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The Legislature of California has passed an
Act compelling persons who commence suits
for libel to give security for costs.

In Virginia, whipping is said to be the
favourite mode of punishing petty convicts.
An exchange reports that * Every county and
city has its post, its thongs, and its whipper.”
No rogue there goes ‘‘unwhipt of justice.”

A bill has been introduced into the Legisla-
ture of Illinois, with reference to the manage-
ment of railway trains. It provides that an
engineer or conductor who is found drunk
while on duty, shall be fined $100; and if, by
his negligence, any injury occurs to person or
property, he may be imprisoned, and fined
$1,000.

An Act has been passed by the Pennsyl-
vania Legislature, extending the competency
of persons to be witnesses in criminal cases.
It provides that in proceedings where the
crime is not above the grade of misdemeanor,
the person charged shall, at his own request,
but not otherwise, be deemed a competent
witness ; but his neglect or refusal to testify
shall not create any presumption against him,
por shall any reference be made to, or com-
ment made upon, such neglect or refusal,
by the counsel in the case, during the trial.
Proceedings in forgery and perjury are ex-
cepted from the operation of the Act.

Statutes similar to this are already in force
in some of the other States; for example,
New York and Maine. Attempts have been
made, chiefly by Lord Brougham, to introduce
such & law into the English system, but
hitherto in vain. We should like to know
how the clause which lays it down that “no
presumption shall be created against any
person withholding his testimony,” is to be
carried out practically. It would puzzlé even
the traditional * Philadelphia lawyer” to pre-
vent such a course of conduct from raising &
prejudice in the mind of the jury against the
person incriminated. We apprehend, how-
ever, that no serious ipjury will result in such
a case, as almost every innocent person will
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seize the opportunity of clearing himself upon
oath. Much might be said both for and
against this enlargement of the law of evi-
dence, but it is not necessary now to dwell
upon the subject.

Lawyers are Gﬁeh blamed by their clients
for giving wrong opmlons on points of law, or
rather for expresomg views which are not sus-
fained when the cases come before the courts,
and this, in the mmds of the suitor, means the
game thing. We sheuld recommend complain-
ing litigants to resd the judgment of the Court
of Appeal in Forsyth v. Galt et al., where &
question arose on the construction of a will a8
to the estate tuken under it by a devisee, one C.
Tt was held by Draper, C. J., and Gwynne, J.
that the gift to C. was an estate in fee simple,
subject to an executory devise over in the event
of his dying without issue; by Wilson, J., and
Motrison, J., that C. took a fee simple abso-
lute; and by Btrong, V. C., that C. took sn
estate tail, with remainder over in the event of
his dying without issue.

There would be, however, the adva.ntage in
this case, that it would be scarcely possible to
have given an opinion that would not have
received the support of at ledst somé of thé
Judges on the Bench.

EQUITY IN COMMON LAW COURTS.

When Sir John Richard Quain was lately
called to the dignity of Serjeant-at-law, prepa-
tory to hiis elevation to the Queen’s Bench, he
gave rings with the motto, * Dare, faeere,
prastare.” Inasmuch as Mr. Quain was oue
of the most active and efficient members of
the Judicature Commission, the English Law
Journal predicts that his adoption of the
motto of the Roman prator indicates that he
expects to administer equity as well ag law.
A marvellous prospect this, as compared with
8 _characteristic scene of former days, when
Erskine's joke pretty fairly represented the
value of equity in the eyes of common law
men. On one occasion, when Lord Kenyon,
after deciding against the plaintifi’s action,
observed that he might resort to a cdurt of
equity for relief, Erskine was heard to ejacu-
late, in a tone of inimitable simplicity, * My

<JLord, would you send a fellow-creature there "
The spirit of Erskine is still alive, though
without such justification as he had, among
the commor law Bench and Bar. Division of
Jurisdiction, leaving the two systems of law

and equity to run in distinct channels, will,
at least until a perfect system of fusion is dis-
covered, secure more satisfactory results than
the turbid admixture which even now is mani-
fest as a result of the equitable clauses of the
Common Law Procedure Acts. Judging by the
experience of the past, the administration of
law and equity by one and the same court,
and by one and the same set of judges, is
not very encouraging. When the English
Court of Exchequer possessed equity jurisdic-
tion, it was of all courts the most unsatisfac-
tory, so far as the causes on the equity side
were concerned. The ability of even an
Alderson was taxed to the uttermost to fulfil
the diverse duties devolving upon him; and
it is not to be expected that by Darwinian or
other selection, there will be a succession of
such Judges in new courts of multifarious
jurisdiction. The constitution of our own
Court of Error and Appeal, where a prepon-
derance of ¢ommon law Judges entertain
appeals from the Court of Chancery, is another
and nedrer example of the unfairness of sub-
mitting pure questions of equity to a common
Jaw tribunal.

Qur attention has been called to this sub-
ject by the case of Shier v. Shier, 22 C. P. 147,
where, upon the validity of an equitable plea,
Mr. Justice Gwynne dissented from the other
two members of the court. Ever since the
right to plead equitably at law has been given,
the majority of common law Judges have
sought to restrict the right within the nar-
rowest bounds and by the sheer weight of
numbers; not of reason, they have prevailed.
It is now, it seetns, a cast-iron rule in England
that a plea on equitable grounds can only be
supported at law in cases where a court of

,equity would, under similar circumstances,

decree an absolute, unconditional and perpe-
tual injunction. Yet at the first, such Judges
as Jervis, C. J., and Crowder, J. (in Chilton
v. Carrington, 16 C. B. 206; and see S. C.
8 Com. L. R. 606), raised their voices in dis-
sent, and in favour of a more liberal construc-
tion of the statute. In this Province, Mr.
Justice Gwynne may be ranked among the
number of able dissentients who have been
outnumbered by their judicial brethren. Yet
professional opinion is in favour of the mino-
rity. We cite what is perhaps the most
remarkable expression of this opinion from an
able article published in the Law Magazine,
vol. vi. N, 8. 252, part of which is as follows:

‘
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“ The admission of equitable pleas and replica-
tions was the result of a laudable desire to save
expense to both parties in cases wherein a suit at
law would certainly be stopped in equity—in a
word, to make the principles of one tribunal co-
operative with, and no longer antagonistic to, the
other. The words of the Act on this subject are
large enough to let in any defence which shows
matter for injunction ; -but the alleged necessity,
or rather supposed convenience of the case, has
induced the Judges to limit equitable defences to
those cases in which .the plea shows that an in-
Jjunction absolute and unqualified would be grant-
ed in equity against the prosecution of the suit;
but wherever something more would have to be
done in equity than staying the action—as for
instance a reforming of the contract, or taking an
account—the courts of law have refused to allow
an equitable plea, because they say that they have
no machinery for working complete justice. If
there be no machinery, however, it could be sup-
plied readily and naturally by a proper develop-
ment f the Masdter's office. At present, by repu-
-diating the powers which were given to them,
that they may do complete justice in any cause,
the courts have either stultified the meaning of
those who designed the provision for equitable
jurisdiction, or have evaded a duty.”

Shier v. Shier was an action for breaches of
covenant in a farming lease. The covenant, ag
drawn, provided that the defendant should,
during the term of five years, use in a proper
manoer upon the demised premises all the
8traw which should be raised thereon, and
that he should not cut any standing timber,
except for rails, buildings or firewood; and
that he should not allow any timber to be
Temoved from the demised premises. The
-defendant’s pleas, on equitable grounds, were
in substance that before the execution of the
lease, the agreement of both parties was that
the defendant should Ye allowed to remove
straw from the demised premises to his own
lot adjoining, provided he should use on the
demised premises every second year, all the
manure made on his own farm and the demised
Premises; which term, as to the manure, was
‘expressed in the covenant: that through error

- of the conveyancer who acted as agent for
both parties, and by mutual mistake, it was
Omitted to limit the covenant as to the straw ;

- 2nd that one of the alleged breaches was the

“defendant’s removing the straw to his farm
Adjoining : that as to the timber, it was the

- agreement, &c., that the defendant should be
Allowed to cut down standing timber on the
demiged premises to burn at his own house on

the farm adjoining, and that by mistake of the
said conveyancer, he omitted to qualify the
covenant accordingly, and the alleged breach
was occasioned by the defendant cutting and
removing wood from the demised premises for
his own house on the farm adjoining. The
majority of the court held, upon demurrer,
that as the term was still current and the con-
tract executory, complete justice could not be
done between the parties in a court of equity
without a reforrzation of the covenant, which,
as & court of law, they had no power to enforce.
Gwynne, J., dissenting, held that complete
justice could be done between the parties to
that action without any reformation of the
covenant,

Admitting that the weight of authority is
with the majority of the court, as they state
the case, yet in one point of view they seek
to be more equitable than the Court of Chan-
cery itself. The effect of a reformation of the
covenant would be to limit it, to curtail the
plaintiff’s legal rights in such a way that it is
not supposable he would ask as a condition of
relief, upon bill filed to restrain his action, that
the covenant should be reformed. The cove-
pant as it stands covers every stipulation
intended to be made between lessor and lessee,
and something more: the suit is in respect of
that something more, which it is admitted is
an unjust claim. The covenant as it stands
protects the lessor against every possible
breach by the lessee both in respect to what
was agreed between them, and as to other
matters not so agreed. It would not benefit
the plaintiff to have the covenant reformed as to
these other matters ; it would not in any way
enable him more effectually to assert his proper
rights in any subsequent suit.

Under these circumstances, it is manifest
that & court of equity would restrain the suit
in question ; but it is not at all manifest that
the lessor would ask a reformation of the
unlimited instrument, or that a court of equity
would impose a reformation upon him. * in
gpite of his teeth,” to use the vigorous judi-
cial expression of Ventris, J., in Thompson V.
Leach, 2 Ventr. 206. This point is adverted
to by Gwynne, J., when he says, “for the
doing which (3. e., the reformation by a court
of equity), for any practical purpose, no actual
necessity appears to exist’ (p. 159). On this
point we should like to see the case go to
appeal; but perhaps ‘““la jew ne vaut pae la
chandelle.”
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SELECTIONS.

THE LEGAL IMMUNITY OF LIBELLERS
" AND IMPOSTORS.

The recent scandal which hus ended so0
disastrously for one of the most eminent and
respected members of the Bar, draws atten-
tion to the present position of the law of libel,
which it seems to us is nos so satisfactory as
it might be. In the firss place the old saying,
‘“ the greater the trush the greater the libel,”
would appear to have been based upon a most
just estimate of human charmcter. A great
truth may prove to be malicionsly defamasory
in the very highest sense of the term; the
truth may be one which oconcerns ouly the
persons implicated ; it may be spoken or
published to gratify privase animosity of the
most detestable kind. How then does she
law say that it ehall be deals with? Putting
aside the civil action o which a plea of the
truth of the libel is a complete defence, the
6 & 7 Vict., ¢. 96, 8. 6 enacta shat, on the trial
of any indictment or information for a de-
famatory libel, the defendant baving pleaded
such a plea as thereinafier mentioned—that
is to say, a plea of justification on the ground
of the truth of the libel, and that it was for
the public interest that it should be published
—the truth of the matters charged may be
inquired into, but the plea shall not amount
to a defence, unless it was for the publie bene-
fit that the matrer should be published.

Now upon this statute this condition of
things appears. A person actuated by the
worst motives may publish the mosy gross
and scandalous libels, and may add to his
iniguity by pleading in justification that they
are true. And these libels are to beinquired
into; the torture of public inquiry, which
means the investigation of private character
befure the domestic forum of every hoasehuld
in the kingdum by means of the public press,
isto be endured, with what results, whether to
the innocent or the guilty, we have lately
seen. It would be difficuls for the most up-
right amongst us to stand a searching public
examipation into our lives, such an examina-
tion being conducted by a malignant and
utterly unserupulous enemy. Therefore it
strikes us as a mistake in the enactment
referred to to say that the matter shall be
inquired into, and that subsequently, when
all the torture of a preliminary inquiry has
been endured, and grivate character made
the sport of a coward, then the law shall say
whether the truth, if proved, shall amount to
a defence, by applying the test whather the
publication was for the public benefit, Why
not provide that at the very outset a libeller
shall prove to the satisfaction of a magistrate
that it is for the public benefit that the libel
was published ? If there had been such an
enactment on the statute book could Chaffers
have enjoyed for so many days his detestable
notoriety ? On the coutrary he would now
have been underguing the punishment which
he so richly deserves.

.think the course i8 plain and simple.

But we pursue the same lenient course
towards all persons who can establish even a
presumption of legal right. Our Continental
critios laugh at us for permittting the Tich-
borne claimant to make the possessions of an
ancieat family and a lady’s fair fame the
sport of an audacious aad villainous ambition.
Why, they ask, did not the Attorney-Geueral,
as the only public prosecutor.we have, at once
fix upon some point and break the neck of an
imposture, and consign the claimant to the
police? We can reply that had such a course
been attempted, the Attorney-General would
have been hounded down by the lovers of
* falr play,” for at the present time there are
advocates in the. Press who wish that the case
*““had been tried out.”” And had such a
course been possible, the difficulties in the
way would have been very considerable —dif-
oulties which, would not be encountered in
adopting our suggestion as to libel. We reach
the height of absurdity when we not only do
not compel a libeller to justify at the outset,
bat furnish him with a statutory form for
defaming private character.

We have seea it suggested that we should
establish courts of preliminary inquiry, but
although we approve of the suggestion we
very much doubt whether our reverence for
the liberty of the sabject would allow us to
carry it into effect. We now simply deter
sham and vexatious actions by compelling
security for costs or remitting to County
Cuurts, but this does not prevent trials coming
to the surfuce which ought to have been sup-
pressed at the earliest stage of their career.
Weo admit, however, the difficalties which
would attend the attempt to cuntrol cases of
the Tichborne type, but as regards libels we
We
ought at once to adopt measures to stop the
foul mouth of the traducer before he makes a
public court the vehicle of his calumnies, and
if some such steps as we have indicated are
not taken, there is no memher of society who,
is not subject to the caprice of any villain who
can, or who thinks he ¢an, hit a blot in his or
her character, and who can bringupon his vie-
tim life-long ruin and misery. Cases such as
those of Sir Travers Twiss ought not to pass
without leaving a lessun in legislation as well
as in morality.—Law Times.

Rumours are abroad that the Government in-
tend to curtail the expenses of the Tichborne
prosecution by confining the evidence to that
which i3 obtainable in this country. We may
state that two gentlemen are under orders to go
to Chili and Australia, but they do not sail for &
fortuixzht, and in the meantime there is to be a
consuitation of all the counsel engaged. There-

. fore, it cannot at present be stated gositively
a

that the advice of the Attorney-General will not
be followed by the Government, but there ap-
pears t;, be some conflict of opinion between per-
sons in authority, which it is quite possible may
materially affect the conduct of the prosecution..
—Law T%nec.
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MAGISTRATES, MUNICIPAL,
INSOLVENCY & SCHOOL LAW.
NOTES OF NEW DECISIONS AND LEADING

CASES.
BANERUPTOY.

The rescission and abandonment by an
insolvent firm, of a speculation in which it is
interested jointly with another firm, while the
result is still uncertain, is in no way a frauda-
lent preference of the second firm.—Miller v,
Barlow, L. R. 3 P. C. 733.

CrmMiNaL Law.
Held, following Regina v. Bird, 2 Den. g C.
94, and Regina v. Phelps, 2 Moo. C.C 240, that
on an indictment for murder the prisoner can-
not be convicted of an assault under 32 & 33
Vie. ch. 28, sec. 5. — Regina v. Ganes et al, 22
U.C. C. P. 185,

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.
NOTES OF NEW DECISIONS AND LEADING
CASES

Axcient LicHaT.

To obtain an injunction restraining the build-
ing of a house, because of its diminishing an-
cient light and air, a substantial diminution
must be shown. It appears that in such case
a house is entitled not merely to a certain quan-
tity of light sufficient for it, and no more, but
to the quantity that has been anciently enjoyed.
—Kelk v. Pearson, L. R. 6 Ch. 809.

CHARITABLE INSTITUTION.

A testatrix left property, consisting of pure
and impure personalty, to the Dominican Con-
vent at C., and to the Sisters of the Charity of
St. Paul at S., payable to the superior for the
time being in each case. The convent was an
institution of Roman Catholic females, living
together by mutual consent in celibacy, under
a common superior, for the purpose of sancti-
fying their souls by prayer; and said Sisters
of Charity formed an institution consisting of
women living together by mutual consent,
whose primary object was personal sanctifica-
tion, and who as & means thereto employed
themselves in works _of piety and charity.
Held, that the gift to the convent was good as
to both the pure and impure personalty ; and
that the gift to the Sisters being to a charitable
institution, was good only a8 to the pure per-
sonalty.— Cocks v. Manners, L. R. 12 Eq. 574,

CoLLisioN.

A collision occurred between two vessels,
the G. and the E., by fault of the former, and
‘the latter’s main and fore mast soon went by

the board. Afterward a pilot-boat fell in with
the E,, and attempted to tow her, but failed;
the seaman of the E. might have got on board
this vessel at great peril, but they stayed by
the E., which was subsequently wrecked. Two
of the E.’s men were drowned, and the others
were injured. One of the drowned men left a
widow with a child en ventre sa mere.  Held,
that the deaths and injuries were the natural
and proximate consequences of the collision.
That it was the seamen’s duty to stay by the
ship while there was reasonable chance of pre-
serving her, but that if they would have been
justified in going on board the pilot-boat, the
danger therein created an alternative peril, and
that therefore there was no negligence, in the
seamen, whichever alternative was adopted.
Leave was reserved to the infant en ventre sa
mere to claim damages if born alive within due
time.—The George dnd Richard, L. R. 3 Ad. &
Ec. 166,

DescrrerioN or Lawnp.

P., owning land on both sides of a stream,
conveyed a'piece on the south side .described
a8 extending “ to the water’s edge of the creek,
then keeping along the water’s edge of said
creek with the stream until,” &c. ; reserving
a road fifteen feet wide along the bank.

Held, to pass the land to the centre of the
stream,— Kains v. Turville, 22 U.C. Q.B. 17.

PABOL AGREEMENT.

An alleged parol agreement said to have
been entered into contemporaneously with a
covenant under seal, was not permitted to con-
trol the covenant, the parol agreement having
been proved by one witness only, whose inten-
tion to speak the truth was admitted on all
bands, but the accuracy of whose recollection
was not confirmed by other evidence.—Lewis
v. Robson, 18 Chan. Rep. 395.

Tax Trrees,

1. Land sold for taxes under C. 8. U. C. ch. 53,
was described in the assessment roll, adver-
tisements, and treasurer’s warrant, as the south
part of the west half of lot 17, in the 9th conces-
gion of Rawcon, 75 acres; and in the sheriff’s
deed by metes and bounds. Held, that accord-
ing to Knagys v. Ledyard, 12 Grant. 820, and
McDonell v. McDonald, 24 U.C. Q. B. 14, such
description was insufficient.

Wilson, J , but for these decisions, would have
held the description sufficient, as meaning the
gouth 75 acres oi the west half.—Booth v.Gird-
wood, 22 U.C. Q.B. 23,

2. Held, per Richards,C. J., Wilson, J., Mowat,
V. O, Galt, J., and Strong, V.C., that the
statute 27 Vic. chap. 19, sec. 4, cures all érrors
as regards the purchaser ata tax sale, if anye
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taxes in respect of the land sold had been in
arrears for five years; this rule applies where
an occupied lot has been assessed as unoccu-
pied: [Draper, C. J., doubting ; Hagarty, C.J.
and Gwynne, J., expressing no opinion.]

In a suit to impeach a sale of land for taxes,
it appeared that about 20 or 30 acres of the
lot were cleared and fenced, and a barn was
erected thereon, into which hay made on these
twenty acres was stored in winter, by the
person occupying the adjoining lot under the
authority of the proprietor ; no one resided on
the twenty acres; the owner was resident out
of vhe country and had not given notice to the
assessor of the township to have his name
inserted on the roll of the township:

Semblz, that the lot should have been assessed
as occupied.

[Draper, C. J., Hagarty, C. J., and Gwynne,
J., dissenting, who were df opinion that the lot
was properly assessed as non-resident ]—Z7%e.
Bank of Torontov. Fanning, 18 Chan, Rep. 391.

CANADA REPORTS.

ONTARIO.
COMMON PLEAS.

Mason (AssigNEE) V. Hamintow.
Insolvency—Prior distress for rent—32 & 38 Vic. ch. 16,
sec. 8§1—Construction.

The 81st section of the Insolvent Act of 1869 (32 & 83 Vic.
ch. 16) does not restrict the landlordsto one year’s rent,
where he has distrained for more before the insolvency
of the tenant, but he is entitled to all that is due withiu
the limitation of six years.

Griffith v. Browa, 21 C. P. 12, distinguished.

[22C. P. H. T.101.]

This was a special case for the opinion of the
Court, the point involved being the construction
of the 81st section of the lusolvent Act of 1869,
and the question whether, where a landlord
distrains for rent on the goods of his tenant
before the latter comes under the provisions of
the Insolvent Act, by executing a voluntary
sssignment or by being subjected to an attach-
ment in compulsory liquidation, he is, upon the
insolvency proceedings taking place, restricted
to the recovery of only one year’s rent, although
more may be due. :

James Maclennan, for the plaintiff. referred to
Woodfall, L. & T., last ed., 374, 378, 880; Dor-
& McRae, Bankruptey, 356-8, 368.

J. H. Cameron, Q. C., contra.

GwyNNE, J., delivered the judgment of the
Court.

[After stating the point involved in the case:]
It is said there were six years’ rent in arrear.
In order to put & sound construction upon the
Act in question, it is necessary that we should
yegard the provisions and policy of former Acts,
passed in pari materid, and the decisions thereon.

By the Imperial Statute, 6 Geo. IV. ch. 16,
sec. 74, from which the 48th sec. of our Statute,

.7 Vic. ch. 10, was taken, it was enacted, ¢ that

no.distress for rent, made and levied after an act
of bankruptcy, upon the goods or effects of any
bankrupt (whether before or after.the issning of
the commission) shall be available for more than
one year's rent accrued prior to the date of the
commission, but the landlord or party to whom
the rent shall be due, shall be allowed to come
in, a8 a creditor, under the commission, for the
overplus of the balance due, and for which the
distress shall not be available.”

In Briggs v. Sowry, 8 M. & W. 729, it was
held tkat this section only applied to rent which
had accrued dae before the bankruptey, and that
therefore where the assignees, under the 76th
sec. of 6 Geo. IV. ch. 16, had declined retaining
the bankrapt’s lease, but the bankrupt had not
delivered up the lease to the lessor, the property
in thg demised premises continued vested in the
bankruptoy, and his landlord retained, until such
delivery up to him, his right to distrain for rent
which accrued due after the bankruptey, as well
as for that which was in arrear at the time of
the bankruptoy.

The Bankruptcy Law Consolidation Act, 12 &
13 Vic. cb. 106, had a section (129) precisely
similar, in its provisions, to the 74th section of
6 Geo. IV. ch. 16. It enacted that ¢ no distress
for rent, made and levied after an act of bank-
ruptoy, when the goods and effects of any bank-
rupt, whether before or after the issuing of the
Jiat or the filing of the petition for the adjudication
in bankruptcy, shall be available for more than
one year’s rent accrued prior to the date of the
fiat or the day of filing wuch petition.” In Paull
v. Best, 3 B. & 8. 537, it was held that to bring a
case within this enactment the act of bankruptey
must be one to which the title of the assignees
could relate, and consequently, where an act of
bankruptey had been committed by a tenant on
27th March, 1861, under the Act 12 and 13 Vie.
ch. 106, but no attempt was made by any credi-
tor to obtain an adjudication upon it, and on the
11th October, 1861, the Bankruptey Act of 1861,
24 & 25 Vic. ch. 134, came into operation, with
which sec. 129 of 12 & 13 Vic. ¢h. 106, remained
incorporated, on which day the bankrupt’s land-
lord distrained for four years' arrears of rent,
and on the 17th October the tenant, who was not
& trader, was adjudicated bankrupt on his own
petition, under 24 and 25 Vie. ch 184, and
assignees appointed, it was held that, as the
title of the assignees did not relate back to the
act of bankruptcy committed in March, hut was
derived from the filing of the bankrupt’s petition
for adjudication in bankruptey, and as the distress
was made and levied before that act, although
after the act of bankruptey committed in March,
the distress could not be interferred with, nor
could the landlord be prevented from recovering
thereby his four years’ arrears of rent.

It is apparent then, from these Acts, that it
Was not the policy of the Legislature to impair
or in any manner interfere with the common law
right of the landlord to levy by distress all rent
due to him, not exceeding the six years fixed by
the Statute of Limitations, unless the distress
should be made and levied after the commission
of an act of bankruptcy to which the title of the
assignees related back, and 8o it has been decided
in ez parte. Bayly, 22 L. J. Bank. 26. The Im-
perial Bankruptcy Act of 1869, ch. 71, has given
express legislative sanction to this principle. In
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the 34th section it is enacted that ¢ the landlord
or other person to whom any rent is due from
the bankrupt, may, a¢ any time, either before or
after the commencement of the bankruptey, dis-
train upon the goods and effects of the bankrupt
for the rent due to him from the bankrupt, with
this limitation, that if xuch distress for rent be
levied after the commencement of the bankruptey,
it shull he available only for one year's rent
accrued due prior to the date of the order of
adjudication; but the [andlord er other person
to whom the rent may be due from the bank-
rapt, may preve under the bankruptey for the
overplus due, for which the distress may mnut
have been avaiiabie.”

In our Insolvent Act of 1864, there is no pro-
vision whatever impairing the right of the land-
lord to distrain for rent in arrear. So long as
the goods were on the demised premises they
were equally liable to distress afier a voluntary
assignment to nn Assigugp, or after the appoint-
ment of an assigaze in compulsory liquid tion,
as before The Act providing that the teoant’s
property should puss to assignees, did uot divest
the laudiord of his right to distrain the goods
upon the demi<xl premises; 90 that, the Act of
1864 being whoiiy silent upon the point, the
landlord’s right ta distrain remnined auimpaired.
The Act of 1863 first introduced the clause
which we have now to construe, and which is
repeated in the Act of 1869

The otject of the Act of 1865 was, it is piain,
to remove to a certain extent, for the benefit of
the general creditors, the advantage which par-
ticular creditors may have acquired before the
insolvency by superior diligence. By the 12th
section it was cnacted that “ the operation of
the 7th sab-section of section 2, and of the 22ad
sub-section of section 3, in the Act of 1864,”
(namely, those ~ecitons raiating to the vesting
of the property of the insolvent in his nssignee),
¢ ghall extend to all the assets of the insolvent,
of every kind and description, although they ave
actually under seizare under any ordinary writ
of attachment, or ander any writ of execution,
so long as they are not actually sold by the
sheriff or sheriti’s officer under such writ.”

By the 13th section it was eaactel that ‘“ no
lien or privilege upou either the personal or resl
estate of the insolvent shall be created for any
judgment debr, or for the interest thereon, by
the issue or delivery to the sheriff of any writ of
execution, or by levying upoa or ssizing, under
such writ, the effects or estate of the insoivent,
unless such writ of execution shall have issued
and been delivered to the sheriff at least thirty
days before the execution of u deed of asgign-
meant or the issue of & writ of attachment under
the said Act.”

And by section 14, it was enacted that ‘¢ the
preferential lien of the landlord for rent in Upper
Canada, is restricted to the arrears of rent due
during the period of one year, last previous to
%o the execution of a deed of assignment, or the
issue of a writ of attachment under the said Ast,
88 the case may be, and from thence 8o long as
the assignee shall retain the premises leased.”

By the Act of 1869 still further provision is
magde for the benefit of the general creditors, te
the prejudice of a particular creditor who may

ave obtained judgment and execution.

By the 59th section it is enacted that ¢ no

lien or privilege upon either the personal or
resl estate of the insolvent shall be created for
the ameunt of any judgmeat debt, or of the
interest thereon, by the issue or delivery to the
sheriff of any writ of execution, or by levying
upon or seizing under such writ the effects and
estate af the insolvent, if before the payment over
to the plaintiff of the moneys actually levied
under such writ, the estate of the debtor shall
have been assigned to an inlerim assignee, or
shall have beea placed in compulsory liquidation
uader this Act.” .

As relates to landinrds, the provision in this
Act, namely, section 81, is identical in expres-
sion with the 14th section of thz Act of 1865,
save that it is made to extend to Nova Scotia
and New Bruanwick, as weil as to Ootario.
There is however, a proviso to the 10th section
of the Act of 1869, which may perhaps be found
to throw some ligat upon the point in debate.
In that.section, which defines the effect of a
voluntary assignment made to an inferim assignee,
it is ¢ provided that no pledgee of any of the
effects of the ingolvent, or any other party in pos-
gession thereof, with a lien thereon, shall be de-
prived of tho possession thereof without payment
of the amount legally chargeable as « preferen-
tial elaim upon such effects, except in the case,
hereinafter provided for, of such pledgee or party
in possession proviug his claim against the estate
and putting u value upon his security.”

The question now is, what is the proper con-
struction to be put upon the term, * the prefer-
ential lien of the landlord for rent,” in the 8lst
section of the Act of 1869,

The term is used as if it had a well-known
mesvning recognized by law. Now the only case
in which a landlor’s right to distrain is spoken
of as a lien at all, is in the case of his tenant’s
goods being taken in execution. In that case,
it baving been held thata landlord could not
distrain the goods of bis tenant taken in execu-
tion, because of their being in custodia legis, it
was by 8 Anae, ch. 14, sec 1, enacted that «“ no
goods or chattels whatsoever, lying or being in
or upon any messuaze, lands, or tenements,
which are or shall be leased for life or lives,
term of years, at will or otherwise, shall be
liable to be taken by virtue of any execution on.
any pretence whatever, unless the party, af
whose suit the said execation is sued out, shall,
before the removal of such goods from off the
said premises, by virtue of any such exXecnution
or extent, pay to the landlord of the said prem-
ives sll sach sum or sums of money as are or
ghall be due for rent for the said premises, at
the time of the taking of such goods or chattels
by virtue of such execcution, provided the said
arrears do not amount to more than one year's
rent; auod in case the said arrears shall exceed
one year's rent, then the said party, at whose
suit the execution is sued out, paying the said
landlord one year’s rent, may proceed to execute
his judgment as he might have done before the
making of this Act.” Chief Baron @ilbert, in
his work upon distress, speaks of this Act as
giving to the landlord & species of lien upon the
goods of the tenant on the demised premises,
though seized and taken in execution, and the
object and effect of it is to give to the landlord
a preference. to @ certain extent, over the execu-
tion creditor: in that sense it msy be termed a
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preferential lien. Now, if this Act of Anne be
the source from which the term is taken and in-
troduced into the Insolvent Act, then the con-
struction and effect given to the expression in
the latter Act should be analogous to the con-
struction and effect given to it in the former
Act, from which it is taken; namely, that as an
execution creditor, after execution levied, cannot
have the benefit of the seizure without paymeut
to the landlord of the rent for the year preced-
ing the taking in execution, that is, preceding
the accrual of the execution creditors’ title to
affect the goods, so neither can the assignee in
insolvency remove the goods or appropriate them
to the purposes of the Insolvent Act, without
payment to the landlord of the rent for one year
preceding the accrual of the titie of the assignee
in insolvency. It is uot in virtue of the lessor
having distrained that the Statute of Anue gives
to the lessor a lien on the tenant’s goods pre-
ferential to the rights of the execution creditor,
but in the absence of any disiress made. So,
upon the like principle, the lien must exist as
against the assignee in insolvency, under the
Insolvent Act. although no distress had been
made. If a distress had been made and levied
before the sheriff came in with an execution,
the Statute of Aune availed pothing: the dis-
tress levied prevailed over the execution. So,
upon the analagous principle, the distresslevied
before insoivency takes pluce must prevail over
the title of the assignee in insoivency. When a
distress bas been made and levied, the landlord
is in possession of the goods distrained. as &
pledgee; before the Statute of 2 Wm. & M. as a
bare pledgee, but since that Act, as a pledgee
with o power of sale. His position, in that case,
seems precisely to correspond with the pledgee
of the effects of the insolvent, with a lien there-
on, mentioned in the above proviso, extracted
from the 10th section of the Act of 1869. Mr.
Maclennan’s argument was, that this lien; ac-
quired by a previous distress, was the only lien
designated in the 81st section as the preferential
lien, which was by that section restricted to the
one year's rent, He contended that there could
be no lien uutil the landlord, by distraining, bad
acquired possession; but that constructiou ap-
pears to be not only incongistent with the pro-
viso to the 1Uth section, with the terms of which
the condition of a landlord who bad distrained
before inxolvency precisely corresponds, but aiso
inconsistent with the latter part of the 81.t sec-
tion itself; for the preferential lien there re-
ferred to is regarded as continuing in respect of
rent accruing due after the iusoivency, during
the occupation of the assignee as tenant  This
conclnding part of the 81st section would seem
to exclude the idea contended for by Mr. Maclen-
nan, that the preferentiul lien nrose in virtue of
a distress made and levied before the insolvency,
and would seem to give sume pretext for a con-
structicn that the term ¢ preferential lien of the
landlord for rent,” is used as equivalent to ¢ the
right of the landlord to distrain for rent,”” which
is restricted to the ‘‘arrears of rent duriug the
period of one year Inst previous to the execution
of a deed of assignment, or the issue of a writ of
attgchment, and from theuge 80 long a8 the as-
signee sha’l retain the premises leased.” 1If this
be what wis meaunt, then we must, I think, con-
strue the section as veferring to the power of the

landlord to distrain after the insolvency takes
place, and not in any wsuner as impairiug and
defeating rights fully, and for good considera-
tion, and dond fide acquired before the insolvency,
in virtue of a distress, to which is attached by
law the right of retaining possession of the goods
distrained as a piedgee thereof, with power of
sale, which power nothing can divest, short of
payment of all rent in arrear, to the extent of
six years’ arrears. Of such a right. bond fide
acquired before insolvency, nothing but the most
express lapguage can, I thiuk, divest 2 landlord ;
and this construction is in accordance with the
provisions and the policy of all the bankrupt laws
which have from time to time been ia force in
England, which never professed to deprive a
landlord of the rights which he bad, in due
course of law, acquired by a distress made and
levied before the act of bankruptey; aund with
us the equivalent to the act of bankruptcy is,
the executing s voluudary assignmeut, or the
issuibg of a writ of attachment in compulsory
liquidation.

The sound principle appears to be that in-
volved in the provision above extracted from the
34th section of the Imperial Baukruptcy Act of
1869 (ch. 71), and what is therein embodied is,
I think, the construction we must put upon our
fnsolvency Act of 1869, in the absence of any
language more explicit than that contained in
the 81st section. It may be, and no doubt is,
very hard upon the general creditors, and most
probably was never contemplated as an event
likely to occur, or againet which it was neces-
sary to make provision, that a landlord should
suffer his tenant to fall in arrear for six years’
rent, and immediately upon tie eve ofinsolvency
execute » distress warrant, and #o obtain a pre-
ference over the general creditors; but it would
be a dangerous precedent, upon language such
as is used in the 8lst'section of the Act, to de-
prive a landlord of the benefit which & distress
made and levied befure the insolveucy has been
always held to give to him, aud which has never
heretofore been interfered with by any -of the
Baunkrupt Acts which have prevailed in England
or in our oWD country.

I thiok the landlord is entitied to maintain his
di-tress for the six years’ rent. admitted to have
been in arrear when the distress was made. In
Grifiith v. Brown, 21 C P 12, we held that the
landlord was restricted to the oue year’s arrears
of rent accrued due prior to the insolvency; but
in that case the title of the assignee in insol-
vency had been perfected defore the distress was
made

Judgment for defendant.

REQINA V. STAFFORD.

License to sell spirituous liqguors—Quashing of by-law under

which issued—Conviction for, selling quashed.

The quashing of a by-law, under which a certificate has
been granted and license issued for the sale of spirituous
liquors, does not nullify the license ; and a conviction
for selling without license cannot, therefore, under these
circumstances, be supported.

[22C. P. H. T. 177.]

K. McKenzie, Q C., obtained a rule to quash
a vonviction fur selling liquor without license.

It appeared from the papers avd affidavits
filed that the defendant resided in the viliage of
Almonte, and was & shop-keeper; that on or
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about the 10th July, 1869, the Council of the
“township of Ramsay, in which township the vil-
lage of Almonte is situated. passed a by-law
prohibiting the sale of spirituous liquors in shops
and places other thun houses of public eater-
tainment within the said municipality ; that sub-
sequently to the passing of the said by-law the
village of Almonte had been set apart as a
separate municipality ; that after the separation
had taken place, the corporation of the viilage
of Almonte passed a by-law for reguiating the
graoting of certificates for obtaining sbop licenses
for the sale of spirituous liquors withia the said
village ; that after the passing of the s»id by-law
the defendant applied for and obtained a certifi-
cate, and subseqently a license, authorizing him
to sell spirituous liquors by retail in his shop,
for which he paid the necessary fees, nmounting
to $75; that after the grauwting of the said
license the said by-law was quashed; that on
the 18th November, after the said by-law had
been quashed, but duriog the time when the
said license was in force, an information was
1aid against defendnnt for seiling liquor without
the license required by law.  Tha defendant, in
answer to such information, relied on his license
as a defence, but the wmagistrate, tresting the
license asrevoked by reasou of the by-law, under
which the certificute on which it had been issneld,
having becn quashed, convicted the defendant,
and agaiust such convicrion the defendaut ap-
pealed.

O:ler shewed oause, citing Regina v. Strachan,
20 C. P. 182: Regina v. Kirg, 20 C. P. 246,
Regina v. Denton, 18 Q B. 761, 8. C. Dearsley,
C. C 38; Milbanke v. Grant. 3 Q B. 6993
Stevenson v. Oliver. 8 M & W. 2345 In re Bur-
clay v Municipality of Darlington, 5 C. P. 432,

McKenzie, contra, cited Regina v. Ross, Rob. &
Harr. Digest, 127.

The Statuates are referred to in the judgmeat.

GaLt, J.—Wa are of opinion that this convie-
tion must be quashed. The defendant is in pos-
gossion of a license properiy granted to him, to
be in force from the 14cth of April, 1871, uatil
the 1st of March, 1872, and it appears to us
that a counviction for selling liquor without a
license cannot be supported It is trna that the
by-law under which the certificate for the license
was issued has been quashed, but there is no
provision in the Statute 32 Vic. ¢h. 82, for can-
celling any license ouce issued. Seec. 13 enncts
that ** any member of a municipal eorporation,
or officer or other person, who shall, contrary to
to the provisions of this Act, vote for, or issue,
or cause or procure to be igsued, a certificats for
a tavern or shop license, shall upon conviction
thereof, for each offence, pay a fine,” &, but
nothing is =aid about makisg the license granted
or such certifiente null uni void, or even revo-
cable. It was argued before us. that because
the by-law, under which the certificate had heen
granted. was quashed, therefore the cert:ficate
was void and the license vacated. I can find no
authority in the statute sustainiug such a view.

HagarTy, C. J.—The license by the statute is
granted by the Lieutennnt-Goveraor, after cer-
tain preliminary certificates, &c

In the case before us everything was done in
good faith, and the defeudant was duly licansed,
in the sense that, when challenged with infring-

g

ing the law, he was able to produce a formal
anthority from the proper quarter to act as he
had done.

I am very strong!y of opinion that magistrates
have not the right, when the formal existing
license is produced, to go behind it for the pur-
pose of enquiring, not into the simple issue, is
the defendant licensed or unlicensed, but whether
certain preliminary requisites have or have not
been complied with before the license produced
had been given to the tavern-keeper. If they
could do 8o the consequences might be serious.
If an insufficient or informal bond be given ; if
too large a number of licenses be issued; that
the taverns had only thbree instead of four bed-
rooms, or stabling for five instead of six horses;
or that the inspector has made a mistake in his
report as to the applicant’s qualifications, &e.,
&o ,—in this view the justices might adjudicate
and convict.

Sec. 34 of the Ontarin Act, 82 Vie. ch. 32,
provides: “In case any by-law respecting
tavern or shop licenses is repealed, altered, or
amended, no person shall be required to tnke out
a new license, or pay any additional sum on his
license during the time for which the same has
been granted.”

This seems to shew the desire of the Legis-
lature to protect the interests of any person
actually licensed for the current year. Theonly
provisious in the statate as to invalidating &
license seems to be in section 15. The applicant
get his license from the issuer of licenses; then
it is said, « provided the license shall be invalid,
juoperative, and of no effect until the applicant
shall bave paid the sum fixed,” &e.

In the latter carce, if the amouunt were shewn
not to have been paid, I have mo doubt there.
could be a conviction, notwithstanding the pro-
duction of a license; but in any case not so pro-
vided for, [ think it contrary to all the ordinary
principles of law to treat as a nullity a license
jssued by the highest authority in the Prevince,
on the ground that some preliminary had not
heen compiied with, and therefore that the
license ought not to have issued.

GWYNNE, J., concurred.
Rule absolute.

CHANCERY.—MASTER'S OFFICE.

Re Bager—DBrax’s Cram.

Insolvent Act—Double Proof.

1. The doctrine against double proof applies only when
poth estates are being administered in insolvency.

9 A creditor who has proved in insolvency upon a promis-
sory note made by an insolvent firm, can prove as a cre-
ditor in an administration suit against one of the parties
deceased who has separately endorsed the note.

[Master’s Office, Dec. 8, 1871.—Mr. BoyD.

Bray, the claimant, heid notes made by Daw-
barn & Co., anl endorsed hy Baker, a member
of that firm.  Baker diel and his estate was b?-
ing ndministered in Chancery by bis widow, his
executrix. Dawbarn & Co. weat into insolvency,
and Bray proved his claiin upou the notes in the

roceedings in insolvency- He then came in a8
g creditor to firm in the administration suit, and
it was objected that he had elected to proceed
against the joint estate of the parties.

S. . Wood for Bray.

Tl
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Snelling and Keefer, contra.

Mr. BoYp, Master in Ordinary.—Both parties
cited and relied upon thé decizion of the
Court of Queen’s Bench in Re Chaffey, 30 U. C.
Q. B. 64;: but it was not very much help to
a solutiou of the question discussed on this
claim. That decision was upon the effect of
certain clauses of the Insolvent Act of 1864

The facts were, that a partuership firm made -

& promissory note, which was endorscd by one
of the partners to a creditor. The firm and
the partaer both became insolvent, and their
joint and several estates were being administered
in the Insolvent Court It was held that the
endorsement of the partner was a security for
the payment of the creditor’s claim, but not 2
security from the insolvent firm or from the
estate of that firm within the meaning of sec 5,
subsec. 5, of that Act; comsequently that that
Act did not require the creditor proving on the
partoership estate to put a value on this endorse-
ment. In truth the case was not within the Act
at all, but was governed by the general law
as to securities held by n creditor, viz., that
he can prove against the bankrupt estate retain-
ing his security. Then the decision goes one
step further—that if the partner’s estate is in
ingolvency, the creditor retaining his security
cannot rank upon the partoer’s separate estate
ag well as upon the joint estate of the partnership

The case before me was argued as if the ques-
tion arose entirely under the Insoivent Act of
1869. Assuming this for the moment, then sec-
tion 60 of that Act supplies words sufficient to
include the endorsement of an insolvent partner,
f.e.,, one who has been made an insolvent under
the Act, not merely a person unable to pay his
debts in full—one of an insalvent firm. unier the
foregoing state of fants, within the securities
which are to be valued and dealt with by the
Insolvent Court. In this view the question
should have been raised before the Insolvent
Court when Bray proved his ¢laim there. But here
the partner who endorsed is dead, and his estate
is being administired, not in insolvency, but by
the Court of Chaucery, and the special provi-
gions of the insolvent Act do mot apply to the
case. The rights of the creditors proving claims
in this office are to he measured by the extent
of their rights if they had been suning at law the
executrix of the partner on his endorsement,
after proving upon the partnership estate in
insolvency, such procee ings in insolvency being
instituted after the partner’s death. Now, sup-
posing Bray had been suing the executric on her
husband’s endorsement. I know of no defence at
law which she could set up: see per Mansfield,
C.J., in Heath v._Hall, 8 Tauunt. 328.

The rule laid Yown by Lord Lyndhuvst, in
In re Plumner, 1 Phil. 59, applies here: - If
the creditor of a bankrupt holds a securily on
part of the bankrupls estate, he is not entitled
to prove his debt under the commission, with-
out giving up or reulizing his security. But
if he has a security on the estate of a third per-
gon, that principle does not apply; he is in that
case entitled to prove for the whole amount of
is debt, and also to realize the security, provided
he does not altogether receive more than twenty
shillings in the pound.” Now, here the insolvent
firm of Dawbarn & Co. are the makers, and Baker
the deceased partner of that firm is the endorser;

the claim of Bray is against the executrix of the
endorser, clearly a third party as regards the
partnership estate in insolvency. This is the
opinion of the court in Re Chaffey, p. 70, though
not necessary in that case for the decision of the
uppeal. See also In re Sharpe, 20 C.P. 82; and
Beas'y v. Beasly, 1 Atk. 97. My conclusion is,
that the creditor is entitled to prove for his full
claim, and that my duty is to report the circum--
stanoes specially to the court, that they on further
directions may impose any conditions that they
think advisable upon this creditor, in view of his
proving on the Dawbarn estate in insolvescy.
As to the mere right to prove without being
obliged to elect, I may remark that even in
Bankraptoy it is held that a joint aud separate
creditor ought to prove against both estates, but
elect which he will be paid out of before he takes
a dividend : Ez parte Beatty, 2 Cox, 218.

The case of Ex parte Thornton, 3 De G. & J.
454, a note of which Mr. Snelling very properly
handed mwe, though it makes against his conten-
tion, is quite in point, and confirms the view I
have taken, as it establishes the principle that
the doctrine against double proof applies only
when both estates are being administered in
Bunkruptey. I also refer to £z parte Baurman,
Mont & Ch. 573; s.0. 8 Deac. 476; Ex parte
Stanborough. 6 Madd. 89.

NOVA SCOTIA.

SUPREME COURT.

[Before the Chief Justice, 8ir William Yonng, Kt. ; f)ndd,
DesBarres, Wilkins, Ritchie, and McCully, JJ.}
Dopge v. Tem WiNDsor AND ANNAPOLIZ Ralr-
WAY CoMPpPANY.

The measure of damages where goeds are injured in transitu
— Puyment into Court—Reduction of damages—New trial.
Where defendant, as & common carrier, tenders plaintiff
at the place of destination, goods received to be for-
warded, but injured 80 as no longer to be suitable for
the purpose designed by the owner, the measure of
damages to be recovered is their deterioration in value

at the place of destination, in consequence of defendant’s
negligence, misconduct or neglect.

Plaintiff has no right to refuse to accept a deteriorated
article, and claim the full amount of its value uninjured
as damages.

: [HavLtraXx, Michaelmas Term, 1871.]

This cause came on for argument. before the
full Court in Banoo, up/n a rule nisi, granted by
Me. Justice Ritchie, who tried the same on the
Western Circuit

McCuLLy, J.. now (15th January, 1872.) de-
livered the judzment of the Court as follows:—

This wns an action brought by plaintiff against
defendant, tried before His Lordship, Mr. Justice
Ritehie, at Keutville, in the Spring Circuit of
1871, and a vevdict found for plaintiff A rule
nisi to set uside the verdict was obtained by the
defendaats. and was argued during this preseat
Term. The grounds taken and relied on were
that the verdict was agninst law and evidenoe,
and for misdirection.

The action was brought against the defendants
as common carriers, and sets out in the usual
way in the first count a contract to earry for hire
from Halifax to Middleton, in Annapolis County,
200ds to be delivered by plaiutiff to defendantg.
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Delivery is averred, and that all conditions per-
formed, &c., and the breach assigned iz non-
delivery, whereby plaintif was deprived of his
goods for a long time, and the same Were
diminished in value.

The second count charges defendants as
carriers for hire, and with having received of
plaiutif s piece of oil cloth for the floor of
Plaintiff of the value of $30, to be carried from
Richmond Station, Halifax. to Middleton afore-
said, and there delivered in good order and
condition, &o., but that defendants did not use
due care and skill in the carriage of said goods,
but broke and damaged the oilcloth, whereby
the samo was wholly lost to plaintiff.

To this count, defendants pleaded ten pleas in
all.  First, that they did oot promise as alleged.
Second, goods not delivered to defendants for
purposes, &o., as alleged. Third, goods were
re-delivered to plaintift within a reasonable
time, &c. Fourth, goods improperly and negli-
gently packed, which cqused the domage and
loss, &c. Fifth, goods damaged before they
came to defendant’s possession. Sixth, goods
re-delivered in same coundition as received of
plaintiff. Seventh, denial that defendants were
common carriers. Eighth, did not receive tha
goods for the purposes, &c, alleged. Ninth,
defendants always ready to deliver plaintiff his
goods in the same condition as received, and he
refused to accept. Tenth, payment of money
($3) into Court under the usual plea. Plaintiff
replied, money paid in not enough.

The facts of the case were substantially as
follows :~Plaintiff was residing at Bridgetown,
and had ordered a piece of oilcloth, 16} feet
square, from Halifax, to cover his dining-room.
On its arrival by the defendant’s railway, it was
found to be broken or cracked, and more or less
damaged. Its value was sworn to be nearly
$30. Plaintiff, on seeing it and the condition it
was in, asked the conductor, being defendant’s
officer in charge, ¢ If the oilcloth was in as good
condition a8 when received by the Company?”
His answer was “*No. It lad been placed on
some barrels of floar in place of putting it on
the floor of the car. The barrels were standing
on their ends, and they took the barrels from
under the ends of the oiicloth, and the package
dropped at one end. It wus deae at Wilmot,
and that caused the damage.” Plaintiff. there-
upon, refused to aoccept possession. This state-
ment of facts by plaintiff stands uncontradicted
Beales, one of his witnesses, e-timated the damage
at-$10. The point was broken and peeled up
Morgan, apother witness of plaintiff, says it was
eracked through nearly at’ the middle: The
acceptance being refuse! by plaintiff, the oil-
cloth was sent to Kentville to defendunt’s ware-
house. This was plaintiff’s case.

The defence was in no material point contra-
diotory of, or inconsistent with plaintiff’'s case
except as to the extent and amount of damage
the oilcloth had sustained.

Vernon Smith, the Manager of the Road, esti-
Iated that & quarter of a dollar would repair
. the damage. Louis Dodge valued the damage

at $2 50. S. Pratt had it uarolled. and got
Robertson s first-class painter, to inspect it.

Nitness valued the damsage at 500, but con-
. Sidered tbat would be a high price to pay for
Tepairing it. Witness was authorized to make

plaintiff an offer, and offered him $2 as a com-
pensation (it is to be assumed for the damages).
Walker, another of defendant’s witnesses, says
it could be repaired for 26c, and be equally
serviceable. John Dodge, a house joiner, ¢ the
damage could be repaired for 60c.” Bouth Reid,
a cabinet-maker, examined the cloth, and givey
a minute description and a diagram, and adds it
could be repaired for 60¢, so far as durability;
it might not look as well. The plaintiff and
other Witnesses were re-called, but their testi-
mony Was not in contradiction to that of defen-
dants’ witnesses, and does not affect the issue
materially.

His Lordship, on the plea of payment of money
into Court, explained to the jury that it they
thought the damage sustained by plaintiff did
not exceed the sum of $3, they shonld find for
defendant, otherwise for plaintiff. His further
direction was that if the article in this cnse was
not seriously damaged, and was repairable, the
owner was bound to receive it, and could claim
what would compensate him for the damage,
but if it was so seriously injured that it could
not be thoroughly repaired, he might refuse to
receive it, and claim its value. That in this case,
they would be at liberty to give the whole value
of the oilcloth, deducting the amonnt paid into
Court, if they should think that, taking into
account the value of the injury and what has
been said about its repair, the plaintiff could
not reasonably have been required to accept
it, having in view the object for which he
had purchased it. and the use to which he in-
tended to apply it. The jury found a verdict
for $23 50, the fall value after deducting the
$3 paid into Court.

The main question for the.Court to consider
in this cage is whether the jury were properly
directed on the point of law, arising out of the
foregoing state of facts. In this Province there
being no statutes qualifying the Common Law
in reference to the responsibilities and rights
of commou carriers or railway companies, the
naked question presents itself, in case of non-
fulfilment by this class of bailees for hire to
complete their contract, as to the delivery of
goods in the condition in which they received
them—what is the law in reference to damage
of goods by a common ecarrier, and in whom is
the property of a damaged chattel, ng in this
case more or less injured, while in transitu? 1In
other words is the owner of the goods, being
yimself the consignee, as in this cise, justified
in refusing to accept them in their damnged
condition, and in claiming from the carrier the
entire cost of the article by reason of his failing
to perform his contract to deliver in good order;
or is the proper measure of damage the mere
deterioration in value of the article by reason of
the injury, giving no election to the cousignee
to retuse accepting the property and right of
property continuing in himself ? '

Oo the part of defendant it was contended
that there had been a misdirection. Add on
Torts, 490, and other authorities were oited
upon this point, but the cnses they contemplate
are an entire loss or destruction of the article—
logs from non-delivery in time and the like.
But if this action is to be sustained and the full
value of the goods recovered, because of a partial
injurys and that reasoning based upon the fact
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a8 it was put, that defendant has failed to fulfil

his contract, the same reason should certainly
apply when by ocarelessness or negligence or
other urjustifiable cause, the carrier fuils in bis
delivery ns to time, and the plaintiff is injured
by a decline of price in the market. Goods de-
layed may thus become comparatively valueless
to the owuer or consignee. But while cases as
to the point in dispute here are difficalt to find,
and this may be, and probably is, because the
plaintiff is attempting to estabiish a new prin-
ciple; in other cases where carriers are in fault,
as to delay in delivery, the amount of damage,
and the priunciple as to measure and computation
well settled and clear.

InSimmons v 8 E. R. W. Co., 7 Jurist N. S.
849 Ex , Bramwell, B., said if goods are delivered
too late by a carrier, the owner ought instantly
to sell at market price and renlize his loss, and
the difference between the price he obtains by
the sale at that time, and that which he would
have obtained, is the only measure of damage,
and see Wilson v. Lancashire § York R W. Co.,
9 C. B. N. 8 632. What pretence or reason
can be urged why if a carrier commits a breach
of contract by neglecting to deliver'goods in time
(intended perhaps for exportation), which in
consequence of a ship having sailed, or for other
cause the consignee no longer requires, that in
that case the damage must be ascertained by
sale, and yet if the breach occur by carelessness
S0 that the goods are deteriorated by a slight
injury, there must of necessity be another
measure of damage.

The numerous cases cited ag between vendor
and veudee, and the right to reject or retain
property, have no application here, and I have
searched in vain to find a single case to show
that negligence, carelessness or misconduct of
any kind on the part of a common carrier, does
more than entitle the contractor to recover
damages for the non-fulfilment of his contract to
the extent of the depreciation produced by the
carrier’s default. There is a large collection of
cases in Fisher’s Digest, under the sub-section
¢ Damages,” p. 1,498, with nice and technioal
distinctions, touching delivery, falling markets.
prospective profits, but nowhere do I find tbat
the consignee or owner has an election that
enables him to divest himself of the property or
the right of property in goods carried, whether
injured or belated, and claim the full value from
the carrier. To show how uncertain and capri-
cious the rule would be, if it rested with a jury
to find when the consignee might or might not
decide to abandon his goods, no better case
could be cited by way of illustration than the
preseut. Beales, plaintiff’s own witness, spoke
of damage as high as $10 or a little over one-
third of the value of the article, but if plaintiff
had called an auction and sold the cloth, as he
might have done, or had the damages appraised
by competent judges, judgiog from what the
other witnesses testify, it is by no means certain
that the value of the cloth was so much depre-
ciated, even as Beales represented.

If the principle contended for by plaintiff hid
ever had the sanction of an English Court of
Law, viz., the right in special assumpsit to recover
as here the entire value, surely some cases to
that effzct could be found in the books My
research has not rewarded me with any case or

i
3

any principle that underlies or would countenance
such a position, as is sought to be established.
The absence of such, I remark, is only to be
accouuted for, I think, by assuming that the
common law carrier, pretty well weighted with
liabilities already, is not compellable at the
election of the owner to take all goods damnged
much or little, and account to him for their full
value. I am, therefore, of opinion that his
Lordship’s direction upon this point cannot be
upheld It was then contended on the part of
plaintiff’s counsel that the payment of money
into Court on the declaration generally was an
admission, not only of the contract as laid, of all
conditions fulfi'led. and of the breach, but of the
total logs as set out in the second count. This
position was urged with a_good deal of confi-
dence, but the-court on the argument expressed
a pretty strong dissent from any such position.

The doctrine of payment of money into Court,
and its effect upon the pleadings and the case
is to be found very ably nnd clearly discussed in
Taylor on Evidence, sec 760 to 765, both
inclusive, and it will there be seen that no such
cousequence follows from payment of money into
Court, as that contended for by plaintiff's counsel.
At sec. 706, it is said that although payment
into Court admits the entire contract dec!ared
on, as also the specific breach in respect of
which the payment is made, it does not admit
any damages on that breach beyond the sum
paid in. still less does it admit any other breach
to which the payment does not apply. Acnd the
writer illustrates it thus, ‘‘ payweat of mouney
into Court upon a count in a valued policy of
insurance, which states a total loss by capture,
admits the contract and the capture, but not the
total loss; and the plaintiff therefore must still
prove that he has suffered damage from the cap-
ture beyoud the sum paid.” 'The law upon this
part of the case was properly put to the jury,
and before the plaiuntiff was entitled to recover
damages, ultra $3 paid in, it was incumbent on
him to prove that he bad sustained them.

Having earefully considered such of the cases
cited on the argument as have a bearing upon
the merits of this controversy, in my view of the
matter, it falls within that category of which
Leeson v. Smithgd N. & Man, 304, is an exponent.
In that case it was decided where upon showing
cause against a nou-suit or a new trial, it
appears that the verdict bas been entered for
an amount not warranted by the evidence the
Court will make the rule absolute, unless the
parties congent that the damages shall be re-
duced, in which case neither party pays to the
other costs of the rule. See Hussey v. Met. R.
W. Co,20L T.N. S. 612.%

[* There i8 a singular absence of cases upon the princi-
pal point decided in Dodge v. The Windsor and Annapolis
Railway Company. We tind none touching upon it in our
own or the English Courts. In Redfield on Railways, vol.
ii. p. 185, it is laid down in conformity with the judgment
of McCully, J., that * when the goods are only damaged,
the owner is still bound to receive them, and cannot
abandon and go against the carrier as for total loss.” The
same view of the law seems to be taken in Angell o
Carriers, 4th Ed., § 482, note A. It would appear that if
the goeds are so much damaged as to amount to destruc-
tion of them, or if the nature of the property is so altered
through negligence that it would amount to a conversion,
then the owner is entitled to bring his action for the mli
value, otherwise his damages will be limited to the dimi-
nation in value resulting from the carrier's carelessness.
Scoville v. Griffith, 2 Kern. 609.—Ebs, L. J.]
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EXCHEQUER CHAMBER.

Frost v. Kn160T.
Breach of promise of marriage—Repudiation of the contract
before the time agreed upon for performance.

The defendant promised the plaintiff that he would marry
her on the death of the defendant’s father. Before the
death of his father, the defendant announqed his abso-
lute determination never to fulfil the promise.

Held (reversing the decision of the Court of Exchequer),
on the authority of Hochester v. De La Tour (2B &B.
678 ; 22 L. J. 455, Q. B.), that the plaintiff might at
once regard the contract as broken in all its obligations
and consequences, and sue for the breach thereon.

{Feb. 7, 1872.—26 L. T. N. 8.77.]

This was an appeal from the juigmeat of the
Court of Exchequer, and was an action for &
breach of promise of marringe, tried before
Murtin, B, at the Staffordshire Spring Assizes,
1870. Evidence was given to show that the
defendant promised to marry the plaintiff on the
death of his father, and al-o that he refused to
perform the promise; while it was proved that
defendant’s father was still alive.

A verdiot having been obtained for the plain-
1iff with £200 damages. Powell. Q C, obtained
8 rule, which was afterwards made absolute, for
a8 cew trial, on the ground that the learned judge
ought to Lave nonsuited the plaintiff, Martio, B.,
dissenting (39 L. J. 227, Ex; 23 L. T. Rep. N.
8. 714). The plaintiff having appealed, tlie case
was reargued last Trinity Term in the Exchequer
Chamber before Cockburn, C.J., Byles, Keating,
Lush, and Smith, JJ.

Feb. 8.—The judgment of Cockburn, C. J.,
Keating and Lush, JJ., was delivered by Cock-
Bury, C. J.—This case comes before us on error
brought on a jud@ment of the Court of Exchequer,
arresting the judgment in the action on & verdict
given for the plaintiff. The action was for breach
of promise of marriage The promiase, as proved,
was to marry the plaintiff on the death of the
defendant’s father. The father still living, the
defendant announced his intention of not fulfil-
ling his promise on his father’s death, and broke
off the engagement, whereupon the plaintiff,
without waiting for the father’s death, at onece
brought the present action. Thé plaintiff having
obtained a verdict, a rule nisi was applied fur to
arrest the judgment, on the ground that a breach
of the contract could only arise on the father's
death, tiil which event no ¢laim for performance
could be made, and consequent!y no action for
breuch of the contract could be maintained. A
rule nisi having been graoted, a mnjority of the
Court of Exchequer concurred in makiug it abso-
lute, Martin B. dissenting. And the question
for us is whether the judgment of the majority
was right? The cases of Lovelock v. Franklin
and Short v. Stone, which latter caso was an
action fur breach of promise of marrisge, had
establisbed that where s purty bound to the per-
formance of & contract at a future tiroe pats it
out of his own power to fulfil the contract, an
nction will at onoce lie. The case of [ochester v.
De ia Tour, upheld in this court in the Dunube
and Black Sea Company v. Xenos, went further,
aud established that notice of nn intended breach
of a contract to be performed in future bad a
like effect. The law with reference to a cantract
to be performed ot a future time Where the party

bound to performance announced prior to the
time his intention not to perform it. as estab-
lished by the cases of Hochester v. De la Tour
and the Danube and Black Sea Company v. X+nos
on the one hand, and Avery v. Bowlen, 6 E. &
B. 953, and Reid v. Hoskyns. 6 E & B. 953,
on the other, may be thus stated. The promisee,
if he pleuses, may treat the notice of intention
as inoperative, and await the time when the
contract ig to be exécuted, and then hold the
other party responsible for all the consequences
of non performance, but in that case he keeps
the contract alive for the benefit of the other
party a8 well as his own ; he remains subject to
all his own obligations under it, and enahles the
other party not only to complete the contract if
so advised, notwithstanding his previous renuan-
ciation of it, but algo to take advantage of any
supervening circumstance which would justify
him io declining to complete it. Oa the other
band the promisee may, if he thinks fit, treat
the repudiation of the other party as a wrongful
putting an end to the contract, and may at ouce
bring his action on the breach of it; in which
action he will be entitled to such damages as
would have sarisen from the nonperformance of
the contract at the prescribed time, subject,
however, to abatement in respect of any circum-
stances which may have affurded him the means
of mitigating his loss. Considering this to be
now settled law, notwithstanding anything that
may have been held or said in the cases of
Philpotts v. Evans and Ripley v. Maclure, we
should have had no difficulty in applying the
principle of the decision in Hockester v De la
Tour to the present case, were it not for the dif-
ference which undoubtedly exists between that
case and the present, namely, that whereas there
the performance of the contract was to take
place at a fixed time, here no time is fixed, but
the performance is made to depend on a contin-
gency, namely, the death of the defendant’s
father during the life of both the contracting
parties. It is true that in every case of a per-
sonal obligation to be fulfilled at a future time,
there is involved the possible coutingency of the
death of the party binding himself before the
time of performance arises; bat here we have &
further contingency, depending on the life of a
third person, during which neither party can
claim performance of the promise. This being
o, we thougltt it right to take time to consider
whether an action would lie before the death of
the defendant’s father had placed the plaintiff in
o position to olaim the fulfilment of the defen-
dant’s promise., After full consideration, we are
of opinion that, notwithstanding the distinguish-
ing circumstances to which I have referred, this
case falls within the principle of Hochester v. De
la Tour, and that consequently the present action
is well brought. The considerations on which
the decision in [ochester v. De la Tour is founded,
are, that by the announcement of the contracting
party of his intention not to fulfil it, the contract
is broken ; and that it is to the common benefit
of both parties that the contract sball be taken
to be broken as to ail its incidents, inoluding
non-performance at the appointed time, and that
an action may be at ouce brought, and the
damages consequent upon nonperformance be
assessed nt the earliest momeut, as thereby
mouy of the injurious effccts of such uonper-
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formance may possibly be averted or mitigated.

1t is true, as is pointed out by the Lord Chief
Baron in his judgment in this case, that there
can be po actual breach of a contract by reason
of nonperformuance so long as the time for per-
formauce has not yetarrived. DBut, on the other
hand, there is—and the decision in Hochester v.

De la Tour proceeds on that assumption—a
breach of a contract when the promisor repu-
diates it, and declares he will no longer be bound
by it The promisee has an inchoate right to
the performance of the bargain, which becomes
complete when the time for performance bas
arrived. In the meantime he has a right to
have the contract kept open as a subsisting nnd
effective contract. Its unimpaired and uniw-
peached efficacy may be essential to his interests.

His right acquired under it may be dealt with
by bim in various ways for his benefit and advan-
tage. Of all such advantage the repudiation of
the contract by the other party and the anngunce-
ment that it never will be fulfilled must of course
deprive him. It is therefore quite right to hold
that such an announcement amounts to a viola-
tion of the contract in omnibus, and that upon it
the promisee, if so minded, may at once treat it
a8 a breach of the entire coutract, and bring his
action accordingly. The contract having been
thus broken by the promisor, and treated as
broken by the promisee, performance at the
appointed time becomes excluded, and the breach
by reason of future nonperformance becomes
virtually involved in the action as one of the
congequences of the repudiation of the contract ;
and the eventual nonperformance may therefore
by anticipation be treated as a cause of action,

and damages be assessed aud recovered in respect
of it, though the time for performance may yet
be remote. It is obvious that such a course
must tend to the convenience of both parties;
and though we should be unwilling to found our
‘opinion on grounds of convenience alone, yet the
latter tend strongly to support the view that
guch an action ought to be admitted and upheld.
By acting on such a notice of the intention of
the promisor, and taking timely measures, the
promisee may in such cases avert, or at all
events materially mitigate, the injurious effects
that would otherwise flow from the nonfulfilment
of the contract; and, in assessing the damages
for breach of performance, a jury will, of course,
take into account whatever the plaintiff has done
or bas bad the means of doing, and as a prudent
‘man ought in reason to have done, whereby his
loss bas been or should have been diminished.
It appears to us that the foregoing considera-
tione apply to & contract, the performance of
which is made to depend on & contingency, 88
much as to one in which the performance is to
take place at a future time, and we are therefore
of opinion that the principle of the decision in
Hochester v. De la Tour is equally applicable to
such a case as the present. It is next to be
observed that the law, as settled by Hochester v.
De la Tour and the anube and Black Sea Com-
pany v. Xenos, is obviously quite as'applicable
to a contract in which personal status or personal}
rights are involved as to ane relating to com-
merce or pecuniary iuterests. Indeed, the eon-
tract of warrisge appears to afford a striking
illustration of the expediency of holding that an
action may be maintained on the repudiation of

a cootraét t6 be petformed in future. On such
a contract being entered into, not only does a
right to its compléetion arise with reference to
domestic relations and possibly pecuniary advan-
tages, as also to social status accruing on mar-
riage, but a bew status, that of betrothment,
arises between the parties. This relation, itis
true. bas not by the law of England the same
important consequences which attached to it by
the caton law and the law of many other coun-
tries, nevertheless it carries with it consequences
of the greatest importance to the parties; each
becomes bound to the other; and neither can
consistently with such a relation enter into a
similar engagement with another person. Each
has an implied right to have this relation con-
tinued till the coutract is finally accomplished
by marriage. To the woman more especially it
is all important that the relation shall pot be
put an end to. Independently of the mental
pain_occasioned to the feelings by the abrupt
termination of such an engageweut, the fact of
its existence, if followed by such a termination,
must necessarily operate to her serious disad-
vantage. During its coutinuance others will
paturally be deterred from approaching her with
matrimonial intentions, nor could she admit of
such approaches if made; while the breaking off
of the engagement is too apt to cast a slur upch
one who has been thus treated. We see there-
fore every reason for applying the principle of
Hochester v. De la Tour to such a case, and for
holding that the contract is broken on repudis-
tion not only in its present but in its uitimaté
obligations and consequences. To hold that the
aggrieved party must wait till the time fixed for
marrying sball heve arrived, or the event on
which it is to depend sball have happened,
would have the effect of sggrd¥ating the injury
by preventing the party from forming any other
union, and by reason of advancing age rendering
the probability of such a union constantly leas.
It has been suggested, indeed, that as the desire
for marriage and the happiness to be expected
from, it diminish with advancing years, where by
the contract marriage is oniy to take place at &
remote time, the value of the marriage and the
damages to be recovered for a breach of the
promise would be less if the refusal were made
when the time for marrying was accomplished ;
and that consequently an action ought not to be
allowed till the time when the fulfilment of the
contract could have been claimed. We cannot
concur in this view. We cannot but think that
in estimating the amount of injury, aud the com-
pensation to be made for it, the wasted years, if
the contract were broken when the time for mar-
rying had come and the impossibility of forming
any other engagement during the intermediate
time, should be taken into account and not
merely the age of the parties and the then exist-
ing value of the marriage. It appears, there-
fore, manifest that it is better for both parties—
for the party intending to break the contract as
well as for the party wronged by the breach of it
—that an express repudiation of the contract
should be treated as a violation of %t in all its
incidents, and give & right to the party wronged
to bring an nction at once and have the damages
assessed at the earliest moment No cne can
doubt that morally speaking a party who has
determined to break off o matrimonial engage-
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ment acts far more commendably if he at once
gives notice of his iatention, than if he keeps
that intention seoret till the time for fulfilling
the promise is come. The reason is, that giving
guch notice at the éarliest moment tends to miti-
gate, while the delay in giving it necessarily
aggravates the injury to the other party. Ithas
been urged that there must be great difficulty in
thus assessing damages prospectively; but this
1hust always be more or less the oase whenever
the principle of Hochester v. De la Tour comes
to be applied. It would equally exist where one
of the parties by marrying another person gave
rise to an immediate right of action. It cannot
be said that the difficulty is by any means insa-
perable, and the advantages resulting from the
application of the principie of Hochester v. De la
Tour are quite sufficient to outweigh any incon-
venience arising from the difficulty of ascessing
the damages. We are struck by the fact that
the majority of the Court of Exchequer, while
holding that the present acticn would not lie,
expressed du opinion that the wrong done by the
repudiation of & coutract of marriage might be
made the foundation of an action on the case, in
which the facts should be set forth. But the
rights and obligations of the parties arising here
<cntirely out of contract, we are at a loss to see
how such an action could be maintained. But
be that as it may; as in such an action the
damages would have to be ascertained with
reference to the same facts and the same con-
giderations as in an action broyght on the contract,
it seems to us by far the simplest course—the
‘ease being, as it seems to us for the reasons we
bave given, olearly within the décision in Hoches-
ter v, De la Tour—to hold that the present action
for breach of contract may be muintained, and
that in it the plaintjff is entitled to recover
damages in respect of the nonfulfilment of the
promise, as though the death of the defendant’s
father—the event on which the fulfilment was to
depend—bad sactuslly occurred, We are there-
fare of opinion that the judgment of the Court of
Exchequer must be reversed.
fran— - - - .

Rt e
b ——

CORRESPONDENCE.

Attorney and Client— Privileged communi-
cations.
To Tut Ebrrors or Thg Canapa Law JOURNAL.
~ GenrLEMEN,—I have carefully read over
Your observations respecting privileged com-
unications between attorney and client in
criminal matters, and you will excuse me for
saying that I am not satisfied with them, and

, that they do not appear to bear upon this

question at all. So far as such communica-
tions apply to matters of a civil nature, I
agree with you thut they are privileged. But
the question is very different when it has
Teference to transactions affecting the public,
2nd which public policy requires should not
be concealed. In other words, such trans-
‘Actionis are hot privileged.,
which you appear to conténd for, on behalt of

The privilege |

attorney and client, does not extend to the
members of any other calling or profession,
and why, as a matter of abstract right, should
it be granted exclusively to the members
of the legal profession? The same argu-
ments which you make use of in favour of the
latter, might be used with greater force in
reference to ministers of religion, because in
the latter case a criminal might claim the
right of unburdening his guilty conscience to
his spiritual guide with a view of spiritual
advice and reformation, while, in so far as
members of the legal profession are concerned,
such communications are solely made for the
purpose of legal defence against a public
demand for conviction and punishment. I do
not think that the exercise of the privilege
which you contend for, would be in any way
advantageous, morally speaking, to the mem-
bers of the legal profession, or that they
should exclusively claim the privilege. Mem-
bers of the legal profession are also members
of society, and, as members of society, they
cannot, by simply assuming their particular
calling, divest themselves of their obligations
to the public and claim thereby privileges
which, upon considerations of public duty
they ought not to possess. i
In Taylor on Evidence, 8rd ed., p. 752.
“If from independent evidence it should
clearly appear that the communication was
made by the client for a criminal purpose,
as for instance, if the attorney was questioned
as to the most skilful mode of effecting a
fraud, or committing any other indictable
offerice, it is submitted that, on the broad
principles of penal justice, the attorney would
be bound to disclose such guilty project. Nay,
it may reasonably be doubied whether the
existence of an illegal purpose will not also
prevent the privilege from attaching, for it is
as little the duty of a solicitor to advise his
client to evade the law as it is to contrive &
positive fraud.” And in Note 2, same page,
reférence is made to several cases bearing
upon the subject. Also, same note, “In
Annesley v. Earl of Anglesea, 17 How. St.
Tr. 1229, Serjt. Tindall,” in argument, lays
down the rule thus: *If the witness is em-
ployed as an attorney in any unlawful or
wicked act, his duty to the public obliges him
to disclose it. No private obligations can dis-
pense with the universal one, which lies on
every member of sucicty, to discover every
design which may be formed, contrary to the
laws of society, to destroy the public welfare.
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For this reason, T apprehend, that if a secret,

which is contrary to the public good, such as_

a design to commit treason, murder, or per-
jury, comes to the knowledge of an attorney,
even in a case wherein he is concerned, the
obligation to the public must dispense with
the private obligation to the client.” Two of
the learned judges, who tried that remarkable
case, Bowes, C.B. and Mounteney, B., ex-
pressed the same sentiments, p. 1240, 1243.
See also Gartside v. Outram, 26 L. J. Ch.
115, per Wood, V.C.

In Greenleaf on Evidence, 11th ed., p. 332,
note 3: ‘ This general rule, privilege, is
limited to communications having a lawful
object, for if the purpose contemplated be a
violation of law, it has been deemed not to
be within the rule of privileged communica-
tions, because it i3 not a solicitor’s duty to
contrive fraud, or to advise his client as to the
means of evading the law.” Ruassell v. Jack-
son, 15 Jur. 1117; Bank of Utica v. Mer-
sereau, 3 Barb. Ch. R. 528,

Other authorities might also be given, but
I consider the above sufficiently establish my
proposition. A.

[Our co;respondent asks why privilege
should be granted to members of the legal
profession, as a right, respecting commu-
nications with their clients
matters ?

in criminal
Whole essays have been written
upon this subject; at present it is enough for
us toreply in the language of Lord Brougham:
‘It is founded on a regard to the interests of
justice which cannot be upholden, and to the
administration of justice which cannot go on
without the aid of men skilled in jurispru-
dence, in the practice of the courts, and in
those matters affecting rights and obligations
which form the subject of all judicial proceed-
ings. If the privilege did not exist at all,
every one would be thrown upon his own
legal resources deprived of all professional
assistance, 2 man would not venture to con-
sult any skilful persor, or would only dare to
tell his counsellor half his case.” Greenough
v. Gaskill, 1 M. & K. 103. A. cannot surely
seriously argue for a return to the old law
when prisoners were not allowed counsel—he
cannot mean to contend that the Statute
. granting them this right was a mistake and
should be repealed. What proposition of A.’s
do his authorities establish? That a counsel,
after being retained by a person charged (for
example) with murder, after having heard all

the details of his story under the seal of pro-
fessional confidence, is forthwith to tender
himself as a witness and convict his unhappy
client? The language of Mr. Baron Moun-
teney, in one of the cases A. cites, confutes
this: - Whatever either is or by the party
concerned can naturally be supposed neces-
sary to be communicated to the attorney in
order to the carrying on any suit or prosecu-
tion in which he is retained, that the attorney
shall inviolably keep secret.”  Annesley v.
Anglesea, 15 St. Tri. 1242. The question is
not as to whether the retainer is or is not to
be accepted, but one in which the professional
relationship exists., Now, what is established
by A.'s citations is just nejther more nor less
than what we adverted to in our former article:
ante p. 75. We said, *If the communication
is made not as between client and professional
adviser, nor in the usual course of business,
or for a fraudulent or illegal purpose, then it
is not protected.” Now, it is not in the attor-
ney's usual or proper course of business to
concoct & fraud or give advice upon the way
to evade the law, or to assist a man in contra-
vening the law. In such cases the solicitor is
viewed by the court as a co-conspirator, and
no privilege attaches. See Charitonv. Coombs,
4 Giff 880, So in the case from the State
Trials, one of the defendant’s declarations to
his attorney was, (speaking of the plaintiff))
that *he did not care if it cost him £10,000
if he could get him (the plaintiff) hanged.”
The judges held that this was not such a com-
munication a8 any man living could possibly
suppose to be necessary for the carrying on
of the prosecution in question. Therefore, ac-
cording to Mounteney, B., the attorney wag
not only at liberty to disclose it, but it was
his duty to make it known, as indicating an
abominable endeavour to make away with a
man's life.  According to Dawson, B., the
client went beyond what was necessary, and
entrusted the attorney with a secret, not as an
attorney, but as an acquaintance, so that the
privilege did not attach. As we said before,
the law is well settled on the subject, and may
be found in any text book, as A.’s letter demon-
strates. If, however, A. is not satisfied, and
thinks that an attorney should be a competent
witness in criminal trials against his own client
upon a matter affecting the guilt charged, we
advise him to get the point before the judges,
by tendering himself on a suitable opportunity
before, say, Chief Justice Hagarty or Mr.
Justice Gait,'—Ebs, L. J.




