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DIARY FOR APRIL.

Last day for Collector to return roll to Trea-
surer. Clerks and Deputy Clerks of Crown
and Master and Registrer in Chancery. to

make quarterly return of fees.

8UN. paim Sunday.

- County Court (York) Term begins.

Good Friday.

County Court Term ends.
- Easter Sunday.
. Last day for Master and Registrar in Chancery
to remit fees to Provincial Treasurer.
- 1st Sunday after Easter.
- 2nd Sunday after Easter. St. George.
. St. Mark.
Last day for Articles, &ec., to be left with Secre-
Iy Law Bociety. Last day fer Clerk to
return occupied lands to County Treasurer.
- 8rd Sunday a}:er Trinity.

e —
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———
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i

PAYMENT OF EXECUTORS.

SECOND. PAPER.

ap;;re‘flains now to c‘on‘sider the scope and
day Mion of the enactment in the Consoli-
Tateg Statutes of Upper Canada, and the
9 compensation which have been sanc-
bereunder by the Court of Chancery
Do p, “dministration of estates. There are
in +°POrtad dacigions of the practice pursued
d°uht ogate Courts; but there is little
laig 4 that those tribunaly follow the rules
Oxpong " bY the Superior Court, in passing

*ettory accounts,
.aéo"{""‘"dicta'm of Qhancery as to. compen-
Btagy "0 one of the first cases after the
the te, Vankoughnet, G., lsid down Iucidly
r.t:m““dﬂ upon which his Court fixed the
°f compengation to exeoutars. He saga:

tioh
in t

%nlg i the atatute, no administrator; as such,

rulg Sﬁm eay allowanee for his services, This

Tgard to persuns holding fidugiary. r
eI T
wep, " inflexible;
N *¢,.by the Court,
ul.hh“bl‘t)ken~

rtre: ::‘ t;e been asked whether the Court wonld
the rageq :h° Judge of the Surrogate Court to fix
not ‘l’ Temuneration. As a rule, this Court
aig o eave its work incomplete, nor ask the
ther tribunals to perfect it, Seised of the

but it was a rule forged, as it
itself, and which the Legisla-

early in Courts .of Equity,

subject-matter of litigation or dispute, it disposes
of it entirely; and in this particular of remunera-
tion, almost more than any other, the Court
which has surveyed the conduct of the trustee,
has taken the accounts, and has adjudicated upon
them, is the most competent to form an opinion.
Being reliaved from the restriction which in this
respect it had, imposed upon itself, it will not
 seek elsewhere for an opinion 8s to whether
remUteration should be allowed to the trustee
for his labours, or what the amount of that re-
wuneration should be:” MeLennan v. Heward,
9 Gr. 279, '

It has baen the settled practice of the Court
of Chancery for the Master, in passing the
acc0unts of executors, to allow them compen.
sation under the Statute, instead of putting
the executors to the expense of procuring an
order for such compensation from the Surro-
gate Judge, This new principle of compensa-
} tioR to executors being introduced, it became
a principle of the law, which the Court of
Chancery has uniformly acted upon in the
admidistrasion of estates. It is now the duty
of the Master, in taking accounts and making
all just allowances, to make a just and proper
allowance for such compensation, which he
as0 better do, from his knowledge of the
estate, than the Surrogate Judge : Biggar v.
Diskson, 15 Gr, 933, Itis not competent,
therefore, for an executor, who is passing his
accOUnts ip the.Court of Chancery, to intec.
cept "hejudgment of the officer of this Court
who has cognizance of the matter, by an
spplication to the Surrogate Judge for an
alloWance, Any order made under such cir-
qunstances by the Surrogate will not be bind.
ing I the Coprt of Cbancery as fixing the
amount, but the Master must exercise his own
judgment ag to the propriety and reasonable-
' ness. f the allowance: Long v. Wilmot, cited
in 10 Gr. 236; and Biggar v. Dickson, 15 Gr,
28%. By making such application to the
- SufTogate, pending s suit in Chancery, unne-
0edS3TY expense is incurred, and the Surrogate
a0t tell what the conduct of the executor
has been, or in what manner he has adminis-
 tprod the estate. At theinstance of any party
“ipterested, the Court of Chancery will restrain. /
any 8uch application by the executor: Came-
1on 7. Bethune, 15 Gr. 486. o

It ®ould geem, however, that if the parties.
have Nlowed the amount to be fixed by the. .
Surrogate Judge, sud make no objection
thereto, the Court will adopt it. And the
same.Tesnlt would follow if the allowsnce had
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been made before the institution of the syit

in Chancery: Harrison v. Patterson, 11 Gr.
105; see s. c., 7 Gr. 531.

IL Scope of the jurisdiotion.—The Court
will not extend this act to all trustees, byt ¢o
those only who act under wills or testamen.
tatory dispositions of property. In ggher
cases the general rule applies ag it obtaing jn
England: Wilson v. Proudfoot, 15 Gr. 199.
Sqon after the act was Ppassed, it was helq that
‘compensation was thereby authorized t, trus-
tees and other persons acting under willg in
respect of real estate, ag well ag to executors
in respect of personal estate, This bas always
been followed, and May now be regardeq as
the settled rale of the Court on thijg point:
:8ee Bald v, Thompson, 17 Gr. 167, 188,

I Grounds upon which COMPensation s
-allowed, or disallowed, — In considerj
what cases remuneration should be gy
At is of value to bear in mind the Congiders-
'tions which influenced the Court formeﬂy in
‘refusing any allowance, One, if not the prin-
-cipal consideration was, that the trustes mipnt
‘not make his duty subservient to his in 8
‘that he might not create work With whigp, 4o
‘charge and load the estate. If it wyq Consi-
-dered necessary to remove every tempt.,tion of
this kind, by refusing all payment for gych
‘work, it may fairly be argued that it Never
-eould have been intended by the Legis]“m
that the trustee should be paid whep he had
not done the work, or had done it i, such
& Way as to prejudice th
,himsgr_ prej © estate op benefit

- The statute means that for such popy
the duties as the executor has bessé’:t:;nh?:
-eare, pains, trouble and time UpoD, in yhe
Proper administration of the estate, he shall
Teceive reasonable compensation, When pe
'has neglected any portion of his dutieg, op has
-applied his care and pains in mal-adminigm,
tion, it would scarce be' asked that ip Tespect
*of it, however much trouble may b brogght
@pon him thereby, he should receive fny
wages or reward. The Legislature did pot
iintend that whep, an executor had beey, guilty
-of any misconduect he should be depriveq of
ANy remuneration whatever, even in Tespect of
those partial services which had been faithylly
tendered. The statyte evidently contempla¢es
anl indeed provides for Payment of wop) from
time to time. Looking to the iarge Powers
which this act presumes to compel defaulting
. trustees and executors to make amends for

g in
arded,

their misconduct, it would not have been con-
sidered necessary to deprive them, any more
than any other agent, of payment for what

had been well done: MeLennan v. Heward,
9 Gr. 279,

The compensation is for care, pains, and
trouble, and time expended : hence as a gene-
ral rule an executor should not be allowed
commission on sums which he hag not realised
and with which he is chargeable in consequence
of his neglect or other misconduct : Buld v.
Thompson, 17T Gr. 154, In respect of all
moneys disbursed by him, the executor should
bave his commission, and if disallowed by the
master the court will rectify his finding in this
respect: 1b. In no case will executors be
entitled to any allowance for services perform-
ed for the estate by another person who acts
gratuitously, unless it can be shewn that they
bad labour and trouble during the same time
in the management: Chisholm v. Barnard,
10°Gr. 479,

The misconduct of an executor may be
punished, not merely by charging him with
interest and costs, but also by the disallowance
of all compensation to him under the statute,
his right to such compensation depending
altogether upon the circumstances of the case,
having regard to whether or not his conduct
has been blameworthy : @ould v, Burritt,
11 Gr. 528. When an executor has retained
moneys of the estate in his hands, and has
been charged with interest and rests in pass-
ing his accounts, yet he will not be deprived
of his commission if he acted in the exercise
of his best discretion in keeping such moneys
in hand: Qould v, Burritt, ubi sup., and see
McLennan v. Heward, 9 Gr. at pp. 284, 285 ;
Landman v. Urooks, cited in 9 Gr. 285,

If the executor deal with the estate in s
manner not authorized by the will, but yet in
the event his dealings assume a shape sanc-
tioned by the will, a commission may be
allowed in respect of such transactions, if they
have been as profitable as if the directions of
the will had been strictly followed ; but if
less profitable, then no'commission should be
allowed : Thompson v. Freeman, 15 Gr. 384.

We shall in our next and last paper on this

subject arrange the remaining cases under their
appropriate heads. ’
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Attention has at length been drawn, in the
House of Commons, to a subject which must 4
S0oner or later, and the sooner the better,
Teceive the careful attention of the Legislature,
We speak of a Court of Admiralty for our
inland ‘seas. Years ago we urged the impor-
tance of some such measure as is foresha-
dowed — though in a feeble and imperfect
Wanner—in the following resolutions, intro-
duced by Mr. Street:

1. That it is expedient that power be given to
Attach ships and vessels for provisions furnished
8ud repairs made to them, by a summary process.

2. That where there is no Admiralty Court or
Adumjralty jurisdiction, such process shall issue
out of the County Court or Court of Inferior
Jurisdiction.

3. That under such precess proceedings may
be had to judgment, and ships or vessels so
attached may be sold thereupon.

4. That a Bill shall be founded on these resolu-
tions, with the necessary forms of procedure
‘hel‘ewx.

These resolutions were, after a debate, with-
dl‘awn; but the sabject is too important, and
the necessities of our marine too great, to
How it to be shelved for any length of time.

ACTS OF LAST SESSION.

4n Aot to amend the Act intituled * An Aot
Tespecting the Municipal Institutions of
Pper Canada.”
(Assented to 15th February, 1871.)

.Her Majesty, &c., enacts as follows:—

L. Section 6 of the Act passed in the thirty.
?{P“- year of Her Majesty’s reign, chaptered
worty, is amended by adding the following
li 48 after the word “ward” on the third
“;10 of said section :—* When there are less

0 five wards, and of two councillors for

Ward where there are five or more wards.”

- Bub-section 12 of section 296 of the Act
Passed in the session held in the 29th and 80th
Jears of Her Majesty's reign, chaptered 51, is
?Wded by striking out all the words after

;'mrd “ Runners ” in said sub-section,

Ug Sub-section () of sub-section 6 of section
inp OF the said Act is repealed, and the follow-
18 substituted in lieu thereof:—* Upon
Person, for the non-performance of his
%, who has been elected or appointed to
or-,Hce in the corporation, and who neglects

& to accept such office, unless
ﬁb‘:;“ be shown therefor, or takes the declara:
°‘;;°ﬂ:=f;’ or afterwards neglects the duty

an

duy

. 4. The council of every municipality may

y-laws for i 1 i
o N preventing sn( removing any
itg 3, Jction upon any mga or bridges within
risdiction,

5. Sub-gection 8 of section 299 of the said
Act is amended by adding thereto the follow-
ing: — *“And for acquiring and assuming
possession of, and control over, any public
highway or road in an adjacent municipality
(by and with the consent of such municipality,
the same being signified by a by-law passed
for that purpose), for a public avenue or walk ;
and to acquire from the owners of the land
adjacent to such highway or road, such land
as may be required on either side of such:
highway or road, to increase the width thereof,
to the extent of one hundred feet or less, sub-

ject to the provisions of section 826 of this

Act, and to other provisions of this Act rela-
ting to arbitration.”

6. The following sub-section is added to
section 849 of said Act: —-* For granting
bonuses to any railway, and to any person or
persons, or company, establishing and main-
taining manufacturing establishments within
the bounds of such municipality, and for is-
suing debentures, payable at such time or
times. and bearing or not bearing interest, as
the municipality may think meet for the pur-
pose of raising money to meet such bonuses.”

T. Section 841 of the said Act is amended
by adding after the words ¢ Separating two
townships in the county,” the following:—
“ And over all bridges crossing rivers, over
five hundred feet in width, within the limits
of 80y incorparated village in the county, and
connecting any highway leading through the
county.”

8. Section 342 of said Actis amended as
follows, by adding thereto the following words:
¢ And further the County Council shall cause
to be built and maintained in like manner alt
bridges on apy river over five hundred feet in
width, within the limits of any incorporated

| village in the county, necessary to connect any

public highway leading through the county,”
and May pass a b{-law for the purpose of
raising any money by toll on such bridge to
defray the expenses of making:and repairing
the same,

9. Sub.gection 8 of section 844 of said Act

is smended by adding thereto after the words
*Townships of the county,” the words “Or
any bridge required to be built or made across
any Fiver, over five hundred feet in width,
within any incorporated village in the county,
connecting any public highway leading through
the county,” ~ . ’

10. Sections 801 and 803 of the said Act
shall apply to towns and incorporated villages

as well ag to cities ; provided always that the .-

right of appeal as provided by the said 301s¢

gection ghall be to the judge of the county

court.

11. Sub.gection 2 of section 801 of asid Aot

is amended by inserting the following word
after the word ‘¢ sidewalk,” in the sixth line:
‘“or any bridge forming part of the highway.

12. Section 308 of the said Act is agiended
by adding to the end thereof the following .

proviso:
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“Provided slso, that in cases where

council of any city or town shall decide to
contribute at least half of the cost of such
local improvement, it shall be lawful for the

said council to assess and levy in manner
vided by the 801st, 802nd, 808rd, 304¢h

305th sections of this Act? from the ownerg of

tly benefited »tbereby,
o remaining portion of such cost withopt'
petition therefor, unless the majority of gych
at least one-half iy value
roperty shall, within ore mongy, after

real property to be direc

owners representi
of such r
the publi
assessment in at least two newspapers
lished in such city or town, y?eti\‘.ion :
cil against such assessment,

13. Sub-seetion 12 of section 841 of

Act is repealed, and the following subatityted

therefor :

‘It shall be the daty.of Ceunty co‘lfncils to
Orming

erect and maintsin bridges over Tivers,
township or county beundary. lines; oy,
the case of a bri ge i ‘

boundary line between county and o
such bridge shall be erected and maingy

by the Councils of the county and city .
in case the Councils of such county or ¢j¢
the Councils of such counties, fail to

borne by the several counties, or ¢f
county, it ghall be the duty of each ¢

to determine the amount to be 50 e:

Section 280 of said
“ heneveg a:g stream or creek ip
clear .

A ] een
township and any adjoining towngh;
which such stream or. creek'?ows. the é’
of the township in which the crex or
has been cleared of obatructions ma

Rotice in twriting on the head of the G ¢ &

clear such stream or creek through the;
‘nicipality ; and it shall be the d

last named Council, within g mo‘ntl‘;: :‘;&3
the service of the notice as aforesaid, to eifopce |

. ‘the removal of all' obstructions in such
tisfaction of ady person whoin the Coi
the county in which the municipalit;‘ 2,
Council received the notice is situate sha)
Point.to ingpect the same.”

18. Bettivn-248 of the said Act is am,

bytddxﬁt“ér‘tlﬁrty daly qualified ‘elee::a o
VHOE ot ; s of

o [ Y “ e
il:{h o m&g ,fter the word Coung; ?
16. Any by.law which shall be carried py

‘ Yoting

8 181X woeks theregfy,

passed by the Councjf which Bnbmit.t%r'ggz

A majority of the duly qualified
thereon, shs‘ll,.‘iiithﬁxy' X wocks (TS
same.” .
17. Section 37 of the aaid Act i3 rej
and thie following enasted in lieu thereof,

ication of a notice of such Proposed

the coun-

city, or
the respective portions of the eXpense tq g‘,
ity and
appoint arbitrators, as provided by 3:;:02 o

and such award as may be made shall bxg%nnie)%

14, The followinﬁ sub-section is addeq ¢o
ct:

Pealed,

the

ro-
and

pub-

said

.

into

o stream within their inunicipality to u,c;?f from thre

tiose
I'ap-

‘portion of

“In case of a township laid out by the
Crown in territory forming no part of an in-
corporated county, the Lieutenant. Governor
may, by proclamation, annex the township, or
two or more of such townships, lying adjacent
to one another to any adjacent incorporated
county.” -

18. Section 153 of the said Act is amended
by insetting after the word * aforesaid ” in the
first line, the following words ; *ag well as the
assessment rolls, voters’ lists, poll books, and
other documents in the Possession of or under
the control of the clerk.”

19. Sections 29 and 85 of chapter thirty of
the Act passed by the Legislature of Ontario
in the thirty-first year of Her Majesty’s reign
shall be and the same are hereby repealed.

——

An Act to amend the Assessment Act of On-
tario, passed in the thirty-second year of the
reign of Her Majesty, chaptered thirty-siz,

(Assented to 15th February, 1871.)

Her Majesty, &c., enacts as follows : —

L. That sub-section 25 of section 9 of the'
Act passed in the 320d year of Her Majesty’s
reign, and chaptered 36, be repealed.

2. That sec. 84 of the said Act be amended
by inserting after the word * township” in
the first line, the words “ town or village.”

8. That sec. 86 of the said Act be amended
by inserting after the word * townghips,”
*‘towns and villages.”

4. That sec. 150 of the said Act be amended
by erasing the letter “B " i the second line,
and inserting therefor the letter c.

An Aet relative to Unpatented Lands sold
Jor Tazes.
(Assented to 15th February, 1871,)
Her Majesty, &c., enacts as follows : —

1. Whenever the proper officer or officers

“aving by iaw the power or authotity to make

or exeeute deeds on sales of lands for taxes
shall heretofore have made or executed, or
shall hereafter make or execute any deed pur
porting to grant, sell or convey any land or

md, the fee of which is in Her
ajesty, or purporting to grant, sell or convey
o interest therein of any locatee or purchaser
Crown, and such deed shail recite or

¢ | pur to be based upon a.sale for taxes of
"such land or interest, the Commisstoner of
'Crown Lands may aet 8pon- and treat such

deed as a valid transfer of all the right and
gxterest of. the- locates or purchase 3 r from :lhe

rown, and -of e person claiming under
him, in, or to suc;ui{nd'or portion of land to
the grantee named in such deed, and may

- CaUSe & patent for such land to be issued fo

such grantee on completion of the original

' conditions of location or sale, unless such deed
{ shall be questioned beforea court of competent

Jurisdiction by some person interested in such

land within three months after the passing of . g
.this Act, or within three months after the

making of such deed, and unless notice of such
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deed being so questioned, shall within the re-
8pective times aforesaid be given to the Com-
missioner of Crown Lands.

2. This Act shall not apply to any deed
based or purporting to be based upon a sale
iosr taxes made prior to the first day of January,

68

8. Nothing in this Act contained shall in-
terfere with the authority of the Commissioner
of Crown Lands under *The Public Lands
Act of 1860,” to cancel the original sale, grant
©or location, of any such land.

—

— mep—

SELECTIONS.

MARRIAGE BY REPUTE.

The case of Hill v. Hibbit is sure to interest
the public. It is full of incident, sensational,
and highly spiced and has also some interest
for the lawyer, we do not mean that any new
Principle is enunciated or any old principle de-
¥eloped, but the judgment of the Lord Chancel-
lor in respect to the validity of the marriage
of Eliza Phillips and James Hay brings into
8trong light the elementary doctrine of the

nglish law of marriage.

. The main facts are these: Hay met Phillips

n London, and they cohabited’; but, as the

rd Chancellor remarked, it is clear they

= Were not married in England. They went to
Scotland, where Hay introduced Phillips as
IS wife, and she was treated as his wife by
the members of his family. Hay went to
America. Phillips followed. In America
hillips used her maiden name, as it is
alleged, for the purpose of earning her living.
hillips (said the Lord Chancellor) was
Plainly of unsound mind, and of a family sub-
Jeet of insanity ; she was subject to fits, and,
though perfectly sane for some time, liable to

Y off at any moment. She was for some

years in a lunatic asylum. Hay visited Eng-
land, met Harriet Hibbit, cobabited with her
for one night, subsequently met her in

Merica, and was publicly married to her.
“_’lls thig a valid marriage? Or was it inter-

icted by the connection between Hay and
Phl“ips ? .

That there was a marriage according to the
Scoteh law there .can be no doubt, because
¥€re was no mere repute, but there was also
Scknowledgment. Hay introduced the woman

his family as his wife, and she was received

hig wife.” This would appear to settle the
b No act of the man or of the woman can
Ve the force of a divorce. A marriage.by
;‘:&l}sent cannot be dissolved by consent. = Yet
¢ 16 true that in penal cases, such as bigamy,
® Pprior marriage cannot be proved by mere

) ;ep“t& If Eliza Phillips bad remained in a
;:&% state of mind, the Lord Chancellor inti-

that the case might have had a different
o Plexion, because she would then have
pay Antenanced the ides that she had never been
shi Tied.  Certainly it would be a cruel hard-

hip for & woman who is publicly married to

find that her marriage is invalid, and her off-
spring bastards, because the man had years
before lived in Scotland with some other wo-
man as his wife, that woman having resumed
the use of her maiden name. On the other
band, it is difficult to understand how a mar-
riage by consent, being at law & valid marriage,
can be dissolved by the acts of the man or
woman, or by their joint assent. Divorce is
extremely easy in some American States, but
divorce by consent, without the intervention
of a Court of Law, has not yet been admitted
anywhere. Tt is more difficult to establish a
consensual marriage by mere repute than by
repute and acknowledgment; but we appre-
hend that, the marriage being established, it
isin law as binding and lasting as any other
marriage,— Law Journal,

WRETCHED TRUSTEES.

If you are a trustee, and you entertain a
doubt ag to the title of your alleged cestuis
que trust, what ought you to do? Our stu-
dent, fresh from the study of Mr. Lewin, would
answer: ¢ Pay the money into Court under
the Trusiee Relief Acts.” This is a good
snSwer go far as it goes. But suppose that
your doubt or difficulty turns out to be an un-
reasonable one, you may be ordered to pay
the costs of the payment into Court. How
then are you, being an unlearned persen, to
find out whether your doubt or difficulty rests
on & sound foundation, or is a creature of the
merest imagination ? The student will answer:
“Take counsel’s opinion.” That reply, which
on 1ts face is wise and prudent, may lead the
unlucky trustee into worse mischief. For
bere is the dictum of Vice-Chancellor Stuart
i Gunnell v. Whitear, in the current number
of our Reports:—'* A trustee ought not to
00nsult counsel as to the right of his cestuis
gue trust. 1If he has any reasonable difficul-
ties and doubts as to their title, he should
pAY the trust money into Court under the
Trustee Relief Acts. He is not to consult
counsel as to the title of his cestuis que trust.

course his Honour did not mean that such
an act would be improper or indecorous, but

-that costs would not be allowed. But if the

trustee is not to conault counsel, how is he to
know whether his doubts are reasonsble or
Dot ?  Wae confess that this reductio ad absur-
dum fairly staggers us. The only possible
solution i3 that, in the eye of equity, every
trustee undertakes to bring to ‘bear upon the
duties .of hig office such an amount. of legal
knowledge and skill as will enable him to de-
cide whether or no reasonable doubts do exist
83 to the rights of his cestuis que trust; and
if this rule is to prevail, we think it only fair
that trustees should have distinct notice
thereof, Perhaps the learned Vice-Chanvelior
bad in hig mind the celebrated case of Jenkins
v. Betham, 156 C.B. 168, in which the Oourt
of Common Pleas held that s person Who
bolds himself out as a valuer of eoclesiastical
property is bound to know, and to, valye ac-
cording to the principle laid down in [¥ise v.
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Metealf, 10 B. & C. 299. The analogy is not
precise, because surveyors generally purgye a
profitable calling, whereas trustees, hike the
victims of the ancient ordeal, walk among hot
ploughshares, and very often stumble against
them.—Zaw Journal.

B
SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE,

NOTES OF NEW DECISIONS AND LEADING
CASES,

Fire—INJURY CAUsED BY—L1aBiLiry or pE-
YENRDANT.—One M. agreed to burg and clegy off
the timber on defendant’s fallow at o certain
price per acre. While the work was in Progress
the defendant, who lived on the place, Came ggca-
sionally to see how it wag getting on, anq adviged
him to set fire to the log heaps. M. to)q defen-
dant that a brush fence, which extendeq ¢, the
corner of plaintiff’s land, might take fire, put
defendant said it would make no diiferencg. M.
thea fired the heaps, and went bome,
miles off, intending to return in a few days, when

. the heaps should be ready for branding, During
his absence the fire spread to the plaintigr, land
and burned his fences, &o. The jury having
found for the plaintiff on the charge of negli-
gence:

Ileld, that M. upon the evidence Wa8 ‘ng¢ an
independent contractor, over whom defen gant
had no oontrol, but rather a workmap in bis
employment and subject to his directiop, .
that defendant wag responsible. !

" Quere per Wilson, J., whether if M. had peen
such contractor the defendant would buve peen
liable.—Joknston v. Hustie, 80 U. ¢, Q B. 932

—

two op three

and

CoRPORATION-~Powzp T0 BORROW-g O,
CH. 82.—Held, that the Roman Catholie Biahop
of S8andwich, incorporated by 8 Vic., oh, 82, as
“The Roman Catholic Episcopal Corporatian of
the Diocese of Bandwich in Canada," bad po
Power to borrow 80 as to bind his 8uccessor ; 4nd

i therefore that the plaintiff, baving lep
such Bishop, which was used in the ¢
of the episcopal residence and for t
of the Church, and taken security f,
under the corporate seal, was no
Tecover against the corporation.

The Bishop was described in the instryp ept
as “R. C. Bishop of Sandwich.” Held, (pat
this variance from the corporate name way 3
material.—Ruitz v. The Roman Cathotic Epi'ocopal

Corporation of the Dioces, of Sandwich, 3¢ U. C
Q. B. 269. .

t Toney to
Onstruetjon
he Purpoges
T repayment
t entitleq ¢o

—_—
AOQTION BY HUSBAKD AxD WIrE—Disragsg UPON

WIFE'S Goons — EviDpenog — Magrrigp Wonay’s

A0T.— A woman had long been in possession of
chattels eaid (but not Proved) to have been left
to her by ker deceaged husband, and using them
with her children, 8he then married the co.
plaintiff. These goods were seized by a creditor
of his on a claim slieged to be for rent but not
proved : g

Held, that her title before marriage was prima
Jacie sufficient, and after her recond marriage
the goods were protected, under the Married
Woman's Act, against her second busband’s
creditors.— Corrie ef al, v. Cleaveretat., 21 U. €.
C. P. 186,

RatLway CoMpany—NEgLIGENCE — Evipexce
FOR JURY —4 railway company’s servants, hay-
ibg cut the grass on the banks of the line, left it
there fourteen days during extremely hot and
dry weather. Soon after the passing of & train
a fire broke out in one of the beaps of cut grass;
it then extended up the bank to the hedge, and
from the hedge to a stubble field, across the
stubble ficld and an intervening road to the plaip-
tiff’s cottage. An unusually high wind wag blow-
ing at the time, The cottage was situated 500
yards from where the fire broke out.

Held (coufirming the decision of the Common
Pleas), that there was evidence of negligence
(Brackrury, J., dubitante), aud that if there was
negligence it was no answer for the company to
8ay that the damage was greater than could be
anticipated.—Smith v, The London and South
Western Railway Company, 19 W. R, 230.

JurispICTION OF Crvir BILL CourT—Cogrs—
CoMmoN Law Procepurg Acr.—Section 97 of
the Common Law Procedure Act, 1856 (Ire'and),
enacts that < if in any aotion of contraot . . ..
where the parties reside within the Jurjsdiction
of the Civil Bill Court of the county in which
the oause of action has arisen the plaintiff shall
recover less than £20,” he shall not be entitled
to costs,

Held, that a railway company ¢ regides” jo
évery county in which it has & ticket office,

Held further, that ‘‘cause of action” mesns
“‘entire cause of action,” and therefore, where s
contract made in county C. was broken in coun-

“ty M., in which the plaintiff and defendant resid.

ed, that the cause of action did not arise in
county M. within the meaning of section 97 of
Common Law Procedure Act (Ireland), 1856.—
McMakon v. Irish North Western Railway Co.
19 W. R. 212)

ALTERATION IX NoTR.—Where 5 blank in a net®
had, after signing and delivery by the maker,
without his consent, been filled 80 a8 to increase
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the amount, and not be detected by inspection,
held, that the maker was answerable for the full
face of the note, as altered, to any bona fide
bolder for value in the usual course of business
~Garrard v. Hadden, 7C. L. J. 112; Piutsburgh
Legal Journal.

ParrnersmIP.—Where one partner contribut-
ed money to the common stock, and the other his
time and skill, and the whole was lost: held,
that the partner contributing the money could
Dot recover any part of his loss from the other.
~ZEverly v. Durborow, 7 C. L. J. 118; Legal
Gazette.

[ —

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.
NOTES OF NEW DECISIONS AND LEADING

CASES. ) :

InsoLvERCY—DPERSONAL AcTIONS—RigHTS OF
AssigNen.—The plaintiff, having held the defen-
dant in the suit to bail, recovered a verdict for
8lander, for enticing away and detaining his
Wife, and for assaulting her. Before recovering
Judgment he made an assignment under the In-
" ‘Bolvent Act, and he then sued the bail on their
Tecognizance, not having yet obtained his final
discharge. The defendants set up the rights of
the assignee. Held, on demurrer, that the plain-
U was entitled to recover, for the causes of
8ction being for purely personal wrongs did not
Pass to the assignee. :

Semble, also, that the proceeds of the suit when
Tecovered could not be claimed by the assignée,
nd that he therefore could not io any way inter-
fere with the suit.— White v. Elliott and Mooney,
300. ¢ Q B 258

82 Vic. cuap. 6. sE0. 126, O —SaLe usDeR
TREASURER'S WABRANT—LIABILITY OF COUNTY. —
Bection 126 of the Assessment Act, Ont., 32 Vic.
¢h. 6, directs that when the Couonty Treasurer is
tatisfied that there is distress upon any lands of
Ron-residents in arrears for taxes, he shall issue
8 Warrant under his hand and seal to the collector
of the municipality to levy. The warrant was
tested « Given under my hand and eeal, being
the Corporate seal ;”’ aud the seal bore the same

Orm, emblem, legend, &c , as the County seal.
he collector sold the plaintiff's goods under it,
but g was not shewn to bave been authotrized
by whe County Council, nor had they reccived the
Proceeds of the sale:

Held, that they were not liable in trespass or
trover. — Snider v, The Corporation of the County
o/ Frontenac, 80 U. C. Q. B. 275,

MUNICIPALITIES DIVIDED BY A RIVER—LIMITS
OF EAQH—CONVICTION FOR PASSING TOLL-GATE.—
The limits of the city of London were defined by
the proclamation setting it apart as all the lands
compriged within the old and new surveys of the
town of London, together with the lands adjoin-
ing thereto lying between the said surveys and
the river Thames, producing the northern bound-
sry line of the new survey until it intersects the
north branch, and the eastern boundary line
until it intersects the east branch, of the river:

Held, that the city limits extended to the
middle of the river; and that a conviction by
county magistrates for passing the toll-gate on
the city side of the river was therefore bad, as
the offence was out of their jurisdiction.

Where two properties or municipalities are
divided by a river or highway, the limit of each
is, prima facie, the centre of the river or road.—
In re McDonough, 80 U. C. Q. B. 288.

RoAD ALLOWANCES—PASSAGE OF BY-LAW BY
MUNICIPALITY—LIABILITY OF TIMBER LICENSEES
YOR TRESpA8sING OX.— Held, affirming the judg-
ment of the Court of Common Pleas, 20 C. P.
869, that municipal corporations are éntitled to
the timber and trees growing upon the original
road allowances, though, in order to dispose
thereof by sale, or to prevent or punish trespas-
818, a by-law or by laws must necessarily bd
passed; and that therefore an action will lie at
their suit under the circumstances set forth in
the head-note to the case in the Court below.

Held, also, that the licenses granted to the
defendants in this case did not authorize them to
cut and earry away the timber and trees from
the road allowances in question.—The Corpora-
ton of the Township of Barrie (Respondents) ¥.
Gillies et al, (Appellants), 21 U. C. C. P. 218..
T S ——

ONTARIO REPORTS.

QUEEN’S BENCH.

Reported by C. Ropinsox, Esq., Q.C. Beporter to the Court.]

ALLAN V. GARRATT ARD WILLIAMSON.
(Continued from page 46.)

Now when did this instrument become an
effective and operative deed under the statute, to
bind non-assenting creditors ! Certainly net
until about three weeks before the trial, and
then only by being signed by the insolvents
themeelves.

In the oase of Sellin v. Price, L. R. 2 Ex. 189,
referred to in the argument. the defendamt ex-
ecated s deed under the 192nd section of the
English Bavkrupt Act of 1861, It purported to
be made between the debtor, of the firat part, &
surety, of the second part, and the several per-
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sous whose names or firms are set forth in the
schedule thereto, thereafter styled oreditors, of
the third part. It recited that the oreditors had
sgreed to accept a composition of Bs, jp the
pound, to be secured by the joint and geversl
Ppronmissory notes of the debtor and bis surety :
that the composition was payable to 0on-execu-
ting and noo-assenting oreditors ; and thag ghe
Promissory notes hnd‘been deposited Wwith the
surety, to be held by him, in trust to deliver the
eame to such last-mentioned creditors Trespeo-
tively, on demand, as the surety by the deed
acknowledged. Inconsideration of the Premisges,
each of the said creditors of the debtor, who
should be bound by the deed, released the debtor
sbsolutely, reserving righte 824inst suretiey It
was declsred that the deed was in‘!ndod to
operate under section 192 of the Bmkrup(c’ Act
of 1861. No scbedule was anoexed The plain-
tiff had brought an action against defend,",t on
the 2nd June, in which judgment wag signed on
The deed was execnted by (pe
. Tregistereq on the
20th, and gazetted on the 220d Juge, Oa the
28th, the goods were seized under a . Ja. isgyed
in the suit. A summons was taken oug 1 get
sside the execution on the 8rd duly. O (pis
the sheriff was direoted to withdraw, op the de-
fendants paying £30 ino court, to abige ype
order of the Court, ’

At the hearing of the Summons a oy, was
suggested whether the abeence of the sohegule
did not vitinte the deed, since without o schedute
thers were no parties of the third par¢. A sche-
dule was afterwards added to the deed. 1
«8iving Jjudgment Kelly, C. B., said: « We are of
opinion that the anuexation of the 3°he‘dulg t0

deed after exeoution and Tegistratioy the
schedule having thus become a PRFL of the' g.ed
itself, altered the deed in a material PArticy|ar.
and made it voigd.” Here the Rnbexation op 4pg
schedule was considered an alteration op 14
deed, 60 far as ¢o maks it void.

In Seott v, Berry, 8 H. & C. 9086, the
Do persons who signed. the deed as purti?. :fh:;:
third part, but they were referred 10 i deggyip-
ing the parties in the deed as follows, « ang tpe
several other persons ‘whose names are hepero
subscribed and seals affixed, of the thirq par: ”
The Court held, as none of the creditors, p“ﬁ;,
of the third part, had signed the ¢, , Done of
them ¢.uld sue on it, and all the creditory thoge
Who assented a8 well as those who did not', were
Placed on an equal footing, and the PATty of (he
*econd part was trustee for and could spe equally
for all. " The requisite Bumber requireq by the
tatute having assented to the deed, jt Was held
good.

We may then conclude from these tw, ages,
that although it is not Decessary that the p‘"ie;
of the third part should sign the deed. Yet if they
Are refetred: to in s sclredule to be anneseq y, it
if such sebredule is not annexed when the dee ;5
sigued, Snuexing itafterwards so niters ¢ deed
that it beeontes void,
In the oase before s the deed when filed was
olearly inoperative ag 5 deed to bind the defen.
~ dants It was Dot such'a one as the statyte oon-
‘templated. Itshould bave been a deed *Tecuted
by the defendants, and by & majority in by
of the oreditors to whom debty Were Owing,
$mounting respeotively to $100, '

This imperfect and inoperative deed was filed
before the 25¢h of November, 1868, in the Insol-
veat Court, apd the defendant’s discharge under
it allowed towards the latter part of December.
In Hilary Term, 32 Vie., February, 1869, the
mAtter was argued on the appeal from the de-
cision of the county judge, and judgment was
given at the sittings after that term, on the 6th
March, 1269. The case was taken down to trial
at the Aswizes held in Belleville in the spring,
April, 1869, and the only thing done to perfeet
the deed was the signing of it by the defendants,
apparently without leave of the court below to
take it off the file for that purpose, or apparently
re-filing after it was so signed, and no attempt
was made to have it re-executed by the other
parties to the deed after it was signed by the de-
fendants.

Under the nuthorities I do not think that this
can be considered a deed which binds the plain-
tif. There surely must be some time at which
the insolvent may be considered ashound by the
instrument he sets up as his discharge. He can-
not be permitted, when a plaintiff goes on with &
suit satisfied that the defendant hag no legal
discharge, to set UP a8 valid the one that has
been declared void, and which has remained on
file during the whole period after it was declared
void down to the time of trial. and which has
been altered without the knowledge. or consent
of the plaintiff or the authority of the court.
This would be encouraging s very loose and un-
satisfactory mode of dieposing of the claims of
creditors  If after this instrument in question
had been declared void the Court of Insglvency
bad allowed it to be taken off the files to be
signed by the defendants, and re-executed by the
other parties to it, and afterwards it had bewn re-
filed, I am not prepared to say that if due dilig-
once had been used it might not be set up as an
angwer to the plaintifi’s claim, and be allowed to
be 80 8ét up an a defence under a plea puis durrein
continuance, if the ré-execution of the deed
occurred after the Plea, or against the further
prosecution of the action jf completed before the
filing of the plea. ‘

There is n case referred to jn the Weekly Notes
of 21st May, 1870, at Page 188, Birks et al. v.
Clarke (since reported, L. K. § Ex. 197)., whers
the composition deeq was not held to prevail
against a Don-assenting creditor, because there
WaS an unreasonable delay in ®xecuting the deed.
Tuere the froposition was made on the 28th of
May, and the deed was not executed until the
7th of August. Here the assignment in insol-
vency was made on the 4th of Jualy ; the composi-
tion deed was dated on the 8th of Auguat, and
was not signed by defendants uutil some time in
March following. .

I think the plaintiff as s non-aseenting credi-
tor is not bound by the terms of this deed, both

executed, either as to the parties executing, or
within the proper time.

I do not think the plaintiff can successfully
contend that the assenting creditors sre not
bound by the terms of the deed, because they
may have executed it by their Copartners, or by
procuration. It seems to me if they accepted
the composition under the deed they ratify the
deed, and cannot afterwards object that it has
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not been properly executed. and if they cannot
object I fail to see how the plaintiff onn.

1 do pot understand that the plaintiff having
Proved his claim before the assignee preveots
bim going on with this action at law. Thornev.
Torrance, in Appeal, 18 U. C. C. P 29, refers to
Wany of the authorities on the subject.

After the plaintiff proved his debt before the
%ssignee and ranked on his estate for it, it would
Seem rather strange if he were allowed to contend
that Thomas was pot a properly authorised per-
%on to whom an assignment could be made under
the utatute, and still more strauge that be should

allowed to do this after having accepted and
Sbtained the ofder of this court to set aside the
discharge allowed in the Insoivent Court, with
Costs to him, the plaintiff, to be paid out of the
insolvents’ estate: Newron v. The Ontario Bank,

N

1a Appeal, 16 Grant 283.

As to the question of payment of money into
Sourt, the precedents from commpositions under
the English Bankruptey Act do not apply. The
Provision in the deeds under that statuie usually
15, that when the composition is paid it shall
Operate a8 a discharge, and until default made
the agreement in the deed may be secup as s

ar to any action agniust the insolvent.
8otion 9 of our Act of 1864, the deed shall bind
A1} the creditors as if they were parties to it, and
the discharge therein agreed to shall have the
%ame effect as an ordinary discharge as therein
Provided.

By sub-zection 8 the consent discharges the
insoivent from all liabilities whatever, except as
Are thereinafter excepted. The indenture set up

Yy the defendants, tf properly executed and

nding, would, in and by its terms, discharge
Aud releuse the defendants frow all debts, elaims
Aud. demands whatsoever, against them, and
Provable against their estato.

I therefore see no difficulty, if the release is
blﬂding, in amending the pleadings so as to mak
1 a complete defence. :

As, however, I have arrived at the gonclusion
that the plaintiff is not bound by the deed of
SOmporition and release, the verdict will be en-
®Ted for him for the amount of the note aad

terest, less the amouut paid into court.

w8 gonclasion, [ thisk I may with propriety

Tepoat the language of Baron Piggott in conciud-

his judgment in Martin v. Gribble, 3 H. & C.
S p. 638: + It is uopleasantto give judgment
®Pou a mere techmioal point of law, without
1egard to the merits of the onse, and it is desira-
ble thag the Legisloture should pass a short Aet
bodying a form of deed of compesition to be
ed on ail peoasions, 50 &8 to puten-end to these

Uch vexed questions.”

. The verdict should be entered for the plaintief
T $127.14, being the note aud intereat to 1st
Pril, 1869, $155.69, loss the amount paid inte

oourt, $28 55.

mw 1LSoN, J.—The plea was not proved which
"ot ges that if there were no separate creditors

{ the insolvents.
the Was not disposed to interfers on appesl with
Nl decialon of the learned JJudge in Iusolvenay,
° bad, when the matter was before him, deoid-
et Williameon had no separate oreditors :
tive 8U.C Q.B.268 Butas the question comes
: otly before this court, exerdising s primary

Under

snd original judgment, for myself I think there
was such separate liability.

As to the subsequent execution of the deed by
the insolvents, I think it was rightly done.

I see no reason why, when a grantor has not
execated a deed by inadvertence, it may not, at
sny time after it has been delivered to the gran-
tee, be perfected by him. It would take effect
from that time. No do I see any reason why o
grautee who has not executed the deed at the
time of its delivery might not execute it at any
fime afterwards.

In both these cases the parties who subse-
quently executed were and are parties named in
snd identified by the deed, which distinguishes
them from the case where the annexation of the
schedule was held to be an alteration of the deed;
for in that osse the parties to the deed were pot
samed or identified at the time the deed was
sXeécuted by the grantees, and they only became
known and agcertained when, at a' subsequent
time, the schedule was added

In this case the debtors were named in and
psrlies to the deed, by being described as parties
101t of the first part in the premises. When
they execated the deed they were only perfeet.
ivg it, not sltering it in any way. -

If the deed had been registered in its imperfeot
form, the subsequent perfecting of it would not
b0 perfected the registration. It would re-
quire to be registered apew. 8o, if this deed
bad required any confirmation by the creditors,
or asdignee, or judge, before it was to have effect,
the deed would not have been operative if not
executed properly at the time of such confirmation
of it, nud the subsequent execution of it would
pot make valid the previous confirmation.
There would have to be & fresh confirmation
sfter the completion of the deed.

But this deed required nothing of the kind. It
was intended to take effect just as it is expressed
in the body of it, and to be executed by those
therein named That which was so intended to
bave been done, and which was not done on ome
day, may be done on another, and therefore I
think the deed was rightly executed, and beoame
s Perfect and valid instrument by the execution
of it by the debtors.

There is, however, something else to be con-
sidered. The Aot of 1864, sec. 9, sub sec. 2,
‘required the deed to be deposited with the as-
‘signee, who was to give notice thereof by adver-
tisement, and the creditors were sllowed six
joridicial days after the last pablication of the
notice to object to it. If they did mot object
the deed might be acted on. If any creditor
did object to it, the sssignes was not to acton
the deed until it was confirmed by the judge.

Now this deed would require, gince its execa-

‘tion by the debtors, to be dealt. with in this

msanner to make it effectusl, and as that has not
been done the debtors csn make no use of what
was done ypon or in respeot of the déed in its
imperfact form, as applicable to the deed in its
completed stace. :

I agree therefore .in the somelusion -to:which
the learned Chief Justice has some. .

Monarson, J., coneurred with theUhtef Justioe.

- “Rule absolute.
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In B HarBOTTLE AND WiLSON,
Coroner’s inquest—Medical witness—Fees of,

Where a coroner, under C, 8. U. C. ch. 126, summoned s
second medical practitioner as a witness at an inquest,
and to perform'a post mortem examination, but i was
not shewn that such practitioner had been named in
writing and his attendance required by a majority of the
Jjurymen, as provided for by sec. 9, a mandamug to the
coroner, to make his order on the couunty treagyrer for
the fues of such witness, under sec. 10, was refygeq.

Semble, that on an application for such mq us, the
county treasurer as well as the coroner must be called

upon.

ro [30T.C.Q B 314

In Michaelmas Term last, Robinson, Q ¢, ob-
tained a rule nisi calling on Qeorge Wilso’n, 8
coroner of the county of Brant, to shew gause
why a peremptory writ of mandamus thould pot
issue, commanding him to make his ordey on the
treasurer of the said county in favour of Robert
Harbot le, for the payment of $10, fees gyq to
the said Harbottle, being a qualifieq mediosl
practitioner. for attendance as g Witness ypon
an inquest held by said coroner, &c., ang fop the
performance of a post mortem examination, g,
on or about the 29th of May last, in obedience
to the order of the said coroner, isgueq gnd
served upon the said Harbottle,
ance and the performance of sy,
and why the said coroner should no
costs of the application,

The application was based on the g it of
the applicant, who swore that the coxfg::l;;g,
on or about the 29th day of May, 1869, oause
him to be served with the order annexed'to bis
affilavit, signed by the coroner: that on or ghout
the said 29th May, at the reques

t of the ¢, r
he attended and made a post mortem exami;::,i%,;
of the deceased, and reported and gave evidepce

before the coroner and jury on the 8lst May:
that he requested the coroner several timey g;ce
the inquest to give him an order for $10, being
his,fees, on the treasurer of the count.y’ : that
the coroner refused to give him such ordey. thst
::d was a duly ‘guuliﬁed practitioner, &0', and
Dot received any order for his ,

part thereof. 7 foes, or any

The order attached to the affidavit

date, and was as follows : Bore no

“‘Coroner’s inquest at Mount
body of Ida De

By virtue of this order, as coronep for the
county of Brant, you are required tq appear
before me and the Jjury, at Mount Veruosp on
the 29th day of May, 1869, at five o'clock, p .,
to give evidence touching the cause of de'ath of
Ida Derry, and make a post moriem eXamipgatjon
of the body, and report thereon at (he said in-

quest,
(Signed) Gzorgy WiLaoy,
Coroner.

Vernon, ypop the
TTY.

To Dr. Aikman.
To Dr. Harbottle.”

The applicant also filed the affidavit
Joseph Gilmdur, who sworo that he wpy lrrfes?:::
on or about the 29;h J une, 1869, and hearq Har-
bottle request the coroner to give him ap opger
on th.e treasurer for hig fee : that the Goroner
promised to give the order if he, Harbogyle,
would eall in an hour ang a-half: thy they
sccordingly called, and that the Soroner dig pot
give the order. He also swore that the gorgper
admitted that he did not examine on oay pp.

Aikmaa, referred to in the order to attend, g to

whether he was » registered practitioner, and
that Harbottle represented that Dr. Aikman was
not then registered. Also two other aflidavits
of persons, who swore that on or about the 2nd
July, 1869, they heard Harbottle request the

coroner to give him the order, and that he refused
to do so.

During this term, 4. g, Hardy, for the coroner,
shewed cause, and filed a number of affidavits.
The coroner swore that, finding that the deceased
had not been attended during her iilness and at

be made by a Dr. Aikman, a physician and sur-
geon, to the best of his knowledge and informa-
tion a legally qualified medical Practitioner,
practising his profession in the township, &o.,
and caused a summons under the statute to be
issued to him: that Dr Aikman duly made the
Post mortem examination, and that the same wag
ot made by the applicant: that while the same
was being made, or immediately before, Harbottle
through the constable in charge, requested per-
mission to be present, as he understood. merely
83 # spectator: that he consented; and that
Harbottle rendered no professional services at
the inquest, to his knowledge or by his order or
direction: that after the Ppost mortem examination
Harbottle applied to said constable to be sum-
moued as a witness on the adjouraed inquest,
and that he added his name to the summons
already issued to Dr. Aikman, angd told the con-
stable that he might be present to testify : that
Harbottle also applied to him, the corouer, per-
soaally, stating that he wished to give evidence
at the adjourned inquest: that be did not under-
stand or suppose that he would require or expect
compeusation for so doing. or for being present
at the post mortem examination, and that his
applications weré not made with that view, but
for the purpose of observation, and of bringieg
bim before the publio, he being a young prac-
titioner ; and he swore that be would not have
consented to his being Present at the inquest on
any other supposition : that after the examina-
tion of Dr. Aikman, he asked the Jjury whether
they, or a majority of them, desired further
medical testimony: that 'the Jjury unanimously
refused to direot or request that another medioal
practitioner should be summoned : that as Har-
bottle was anxious to be called, he told him he
wight give his evidence, which he did. but that
it was done not at the request of the jury, and
solely in compliance with his, Harbottle's, former
request to be permitted to doso. He swore that
be gave Dr. Aikman the order for his fee of $10
immediately. after the inquest, and before any -
proceedings herein, which Harhottle well knew,
and that he was advised aud believed that he had
no lawful authority to give more than one order
without the request of the Jury. He denied, as
stated by Joseph Gilmour in his affilavit, that
he promised to give an’ order to Harbottle, but
stated that he said he was willing to do so if he
could shew he was lawfally entitled to it.

The constable in charge corroborated the affi-
davit of the coroner as to the circumstances
under which the applicant attended the inquest,
and atated that he had not been summoned 8t
the time of the post mortem examination : that
after that he requested the constable to subpoen®
him to give evidence before the jury: that he
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told the coroner of his request,.and so the appli-
cant’s name was added to the order that had
been served on Dr. Aikmau, and that the jury
refused to hear further evidence after hearing
Dr. Aikman.

Dr. Aikman also swore that Harbottle rendered
0o professional and scarcely any other assistance
at the post mortem examination, and what he did
do was at his request, and counld have heen done
by any one: that Harbottle expressed himself
to the effect that he wanted to be present at the
examination with a view to his ewn informatiou;
and that he, Aikman, obtained his order for $10
on the day after the inquest

Other uffidavits were filed, and in reply the
applicant filed & number of affidavits in support
of his applieation, made by jurors and others.

t is not necessary that they should be sct out
for the purposes of the judgment. as the material
facts upon which the decision of the Court turns
appenr in the affidavits already referred to.

Robinson, Q C.. supported the rule, citing Con.
8tat. U. C.,ch 125; In re Askin and Charteris,
18 U. C. Q B 498; In re Fergus and Cooley, 18
U.C. Q B. 841

Morrison, J , delivered the judgment of the
Court.
. Under sec. 8 of ch. 125. Consol. Stat. U. C,,
if the coroner finds that the deceased was not
8ttended at his or her last illness or death by
any 18gally qualified medical practitioner, the
Coroner may issue his order, according to a form
ifl the Aot, for the attendance of any such prac-
“titioner in actual practice near the place where
the death happened, and may direct 8 post mortem
Sxamination by the medical witness so summoned.
And by the 9th section, whenever it appears to
the majority of the jury at the inquest that the
Sause of death has not been satisfactorily ex-
Plained by the evidence of the medical practi-
tioner, &o, such majority may name to the
Soronmer in writing any other practitioner or
Tactitioners, and require the coroner to issue
18 order, in the faym set out. for the attendance
of such last-mentioned pratitioner or practi-
tloners, and for a post mortem examination, &c.;
804 the coroner is subject to a penalty if he
Tefuges, And by the 10th section, when any
Buch practitioner has attended in obedience to
any such order as aforesaid, he sball receive for
tuch attendance, if without n post mortem exami-
Bation, $5, if with, §10, &e.; and the goroner
8hall make his order on the treasurer of the
Sounty in which the inquest was holden in favour
O such practitioner, for the payment of snch
®es, and such treasurer shall pay the sum men-
tioued in such order to such medical witness, &o.
u"l'r.e existence of a legal right or obligation is
N ® foundation of a writ of mandemus. and the
lm’hc»mt here must make out that there is &
8gx1 obligtion on the coroner to make the order
n:.demanns. Now the alleged obligation or right
thlses under the statute, and in order to make
.8 rule absolute, we must be satisfled, firat, that
_m: Coroner had authority and was bound, to
ord € the order required by the applicant, an
el f‘“’ the payment of which we could hereafter
tOl:ce if resisted by the county treasurer ; and
ot hls lnttgr respeot, what was suggested-by my
ave er Wilson during the argument seems to
r great force, namely, that the county treasu-
°F should have had notice of this rule; for

even if we granted this application it might
turn out eventually to be fruitless, for we take
it that the county treasurer might nevertheless
resist panyment of it successfully if he could
shew that it ought not to have been made.
Assume, for argument, the case of collusion
between a medical witness and the corouer, or
the coroner taking upon himself to summon half
a dozen practitioners, and making such order to
each of them. The public, in such a case, would
be grossly defrauded if the county treasurer
could not resist the pnyment of such orders made
under gsuch circamstances; 8o that upon the
ground of want of notice to the county treasurer
alone, I am inclined to hold that the application
ought not to be granted. However, irrespective
of that objection, the writ cannot be granted.

It is quite apparent that the intention of the
Legislature, with & view of protecting the public
agalost unnecessary charges at inquests, was to
restrict the coroner to the summoning of ouly
one medical witness for the purpose of giviog
testimony as to the cause of death, and if neces-
88TY, to make & post mortem examination, for
which services, certain fees were limited, and
that no other medical witness should be sum-
moned g0 ag to entitle him to those fees unless
8 Majority of the jury, under the circumstances
wentioned in the Oth section, named in twriling
oD@ or more other practitioners, aud required the
coroner to summon them to give testimony, &o.
In that cage it was the duty of the coroner to sum-
mon the so-named practitioner or practitioners,
the statute providing that the practitioner sum-
moted by the coroner, and the other or others
psmed by, aud summoned at the request of the
j'"‘ti, should be entitled to the fees fixed by the
Act.

Now it is quite clear, first, that the coroner
did originally summon one medical gent eman,
Dr. Aikman, under the 8th section, and that
that gentleman, in pursandnce of the coroner’s
order, attended and made 8 post mortem exami-
pation, and afterwards gave testimony before
the jury, and it also appears that he was sum-
moned previous to any attendance of Dr. Har-
bottle, and for the payment of the fees for such
eXAinatien by Dr. Aikman, the coroner made
hi8 order, the day following the inquest, oa the
00Uty treasurer. Such being the oase, the
coroner had no authority to sumimon the appli-
e8nt, or any other person, sud to make an order
under the statute to entitle him to fees, unless
tbe applicant can shew that a majority of the
joTY named him to the coroner in writing and
required his testimony, under the provisions of
section 9; —the naming in writing by the jury
being intended no doubt as a check on the ooro-
ner, as well as an authority snd voucher to
justify the making the additional order or orders
on the county treasurer.

It is not shewn or pretended that to the majo-
rity of the jury in question the cause of death
was not satisfactorily explaiped, or that the jury
psmed the applicant in writing, or requested his
evidence. We therefore fail to see any ground
opon which we can command the coroner to
make the order in question. .

On the argument, Mr. Robinson pn.rﬂy,l’",’”d
the case on the ground that as his client received
an order to attend, and being bound to observe
it, he was entitled to the fees altowed. If he
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has any remedy, it is not by an application of
this natare. Assume it to be admitted that the
coroner, after he bad summoned Dr. Aikmap un-
der the atatute, and obtained his services, ordered
the attendance of the applicant, that fact alone
is unimportant, and makes no difference go far
a8 this application is concerned, becanse the
. coroner did that which be was not authorized to
do, and his doing so is no reason why we should
eaddle the pablic with & charge mot Wwithin the
statute. We would never command the doing of
an act where the conditions precedent required
by the statute to that act being done are wanting.
It is unnecssary to refer to the numeroyg gffi-
davits filed. except to notice that the copoper
swears positively that he never iatended to pave
the applicant in attendance at the inquest 45 8
medical witness, or to make s Post mortem gyq mi-
nation, bat the presence of the applicant was
eolely at his own request, and that the ingertion
of his name in the summons to Dr. Aikmay was
also done at hig suggestion, and after the post
morlem examination.
. We think the rale should be dischargeq ywith
gosts. It is mueh to be regretted that for so
trifling & matter so much expense shoqlq have
been incurred, but from the affidavits filed | goar
it is the result of professional and Persong) feel-
ing, which is too frequently seen in mpgtors
where medical men are engaged.

Rule discharged wigy cosls,

CHANCERY.

(Reported by ALEX. Grawr Esq., Barr
Reporter to the Court.)

ister-at. oo,

ArLAR v. CrLARKSON,
Insolvent Act-—Mortgagee—Pressure,

In 1869 C. lent money to N. on an express Agreemey, t
itgustobemmd h{lno Gllcel'anmtt:‘;;
and on the 3rd July 1o lowing the mortg, per
accordingly ;

A8e Waq oiven
and on the 2nd August &
came insoivent,. he nortgagor be-

dleld, that the mortgage was. valid,

Appeal from the report of
countant,

Fenton, for the appeal.

Mulock, ciutra.

Ou the 3rd Oct. V. C. Strong gave
as fullows:—] am of opinien that the peport
ought not to be disturbed. Thero is p, d:ubt
if the witnesses Timothy Botsford, ‘Bogert and
-Nelson Botsford are to be believed~aud,l must
accept the finding of the sccountant ag ¢ their
credibility as conclusive—that the Money which
the impeached mortgage was given to Sacure was
8ctually lent snd advanced in April 1869 by
Charles Botsford to the insolveat, npoy the ex-
press agreement that it was to be secured by this
mortgage, which was subsequently &iven an tho
8rd of July following. Further, this loan was
made under such gircumstances that it conatigyted
-8 valid and subsisting legal debt due from Nejgon

(17 Chan. Rep gy
N, Turaer, the ao-

Jjudgment

uaimpeachable upon any oo d
of equity, for whstovfr may hove“’o'een ,’gf::::i_
mate disposition of the mouey by Nelson Boygrord,
it was advanced upon s 00ntract for the loap, of
oney on the credit of Nelgon Botsford, ang in re-
Yiance upon obtaining seonrity of the Mortgage

T could come to no other conclusion Upon the
facts without contravening the judgment of ¢he

accountant as to the veracity of witnesses whom
he saw examined. Then there being this debt
for money lent, contracted in April, and on the
8rd of July the mortgage was given at the re-
quest of Timothy Boutsford, acting as ageut for
his brother Charles, and in fulfilment of the
promise made at the time of the loan; and on
the 2nd August, 1869, the insolvency followed.
Upon this state of faots it is contended that this
mortgage is void or to be avoided under some of
the provisions coatained in the subdivisions of
gec. 8 of the Insolvency Aot of 1854, I am clear
that none of these enactments invalidate this
mortgage. Under sub-sec 4 of sec. 8 guoch s

transaction as this 'takiog place 30 days next

before the attachment, is to be presumed to be
made in contemplation of insolveney; haut this

presumptioa is one which mnay be rebutted. and

the cases of T'he Royul Canadian Bank v. K, err,
17 Qr. 47, decided in this Court, and Newton v.
The Ontario Bank, 16 Gr. 283, ia the Court of
Appeal, and Bills v. Smith. 11 Jur. N. 8. 157,
shew that an act whieh is the result of pressure
on the part of a ereditor is not to be considered
as having been done in contemplation of insol-
vency. The evidence here shews clearly that
there was sufficient pressure to take this case
out of the 1st, 8rd, and 4th sub-sections of the
statate. Further, if the law .is correctly laid
down in Griffith & Holmes on Bankraptey, at
page 1097, it would appear that the aggrement
to give this security upon the faith of which the
money was lent relieves it from any taint of
illegality, for it is there said: * If there is any
contract to give security to a given creditor, or
anything in the nature of a duty pre-existing,
thea the mere fact of impending bankraptey will
Bot render it fraudulent ;” and the law is also
80 stated at page 81 of the same treatise. I
have no hesitation, therefore, in determining
that the giving of this mortgage was not with
intent to defraud creditors, or in contemplation
of insolvency within the meuning of the Act of
Parliament.

As to sub-sec. 2 of sec. 8,1 am of opinion that
it does not apply to such & case as the present,
inasrouch s it cannot be said that this mortgage
injures or obstruets creditors; but even if the
clause were applicable, the~Gourt in applying
the very stringent provisions it contains would
‘be at liberty to impose such terms as might seqm
just; and these. I think, would be simply that
Charles Botsford ought to be redeemed.

I think the appeal must be dismissed with
costs.

COMMON LAW CHAMBERS.

(Reported by Hexpy O'BrigN, Esg., Barrister-at-Law.)

THE TowssHIP or Warsiwgaax v. Tz Loxe
Porxt Company.

Assessment— A ppeal—Statute labour,

An island forming part of a municipality, but situated
In 1o road division, and deriving no benefit from the
roads of the municipslity, having been assessed fof
statute labour, the owners appealed to the County
Judge on the grounds of over aasessment, and that the
property was not liable to statute labour,

Onan application to restrain Pproceedings before the Ju r
Held, tgat though a County Judge has authority to
crease or reduce an asgessment, or to rectify errors in r
omissions from the roll, the question of liability f:’,‘
statute labour is beyond his jurisdiction. A writ

rohibition was accordingly ted,
r [Chamb‘;gs, Igov. 24th, 1870—Galt, J.]

~

iy
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A summons was obtained om behalf of the
Trwoship of Walsingham oalling upon the Loog
Point Company, and the judge of the County
Court of the County of Norfolk, to shew cause
Wwhy a writ of prohibitidn should not issue, pro-

ibiting and restraining the said judge and the
said company from proceeding before the said
Judge in the matter of an appeal by the said
Company from the Court of Revision for the
Township of Walsingthm, eo far as the eaid
appeal relates to statute labour, and the liability
of said company to perform statute labour in
Toad division No. 4 in eaid township: on the
ground that the said judge had pot and has not
any jurisdiction to entertain such appeal, 8o far
88 the same relates to statute labour.

.. By a resolution passed by the Maunicipal Coun-
%l of Walsingham, on the 21st February, 1870. it
Was resolved that road division No. 4 should be
beld to include the whole of Long Point, and that
all persons, either resident or non-resident on snid

ong Point, linble to perform statute labor, should
Performy the same in eaid road division Neo. 4
Uuless gommated for in money, in which vase the
Proceeds thereof should be expended in the said
division No. 4, until otherwise ordered by the

ouncil. The Long Point herein mentioned was
the property of the Loug Point Company. and it
4ppeared from the papers filed on this application
hat this was the first time that the property in
Question was included in any road division or
4a3sessed for statute labour. In making up the
ssesament roll for this year, the assessors served
% notice of mssessment, stating the number of
" horeg 1o be 14,800, the value to be $8,500, and
the pumber of days of statate labour 30, in ac-
%ordance with the rate established by sec. 83 of 82
Vie., ch. 86.

From this assessment the company appealed to

& Court of Revision, who dismissed the appeal,
"'“d. thereupon the company sppealed against the

cision of the Court of Revision to the judge of

¢ County Court on the following grounds:—

e 1. That the property of the said Long Point
OMpany is mot liable for the performance of
ute labour on the grounds that it is in no
.9 divigion in the said towaship, snd that no
9ads are within & reasonable distance thereof,
‘P'"l which statute labour cam be performed,
l"d that the assessment of the same for statute
r is contrary to law.
e 2. That the property of the said Long Point
p:‘.Plny is over-nssessed, and st a higher pro-
tortionate rate than other property- in the said
Waship of Walsingbam:
Dra' That the assessment of the said company’s
h:}’:‘ﬂy is exceusive, and improper, and un-

R:; That the proceedings of the said Court of

“Vision were nalawful and imperfect.

o th!‘ appeal was heard by the learned Judge
ve @ 20th of June, and ou the 9th of July he

ng g s of the company to $7.000, and direot-
laag, hat the statute labour assessed agaiust the
‘“' of the company should be struck out,

the assessment roll of the said township

:,:l:“",‘:?_mcordlugly. This judgment was as
The mat

. Matter of a; may be substantiall

Uvided jngo two h»%‘:d Y !

jud i g :
the ll'llxd gment redacing the assessed value of

_of Revision on the second peint also,

1st. Our agsessment on the value of the pro-
perty.

20d. The liability of the property of the
company as situated to be assessed for statute
labour.

As to the first point, it appears from the evi-
dence that the property of the company was
assessed for $5,200 in 1868, that being the
first year of their ownership. In the following
yesr it was raised to $7,000, when &
geoneral increase was made in the assessed
value of all the property in the township. This
yesr. (1870), it is again sought to be raised to
$8,500, although the evidence shows that no
general increase has been made in the assessed
value of the property in the municipality, but if
anything, rather a decrease. It seems that the
ground is kept as a shooting and trapping pre-
serve, where game and fur are protected, nnd
that it is uuremunerative to the proprietors in a
pecuniary point of view, costing them more
yearly than the revenue derived from it.

From the evidence of value and other matters
proved, I am satisfied that $7,000 is the full
avsevsuble value of the said property. and I
therefore reverse the decision of the Court of
Revision upen that point, aud decide, and direct,
that the said property shall be nesessed for the
sum of $7,000, and no more, and that the
assessment roll of the towuship be swmendel
accordingly,

A8 to the second point, I find that the property
of the Company consisis of an island composed
of 1aud and marshes, the nearest part of which
is three or four miles, and the farthest part
twenty-five miles from the road division in which
the council has placed it. I fiad that no roads
built OYer the main Jand would be of any sevvice,
value or benefit to the property of the company.
It does not, therefors, scem reasonable or just
that the property should be laid uader & burthen,
which will, under no circumstances, produce s
penefit to them; and upon examining the As-

- gessment Act, and the Maunicipal Institutions

Act, While I find that power is given to muoici-
pal_Souncils to divide the municipality into road
divisions, I also find that every resident shall
have the right to perform his whole *¢statute
1abour, in the statate labour divisioa in which
his residence is situated, unless otherwise ordered
by the munioipal council,” (see sec. 89), and also,
«in 8ll onges, when the statate labour of a non-
resident ig paid in. money, the municipal council
ghall order the ssme to be expended in the
atatul® lahour division, where the property 18
situsted, or where the said atatute labour tax is
tevied.” (see soo, 88). It seems tome, thecefore,
that the council, though they have the power to
regiiste aad make the rowd divisions. must ex-
ercis® such power in @ reasonsble wanuer, aad
that it would be unjust sod sbsurd to contend
that they have the power to order &.man to come
twesty-five miles to perform his statate labour,
or that they can so make road divisions, that

property can be. taxed for roads which connot

by 8D¥ possibility be of any service, value of
benefit to the property- Such contention is cer-
taioly unreasonable, and it appears to me totslly
ot Yariange with the spirit and intention of the
Assessment Act.

1 therefore reverse the decision of ::3 g:’r‘:‘;
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that the statute labour assessed against the lands
of the said company, be struck out, and the
assessment roll of the said township, amended
accordingly. And I direct the respondents to
pay the costs of this appeal.

Garr. J.—There is mo question as to the
Juriediction of the learned Judge to reduee the
amount of the assessed value of the lands, put
the point raised on the present application is
whether he had any jurisdiction to eontertain the
question as to the liability of the compayy to
gtatute labour. It is to be observed that the
dispute was not as the number of dngs watyte
Iabour assebsed fur. That is regulated by the
83rd section, and is A mere matter of com-
putation ou the assessed value of the Property :
but the point in dispute was the liability
to perform statute labour at all, and ¢his
in my opinion is not the subject of appeal,
either to the Court of Revision or from their
decision. Section 60 of the Assessment. p¢y of
1869 regulates the proceedings fox the trial of
complaints ; sab-section 1 is ax follows .. An
person complaining of an error or Omission jn
regard to himself, or baving been Wwrongfally
inserted on opomitted from the roll, or ag hav-
ing Dbeen undercharged or overcharged by the
assessors in the roll, may personally, op by his
agent, within fourteen days after the time fized
for the return of the roll, give notice ip Writing
to the clerk of the muoicipality, that he gon-
siders himeelf aggrieved for 8ny or all of ype
causes aforesaid.” Sub-section 2 is: “It a
runicipal elector thinks that A0y persop has
been sssessed too low or too high, or hag been
wrongfully inserted on or omitted from the roll,
the clerk shall, on bLis request in Writing, give
Botice to such persons and to the A88€380T, of yhe
time when the matter will be tried by the court,

- and the matter shall be decided in the same
maoner as complaints by a person 838egped "’
These are the only sub-sections to whigj it is
necessary to refer in considering this Question,
aud from these it appears to me that the subject
matters of complaint are confined to OYercharge
and undercharge as respects value, and the eutry
or omission of a person on the roll.  Ppege
then are the only matters from a decision ypon
which an appeal lies to the County Judge.
There can be no appeal as regards the Question
of statute labor as a separate and distingy com-
Pluint for the reason atready given, Tnmely,
that the amount of statute labour is regulated
by the assessed value of the property by seqtion
88. 1 am, therefore, of opinion that the learned
Judge had no jurisdiction to decide the quesion

48 to whether the company were Properly enteped
on the assessment roll as liable for statyte
labour. By gection 832 of the Municipa) 2q¢
of 1866, authority is given to township eoupgils
to pass by-laws ** For regulating the manner g5d
the division ju which statute labour OF Commyta-
tion money shall be performed and expendeq "
snd if vuch by-law is unjust or improper, steps
should be taken to have it quashed. The
munvicipal council of the township of Walsingham

+did by the resolution of the 21st of Fehrm,..,,
1870. regulate the manner and the division in
which statute labour ag regards the lang ig
question should be performed, and while that
resolution remains in foree, I do not see that
either the Court of Revision or the Judge of the

Couuty Court has any power to amend the roll
by striking out the statute labour.

Let the writ issue as regards the statute
labour.

Prohibition granted.
__'“._

UNITED STATES REPORTS.
-_—
Before U. 8. Commissioner @EORGE Goruay, Esq.
Reported for the Law Journal by F. W, MacpoNnaLp, Eaq.,
Barrister-at-Law.

IN THE MATTER OF THE APPLICATION oF TuR
CANADIAN GOVERNMENT POR THE Exrravition
oF THos. PRiMRoSE, o FUGITIVE FROM JUSFIOK.

Enrgzdition-—}lobbery—llolding accused without process —
Proceedings before U, 8. Commissioner —Questions of fuct

Jor jury—Reasonabie and probable cause—Trial by foreign
courts.

On the 1st day of April, 1870, at Westminster, Ontario,
one John Smith was assaulted and robbed by Thomas
Primrose and others. Primrose fled, and was, on the
Uth-day of Au » 1870, arrested in Buffalo, and imme-
diately thereafter brought before Judge Burrows, on a
writ of habeas corpus, and his discharge asked for, on

day of December, 1870, on evidence being adduced that
an application was being made by the Canadian Govern-
ment for his extradition; and on that day, a mandate
for his examination having arrived from the President,
the writ was discharged, and prisoner taken into the

Marshal, on a warrant
issued by United States Commissioner Gorham,

Certified copies of depositions taken in Canada were filed
with the Commissioner, and evidence adduced pro and

con.
Held by Commissioner : 1. That his duty was merely that

of a committing magistrate, and that he had only to

enquire whether thore was probable cause to believe that

the crime of robbery had been committed, and - that
accused committed the crime,

2. That questions of fact were the exclusive province of a

ury,
8. That the fact that Primrose, if held for extradition, is
to be taken away to be tried in the courts of a foreign

country, ought not to influence his decigion one way or
the other,

4. That he had entire confidence that accused would re-
ceive a fair ttial in Canada: to suppose otherwise would
be unjust and discourteous.

5. That the Extradition Treaty should he construed libe-
rally and fairly to the prisoner; and while every reason-
able opportunity should be given to the foreign power
seeking the benetit of the treaty, the prisoner sho d not
be remanded for tral unless there be i

2 prima facie case
ainst him, which is not overborne g);ithe evidence
duced on his part.

[Buffalo, U.S.; Dec. 20, 28, 1870.)

The prisoner, Thomas Primrose, was charged
with baving, on the evening of the lst day of
April, 1870, at Westminster, county of Middlesex,
Outario, in company with others, assaulted and
robbed one Johan Smith, and of being accessory
to the murder of one John Dung, fle was
arrested in Buffalo in August last; and was
subsequently brought before Judge Burrows, of
that city, on a writ of Aabeas corpus, and his dis-
charge asked for, on the groand of illegal deten-
tion, no process having been issaed for his arrest.
But in view of an applieatirn baving been made
for his extradition by the Canadian Goverament,
and evidence as to that faot being given. he was
from time to time remanded to Juil, to await the
mandate from the President for his examination
before a United States commissioner ; whigh
mandate suhsequently arriving, addressed t»
United States Commissioner George Gorhamw,
informations were thereupon laid before the
commissioner, oharging the said Thos. Primrose
with the said offences of robbery and marder:
sud the commissioner issued his warrant, ad-
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flressed to the United States Marshal, command-
ing him to take the said Primrose into his cus-
tody upon the said charges, and bring him before
the said commissioner for examination thereon.
The above facts having been made appear in a
Teturn to the said writ of habeas corpus, the
tame was thereupon discharged, and the exami-
Bation of the said Thomas Primrose, upon the
tharge of the robbery of one Johu Smith, was

" then proceeded with before the said commis-
sioner, counsel for claimants declining to offer
tvidence upon the charge of murder.

The following copies of the original informa-
tion, taken before Lawrence Lawrason. Esq,
Police magistrate, at London, and warrant issued
thereon, duly certificd to be true copies by the
8aid police magistrate. were filed with the com-
Wissioner on behalf of the claimants:

CANADA, 1, Lawrence Lawrason,
Province of Ontario, | of the City of London, in
Couuty of Middlesex. } the County of Middlesex,

To wit. in the Province of Onta-
Tio, and Dominion of Canada, one of Her Majexty’s
Justices of the Peace in and for the said County,
do hereby certify that the paper writing annexed
hereto, and marked A, is a true copy of the
original information or deposition, taken before
We, by John Smith, on complaint against Thomas
rimrose and others for the crime of robbery:
and [ further certify that upon the laying of such
Information or deposition, 1 did issue a warrant
or the arrest of the said Thomas Primrose and
Others therein mentioned : and I certify that the
PAper writing hereto annexed, marked B, is a
rue copy of the warrant so issued by me as
Aforesaid, and that the same was duly delivered
1o the hands of Thaddeus VanValkenburgh, a
Constable for the said County, to be by him exe-
tuteqd according to law: and I farther certify
that the said original informatiun or deposition
RLSTH my possession, and that the said constable
s the said original warrant. And I also cer-
lify that the annexed copies of deposition and
Warrant are hereby properly and legally authen-
Icated, so as to enable them to be received in
®vidence, in the tribunals of Canada, of the
e;"l‘)’illality of the person charged therein of
ery.
. Given under my hand, at the City of London,
g‘ the Province of Ontario, and Dominion of
Atada, this 26th day of September. A D. 1870,
(Signed) L. Lawnason,
J P &P M
20d fyrther certified by the principal diplomatie
- 3% consular officer of the United States resident
n cﬂnada, as follows:

CanaDa, I, William H. Calvert, of
the City of Montreal, Domi.

.m“?t)f Montreal. Y pnion of Canada, Vice-Con-
g deneral of the Uaited States of Americs,
being the principal diploniatic or consular
beg,T Of the United States of Amerioa at pre-
L:“ residing in Canada, do hereby certify that
Wreuce Lawrason, of the City of Londou, in’

® County of Middlesex, Province of Oatario,
firgy omiuion of Canada, Esquire, was, on thé
1879 day of April, in the year of our Lord
e aad from that time up to the present has

: “‘:“‘3011 to be, and still is, & Justice of the
i ® in and for the County of Middlesex, in the
the P""Ovmce of Ontario, and, as such Justice of
€ace, was and is duly authorized to bear all

P"?Vince of Quebeo,

complaints of felony and misdemeanor, and take
informations, and grant warrants thereon: and
I do hereby further certify that he is by the laws
of Canada authorized to sign and issue such
warrants as such Justice of the Peace. And I do
further certify that the annexed copies of infor-
mation or depositions, warrant and certificate,
are properly and legally authenticated, so as to
entitle them to be received in evidence, in the
tribunals of Capada, of the criminality of the
person charged therein of robbery. And I do
farther certify that the signature, L Lawrason,
to the annexed certificate, is in the proper band-
writiog of him the said Lewrence Lawrason.
Given under my hand and seal of office, at the
City of Montreal, in the Province of Quebec, and
Dominion of Canada, this fifth day of Oct. 1870.

(Signed) Wm. H Cavvsrr,
Vice-Consul-General.

Evidence was addaced on the part of both
claimants and prisoner. On the part of the
former it was proven that on the evening of the
18t day of April, 1870, one Jobn Swith was
ot 8 taverg, kept by one Lively, at Westmingter,
in the county of Middlesex, Ontario, in company
with & pensioner named Dunn, who had that day
drsWn his pension-money. The_ prisoner and
several other persons, charged as his accomplices
in_ th_e subsequent robbery, were aiso there,
dricking with Smith and Duon, aceording to
Swith’s evidence, who says that about half-past
8e¥eD 0'clock that evening he started to go out of
the tavern, and was followed by the prisoner, who
insisted upon seeing him (Smith) home; that
after he had proceeded about three rods from the
door of the tavern, he was caught from behind
snd Pinjoned ; that prisoner raised his (Smith’s)
arm. 8nd forced it back so as to cover his mouth,
bending his head back; he says he was also
struck on the head with something; his pockets
were then gearched, and some money and articies
extracted therefrom. Upon regaining an upright

osition, he recognised prisoner, who still had
hold of his arm. After being robbed he was
allowed to go at liberty, and at once made his
way %0 the London police station, and there stated
to the chief that he had been robbed at West-
windter, and was afraid Duon would share the
same fate. The chief declined interfering in the
matter, as Westminster (which is divided from
Lovdon by Clarke’s Bridge) was not within his

jurisdiction. A man named Haghes testified that

he Pa%sed Lively’s tavern at six o’clock on the
evening in question, and saw prisoner and Smith
there, as also those charged as prisoner’s accom-
plices. The chief of the London police corrobo-
rated Smith's evidence as to the complaint made
by him, and farther stated that 8mith, although
he 8ppeared to bave been drinking, told a straight
story. This, together with evidence that prisoner
bad 00t been seen in London or thereabouts since
the robbery, olosed the oase of claimants.

The defence set up was, that Primrose was
pot o0 the Westminster side of Clarke’s Bridge
from five o’clock until half-past nine o’clock on
the evening of the first day of April, and therefor®
oould not have committed the offence charged.
A man named Gugan stated that be was with
prisoner on the London side of the bridge all that
time; Albert, a brother of prisonér, ssid he saw
Gagsn and prisoner on the London side of the
bridge that evening; and Edward Primrose



(4—Vol. VIL]

LOCAL COURTS' & MUNICIPAL GAZETTE.

[April, 1871,

" another brother, stated that he was & brakesman
on the Great Western Railway, and t!mt on the
day in question his train (a construction train)
arrived at London from Windsor about four
o'clock, p.m., and on going on to the platform of
the station he met his brother (the accused) and
Gagan, and remaioed with them uotil half-past
eight o’clock, p m, with the exception of gn
interval from a quarter past five o'c]'ock to six,
p-m., when he was at tea. Other evidence was
adduced to show that Smith was not at Lively’s
whea the alleged robbery took place. Op this
evidence rested the oase for the defence.

In rebuttal, counsel for claimants produced
the conductor of the train on which Eqward
Primrose was brakesmaun, and he testifieq that
ou the day in question he started from Windsor
with his train at 10 50 & m., and did not arriye
at London until 8 25 p.m.; and that Edward
Primrose was with him on said traia all that
time, a8 one of his brakesmen. He also pro-
duaced bis time-book (kept by all conductors) jn
which entries were made each day of the depar-
ture and arrival of his train at each Station,
which bore out his testimony, and in. which
Edward Primrose’s name was entered as brakes-
man on the day ia question.

This closed the evidence on hoth sides, the
taking of which had extended over Beveral
mounths, and on the 20th December lagt the cage
was argued before the said commissioner,

J. Cook, of Buffalo, counsel for
moved for his discharge : —

As to the fact of the robbery
committed, the claimants must

the prisoner,

lluwing been
rely altogether
upon the evidence of Smith; and wchge °

: : ing
the-onge, Smith’s evidence was contradicteq jp
80 many particulars by the evidence on th,
of the defence, that it was unsafe to Place im-
plicit relinnce upon it. Th: facts discloped
raise a very strong suspicion, if not Tesumpt;

that Smith had robbed his friend Liny. oo
order to avert suspicion had acoused the Prisoner
and other parties of the crime alleged. 1y
commissioner must be satisfied, first, that gn
offence had been committed; second, that Ppy,..
roze is the guilty party. The evidence Produged
on the part of the defenge prove a cemplete
alibi, and a sufficient doubt is raised as ¢y the
guilt of prisaner to eutitle him to a disghay, e, If
the comwissioner should find against the Prisoner
he does not simply commit him to the courty of
the United States, as a proper case to. ke pre-
sented to a grand jury of said courts, but his
decision is of vastly more importange, a8 he
would commit him to be taken to a foreign Iagq
10 be deslt with by strangers, amongst whou,
might be one who might regard his own safety as
depending upon a conviction of the Prisoner, [f
prisoner is extradited upon the suspiciouns teati-
mody of Smith, uncorroborated as it i, where
is the protection which the Government of the
United Btates guarantees to those whq are egti-
tled to it !—for it has been well observed, thyy if
this doctrive were to prevail, the liberty and
character of every mun in the coantry woulq pe
Placed st the mercy, not of the examining magis-
trate (for he would have to assume that he had
no discretion), bat of any corrupt aud infamgys
individual who might thiak proper to wake s
positive oath that & felony bad been committed
by the person whom he accused. The oommis-

® pars

sioner is to judge of the eredit to be given to the
witnesses who are produced to sustain the charge,
and it is his daty to discharge the nccused un'ess
he is entirely convinced that there has been a
prima facie case made out against him.

(7% be continued.)

CORRESPONDENCE,

Will making in the Ontario Legislature.
To THE EpITORS OF THE Law JourNAL

GeNTLEMEN :—As I hear the Parliament of
Ontario are making and changing the wills of
testators, I wish to enquire of you whether it
would probably be of any use for me to apply
to that Honourable body to supply a defi-
ciencyin my father’s will. The elder brothers
of the family and my sister had each their farms
given them many years ago by proper deeds,
but my father kept the homestead in his own
hands until his death, and disposed of it by
will to my younger brother and myself, who
had worked the farm from our boyhood after
our brothers left home, and took care of him
in his declining years, but he unfortunately
got a neighbor to prepare the will, which the
lawyers say is all right in every respect, ex-
cept, that there is but one atlesting witness.
Do you think the Parliament would pass an
act to make the will valid notwithstanding ? If
not, why should they not as well as change
the will of the late Mr, Goodhue, of London.

Yours, &c., Nei. McKeLrar.

(The difficulty is not so much to know what
the members of the Legislature of Ontario,
who have just returned to their homes, would
have done, but rather what they would not
have done—at least, so far as” private Bills is
concerned.

In the case put, there would be some show
of reason for passing an Act to make the will
valid, for it would probably be carrying out
the wishes of the testator; whilst in the
Goodhue case the colleotive wisdom, Justice

and equity of Ontario not only did not carry out
the testatar's carefully expressed intention, but
did exactly the reverse. They felt so alarmed,
however, as to the lengths this kind of legis-
lation might lead their successors, and so
ashamed of their part in it, that imme-

_ diately after passing the Goodhue Act they

passed another, giving power to the Judges to
report to the House *in respect of any estats
Bills, or petitions for estate Bills, which may
be submitted to the Assembly.” As far a8
precedents are concerned, there are enough
and to spare for our correspondent’s comfort.]
—Ebs. L. J.



