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BYLAWS—NOTICE AND PUBLICATION.

A By-law was passed by the County of
Bruce, in the month of December of last year,
to aid the Wellington, Grey and Bruce Rail-
way by a free donation of debentures, by way
of bonus, to the extent of $250,000.

An application to quash this by-law (/n re
@ibson v. The Corporation of the County of
Bruce, 20 U. C. C. P. 398,) was made on the
following grounds:

First—Because said by-law was passed within
less than three months after the same was first
Published in any newspaper in the said county.

Second—Because said by-law was passed at an
ordinary meeting of the council and not at a
eeting especially called for the purpose of con-
sidering the same, as required by law.

Third—Because the notiee required to be given
by section 228 of the Act respecting the Municipal
Institutions of Upper Canada was not given, nor
Was any sufficient notice to the effect and purport
of such notice given.

Fourth—DBecause the polls for taking the votes
of the electors or qualified ratepayers of the sev-
eral municipalities were not opened in the proper
Places in the townships of Greenock and Huron.

Fifth—Because the said by-law was only pub-
lighed, as required by law, from the 8th to 29th
00tober, 1869, inclusive, and not weekly for one
Month next before the same was passed, and was
Pasgsed on the 7th December, 1869, and no notice
Wag given of the time and place when and where
the said by-law would be considered by the coun-
¢il; and because the said by-law was in other re-
;Pect.s passed without the formalities required by

aw,
. And because said corporation acted ultrg vires
- ' granting a bonus.

As to the first three objections, the Court
“usidered that, in every case in which it is
Decessary to submit a by-law to the electors

. OF their assent, the provisions, as regards no-
tice, which are required by the 186th section,
Must be followed, and that section 228 applies
Only to those cases in which County Councils
e authorized to raise money by by-law with-

out submitting the same for the assent of the
electors; and that any doubt as to this being
the true construction of the sections was re-
moved by the form of notice'given in section
228, which is as follows:

“The above is a true copy of a proposed by-
Iaw to be taken into consideration by the Muni-
cipality of the County of , 8t » in
the said County, on the day of , at
which time and place the members of the Council

are hereby required to attend for the purpose
aforesaid ;”

No reference whatever being made to the
electors.  The Court, therefore, in effect held’
that the requirements of section 228 had no
bearing on this by-law, but that it is governed.
by sub-secs, 1, 2 and 8 of section 196.

The fourth ground of objection was decided
as & Matter of fact upon the affidavits, in favor
of the municipality.

It appeared from the evidence that the first
advertisement was inserted on the 8th October:

‘and the last on 29th October, when by mis-

take they were stopped. The notice was,
however, subsequently inserted on the 19th
and 26th November, and also on 8rd Decem-
ber. It appeared, also, from the affidavits
that every effort was made to give publicity
to the proposed by-law, and in fact when the
vote of the Council was taken, there were
twenty-four out of twenty-five members pre-
sent, and the twenty-fifth made his appearance
in the evening, and no complaint was made by
him of want of notice.

It bad been held in several previous cases
that it is discretionary with the Courts to
quash a by-law; and, following out this doc-
trine, the Court in this case refused to quash:
this by-law, thinking they would not be exer-
cising & wise discretion in setting aside so im-

nt a by-law as that before them on so
trifing an objection, even if they were of
opinion that the publication was insufficient.

The remaining objections depended upon
the construction to be placed on the ** Act to
amend the Act incorporating the Wellington,
Grey and Bruce Railway Company,” and it
was contended that the Aet only applied to
township and not to county maunicipalities,
but it Was considered that the words of th.e
second section of that Act, *any other muni-
cipality interested in the undertaking,” &c.,
were sufficiently wide to cover this last objec-
tion. The by-law was therefore upheld.
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JURISDICTION OF QUARTER SESSIONS.

The recent case of McKenna v. Powell, 20
U. C. C. P. 194, brought up a question on the
jurisdiction of the Quarter Sessions as to
amendments.

On an appeal to the Quarter Sessions from
a Justice’s conviction, apparently intended to
be under C. S. U. C. ch. 105, as amended by
25 Vie. ch. 25, of having, at a time and place
named, unlawfully entered the premises of
defendant (describing them) with men and
teams, and cut down and destroyed certain
trees thereon, and taken therefrom a'certain
valuable walnut log, without stating the pre-
mises were wholly enclosed, it appeared in
-evidence that the premises in question were
in fact wholly enclosed, but the Chairman of
the Quarter Sessions directed the jury that
the case, if any, was one arising under C. S.
U. C. ch. 93, sec. 25, and he charged them
accordingly. The jury found the appellant
guilty, but the Chairman, notwithstanding,
made an order quashing the conviction, con-
sidering that the jury had erred in their ver-
dict, as there was no averment or evidence
that the damage done amounted to 20 cents,
and he refused to amend the conviction under
29 & 80 Vie. ch. 50.

On an application to quash the conviction,
or for & writ of mandamus to the Chairman of
the Quarter Sessions to amend the conviction
and reduce the fine, &c., the Court held that
the conviction was one under C. 8. U. C. ch.
105, as amended by 25 Vic. ch. 22, and that
it was not competent for the Court of Quarter
Sessions to convert the charge into one under
‘C. S. U. C. ch. 98, sec. 25, but that the Cbair-
man should have submitted the appeal o the
Jjury in accordance with 20 & 80 Vic. ch. 50,
notwithstanding the omission of the words

wholly enclosed, and that having swbmitted |

it to them, though with an erroneous chargé
their verdict should not have been rescinded,
but have been treated as a determination of
the appeal, and the Chairman should have
amended the conviction, in accordance with
29 & 80 Vic. ch. 50, by the insertion of the
omitted words, and have affirmed and enforced
the same. A mandamus wag therefore Or-
dered to issue, directing the arder of the Quar-
ter Sessions to be set aside, as in excess of
jurisdiction, and the conviction to be amended
and affirmed. :

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.
NOTES OF NEW DECISIONS AND LEADING
CASES.

ELECTION COMMITTEE — AMENABLE TO JUDI-
CIAL AUTHORITY—WRIT OF PROHIBITION. — [leld :
that an election committee illegally constituted
by the House of Assembly to try the return of
members sitting therein, will be probibited from
Proceeding in the said enquiry by a writ of pro-
hibition.— Carter et al v. LeMesurier, 6 Can. L. J.
N.8., 229.

MorToage.—1. A. agreed to let B. a house,
into which B. was to put fittings worth £500, and
then, upon payment of £1000, to take a lease for
twenty-one years of the premises so fitted up.
A. was also to lend B. on * the said premises as
fitted up,” &ec., £1000. B fitted up the pre-
mises, and became bankrupt before the lease was
made or money paid. JHeld, that A. was equi-
table mortgagee of the premises for the £1000,
and entitled to the fittings as against B.’s as-
signee. (Exch. Ch.) — Tebd v. Ilodge, L R.
5C. P78

2. A mortgagee iz bound to convey and to
hand over the title deeds to any person having an
interest in the equity of redemption, though only
partial, by whow he is paid off. But the convey- .
ance should be expressed to be subject to the
rights of redemption of all the persons who hold
other interests. When the party redeeming has
only contracted to purchase an interest in the
Premises, the mortgagee need not convey until
the party has accepted the title.— Pearce v. Mor-
ris, L. R. 5 Ch. 227; s.0. L. R. 8 Eq. 217.

Negrigence.—Defendants, in pursuance of 8
contract, laid down a gas-pipe from the main t0
& meter in the plaintiffi’s shop. Gas escaped
from a defect in the pipe, and the servant of #
third person, a gas-fitter, went into the shop t0
find out the cause, carrying a lighted candle:
The jury found that this was negligence on hif
part. The escaped gas exploded, and damaged
the shop. Held, that, irrespective of any ques
tion as to the form of action, s verdict in favof
of the plaintiff for the damages sustained should
not be distarbed because of the negligence of #
stranger both to him and to the defendant.—B¥"
rows v. Marsh Gas & Coke Co., L. R. 5 Ex. 67-

—

PriviLeeeD CoMuusioatioN.—Plaintiffs bs?
ing claimed damages for injuries alleged to bs*
been sustained by them on the defendants’ 1i0® -
defendants sent their nedical officer before 8
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brought or expressly threatened, to report to
them as to said injuries, that they might deter-
mine whether or not to yield to the claim. Held,
that the report was privileged from inspection
by the plaintiffs —Cossey v. Longon, Brighton &
8. C. Railwuy, L. R. 5 C. P. 146.

Pusric EXHIBITION.—A., on behalf of himself
and certain others, made a contract by which a
builder was to erect aud to let to them a grand
stand for the Cheltenham races. Afterwards A,
on behalf of the same parties, admitted persons
to the stand, and among them the plaintiff, re-
ceiving 5s. each, which went to the race fund.
A. employed a competent builder, and did not
konow that the stand was negligently built; but
it was so, and in consequence fell, and injured
the plaintiff. Held, that A. was liable. As in
the case of carriers of passengers, there was an
implied understanding that due care had been
used, not only by him, but by independent con-
tractors employed by him to coustruct the stand.
—Francis v. Cockrell, L. R. 5 Q. B. 184.

Wit —1. The testator requested one person to
attend and witness his will, and another to wit-
ness & paper. They both attended at the time
and place appointed, when the testator produced
a paper 8o folded that no writing on it was visi-
ble, and informed them that in consequence of
his wife’'s death it was necessary to make a
change in his affairs, and he asked them to sign
their names to it, which they did. The testator
did not sign in their presence, nor did they see
his signature. The paper had an attestation
clauge upon it, in the handwriting of the testa-
tor, not quite in the ordinary terms, but showing
knowledge of what forms were required in exe-
cuting & will. Held, that the will was properly
executed. —Beckelt v. Howe, L. R.2P. & D. 1.

2. G. made a will, and with it & paper of
directions to executors to form a part of it, By
& later will, revoking all former willa and codi-
oils, his executors were to dispose of all the
chattels in the rooms occupied by G. at the time
of his decease, ¢ according to the written direc-
tions left by me, and affixed to this my will,”
There were no such directions affixed ; but the
8bove paper was found in G.’s private room.
Held, that it could not be inoluded in the probate.
~Goods of Gill, L. R. 2 P. & D. 6.

8. At the foot of his will, the deceased duly
executed in the presence of two witnesses &
Mmemorandum that ¢ this will was cancelled this
day,” &o. Held, that this was not & will or
codicil, but only & ¢ writing” (1 Vie. o. 26, 8. 20),
Which could not be admitted to probate.—Goods
of Fraser, L. R. 2 P. & D. 40.

4. «Being obliged to leave England to join
my regiment in China, . . . Ileave this paper
containing my wishes. . . Should anything
unfortuna(ely happen to me whilst abroad, I wish
everything that I may be in possession of at tha;
time, or anything appertaining to me hereafter,
to be divided,” &o. The deceased returned from
China to England. Held, that the above will was
conditional on the party’s death in China.—Goods
of Porter, L. R. 2 P. & D. 22.

5. “I appoint my nephew, J. G., executor.”
There were living at the date of the will a son
of the testator's brother, and a nephew of the
testator's wife, both named J. G. He hardly
knew of the former, while the latter lived with
him, managed his business, and was always
spoken of by him as his nephew. Held, that, as
the word « nephew” in a popular sense applied
to the latter, the above facts could be considered
in interpreting it,—@rant v. Grant, L. R. 2 P. &
D. 8.

TimBer vricenses—INTRUDING oN CrowN
LANDS—TRgspass. —Where the plaintiff entered
on lands of the Crown, in the summer months,
without any right of occapation, and, no one
hindering him, cut and cured hay, but was pre-
vented from removing it by defendant, who
subsequently took possession, under colour of a
timber license, which however was only in force
during the winter months, Held, that the plaintiff
bad no right of action against the defendant for
the value of the hay so cut, the former shewing
o better title than the latter.

Quere, as to the rights of licensee during the
jotervals between successive licenses.—Graham
v. Heenan, 20 U, C. C. P., 840.

PROMISSORY NOTE—STATUTE OF LIMITATIONS
— WRITTEN ACKNOWLEDGMENT — SUBSEQUENT
goLPER.—Held, that & memorandum in writing,
signed by the maker of a promissery note, admit-
ting the amount to be due to the payee, whioh,
in the opinion of the Court, was sufficient, in an
sction by the payee, to prevent the operation of
the Statute of Limitations, enured to the benefit
of & subsequent holder of the note.—Marshall ¥.
Smitk, 20 U, C. C. P., 856,

PROMISSORY MOTE — NoTN SIGNED BY DEFEN-
DANT A8 PrESIpENT OF CoMPANY.—A promissory
note, in this form,

“ DURHAM WoorxN Maxuracturing CoMPANT,
Lixrrep. Capital 40,000.

[
$3000e . Toronto, August 161, 1668,

“ Three months after date promise to
P8y to the order of Lyman, Elliot & Co., at the
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Canadian Bank of Commerce, in Toronto, the
sum of $439 %%, value received

J. P. LOVEKIN,
¢ President,”

was drawn up by plaintiffs, in payment of goods
sold and delivered by them to the Company, and
intended to be the note of the Company, and
when signed by defendant, as president, was de-
iivered to plaintiffs and received by them as the
note of the Company, with the blank before the
word ¢ promise ”’ not filled up; moreover, on de-
fault in payment, the note was charged to the
Company :

Held, that the promise was that of the Com-
pany, and that defendant was not personally
liable.—ZLyman v. Lovekin, 20 U, C. C. P., 863.

Norice.—If the purchaser under a contract for
the sale of land knows it to be occupied by a ten-
ant, he is affected with notice, as against the
vendor, in case the tenant has a lease, although
he did not know it in fact; and be cannot main-
tain a bill for specific performance with compen-
sation against the vendor.—James v. Lichfield,
L R. 9 Eq. 51.

CHATTEL MORTGAGE—ABSENCE OF RE-DEMISE
—SEIZURE BEFORE DEFAULT—RIGHT or acrioN
—MEASURE OF DaMAGES.—Held, following Por-
ter v. Flintoft, 6 C.P. 340, and Ruttan v. Beamish,
10 C. P. 90. Gwynne, J., dissenting from the
former, but concurring in the latter, holding that
an action will not lie, at the suit of the mortgagor
of chattels against the mortgagee, for seizure of
the chattels before default in payment, where
there is no proviso in the mortgage for possession
‘by the mortgagor until default; but that even if
an action did lie, the jury should be told that the
plaintiff could recover only to the extent of his
interest in the goods and for the damage done to
such interest, instead of, as in this case, for their
full value, as in the case of a wrong-doer.—
McAulay v. Allen, 20 U. C. C. P., 427.
sttt e et e e ]

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.

NOTES OF NEW DECISIONS AND LEADING
CASES,
INSOLVENOY—PAYMENT APTER ATTACHMENT 18-
sUED—RIGHT OF ASSIGNER TO RECOVER.— Held,
following Roe v. The Royal Canadian Bank, 19
C. P. 847, that the assignee in insolvency was
entitled to recover from defendants moneys psid
by the insolvent to the defendants after a writ of
attachment, though unknown to defendants, had
izsued against the insolvent.—Roe v. Bank of
Lritish Nucth America, 20 U. C. C. P, 851,

ONTARIO REPORTS.

COMMON PLEAS.

Reported by 8. J. Vax Kouenxer, Esq., Barrister-at-Law,
Reporter to the Court.)

APPLETON v. LEPPER.

F “L!G imprisonment-—Justice of the perce—Warrant—Juris-
diction—Separate dumages— Admission of improper evi-
dence—Excesive damages—Adding count.

Defendant, a justice of the peace, on the 5th May, 1859,
1ssued his warrant against plaintiff on an alleged charge
of stealing a lease, without any information being laid,
“P;)n wﬁxich warrant plaintiff was arrested and brought

ore him :

Held, that defendant was liable in trespass, as without
information on oath he had no jurisdiction over the per-
80n of plaintiff.

Defendant, on 11th May, cansed plaintiff to be brought

fore him a second time on said warrant when there
Was no prosecutor, no examination of witnesses and no
confession, and committed plaintiff for trial:

Held, following Conmnors v. Darling, 23 U. C. Q. B. 541, that
1T was a new act of trespass for which a second count
Was well laid in the declaration.

the Sessions defendant appeared as prosecutor, when

Plaintiff was tried and acquitted.

Held, that a count for malicious prosecution could be
added for this.

€ld, also, 1. That a warrant, though good on its face,

Will not protect a justice under cap. 126, C. 8. U. C.

8ec, 2, unless issued upon a proper information.
2'0'1;1‘1]\& the jury may assess several damages on each
3. That the court will not grant a new trial for the im-

Proper admission of evidence where there clearly ap-

Ppears to be sufficient evidence to support the verdict
Independently of the evidence so admitted.
4. That 31,000 damages were not so excessive as to warrant

& new trial : see Berry v. DuCosta, L. R. 1 C. P. 331,

[20 U.C. C. P. 138.]

Treapass for assault and imprisonment on 5th
May, 1869. Second count, the same.on 1lth
May, 1869.
. Third count, that defendant, on 5th May, ma-
hcxously, &c., issued a warrant under his hand
and seal for apprehending and bringing plaintiff
before him, or some other justice of the peace.
to answer to a charge of stealing a lease, and
defendant afterwards maliciously, &ec., caused
her to be arrested and caused her to be impris-
ouved six days, till he maliciously, &ec., caused
her to be brought before him as a justice of the
peace touching the charge, whereupon he, by
another warrant, committed her for trial, when
she was afterwards by the county judge admitted
to bail to appear at general sessions; and de-
fenfiant afterwards maliciously, &c., procured
Plaintiff to be indicted at the sessions for feloni-
ously stealing a lease and piece of paper of one
LA L!os]ey, and for feloniously receiving same,
knowing them to be stolen; and defendant mali-
c'xonaly prosecuted the indictment against plain-
tiff until she at said sessipns was tried and duly
acquitted by a jury, &e., &o.

Fourth couat, slander.

Fifth count, slander.

Plea, not guilty, by Con. Stat. U. C. cap.
126, sec. 1 to 20.

The case was tried at Toronto before Galt, J.

It appearot-i that a summons, at the snit of
Mosley, was issued by defendant, calling upon
plaintiff to appear before defendant on a charge
of trespass to property. It was dated 8rd Muy,
1869. She appeared the same day and the mat-
was enquired into. A lease, made by plain-
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tiff to Mosley, was produced, which the defen-
dant afterwards, according to one account, took
home with him, but according to another ac-
count he was talking to plaintiff after the trial,
advising her to settle, when he said he wounld
read the lease to her, and while he was getting
his spectacles she snatched it up and took it
away. Mosley swore that he produced the
lease, and that it was his property.

A warrant, dated 6th May, was issued by de-
fendant, stating that ‘¢information having been
laid before the undersigned, &e., that L. A. Ap-
pleton did steal a lease between her and William
Mosley, which was entrusted to my care, and
now made before , substantiating the mat-
ter of such iuformation, these are therefore to
command you, &c., to apprebend the gaid L. A.
Appleton and bring her before me, &ec., &o., to
answer to the said information.” This warrant
was under defendant’s hand and seal.

A constable swore that defendant gave him
the warrant; that plaintiff was coming down the
street and defendant pointed her out to him, and
told him to arrest her; that he did so, and af-
terwards brought her before defendant, who
required her to give up the lease, which she
refused to do, insisting it was her property.
He said it was Mosley’s, and he would commit
her to jail if she did not. The constable then
removed her by defendant’s orders, and she was
in his constructive custody some days, the con-
stable requiring her to appear before him two
or three times a-day. On the 10th May defen-
dant told him to bring her up, and she appeared
before him  Defendant told her she was charged
with stealing the lease, when she said it was her
property. He said he would commit her unless
she found bail. She refused, and next day he
committed her to jail for trial. She was taken
to Toronto and there bailed.

It was proved that defendant admitted there
was no information laid, and that he himself
Wwas the prosecutor.

It was shown that he did not wish to send her
to jail, and tried himself and agked her friends
to persuade her to give up the lease, and a bro-
ther magistrate said he admitted he did not
thiok she had any felonious intention in taking
1t, that she took it as her own property, and
that she was a girl of good character.

It would seem that defendant took the lease
Away to bis own house after leaving the sum-
Mons, and plaintiff was there and snatched it
Up and ran or went away with it, saying to de-
fendant, as she went, * You shall never see this
8gain.” Defendant said to the persons present,
‘“She has stolen the lease.”

The indictment at the sessions was put in.
Defendant’s name was the first witness on it. A
Wan named Devlin, who saw her take it in the
Store, and the constable, were the other names
Indorsed. A true bill was found.

At the trial defendant was examined, and
8wore there was no information; that he was
Progecutor, and he did not believe she had stolen

X € lenge, but took it as her own property.

\ Plaintiff was acquitted.

For defendant it was objected, that on first
8nd’ gecond counts trespass did not lie, as there
Was s warrant good on its face; that malice
Was disproved, and no want of probable cause
shewn, :

Leave was reserved to move as to first and
second counts.

The learned judge held there was evidence of
want of probable cause, and the jury were so
told; that defendant was wrong in eadeavouring
to compel plaintiff to give up the lease, but that
at the same time plaintiff’s misconduct should
weigh with them in considering damages. For
defendant it wag objected. that the learned judge
should not have said that defendant ought to
have applied to another justice of the peace, and
not have acted in his own case, and should not
have told them to find on each count, as plaintiff
could not recover in case and trespass for the
8816 act; if defendant had jurisdiction it could
only be in case; if not, it could only be trespass,
&ec., &e.

The jury found for plaintiff on first count $100,
on 8econd count $100, on third count $800, and
on fourth and fifth counts for defendants,

In Michaelmas Term MecMickael obtained a
r.ule.on the law and evidence, and for misdirec-
tionin ruling there was & want of probable cause,
snd that plaintiff might recover distinet damages
on first, second, and third counts; and in hold-
ing that there was evidence on first and second
counts, when a warrant was shewn valid on its
face, the issue of which was the subject of tres-
p88s; and in ruling there were three distinct
causes for action; and for admission of improper
evidence s to plaintiff's character; and for ex-
cessive damages ; and because the verdict was
inconsistent in treating the same act as both a
direct and consequent wrong ; that the acts
complained of in third count could ouly sustain
a count in trespass and not a count in case. and

“if count limited to what happened at sessions,

then the acts of trespass given in evidence and
damages ag for those acts under said count, and
damages were thereby excessive and erroneous,
&o., &o.

McKenzie, Q C., shewed cause, and cited Broad
v. Ham, 6 Bing. N. C. 722; Arch. Pr. 11th ed.
462; Con. Stat. Ca. ch. 92, sec. 24 ; Berry v. Da-
Costa, L. R. 1 C. P. 331; Smith v. Woodfine, 1
c. B. N. 8. 660.

McMichael, contra.

Haaarty, C. J.—I have no doubt of the jlle-
ality of defendant’s conduct. It is quite true
that & warrant, valid on its face, was produced ;
but that warrant fails to protect the defendant,
pecsuse it had no valid foundation. There was
no infgrmation whatever laid before him ; no
complaint lodged either by Mosley or any other
erson ; he had, therefore, no jurisdiction over
1aintiff,

Assuming that even a crime had been com-
mitted, over which crime he, as a magistrato,
might bave jurisdiction; still, as was said_in
Caudle v. Seymour, 1 Q B. 892, his protection
depends, not on jurisdiction over the subject
matter, but jurisdiction over the individual ar-
rested; and Coleridge, J., adds, * To give him
jurisdiction over any particular case. it must be
shewn that there was a proper oharge upon oath
in that case.” .

The defendant chose to act solely on hlS‘D';Vn
view of the law. Because he sees the plaintiff
soatch up a lense, in which she was the lessor,
and say it was her property, he t}nnks fit to call
it stealing, without any complaint or evidence
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on oath. After the plaintiff had gone away,
and, judging from the dates, on & subsequent
day, be issued the warrant.

Dr. McMichael contended that he had a right
to act on his own view of & crime committed.
Even if the law were 8o, he would have this fur-
ther difficulty, that, according to his own re-
peated admissions, he did not himself believe
that what he saw was & felonious taking; and it
is not easy to see how any one could venture to
;pronounce the plaintiff’s act, however otherwise
improper, to amount to larceny.

In Powell v. Williamson, 1 U. C. Q. B. 155, &
magistrate heard a complaint against the plain-
tiff, and then allowed him to depart, directing
him to appear next morning, and afterwards he
sent a constable to arrest him, and he was taken to
the station-house. The reason given for this was
that he was alleged to have assaulted the justice
on the previous evening. Robinson, C.J., says:
«If it were true that this plaintiff had assaulted
the justice, the latter might, at the time of the
assault, have ordered him into custody; but
when the act was over and time had intervened,
8o that there was no present disturbance, then
it became, like any other offence, a matter to be
dealt with on a proper complaint made by de-
fendant upon oath to some other justice, who
might have issued his warrant. Neither a magis-
trate nor a constable is allowed to act officially
in his own case except flagrante delicto, while
there is otherwise danger of escape, or to sup-
press an actual disturbance and enforce the law,
while it is in the act of being resisted.”

There was no pretence hers of any necessity
for an interference of defendant as a magistrate,
Slagrante delicto, or to prevent escape, or suppress
distarbance, &c. The plaintiff was an old resi-
dent of the same village and well known to
defendant. It would be a strange state of the
law if & magistrate could legally interfere 88
defendant has done.

I think he was unquestionably a trespasser
from the beginning. He did not even profess to
have acted on view. As the first taking was
illegal, I think the first count supported in evi-
dence.

When plaintiff was again brought before defen-
dant on the 11th May, there was no prosecutor,
no examination of witnesses, no confession under
the statute; yet defendant committed plaintiff
for trial.

Connors v. Darling, 28 U. C. R. 541, is an
express authority that even if there had been
originally a good information, and proper war-
rant thereon to arrest, the commitment for trial,
in the absence of any examination of witnesses,
confession, &c., was an act of trespass without
jurisdiction. The cases are reviewed there at
some length and the law stated as existing for
over three centuries, from the statate of Philip
and Mary : *Before he shall commit or send
such person to ward, he shall take the exami-
nation of such prisoner, or information of those
that bring him.”

1 think this trespass could be given in evidence
under the second count. A8 8aid by Lord Ten-
terden, in Davis v. Capper, 10 B, & C. 28,
+ Every continuance of & party in custody is &
new imprisonment and & new trespass.” That
was a case in which trespass was held to lie
against the justice for remanding for an unrea-

sonable time, on s warrant based on a valid
information

. As to the third count for malicious prosecu-
tion, I am of opinion that it was not improperly
separated from the rest of the case. In an
ordinary charge laid before a magistrate, the
person is arrested, examined, committed for
trial, and acquitted. There, everything has
beex_x legal on its face ; but an action is brought
against the original complainant for maliciously,
&e., setting the law in motion, and the whole
damages are enquired into, and all recoverable
in one count properly framed. Here there is
Dothing of the kind. The defendant began and
continued a series of independent wrongs. When
he illegally committed plaintiff for trial, no one
was bound to appear and prosecute. The plain-
tiff gave bail .to appear to answer any charge at
the sessions. The further prosecution, the pre-
ferring the bill, the production of the testimony,
Were the acts of defendant.

In a case like the present, where the facts werp
80 peculiar, and the damages given separately,
on each count, we see no ground for interference
arising from the state of the record.

As to the admission of improper evidence, we
agree with the learned judge in rejecting evi-
dence of character. The fact that the question
of character was afterwards asked and answered

ought not, I think, alone to warrant our inter-
ference,

Where it was in evidence that defendant more

than once himself bore testimony to her charac-
ter as good, the fact of another person saying.
th}’ same thing can have hut little, if any, weight
With the jury. See on this, Rose v. Cuyler.
. T'see no objection to the remarks made to the
Jury as to reasonable cause It might be quite
true that defendant had no personal malice or ill
feeling, 1f his conduct were, as we consider it
to have clearly been, wholly illegal, the conse-
quences to plaintiff-were just as serious as if his
Mmotives were of the worst character. On this
head I refer to the remarks made by the court
of Queen’s Bench in Connors v. Darling, ubi
supra.

Nothing remains for consideration except the
question of damages.

They are unquestionably given on a very lib-
eral scale; and I think our opinion, individually,
would incline strongly to a much smaller com-
pensation. Any number of cases may be cited
bearing on this question. All of modern date
Seem to tend to the views expressed by the court
in Berry v. DaCosta, L. R., 1C. P 831. Willes,
J., says, ““The court is called upon to exercise
80 exceeding nice jurisdiction. and to interfere
w1th.that which is the peculiar and exclusive
province of the jury, so long as they are not
misled by prejudice or gross mistake, or miscon-
duct themselves. I refer to Smith v. Woodfint
1 C. B. N. 8. 660. The court lay it dowp
that -they will not interfere with the discretion of
the jury as to the amouat of damages, unless
there has been some obvious error or miscon-
ception on their part, or it is made apparent
they have been actuated by undue motives.”
The court declined §» interfere.

We have had this question many times befor®
us, and its consideration generally is embarrass*
ing.

We canoot impute wrong motives fo this jarys
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nor that the amount awarded is so outrageously
large as to be accounted for only on the belief
of misconduct of the jurors.

I repeat that I regret the large compensa-
tion awarded and would prefer a much smaller
amount. .

The proceedings of the defendant were so sin-
gularly and almost unaccountably illegal, tbat 1
am not prepsred to interfere with the finding of
the jury.

Gwynng, J.—I think it is clearly established
that three separate and distinet torts, committed
by the defendant, were proved, in respect of
which the plaintiff was entitled to recover cepa-
rate and distinct damages, and if it were not for
the peculiar frame of the third count I should
have no doubt that the damages have been as-
essed properly and should stand. As my learned
brothers are convinced that in truth damages
have not been given by the jury under one of the
counts in respect of the same matter fur which
they have also given damages uander another
count, I do not dissent from their judgment. I
can only say that I do not see the matter as
olearly as they do.

Looking at the record of the verdict, I find
$100 damsages awarded on the first count, $100
on the recond count, and $800 on the third.
Reading this third count as I do, it complains of
& trespass and false imprisonment, charging it to
have been committed maliciously upon the 5th
May, continued for six days until the defendant
again, in like manner, maliciously committed
another trespass and false imprisonment under
which the plaintiff suffered until she was bailed
by the county judge, and then the couunt finally
complains of a malicious prosecution by the de-
fendant on an indictment for felony, whereon the
plaintiff was tried and acquitted. Then, looking
at the evidence, I find that the two trespasses in
this count alleged to have been committed mali-
ciously upon the fifth May, and again six days
after, are the same ideatical trespasses com-
plained of in the first and second counts, the
only difference being that in the third coungthey
are charged as baviog been eommitted mali-
ciously, while in the others they are not. Under
these circumstances I cannot say that I see
clearly that the $800 given oo the third count do
not comprehend the $200 given on the first and
secoud counts. As to eetting aside the verdict
for excessive damages, in other respects, I do
not see how we can possibly interfere without
invading the legitimate province of the jury.
The torts complained of were of a very grave and
serious nature, the conduct of the defendant was
wholly unaccountable and inexcusable, and al-
though the damages may seem to be large, there

. i8 no pretence for attributing to the jury any

improper motive, or for saying that they have
assessed the damages upon any erroneous prin-
eiple, and we are not at liberty to say that, in
our opinion, they have visited too severely the
violations of the law which were proved before
them.

Gawr, J., concurred with Hagarty, C. J.

Rule discharqed.

MolIxTosH V. BrILL.
Conditional contract for purchase of goods.

Plaintiff telegraphed to defendant, in answer to an enquiry
about price and ¢nantity of butter on hand, that he had
100 kegs at 20 cents, and defendant replied he wonld
take it, if good. Plaintiff did not state, in return, that
it was good, or offer to guarantee that it was, but two
days after he again telegraphed to come and ship the
butter or send 1500, to which defendant answered that
he would try and see him the following week. After
the lapse of geveral days plaintiff enquired whether
defendant intended taking the butter or not. In an ac-
tion by plaintiff against defendant, Held that there was
no binding contract between the parties, and a nonsuis
was therefore directed.

20 U. C. C. P. 426.]
Declaration, on refusal to accept and pay for

100 kegs of butter, bought by defendant and sold

by plaintiff, and on the common counts.

Plea, non assumpsit.

Trial at Brantford, before Morrison, J.

Plaintiff dealt in butter at Braatford, and de-
fendant lived at Guelph.

The following telegrams passed between the
parties :

+¢To P. McIntosh. ¢« October 26th, 1869.
*“Name the lowest for your butter, and quan-
tity.—Answer. «J. T. BiLL.”
«To J. Brill. ¢ Qctober 27th.
*“100 kegs: 20 cents.
«P. McinTosa.™
«To P. McIutosh. ¢« Qctober 27th.
“ Will take your butter, if good, at 20 cents.
«J. T. BriLr.”
«To J. T. Brill. ¢ QOctober £9th.
¢Come and ship butter or send $1500.—
Answer. « P, McINTosm.”
¢t October 29th.
‘ Will try and be down to see you next week.
«J, T. BriLn.”
¢« November 5th.
and draw on you
P, Mclnrosk.”
¢ November 5th,
¢ Don’t ship it: if you do, I shall not accept.
«J. T. Brirn.”
«To J. P. Brill. ““November 5th.
+Do you iotend taking the butter or not I—
Answer. *P. McINtosn.”
«To P. McIntosh. * November 5th.
¢ You had better sell your butter.
¢J. T. Brizr.”

Nothing else passed between the parties.
Plaintiff swore he kept the butter on hand for
defendant from 27th October to 9th November;.
that in the mean time he had refused other
offers, and that butter had fallen in price. He:
also proved that it was good butter.

A nonsuit was moved on the ground thatno
contract was proved. The learned judge thought
otherwise, but reserved leave to move, and: plain--
tiff had a verdict.

Tn Easter Term Anderson obtained a rule: on.
the leave reserved, or for s new trial on the lare-
and evidence. )

Hardy showed cause, citing Thorns v. Barwick,.
16 C. P. 369 ; Addison on Contracts, last. ed.,.
17, 62, 68. ) .

Palmer, contrs, cited Benjam'n: on Sules, 293,
Chitty on.Contracts, 10..

«To J. T. Brill.
* Will ship butter to-day,
for amounnt.
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Hagarry, C. J., delivered the judgment of the
Court.

The whole question before us is whether these
telegrams shew a binding contract.

The plaintifi’s dificulty arises from what de-
fendant asserts is the introduction of o new term
as to the quality of the butter, and that, as
nothing further passed on that subject, there was
no common assent to & bargain,

Chitty on Contracts, page 9, quoting Pothier,
says: 1 cannot, by the mere act of my own
miod, transfer to another a right in my goods,
without a concurrent :intention on his part to
accept them ; neither can I by my promise con-
fer a right against my person, until the person,
to whom the promise is made, has, by his accept-
ance of it, concurred in the intention of acquir-
ing such right.”

Chitty, page 10, says: ¢ Oa the principle that
mutual assent is necessary in order to there being
a binding contract, it is held that where an
agreement is sought to be established by letters,
such letters will not constitute an agreemeunt,
unless the answer be a simple acceptance of the
proposal without the introduction of any new
term "  See also Sugden V. & P. 14th ed. 182.

It seems well put in Benjamin on Sales, 29:
¢ A mere proposal by one man obvipusly consti-
tutes no bargain of itself: it must be accepred
by another, and this acceptance must be uncon-
ditional. If a condition be affixed by the party
to whom the offer is made, or any modification
or change in the offer be requested, this consti-
tutes in law 8 rejection of the offer, and a new
proposal equally ineffectual to complete the con-
tract until assented to by the first proposer.”
Hutcheson v. Booker, 5 M. & W. 685 ; Jordan v.
Norton, 4 M. & W. 166 ; Duke v. Andrews, 2 Ex.
290; Chaplin v. Clarke, 4 Ex. 403; are oases
illustrating the general principle.

Here the plaintiff says he has 100 kegs of but-
ter, and bis price is 20 cents. Defendant replies.
«1 will take your butter, if good, at 20 cents '’

Now here the defendant eeriainly does not
consent to take any butter, but introduces the
new term, that it must be good.

Plaintiff might have answered stating its good-
ness, or offering & guarantee, and then, if defen-
dant accepted, the contcact was closed; but this
was not done. Two days after plaintiff writes,
*Come and ship butter, or send $1500,” to
which defendant promptly replies that he would
try and see plaintiff the ensuing week.

I cannot see how up to this stage anything can
be said to be concluded. Defendant certainly
seems not to have considered himself bound,
baving received no answer as to quality ; and
gevernl days after plaintiff writes, ¢ Do you
intend taking the butter or not? Angwer.”

I think all remained open between .them.
Plaintiff argues that the contract was complete,
on his shewing his butter was good. .I.have no
doubt that defendant, .reeeiving no answer for
two days to his conditional offer, might have
covsidered the negotiation at an end, and sup-
plied himself elsewhere. Ialso think that plain-
tiff, after receiving defendant’s offer to take the
butter, if good, might at once have sold it to any
other person, and if defendant had claimed it he
conld have answered him conclusively, ‘aggon
as you introduced the words a6.to its being good

I did not agree thereto, or did not choose to
warrant its being so0.”

If plaintiff be right, then his right of action
vested as soon as he received the telegram that
defendant would buy, if good, and his own right
to dispose of it elsewhere then ceased. I see
1usuperable objections to acceding to this view;
and although [ have met with no case directly
10 point in its facts, nor was any such cited, I
think, on general principles, there is no binding
cootract shewn, and the rule must be absolute
to enter a nonsuit.

Rule absolute to enter nonsuit.

Hickey v. CORPORATION oF COUNTY OF
RENFREW.

Corporation officers—Liability to dismissal—Right of action

Held, that the new county council of a municipality may
befor.e recognition on their part, dismiss the officers
appointed by the preceding council, and that such officers

ave no right of action against the municipality for their

Year's salary.

[20 U. C. C. P. 429.]

This was an action for dismissing the plaintiff
from his office as Clerk of the Corporation of the
CO{luty of Renfrew, the first count of the decla.
Tation alleging that in consideration that plaintiff
Would enter defendants’ service and serve them
for one year, from 7th October, 1868, as their
clerk, at the wages of $400 per annum, defend-
ants promised plaintiff to retain him during said
year; that plaintiff entered defendants’ service
and so continued for part of said year, and was
alwa‘ys ready and willing to continue in said
service during the remainder of said year, yet
defendants, before the expiration of said year
dismigsed plaintiff, whereby. &c., &c. The 2nd
count was the same in effect, setting out the
Passage of a by-law appointing plaintiff. The
8rd count was for work and labour, &e.

Pleas, (to 1st count): Did not promise, and
Plaintiff misconducted himeelf, and was incom-
Petent. To 2nd: Not guilty, and misconduct
and ingompetency ; and to 8rd count: Never
indebted.

The case went down to trial at the last Spring
Assizes at Ringston, befora Galt, J., when a ver-
dict was found for the plaintiff, subject to the
Optnion of tha Court, on the following admissions
agreed upon between the parties; the Court to
be at liberty to draw inferences of fact as ajury ;
the question for the opinion of the Court being,
Whether, uader the facts admitted and under
the pleadings, plaintiff was entitled to a verdiot.

By a by-law passed in June, 1861, plaintiff
was a_ppointed clerk of the then provisional
council at a salary of $160. By a subsequent
by-law of 11th October, 1866, he was appointed
clerkat $160 salary. A by law of 24th January,
1867, repealed the preceding and appointed him
clerk at $300 salary per annam ; and this wasin
turn repealed by by-law of 7th October, 1868,
which appointed him clerk at $400 salary per
anoum, commencing from the passing of the by-
law, and was also succeeded, on 27th January,
1869, by another repealing ull previous inconsis-
tent by-laws, and appointing one Mitchell clerk
of the municipal council at a salary of $200 per
aunum.

Plaintiff had performed the duties of clerk
from the beginning under these various by-laws.

It was admitted that the effeot of the last by-1aWw
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wias to dismiss him, and that defendants had done
80 in the exercise of their alleged right, a.nd not
for any cause of complaint against plaintiff.

C. §. Paiterson, for the defendants, contended
that, as a municipal corporation, defendants were
legally entitled, at their option, to dismiss plain-
tiff, or remove him from the office of clerk by
the passage of the by-law which had superseded
bim by the appointment of Mitchell ; and further
that plaintiff had never been hired by them for
8 year certain; and that the evidence was in-
sufficient to establish his cause of action. He
oited Corporation of Beverley v. Barlow, 10 C.P.
178 ; In re McPherson and Beeman, 17 U C.99;
Emmens v. Elderton, 13 C. B. 495; Elderton v.
Emmens, 6 C. B. 160, s. c. 4 C. B. 479; Munici-
pal Act of 1866, secs. 1383, 1562, 177, 205.

8. Richards, Q.C., contra, cited Broughton v.
Corporation of Brantford, 19 U. C. C P. 434;
Maunicipal Act of 1866, sec. 246, sub-sec. 3, secs.
157, 177.

Hagarry, C. J., delivered the judgment of the
Court

In Broughton v. Corporation of Brantford, this
court decided that corporation officers, under sec-
tion 177 of the Act of 1866, retain office until
removed by the council; that an officer in the
position of the plaintiff would be entitled, as
between individuals, to be considered as holding
an annual appointment, with the usual rights as
to votice, &c. There the appointment was from
1st January. The Court said, * It was, we think,
certaiuly valid for one year, even if the council
of a succeeding year might refuse to confirm it,
and decide on removing the plaintiff.”

There the plaintiff performed the duties of
his office during the first year of his appointment,
and for the first nine months of the ensuing
year, when he was dismissed in the end of Sep-
tember. We considered that he beld office up to
the date of his dismissal under and on the terms
of his original appointment, and it was held that
he was entitled to his salary up to the end of the
Year, as in the ease of an individual hired for
that period, and as he bad been allowed at Nisi
Prius by Richards, C.J., who tried the case with-
out a jury.

The point remains, whether, the succeeding
Council. before any recognition of the plaintiff as
their officer, at once, on commencing their busi-
Degs as a new council in January, can dismiss
him without having to pay him up to the end of
the year from the time of his appointmeut.
Were this the case of individuals, or of any
ordinary trading corporation, plaintiff’s right
Would be clear. It is, however, open to most
8erious question whether the municipal law will
Bustain his claim.

It appears that this county council met for the
first time on Junuary 26th, 1869, and the follow-
lug day dismissed the plaintiff.

Bection 135 of the Act of 1866 directs that at
their first meeting the county council shall organ-
12¢ themselves and elect their warden. Section

8 directs that the clerk shall preside, and if
there be no clerk, the members present shall
8ppoint ove of themselves to preside. -

Bection 152 says, ‘¢ every council shall appoint
8 clerk.”

Then section 177: ** All officers appointed by
a council shall hold office until removed by the
council.”?

The inhabitants of the county are constituted
8 body corporate, and the powers of every body
corporate shall be exercised by the council thereof
(see secs. 1 and 6) and the conncil consists of
members nnoually elected in each January.

We think the power of removal of officers
olearly belongs to the council. They may accept
or reject the officers appointed by the preceding
council. :

When a council appoints an officer like & clerk
he enters upon his duties with the fullest know-
ledge of his dependence on the pleasure either of
the present or any future council.

In the case before us the existing council did
pot affect to appoint the plaintiff for any specx.ﬁo
time.  We have to decide whether the exercise
by the succeeding council of their undoubt.efi
right to remove him at once, compels that council
t0 PAy him his salary to the end of a year from
the date of his appointment ; or, in other words,
caB & council at any period of the year appoint
s clerk or other officer, at an annual salary,
which must thus in substance become a charge
on the county funds, if the new council do not
adopt him ag’their officer ?

If such a power exists, it is open to the most
gerious abuge. A retiring council might thus in
the last few weeks of their year of office re-
appoint at increased salaries all their officials,
and their year's salaries, say from some day in
December, would be recoverable by suit from the
muaicipality, if the new council resist the ap-
pointment.

T cannot believe that such ig the law governing
our Mmunicipalities. Their powers are defined
with reasonable clearness, and great precautions
are taken to protect the public funds from mis_-
applica.tiou. Conceding the right of each council
to choose its own officers, the adoption of the

12intif’s view of the law must seriously inter-
fere With the practical exercise of such right,

] have arrived at the conclusion that, on the
true construction of our municipal law, the

1aintiff’s case fails.

I think each council can appoint, but always
gubject to have its appointment rejected by its
successors, and that each person accepting office
adopts that contingency as part of his contrdet.
He takes his chance of being acceptable to the
pew council, and I see no hardship whatever in
applying this construction to the plaintiff’s case.

If the new council once accepted him as their
glerk. I think, as already intimated, they eannot
dismiss him without cause, except on incurring
the usual liability for removal of an pﬂiqer.
appointed for the year, before the expiration
thereof. )

It is admitted that plaintiff has been paid his
salaty Up to the day of his dismissal.

The fact that the existing olerk presides by
law Over the first meeting at whioh the new
council arganizes itself, by the election of a
warden, is quite consistent with the view [ have

ressed,
™ Judgment for defendanta.
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THE CORPORATION OF THE ToWNSHIP O0F BARRIE
v. GILLIES ET AL.

Ryad allowance—By-law of municipality—Right of action
against timber licensees.

After the passage of by-laws by a municipality, in accor-
dance with the statute in that behalf, (29 & 30 Vie. ch.
51), for the preservation of the timber on government
road allowances, such municipality may maintain an
action against timber licensees of the Crown for cutting
such timber, even though the licenses were granted be-
fore the passage of the by-laws, the licensees at the time

_of cutting having had notice of the by-law,

Quare, whether such licenses confer the right to cut timber
on the road allowances ; Semble, not,

[20 U. C. C. P. 369.]

This was an action against the defendauts, a9
licensees of the Crown, for cutting timber on the
original road allowanceas, surveyed and laid out
on the survey of the township of Barrie, in 1856.

The defendants pleaded not guilty, and that
the timber was not the property of the plaintiffs ;
also, leave and license, and payment.

The following facts appeared :

The township of Barrie was surveyed in the
year 1856, under instructions from the Commis-
sioner of Crown Lands. In this survey conces-
sion roads were surveyed, and also road allow-

_ances along every fifth lot and round certain
lakes. The manner in which the roads roun
lakes were Iaid down was this; at the extremity
of every road which, if produced, would intersect
the lake, and at either side of such road, at the
distance of 66 feet from high water mark, a post
was plaanted and the roads were all delineated on
the map of the survey. Prior to June, 1864, the
united townships of Barrie and Clarendon consti-
tuted a municipality in the couaty of Frontenac-
In June, 1864, Clarendon was separated from
Barrie, leaving Barrie a single township muni-
cipality. Oa the 1st May, 1867, Crown timber
licenses, numbered respectively, 16, 19, 20, 21,
and 22, were granted to the defendants, expiring
on the 30th April, 1868. These licenses cover
the whole towaship of Barrie, east of a line in
continustion of the division line between Kaladar
and Kennebeck, until it intersects the Mississippl
river ; bounded on the west by the Mazinau lake
and the waters of the Mississippi river, and the
line above mentioued to the easterly boundary of
the township and beyond the towaship. There
ig no exception of road allowances from the
licenses. Oa the 6th July, 1867, the municipal
council of the township passed a by-law to pro-
tect the timber on.these allowances, a copy ©
which was filed. On the 17th Augast, 1868, the
licenses numbered respectively, 16, 19, 20, 21,
and 22, were renewed uatil the 80th April, 1869

At the close of the plaintiffs case the fullowin®
objections were taken by the defendant to the
plaintiffs right to recover:

1st. That the plaintiffs’ had shewn no such
right or title in the property claimed, or in any
of it, as would enable them to recover jn this
guit, the freehold of the road allowances not
being in them, but in the crown, 2nd. That
there was no sufficient evidence of an original
survey laying out the road allowances claimed ;
that this should have been proved by the record
in the Crown Lands Department, or a copy certi-
fied by law. 3rd. That there wag no evidence
that Perry’s survey was adopted by governmeant,
or that patents were issued according thereto.
4th. That there was no evidence of dedication of;
the road allowances by user, and that there was

no evidence that the road allowances were taken
possession of by plaintiffs, or opened or used as
public roads. 5th. That the defendants had o
right to cut the timber under their licenses
Which covered the land in question. 6th. That
the reservation along the lakes were not road
sllowances within the provisions of the Muaici-
pal Act, and were never laid out or defined on
the ground. 7th. That the Municipal By-law
could not abridge the rights of the Crown to dis-
Pose of the timber on the road aliowances, nor
could the Municipal Act do so, not being em-
Powered for that purpose, the Crown not being
named in the Act 8th. That at ali events the
defendants were protected by their licenses issued
before the passing of the by-law for all timber
cut under such licenses, that is, in the winter of
1867.8. .

The question was, were the plaintiffs entitled
to recover for any, and if any, which of the
amounts found by the jury ?

In answer to certain questions submitted to
the jury, they found that in the winters of 1867,
1868 and 1869, the defendants cut upoa the side
lines and concession roads in the township, 573
trees. 2nd. Of the value of $429 75. 8rd. That
of this number two-thirds were cut in the winter
of 1868 and 1869. 4th. Equal in value to
$286.50. 6th. That in the same winter the de-
fendants cut upon the lake shore roads, or roads
round lakes, 2197 trees. 6th. Of the value of
$1867.45. 7th. Of which two-thirds were cut
1n the winter of 1868 and 1869. 8th. Being of
the value of $1244 97 ;—and the jury further
found that before cutting the timber trees which’
were cut in the winter of 1867 and 1868, the
(ligge_lndants had notice of the by-law of July,

Upon this finding a verdict was entered for the
plaintiffs on all the issues, and $2297.20 damnges,
and leave was reserved to the defendants to move
to set aside this verdict upon the issue travers-
1ng the plaintiffs property only, and to enter &
verdict for the defendants upon that issue, or to
reduce the verdiot to the amount fouzd by the
Jury to be the value of the timber cut in 1868
and 1869, or to such amount as found by the
Jury as the Court should be of opinion the ver-

ict upon the issue of mot plaintiffs’ property
s}lould be entered for, iu view of certain objec-
tions taken by defendauts to the plaintiffs’ right
to recover; the plaintiffs to be at liberty to
object to the sufficiency of the evidence of defen-
dﬂpts licenses, if they could shew it to be insuf-
fisient, the court to be at liberty to draw such
inferences as a jury should, and to mould the
verdict upon the above issue, if not plaintiffs’
property, as the court should think fit upon the
evidence, in view of the objections, having regar
to the finding of the jury as to quantities, value .
and period of cutting; the verdict in any cas®
to stand for the plaintiffs on the other issues.

In Michaelmas Term, 1869, R. A. Huarriso™
QC, on behalf of the defendants, obtained &

, rulenisi accordingly, to which Anderson (with bi®

Frank C. Draper), in Hilary Term last, shewe
cause, citing The Corporation of Burleighv. Hales
27 U. C. R. 72; Broom’s Legal Maxims, 73, 763
29 & 30 Vie. ch. 51, seo. 833, sub-sec. 5.
Harrison, contra, cited Furquharson v. Knights
25 U. C.R. 413 ; McMillun v.” McDonell, 27 U-,C'
R. 86; White v. Dunlop, 1b. 237; Corporatio®
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of Burleigh v. Campbell, 18 C. P. 457 ; Regina
v. Great Western Railway Co., 21 U. C. R, 655 ;
Ovens v. Davidson, 10 C. P. 802 ; Carrick v.
Johnson, 26 U. C. R. 69.

Hagarry, C.J.—By ch. 23, Con. Stat. Canada,
sec. 1, the Commissioner of Crown Lands, &c.,
may grant licenses to cut timber on the ungrant-
ed lands of the Crown. By sec. 2, the licenses
shall describe the lands upon which the timber
may be cut, and shall confer for the time being
on the nominee the right to take and keep exclu-
sive possession of the land so described, &c., and
shall vest in the nominee all rights of property

“whatsoever in all trees, &c., cut within the limits
of the license.

The licenses granted from time to time to the
defendants in this case describe the limits as
commenciog at a given point and extending a
continuous number of miles.

I understand that the township of Barrie had
been surveyed and had its own municipal cor-
poration prior to the granting of licenses to
defendants,

The licenses give the right to cut timber upon
the location described on the back thereof, and
to hold to the exclusion of all others, except as
after mentioned; that nothing tberein should
prevent any persons from taking standing timber
of any kind to be used for makiong roads or
bridges, or for any public work ; and that per-
sons settling under lawful authority within the
location, should not be interrupted in clearing
and cultivation by the licentiate.

1t was held in Corporation of Burleigh v. Hales,
27 U. C. 72, that township councils could recover
from wrong-doers the value of timber cut on
road allowances, and also that they have the
statutable right to pass by-laws to preserve or
sell such timber.

Corporation of Burleigh v. Campbell, 18 C. P,
457, decided that no actions can be maintained
against the party who cuts timber under license
from the Crown, when it i3 not shewn that the
municipality have in any way exercised the
Powers they have of making & by-law on this
Bubject.

Here there was a by-law passed for the pre-
servation of the timber on the road allowances,
and, on the autbority of the two cases cited, I
think I should hold that, at all events since the
passing of the by-law, the plaintiffs are entitled
to recover.

The question was not raised whether the
licenses actually gave the right to cut timber on
the road allowances; nor was it apparently con-
sidered by the Court of Common Pleas as a point
expressly before them for judgment. The case
assumes that such power is given.

Were it necessary expressly to decide that
point, I would have great difficulty in holding
that any such right was given.

. Under a statute authorizing licensees to cut
timber on the ungranted lands of the Crown, and
%o give exclusive possession of the lands described
0 the license, it is difficult to believe that the
Public highways, formerly marked out and re-
Served as such in the original survey prior Yo the
icenses, can possibly be included. Such allow-
Ances are declared to be ¢ common and public

ighways,” and, I think, it cannot be intended
gainst the Crown that either a grant or license
of a tract of country, measuring, say, five miles

square, between certain named points, would
pass a right to roads intersecting such tract,
previously reserved as public highways.

The s exclusive possession’ given to the
licensee, on tho one band, and the exceptions in
favor of settlers clearing and cultivating within
the location on the other hand, seem strongly to
oppose such a construction.

In any event, it seems to me that the license
must be read as controlled by the existing statute
lsw authorizing the municipality to make by-laws
for the preservation of the timber on road allow-
ances ; and when such power is clearly exercised
by the municipality, the license must cease to
protect (if it ever in fact did protect) the licen-
see In cutting the timber.

GWYNNE, J.—There cannot, I thiok, be any
doubt that not only the side lines and concession
roads, but also the roads round lakes, upon
which the timber was cut, for which this action
was brought, have been all sufficiently laid down
and established as road allowances; so that the

laintiff ’s right, if any, to recover will affect the
timber cut on the roads round lakes, as well as
that cut upon the side lines and concession roads.
The instructions to the surveyor to lay down the
roads round lakes were precise, and he swore
that he did do so, not only on his map, but also
on the ground, in such a manner as that they
could be plainly traced. There was abundant
evidence to ghow that there was no difficulty
whatever in tracing the roads upon the ground.

By sec. 815 of 29 & 30 Vic. cap. 51, the Muni-
cipal Institutions Act of 1868, it is enacted that
«all allowauces made for roads by the Crown
gurveyors in any township already laid out, and
hereafter Iaid out, shall be deemed common and
pubhc highwa.ys.” By section 817 it is enacted
that, ‘“subject to the exceptions and provisions
thereinafter contained, every maunicipal council
shsll have jurisdiction over the original allow-
ances for roads, highways and bridges within the
municipality.” ‘

By sec. 838, subsec. 5, it is enacted that, ¢ the
ogouncil of every township, &o., may pass by-laws
for preserving or selling timber, trees, stone,
gand or gravel on any allowance or appropria-
tions for a public road.”

Under the corresponding clauses in Consoli-
dated Statutes of Upper Canada, cap. 14, it was
deoided, in The Corporation of Burleigh v Hales
¢t ol, that a township corporation, without having

assed any by-law on the subject, could maintain
tre=pass against a wrong-doer for cutting and
osrrying away trees growing upen government
allowances for road; and in The Corporation of
Burleigh v. Campbell (18 C. P. 457), it was de-
oided by this court that a township corporation
could not, without a by-law, maintain an action
8gsi0st a person who cuts thmber on these road
allowances under the authority of a license of the
Crown. The court adopted the decision in Bur-
leigh v. Hales, but held that a person }mymg a
timber license was not a wrong doer within the
mesning of that deoision, so 88 to make him
lisble as such to a corporation which had passed
no by-law for preserving the timber.

Notwithstanding that the sot declares that un-
less otherwise provided for, the soil and frechold
of every highway laid out acoording to law shall
be vested in His Majesty, still, inasmuch as the
act, in express terms, gives to every muaicipa
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council jurisdiction over the original allowances
for roads within the muaicipality, and empowers
the couucil to pass by-laws for preserving as well
ag for selling the timber aud trees thereon, we
must, I think, hold that after the passing of &
by-law for preservation of the timber, a person
who cuts the timber, as the defendants have done
here, in violation of the by-law, cannot exempt
himself from liability by producing a timber
license issued under cap 23 of the Consolidated
Statutes of Canada. It has been contended that
the license is a sufficient protection to the defen-
dants, upon the ground that, as is contended, the
Municipal Act, which confers power upon the
municipalities over the road allowances, does not
name the Crown, and that therefore the Crown
is not bound, and that a Crown license, which, it
is said. these timber licenses are, must prevail
over the by-law of the municipalities. But the
power which is counferred by the legislature upon
*the municipalities is a power specially affecting
the road allowances, the soil and freehold of
which is in the Crown, and so the estate of the
Crowa is what is directly affected by the act, and
therefore the Crown, in my judgmeat, is bound.
In fact the soil and freehold of these road allow-
ances ig vested in the Crown, subject to the rights
of the public therein, and subject to the rights of
the municipalities to pass by-laws for the pre-
servation or sale of the timber growing thereon.
It appears to me, therefore, that whatever right
the defendants may have had under the licenses
produced, to cut timber growing upon the road
allowaunces in question if there had been no by-
law, that right ceased upon the by-law having
passed, and the acts of the defendants, subse-
quently to their having notice of that by-law,
cannot be justified under a license then in exis-
tence, although issued previously to the passing
of the by-law. In The Corporation of Burleigh
v. Campbell (18 C. P. 457) it was not contended,
neither was it in this case before us, that the
licenses produced did not give any authority to
the licensees to cut the timber growing upon road
allowances. It was assumed that they did,
because the soil and freebold of the road allow-
ances are vested in the Crowa. and because they
were not excepted in the licenses ; but, I confess,
it appears to me doubtful that these licenses
confer any authority whatever to cut timber
growing on road allowances. although there is no
exception of them ia the licenses. These licenses
had no effect whatever, except such as is given
to them by the Statute cap. 23 of C. 8. U. C. They
do not operate as grants from the Crown, in right
of the Crown being seised of the soil and free-
hold: they are issued by an officer named in the
statute, and have no operation whatever, except
such as is conferred by the statute. Now the
statute provides that the' Commissioner of Crown
Lands, or any officer or agent under him autho-
rised, may grant licenses to cat timber on the
ungranted lands of the Crown; and the statute
further enacts that these licenses shall confer, for
the time being, on the nomines, the right to take
and keep exclusive possession of the lands so
described.

Now, can lands which the Municipal Iastita-

tions Act declares shall be deemed common and

public highways, be lands which come under the
designation of ¢ the ungranted lands of the
Crowa,” in cap. 23 of C. 8. U. C., although the

8oil and freehold be in the Crown? It appears
to me that the lands over which the Commissioner
of Crown Lands is given power to grant licenses,
are those ungranted lands which it is competent
and legal for the Crown to grant, and not lands
wh3ch are devoted to a special public purpose,
which excludes the possibility of their ever being
granted by the Crown. So, in like maunner, it
cannot be that a licensee of a timber license,
granted under the statute, can take and keep
exclusive possession of the common and public
highways. ~ As, however, the act declares that
the license shall confer on the licensee such right
over all the lands comprised in the license, it
Wwould geem to follow that common and public
highways cannot be comprised in the license. In
this view it would be unnecessary to except them
1a the license. Neither does there seem to me to
be anything unreasonable in holding, where s
license describes a large territory, comprising
Within the description of its limits divers com-
mon and public highways, that all that the license s
Operates upon is the ungranted Crown lands
Comprised within the description ; that is, those
lands capable of being, but not yet, granted;
and 30 excluding from the operation of the
license all common and public highways. The
effect of our juigmeant in this case is that, as all
the acts complained of were gommitted by the
defendants after they had express notice of the
bY~law, and in defiance thereof, the verdict for
the plaintiffs will stand for the whole amouat.
ALY, J., concurred.
Rule discharged.

COMMON LAW CHAMBERS.
(Reported by Henry O'BrieN, Esq., Burrister-at-Law.)

In re RioEARD B. CALDWELL.

Extradition —Habeas Corpus—Forgery—Warrant—
Evidence of accomplice.
Held: 1, 1t is not necessary under the Extradition Treaty
and Act, that an original warrant should have heen
anted in the United States, for the apprehension in
this country of the person accused, to enable proceed-
;“a's to be effectively taken against him in this Province
2 %l' an offence within the treaty.
. hhe evidence of accomplices is sufficient to establish &
3 charge for the Furposes of extradition.
- Where the crime comes within the treaty, it is imma-
terial whether it is, according to the laws of the United
tates, only a misdemeanour and not a felony.
Mmagistrate here holding an investigation for the
burpose of extradition should not go beyond a bare
enquiry as to the primi facie criminality of the accused,
and should not enquire into matters of defence which do
not affsct such criminality.

[Chambers, March 25, 1870—4. Wilson, J.}
fA WTit of habeas corpus was obtained on behalf
of the prisoner, directed to the Sherif of the
County of York and others. )

The return stated that the prisoner was detain-
ed under the warrant of the police magistrate 0
the City of Toronto, on & charge of forgery com<
mitted in the United States, against the laws of-
that country,

J. H Cameron, Q. C, for the prisoner, urged .
the following points in favour of his discharge.

1. There was no charge made ia the United
States before or since this charge.

2. The oharge is ouly on the evidence of 83
accomplice.

3. The offence charged is not forgery withid
the law of the United States. :
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4. The charge is not within the treaty, and i8
condoned by a statute of limitation in the United
States, which period (two years) had expired
before the charge was made. )

See 1 Parker, Crim. Rep. 108: Ex parte Martin,
4 C. L. J. N.8S, 198; 29-30 Vic. cap. 45, sec. 3.

M. C. Cameron, Q. C., contra.

The remedy is not by habeas corpus.

It is Dot necessary that the charge should have
been made in the United States before proceed-
ing here: Reg. v. Anderson, 4C. L. J. N. 8., 815;
Ez parte Martin, ubi sup. : The Queen v. Gould, 20
U.C. C. P, 154

Fugitives from justice are not entitled to the
benefit of the limitation claimed, 6 Cranch 37;
1 Wharton’s Am. Law, sec. 436.

The case was argued before Mr. Justice Adam
Wilson, who prepared the following judgment,
which, however, was delivered by the Chief Jus-
tice of the Comwmon Pleas during the absence of
the former learned judge on circuit.

A. WiLsoN, J.—It was objected that no charge
had been made in the United States against the
Prisoner for the alleged offence, and that until
criminal proceedings had been taken there, none
could properly, under the treaty and our sta-
tutes passed for giving effect to the same, be
lnitiated here.

The statute of the Dominion, 31 Vie. eap. 94,
{Reserved Act; see 32, 83 Vic. p. xi.) reciting the

- lreaty, refers to “ persons who being charged with

.

i

the crime of murder, &c., within the jurisdiction
of the high contracting parties, should seek an
asylum, or should be found within the territories
of the other, provided that this shoald only be
done upon such evidence of criminality, asaccord-
Ing to the laws of the place where the fugitive or
Person so charged should be found, would justify
is apprehension and commitment for trial if the
crime or offence had been there committed, &e.”
. The charge may therefore be made within the
Jurigdiction of either of the high contracting
Parties, in case the evidence of criminality,
‘“according to the laws of the place where the
ugitive or person so ckarged should be found,
Would justify his apprebension and commitment
for trial if the crime or offence had been there
Sommitted.” The language of the enacting part,
8ec. 1) is to the same effect.

I should have thought that the statute per-
litted a charge to be made here against a person
Who had committed an offence within the treaty
n the United States of Americs, although no
Charge had been begun there against the person

or that offence, and I should have thought it to
free from all doubt but for the second section

of the aet, which enacts, that “In every case
of ¢omplaint and of a hearing on the return
Of the warrant of arrest, copies of the deposi-
Yions upon which the original warrant was
8ranted in the United States, certitied, &o.,
Way be received in evidence of the criminality of
¢ person 80 apprehended.” The Con. Stat. of
Anada, ch 89, sec. 2, referred to the original
arrant, not as the warrant that was granted,

t which ¢ may have been granted.”

I do not, however, consider the statute to re-
Quire that no charge should be laid here, when

® offence has been committed in the United

tates, until a warrant has been granted there.
he legnl furctionary is bound to act here *‘on
%wplaint under oath or affirmation charging any

person, &c.,” with one of the treaty offences.
Aud when the person charged is brought before
the judge or other person who directed the arrest,
the Judge or other person i to examine on oath,
‘“any person or persons touching the truth of
the charge, and upon such evidence a8 according
to the laws of this Province, would justify the
apprehension and committal for trial of the per-
son accused, if the crime had been committed
here, the judge or other person shall issue his
warrant for the commitment of the person
charged, to remain uotil surrendered or duly
discharged.”

The judge or other person acting may proceed
upon original vivd poce testimony in like manner
«as if the crime had been tommitted in this pro-
vince.”” He may, however, also receive copies of
the depositions on which the original warrant was
issued in the United States in evidence of the
criminality of the accused.

This, however, is an enablingact. There is no
obligation on the prosecutor to produce such de-

ositions,  And I do not conceive that the statute
requires there shall be first such depoeitions
taken, and a warrant granted thereon in the
United States, to give jurisdiction to the migis-
trate here,

The purpose of the statute was to permit the
foreigh evidence to be made use of here, and
pot to make it obligatory in the foreign country
to have issued a warraot against the offender as a
basis for our authority to act.

When once the foreign officers have the person
accused surrendered to them for removal from
this country it must be for themselves to justify
their detention of the person in their own couotry.

It may be that in cases of felony there the
detention may be justified by any one in like
manner, and to the like extent that it may be
sustified here withcut a warrant at all. But
whether it can or cnnnot, or whether thg offence
is there a felony or not, can make no difference

re.
heo\lr concern must be to deal with these foreign
offences in our own country in like manner ay if
they had been committed here: to enforce the
treaty effectually and in good faith, and to leave
all questions of municipal law between the foreign
authorities and their prisoner to be dealt with
and settled by their own system with which in
that respect we have nothing whatever to do.

1 sm therefore of opinion, that it waas not neces-
ary that an original warraat should have been
ranted in the United States for the apprehension

of the person accused, to enable proceedings to
pe effectually taken against him in this Province,
for on offence within the laws of the treaty.

The second objection was, that the direct evi-
dence of criminality was that of two accomplices,
and that such evidence was not sufficient to
establish the charge without proper corroborative
testimony. .

1 do not attribute much weight to this objec-
tion. the evidence of accomplices i8 a.dmlssuble,
and jurors may when the rule of law with respect
1o such persons has been explained to them, find
n verdict on the evidence of sccomplices aloue.
Justices holding such preliminary investiga-
tions, may assuredly do so, when the question is
whether the accused shall be put upon his trial
or not; and when all such questions, as to how
far his accomplices are to be oredited, will be
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duly and at the proper time considered, the ob-
jection i3 not sustainable.

It was thirdly alleged, that the facts did not
shew that the offence of forgery had been com-
mitted. It appears to me the offence has been
sufficiently charged and proved to constitute the
crime of forgery.

If it be uoder the act of 1823 (see Laws of the
Uunited States, Dunlop, p. 678, ch. 38), the
offence i3 a felony.

If it be under the act of 1863 (see United
States Statutes at Large, 37th Congress, ch. 67},
the offence will I presume be a misdemeanour.

And if it be under the act of 1866, 39 Congress,
ch. 24, itis a felony.

But whether a felony or misdemeanour can be
of no consequence—it is nevertheless the offence
of forgery, and it is with that alone that the
treaty and the statute deal.

It was lastly objected that the accused could
not be legally apprehended here upon the charge,
becanse the offence, if committed at all, was com-
mitted more than two years before the complaint
was made against him, and by the law of the
United States, the lapse of two years was a bar
to ti® criminal prosecution. .

The period of limitation was denied. Itwas said
to bo five years in cases which affected the United
States revenue. If it be restricted to the term of
two yenrs, theu it was said the case must fail.

It was answered on the other hand that it w83
a matter of defence only, and the defence might
be repelled by showing that the accused was 8
fugitive from justice.

1t appears to me that what the judicial officer
in this country has to do, is to determine the
primd facie criminality of the accused, to deter-
mine whether the evidence is sufficient to sustain
the charge or not. !

It is not by any means determined in the
United States whether a demurrer will lie, or &
motion in arrest of judgment may be made, if the
indictment show the offence to have been com-
mitted beyond the statutory period.

The accused is at liberty to take the benefit of
the limitation under the general issue, and the
prosecutor may show in reply, that the accuse
is not entitled to the benefit of the protection by
reason of his flight from justice.

. It appears to me it will be very inconvenient
if the magistrate here is competled to go beyon
the law of enquiry as to oriminality. X

Suppose some pardoning statute to be relied
on—with many execptions and special provi-
sions—and the accused claims the benefit of it
on the claim for extradition. Is the magistrate

to try this collateral question, whether the 86- .

cused i8 or is not within its provisions, or has of
has not forfeited his claim to its protection ?

The limitation is & matter of defence; the
accused is entitled to the advantage of it by ples,
or by some proceeding in the nature of a ples, 80d
be may be precluded from getting the advantage
of itby a proper replication, or by counter evi-
dence in the nature of & replication.

It affeots his liability to be prosecuted or
convicted, it does not affect hia eriminality.

On the whole, I thiok the accused should be
remanded generally to the custody from whence
he oame, to abide the decision of his Excellency
the Governor-General under the statute,

Prisoner remanded.

ENGLISH REPORTS.

Tae QueeN v. KiLaaM.

False pretences—** Obtaining” goods—Larceny Consolidation
Act (24 & 25 Vict. c. 29) s. 88.

To constitute an obtaining by false pretences there must
ge xzn intention to deprive the owner wholly of the pro-

erty,

The prisoner falsely pretended that he had been sent by
A. B. to order and obtain a horse for hire for him. The
horse was accordingly delivered to the prisoner, who,
after driving it during the day, rcturned it to the owner
in the evening.

Held, that the prisoner could not be found guilty of ob-
taining the horse by false pretences.
[C. C. R., 18 W. R. 957.]

C;se stated by the Recorder of the City of

ork.

James Kilham was tried before me at the last
Enster Quarter Sessions for the city of York on
an indictment containing three counts, the first
count of which was as follows:—¢ City of York
to wit, The jurors for our Lady the Queen upon
their oath present that James Kilham, on the
13th day of March, in the year of our Lord,
1870, in the city of York, unlawfully and know-
ingly, did falsely pretend to Henry Burton, then
being an ostler in the service of James Thackray
and Edward Thackray, then keeping horses for
bire in the city aforesaid, that he the said James
Kilham, was then sent by Mr. Hartley (thereby
then meaning & son of Mr. Thomas Gibson
Hartley, then living in Davygate, in the said
city), to order and obtain for hire a horse for
him, the said first mentioned Mr. Hartley, to

rive on a journey to Elvington, to be ready st
half-past nioe of the clock the nexc morning, by
means of which said false pretences the said
James Kilham did then unlawfully obtain from
the enid Henry Burton a certain horse of the
goods and chattels of the said James Thackray
8ad Edward Thackray with intent thereby them
to defraud. Whereas, in truth and in fact, the
8aid James Kitham was not then sent by the said
Mr. Hartley or any son of the said Mr. Thomss
Gl_bson Hartley, then living in Davygate afore-
8aid, to order and obtain for hire a horse for him
to drive on a journey to Elvingtou, to be ready 8t
half-past nine of the clock the next morning, 88
he, the said James Kilham well knew at the time
when he did so falsely pretend as aforesaid.”

. There were two other counts, slightly varied
inform but the same in substance. The evidenc®
on the part of the prosecation was that the
Prisoner had called at the livery stables of Messrs-
Thackray, who were duly licensed to let out
horses for hire, on the evening of the 13th 0
March last and stated to the ostler that he wss
sent by a Mr. Gibson Hartley to order a horset0
be ready the next morning for the use of a 808
of Mr. Gibson Hartley, who was a customer of‘
the Messrs. Thackray. Accordingly, the next
morning the prisoner called for the horse, whioh
was delivered to him by the ostler. The prison®®
was seen in the course of the same day driviof
the horse, which he returned to Messrs. Thack”
ray’s stables in the evening. The hire for the
horse, amounting to seven shillings, was neve’
paid by the prisoner. Mr. Hartley and his 80®
denied that they had authorised the prisoner to
hire any horse for them, or that the prisoner bad
used the horse for any purpose of theirs. °
prisoner was found guiity, but I respited the #¢*
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tence and admitted him to bail till the opinion of
the Court for Crown Cases Reserved could be
taken. I desire the opinion of the Court as to
whether the prisoner could properly be found
guilty of obtaining & chattel by false pretences
within the meaning of the statute 24 & 25 Vict.
¢ 96, s 88. The case of Reg v. Boulton, 1
Denison’s Crown Cases, 508, was relied on on the
part of the prosecution.
EowIN Prumer Pricg, Recorder.

April 19, 1870.

May 7.—No counsel appeared for the prisoner.

A. Simpson, for the prosecution. Obtaining
money by way of loan by a false pretence has
been held to be within the former statute, 7 &
8 Geo. 4, ¢ 29,s. 53; Reg. v. Crossley 2, Moo.
& R. 17, Patteson, J., laying it down that the
terms of that Act embrace every mode of ob-
taining money by false pretences, by loan as well
ag by transfer. Reg. v, Boulton (1 Dea C. C. 508),
is very like the present case. There the prisoner
obtained by a false pretence a railway ticket for
8 journey from Bendford to Huddersfield, which
would have had to be given up at the end of the
journey ; thoughinfact the prisoner was stopped
on the line and the ticket taken from him. What
the prisoner obtained there was the use only of
the ticket for the time duricg which the journey
would last ; and it appears from the judgment,
which was a considered one,that the fact that the
ticket was to be returned was present to the mind
of the Court. The learned editor of Russell on
Crimes (vol. 2, p. 645, note p.} questions that de-
cision, and puts the very case now before the
Court as on the same footing with it. In that he
is right, but it is submitted that the case cannot
Bow be quéstioned, and is binding on the Court.
This Court has already, in Morrison’s case, 7 W.
R. 554, Bell, 158, 167, held itself bound by Reg.
v. Boulton. The statutes relating to false pre-
tences were originally passed to avoid the diffi-
culty which existed of convicting of larceny any
persou who had obtained the property in the
goods by fraud, and ‘* they were not intended to
mitigate the common law:” 2 East, P. C. 689.
The first statute was 33 Hen. 7, ¢. 1, and was
sonfined to the case of obtaining goods by false
tokens, and that was extended by 80 Geo. 2, ¢.3,
to all cases where goods were obtained by false
pretences of any kind. [WirLes, J.—The words
-in the preamble of 83 Hen. 8, c. 1, are *get
into their hands or possession.” The note to
2 East, P. C. 689, goes to show that that was not
meant to apply to a oase of obtaining the use
only, but rather to cases where actual possession
was obtained. ]

Per Curian.—The question raised by this case
is a very important one, and the rule to be laid
down will be one of general application. The
Court is much indebted to the learned counsel
for the prosecution for his able argument, and
will take time to consider its judgment.

Cur. ady, vull.

June 4.—The judgment of the Court was now
delivered by

BoviLy, C.J.—We are of opinion that the con-
viction in this case cannot be supported. The
statate 24 & 26 Viot. . 96, s. 58, ensots that,
“ whosoever shall, by any false pretence, obtain
from any other person amy chattel, money, oF
valuable security, with intent to defraud, shall

be gt_lilty of misdemeanour.”” The word ¢ obtain™
in this section does not mean obtain the loan of,
bug obtain the property in any chattel, &o.
This is to some extent indicated by the proviso,
that if it be proved that the person indicted"
obtained the property in such manner as to
amount in law to larceny, he shall not, by reason
thereof, be entitled to be acquitted ; but it is
made more clear by referring to the earlier sta-
tute from which the language of sectivn 88 is
adopted. The 7 & 8 Geo. 4, c¢. 89, recites that
“a failure of justice frequently arises from the
subtle distinstion between larceny and fraud,”
snd for remedy thereof enacts that if any person
shall by any false pretence, obtain, &c. The
subtle distinotion which the statute was intended
to remedy was this, that if & person by fraud
induced another to part with the possession only
of goods, and converted them to his own use, this
was larceny; while, if he induced another by
fraud to part with the property in the goods as
well as the possession, this wae not larceny.
But to constitute an obtaining by falve pretences
it i8 equully essential, as in larceny, that there |
sholl be an’intention to deprive the owner wholly
of bis property, and this intention did not exist
in the case befors us. In support of the con-
viction the case of Reg. v. Boulton, 1 Den, C. C.
508, 19 L. J. M. C. 67, was referred to. There
the prisoner was indicted for obtaining by false
pretence a railway ticket with intent to defrand
the company. It was held that the prisoner was
rightly convicted, though the ticket had to be
given up at the end of the journey. The reasons
for this decision do not very olearly appear, but
is may be distinguished from the present case in
this respect, that the prisoner by using the ticket
for the purpose of travelling on the rallway, en-
tirely convertad it to his own use for the only

arpose for which it was capable of being appli-
ed. In this case the prisoner mever intended to
deprive the prosecutor of the borse or the pro-
perty in it, or to appropriate it to himself, but
only intended to obtain the use of the horse for
a limited time. The conviction must, therefore,
pe quashed.

Conviction quashed.

p———

CORRESPONDENCE.

Division Courts — Subpanas — Fees to
Attorneys.
To Tae Eprrors o¥ THE LooaL Courts GazETTE.

GexTLEMEN,—Section 100 of the Division
Qourt Act allows parties *‘to obtain from
either of the superior courts of common law
s subpeena requiring the attendance of wit-
pesses residing out of the county,” but no
provision is made either in the Act or Rules
for its cost.

Some time since, on bebalf of & plaintiff, I
jssued & superior court subpcens, on which the
witness attended, and a verdict was given for
the plaintiff, The clerk now refuses to allow
him the fees taxable thereon, according to the
superior court tariff, stating that he has no
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authority to allow more than the $1 paid for
it, and 50c. for the copy.

It seems to me there is a case reported in
your Journal, to the effect that a subpoena,
being a writ, must be issued by an attorney,
and endorsed with his name, &c. ; but whether
or not, I think that no one but an attorney
can issue such process. The fact of the act
requiring it, is sufficient authority for the
allowance of the fees properly taxable thereon,
according to the tariff of the court from which
issued.

As the clerks of this court look to your
Qazette for information and precedent in their
practice, your remarks on the above, either
as to the law or the practice of the Division
Court clerks generally, will be accepted as 8
favor. Yours, &c., Lex.

{If the clerk has taxed the amount disbursed
for the subpcena and the proper allowance for
the expenses of witnesses according to the scale
settled in the Superior Courts, he has done
all that the 100th section of the Division Court
Act justifies (see O'Brien’s D. C. Acts, p. 50,
note g). There is nothing whatever provided
by the Division Court Acts which sanctions the
allowance of fees to an attorney for suing out 8
subpceena, nor is it at all esgential that an at-
torney should be employed for the procuring
of either a Superior Court or a Division Court
subpeena. * Lex” must be well aware that
there is no tariff whatever of fees taxable to
an attorney as aguinst the opposite party in
the Division Courts,—nor is such a thing con-
templated, but the reverse (see 5., p. 14, sec.
36, and note (m).—Ebs. L. C. G.]

To Tae Eprrors o THE LAwW JoURNAL.

GENTLEMEN, — A man bequeaths his per-
gonal property to his daughters, leaving his
real estate to an only son, making a proviso
that the son shall maintain his mother during
life, or so long as she remains the widow of
the testator. Please state in the next number
of the Journal if she will be obliged to com-
ply with the conditions of the will, or will
she have power to set aside the will and claim
one-third of the real estate, Also, if a work
entitled the * Capadian Domestic Lawyer” is
recognised by the profession as good authority.

Hoping that you will favor with an early
reply, I remain your obedient servant,

InQuIRER.
Sheffield, Sept. 7th, 1870.

[ The question of law put by our correspon-
dent is not one that comes within our rule to
answer. He must consultalawyer. We are
not acquainted with the book referred to, and
therefore can give no opinion upon it. The
profession have, however, in a measure, a
kindly feeling to the authors of “law made
easy ” books, as their tendency is in a general
way (not from any mistakes that may be in
them, but from the * penny wise and pound
foolish” economy of those who trust them
alone) to put money in the lawyers’ pockets.

Fps. L. J.]

REVIEWS.

The Canadian Illustrated News.
Desbarats: Montreal.

George E. -

This illustrated weekly makes its regular
and welcome appearance. We are glad to see
the marked improvement in its illustrations,
and to hear that the enterprising publisher is
encouraged by the patronage he has received
to increase his exertions to make it a first-class
periodical. The difficulties in starting, and
when started, in keeping up an illustrated.
paper, especially when its circulation must of
Decessity be somewhat limited, are great, but .
success, we trust, will be the resuit. Asa
Canadian paper we wish it success, which
its intrinsic value, especially in the reading
matter it contains, fully merits.

—

IMPORTANT NEWSPAPER CHANGE.

TH@ Hearra AND Home, a finely illustrated

journal of a high character, hitherto issued
by Messrs PerreNoILL, Bates & Co., has been .
purchased by Messrs Orange Juop & Co., of 245
Broadway, New York, the well-known publishers
of the American Agriculturist. Messrs S. M.
PerrExciLy & Co., whose great advertising agen-
¢y, established in 1849, is one of the largest and
most reputablein the world, find that their exten-
8ive business requires their exclusive attention,
and they therefore transfer HeanTa Axp HouME t0
the new publishers, whose long experience and
abundant facilities will enable them not only to
maintain the past high character of the paper,
but to add waterially to its value. The new
Publishers also announce a reduction of the terms
10 $3 per year. The change will not at all affect
the American Agriculturist, which will continue on
independently as heretotore.—The illustrations
and reading matter of the two journals witl be
entirely different. Either of the two journals wil
be furnished from now to the end of 1871 (10
months ), at the yearly subscription rate, viz::
the Weekly HEArTH axp Home at $8.00; the
Monthly AMERICAN AGRICULTURIST, §1.50; or the
two for $4.00.




