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DIARY FOR FEBRUARY.

Last day for Co. Tr. to farnish to Clks of Mu.in
Coun’'s lists of land liable to be sold for taxes.

. Tues.

Wed. Purification of B. V. M. Meet, Gr. 8ch. Board.
Fri... Exam. of Law 8tudents for cali to the Bar,
Sat. .. Exam. of articled Clerks for certificate of fitness.
S8UN. 5th Sunday after Epiphany.

Mon. Hilary Term begins.

Wed. Last day for service for Co. Ct. York. Interim
Exam. of Law Stnd. and Art. Clks. New T.
Day, Q. B. Last day for setting down and
giving notice for rehearing. New T.D.,C. P.

Paper Day, Q. B. New Trial Day, Common P.

Paper Day, C. P. New Trial Day, Queen’s B.

Septuagesima.

St. Valentine. P. Day, Q. B, N.T. Day, C. P.

Paper Day, C. P. New Trial Day, Queen’s B,

Paper Day, Q. B. New Trial Day, Common P.

P. D. C.P. Re-hearing Term jn Chancery com.

18. Fri. . New Trial Day, Queen’s Bench.

19, Sat. . Hilary Term ends. Dec. for County Ct. York.

20. SUN. Sexagesima.

24, Thur. St. Matthias.

27. 8UN. Quinquagesima,

28, Mon. Last day for Notice of Trial County Court, York.

e O O

11. Fri. .
12, Sat. ..
13. SUN.
14. Mon.
15, Tues.
16. Wed.,
17, Thur.
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ISSUE OF WRITS OF ATTACHMENT IN
‘s DIVISION COURTS.

The simplicity so necessary to the working
of Division Courts, has, in some cases, had the
effect of allowing thoughtless or unscrupulous
Persons to work injuries, which are not so
likely to occur in coarts of higher jurisdiction.
In the higher courts to which we refer, the pre-
liminaw steps must come before the judge,
Whereas in Division Courts many important
Measures are taken under the supervision of
t!le clerks only, or even indeed before a jus-
_tlce of the peace. Of course when process is
188ued by the clerks, there is a strong element
of safety and almost a ‘certainty that the pro-
Ceedings will be regular in form ; bat, in the
Case of justices no such security exists, as the
Tecords of the courts plainly show.

Our attention has been called more especi-
ally to the issuing of writs of attachment as
Well gt the instance of thoughtless persons,
Who do not sufficiently consider the step they
&re about to take, as by unscrupulous credi-

. tors Wflo use the ready machinery of the court
:: an instrument to terrify those with whom
“ :ly have to deal into submitting to such
) s as they may think proper to impose.

¢ Board of County J udges in preparing

their forms have studied to provide that all
the requisites of the statute should be com-
plied with, and have made it necessary that
the party seeking to have the writ issued
should swear positively to the fact and nature
of the indebtedness and that the debtor has ab-
sconded, or has attempted to remove his pro-
perty out of the Province or County, or that
the debtor keeps concealed with intent to de-
fraud the creditor of his debt; and the credi-
tor must also swear that he does not act from
a vexatious or malicious motive. Now if the
requirements of the statute are carefully con-
sidered, and the affidavit carefully read over
before swearing, much of the evil that has
arisen would be avoided ; of course this would
not deter persons who were so disposed from
wilfully using the writ as, we might almost
say, an instrument of torture.

When looking over some cases recertly
decided in the Court of Queen’s Bench, we
noticed a case, Hood v. Cronkite, p. 98, which
shews what serious trouble and expense a
man may incur who-improperly sets the ma-
chinery of the court in motion. In that case
the defendant had a writ of attachment issued
out of the Division Court, merely because he
believed that the plaintiff intended to remove
his goods out of the county. Upon it being
proved that the defendant had no sufficient
reason to believe that the plaintiff had made
any attempt to do so, the court considered that
the issuing of the writ was not warranted, and
gave judgment against the defendant. In the
game case it was also held that the defgndant,
having caused the writ to be issued for a larger
gsum than he afterwards obtained judgment
for, Was liable for having maliciously issued
the writ for too large an amount. It will
thus be seen that persons, unless they exer-
cise & great deal of care, may find themselves
saddled with an action, resulting in their be-
ing mulcted in a large sum in the shape of
damages and costs, to say nothing of the
expense and annoyance of defending a suit.
We cannot expect that anything we could
say in the matter, would have the effect of
entirely suppressing a careless use of the
facilities afforded by the machinery of the
Division Courts in such cases as the present,
but our object will be obtained if it causes
a more general carefulness in those who find
it necessary to use these facilities in order to
accomplizh a desired end.
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OVERIIOLDING TENANTS.

We publish in another place a judgment
given by Mr. Hughes, Judge of the County
Court of Elgin, under the Overholding Ten-
ants Acts, which decides a point of interest.

This decision is at variance with the dictum
of Judge Logie, County Judge of Wentworth,
in Nush v. Sharp, b C. L. J., N. 8., 73, though
the latter case went off on another point than
that expressly decided in Re Sutton v. Ban-
croft, to which we now refer.

A careful reading of the late Act in connec-
tion with the former statutes and decisions
thereon would seem to shew that the con-
struction placed upon the Act by Judge
1Iughes is the correct one.

JUDGE MALLOCH.

We learn from a local paper some particu-
lars of the late judge of Leeds and Grenville,
whose sudden death recently took place, at
the age of 73.

He was born in Perth, Scotland, on the 13th
of April, 1797. He came to Canada in 1817.
He studied law with the late Levius P, Sher-
wood, and began to practice his profession in
1825. In 1837 he was appointed judge of the
Bathurst District, and of Leeds and Grenville
in 1842, which office he held till last year,
when he resigned. Judge Malloch was one of
the five Judges appointed in 1854 to frame
Rules of Practice for the Division Courts—the
Rules which were in force until a recent period.

We find also from one of the Blue Books
that M. Malloch’s period of public seryice
dates from 1820, when he was appointed Re-
gistrar of the Surrogate Court of the then
Johnstown District. For a period of half a
century he enjoyed the confidence of the Crown
and the public.

SELECTIONS.

THE JUDICIAL SYSTEM OF FRANCE.

France with a population of 387,000,000, is
divided into 86 departments ; each department
is divided into districts, or, as they are called,
arrondissements, of which there are 363, in
each of which is a court, known as the Tribu-
nal of First Instance, making 863 of these
courts. :

Each district is divided into cantons, of
which there are 2847, each canton into com-
munes or parishes, of which there are 36,819.
In each canton there is a justice of the peace,

who decides summarily, without the interven-
tion of attorneys, all matters in contests of
small importance, and has jurisdiction in cri-
minal matters where the fine imposed does not
exceed fifteen francs ($3), or where the im-
prisonment is for five days or less. The Tri-
bunal of Justice of the Peace also acts with
the consent of parties as a court of concillia-
tion. There are 2847 justices of the peace.
They are all salaried officers, and are profes-
sional men. The maires of communes also
exercise, it would seem, some judicial author-
ity. The appeal from the decision of the Tri-
bunal of the Justice of the Peace, is to the
Tribunal of the First Instance of the district,

TriBuNaLs oF First INSTANCE.

The Tribunal of the First Instance is com-
posed of from three to twelve judges, according
to the population of the district. If the court
has seven or more judges, is divided into two
chambers, one of which has charge of criminal
and the other of civil matters.

If the court has twelve judges, it is divided
into three chambers, two civil and one crimi-
nal.  The Tribunal of First Instance at Paris
being very large it is divided into ten cham-
bers. It has one procureur imperial, or attor-
ney-general, with twenty-two deputies, and
one registrar, with forty-two deputies.

The concurrence of three judges of a cham-
ber, in this court.in civil cases, and of fize in
criminal cases, is necessary for a decision.

One of the judges of this tribunal is appoint-
ed to act in the district for three years as a
judge of criminal instruction. There is usually
one to every criminal chamber, and att®hed
to the Paris Tribunal of First Instance there
are eleven. This judge, in conjunction with
the procureur imperial (district attorney), ex-
amines every case of criminal accusation, and
makes his report once a week to the criminal
chamber of the Tribunal of First Instance, and
that body, which must be composed of at least
five judges, decides whether the party accused
shall be discharged or not. If they decide
that he shall not be discharged, they send the
case to the criminal chamber of the Court of
Appeal of the jurisdiction for further examina-
tion, and if that body think that a crime has
been committed, and that it is of sufficient
gravity, they send the case to the Court of
Assize of the department to be tried by a jury.

The decisions of the Tribunals of First In-
stance are reviewable in the Court of Appeal
of the jurisdiction.

The judges are appointed for life.

CoURTS OF APPEAL.

There are twenty-seven Courts of Appeal
in France, now called Imperial Courts, each
of which takes its name from the city or place
where it is established. Each court is divided
into chambers, corresponding usually with
the number of departments over which the
court has jurisdiction ; so that in the twenty-
seven courts, there are eighty-six chambers,
that being the number of the departments in
France.

s
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Each Court of Appeal is composed of at least
twenty-four judges, who are called counsellors,
and is usuvally divided into three chambers,
one having cognizance of civil cases, one of
criminal accusations, and the other of appeals
in police matters. In thecivil chamber, seven
judges must concur in a decision, and in the
chamber of accusation, five. There is one
general president, and a president for each
chamber, who is selected by the judges of that
chamber.

The Court of Appeal in Paris has six cham-
bers, a first president, six presidents of cham-
bers and fifty-nine judges.

In important matters, such as questions of
state, or very difficult questions, two cham-
bers, where there are more than one, are united
and the decision must be concurred in by four-
teen judges. This is termed the solemn hear-
ing, and is called by the first president of his
own motion or by him, upon the request of
one of the chambers, in a matter which they
deem of sufficient importance,

The appeal from this court is to the Court
of Cassation, and must be brought within
three months, ’

The judges are all appointed for life, but may
Tetire or be retired upon a pension after thirty
Years' service, or in the event of permanent
Infirmity.

CoURT OF ASSIZE.

There is also a Court of Assize, composed
of judges of the Court of Appeal in each de-
Partment (or eighty-six in all), for the trial of
criminal cases with a jury., Where the seat
of the Court of Appeal is within the depart-
ment, the Court of Assise of the department
18 held by three of the judges of the Court of
Appeal, the senior judge being president, and
When such is not the case the Court of Assize
18 held by one judge of the Courtof Appeal,
and two judges of the Tribunal of First In-
Stance of the district where the Court of As-
SIZ_e is held; the judge of the Court of Appeal

eing president. *

The Court of Assize is held every three
Wonths, usually at the chief town of the de-
Partment. The one in Paris is held twice every
Month, The trial is public; the jury is com-
Posed of twelve; they pass only upon the facts,
and a verdict by the majority is sufficient,

¢ appeal from the judgment of the Court
OF Assize is to the Court of Cassation, and
Tust be brought within three days.

TRrIBUNALS OF COMMERCE.

cit'.l'he.re are in all the commercial towns and
ofles in France what are known as Tribunals
Commerce. The number or the locality of
mie:e courts is not fixed by law, but is deter-
. ed by the government, according to the
o Bencies of each locality., This court takes
e%mzance only of disputes and transactions
martreen merchants, tradesmen, bankers, or of
whi ers connected with trade or commerce, in
ichis included bankruptcy. It is composed

-

of a president, of judges and of supplemental
judges. The number of the judges must not
be less than two nor more than fourteen. The
number of the supplemental judges is in pro-
portion to the exigency of the public service.
The number of each in each tribunal is fixed
by a government regulation. The judges of
this tribunal serve for two years, without com-
pensation, and are elected by an assembly of
the most eminent commercial men within the
district, the list of electors being prepared by
the prefect of the department, and approved
by the minister of the interior. Any commer-
cial man thirty years of age, who has exercised
his calling with honor and distinction for tive
years, may be elected either as a judge or a
supplemental judge. The president must be
forty years of age, and be chosen from among
those who has served as judges. Three judges,
at least, must concur in & decisjon. 1f the
amount involved is under 1500 francs (§3t:0)
there is no appeal, nor in any matter, if the
parties give their consent to abide by the de-
cision without appeal. In all other cases an
appeal lies to the Court of Appeal within the
jurisdiction, and takes priority in the court
over other appeals.

In the Tribunal of Commerce in Paris, there
were in the year 1853, 51,042 cases, of which
83,257 went by default, 10,465 were put at
issue, 2663 were concillated, and 1985 were
withdrawn. This tribunal has a general presi-
dent, ten judges and sixteen supplemental
judges. It 'is in session every day throughout
the year except Sundays, and is one of the
most useful courts in France.

Court or PrupuoxMEes.
(4 Mechanic's or, Workingman’s Court)

There isin the cities of Paris and Lyvons,
and in some of the other cities, a court called
The Court of Prudhommes (literally good and
true men, but meaning in this connection men
well versed in some art or trade). It takes
coghizance of all contests between manufac-
turers or master workmen, and their workmen
and apprentices. It acts first as a court of
conciliation, and if that fails, it has jurisdic-
tion to the amount of 200 francs ($40), with-
out appeal, and jurisdiction to any amount
subject to appeal to the Tribunal of Commerce,
if there is one in the district, and if not to the
Tribunal of First Instance.

This Court of Prudhommes consists of a
council composed of master-workmen or man-
facturers, and of foremen, being six of each,
equally balanced ; one-half of each of which go
out every two years, but are re eligible. They
are elected by the members of their respective
classes. To them is added a president, and
two vice-presidents, appointed by the sovereign
for three years, but who are re-eligible. .

is is'a very practical and most useful tri-
bunal, Tt sits every day except Sunday, de-
cides cases with great dispatch, with little
expense, and generally to the satisfaction of
both parties, They are usually settled by con-
cilliation, There are in the Paris Tribunal
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about 4000 cases in the year, two-thirds of
them relating to wages. The judgments sel-
dom exceed one hundred annually, and appéals
are rare.

CoURrT OF ACCOUNTS.

The next court is the Court of .@ccounts.
It is a court of exchequer, before which come
matters relating to the public expenditures, all
fiscal mstters, claims against government, the
administration of poor-houses, hosp_lt:\ls, public
charities, &c. It has a first president, three
presidents, eighteen counsellors, or masters of
account, and eighty referees, divided into two
classes, a registrar and deputies and three
chambers, each of which has separate duties.
The appeal from this court is to the Council
of State.

Counrtr oF CASSATION,

The last and highest of the permanent courts
-of France, is the Court of Cassation. Tt is
composed of fifty judges, called counsellors,
and is divided into three chambers, one of re-
-quest (matters arising upon petition), one civil,
.and one criminal and police. It has a first
president and three presidents of chambers,

It is the final appellate court from all inter-
‘mediate tribunals of last resort, such as the
Courts of Appeal.

An appeal to it must be brought within

three months after the judgment appealed

“from was rendered.

It doe’s not, as the Courts of Appeal do, re-
view the merits, but as its name imports, breaks
the judgment, if the forms of procedure have
been violated, or the judgment is founded upon

.an erroneous interpretation ofthelaw, and sends
the case back for another hearirg, usually to
.a different tribunal, but one of the same rank,
.as the one that first decided it. The court to
which it is sent, is not, as our inferior courts
are, bound by the interpretation given to the
law by the higher tribunal, but may make the
same decision as the former tribunal, if it
thinks that the decision of the Court of Cassa-
tion was erroneous, though, of course, great de-
ference is paid to the opinion of the higher
tribunal. Instances have occurred in which
three different courts of appeal rendered the
-same judgment notwithstanding it had been
twice declared by the Court of Cassation to
be erroncous. Where such is the case, the
- question is no longer agitated, but the govern-
ment (the Corps Legislatif), with the sanction
- of the emperer, makes a decree declaratory of
the law, which is binding thereafter upon all
judicial tribunals.

The applicant must deposit 250 francs ($30),
which he forfeits to the other party if he fails,
and is sentenced in addition to pay 300 francs
($60), to the state.

No chamber of the Court of Cassation ean

- give judgment unless it i3 composed of seyen
Jjudges, including the president.

Each chamber appoints its own president,

and five members go out of each chamber
- every six months, but not until they have fini-

shed all the matters heard before them. The
Civil Chambers sit every week day except
during the months of September and October;
the Criminal continuously throught the year,
and the session is four hours a day.

In great or very important cases, the three
chambers are calied together by the first pre-
sident of his own motion or upon the request
of one of the chambers. The judges are robed
in scarlet upon the occasion, and when they
come together it is the most imposing and
dignified judicial body in the world,

The judges of the Court of Cassation are
appointed for life, and are retired in the same
manuner as the judges of the Courts of Appeal.

Hier Courts oF JUSTICE.

The highest court in Frauce is the High
Court of Justice, which assembles only when
an imperial decrce is issued for its convocation
for the trial of offences against the life of the
sovereign or the safety of the state. It is
composed of five judges and five supplementary
judges, chosen from the judges of the Court of
Cassation, and of a jury of thirty-six chosen
from the members of the councils general of
the departments. The judges and the jury
are appointed annually by the sovereign.

The foregoing is a concise but accurate and
full statement of the whole judicial organiza-
tion of France. It does not however embrace
any changes that may have been made during
the past ten years, as the writer has not had
facilities for ascertaining what laws or de-
crees have been enacted within that period.
It may be added that the civil judicial organi-
zation of France is regarded as very perfect,
and that the jurists of no country have done
more to advance the science of jurisprudence.
—C. P. D.—The American Law Register.

THE NEW DEBTORS ACT.

On Saturday the first prisoner under the
Debtors Act was lodged in Whitecross Street
prison. He was committed by Mr. Justice
Montague Smith for one mounth, in pursuance
of the fotlowing provision in the new act (32
& 33 Vic. c. 62):—** When the plaintiff in any
action in any of Her Majesty’s superior courts
of law at Westminster, in which, if brought
before the commencement of this act, the de-
fendant would have been liable to arrest,
proves at any time before final judgment, by
evidence on oath, to the satisfaction of a judge
of any of those courts, that the plaintiff has
good cause of action against the defendant to
the amount of £50 or upwards, and that there
is probable cause for believing that the defend-
ant is about to quit England unless he i ap-
prehended, and that the absence of the defend-
ant will materially prejudice the plaintiff in
the prosecution of his action, such Judge may,
in the prescribed manner, order such defend-
ant to be arrested and imprisoned for a period
not exceeding six months, unless and until
he has sooner given the prescribed security,
not exceeding the amount claimed in the ac-
tion, that he will not go out of England with-
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out the leave of the court. When the action
is for a penalty, or sum in the nature of a
penalty, other than a penalty in respect of
any contract, it shall not be necessary to
prove that the absence of the defendant from
England will materially prejudice the plaintiff
in the prosecution of his action, and the
security given (instead of being that the de-
fendant will not go out of England) shall be
to the effect that any sum recovered against
the defendant in the action shall be paid, or
that the defendant shall be rendered to prison.”
On Saturday the number of prisoners was 30,
of which 21 were committants from county
courts. When the new act came into force
there were 134 inmates.— The Law Journal.

DISSOLUTION OF CONTRACT BY
DEATH.

MASTER AND SERVANT.
Farrow v. Wilson, C.P., 18 W, R. 43.

The short point decided in this case is that
the contract of service between a master and
servant is put an end to by the death of the
master.- The general rule on the subject is
laid down in the judgment of the court—viz.,
“that the death of either party puts an end
to such contract for personal service unless
there is a stipulation express or implied to the
contrary.”

The principle of the decision is not new,
but has been frequently recognised before, as,
for instance, in Beast v. Firth (1T W. R. 29),
where a covenant of service in an apprentice-
ship deed was held subject to the implied con-
dition that the apprentice should be in a state
of ability to perform the covenant, and it was
held that the illness of the apprentice was an
answer to an action on the covenant. To the
same effect also are the cases Tuylor v. Culd-
well (11 W. R. 726), and Tasher v. Shepherd
(9 W. R. 476).

The precise poirt in question in Farrow v.
Wilson scems, however, not to have been be-
fore decided.— The Solicitors' Journal & Ee-
DPorter.

We arc exceedingly glad to observe that the
following notice hes been posted in the Wor-
ship Street Police Court:—

*Ou and after January 1, 1870, no person
Will be permitted in any way to practise at this
Court except those entitled by law to do so, viz.:

- Barristers-at-law; 2 Attorneys or solicitors;

. Persons specially authorised by statute to
Conduct certnin cases before magistrates. DBut
the articled clerk to an attorney or solicitor will

e allowed to represent his principal upon pro-

ucing a written request that he may be per-
mitted to do so, and upon his satisfying the
Presiding magistrate that the nbseuece of such
8ttorney or solicitor is unavoidable. This rule
will be strictly ndhered to.

(Signed) " C. E. Eruisoy,

R. M. Newrox.

This step deserves to be followed in all the

Police courts. The Worship Street magis-

% Magistrates.”

trates deserve praise for having thus rid their
court of those disreputable and very undesir-
able advocates who infest police courts, *tout-
ing” for leave to appear.—The Solicitors
Journal & Reporter. :

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.
NOTES OF NEW DECISIONS AND LEADING
CASES.

ILLEGat CoNTRACT.—Property pledged to the
keeper of a brothel to secure payment for wine,
&c., consumed in a debauch in said brothel, can-
Dot be recovered by the pledgor of the pledgee.
—Taylor v. Chester, L. R. 4 Q. B. 309.

InsuraNcE.—1. Meat shipped at Hamburgh
for London was delayed on the voyage by tem-
pestuous weather, and solely by reason of such
delay became putrid, and was necessarily thrown
overboard at sea. Held, not a loss by perils of
the gea, or within the words *‘all other perils,
losses, and wisfortunes,” &c., in a policy of
insurance on said meat - Taylor v. Dunlar,
L. R. 4 C. P. 206.

2. An assurance company lent W. £1000 on a
mortgage for that sum and on a policy on hislife
for the same amouut, which he effected with them
for the purpose. The policy contained a condi-
tion, that if W. should die by his own hands,
&e., it should be void, *:except to the extent of
any bona fide interest therein which, at the time
of such death, should be vested in any other
person . ... for a sufficient pecuniary or other
consideratien.” W. ocommitted suicide while
insane, the policy being still in the hands of the
company. J[leld, that the company came within
the above exception to the condition, and that
the policy was valid to the extent of the debt to
them. The mortgnge wns ordered to be re-
sssigned — White v. British Empire Mutual Life
Assuranes Co., L. R. 7 Eq. 894.

LiBen -1, At a meeting of a board of guardians
at which reporters were present. A member, E.,
said ‘‘ he hoped the local press wouldl take notice
of this (the plaintiff’s) very scandalous case,”
and requested the chairman, P., to give an out-
line ofit. P. did so, and said, ** I am glad gen-
tlemen of the press are in the room, and I hope
they will take notice of it.”” There was other
language to the same effect. A correct but con-
densed summary of the proceedings, containing
remarks defamatory of the plaintiff, which were
made at the meeting, was afterwards published
in two local newspapers. Held (Exch. Ch. per
Kearing, Monrague Smrrn, & Hasxen, JJ.,
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Byres & MeLLoR, JJ., dissentientibus), that there
was evidence to go to the jury of publication of
the libel in the newspapers by E. and P.— Parkes
v. Prescott, L. R. 4 Exch. 169.

2. The defendant, in a privileged communica-
tion, described the plaintiff’s conduct as ¢ most
disgraceful and dishonest.” The conduct so de-
geribed was equivocal, and might honestly have
been supposed by the defendant to be as he
described it.  Ileld, that the above words were
not of themseives evidence of a.tual malice.
(Exch. Ch.)—8pill v. Muule, L. R. 4 Exch. 232.

Nrisavce.—A tenant from year to year ob-
tained an injunction from Maring, V.C., against
the erection of a circus, which was to last only a
short time, on the ground that it would draw
together a crowd of disorderly persons. Defen-
dant appeaied, the land having meanwhile been
covered with permanent buildings. IHeld, that
there was not sufficient ground for an ivjunction,
and this having been granted, the appeal was not
only for costs.

But an injunction against a cireus, the noise of
which was so loud as to be distinctly heard in
the plaintiff 's house when the windows and shut-
ters were closed, was upheld, without a trial by
jury. Since Sir John Roll's Act, 25 & 26 Vic.
c. 42, this is not necessary if the evidence satis-
fies the court.—Inchbald v. Robinson. Inchbald
v. Barrington, L. R. 4 Ch 388,

ProxiMaTE CAUSE.—By an act of Parliament,
a cut was to be built, and also a culvert under it,
which wes always to be kept open. In conge-
quence of the negligent construction of the cut
by the defendants, the waters of a neighboring
river flowed into it, burst the western bauk, and
flooded the adjoining land. The plaintiff, owning
land east of the cut, closed the culvert to pre-
vent his land being flooded; but the owners on
the west, believing that this would be injurious
to their lands, reopened it, and the plaintif’s
land was flooded in consequence. Jleld, that
defendants were liable for the entire damage so
caused to plaintiff’s land, whether t’he reopening
of the culvert was right or wrong.—Collins v,
Middle Level Commissioners, L. R. 4 C. P. 279,

WiLL.—On the back of a will was found g
memorandum in the testator’s hnndwriting,
signed by bhim and, witnessed. The witnesses
coull not remember whether the paper was
signed when they attested it, and the testator
did not say what the paper was. Probate of the
paper as & codicil, on motion, Was refused,—
Goods of Swinford. L. R. 1 P. & D. 630.

2. A testator made a will in favor of his sistep
-only, givicg her ‘““all my house and land and

book debts,” &c., ‘“every thing on the said pre-
mises,” *and all other chattels.” J7!d, that
the last words carried the general residue —
Gosds of Sharman, L. R. 1 P. & D. 661,

_—

Warknouse RecEirrs—Cox. Stat. C. cm. 54
—Tbe plaintiffs on the 20th September reccived
a note for § 800, payable to, and endorsed by L.,
with L’s warehouse receipt for wool attached,
which they discounted on the 4th October, 1867.
On the 21st October, $1179 ouly remaining due,
they took a note for this sum from M., the maker
of the previous note, with bis receipt for some
wool, in addition to a receipt from L. for what
remained of ‘the wool covered by L.’s previous
receipt. It was not discounted however on that
day, because M. did not pay the discount, and
on the 5th December M. made another note for
the same sum, at ten days, in place of it, which
was discounted with the same two warchouse re-
ccipts attached. It was remewed on the 24ih,
with the same reccipts, and not being paid the
plaintiffs in April gold the wool, through a broker
who was unable to get it; and they thereupon
replevied on the 9th May.

Ileldq, following Bank of British North America
V. Clarkson, 19 C. P. 182, that the warehouse
receipts being taken directly to the Bank, and
ot by endorsement, were not within the statute,
Consol. Stat. ch. 54, sec. 8, and that the plain-
tiffs therefore could not recover.

Richards, C. J., and Adam Wilson, J., however,
dissented from that decision, though following it
in accordance with the established practice.

Ileld, also, that the transaction of the 5th
December might be considered as a new on2, and
that the plaintiffs therefore had not held the wool
more than six months, so as to defeat their title,
under see. 9, ,

If they bad, defendants might shew that fact
under a plea of not possessed.— The Royal Cunas
dian Bank v. Miller et al., 28 U. C. Q B, 593.

Lease — Rest PavasLz 1n Crors — WHEN
Due.—Defendant leased a farm to the plaintiff
for five years from the 3lst March, 1866. [fe
was to find the team and seed for the first year,
** to receive as rent for the first your two-thirds
of all the grain when cleanel, threshe!, and
ready for market, also one-third of the straw,
turnips and root erops, and half of the hay; for
the remainder of the term to receive one-third of
all the crops, with the exception of the hay, of
which one-half.” Defendant haviny distrained
on the 16th December, 1867, for the second
year’s rent.

Held, that the words “ when cleaned,” &e.,
applied only ot the first year, and that the
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second year’s rent did not become due until the
end of the year, i. e.. 1st March, 18¢8. Semble,
that otherwise the rent was sufficiently certain
to warrant a distress, and that such distress
might be sold.

Wilson, J., dissented, on the ground that the
rent, being payable in kind, was due when the
respective crops were ready for delivery.—
Nowery v. Connolly et al, 29 U.C. Q. B. 39

REPLEVIN—STATEMENT oF LOCALITY—PLEAD-
1¥¢—C. 8. U. C. ch. 23 —Defendants took tim-
ber made by the plaintiff on land of which he
Was in pos-ession, and the plaintiff replevied.
The declaration alleged the timber to have been
taken from lot 12, and the defendants pleaded
non ceperunt, and that the timber was theirs.
At the trial, defendants having given evilence
that the timber was not cut on lot 12, but on 13,
claimed a verdict without shewing any title to 13,
or that they were authorized to seize the timber
there ; but the learned judge ruled that the
Plaintiff, having proved possession of the timber,
Was entitled to recover.

Semble, that the ruling was right, for though
in England the place of taking must be stated
in replevin, and is material, it is different under
our Replevin Act when the action is not founded
on a wrongful distress.

A new trial was refused, the ruling of the
learned judge at the trial not having been ob-
Jected to, or his attention called to the distinction
between replevin and trespass under the plea.

Wilson, J., dissentcd, on the ground that the
hcality, having been alleged in the declaration,
Was material, and the plaintiff was bound to

Drove it.— Fitzpatrick v. Casselman et al., 29 U.
C QB 5

S ———

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.
I‘TO'I‘ES OF NEW DECISIONS AND LEADING

CASES.

BeLLiNG LiquoR, WITHOUT LICENSE—APPLICA-
rx?x ¥or CerTIORARI —PROOF —ForRM oF Rule

#.—On an application for a certiorari to re-
m.ove a conviction of one J. B. for selling liquor
Without license.—

. Held, 1. That the rule nisi was properly en-
titled « Ip the matter of J. B.;” and that it need
Mot state into which court the conviction was to
be removed, for that this was sufficiently shewn

v the entitliog it in the court in which the
Motion was made
da!21.t ;I'hut on sx.mh & charge it was for the defen-

0 shew his license, not for the jnformant
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to negative its existence. 'The certiorari was
therefore refused.—In the matter of John Burrctt,
28U.C. Q B, 559.

ScrHooL TrustEEs—Loay To—PersoNaL LIa-
BILITY—CHANGE oF Scroon Sire—C. S U C.
CH. 64, sec. 30 —Two of the trustees of a schonl
section, wishing to change the school site, eatled
a Teeting of the freeholders and householders,
who rejected the proposal. The two trustees
thereupon chose an arbitrator, nssuming to act
under sec. 30, Consol. Stat. 1. C. ch. 6% but
nene was chosen by the freeholders and howse-
holders, and under the ndvice of the deputy
superintendent the trustees called another weet-
ing, at which a motion to appoint sneh arhitra-
tor was rejected. The trustees’ arbitrator and
the local superintendent thereupon made an
award changing the site. A special meeting
was then called to consider how the money
should be raised to carry out the change at
which the conduect of the trustees and the change
were strongly disapproved of.  The two trustecs
thereupon petitioned the township council, xtat-
ing that the ‘rate-payers were desivous (f pur-
ohasing a new site, and asking for a laan of &100
“for which the trust-es will bind themselves to
pay the interest annually, and the principal wha
due.” This was granted, and secured by two
instruments, as follews : —

“We, the undersigned, Trustees of School
Section No. 11, do hereby promise to pay rne
treasurer of the Corporation of Toronto Town-
ship, on,’ &e

(Signed) I:‘[)’ } Trustees

with the corporate seal affixed. The money was
expended for the purpose mentioned. The town-
ship corporation having sued the two trustees
individually on these notes, and on the common
counts :

IIeld, that they could mot recover on the
notes, for, 1. They were payable to the trea-
surer, not to the plaintiffs, and were not negoti-
able; and 2. The defendants were not personally
liable upon them.

IHleld, algo, Wilson, J, dissenting, that de-
fendants were not liable upoun the common
counts either, for the intention of all partics
plainly was that the trustees as a corporation
should be bound, not the defendants personally;
and there being no fraud or concealment on their
part, the fact that they as a corporation had no
authority to borrow, nor the plaintiffs to lend,
could not, under the circumstances, mrke them
per<onally liable.

Semble, per Richards, C.J. that under sec. 39,
the difference of opinion as to the change of site



24 —Vol. V1]

LOCAL COURTS & MUNICIPAL GAZETTE.

[February, 1870.

authorized a reference to arbitration ; but that
the refusal of the freeholders and householders
to name an arbitrator did not enahle the other
two arbitrators to proceed, the proper course
being to compel the appointment by mandamus.

Per Wilson, J., the difference of opinion
must be as to the positicn of the new site, after
a change has been agreed to by the rate-payers,
not as to whether there shall be & change; and
the arbitration therefore was unauthorized.—
The Corporation of the Township of Toronto v.
MeBride et al , Executors of William McBride, 29
U.C. Q B.13.

ONTARIO REPORTS

QUEEN’S BENCH.

(Reported by C. RoBiNsoN, Esq., Reporter to the Court.)

IN rRE LINDEN AND Wirg v. BUCHANAN, IN THB
Division Courr.

Diviston Court—Set-off of judgments—Married women’s Act,
C.8. U.C.ch. 73

L. and his wife, who had married in 1865, recovered judg-
ment in the division court against Bs, for rent dye to
Mrs. L. on land which she had inherited from her father
in 1852, and B. on the same day recovered a judgment
against L. for a larger sum. .

Held, that Mrs. L. being entitled under Consol. Stat. U.
C. ¢h. 73, to the rent as her own, and her husband joined
in the action for conformity only, there could be no set-
off against it of B.’s judgment against L

Such set-off having been directed in the division court, 8
mandamus was granted 4o the®lerk, to issue execution
on the judgment recovered by Mrs. L.

[29U.C.Q B, 1]

This was an application for a mandamug to
issue execution upon & judgment recovereq in
the division court.

The facts appeared to be, that on the 18th of
December, 1868, Linden and his wife recovered
8 judgment in the division court of the county
of Middlesex, against Buchanan, for $17, for the
share of the rent due to Linden’s wife, on jand
which she had inberited from ber father, who
died in 1852 intestate. leaving her and Buchan-
an’s wife co-heiresses of his estute. She was
married to Lioden in 1859. On the same day
Buchanan recovered a judgment in the same
court against Samuel Linden for about $80, on 8
note of Linden’s.

On the 19th December, William Horton, Eeq.,
the deputy judge of the said court, addressed an
order to the clerk, directing him to deduct the
amouant of the judgment obtained by Samuel
Linden and his wife against James Buchapan,
from the judgment obtained by Buchanan agginst
him, and collect the balance. Application was
made to the deputy judge for an order to jgsue
execution on the judgment recovered by Liyden
and his wife, and he refused to grant it, or to re-
scind the order made by him; and the clerk of
the court also refused to issue the execution on
the judgment, in consequence of the order of the
judge

In Hilary term last, Osler, on behalf of Lin-
den and his wife, obtained a rule calling on James
Buchanan aond William Horton, Esq,, deputy

clerk of the eaid division court, to shew cause,
Jjudge of the county court, and W.R. Bernard, Esq.,
on the first day of this term, why a rule fora man-
damus should not issue, directing the said judge to
orde.r the said clerk of the said court to issue ex-
ecution upon the judgment recovered in the said
plaint, in favor of the plaintiffs therein against the
said James Buchanan; or why a writ of manda-
mus should not issue, directed to the said clerk,
to issue such execution upon such judgment ; and
why the said James Buchanan should not pay
the costs of this application.

During this term Crombie shewed cause: Has
this court any power to iuterfere in the matter?
The question of setting off judgments is one with-
in the jarisdiction ofe the judge of the division
court, and though he may have decided erroue-
ously this court will not interfere: Donnelly v.
Stewart, 25 U. C. R., 398 ; McPherson v. Forres-
ter, 11 U C. R. 862; Berkley v Elderkin. 22 1,.
J. Q. B.281; Read v. Wedge, 20 U C. R 456;
Con. Stat. U. C. ch. 19, sec. 134 The county
court judge has died since this rule issued, and
bis deputy ceases to have any authority, eo that
the mandamus cannot now go to him.

Osler, contra: The judge of the county court
being dead, the writ cunnot go to his deputy, but
the mandamus can go to the clerk of the court,
_who 18 the proper officer to issue the writ. These
Judgments being in different rights conld not be
set-off. They are mot cross judgments befween
theparties; nor are they substantially between

the same pgrties: Ch. Arch 12th ed’, 723, and -

the cases there cited : Regina v. Fletcher, 2F &
B. 279,  Mrs. Linden was married since the 4th
M'l;', 1859, and this property, for the rent of
which she sued, she inherited from her father,
and_ under the Con. Stat. U. C. ch 73, she is
entitled to enjoy it as real or personal property
free from the debts of her husband  The deputy
Jjudge has endeavored to make this judgment;
Wb}O‘\ is hers in her own right, applicable to
satisfy a debt of her husband.

Ricraros, C. J., delivered the judgment of the
court,

The affilavits filed on behalf of Mr. Buchanan
shew, that Linden was a man of idie and dixsi.
pated habits, was squandering bis wife’s and his
Own property, and was largely indebted to Mr.
Buchanng, in addition to the note on which he
bad recovered judgment in the division court,
and. much of the indebtedness arose from neces-
saries supplied to him to support his family, and
for indebtedness arising ffrom becoming surety
for Linden for gaods he had purchased for his
fnmlly; that Linden and his wife had sold their
interest in the farm which bad descended to her
apd others from, her father, and uuless he was
ab'e to set off the judgment which Linden and
his wife had recovered agninst him. he would not
be able to get anything from Linden from what
he owed him.

Iu the affidavits filed on behalf of Buchansn,
it is not denied that the verdict in the division
court agnainst him was for reut due on preperty
inherited by Linden’s wife from hLer father. or
that he never had or pretended to claim any in-
terest in the said rent, as alleged in the affidavits
filed made by Mrs. Linden. Bat it is stated the
amount was recovered against him, Bucbanan,

~
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for rent of some land before then owned by him
1u right of his wife.

In the argument, I understand, it was admitted
that there could not, under the statute, be any
et off. The 134th section of the Division Courts
Act, Con. Stat. U. C. ch. 19. enacts, “If there
be cross judgments between the parties, the party
only who has obtaived julgment for the larger
8um shall have execution, and then only for the

alunce over the smaller judgment, and satisfae-
tion for the remainder, and also satisfaction on
the judgment for the emaller sum shall be enter-
ed; and if both sums are equal, satiefaction shall
e entered upon both judgwents. There is no-
hivg in the affidavits showing that satisfaction
a3 been actually entered on the judgment in
favor of Linden and wife.

No question was raised in argument as to Mrs.

inden coming within the first gection of Con.
Btat U, C. ch 73, for the protection of married
Women, Then, being 8 woman who married
8ince the 4th May, 1869, she acquired the pro-
Perty from whence the rent issued which was
8ued for in the division court from her father by
luheritance, and if the rent be considered persov-
Dal property, it hasjbeen acquired by ber after
Marriage (and was not received by her from her

usband during coverture). She has under that
Btatute the right to have, hold, and enjoy it free
Ttom the debts and obligations of her husband,
and from his control or disposition without. her
%ousent, in as full and ample o manner as if she
Sontinued sole and unmarried.

In tho action to recover the rent her husband's
Dame was joined for conformity; and without
er consent the judgment or doemand is no more
liable ‘to be set off or applied to pay another
Judgment or demand against ber husband, than
1t conld be to satisfy the judgment of an entire
Mtranger, and this we understand to be admitted
% the argumeut. If this be so then the learned
puty judge of the county court had no jurisdie-
on in the matter.

It will not be pretended for a moment that he
I‘d any authority or jurisdiction, under the

84th section of the Division Courts Act, to set:

N a judgment of Mr. Buchanan against the
.‘;"’19 or grandfather of Mrs. Linden, if he had
mch a judgment, to satisfy Mrs. Linden’s judg-
h:m’ which stands in the name of herself and
io“b{\ud against him; and if be had no jurisdic-
w“ in such a cnse, he has none in the case be-
¢ us, as we uuderstand the facts.
sgf this be so, then the order he gave the clerk
is e““’_perntive and of no avail, and Mrs. Linden
io,;]ml“ to have & mandamus to obtain execu-
to recover the amount of her judgment.
27?;*‘“ case of The Queen v. Flotcher (2E. & B.
h:n)' referred to by Mr. Osler, seems to shew
Pro ‘}‘Je mandamus to iseue the execusion is
jugler'y directed to the clerk and not to the
judé’k:’ when application has been made to the
exE%;ll:eqnesting bim to order the clerk to issue
apol; 'lon, and when the clerk has himseif been
. E.wd to isgue execution. ,
ele:; ‘l‘;ilﬂf therefore the rule sbould go to the
tion - ut it within & week he issues the execu-
up 28 Prayed for, the rule will not be drewn
We give no costs,

Rule absolute.

YEARKE, APPELLANT, AND BINGLEMAN, Respox-
: DENT.

Quarter Sessions— Perverse verdict—New trial—Mandomus.

‘Where a conviction has been affirmed by a jury on appeal
to the quarter sessions, that court has no authority to
grant a new trial

Quare, whether when such verdict has been rendered
agamst the express direction of the chairman, that court
would be bound, or should be compelied by mandamus,
to enforce the convicticn so affirmed.

[28 U. C. Q. B. 551.}

On the 25th May, 1868, at Charlotteville, in
the county of Norfolk, Norman Yearke and Joha
Nelson were convicted before John H. Spencer,
a justice of the peace, for s trespass, on the land
of John Bingleman, being lot nine in the sixth
concession of Charlotteville, between the first of
January and the last day of February, by falling
timber from No. 8 upon his land and leaving the
tops thereon, also cutting three pine tiees ot his
timber ; and he adjudged them for the offence to
psy 810 for compeusation to Binglemnn, and also
the further sum of $1 cash as penalty, to be paid
and applied aceording to law, and also to pay the
said John Bingleman the sum of $6 75 for his
c08ts ; and if the said several sums were not
pnid before the 13t of Juwe, he ordered the sgame
to be levigd by distress and sale of the goods and
ehattels of Yoarke and Nelsou, and in default of
gufficient distress he ordered them to be im-

risoned in the common geol of the county of
Norfolk, to be kept at hard Jabour for the space
of twenty days, unless the said several sums,
ond all oosts and charges of the said distress
and of the commitment and conveying them to
gaol shauld be sooner paid.

Agninst this gonviction Yearke appealed to the
pext court of general quarter sessions of the
peace, held on the 9th of June.

The matter came on to be heard before the
court, and a jury was called and eworn, and the
respondent entered on his case. It was proved,
on Crosg-examination of the respondent’s first
witness, that the land on which the alleged tres-

438 Was committed was wholly unenclosed. On
this the appellant’s counsel submitted to the
court, and the court held, that the cimviction
wss bad on that ground, The respondent’s
counsel deglined to submit to the ruling of the
court, and oalled witnesses to prove the alleged
trespasses and the damage done. The appellant’s
counsel, after the ruling of the court, called no
evidence. The respondent’s counsel then ad-
dressed the jury, and the appellant’s coupsel
gtsted he would net offer any arguments to the
jury, 88 the court had decided the gonviction was
bad-  The court then charged the jury, that as
it Was proved the land in question was wholly
yrenclosed, they should quash the conviction.
The jury retired and brought in a verdict for the
respondent, with $15 damages. The gourt there-
upot declined to raceive the verdiet, and direoted
tbe jury that their verdict must be either afirm-
ing Or quashing the conviction, and as the court
bad already ruled that the conviction wag bad o3
the grounds stated, it was their duty to guash it.
The jury nevertheless rendered their verdiot
affirming the conviction. .

Immediately after the rendering of the verdict
and before any order of the court was wade in
the premises, the appellant’s ooupsel maved for
B DEW trial, ‘at the same sessions, in presence of
the respondent’s counsel, which after due ocon-«
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sideration was granted by the court. the regpon-
dent’s counsel protesting against the same and
against the power of the court to grant the new
trial.  On the 12th of June, during t!le same
sittings of the court, the appeal was again called
on, when the respondent’s counsel declined_to
appear. After proof of the.servlce of the notice
of the appeal and entering into the recognizance
required, and after proof given by the appellant
that the land was wholly unenclqseg, it was
ordered by the court that the conviction ghould
be quashed with costs. The costs were taxed
by the court at £10 4s. 9d. . .

A certiorari was ordered by Morrison, J., in
Chambers, on the 27th of July, to bring up the
proceedings. It was served on the 5th of August
and a return made to the writ on the 18th,

In Michaelmas Term last, J. 4 Boyd agcoun-
gel for Bingleman, obtained a rule nisi on th‘e
chairman of the quarter sessions and his agsoci-
ate, naming him, two of Her Majesty’s justices
of the peace who were present at the game
sessions in 1868, and Norman Yearke andq John
Nelson, to shew cause why the order and gjrec-
tion of the court of quarter sessions, at the su?d
sittings, setting aside the verdict of the jury in
favour of the respondent in the matter, aud also
the order and direction of the court that g pew
trial should be had in respect of .th? raid nppea‘-
and the said entry at the said sittings that the
gaid conviction should be quashed, and quaghing
the same with costs, made after the saiq trial
had been ordered, or some one of tliem, ghould
not be set aside, and the said verdict of the jury
ordered to stand in full force and effect by this
court, for the following reasons:

1. A proper notice of appeal was not served.

2. A jury having been empanelled to adjudl'
cate upon the appeal, their decision was gonclu-
sive, and not subject to be set aside and a new
tr al ordered.

i8. The court acted illegally in setting aside
the verdict and awarding a new trial in respect
of the appeal, as they had no power to make
any order or rule for such a purpose. .

4. When the jury rendered their verdjet it
was the duty of the court to have ordered the
verdict to be entered on record, and to have
given judgment in accordance therewith ju affir-
mation of gaid conviction, and the coury had
no jurisdiction to set the same aside anq order
the conviction to be quashed with costs op other-
wise.

5. On the appesl of one party convioted the
court has no power to quash the conviction as to
another pacty convicted, who does not appeal.

The rule was enlarged until this Term when

F Read showed cause. The notice of appes
was_properly served by being left with the wife
of the justice. The statute, Con. Stat. . C.
cap. 114, sec. 1, requires it to be given to the
respondent or left with the convicting justice for
bim. In Regina v. Justices of Yorkshire, 7 QB
154, the statute required the notice to be gjven
to the justice, and it was held sufficient to deliver
it at his dwelling house, though not to hipy per-
gsonally. The statute authorizes any person
aggrieved to appeal. Yearke, therefore, being
aggrieved, though only one of two, had a right
to appeal ; and when the conviction was properly
before the court, being illegal, it was right to
quash it. The return does not show that any

one applied for a jury, and a jury could not pro-
perly be empannelled unless required by one
party or the other: Con. Stat. U. C. cap. 114,
sec. 8. Though the verdict of the jury affirmed
the conviction, vo judgment of the court was
given on it. Tt is true, in Cquil v. Burnaford,
1 Burr. 568, it is stated an inferior court cannot
grant & vew trial. The Court of Quarter Ses-
sions, however, is not an inferior court: Per
Lord Tenderton, C. J.,in Rez v, Smith, 8 B. & C.
843, and this court will not interfere wlth its
practice: Rez v. Hewes, 8 A. & E. 745 ; or review
its decision: Rex v. Justices of Monmouthshire,
1D. &R 834; Rex v. Justices of Leicestershire,
7M. &8. 443, The couviction is bad on the
face of it, because it gives a penalty and com-
pensation both, which the statute 25 Vi, cap. 232,
does not allow.  Victoria Plank Road Company
v. Simmons, 15 U. C. R. 303; Regina v. Watson,
7 C. P. 495, seems to question if & certiorari will
lie after conviction appealed to Sessions; but
subsequent cases, both in the Court of Queen’s

Bench and Common Pleas, seem to hold that it
will,

Boyd, contra. Al that is desired is to put the
matter in the Quarter Sessions, where it ought
to have heen left by the court. They have no
power to grant a new trial in a matter of appea ,
DOT to reserve a case under the statute: Pome.
roy, app. and Wilson, resp, 26 U. C. R. 45,
Both parties acquiesced in a Jjury, and having
appeared and conducted the case before the Jury,
neither party can now ohject that they did not .
request it. When the new trial took place it was
¢z parte, and the respondent may even now show
that a notice of appeal was not served on the
Proper party. Leaving it with the magistrate ig
Dot complied with by leaving it with his wife.
The service must be personal on the party, or on
the justice as his agent, i, ¢., substitutional, and
substitutional service, when allowed, must be
strictly followed It cannot be on some one else
a8 agent for the justice, who is himself only an
agent. Tn the case cited the service was to be
ou the justice for himself. The proper service
of such notice is a condition precedent to having
the case heard: Woodhouse v Woods, 29 L J.
M. C. 149; Morgan v. Edwards, Ib. 108. As to
one of two parties appealing. the notice of ap-
peal should at all events have been confined to
the conviction as regards the appellant : Paley
on Convictions. 850; but Regina v. Justices of
Ozfordshire, 4 Q. B, 177, seems an authority that
a mere mistakein the form of notice as to whether
the conviction is several or Jjoint, is no ground for
refusing to try the appeal. The appeleate juris-
diction of the Quarter Sessions is by statute,
Con. Stat. U. C. cap. 114, which is silent as to
new trials; and Mossop v. Great Northern Rail-
way, 16 C. B. 580, 17 C. B. 136, shows that as s
general rule an inferior court eannot grant new
trials. The case of Cavil v. Burnaford, 1 Burr.
568, is to the same effect Tidd’s Practice, 9th
ed. vol. ii. p. 905; Rez v, Day, Sayer, 202;
Dickinson’s Q. 8. 651; Hespeler and Shaw, 16
U C.R.108; Regina v. Powell, 21 U. C. R. 215
Regina v. Peterman, 28 U. C. R, 676, and other
cases in our own courts, show that & certiorari
way issne to bring up a conviction from an infe-
rior court after an appeal to the Quarter Sessions.

RicuArbps, C.J., delivered the judgment of the
court.
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The case of Pomeroy, appellant, and Wilson,
Tespondent (26 U. C. R. 45), decides that the
Quarter sessions had no power to reserve for the
Consideration of this court, under Con. Stat.

- C. ch. 112, a case which has been appenled
to that court under the statute allowing appeals
0 the quarter sessions.

he first section of that act enacts that, when

Ny person has been coavicted of treason, felony
°t misdemeanor, before any court of quarter
Sessions, the justices mAay reserve any question
law which arose at the trial for the consider-
Bon of the justices of either of her Majesty’s
Superior gourts of common law. The act re-
Specting new trials in oriminal cases is the next
I the Con Stat., ch. 113, and the first section
13, whenever any person has been convicted of
8oy treason, felony or misdemeanor, before a
“Court of quarter sessions, such person may apply

Ot a new trial The language in the two
Statutes seems identical, and if the court of
Quarter gessions, when a case has been appealed
®annot reserve any question of law for the con-

Biderqtion of the judges of either of the superior
Courts, T do not think the court could grant a
2°Wltria.l in such a case, under the authority of
- 113,
Then has the court of quarter sessions power,
o its own original jurisdiction, to grant a new
trial on the merits in a matter of appeal. In
the case of The Queen v. Bertrand (L R.1 P. C.
*6), in argument it is stated, **Granting new
Tlals is a practice of comparatively modern date.
e history of its introduction is to be found in
ke King v. Mawbey, 6 T. R. 619, which was a
%ase of misdemeanor only. In & note to the
2"39 of The King v The Inhabitants of the County
tf Oxford, 13 Bast, 410, 415, it is stated that
:1%Te is no instance of & new trial being granted

U & capital case. All the authorities upon the

®Int are collected there.” In the cases refer-
to, it is stated in argument, and apparently
a uted to, that granting new trials formed no

Ct of the common law jurisdiction of the court,
i;" Was it given by statute, but arose out of the
0Penous necessity of doing justice. There was

Temedy formerly in civil cases but the attaint
-the jury, which, in its natare, was no satis-
:t‘lon to the party wronged; but even this did

extend to criminal cases. The first instance
m’::{ded in the books of a new trial granted,
‘henu! 1648 (referred to in 1 Burr. 394), and
fa It was observed it had .been done. before.
the 3 dt‘fendan‘t were uunquestionably guilty, and
ble g‘{ry acquitted him, though there is a palpa-

2 ’“]llf‘e of justice, yet the court canuot grant

€W trial.  On the other hand, if the defendant
thee:".'ic‘ed of felony or treason, though against
Moy eight of evidence, there is no instance of a

o0 for a new trinl in such & cnse; but the
.ppg““epﬁsses tentence and respites execution till
°‘0wnm°u can be made to the mercy of the

f884q

fa

T
. Che

md.c*\se of The Queen v. Scaife, 17 Q. B. 238,
in

1ctment for robbery removed by certiorari
ul € court of Queen’s Bench, and tried at the
By 8ssizes, before Mr. Justice Cresswell, is the
in“ﬁconled case where a new trial was graot-
o'eh“lﬂgland in Fel.ony. That case is expressly
erty, ed by the Privy Council in The Queen v.
n and, above referred to.
B note to The King v. The Inhabitants of the

N

County of Oxford, 13 East, 416, it is stated, the

authorities are unanimous that an iuferior juris-
diction cannot grant a new trial upon the merits,
but only for an irregularity, and this even in
civil suits. Many of the authorities are there
referred to. The same case imwEast., implied,
shews what has never yet been successfully con-
tended for, as far as I am able to see, that the
court of Queen’s Bench will not issue a certiorari
to remove an indictment for a misdemeanor and
proceedings thereon at the assizes. after convic-
tion and before judgment, sought for the pur-
pose of applying for a new trial on the judge’s
report of the evidence, upon the ground of the
verdic.t beinz against evidence and the judge’s
direction. Tn that case the motion was refused.
If the jndge of assize could have granted a new
trial, there would have been no necessity for
that application, and so astate a judge as Lord
Ellenborough would have referred to that fact
in his judgment; aud the reporter Mr Fast,
who adds many valuable notes and authorities
to the case, a learned criminal lawyer, would
have referred to such a power if it had existed.

The Court of Oyer and Terminer and General
Gaol Delivery are not courts of inferior jurisdic-
tion 88 to grauting new trials, more than the
courts of general quarter sessions. If those
ooiriR could not grant a new trial on the merits,
I fuil tosee how the quarter sessions eould. The
fact that neither of the learned gentlemen who
argued this case have been able to refer us to a
single Authority shewing that the quarter sessions
could, independent of our statate on the suhject,
grant & new trial on the merits, satisfies me that
the 18 must be, as I have always uoderstood it
to be, Against such a power.

If such a power existed in ordinary cases, it
may Well be doubted if it would exist in exercis-
ing & statutory jurisdiction by appenl, when no
such Power is conferred by the statute.

We therefore come to the conclusion that the
court of quarter sessions had no power to grant
8 DeW trial, or to order the conviction to be
quashed with costs; and that the order granting
a new trial and quashing the conviction must be
quashed.

We make no order as to the court below issuing
any process to enforce the conviction, as that is
not s0ught for by the application now made to
us; and if we were asked to do so, befure issu-
ing & Mandamus we should require express au-
thority to shew us that the quarter sessions
would be bound to give effect to a verdict pro-
nounced against the express direction of the
court-

We think the learned chairman of the quarter
8es8ioN8 would have been warranted by the es-
tablished practice at the assizes, in refusing to
allow the party to call further witnesses, or his
counsel to address the jury, after the undoubted
estaltlirhed facts had clearly shewn, in the opin-
ion of the court, that he bad made out no case.
It is unseemly to allow a counsel to address &
jury. and to urge them to find a verdict ngainst
the ruling of the court, when the court itself will
be obliged to tell the jury to find the other way-
In such a contest the juries are in truth marde
the judzes instead of the court, and the judge
enters the arena as a contestant with the advo-
cate for a favourable decision. Such displays
are not calculated generally to assist in the ad-
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ministration of justice, or to induog Tespeot to-
wards those concerned in sach administration.
Rule absolute.

COUNTY COURT CASE.

—

IN THE MATTER OF SurToN, LANDLORD, v, BAN-
oroFT, TENANT.

Overholding Tenants Act—Assignee af reversion.
der the Overholding Tenants Act, 81 Vic. cap, 26, the
Urvlv uenl «Jandlord ” includes the assignee of thel;ev ersion,

The laie Act affords a more extensive as well g3 g more
euzpeditious remedy than any former statute,

[Hucuzs, Co. J., 8t. Thomas.]

The facts of the case were, that one Burtch
demised the premises to this tenant for g term
which had expired, but before the end of the
term conveyed the reversion to Sutton, who
claimed the possession as landlord.

Ellis, as attorney for tbe tenant, denjed the
relation of landlord and tenant within the mean-
ing of the Act, upon which a!oue the County
Judge had jurisdiction. Proof of title gnd of
the lease haviug been made from Burtch to Ban-
croft, and no attornment shewn from Bagperoft
to Sutton, Mr. Ellis claimed to bave the proceed-
ings quashed aud the application discharged for
want of privity between the parties, gnd that
the fact of his being in possession did pot con-
stitute Bamcroft Sutten’s temsnt: nor gid the
assignment of the veversion comstitute Sutton
Bancroft’s landlord.  The notice to quit and
demaund of possession were admitted,

McDougall, counsel for the landlord, gjted the
18th section of the Act as to the meaningg of the
worde ¢ tenant” and ‘‘landlord,” wherehy they
have assigned to them interpretationg which
their ordinary signification do not import. and
referred to Nash v. Sharp, 5§ C. L.J, N. 8,
78, as good authority under the former geatute,
but not under the Outario Act, for by the inter-
pretation of the 13th section no room whatever
is left for doubt.

HucHgs, Co. J.—In the Act, 4 Wm. [y, Cap-

1, I find an interpretation clause (seo. 59)' but

no such meanings attached to the wordg «1and-

lord "’ and ‘“ tenant’’ as are assigned them by the

13th section of the Ontario Act, nor do I find

them in the Con. 8tat. of U. C. Cap, 97, The

Act 27 & 28 Vie, eap 80, affords a mopp expe-

ditious remedy for cases coming within the

meaning of the previously existing statyte, but

I find no extension as to the kind of cageg which

might be reached by that remedy, so that up to

the passing of the Oatario Statute, 31 viq. Cap.

26, any deeision of the Superior Courts g4 to the

extent of the remedy and the class of cayes com-
ing within the purview of the then eyisting

statutes would apply and be authoritative Not

80, however, since the passing of the statyte now
in question, because the word *: tenant  jg there-

by declared to mean aud include an occupant,

a sub-tenant, under-tenant (if there he gny dif-

forence between ‘‘sub” and ‘‘nuder ") and bis
and their assigas and legal represeutatives ; and
the word ‘‘landlord” is deciared to pmean and
,include the lessor, owner, the party giviog or
permitting the occupation of the premises in

question, and the person entitled to the posses”
sion thereof, and his and their heirs and assigns
and legal representatives. I think that Bonser
v. Boice, 9 U. C. L. J. 2183, does not apply as a8
authority in this case, for the statute in question
affords not only a more expeditious but & more
extensive remedy than was ever devised or con-
templated Ly any previously existing statute,
and no room is left for a well founded doubt that
the word landlord includes the assignee of the
reversion,

I therefore decide, 1st. That this is a case
clearly coming within the meaning of the second
section of the Act. 20nd. That the tenant, Ban-.
croft, holds without color of right, and was ten-
ant, &c¢., for a term which has expired, an
wrongfully refuses to go out of possession there-
of, &c.

Writ of possession ordered *

—— ]

ENGLISH REPORTS.

QUEEN’S BENCH.

Famm v. THr Loxpon axD Nomru-WesteRN
Ramnway Company.

Damages—F uture prospest—Negligence—Railwa Y company

Where a plaintiff having been injured through the negli*
gence of the defendant can show that, although onlf
enjoying at preseut a small income, he has a reasongblé
prospect of increasing that income, such prospect ough!
to be a matter of consideration for the jury.

[Q B.18 W. R., 66.].

This was an action tried before the Lord Chiel
Baron at Hartford, and was brought to recovef
damages for injuries received in an accident 08
the defendants’ railway ; a verdict was found fof
the plaintiff, damages £5,000, with £250 for ex
penases.

The plaintiff was a clergyman of twenty-seves
years of age, enjoying an income of £250, as #
secretary to the Irish Mission, and it was shews
at the trial that he was a young man of grest
promise, and had reasonable expectations ths¥
he should increase his income hereafter.

It was admitted that he was totally incapacl’
tated by the accident for the present, and thf!‘

any improvement in his condition was & matté®
of great doubt.

Vernon Harcourt, Q C., now moved for a ne¥
trisl, or to reduce damages on the ground th#
they were excessive. £5.000 is an exorbitant su®
when calculating on £250. Such a sum woul?|
produce a larger annuity. How can the prospé
of a man be proved? By calling friends on 08
side to give fuvorable evidence, and witnesses 0%
the other to disparage? There should be 80
limit a3 in America, otherwise railway compani
are made insurers at full amount without 8%
means of ascerfaining the value of wbat is 1%
sured. There should be some power to prot
themselves by special contract, as there is in tV
case of harses. goods, &c.; cannot the princi 1
in Hadley v. Bazendale, 2 W. R, 302, 9 Ex. 8%
be applied here ? !

s
* Sce Editorial re marks on page 18,—Eps, L. J. °
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Cocrpurxs, C.J.—Certainly not. The argu-
Went of Mr, Havcourt calls on us to take upon
°“rselyes the functions of the Legislatare and to
:“&b_hsh a new principle. True it is that to do
Ul justice in some cases damages are so great
8 to cause serious inconvenience, but that is
D0 reagon for altering a principle. If a railway
nndgrtakes to carry a passenger, and is guilty of
Begligence, the passenger is entitled to bring an
t““’"» and in oovsidering the case juries are
0 take into account two things: first, pecuniary
983 in profession or business; secoudly, injury
O the person or health; for pecuniary loss the
Ji“".Y should consider not merely the amount of
“‘iogne but also the reasonable probability of ac-
g]u“'lng larger income in future. It would be
'°n8tyous if when a man bas reached a certain
N ge in his career, yet judging from the past you
Y30 gee with reasonable certainty that he will
Uerense hig income. you should exclude such
Cousiderations from thejury. You would exclude
inanS_t important element and inflict the gravest
e.)llsuce. The jury are bound to take into ac-
unt not only income, but the destruction and
80nihilation of health and prospects. Here is a
'An at the outset of life, of great promise, with
c’S Prospects ruined and his health destroyed. 1
Onsider £5,000 within reasonable limits.

MeLLor, Lusn, Hannex, J.J., concurred.
Rule refused.

CHANCERY.

GirLLtaTT v. GILLIATT.
Sa,h of Lond by Auction Act, 1867 (30 & 31 Vict. 0. 48)—
Employment of puffer—Reserved bidding.

L&“‘i was offered for sale by auction, subject to a reserved
}hl;i"e, but a right to bid was not reserved.
e that the employment of a person to bid on the sel-
1’5 behalf was illegal, and vitiated the sale.

[M. R. 18 W. R. 203.]

This was an adjourned summons. The facts
e, that under the decree in this cause an
le in Sussex was offered for sale by auction:
!yiMeSsrs. Norton, Trist, Watney & Co., the
N e"eﬂt auctioneers, subject to conditions of
sub; the second of which was: ‘ The sale is
f e.’;ct to a reserved bidding, which has been
atty by the judge to whose court this cause is
cheq »

O rj i :
Wnepy ght to bid was reserved on behalf of the

'o;l'h? estate was knocked down to a purchaser
+£29000, which was the reserved price. The
ad bser afterwards discovereq that a puffer
Corg; een employed by the auctioneer, and ac-
asigq B tock out the present summons to set
© the sale.
emm"’as in evidence that one puffer had been
four %yed. who bid for himself, and made in all
iddings, but did not bid beyond £28,900.

, pr: Sule of Land by Auction Act {1867), sec.
of ag Vl‘des that the conditions of sale by auction
tolq '3; and shall state whether such land will be

Yoo ithout reserve, or subject to a rescrved

s & t‘)l; whether a right to bid is reserved. If
ery ated that such land will be sold without
]."“r} or to that effect, then it shall not be
such, or the seller to employ any person to bid
ingjy s 88le, or for the auctioneer to take kaow-
-8 any bidding from any such person.

A

Jessel, Q.C., and Whitehorne, in support of
the summons.

Sir R. Buggallay, Q.C., and Langworthy, for
the owners, suhmitted that the employmeunt of a
puffer under the ciroumstances of the case was
immaterial, inasmuch as he did not bid up to the
reserved price.

Mortimer v. Bell, 14 W. R. 68, L. R. 1 Ch. 10»
was referred to.

Lord Romrrry, M.R.—The meaning of the Act
is clear, that in every case of & sale of land by
auction, the owner must state in the conditions
of sale Whether there is a reserved price, and if
he 8130 meau to employ a puffer he must say
that & right to bid is reserved. This has not
been done in the present case; the purchaser
must therefore be discharged, and the deposit
returned with interest at four per cent.

—

UNITED STATES REPORTS.

SUPREME JUDICIAL COURT OF MAINE.

—

Geo. W. Prentiss v. EnisHA W. SHAW ET AL,

The PIAIntiff was unlawfully seized by the defendants,
carried thence three miles and confined in a roomn seve-
ralhours, and thence to a town meeting, where he took
an 0ath to support the Constitution of the United States,
and Was discharged. In the trial of an action of tres-
pass, based upou these facts, the plaintiff claimed (1.)
‘Actusldamages resulting from his seizure and detention §

2.} Damages for the indignity thereby suffered; (3.)
nitive damages. Held :—

1. That the plaintiff was entitled to recover full pecuniary
indemnity for the actual corporeal injury received, and
for the actual damages directly resulting therefrom, such
a9 1038 of time, expense of cure, and the like :

2. That the declarations of the plaintiff, made prior to the
unlawful arrest and tending to provoke the same, not
being 2 legal justification thereof, are inadmissible in
mitigation of the actual damages ; but,

. That such declaration made on the same duy, and com-
municated to the defendants prior to such arrest, together
with all the facts and circumstances faivly and clearly
coonected with the arrest, indicative of the motives,
provotations, and conduct of both parties, are admissable
upon the question of demages claimed upon the other
two grounds,

The writ was dated June 15th 1867, and con-
tained & declaration in trespass, substantially
alleging that Elisha W. Shaw (a deputy sheriff),
Putnom Wilgon, Jr., Oliver B. Rowe, Hollis J.
Rowe, and Daniel Dadley, on the 15th April 1865,
at Newport, with force and arms, assaulted,
best, 80d braised the plaintiff, thereby perma-
nently injuring his hip and back, violently for-
cing him into and locking him in a rbom in the
Shaw House, subjecting him to remain there
five hours, violently taking him from thenceintoa
carriage and carrying him against his will to the
town-house in Newport.

The .plaintiff introduced evidence tending to
show that in April 1866, while he was at a black-
smith’s shop in Newport, where he was baving
his horsgs shod, Shaw, Dadley, Wilson, and H. J.
Rowe seized him, and forcibly putting him into
a W8aggon, transported him 8 prisoner three miles
distant, to Newport village, and confined him for
a veral hours in a room in the hotel there; that
gecrowd of men accompanied the four defendunts
to the shop and from thence to wa""',"""’-'“ R
that the four defendants inflioted injuries upon
the person of the plaintiff; and that threats of
extreme personal injuries weremade to the plain-
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tiff, both at the blacksmith ehop and at Newport
village, by some persons.

There was conflicting testi.mo_ny a8 to the ex-
tent of the injuries to the plaintiff’s person,

The defendants, against the objegtions of the
plaintiff, introduced evidence tending ¢to show
that the four defendants seized_ the plaintiff in
the forenoon cf the day on which the news of
the assassination of Presi.dept Lincoln wag re-
ceived ; that when the plaintiff stepped into the
blacksmith shop, he said, addressing one Gil-
man (who was a witness in this case): « He
that draweth the sword shall perish by the
sword, and their joy shall be turned into mourn-
ing;” that Gilman (alludingto tl'xe A83assination
of the President) said to the plamnﬁ‘;. “1 sup-
pose there are some who are glad Ofylt ,”? that
the plaintiff thereupon replied: “Yes; I am
glad of it; and there are fifty more in town who
would say so if they dared to ;> that Gilmgap re-
joiued that the plaintiff would be glad to take
those words back ; that the plaintiff l‘egpond?d
substantially that he would not; a}nq that Qil-
man thereupon informed the plaiutiff {5t he

1d report him. )
Bhr())“n cro;)s-examination. Gilman teshﬁfxd that he
thought that the plaintiff, when spenking of the
assassination, said it migzht stop the further ¢ffu-
i lood. -

BXOXg(;gnl;t the objections of the plaintiff, the de-
fendants also introduced evidence tengiy ] to
prove that the blacksmith shop was threg piles
from Newport village, where three of the gefend-
ants werve ; that Gilman,'m about tw.eu'cy minutes
after his conversation with the _plaintiff, to1d it
to the defendant Wilson ; that .Gllman and Wilson
went to Newport village and mforn}ea the four
defendants of the plaintiff’s declarations concern-
ing the assassination; that, about twg pours
afterwards, the four defendants proceedeq to the
blacksmith shop and did the act proved Ly the
plaintiff ; that there was great excitement jp the
public mind upon the receipt of the news of the
assassination. . .

The plaintiff reasonably objected to the admis-
gion of the alleged declarations of the plaintiff,
made to Gilman that day: but the pregiding
judge ruled that the piaintiff’s dec_lara_tiong made
that day, concerning the assassination of the
President, might be given in evidence g, bene
esse, it having been stated by the defendants
counsel that they should prove the same hag been
communicated to the defendants beforg their
arrest of the plaintiff.

Against the objections of the plaintiff, the de-
fendantsalso introduced evidence tending to prove
that, after the confinement of the plaintiff iy, the
hotel, he was taken by then},' on the same day,
to a public meeting of the citizens, calieq a¢ the
town-house, at which a moderator and g glerk
were chosen, and acted officially; that, gt the
meeting, & vote was passed that the plaintiff be
discharged upoa his taking an oath to gypport
the Constitution of the United States; anq that
the plaintiff voluntarily took such oath anq was
thereupon discharged. ]

The defendants also introduced evidence tend-
ing to show, that, bgforg arresting the p]aintiﬂ",
telegraphic communication, relative to the plaio-,
tiff’s declarations concerning the assassination,
was had with the provost-marshal at Bangor,
who replied by telegraph, that he shoyld be

arrested and held; that thereupon the defendant
Shaw, then an acting deputy sheriff, with three
other defendants, acting under his orders, pro-
ceeded to make the arrest; and that they honest-
ly believed that they had a legal right to do what
they did, and had no malice towards the plaintiff.

As to the four defendants proved to have been
present (and the other, if found to have partici-
pated), the presiding judge instructed the jury
that the defendants had shown no legal justifica-
tion for their acts, and must be found guilty ;
that the only question for the jury was the
amount of damages; that the plaintiff claims
damages on three grounds:—

1. For the actual injury to his person and for
his detention ;

2. For the injury to his feelin
and the public exposure ; and,

3. For punitive or exemplary damages.

That they were bound to give, at all events,
dnmages to the full extent for the injuries to the
plaintiff’s person and for his detention.

Tliat, as to damages for the second and third
grouuds, it was for the jury to determine, on the
whole evidence, whether any should be allowed,
aod the amount.

The presiding judge explained to the jury the
nature and grounds of guch damage, and in-
structed them, inter alia, that they could only
consider the evidence introduced by the defend-
ants under the second and third heads above get
forth, and in mitigation of any damages they
might find under either or both
in their judgment, those facts did mitigate such
damages; but that they could not consider them
under the first head.

The jury acquitted O. B, Rowe, and found o
verdict of guilty against the other defendants,
and assessed damages in the sum of $6.46.
Whereupon the plaintiff alleged exceptions.

W. H. McCrillis, for the plaintiff, contended,
inter alia, that the language of the plaintiff was
not a sufficient provocation. It was not personal
to any of the defendants: Corning v. Corning, 2
Selden 97 ; Ellsworih v. Thompso 1, 13 Wend. 658.

Sufficient provocation cannot be proved in
mitigation when the assault and battery were
deliberately committed. The agsault must ac-
company the provocation before the blood has
time to cool. The question is, wag there time
for a reasonable man to reflect, and not whether
the defendants continued in a state of passion
Cope v. Sullivan, 8 Selden 400; Avery v. Ray,
1 Mass. 11; Lee v. Woolsey, 19 Johns. 819;
Willis v. Forrest, 2 Duer 318,

Words cannot constitute Justification. Words
can never be sufficient provocation. They may
provoke extreme anger, and the anger ‘be ad-
mitted in mitigation. But, if the blood has time
to cool, the assault is regarded as deliberately
done and cannot be mitigated. Avy other rule
would be subversive of the order

L. Barker, for the defendants,

Kent, J.—The case, 8s presented to the jury
under the ruliegs, was, in substance and effect,
one where a default had been entereq and an
inquisition of damages had been allowed befor®
a jury. The jury had no diseretion allowed 10"
them, except as to the amount of damages to b®
inserted in a verdict for the plaintiff. The mai®

gs, the indignity,

of society.

question is whether the directions given by the -

of said heads, if,
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Judge to the jury to govern them in the assess-
ment of damages were correct.

. The plaintiff claimed damages for several dis-
nct matters, and asked that the jury should
found their verdict on these principles, viz.:—

L. The actual injury to his person and the
¢tention and imprisonment.
2. The injury to his feelings, the indignity and
Public exposure and contumely.
3. Punitive or exemplary damages in the
Ditur¢ of punishment, and as a warning to
Others not to offend in like manner.

. The judge very unequivocally instructed the
Jury that the defendauts had shown no legal
Justification for their acts, and must ho found
Ruilty, and that the only question for them was

¢ amount of damages,—that they were bound
0 give damages at all events for the injuries to

¢ plaintiff’s person, and fur detention to the
Ul extent of 5.id damages; that they could not
Cousider the testimony put in by defendants in
Ditigation of such actual damages, but must
Blve a verdict for matters named under the st
'ead to the full amount proved without diminu-
lon, on account of any matters of provocation,
Or in extenuation.

The judge further instructed the jury that they
Dight consider the testimony put in by defend-
- ¥t3 ynder the 2nd and 8rd heads, above stated,
X mitigation of any damages they might find the

tintiff had sustained under either or both of
5id grounds. These rulings present the ques-
100 whether the evidence objected to was aduwis-
Sble for the special purpose to which it was
Tonfined, It was not in the case generally, but
113 congideration and application was restricted

© special grounds of damages set up beyond
8t may properly be termed the actual dam-
320s. I¢ was entirely excluded as a Jjustification,
:;”«8 mitigating in any degree the actual dam-
€8,

The distinctive poiats of the rulings which per-
8 distinguish them from some cases in the
Orts, and some doctrines in the text-books,
ol‘e, first, that they exclude entirely this species
nevldence in mitigation of actual damages,—
day Cecondly, that they admit it in mitigation of
to ¢ 8¢, claimed on the other grounds of injury
alty @ feelings, indignity, and punitive damages,
di Ough the evidence related to matters which
but“‘)t transpire at the instant of the assaalt,
dir, on the same duy, and mauifesﬂy .connected
Pl *Ctly with the infliction of the injury com-
Mued of,

beI; 1S uuquestionable that many authorities can
th ound which seem to negative the proposition
acts or words of provocation, except those
"On: Or uttered at the moment, or immedintely
g the(! in time with the infliction of the injury,
fgen ® given in evidence in mitigation of dam-
d'%i But most of these cases scem to be pre-
ivoted Upon the idea of mitigation of the posi-
the  'Sible damages,—those damages to which
‘ctnpa‘:'-!. would be euntitled on acocount of the
.. ¥ Injury to his person or his property.

et 18 important to settle, as well as we camy

P ngenel‘al principle which lies at the founda-
by th°f the law applicable to damnges, oceasioned
“Mde illegal acts of the defendant. We under-
that rule to be this—a party shall recover,

a3 8 pecuniary recompense, the amount of money
which shall be a remuneration, as near as may
be, for the actual, tangible, and immediate re-ult,
injury, or consequence of the trespass to his per-
son OF property. DBut, in the application. of this
general principle, there has been great diversity
in the decisions, and in the doctrines to be found
in the text-books touching the point of mitiga

tion Or extenuation.

In reference to injuries to the person, it was
800D 8een that this literal and limited rule, if
applied inexorably, woald fail to do Jjustice.
The ca3e is at once suggested, where an assault
and h&ttery is shown to have been wanton, un-
provoked, and grossly insulting; inflicted clearly
for the purpose of disgracing the recipient, and
at 8uch a time or place as would give publicity
to the act, and yet the actual injury to the per-
son very slight, or hardly appreciable. Shall
the 18W, in such a case of wanton insult an] in-
jurd, 8lve only the damages to ths face or the
person, as testified to by a surgeon ?

On the other hand, & case is suggested, where
the 10jury to the person was severe, a broken
limb 0T grievous wounis, or permaanent or partial
disability, and yet the party suffering had been
guilty of gross abuse, provoking the sssault by
insulting language or false accusations, or most
offenstve libels upon the defendant or his family,
or had outraged the community in which ho
lived, by & series of acts or declarations. which
justly aroused and kept alive the indignation,
which at last found vent ia the infliction of some
personal indignity, nccompanied by force and
violence, which resu'ted in the serious manner
above Stated. What is the rule as to such dam-
ages, 8pplied to the nggravations in the one case,
and the mitigations iu the other ?

1f We take t'ic ¢nase of such an assault, which
has been prov.ked by words or acts at the time
of the trespags, and so immediately connected
there®ith that all authorities would agree in ad-
mittifg the evidence in mitigation, the precise
question then is, for what purpose can it be
used, a0d what damages can it mitigate ?

(T be continued.)

REVIEWS,

Tee INsoLvenr Acr or 1869, wirm Tarrrr,
Notes, Forus &c. By James D. Edgar,
Barrister-at-law. Toronto: Copp, Clark &
Co., 1869,

This is in effect a second edition of Mr.
Edgar's annotated edition of the Insolvent Act
of 1864, Since then a number of cases have
been 'decided both here and in England, which,
the former particularly, are of special import-
ance in construing the Act now in force, and
will be found collected in their appropriate
places throughout the work.

As this Act is applicable to the Provinces
of Quebec, New Brunswick and Nova Scotia,
as well as Ontario, we hope that a collection,
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such as that before us, of the principal cases
explanatory of the Act, may tend to assimi-
late the practice in the different Provinces,
but this, as the author remarks, cannot ensure
uniformity, which can never be attained witb-
out rules being made to effect that object.
There should be rules applicable alike to
Ontario, New Brunswick and Nova Scotis,
and which might be framed by a joint com-
mittee of Judges from these Provinces, with
such particulr rules for each as might be
found necessary, owing to any peculiar ad-
ministration in the individual Provinces ;
though it could scarcely be expected that
the Province of Quebec could join in rules
which might be framed for the other Pro-
vinces, owing to the peculiarity of her laws.
This might be made one step towards the as-
similation of the laws in the English-speaking
Provinces, referred to in the British North
America Act of 1867.

The book before us is in every respect su-
perior to the edition of 1864, both as to the
matter, and in its general appearance,

There are some useful forms in the appendix,
as also the tariff of fees under 27, 28 Vic.
¢. 17, which, by the way, has strong internal
evidence of being prepared with more refer-
ence to the value of money fifty years ago than
at present.

)
w—— R —

CHANCERY SPRING SITTINGS, 1870.
As finally settled by the Court. \
The Hon. Vice-Chancellor Stroxg.
TOronto... coveseess TUCSALY torers onuann. March 18
The Hon. Vice-Chancellor Mowar,
Stratford.. ...... o Tuesday woveeeens eeeen April b
Goderich.. .ireeene Friday o ceseeens oen « 8
Sarnia . .. ... Tuesday ... w 12
Sandwich ........ Friday... w« 16
Chathan ........... Tuesday .. « 19
London ..... o Tuesday ... « 26
Woodstock......... Saturday... e, 6 80
Bimeoe. coses serees Friday.ce cceveeveeeer. May 6
The Hon. the CHANCELLOR.
Hamilton., .e.eeee. Tuesday ... svsenaes e  April 12
Brantford ......... Thursday ............, « 21
Lindsay .coceeceenes Thurgday ..ceevene oo «w 28
Guelph ... - Thursday . ........May 5
Barrie . cceoesseves. Wednesday e, 0 11
Owen Sound...... Wednesday ..... « 18
St. Catharives.... Monday ..... ceens G0 9283
Whithy eeveees o Friday.........ee.c....June 8

The Hon. Vice-Chancellor Strong.

Ottawa... . . Thursday........ ..o
Cornwall ... . Tuesday .oee wuue

. May ]
[

.o

Brockville.. ...... Tl{esday PR 17
Kingston oo Frldav oL 20
Believitie DTN INY L ieeeen, 8 U6

Peternoriugh - Wedirsiny i dune 1
Cobourg... cveeeene Monday i, s

SPRING ASSIZES, 1870.
EasterN CIBcUUe.— My Justice Galt.

Eingston ...ecee s sevsenses Tuesday ...... March 15.
Brocekville. c.cocoreeeeeces Tuesday. ...... “ 29,
Perth . weiee ove verveeess Tuesday.. ...... April 5.
Ottawa ........ RITTTRe Tuesday ...... ¢ 12.

L’Orignal .. . Wednesdny ... ¢ 27.

Cornwall ... . Monday........ May 2.
Pembroke . .cceeeen vanens Tuesday ...... « 10.
MtorLaxND CirCUIT.—Mr Justice Guynne
Lindsag . ...cceeee ceveeeees. Monday, ...... Mareh 14.
Peterboro <. Monday. ...... « 21,
Coboulg wevreevnnnnrenens Friday......... ¢ 25.

Belleville...oovuen cinunen
Whithi.eoee cover coivennne
Napanee. ......
Picton .. vevree i iancines

Thursday ... ¢ 3L
Monday ....... April 11.
. Wedoesday ... ¢ 27.
Monday........ May 2.

Niagara Circutr.—Mr. Justice Wilson.

Milten.........e.uee veeee. Monday........March 14.°
8t. Catbarines. , . Wednesday ... ¢ 30.

Wellana ........... veee. Monday....... April 11
Barrie ... ... ... Monday....... 18,
Hawmilton ...... Mouday ...... ¢ 25.
Owen Sound .... ......... Tuesday ...... May 10

Oxrowo Crecurr.—The Chief Justice of Ontario.

Braniford . ...eesee ooo. Monday . ......March 14-
Berlin «o.eevnennes Friday ...cc.... «“ 18,

.....

Guelph . .. Wednesday... ¢« 23.
Woodstock. . Monday....... April 18,
Stratford...lceci s Monday ....... ¢ 6.
Simncoe ...iceieireinanaan Tuesday ...... May 3. .
Cayuga .ceovvsvae voeeenne. Tuesday ...... “ 10,

Westery Circvir—Mr. Justice Morrison.

Loudon ......... oceeeer. Monday . ... March 21,
St. Thomas.... ... Wednesday... ‘¢ -30.
Sandwich......... .. Tuesday ... April 5.
Chatbam,, .. Tuesday ..... ¢ 12,
Barnia .. ... Tuesday ..... ¢« 26.
Goderich.... <.« Monday.......
Walkerton......c......... Monday....... ¢ 9.

Homw Cirovir—The Chief Justice of the Common

Pleas.
Brampton .....cccs eeer. Monday . ...... March 15.
Toronto .cveeevrens ceenn Mouday .......March 21 .

Corious TeEnures.—Hugh de Saint Philbert
holds the manor of Creswell, in the County of
Berks, by the serjeanty of carrying bottles of
Wine, for the breakfast of our lord the King, and

it was called the serjeanty of the Huse, through
the kingdom of England.

The Mayor and Burgesses of Oxford, by char-
ter, claim to serve in the office of butlership to
the King, with the citizens of London, with all .
fees thereunto belonging, which was allowed at
the Coronation of King James II., and to have
three maple cups for their fee. They had also,
ex gratia, allowed a large gilt bowl and cover.

- —

TO CORRESPONDENTS:-

S

“T. A. A."—We regret we ranuot insert your letter, 8%
we have already expressly dealt with the subject spoke®
of, and, as we belicve, in the right way.




