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DIARY FOR APRIL.

. Locag 8chool Superintendent’s term of office
egins.
& BUN.. 6t Sumy in Lent. .
8. Mon.. County Court and SBurrog. Court Term begins.
7. Tues. . Local Trustees to return arrears of taxes due to
County Treasurer.
10. Frid.. Good Friday.
. .. County Court and Surrogate Court Term ends.
12. SUN. . Easter Sunday.
13. Mon.. Easter Monday.
19. SUN. . 1st Sunday afier Easter.
23. Thurs. St. George.
25, Bat. .. S Mark.
28. SUN. . 2nd Sunday after Easter.
29, Wed.. Appeals from Chancery Chambers.
80. Thurs. Last day for non-residents to give list of lands
or app. from assessmt. Last day for Local
Clerks to ret. occu. lands to Co. Treasurer.

The Local Gomts’

MUNICIPAL GAZETTE.

APRIL, 1868.

ACTS OF LAST SESSION.

It cannot be said to be too late to refer to
the law legislation of the Session of the Legis-
lative Assembly of Ontario which closed in
the beginning of March last, when the public
have not yet been placed in a position, by
the publication of the statutes by the proper
authorities, to judge of what was then done.
The majority of those, however, who are re-
Quired to obey the law are still unprovided by
those who have made them, with the usual

- Tmeans of instructing themselves in what the

law, by an amusing fiction, says we knew,
marked, learned and inwardly digested on the
fourth day of March last.

Every allowance, however, must be made
under the circumstances; the printers, in fact
Nearly all those concerned in this department,
&re new ‘to the business,” and the staff
Neither as numerous nory as yet, from want of
€Xperience, as efficient as those who had to
Perform like duties under the former regime,
The statutes are, we believe, now in the hands
of the binder and may be expected shortly.

We have done what we could to supply
our gubscribers with copies of such of the
dcts as geemed of the most importance, but
‘this i3 necessarily only a partial benefit.

© trust that the issue of the first volume of
the Statutes for the Province of Ontario, which
We may now soon expect, will be a large one.

‘conomy in matters of this kind is but short-
®ighted policy, whilst delay is a great evil.

The difficulties likely to arise from want of
a prompt distribution of the Statutes, are in-
creased by their having come into operation
immediately upon receiving the assent of the
Lieutenant-Governor. This remark is particu-
larly applicable to such an act as that relating
to executions against goods and lands in the Su-
perior Courts, for, from what we have already
seen, it seems highly probable that many exe-
cution creditors have not retained the priority to
which they were entitled, merely because they
did not know (and could not very well have
ascertained in some cases) that an altera-
tion had been made in the law by the act
referred to,

A stranger to our laws might have supposed,
judging from the mass of Bills introduced
during the Session, that the laws of this
country were in a most defective state, and
that, but for the energy of the new Parliament,
the population in general would have been in
a bad way. But things are not so bad as
that, nor is it every change in a law that is
beneficial, and we were glad to notice that as
a rule the members, with a few notable excep-
tions, did not fail to remember that there is
now no check in hasty legislation in the shape
of a second House. .

In addition to the acts published in our last
issue, we may notice the Registry act, which
makes several changes rendered necessary by
the great want of care displayed in the former
act. It cannot be said that the present
measure is now perfect, but perfection, or any-
thing in the neighbourhood of it, is not to be
expected in such a difficult branch of the law
as that affecting and affected by the Registra-
tion of titles. One great source of difficulty
might perhaps be remedied by degrees, by the
appointment of thoroughly qualified profes-
sional men as Registrars, competent to judge
of the many points of real property law that
gso frequently arise in the conduct of the
business of a registry office, and to put a
reasonable interpretation upon the act. A
proper step has been taken in a different direc-
tion by preventing Registrars or their suber-
dinates from acting as conveyancers; a whole-
gsome provision, which we shall be glad to see
extended to others outside registry offices,
many of whom have been the means of unwit-
ingly causing much expense and litigation to
those who. have employed them,

There is also—An act o amend the Muni-
cipal Institutions Act of 1866: an enactment
which does not pretend to be anything more
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than a temporary measure to remedy a few
prominent defects in that act ; full legislation
on the subject is to abide the results of exten-
ded enquiries into the municipal system. Also
an act to provide for the organization of the
territorial district of Muskoka, and the appoint-
ment of a stipendiary magistrate (an office
which has been filled by the appointment
of Charles W. Lount, Esq., Barrister-at-law,
and an act respecting the interpretation and
construction of Statutes.

Of the bills which did 7ot become law— -

and their name in the aggregate was legion—
we may refer to the following :

A Dbill to amend the law of evidence, by
allowing parties to suits to testify on their own
behalf; is the most important. This proposed
measure has been so freely discussed that it
is not now intended to refer to it further
than to express our opinion that, however
proper such a law is in theory, and con-
sonant as it is with our convictions as to
what the law ought to be under other cir-
cumstances, and however well it may have
worked in England, it is not a measure which,
in the present state of things would be expe-
dient, here; though the time may come when
the alteration of existing circumstances of the
country, (which however we cannot at present
discuss at sufficient length,) would change the
balance in favor of the passing of such a mea-
sure as was proposed, and, after much careful
consideration, rejected.

The following are algo amongst the Bills
that did not become law— A bill to abolish the
Heir and Devisee Commission, and give the
like powers to Judges in Chambers, which
would facilitate business and save time to
applicants—A bill to amend the Act respect-
ing Division Courts, containing some valuable
and well drawn clauses, reflecting much credit
upon its introducer, Mr. Coyne, but which, as
& whole, it was best not to pass—A bill to
provide for the attachment of debts in Divi-
sion Courts; a very useful provision, if the
benefit is not swallowed up in expenses—
A bill to amend the Act for the Protection
of Sheep, which it seems impossible to get
exactly ag it ought to be—Any number of
bills to amend the Municipal and Assessment
Acts, which are referred to in another place—
A bill to quiet the titles of persons holding
lands formerly gold for taxes ; about as objec-
tionable a measure, at least so far as one could

Jjudge from the'copies distributed, as could well

\

be Imagined, but which would not have beenfé
allowed to pass in its present shape, we ven-}
ture to say, even if there had been time for
the purpose, and irrespective of the question,
whether it is desirable or not to preserve tax
titles from destruction, owing to defects and
irregularities in the sale or otherwise.

The legislation of this the first Parliament
of Ontario will be regarded with much inter-
est; and upon the whole, we think there is no |
Just ground for complaint that the new Legis- |
lative Assembly, principally composed, as it §
is, of beginners in the science of law-making, }
has in the matters here alluded to fallen far
short of the wisdom of its more experienced
predecessors,

THE MUNICIPAL AMENDMENT ACT.
The most important measure of last session, §
so far as concerns the readers of this journal, 1
was the Act to amend the Municipal Institu-
tions Act of 1866. -
As most of our readers are no doubt aware, ;
a committee of the House was appointed to §
prepare and report upon amendments to the -
Municipal Act, and to this committee were |
referred the host of bills which were brought §
in by private members to remedy defects }
which had occurred to them, or been brought §
to their notice. It was in fact necessary that §
one set of men should agree upon some | 3
measure which might as far as possible remedy i
all obvious defects without that clashing of
clauses, which would inevitably result from 8 ;
number of disjointed provisions.
Although this was thought to be the best 3
thing to do under the circumstances it was not .
contemplated that the bill that was brought in'
the committee should be the fina] result of
their labours, but it is intended that mature 4
reflection shall be bestowed and as much light 4
38 possible thrown upon the subject, so 89 g'i.
hereafter to prepare a more complete measure. 1
When or how this will be done remains to be
seen. E
We had intended giving a sketch of the. 3§
alterations and additions introduced by this °§
Act, but find, after commencing it, that it would 4
take more of our space than we can give to it
The Act will, we believe, shortly be in th¢ §.
bands of all those who are interested. i
The sections, that of the Acts of 1866, have

been repealed, amended, and added to, are the
following : — 4



April, 1868,

LOCAL COURTS' & MUNICIPAL GAZETTE.

[Vol. IV.— 51

Sub-section 1 of section 26 ; sub-section 3
Of section 66 sections 73, 75, 76. 80, 81 and
) Sub-section 8 of section 100 ; sub-sections
' 2, 4 and 6 of section 101; sections 124 and
sulﬁ,; su})-sections 7 and 8 of section 196;
“Section 7 of section 246 ; and sub-section

of section 282,

RIGHTS OF INNKEEPERS.
An interesting case with reference to the
ght of innkeepers to select apartments for
Kllesf;s’ and to change them as occasion may
Uire, was decided lately in the Court of
Ueen’s Bench.
I_t appeared in the case referred to, that the
aintiff occupied two rooms in the hotel kept
7 the defendant. The plaintiff’s family con-

8
v‘:ted of himself, his wife, two female ser-
3088, and three young children. He became

“debteq to defendant, and bills were rendered
M time to time and payment demanded,
n“ € was told he must leave unless he paid
°W'ed On the 18th of September the plaintiff
quit $83.25, and he was told that he must
* He said he was going, that he was
Woulo(;ls to leave if his wife's state of health
b .S;\llow of it. The Provincial Fair or
w‘s‘bltlon being near at hand, the plaintiff
ro.. 25ked to let defendant have one of the
Y 8 {occupied by plaintiff and his wife),
4. @ Wanted the use of it during the exhibi-
o > &.nd a clerk of defendant’s swore that
teuﬁfhlmntiﬁ‘ consented. On the 21st of Sep.
I the plaintiff owed $109.15. -He said
Whiwas gqi‘ng to leave, and asked for the bill,
o t"h was rendered by 2 p.M. that day. But
at orning defendant had gone into the
Plltm‘ Do person being in it at the time, and
plag “X" some additional beds and removed the
mﬁ::}ﬂ"s trunks and property out of it. The
s iff Was not in the hotel at the time, but
Qlerkat his office in town, where defendant’s
had gone to him and demanded payment,
biy :Phintiﬁ' said he was going to leave. The
kept 318 Not paid until that evening,” Plaintiff
g ¢ other room, and eontinued to board
Sep, hotel with his family till the 29th of
Wer, but he slept elsewhere.

. ® action was brought for the alleged tres-
the p;): the part of the defendant in going into
i g '0tiff’s room and putting up more beds

o and removing his property out of it.
1 Jury found a verdict for the plaintiff and

damages.

On an application for a new trial the plaintiff
contended, that having been let into possession
of the rooms he acquired such an exclusive
right of possession as against his landlord, so
long as he continued to occupy it, that the
latter was liable as a trespasser for entering
and removing his trunks out of it.

The court in giving judgment did not agree
in this view of the law, which it considered
inconsistent with the well settled duties, lia-
bilities, and rights of innkeapers, Chief Justice
Draper, who gave judgment, saying:

“ Whatever may be the traveller’s rights to be
received as a guest, and ta be reasonably enter-
tained and accommodated, the landlord has, in
our opinion, the sole right to select the apartment
for the guest, and, if he finds it expedient, to
change the apartment and assign the guest
another, without becoming a trespasser in making
the change. If, having the necessary conveni-
ence, he refuses to afford reasonable accommoda-
tion, he is liable to an action, but not of trespass.
There is no implied contract that a guest to whom
a particular apartment bas been assigned shall
retain that particular apartment so long as he
chooses to pay for it. We-think the contention
on the plaintiff’s part involves a confusion between
the character and position of an innkeeper and a
lodging housekeeper.

“It appears to us further, that although the
innkeeper is bound to receive, the gnest must not
only be ready and willing, and before he can
insist as of right to be received, that he must
offer to pay whatever is the reasonable charge ;
and that a guest who has been received loses the
right to be entertained if he neglects or refuses
to pay upon reasonable demand. The plaintiff's
bill accrued due de die in diem, and had been in
arrear. though frequently demanded.

“On both points we think upon the evidence
the plaintiff failed, and that there should be a
new trial without costs.”

A

SELECTION.

JUSTICES OF THE PEACE.

A case which came before the Court of Ex-
chequer last week, affords a curious illustration
of the working of the present jurisdiction of
justices of the peace. - The action was by a
gentleman of property, the owner of a house
at Aldborough, against two justices of the
peace for the county of Suffolk, for false im-
prisonment. An information had been pre-
ferred against the plaintiff by certain inhabi-
tants, for driving his carriage along a certain
path. The case coming on to be heard last .
July, before the defendants, as magistrates for
the county, they, acting upon the advice of
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heir clerk, fined the plaintiff forty shillings
and costs, in spite of an objection. Subse-
quently the plaintiff was arrested upon & war-
rant issued by the defendants to enforce .the
conviction, and conveyed to the police station,
where he paid the amount under protest. The
conviction was afterwards quashed by the
Court of Queen’s Bench, on the ground tl}at a8
the path in question did not run by the side of
a public carriage way, the magistrates b:}d no
jurisdiction in the case. (Vide 5 & 6 Vict, c,
50, 8. 72). The plaintiff then brought the
present action for the amount of his attorney’s
bill and costs, The defendants had expressed
their regret at having voluntarily exceeded
their jurisdiction, and tendered £73, which,
however, the plaintiff declined to accept. The
Lord Chief Baron, before whom the case was
tried, directed the jury that the only question
‘was as to the amount of damages, and the jury
-awarded £247. We are not concerned with
-the merits of the case, otherwise than as they
bear upon the efficiency of ordinary justices of
the peace. As regards the defendants, they
-appear to have acted dond fide, and without
-any bias beyond the desire to arrive at a cor-
wect decision in the case before them ; but the
‘best possible intentions are utterly futile if
‘there be no power for them to set in motion;
:and, emphatica.ly in the case of a judge, know-
Jedge is power—knowledge of a special descrip-
tion, legal knowledge. How much knowledge
of magistrate’s law these two Suffolk justices
possessed may be gathered from their evidence
1in this case, as given in the Times.

Captain stated that he was one of the
-convicting magistrates in the case. He had
been guided in the matter solely by the advice
-of the clerk to the justices. He had not the
slightest ill-feeling towards the plaintiff, and
soon. . Hehad been so short a time on
‘the bench that he did not know whether it
was customary to give notice before issuing a
warrant of this kind. He had looked once or
twice into a book upon the duty of justices of
the peace. He always took the advice of the
justice's clerk in matters of pure law.

Mr.—— the second defendant, and also one
of the convicting magistrates, had been one of
the justices of the county since last September
twelvemonth. He had also acted in this mat-
ter under the advice of the justices’ clerk. He
had no ill-feeling towards the plaintiff. . .
He had never looked through the Highway
Actg, and had he done g0 he should not have
understood them.

These gentlemen state, candidly enough,
that their decisions are the decisions of the
clerk to the justices, and so far their case is
eminently a representative:one; but is this ad.
visable?” If the clerk be the real judge so far
88 concerns matters of law, let him sit as a
Judge to direct the magistrates as to the law,
and let hig ruling be binding ‘upon them, as
that of a judge of the superior court upon &
Jury. Inthis case a decision upon the opera-
tion-of the Bdghway Acts was nominally given
‘by two gentlemen, ome.of whom “had looked

once or twice into a book upon the duty of |
justices of the peace.” the other, ‘ had never
looked through the Highway Acts, and had he
done so should not have understood them.’”
We repeat that we have no antagonism against
either of these particular justices, or their |
clerk  Everything appears to have been done
bond fide. It is the system under which these :
things are done with which we find fault. In
the present case the effect of the wrongful de-
cision has been redressed by an appeal to
Westminster, but if the party eonvicted had
been a labouring man, there probably would
and could have been no appeal. A justice of
the peace is a judge, though an humble one,
and as such, we really think he should possess
some knowledge of the law which he is sworp
to administer.—Solicitors’ Journal.

]
—

ONTARIO REPORTS.

ELECTION CASES.

(Reported by Hexry O'Brien. Esq., Barrister-at-Law,
Reporter in Practice Court and Chambers.)

RxeINA xx BEL. WM. Apamsox v. JoRN Boyp

Municipal election— Payment of tazes by voters and cand?
date— When election commences—No ice to voters of cand¥:
dates disqualification—Survender of tenancy! ;

B. and A. were partners occupying premises as co-ben&ﬂ”-;
under a yearly tenancy on the terms of an expired loasé,
Before the nomination day for a municipal election thef’
dissolved partnership, B. leaving the business and prf’
mises, of which A. remained in possession. A. shortlf
afterwards went into {:artnership with 8., and the ne¥
firm then took a fresh lease of the premises from sam?:
landlord. )

Held, 1. That B. was not at the time of the election 1%
co-tenant of A, the tenancy having been surrendered RE
operation of law.

2. That the non-payment of taxes by a candidate befo®:

the election disqualifies him. .

8. That municipal elections corr with the nomin®
tion day, and the disqualification of a candidate st
reference to that day. 3

4. If a candidate claims to be elected by reason of the di%
qualification of his opponent he must 50 distinctly c%,,
it at the nomination, and also notify the electors 3
they are throwing away their votes. 4

[Common Law Chambers, March, 1868.J

This was a writ of summons in the nntuf:§
of & guo warranto, calling upon John Be)%§
to show by what authority he exercised :“

enjoyed the office of Alderman for the W

of St. David, in the City of Toronto, and W

he should not be removed therefrom, &

William Adamson be declared duly elected

be admitted there}o. on grounds disclosed i#)

the statement of said William Adamson, and ﬂ"%

affidavits and papers filed in support of the sa®*:

The statement and relation of William Adl:’éﬁ_

i

#on of the City of Toronto, wharfinger, complaip
that Johu Boyd, of the said city, merchant, rpﬂ
not been duly elected and had unjustly usu
and still usurped the office of Alderman in 3‘“
City of Toronto, under the pretence of an el
tion held on Monday, the 6th day of Junus
1868, at Toronto, for the Ward of St. David:
gaid City of Toronto, anl that he, the
Adamson, was duly elected thereto and ought '
have been returned at such election as Alder™;
for said Ward, and deolared that he, the 8
Adamson, had an interest in said electio®

%
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81 elector anl as a candidate for said office of

lderaan, and stated the following causes why
the election of the said John Boyd to said office
‘h_‘)nld be declared invalid and void, and he, the
8aid Adamson, be duly elected thereto.

1st. That snid Jehn Boyd was not possessed
of the gualification required by law to enable
il to be a candidate for or to be elected to the
82id office, inasmuch as he, the said John Boyd,
8d not, at the time of the election, in his own
Tight, or the right of his wife, as proprietor or
®uant, g legal or equitable freehold or lensehold,
Tated in his own name on the last revised assess-
Weut roll of the said City of Toronto, of the
i“‘ue required by law, the said John Boyd hav-
Bg parted with his interest in the leasehold
Toperty in which he is apparently assessed as
8 partner of the firm of ¢ Boyd & Arthurs,” long
fore the time of the said election, and not be-
Ug rated for any other real property for a suffi-
%lent amount to qualify him as such Alderman.
2nd. That the said John Boyd was further
disqualified in this, that he had not on the 23rd
Y of December last, being the day appointed
Or the nomination of candidates to fill gaid office
of Alderman, paid all municipal tnxes due by
lm in the Ward of St. Lawrence, in the City of
oronto, in compliance with the requirements of
® statute in that behalf, and that there was on
8t day due from snd unpaid by bim the sum
of $518 40 for municipal taxes on the real and
"‘:l‘ﬂonal property for which he was rated in the
' ard of St. Lawrence, and that such taxes were
. U0t paid until the 4th day of Janu iry, 18¢8.
’ 8rd. That said John Boyd had not a majority
legal votes at said election, inasmuch as the
0 lowing persons who voted for eaid John Boyd
“Were not qualified to vote, not having paid all
:Unicipal taxes due by them for the year 1867,
!t the City of Toronto, on or before the 16th
8y of December, 1867, as required by statute
R that bebalf (mentioning fifty seven names);
Wq thet by the striking off from the poll at suid
“Qt‘,tion the names of said persons who illegally
3°t'ed for said Jobn Boyd, the relator had a ma-
- 9ty of the legal votes on said poll.
"~ 4th. That the relator protested at the time of
;:‘.d election agaiust the votes of the electors
ap.Dg received aud recorded for said John Boyd,
l'“‘ publicly notified both the returning officers
the electors that the votes of the electors
Nould be. thrown away if recorded for said John
" 194, in consequence of said John Boyd not
"“‘8 legally qualified according to the provisions
® act of parliament in that bebalf.
be relator made affidavit that he was a duly
Walified municipal elector for the Ward of St.
8¥id, in gaid City of Toronto, and at the lnst
Unicipal election, held on 6th January, 1868,
':3 & candidate for the office of Alderman for
d Ward of St. David, and that he believed the
.b'"ﬁl grounds of complaint, as set forth in the
0¥e statement, were well founded.
'Ollt appeared from the last revised assessment
 for the Ward of St. David for 1867. that the
®dence of the defendant was assessed to him
tenant, and to John Smith as owner, for
: fo{ 0; and by the last revised assessment roll
“wg the Ward of St. Lawrence, for 1867, the
0

korehmlses on Wellington Street were assessed to
'yd & Arthurs as tenants, and to Mr Todd as
Rer, for $14,56i0; and Doyd & Arthurs were

further assessed for the sum of £20.000 for per-
gounl property, making in wll $34.560; upon
which the taxes for 1867 amounuted to 518 40.

The taxes in the Ward of St. David were ad-
mitted to have been paid in time, but the taxes
in 8t. Lawrence Ward were not paid wuntil the
4th January, 1868, after the day of momioation,
but before the polling day.

The property in St. David’s Ward was in itself
a sufficlent qualification.

The defendant and Arthurs were tenants of
the warehouses in St. Lawrence Ward, under
a lease from Mr. Todd. for three years, from
the 1st day of May, 1863. After the expira-
tion of this lease, on the 1st day of May, 1866,
they held over as tenants from year to year,
as the defendant alleges, and paid oue year
and one quarter's rent. During the three
mouaths between the 1st of May and the lst
of August, the partnership between them was
dissolved, the defendant retiring, leaving Arthurs
in possession of the business and of the ware-
houses in which it was carried on. Oun the 1st
day of August last, a new lease of the ware.-
houses was made by Todd to John Smith and
G. A. Arthurs, wto, after the dissolution of the
firm of Boyd & Arthurs, had formed a new co-
partoership, and have ever since carried on busi-
ness there

In the affidavit of Mr. Todd, attached to the
new lease, he said that Mr. Boyd had not then,
nor had he since the date of the said lense, avy
interest either legal or equitable in the said lands
and premises, or any part thereof.

In answer to this, Mr. Boyd said that he was
neither party nor privy to the lease in any
mauner to John Smith and George A. Arthurs,
nor did he know of the cxecution thereof, till
after the day of the election: that he never sur-
rendered to Mr. Todd the old lease, nor the term
therehy granted, nor the term he might in law
have in the same aund the premises therein men-
ticned, as co-tenant with the said G. A. Arthurs
from year to year.

In a subsequent affidavit, Mr. Todd attached
the old lease to it, aud said that the said lease
having expired on the 1st day of May, 1866, tbe
said John Boyd and George A. Arthurs became
and were his tenants from year to year of the
8aid property : that they had not, nor had eitber
of them, given any notice to quit, nor had he
given them such notice, whereby the said tenancy
would be determined, other than a lease of said
property made by him to said George A. Arthuz's
and John Smith referred to in his former affi-
davit.

Mr. Boyd, in referring to this in bis affidavit,
said that it was true, and that after the expira-
tion of the said lease, on the 1st of May, he Mr.
Boyd and the said George A. Arthurs became
and were tenants thereof to Mr. Todd from year
to year, and that he has not given any notice to
quit the premises in said lease, nor received any
such notice from the said Todd. Now it is on a
tenancy still subsisting, as the defendant alleges,
he claims now to be quslified.

Boyd and the relator were the only two candi-
dates, and the former obtained the majority of
the votes polled. -

Votes were polted on both sides by electors
who bad not paid their taxes, and the defendant
filed offidavits to shew that there had been
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some agreement between the candidates that the
roll should be taken as it stcod, to save any
trouble on this head.

The following protest was handed by the re-
Intor to the returning officer, and was by him
read to the electors present at the opening of the
poll and before any vote was recorded for either
candidate.

*“ Take notice that I protest against any votes
being taken or recorded at this election for Mr.
John Boyd, on the ground tha§ .he is not legally
qualified according to the provisions of the Acts
of Parliament in that behalf. He having no
interest in the property assessed on Wellington
Street in the names of John Boyd and George A.
Arthurs, and the taxes on said property not
having been paid.

And I hereby publicly notify the electors that
they will be throwing away their votes if they
are recorded for Mr. Boyd, and I request that
you will inform the electors of this my protest.

‘“ WM. ADAMBSON.

¢ Toronto, 6th January, 18¢8.”

‘“ The above protest was read by me at com-
mencement of election.

¢ JoHN Burxs,
4 Returning Officer 1st] Division.”

A similar protest was addressed, to and stated
in the same terms to have been read by Robert
H. Trotter, Returning Officer, 2nd Division.

Copies of this protest were also shown to
have been affixed in and about the polling booths
in conspicuous places, but no notice appeared
to have been given at the time of nomination,
nor did the relator at that time contend that the
defendant was disqualified, and that he was the
only qualified capndidate.

Harman for the relator.

1. The defendant was not qualified. He could
only attempt to qualify on the property in St.
David’s Ward, which was clearly insufflcient,
and he had not ¢“ at the time of the election” the
necessary freehold or leasehold required by seo.
70 of 29 & 30 Vic. cap. 61, having parted with
all interest in the property on Wellington Street,
and the former tenancy having been surrendered
by operation of law. '

2. The defendant was disqualified by not hav-
ing paid all taxes due by him, pursuant to 29 &
80 Vie. cap. 62, sec. 73. These taxes should
have been paid at the time of the election: Reg.
ex rel. Rollo v. Beard, 1U. C. L. J. N.8. 126;
1L.C.G. 72

And the election commences with the day
of nomination, as is clear from the expres-
sions used in the Act. Sec. 101 of 29 & 30 Viec.
cap. 51, defines ¢*the proceedings a¢ such elec-

- tions” (not prior to the election) to be, First,

a day for nomination of eandidates; Second, a
declaration at such nomination, if no more can-
didates than offices are proposed, that such can-
didates have been ‘‘ duly elected,” and, Third,
an adjournment, not another meeting, if there
ure more, and a poll is required. The ¢ase may
be argued thus.—In one ward a candidate is
elected on the first or nomination day by acclama-
tion ; in another ward a candidate is elected on
the second or adjourned day by vote, both must
have paid their taxes at the time of election,
that is to say,”at the time not only that they
were, but could have been elected, and to decide
otherwise would be to give two interpretations

to the law, one to meet the case of the candidate
elected by acclamation on the nomination day,
and another to meet the case of the candidate
who having opposition has to wait and stand a
poll at the adjourned meeting when the same can
be opened.*

8. The defendant had not a majority of quali-
fied voters, inasmuch as the number already
specified had not paid their taxzes before 16th
December preceding the election.

4. It is doubtful whether the relator can under
all the circumstances claim the seat; but he is
entitled to the costs of these proceedings.—
Reg. ex rel. Tinning v. Edgar, 4 Prac. R. 36;
8U.C. L. J. N.S. 89; Reg. ex rel. Dexter v.
Gowan, 1 Prac. R. 104; Reg. ex rel. Rollo v.
Beard,1U.C. L. J. N.8.126; Reg. ex rel. Blakely
V. Canavan,1U. C. L. J. N.8. 188 ; Reg. ez rel.
Hartrey v. Dickey, 1 U. C. L. J. N.S. 190; Reg. |
ez rel. Carroll v. Beckwith, 1 Prac. R. 278.

Duggan, Q. C., and Harrison, Q. C., shewed
cause,

1. The defendant claims to be.qualified on &
tenancy still subsisting as between him and
the landlord. The dissolution between Boyd &
Arthurs, as affecting their business transactions,
would not divest Boyd of his rights as Todd’s
tenant. Whatever surrender there may have
been of Arthur’s moiety, there was none of Boyd’s.
There is no act of his from which an inference of
a surrender by him could be shewn, except his. |
leaving the occupation of the premises, and that |
really proves nothing ; and no act of his former |
partner could bind him.—Woodfall L. & T. 272, |
et seq.; Agardv. King, Cro. Elis. 775 ; Mackay v.
Macreth, 4 Dougl. 213; Doev. Ridout, 5 Taunt.
619 Mollett v. Brayne, 2 Camp. 103; Thomson
v. Wilson, 2 Starkie, 879; Shep. Touch 272;
Arch. L, & T.83; Carpenter v. Hall, 15 C.P. 90. 1

The roll is however conclusive as to property
qua‘ification (the language being even stronger :
in this respect with reference to candidates thap
voters, see secs. 70 and 75), and the Courts will |
as far as they can uphold the qualification in favor
of the sitting member. — Reg. ez rel. Blakely v.
Canavan, 1 U. C. L. J. N. 8. 188; Reg. ex rel. g
Chambers v, Allison, Ib. 244; Reg. ex rel. Ford
v. Cottingham, Ib. 214 ; Reg. ex rel. ¥ilt v. Cheen, |
7U. C. L. J. 99; Reg. ex rel. Laughton v. Baly, -
2 U.C. Cham. R. 130. 4

2. There is no affirmative declaration that the
candidate must have paid all his t1xes before the,;
election, only that non-payment disqualifies him
from being a member, and he does not become 8 3
member of the Council until he takes the oath
of office.

The defeadaut paid his taxes before the eles- *
tion, which commences not with the nomination °
but with the recording of the vates and the
choice by the electors between two or more 3
candidates. g

It is sufficient in any case that he has paid E
his taxes in the ward in which he lived, other- j
wige it would follow that he must have paid bis 3}
taxes in a different municipality, which the
statute could not contemplate. ]

3. The names of the voters must be received
as they appear on the lists, and there is 00
machinery to carry out the provision disqualify?
ing voters who have not paid their taxes, and i

* See The Queen v. Cowan, 24 U. C. C. B. 606,—Eps. L. J-
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a l:;w election is ordered the same lists must be
us

The persons whose names appeared on the roll
Were accepted by both candidates as qualified
Yoters go far as payment of taxes was concerned,
8nd though an elector might not perhaps be

ound by such an agreement, the candidate
Wol;ld: Reg. ex rel. Charles v. Lewis, 2 Cham.
71.

The roll is conclusive.—Sec. 101, ss. 5; Dun-
9as v, Niles, 1 Cham. R. 198; Reg. ex rel. Cham-
bers v. Allison, 1 U. C. L. J. N.S. 244.

More votes are however attacked by the de-
fendant than by the relator on this ground, and
8 scrutiny must be had as to that.

4. The defendant should not be visited with
Costs if the election is simply set aside and a new
Clection ordered, as the relator would then only
Succeed as to part. — Reg. ex rel. Clark v. Me-
Mullen, 9 U. C. Q. B. 467 ; Essex Election Case,
9U.C L.J. 247 ; Reg. ex rel. Swan v. Rowat, 13
U. ¢ Q. B. 340 ; Reg. ex rel. Gordanier v. Perry,
gﬁg. C. L.J. 90; Queen v. Hiorns, 7 Ad. & EI.,

J. H. Cameron, Q. C., Harman with him,
Contrq.

1. As to the question of the surrender, the
8ame was completed in law, from the absolute
bandonment of the premises by Boyd, and his
Temoval to new premises with his new partner,
;‘lly question of liability between Todd, the land-
ord, and himself as to a yearly or any other

Rancy being absolutely concluded when Todd

uted a new lease to Smith & Arthurs as the
8uccessors of Boyd & Arthurs. One test was,
fould Todd maintain an action for rent against

0yd after the granting such new lease, and could
0t Boyd set up such new lease as a conclusive
8nswer and defence? Undoubtedly he could.
tckels v, Atherstone, 10 A, & E., N. 8. 944, is
8 direct case on the point. Lord Denman, C.J .
18 this cage says, «“ If the expression ¢surrender
Y operation of law,” be properly ‘applied to
;‘398 where the owner of a particular estate has
en party to some act, the validity of which he
8 lgy law afterwards estopped from disputing and
ich would not be valid if his particular estate
continued,’ it appear8 to us to be properly
:Eplied to the present. As far as the plaintiff
® landlord is concerned, he has oreated an
8tate in the new tenant which he is estopped
Tom disputing with him and which is inconsist-
S8t with the continuance of the defendant’s (the
;Oter lessees) term, As far as the new tenant
q chncerned the same is true. As far as the
i: eudant, the owner of the partnership estate
N Question, i3 concerned, he has been an active
i:'ty in the transaction, not merely by consent-
‘hg to the creation of the said relation between
® landlord and the new tenant, but by giving
to Possession, and so enabling the new tenant
enter,”
8iv2' Reg. ex rel. Rollo v. Beard, ante, is conclu-

® that the candidate must be qualified as a
el:mber at the time of the election, which it is

8r commences with the nomination.

Gn?; 4s to costs, Reg. ez rel. Tinning v. Edgar,
PR almost exactlyparrallel with this case
entitling the relator to costs.

we he other grounds taken in moving the writ
Te also enlarged on.

- YOBN Wirson, J.—Assuminog that there was 8

tenancy from year to year, was it not surrender-
ed before the election, and on the 1st of August
last, by operation of law and the acts of the de-
fendant, on his own showing.

Boyd & Arthurs dissolved their partnership,
when does not appear, but certainly before the
1st day of August last. Arthurs is left with the
business and business premises. Boyd retires,
pays no farther rent, retains no further posses-
sion, and is so much a stranger thathe swears he
was no partyto the lease to Smith & Arthurs, or
ever heard of it till after the election. Ishe, after
all that has taken place, co-tenant with Arthurs
in these premises? Can he now go to Artburs and
claim possession as his joint tenant? 1If he can-
not, he is not dona fide possessed as tenant. so as
to qualify him as Alderman under this Muaicipal
Act.

On the reasoning in the case of Nickells v.
Atherstone, 10 Q. B. N.8. 944, 18 the defendant
not precluded from saying he is still co-tenant
with Arthurs? Have not all parties estopped
themselves from setting up the yearlytenancy now
contended for? Todd cannot be allowed to say
this yearly tenancy between Boyd & Arthurs
exists, for he has made a lease under seal to
Smith & Arthurs. Arthurs cannot say it sub-
sists, for he is a party with Smith to the new
leagse. By operation of law as to these parties
the tenancy from year to year has merged. Can
Mr. Boyd claim that it is still existing? Can he
go to his late partner and say I am joint-tenant
with you? I think not; for on his own showing
he left his partner Arthurs, and formed a co-
partnership with Mr.Munroe in another place, as
wholesale grocers. He left his partner to do as
he pleased with the business and the warehouses
in which it was carried on, and without doubt
knew at least that Arthurs was carrying on the
same business which he had left, with his new
partner Smith. Has Boyd any more right to
asgert an interest in the warchouses than he has
in the goods, which before his retirement had
been the goods of Boyd & Arthurs?—See Mat-
thews v. Sawell, 8 Taunt. 270; Thomas v. Cook,
2 B. & Al. 119; Wulker v. Richardson, 2 M. &
W. 882,

I think therefore the defendant was not at the
time of the election the co-tenant of Arthurs,
and without this he had not the property quali-
fication to be chosen Alderman.

As to the second ground, that the defendant
had not paid all his taxes before the election,
it is admitted the defendant paid his taxes
after the nomination and before the pollicg day;
and the question is, when is the election ?

The relator contends that it is the day of nomi-
nation; the defendant saysit is the polling day.

That the day of nomination is the day of elec-
tion seews clear. The polling day is but an
adjournment of the election. The words of the
act seem to put it beyond a doubt, for it declares
that the proceedings at elections shall be—a
nomination on the last Monday but one in De-
cember, when, if only oue candidate, or one
candidate for each office, be nominated, after an
hour, he shall be declared elected ; but if more,
and a poll be demanded, then the Returning Offi-
cer shall adjourn the proceedings until the first
Monday in January; but, by sec. 73, a candidate
is disqualified who has not paid all taxes due by
him.
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To hold that the day of polling is the day of
election would enable a candidate to offer him-
self who was disqualified, and who, if the only
one, might be declared elected, contrary to the
letter and spirit of the Act.

I think therefore that the day appointed for
the nominaton is the day of election, and the
disqualification of a candidate has reference to
that day, in analogy to the holding of the lenrned
judge in Reg. ex rel. Rollo v. Beard, and 1 think
to hold otherwise would be at variance with the
spirit of the Act.

The relator, in the first instance, claimed to
be entitled to his seat; but this is not seriously
urged, for he gave no notice on the day of nomi-
nation that the defendant was not qualified, or
that he claimed to be elected as the sole candi-
date by reason of the non-qualification of Boyd.
In Reg. ex rel. Forward v. Detlor (ante p.), I lately
held that a candidate who claims to be elected
by reason of the disqualification of his opponent
must distinctly so claim it at the nomination,
and at the poll give notice that the electors are
turowing away their votes; aud he cannot be
declared entitled to the seat if his conduct be
equivocal, 80 as to mislead the electors. He
cannot go to the polls, taking his chance of elec-
tion, after deterring voters, and then fall back
and claim his seat on grounds which by bis
going to the polls he has waived.

1 therefore adjudge the election of John Boyd,
as one of the Aldermen of St. David’s Ward, in
the City of Toronto, to be invalid; and I direct
a writ to be issned according to the statute, to
remove the said John Boyd from such office;
and I further direct that a writ be issued for the
purpose of a new election being held.for the
election of an Alderman for St. David’s Ward, in
the room of the said John Boyd.

I also direct that Mr. Boyd shall pay the costs
of these proceedings, 8o far as they relate to the
invalidity of his election for want of a property
qualification.

Rea. X REL. Buae aAND MouLps v. BeLL.
Contested Election— Election by acclamation—29 & 30 Vic.
cap. 51, sec. 130,

YWhere a candidate is declared elected on the ination
day, as being the only candidate proposed, his election
cannot be questioned on a quo warranto summons under
abovae act, there being no other ¢ candidate at the election
or any elector who gave or tendered his vote thereat” who
could by law be a relator.

[Common Law Chambers, March 14, 1868.]

This was & writ of summons in the nature of
a guo warranto to sct aside the election of the de-
fendant, who was elected as one of the aldermen
for St. Andrew’s Ward, in the city of Toronto. at
the municipal election on 23rd December, 1867.

The defendant was the only candidate proposed
and seconded at the nomination ; and was declar-
ed duly elected, pursuant to gec. 101, &s. 8, of the
Municipal Act.

The statement of the relator complained of
the usurpation of the office by defendant. and
stated, in effect :—That the said Robert Bell was
not duly elected, and usurped the office of Alder-
man of St. Andrew’s Ward ‘on pretence of an
election held gp Monday, 23rd December, 1867
that relators had an interest in said election. as
electors of snid ward and of other wards, the
relator, John Dugg. hemg an electer who gave

his vote at the last annual election for aldermen
in said city; when the said Robert Bell was de-
clared elected as sach alderman, and the rela-
lator, W. Moulds, being a duly qualified elector,
present at and who in so far as his vote could be
tepdered or taken, voted or tendered his vote at
the nomination or election of said Robert Bell;
and they shewed the following causes why the
election should be declared invalid :

1. That the election was not conducted accor-
ding to law, in this, that at the annual mecting
for nomination, &c., held in Ward of St. Audrew,
at.noon (or thereaboute) on Mouday, the 23rd
December last, the Returning Officer havng
called upon the electors there present to nom-
inate a fit and proper person. &c., the said
Robert Bell was proposed and seconded; but
that the Returning Officer, without waitiug the
time required by law to allow other nominn-
tions to be made, closed the said meeting of elec-
tors before the expiration of one hour from the
opening, &c., and declared said Bell culy elected.

2. Thbat said Bell, neither when he was so
elected or when he accepted office, had the
necessary property qualification as a frecholder
or leaseholder.

3. That said Bell bad not at the time ¢i election
and acceptance of oflice, in his own right or right
of his wife, &c., a legal or equitable freehold or
leasehold. rated in bis own name on the last re-
vised assessment roll, to the amount of at least
24,000 frechold or $8,000 leasehold, as required,
&e.

4. That said Bell had mortgnged his interest
in-the property on which he qualified for the
sum of $3,179, to the Canada Perwanent Build-
ing Society, as appeared in the registry office,
and that said mortgage was not discharged.

6. That said Bell qualified on property partly
freehiold and partly leaselold, rated as follows:
leasehold §$7,466, freehold $800, while the iu-
cumbrances amounted to $3,179.

J. II. Cameroa, Q. C. (Uarman with him)
showed cause.

1. The election cannot be inquired into under
the 180th section of the Municipal Act. The act
requires that the relator should be a persun whe
was either a candidate, or an elector who voted
or tendered his vote at the election of the alder-
man complained against; and as the party here
sought to be unseated had been elected by accla-
mation and without a contest, the relators conld
not be, and in fact were not, entitled to the writ.
they being neither candidates nor electors whe
voted or tendered their votes. This point has,
however, been already settled in favor of this
contention by Reg. ex rel.- Smith v. Roach, 18
U. C. Q. B. 226, and In re Kelly v. Macarow, 14
U. C. C. P. 457.

2. Thestatement that the poil was not kept open
for the bour, required by the act, was base
upon the nffidavit of the relator Moulds, uncor-
roborated by other evidence. But this was met
by positive affidavits by the Returning Officers,
contradicting his assertion, who swore that tbe
proceedings commenced at poon precisely, an

were not closed until after one o’clock, and by

other persons in corroboration.
8. The relstors are not in any event qualified

as ich to be heard, not having paid the taxes

due by them on the 16th day of Decemiber, #9

required by section: 73, in support of which sun”
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dry affidavits were filed by the collectors of the
8everal wards in which they were in such default.
4. As to the property qualification of the de-
fendaut, affidavits were filed from the city clerk,
8ud the Secretary of the Building Society, as to
the property on which the defendant qualified
and the mortgage thereon, shewing that the
former was under and the latter overstated, and
on which it was argued that the defendant was
Amply qualified; and further, that there was
Bothing in the act which required the property
on which a civic qualification is based to be
Udincumbered, all that was required was that
@ should be assessed for and pay taxes for pro-
Ee;':ly worth $4,0060 freehold or $8,000 lease-
old,

Hodgins for the relators.
he words ¢ elector who voted or tendered his
Vote at the election,” should be interpreted as
Meaning at the annual election of aldermen
Within the municipality.

The interpretation contended for by the defen-
dant would leave na redress in cases where a
candidate is elected by acclamation; and that
- Part of the statute which requires a property
Qualification might in such case be evaded.

Hagarty, J.—This case seems to me to be
®overned by In r¢ Kelly v. Mucarow, avd I shall
decide it against the relators upon the authority
of that case. If the electors do not think it
Worth while to contest an election in the ordinary
Way, it may properly be considered that the Le-
8lslature did not mean to give them a right to
Contest it by an application of this kind. As to

e point raised, that the proceedings at the
Bomination were not kept open for a full hour,
the oljection is most loosely made and is amply
Sontradicted. )

Summons discharged with costs.

Reg. Ex REL. Boyes v. DETLOR.

29, 30 Vic. cap. 51, sec.73—Disqualification of candidate.
E’W, that a County Clerk is disqualified under sec. 73 of
9 & 30 Vic. ch. 51, from sitting as mayor of the same or
80y other municipality.
[Chambers, January 23, 1868.]
This was 8 quo waerranto summons to set aside
@ election of the defendant, who claimed to
Ave been duly electod mayor of the Town of
apanee,
The defendant was clerk of the munieipality of
ate United Counties of Leanox and Addington
a the tinie of his alleged election as mayor,
e(’:d it was contended that being such clerk he
an“]d not legally take a seat as mayor of that or
. Y other municipality, being disqualified under
€¢. 73 of 29 & 30 Vie. eap. 51.
ﬁcc" W. Puaterson shewed cause. The disquali-
'm‘:tlou only applies where the same person
I)M:"‘Pts to fill both offices in the same munici-
78 1ty ; and the former act (22 Vie. ch. 67, sec.
se), Fgl“ in force in this particular by virtue of
anc{ 428 of 29 & 30 Vie. cap. 51, and the defend-
or Would not have been disqualified under the
mer act.
'l!ldlo” contra. ':I'he disqualification is general,
the statute i3 clear on the point, and differs

"om the former act, for here all the officers who

are g; .
e disqualified for election are particularised.
mi" reason of the statute is obvious, for there

8ht be disputes between the different munici-

palities which would render the holding of these
offices by the same person incompatible. There
was a mischief under the former act which this
is intended to remedy.

JoeN WiLson, J.—The question is, whether by
the 73rd section of 29 & 30 Vic. cap. 51, the
defendant is disqualified as a member of the
municipal corporation of Napanee. The words
of that section, as regards this defendant, are,
«no clerk of apy municipality eball be qualified
to be a member of the council of any municipal
corporation.”

The words of the old statute, Con. Stat. U. C.
cap. b4, sec. 73, are, *‘noofficer of any munici-
pality shall be qualified to be o member of the
council of the corporation.” The defendant con-
tends that he was not disqualified under the
former act, and the new act is to be coustrued
as the old one.
~ If this case had occurred under the old act I
ghonld have Leld this defendant disqualified, for
the language seemed very clear, that no officer
of any municipality shall be qualified to be a
member of the council of the particular corpora-
tion.

But under the last act no clerk of any muni-
cipality shall be qualfied to be a member of the
council of any municipal corporation. The evi-
dent intention of the legislature was, among
other things, to exclude persons who might be
placed in a fulse position, hy reason of holding
two offices; and po man should, if it can be
avoided, be placed in a false position.

It requires no great foresight to see that a
man, being a subordinate in the municipal cor-
poration of a-county, and the head of the
corporation of a town or city in that county,
would have conflicting duties to perform. and
would represent conflicting interests if he beld
these offices. To allow the defendant to be
mayor while he held the office of clerk of the
manicipality of the county, would be contrary
to the express words of the statute, and at
variance with its spirit.

The office is adjudged vacant, and there will
be & new election with costs to the relator.

ReG. Ex REL. ForwarD v. DETIOR.
Municipal election—Notice to clectors of disqualification of @
candidate.

Held, 1. When voters perversely throw away their votes
the minority candidate has a right to the seal.

2. When a candidate claims the right to be elected at the
nomination owing to his opponent’s disqualification, his
going to the polls waives such right. .

3. A candidate should, under such circumstances, beside
ciaiming tbe seat at the nomination, also notify the elec-
tors 8t the polls that they are throwing away their votes
by voting for the disqualified candidato.

{Chambers, January 25, 1868.)

This was & guo warranto sUMMONS similar to
tbe last, but it was further con_tended by the
relator, who had been an opposing candidate,
that he was entitled to the seat instead of the
defendant. The question of his disqualification
was admitted to have been established by the
decision in the case ubove.reported; and the
arguments of counsel were directed to the ques- -
tion whether the relator was entitled to the seat.

Holmested for the relator. The objection was
clear on the face of the statate, and as there was
therefore no other qualified candidate than the
relator before the electors, it was unnecessary for
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him to give any notice to electors at the polls,—
electors could not then nominate another candi-
date.
There was collusion on the part of Boyes, the
former relator, and the defendant, and there-
- fore the judgment in his case was nb bar to
this application, and Boyes was not qualified
48 a relator in that cage, having voted at the elec-
tion for one Williams, who wasnot in fact a can-
didate and had not gone to the polls.
* He cited Reg. ex rel. Metcalfe v. Smart, 10 U. C.
Q. B. 89; Reg. ex rel. Tinning v. Edgar, 8 U. C.
L.J., N. 8., 89; Reg. ex rel. Richmond v. Teg-
gart, TU.C. L. J. 128; Reg. ex rel. Dexter v.
Gowan, 1 Prac. Rep. 104,
McKenzie, Q. C., contra.

J. WiLsox, J.—I think Boyes was qualified as
a relator under the statute.

If voters perversely throw away votes the mino-
rity candidate has a right to his seat, but the facts
here do not shew that they did, as the electors
might reasonably have thought that all the can-
didates were qualified. The relator should have
gove farther and told the electors at the polls
that defendant was not qualified, and warned
them not to vote for him.

The candidate with the largest number of votes

should of course be elected, if possible, and,
under all the circumstances, I do not think the
relator should have the seat, for he waived his
first protest by going to the polls. If & candi-
date claims to stand on his rights he must do 80,
and not waive them by afterwards going to the
polie. He must elect his position and stand
by it.

yIt. was not suggested in the first case that there
was another case pending on precisely the same
grounds, or they would have been both disposed
of at the same time, but the jndgment in hoth
will be the same.

As to costs, I do notthink the first application
was, 8o far as Detlor was concerned, collusive,
and if not he should not be visited with costs of
both applications. In this case each party must
pay his own costs.

INSOLVENCY CASE.

(Reported by HENRY O'Brien, Esq., Barrister-at-Law,
Reporter in Practice Court and Chambers,)

BraND v. Bickrrr.
Insolvent Acts of 1864 and 1865—Sale of goods—Interpleader.

When a eale has been had under an execution against &
Judgment debtor, who after the sale makes an assignment
in insolvency, the proceeds of the sale are not vested in
the official assignee, but go to the judgment croditors.
A Sheriff has aight to an interpleader in sach a case,
where proceeds claimed by the official assignes.

[Chambers, January 15, 1868.)

On the 30th December last, the Sheriff of the
United Counties of Nortbumberland and Durhgm
obtained from the Chief Justice of the Common
Pleas an interpleader summons, calling upon the
plaintiff (the execution creditor) and one Robert
Elias Bculthorp, the claimant of the proceeds of
the sale had under a writ of fi. f3. issued herein,
to appear and show cause why they should not
maintain or religquish their respective claims,

The summons was returnable on 8rd J. anuary,
when it was enlarged till the 8th January, on

which day the Sheriff filed an additional afidavit
showing that, since the service of the summons,
the defendant (the execution debtor) had made
a voluntary assignment to one E. A. McNaugh-
ton, an official assignee, at Cobourg under the
Insolvent Act of 1864; and that he (the sheriff)
had been served with a notice of claim by or on
behalf of the official assignee, who also claimed
the proceeds of the sale; upon which Mr. Justice
Morrison, then presiding in Chambers, enlarged
the summons for a week, at the same time ordering
notice of the enlargement to be served on the
official assignee, to enable him to appear and
sustain or relinquish his claim, which was accord-

_ingly done.

On the 15th January, the summons again
came up for argument before Mr. Justice Adam
Wilson, when it was agreed between the parties
that his Lordship should dispose of the claims
Summarily, and not order anissue, It appeared,
from the affidavits filed by the Sheriff, in addi-
tion to the above facts, that the sale under the
writ of £i. fa. herein had taken place on the
day of December last; and that he realized
thereon the sum of $230. That on the day
of December, the day before the sale, a writ of
fi. fa. (goods) against the same defendant, at the
suit of the said Sculthorp, the claimant herein,
had been placed in his hands; and that the said -
Sculthorp had, since the sale, served him with a
notice that he claimed the proceeds of the said
sale under his execution, on the ground that
the judgment on which plaintiff’s execution was
issued had been released.

appeared for the claimant Sculthorp,
and filed a verified copy of a release executed
in 1865, by the plaintiff and others, releasing
the defendant from all claims whatsoever that
they or any of them had against him (the
defendant), and contended that if the judgment
was a good and valid release, the plaintiff was
not entitled to issue execution upon it, or to
take any steps whatever to enforce it, and that
therefore the claimant was as against the plain-
Uff entitled to have the proceeds of the sale
applied in his execution, which was not in any
way impeached.

Then as to the claim of the official assignee,
he referred to the Insolvent Act of 1864, sub.sec,
7 of sec. 2, and sub-sec. 22 of sec. 3, and to the
sections 12 & 13 of the Act of 1865, amending
the same ; and contended that under sec. 12, as
& sale of the goods had actually taken place
under an execation, the proceeds thereof were
not vested in the official assignee by virtue of
the assignment, as it had been made subsequent
thereto, and that therefore the official agsignee
was not entitled to the proceeds ; and in support
of this contention cited, in addition to the above
mentioned acts, Converse v. Mickie, 16 U.C. C.P.
167, and White v. Treadwell, 17 U. C, C. P. 487.

A. H. Meyers for execution creditor. The
Proceeds of the sale are claimed by the official
assignee, under the Insolvent Act of 1864, and
the Sheriff has noright to make this application.
The act of 1865 respecting interpleading does
not apply to such a case as this. The release
had never been acted upon or considered a8
releasing the judgmeat by the plaintiff.

Donald Bethune, for the official assignee. The
Sheriff is not properly in court, and the official
assignee is entitled to receive the proceeds of the
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;l}le; all the assets of the insolvent, of every
amd anq description, are vested in the assignee,
tnd section 12 of the Act of 1865 does not exempt
suf n,ljouey in dispute herein, even although the
" e“ ad taken placg before the assignment ; and
" ;: events the claimant is not entitled to it, a8
i t:d not been made under his execution ; and

e plaintiff is not entitled to it under his
€xecution, it must go to the assignee.

tioADAM WiLson, J.—I must overrule the objec-
n D taken that the Sheriff is not properly before
ise’ or entitled to make this application. This
one of the cases to which the Act of 1865,
tamendmg the Interpleading Act, was intended
0 apply.
In the face of the release filed by the claimant,
) cannot gee what right the plaintiff has to claim
€ money at all. He has released his judgment,
30d there is therefore nothing due upon it. The
Claimant’s execution was in the Sheriff's hands
t_efore the sale took place, and I think he is en-
0‘;‘;3? to have the proceeds of the sale applied
¢ I also think that he is entitled to it as against
18% official assignee ; for section 12 of the Act of
s6 5 says that ‘the operation of the 7th sub-
ofctlon. of section 2, and of the 22nd sub-section
anﬂceuon 3, of the Act of 1864, shall extend to
the assets of the insolvent of every kind and
s:;st!rlpuon, although they are actually under
ormlre, under any ordinary writ of attachment,
ar under any writ of execution, so long as they
o ® not actually sold by the sheriff or sheriff’s
w cer, under such writ.” In this case the goods
o &re actually sold, and therefore I think the
cial agsignee is not entitled to the proceeds.
o Yill therefore order that the plaintiff and the
oy cial assignee be barred from all claim thereto,
o At the sheriff do pay over the proceeds to the
Almant Sculthorp, and that the plaintiff do
pay_ to the sheriff, claimant and official assignee,
®Ir costs of this application.

Order accordingly.

CHANCERY.

(Beporteq by Ausx. GRANT, Esq., Reporter to the Court.)

Paryy
ATTERsoN v, THE RovaL INsumance CoMPANY-

A Insurance— Provisional receipt.
‘&Plﬂiﬂd to an agent of the Royal Insurance Company to
"»‘l't #n insurance, and paid the premium. The agent
&;: the usual receipt, following a form supplied by the
fron l:;\ny, and which declared that a policy would be
e% by the Company in sixty days if approved of by
anager at Toronto: that otherwise the receipt would
un‘lgncelled and the smount of unearned premium re-
Dhened"“d that the receipt would be void should cam-
The e 0il be used on the premises.
.nd&ent did not report the tr tion to the Company,
Heg l‘ﬂﬂr the expiration of sixty iays a fire occurred.
gl That this receipt coutained a vaid contract for
Hay ;hn insurance,
;ta?lsﬂ That the Company, and not the insured, should
that tg any damage occasioned by the agent’s neglect, and
6 Company was linble for the loss by the fire.
[14 Grant, 169.]

gxaminntion and hearing at Cobourg.
C’“’M Q. C., and J. D. Armour for the plaintiff,
rooks, Q. C., for the defendants.

easeA}-‘KOUGHNETy C.—The receipt issued in this
It i} headed ¢ Agent’s Provisional Receipt.”
ln the form furnished in blank to the

agents of the Company for use. It is filled up
by the agent, and acknowledges the receipt of
$40, ¢ being the premium of insurance on pro-
perty for twelve months, and for which a policy
will be issued by the Royal Insurance Compsany
within sixty days if approved by the manager in
Torounto, otherwise, this receipt will be cancelled,
and the amount of unearned premium refunded,”
and at the bottom appears: * N B. This receipt
will be void should camphene oil be used on the
premises.” I take this receipt to contain a con-
tract for an interim insurance—that is, till the
transaction evidenced by it is rejected by the
manager. The provision for the return of un-
earned premium shows that the insurance was-to
take effect at once, and the condition for making
the receipt void in case camphene be used, must
imply an immediate insurance continuing on the
receipt till it is superseded by rejection, when it
ig to be cancelled ; or, by a policy. The evidence
of the manager shows that the agents were au-
thorized to issue tkese receipts, and that the
company had always treated them as creating
insurances until they were disapproved by the
manager. I should, I think, hold that by mneans
of this receipt, and the payment of the money
which it acknowledges, an insurance was effected
binding on the company, and that it continued
to be binding up to and at the time of the fire ;
no rejection of it having taken place in the mean
time. The company, it is true had no opportu-
pity to reject, because their agent had never
informed the manager of the risk ; but they, not
the plaintiff must suffer by his neglect or fraud.
The plaintiff was not bound to see that McLeod,
the agent, did his duty to the company. He had
a right to presume that this was done, and he
heard nothing to the contrary. We know that
very often policies do not iesue, parties insured
resting upon their receipt as evidence of the fact ;
and, though the plaintiff might bave demanded
a policy and required and enforced one after
gixty days, yet I cannot hold that he lost or
abandoned his insurance by neglect to do this.
Tt is proved that the manager issued settled
forms of policy, which, with the seal of the com-
pany, were transmitted to him from England in
biank, to be filled up and iseued by him. I think
it must by intended aB against the company that
it wns one of these policies they contracted to
issue by the receipt, unless the insurance was
rejected, or was altered and & special form of
policy stipulated for. The plaintiff could not
insist on any better terms than those usual forms
of policy would have given him; and to one 9!
those I think him enti{led, pnless his action in
regard to the Western Insurance Company shuts
bim out from his olaim on the Royal Insurance
Company.

Looking at the fact that MoLeod was agent
for both companies—that the plaintiff did not
contract with the Western Insurance Company,
or authorize McLeod to do 8o for him; that
McLeod concooted the papers in the plaintiff’s
pame with that company, snd prepared the affi-
davit which the plaintiff_made to sustain it at e
time anterior, 8o far a8 I can see, to any know-
ledge by the plaintiff of the attempt of MoLeod
to transfer the risk to the Western; that Mo-
Leod’s act was a fraud, by which he hoped to

et rid of the earlier fraud practised on the
Royal by embezeling the money paid to him by
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the plaintiff and concealing the transaction from
the company ; the necessity in his mind, there-
fore, for immediate action. I think I am not
drawiug an unreasonable conclusion, looking be-
sides at the plaintiff’s conduct afterwards; that
he, the plaintiff, really did not understand when
subscribing the affidavit prepared by McLeod,
that he was makiong a claim on the Western or
any claim other than upon his original insurance
which had been effected with the Royal eight
months previously, I think the evidence shows
that on the morning of the 21st July, McLeod,
hearing that the inspector of the Western lnsur-
unce Company was coming down, hurried out to
the pluintiff with the receipt issued in the name
of the Western Insurance Company, and in-
ftructed him that when the agent went out to
the plaintiff he was to show him the latter
receipt and say that his claim rested on it; the
plaintiff seems then at once to have felt that
there was something wrong, and without waiting
to see the Inspector or attempting to impose
-upon him or aid MecLeod in his fraud, comes on
at once on the same day to his legal adviser,
tells the whole truth, has it explained to the
agents of both companies, for whom McLeod had
been acting, and makes his claim upon the Royal,
admitting that he has no claim upon theWestern.
I cannot, wnder these circumstances, I think,
hold that the plaintiff abandoned bis right to
look to the Royal, or made an insurance in the
Western in substitution or otherwise—but that
what was done in hie respect, was done by Mec-
‘Leod, and the plaintiff made an innocent instru-
ment for him in the matter.

Decree for the plaintiff for amount of insur-
ance and interest according to the terms of the
policy, as if it had issued, and costs.

M
ENGLISH REPORTS.

CROWN CASES RESERVED.
REG. v. GRoraE BuLLook. .
Malicious injury to cattle—24 & 25 Vic. c. 97, sec. 40—Proof
of wounding—Instrument.

1t is not necessary in order to prove a wounding within 24
& 25 Vie. cap. 97, sce. 40. to show that injury done to
the cattle has been caused by any instrument other than
the hand of the prisoner.

[C. C. R., Jan, 25,—16 W. R, 405.]

Case reserved by the chairman of the Quarter
Sessions for the County of Gloucester.

George Bullock was tried before me on an
indictment which charged him with maliciously
and feloniously wounding a gelding, the property
of James Ricketts. The prisoner pleaded not
guilty.

On the trial it was proved that the prisoner,
who was sent by his master with a cart and horse
to fetch stone from a distant field on the 20th of
December last, at half-past one p.m., returped
about four p.m., bringing back the horse with
his tongue protruding seven or eight inches, and
unable to draw it back into his mouth. The
veterivary surgeon who examined the horse the
following day proved that he found the roots and
lower part of the tongue much lacerated, and
the mouth torn and clogged with clotted blood ;
the ivjury be eensidered might have been done
by a violent pull of the tongue on one side. He
was obliged to amputate five inches of the tongue

and the horse is likely to recover. The prisoner’s
statement was that the horse bit at him and he
did it in a passion. There was no evidence to
show that any instrument beyond the hands had
been used. The prisoner’s counsel contended
that no instrumeant having been proved to be
used in inflicting the injury, the prisoner could
not be convicted under the 24 & 25 Vic. cap. 97,
sec, 40. For the prosecution it was maintained
that under the statute it was not necessary to
show that the injury had been caused by any
instrument other than the hand or hands of the
prisoner. The prisoner’s counsel, on the point
being reserved, declined to address the jury,
and a verdict of guilty was found by them.

I respited the judgment and liberated the
prisoner on recognisance, in order that the
opinions of the justices of either bench and the
Barons of the Exchequer might be taken on the
Question —whether the prisoner was properly
coanvicted of the wounding, there being no evi-
dence to show that he used any instrumext other
than his hand or hands ?

No counsel appeared for the prisoner.

Sawyer for the prosecution.—This was & wound
ing within the meaning of 24 & 25 Vic. cap. 97,
sec. 40. CockBURN, C. J.—This indictinent was
simply for wounding ?] Yes. There was no
count for maiming, as there is authority that
such a count could not be sustained where there
is no evidence of a permauent injury: Reg. v.
Jeans, 1 C. & K. 539. That case was upon
statute 7 & 8 Geo 4, cap. 30, sec. 16, which in
terms is substantially the same as the present
section ; but it is no authority that such an in-
jury as this is not wounding.” There the point
seems not to have been argued by the counsel
for the prosecution, and the decision only goes
to show this injury would not be a maiming:
Reg. v. Owens, 1 M. C. C. 205; and Reg. v.
Hughes, 2 C. & P. 420, are there cited by the
counsel for the prisoner to show that an instru-
ment is necessary to constitute a wounding ; but
the former case only shows that pouring acid
ictc the ear of a mare by which her sight was
destroyed is & maiming ; and in the latter caae,
biting off the end of a person’s nose was held not
8 wounding within 9 Geo. 4, cap. 81, sec. 12,
where the words are ‘“ stab, cut or wound any
person.” In Jenning’s case, 2 Lewin’s C. C. 130,
where the prisoner with his teeth bit off the pre-
puce of a child three years old, it was held not o
wound within 1 Vic. cap. 85, sec. 4; but there
also the words of the Act are ‘stab, cut, or
wound,” and very different from those of the
section on which this indictment is framed.

CockBURN, C. J.— You have satisfactorily
accounted for the decisions referred to; but no
difficulty existsin the present case as this statute
makes it felony, unlawfully and maliciously to
“kill, maim, or wound” any cattle, and we may
interpret the word ‘ wound” in its ordinary
acceptation, which means any laceration which
breaks the contipuity of the internal skin. It
may pot manifest 80 much malice on the part of
a man if, in his passion, he uses his fist only;
but it is within the words of the statute, and it
is probable that in altering the words of this
statate the Legislature may have intended to get
rid of the difficulty.

The rest of the Court concurred.

Conviction affirmed.
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CORRESPONDENCE.

Insolvent Acts— Assignees.
BerLeviLee, 31st March 1868.
To Tue Epitors or TaE LAW JOURNAL.

GENTLENEN,—“A communication under the
caption, Assignees in Bankruptcy matters—
The operation of the Act, appears in the Local
Courts and Municipal Gazette of March, 1868;
Wherein the “Scarboro” correspondent asserts
that, “The working of the Act since 1864
clearly proves it to be a bungled, defective
!.lﬂ‘air," and he proposes, “to point out a few of
1ts defects and in addition to refer to the con-
duet of official assignees.”

“Scarboro” points out what he thinks are
defects in the Act, and refers to the conduct
of official assignees, but omits (except by his
Own assertion, that the working of the Act
clearly proves it to be a bungled affair) to give
Instances where there has ever been any failure
In the working of the Act. Many insolvents
have been refused, and many more have ob-
taineq discharges ; and it must be assumed,
ﬂ}&t these insolvents, who have been refused
discharges ought not to have obtained them ;
and, if they deemed the judges decision errone-
Ous, the Superior Court, on appeal, might have
Tectified the error or confirmed the decision;
and any one creditor has the right of appeal
’l:gainst the decision granting the discharge.
'lhel‘efore, it follows, that, if any insolvent has

€en wrongfully refused or has improperly
Obtained a discharge—it is nat the fault of the
* Act, but of the insolvent or his creditors as
the case may be. It is denied that because
the assignee is corrupt, and deceives the credi-
tors—that the Act is a bungle, or defective.
“he official assignee is bound to give security
Jor the due performance of his duties,” and
the creditors assignee is bound to “*give such
8ecurity and in such manner as shall be or-
dereq, by a resolution of the creditors; and
8hall conform himself to such directions, in
. Te8pect thereof and in respect of any change
r modification thereof or addition thereto, as
are Subsequently conveyed to him by similar
Tesolutions”—which bond is to be taken in
AVor of the creditors and deposited in the
It’mPEr Court. The assignee is likewise under
® Summary jurisdiction of the Court and the
Performance of his duties may “be enforced
Y the judge on petition in vacation or by the

ourt on a rule in term under penalty of im-
Prisonment, s for contempt of Court whether

the duties are imposed on him by deed of
assignment, by instructions of creditors com-
municated to him or by the terms of the Act.”

His duties are well defined and performance
can be enforced which proves there is no
bungle or defect in the Act in that respect. If
“Scarboro” knows that “the working of the
Act since 1864 clearly proves it to be a bun-
gled, defective affair,” because the insolvent
“gelected the official assignee fo get him
through for a certain fee generally $50,” he
impliedly admits that his creditors allowed a
public officer to deceive and injure them whilst
the Act affords & most severe and certain
remedy. If creditors neglect to secure pro-
fessional assistance and permit assignees to
deceive them, * Scarboro” ought to blame the
bungling, careless creditors, not the Act.

No doubt many men have obtained dis-
charges who have not made a full disclosure
of their estate, some owing to perjury—others
through the neglect of the creditors. Bus
this does not prove the Act a bungled or
defective affair. “Scarboro” reminds me of
Lord Palmerston’s reply to the Scotch Cleri-
cal petition to the Government to set apart
a day of prayer to our Lord, to remove pesti-

lence, which was that the pestilence was

caused by filth and to remove the causein-
stead of praying, and the pestilence would
abate, so I say, if creditors will employ good
counsel and remove the corrupt assignees,
“Scarboro ” will fail to see the bungled, defec-
tive Act. )

For instance, if an assignee gives a certificate

that the insolvent “has complied with all the '

provisoes of the Act, has attended all meet-
ings, has filed a statement of his affairs on
oath, fairly showing how he has disposed of
his property,” &c., and it can be proved that
the certificate is untrue, there can be no diffi-
culty in applying a remedy. If it cannot be
shown or is neglected, it is presumed true, and
creditors have no cause of complaint; at all
events it is not the fault of the Act. It is
admitted that legislation is not always perfect
but it is denied that it is always imperfect.
In ninety-nine cases out of one hundred, Sta-
tutes are declared defective by persons too
lazy to study them or too ignorant to under-
stand or properly construe them, or too neg-
ligent to take advantage of their provisions.

It is a remarkable suggestion, *that if a
man has once gone through the insolvent
court,” he should not again go through with-
out paying 10s. on the pourd.”” That is, if &
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man, whether trader or non-trader, is twice
unfortunate, and on the first failure obtains a
discharge—he must on the second pay 10s. in
the pound although he discloses and assigns
all he has for the benefit of his creditors. The
tendency of legislation of late both in England
and Canada seems to point more towards
mercy to insolvents than otherwise. With
that view the Statutes have been construed
in both countries with more consideration for
the honest insolvent than the grasping creditor.
As to notice of discharge although not required
to be personal, it is given after the creditors
have received personal notice of the examina-
tion before the assignee, and if the creditors
attend the meeting they can judge for them-
selves whether there is any fraudulent reten-
tention or concealment of the insolvent’s estate,
or whether there is any evasion, prevarication,
&c., or whether he has not subsequent to the
act kept an account book showing his receipts
and disbursements, and they can then, or soon
afterwards, decide whether they will oppose
his discharge or not; and if they do so decide,
it cannot be believed that publicity of applica-
tion for discharge in the Gazette and local
paper could escape them unless by neglect.
As to an assignee acting as agent, it is appre-
hended there is ample remedy already for such
misconduct ; and if such conduct is difficult of
proof now, it would not be less so if it should
be distinctly stated that such assignee should
act as the agent of the insolvent under a
penalty. :

If the assignee refuses to perform, or impro-
perly performs his duties, or if his appoint-
ment is not contemplated by the act, he may
be removed : Small ex parte, in re Day, T L.
T. N. 8. 878, or if he refuses to perform his
duties or misconducts himself in that behalf,
he may be punished, or creditors may resort
to his bond: sec. 6 & 16, Act 1854; Single-
hurst ex parte, in re Tristam, 3 DeG. & J.
451 : Maddegan, in re Stiff, 10 L. T. N. S.
914. Under the same sections and ample
authorities, there is now power not only to
impose on or withhold costs from assignees,
creditors or insolvents, or to impose terms for
contempts or delays. If * Scarboro” will con-
sult the tariff of fees promulgated by the
Superior Courts of Common Law, it will
enlighten him at least in that respect.

The insolvent must wait, if he makes a

voluntary assignment, twelve months, before
~

he can apply for a dischrrge, and after two

examinationsand such ample time, if a creditor
possesses ordinary firmness, he ought to de-
cide in that time whether he will appeal
or not. .

“ Notice of application for an allowance of
appeal, must be served in eight days from the
day judgment appealed from is pronounced,
but the application itself may be made after
the eight days " Re Owens, 3 U. C. L. J. N.S.
22. And even if the notice is irregular it may
be amended.  75.

It seems absurd to expect an insolvent to
pay a certain rate in the pound, except under
the sections for composition and discharge, if
he assigns his estate. The tending of modern
legislation is that the insolvent and his estate
shall not be more embarrassed and diminished
by costs, and that his creditors shall take his
whole estate. 1f they obtain this they ought
to be satisfied to allow the unfortunate to try
his luck again and benefit by experience which
may ultimately be an advantage to himself,
to his creditors and to the public generally.
The rules under which the Judge exercises
his direction ‘of granting the discharge abso-
lutely, conditionally, or suspensively, or re-
fuses it absolutely, are laid down by Westbury
(Lord Chancellor) in Re Mew v. Thorne, 81
L. J. N. 8. (Bankruptey) 87, to which “Scar-
boro” is referred, which if he reads carefully,
the writer ventures an opinion, he will arrive at
the conclusion that the Act of 1864 is neither
a bungle nor so defective as he imagines. :

Again “Scarboro” thinks it should be enac-
ted distinctly, that the insolvent ®shall be
discharged only from the debts or liabilities
mentioned in his Schedule of debts.” Upon
this point “Scarboro” puts the question to
youin the 3 U. C. L. J. N.S. 193, and you drily
ask him *“to look it up.” He is now referred '
to Philips v. Pickford, 14 Jurist, 272, where
it was decided that a final order granted under
the English Acts, similar to our then bankrupt
and Insolvent Acts, could be set up as a de-
fence to any debt not included in the Schedule. |
See also Stephen v. Green, 11 U. C. Q B. 457;
Greenwood v. Farrie, 17 U. C. Q. B. 490;
Romillio v. Holakan, 8 Jurist, N. S, 11;
Franklin v. Busby, Ell. & Bl 495; Booth v.
Caldman, 1 Ell. & Ell. 414, None of the Acts
under which these decisions were had, con- -
tained any such special provision as stated ;
yet the courts have always held that no cred- |
itor is bound whose name and debt is not
mentioned in the Schedule,

QuiNTE.
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Preferential Assignments.
To tar Eprrozs or THE CANADA Law JOURNAL.
Toronto, April 16, 1868.

At page 301, Con. Stat, U. 0. 22 Vic. cap.
ln, See. 18, we find these words: “In case
ﬁeztp(f"son, being at the time (Ist) in insol-
deb;frcumtanoes (2nd), or unable to pay his
on ¢ wn full (.3rd), or, knowing himself to be

. e eve of z@aolvency, makes or causes to
tranm;de any gift, conveyance, assignment or
inte :ter of any of his goods, &c. (1st), with

to defeat or delay the creditors of such
Person (2nd), or with the intent of giving one
er:’“"'e of the creditors of such person a pre-
an Nice over his other creditors (3rd), or over
g'it{ One or more of such creditors, every such

. -Conveyance, &c.,, shall be null and
Vold’n &c.

Ibave above (putting in figures, to dencte
se:‘:timateri.al points of law contained in the
Pelat?n) given the substance of section 18,
1850 “'g to preferential assignments, passed in

Cerﬁln l.nterplea'd?r case, that was decided re-
in }f In the Division Court at Richmond Hill,
"o ich case the law contained in the section
depufon.strued. by John Duggan, Esq., Q. C,,
inducyd.]uclge, in a certain way new to me, has
on thie me to trouble you with a few remarks
was cs bx:anc.h of the law. The decision itself
8u' Oflsxderlng the facts of the case, not only
" :Prlse tf) me £0 far as the law is concerned,
foectne which could not but have a damaging
focy Upor.n the rights of all creditors, and in
nullifies the act itself.
fal faall knov.v—a.t !east those who were in
Compy w _Practice prior to 1858—how very
tha on it was for dishonest debtors, prior to
200 dz i‘“‘» to give chattel mortgages of all their
tha tho one cred'itor, generally a relative, and
‘ssignme country was flooded with one-sided
good ents and covert and secret transfers
5 e 8, Whereby one creditor or a few credi-
Thig ac:e Preferred to the creditors in general.
Chiot, 5y ;f 1859 was passed to stop the mis-
"Oul,d ha Wwas 80 framed and worded that one
Of deby Ve thought that rogues in the shape
Whli‘shhad a network thrown around their
Stter, h Ch would catch almost any case of
-;:sled fraud. The act was passed to put
fer, cesl- d.lshonest dealings and improper pre-
e un d’e:': t(i;act; .(and 80 lawyers have heret?-
e Arraggey Od‘ x‘t}, that a man who was in
. °“mstae , failing, or even quasi insolvent
Nees, had no right, in his troubles,

to make over all his chattels to one creditor,
leaving the rest nothing to lay hold on. Now

-this decision at Richmond Hill, of the learned

Q. C., acting for Judge Boyd, is in the very
teeth of this view of the law. In fact, so fully
did the public and lawyers take my view of
the law, that it is well known that since 1858
not one chattel mortgage or assignment has
been filed and made, where five used to be
made prior to that period, under similar
causes for them. _

The facts of this case at Richmond Hill are
briefly these: A., a debtor, owed many debts,
and B,, C, D. and E., at Richmond Hill, had
obtained judgments in the Division Court
against him there, on which executions had
been issued and returned nulla bona repeat-
edly; and he had in consequence of this
been ordered to pay small sums, such as one
dollar and half-a-dollar & month, on the judg-
ments, as an insolvent. A. owed also other
things elsewhere, and judgments too. He
owed $1,100 for rent unpaid ; and he owed a
sister of his, for borrowed money, borrowed
for many years back, nearly $1,500. He had
given formerly (in 1863, I think) a chattel
mortgage to his landlord to pay his rent, part
of the $1,100 above referred to. This chattel
mortgage had been neglected, and allowed to
run out. One of his creditors (B.), seeing this,
took out an execution, and was about to levy
on his goods, when he made another chattel
mortgage, in January, 1868, to his sister, con-
veying all his goods to her, and setting at
defiance his said creditors. . B., notwithstand-
ing this transfer, levied on his goods, and
hence the interpleader case, which arose’on a
claim made by his sicter to his goods, under
the last chattel mortgage.

Now, there is not a shadow of a doubt but
that A. intended, by this transfer, to prefer
his sister to all other creditors; to cut off all
others, to give her all his goods, preferring one
creditor to another. Thero is no doubt but
that his sister knew this, nor that he was in
embarrassed circumstances, unable to pay his
debts in full—in fact, that he was an insolvent.
The goods he conveyed were not worth over
$1,000, at & high estimate, which would not

pay the chattel mortgage he gave his sister.
He owed these creditors, B., C, D. & E.,

besides, and his landlord over $1,000. He
had some valueless interests in lands heavily
mortgaged. And if it were possible to find s

debtor or a case coming within the meaningof
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gection 18 of the act of 1859, this debtor A.
and this case came within such meaning.
Yet it was held at the court by the learned
deputy judge, that the chattel mortgage of
1868 must prevail, and the creditors be sent
to the wall, the sister of A. taking all the
goods !

The decision was alleged to be made on the
ground that A. swore he did not mean to
defraud—that he had some interests in mort-
gaged lands. If we look at the strict, search-
ing clauses of the section, as marked with
figures by me, we will see that it matters not
what the debtor may swear as to his intents,
when those intents are contrary to the patent
facts of the case. We are to judge of a man’s
intents by his acts. If A. conveys all his
chattel property to his sister F., leaving all his
other creditors with nothing—prefers her by a
chattel mortgage, what is the true inference ?
He has preferred one creditor to another, and
put it out of his power to pay any other. He
has showr: himself unable to pay his debts in
full by paying only one, and leaving unpaid
many others. Who cares what he may swear
about his intents? The law points out the
fact of what he has done, and what exists;
and that is, that he has divested himself of all
his property to pay one, to prefer one over all.
If the act did not intend to prevent such a
thing, what is its meaning ?—what is it worth ?
A man may have uncertain interests in mort-
gages of lands, or may even, if the lands are
sold well, be able to pay all he owes; but that
fact would not make such a sale as I refer to
- good under the act of 1859.

‘We yet have to see what it means when it
says & debtor shall not prefer one creditor to
another, by transferring all his goods. Credi-
tors having judgments and executions are not
to be defrauded by chattel mortgages set up
by one, and told to go and look to some un-
certain interest in mortgaged land. One cre-
ditor. has no right to step in and take all the
available goods of a debtor by a chattel mort
gage, and stop other equally deserving credi-
tors from getting anything.

The act of 1859 was not intended! to inter-
fere with chattel mortgages, or sales made by
persons who had goods amply sufficient to
pay all their creditors if sold. A chattel
mortgage made by any perfectly solvent per-
son, one who at any time.could show chattel
property eneggh to enable a sheriff to make
the amount of all executions ' placed in his

hands, is no doubt good in law; but if such
a person simply had lands, and were to trans-
fer all his goods to one person, having at the
same time judgments against himself on which
executions could or were about to issue, then
it might be very fairly asked whether that
debtor had not preferred—had not given one
creditor an illegal preference over his other
creditors.

It is quite evident that the act of 1859 was
passed for the benefit of creditors, upon a
generous view of the law, and no crimping
construction should be given to it.

If, as in this case, a debter owes a relative
$1,500, which sum more than covers all his
chattel property, and on the eve of the levying
of several executions gives a sweeping chattel
mortgage of all to this one relative or creditor,
could any lawyer say that he did not bring him-
self within the meaning of some part of sec-
tion 18?

It may be said, he swears his intention was
not to do so; but that is simply nonsense, as
the act is self-evident. Would he have done
so if he had not owed many others—had not
been about to be sold out, being on the eve of
insolvency ? Does he not patently give a pre-
ference to one creditor, and set at defiance all
others ? These are the pertinent questions.
Tt is greatly to be lamented that courts and
judges will not construe acts of Parliament in
the apirit in which the Legislature passed
them. Further, no case can be found, or was
quoted or produced, under the evidence in thié -
interpleader case, to warrant the decision.

C. M. D.
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