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SURETYSHIP

PRIVATE SURETYSHIP

Is a most dangerous, onerous, and delicate relationship, and one which there is
now no need to be asked for on the one hand, or granted on the other. It is,
therefore, surprising that so many persons, who, probably, have their families to
provide for, still consent to be responsible for :

BANK, GOVERNMEXT OFFICERS,

and others, thereby rendering the provision, which should be for their families,
liable to be swept away by another man’s defaults.

TEL

Canada Guarantee Company

makes the granting of Suretyship its special business, and its Bonds are readily
accepted by tho Dominion and e%oeal Governments, and the Banks, Railways,
Boards of Trade, and Commercial Institutions generally throughout the Domin-
ion, in place of. private Bonds.

There is now NO EXCUSE for any employee to hold his friends under spch
serious liabilities, - as, if he be a reputable person, he can at once relieve ttl‘g .
and be SURETY FOR HIMSELF by the payment of a trifling annual sum to
this Company.

This Company is pot mixed up with any other business.
The capital and funds are solely for the security of those who hold its Bonds.

This Company has inaugurated a system ot BONUS TO INSURERS, by
which those guarantecing will have a mutual interest in the welfare of the
Company.

8@ This Company has made the FULL DEPOSIT required by Government
of $50,000, for the special protection of its bond-holders, and is the oNLY
Giuarantee Company that has made any Government Deposit.

HEAD OFFICE:
103 St. Francois Xavier Street, Montreal.
President : Vice- President :
SIR ALEX. T. GALT. ' JOHN RANKIN, Esq-
Manager : '

- EDWARD RAWLINGS.
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The ZLegal Jews.
You. 1. JANUARY 26, 1878. No. 4.
7 ’{E LIABILITY OF TELEGRAPH

COMPANIES.

’ti'c:n illustration of the difficulty which some-
eé:}fl.occurs .in applying the old and well
on Ished principles of law to the complica-
(:u: of l.nodem business, is afforded by the
roou Oti]' Dickson v. Keuter's Telegraph Co., which
ﬂionn' y c‘ame before the Common Pleas Divi-
iy 0 England, whose judgment has been
-Jndmed by ‘the Court of Appeal. Some of the
1o hies of English and American Courts seem
el Ve been puzzled as to the light in which
Sh:?:;ph companies should be regarded.
g - they be treated as common carriers,
com, und b:v the strict rules applicable to
has b:n carriers ? - That is the view which
Unite(‘elz adopted Ly certain Courts in the
Towang Ffatg& Arc they merely bailees for
“ender’ table only for gross negligence to the
.01' sendee of the message ? That is
_Modification of the common carrier doc-
(fanﬁiy Which has been preferred by other Ameri-
udges. Ryt the English Courts have
ghphted neith(:,r definition. They exempt tele-
&risingcgfnpames from any responsibility not
Tule thy (l;ect]y from contract, and under this
the laiay Olnm'on Pleas Division have rejected
elegra hOf Dickson & Co. against the Reuter's
odgaq tp Company. though it must be acknow-
L bat the plaintifls Liud suffered a serious

’“Ju
f‘*ndaut‘?m"gh 4 mistake made by the de-

1t w,
. ::ra “ase of a telegram Leing delivered

the meg Ong party, but neither the sender of
hayg b:age Bor the person to whom it should
the o o2 delivered complained of this, hut
Ual recipicnt who, assuming that the
ﬂ‘%remle ‘::ls in.tended for him, took action
The ts Ich involved him in heavy loss,
chant, ;:e;e themj. The plaintiffs were

% carryiy a'!‘arﬂlfm, being a branch of a
yle a¢ 7. € on lusiness under a different
fefongy, “e'P‘fOI. The telegraph company,
*gencieq ,1’ had its chief office in London, with
“IVerpool and elsewhere, but not at

Valparaiso. They had a system, however, of
forwarding the messages of several senders in
what is termed a « packed telegram,” each mes-
sage being distinguished by a cipher known to
the defendants and their agents, and to the
senders. On receipt of the « packed telegrams”
by the defendants’ agents, the several messages
were transmitted to their proper recipients.
In December, 1874, the plaintiffs at Valparaiso
received & message transmitted by the de-
fendants from Monte Video (where they had
an agency), purporting to be an order, from the
plaintiffs’ Liverpool house, for a large quantity
of barley. No such message was, in fact, sent
by the Liverpool firm, nor was the message in-
tended for the plaintiffs ; but the latter, believ-
ing the message to have been duly sent, pro-
ceeded to execute the order. The misdelivery
of the message was caused by the negligence of
an agent of the defendants, and resulted in a
serious loss to the plaintiffs, the price of barley
having fallen in the market.

It was under these circumstances that the
plaintiffs, having undoubtedly been wronged,
cast about for a remedy. They could not sve
the sender of the message, because he never in-
tended that the plaintiffs should get it, and he |
could not be held liable, unless the telegraph
company could be considered his agenta—like a
clerk carrying a verbal message for his em-
ployer—a view which does not seem to have
been entertained anywhere. The plaintiffs,
therefore, not being able to sue the sender,
tried to make the telegraph company responsi-
ble for the consequences of the blunder. The
liability of the company was sought to be es-
tablished on three distinct grounds: First, be-
¢ause they had made to the plaintiffs a state-
ment false to their knowledge, or rather false
in this respect, that they might have acquainted
themselves with the fact that it was untrue.
Second, it was contended that the defendants
were liable, upon a suggested analogy between
this case and that of Collen v. Wright, T E. & B.
301, in'which the rule was laid down, that a
person profussing to contract for another, im-
pliédly, it mnot expressly, undertakes to or
promises thé person who enters into such con-
tract upon the faith of the professed agent being
duly authorized, that the authority which he
professes to have does in point of fact exist.
And the third and last contention of the plain-
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tiffs was that the telegraph comapany, by the
very extent and nature of their business, owe
an obligation to the recipient ag well as to the
sender, and that it is an esrential part of their
business to be accurate in the delivery of their
dispatches. .

These three points were geverally overruled
by the judgment of the Common Pleas Divi-
sion, since affirmed by the Court of Appeal ;—
the first on the ground that it is essential that
the statement should be false to the defendants’
knowledge to make them responsible. In the
present case the company were a mere medium
for the transmission of messages, and did not
bold themselves out as agents of the senders.

The second ground was one of more subtlety-
The defendants, it was argued, being the agents
of the senders, by their telegram proposed to
the plaintiffs to enter into a certain contract.
That, it turned out, they had no authority to do;
but it was contended that they must be taken
to have warranted that they had such authority.
The answer to this was that the telegraph com-
pany did not hold themselves out as agents of
any one, nor did they profess to carry on the
business of agents for making contracts. And
further, there was no contract express or im-
plied. « Here there is no duty cast by contract,”
remarked Lord Justice Bramwell, “because there
is none ; and none by law, for if there were,
then the words of the general principle—that
no action is maintainable for any statement
which causes damage to the person to whom it is
made, unless it be fraudulent—would have to
be amended by adding to the word fraudulent’
the words ‘or careless’ ; but no such addition
exists.”

The third point—the obligation of the tele-
graph company from the nature of their busi-
ness to be accurate in the delivery of their mes-
sages—was somewhat summarily overruled by
the Common Plees Division. ¢ The proposi.
tion,” it was remarked in the judgment, «is
simply equivalent to this contention, that a
telegraph company, baving no contract with
any individual except the sender, must be sup-
posed to guarantee, towards all mankind, the
accuracy and care of all their servants in all
parts of the globe wherever they deliver a mes-
sage, to such an extent at least as that if,
through the negligence of any of their servants
at any stage of the transmission, a message

should be sent to the wrong person, that per—
son, if he acted upon it to his detriment, would
have an action.”

This, we must assume, is good law ; but we
remain under the impression that the case of
Mr. Dickson is one of great hardship. By no
fault of his own, or of the senders of the mes-
sage, he incurred a loss of $7,000. Has he no
remedy ?  Are telegraph companies to be
exempted from liability for the consequences
of their blunders? An English legal contem-
porary remarks: «The Court of Appeal saw
nothing unreasonable in the present state of
things ; and thongh the case was one of much
hardship for the plaintiffs, yet, considering the
heavy and burdensome results to telegraph:
companies which would follow from such an
obligation, we are certainly inclined to adopt-
that view of the matter.” This strikes us as.
rather a poor argument. Ii telegraph com-
panies were held liable, as they might be by
Statute, for mistakes, they would simply
have to be more carefal, or to charge a-
little more for messages as a sort of insurance to
cover losses by mistakes. The business would
only be a little more hazardous. There would
be less hardship in making companies bear the
congequences of an occasional blunder than in
vigiting them upon private individuals who have
po way of protecting or insuring themselves.
It may be remarked that the law of libel affords
an illusération of a much more stringent rule.
The publishers of a newspaper are held liable
for a mere error, where the faintest suspicion of.
malice is absent ; a8 in the recent case of Larin
v. White, decided by the Buperior Court at Mont-
real. Here two persons, each bearing the
Christian name of  Charles,” were charged
with offences before the Recorder, and a news--
paper reporter, by error, imputed the more seri-~
ous offence to the wrong Charles. The publish-
ers, being sued for libel, were condemned in
damages, though the error was amply corrected
at the earliest moment possible, and no special
damages were alleged or proved. See also
Starnes v. Kinnear, 6 L.C.R. 410, where damages
were awarded against newspaper proprietors for
inserting an advertisement, received in good
faith, but which turned out to be untrue. Burely
mistakes of this kind are equally or more diffi-
cult to guard against than an error in the de-
livery of a telegraphic message.
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JUDGES' NOTES IN PRIVY COUNCIL
CASES.

Itis generally known that in cases appealed
fo the Privy Council, the Judges of the Colon-
Rl Court are required to transmit to England
\'he reasons stated by them for or against the
Judgment appealed from. The Rule of Practice
Ezdfv!lich this is prescribed was made by the

Iclal Committee of the Privy Council on the
i?:ih February, 1845, in pursuance of the pro-
o ons of the Imperial Statute, 7 & 8 Vict., cap.,

»8eC. 11. This Rule, of which we give a copy
MIOW, was transmitted to the Chief Justice ot
G°nt1'e&|, under direction of the Governor:
Q::'Tml’ by letter from J. M. Higginson, dated'i
18 1 Becretary’s Office, Montreal, 29th April,;

45. We have heard it stated that Judges who'
w:‘fnt &re not required to put their opinions iun |

ting for transmission to the Privy Council ;
w‘:t&:he Rule quoted below negatives this, and |
© not aware of the existence of a later rule. |
© order is as follows :—
) “Ar THE CoUNCIL CHAMBER,
“ Whitehall, the 12th of February, 1845.
the Judicial Committce of the Privy
“Wh Council.
Her ;rt{ns b),r an .Act passed in the 8th year
ameng; ajesty’s reign, intituled: ¢ An Act for
“the rej ng an A.ct passed in the fourth year of
. 4¢¢j§rn of His late Majesty, intituled: ¢An

By .Uw better administration of Justice in
Cite o f’chly’.a Privy Council, and to extend
. t?g risdiction and powers,’ it was enacted

1 should be lawful for the Judicial Com-

© of the Privy Council to make any gene-
%nn;llii :r Regulation to be binding on all
emonty il‘xe Colonies and other Foreign Set-
Botes of :}3‘ ﬂlt.% Crown, requiring the Judges’
any ¢ e evidence taken before such Court
ven by tl;:me appealed, and of the reasons
ot therg fe Judges ?f such Court, or by any
. Moy, Oed,b Or or against the judgment pro-
demce andy such Court, which notes of evi-
gy Teasons should by such Court be
it o:::to the Clerk of the Privy Council
8iven 1, s:"i:endar month next after the leave
or Ma c ?ourt to prosecute any appeal
Jesty in Her Privy Council, and such

of th
Upon gy

« By

Fore; ﬂdg‘es of such Courts in the Colonies
“Wef(,regn Settlements of the Crown. Now

® 8aid Committee should be binding ‘ :
\ Pressnt:—Chicf Justice DorioN, and Justices

¢ Lords of the said Judicial Com-

mittee of the Privy Council are pleased to
order, as it is hereby ordered, that when any
appeal shall be prosecuted from any judgment
of any Court in the Colonics or Foreign Settle-
ments of the Crown, the reasons given by the
Judges of such Court, or by any of such Judges
for or against such judgment, should be by the
Judge or Judges of such Court communicated
in writing to the Registrar of such Court or
other Ofticer whose duty it is to prepare and
certify the transcript record of the proceedings
in the cause, and that the same be by them
transmitted in original to the Clerk of Her
Majesty’s Privy Council at the same time when
the documents and proceedings proper to be
laid before Her Majesty in Council upon the
hearing of the appeal are trangmitted.

« Whereof the Judges of all such Courts in
the Colonies or Foreign Settlements of the
Crown are to take notice and govern themselves
accordingly.

(Signed,) « GREVILLE.”

THE LEGAL NEWS.

The success of Tye Lrear NEws in the first
month of publication has been most gratifying,
and encourages us to believe that it will con-
tinue to progress in public estimation and fill a
permanent place in the literature of the coun-
try. We are unable to thank individually the
many friends who have kindly expressed their
appreciation of the LeeaL News, and good wishes
for its prosperity. We desire to do so collec-
tively, and we would take the opportunity of
remarking that the interest of a work of this
character may be greatly increased by contri-
butions from the various Provinces in which it
circulates. We hope that the members
of the profession and others who receive the
journal will bear this in miod, and send us,
from time to time, notes of such matters as
they deem worthy of record.

REPORTS.
COURT OF QUEENS BEN CH—APPEAL
SIDE.

Montreal, December 21, 1871.

Monk, Rausay, TESSIER, and Cross.
Larierre  (plff.  Lelow), Appellant; and
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L'UrioN St. JosepE DR MONTREAL
below), Respondents.

Benefit Society— Ezxpulsion of Member— Mandamus.

Held, that a member of an incorporated benefit so-
ciety is entitled to due notice before he can be expelled
for non-payment of dues ; and where a member is ex-
pelled without notioe a writ of mandamus will issue to

restore the expelled member, subject to payment by
him of arrears due.

The appellant had been expelled from mem-
bership in 1'Union St. Joseph, an incorporated
benefit society, for being in default to p:iy six
months’ contributions. The question was
whether the member was entitled to notice.
The by-law of the society did not provide for
notice, the rule applicable to the case being as
follows: “When a member neglects for six
months to pay his contributions, or the entire
amount of his entrance, the society may strike
his name from the list of members ; thereupon
he no longer forms part of the Association. To
that end at each regular general meeting, the
rcollectors-treasurers are bound to make known
the names of those thus indebted for six months’
contributions or for a balance of their entrance
fee ; and thereupon any member may make a
motion that such members be struck from the
list of the society’s members.”

The Superior Court having held notice to be
unnecessary, and the expulsion to be legal, the
plaintiff appealed.

Cross, J., for the majority of the Court, pointed
out that the rule was not so framed that default

(defts,

of payment for a specified time of itself operated |

a forfeiture of the rights of membership. In

England, prior notice is matter of right ; Rez |

V. Richardson, 1 Burrows’ Rep.517; Rez v. Mayor
" of Liverpool, 2 Burrows’ Rep. 734.

2 Serg. & Rawle, 141. The safest rule, and the
one justified by precedents, was to hold that
-notice is necessary.
Judgment reversed.

Doutre, Doutre, Robidouz, Hutchinson § Walker,
for Appellant.

Mousseau, Chapleau & Archambault, for Res-
pdndeut.

BeavcuemiN et al. (defts. below), Appellants;
and Siuox (plff. below), Respondent.
Iaatcr and Servant—-l]musfzﬁable Discharge—
: Action for Wages.

Held, that a servant, discharged without sufficient

The same
rule had been applied in the United States i

cauge before the expiration of his term of hire, oar-
not, if he sues for wager, claim for more than the por-
tion of the term which has expired at the date of the
institution of the action ; but, semble, he may bring an
action of damages for breach of contract, and then the
leagth of the unexpired portion of the termn may be
taken into consideration in estimating the damages.

Simon, the respondent, was engaged a8 a
skilled workman, and not giving satisfaction to
his employers, the appellants, was discharged.
He brought an action at once for his wages for
the whole termn of hire, only a small portion of
which had expired. The Superior Court dis-
missed the action on the ground that the plain-
tit’s discharge was justifiable, but in Review
this decision was reversed, Mondelet, J., dis-
senting ; and judgment went for the plaintiff
for the wages of the whole term. The de-
fendants Laving appealed,

Dorioy, C. J,, for the majority of the Court.
cousidered that the judgment must be re-
formed. The respondent had sued for hi-~
wages for the whole term, but he had not mad.
any proof of damages, except the fact that he
was discharged. Under the circumstauces b~
was only entitled to $30.40 for the portion of
the term which had expired at the date of tie
institution of the suit. He could not claim to:
be paid in advance wages which were not due..
But his recourse would be reserved for any fur-
ther claim which he might be able to establish.

Monk, J., concurring, remarked : I think the-
rule is settled that where 2 man claims wages,.
if he sues for wages he makes wages the
measure of his damages, and he must wait
until the wages are due, Here the action was-
brought for wages, and the plaintiff was only
entitled to the $30.40 actually due. A variety
of reasons may be assigned why he should not
recover wages in anticipation. FHe may die
before the term has expired, or in some other
way the wages may ncver become due. If he
wishes to recover more than is due, he must
allege that he has suffered’damage through the
breach of contract, and must proceed to prove
positively that the amount of damage claimed
has been suffered. The distinction is perfectly
plain. In the latter casc the servant has o
show that he tendered his services, and he
must also show as a matter of fact that be
could not get other employment. '

Ramsay, J., dissenting, considered that a ssé— -
vant unjustifiably discharged may claim hié
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:;l:;es in advance. If the period had elapsed
¢ was very little doubt he might have
ught his action for wages as well as for

es: he might have laid his action for

" de;ges measured by wages. It was so de-

by this Court in Rice & Boscovitz. If,

D, & man may recover his exact wages as the

Measure of hig damages, why may he not allege
kbl'invhhe' Oonlfl not find any other work, and
twﬁ lls action for the whole term at once?
ﬂctio:d be hard to make a man bring an
?nce a week as the wages accrued.

!'eapl;e ;ndgment was reversed with costs against
cohldn ent, « con?idering that the respondent
were nnot 80 claim in advance wages whi'ch
only o;‘)t due, and which could be the price
" respondent’s services, and that under
circumstances the respondent was entitled

o
i:l’- %o the wages due and accrued when he
!htuted his action," &e.

Judgment reformed.

B‘“”"‘_’ Mousseau.§ Brassard for Appellants.
Quthier & St. Pierre for Respondent.

DEZSOW (deft. below), Appellant; and SAUN-
(PIf. below), Respondent.
_ ) action o reviliate— Court—Jurisdiction.
“f:z;‘t::t an action to resilinte_ a lease, where ar-
b.',° ught i &r damnge's are a.ls.o ol'aimed, must be
in’ % the lrix:n Stup:nor or Circuit Court _:wcorq-
the iuﬁsdi:t' of rent or dt.unms' cla.lmed is
ion of the Superior or Circuit Court.
for s;’;“ﬂl}mndenﬁ sued in the Superior Court
V%Y, Viz,, $27 for assessments, and $33 for
Nation ‘;ff rent, and he also prayed for the resi-
Pleadeq the lease. A declinatory exception
peal by the appellant was rejected. In ap-
1]
Do:m,, C.J, considered that the ex:eption
douby, u?i‘i:;e been maintained. It was no
» nimnha;inlt question, and the decisions had
the ajor] ctory, but the interpretation which
shtnt? of the Court put upon the Code
O fent 1y ; wag that where a claim for damages
o oined with a demand for the resilia-
. ‘; leage, the jurisdiction is determined.
“irg. Qunt of rent or damages claimed,
Pretiingg ;;::dt'he annual value or rent of the

ong g o7 J» dissenting, thought that if the
““’!e.ein:nm value was over $200, the action
the lease might properly be brought

in the Superior Court, though the amount of
rent due or damages claimed by the action
might be less than $200. If the action was
brought simply to resiliate, the plaintiff was
clearly entitled to go to the Superior Court:
why then, because he asked something more
than the rescission of the lease, should he be
compelled to go to the Circuit Court ? .

Moxk, J., also dissenting, did not see how the
Circuit Court could resiliate a lease where the
annual rent was perhaps a thousand dollars or
more, simply because the plaintiff, in addition
to the demand for resiliation, asked something
which by itself would have come under the
jurisdiction of the Circuit Court.

Judgment : « Considering that under Arts.
887 and 1105 C.P.C., actions to rescind a lease
must be brought in the Superior or Circuit
Court, according as the amount of remt or
damages claimed is within the jurisdiction of
the Superior or Circuit Court,” &c.

‘Judgment reversed.

Forget § Roy, for the Appellant.

Loranger, Loranger & Pelletier. for the Re-
spondent.

Montreal, Dec. 22, 1877.

Present :—Chief Justice Dogion, and Justices
Moxk, Ramsay, Tessigr and Cross.

THE QUEEN V. GLASS.
Embezzlement—General Deficiency.

Held, that a clerk in a bank may be convicted of
embezzlement, on proof of a general deficiency sup-
ported by evidence of unlawful appropriation, though
no preei‘snm paid by any particular person i8 proved
10 have been taken. .

On a Reserved Case from the Queen's Bench,
Crown side, .
Rawgay, J., remarked that the Court b
already decided in the case of Glass thata-gene-
tul deficiency would not support an indictment
for larceny ; nor would it support an indict-
ment for embezzlement ; but the Ressrved Case
did not turn on that. The question was ?'Eethef
an indictment for embezzlement could not'be
maintained unless it was proved that & particu-
lar sum, coming from a particular person on a
particular occasion, was embeszled Dy the
prisoner. There was no-doubt here that the
prisoner unlawfully appropristed money, and

the jury had the whole -matter before them. ..
Doxiox, C. J., concurring, pointed out the im-
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“possibility of bringing home to a bank clerk,
who perhaps received money from a hundred
people in the course of a day, the charge of
embezzling any particular sum received from a
particular person.

Monx, J,, dissenting, thought that the evi-
dence of a general deficiency was not sufficient
to support the indictment.

Conviction affirmed.

T. W. Ritchse, Q. C., for the Crown.

Goodhus (Archibald with him) for the prisoner.

Gisarr (deft. below), Appellant; and Coin-
per 3 qual. (pIff. below), Respondent.

) Revendication by Judicial Guardian.

Held, that revendication will lie by a judicial guar-
dian to recover possession of property placed in his
charge, of which he has been dispossessed. (See Mos-
san & Rocke, 1 Logal News, 33.) .

The respondent, in his quality of gardien
d'office in & cause pending in the Superior Court,
took out a saisie-revendication of a certain steam-
engine which had been placed in his charge,
and which the appsllant had removed by force.
The question of law presented was similar to
that decided on the same day in Moisan &
Roche (1 Legal News, 33). The Superior Court
(Mackay, J.) maintained the revendication by
the guardian. In Appeal, this judgment was
confirmed, Tessier, J., dissenting.

Doriox, C. J,, referred to C. C. 1825, which
makes no distinction between a guardian and a
sequestrator, and held that the same rule was
applicable to both. The guardian was obliged

to produce the effects placed in his charge, and.

if dispossessed of them he must have®he right
to follow them into whatever hands they had
gone,
Judgment confirmed.
Joseph & Burroughs for Appellant.
S. Pagnuelo for Respondent.

McCogkiLL (opposant below), Appellant ; and
Kw~ieat (plff. below), Respondent.

Opposition o seizure of real estale— Fraudulent
title.

Held, that a person cannot oppose a seizure of real
estate, though the opposition is based on poisession,
when the opposant’s title appears to the Court to be
manifestly fraudulent and simulated.

Real estate waseseized as being in the pos-

seesion of the vacant estate cf McCorkill, de- !

ceased. The appellant, his sister, opposed,
setting up title and possession under title.

The respondent, representing a judgment
against McCorkill's vacant estate, contested on
the ground that the opposant’s title was bad in
law, and simulatei and fraudulent, and that
there was no possés.ion on the part of the op-
posant. -

The majority of the Court held that where
title was bad in law, and simulated and fraude-
lent, and where the purchaser had suffered the
vendor to act as proprietor, and to be the re-
puted possessor animo domini, she could mot
maintain an opposition founded on the preten-
tion that the seizure on the curator to the
vacant estate was super non domino et non possi-
dente, though she had done some acts of pos-
session and the property stood in the books of
the municipality in her name. (632 C. P.)

Monk, J., diss., remarked that the Judge in
the Court below had not sct aside the deeds
under which the opposant claimed. It was im-
possible to view them as an absolute nullity,
as the Judge below had done. Moreover, deeds
eould not be set aside without bringing in the
parties interested. The judgment, in his view
of the case, should be reversed.

Cross, J., also dissenting, thought the oppo-
sant had possession animo domini—such posses-
sion as would entitle her to prescribe, and she
ought not as opposant to be put in the position
of a plaintifi. She should be in the position of
a defendant attacked by a revocatory action.

Judgment confirmed.

Doutre, Doutre, Robidouz, Hutchinson & Walker
for Appellant.

A. & W. Robertson for Respondent.

l COURT OF QUEEN'S BENCH—APPEAL

SIDE.
Quebec, Dec. 7, 1877.
Present :—Chief Justice Doriox, and Justices
Monk, Rausay, Trssier, and Cross.
Durresng, Appellant ; and Dusorp, Respondent.
Privilege— Hypothec— Donalion.

A third party, in whose favor certain charges
were established by deed of donation of real
estate, brought a hypothecary action against
the déten'eur of the real estate, although
there was no express clause in the deed




THE LEGAL NEWS.

43

wbulating 5 hypothec on the immov-
le dlienated.  Arts. 2014 and 2044 C. C.
€ difficulty was that no legal or tacit hy.
womic exists, except in favor of married
°D, under Art, 2029 C.C., in favor of minors
:’:: ;:t:rdkted persons under Art. 2030 C.C,
and avor of the Crown under Art. 2032 C.C. ;
to ‘:l;gam’ that such third party had no quality

m::t‘:;’l’e&l, the Court, confirming the judg-
and 4 the.Court of Review (Stuart, J., diss.),
Y which the judgment of the Superior
rouwas reversed, held that the action might
hough fll:t by, the party benefited, and this al-
' € deed did not by an express clause

€cate the real estate thus given.
Judgment confirmed.

H
o ;“’” (deft. below), Appellant ; and Mavoney
: b°l°w)y Respondent.

Laxception a 1q Jorme— Misnomer.

ang l:)::me of respondent was «Thomas J.,”
tion, HdThomas," a8 in the writ and declara-
Conn belod’ confirming the judgment of the
2 4o b, W, that this was not such a misnomer
ground for an exception @ la forme.

Nor
jndgml.‘Ramsay, J., was not present at the
"8t and did not join in it,

——

Q
ARox, Appellant ; and TrEMBLAY, Re-

”thent_

* Sak~Mor¢gagc Creditor— Opposition en
so0us ordre.

'i&ol::"chafed & lot of land at Sherif’s sale
“qnenq;’ag '8g the purchase money. He sub-
Bl the gch?ged it with B, who agreed to
By gy, e heriff the required security ard to
%ﬁle 8he _'tg"ges. After security was given
LY P Hiff, the Property was irregularly sold
Sherigr 0"“’"&'6 of A, and again resold by the
haimeq tl,: the second purchaser. B then
hiy Pro ® Proceeds of this sale a8 the price of
‘tou“ firgt, . (?» & mortgage creditor anterior
hig Sherifpg gale, claimed the amount of
b? B, ang d‘:!;lisfe:_ opposition was contested
O"hrt, lrev:mng the judgment of the Superior
o m t s 1t did not appear that B had

Mgt g, o N8GO of C, the latter had the
Paid in preference to B the amount

of his mortgage on the monies levied which
represented his gage.  2nd, that there was suffi-
cient evidence of the insolvency of B to sus-
tain the opposition of C as an opposition en
sous ordre.

Moxk and Rawusav, JJ., dissenting, were of
opinion that there was no allegation of insol-
vency, and that no evidence, it there was any
such, would therefore avail, and consequently
that the opposition en sous ordre could not be
maintained. Art. 753 C.C. P, which is ex-
clusive.

Judgment reversed.

Note.—The following cases, also decided at
Quebec on December 7 by the full Court, do
not require special notice

NEsBITT & GacNoN.—A question of evidence.
Judgment reversed.

‘Dawsox & McDonaLp.—Confirmed.

‘Bernier & Courier—Clerical error in judg-
ment.—Reformed.

CuaroNer & Baby.—Question of evidence,.—
Judgment confirmed.

In ConsowLY & Tue Provisciat Ins. Co,,
ante, p. 33, Monk, J., dissented.

CIRCUIT COURT.
Waterloo, Dec. 12, 1877.
Duxxkiy, J.
Ex parte Long, Petitioner for Certiorari ; and
Braxcnarp, Respondent.
Cireuit Court— Certiorari—C. C. P. 1056, 1225.

Held, that the Circuit Court has no jurisdiction by
means of certiorari over judgments other than those of
Commissioners’ Courts or Justices of the Peace ; and
& Writ of certiorari to quash the judgment of a Distriot
Magistrate was set aside.

Certiorari quashed.

Huntington & Noyes for Petitioner.
A. D. Girard for Respondent.

CURRENT EVENTS.

GREAT BRITAIN.
ExpropriaTion Cass.—We give below the text
of the judgment of the Judicial Committee of
the Privy Conncil, Dec. 10, 1877, dismissing the
appeal of Dame Harriet Morrison and othery-
from the judgment of the Court of Queen's
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Bench at Montreal in the case of Morrison et al.

v. The City of Montreal.

Present :—8ir Jaugs W. Corvice, Sir Barwes
Peacock, Sir Monrtaeug E. Surts, Sir Rosrr
P. CoLvizr.

Their Lordships are called upon in this ap-
peal to reverse two judgments of the Court of
Queen’s Bench at Quebec with reference to the
amount of compensation to be paid by the re-
spondents, the Corporation of the City of Mon-
treal, to the appellants, as proprietors of certain
lands expropriated for the purpose of forming &
park, to be called Mount Royal Park.

It appears that, by an Act of the Colonial
Legislature, 27 and 28 Vict, cap. 60, the Cor-
poration were authorized to make very exten-
sive improvements in the City of Montreal, and
for that purpose to take lands compulsorily.
By the preamble it was recited that the then
existing. law of expropriation led to great de-
lays, and by section 13 a new mode of assessing
compensation was provided.

By that section it was enacted that in case
the Corporation should not be able to come to
an amicable arrangement with the persons inte-
rested in the ground or real property required
to be taken, as.the price or compensation to be
paid for the same, the Superior Court of Lower
Canada for the district of Montreal, or a Judge
thereof, should appoint three competent and
disinterested persons as commissioners to fix
and determine the price or compensation to be
allowed for such land or real property, and that
the Court or Judge should fix the day on which

_the commissioners should commence their ope-
rations, and also the day on which they should
make their report.

By sub-section 5 of that section, the Commdis-
sioners, before proceeding, were to be duly
sworn, and they were vested with the same
powers and entrusted with the same duties as
were conferred by the laws in force in Lower
Canada upon experts in reference to appraise-
mepts, one of those duties being to view the
property to be appraised.

By sub-section 7 it was enacted that it should
be the duty of the Commissioners to diligently
proceed to appraise and determine the amount
‘of the price, indemnity or compensation which
‘they should decm reasonable, and they were
‘thereby authorized and required to hear the
parties and to examine and interrogate their

witnesses, as well as the members of the Coup-
¢il and the witnesses of the Corporation ; butit
was declared that the said examination and in-
terrogatories should be made viva voce and not
in writing, and consequently should not form
part of the report to be made by the said Com-
missioners. 'Lhe section then provided that if;
in the discharge of the duties devolving upor
the Commissioners, there should occur a differ-
ence of opinion between them, the decision of
two of the Commissioners shouldhave the sameé
force and effect as if all the said Commission-
ers had concurred therein.

Sub-section 12 was as follows®:—

“On the day fixed in and by the judgment appoint”
ing the said Commissioners, the Corporation of the
said city, by their attorney or counsel, shall submit t0
the said Superior Court, or to one of the Judges there-
of respectively, the report containing the appraise”
ment of the said Commissioners, for the purpose of
being confirmed and homologated to all intents and
purposes ; and the said Court or Judge, as the s8¢
may be, upon being satisfied that the proceedings and
formalities hereinbefore provided for have been ob”
gerved, shall pronounce the confirmation and homolo”
gation of the said report, which shall be final as regard®
all parties interested, and consequently not open t¢
any appeal.”

That sub-section was afterwards amended by
the 35 Vict., cap. 32, sec. 7, which contained;
amongst other things, the following words :—

* Sub-section 12 of clause 13 of the Act 2Tth and
28th Victoria, chapter 60, is amended by adding at L}”
end of the said clause the following words, to wit:
¢ for the purposes of the expropriation ;’ but in case?
error upon the amount of the indemnity only on th®
part of the Commissioners, the party expropriuted, bi#
heirs and assigns, and the said Corporation, may pro”
ceed by direct action in the ordinary manner to obtsi®
the augmentation or reduction of the indemnity,
the case may be, and the party expropriated shall i#”
stitute  such action within fifteen days after th°
homologation of the report of the said Commissioner®”
and if upon such action the plaintiffa succeed, tho
Corporation shall depesit in Court the amount of {
condemnation to be paid to the party or parties #%
titled thereto.” i

By the 32 Vict, cap. 70 (Quebec Statutes)
power was given to the Corporation to fol":
a park, to be called 4 Mount Royal Parki
and by section 20 it was enacted that all t0°
land required for the park should be dee®®
to be within the city, and that all the powe®
of expropriation porsessed by the Corpol‘!“",’
of Montreal should extend to it. By section #
however, an alteration was made as to the me®"

.of appointing the Commissioners to value $#¥

property to be expropriated, and it was e ’
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‘hat one should be appointed by the Corpora-
exp ;o one by the party whose property should be
» nperli)nated, and the third by a Judge of the
§ or Court,
" ’:ihobeing the state of the law, the Corpo-
X intl:a th'e 14th March, 1873, gave notice of
”'Ppellantntmn to take an estate of which the
raa, .15 were the owners, called « The Mount
8“1"“ Es'tate." The estate contained 3,543,
and 289;:;&:1&1 feet, equal to about 96 arpents
~100, and Commissioners were appointed
the price or compensation to be paid for
The Commissioners were Alexander
John Mo Esq., on behalf of the Corporation ;
llnts, and eI;man, Eeq., appointed by the appel-
by o Tog obert W. Shepherd, Esq., appointed
erei? of the SuPerior Court.
Uperficiay ‘;Y bt‘: a glight difierence between a
in England oot m.Canada and a superficial foot
for thq . ; but it will be sufficiently accurate
floig f(;t"POSe of this case to consider a super-
foot i En 11!1 Canada ‘ag equal to a superficial
of lagg g ;ﬂd, and bo‘treat the total quantity
‘bo‘ltSl B t? expropriated as amounting to
nglish acres and a fraction.
e:,h(:l 26t¥1 June, 1873, the Commissioners
3210’000 Nanimous report by which they fixed
fation, (‘)‘3 the amount to be paid as compen-
homg) ;dthe 5th July, 1873, the report was
»and confirmed by the Hon. Mr.

oo
Torrance, one of the Judges of the
Tequireq by ¢
e
18th July, 1873, the plaintiffs com-
z"'s"l)eri
eclarag; .
1aration that, in awarding the sum
Upon t, .
?;i’c"“lhtto: amount of indemnity, and that
» €xpropriation,
E ther
an
Y €ITor 50 far as the plaintiffs were
Talue of g,

MoGibbop,

Supe
“Pperior
o nCOm't, after due proof adduced of the
ingy po o Of all the formalities and proceed-
he 27 and 28 Vict., cap. 60
tht: 32 Vict,, cap. 70. o
Denceq
‘1: action against the respondents in
s \ Court for Lower Canada, alleging
of $2;
: 0
1000, the Commissioners had fallen into
e ave awarded the sum of $539,920,
mm o e true value of the property for
e def,
endants, by their plea, denied that
o
2101'0;nterested, and alleged that the
100 waa, and i, in excess of the

i ¢ Property.
. ;‘ tried in the Superior Court by
Ustice Johngon, who awarded to

© Sum of $245,000, in addition

N

to the amount of $210,000 previously paid under
the award of the Commissioners. From that

judgment the defendants, the present respond--

ents, appealed to the Court of Queen's Bench
for the Province of Quebec, and the plaintiffs,
the present appellants, presented a cross ap-
peal, seeking to augment the sum awarded to
them by the Superior Court by the sum of
$429,000, making the total amount $100,000 in
excess of the amount claimed by them in their
action.

The appeal and cross appeal were heard toge-
ther, and on the 22nd June, 1876, the Court of
Queen’s Bench reversed the judgment of the
Superior Court and dismissed the action of the
plaintiffs. The Hon. Mr. Justice Monk and the
Hon. Mr. Justice Ramsay, two of the Judges of
the Court of Queen’s Bench, dissented from the
judgment of the majority of the Judges of that
Court.

It was contended on behbalf of the respondents
that, in order to maintain an action upon the
ground of error on the part of the Commis-
sioners in respect of the amount of the indem-
nity, it must be shown that the award of the
Commissioners was erroneous with reference to
the evidence which was adduced before them.

It has, however, been held in the Court of -

Appeal in Canada, in the case of Montreal v.
Bugg, 19 Lower Canada Jurist, 136, and also in
the present case, one learned Judge only die-
senting, that whenever it can be shown that
the Commissioners have arrived at a wrong
conclusion with respect to the value of the pro-
perty or the amount of compensation, the party
expropriated is entitled to maintain an action
to obtain an augmentation of the indemnity.
Their Lordships are clearly of opinion that that
is.the proper construction of the Statute. The
ceonstruction contended for is wholly inconsist-
ent with the 27 and 28 Vict, cap. 60, sec. 13,
cl. 7, by which it was enacted that the exami-
nation of the witnesses should not form part of
the report of the Commissioners, and also With
the 7th section of the 36 Vict., cap. 32 by
which the party expropriated is authorized, .in
the case of error on the part of the Commis-
sioners, to proceed “by direct action in the
ordinary manner” to obtain an augmentation
of the indemnity, which necessarily includes

the right to adduce evidence in support of the

action.
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The substintial question to be determined in
this appeal, therefore, is whether the evidence
adduced in the action was sufficient to prove
that there was error on the part of the Commis.
sioners as regards the amount of the indemnity
awarded by them. In determining that ques-
tion, their Lordships are of opinion that the
prospective capabilities of the land ought to be
taken into account, and that for the purpose of
this appeal, it may be assumed that some en-
‘hancement of price ought to be made upon the
ground of the proprietors being obliged to part
with their land compulsorily. ‘

It was urged that at the time when the C¢m-
missioners made their award it had been deter-
mined by the Superior Court that, in valuing
land for the purpose of expropriation, the pros-
pective capabilitics were not to be taken nto
consideration ; and that, although that decision
was reversed ou appeal to Her Majesty in Coun-
«cil, the appeal had not been decided at the time
when the Commissioners made their reports,
and that it must be assumed that the Commis-
sioners did not take into consideration the pros-
peclive capabilities. :

The Commissioners in their report are silent
ag to their reasons ; but their Lordships, having
regard to the evidence adduced before the Com-
missioners and to the amount awarded by thém,
viz., $210,000, cannot suppose that the Com.
missioners excluded from their consideration
the prospective capabilities, or the fact that‘the
expropriation was compulsory. Calculafing
the dollar at 4s., the sum awarded was equal to
£42,000, which for 81 acres was at the rata’ of
nearly £520 an acre for the land, which at $he
time of the expropriation was producing but
little, if any, profit. e

The $245,000 awarded by the learned Judge
in addition to the $210,000 awarded by the
Commissioners make a total of $455,000, which
at 4. a dollar is equal to £91,000, orupwards of
£1,120 an acre for each of the 81 acres, of which
some of the witnesses stated that not more than
.one-half was fit for building purposes.

The learned Judge held very properly that
the only question before him was one of fact,
which must be determined by the evidence
given in his presence.

The real issug, as it appears to their Lord-
ships, was, was there error on the part of the
<ommissioners in awarding only the sum of

1| duty to make use of his own judgment and €*’

$210,000, and, if so, to what cxtent were the
plaintiffs entitled to an augmentation of it ?

The teport of the Commissioners, which
under the former law would have been finah
must, notwithstanding the alteration of the laws
be considered correct until it is proved to b
erroneous. The onus of proving error 0P
the part of the Commissioners lay upon the
plaintiffs. The judgment of the Commis
sioners, as cxpressed in their report, waé
entitled to great weight. It is not in this casé
merely the judgment of a majority. The ré-
port was unanimous, and was one in which the
Commissioner appointed by the appellant®
themselves concurred. Their Lordships are of
opinion that it should not be lightly over- -
turned, and that the learned Judge did not give
sufficient weight toit. He treated the questio?
before him as he would have done if he had had
to assess the amount of copipensation in the |
first instance. He said he must determine it
according to the evidence which he had heardy
and by which he considered himsclf to be bound
as absolutely as he would be by evidence prov-
ing the items of a tradesman’s bill.

Treating the subject in that manner, tb®
opinion of the Commissioners had no mof®
weight attached to it than if they had made P9
report at all. In another part of his judgmen‘
the learned Judge remarked:—“I1 have t°
judge according to the evidence, As 1 vie¥
the case, the law no more makes me judge ©
the value of real estate, apart from the swor®
evidence before me, than it makes me judge ‘_’
the value of pork, or flour, or any other thing
of which the value is in question before m® .
In the one case, a8 in the other, I can only
know what is proved. If this evjdence is Lig
true, it wag the business of the defendants o
contradict it, which they have not done. If i
is true, I have done no injustice in acting upo?
it.”

The Jcarued Judge seems to have taken t0°
parrow a view of his functions. It was

perience in deciding whether the opinion'd ‘
the witnesses were sufficient to outweigh t
judgment of the Commissioners. In th f
Lordships’ opinion the learned Judge attach®”
too much importance to the opinions of -
nesses, which were chiefly of a spoeculs®®"
character ; and they have to obscrve that
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'm::;t awarded by him exceeded the valuation
heit of the c.laimants’ own witnesses.

Rajori; Lordsh.lps, therefore, concur with the
neh i}; otf the J.udges of the Court of Queen's
]e‘fned 3 (l;e opiniun that the judgment of the
' “inedn ge C:f the Superior Court cannot be
o !lter. '.I‘hxs being 8o, they are driven to
Tent ofn:tlve of either affirming the judg-
emsely, he (?ourt of Queen’s Bench or of
whidh, o 1 fixing the amount of indemnity
Obvions f t to be. paid. Notwithstanding the
'o“l:conv?metfce of the latter course,
Y say consider it their duty to adopt it if
Wigogy; clear Proof that there had been a
with g, 8¢ of justice. But having listened
1 “at attentior to the arguments of the
Coungel for both parties, and having
th'ml great care all the evidence in the
they Wou(;ﬁ have come to the conclusion that
© opinio Dot be justified in declaring against
Ourt o Qn of the majority of the judges of the
Ueen’s Bench that there was error on
e Nnou:i t.l\e. Comm'lgsioners with regard to
cir L :‘; “‘ldemx}xty determined by them.
Her 31 ships will, therefore, humbly ad-
Courg o¢ q 8jestyy to affirm the judgments of the
Peal, Th Ueen’s Bench and to dismiss this ap-
the ‘Dpeale appellants must pay the costs of

Weigheq

P CANADA.

Con, op:nCOUn'r.—'l‘he Session of the Supreme
3 :d at Ottawa, Jan, 21, with an aug-

8t of causes for hearing. We defer

o R:’:Weedings to next issue.

of the Do I:th Law.—At the annual meeting

Audre,, "inion Board of Trade, at Ottawa, Mr.

l""ing ﬁg‘)bertson, of Montreal, gave the fol-

8y,

Ce of

I“"lvent :'ci!. showing the operation of the
’ In Canada :—
Insol-  Liabili-
vents. ties.
L 6,464,525
924 12,334,192
966 7,696,765
Ora L $26,495,482
Duripg gy ¥ a¥erage of "
............. $ 8,831,827
%"&' ul”"t three years there were in
8. 1968 $28,843,988
el N ¥ YT
............ 1800  25510,.00
Ora B 5586  $79.871979
Ano.tzz:'&"mco of..... 1862 $26,628.986
;’-Q e doyg Ort to repeal the Act will probably
mepe, "8 the approaching session of Par-

INDEPENDENCE OF PARLIAMENT.—Several elec-
tions have taken place and others are in pro-
gress, in Nova Scotia and New Brunswick,
occasioned by the resignation of members of
Parliament who have inadvertently brought
themselves within the reach of sec. 2 of 31
Vict., cap. 25, « An Act further securing the in-
dependence of Parliament.” The section reads
as follows :—

‘* 2. No person whosoever holding or enjoying, under—
taking or executing, directly or indirectly, alone or
with any other, by himself or by the interposition of
any trustee or third party, any contract or agreement
with Her Majesty, or with any public officer or de-
partment with respect to the public service of Canada,
or under which any public moncy of Canada is to be
paid for any service or work, shall be eligible as a
member of the House of Commons, nor shall he sit or
vote in the same,”

) QUEBEC.
The Court of Queen’s Bench, Appeal Side,
sits-at Montreal, Jan. 29, for the purpose of
rendering judgments.

RECENT ENGLISH DECISIONS.

Company— Forfeiture—In a notice by the
secretary of a company to a shareholder to pay
an overdue call or aseessment, the latter was
notified to pay the call with five per cent inter-
est trom the day when the call was voted, or he
would forfeit his stock ; whereas the rules of
the company prescribed interest in such cases
only from the day when the call became pay-
able. Held, that such notice was invalid, and
no forfeiture took place. Johknson v. Lyttle's Iron
Agency, 5 Ch. D. 687,

Husband and Wife.—0. was a clothier, and
lived with his mother, but owned another house
near by, where, in 1855, he installed the defen-
dant as housekeeper, and soon after engaged to
marry her. In 1861, she began on a small scale
the business of fruit preserving. The business
gradually increased until it became a large
wholesale business. In 1874, O. married her,
and went to live with her in the house she had
occupied. She had carried on the business be-
fore the marriage entirely as her own, with her-
own means,and kept her own bank account,
and at the date of the marriage she bad over
£1,500 on depasit. The husband’s account at
the same bank w: 8 overdrawn, and without his
knowledge she drew from her accoun and de.
posited the amount to his to make good the
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deficit. After the marriage she continued to
carry on the business in her maiden name as
before, and he did not in any way interfere
with it, but always referred customers to her.
He died intestate, and she claimed the business
as her own ; but his sister applied for adminis-
tration on it as his. Held, that the widow was
entitled to the whole capital and stock in trade
-of the business as her own.— Ashworth v. Out-
ram, 5 Ch. D. 923.

Injunction.—In a suit by one riparian pro-
prictor against another farther up the stream,
for polluting it to the injury of the plaintiff, an
injunction was asked for and also an inquiry as
to damages. The defendant claimed that only
damages should be awarded as in the case of
-obstruction of light and air. An injunction
was granted.— Pennington v. Brinsop Ilall Coal
Co., 5 Ch. D. 769.

2. 18 & 19 Vict. c¢. 128, § 9, forbids burials
within one hundred yards of a dwelling houge.
‘The plaintiff applied for an injunction to re-
strain the defendant from ueing a field, or any
part thereof, as a cemetery, some portion of
which field was within one hundred yards of
plaintiffs dwelling. Tt appeared that, in 1865,
-defendant obtained from the Secretary of State
permission so to use his field, but had not been
able to act on the permission ; that he had re-
<cently tried to form a company for the purpose,
but had failed ; that he did not intend to use
any of the land within one hundred yards for
burials without the plaintiff’s consent ; that he
had offered to give two months’ notice to de-
fendant whenever he proposed to act at all in
the matter ; and that the defendant had offcred
to suspend proceedings if the plaintiff would
agree not to use any of the field for a cemeter&.
Bacon, V.C., granted a temporary injunction.
Held, that the injunction must be dissolved.—
Lord Cowley v. Byas, 5 Ch. D. 944. .,

RECENT UNITED STATES DECISIONS.

Arbitration.—To a Vill to wind up a partner-
ship, it is no defence that the articles of part-
nership provide for a reference of disputes to
arbitration, and that the defendants have
always been willing to refer.—Pearl v. Harris,
121 Mass. 390. :

-Bankruptey.—1If a collector of taxes has col-
dected taxes and not paid them over to the

town, hig debt to the town is a fiduciary debt,
not barred by a discharge in bankruptcy.—
Richmond v. Brown, 66 Me. 373.

Bigamy.—A married man, whose wife was
living, went through the ceremony of marriage.
with another woman, whom he could not law--
fully have married had he been single, he being
a negro and she a white person. Held, that be.
was guilly ot bigamy.— People v. Brown, 34
Mich. 339.

Bill of Lading.—Defendants’ agent, having
authority to issue bills of lading, upon delivery
to him by M. of a forged warchouse receipt:
gave M. bills of lading for the goods mentioned
in the teceipt, knowing that he intended t0
raise money on the bills; and plaintiffs ad-
vanced money to M. on the security of the bills-
Held, that the defendants were bound by theif
agent's act, and estopped to deny the receipt of
the goods. (Earl, C. dissenting.)—Armour V-
Michigan Central R. R. Co., 65 N. Y. 111.

Constitutional Law.—1. A State Legislature
has power to fix maximum rates to be ¢
for the storage of grain in elevators.—Muns V-
Illinoie, 94 TU.8. 113.

2. Or for the carriade of passengzers and goods
by rail, though the railroads are owned by cor-
porations, if their charters are granted subject 10
alteration or amendment.— Chicago, Burlington:
& Quincy R. R. Co. v, Towa, 94 U.S. 155.

3 A State statute requiring all vessels enter-
ing a barbor in the State to pay a tax of thref
cents per ton, imposes a duty of tonnage, and _i’
therefore unconstitutional.—Inman Steamshif .
Co. v. Tinker, 94 U.S, 238.

4. A State statute empowering and requiring
certain officers, to the exclusion of all other per”
sons, to make a survey of the hatches of all seé”
going vessels arriving at a port in the Staté
held, unconstitutional as a regulation of co™”
merce.—Foster v. Master and Wardens of ¥
Port of New Orleans, 94 U.S. 246.

5. A State statute, forbidding all persons not
citizens of the State to plant oysters in tb®
waters of the State, keld, constitutional—¥¢"
Cready v. Virginia, 94 U.S. 391.

6. The United States has the right of emined®
domain within the States; but a State cand® :
exercise it in favor of the United States.—D9"
lington v. United States, 82 Penn, St. 382.




