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';he mg';"“ﬁeﬂ of the elective system are
Conlgy totrated in the failure of Mr. Justice
bengy, of Obtain re-election to the supreme
%ed Dis own state. Mr. Cooley has
Wley; . ‘Nternational fame as one of the
mw‘v;mtel's of his generation. He has,
the o’ OCupied with credit a seat upon
Yeary :?;me bench of Michigan for twenty
°l‘°ﬁon 3 Yot being compelled to seek re-
"’lovm ’bl.}e has been defeated by a man un-
%&t. thyond the limits of the state. This
\'mnot, ough humiliating to the country,
d vu,we are happy to learn, work to the
M tage of the learned author. The
4 oy Journal says ;  Ho will be able
&, a ber counsellor to take, in a single
himformuch 8 the State of Michigan paid
lagg %two years of toil upon her bench of

™. Ho will have, and will no doubt
h‘%zfth.e opportunity of devoting the
“‘hw. his rips years to the literature of
and we may expect from this cir-

1]
M 0% results ag beneficial to American’

o polias those which flowed from

Now €y of the former Constitution

Yoy %Yb“::» Which retired Chancellor Kent
ch at the age of sixty.”

A
| M"nzulu
e g

¢ase of undue influence has
in Kansas. At a recent trial,
n“mbirnry Tetired for deliberation, one of
o2 Wity Proposed to open their delibera-
Pray « Prayer, and thereupon proceeded
o gy long

and loud.” What the tenor

;;::vm'ble Was, whether it was impartial
g, it
2ang p o0

to either side, does not appear.
OWever, was against the defend-
lawyer moves to set it aside
o "undue influience exercised

P i g, Jurymen by means of public
\“"MM: Jury réom.” The counsel, in
. "%t;‘\the Kansas Supreme Court,
" 2re can be no legal objection to
Petition to the throme of grace

earnestly offered by a conscientious juror
with the motive of freeing his own mind
from prejudice and passion.” But “a public
prayer in such a place ” presents a different
case, since “ one long practised in the wield-
ing of this subtle influence can play upon the
feelings and judgment of his weaker brother.
And the more gifted in prayer is the leader
the more powerful will be his influence.”

Rigid Sabbatarian notions still prevail in
some parts of New England. In a late case
(Barker v. City of Worcester), a man who had
sustained injuries by an obstruction in the
highway,and who sued for damages, was met
by the plea, “You were travelling on the
Lord’s Day, and under the statute you have
no right to recover.” It appeared that the
plaintiff had been making a social call at
the house of a friend, and. was returning
home when he slipped on an accumulation
of ice, and broke his leg. The judge at the
trial ruled that the plaintiff was “travelling”
on the Lord’s Day in violation of the statuts,
and was, therefore, not entitled to recover.
The Supreme Judicial Court of Massachusetts,
however, has corrected this peculiar ruling,
and holds that a person who walks out on a
Sunday, and calls at the house of a friend, is
not “ travelling,” and is not precluded from
the ordinary remedy of those who are injured
by the carelessness of other people.

It is not often you find a person making so
frank an admission of the arts by which he
achieved success as a “Successful Solicitor”
makes in a treatise put forth in England
under the title, “ How I became a Successful
Solicitor.” The writer states that the method
adopted was that of self-effacement and obe-
dience to the County Court judge before
whom he practised. “The whole secret of
my success,” he says, “consisted in perceiv-
ing that it was the judge’s desire to rule with
undivided sway and above all competition in
his domain ; an(} by allowing him to be from
the beginning to the end everybody in the
case, and by effacing myself as much as pos-
sible, I obtained that indulgence and favour
which procured me a large practice.” The
writer concludes his instructive article in
the following manner: It was by means of
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the tact with which I conducted, or rather
carefully neglected to conduct, these little cages
through, and humoured the great man whilst
dispensing his infallible judgments in that
place, that I became a successful solicitor.”
There is nothing new under the sun, nor is
this method of success novel. Just some
such successful gentleman had Juvenal in
his eye when he wrote :

Rides ? Majore cachinno

Concutitur : flet, i lacrimas adspexit amioi :

Nec dolet. Igniculum brumae si tempore poseas,
Accipit endromidem : si dixeris, aestuo ! sudat.
Shakspeare has translated this in Hamlet :
Ham.—Your bonnet to its right use, ’tis for the head.
Osr.—I thank your lordship, tis very hot.
Ham.—No, believe me, ’tis very cold ; the wind is
northerly.
Osr.~It is indifferent cold, my lord, indeed.
Ham.—~But yet, methinks, it is very sultry and hot
for my complexion.
Osr.—Exceedingly, my lord ; it is very sultry, as it
were : I can’t tell how.
A “Successful Solicitor ” has also read Terence
to some purpose :—
Est genus hominum, qui esse primos se omnium
rerum volunt,
Nec sunt : hos consector.
Quidquid dicunt, laudo : id rursum si negant, laudo
id quoque :
Negat quis? nego: ait? ajo: postremo,
egomet mihi
Omnia assentari : is quaestus nunc est multo uber-
rimus.

THE CASE OF MR. DE SoUZA.
To the Editor of the LrgaL NEws :

Sm®,—Owing to the unfairness of most of the
reports of my case in the Ontario press, I am
constrained, in the interest of the public, to
appeal to your columns.

The Law Society of Upper Canada in the
year 1882, for reasons which, in compassion to
that body, I will now pass by, made an ordi-
nance to exclude English barristers from
practising in that province. Before taking this
serious step they appointed a committee who
enquired and reported (1) that it was in their
power, and (2) that it was expedient.

When I arrived in Ontario I straightway
applied to the Treasurer and other Benchers
of the Society, who confronted me with thig
ordinance, and informed me that whatever
right I might have formerly enjoyed, was now
abolished. Thus thedeviation from precedent

imperavi

originated not with me but with the I4*
Society.

Examining for myself into the questio?:
found that the Society had erred in their 68¥
mate of their powers, and that the ordinati®
passed with so much affectation of pomp ¥
ineffectual and void. It is sufficient me
to add that my view has since been conﬁf‘“‘&
by the recent statute of this year.

But, under such circumstances, I de
mined to disregard the Law Society 8
proceed upon the right which I poss
under the ancient statutes, and which
never been taken away.* The Benchers tP
offered privately to make an exception in %
favour; but I declined the insidious prop®
the acceptance of which would have stultif
me and also ratified the ordinance, W}
they could no longer support.

And yet it was these very Benchers v
deiiberately, in my hearing and in OP
court, instructed counsel to assert that I ¥
attempting an unnecessary deviation ¢
usage; and that they had never endeavo"
to make rules to exclude me | A trace of y
statement appears in the resolutions Of_
judges, although the contrary fact was 8! ’
in proof, and was common knowledge it *
profession during three years past. .

I went into the Court of Appeal on the1?
of March, in the form suggested by that
Court on the 3rd. I claimed to move, 8.
counsel for A. B, in a pending case, the ¢
having acceded to the principle of the b
jeants Case, that my right would be in ¥
But on the 18th, to the surprise of all ™
they declared that they were bound b¥ ;
decision of the lower court, which on the]
mer occasion they had not only disclaim
of binding force, but had even admitted
they could not take cognizance of it. I poi®
out that the resolution in question was B
matter of appeal, that they could not ¥
Dotice of the reports in the newspapers: &
it was impossible that my right, depeP®’s
on a statute, could be conclusively ‘“
by one court; that they, too, were bou®
discuss it, in duty to themselves who
taken the objection, as well as to th?
who had instructed me, and was entd

—

* See argument in U, C. Law Journal, 15 Feb-
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hy .
izg;:pgmr, and on the broad ground & the
Yofugg) ce of the Bar. They persisted in
» ﬂ%h"nd'desired me to be seated ; I asked
*, ang Tecord their decision, but they declin-
On tl:gam ordered me to resume my seat.
(},,m’ ® 20th of April I rose in the same
q)‘t’tl:: of counsel for C. D., on the ground
m““'dedre being nothing in the nature of a
Q“‘lﬂ,l decision against my right in that
by g 'uiw“ compelled to act when instructed
Iadge, tor, that the personal hostility of the
g th::uld notexempt me from a clear duty,
the original suggestion of the Court
in thig 88 yet by no discussion, justified me
g ‘“e::“me Again they refused: “You
L) Pting” they said, “ to argue ; but we
1 Wag T any argument, *

n of coungel next day for E. F.,and jus-
of dugy ]; Te-appearance by the same reasons
q"llify’ here being nothing of record to dis-

iy o, ¢ My client was entitled to have
Ty o Bo82d, and he had chosen to retain
Ce8. The judges grew intemperate,

oy, 20 t0 8it down, asked me if 1 oalled
e out, gentleman, and threatened to turn

to g5 °8 the 22nd of April, I again'claimed
ﬂt:;: 'l’;behalf of G. H., the very first ques-
g the Court showed the propriety
i . of my conduct. “ Are you,”
Ay You :d’ 2 member of the Bar of Ontario ;
Ay not» ;nelnber of the Law Society?”” «I
Eoc,&y poreplied, “a member of the Law
Md;ﬂ?“ my right depends on a statute
d"m’eratefm-t require that of me” + Having
. tug, Nmiy Invited this issue they brought
: t(:191106 their own inconsistency of

the Outget, the decision of a court which at
22170 ing 1Y had admitted to be in its
°‘°1ined :gmzable. This issue, then, they
;Ppw or of tl'y _ Whether the Court be of
y hel‘lded ,Origin, is not to the purpose; it
Ry co'“:n the expression of the statute,
Saip th of law and equity.” The judges
Whigh yp oened me with violence from
U ©Xpected that my gown, at least,
» %'“ﬂer Protected me. My duty would
“ted’ a::ie %o obey their commands to be
SN 80, for the first time perhaps

that such an outrage has occurred, they
ordered the Sheriff to turn me out by force.

I am not unmindful of the significance of
the fact that on the morning of my third re-
appearance, one of the Benchers of the Law
Society—he who had been most conspicuous
even to indecency in obstructing my claim—
was closeted for a long time with the judges
before they took their seats.

LOUIS D SBOUZA.

SUPREME COURT OF CANADA.
Orrawa, Feb. 16. 1885.

Coram Rrrcag, C.J., StRONG, FOURNIER,
Hexry and TAsCHERBAU, JJ.
BurraxnD (plff below), Appellant, and Mo
FATT (deft. below), Rezpondent.
Assignee under voluntary assignment—Status.
Hzwp, (reversing the judgment of the Court of
Queen’s Bench, Montreal, 7 L.N. 182) that
an assignee holding property under a volun-
tary assignment made to him by an insolvent
Sor the benefit of his creditors (parties to
the deed of assignment), is not entitled to
plead in hs own name in reference to such
property. Such an assignment merely en-
titles him to represent the assignor and to
exercise the assignor’s actions, and not those

pertaining to the creditors alone.

The unanimous judgment of the Court
reversed that pronounced by the Court of
Queen’s Bench, Montreal.

TascEEREAU, J. This is an appeal from a
judgment dismissing an action in revendica-
tion by which Burland, the appellant, claims
certain machinery, which he contends the
respondent Moffatt, detains illegally. Bur-
land, in his declaration, alleges that he
bought this machinery, by deed of the 12th
May, 1881, from the Canada Paper Company,
who had themselves bought it from Gebhardt
& Co., by deed of the 27th April, 1880.

Moffatt answered this action by a plea
alleging that he detains the said machinery
under a voluntary assignment, of the 13th
June, 1881, by the said Gebhardt & Co., of
the whole of their estate, to him, Moffatt, for
the benefit of their creditors ; and that when
Gebhardt & Co. sold it to the Canada Paper
Company they were insolvent or embar-



conclusions of this plea are
that the said sale by Gebhardt & Co. to the
Canada Paper Company, and the sale by the
Canada Paper Company to the plaintiff, be
declared to have been and to be simulated,
fraudulent ang inoperative, null and void,
that the said deeds be rescinded and set aside,
and the action in revendication of the said
plaintiff dismissed. To this plea Burland
replied that Moffatt had no legal status to
©OPpose such objections to this action ; that
Moffatt was not o creditor, and had no interest s
that ke could not plead defences that belonged
only to the creditors, and that he had no au-
Fhority to represent the creditors, by plead-
ing in his own name,

The Superior Court in Montreal, Rainville,
J., dismissed Moffatt’s plea, and maintained
Burland’s action, on three grounds ag follows :

“ Considérant que le défendeur n’a pas
droit de plaider a cette cause en la qualité
par lui invoquée, parce que personne d’apres
Particle 19 du Code de Procédure Civile ne
peut plaider au nom d’autrui ;

“ Considérant en outre qu'en supposant
que la vente faite par les dits George J. Geb-
hardt & Cie. serait simulée et frauduleuse,
cette simulation ou cette fraude ne pouvait
réfléchir contre le demandeur qui a acquis
les dits meubles de bonne foi, pour valable
considération ;

“ Considérant que d’aprés les articles 1025
et 1027 du Code Civil du Bas-Canada, Paliéna-
tion d’une choge certaine et déterminée rend
Pacquéreur propriétaire par le seul consente-
ment des parties gang tradition, et ce aussi
bien. A Pégard des tiorg qu'a Pégard des

Iam of opinion that this judgment was
right, and should not haye been reversed by
the Court of Appeal, as it has been. Clearly,
Moffatt by this plea Professes to act in lieg
of ghe creditors of Gebhardt & (g, and of
them only. Itisnot for Gebhardt & Cq, and as

tion of these deeds. In that quality he could
not have done 8o, for the simple reason that
Gebhardt & Co. ecould not them1elves have
done it. And, as to himself, he is not a cre-
ditor and does not claim to be one and has
personally no interest whatsoever in the case.
He is certainly not Dprocurator in rem suam-
By the said plea he became virtually a plain-
tiff, in his own name, in an action Paulians,
or en déclaration de simulation. Now, if he
had instituted a direct action of the same
nature, would he have done so in his own in-
dividual name, or in his quality of assignee ?
I can answer, without hesitation, that he
never would have thought of suing otherwise
than in his quality of assignee. Then on
what'ground can he contend that here he, in
his own individual name, has the right to
demand for Gebhardt’s creditors the resilia~
tion of the said deeds? The only answer he
has given to this is, that he had to do it,
because he is sued in his own individual
hame. But, surely, that did not hinder him
from filing an intervention in his quality of
assignes, or from bringing a direct action in
his said quality. That nul ne peut plaider
par procureur is and has always been the law-
In Nesbitt v. Turgeon (2 Rev. de Lég. 43)
the Court of Queen’s Bench, as far back a8
1845 (Sir James Stuart, Chief J ustice, Bowen,
Panet and Bedard, JJ.), held that even in the
case where the debtor had expressly agreed
that the action against him should be
brought in the name of the attorney or agent,
it could not be done. There are apparents

though no real, exceptions to this rule, but
none applicable here, and the respondent has

failed to produce a single authority to estar

blish thet with us, the assignee or trustee for

the benefit of creditors has, in his own indi-

vidual name, the actions of the creditors.

And this alone would dispose of his demand

en résiliation. Could he, however, be con-

sidered as assignes or trustee, he would

not have had more success. In the absence

of a bankrupt law, the assignes represents

the assignor, but not the ecreditors. Mr.

Justice Monk has clearly demonstrated thi®

proposition in his dissenting opinion, and

the respondent has cited no authority 0
the contrary, outside of the writers under

their representative that he agks the resllu-}

the Ordinance of Commerce of 1678, or the
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Fronen,

“om Code of Procédure, or the code of
Inmeme. all of which are not law here.
%,WY own courts, I cannot find a single
! which, the point being taken, it has
% that an assignee under such cir-
Nagg, Ces can with us act for and in the
of the creditors. In all the cases cited
%‘ht: respondent and which I have been
thy ... rofer to, the assignee was suing for
1,,‘::‘8091‘ a8 his locum tenens, and claim-
oan | a88ignor’s rights. In not one of them
the , % that the assignee was exercising
the acti actions of the creditors, that is
to the OnS8 given to them alone, and denied
lgp . “S8ignor.  Withall v. Young, 10 LCR.
yw’n:nd Bruce v. Anderson, Stuart’s Rep. 127,
' "‘?en::em to be exceptions to this, but a
%o these cases shows that the point
, ﬁdad:“ not raised by the parties, or de-
9 LC.Jy 1ille'Court.. In Starkie v. Henderson,
the Dlunm' it wag the assignor’s action that
Sty op tiff had taken, and on the peculiar
8 iy facts, the Court held that there was
%dzm‘ contract between himself and the
the . 20t,and that so he had rightly brought
in ::hmm his own name. Of course,
dﬁm;:’“mg the assignor’s actions, and
tigye the assignor’s rights and debts, the
oy, a does it in the interest of the credi-
ity 41 OLl 28 of his assignor, but that is
gy do t. It is then as any cessionnaire
or, »the actions pertaining to the assign-
o wimmlci_:ions that before the assignment,
bavy t it, the assignor would himself
the ., Which he then brings. Whilst here
claims rights pertaining to the
ha to which his assignor could
Ve had any claim.
Iof"‘m V. Drolet, 18 L. C. J. 300, in the
b Appeal, Mr. Justice Loranger, de-
{ ‘hei:gg;nent of the Court, held that
4y § T an assignment to him by
Qedimg:::v“t for the general benefit of his
hay no o n°f made under the insolvent act,
"Xymh:“‘hty to sue in his own name for
qu Connectod with such assignment.
tog, hemgm;g further than it is necessary
Y the report of the cause,one
Warg . rinly think that the Court there,
_ Adimous in thet holding. It may be,
%N"b“bemsaidat the Bar, that

Other Judges composing the Court

simply concurred in the result of the judg-
ment on the plea to the merits, without
entering into the question discussed by Judge
Loranger. But to make them hold quite the
reverse, a8 contended here by the respondent,
simply because tLe demurrer attacking the
plaintifi’s right of action had been dismissed
by the judgment of the first Court, and be-
cause the said judges in appeal did not
reverse that judgment, seems to me going
far, as the appeal was by the plaintiff, who
had obtained gain de cause on the demurrer,
and who consequently did not complain of
the judgment which had dismissed it. How-
ever, this is immaterial, the case having no
application here, as the plaintiff there also
claimed, purely and solely as locum tenens of
the assignor, a debt due to the assignor.

The cases of Ferric v. Thomson and Armour
& Main, 2 Rev. de Lég. 303, and Mills v.
Philbin, 3 Rev. de Lég. 255, cited by the res-
pondent, do not seem to me to have any
bearing on the present case, whilst two re-
ported cases are decidedly adverse to him.
In Chewilt v. De Chantal, 8 L.C.J. 85, it was
distinctly held that the assignee cannot
judicially represent the creditors of the as-
signor. And in Whitney v. Badeaux, 12 Rev.
Lég. 518, Mr. Justice Badgley also held that
the assignees of an insolvent cannot ester en
Justice for the creditors.

The respondent has cited some unreported
cases from Montreal of 1844 or 1845. I have
not been able to refer to them, but they pro-
bably were under the then existing Bank-
ruptey law, 7 Vic, ch. 10, (1843). And from
what has been said of them, they were, I
believe, all actions belonging to the assignor
that had been brought by the assignee.

I may here remark, this assignment was
not made for the benefit of Gebhardt & Co.’s
creditors generally, but only for the benefit
of nine specified creditors, parties to the said
deed, the said nine creditors to be paid their
claims on the proceeds of the sale of Gebhardt
& Co’s estate, goods and chattels, the surplus
if any to be paid over to the said Geb-
hardt & Co.

Burland, the appellant, was himself one of
these nine creditors, and it has been urged
upon us that this was fatal to his present
action. But I really cannot ses how this
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alone could confer upon the respondent the
right to ester en justice as locum tenens of the cre-
ditors. Burland moreover signed the deed,
without prejudice to any privilege or security
he had. And when Gebhardt & Co. assigned
their goods and chattels, without any des-
cription or enumeration whatsoever, and
without any schedule annexed to the deed,
Or any mention whatsoever of the machinery
in question here, Burland was, it seems to
me, perfectly justified not to see in the deed
an assignment of what were then his goods
and effects. They ceded their goods not
Burland’s.

Another serious objection taken against
the respondent is that none of the parties to
the sale by Gebhardt & Co. to the Canada
Paper Co., of which he agks the revocation,
are en cause; Lacroix v. Moreau, 16 L. C. R.
485. Neither the Paper Co. nor Gebhardt
are parties to this issue, and neither of them
have had an opportunity to contest this
demand in revocation. Moffatt here, as I
have already remarked, does not represent
Gebhardt & Co., and does not pretend to do
80. “L’action en rescission, says Bédarride,
doit étre poursuivie directement contre les
auteurs du dol alors méme que la chose qui
en est Pobjet serait passé en d’autres mains,”
ler Dol & fraude, No. 299, The reasons this
author there gives for this opinion apply to
all revocatory actions and to the actions
instituted by the creditors not parties to the
deed (Ibid, No. 273). See also 4 Bédarride,
No. 1436, on this point as to .the action
Pauliana itself. And it is on the party
Wwho demands the revocation of any deed
under such circumstances, that lies the
entire fulfilment of all the conditions neces-
sary for the success of his demand. If
Moffatt had formeq his demand in resiliation
by action, he would have had to direct it

Now when he demanded this resiliation, as
here, by an incidentg] procedure, why did he
not bring en cause Gebhardt & Co., and the
Canada Paper Co., en déclaration de jugement
commun £ }By holding fast to the old and

results should be callod in, Courts of Justice

will prevent a multiplicity of contestations,
and contradictory judgments. For it i8 :
evident that, here, for instance, a judgment -
between the appellant and the respondent
could not be opposed to the Canada Paper
Co., and would not be res judicata as to him.
And this would be so perhaps even as re
gards Gebhardt & Co. Though some cases
have gone so far as to say that it is nob
always necessary that all the parties should
be called in, (on what authority does n?t
appear), I am not aware of any case it
which a deed has been annulled in the
absence of all and every one of the parties
thereto. The Court may, perhaps, sometimes:
if in the course of the proceedings, it be of
opinion that certain other parties have a8
interest in the case, upon a proper appl
cation, order them to be summoned. Bioche,
dict. de procéd. vo. mise en cause, No. 4. But it
would not do so after a final hearing on the
merits. If it then appears that though the
objection has been taken ab initio, the party
demanding the resiliation has claimed the
right and persisted to go on with the ca8®
on the issue joined with the adversary b® ;
has chosen, his demand must be dismi

He has failed voluntarily to put the Court
in a position to grant it, and his adversary
has then an acquired right to its dis
missal. Were the Court to order then the
mise en cause of any other party, it wo
necessarily follow that the pleadings, enquéle
and all the proceedings would have to be ber
8un over again, a result which, it is obvious
would be an injustice to the party entitl
to a judgment. Moffatt’s contention that o®
an action in revendication, “Si la ch?”
nappartient pas au [Possesseur, vous deves faif?
assigner son bailleur ” is irrefutably answered
on the part of appellant by the fact that b®
has done so, and that Gebhardt & 00
Moffatt’s bailleurs, are co-defendants in thi®
suit. That the appellant should have SW®”
moned the creditors, I cannot see. I8 th:
plaintiff in a petitory action obliged to P¥
en cause the mortgagees? Then, if Moffsté
had no right to question the titles upo?
which the action is based, his doing so ‘”‘n '
Dot have put appellant under the obligatio® -
to call in any other party who might hs®.
had that right. Burland’s action is t0 ™
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Yendicate the possession and ownership of
’ Wnachinery, and is surely well brought
pre t both the actual detainer and the
tended owners of it, (for the assignment
0“8‘1 00t deprive Gebhardt & Co. of the
be l'Slflp of it). Then how can Moffatt
o admitted to contend that the appellant
ould have called in the creditors, when
m’“s's and bases his whole case on the
the:l:d that he himself here is acting for
ot and represents them, and that it is
tely and solely for and in their names
title ?he asks the resiliation of the plaintiff’s
N If he represents the creditors, they
pre:,mt to be called in. If he does not re-
thet Nt them, he is out of Court. The rule
When the defendant, in an action in
®ndication, upon his declaring that he
Oe.g 1ot hold for himeself, has a right, upon
m’l':g for whom he holds, to be put hors de
faig »ddOes not' apply, I believe, where the
o ofendant joins issue and engages in
Dtestation with the plaintiff. This con-
-udgtt;on. it is evident, has to be brought to
tlon, ent between the parties to it, and them
up. . 20d the defendant then who has taken
himself to resist the plaintiff’s demand
ot be admitted to complain that the
OWner i not en cause.
l;)ther important question raised by the
the 80t and algo decided in his favour by
Purey Den?r Court, is that he was a second
‘l‘lesti?er in good faith of the machinery in
been, n, &nfl that whatever fraud may have
ang thcé"gmltted between Gebhardt & Co.
ﬁghts to anada Paper Co., cannot affect his
chage the said machinery and his pur-
danid:f 1t from the Paper Company. Bé-
2dey o,n Dol & fraude, No. 1764—Demolombe,
4p h‘::ta Nos. 198 and 204, and No. 235,
10 No, 58 » Usufruit No. 2412, Duranton, Vol.
> 982,— Marcadé, Vol. 4, page 406—Cap-
No, 13 78‘revocation p. 104, Table Gén. vo. vente,
the . t7, et seq—3 Aubry & Rau, p. 92. And
are of oa' majority of writers on this point
not, Jj, Pinion that the action Pauliana does
good iagllnst a subsequent purchaser in
%q. gnq p Laurent, Vol. 16, Nos. 464 and
oon 7.and seq., is, it would seein, of a
Sary g0 Opinion. However, it is unneces-

. us to . .
‘ qngstmn heore, consider and determine that

The appeal should be allowed with costs.
Judgment reversed.
Robertson, Q.C., and Archibald, for the Ap-
pellant.
Bethune, Q.C., Doutre, Q.C., and Durlop, for
the Respondent.

COURT OF QUEEN’S BENCH—
MONTREAL. *

Perjury by witness in Civil Suit— Production
of Record—Materiality of Fucts sworn to by
Defendant—32-33 Vict. (Can.), ¢. 23, 8. 7—New
Trial ordered upon Reserved Case in Misde-
meanour.—Held, 1. The non-production by the
prosecution, on a trial for perjury, of the plea
which was filed in the civil suit wherein the
defendant is alleged to have given false tes-
timony, is not material where the assignment
of perjury has no reference to the pleadings;
but the defendant, if he wishes, may, in case
the plea be not produced, prove its contents
by secondary evidence. 2. Itis not essential
to prove that the facts sworn to by the defen-
dant, as alleged in the indictment, were
material to the issue in the cause in which
the defendant was examined. 3. A Reserved
Case may be amended at the request of the
defendant, during the argument thereon be-
fore the full Court, by adding the evidence
taken at the trial. 4. (Following Reg. v.
Buain, 23 L. C. J. 327.) A new trial may be
ordered on a Reserved Case, in misde-
meanours, where it appears to the Court on
the evidence that an injustice may have been
done to the defendant. Regina v. Ross (Re-
served Case.)

Intervention— Prescription—42-43  Vict. (Q.)
ch. 53—Assessment roll—31 Vict. (Q.) ch. 37—
Held: 1. Where an action had been brought
by one of several persons assessed for the
cost of a special improvement, to set aside
the assessment roll, that any other person
assessed for the cost of the same improve-
ment had an interest which entitled him to
intervene if the principal plaintiff abandoned
the case. 2. Where the principal action was
instituted before the expiration of the delay
fixed by a Statute for contesting assessment

* The above cases will be reported in full in the
Montreal Law Reports, 1 Q.B.
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rolls, the right of an intervenant taking the
same conclusions as those of the princi-
pal action was not barred, though the delay
had expired before the intervention was filed.
3. Under the Statute 31 Viet, (Q.), ch. 37, it
Wwas necessary that the Commissioners ap-
pointed to carry out an expropriation and to
determine the parties interested therein and

to bo assessed for the pur of the pro-
rovement, should give public no-

missioners was null and void ;
subsequent homologation of the report of

mmissioners by the Superior Court give
validity to such proceedings.—Hubert & The
City of Montreal.

———

Vente dimmeubles—Crainte de Dacheteur d’gtre
troublé— Cautionnement— Art. 1535 C. C.—Ma-
tiere discrétionnaire— Limitation du cautionne-
ment.—JuGE:—1. Que la question de savoir si
Pacheteur a juste sujet de craindre d’étre
troublé et peut demander caution en vertu

de l'art. 1535 C. C., est une matitre discré-
tionnaire, dans laquelle cotte Cour gera peu
disposée a déranger le Jjugement de la Cour
de premidre instance.” 2, Que lorsque la
Cour de premidre instance a condamné le
vendeur 4 donner caution, sans limiter Ig
durée de tel cautionnement, la Cour d’Appel
réformera le jugement 3 cet effet.— Biron &
Trahan.

——

Master and Servant—Injury sustained by ger-
vant— Responsibility of Employer — Faylt —
Held: That where a servant meets with an
accident while engaged in the ordinary duties
of his employment, and the accident is not the
result of any fault or negligence on the part

of the employer or of those for whom he ig
responsible, the servant or his representa-
tives has no right to recover damages from
the employer.—Lq Compagnie de Navigation
du Richelieu et Ontario & St Jean,

Charteﬁparty—ﬂm—lbjection of Contract,
The appellant, in January, 1879, agreed to
charter a steamship, for the carriage of
live cattle to England, anq the conditions of
the charter-party were that the steamship
should proceed to Montreg] with all conve-
mient speed to arrive there ‘between’ the

opening of navigation in 1879, and thereafter
to run regularly between Montreal and Lon-

. regular rotation with

s

don, and to be dispatched from Montreal in
other steamers to be
chartered up to 1st October, 1879. Naviga-
tion opened at Montreal about 1st May, but
the steamship did not arrive there until 5th
June when tEe appellant refused to load.—
Held, that there was not a substantial com-
pliance with the contract on the part of the
ship, and that the appellant was entitled to
throw up the charter-party.— McShane & Hen-
derson et al, .

Contract—Rescission for fraud—Rights of
innocent third party.—Held ~That the rescis
sion, on the ground of fraud, of a deed trans-
ferzing real estate, will not affect the rights
of a third party who in good faith hag lent
money on the property while in the posses-
sion of the purchaser, where the vendor, by
his own act or fault, has to some extent,
induced the third party to make the advance.
So where the plaintiff sold cortain real estate
to defendant (who then obtained an advance
from C. on the security of the propertdy), and
in the deed from plaintiff to defon ant, it
was declared that the consideration was cash
paid by the purchaser, whereas in fact the
consideration was mining stock which turned
out to be worthless, it was held, that the
plaintiff was in fault in permitting and re-

uesting such misstatement as to the consl~
geration to be inserted in the deed, which
misstatement might to some extent have
induced C. to advance money on the pro-
perty ; and therefore the plaintiff was entitled
to obtain the rescission of the deed for fraud,
only on condition of his re-imbursing to C. the
amount of his advance.— Lighthall &: Craig.

———

Master and Servant— Responsibility of employer
Jor accident resulting Jrom defects in machinery
—Negligence of laborer.—Held, 1. An employ-
er is responsible for injuries to his employees
resulting from defects in the tackle, ma~
chinery or appliances provided for their use-
Tackle used in work such as loading or un-
loading a vessel ought to be amply sufficient
to withstand any strain that is likely to be
put upon it by ordinary unskilled laborers;
and where tackle breaks, without any extra
ordinary strain upon it, it will be presum
to be insufficient, though it may have beent
used previously for the same pu without
accident. 2. A laborer engaged in work such
a8 loading or unloading a vesse] is only boun :
to use ordinary care, and the em loyer is not
relieved from responsibility by sﬁowiq tha
if the laborer had used the greatest skill
care the accident might not have hap) *
—Ross & Langlois,




