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MALICIOUS PROSECUTION.

Actions of damages for malicious prosecution
e surprisingly numerous in our Courts, and
though the leading principles which apply to
8 of this description are tolerably well
%ettled, we find judges frequently coming to
fﬁerent conclusions as to the proper mode of
SPosing of them. A recent case before the
ourt of Appeal in England— Hicks v. Faulkner
“sL 7. Rep. N.8. 127), which affords the latest
€Xposition by the English judges of an impor-
8t doctrine in connection with this branch of
¥, is worthy of attention. The defendant pro-
Uted the plaintiff for perjury alleged to have
®0 committed in an action for rent brought by
e'defendant against the plaintif’s father. The
Plaintiff wag acquitted, and thereupon sued the
. fendant for damages for malicious prosecu-
0. The jury were directed that in an action
% malicious prosccution, the plaintiff must
Ve affirmatively the absence of reasonable
"I‘n: Probable cause and the existence of malice.
® learned judge then told them if they came
the conclusion that the plaintiff had spoken
© truth, but that the defendant had a very
Teacherous memory, and went on with the
T%¢cution under the impression that the plain-
o had committed perjury, yet if that was an
nest impression, the upshot of a fallacious
thi':“’")’,and acting upon it he honestly believed
B0, ﬂle. plaintiff had sworn fulsely, they would
hag be justified in finding that the defendant
aliciously, and without reasonable and
g ble cause, prosecuted the plaintiff. This
& held a right direction by the Court of
',pe“L The authorities referred to were
Vechell v, Jenkins, 5 B. & Ad. 594 ; Lister v.
An’?"‘an, 23 L. T. Rep. N. 8. 269; Turner v.
&

ler, 10 Q. B. 252 ; Bromage v. Prosser, 4 B.
C. 255,

TESTS BEFORE JURIES.

@it "on Huddleston lately gave rise to some
cigm by the report that he had sanctioned a

of kil in the presence of the jury. The

cage which was being tried was Belt v. Lawes. Mr.
Belt, who is & fashionable sculptor, was suing
the Vanity Fair newspaper for libel in alleg-
ing that he is not an artist of merit, and that
his pretended works are cxecuted by talented
subordinates. It was suggested during the trial
that Mr. Belt might give a practical proof of
his skill in the presence of the jury, and Baron
Huddleston is reported to have said, « If the
jury express a wish to see Mr. Belt put to the
test, 1 shall certainly not prevent it.”

The Law Times thereupon observed : ¢« The
above case is probably the first in which it has
been suggested that an artist whose skill is im-
pugned should prove it by practical operations
in court. The inconvenient results which would
probably flow from such a practice are obvious.
The practical operation would not be recorded,
although it might produce different impressions
upon different minds. The operator and his
friends might consider the test conclusive in his
favor ; another view might be taken by the other
side. How move against a verdict based on this
operation on the ground that it was against the
weight of evidence? If the test is to be
applied to a sculptor, why not to a prima
donna? Wehave known of & case in which an
artiste sought damages for wrongful dismissal,
and the justification was that she could not sing.
Would a judge bave allowed her to sing to the
jury ? If 8o, the rule might be extended without
limit, with consequences terrible to contem-
plate.”

Baron Huddleston would now have it under-
stood that he was wrongly reported, and when,
at Carnarvon, in an action for personal injuries
against a railway company, the plaintiff’s coun-
sel asked the Judge to allow the plaintiff to walk
across the court before the jury, with a view to
convince them that his lameness was not as-
sumed, Baron Huddleston declined to allow the
test, and observed that ever since he had been
reported to have said, during the hearing of the
case of Belt v. Lawes, that he should allow the
plaintiff to make abust of him (Baron Huddles-
ton) in court, he had been pestered to allow all
kinds of tests to be gone through in Court before
the jury ; and he wished it to be known that the
press had entirely misrepresented him in this
matter, and that he had never indicated that he
should allow such a course to be taken.”
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THE LEGAL POSITION OF THE SUEZ
CANAL.

International rights over artificial waterways
from sea to sea, and their relation to those of
the power owning the territory in which such
ways are situated, will probably form an impor-
tant branch of the international law of the
future. At present there are bardly any in-
stances upon which a discussion of such rights
can be founded. But in view of the important
questions which must soon be settled as to the
Suez Canal, it may be interesting to examine
what the legal position, so far as law can be
held to apply to a subject matter so new and so
anomalous, of that undertaking is.

The relations of the company to the Egyptian
government and its suzerain are defined by
concessions granted by the Khedive in 1854
and 1856, and finally ratified by the Sultan’s
firman of the 22d February, 1856.

The most important articles provide that the
canal shall be kept open at all times as a neu-
tral channel to the merchant ships of all nations
without distinction or preference, the company
being allowed to charge a toll not exceeding 10
francs per ton. The company ig declared to be
an Egyptian one, and all disputes between it
and the Egyptian government or third parties
are to be decided by the local tribunals accord-
ing to the laws of the country and to treaties;
but as regards its internal affairs, and the rights
of its shareholders, it is declared to be a French
Société Anonyme, and subject to the laws regu-
lating such societies. The canal and its de-
pendencies are made subject to the police of
the Egyptian government, in the¢ same manner
as the rest of its territory. Certain land upon
the banks is given up to the company, but the
government reserves power to take back and oc-
cupy any points of strategic importance, agree-
ing not to interfere with the navigation of the
canal. The concession terminates at the end
of ninety-nine years, unless a fresh agreement
i8 entered into, and it is provided that the 15
per cent. share of profits given to the Khedive
is to be increased by 5 per cent. on every stch
fresh agreement till it has reached 35 per cent.

There is nothing in this concession which in
any way abandons the sovereign rights of the

JEgyptian government or its suzerain, the
Sultan, over the canal, nor which gives any
rights to any other Power. It is simply a pri-

vate contract between the Khedive and the
company, ratified by the Sultan. Acting upo®
this view the company, soon after the openin8
of the canal, obtained leave from the Sultan to
charge a sur-tax of one franc per ton ft the
passage of vessels, and they then further iB*
creased the toll without such leave by chargio8
upon what they considered the actual capacitys
instead of, as at first, upon the registered to%”
nage of vessels using the canal. The Sll“".l’
pressed by the Powers to put an end to this
exaction, called a Conference in October, 1873
at Constantinople, to agree upon a gener®
standard of tonnage. The Conference wisely

refused to embark upon this general questio® »

but agreed upon a mode of measurement which
they considered fair for the Suez canal, and re-
commended the Porte that the company shoul
be compelled to adopt this measurement, 80
at the same time should be allowed to charg®
a sur-tax of three francs per ton, to be reduc
upon a sliding scale as the tonnage of shipé
using the canal increased. The Porte accept
these recommendations, and at the same timé
voluntarily declared that the Turkish gover?
ment would not allow any increased toll t0
levied without its consent, and would com®
an understanding with the principal Powers 1%
terested before coming to a decision.

The Powers throughout the negotiation recog”
nized the absolute right of the Porte to re8%
late the tolls, and the recommendations of ¢
Conference were carried out as the act of th°
Porte. The company refused to accept 1:110
terms agreed upon, and even issued a notic®
that the canal would be closed. They only
yielded under pressure of the dispatch of
Egyptian force to seize the canal ; and accep
the new dues only under protest until 137‘?’
when an agreement was come to slightly ™ o
fying in the company’s favor the termsimp
by the Conference. About the same time
dispute arose as to jurisdiction, the comps?
claiming to have all disputes in which they
were concerned tried by the French Consuldh
instead of the Egyptian, Court. The Fret®
government, however, repudiated any clai®?
that the company was solely under Fren°
jurisdiction, and the controversy came t0
end on the establishment of the internatio®
tribunals in Egypt in 1874. The purcha O_
the Khedive's shares by the English gove™
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Mment, though it gave that government a locus
®and; to enforce the rights of the company in
the agreement with the Khedive and the Sultan,
could not affect its international position, and
Some negotiations, which were started shortly
fore that purchase, for the handing over the
Wanagement of the canal to an International
‘Ommigsion, fell to the ground before the de-
®ded opposition of the Porte. At the outbreak
- ®fthe Rugso-Turkish war M. de Lesseps pro-
Posed a general agreement between the Euro-
p.e“n governments that the canal should at all
Mes be open for ships of war as well as of
Peace, the disembarkation only of troops and
Munitions of war being forbidden. Lord Derby,
OWever, refused to entertain the proposal of
0y guch agreement, and contented himself
With a notice to both the belligerent govern-
meflts that any attempt to stop the canal would
‘_llcompatible with the maintenance by Her

N Jesty’s government of passive neutrality. It
in(:;:ld scem, therefore, that there are no special
Tational obligations affecting the Suez
“ual at all. It is simply & part of the terri-
'Y of Egypt and her suzerain, the Sultan, sub-
Ct in all respects to their control, but leased
:;d'linety-nine years to a company formed
"h.el‘ and governed by French law, upon terms
Ich, in so far at least as regards the tolls to
deelleVied for passage, the Sultan hag voluntarily
ared he will not alter without consulting
ﬁe Powers. It is also subject to whatever
Dagtl}ts of user can ke claimed over it by inter-
lona] law in consequence of its being one of

¢ highways of the world, and the only passage
tWeen two open seas, which rights have been
dec;“)me. extent recognized by the voluntary
Aration of the Sultan above referred to.
imh"t t‘he measure of such rights may be it is
Possible to say, but they cannot be greater

0 those which obtain in a natural strait be-
%0 two seas where both shores are in the
Titory of the same power. It seems to be
® accepted opinion of jurists that in such a
8¢, while the territorial power has no right
Prevent the passage of merchant ships, no
!hier Power has a right to claim passage for
P8 of war, or troopships. In law, therefore,

o Well ag in fact, the canal can omly be kept
eil:;n for English troopships and ships of war
er by special treaty with all the European
Powers or by England's possessing in some

form or another the control of the territory
within which the canal is situated.—London
Law Times.

NOTES OF CASES.

COURT OF REVIEW.
MonTREAL, January 31, 1882.
JonnsoN, ToRRANCE, RAINVILLE, J J.
[From S.C., Montreal.
La MounicirALIT® bu VILLAGE DE LA PoINTE
CLAIRE V. LA CiE. ou CHEMIN DE PEAGE DE LA
PoINTE CLAIRE.

Injunction—Removal of a work completed— Inter-
est of party complaining.

This case was inscribed by the defendant on
a judgment of the Superior Court, Montreal
Papineau, J., Dec. 24, 1881 :—

Jonnsown, J. This was an application for a
writ of injunction to order the removal of certain
turnpike gates, and to restrain and forbid the
taking of tolls at them: and it was refused by
the learned Judge to whom the application was
made, on the grounds that may be shortly stated
as: 18t, that the statute of 1878, c. 14, authorizes
injunctions only to suspend certain acts, pro-
ceedings and operations (Sec. 1st), and 2ndly, as
regards the tolls, on the ground that they were
taken from the public, and not from the party
plaintiff, who had no right to complain on their
own behalf.

The case was argued here altogether upon the
questions of the right—1st, to erect the gates,
and 2ndly, to exact the tolls, as if an injunction
would be granted in all cases where a violation
of right had been committed, without respect to
rules of expediency and justice. Now, the rea-
sons assigned by the learned Judge for refusing
the writ were certainly of a very grave character,
and should have been argued. There were two
things asked :—first, it was asked to enjoin
the removal of the gates which were already
constructed and put up ; secondly, to enjoin the
non-cxaction of tolls. The learned Judge below
held, as regards the gates, that he could not
grant an injunction to remove a thing already
done and accomplished. As respects the exac-
tion of toll, that question stood upon a different
ground altogether : it was a thing which was
being done, and which it was possible, as far a8
the nature of it went, to stop, pending the trial
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of the question of right ; but the injunction was
refused on the ground that the party asking for
it was a municipal body from whom no toll
could be asked.

The first point is whether an injunction
(which by the express terms of our statute can
only suspend the exercise of an asserted right
until the legal existence of that right is deter-
mined) can properly issue to remove and undo
what is already completely done and accom-
plished. The power given by our statute is in
express terms, and is only that of « ordering the
suspension of any act, proceeding, operation,
work of construction, or demolition,” &c., &c.
(Sec. 1.) This is the only power given as regards
this class of cases where physical acts are com-
plained of, and this is, as a general rule, in com-
plete accord with the English law. « It is merely
provisional in its nature, and does not conclude
a right. The effect and object of the interlocu-
tory injunction is merely to preserve the proper-
ty in dispute in statu quo until ‘the hearing or
turther order. In interfering by interlocutory
order the court does not profess to anticipate
the determination of the right ; but merely gives
it as its opinion that there is a substantial ques-
tion to be tried, and that, till the question is ripe
for trial, a case has been made out for the pre-
servation of the property in the meantime in
statu quo.” This is the general rule expressed in
the words of a well-known ex professo treatise—
on injunctions—by Mr. Kerr, p. 12, and based
upon a large number of leading cases which are
cited, and are of binding authority.

But although this is the general rule of our
statute, and seemingly of the English law also,
I am not prepared to say that there can be no
case in which a defendant can be compelled to
restore a thing which has been already done to
its former condition, and so effectuate the same
results as would be obtained by orderinga posi-
tive act to be done. Whether our statute per-
mits it—or, indeed, whether our statute is the
limit of the law of injunctions in this country,
are very important questions which we do not
now decide. As regards the highly artificial
rules of the law of injunctionsin England, it is
certain that the courts of equity there have had
to adapt their proceedings to the varying neces-
sities of justice in agreat variety of cases, and on
referring to the treatise already quoted, we find
at p. 230 that the thing asked for here may be

sometimes allowed. ¢ Though a court of equity
has no jurisdiction to compel the performanc®
of a positive act tending to alter the existing
state of things, such as the removal of a work
already executed, it may, by framing the ordef
in an indirect form, compel a defendant to re
store things to their former condition, and 80
effectuate the same results that would be obtaid”
ed by ordering a positive act to be done. The
order when so framed is called a mandatory in”
junction. The jurisdiction has been questxoned !
but its existence must be admitted beyond all
doubt. It must, however, be exercised with
caution, and is strictly confined to cases where
the remedy at law is inadequate, &c. * * °

* * If there is a full and complete remedy
at law, there is no case for a mandatory injun¢”
tion.”

If, then, our law permits this particular for®
of injunction in any case, we should have to 8¢
before granting it, that there was no adeCl“‘“tc
remedy at law,—which can never be admitted 1#
the present case, where besides the direct acﬁof"
there is the summary indictment for nuisance1®
obstructing a highway, if the plaintiff’s prete®”
sions are well founded. Therefore, on the firf
point, I am against the petition for injunctio®
but not tor the reason assigned in the judgme®
I donot venture to say, however, that itir 8
reason, under our statute, if that is the limit ©
our jurisdiction ; but I have doubt upon the
point, founded on the authority of the cased
cited in note at p. 232 of Kerr, to the eff
“that there is no rule which prevents the CoU
from granting a mandatory injunction wher?
the injury sought to be restrained has been o™
pleted before the finding of the bill.”

The second point, as to the exaction of t0°
tolls, rests on different ground. 1f this wer?
asked by an individual from whom toll had bee®
exacted or demanded, there might be no d
culty; but it is asked by a municipality in its
corporate capacity, and which as such could ¢€*
tainly never be called upon to pay toll at DW“‘;
pike gate, and is therefore without interest. T
ground of the judgment, therefore, should P
maintained. Of course we express no opini®®
as to the right ; we only say the exercise of
right is not, under the circumstances, by injun®”
tion; that the remedy by action, or by indi¢
ment, is open; and we will not interfere wit
the discretion exercised by the Judge belo¥
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r?f“ing the writ. It will perbaps not be con-
Hldered obtrusive, if I note here that under the
::"niﬂpal code of the Province this case seems

be expressly provided for by articles 386-7 and

Judgment confirmed.
Rgp Laflamme for plaintiff.
8t. Piorre & Scallon for defendant.

COURT OF REVIEW.
MoxnTRrEAL, January 31, 1882.
JounsoN, RAINVILLE, PAPINEAT, J J.
[From S.C., Montreal.
Dame g, Gorrik et vir v. Ocivy, & TEMPEST
. mis en cause.

H"'baﬂd and wife— Payment by wife of husband’s
debt.

JOHNSON, J. By this action, Mrs. Grant (née
OTTie) sought to set aside a deed of transfer
e Bubrogation made by her in favor of the
L Ndant on the 10th October, 1873. She
°&ed that she was séparéz de biens from her
d::b“"d, who carried on business as a haber-
hel‘, under the firm of W. Grant & Co., and

© defendant was one of the firm of Ogilvy &
* doing business here, and also at Manches-
tio n England ; and that by the deed in ques-
" she had transferred, with promise of war-
“oft{,to him, «all the right, title and interest
«, et the said Dame Rachel Gorrie, in her
“ Pacity of, and as one of the legatees and
« ﬁf‘l representatives of her father, the late
« Citmel Gorrie, deceased, in his lifetime of the
Y of Montreal, esquire, to the sum of $3,000
« in"ency’ part and parcel of the amount com-
« l&lgto her under and by virtue of a certain
“eq: by authority of justice, of certain real
‘,l“etey the property of the estate of the said
« Daniel Gorrie, sold at the office or auction
«q, 08 of John J. Arnton, auctioncer, on Tues-
,, h" the 10th of June, 1873, with all interest
uy Crue thereon from the date of the trans-
,,her\ﬂ_‘lbmgating the said John Ogilvy in all
«,. T8hts, claims and privileges as to the
Sum and interest” And she alleged fur-
t ha:hat in the deed, the transfer was declared
the m: been made for and in consideration of
of , . CSum of $3,000 paid in cash at the time
m:““ns it, whereas that declaration was
1 80d ghe has never, either then, or before,

Slnce received anything from the defendant

in the way of consideration. Then it is further
alleged that this transfer was procured from
her by the solicitations and importunities of
the defendant and of the plaintiff’s husband ;
and that the sum transferred was applied to
pay or to secure (sic) a debt due by her husband
to the defendant,—she herself owing him
nothing ; and finally, it is said this deed being
in reality made to secure her husband's debt, it
is void by law; and Tempest, the mis en cause,
who was appointed by the deed to receive and
pay over the money transferred, and who has
paid it, is put into the case to look after his in-
terests if he should have any.

The plea admits the deed, but alleges a good
and valid consideration. Then it relates the
history of the transaction : that Grant, as long
back as 1868, had a credit at Ogilvy & Co.'s to
the extent of $8,000, for part of which Mr.
Gorrie, his father-in-law, had given his note as
a security, and there was a writing between
Gorrie and Qgilvy & Co. evideneing that
Gorrie's liability was in no case to exceed the
$4,000; that after this Ogilvy & Co. continued
to supply goods to Grant & Co. up to the time
of Gorrie's death in June, 1872 ; that he died in-
testate, and Mrs. Grant, the plaintiff, became
entitled, as one of the heirs, to a sum of over
$3,000, and Grant being then indebted to Ogilvy
in some $14,000, and Gorrie’s estate being lia-
ble for the $4,000 which had been guaranteed
by the note, the plaintiff freely and voluntarily
offered to give up $3,000, which she inherited,
and it was sgreed that in consideration of her
transferring the amount so coming to her,
Ogilvy & Co. should credit Grant & Co. with
that sum, and Gorrie’s estate, and also his
daughter, the plaintiff, as one of the heirs,
should be released from liability. That further
goods were supplied to Grant & Co., who con-
tinued in business and continued to make a
livelihood out of it up to the time of his insol-
vency.

It must be said that the precise ground of ac-
tion on which the plaintiff relies, is not stated
with conspicuous clearness in this declaration.
It says the deed was made as a security, or asa
payment, or was obtained unduly, without her
free consent. Of these three different grounds,
which is the one relied upon? The effect of the
wife having become security for her husband’s
debt might be very different from that of her
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having paid his debt; and the third ground
would be different from both the others. How-
ever, this declaration is pleaded to, such as it
is ; and the plea, though it contains a good deal
that is superfluous, contains also something that
is very precise. It says plainly that the transfer,
or renunciation, or subrogation, or whatever you
may call it, was made to pay the husband’s
debt. The declaration says so too. It is true
it says other things besides: but it certainly
says, as one of them, that it was made as a pay-
ment of the husband’s debt pro tanto. Then
why go into the question whether this was a
security or suretyship ? There is one thing
upon which both parties agree—théugh they
may agree upon nothing else. The plaintiff
says it was a payment, and the defendant says
80 too. There would remain nothing then, ap-
parently, but the question of law whether a
wife may lawfully pay her husband’s debt. Un-
doubtedly, however, what the plaintiff meant to
rely upon, at the time of the héaring, was that
this instrument was a security given by the
wife, by which she had contracted an obliga-
tion prohibited by the terms of the law. It is
very probable that the true ground of the action
was not clearly discerned at the moment it was
instituted. The same may perhaps be said of
the defence, for the plea was changed or sup-
plemented after the enguéte. However that may
be, the substantial question submitted or in-
tended to be submitted to us now, is whether
this instrument was a security for, or simply a
payment of, the husband’s debt. I will not
now discuss the question of law. It has been
very fully discussed in previous cases, with the
result now familiarto the profession, that a pay-
ment made by the wife is perfectly lawful,
Whether we look at the narrow text of the code,
or the ordinance, 4 Vic,, c. 30, sec. 36, which it
reproduce s, or whether we go back to the source
of the law, (the Senatus-consultum Velleianum)
or look at it as it prevailed in France,
or in parts of France, up to the time of
its repeal by Henri IV, in 1606, or finally
look at the more recent decisions in this coun-
try, we find the line of demarcation clear as to
what the wife might, and what she might not
do. Wherever the rule of the Roman law pre-
vailed, she could renounce : she could pay ; but
she could not engage or bind herself. Of course,
in this country, she could do much more before

the passing of the 4 Vic,, c. 36, for the repeal 1
France, or in parts of France, of the senatus con”
sultum velleianum by the edict of 1606 left be¥
unrestricted until the partial reimposition of the
Roman rule of law by the ordinance of 1841

f
The question is, therefore, as to the extent ©

the restriction operated by the ordinance ; 87
the reasoning of the present learned Chief JO%
tice of this Court, then a judge of the Court 0
Appeals, in the case of Boudria v. McLean (6 L
C.J, p. 13), appears to me unanswerable.
gaid, in commenting on the ordinance :— g
« Legislature in order to facilitate the alicnatio®
« of real estate, have abolished general ByP’"
 thecs, restricted the number of privilcges,- .
« made many other changes of the same X% :
«and by the clause which immediately -P"e
«cedes that under congideration, have giV

« married women a power of an extraordin®

« character, and one certainly liable to some o
« jections ; namely, that of barring their dO'We'
« not only for themselves, but for their chil
«ren; and it cannot be supposed that, at b )
«same time they conferred this new and ©
« graordinary power upon married women, the.
« intended to deprive them of a right of a 0%
« less dangerous character, which they enjoy

« ynder the common law ; and the continuatt®
« of which was quite as necessary for the obje’
« the Legislature had in view as was the 8"‘.‘“ ;
% ing of the new, and, in some respects, objectio®
« able power which is expressly given.”

he

the

That was & case, as is well known, wheré v

power which was in question was the renu®
tion of the wife's hypothéque for her reprises ™ o
rimoniales ; but the reasoning is as conclusivé
the present case ag it was in that, There of
if this instrument which it is sought t0 o8
aside by the present action was an obligﬁt"d,s
by which she'bound herself to her husbs®
debt, it was void. If, on the other hand, it ¥ b
a payment, she has no action. The debt whi .
she transferred is proved to have beeR P
What obligation could she contract 7 BY
she was only garant that the money she
ferred was due. There was no garantic ¢ o of
tionnelle. It was a payment, and the ™ fof
payment was by the renunciation and trans
of the money coming to her, and puttin® )
husband’s creditor in her place ; and of o
it is none the less a payment, because she .
self may have owed no debt at the tim¢’

an
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Payment may be made to a stranger, without
®¥en the debtor's knowledge.
The Cours attaches no importance to the word
Security” being used in thye-books of account.
It‘l"‘ll'lled counsel can differ as to whether it
Wag security or not, the point may well have
Perplexed a commercial clerk. It was contend-
®d also that the plea should not have been altow-
to be amended. We all think otherwise. The

. &mendment appears to be a mere condensation

Ofthe first ; and if it had remained as it was, it

0uld not have affected the result of the case.
€ point of non-consent is also without foun-
tion. If this lady was asked to pay her hus-
0d’s debt, she had power to do so, or to refuse.
€ law permits it, and there is nothing what-
®Ver in the evidence as to the want of her free
“Onsent, Under Art. 989, contract is none the
88 valid because the consideration is not ex-
I:e?ﬂed, or is incorrectly expressed in the writing
ch ig the evidence of it. These are all the
Pointg j, the case, and our judgment is to con-
" with costa.
Judgment confirmed.
Ln Davidson for the plaintiff.
Kerr & Carter for the defendant.

COURT OF QUEEN'S BENCH.
MonTrEAL, November 22, 1881.

DO‘“ON, C. J., Ramsay, TessiEr, Cross and
Basy, JJ.

"8 Movsons Bank (claimants on the insolvent
estate of U. J. Robillard), Appellant, and
Dame Vircine Lanauvn, (creditor and ces-
sionnaire), Respondent.

Warehouseman—34 Vict., c. 5, (Can.)

Y the Siatute 34 Vict., c. 5, s. 48, the owner of

9oods giving a warehouse reccipt as ware-
Useman is put in the same position as any
otker warehouseman so doing.

Nder Sees, 50, the bank does not forfeil its right
o pledge by not selling the goods within siz
Months, i

R‘"SAY, J. This case comes up on the con-
tion of appellants’ claim against the estate

2 ingolvent. The Bank, appellant, hcld
©Warchouse reccipts granted by the insolvent
Pe]]l;e Mechanics Bank, and transferred to 'ap-
iy alonts' The validity of one of these reccipts
ne contested, being No. 22 of the record.

8 date 11 Nov. 1878.

The respondent, who is the wife of the insol-
vent, was not only a creditor of his estate, she
was also cessionnaire of his estate under the in-
solvency and undertook to pay 25 per cent on

‘the unprivileged debts. Her contestation sets

up that the amount due the bank is not $5,500
but the smaller sum of $3,538.20, by reason of
payments made on account, and it is admitted
that this is correct. She also says that she is
only obliged to pay 25 per cent of this balance
of $3,538.20 or $884.55, the said warehouse re-
ceipt being null, prescribed and extinguished
more than six months before the insolvency.
She also says that the transfer to appellants
from the Mechanics Bank was subsequent to
the insolvency of the latter, and that she has a
right to set up against the appellant what she
could have set up against the Mechanics Bank.

On these issues the case was heard, there
being no difference as to the facts.

The Superior Court dismissed the claim, on
the ground that it appeared that the receipt
was given by the insolvent, and that he was
not a warchouseman, and that he could not
give such a receipt and keep possession of the
things.

It is quite evident by the facts relied on by
both parties that the insolvent gave the ware-
house receipt of goods in his own warehouse.
1t nowhere appears whether the insolvent was a
warehouseman or not. There was no issue
raised on this point, and the respondent admils
by part of her plea that the receipt unless pres-
cribed is # warchouse receipt. The particular
wording of the judgment gives risc to some dif-
ficulty. 1t says: “le dit failli n’avait pas droit,
n’étant pas unc des personnes mentionnées dans
le dit acte, de donner aucun regu d’¢cmmagasina-
ge, tout en gardant la posscssion des marchan-
dises.” Ifit is intended to say that not being one
of the parties mentioned in the act, the insol-
vent could not therefore give a receipt and keep
possession of the goods, I think that the judg-
ment goes too far for it purports to decide a
fact which is not in issue ; but if it is intended
to decide that no onc can give a warehouse re-
ceipt, as warehouseman of his goods, then we
have a ncw question and one of some moment.

Before proceeding to examine this second
view I may observe that in the case of Robertson
& Lajoie, this court held that the parties sign-
ing the receipt could not pretend against a
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holder in good faith that the signers were not
warehousemen. The dissent turned entirely
on a question of pleading, and I do not under-
stand there was any difference among the mem-
bers of the Court as to the point now in ques-
tion. Now it appears that the respondent is
exactly in the position of the person who
signed the receipt. Bhe is the cessionnaire of
the person who signed it, and her position of
creditor is merged in that of cessionnaire. On
the other point we must have recourse to the
Statute, (34 Vic,, cap. 5, sect. 48), and it seems
to put the owner of the goods giving a ware-
house receipt in precisely the same position as
any other warehouseman so doing.

We then come to the so-called prescription.
The whole question turns on the effect to be
given to Sect. 50. « No cereal grains or goods,
wares or merchandize shall be held in pledge
by the Bank for a period exceeding six months,
(except by consent of the person pledging the
same),” (I presume in writing) etc. 1t is
clearly intended that the Back shall sell, after
notice of ten days, within six month x from the
pledging. But what is the penalty of the bank
allowing the six months to elapse ? Respondent
contends that it is the forfeiture of the right of
pledge. On the other side it is contended that
the bank can then be obliged to sell. I am at
a loss to conceive on what principle it can be
contended that the bank shall forfeit its pledge
by not selling within the six months. It is
vain to seek any guide from the history of the
enactment or from its principle. There are evi-
dent reasons why a bank should not Le allowed
to hold the article pledged until it is reim-
bursed its advances, but I cannot see any reason
for compelling the bank to sell perhaps to its
own loss and to the detriment of its customer
and of his creditors.

The question is only important in this case if
the consent must be in writing. It there be no
need of a writing, Robillard’s acquiescence
would necessarily be presumed. But it seems
strange to pretend that the failure to make a
private writing ot this sort should operate the
loss of the pledge. It seems hardly necessary
to say that if a written consent were necessary
the consent of the 28th May came too late. It
was too late to keep alive the warehouse re-
ceipt, and it could not be a new receipt, for then
it would be for past advances.

I am, therefore, of opinion that the receipt is
not prescribed.

It does not appear what respondent could have
validly opposed to a claim in the name of the
Mechanics Bank, so it is unnecessary to discuss
the question as to how far the respondent could
set up any defence she might have to an action
by the Mechanics Bank. I fancy, however, it
will be admitted that she could set up any
equitable reason for a discharge.

The judgment is as follows :—

% The Court, etc.

“Considering that by the warehouse receipt
given by Ulysse J. Robillard, an insolvent, 8%
which are mentioned in the pleadings in tbl_
cause, the said Ulysse J. Robillard has ackno™
ledged himself tojbe a warehouseman, W1
the terms of the Bunking Act ;

« And considering that it has not been Ple"d:
ed nor proved that he was not such a ware
houseman ;

« And considering that the Mechanics Ba“l:
acquired, under the said warehouse receiptsr.n
pledge on. the barley and the plaster therel
mentioned for the payment of the notes there
secured, which pledge was duly transferred Wi
the said notes by the said Mechanics Ban
the Appellants;

“ And considering that the prescription invok*
ed by the Respondent has been interruptﬂd 9 -
well by the agrecment of the 15th April, 1879
as by the letter of the 28th May, 1879 ;

“And considering that under the circu®™
stances the Appellants were entitled to the pr9;
terences, claimed in and by their claim ag“'ns,
the estate of the insolvent Ulysse J. Robillard

“ And considering that there is error in ﬂ.':
judgment rendered by the Superior Court, slth
ting at Montreal on the 31st January, 1881, do
annul and reverse the said judgment :

“ And proceeding to render the judgmen:
which the said Superior Court ought to ba¥’
rendered, doth maintain the claim of the Al’!’?lo
lants for the sum of $3,715.96, to wit: 184 th°
sum of $3,582.52, balance due on a note of the
said U. J. Robillard, dated at Beauharnols t
11th of November, 1878, for a sum of 55750011,
payable in four months from date, on accoun
which said sum ot $3,582.52 the said Appells®
are entitled to retain the sum of $2,824.22 PII;;
ceeds of the 5,5921 bushels of barley covel'.ed d
the warchouse receipt of the said U. J. Robillar®
dated the 11th November, 1878, the said Appﬁ%o
lants ranking as an ordinary creditor fof
balance $758.30 ; and, 2nd, the sum of $133;
balance due on $600, amount of &""w,
note of said U. J. Robillard, dated at Beall
nois, the 5th of March, 1879, payable in ¥ 3
months from date, for which said sum of $13 ”
44 the said Appellants hold the ssid wareholt
receipt of the insolvent U. J. Robillard for 79,
barrels of plaster, dated the 5th of March, lgai i
and on payment of said sum of $133.44 the olo
Appellants shall release said plaster, the wh e
in accordance with the admissions filed th o
parties in the Court below, dated the 11t
November, 1880 ; d

« And this Court doth condemn the ;:l“
Reepondent to pay to the Appellants the %oy,
incurred as well in the Court below 88 08
present Appeal.” rsed
Judgment reverse™

Maclaren & Leet for Appellants.
Doutre & Joseph for Respondent. -




