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IIORSE RACING.

In these days of horse-racing extraordinary,
shen 2 French horse has had the unparaliel-
dandacity to walk into England and quietly
¥in the Derby, and so *‘achieve a victory
_uater than Waterloo,” it may not be amiss
- give a brief sketch of the laws affecting
1se racing, as they at present exist.

. Under the Common Law wagers are said to
be valid, but they are illegal if contrary to
pablic policy or public morality, and so many
kinds of games and wagers are illegal at the
Common Law: ( Wood v. Elliott, 3 T. R. 693;
{ousing v. Nantes, 3 Taunt. 522; Hussey v.
Luekett, 3 Camp. 168; Daldy v. Indian Moses,
15C. B. 365.) Severel old statutes were pas-
din England for the purpose of preventing
seessive and deceitful gamung, the principal
“of which are 16 Car. 2, cap. 7, and 9 Anne,
ap. 14,  The latter of these (sec. 2) makes
ilegal any bet on any game, including horse
ncng, amounting in the whole at any one
tme or sitting, to the sum or value of ten
wunds, and the loser of such a Bet, if he has
pid over money under it, may recover the
ame back by action.

The preamble to 13 Geo. IL, cap. 19, is
worthy of notice; it recites that * Whereas

the great number of horse races for small
plates, prizes, or sums of money, have con-
tributed very much to the encouragement of
idleness, to the impoverishment of muny of
the meaner sorts of the subjccets of this hing-
dom, and the breed of strong and useful
horses hath been much prejudiced thereby,”
and “for remedy thereof” it enacts that no
person shall enter, start or run any horse,
&c., unless it be the bond fide property of the
person so entering it, and that no person shall
enter, &c., more than onc horse, &c., for the
same plate or prize. Section 2 of the same
statute provides that no plate or sum of
money shall be run for which is under the
value of fifty pounds. And by scction d
horse races within the protection of the sta-
tute were limited to races taking place on
Newmarket Heath and Black Ilambleton.

The remedy supplied by this statute appears
to have been effectual, and that more speedily
than could have been anticipated, for we find
section 11 of 18 Geo. 1I., cap. 34, reciting
that “the thirteen royal plates of one hundred
guineas each, annually run for, and the high
prices given for horses of strength and size,
are sufficient to encourage breeders to raise
their cattle to the utmost size and strength
possible,” it therefore takes away entirely the
restriction as to locality of the race—perniit-
ting it to be run in “any place,” which words
have been interpreted not to refer exclusively
to regular courses or established places for
racing: (Eransv. Pratt, 3 M. & G. 759.)

1t will therefore be seen from these statutes,
as expleined by various decisions, that wherz
the wager or bet exceeds ten pounds it is
immaterial to consider whether the race is
legal or not, for such excess renders the bet
illegal ; and so, if the race be for fifty pounds
or upwards, but the bet exceeds ten pounds,
it is illegal.

There are several cases in our ewn courts
in which races were declared to be illegal, and
where the money deposited with stakeholders
was recovered back.

Sheldon v. Law, 3 0. S. 85, is the leading
case, and is thus summed up by Macaulay, J.:

*1. If it was a wager on a horse race, and
not a match, it was void, because there was
no match for £50, and the race being conse-
quently illegal, all bets thereon were void.

«9. If the bet in question constituted the
match, then it was void, because the parties
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did rot own the horses, and it was in direct
contravention of the 18th Geo. II.

3. If not the match, but a wager upon a
match, it would secem void, as exceeding £10,
under 9 Anne, ch. 14, although at Common
Law all wagers were legal.”

This case was followed in Anderson v. Gal-
braith, 16 . C. Q. B. 57, Beitersby v. Odell,
23 U. C. Q. B. 482, and oth: cases to the
same effect.

It may be mentioned that in England the
p-ovisions of the 13 Geo. II. cap. 19, so far as
relates to the subject of horse-racing, have
been repealed by the 3 & 4 Vic. cap. 5; while
the provisions of the 18 Geo. II. cap 34, so
far as they relate exclusively to horse-racing,
are apparently not affected by the consolidated
act respecting games and wagers, 8 & 9 Vie,
cap. 109.

Thus it has been held in England, since the
repeal of the 13 Geo. II. cap. 19, that a horse-
race for money given by third persons by way
of prize, is not illegal (Applegarth v. Calley,
10 M. & W. 723), and that a stecple chase for
£50 or upwards is a lawful race, under the 18
Geo. I1. cap. 84 (Evans v. Pratt, 4 Scott, N. R.
378). But where to debt for money had and
received, the defendant pleaded that a certain
race was about to be run, and that an illegal
game cailed a lottery was set up by the defen-
dant for c.rtain subscribers of £1 each, in the
whole amounting to £155, to be paid to defen-
dant under regulations which were in sub-
stance as follows: that the subscriber whose
name should be drawn out of a box, next after
the name of the horse which should be placed
first in the race, should be entitled to receive
from the defendunt £100; and the plea then
alleged that the subscriptions were paid by
plaintiff and others to defendant, and that
plaintiff, under the regulations, became enti-
tled to £100, it was held that the plea dis-
closed a transaction within the meaning of the
English lottery acts, 10 & 11 W, IIL cap. 17,
and 42 Geo. IIL cap. 19 (Allport v. Nutt, 1
C. B. 974). :

Where a steeple chase was run according to
certain rules and conditions, one of which was,
“All disputes to be settled by the stewards,
whose decision shall be final, and all objections
to be made before starting,” and among the
horses which ran was a horse of the plaintiff
and a mare of the defendant, and the latter
having been declared winner was protested

against as disqualified on the ground thy
during the race her rider had crossed the rider
of another horse, which point was referred ts
the stewards, who by three against one decided
against defendant’s mare, it was held that the
decision was not rendered void by the fac
that one of the stewards who gave judgment
against defendant’s mare was interested in the
result by he * .ted against her (Elliss
Huaffer, 4 Jur. N. S. 1025; 3 H. & N. 766,
So where two out of three of the steward:,
not being together at the time, signed the:
decision in favor of a horse, from which th:
third steward dissented, the decision was held
binding on all parties concerned (Parv. Wi
teringham, 5 Jur. N. 8. 787; EL & El 304,
Although the judges of a horse r ce haw
power to decide finally who is entitled to the
stakes as winner, such power does not aceree .
to them until the race has been actually ra
(Carr v. Martinson, 5 Jur. N. S. 788; ELi&
El 456). The mere walking over the cours
does not therefore entitle the party presentiz’
default of the other to a decision in his fave:
(10.)

The proprictor of a race course is not res
ponsible for the purse run for, unless upe
clear proof of an express undertaking to that
effect (Gates v. Tinning, 3 U. C. Q. B. 24,
If the express undertaking be proved, he wouli
clearly be liable (/3. 5 U. C. Q. B. 530). Th
winner has no right to recover back hiser
trance moncy because the purse has not bees
paid over to him (/2. 3 U. C. Q. B. 295).

It may be interesting to the owners ¢
trotting horses to know that trotting matches
even though taking place on ice instead of the
orthodox “turf,’ and in harness, are le
“horse races” within the statute, a hore
race having been defined to be matching
speed of une horse against another. Mecaulay,
C. J., “could not find,” however startling
such a sight would have appeared to an Eng
lish jockey of the old school, *‘that a rax:
between two horses driven in sleighs on th
ice is not a horse race just as much asi
would be if the two riders had ridden upta
the horses, either in saddles or bareback ov&
the same course:” (Fulton v. James, 5 U.C
C. P. 182)

Law reports, generally so dry, at all events
to the uninitiated, occasionally afford amus
ment as well as instruction; and the caset!
Wilson v. Cutten, 7 U. C. C, P. 476, was}
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wgmart thing,” even in horse-racing, although ! haps the one acted upon by our young friends

the ingenuity of tho perpetrator was very pro-
perly unsuccessful. A match was made by
the owners of two horses, on the following
terms, namely, that * Butcher” was to digs-
tance * Warrior” three times out of five, in
mile heats. Two heats were run, in the first
of which Butcher did distance Warrior, but
in the second Warrior distanced Butcher.
Upon this, his owner contended that he had
won the race, as, according to the rules of
racing, a distanced horse could not run again.
It was held, however, that this rule did not
apply in such a case, and that the race was
not won ; and that, as there had been in fact
no race, the plaintiff was only entitled to reco-
ver the amount he had deposited with the
stakeholder.

OTHER GAMES.

The guestion whether or not cock-fights are
illegal, appears to be still undecided (Martin
v. Hewson, 10 Ex. 787; 1 Jur. N. S. 214; 24
L. J. Ex. 147). A foot-race has been held to
be “a lawful game, sport or pastime,” under
the proviso to sec. 18 of 8 & 9 Vic. cap. 109
{Batty v. Murriatt,5 C. B. 818). But where
anumber of persons assembled together on a
public highway, to enjoy a diversion called a
“stag hunt,” which consisted in one of the
sumber representing a stag, and the others
chasing him, this was held to be gaming under
the meaning of section 72 of the English
statute 5 & 6 Wip. IV. cap. 50, aganst gaming
(Pappin v. Maynard, 9 L. T. N. S. 327).
Half-pence used for pitch-and-toss areheld not
to be instruments of gaming within the 5 Geo.
IV. cap. 83, sec. 4 (Watson v. Martin, 11 L. T.
N.8.872). The game of dominos is not in
itself illegal, and playing at dominos does
not necessarily amount to gaming, within the
meaning of the statute (Reg. v Ashton, 1 EL
&B. 256). .

VACATION.

We are glad to sec that some cnterprising
young gentleman has taken the trouble to
procure the signatures of the bulk of the pro-
fession in Toronto to a compact to close their
officcs at the hour of three o'clock during the
long vacation. Al work and no play makes
Jack a dull boy” is an old saying, and per-

|

in this matter. It would be well, however,
to remember that there is a converse of this
proverb, which is much more generally true
than the other. There never yet was a lawyer
who made his mark in the world who was not
an industrious and attentive student.

We notice in onc of our exchanges that the
profession in Ircland have gone a step further,
for we find the Attorneys’ and Solicitors’ So-
ciety lately adopted a resolution approving of
the principle of granting a half holiday on
Saturdays to clerks in solicitors’ offices. This
might also, with advantage, be donc in this
country, provided alifays, that those con-
cerned would make up the difference by
steadier application during the week. Only
those who work hard can enjoy a holiday.

JUDGMENTS.

QUEEN'S BENCL.

Present: Drarer, C. J.; Morrisoxn, J.
Mounday, June 12, 1865,

Ball v. Sprung. — Appeal from the United
Counties of Huron and Bruce allowed.

Robinson v. Waddell.—Appeal from the United
Counties of Northumberland and Durbuam dia-
missed with costs.

Huzlitt v. Iall —Rule absolute to enter ver-
dict for plainuff, pursuant to leave reserved.

Macfurlane v. Ryan.—A ples of accord, with-
out averment of acceptance in sati-faction, held
bad. Judgment for pluintiff on demuiver. Leave
to apply within a menth to a judge in Chambers.
to amend.

IHamilton v. Shanly —Speciai case.
of nonsuit to be entered.

Taylor =. Rose et al.—Appeal dismissed with
costs.

Macdonald v. Macdonell et al.—Rule absolute
to enter nonsuit.

Herr v. Brenton.—Rule absolute to enter non~
suit.

JMills v. Brent.—Rule sbsolute to enter nonsuit.

Gossage v. Canada Land Associafion.—Rule
absolute for allowance of bond for appeal.

Heath v. Pentland —Appeal from the United
Connties of Northumberland and Durbam. Rule
absolute to strike out the appesl, on the grouad
that bond for appeal defective.

McDermott v. Workman.—Judgmest for plain-
tiff on dewurrer, wita leave to apply to a judge
to nmend within one week. .

The Queen v. The Toronto Street Railway Com-
pary —Rule discharged ; conviction uffimed.

Craig v. Corcoran.— Rule sbsolute for new
trial. Costs to abide the event.

Judgment
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Burns v. McAdum —Rule absolute to set aside
nousuit and enter verdict for plaintiff.

Guyne v. Grand Trunk Railway Co.—Rule
discharged, without costs.

Shibley v. Corbett.—Rule discharged.

Oliphant v. Lesslie.—Rule absolute for new trial
without costs.

MecIntosh v. Tyhurst.—Rule discharged.

Dougall v. Wilson.—Rule absolute for new
trial on paymentof costs by defendant’s attorney
within one month ; otherwise, rule to be dis-
charged.

Stewart v. Lome.—Rule discharged.

Pickard v. Wixon.—Rule absolute to enter
.nonsuit.

The Queen v. Smith.- -Rule discharged.

Bank of Montreal v. Reynolds.—Rule ahsolute
‘to amend pleas and for new trial ; costs to abide
the event.

In the matter of Coe and the Corporation of
the Township of Pickering.—Rule absolute to re-
geind by-law, with costs.

The Qucen v. McLeod.—Rule nisi.

Leach v. J.each.—Postea to plaintiff.

Saturday, June 17, 1865.

Gamble v. Great Western Ruiliray Co.—Special
case. Judgment for plaintiff; Morrison, J., dis-
senting.

Lurk v. Park.—Rule discharged.

Herbert gui tam v. Dowswell. —Rule absolute
to enter verdict for plaintiff for $100, on first
count.

Vidal 5. Bank of Upper Canada.—Rule absolute
for mew trinl, on payment of costs within a month.

COMMON PLEAS.

Present: Ricuarps, C. J.; Ap«y Wrisoxn, J.:
Joux WiLsoyn, J.

Monday, June 12, 1865.

Hatch v. The Queen.—Appeal struck out.

doore v. The Corporation of the Township of
North Gudlimbury.— Held, that municipal corpo-
rations, unlike corporations created for the pur-
pose of .lending money, are not restricted as to
the amount of interest they may receive and take
for the loan of money.—Appeal from County
Court of York and Peel allowed, aud rale abso-
lute for new trial without costs.

Grace v. Thomas.—Appeal from the County
Ceurt of Huron and Bruce allowed witbout costs,
and rule ubsolute for new trial in court below
upou payment of costs. (See report of case in
1L. C. G. 12.)

Fourdrimer v. Hartford Insurance Company.
—Rule discharged. Leave to appea: refused.

Russell v. Fraser.—Held, that 3 memorial to a
deed exccuted by grantor, the memorial being
thirty years old, was good evidence of the exis-
tence of the deed, 8o as, after evidence of search,
to admit of secondary evidence of :the deed.

Fisher v. Berry.—Rule nisi to issue.

Moore v. Boyd.—Rule nist refused.

Dickson v. Grimshawe.—Rule msi granted.

Scott v. Millar.—Rule nist refused.

, The Queen v. Finkle.—Rnle nisi refused.

Crooks v. Dickson.—Rule nisi refused.

Selby v. Robinson.— Rule absolute to reduce
verdict to $5193; as to the rest, discharged with-
out costs.

Campion v. Willoughby.—Rule absolute for 3
rew trial: costs to abide the event.

Bettes v. Furewell.—Rule discharged.

Young v. Fluke.—Kule absolute for new tris}
without costs.

McNiell v. Hileher.—Appeal from Frontenac
dismissed with costs.

Robinson v Shields.—Rule absolute discharged,
upon plaintiff consenting to reduce verdict by
$28. R. A. Harrison, for plaintiff, accordingly
consented, and so rule discharged with costs.

Bagley qui tam v. Curtis,.—Judgment for plaio-
tiff on demurrer.

Bank of Upper Canada v. Ockerman.—Judg.
ment for defendant on demurrer to plea.

Miller v. Thompson.—Rule absolute for a new
trial without costs.

Ilogg v. Rogers.—Appeal from the decision of
the County Judge of the county of Grey. /Hdd,
that school trustees may, as often a4 necessary,
make assessments for school purpe .s.  Appel
allowed without costs, and judgment to be eo-
tered for defendant in court below.

Kerr v. Kerwan.—Rule discharged.

Saturday, June 17, 1565,

Davis v. The N. B. Marine Insurance Co.—
Judgment for defendants on demurrer, in accor-
dance with decision in Queen’s Bench, with leave

1 to appeal.

Bank of Toronto v. McDougail.—Rule dis-
charged. Leave to appeal refused.

Ingails v. Reed.—Rule absolute for new trial
without costs.

Bank of Montreal v. Scott.—Leave to plaintifs
to withdraw demurrer on payment of costs, and
leave to defendunts to amend without costs.

Moffatt v. Grand Trunk Railway Compuny.—
New trial on payment of costs by defendants,
unless plaictiffs consent to reduce verdict ©
$100; but if defendants decline to take new
trial, and plaintiff to reduce verdict, then rule
to be discharged with costs.

Farewell v. Grand Truni: Railway Company.—
Judgment for defendants on demurrer to second
plea to first count, and for plainuif on dewurrer
to second plen to second and third counts; defen
dants to be allowed to awend their second ples
to second and third counts without costs.

Vidal v. Bank of Upper Canada.—Rule abs-
lute for new trial on payment of costs withins
month.

King v. McDenald.—Rule absolute to enter
n- .suit.
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SELECTIONS.

— ———

THE CAPITAL PUNISHMENT WITHIN
GAOLS BILL.

The excitement which was caured by the
rospect of the penal death inflicted in London
n November last, and which broke out before
the scaffuld on the morning of the execution
in rioting and robbery, has provoked an at-
tempt at remedial legislation, while the com-
pission on capital punishreent is deliberating.
To judge the scene of November by its out-
ward appearance, it was on one side the
mhble in tierce enjoyment of paneum, or
tather bacchm, et circenses, and on the other
the luguearius of the law, exhibiting his skill
inentangling a malefactor. Itrequired, there-
fure, only a moderate amount of humanity,
aad a still smaller share of philosophy and
prudence, to rush to the eonclusion that be-
cagse hanging @ mun outside the prison walls
was attended by & throng in brutal disorder,
there ought instead to be an orderly official
ceremuny inside the prison. It was natural
" for sene member to teke parliamentary time

ors0 of the session ta propose that the Legis-
lature should declare the expediency of all
ewpital punishment being carried into effect
within gaols.  Suach is the preamble of Mr.
Hibbert’s bill, which awaits the guestion o
s second reading to be put after the Easter
recess.  But as Sir George Grey informed the
House that publicity in giving effect to the
estreme sentence of the law is one of the
matters under consideration by the commis-
sioners, we agree with the course advised by
him, that before Parliament gives ar opinion
s this subject it had better be furnished with
the fruit of the commissioners’ inquiry.

Even under the recollection of all that re-
cently took place at the Old Bailey, and with
the sickening thought that it may be repeated
azain and again before this t'me next vear
with ang degree of intensity, according to the
drcumstances of future murders, well werked
by the press, patience in legislation is the
more emnmendable, because publicity of pun-
shment, as a principle, has hitherto received
but little elucidation or discussion. Jurists
nave treated of punishment itself, in its re-
formatory and deterrent efects, as they result
from a geeater or less. degres of severity in
the exaction, or of cruelty in the nature, of
the penalty. A large part of the argument
o0 punishinent has thus been directed to the
qQuestion uf softening or hardening the hearts
of the eriminal part of society, or of gaining
o losing sympathy with the law. But the
fraposition whether, ussuming that a partic-
ular punishinent—such as flogging for violent
theft from the person, or hanging for morder
=8 proper iz kind, the lash or the gibbet
thould be used befure the eyes of men, or the
Qlastrophe should be removed from their
presence, like the bloody decrees of fate from

the Greek tragic atage, has not been examin-
ed by writers on jurisprudence. Various
committees have sat un the criminai law from
1¥19, when it wss requisite to econsider
whetbar capital felonies should continue to
include those of above twenty barbarous sta-
tutes, such as 1 Philip and Mary, directed
against Kgyptians remaining within the king-
dom one month, and others of George the
Second’s reign, ngainst injury of Westunnster-
bridge, and seding threatening letters; and
reports have been made on the ill results of
excessive and indiscriminate vindication of
the rights of person and property. But the
existing commission is the first budy which
has been appointed to inquire into the prinei-
ple which we have mentioned, as part of the
system of capital puuishment. Men have at
present ouly the buvk of experience to which
they can refer. Butitis a book to be read
cautiously on this vceasion ; for the very cir-
camstance that certain punishments, which
in former times used to be public, have ne--
become private, might raise an argument th: ¢
the tendency of civilisation is towards the

I principle of privacy; whoreas we shall ses

- A N ‘ | that the consequenses which have resulred
vy the foreluck, and within the first fortnight | K

from the change furnish an argument at least
as strong in favour of publicity.

Experience, if regard be had to broad fasts
in the history of punishment, would appear
to sanction the withdrawal of executions trom
the public gaze. It is only necessary to men-
tion some of the old modes, such as flugging
a oulprit drawn at the tail of & cart through
the public streets, or settiog him in the pillory
to be insulted and pelted by those amang the
crowd who might be jealous above others of
any offence agninst the maujesty of the law,
By the statute of the pillory of the 51 Hen. TII.
that engine was appointed for bukers, fore-
stallers, and those who used false weights,
perjury, and forgery. Lords of leets were to
bave a pillory, or otherwise it would be a
cause of forfeiture: under the like penalty,
too, they were to have a tumbrell for scolds
and unquiet womzn. The corruptivn of the
tumbrell’s other name—the cucking stool,
that is, scold’s stool—into ducking stool,
affords a farther proof of the difference be-
tween later and former times, in the open
display of puaishment, for, according to Cuke,
3 Inst, the scold, after her penance on the
tumbrell, was “ sowsed in the water.,”” It is
true that there is no privately inflicted punish-
ment, at least in gaol, corresponding with
the tumbrell or the duckin; "t a scold; but
the treadmill and the crank, or other hard la-
bour within the walls, may be fuirly taken as
modern substitutes for the pillory and the
stocks. Flogging bas been ectually changed
from a public into a private infliction. More-
germane to the matter of public havging is
the sbolition—s generation or two ago—of
the condemned man’s procession from New-
gate to Tyburn.*  When his last juurney on

¢ Tho last execution at Tyburn waz in November, 1783
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earth wag shortened to a few steps to the plat- l
form raised above the debtors’ door, Munday, |
being market day at Smithfield, was regarded
as the fittest for the sight. The market has '
gone elsewhere, but still Monday morning |
was the idlest of the six with the class of
spectators at Newgate, and continued to be
the day for enrryingout the sentence uf death,
until it was lately sltered, we believe, ur in-
tended to be altered tu 4 quieter day-Tuesday.
It is even propused in the commun council to
pocure the removal of these scenes altogether
from the present central populous spot. The
duratiun, tuo, of the spectacle has heen much |
shortened. There are now no last farewells
between culprits and thejr friends recognised
by them in the crowd, no dying speeches,
either defiant or admonitory. The very strug-
gles of the dying man are partly hidden by
the machinery.

In view of these it is impossible to deny the
tendency of the people of this country for
centuries past in the direction of privacy in
punishment for crime. But some of the facts
invaolved in this experience also show indis-
putably that pablicity would have been a
shield against much inbumanity. In 1861,
we were among the first to call public atten-
tion to sume cases of flogging in prison, the
expusure of which drew down the indignation
of the community, and led to the passing of
the Juvenile Offenders Act of the nest session, y
c. 18. A boy of eight, we showed, received
twenty-four lashes with the birch in prison,
Twa boys of nine were cat with fifteen lashes,
not of the birch but ¢f the cat Children of
ten had forty-eight lashes with the birch. A
boy of cleven had twenty and fourteen lashes
with the cat. A child of eight, eight Iashes
with the cat. It is sufficient to say that if
such deeds had been attempted in the market
place, the public would have forcibly prevent-
ed them, But the truth is that if fBogging
were publicly administered, such monstrous
sentences never would have been passed at all.
On this point some curious testimony was un-
wittingly furnished by Sir George Grey in the
House on the 4th of this month. Respecting
the floggring of boys by the police under the
10 & 11 Viet. ¢. 82, ke said that in 1847 the
question arose concerning the proper mode of
carrying out the sentence of whipping boys,
aund it was deemed advisable that pulice con-
stables should not administer a whipping un-
less under proper supervision. This was to
prevent abuse.  Sir Thomas Heary had assu-
red him that the cries of the lads drew about
the doors of the police offices a crowd, and
that, in consequence, it was deemed advisable,
in the metropolis, to refrain from sentencing
boys to be flogged. Recently, Sir George
added, the sense of the Iouse hud recviled
from o sentence of twelve lashes being inflict-
ed on s boy of six years of age; and in
apother case, where a boy of ten years of age
was being whipped, the surgeon who was

present ordered the whipping to be stopped.

*“ Unloss due precautions are taken,” said Sir
George, * the law will break down.”  Sucl, i
private punishment, and such the influence
of the publicity even of a boy’s screnms,
Puablic hanging is now carried out by the
officers in the most merciful manner, {f
through any mismanagement. there is tle
slighest incrense of the criminal’s sufferings,
there are cries of anger and pity fram the
people. 8o great is the gentleness of demes

. noer and regard shown towards him in hj

Iast heurs, that it is difficult to think of hiy
utherwise than as an utject of consideratiz,
or to imagine that he could meet with ather
trentment were he put to death privately.
But may not this very absence of distrust b
the result of the check continually put by
public observation on these official ncts of the
sheriff and his servanta? We leave the ques
tion to the eommissioners, not ourselves pre
Jjudgiog it.

Anvother question may be briefly asked. I
is one of principle: Can any punishment,na
being one of seclusion, be proper which i
not fit for the public? Supplementary to this
question, are the inquiries whether a man’y
lant solemn moments and dying agony «f
spirit are a fit exlubition for a street mult
tude—fit, either as regards himself, or as e
gards the multitude itself. On the part
the multitude the attendence is voluntary; w
his it is not.  As to him, then, justice impar
atively demands an an~wer to the inquir.
That point we also here leave to the comm-
sioners, but with the reservation, that the a
terpative is not necessarily private hanginy.
The great question at the beginning of ths
paragraph must first be answered. i

But as to the voluntary portinn of the e
sembly, the vagabunds, the thieves, the pro+
titutes, the roy. erers in the face of violeti)
death, llke debauchees in Athens deatb-strick:
en with plague; like a doomed ship's eres
abandoned to rum and licentiousness—wis
will the commigsioners say of them? Mg
has been heard of them through the press
every execution, ‘They have been used ass
strong argument for Mr. Hibbert’s bill: p
adoxical as it may seem, they are an argumest
againstit. Thedin of outrage and blaphew;
under the gallows proves the presence ther
of the class most under the sway of vide
passions, and therefore most requiring i
check which such an example can ufiord
They are not outrageous and blasphemousbe
cause it is a hanging that goes on. Thy
would be equally so if it were the publt
funeral of a great Commander or of s nod
citizen. What ever good is to be donedy the
eshibition of capital cunishment outside &
prison must be done to the lowest and wor
of the people. Their display of their habitd
recklessness and pr finity proves nothing &
the purpo-e. To expect them to leave thel
babits, and come to an esecution demurely®
repent, or, being there, to chang their heart,
would be there to expect a miraclo. New:
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heless, they are men, and they are the men
o whom, if to any, the murderer’s corpee,
sllen suddenly by the arm of the law, where
o instant before the living man stood, speaks
s an unmistakeable warning.

Mr. Iibbert’s Lill takes all for granted.
/]t is expedient that all capital punirhment
hould be carried on within gaols.” The
heriff, the gavler, chaplain (or other officiat-
ng minister), and surgaon of the gaol, and
such other cfiicers of the gaol as the sheriff
pay require, are to be present ai the execu-
ion, and any justices of the peace who may
desire to attend, and such other persons as
the sheriff may think fit. So soon as the
sentence has been duly carried into effect, the
wrgeon is to sign a certificate that the crimi-
nal was hanged by the neck until dead, and
the sheriff, gaoler, and chaplain (or other per-
wn), are to sign, and any other person pre-
wnt may sign, a declaration that the sentence
wae duly carried out. The coroner is within
twelve hours to hold an inquest and find
whether the sentence was duly carried out on
the prisoner condemned to death, but no offi-
cer of the gnol or prisoner is to be a juror.
Printed copies of the certificate, declaration,
and inquisition, are to be forthwith exhibited
st the principal entrance to the gaol, and to
be transmitted to the Hume Secretary. '

The bill is defective in providing only that
the sheriff an 1 others *“ shall be present at

every such esecution.”” It is usual, in order

to make sure that the sentence has been duly
performed, to allow the body to hang an hour,
or some certain time. The official persons
should be bound to remanin in view of the
tody until it is taken down, The subsequent
custody of the body until the inquest should
tlso be provided for. The power given to the
sheriff of allowing persons to attend may be
intended in favour of reporters for the press;
but it suggests & private exhibition of an
odious character by tickets, or the like. As
to the inquest, it is not easy to see how the
coroner will obtain disinterested evidesice.
He can scarcely call on the friends of the
deceased to indentify the body. The unoffi-
disl spectators would probably be unable to
doso. The official persons could not be ad-
mitted witnesses at all, without nullifging the
precautions intended by the bill.  Apart from
the indiscretion of any present legislation,
neither in its frame por in its provisions dves
the Lill seem to have been sufficiently matured.
~Su.tcitors’ Journal.

USURY.
(Continued from page 148)
L. Having endeavoured above to unfold and
linstrate the practical bearing of usury in most
if the states, we proceed now to review the
ncommodities of usury and the desirability

;_r pl\:acticability of a reform in the law of New
ork, .

1. We are told that the Mosaic taw prohib-
ited the Jews from taking interest: which,
however. is proved to have heen wore a poiiti-
cal than a moral precept, for it only prohibited
them from taking usury of their own race, ex-
pressly allowing them to exact it of ** ~trang-
ers:" See Deut. xxiii. 20; Exod. xaii. 25,
Prov. xxviii. 8; Lev. xxx. 36; Bzack. anii. 16,
Which is conclusive, for this stand puint, that
the taking of usury, or areward for the use—
for so the word signifies—is not mulune in se.

Over-scrupulous writers have often drawn
arguinents from this source, and from the
fanciful theories of Aristotle, Domat, and
Pothier, that, as money is generally barren, to
make it breed money is ** preposterous.”

Against the taking of usury, some theorists
have held that it were o * pity the devil should
have God's part, which is the tithe;” that the
usurer is the greatest Sabbath-breaker, because
his plough goeth every Sabbath ; and that he
is the drone Virgil speaketh of, Jynavum fucos
pecus @ preesepivus arcent: Virg., (i. 4, 168;
that userers should have * orange-tawny bon-
nets,” beeause they do Judaize.

The believers in this school have held (and
certainly umon untenable ground), that, in case
of cross notes, i. ¢., where A. gives his note to
B., and B. gives his note to A., but A.’s credit
is much better than B.’s, and it is a part of the
bargian that the notes from B. to A. shall be
greater than the notes from A. to B, that such
a transaction is usurious, when in fact it is
merely a sale of a man’s credit.

The canon law likewise prohibited the tak-
ing of any interest for money toaned, pro-
nouncing it a *‘ mortal sin.” It is not surpris-
ing, under such strenuousness, that the taking
of interest should have been looked upon with
profound jealousy, and ss writers have said,
“horror and contempt,”—and that this delu-
sion should have augmented. In that age,
when money, as such, was comparatively a
secondary consideration,—not a merchantable
commodity as now,—it may be readily imag.
ined how thoroughly the popular mind became
imbued with this sentiment.

There appears to be no foundation in natural
or revealed religion, inhibiting a man from
realizing o profit on his money as well as arti-
cles of merchandise, goods, or lands; or if
Doe were to let his horse to Roe to go a jour-
ney, it is no more than just that Doe should
receive an equivalent for such benefit; and
within the purview of the statute, a compensa-
tion in such cases, greater than the rate of’
seven per cent., I8 a kiring: Ord on Usury
28; 4 Wend. R. 679.

2. The plea of usury, like that of infancy,
has been generally looked upon with disfavor
by New York jurists, and a defendant setting
it up will be held to striet rules, bouh in the
mode of pleading and in the substance of the
defence itself.

Savage, C. J., in the case of Martin v.
Feeter, Ord on Usury; 8 Wend. R. 533; 2
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Kernan R. 223, observes: “ Usury is a de-
fence which must be strictly proved, and the
courts will not presume a state of facts to sus-

l greater sum or greater value, for the loan o

tuin that defence, when the instrument is con-

.

sistent with correct dealing.’
presume nothing in favor of this defence, but
rather agaiust it: Dudey v. Lane, 21 How.
Pr., 13 Abb. 8534,

To establish a just medium, so that money-
ed men will be induced to lend their wealth,
and thereby quicken trade, has been consider-
ed by practical, far-sighted men as the safer
and more politic rule, especially in govern-
ments whose organic law partakes either of the
republican or democratic form.

In the Athenian Republie, Solon is said to
have permitted parties to regulate the rate of
interest by contract; but De Pauw observes,
that usage finally fixed the rate at twelve per
cent. in certain cases, and eighicen per cent.
in ohers.  Grotius believed that a * reason-
able interest” ought to be allowed ; as to what
constitutes a reasonable rate of interest, must
of necessity be determined and regulated by
circumstances,—the peculiar state of society,
commerce, and country, and the manner and
kind of business transacted; for what would
suit the demands of the people of China,
would not meet with favor in England, neither
will the rate of interest adapted to an inland
state or city satisfy the people of a seaport
city.

The late Henry Thomas Buckle (who was
one of England’s brightest intellects), in des-
canting upon Aristotle,—whom he considered
little inferior to Plato in depth, and much his
superior in comprehensiveness,—and of his
purcly speculative idea, that no one should give
or receive interest for the use of mouney, re-
marks: * An idea, which, if it bad been put
into execution, would have produced the most
mischievous results, wonld have stopped the
accumulation of wealth, arnd thereby have
postponed for an indefinite period the civil-
ization of the world.”

Thus, upon Mr. Buckle’s philosophy, the
receiving a reward for the use of money, dur-
ing the past few centuries, has not only not
made the world more corrupt, but has pro-
duced a healthy zest in trade, yielding wealth
and all the desirable elements of a true civili-
zation. .

Keeping in view the wants of commerce, the
New York courts have invariably leaned to-
ward the side of equity—frowning upon the
plea of usury. .And who can deny but that
it is better for a people to have laws which
will be administered with respect, and meet a
ready acquiescence, than to have them evaded
by the business community, and continually
deprecated hy the courts,

The New York statute (Vol. 3, tit. 3, secs.
1 and 2, 5 Cow. 144), rigorously provides that,
no person or corporation shall, directly or in-
directly, take or reccive in money, goods, or
things in action, or in any other way, any

The law will |

forbearance of any money, goods, or thinge
action, than seven dollars in the hundred for
one year; and that the amount paid above
that rate, may be recovered bach if an actop
for the purpose be brought within one year
after such payment or delivery.  And thatas
amended in 1837), “all bonds, bills, note,
assurances, conveyances; and all other cop.
tracts of securities whatsoever {(except bt
tomry and respondentia bonds and contracts),
and all deposits of goods, or other things what.
soever, whercupon or whereby there shall be
reserved or taken, or secured, or agreed to e
reserved or taken, any greater sum or greater
value for the loan or forbearance of any money,
goods, or other things in action than is abor,
prescribed {e. e., at the =ate of seven per cent.
per annum), shall be voud.” .

Prior to May 15th, 1837, the laws againgt
usury had much relaxed; but by an Act of
that date the rigor of this statutory prohili
tion was restored in its fullest force—u-uryi:
thereby made a penal offence.  In 1850 [ Laws
of New York Ch. 172), an Act was passed pre-
hibiting corporations interposing the defence
of usury in any case.

Fortunes are daily being made in Wil
street, by money begetting money, despite this
rigorous law; and no one rails on the man
now-a-days who loans his money to best ad
vantage, taking his chances of the breach ¢
honor and law, nor is the matter even taunt
ingly cast up to such lender, as was the wont

. a few centuries ago, against which old Shy.

lock is represented as having retorted.

The disadvantages of this usury law of Nev
York ave apparent to every candid, thinkir;
mind. Millions of dollars lie idle year afie
year in consequence. If the law were to be
rcpealed or modified, who can doubt tha
there would be more merchants and greater
thrift, as more capital would be employed ina
thousand avenues, where now is naught but
inactivity. For nothing can more promote
thriftness in every branch of trade thana per
fect freedomw to buy and sell.

The statute makes an excepticon in contracts

{ of dottomry and respond .ntia, when in fact

in money loans the compensation received fur
the benefit, we submit, ought to be commen
surate with the use and inconvenience ar haz-
ard incurred by the lender. There appearsto
be nothing in the nature of such contracts ne
cessitating this sharp distinction.  Some may
hold, that prodigality would follow by greater
facility in borrowing. It has never been »
demonstrated by history ; on the contrary, e
submit (and against the position tahen by
Jeremy Bentham), that by restrictive laws in
times of great emergency, or panic, money i
largely enchanced, necessarily cousing the
greater pressure upon the distressed, compelt
ing ruinous sacrifices of property, as in such
times men will not lend at regular rates, 2

if more be stipulated for, would continually
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rremble under usury's fearful arm.  Men have
thus been ruined, rather than run the risk of
violating this law,—which perchance would
fose for them hoth *“itself and friend.”

The prohibitory system thus aggravates the
cery evils which it is intended to mitigate,
making often the poor poorer, as was realized
in the panic of 1857, the rich more avaricious,
‘he cautious more timid, the prodigal more
prodigal, the rash more rash, and introducing
many perturbations in society, which sccretly
jmpair or sap the foundations of truth and
commerce.

Lord Bacon, in one of his moral essays, has
discussed the question, examined the advan-
tages and disadvantages of interest, and con-
cludes that two things are to be reconciled : the
one, that the tooth of usury be grinded, that
it bite not too much ; the other, that there be
ft open & means to invite monyed men to
lend for the continuing and quickening of
tnde,—and recommends a general rate of
interest, say seven per cent., as in New York,
for ordinary cases, and a higher rate of inter-
wt in matters of trade.

The statutes of some of the states have
wisely provided, that a greater rate than sim-
ple interest may be recovered if specified in
writing, which has proved to be (as in Michigan
and Hlinois for example) far more advantage-
ous than a law like that of New York. And
eren in California, where they have no penalry
fu usury. but parties arc left free to contract
for money or goods, commerce thrives almost
beyond comparison. A usury law may be
proved to be necessary in New York, but if
50, we hold that the present one works in-
dubitable evils. Let lawful interest still be
sesen per cent., to be taken by moneyed cor-
porations ; but would it not e most politic at
the present time, to allow individuals to make
their own contracts relative to goods and mon-
ey, limiting thewn, say, to ten per cent. inte-
rest.  Such a law would, without doubt, work
a great benefit, as we should then have a
quickening spirit in trade, and commercial
men and the courts would respect and stren-
wusly uphold the law ; as with Lord Bacon,
we believe, * it is better to mitigate usury by
declaration than to suffer it to rage by con-
nivance.”—.dmericarn Law Leyister.

J. F.B.

Our readers will be sorry to learn that one
of mnst nated haditués of our courts of equity
will be seen no longer. Miss Flight, well
koown to the readers of Dickens, better still
to all equity barristers and solicitors, fell
down dead in the Middle Temple this week.
Thoegh the aceount given of her by the emi-
nent humourist above mentioned was more
orless a pen-and-ink sketch from fancy, and
some of the acenunts which we have seen of
her even in grave periodicals are absurdly
oxageerated, still sha was an appendage tc
the Court of Chancery too remarkable and

long-standing to be permitted to pass away
without a notice. It is pot, so far ay we
know, true that sho ever stupped a judge on
the bench in_course of delivering judgment,
or excleimed, ** Oh, you vile mau® oh, you
wicked man! Give me my property! I will
issue a mndamus aund have your habreas
corpus ! nor did we ever see a seat provided
for her *“ beside the bar;” but it certainly is
the cnse that she was constuntly to be seen
fingering dirty papers tied up with tupe, es-
saying to commence, generally when the
judge rose for luncheon, some unintelligible
motion, or shaking her lean fist stealthily and
in silence at him when she supposed that he
was nos luoking that way. She had not, 8o
far as we could perceive, any preference for
or prejudice against any particular judge; in
each court her proceedings were alike, and
she distributed her attendance with no obrious
partiality.  What the mystery was between
Miss Flight and the Bar no one can tell ; she
may have been the embodiment of a particu-
lar wrong, or the last representative of a
superannuated servant; perbaps sho was
pensioned merelr out of some stray idea of
benevolence. :owever that may be, itis true
that she received from the right learned Mid-
dle Temple a sum of — shillings per weck,
which sbe added to & sum of — shillings re-
ceived froni the rigit learned Inner Temple,
and so she supported life. But why the
learned of the law gave something for nothing,
and were considerate of, and even respectful
to, the little woman, let no man inquire. She
has gone, and few of those who know anght
of her bistry will grudse her o word of
regret.—Solcitors’ Journal.

SDOULD DISSENTING OPINIONS BE
REPORTED.

1he recently appointed reporter of the
Supreme Court of the United States, in his
prefuce, has expressed his intention to weed
futare reports of cases inferior in their inte-
rest, “‘so that decisivns of value ur decizions
on points of value shali not, as they now too
much are both in Englaad and with us, be
overlaid and buried by reports of matter sume-
times often previvusly decided, and sumedimes
go perfectly plain as not to be worthy of either
litigation or report at all.” * In no other
way,”” he says, ‘‘can the class of cuses secure
for any term of vears a distinguishing repu-
tation and au hority.” But anvther matter
requires attention also, We refer to the num-
ber and length of dissenting opinivns which,
are to be found in sume of the past volumes
of Supreme Court reports. Such opinivns
should nut be tolerated in courts of last re-
sort, except in the rarest cases; cases of
coustitutional or public law perhaps. and
there, as everywhere, they are most undesira-
ble. If the arguments on both sides are fully
reported—as they ought to be in cases where
there may be a proper difference of view—
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there is no necessity for them. Every pur-
pose of a dissenting opinion is answered by a
mere eutry of dissent. The ground of it is
seen by intelligent readers in the argument
of oppusing counsel. And a dissenting opi-
nion dees nothing but invite disrespect to a
judgment which ought to be received as only
short of infullible. It dues nothing but keep
litigation on foot, when, hy the judgment,
litigation ought to be settied and to ceuse.
When a judge has fully combatted his breth-
ren in the conference it is, in our view, some-
thing like judicial treacon for him—unless it
is a case very exceptional-—to show why the
judgment of his fellows is worthy only of
disrespect. ‘The Legislature of Pennsylvania
prohibits the publication in the reports of any
dissenting oplnions; leaving their authora to
ublish them if theg like, as the late Judge
3aldwin did his; at his own cost, and in a
worthiess volume by themselves.

In M:
which State has a higher reputation than

that of any uther State court, it is understood
to be a point of honor among the judges, not :

—except in most rare cases—to make known
their disagreement wich thie majority—that is
to say, with THE CoEtRT, even where in fact
they do disagree; and in those few cases
where they do disagree they seldom give a
dissenting opinion.  llence, amoag other rea-
sons, the esteem in which the decisions of
that tribunal are held everywhere in the
United States, and even in England itself,
and the extent to which they are read and
cited. Whatever heats disturb the confer-
ence—unity, agreement, infallibilisy—is the
only aspeet in which the reverend judges
appear before their bar, their suitors, and the
world. hligatory on every court which

challenges supreme respect, most obligatory |

is this appearance, at least, of unity in our
Court of Courts, **our more than Amphicty-
onic council.”  Whatever family weakness
may exist let the least possible, or none at all
be rereaicd.  If the error of the judgment i3
plainly erroneocus, the world will be quite
prompt ta discover it. If the error is so
deenly hidden that no one but the dissentient
judge could discern it, it is not likely either
that ke will satisfy the world of its reality, or

that by remaining satisfied the world itself |

will greatly suffer. And while he may him-
self think that he is making for the profes-
sion an argument that will outlast the stars,
he may be making no argument at ali, but
recording only —an unfortunate fact about
himself. Old things—some of them we may
fairly hope have passed away. Al things—
all we mean that deviate from the better
models—are becoming new.—Lzgal Int:lli-
gencer.

<achusetts—ihe Supreme Court of

UPPER CANADA REPORTS,

QUEEN'S BENCIL

( Reported by C. Ronixsox, Esq , Q.C., Reporter to the Chourt

Parersox v. Toob.

Sade of lands under ex-culion— Ejectment on sheriff's dred—
Defects in the advertisemeni— Effect of —Froof of jud jmeat,

Errors or defects in the adrertisemente, citherin the /3o,
or local paper, of 2 mle of land under exccution. wiil pot
aff-ct ths purchaser’s title, even if he be one of the ezecy-
tion cr-ditors

In ¢jectment upon ashe:ifl"s deed forland snld on execution,
it appeared that the sale had been duly advertisedins
local paper for three months before the 27th of Auzas,
1561: and that an adverticement incorrect in some particy.
Jars bhad been inserted in the Getzeffe of the 11tk «f Juze,
1564, and four next numbers, the errnrs being oorrected
o the sixth assertion—all these ndvertis-meants beingofs
gale on the 27th of August. On the 18t of October fillow.
iny, and in the tive next numberg, the sale was advertised
in the Ga:ellr for the 12th of November. not ua a post
pobement of the previour sale ; but this was not pntlibed
in a local prper, and taough petice of it ®as put up e
the dnor of the court-hauee, it was not shewn to fave beea
continued ihere for thres monthe.  Hodd that the adver.
tisementa could nut be cunsidered a cempliance wath 1t
statute, C. 8 U C,ch 22 asec. 207, but that the defecis
would not affect the pur~haser's titie.

i Judgments may be proved at Nisi Prius by prodacing the

original roll as well as by exemplification. but the clerk

should nut produce such roll without pre par auth.rits.

[Q B. H. T. 15,

f Ejcctment for part of park lot number §, beiog
, the north half lot numbered and laid down on
! the plan of the said park lot number § and park
. lot pumber 7. made by D. P. S Robert Lynn as

lot number 59 on the east of Victoria street, ia
i the city of Toronto, described by metes and
i bounds. Defence for the whole.
i The claimant gave notice of iitle under a deed
i of sale to bimself from the sheriff of York and
| Peel, made by virtue of certain writs of exece-
! tion against the lands of the defendant, asd
, under a deed of confirmation made by the sherif
and endorsed thereon.

The defendant gave notice of title under s
deed from James S Murray.

The trial took place av the assizes for York
i and Peel, in January, 1865, before Hagarty, J.

The depaty sheriffl was calied as a witness,
and produced exccutions against the lands of
! the defendant in three suits, and stated that the
! lands in question were sold on these writs, szd
! that the plaintiff was the purchaser. He proved
I the execution of & deed dated 22ad Novemner,
! 1864, reciting a writ of fi. fa. dated 2nd Marck.
1863, and renewed for one year from tue first of
‘ March, 1864, at the snit of Henry Abraban

Jeseph against the lands of the defendant ; recit-
ing also a writ of fi fa. reccived by him on the
16th of March, 1863. at the suit of James Pater-
son and Robert A. Harison agninst the lauds o
defendant ; and reciting also o third writ of 3
fa., duted 16th of March, 1863, and renewsd
for one year from the 3rd of March. 1864, at th
suit of Willinm Wakefield and Frederick Wi'5:*
Coate agaiast the lands of thedefendant—io ¢
which writs he seized, &c., and advertised. ke,
and returned to the writ of Henry Abmhsn
Joseph that he had scized, &c.. but che Jands e
mained on hand for want of buyers; and rect-
ing 8 writ of ven. ez, to sell those lands; 3?3
] that on the 12th of November, 1§64, the sherif
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exposed for sale the land now in question under
the writ of ven. ex. and the writs of i fa., and
i+t the plnintiff became the purchaser; and did
by such deed gell to the piaiutiff in fee all «he
right, title and interest of the defendant in tne
ame lands.

The deputy sheriff proved also a deed of con-
¢-mation indorxed upon the furegoing deed, and
isted the 3rd December, 1864, executed by the
werifi, which last deed was executed to correct
sa inaccuracy in the description contained in
the first.

He produced an advertisement, which was
frst ingerted in the Canada (Guazette on the 11th
of Jane. 1864: stating. * To be sold hy public
suction, ail the right, title and interest of Robert
Msuey Todd, in and to the norts half of lot No.
59, on the east side of Victoria street, in the
ciy of Toronto. ns laid out on a plan by Robert
. Lyan, P. L. S., of Park lots7 and 8" (setting
farth the abbutals) ¢ under several writs of jers

“Henry Abraham Joseph, plaintiff, v. Robert
Money Tod. defendant James Patterson and
Rebert A. Harrison, plaintiffs, » Rohert Money
Tood, defendant. Wm Wakefield and Frederick
William Coate, plaintifis, ©. Robert Money T2od,
lefendant At twelve o'clock, noun, on Satur-
47, the twenty-seventh day of August, A D,
1354, at the sherifi’s office, in the court h.use,
gty of Toronto.”

in the Gazetle of the 16th July, 1864, the
erar in spelling Todd's name was corrected, the
previous five insertions having been as nbove set
¢it. The advertisement was correctly inserted
in the Leader newspaper for three months.,
tazioning in May, 1864. The corrected ndver-
tsement was. (heginning on the 1st of October,)
5i1 thoes inserted in “ie Gazetle, but the day of
ale named therein was the 12th of November.
zd of this day there was no advertisement in
ke Leader ; but in the Gazelfe only the day of
sle was changed. and it appeared there not ass
vstponemment, but as 2 new advertisement.  The
sle ®a< made as a sale adjourned from the 27th
f August, and a correct notice of it was putup
¢a the usunl board at the door of the court house,
sbere all these saies are advertised.

The plaintifi’s case was then closed. but onits
tting abjected that the judgmeants on which these
executions were founded were not proved, the
‘arned judge allowed this defect to be supplied.
The plainuiff then called a clerk in the office of
tte County t*wurt, who produced the original rolls
from the Coun.y Court ir ..sc three suits.

The defendant's counscl objecied. that the
wisertisements were irregular. that the time of
sle must be advertised in the Gazels: forsix con-
scative weeks, and in the locai paper far three
inonths. and that the advertisement in the loeal
Japer and thet in the Gazetr» were quite dif-
ferent.  He ohjected also to the mode in which
ke judgments were prpved.

Teave being reserved to the defendant to move
fr » non=ait on these objections, the plaintiff
tad a verdict

Yelfichael obtained a rule ou the leave reser-
wd, or for a new trial, on the law and evidence,
d for misdirection, in this, that the pleintiff

claimed uonder a sheriff's deed which was not
valid, there having been no legal advortivement
of the day of sale, or of the parties to the suit
ir which the sale was made, or of the sale it-
self, and so the sale was vitiated ; and that the
Jjudgment was not properly proved—that being
from another court, it could only he proved by
exemplification. He cited Doe Miller v. Tiffuny,

‘50U C Q B 388.

Rohert A Harrison shewed cause. citing Roe
v MeXNeill, 13U C.CP. 191,192: The Maric dus
Duras. 7L T Rep. N. S 838; Vindinv. Wallis,
24U C QB 9; Diuglass ~. Bradford. 3U C C.P.
459 ; Jarvis v. Brovke, 11 U. C. Q. B. 299,

Draper. C. J.—I think it impossible to say
that the notices of sale comply with the Consol.
Stat U. C., ch. 22 sec. 267, which requires an
advertisement of sale in the Canada Gurrtte at
leas six times, specifying: 1. The particular
prope-ty to be sold. 2. The names of the
plainti.¥ and defendant. 3. The timeand place
of the 1ntended sale; and that such advertise-
ment sha'l also be published in a public news-
paper of the county in which the lands lie. or
that for t! ree months a notice of such sale shall
be put up and continued in the office ef the
clerk of th: peace, or on the door of the court
house or p'ace in which the Court of General
Quarter Scsiions of the Peace for such county is
usualiy holu2n; but nothing in the act contained
siall be take. to prevent aa adjournment of the
sale to a future day.

Now, what are the facts? An advertisement,
to the coriectness of which no ohjection has been
pointed out, was inserted in a laeal newspaper
for three months before the 27th of August, 1864,
A notjce incorrect in some particulars, was also
inserted in the Canada Gazefte on the 1ith of
June, 1864, and in the four next ensning weekly
numbers of the Gazette. In the sixth inzertion
the errors were corrected. all six announcing the
sale for the 27th of August. 1854 Then. on the
1st of Qctober following. another netice was in-
serted in the Gazeite for the sale of the Ianison
the 12th of November, 15864, and this is publish-
ed in the five succeeding weekly numbers. It
dees not purport to he a postponement of the
sale formerly advertised. But there was no
advertisement for the 12th of November in s
local newspaper, and though there was evidence
that this new notice was put up at the door of
the court houce, it is not shewn to have been con-
tinued there for three months next preceding the
sale, which I take the statute to require when
there is no local advertisement. .

It becomes therefore necessary to enquire
whether the validity of the szle is dependant on
a strict compliance with the statutory require-
ments as to advertising.

In Jarrisv. Brooke, 11 U. C. Q. B 299, Robin-
son. C. J., observed, in effect, that upon general
principles & defect or informality in regard to
the notice of sale ought not to affect the validity
of the sale, but should be treated merely as a
direction of the statute which the sheriff is to
observe at his peril, being subject to an action at
the suit of the party injured if he negiccts his
duty in this respect, adding, * Wehnve decided
this on the principles of the common Iaw where
1ands have be.a sold in execution.” That case
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related to a sale for taxes The same opinion is
virtually expressed in Jarvss v. Cuyley, at p.
289 of the same volume. ** A failure to give
due nutice would not necessarily affect the valid-
ity of the sale” ¥ % * <«Jrregularity of
that hind would only be ac objection iu the
mouth of the proprietor whose land was sold, or
perhaps un the part of the public who were in-
terested in having the wale duly advertised.”
This case was also un a sale fur taxes. The
casesof Withams v. Taylor, 13T.C C.P. 216, and
Ildew HAL, 22 U C. ¢ B. 578 (u), were also
upon sales for taxes.

Those decisions rest upon grounds and con-
siderations very different from such as exist in
regard to sales upon execution. The language
used in Due v. Reaumore, 3 0. S. 247, does not
apply to the latter class of sales.
furfeiture nor accumulated penalty for alleged
demnlt. It is the compelling payment out of a
debtor’s property of money due to his creditor.
a course equally sanctioned by the principles of
the common law and by statute. The substantial
matter is the recuvery of the judzment and the
issming of the proper writ to the proper cfficer
to make the money adjudged to the plaintiff. In
refereuce tu the writ there are certain statutory
provisions, the language of which is unmistuk-
ably unperative, for instance ¢ Goods and chat-
tels, lands and tepements shall not he includéd in
the same writ of exccution, nor shall any execu-
tien is~ue against lands and tenements until the
return of an execution against goods and chat-
tles; nor shall the sherdff expose the land to

i
i
|

ion that a sheriff’s sale under execution of lagj

is iuvalid by reasou of erroneous or defectirg
advertisements in the Gazette or the local news.
paper; and the langunge of the Chief Justices
Jurvis v. Brooke shews that there have been de.
cisivns (though unrepurted) the uther way, wiers
lands have been sold in execution. Ao th.a:,

, we might think that the purchaser coull Lase

little reason to complain where he wasone of (.
execution creditors and also the attorney on re.
cord, if the proceedings were held nugatury iy
reason of any irregularity or omission in aiser-
tising, we think this no reason for incurring ths
risk of shuking other titles where the purchaser
has had no such necessity or oppertunity for
watching the praoceedings. We think we ougit

. not, by decision given for the first time after g

There is no . Many years, to deter purchasersat sheriff’s sales

. by holding it to be their duty to examine oty
! every step of the sheriff's proceedings unler s

. valid writ supported by a valid judement:

We
should in fact be inflicting an injury oo the
debtor whose lands are offered for sale.

The only other point is the sufficiency of the
proof of the julgment. Conceding fully tiu
the clerk who prolucel the original rolls acte)
improperly and deserves censure, unless Le was
authorized by higher authority, I do nut unler
stan] upoun what principle the exemphficatiog .0
a judzment is better proof of the existence .f
the jaigment. than the original roll woull &
No doubt has been raised as to the genulnenes
of the roll produced at aisi prius. The reasa

. why exemplifications and examined copizs ufre-

sale within less than twelve months from the day .

on which the writ is delivered to him,” (Consol.
Stat. U. C. ch. 22,
of these conminaunds involve matters wholly Avith-

in the puwer or coutrol of the plantiff or his

sec. 252 ) The two former ,

atterney. and the third not much less so. for they |

mu-t knuw the earliest day at which a sale can
legaily take place. and can give proper directions,
which the sheriff must fulluw upon peril of the
censequences of non-vbservance. But the lan-
guage is less stringent with regard to advertise-
wents—uamely, * before the sale * *  the
sheriff shail publish.” It isa positive command
to im, but it is not, as in the preceding case, a
pusitive direction as to the writ, or prohibition
to its execution uutil a stated event has hap-
pencd, for it is not said there shall be no sale
untii ot unless the sheriff has advertised. 1 do
not question that it may be irregular to proceed
to sell without giving proper notice, but the
defen lant here contends that the sale so made is
wholly void.

; Lyon, 1 B. & Al 182,

cords were always aimitted in evideace is thy
stated by Chief Raror Gilbert, ** Since you cas-
not have the original, the best evidence that c2a
be had is A true copy ; and the rule of ev.dec:
commands no farther than to produce the bast
that the nature of the thing is capable 7
(Gilbert on Evidence. p. 6) Andin flennel s
Lord Ellenborough sags,
¢+ The almissiun of copies in evidenceis fiunlel
upon a principle of public convenience, in vrie
that ducuments of great moment should nut b:
ambulatory, and subject to the loss that wea!l
be incurred if they were removable.” Recurls
also might be wanted to be put in proof at i
ferent piaces at the same time. For these ortie
like reasons copies of the records of Courts ..
Record, and even of courts not of recornd, beisg
proper!y authenticatei or proved, are almitte.,
but this dves not prove that the originals arecs
evidence when they can be had, and the contrary
is notoriously the Iaw on the issue of nul tel

, Tecord, when the record belongs to the courtis

In determining this question (upon which we .

have fuun1 no direct decision in our vwn courts)
we are bound to remember that ever since the
Stat. 2 Gea. IV. ch. 1.
required to bhe advertised in this manner. and
that for upwards of forty years titles and inter-
ests in land have been sold by sheriffs in pro-
fessed obedience to the law. It is in the highest
degree prohable that in numerous instancges dur-
ing all these years irregularitics, errors or omis-
sions have occured in the advertisements, and
Fet, so far as we are informed, there is no decis-

{ ¢, Thix case has sinzo been affirmed ia the Court of Appeal.

sales of land have been

. must be discharged.

which the issue is joined.

For these reasons I think the rule must b
discharged.

Hagarty. J.—I concur in helding that therol
I think the general view <l
the profession for a long series of years has beea.
that any informality or non-compliance with th
letter of the statate as %o the advertising ¥4
not vitiate a sherifi’s sale on an execution agaics,
lands, and that it never was the practice amo..g
conveyancers to institute any enquiry inte the
manner in which lands were advertised. It
would be most unwise in my judgment to owﬁ
sach & wide ficld of enquiry into the validity o
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(he inpumerable titles to real estate sold in ‘
execation.

Morrison, J

Gy

coacurred.
Rule discharged. (a)

Hay ET TX. v. LASHER ET AL.

Onsts— Motion to revise—Counsel fers, dc.

(2 motion by plaiatiffz to revize taxation, Hrld.

1 Thst under the rule of coart of H. T. 22 Vic.. ISU.C. R,
. now in furce, no single judge is authusized to graotan
order for a larger conusel fee than the tanfl specifies, nor |
an the Master tsx and allow more as between party and

ot§.

:p.:; t’;) the sums paid to and expended by witnesses, defen-
&t being bound to a strict compliance with the 165th
role of T. T. 20 Vic,, and the Master having authority to
ke all such inquiries as he might decw neces<ary to
stify himself. the court refused to give any directions as
tasuch inquuries.

2 Amisnomer of a witness, Darid instead of Dantel. would
te immaterial.

4 Al witnesses should be paid before taxation, and only
agsl disbursements proved are taxadle, not mere«ngage-
pents to pay.

& No term fee is allowable unless there has been some pro-
axding during the term.

£ Attead1ncd to h-sr judgment should only be taxed once
—thatix, atténding when judgmeut is delivered.

1. Iefendnnts could not tax the cost of enlarging plaintiffs’
rale for their own convenience.

£ That servico of subpcenas made by one of the defendants
cald not be allosed. unless such defendant held a <car-
nat or written authority from the -heriff to act as his
tafliff on the occasion.

¢ That if a bricf for <econd counsel was artually prepared,
bis accidental absencs at the trisl skould make no
diS-rence

7 Palouff having attended under defendants’ notics, with
ot being paid. whi h she was not bound to do, the court
refosed to direct her expenses to be deducted from defen-
Cants’ costs.

Toe questivn of costs of this application w=s reserved untfl
aler the Master's report.

{Q- B, E. T.. 2§ Vic.]

J. V. Ham, in Hilary Term last obtained a ,
rale nisi for review of taxation, the applicaticn |,
twing been referred from Practice Court, and .
23t the Master should disallow :—

1. ANl sums over $40 for senior counsel fees |
stthe several trials of this cause. H

2. All sums over $20 for junior counsel fees
stthe eame trials.

3 That the Master should ascertain what sums
were paid to witnesses by the defendants before
ttation, and shouid aliow no more.

4. That the Master should inquire how much
%5 paid and expended by those witnesses for
teir travelling expenses, and allow no more. ;

5 That the Master should disallow payments ,
dlleged to have been made to David Chapman.

6. In case the Master finds that Thomas .
Nach was paid before taxation, that he should |
itquire as to what other case Nash attended as
3 witbess at the several assizes at which this
aase was tried, and apportion the sum to be
aid by the plaintiffs accurdingly.

7. That the Master should disallow term fees
121 attendances to hear judgment when judg-
@tal was not given, and attendances to enlarge
tie rule at the instance of defendants.

& That the Master should disellow the charge
for t%0 subpanns, respectively dated 13th ,
fciober, 1861, and 18th March, 1963, and cop-
1e2 thereof.

9 That the Master should disallow the copy
of brief for second counsel et the first trial.

8, 8¢ Giborne et al ¥. Kam, 17 €. C.Q B. 134, 1412 l-

10. That the Muster should tax to pluintiffs
the expenses of the attendauce at Nest Frues of
the plaintiff Eliza A. E Ham. pursuant to the
defendants’ notice, and set off the same against
the defendants’ costs.

It appeared that the defendants’ bill was taxed
at Kingston at £274 13s. 6d., and on revision by
the Master here, was reduced to £195 174. 0d ,
£78 16s. 6d. having been disallowed on revision.
The bill was originally made up at £371 1<, and
the deputy clerk of the Crown at K.ngston dis-
allowed £97 15s.  According to the resision the
bill was nearly double what it should have been.

Robert A. Ilarrison shewed cause. Jlum sup-
ported the rule.

Alivan v. Furnival, 2 Dowl. 49; Ward~. Dell,
To 76; Cleaver v Hargrave, Ib 68Y; Daniel v.
MeCleland 6); Grufin v. Huskyns. 1 B & N.
95 ; Parsons v. Pircher, 6 Dowl. 600; Miller v.
Thomson, 4 M. & G 260; Har. C. L. P. A 712,
718, 715, 716, 664 : Trent v. Iarrison, 2 D &
L. 941; Cross v. Durrell, 29 .. J. N § Ex.
473 ; Rule of Court, H. T. 22 Vic., 18 U. C. R.
58, were referred to ou the argument.

DRAPER, C. J., delivered the judgment of tie
court.

We think the rule must be made abso'ute on
some though not on all the grounds moved.

As to the first and second objections The
practice of grauting counsel fees largerin amount
thao would be taxed by the Master, upun the
order of the judge who tried the cause, has ob-
tained as far back as my experience in our courts
goes, and isa very old practice in England, where
at an early time I believe the judges taxed the
costs themselves. In the tariff of fees, publiched
in Drager’s Rules of Court, at p. 29, the Master's
authority is limited to £5, and the power of the
judge is expressly reserved.  In the tanff of fees
published ufter the passing of the Common Law
Procedure Act of 1856, the power of the judge
to increase the counsel fees which the Masier is
permitted to tax is limited to £20.  Aud i il
ary Term 22 Victoria the last-mentioned rule
was rescinded, aad the authority to increa<e was
given first to the taxing officer wherever the buil
was taxed to allow £5 to senior counsel and £2
10s. to juaior counsel, in special and important
actions, subject tc an appeal to the Master at
Toronto, who was authorized to tax to senior
counsel not exceeding £10, and to junior counsel

. not exceeding £35, with brief at trial, with a pro-

viso that no more than one couasel fee sh .uld be
allowed in any casc not of a special and impor-
tant nature his is the rule now in furce, and

. under it we are of opinion that no single judge

is nuthorized to grant an order for a larger fce
than the tariff specifies, nor can the Master tax
and allow more as between party and party. Oa

. these two points, therefore, the rule fur revision

must be granted.

As to the 3rd and 4th, the defendants are
bound to strict compliance with the 165th raie
of Trinity Term 20 Vic., and it is open to the
plaintiffs to dispute any allegations, or the pro-
pricty of any cherge. by affidavit, and the Master

. has aathority to make all such inquiries as he

deems necessaary in order to satisfy himself,
without any direction from the court as to what
these inquirics should be. QOtherwise the court
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must enter into all the details, and virtually tax
the bill themsel ves,

Sth. 1f the Master is satisfied that thero is
merely a misnomer, a mere error and oversight
in naming David instead of Danivl Chapwan was
a witness, aud entitled to be and was paid, the
error should not deprive the defendents of the
amount really disbursed.

6th. All witnesses should be paid before taxa-
tion The Master taxes and allows actuul dis-
bursements proved, and not mere engagements
to pay. The affidavit of disbursements is re-
quired to state that they did not attend 28 wit-
nesses in any otber cause.

7th.  No term fees are allowable unless there
has been some proceeding during the term.  At-
tenduace to hear judgment should only be taxed
once—-this is, for attendance when juwlgment is
delivered. The defendants are not entitled to tax
scusts for enlarging the pluintiffs’ rule for their
own couvenience.

Sth If this objection refers to the service made
by one of the defendants of two suhpenas on
their uwn witnesses. the charge chould be dis-
allowed, unless at the time of the service such
defendant held a warraut or wr.tten authority
frum the sheriff to act as Lis bailiff on the
occasion.

il If the copy of brief fur second counsel
at the first trial was actually prepared, the scci-
dental absence of the counsel at the trial should
not deprive the defendants of this charge.

10th. The plaintiff. thrugh notified to attend
as a witness, is ot bound to attend unless paid,
and therefore has a sufficient protectivn without
the unusal direction asked for.

Rule absolute.

Ham afterwards applied for costs of the ap-
plication. Py
Cur. adv. vult.

Haganty, J.—We reserve the question of the
costs of this application and of the revision un-
tit the Master makes his report.  We do not in-
tend to depart from the usual course of making
no order as to costs when the necessity of apply-
ing to the court arises from an error in judg-
ment of the courts own officers. We are not
prepared Lowever to extend a total immuaity
froin costs to parties who, it may possioly be
made to appear, bave by their own erroneous
statements or misconduct caused that officer to
err.

BaNK OF MONTREAL V. REYNOLDS ET AL.

Amendment—C. L. 1. A, sec. 222—Oonstruction of — Usury—
Variance.

TUnder the C. L. P. A sec 222, all amendments necesaary to
d-termiue the real question in controversy are imperative,
without reference to the character of thw action or defenice.
The only poivt for the court or a judge to determiny is
whethier they are 50 necessary.

Ia an action on promissory notes, the defence sot up being
nsury.

Heled. that variances in the amount stated as intended to bo
Janeda 1in the sum stated as the excess beyond legal
inlerest, Were material.

The lrarned judge at the trial refused to amend in these
vespects, desiring the opinion of the court. Held. that
teing an amendment necessary for the purpose of deter-
mining the real question in coutroversy bet®ewn the par
tiea, he was bound by the C. L. P Ack sec 222 w allow
¢ The amendment was therefore ordered, and anew trial
granted. {Q.B, E. T, Vic.j

; first note.

C v Tull] 5 Ex. 741,

The declaration was on two promissory notes,
one dated the 21st of December, 1864. for $80y,
payable at the Bavk of Montreal at Torontg, at
three months after date, made by defendant
Reynolds to defendant Wilcox, or order, and ea-
dorsed by Wilcox to the plaintiffs ; and the other
of same date, paynble also at three monthy, in
Toronto, for $600. made and endorsed as the
Both maker and endorser wete sued.

The defence was usury,

At the trial, at Whitby, before Adam Wilson,
J., ou going iuto evidence, there gppeared a va.
riance in the amount stated as intended 1o be
loaned. and also i the sum stated as the excess
beyond seven per ceot. The learned judge was
of opinion the variance was material. though
both sums were lnid under & widelicet, but he
desired the opivion of the court upon the ques-
tion, and he doubted if the power should be
excrcised when the consequences were s¢ serious
and the defence was one of strict right. The
plaintifis therefore bad & verdict.

Robert A4 Ifarrison obtained s rule calling oo
the plaintifis to shew cause why ther® should not
be a new trial on both points. 1st. The mate-
riality of the vanance, the sums ! eing laid under
a tudelicet. 2ud That the amendment was neces
sary fur determining in the existing suit the resl
question tn controversy between the parties, agi
that the statute made it imperative on the judge
at msi pruus to grant it.  He also moved iu the
alternative, that the amendment shouid be
ordered by the court and a new trial be graatid.
He cited, as to the questivn of usury, Maslermas
v. Cucrie, 3 Camp 483; Curstairs v. Steen 4 M.
& S.192: Lee qui tam v. Cass. 1 Taunt. 5l1;
Doc Haughton v. King, 11 M. & W. 333; Derry
As to the variance, R ben
7. Fallows. 3 Bing. N. C. 392; Soxty v Wilkn,
11 M. & W. 622; Fuarewell v. Dickenson. 6 B. &
C 251: Stanley v. Agnew, 12 M & W.827;
Dimmock v. Sturla, 14 M. & W. 758 ; Acksrman
¥. Ehrensperger, 16 M & W. 99; Bens v. Storer,
12 U.C. Q B. 623 ; Smith v. Trowsdale, 3 E. & B.
83. Asto the amendment, Tuylor v. Shar, 21
L. T. Rep. 58; Ritchie v. VanGelder, 9 Ex 762;
DBreanan v Howerd, 1 H. & N. 138; St Luly
v. Green,8C B.N S 370.S.C.,3 L T Rep,
N 8. 297; Cordery v. Colvin, 14 C. B N.&
874; Doe Marriott ~. Edwards, 1 Moo- & Rob.
319; C. L. P. A. sec. 222, C. S. U. C.ch. 2, e
18, subsec. 2.

M. C Cameron, Q.C., shewed cause, citing
Consot Stats. C. ch. 58; Fuz v. Kecling. 1 Moo,
& Rob 66, 8. C.,2 & & E 670; Lee gui tam+.
C ss, 1 Taunt. 511 ; Robson v Fallows, 3 Bing.
N. C. 392; Fraser qui tam v. Thompson, 1 U.C.
Q.B.522; Ritchiev. VanGelder. 9 Ex 7625 Hugha
v Bury, 1 ¥ & ¥. 374; The Times Fere Assui
ance Co. v. Hawke, 28 L. J. Ex. 317; Mcheaznt
v. Vennickles, 17 U. C. Q. B. 226.

Drarer, C. J., delivered the judgment of the
court.

1 have, though not without some doubt, arrived
at the conclusion that the variances were mate-
rial. The first, that in the amount to he losoed,
was part of the contract, which must be stated
with all the certainty of which it is capable. sod
which must be within the knowledge of the defea-
dant Reynolds. The other I bave much mere
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doubt about, for there is sufficient certainty of
catement that the corrupt agreement was to take
ce-half per cent ahove the rate allowed by the
astute for the time the note had to run, and the
carisnce as tc the amount actually taken might
vith the less apparent reason be deemed materinl.

0a the otber question I am free from doubt.
The 222ud section f the Common Law Proccdure
le, (Convol. Stat. U C, ch. 22) enacte, that
«The courts and every judge tbereof, and any
judge sitting at Nesi Prius, or for the trial of
canses, may, at all tunes, amend all defects and
eTors in any proceeding in civil causes, whether
there is anything in writing to amend by or not,
sod whether the defect or error be that of the
party applying to amend or not, and all such
amendments may be made with or without costs,
spd upon such terms as to the court or judge
seems fit, and all such amendments as may be
secessary for the purpose of determining ia the
existing suit the real question in controversy be-
tween the parties skall be so made.”

The 216th and 217th sections zontain also pro-
videns a8 to amendments of variances, less ex-
tensive, and left entirely as a matter of discretion
1o the court or judge at Nisi Prius.

We must suppose, as by the langunge we finds
thst the Legislature meant by the 222nd section
westend the puwer of amendment, aad this is
very fully done by the first and enabling part of
teat section, and then fullows a mandate, that
~ail such amendmenis”—an expression large
enough to include all that bhad been previodsly
:etforth—ns should be necessary to determine
the resl question in controversy, shall be made.

Tae words ** may ™ and ¢ shall ” so used in the
ssme section, pisinly to my mind convey, that
smendments falling withio the first part are dis-
aetionary, within the latter part that they are
cozmanded.  And the 2nd subsection of section
1S of the Interpretation Act (Consol. Stats. U.C.
ch 2) leaves no room for doubt, ** The word
‘shall * is to be construed as imperative, and the
¥ord * may’ as permissive.”

The only point. therefore, for the court or a
judge under this latter part of the 222nd section,
s whether the amendment is mecessary for the
purpose stated. If it be, it is imperative to mnke
t The Legislatnre have relieved the court and
udge from considering the character of the action
ot of the defence. They give a simple rule, the
ecessity of the amendment for the purpose of
letermining in the existing suit the real question
1 controversy.

I have no doubt. therefore, the amendment
sked for should be made, and that the rule
toald be uade absolute for that purpose, and
hat there be a new trial, the costs to abide the
vent, including he costs of this rule.

My brother Hagarty haviog had no opporta-
ity of considering the case with us, takes no
art fa the judgment.

_Merrisoy, J., concarred with the Chief Jus-
ice.

Rule absolute.

COMMON LAW CHAMBERS.

(Reporled by Rosr. A. HARRISON, F8Q., Barrister-atlaw.)

Moore v. SiMONS.

Setting aside judgment on defaull of appearance—Irregulars
tres tn affice of deputy clerk of Crown in mode of entering
appearance~Searching files.

Where an appearance properly entitled was filed in the ofice
of a deputy clork of the Crown, but was fucorrect!y entered
in tha ‘“ appearance book” by defendant’s attorney, and
platati’s uttorney not taking the precaution of searchiny
the files, was led to believe that no sppesrance had in
fact been entered the judzment was set asige but without
costs, a3 both psrties bad coutributed to the mistuke.

Romarks 43 to the frregularity and hinpropristy of at orney 3
making entries which should be made by the propec

Q:z?r?;}. to the liability of such officer for damages arisin .
from neglect io his dutles in this respect

[Chambers, June 15, 1854.]

J. B. Read obtained a summons calling on the
plaintiff to shew cause why the judgment fuor
want of an appearance, signed in this cause
against the defendant, together with the writ of
execution issued thereon, and all procredings
had therein, should not be set aside for irregn-
larity, with costs, on the following (among-t
others) ground: that such judgment wsas filed
and signed n.iter the defendant had duly nppesr-
ed in the action. Affidavits were filed on behalf
of the defendant shewing that the writ was served
on the sixth of May, 1864, and that an appear-
ance was filed in the office of the deputy clerk of
the Crown at Hamilton on the day following. &
copy of which appearance duly entitled in the
court and cause Was put in.

Osler, coutra, filed affidavits in reply. to the
effect that & book called * The Apperrance
Book” was always kepf in the deputy clerk’s
office, aud lay there on the counter; and tiat
the deputy clerk, or the attorney entering the
appearance also entered in this book & memor-
andum to the following effect, ¢ —— v. — —,
appearance, A. B., attorney ;” that when an ap-
pearance was found entered in the Appearance
Book, an inspection of the appearance itsell was
seldom required, a~d if not found in this beok
that the files of the office were rarely searched;
that in this case the clerk of the agent of the
defendant’s attorney, who filed the appearance,
entered it in the book referred to as - Moore v.
Ferguson,” instead of Simons (the defendant’s
name being Norval Ferguson Simons). The plain-
tif"s attorney swore distinctly that bhis attention
was not drawn to the error, and that he signed
the judgment boné fide, believing that the defend-
ant had not appeared. No request was made by
the defendant’s attorney to the plaintiff’s attorney
befcre this application to waive the judgment

The following authorities were cited'be conn-
sel :—-Con. Stat. U. C. ch. 22, sec. 53; Stree! v.
Mc Donell, 2 U. C. Prac. Rep. 65; Great Wc.slem
Raitway Co. v. Buffalo and Lake Huron Railway
Co., Ib. 133.

Jonx WiLsox, J.—When the defendnut entered
bis appearance he had done all that the statute
required him to do. The duty of the deputy
clerk of the Crown was to enter it in the appvar-
ance book. If the clerk of the agent of the
defendant’s attorney who filed °t had not, accord-
ing to a practice which hss improperly obtained
in Hamilton, a9 I sm informed, assumed to erter
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it in the book, and there incorrectly entered it,
I should not have hesitated to set ~side this
judgment and made the plaintiff pay the costs.
I cannot give countenance to » practice so objec-
tionable as to allow the duties of the deputy
clerk of the Crown to be performed by any one
who may happen to bring an appearance to the
office.

The incorrect entry of the appearance in the
book, and the alleged information to the plaintiff
by the deputy clerk of the Crown, ¢ That no
appearances had been entered except those in
the book,” appear to have led the plaintiff to
believe that no appearance had been filed, and
80 he entered judgment and issued bisexecut.on.

The duty of the officer of the court admitted
of no doubt. He was bouud to eater the appear-
ance in the book as soon as it was filed, and he
ought not to have allowed the person who fi'ed
it to make the entry in the book. When he was
required to enter the judgment his duty was to
see that no appearance had been filed. His
omission to do this contributed to the wistake,
for it seems here to be admitted that the defend-
ant did file his appearance. The deputy clerk
of the Crowu is not before me, being ro party to
this proceeding. It will therefore rest with
those who are injured to consider how far he is
answerable for his apparent share in the mistake.

Under the circumstances, I think, I shall best
promote the ends of justice by ordering the
Judgment to be set aside without costs. The
plaintiff will thus be made to pay for bis want
of caution in not requiring thefi'es to be searched
before he signed judgment. The defendant will
bear his share of the loss in paying his costs of
this application, for the officiousness of his agent
in meddling with what he had nothing to do, and
s0 meddling as to lead the plaintiff astray.

In conducting proceedings gentlemen will find
it best to manage what properly belongs to them
and no more.

Order-accordingly.

Moor v. Boyb ET AL.

Change of venue— Principles which quide the court in appli-

cations for—Special grounds.

Tke plaintiff is dominus lités and entitled to lay the vonue
where he pleases, Rubject to the rules of court.

The court will not deprive the plaintiff of the right to lay
the venne whero he plauases, unless there is a manifest
preponderencs of convenience fu a trial at the place to
which it is sought to be changed.

Jf it b made to appear that thero will be 8 gruat wasto of
costs in a trial of 1he cause at the place whera the venue
is laid, and much saving of costs in trying it at the place
where it is sought to change the venus, the judge is at
liberty to exercise his discretion in the matter, and to
make the arder if he sees fit.

In this case the judge was not ratisfled that there would bea
waste of costs by reason of the trial in tho county whero
the venue was laid, and s0 on that ground he declined to
change the venun.

Tho suggestion that the defondants could not obtain a fair
and impartial trial in tho county was not mide out to bhis
satisfuction, and on that ground, as well as others men-
tioned in the case, ho refused to interfere.

{Chambers, March 28, 1565.

Burns obteined a summons to change thevenue
from the County of Stormont to the County of
the City of Toronte, on the ground that the
cause of action arose in the City of Toronto, and
the defendants witnesses reside at or near there,
and the grest additional expense of o trial at

! Cornwall, and the inability of the defendants 1o
get a fair and impartial trial there, or to get 4
Jury of tobacco manufacturers or merchants, ang
why the cause should not be tried by & special
Jury of tobacco manufacturers or merchants, or
others skilled in the manufacture and quality of
tobacco, and why for that purpose a writ of
vemre facias should not issue directed to the
sheriff of the United Counties of York and Peel,
if the venue be so changed, or if not to the
sheriff of the United Counties of Stormoat, Dug.
das and Glengarry.

The affidavit of the defendant Arthurs wa3
filed on moving the summons. e stated that
the cause of action, if any, aro~e in the city of
Toronto and not in the coanty of Stormont.
That the defendauts had a good defence on the
merits. That it would be necessary for defenj-
ants to subpeena not less than between twenty
and thirty witnesses to support their defence:
that they are material and necessary for that
purpose ; that the defendants intended to sui-
peeas them; that the witnesses all reside in
Toronto and Hamilton, and iv the neighbourhood
of those cities, except twe who reside in Cobourg
and Whitby respectively, and that none of them
reside in Stormont. That all plaintif’s witnesses,
as he believed, reside in Montreal, where their
evidence could be taken.under a commission.
That the expense of subpcenaing and procuring
the attendance of the witnesses at the trial at
Cornwall would be at least 8220 more thanif
the trial took place in Torento. That a former
action ie relation to this claim was tried at Core-
wall at the Fall Assizes of 18683 ; that deponent
was present thereat for several days: that from
what he then saw of the town and the jury,
and the influence brought to bear on them by
plaintiff, especially through some of the witnesses
boarding at tha same tavern where numbers of
the jurors stopped, in circulating tobacco amongst
them, as he was informed, and prejudicing theit
mwinds agaiost the defendants, he verily believed
the defendants could cot and would not gets
fair and impartial trial at Cornwall. That from
the magnitude of the amount in dispute on the
former trial, and the number of witnesses on
both sidcs (being cbout forty). the cause was
universally koown and talked about in a small
place like Corawall ; that the deponent was told
and believed s prejudice was endeavoured io be
got up by cr ou behalf of the plaintiff against
the defendants, by it being represented that the
reason defendants refused to receive the tobacco
was on account of the fall in the price of tobacco
and not because of its being o bad and not equsl
to the Union Jack brand (which it was to be):
that the same would occur agsin in this cause be
verily believed  That the Hon. J. Sandfied
Macdonald was the plaintifi’s counsel oa the
former trial, and is the plaintiff’s attoraey, and
would, as depouent believed, be his counsel on
the coming trial; that his influence in Corawall
2ud in the Uuoited Counties of Stormont. Dundss
and Glengerry, both on his own account and his
long residence therein, and being a mcmocr»of
Parliament for Cornwall or some of the counties
aforesnid now and for so long before, and also
speaking the Gelic language, which most of any
Jjury to be got in said counties also spesk is 50
great that the deponent verily believed it to be
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tterly impossible on that account alone for the
jefendants to get a fair and impartial trial at
cornwall ; that his influence i3 so great that it
<almost a proverb that no stranger not living
a snid counties when he is opposed to him can
et & verdict there even though entitled to it;
hat if the trial of this cause takes place then
e deponent believed the defendants were certain
0 Jose the verdict, whereas they are entitled to
s vendict. That he deponent believed the case
ap only eatistuctorily be tried by a jury of
wbacco manufacturers, or of those engaged in
e manufacture of tobacco or in the buying or
elling thereof, as such a jury can only rightly
woderstnnd the questions involved in the cause,
and give & proper decision therein, and justly
weigh and decide oun the evidence; that such a
jory cannot be got in the united counties as the
feponcot was advised and believed, but can be
et in Toronto. That from the foregning and
gher causes the deponent believes a fair and im-
pertial trial could not be had in Cornwall; that
the application is not made for purposes of delay
bot solely to save additional expenses and get a
fiir trial.  That from the number of witnesses
ia the cauce and persons attending court at the
frmelgtrial, he, deponent, and a number of the
defendants witnesses could only get nccommoda-
tion at a private house, and that of an inferior
cort.

The affilavits of six other persons who were
jrobably witnesses for the defendants on the
former trial, were also filed, they using almost
tse identical words of Mr. Arthurs, stated their
gpinion that the defendants could not get a fair
trsl in Cornwall for the following reasons:

1. The influence brought to bear on the jury
by plaintiff through some of bhis witnesses
baarding at the same tavern where four of the
jurors at the former trial boarded, in prejudicing
their minds.

2. The case being known and talked about in
ysmall place creating a prejudice, by represen-
lstions that defendints refused to receive the
shacco because of the fall in the price of the
irticle.

3. The influence of Hon. J. S. Macdonald, and
iis speaking Geelic, rendering it impossible fora
dranger to get a verdict when he is on the other

e.
4. The case can only be satisfactorily tried by
y jury of tobacco mnnufacturers or of those
agaged in the manuiacture of tobacco, or the
wying and selling thereof; and such a jury
‘uld not be had in Cornwall but can in Toronto.

A further affidavit by William Murray of the
lity of Toronto, wholesnle grocer, was also filed
v the defendants. In this affidavit the first
ol third gro ands mentioned in the other affida-
its as nbove mentioned were struck out.

. § Smith shewed cause. He filed, on be-
aif of the plaintiff: 1. The affidavit of the lat-
er, stating that the town of Cornwall is the near-
st place where the assizes are held to the city of
fontreal, where all his witnesses reside. That
:¢ would require and have in attendaunce at court
n the trial of the cause about forty witnesses
o testify to the quality of the tobacco; that the
vitnesses are persons who were in his employ
then the tobacco was being manufactured, and
lso merchants and tobacco deslers in the city of

Montreal to whom he sold the same quality and
brand of tobacco as that sold to Jefendants.
That it would be necessary for his witnesses in
giving evidence to see the tobacco that will be
produced at the trial in order to speak of its
quality. That the addJitional expenses of having
the case tried at Toronto instead of Cornwall
would be S600, and that great additional expease
would be incurred in trying this cause at any
assize town further from Montreal than Cornwall.

2. The affidavit of John B. McLeunan, the
partoer of the attorney for the plaintiff, who
stated he has resided in Cornwall for ten years,
attended nearly all the assizes in that town dur-
ing that time; that he was not aware nor did he
believe that defemiant Arthurs, or the other
defendants whose affidavits were filed on this ap-
plication by defendants, ever attended an assize
in the said town either as witnesses, or plain-
tiffs, or defendants. except in the cause against
the defendants tried in November, 1863, aud that
was the only opportunity they ever had of judg-
ing of jurors in the United Counties of Stormont,
Dundas and Glengarry.

Ricoarps, C. J.—The present Mr. Justice
Willes when at the bar stated, arguendo, in De
Rothschild v. Shilston, 8 Ex. 503, ¢ the plaintiff is
dominus litis, and entitled to lay the venue where
he pleases, subject to the rules of court.”

In givieg judgment, Pollock. C. B., said, ¢« The
general rule on the subject may be thu's stated :
the application to change the venue may beo
made either before or after issue joined, as may
be most convenient to the parties ir the proper
conduct of the cause. If the spplication be
made before issue joined it is required that the
party applying should state in bis affidavit all
the circumstances on which he means to rely.
He will not be allowed to add to or amend his
case whea cause is shewn. It will be sufficient
bowever for him to rely on the inct, that the
whole cause of action arose in the county to
which he desires to change the venue, but if he
does so he may be answered by any affidavits
negativing this fact, or shewing that the cause
may be more conveniently tried in the county
where the venue is laid. If made after issue
joiged the affidavits in support of the applica-
tion must shew that the issues joined may be
more conveniently tried in the county to which
the party applying proposesto chaoge the venue.
Of course the afhidavits are open to answer by
the other party. In all these cases the court or
judge will decide, after hearing both sides,
whether the venue is to remain or be changed as
prayed, or be made in some third county accord-
ing to its discretion.”

In Helliwell v. Hobson et al. 3C. B N. S. 761,
the bead note of the case is, ** the court will not
deprive the plaintiff of the right to lay the venue
where he pleases, unless there is a manif st pre-
ponderance of convenience in 8 trial at the place
to which it is sought to be changed.”

In Durie v. Hopwood, 7 C. B. N. 8. 835, the
bead note reads, *the court will not (hange the
venue from the place the plaintiff has thought fit
to lay it unless there be some great and obvious
preponderance of convenience in trying it else-
where

Therefore in & breach of warranty on & sale
of horses at Liverpool the court refused to
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change the venue from Middlesex to South Lan- ‘

cishire, upon affidavit stating that the defend-
anuts witnesses all resided at Liverpool and in
Iteland. the nffilavits ir answer stating that the
plaintiffs witnesses, scientific men and others,
a'l resided in or near the place where the venue
was originally laid.

In giving judgment in this case Willes, J.,
rcferred to [lellacell v. Hobson, and ‘utimated
when the question decided in that case aruse
a_ain it would require further consideration.

In Juckson v. Kidd, 8 C. B. N 8. 354%, Byles,
J.. said, +* Toinduce a judge to make an order (to
change the venue) three things are necessary:

Fivst, that the defendant’s witesses reside at |
the place to which it is sought to change the !

venue, Secondly, that the plaintiff’s witnesses
also reside there. Thirdly, that the cause of
action aroso there.”

Erle, C. J., in giving judgment, said, ¢the
principle on which the judges have been guided
since the passing of the Common Law Procedure
Act of 1852 is this, that if it be made to appear
thut there will be a great waste of costs in a trial
of the cause at the place where the venue is laid,
an!l much saving of costs in trying it at the
place where it is sought to change the venue the
Judge is a2 full liberty to exercise his discretion
in the matter and to make the order if he sees fit.”

Schuster et al. v. Wheelwright 8C. B. N S. 383,
was an action brought against the captain of a
vessel for conversion of a bag of specie. The
vessel was out at sea; two bags of specie had
been shipped on board of her, and the specie being
taken on board another vessel at sea it was
agreed between the captain of the burned vessel
and the salvor that it should be referred to a
gentleman at Liverpool what should be awarded
for salvage. He awarded the salvor one of
the bags In an action against the captain
the venue was laid in Loadon. Oa application
to Urowpton, J, at Chambers, be ordered the
venue to be changed to Liverpool on an affidavit,
that the plaintiff’s cause of action, if any, did
not arise in Loadon or Middlesex, that it would
be 1bsolutely necessary for the proper defeoce
of the action tb adduce the evidence of several
wituesses, some of whom resided at Whitehaven
ia (‘amberlnad, and others near Queenstown in
Ireland. That it would be attended with great
and needless expense 1o defendant for necssary
traveliing expenses and loss of time of such wit-
nes-es attending the trial if tried in Londoa.
That the trial at Liverpool would be at consider-
ably less cost, as it could be reached by steamer
both from Queenstown and Whitehaven, and that
the trial being of a mercantile character it would
be conducive to & fair trial to hold the same in
Liverpool.

The court was moved to rescind the order on
the ground that the affidavit did not warrant the
chauge of, venue. Byles, J., on the argument,
said, * Therecertainly is no reason that I can see
why the cause should not be tried at Liverpool
rather than in London. The plaintifi's counsel
coniended that g plaintiff had a right to lay the
venue where he pleases, and the court will not
interfere to deprive him of thet right unless there
is 8 manifest preponderance of convenience in &
trial at the place to which it is sought tochange
the venue.”

Erle, C. J., ¢* Where a juige hns exercised 4
discretion in the matter the party secking to
impugn it should shew the court suine cleg
reason for thinking it had not been well exer.
cised.”

The plaintiff's affi lavit shewed he hal severs
witnesses who resided in London, and the removy)
of the cause to Liverpool would entiil upua the
plaintiff the necessity of employing fresh coug.
sel. It was manifest, therefore, that conveuiency
a3 far 83 the plaintif was cancernc! greatly
preponderated in favor of having the cause tried
in London.

Erle, J., in giving the judgment of the court
said, ¢ Without saying what would huve been my
opinion if this had been an original matwa to
change the venue, I think the learned judge
having in the exercise of his di-cretion made the
order, the burthen of shewing that he hns acted
under 2 misconception is cast upuvn the plainuf;
he has fuiled to do this, and the rule mustbe
discharged.”

I shall consider the cbange of the venue in
relation to the question of the expense of tryisg
the cause in Toronto instead of in Cornwall.
The plaintiff expects to have in attendance about
forty witnesses, all of them residing in MoRtresl,
about five hours run by rail from Cornwall, g
distance of sixty-seven miles The defendants
state they have between twenty and thirty wit
nesses residing in Toronto and the neighbour-
hood, distant 266 miles from Cornwall. If the
plaintifi’s forty witnesses were obliged to come
from Montreal to Toronto they would require to
travel 333 miles. The detendants say their
additional expenses in trying at Cornwall would
be about §220. Plaintiff says bis additionsl
expease in trying the case at Toronto would be
upwards of $600. Aa to expense then it seems
largely in favor of allowing the venue to remain
where it is. It is suggested, bowever. tha
plaintiffi’s witnesses may be examined under s
eommission and the expense thu« be saved. [
think, however, in a case like this when the
question is as to the quality of a manufactured
article, the evidence taken on a commission would
not be satisfactory. It would not be accompanied
by that immediate reference tc the samples to
be compared and ready explanations that would
be approved by 8 viva voce examinauon. I
think the plaintiff not unreasonable in saying it
would not be safe for him to rely on testimony
taken under a commission.

The next argument as to convenience is. that
it will be necessary to have a view of the
tobacco disposed to defendants, and that eannot
be had at Corawsll, as it is now ir defendunts
warehouse here. I apprehend that enough of
the article for all practical purposes on the trisl
can be forwarded to Cornwall at small coct. It
is not in the nature of a fixture, and can readily
be forwarded to Cornwail, the whole of it if
necessary. I should suppose. without increasing
the expense so as to make it range up to the
difference of cost suggested by the plaintiff that
would oceur in trying the case at Toronto

The next point of convenience is, that so large
an influx of people takes place in Cornwall dur-
ing the sittings of the Superivr Courts that the
additional accommodation required for defend:
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stz and the witnesses cannot be obtained there.
{should think this difficuity might be obviated
tyan early application to the innkeepers, and if
sspecial jury is struck the court would probably
i1 8 day for the trial of the cause, so that it
yould nut be necessary to bring thc witnesses
pere before that day. I cannot say that I feel
sesed with this argument.

.o Hawtkorn v. Denkam, 8 Irish Law Rep. 1,
te court refused to change the venua to enable
we parties to obtain a venue where a much
uronger case was made than in this cause.

On the question then, that as the cause of
setion arose here and defendants witnesses reside
ere the cause can be more conveniently tried at
foronto, I am agaiost the defendants, for I think
ssthe plaintiff has much the larger number of
vitnesses residing in Montreal, when, if a day
#4sed for the trial they may be brought up in
fur or five hours, the balance of convenience
- uid expense is much in favor of not changing
the venue.

The remaining question as to getting a fair
" iral at Cornwall still remains to be cousidered.
The first objection is, that plaintifi's wituesses
wd others converse in presence of the jurors on
ue subject and inculcate the erropeous notion
st defendanis refused to take the tobacco that
paiotf manufactured for them because the price
Jthe article had fallen and not because of its bad
qulity.  As to this ground, I suppose, if these
nitesses were unscrupulous enough to do this
nCornwall they might do so in Toronto; and it
farther presumes what I am unwilling to admit
without clear evideace of the fuct, that intelli~
geat jurors would allow themselves to be influ-
weed by any such considerations as these. It
¥il hardly be urged that this oujection will
spply to a special jury which the defendants now
teek to have struck.
Toe next is, that the plaintifi’s counsel and
storney is & member of Parliament representing
. e of the constituencies in those united coun-
- ties, aod that he bas done 8o for many years

pset; and in addition thereto he speaks the Gzelic
. soguage, which is the mother tongue of many

J the jutors, and therefore the jury will give a

terdict to his client when it really ought to be

given for the defendants.

I have not met with any case at all approach-
ing this as & ground fur changing a venue. I
fad when an action was brought against the
panagers of & bank it was urged that there were
s great many stockholders of the bank scattered
tkrough the county to which it was soughbt to
tbange the venue, and that many of the leading
ichsbitants transacted their business with the
bk, and in that way there might be a prejudice
afavor of the defendants themselves. I have
uever heard it urged that because an advocate
tad great influence with the jurore that that was
8 ground for changing the venue. If so, I ap-
prebend, when Sir James Scarlet was at the bar
tud retained against a defendant it might have
beeq urged that his influence with the jury on
perticulur circuits was so great that defendant
cou'd not get justice done him, and therefore he
tght to bave a change of the venue. I have
Dot met auy case in which the application has
tver been made on such a ground. If the de.
fendants put their case before s jury and justice

|
|
|
|
l

is not done them the court always have the
corrective power of granting a new trial to secure
the enis of justice.

It the case be one requiring a larger amount
of intelligence and a more careful selection than
is usually possessed by a common jury, the Je-
fendants meay obtain a special jury; and [ am
unwilling without the clearest possible evidence
to justify it to cast such a reproach on the integ-
rity and intellige: ce of the inhabitants of the
United Counties of Stormont, Dundas and Glen-
garry, as to suppose they cannot try & case in
which Mr. J. 8. Macdonald is an advocate. and
do justice to the party to whom he is opposed.
The language of some of the judges in Duwling
v. Sadlier, 3 Ir. C. L Rep., at pp 606 and 608,
seem to me appropriate to this case .

Chief Justice Lefroy said, ** Becauss it is
suggested that a feeling existed * © ¥ ¥
is that to be made the ground for the civil ex-
communioation of the special jury of the whole
county ? ¥ ¥ ¥ ¥ Qught the county to be
stigmatized upon any such allegations?” The
learned Chief Justice refers to the language of
Mr Justice Wilmot in Rez v. Huins, 3 Burr.
1330, when he said, ¢ it is only supposed cunjec-
tured they ¢ verily believe ’ that there cannut be
a fair and impartial trial by a8 jury of the city.
Nor in the natrre of the thing can such s sug-
gestion be credited. It does not follow that
because & man voted on one side or on the other
be would thercfore perjure himself to favour
that party when sworn upon e ‘ury.” Moore,
J., in the same case said, ** it w.uld at all times
require a very strong and clear case to induce
me to say that a fuir trial could not be had in
any county in Ireland I would be slow to say
that if » man were interested in a matter of a
political and exciting description ke would there-
fore neglect his duty.”

As to striking a special jury of tobacco man-
ufacturers from those who are no: witnesses in
the cause I fancy that would be almost as difficult
in Toronto as in Corawall; then if the qualifica-
tion be extended to those who deal in the article
of tobucco by buying and selling, I think there
is hardly a general desler in the United Counties
of Stormont, Dundas and Glengarry who does
not buy and sell tobacco more or less.

On the whole I do not see my way clearin
changing the venue as desired by the defendants,
and that part of the summons will be discharged
with costs to the plaintiffis to be costs in the
cause.

As to the other branch of the summons I do
not understand that it is opposed, and therefore
the order will go.

I maynention, that I understand Mr. Justice
Hagarty, when applied to in Chambers, refused
to grant the summons to change the venue oa
the grounds statea in the defendant’s affidavits.

I have looked at many more cases than those
I have quoted from, but I thought it better to
refer to those of the latest date, contaiung the
views of the judges on this question of venue,
so far as necessary to be considered in settling
the questions presented on this sumwons.

Summons discharged *

* See also Chkannon v. Purkhouse. 13 C. B. N. 8.331;
Blackman v. Barnton, 15 C. B. N. 8. 432; Srown v. Lliften,
10 W. K. 86, Ez Cale v. The Hull Dock Cv. 11 W. R. 284,
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Lestie v. FORSYTH ET AL.

Qosts—Superior Court scale—When plaintifl entitled lo—
Money pard into Court.

Whore, after plaintiff commenced his action in the Superior
Court, defendant paid the sum of $152 in fu!l of the suit
which pluntiff accepted less costs, to be paid when taxed
or agreed upon, it was held, that plaintiff undor the cir-
cumatancer was entitled to anorder for full costs, the same
a8 if the money ha¢ been pad into court.

{Chambers, March 31, 1565 | .

Plaintiff obtained a summons ealling on defend-
ants to shew cause why plaintiff should not be
allowed full Superior Court costs according to
the scale of the Superior Courts, on grounds
disclosed in affidavits and papers filed.

The action was brought by plaintiff against
defendant. Forsyth, a clerk of a Divisian Court
and his sureties, under Con. Stat U. C. ch. 19,
secs. 26, 27, for non-payment of money collected
by the clerk fur plaintiff, an execution creditor.

Defendant not having pleaded, plaintiff signed
judgment in default of a plea.

Plaintiff aferwards accepted §152 in full of his
claim in the suit except the amount due for costs,
which defendant agreed to pay when taxed or
agreed upon.

The costs were afterwards taxed according to
the Superior Court scale, but defenlants con-
tended that plaintiff was only entitled to County
Court costs, and v~ fused to pay the amount taxzed.
Thereupon plantiff, with a view to the recovery
of the co-ts, se:ved notice of assessment, entered
the record for assessment, and assessed damages
at 1s.

Robert A. Harrison shewed cause. He argued
that the case was one which was clearly of the
proper competence of the County Court (Con.
Stat U. C. ch. 19, secs. 26, 27, ch 13, s. 17),
that the agreement to pay cosis when taxed or
agreed upon had no reference to any particular
scsle of taxation but only to lawful costs, which
the costs taxed were not (Keep v. Hammond, 9
U. C. L. J. 157), that plantiff by serving notice
of assessment had abaodoned the taxation of
costs and thrown open the whole wmatter, and
that the amount recovered being withia the
Jjurisdiction of the County Court the onus was
upon plaintiff to shew that the cause was a proper
one to be withdrawn from that court, which he
failed te do.

G. D' Arcy Boulton, in support of the summons,
argued that the cause was a proper one for &
certificate, and that under any circumstances
defendants having paid $152 damages oa the
suit had admitted plaintifi°’s right to bring the
suif in the Superior Court 83 much a3 if the
money had been paid into court, snd so was
entitled to the certificate.

Ricuarps, €. J.—I think plaintiff is in the
same position as if the money bad been paid
into court. the effect of which, I take it, would
be to admit plaintiff's right to full costs. I do
not think that either the Con. Stat. U. C. ch.

2, se¢. 328, or the rule of court as to costs has
any application to such a case. Sc under sll the
circumstances I have made up my mind to grant
the certificate, but without costs of the ap-
plication,

Order accordingly.

ELECTION CASES.

(Reported by Roszrr A. HarrisoN, Esq., Farristeral. Loy,

REza. Bx reL. BLARRLEY v. CANAvaN,
Con Stat. U. C., cap. 54, s. 10- -Sufficiency of real property;y
respect whereof to qualify—Incumbrances— Effect thereof,

Held. 1. ‘That the real property in respect of which a capg;.
date for the office of alderman in a city quulifies, fay by
of an estato either legal or equitable.

FIeld, 2. That the estate need not be freo from incumbrances,

Held, 3 That if incumbered, and after d-du-ting the gnas
amount of the incumbrances from the assasged valge {
the premises, there be still left & sufficient annusl vylps
in respect of which to qualify, that the quanfieation y
sufficient.

[Common Law Chambers, Fehruary 27, 1865

On the 11th day of February last, an order
was obtained for o writ of summons in the ps.
ture of a quo warranto directed to the defendant
to show by what authority he exercised the office
of alderman for St. Patrick’s Ward, in the ary
of Toronto, and why he should not be remove]
from the said office.

The relator objected to the election of the
defendant on the grounds—That the defendant
was not at the time of the election possessed of
the necessary property qualification for alder
man; that at the time of the taking the last
assessment for the city he was not then the
owner of the property on which he claimed tn
qualify as rreehold, and that he procured the
said property to be rated in his name for the
purpose of giving an appearance of qualification,
being, in fact, not the owner or entitled to qua!-
ify therein, and pever beneficially interestel
therein, and that if at any time he was beaefici.
ally interested therein, he was not at the tme
of his elect on beneficially interested to ao
amouant sufficient to qualify him; that any es
tate which remained in him at the time of the
election was not freehold, and insufficient a3
leasehold, both in value and estate; that the
equity of redewmption, if defendant was beeficr
ally entitled thereto, was insu‘ﬁcier? in value,
and was not rated in respect thereof, and that
the value of the leasehold in defendant’s name
was insufficient to complete his qualification.

In support of the statement and writ tw
affidavits were filed, that of the relator aud of
the assessor of St. Patrick’s Ward.

It appeared from the afidavit of the relator
that on the I~st revised assessment rolls for the
city of Tor .. the defendant wns rated for
premises on Strachan street, as owner of the ac
nual value of $240, aud as occupant of cerisin
leasehold premises rated at $160 (regarding the
latter no objection was taken); that the premises
on Strachan street, on which ten dwelling-houses
are erected, consists of lots 1. 2 and 3 on block
B, west side of that street. That from memor-
ials in the registry office it appears that atthe
taking of the assessment for 1864 the legl
estate in these lots was vested in Captain Strac-
han. That he conveyed the same by deed, dated
18th August, 1864, to Mrs. Mary Ann Niso
sister of the defendant, who mortgaged the samé
by deed dated 27th JAugust, to the Western
Canads Uuilding Society, for $500, and that she
also by deed dated the 23rd August, but not
registered until 10th December following, con-
veyed the premises to defendant, subject to the
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rortgage: and that the defendant, by deed dated
1t December, 1864, mortgaged the premises to
«oe Hime for £275, payable in three years; both
f which mortgages appear net to be divcharged,
wd the relator stated his belief that the premi-
e were not equal in value to the amount of the
aortgages. and that he was informed that Capt.
dtrachan had contracted to sell the lots to one
Buines, from whom Mrs. Nixou.acquired her
mterest therein, but that the purchase money
gae not paid to Captain Strachan until after the
uking of the assessment, and about the Cate of
e deed to Mrs. Nixon. He also swoie that he
vasinformed the defendaut is in insolvent cir-
comstances, and that defendant never was bene-
icially interested ° . the premises in question.

The affidavit of John Clarke, one of the asses-
«ors for St Patrick’s Ward for the years 1863 and
1664, venified extracts from the assessment rolis
fr these years, showing the manner and in whose
nmes the property in question was assessed.
1o 1863 it appeared to have been assessed in the
nsme of Ann Canavan and Thomas Barry and
Jobe Cenavan! trustees. In 1864 it was asses-
wd in the sole name of the defendant. Clarke
wore that in 1863 it was assessed at the request
¢f defendant in his defendant’s name, for a Mr.
(snavan; that in the month of March, 1835, the
assessors assessed the premises in the sume way,
bot that subsequently defendant told them that
he wished his name inserted as owner, which wsy
fore in April, 1864. and before they had com-
pleted their assessment of the ward, and the
ame was so returned to the City Clerk on the
Ist of May following, as required by law.

Robert 4. Harrison shewed cause and read
sud filed several aflidawits on the part of defen-
jsot. The defendant swore that in March,
1863, lie purchased the premises on Strachan
sreet, from Captain Strachan, getting a bood
for o deed ; that in August, 1864, Captain
Strachan informed him that if he paid the bal-
suice then due he would allow him a discount;
that in the’same month he made an application
iu (his sister’s) Mrs. Nixon’s name to the Buil-
ding Society for a loan of $300, with a view of
psying Captain Strachan ; that upon the request
¢ the detendant and with his sister's consent,
(aptain Strachan conveyed to ber the lots in
fee; that Mrs Nixon exccuted the mortgage to
the Society ; that the sole reason of the deed
being 50 made to Mrs, Nixon was in consequence
of an arrangement between defendant and the
Secretary of the Society, in which the mortgage
%33 to be given in a third party’s name, he (the
defendant) executing & bond to the Society as
additional security for the same. That on the
23rd August Mrs. Nixon, by deed, conveyed the
premises to defendant in fee; that on the lst
December last, he (defendant) executed a mort-
page on the premises to one Hime for £275.
The defendant swore that this was solely exe-
cuted a3 a security to Hime to take effect only
on his (defendnnt) receiving from Hime two
mortgages which Hime held as collateral secu-
rty for advances made by Hime to the defendant
ind eome of his clients; tbat he had not then,
nor bas he since withdrawn the two mortgages,
10d that they still remain in Hime’s possession ;
id he further swore that at the time of his
dection Hime had not the sltghtest claims on

the mortgage for £275, or on the premises con-
tained therein ; and he also swore that he did
not cause himself to be ussessed for the property
for the purpose of giving himseif a qualification,
but solely on account and fur the su e reason
that at the time he was sole owaner of the pro-
perty, aad that he is still owner.

James Mc@Gill Strachan swore that he being
the owner in fee of the property in question in
March, 1863, gave a bond for a deed fur the
eame to defendant conditional on payment of
£140, withio three years, to execute a couvey-
ance thereof to defendant; that in the month of
August, 1864, he suggested to the defendant
that he would allow bim a discount if he would
take out his deed for the lots; that in same
month defendant applied for the loan referred
to; that he (Strachan) execated a deed to Mrs.
Nixon for the purpose as understood between
defendant and himself of Mrs. Nixon executing
the mortgage to the Society for the loan; and
that he (Strachan) received the proceeds of the
loan, and he further swore that he is sati-fied
that at the time of the last assessment and at
the time of defendant’s elec.ion defendant was
possessed of the property in question to bis own
use and benefit.

Mrs. Nixon swore that she accepted the deed
and executed the mortgage at the instance of
the defendant, and afterwards conveyed the pro-
perty to defendant, as stated above, all of which
was done for the sole purpose of facilitating the
loan, and that she had no interest whatever in
the property.

H. L. Hime swore that in December last de-
fendant requested him to hand over to him
(defendant) two mortgages amounting to about
£300, which defendant had deposited with him
as collateral security for notes discounted, for
the purpose, as he stated, of filing bills to com-
pel payment of the amounts secured b them,
and that the defendant proposed subctitutfug in
lieu thereof & mortgage on property of his own;
that he (Hime) counsented, and that defendant on
the 10th Dec. last delivered to him a mortgage
made by himself for £275 on the property in
question ; he swore that defendant did not take
away the two mortgages, but merely took an
indenture of assignment of the same, from
which defendant said he could obtain the parti-
culars of the two mortgages; gud he further
swore that at the time of defendant’s election,
and when he subscribed his declaration of office
in January last, although the mortgage wasin
his office aud registered, that he did not bold it
other than as he (Hime) terms it, as an escrow,
aud that he had no claim whatsoever against the
same, or the properties therein meationed, and
be stated that the defendant had not since takea
away the mortgages.

Mrs. Aop Caoavan swore that she never had
any estate in the premises in question, and that
sLe always uuderstood it to be defendant’s pro-
perty.

Thomas Barry swore that he is a co-trustee
with defendant by virtue of a power in a deed of
trust made in 1856, between A. Burnhawm, of
Cobourg, and the defexdant; that he does not
hold or ever held as trustee or otherwise for
Ann Canavau, named in suck trust deed any
property on Strachan street, and verily believes
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that she has not or over had any property there;
that he was appointed a trustee in 1862, and is
still acting as such.

William B Canavan swore to Barry and de-
fendant being the trustees aforesaid; that he
had consulted from time to time with hie mother,
Ann Caonvan, the cestui gue trust, regnarding se-
curities held by the trusteos for her benefit.
That some time in 1863 defendant represented
to Mrs. Canavan th t he had purchnsed the pro-
perty on Strachan street from Capt. Strachan,
and requested her to allow it to be held as part
of her trust property, aad to allow hiwn (defend-
ant) an amount of money for the same; that
Mrs. Canavan declined to accede to such propo-
sal, or accept the same, and that she did not
accept it, and that she has no interest in it, and
stated that she had just reasoun to believe that
the property is defeadant’s He also conducted
the making of the assignment to Mrs. Nixon for
the person already mentioned, and that she exe-
cuted the deed in his pre<ence to defendaot, and
swore that the property from the time defendant
purchased from Captain Strachan was his to the
present time.

C. S. Patterson and Lander for the relutor.

Mort.soN, J.—Under the 70th clause of the
Municipal Act the persons quslified to be elected
eldermen in cities are residents who ba.. at the
time of the election in their own right, &c, as
proprictors or tenants freehold or leasehold pro-
perty, rated in their own names on the last
assessment roll to at least in freehold to the
annual value of $160, or leasehold to §320, and
80 in the same proportion in case the property
is partly freehold and partly leasehold, and the
clanse defires the term leasehold to include a
tenancy for a year or from year tc year, and
that the qualifying estate may be either legal or
equitable.

As i is admitted here that the property in
question was assessed in the name of tbe defen-
dant, and was rated on the last assessment roll
at a sufficient amount to qualify him for the
office, the only question to be determiged is
whether at the time of his being so nassessed,
and at the time of his election, the defendant
was possessed of an equitable estate on the
premises. Upon the argument Mr. Patterson
pressed upon me that taking the mortgage of
8500 and the mortgage for £275 into account,
and assuming the latter to be a subsisting mort-
gage and a charge on the property, the defendant
had not such an interest in the property as was
sufficient to qualffy him within the mearing of
the act. With regard to the £275 mortguge—
when I consider the circumstances sworn to by
the defendant and the mortgagee, under which
the mortgage was made and the sworn disavowal
of all claim and interest therein mentioned, and
that that disavowal is based upon the faot that
the purpose for which the mortgage was made
was never carried into effect: if it were neces-
sary for me to determine the point, I would
hold that it waseno encumbrance on the pro-
perty.

The 70th enacting clause is silent as to encum-
brances. If the Legisiature intended that the
qualifying property should be encumbered, or if
encumbered, to be reduced for qualification pur-

poses proportionably, it is nut unrcasunable 1o
suppose that it would have so enacted in expresy
words. We find the Legislature so speaking in
other statutes with reference to property qual-
fication for members of the Legislature, justices
of the peaco and others, where the .mwunt i
stated to be over and abeve all incumbrances
thereon. The concluding words of the clause,
declaring the estate may be either legal or
equitable, in wy judgment points amuug other
estates, to that which is suojeot to incum.
brances.

But even if T held that the amounts of the two
mortgages were both to be deducted from the
assessed value of the premises with a view of
ascertaining whether the defendant bad a suff.
cient qualification, it still appears he is suff.
ciently qualified. The assessors having rated
the property at $240 annual value, I mugt
assume that it was assessed as being of the
value of $4.000, and deducting $1,600, the
amount of the two mortgages, wouid lease
$2 460 as the rateable interest of the defendant,
giving an ananual value of $144, which, being
added te §30, half of the annual value of the
rated leasehold property, would mnke 3224—
more than sufficient to qualify the defendant
for the office to which he was elected.

On the whole case, and from all the fact
disclosed upon the affilavits filed by the relator
and on the part of the defeudant, I am of opia-
ion that at the time of the defendant’s electin
a8 alderman he was possessed as propricter of
equitable estate in the premises sufficient t
qualify him for the office; and that the office .
elderman for St Patrick’s Ward. in the City .f
Toronto, be allowed and adjudzed to the defen-
dant, and that he be dismissed and dischargel
from the premises charged against him, and &
recover his costs of defence.

Order occordingly.

Reawva Ex reEn. Hartrey v. Dicker.
Con. Stat. U. C. cap. 54, sec. T3—Qualification of aldermenta
. aities—Declaratwon of office.
Wh'ere a person _ _.ed alderman of a city raade a declars

tion of office. inadverteutly qualifying upon praperty 1

respect of which he was not entitled to qualfy, bat v
befure and st the time of the election. and at the time *

the issue of the qu warranfo summons aguinst him. qua'
fied in respect of other property, his election was upheld.

(Common Law Chanbers, Feb. 27, 1855)

On the 14th February last, an order was obtained
for a writ of summons in the nature of a guo war-
ranto, directed to the defendaut, to show by what
authority he exercised the office of aldermsu fut
the ward of St. Patrick, in the city of Toronto,
and why he should not be removed from the ss:d
office.

The relator’s objeotions were the following:—
1st. that the defendant bad not the necessaty
qualifications at the time of the taking the last
assessment for the city—that is, he was asseseed,
with two others, his partners, for $195, anoual
value of an iron found.y, vnd for o vacant lot o
Beverley-street at $67 ; 2nd, that the defendant
was not the owner in fee simple of the land and
premises set out in his declaration of uffice; 8rd,
that tue vacant le! mentioned in defendant's de-
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daration of office is pot his property, and that
the other lands mentioned in \>e declaration are
peavily incumbered with mortga jes to the amount
of £70 and upwards,

In support of the relator's statement, only ono
sBidavit (his own) was filed, which, after setting
ot that he was qualified as au elector and voted
st the election, stated that defeadant was a can-
ddate for the office of alderman, and being
dlected, took his seat in the City Council; that
tbe defendant, in his declaration, made by him
sfier his election, stated as bis property qualifi-
ation for the said office, ** An estate of frechold,
o wit, & foundry and premises and vacant jand
onBeverley-street, in St. Jobn’s ward ;" that he
tad examined the last revised assessment rolls
for tne clty for 1864, and found that the name of
defendant, jointly vath John Neil and James J.
Dickey, appeared thereon as rated fov the said
iron foundry and premises on Beverley-street as
freehold for $195. and that defendant is rated for
avecant lot on the same street as frechold for
%7; and that these properties are the same as
meationed in defendant’s declaration: hefurtber
stated that he was informed by S. Brough, Esq.,
tbat the defendant induced him (Brough) to make
aproposition to defendant in writing, preposing
terms on which be ¢Brough) would sell the vacant
lotabive mentivned—it being his (Bmugh’s} pro-
perty—to defendant, which Brough did, and that
defend int never accepted the propositioh, nor
did he (Brough) ever cunvey the lot todefeundant;
that it appenrs by the last assessment roll for the
¢ity for 1864, thix vacant lot had been originally
rated to Brougl, but his name was erased aud
the pame ot defenduut inserted therein instead ;
that Brough told the relator, defendant bad not
paid him anythiag for the lot, and that he (relator)
believes that defendant procured bis nume to be
put on the assessment roll fur the purpose of
sppearing as qualified for the office of ulderman;
that having seasched the records of the registry
office for the city, he verily believed that defen-
dant has no legal estate in the land and premises
described by defendant as a foundry, &ec., in his
s8id declaration; and that by the records in the
registry office the property claimed by defeudant
Scncumhcred by mortgages to the amouf®t of

00,

Blake. Q C, showed cause, and filed several
afiidavits ou the part of the defendants.

John Carr, clerk of the City Council, testified

that on the 15th April last, he was the owner of
shouse on Denison avenue, in St. Patrick’s ward ;
that on that day he lessed the same for one year
thereafter, quarterly, to defendant, and that de-
fendant eutered into occupation of the same as
bis tenant, and was assessed in the last revised
sesessment roll as tenant thereof at $100 rent, the
lowest actual annual value of the premizes; that
the lease has ever since continued, aud is still in
full furce and virtue. He further stated that as
clerk of the Cuuncil be had the custody of the last
Tevised assessment rolls of the city, and he testi-
fied to correct und exact transcripts of those por-
tios of the rolls in which defeudant appears as
essessed in the ward of St. Patrick. By this

-ranscript the defendant appears to be assessed
a3 follows :

BRVERLEY STREET.

No. Assessment.
No. 538 Nathaniel Dickey Annual value.
Jobn Neil, }As owaers, foundry,
J. J. Dickey, &Corrririiinen $195
6536 Nat. Dickey, as owner, house.......

637 s Y T2
849 (Originally S. Brough) owner va-
CROL JOL.euerens cnrrennn cornee cvvneeen 67
Revised, and name of N. Dickey inserted.
DENISON AVL IUE.
1069 Nathauiel Dickey, occupant. ............ 100

He further stated thatdefendant appealed against
the assessmens of S100 on the vacant let; and
having stated to the Court of Revision that he
was the ownper, his name was inserted, and he
procured the assessment to be reduced to $67.
He further swore that as city clerk, having the
city buoka before him, and being famiiur there-
with, he prepared for defendant his declaration
of quulification, and informed defendant that it
wag, '8 he believed it in fact to be, taken cor-
rectly and sufficiently from the nssessment books;
and he stated that he did not include the leasc-
hold property, becnuse he believed, as he still
believes, that defendant’s qualification in Bever-
ley street w s sufficient.

James J. Dickey, a brother and partner in
business of the defendant, swore: that defendant
and one John Neil and bimself. for some years
past, an | at the present time, have been and are
co-owners in fee of the land on which the foun-
dry is erected, and assessed in the roll at §195;
that the lands are subject to a mortgage to the
Scottish Amicable Society for £500 sterling,
principa! mouney, and no arretrs of interest. He
stated that last Juue he and bis partners were
prepared to pay it off, and applied to d) so, but
that the company’s agents retused, unless upon
o six months’ notice, and subsequently an agree-
ment to extend the time for four years was made,
giving additional security for the payment of the
mortgage money upon certain shares in another
society, worth in cost at present at least $2,150,
and payable in 1868, with a high rate of interest,
compounded half-yearly, avd which in 1868 will
amount to a sum much larger than the mortgage
on the premises ; which shares were to be trans-
ferred to the solicitor and ngent of the mortgagee,
and to Edward Blake, Esq., their solicitor, as
trustees for hoth parties: and he turther swore,
that independent of that security, the mortgaged
premises are worth $6.000, and that they would
not accept any less sum therefor; that on the
1st May, 1864, Mr. Brough agreed with defen-
dant for the sale to bim of the second lot on
Beverley-street, and that Brough sigued and
delivered to defendant an agreement for the sale,
which agreement was verified and produced, and
by it Mr. Brough agrees to sell the premises, let-
ting them out to the defendant for £400, payable
in ten years, with interest balf-yearly, to be
secured by mortgage on the lot; couveyance to
defendunt und mortgage back to be prepared and
executed ag soon as convenien'ly may be; defen-
dant to pay the taxes for the then current year,
1864. Mr.J Dickey further stated, that be was
present nt a conversation between defendant and
Mr. Brough on the subjectof the purchase; that
there being eome incuinbrance or the lot, which
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Mr. Brough was ¢ pay off or have the time for
payr .n: extended, the defendunt assuming the
sawe, it was agreed that Mr. Brough shouid
meake arrangements in respect of the incum-
brance, and the contract should then be com-
pleted by conveyance. In the meantime defen-
dant should enter into possession, which he did,
and has since continued in possession; and he
stated that defendnnt is the owner in equity of
the fee of the premises.

The defendant himself, in his own affi lavit,
stated, that J. J. Dickey was the person who
managed the transactions with the Scottish Ami-
cable Insurance Seciety, and he incorporated the
geveral matters stated in J. J. Dickey’s affilavir,
and stated that they were true. And as to his
declaration of qualification, he stated that he
supposed and believed that it included the other
properties mentioned in the affidavits; that as it
was prepared by the clerk of the Council, he did
not closely examine it, as the clerk knew the pro-
perties he was assessed for, and who informed
hiin at the time that it included property more
than sufficient for his qualification.

McMab for the relator.

Morrrsox, J.—As to the first objection, after
a carcfur examination of the affidavits filed on
the part of the defendant, in connection with the
fact that the last revised assessment roll shaws
that the defendant, besides being rated with his
partners jor the foundry premises, and as sole
owner for the vacant lot, that he was also rated
as sole owner for two other properties ratwl at
the annual vnlue of %156, and also a leaschold
property to the value of S100, and hoalding the
views 1 have expressed in the previous case of
Regina cx rel. Blakely v. Canavan, respeoting
equitable estates and incumbrances, I am of
opinon that defendant, at the time of his elec-
tion, was duly quahfied for the office of alder-
man.

The relator having suppressed the fact of the
defendant being rated for the property valued at
8156, aud not negativing the defendant being
possessed of them at the time of his election, |
do not think it necessary to call on the defendant
fur further affidavits relating to those properties.

As to the second and third objections, they are
directed specifically azainst the validity of the
defendant’s declaration of office, not against the
validity of the election, or the defendant’s quali-
fication at the time of his clection.

The authority for the issuing of the summons
herein is founded upon the 128th section of the
Manicipal Act, which enacts, that if the relator
shows, by affidavit toa judge, reasonable grounds
for supposing that the election was not legal. or
Was not conducted eccording to 1aw, or that the
person declared clected thereat was not duily
clected, the judge shall direct a writ of summens
in the naturc of & quo wurranto to be issued to
try the matier coatested. The clause and the
subsequent sections are all directed to the triai
of the validity of the clection and the due elec-
tion of the relator or some other person. The
declaration of office Teferred to in the relatnr’s
statement is required to be made by the 175th
section, but I see nothing in the act declaring that
if the person clected omits making such declara-
tion, or makes n defective one, or that he is not
seised or possessed of the estate therein men-

tioned, that his election shall be void, or thatj; .
should be held that he was not duly elected. The
statute, on the other hand, provides. by the 1831
clause, thatif the person duly elected does py
make the declaration of office within® tweyy
days after his election, he is subject to a penalyy,
and by the 15th clause of the Tuterpretation A,
the wilful and corrupt making of any fa'se state.
ment in any declaration required or authorizej
by any of the consolidated statutes of Cpper
Canada, shall be a misdemeanor, punishable s
wilful and corrupt perjury.

But even if the objections were open to the
relator, it is quite clear from the affidavit of the
clerk of the City Council, that having the custedy
of the assessment rolls, he drew up the declars.
tion for the qefendant, and inserted in it, sshe
thought. sufficient property for the purpose, ac?
thet it was a mere omission on his part to insen
the other property for which the defendant s
rated as proprietor

As to the merits of the whole case, the defen-
dant has fally met the objections attempted to i
set up by the relator.

Iam of opinion, therefore, that the office ¢f
alderman for St. Patrick’s ward, in the citydf
Torunto, should be allowed and aijulged tothe
defen-dant, and that he be dismis-ed and di
charge ! from premises charged on him, and &
receive his costs of defence.

Order accordingly.®

GENERAL CORRESPONDENCE,

St. Catnarines, June 22nd, 1865,
To the Elitors of the Law Journal.
GeNTLEMEN,—As the point submitted in the
following question is of great importance t;
many st lents, will you be khind envugh &
give your opinion of it, und oblige
O~g or Tuzy.
Tnder subsee. 2, sec. 3, cap. 53, Con. St
U. C., is a student disqualificd for admissiz
who keeps (say) one Term after his articls
have expired, although at the time of keepir:
the Term he is under a new agreement with
his principal ?
Is he also disqualificd under the Rules ¢
the Law Socicty 7

[We do not understand what our correspen-
dent means by “a new agreement with hi
rrincipal”  The Law Society have in mor
than one instance permitted clerks to go 0p
for examination when their articles have er-
pired in the Term in which they go up &
immediately after it ; but in no case whens
Term has intervencd.—Ens. L. J.]

¢ Sec Regina ez vel. Grayson, v. Beil, 1 L.J. C.C. NS W
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Propars. April 21.

BIrkS v. Bimks.

Probate of two testamentary papers — Mistake—
Admissibility of parol evidence—Testamentary
DPapers not inconsistent with such other—The first
not revoked by the last.

A testator, having erased a clause in his will
after the execution, asked a friend to make a
fresh copy of the will, omitting the erased clause.
The copy was made: but the person who made
it by mistake omitted several other clauses. The
copy was duly executed, and the omissions were
hot discovered until after the testator’s death,
both wills having remained in his custody up to
that time. The two wills were not inconsistent
Wwith each other, and the latter contained no ex-
Press clause of revocation. Probate was granted
of both documents upon parol evidence of the
tircumstances under which they were drawn
Up and executed, as together containing the
g;geased’s last will and testament. (18 W. R.

—

QB

Reg. v. WiNDsoR.

Habeas corpus— Extradition treaty with America—
6 & 7 Vict c. 66—Forgery—Forgery by thelaw
of the State of New York.

The 6°'& 7 Vict. c. 76, 8. 1, which was passed
0 give effect to an extradition treaty between

ngland and the United States, provides that, in

Pursuance of that treaty, any person charged

* With the crimes of ‘¢ murder, &c., forgery com-

Witted within the jurisdiction of thg United

8tates,” who shall be found within the territories

of her Mnjesty, shall, upon requisition being
ade by the United States’ authorities, be de-
livered up to their custody.

Held, that an offence, which had no common
element with forgery by the law of England, but
¥ith respect to which the local Legislature of

New York had enacted previously to the conclu-
8lon of the extradition treaty, that any person

Charged therewith should, after conviction there-

of, be deemed guilty of forgery, was not within

the purview of 6 & 7. Vict. 0. 76, 5. 1. (13 W.
- 655.)
Bx, May 8.

. MarTIN v. GRIBBLE.
’Ba'lkmptcy Act, 1861, 5. 192—Composition deed
—Inequakty.
A composition deed, by which the creditors are
®utitled to the composition only on signing, is
ad, (13 W. R. 691.)

Ex,

May 10.

WHITTAKER V. Lowe,

B""’ci'uptcy Act, 1861, 5. 192—Majority of ered:-
tors in number and value—Secured and unsecured
Creditors,

+ In determining whether the requisite majority

R Yalue of the creditors have assented £3 & com-

|

April 27, |

position deed, the value of the securities held by
them is not to be deducted from the debts of
secured creditors. (13 W. R. 723.)

B. C. May 11.

STANIFORTH v. RicaMOND.

Practice—Setting aside writ of summons serve
abroad—Cause of action out of jurisdiction.

If a defendant, served with a writ of summons
abroad, appears, he will not be allowed to set
aside the writ upon the ground that the cause of
action dectared on did not arise within the juris-
diction of the court, and it makes no difference

that the writ was not specially indorsed. (18
W. R. 724.)
B. C. May 10.

Reg. v. THE TRrUSTEES oF THE HEARTS oF Oax
BENEFIT SO0IETY.

Mandamus—Secretary of benefit society— Office of
public nature.

A rule nisi granted for a mandamus requiring

_the trustees of a friendly society, registered

under the Joint Stock Companies’ Act, to restore
one, who had been secretary of the society, to
his office. (18 W. R. 724.)

CHANCERY.

V.C.R. May 8.

OAkDEN V. Pikg,

Vendor and purchaser— Condition of sale— Waiver
—Delivery of abstract.

An estate was sold by auction and a memoran-
dum signed on the back of the particulars, one
of the conditions being that the abstract shall be
delivered and objections taken within a specified
time, and if not so made, the title shall be con-
sidered so far, as accepted. The abstract was
sent in, and certain requisitions made in time;
but, subsequently, on the opinion of counsel, a
doubt was raised on the coustruction of a will
set out in the abstract, but without the residuary
clause, to which the vendor’s solicitor replied,
that they were willing to execute a disentsiling
deed, &c., but that, of course, the conditions
were not waived. ‘

Held, that the delivery of the abstract was the
gending of that document, and the setting out of
the will sufficient; that the objection not being
sent in time, and the condition not- waived, the
title must be considered as accepted, and the

vendors were entitled to a decree. (13 W. R.
673.)
V.C. W. May 6.

Ditrey v. Marrazws.
Will—Construction— [llegitimate children.

Testator, after appointing *my wife, Sarah,
guardian of my infant children,” gave the income
of bis property ¢ to my said wife,” and after
her death the principal to his children.

At the date of his will testator had a wife
living, who had deserted him, but no legitimate
children. He was living with & woman (Sarah
N.), and bad gone through the ceremony of mar-
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riage with her; several children having been
born during their cohabitation.

Held, that Sarah and her children were suffi-
ciently indicated by the testator to enable them
to take under the bequest contained in his will.

—

L. J. April 18, 19, 26.

Lroyp v. THE LoNbon, CRATHAX AND DovER
RarLway Company.

Injunction— Breach of covenant— Mistake— Acqui®
escence— Public policy.

Where a breach of covenant is proposed, the
court will not refuse to interfere on the ground
that there has been a mistake on the part of both
parties in the form of the covenants ; or that the
aggrieved pariy may bave already permitted
some other infringement of the covenant; or on
the ground of incouvenience to the public (Knight
Bruce, L. J., dissentiente).

Before the court would refuse to enforce a cov-
enant, it must be clear that no substantial dam-

age could arise from the breach of it. (13 W.
R. 698)
V.C. K. May 8, 9.

BeLL v. WiLsoN.

Mines— Deed reserving mining rights— Constiruction
—-¢ Minerals ’—Freestone.

Where, in & conveyance of land in Northum-
berland, there is an exception of ¢ all mines and
geams of coal and other mines, metals and mine-
rals” in favour of the vendor, freestone is not
included in that exception. Although the word
¢ minerals,” in its most extensive sense, means
all that composes the earth’s crust, iucluding the
superfices, it is not so in the case of vendor and
purchaser.

Every case of exception in a conveyance de-
pends on its own circumstances, and the intention
of the parties. (13 W. R. 708.)

REVIEWS.

New ManvaL of TtHE Costs, Forms, AND
Rures v tae ComyoN Law Courrs oF
Urper Canapa. By A. G. McMILLax, of
Osgoode Hall, Student-at-Law. Toronto:
Rollo & Adam, 1865.

‘We havg already briefly noticed this work,A

and have since carefully examined it. We have
no hesitdtion in saying that it supplies—and
well supplies—a want long felt in the profes-
sion. It deals with a subject of much difficulty,
and the labour of the author is by no means to
be judged of by the number of pages he has
written. Many would have despaired of suc-
cess on such a subject; but he has persevered,
and produced a work alike useful to the pro-
fession and creditable to himself It should
be a vade mecum to every ractising lawyer
and zealous law-student. Lazy lawyers and
lazy law-students may not see much to ad-

mirein it ; but a practitioner or student, really '

in earnest, will not be without it

It is prefaced by short historical sketches
of the Superior Courts of Common Law and
the County Courts, Next follow some re-
marks on the recent Stamp .Act (27 and 28
Vic. cap. 5.) Then we have an elaborate
tariff of costs in the Superior and County
Courts, alphabetically arranged according t0
the subjects in respect to which costs may be
taxed. This we look upon as a most valuable
repository of * useful knowledge,” and one
essential to the completeness of the work:
The author, unmindful of labour, has ap;
pended to each page references to decid
cases on the subjects appearing on the face ©
each page. Were there nothing more in the
book to recommend it to the patronage of the
profession; we should consider this repository
more than value for the cost of the work.

It may not, perhaps, be out of place here, for
fear of a mistaEe, to draw attention to note (4
on page 42, where it is stated that a judgment
cl:editor will not be ailowed the costs of a gar-
nishing application, either against the judgment
debtor or the garnishee, on the authority of
The Bank of Montreal v. Yarrington, 3 U. C.
L. J. 185. The late case of Evansv. Evant
1U0.C. L J.N. S 19, 51, decided first: by
Spragge, V. C., in chambers, in accordanc®
with the former case, but subsequently re
versed on appeal to the full court, is an au-
thority the other way, — his lordship then
saying, that since giving his judgment in cham-
bers he had conferred with one of the Com:
mon Law Judges, and had been informed that
it was now the practice at law to grant the
costs of a garnishing application when ther®
was a sufficient fund out of which to pay them-
Note (s), on page 56, with respect to sheriff’s
poundade, ghould also be supplemented by #
reference to the late cases of Winters v.
Kingston Permanent Building Society, 1 U. C.
L.J.N.8. 107; Buchananv. Frank, Ib. 124;
15 U. C. C. P. 196, which decide that a sheri

-is not entitled to poundage unless he actual®¥

levies the money, no matter whether the money
is made by pressure of the writ or not, Thes®
cases, however, were probably not decided 2
time to be noted. We publish in anothe’;
column an important case on the subject ©
taxation of costs (Ham et uz. v. Lasher),
which we also refer those interested.

Mr. McMillan also gives us some remark®
on preparing and taxing bills of costs, acco®”
panied with references to decided cases, whi¢
remarks we heartily recommend to every ™
who may be interested in a correct and c0™’
plete bill of costs. It is no disgrace to ?
able to produce to the taxing-master a 0%
plete bill of costs. The disgrace is rather}? .
presenting to him a slovenly one, contztt_Inmg
many items which ought to have been omitte% -
and omitting some that ought to have be&
inserted. And this, according to our expef;‘
ence, is the rule at Osgoode Hall. The con$ {
quence is not only loss to the profession, °°
increased evil, and vexation to the taxin®
officers of the courts. There is a science in



ly, 1865.]

LAW JOURNAL.

[Vor. I, N. 8.—193

e

Reviews—Cnavcery Avreuy Cirerire, 1865—INsoLvEesTs.

reparation of a hill of costs which any man
f average intelligence can learn, if he but
ske the trouble. The fact is, men do not
tudy this as they do other branches of the
profés.\ion. But even this should not be neg-
ected, —* The labourer is worthy of his hire.”
fhe value of the services of the legal labourer
s segulated by statutes and rules of court;
i he is too ignorant or too lazy to make him-
of acquainted with the tariffs and their
oper application, he entails npon himself a
lss that could easily be avoided.

But, it may be said, what is the use of all
this material if we do not know how to put it
weether 2 This want also has been antici-
mted by the author.  He publishes forms of
ills of costs under different circumstances,
shich, as guides, will be found of great ser-
ae There are no less than sixteen such
wms, apparently carefully compiled.  The
e of them, after reading the first part of the
wark, will enable any student to prepare and
w tax bils of costs, which will annoy no
=sn—which will be a gain to his master and
splessure to himself as well as to the taxing-
¢Zeer.

The work would not be complete without
te publication of the Stamp Act, which is
geen in full in the volume before us; and in
cder to make his book as widely useful as
pasible, the author has given us tables of
4 in Division Courts, Equity side of the
Caunty Court, Surrogate Courts, and Registry
(Fces.  He also publishes the schedule of
‘es allowed to Clerks of the Peace; then
w fees before the Heir and Devisee Com-
ssion, sheriffs' fees, fence-viewers' fees, and
g wa-ranto costs.  His remarks on convey-
eeng - Targes are deserving of attention. It
Severyw here felt that this branch of the law

¢mands a remedy, which it.is hoped our . -

adislature will ere long supply.

We next have nineteen forms of practical .
alue, with an example of a country attorney's '

dof a simple motion in chambers, made by
tToronto agent.  Then foliow new rules of
lamt as to costs, &c ; and the work closes
<ith an alphabetical index, which, taken with
e alphabetical repository in the first part of
Zs work, makes the book not only full of
wdul knowledge but easy of access.

We congratulate Mr. McMillan on the com-
ation of his unpretending but most uscful
<X The labour of the practitioner is much
Shtened by the publication of such a work.
:\)pmctilionc‘r or student should be without
2 The gain in onc day, in an office of ordi-
&y practice, by the ase of the work in the

. W_ A Mcl'herson

+ Aundrew MeNab

reparation of bills of costs, would more than |

7 the expense of a copy of the work.

We trust the return to Mr. McMillan, not
zzely in dircet gains from the sale of the
33X, but in indirect advantages in being the
hor of a work so practical, on a subject so

=ful to the practical lawyer and law-student, § Alexander Waters

* John E. Nelles..
TP M. lawrason

will be such as to repay him for the labour
bestowed upon it.

CHANCERY AUTUMN CIRCUITS, 1865,

FOR THE EXAMINATION OF WITNESSES & HEARING
OF CAUSES.

Tae Hox. Tne CraxcerLor.
Toronte......... Tuesday......... 29th Augnst.
EASTERN.
Tre Hox. TeE CHANCELLOR.

Ottaws.. . Tuesdny ........ 19th September.
Lornwall........ Saturday....... 23 “
Brockville ...... Tuesday ..

13

26th

Kingston ........ Thureday 28th s
Belleville. ... . Monday ......... 2nd October.
Peterborough.. Wednesdey..... 4th “
Lindsay......... Monday ......... 9th “
WESTERN.

Tre Hox. Vice-CHANCELLOR SPRAGGE.
Simcee. ....... Thursday 12tk October.
Goderich........ Monday... 16th «

6@

Woodstock..
London. .. .

20th
24th

«

Tuesday ........

Chatham ....... Monday .. 30th «

Sandwich....... Tharsday . 2nd November.

Surnia.. ceeesee.. Monday......... Oth s
HOME.

Tue Hox.
Ningara.
Hamilton .

Vice-CuaNxceLLor MowaT.
Thursday 26th October.
Monday... 30th “

Brantford Mondsy.. 6th November.
Thursday . Oth .
Tuesday.. 14th £

Monday . 20th s
Fridey .ouveeeee. 24th

By the Court.

A. GRANT, Registrar.

INSOLVENTS.

Wm. Dunn
Timutheus E. Pomeroy
Seth Whenden
Timothy H Backley ..

... Tor nta,
Rellenille.
Bellestile.
landon.
Rich

a

D L Beausijo Ur ceeenveevnenenens . Montreal.
. i T Cape >t Izaace.
W A Clark .. Clarkstargh.

W. & A McGillivray ..
J 8. Foualds & Bros...
Samuel Ross...

§. Plantagenct.
Hastings,
Ererhsiile.

Gea, Creaiz ... Sarrthampoa.
Wm . varney Owen § und.
Wm. Smuth ... Broekzille,

Adelphe Belanger
John Warren ...
Peter lenfeaty ..
R J.('lLmne

Meatreal.
Orhana.
Owen Snurgd.
Stratford.
Beaveston.
Tevnto
Tennexsiile
Oizawa.
Braniferd,
Sputa.

New Purbam.
Waterlon,
Hamilina.
Whitby.
Weedstnck.,
Southampinn,
p Walsinghso.
. Owea Sound.

Simen Rlriser
John lanzel.

W-ber & Wells
J W. Inmmn .
Jax. . 1. Gi
Jaseph Hatch
Fdwar] Fergas
D N Sheeninker..
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Arthur Crawford. .. Toronto. Hugh Coburn. Tecumseth,
Alphous Shaver .. Matilds. Joha Heeva . Cliuton.
Heury Buller . Tp Howard. Chee. H. Baldwin . Remptrille.
Hugh Ross . Woodstock. Jatnes R Rofs..ueeeeee. . Senforth
Wm. Brook Niagara. W. C. Husband & R. McMaster . Georgetown.
M.J Jordan. .. Guelph. S. D. H488ucuevnv e Tp. Barton.
Jatnes Caldwell . Orangeville. James Leishman . Montreal,
Louis Champeat ... Montreal. Heury Hall ... Woodstock,
Richard Chuwberlin Hull. Samuel K. Warren . Montreal.
Robert Eagar Uwen Sound. P. 3. Weber Waterloo.
Archibald {ayl Tp Eldva. J. McGregor . Picton.
Atrauham C singleton Brighton. John Hindvine Feoclon.
Wm Atkine..... Brantford. E T Boulton . Cobourg.
George Brown Ottawa. John D. Fee ... Stretford.
B C. 8arpurn . Detts. M. W. Dean .. Hamilt

. Brigh.on.
Markham.
Ameliasburgh,
. (Froutenac).
. Scarborough,
. Welland.

. Geargetown.
. Bowwmanville,
Quebec.

. Coaticook.
Chatham,

Win. Nuble .. .
Jas. Hensey, soi
Geo Rico .oooeneen

Samuel Thowpson
Jouseph Proclor,
J. B Duplasis
Peter Larusxchan
W. McClettan .
R. McQuiltan ..
Zebulon “nclair
Thomas A. Cov

.. Torontn. C. E. Bull'ck
.. Torounto. Alex. Bradburge, jun.
Torcato. Wm. Jonws ...
‘Turouto. James Haops
Tp Brant. Thomas Crow
Mouvtreal. o | Jacob Taylor
Stmcoe W. M. Shaw...
Nirwich. W. DeQ. Sewell
N. Fredericksburgh. Louis Coté.....
Picton. John Buckland
Otiawa. James Reeve..

Poter Davison . Beaverton. Henry Longpr: Montreal,
John A.Turrance. Torouto. Ambrolse Lubergo Moutreal.
Heury Wilson ... Seafarth. Jumes Neolsuds Late of Stratford.
Hugh C Tk aupson Toronto. John C. Irwin . Toronto.
Gowrge Judze T. Montreal D. B. McEnery S. Cathariues.
Normwu Vapalstyne nireal. Thomas Lawb .. Napanere.
Samuel McKay ....a.e Aldborough. James Thompsoo Tp. Uxhridge.
Jowph J. W, Simpsol St. Mary's. Juha Parsons Orangevillo.,
Albert Williams ... Tp. Griusborough. Wm. Clarke . Qrangeville.
Dantels & Golledge .. Tp Culed . Wm. Ryan..... Montreal.
Charles Perry . Peterborough. Walter Ross & Co. Picton.

Wm Bruwue
G. R Gnifliu .
W Werr.
Robert Surde: .
Ned [ Agnew ...

J. B. Mchenzio
J.E W adley ..
Rolert R. Waddell
Nelsoa Gray ...
Ilenry D qui

Wm Beare ...
Genge Colvia.
J.D. & J. McCr
Gerard Hamilion
Johu sim ... ..
John Mobr. jun
H. & A. Rolinson .
J. & J. Wocdley

(Ce. Perth).
Carleton Place.

St Jacques Minsar,
Kirkfield. .
Deita.

Ingessoll.

. Belleville.

Tp. Caledon.
Montreal.

Ottawa. Stevenson & Sutherland
Hrockrille. Robert Meteal
Montreal. Paul Boire.
Hamlton. Silas Smith
Brockville. Richard Johuson
Alexandria. John Buchanan
Hamulton. Henry Fanning
Hamilwn. D. C. McKinnon ...
.. Coruwall, Wm. A. &2 8B S Curry .
Wo dstnck. Johm Denazh ..

. South Willisms. John Davis ..
Teeswater. Charles Disment
Iroquois. F. Joh
- Napanee. Gearze Dalma
Peterborough. Thomas Lalor
Aylmer. J.M Wrang
Tp. King. D. McMillan ...
Quebec. ‘telesphore L-may

Darisville.
. Clinton.
W d.

Wroming.
Torento.

. T'ort Burwell.
. Carnwail,
Three Rivers.

R.J. Earl ... Chatham. Wm.J Taylor..... Tp. Altien.

W. F. Gouin Trenten. George Hinwan . Strattord.

Joseph Carpenter Gntario.

F. M. Woulvock Tp. Tecumseth., m—— ——
A M Clark Toronto.,

Christian Clemen Tp. Waterloo. APPOINTMENTS TO OFFICE.
Farchild & kllison Quebee.

D=vid Fraser.... Tp Esquesing.

Paxton & Bros. . Montreal. NOTARIES I'V"BLIC.

Arncld St Wolfo Inland. OTARIES )

Jas. Splere.... Madoc. WILLIAM HENRY RICHEY ALLISON, of Pictos, B
John Dovrug! {Huron & Bruce star-at- N - public in Upper Candh
Bhinte & Coc Montreal. )- Barrister-at an,- t? be & Notary Prblic in Uppel
Horace Glass .. Tr. Hillio. (Gazetted June 17, 1565.)

B. M. Gifford (Hsidumand) JOHN McINTYRE, of Ringston, Esguire, Barristeh.
David Ward ... veeee Al t % lic in U Capada. (Gazetha
Chat N. White Tp Burford Law, to Le a Notary Public in Upper (
Flijabk Haight Mohawk. June 17, 1865.)

Jas. McArthur Middieport. . s g . .

Alex it Wallaco ¥. Hawkesbary. GEORGE DEAN chx§0>, of Bel'!et.llle, Fsquire, Be
Jas. W Reunnet... .. Qil Springs. rister-at-Law, to be a Notary Public in Upper Csmd

Roberf Laidlaw .

L Reroy - Oranzevillo, (Gazetted June 17, 1565.)
m. >0

Yorkville.
REGISTRARS.

JOEN HIGGINSON, Esquire, to be Registrar of L.
County of I’rescott. (Gazetted June 17, 1863.)

Alex. Montgomery, juo..

Jos lasigue Rirer du Loup.

FEli Clark ... (’:‘ln)ne. mow—

L. McQuarric rampton.

Henry 8 tireen . TO CORRESPONDENTS.

Robett Reid ... Tp. Innissi. .

J. Bve. Metivicer . Meantreal -

T. Watson ... Stea-fard. « A MEN3TR oF THE PRoFESSioN.” We chink thata de

Tim thv 1. 1 Londen. of a county coart is cntitled to fee for taxanon. Aot

Geo. Audey ... g“"g‘h‘ feo for computation, We are hot 0 ceriain, We dow

g”' ?}?ti,x;:n £F 3 Dougail “'T;.dg;:_ undrutat}d. from your query, shether there Is ang 0°F
as. < 8. ) e - > tation {n fact

Joha Dougall ontrel « OSE or THEX"~-Under “ General Correspondencs.”



