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THE ACT AS TO SHORT FORMS OF
CONVEYANCES.

This Act is taken from the Imperial Act 8
& 9 Vie,, ch. 119, and its object is to relieve
from thelabor of inserting covenants at length,
and all the estate clauses, &c., and give to a con_
veyance drawn under it, using the short forms
the same efficacy and effect as would have been
given to it if drawn irrespective of the Act,
with the use of the corresponding lengthy
forms. A recent case, Cameron v. Gunn, 25

U. C. Q B. 77, however, would scem to indi-
cate that, under certain circumstance, a con-

veyance may be aided in its effect if expressed
to be drawn “in pursuance of the Act to faci-
litate the conveyance of real property.” In one
case, Nicholson v. Dillabough, 21 U. C. Q. B.
593, an indenture dated in 1852 * expressed
to be drawn in pursuance of the Act to facili-
tate, &c., for a consideration of £75, with a
limited covenant for possession and further
assurance, was held sufficient to pass the fee,
though the only operative words were guit
claim and release, and the releasee had neither
possession nor estate whereon a release could
operate. McLean, C. J., and Burns, J., par.
ticularly referred to the fact that the deed
was expressed to be in pursuance of the Act
to facilitate the conveyance of real property,
and that it contained covenants for possession
and further assurance,

*# The date given to the indenturce in the report is a mis.
print ; the date there given is 1842, but the Act wasnot
passed $ill 9 Vie. The prior part of the report gives the
correct date.

In the case of Cameron v. Gunn, supra, the
defendants, by deed, dated in 1865, remised, re-
leased, and forever guitted claim to the plain-
tiff’ for a consideration of 5s., and without cove-
nants. The Court referred to the fact that the
former case was expressed to be in pursuance
of the Act, that it was for £75, and contained
a covenant that the purchaser might enter and
take possession, all which they said was want-
ing in the case before them, and the instru-
ment was held inoperative as either a release,
grant or bargain or sale. Considering that the
Court merely distinguished the cases on the
grounds above mentioned: considering also
that to the validity of a bargain and sale, a
consideration of 3s. is'as sufficient as a consi-
deration of £75, and that to the validity of a
deed as a grant, no consideration is requisite
{at least when expressed to be to the use of
the grantee, so as to prevent the use resulting
to the grantor), it would seem that the Court,
in denying efficacy to the deed, must (if they
recognized the former case as law) have relied
on the fact that it was not expressed to be in
pursuance of the Act to facilitate the convey-
ance of real property, and contained also no
covenants for possession or further assurance,
and probably chiefly on the latter grounds:
(see the observations of Draper, C.J., and Mor-
rison J., in dere v. Livingstone, 26 U. C. Q. B.
Dpp. 285, 288, 296, but sce per Hagarty, J., 292.)

It should be remembered that there is no
longeran Act entitled ““an Act to facilitate the
conveyance of real property ; "’ the original Act
of 9 Vic. so entitled having been consolidated,
and entitled ““ An Act respecting short forms
of conveyances ” ; a corresponding change was-
omitted, however, in the first schedule.

Onthe whole, it is submitted that at present
a mere reference to this Act will not give a
conveyance any greater efficacy than otherwise
it would have, except as pointed out in the
Act.

There is a singular mistake in this Act, in
that the only operative word made use of is
the word “ grant,” whereas lands, that is the
immediate freehold, did not at the time of the
passing of the Act lie in grant, nor was it till
some time afterwards that lands acquired that
capacity (14 & 15 Vie. ¢. 7, s. 2; Con. Stat. U.
C.c. 90, s. 2; see however the effect of 12 Vie.
¢ 71, s. 2, repealed by 14 & 15 Vie. c. 7). The
error arose from copying the English Act with-
out attention to the fact at the time of the pass-
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ing the Act in England, lands there did lie in
grant. The error is important, because in some
cases a conveyance may be found to fail entire-
ly, and in other cases only to operate by the
raising of & use when it was not intended, and
thus causing the uses expressly declared, to be
but useson a use, and therefore trusts. What-
ever doubt there may be as to whether words of
release only may operate as a grant or bargain
or sale, (sec Cameron v. Gunn, and Nicholson
v. Dillubough, supra, in the text and notes,)
there can be no doubt that a deed using only
“grant” as an operative word, may take effect
as a bargain and sale, if on a pecuniary consi-
deration, or as a covenant to stand seised if on
a consideration of blood or marriage, or as a
release if there be possession or a vested cstate
whereon it can operate, or as an assignment,
gurrender, and in other modes. The nugatory
grant therefore might be valid as a bargain and
gale, or covenant to stand seised, but in such
cases, if uses were declared, it would be attend-
ed with the results above alluded to, of mis-
placing them and also the legal estate, by the
use being raised, uniotentionally, yet ne-
cessarily, in the bargainor or covenantor.
Thus, if A, in anticipation of marriage, had by
way of scttlement, granted to B and his heirs,
to theuse of him, A, and his heirs till marriage,
and thereafter to other uses declared, the in-
strument would have been void as a grant;
and though if a pecuniary consideration had
been expressed, it might have operated as a
bargain and sale, then thefee would havebeen
in B in trust for A, andnot in A, as intended ;
and if the marriage had happend, the uses de-
clared, which it was intended should confer
legal estates, as being executed in possession
by the Statute of Uses, would have been mere
trusts.  So also, if A had granted to B, in fee,
to the use of him, A, and another, in fee, with
a view to vest the cstate in himself and such
other jointly, (a case very likely to have occur-
ed on appointment of a new trustee), the deed
was either inoperative, or if it could have
operated as a bargain and sale, the legal estate
would have been in B. In the above and the
like cases the intention was that the instrument
should operdte as a conveyance at Common
Law, and that the first use raised should be in
the grantee to uses, and this would be so, and
the instrument would so operate now that
lands lie in grant; but if it can only be sup-
ported as a bargain and sale, or covenant to

stand seised, the first use raised is of course
in the bargainor or covenantor,

If the instrument could be supported as a
Common Law conveyance by way of rcloaée,
it would work as intended, but this presup-
poses possession, or some vested estate, at
least, in the releasee. Possibly the Act of 12
Vie. ch. 71, sec. 2 (vepealed) might aid the
want of possession, or of estate, in cases of
grants after that Act; the construction of that
gection is, however, very cbscure.

Great caution appears requisite in the use of
this Act, as the forms in its schedules are, in
strictness, appropriate only to the most simple
conveyances. The form in the first schedale
is that of a grant in fee simple, and the cove-
nants in the second section are framed with
reference to an assurance of that simple de-
seription; and it may be useful to impress
upon parties who choose to avail themselves of
the Act, that more than usual care will be ne-
cessary to have their deeds accurately engros-
sed. The Act gives a particular efficacy to a
particular form of words, and the slightest de-
viation from that form will endanger the ope-
ration of the Statute with reference to the
covenant in which the mistake occurs; and
such covenant may then, under the second sec-
tion, be lcft to the very doubtful effect it may
have by its own independent operation.

Section 8 of schedule 2 authorizes the intro-
duction of exceptions and qualifications of the
covenants, but for the reasons above given it
is dangerous to interfere with the forms, unless
in very clear cases, for it may not be casy to
determine what is the introduction of an ex-
ception or qualification. Thus the superadd-
ing to the covenant for right to convey free
from incumbrance the words ‘“exzcept a cer-
tain mortgage dated, &c.,” would clearly be
within the authority 5 but in the very common
case of striking out the words ““ notwithstand-
ing any act of the said covenantor” with a
view to render the covenant for right to con-
vey, and all subsequent covenants ungualified,
it is by no means clear that thatis an introduc-
tion of an exception or qualification ; itis rather
the omission of that which is intended to en-
large the covenant and deprive it of its ox-
ceptional and qualified character, and render
it according to the common expression * full
and unlimited.” If the forms of covenants in
the Act did not, as in effect they do, except

the acts of all other than the covenantor, and
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were not confined only, as they are, to his acts, ! course he was party, and therefore privy to the

&ec., and the words * notwithstanding any act
of the covenantor’ had accordingly been omit-
ted in the Act, then the insertion of those
words by the conveyancer would have been
the introduction of an exception and qualifica-
tion within the Act; and if this be so, the
omission of those words cannot be the same
thing, and be also an introduction of a qualifi-
cation. Even though the omission of the words
should be within the Act as regards the fivst
covenant, it by no means follows that the
effect of such omission would extend to the
following covenants, and if not they would
remain qualilied ( Trenchard v.Mloskins, Winch.
91, 1 5id. 328 ; Browning v. Wright, 2B. & P.
18.) The common practice in the profession is
to strike out the words “‘notwithstanding, &c.”
under the belief that thereby all the covenants
arc to be read as in the second column, but
unqualified, and without any acts or defaults
of any onc being excepted. If, however, the
above remarks are eatitled to any weight, it
might be prudent in such cases to give the
covenants at full length.

The forms of covenants adopted have receiv.
ed the sanction of the use of centuries, and as
their effect is well understood, and they have
been illustrated by many cases, it is very un-
wise to vary from them without necessity. Tt
has been said, however, that in some respects
the forms are not sufficiently extensive, and
that they should extend to matters to which
the covenantor may have been party or privy,
for that these words are not included within
the words * permitted or suffer ed Sug, Vend.
13 ed. 490.) Therefore where a mere trustee
to bar dower (the purchager taking the fee,
subject to his interpose estate, joined with the
purchaser in making a mortgage, having previ-
ously concurred with him in another convey-
ance, (Hobson v. Middicton, 6 Bar. and Cres.
295 ;) it was of course held that the latter con-
veyance was a breach of his covenant that he
had done no act to encumber the estate, and
the Court would not look to the value of his
estate or the trust engrafted on it; but it was
held that he was not responsible for the con-
currence of the purchaser in the same deed,
although he covenanted that he had not per-
mitted or suffered any act whereby any incum-
brance was created. The common words that
he had been * party or privy,” &e., would have
given a remedy under the covenant, for of

U C. C.P.427.)

conveyance, although the purchaser might
have conveyed without him. So again the
covenants only extend to acts, &c., knowingly
or willfully suffered or permitted to the con-
trary, and not to all defaults of the covenantor,
and the distinction is very material: (Sag.
Vend., 18 ed. 490.)

It is not prudent to omit a covenant, as for
instance, the covenant for quict possession or
further assurance, under the impression that
the covenant for right to convey free from all
incumbraunces will afford in all cases an ade-
quate remedy.  Thus, larger damages may be
recovered under the covenant for quieb enjoy-
ment than under that for right to convey:
(Hodgins v. Hodgins, 13 U. C. C. P. 148
Richards, J., diss. ;) under the latter, unless in
cases of actual or constructive frauds by the
covenantor, defects in title through his default,
or the right of some one claiming under him,
and the like, no greater damages can be re-
covered, as a' gencral rule, than the purchase
money and interest. So, on the other hand,
the remedieson the eovenant for right to convey
are not always supplied by the covenant for
quict possession, as under the latter no cause
of action ariges till disturbavce. Under the
covenant for right to convey only nominal
damages are recoverable, unlegs there be prool
of actual damage or eviction: (Dunnon v.
Prank, 14,U. C. C. P. 295 ; Snider v. Snider,
13 U. C. C. P. 158, Grahame v. Buler, 10
AL

The illness of Mr. Justice John Wilson bas
assumed such an alarming character that his
life is despaired of. Ile succeeded notwith-
standing his illness in finishing the Goderich
Assizes; but conld do no more, and went to
London torest. Judges Hughes of St. Thomas
took the Agsizes for him at Chatham, and
Judge Duggan of Toronto was sent to fill his
place at Sandwich. It was at first hoped that
perfect rest and change of air might restore
his failing health, but his physicians now fear
the worst. The sympathies of his many
friends in the profession and out of itare wiih
him in his suiferings.
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SELECTIONS,

MODERN TEXT-BOOKS.

‘We have more than once had occasion to
deplore the increasc amongst us of what are
~called “Text-Books of the Law » upon parti-
cular subjects. Tuey are for the most part
‘the productions of young men, neither profes-
sedly versed in the law, nor seasoned by prac-
tice  Tndeed, it is because they are in quest
of practice, and in the hope of 6btaining it,
that most of them, ill-advised there can be no
doubt, go on rushing into print, until they are
satisfied, by the result, of the folly of the ex-
periment.  With this large and, unhappily,
inereasing number of pretenders we have done
for the time. We propose, however, to say a
few words upon modern text-books of a higher
order, the true use to be made of them, and
the abuse of them which is made.

A text-book upon any branch of law is but
a methodised digest of the law applicable there-
tos a sort of catalogue raisonnie of cases,
dicta, decisions, and enactments; concisely
arranged, 80 as to insfruct the learned reader
who desires to go to the fountain-head, where
the sources lie; and, withal, full and clear
enough to be undergtood by the merest prac-
titioner, and, in that vegard, to merit at least
the qualified commendation which Mr Carlyle
onee bestowed upon M. Thiers' “History of
the Revolution,” “That if you know nothing
aboutit, it can tell you agood deal.  We think
that no text-book now in use amongst us, not
even the very best of them, ought to be used
for higher purposes than those very useful
purposes to which we have enumerated. At
all events we are quite sure that to treat them
as haviog of themsclves any authority, to
cousider them as the representatives of their
originals, or to hold that the study of the old
learning is in any way superseded by, or may
in any degree be dispensed with in favour of
the nmew compendium is a most pernicious
mistake, and the more deplorable because of
its growing prevalence. In that growth we
cannot help seeing one of the actual symptoms
of the decline of legal science.

It is no unfamiliar thing to hear a counsel,
now-a-days, reciting to the court whole pass-
ages from the treatise of living writers, and
these, it may be, writers highly respectable in
their way, but certainly not arrived at the
heights of the science, nor yet enjoying the
prestige of the ermine. The laxity with which
this lazy habit of the Bar is indulged by the
Bench, is more noticeable in Courts of Bquity
than in those of Common Law; and we have
heard it suggested that the reason is to be
found in the hurry and fatizue, which the
struggle to keep down the threatening mass
of business under the Winding-up Acts has
introduced into the bosom of those sometime
slambering establishments. This excuse, so
far as it relates to the putting of “Lindley on
Partnerships,” for instance, upon the same

footing with the cases which he cites in his
foot notes, is unsatisfactory enough. Yet let
the Bar of the Superior Courts have the bene-
fit of it, so far as it goes. The mischief, how-
ever, is far more widely spread. There are
now local courts and local bars in all the
counties and great towns of England and
Wales, not to speak of our transmarine cm-
pire. There are County Courts, Recorders’
and Quarter Sessions’ Courts, Magixtrates’
Courts, and Revision Courts ;—(for as yct we
have had no experience of the new Courts for
Trial of Election Petitions), and, last but not
least, there are the Parliamentary Committees,
quasi courts of much influence and having
their own bars. 1In each and all of them the
bad habits which we reprehend is more or less
prevalent. In each and all of them the fatal
reaction of that habit upon itself is making it-
self felt, TIn each and all of them there isa
want of tone in the system. The ring of the
metal is getting less and less clear. If the
habit lasts much longer, we shall hear of its
being drawn into a precedent:—and when
once that is so, the day of learned lawyers
will be nearly done.

There remains an objection, still more seri-
ous, to be stated to this abusc—it is full of
danger to the interests of the suitor. There
is'no safety in an indolent reliance of that kind.
There is not one text-book known to lawyers
which is beyond or above criticism, in respect
of the accuracy of its analysis, or the complete
ness of its synthesis. The works neither of
Lord St. Leonards, Lord Tenterden, nor Mr.
Justice Williams, in this century, neither of
Chief Baron Gilbert, nor Sir William Black-
stone in the eighteenth century, nmor yet of
Lord Hale himself in the seventeenth, much
less those of his learned but too fervid prede-
cessor in the same century, Sir Edward Colce,
can be pronounced to be eniirely without
errors, whether of omission or of commission ;
and on the contrary, those of Coke and Black-
stone are particularly obnoxious to criticism
on efther ground. Yet amongst them all there
is not one name to which the imputation of
cacoethes seribendi is attached, or with which
the fame of learning or exemplary labour is
not associated to a degree which, in a mere
book-making time like the year 1868, must
seem prodigious. But if such as these must
still be held unequal to the character of ora-
cualar infallibility, how can it be said that the
reen of the second rank are fitted to assume it ?
If we are to receive nothing upon trust, though
it be from the noble and learned commentator
of the Laws of Vendors and Purchasers, it
surely must be very unsafe as well as unrea-
sonable for any man, student, counsel, or
attorney, to pin his simple faith to any work
on the law of contracts, although it be that
“ gtandard work,” as the provincial or practi-
cal mind esteems it, the treatise of Mr. Addi-
son himself.

That it is not only unsafe, but dangerous
in the highest degree, we think needs no proof,
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Those who require it, however, we algo think,
can easily furnish themselves with the most
convincing proof, by taking at random any
single page, for instance, of Mr. Addison, and
testing with the help of the Reports the value
of hig citations, But we are minded even to
spare them even that labour. We have at
hand two works (of the second rank, perhaps,
but yet of the highest grade in that rank), both
published within the last year, one of them
indeed late in the summer of this year. Of
both we have had occasion to express—what
we felt and feel--the greatest admiration.
They are, and in all probability must remain,
not in name merely, but in fact, the standard
works upon their respective subjects,—*“The
Law aad Practice of Injunctions in Equity;”
and “The Law of Mortgages and Securities
upon Property.” If then it be made clear to
their readers that not cven Mr. Williamson
Kerr, nor yet Mr. William Richard Fisher,
may be implicitly relied on, and that, on the
contrary, it is absolutely necessary to probe
and examine into the accuracy of either, before
adopting his opinion, or acting according to his
advice, in order fo be quite safe, they will be
the first to acknowledge that we have chosen
two very striking illustrations of the perils
which environ them.

Let us commence with Mr. Kerr, the carli-
est in order of publication; and first let us
open his pages on “Titles to Light,” under
the Prescription Act.

The reader of the treatiseis nof informed of
the statutary abrogation of all customs to the
contrary ; and he is informed that, ¢after an
obstruction has lasted for a year,” without
proceedings being taken, ¢ the custom of Lon-
don or other local custom will prevail” (p. 857);
a most erroncous method of stating what must
have been Mr. Kerr's meaning—rviz., that the
obstruction in the case supposed will have the
effect given to it by that statute.

With respect to * patents,” we find it said
that (p. 423) “until entry of registration the
original patentee is to be deemed and taken to
be the gole and exclusive proprietor of the
patent;” and (Ibid) “the registration of o
patent will complete an inchoate title ;” and
for these manifestly erroneous propositions, the
15 & 16 Viet., c. 83, s. 85, is cited. Turning
to that section, however, we find that the
t registration ” there spoken of is that of
“assignments of patents ;7 which is quite an-
other thing. With even greater inaccuracy it
is denied, on the supposed authority of the
cited cases, that (p. 408) *‘the plaintiff has any
right to the discovery of particulars on which
the plaintiffs rclies, as shewing a user of the
thing patented prior to the date of the patent;”
the true point decided bheing that he has no
right to such discovery as to the like particu-
lars when relied on by the defendant.

A still stronger contrariety between, the
learned author’s note of the point of decision,
and the decision itself, occurs at p. 643, where
Lord Romilly, M.R., is made to hold that *an

injunction restraining a defendant, his servants,
and agents, does extend to his tenants ;7 his
lordship having expressly holden the very con-
trary—viz., that it docs not extend to the
tenants, and will not be enlarged so as to ex-
tend to them.

The authority of 1 Railw., C. 616, is cited
for the startling position that (p. 632) *‘ the
question, whether there has been a misrepre-
sentation or concealment of material facts upon
the application for an ex parte injunction, can-
not be taken into consideration, on appeal from
an order made by the courtin which the injunc-
tion was granted, or by which it was continu-
ed.” The marginal note—as usual, a very in-
accurate one—does certainly favour that erro-
neous reading of the judgment. But the
report shews the true reading to be simply
this :—That, to entitle the party objecting to
an order to dissolve on that ground, he must
lose no time after discovering the fact in mov-
ing the court below, and if he neglects to do
80 (e.g. as in the principal case, during the
whole of the long vacation), neither that court,
nor, on appeal, the court above, will entertain
his application.

A student—if he be led to believe (what he
is told at p. 498) that “4f is nol necessary, in
order to render such evidence (Z.e., parol evi-
dence of particular meaning of phraseology)
admissable, that there should be any ambigu-
ity on the jfuce of the instrument, which has
to be construed,”—will certainly be very much
misled. And if, notwithstanding, he should
hold to the familiur distinction of ambiguitas
patens and ambiguitas latens, it will probably
be that, to borrow the words of an epilogue of
Tord Coke, he has *‘at some other time, and -
in some other place,” found the requisite in-
struction. We do not for a moment suppose
—and far less wish others to suppose—that
Mzr. Kerr really intended to lay down the pro-
position in question. All that we mean to say
of this instance of inaccuracy, and of those
which have gone before, as also others which
we had selected, but to which we must for
brevity’s sake be contended to refer in a {oot-
note,*—that there ig a great want of precisivn
in the language of the abstract, and that, here
and there, it is too evident that the toil of
compilation has given place to the easicer labour
of trangeription.

Tt is always toward the end, or atleast the
middle, of a great work like Mr, Kerr’s other-
wise valuable treatise, that these blemeshes
first appear or become frequent. We cannot
help thinking that the real secret is there. It
is in the literal meaning of the hackneyed
phrase to “the hurry of composition” that

# The following cases appear to have be more or less mis
understood— vlz., Coutls v. Gorhum, Needham v. Oxiey,
Sweet v. Benning, Readev. Conquest, Reade v, Lacy, Pollard
v. Clagton, and Grand Junction Canal Co. v. Dimas, at pp.
355, 437, 454, 464, 526, and 641 of Mr. Kerr’s, Of points
imperfectly stated, the cases of Wynne v, Griffith, atp. 557,
of v. The Attorney-Generol v. G. N. R. Co., and Hure v. L.
& N. W. R. Co, atp. 548, of Beeching v. Lloyd, with its
gister cases at p. 551, and of Thornhill v. Thornhill, at p.
640, may serve as cxumples.
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the fault is mainly dae. The printer wants
“eopy s the 'mu.v“buf is importunate; the
author i busicd about many thiugs; but the
publication cannot now be deferred any longer
—a constellation of chanees full of ill omen for
t‘ln credit and asefulness of the coming book.
Tet us next turn to Mr. Fisher’s treatise. It
is cortainly & work of even higher reputation
than that of Mr. Kere, whether we regard the
length of time during which it has been receiv-
ed as the best text book upon thelaw of mort-
fact of its having recently
s ol a second edition. It
is neverthel open to much the same animad-
versions. Let us not be misenderstood. With
alt the deductions which we are golng to make
from the commendation of which we ¢ havenever
Been niggards towards Mr. Fisher’s very labor-
ious, learned, and useful treatise, we still see
To yeason to T :t those commendation or
iy g And it is precisely
ves g0 thoroughly the
of being the only good
»we hdve of ¢ The Law
ther Hecorities upon Pro-
L we 8¢ iu:t it to illustrate car pre-
ensures, in preference Lo scores of others
wore obnoxious to them, and to which
censures must, therefore @ jfortiors, b’
ergd to attach.  For if our sciolists
not even the ‘;tm&m d

,m.E\ <h

rnde to discover that
s are implicitly to be relied on, their

ron run of compilers cannot
cold :—
“ And this cugample added yet thivto,
That 1f gold ruste, what should iron do?”

With respect to the following selections from
My, ¥igher’s book, we need scarcely explain
that our references are to the ecdition of the
present )mar.
pon the important question of the naturc
of the possession which supports posscssory
Hen, one doctrine is laid down (p. 158) which
cortainly is in open contradiction to the law ;
viz, that #he mere possession of goods by a
factor or other agent will confer no lien, if by
the terms of the contract, by his own permis-
sion, or by legal construction, they cvidently
remain under ¢he dominion of the principal;”’
—and Haggard v. Mackenzie, 25 Beav. 493,
i cited in mxpport. On referring to that case,
however, Lord Romilly, M.R., will be found to
have emitted no such view subversive of the
whole of the law of lien. On the contrary,
what he decided was, that even a servant
entrusted with goods in a place under his mas-
ter’s control may, before the bankruptey of the
latter, acquire a lien upon them by simply re-
moving them to another place, not being under
his master’s control ;—but that, until then,
his master contmues to have thcm, througbh
him, in his order and disposition ; although he
calls the servant his factor or agent.

In treating of notices of sale by mortgages
under their powers of sale, the point decided
by Vice-Chancellor Stuart, in Ford v. Lealy

(or Heely), 3 Jurist, N. 8., 1116, and 5 W, R.,
51%, is stated to be that (p- 903) “the expr ess
notice'clause (in the mortgaged’s power of sale)
would not help the purcha ser unless the con-
tract were vaild:” on which the author pro-
cocdg to remark, that “as this was the ques-
tion for decmon it does not appear how the
clause could bo made usefal”  Now it is very
obvious that the Vice-Chancellor didgive effect
to ¢ the express notice clause” in that cas e
for he directed the usual references as to title.
And we fiud, on looking into hig last edition
of Vendors and Purchasers, that Lord St. Leo-
nards, with his usual accuracy, has stated it
thus, ¢. 1, 8. 5, pl 88, p. 68;—TIt was held
that the moltgagee hirasell could make a good
titley yet he was clearly liable fo the creditors
(viz., under a trust deed executed by his mort-
gagor after default) for selling contrary to his
power. The contract itself shewed that the
proper notice could not have been given; yot
equity at his suit enforced the contract.”

Of the power of salc in general, Mr. Fisher
gays (p. 505} : ““The power may be extended,

v reference to property not specifically in-
cluded in it;”—a position which may, or may
not, be approved by the court, but which cer-
tainly, was rot laid down in the solitary cas
of Ashworth v. Mounsey, 9 Bxch. 175, which
Le cites to support it. There the only ques-
tion being whether the purchaser was entitled
to recover his deposit, and the sufiiciency of
the vendor’s power of sale coming incidentally
under congideration, it was hel d, upon the
peculiar wording of the power, that it was ‘n—
tended to a')ply @ priori not only to the pay
of the estate then ch.lrgod, but also the rest of
the estate, which it was also then agreed to
charge by an cquitable mortgage ther cafter to
he made, and whlch after wards was madle.
And it wag algo held that, even if that were
not so, the purchaser could not recover his
deposit; the true nature of his vendor's in-
terest having been correctly deseribed in the
conditions of sale.

Of the pawnbroker's power of sale in parti-
cular, it is said, on the authority of the 89 and
40 Geo. IL, c. 99, that after sale, “the over-
plus on the price is to be paid to the pawnee
or hig representative.” It may be that “paw-
nee” is an error of the press for “ pawnor.”
But, in that case, it would have to be explained
why the condition is omitted that the claim
be made within three years, as also the ponal-
ties of fine and forfeiture by which performance
is enforced.

A mortgagee in possession, it is said (p. 886),
“ig not obliged to defend the possession of
property which the exercise of a strict legal
right has thrown into his hands.” The pro-
position is too wide, and as lawyers would
say, ‘“‘bad for the excess.”  Confined within
the limits which the two authorites cited by
Mr. Fisher (LPerry v. Walker, 1 Jur. N. S.
746, and Cocks v. Grey, 1 Giff. 77) impose,
viz.: that the mortgagee in possession is not
bound to defend it “against lawful owners,”
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and especially where the law is not clear, the
proposition is reasonable and right.

The point decided in “ The Change,” Swa-
bey’s Adm. R., 240 (quoted by the authoer from
29 L. T\ 147), has been likewise misunderstood
—at least, we cannot find in either report any
trace of the refusal of evidence of which Mr.
Fisher makes mention (p. 933), viz: “ of the
rate of interest agrecd to be taken on a bot-
tomry bond.” It is unlikely, indeed, that the
conrt have refused to take such evidence, if the
silence of the instrument itself had been the
only difficulty.* DBut, in truth, the question
was not raised, and all that Dr. Lushington
there determined, was to refuse a motion for
leave to alter the bond, by fiiling up the blanks
which had been left for the insertion of those
rates ; the ouly evidence upon which the
motion was founded, being an exhibit purport-
ing to be sworn at Caleuntta, and to be the
notarial certifieate or aflidavit of a practitioner
there, by whom it had been draughted, and
which stated that the agreed rates had been
omitted by him in mistalke.

At p. 968, the case of Green v. Briggs, 6
Hare, 632, is thus stated :—* Where the bank-
rupt devisee of an equity of redemption dis-
claimed, and the bankrupt was joined, he ha
no costs from the mortgagee; for, it secms,
by the disclaimer, the assignee’s interest be-
came re-vested in the bankrapt.” 1t is a mass
of error. The assignecs disclaimed ; and there-
fore the bankrupt, in whom the equity was
thereby re-vested, was joined, but had no costs
from the mortgagees.

A still greater puzzle has been, naturally
enongh, occasioned at p. 1035 by the substita-
tion of “ receive” for ““pay.” Asitstands, the
reader learns from the placifum in question
{1874), that “if the person entitled attends (at
the time and place of payment) by his agent,
the agent ought to be authorised by a power
of attorney to receive the moncy; and, for
want of such authority, the court has refused
to make the order absolute, although no person
appeared to receive the wmoney (Whitehead v.
Lyall 2 Jar, N. S. 671;) 8 Sm. & G. 314.7

There is, at p. 624, a similar blunder (“ to”
for  “by”), which combined with a singular
want of precision in the wording of the whole
sentence, will certainly justify mankind in
asing Mr. Figher’s name for these two pernici-
ous heresies: (1.} Purchase-money is payable
by, not to, the vendor; and (2.) Where the
title is deduced by recital from him, a subse-
quent purchaser will not be affected with notice
of non payment. It is only by dint of much
dislocation and transposition of the verbiage
that we arrive at the real meaning of the cases
cited in the foot-note to that passage, which is
this:—“ A subseqnent purchaser will not be
affected with notice of non-payment of the pur-
chase money to the original vendor, merely Oe-
eause the title is deduced by rental from him;
Jor the recital does not show the non-payment.

*Bee O
other o

enson V. Heron, V. & P, (Lith edn.) p. 648, and
ore eited.

Szryeaxts’ Ixy AND 118 PORTRAITS.

We had marked a number of alimost parallel
passages to those above presented, but thelaws
of space are inexorable when the condact of a
quarterly is question. We must therefore con-
tent ourselves with a simple reference to each,
by pluciium and by page Let us also say,
that we do 80 quite as much in the hope of
attracting the astention of the learned author
to the blemishes apon his otherwise admirable
work, of which these are so many specimens,
as becavso they serve the purpose for which
we noted them—that of illustrating and justi-
fying what we have said concerning the periis
of reliance upon text-books.— Law Leview.

SERJEANTS INN AND ITS PORTRATIS.

The superb re-decoration of the Hall of Ser-
jeants’ Inn, in Chancery lTane, and the cata-
loguing of its portraits, call public attention
just now to that ancient and time-honored edi-
fice. Mr. Sorjeant Bain, the treagurer of the
Inn, deserves great credit for his man
of there-embellishment, and for uis publicatic
of the Catalogue of Portraits.  Before entering
into details, we had better give a general ac-
count of Serjeants’ Inn itsclf, and we canuat
do that better than by exiracting what Mr.
Timbs has so ably written on the subject, in
his recent popular work, entitled  Curositics
of London: "—

T

$331
o

“There were,” says Mr. Thnbs, “originally

three inns provided {or the reception of the
judges, and such as had attained to the dignity
of the coif, viz., first, Scroop’s Inn or Serjeants’
Place, opposite St. Andrew’s Chuarch, Holborn,
now long deserted by the Serjeants; secondly
Serjeants’ Inn, Fleet Street, which was held
by lease under the dean and chapter of York,
and is now deserted as an inn for serjeants;
and thirdly, Serjeants’ Iiff, Chancery Lane,
the only place that can with propriety be at
present called serjeants’ Inn. Seroop’s Inn
belonged to John, Liord Scroop, and was after-
wards known as Scroop’s Court.  After his
death, it was let out to some serjeants, who
adopted it as their place, whence it was called
Serjeants’ Inn, in Ilolborn. After thoy dis-
used it, the site was let for tenements and gar-
dens. The serjeants about the heginning of
the reign of Henry VI., and not before, resor-
ted to the Fleet Street Inn, which had a very
fine chapel and hall, and a stately court of tall
brick buildings. It likewise retained a stew-
ard, a master cook, a chief butler, with other
attendants and servants, and a porter. The
old inn in Holborn having been sold, and the
Tlect Street Inn having become dilapidated,
the serjeants were quite ready to entirely emi- -
grate to Chancery Lane, the third and chief
inn to which one need invite attention. It
bore once the name of ‘ Faryndon Inn,” and it

#PL 839, ad cale; (p. 202) 475, ad cale; (p. 269) 1122, od
cals; (p. 610) 1143 5 (pp. 621-22) 1205, ad cale ; (p. 654) 1377
(p. 768) 13885 (. 7T0) 1443 ; (. T9
14065, note (s.); (D. 865) 1489 ; {p. 824
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was known as early ag the 17th Richard IT,,
when the inheritenco belonged (and has done
since) to the Bishop of Ely and his successors.
In the ‘accompt’ of the Bishop’s bailiff, 12
Henry IV., it was called ¢ Faryndon Inne,’ and
it was stated ‘that the serjeants-at-law had
lodgings there) Iun 1416, 7 Henry V., the
whole house was demised to the judges and
others learned in the law. The freehold after
having passed through various hands, came to
be held for three lives by Sir Anthony Ashley,
Knight, under whom the judges and serjeants
continued to rent it. Eventually the serjeants
negotiated with the Bishop of Ely for the pur-
chase of the fee simple of the property and the
same was ultimately vested in the society by
an Act of Parliament, creating the Society of
Serjeants’ Inn, Chancery Lane, for the pur-
pose, a corporation, upon the annual payment
for ever of a fee farm rent to the Bishop and
his successors. The officers belonging to this
inn are similar to those in Flect Strect—name-
ly, a steward, a master cook, a chief butler,
and their servants, and a porter. In 1857-8
the inn was rebuilt (under the auspices of
Serjeant Adams, the then treasurer) by Sir
Robert Smirke, R.A., cxcept the old dining
hall of the society, which was then fitted up
as a court for Exchequer Equity sittings, but
is now uscd as the state dining room of the
serjeants, including the common law judges,
who are always serjeants-at-law. The hand-
somest room is, however, the privite dining-
room, which containg one of the fincst collec-
tions of legal portraits in the kingdom, includ-
ing those of Sir Edward Coke, by Cornelius
Jansen; of Lord Mansfield, Lord King, Sir
Prancis Buller, Chief Justice Tindal, Lords
Eldon, Denman, and Lyndhnast, all by paint-
ers of note. The windows (containing the ar-
morial ensigns of judges and serjeants) are
finely executed. The chambers where the
judges of the common law sit to hear sum-
monses and other private matters are in this
inn.  The arms of Serjeants’ Inn are, or, a
stork, ppr.  This Serjeants’ Inn is the exclu-
sive property of the serjrants-at-law, or servi-
entes ad legem, who are the highest degree in
the common law.

“The other, but obselete inn, in Fleet Street,
already described, still bears the name of Scr-
jeants’ Inn, and this is Hable to be mistaken
for the now only real Serjeants’ Inn in Chan-
cery Lane. The Fleet Street Inn was de-
stroyed in the Great Fire, was rebuilt in 1670,
and again rebuilt, as we now sce it, with a
handsome stone fronted edifice, by Adam the
architect. This inn is now let in private
chambers to any one who likes to rent them.”

So far Mr. Timbs; but since he has written,
not only the picture-room and its contents
have been thoroughly renovated, but the State-
hall and other apartments have undergone
complete restoration. The State-hall is now
rendered suitable to the dignified company
who frequent it. It has been refloored, re-
painted, and the old cumbersome stove has

been removed, to make place for heating by
hot-water pipes. Two gas-burners from the
ceiling brilliantly illuminate the room, throw-
ing a picturesque light upon the antique cary-
ings, armorially stained windows, and on the
grim bust of Charles IT., placed ab:ove the table
of honour. Iere the judges and serjeants may
in thorough comfort dine, according to custom,
on the first and last days of Term.

The first of next Term will indeed be some-
what remarkable, as at the dinner on that oc-
casion four new serjeants will be admitted—
namely, two judges, Mr, Justicc Brett and
Baron Cleasby, and two serjeants-at-law, Mr.
Sargood and Mr. Sleigh.

Serjeaut Bain has not been content with the
re-embellishment of the hall internally (the
exterior has been made also very handsome),
but has added literary light to the institution,
in the publication of a catalogue raisonné of
all the portraits, whether pictures or prints,
in the building. ~This catalogue, which he has
brought out with the assistence of Mr, Serjeant
Burke, is very comprehensive.

Beyond a record of the portraits contained
in this ancient and unique hall, the resort of
the various scrjeants-at-law for ages past, it is
not our province to offer any artistic judgment
on the merits of any particular one, save those
of the eminent Sir Edward Coke, Knt., by
Cornelies Jansen, and Sir Francis Buller, Bart.,
by M. Browne, which carry with them the
reputation of being the most magnificient
among the whole collection. These paintings
are in the best style of the artists of the day.

The catalogue does not describe how in
every case the portraits of eminent judges
found their way to the hall. In all probability,
in the majority of instances, they were the
presents of the judges themselves ; but in some
the Inn is indebted to the liberality and fore-
thought of descendants, relatives, and even
private individualg, for the honour done them
by placing under their safe custody the only
remaining resemblances of thoge who were
once the great expounders of the law, and are
now the time-honoured monuments of the
study of that science, upon whose exponents
all lawyers look back with reverence. The
portrait of Lord Lyttleton, who was Lord
Keeper in the of Charles I., was presented by
a Mr. Ray, as was also that of Sir John Powell,
Knt., one of the Judges of the Conrt of King’s
Bench, who presided at the trial of the seven
bishops. But for the munifience of this gen-
tleman, those noble effigies might have been
lost to the world, or have decorated the walls
of some obscure mansion where their higtorical
associations might have been wholly unknown
orunappreciated. Atthe Boardof Green Cloth,
November 2nd, 1847, Lord Denman is stated
to have moved a resolution, thanking the Mar-
quis Camden for the present of a portrait of
his ancestor, Sir John Pratt, Knt., who was
Lord Chief Justice of the King’s Bench from
1717 to 1725, the year of his death. And on
the 31st January, 1839, a vote of thanks was



April, 1869.]

LAW JOURNAL.

[Vor. V., N. S.—93

St. Leovarps oN CAMPBELL.

passed to Sir William Horne for the present
of the portrait of the celebrated lawyer, Lord
Mansfield, who for thirty years presided over
the Court of King’s Bench. Owen’s picture
of Lord Tenterden was presented, in 1850, by
the present Lord Tenterden; and in 1839 Mr.
Bayley presented the likeness of his father,
Sir John Bayley, to the Inn ; and in the same
year Lord Lyndhurst presenied the Soclety
with the portrait, by Phillips, of himself. The
Soeciety has also a fine portrait of the late Lord
Chancellor T'ruro, by T. Y. Gooderson, after
Grant, R.A. ; of this the following is a minute
of the Board of Green Cloth, November 2rd,
1861 :—

“Mr. Serjeant Manning, the Treasurer
stated that Lady Truro had presented a por-
trait of Lord Truro, which in rcliance upon the
gallantry of the Judges and Serjeants, Serjeant
Manning had taken upon himself to suspend
in the Ilall. Resolved that the present be ac-
knowledged by a deputation consisting of the
Junior Judge, Mr. Serjeant Storks, and the
Treasurer.”

"T'he only portrait of a modern Serjeant (not
a Judge) suspended to the wallg is that of Mr,
Serjeant Adaws, for many years Acting-Trea-
surer to the Society, and Chairman of the
Middlesex Bench of Magistrates, and Assistant-
Judge of the Sessions. This portrait was
partly the substitute for a presentation of a
piece of plate to the Serjeant, in consequence
of hiy able management of the rebuilding of
the Inn, and in token of his exertions for many
years, in the interest of the Socicty. At the
Board of Green Cloth, January 15th, 1839, it
was resolved : —

“That the Judges and Serjeants, Members
of this Society, are deeply grateful to Mr. Ser-
Jjeant Adams for the ability, the judgment, and
the unwearied zeal, which he has exerted in
the enfrachisement of their ancient site, to
which they chicily attribute the happy results
which have been finally reported to-day ; and
as a small memorial of their appreciation of so
noble a service, they solicit his acceptance of a
a piece of plate of the value of 100 guineas, to
which they will all contribute, which the I'rea-
surer will procure; for which Mr. Baron Ald-
erson will supply an appropriate inscription ;
and which they trust Mr. Serjeant Adams will
esteem, not with reference to its unworthiness
in the point of value, but to the cordiality
with which it is offered him*”

But at a subsequent meeting of the Board
it was resolved to request, in its place, the
Serjeant to sit for his portrait, to be placed in
the hall, the additional expense beyond 100
guineas to be defrayed out of the funds of the
Society.

We believe that the last portrait presented
to the Society is that of Sir William Erie.

In addition to the oil paintings which deco-
rate the walls of the hall, there are three or
four water-colour drawings and a large collec-
tion of very valuable and scarce prints in

frames, cxectited by the leading artists of the
day, most of which have been copied and en-
graved from coloured portraits. There are
also a large number collected together in a
portfolio, only remaining there for want of
space to cxhibit,

T'he catalogue gives the whole in numerical
order, and no small pains have been tfaken to
make it in every way complete ; great attention
having been paid to the correctness of the dates
of births, appointments, and deaths.

In fine, this attention paid to the structure
of Serjeants’ Inn and to its history, speaks
well for the prosperity and permanence of this
most ancient and honourable Society, whose
well-being is'of moment to all members of the
legal profession. The serjeants-at-law are, be
it remembered, independent of the Crown, and
have been at all times the staunch upholders
and defenders of the law, the constitution, and
the liberties of this country. Their ranks
should always be well filled, and it is a pity
that there should be now any vacancies lelt
open in the appointments of their leaders, the
Queen’s Serjeants, who are an old institution
of the State.—Law Lwicw.

ST. LEONARDS ON CAMPBELL.

Misrepresent-tions in. Campbeld's lines of Lyndhurst
and Broughom corrvecied by Si. Leonards.
London: John Murray.

The nonagenarian ex Chancellor is as plucky
and almost as vigorous as was the Sir K. Sug-
den of half a century ago.  Last week the
learned and venerable lord appeared in the
witness-box and gave his evidence not only
with lacidity, but he also showed the counsel
who cross-examined him that he could still
hold his own in a legal fight. A yet more
conspicuous witness of the unfailing powers of
Lord 8t. Leonards is his reply to some of the
misrepresentations in  Campbell’s lives of
Lyndhurst and Brougham. Before the post-
humous volume of Lord Campbell’s work was
nine days old, Lord St. Leonards was out with
his rejoinder.  'We are of opinion that the
learned lord need not have been at the paing
of answering the statements of a work which
has been, so far as we know, censured by the
whole world of critics. The lives of Lyndhurst
and Brougham are such a gross caricature that
no one can be deceived. It seems that Lord
Campbell could not think well or write fairly
of any lawyer who was contemporary with
him. It was his opinion that his rivals were
vastly inferior in intellect and moral character
to John Campbell, and it was his apparent
object in preparing the last volume of his Lives
to inform a benighted world that in the nine-
teenth century there was only one great and
worthy lawyer, and that eminent and excep-
tional individual was John, Lord Campbell,
However, we can hardly be surprised that.
Lord St. Leonards could not resist the temp-
tation of exposing some of the misrepresenta-
tions that especially relate to himself.
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Lord Campbell tells a story about a dispute
in Court between Lord Chancellor Brougham
and Sir E. Sugden, and he adds that the latter
was laughed at.  This Lord St. Leonards
denies, and tells us what really occured. Lord
Brougham was in the habit of reading and
writing letters in Court, and Sir B. Sugden
very properly rcfused to go on with an argu-
ment whilst the Lord Chancellor was plainly
and even ostentatiously engaged in letter-
writing. The Lord Chanecllor made a testy
remark, but there was no demonstration ; and
afterwards, if he had occasion to write a letter,
hie did so on the open note-book, and in a man-
ver that did not attract attention,

There wag an unfortunate difference between
Lord Chancellor Brougham and Sir f. Sugden,
which was the subject of a sharp debate in the
House of Commong, the report of which is
copied from ¢ Hanscard,” and given ag a supple-
ment to this httle book. Lord Brougham
attacked Sir K. Sugden, and usged a very im-
proper epithet.  Even before Lord Brougham
went out of office the quarrel was adjusted,
and says Lord St. Leonards: —‘Lord Campbell
knew that for many years Lord Brougham and
I were on terms of friendship, but as his book
would not be published until after Brougham’s
death, he was safe in reviving in its most odi-
ous form an attack which Lord Brougham had
lived to regret and to atone for No doubt
the aceount of Lord Campbellis one-sided, and,
we must say, cxceedingly spiteful. Lord St.
Leonards remarks, ‘His object was to strike
at me.  This he dared not do during our joing
lives ; but it might be partially accomplished
by leaving his book as a legacy to be published
after his own death, without regard to what
was due to me, if living.” We shall not com-
ment on the rest of the misrepresentations ex-
posed by the learned and venerable lord, as
we have already devoted considerable space to
a review of the volume by Lord Campbell.
Whilst living, Lord Campbell professed much
friendship and admiration for Lord St. Leon-
ards.  So he did for Lord Brougham, but that
did not prevent him preparing a vituperative bio-
graphy. Lord St. Leonards is indignant with
the treatment of Liyndhurst and Brougham,
and remarks that *their lives remain to be
written.”  We shall soon have the biography
of Lord Brougham, and mcantime Lord St
Leonards may rest agsured that no one will
think any the worse of either Lord Brougham

r Lord Lyndhurst on account of the misrep-
‘resentations of Lord Campbell.—ZLaw Journal.

SOLICTTOR'S DUTY OF KEFPING
ACCOUNTS.
e Lee, L.J., 17T W. R, 108,

A Solicitor stands in this respect upon a
very different footing from an ordinary agent.
It is the duty of the latter to keep regular ac-
counts and preserve the vouchers, at the peril
of being dizsallowed every claim which he can-
not possibly substantiate, If he does not do

this, it amounts to a fraud in equity. But a
solicitor, though it is very reprchensible of him
not to keep accounts, will not be treated in the
same way as an ordinary agent or receiver, if
he has not done so. Considering how com-
plicated is the relationship between solicitor
and client, extending over so many years, as
it often does, it would be strange indeed if the
solicitor did not meet with more consideration
in the eye of the Court than an ordinary agent
under such circumstances. Irregularity in
keeping accounts as a sgolicitor, Lord Jlden
said, in White v. Lady Lincoln, 8 Ves. 363,
“is not a ground for saying that he shall make
no demand. It will pregs him with more dif-
ficulty in making the demand, but if finally he
can make it out by documents and proofs
which the Court can receive, he must be paid.”
The Lords Justices took the same view of tne
rule in equity in deciding the present case,
namely, that the omission to kecp accounts
was not a ground for depriving the solicitor
of his proper taxed costs for the business done.
In White v. Lady Lincoln, it is true, Lord
Kldon refused to allow a charge for business
done by a solicitor, who had kept no regular
accounts. But it iy to be obgerved that this
solicitor had acted as auditor, steward, and
agent also, had kept no regular accounts in
any of those capacities, and had kept no
vouchers except those in his own favour ; and
was therefore treated as a gencral agent, bound
in duty to keep regular accounts. DBut in the
present casc the business done by special ar-
rangement had been paid for separately, and
was distinguishable from the gencral business,
in respect of which no formal account, item
by item, could be rendered. From a compar-
ison of the present case with White v. Lady
Lincoln, it would scem that if a solicitor acts
as an agenl oui of his professional sphere, like
any other agent he must keep formal accounts
at his peril; but in charging for ordinary pro-
fessional business it is enough if] in the ab-
sence of formal entries in his books, he can
make out that the business has been actually
done, by such secondary evidence as the Court
can reccive, and he will not be permitted ot
lose his costs altogether, merely because he
hag failed to keep his books with mercantile
regularity.—Solicitors Jowrnal.

EVIDERCH OF FOOTMARKS,

About four years ago, as we learn from g
paragraph in the Z%mes, a man named Harris
was convicted of cutting out the tongue of a
neighbour’s horse by night. The evidence
was solely that of footmarks, The sentence
was eightcen months’ imprisonment, which
told so on the prisoner that he died. Since
then his innocence has, it is said, been com-
pletely established.

Of all evidence habitually adduced before
magistrates, at quarter sessions, and at assizes,
there is ‘scarcely any so common as that of
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footmarks, and certainly none so worthless.
¢ found footmarks,—1 compared them with
the prisoner’s boot;—They corresponded ex-
actly.” If the tracks do exactly fit the boots,
they are the strongest evidence that the boots,
with probably the prisoncr in them, assisted
at whatever was done when the tracks were
made. Unless the tracks fit exactly, they are
no cvidence atall. Now the valuc of the above
statement, as usually received in evidence {from
the mouth of a rural policeman, or other wit-
ness, will be more correctly appreciated if you
consider the process which would be requisite
in order to determine that the tracks do fit
exactly. A mere eye comparison of the shape
of the sole with the edge of the track is clearly
not enough, because scores of men may wear
their boots into very much the same shapes,
especially if made by the same maker. Nor
is it enough to count the hob nalils, because a
country cobbler will very likely have a sct
pattern and a set number of nails for all boots
of a certain size. The orthodox plan, when
the print is yet plasfle, in wet clay or garden
mould for instance, i, we believe, to press the
boot down into the print, and then stand aside
and sce if the fit looks all right. If is true
that the sole is the crucial test, and that while
in the print no onc can see the sole; but the
plan has this advantage, that the firm pressure
in the soft soil produces in the old print a new
one, which, ex necessitate, must correspond
exactly with the boot. In many cases a very
accurateadmeasurement with compasgses would
be necessary to test the correspondencies of
the two, and in many other cases, from the
imperfection of the print the test is imprati-
cable.

The prisoner’s advocate ought always to
examine the witness minutely as to the pro-
cess by which he satisfied himself that the
boot corresponded with the track. A few
months ago a case occured in which a prisoner,
being charged before a clerical magistrate, on
the evidence of a constable who deposed in
the usual form that the prisoner’s boot fitted
the footmark to a nicety, the worthy clergy-
man took the boot in his own hands and per-
sonally compared it with the marks. The first
thing he did was to look at the nailmarks, when
to his surprise he found that neither in num-
ber nor pattern did they correspond with the
nails in the boot. The prisoner, of course,
was acquitted ; but, unless the magistrate had
made this discovery, he would, in all proba-
bility have been committed on this blundering
evidence.—Solicitors' Journal.

A wife cannot execute a deed; which is, per-
haps, the reason why Shakspeare, who was a
first-rate lawyer, made Macheth do the deed,
which lady Macbeth would have done so much
better, had not a deed done by a woman been
void to all intents and purposes.— Comic Black-
stone.

ONTARIO REPOARTS.

COMMON LAW CHAMBERS.

(Beported by ITexry O°Briuw, Bsq., Barrister-ut-Law,
Reporter to the Court.)

Diamonp v. GRravy.

Chamnge of venue—Dreponderance of convenience and

cxpense.

A defendant when applying to change the venue on the
ground of preponderance of convenicnee and expense,
should sugeest in his affidavit the number of witnosses
the plaintilf is likely to call, and wherce they reside. Cases
on applications of this kind congidered.

[Chambers, March 6, 8, 1867.1

The defendant obtained a summons to change
the venue from the County of Lennox and Add-
ington to Prince ¥idward, on an affidavit which
stated, amongst other things, that the action was
brought for the conversion of plaintiff’s goods;
that the declaration had been served but no plea
pleaded ; that the cause of action, if any, arose
in the County of Prince Edward and not else-
where: that deponent had ¢ reason to believe
and does verily believe that at least ten witnesses
will be called to support the defence in this ac-
tion;” that it would probably be very difficult
to reach the County Town of Lennox and Add-
ington, and that the trial would be attended with
very much greater expenses if tried there than
if tried at the County Town of Prince BEdward.

Osler shewed cause, referring to Ch. Arch. 12
ed., pp. 1352, 1853,

GwysNg, J.—Dr. Rothschild v. Schilston, 8 Ex.
503, decides, in accordance with a report made
by a committee of Judges to whom the subject
was referred, that the application to change
the venue may be made either before or after
issue joined, as may be most convenient, but if
the application be made before issue joined it ig
requisite that the party applying should state
in his affidavit all thes circumstances on which he
means to rely. He will not be allowed to add to
or amend his case when causeis shewn. He
may, however, if he choose, rest his appiication
that the cause of action acerued in the county to
which he wishes to remove the case, but if he
does he may be answered by any affidavit nega-
tiving this fact, or shewing that the cause may
be more convaniently tried in the eounty where
the venue is laid. If the application is made
after issue joined, the party applying must in
his afidavits, in support of the application, shew
that the issues may be more conveniently tried
in the county to which it is proposed to change
the venue, Smith v. O’ Brien, 26 L. J. Exch. 30,
is to the same effect. There it is said the general
rule is to try the cause where the witnesses re-
side; but to this rule, however numerous the
witnesses may be, and however great the expense
in procuring their attendance, there is an excep-
tion, as if it can be made to appear that a fair
trial cannot be had in the county to which it is
gought to be changed: Penhallow v. Mersey
Harbour and Dock Co., 26 L. J. Ex, 21.

When the ground of the application is the ex-
pense attending the trial in the county where the
venue is laid, the preponderance of convenience
must he very great. In Thornkill v Oastler, 7
Beott, 272, the rule was refused, although
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the defendant stated that in order to establish a
set off which;he had pleaded it would be necessary
to unravel accounts of eighteen years’ standing:
that he had sixty witnesses to examine, all of
whom resided in the county to which he sought
to remove the case, and that the additional ex-
penses of trying it where the venue was laid
would be more than £2,000, which he was wholly
unable to bear. Tindal, J., here says, ¢ The
plaintiff’s right in a transitory action to lay the
venue where he pleases is undoubted ; and before
we deprive him of it we must be clearly satisfied
that justice cannot be done between the parties
unless we do 50.” From Johnson v. Berrisford, 2
C. & M. 222, it would seem to be necessary to
shew that the defendant has a defence : and from
Helliwell v, Hobson, 8 C. B. N, 8. 761, it would
seem, unless the case is imperfectly reported,
that the defendant applying to change the venue
upon ground of convenience must shew that the
convenience greatly prepooderates in his favor,
and that for that purpose he should give some
evidence of the number of the plaintifi’s witnesses
so as to shew that the probable expense to him,
for in that case the rule wasrefused, although the
defendant swore the additional expense of his own.
witnesses, if the trial should take place in the
county where the venue was laid, would be £30
more than in the county to which he wished to
change it, although there were no affidavits by
plaintiff shewing the number of his witnesses.
Crowder, J., says, ¢ The plaintiff had a right to
lay his venue when he chose, and it is not shewn
what witnesses he may have. 1 therefore do not
think the defendants have made out any case 1o
entitle them to a rule. It should at least &e
made to appear that the convenience greatly pre-
ponderates in defendants’ favor.”

A preponderance of convenience greatly in
favor of a defendant can scarcely be mude to ap-
pear unless the cost and convenience to the plain-
tiff is taken into consideration, and if he abstains
from producing any affidavit how can it be said
to be made to appear? It wonld seem therefore
that in order to institute some comparison it is
incumbent upon a defendant to suggest at least
what number of witnesses the plaintiff is likely
to have to call, and where they reside ; and this
is done in some of the cases reported, while in
others there is an avertment that the general cost
of trial at the one place would be much greater
than at the other.

In the case before me, thereis an affidavit filed
both on behalf of the defendant and the plaintiff,
and forming what opinion I can upon them, the
balance of convenience appears to me to prepon-
derate in favor of letting the venue remain where
it is, which appears more convenient, taking into
consideration the convenience of all parties. The
summons wiil therefore be discharged, costs to be
plaintifi’s costs in the cause.

Order accordingly.

Lowz v. Morrice.
Costs—Consent to verdict—Rule silent as fo costs.
Verdict for defendant—Rule for new frial unless defendant
should consent to verdict for plaintiff for nominal dam-
ages, no reference being made as to costs. The defendant
consented, and plaintiff agked for the costs of the rule.
Held that plaintifl was entitled to the costs of the appilica-
tion for new trial and the rule granted thereon.
[¢hambers March 9th 1869].

This was an action on a bond, three breaches
being assigned. The plaintiff recovered on the
first breach, defendant on the second and third,
The plaintiff moved in term for a new trial be-
cause of misdirection as to the second and third
breaches. The courtsaid the rule would be made
absolute, unless the defendant, who had in faet
paid the claims under these two last breaches,
but who was not in strict law entitled to get the
benefit of the payment by ples, should consent to
a verdict being entered on these breaches for the
plaintiff with nominal dsmages. The defendant
consented to this and the rule was drawn up ac-
cordingly.

The Master deoclined to atlow to the plaintiff
the costs of the application in term and the rule
finally granted thereon

Against this decision of the Master the plain-
tff appealed, and a summons was taken out to
revise the taxation by allowing to the plaintiff
the plaintiff’s eosts of moving the rule misi for a
new trial, and of the argument thereof, and of the
rule absclute granted to cuter a verdict for the
plaintiff in this cause, a8 in said rule absolute
mentioned, or such of the costs of said proceed-
ings as the presiding judge should think fit.

Iarrison,@.C , shewed cause, citing Harshall
ou eosts 1633 Witson v. L. § Y. R. W. Co., 9
B. N. 8, 647 ; Patierson v. Corporation of Grey,
18 U. C. Q. B. 189.

Jro. B. Read contra, cited Robes tson v. Liddel,
110 Bast 416; Jackson v. Hallam. 2. B. & Al 817;
Delisser v. Towne 1 Q. B. 833 ; Stewart v. Mathie-
son, 10 U. C. L. J. 248,

Apam Winson, J.—I entertained on the argu
ment, before the cases were cited, a strong opin-
ion against the application. The authorities
referred to for the plaintiff show that in such
a case the consent given in term that the verdiet
should be entered for the plaintiff should be
considered as having been given at the trial, and
the plaintiff having succeeded shouid get the
costs of the rule,

Perhaps the better way of putting it is, that
the consent of term has putan end to the cause;
the result is that the defendant has failed ; the
plaintiff has succeeded in the cause and therefore
gets the costs of the canse, and the costs of the
application in term are part of the costs of the
cause, for by and through such proceedings the
cause has been successfully terminated for the
plaintiff.

This is a matter of practice which when once
settled should be followed, and it is I think set-
tled by the decision before mentioned. It is not
an unreasonable view to take as between the par-
ties, for the defendant has confessed himself en-
tirely as the wrong. Such is not the conclusion
at which 1 should bhave arrived without the pre-
cedents already mentioned.

The order will therefore be granted for a re-
vision but without costs.

Order accordingly
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In rE RumerE v. Winsox.
Contract or tort—Jurisdiciion.

A plaint charging that the defendant hired of plaintiff a
horse, &v., to go from A. to B. and back, and agreed to
take good care of same as a bailee, &e., with an aver-
roent that the defendant so carelessly, &e., drove said
horse, &e., that horse was killed, &e., is a plaint in con-
traet and not in tort.

[Chambers, March 10, 1869.]

Summons issued on 29th January last, calling
on parties to shew cause why a writ of prohibi-
tion should not be issued after judgment pro-
nounced. The statement of the cause of action
was as follows:

¢« For that the defendant hired of plaintiff a
horse, harness, and buggy, in October, 1868, to
go from Maple Village to Pine Grove and back,
and undertook and agreed to take good care of
the same as a bailee, and the plaintiff alleges
that the law required him so to do, and to re-
turn the said property in safety to him again.
And the plaintiff further states that the said
Albert Wilson so carelessly drove and used the
said property that the said horse, harness, and
buggy, were not returned in safety fo him, nor
were the same used with care, but on the con-
trary with negligence and carelessness, in con-
sequence of which the horse was killed, the buggy
was broken to pieces, and the harness broken,
whereby further the plaintiff saith he hath suffer-
ed damage to the amount of $85.” The cause
was tried before a jury who found for the plain-
tiff,

It was said that & new trial was moved for but
refused, and that this was the second action that
had been brought, the plaintiff having been
non-suited in the first because he happened un-
avoidably not to be present; and that no ques-
tion of want of jurisdiction was ever raised.

Boyd shewed cause, and contended that the
plaint was not in tort, but in contract : Mayer of
London v. Coz, L. R. ZE. & J. app. 280; Morris
v. Cameron, 12U, C. C. P. 4225 Jennings v. Bun-
dell, 8 T. R. 885; Jones on Bailments, pp. 69
to 68 ; Story on Bailments, 411; Lloyd’s C. C.
Prac. 221; Noys’ Maxims, (Bythewood’s ed.
791.) If objection had been taken at the trial
the particulars could have been amended.

F. Wright, in support of the application, argued
that the Divigion Courts Act recognizes the dis-
tinction between contracts and torts, and that the
question was whether the action was maitainable
without reference io any contract, and is found-
ed on contract though framed in tort : Bullen &
Leake, 102, noteg 2nd ed., 121 8rd ed., citing
Pozzi v. Shipton, 8 A. & B. 968 ; Harshall v. York
&e., B. W. Co., 11 C. B, 655; Tattonv. G. W.
R. Co., 2E. & E. 844 Legge v. Tucker, 1 H. &
N. 500; Ansell v. Waterhouse, 6 M. & S. 885;
and in such a case the Judge should look at the
actual facts as well as at the plaint and particu-
lars: Inre Miron v. McCabe, 4 Prac. Rep. 171,

A. WriLson, J.—In Jennings v. Rundall it was
decided that a cause of action founded on con-
tract cannot be declared on as a tort so asg to ex-
clude the plea of infancy; that o such a tort
infancy may be pleaded because it is founded on
contract. In that case the defendant was charg-
ed with immoderately driving the plaintift’s horse,
by means of which it was injured. The count

was, ¢“that the plaintiff on, &ec., at the request
of the defendant, delivered to the defendant a
certain horse of the plaintiffs, tc be moderately
ridden, yet defendaut contriving and maliciously
intending, &e., wrongfully and injuriously rode
the horse, &c.”

The authorities to which I have been referred,
shew that the plaintiff could not have proved his
case without first of all proving a contract for the
particular act of hiring. In this respect an’
action against a common carrier differs from ordi-
nary bailments, for against the commeoen carrier
there is a special customary common law obliga-
tion, which renders him liable upon his duty in-~
dependently of contract altogether. :

In this case, suppose there had been two per-
sons who had hired the horse, and only one had
been sued, could he not have pleaded the non-
joinder of the other ? I think he could.

The plaint or particulars here shew that the
defendant ¢ undertock and agreed to take good
care, &c.,”” which is certainly a contract. Chitty
on Pleading (6th ed. 87.)

The fact that the defendant got a non-suit on
this same complaint, which he could not proper-
ly bave got if the court had no jurisdiction, and
the fact that he moved for a pew trial—which he
could not have got either—shcew, as the fact is
alleged, that the defendant never set up tbe
want of jurisdiction, and therefore that no want
of jurisdiction ever appeared by the evidence,
and none, I think, appear on the face of the pro-
ceedings, but the contrary.

I have delayed this in comsequence of the
pressure of term business, and not for any diffi-
culty in coming to a conclusion, for the opinion
I express now is the same as that which I stated
during the argument.

Summons discharged without cosis.

INSOLVENCY CASES.

Suarr & SEcorRD V. RoBERT MATHEWS,

Insolvent Act 1864, sec. 8, cl. e. and sub-sec. 7—Writ of
attachment, Grounds for—Affidavit—Form of, and wlp
e make.

The mere intention on the part of a debtor to dispose of
his property, and the apprehension of his sole credifor
that he will not then, although perfectly able, and owing
no one ¢lse, pay the creditor his debt, does not bring
the debtor within sce. 3, clause c., of the Insolvent
Aet, 1864,

In entitling affidavits for an attachment under the Insolv-
ent Act, 1864, form I, should be followed.

See. 3, ss. 7, is complied with, although the creditor or
his agout who swears to the debt is also one cf the two
persons tostifying to the facts and circumstances relied
on as constituting iusolvency.

fChambers, Jan. 26, 29, 1869.]
On the 6th of Jabuary, the Judge of the

County Court of the county of Wentworth made

an order for a writ of attachment to issue out of

that Court against the above named defendant,
as an insolvent, at the suit of the aboveplaintiffs.

On the Tth of January the writ was served. On

the 9th of January the defendant filed his petition

in the County Court praying that the writ of
attachment might be set aside. The petition
was acecompanied with the affidavits of the de-
fendant, and of two other persouns, testifying to
the dona fides of the transaction, which the
plaintiffs assailed as exposing the defendant to
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compulsory liquidation under the Insolvent Act.
The pgtition also assailed the proceedings of the
phmtnfs as defectivein the following particulars:
1st. Thatthe affidavits filed by plammﬂs disclosed
no grounds to warrant the order and writ of
attachment. 2nd, That they shewed that defen-
dant was not insolvent. 8rd. That they afforded
no sufficient evidence that he had parted with
his estate and effects with intent to defrand, de-
feat, or delay creditors. 4th. That the said
affidavits are entitled in a cause, whereas there
was not, until the issuing of said writ, any cause
in Court.

Upon this petition a summons was issued, call-
ing upon the plaintiffs to shew cause why the
writ of attachment should not be set aside.
Upon this summons being heard, the Judge, on
the 19th day of January, made an order setiing
aside the writ of attachment, and all subsequent
proceedings on the merits.

Notice of an application for allowance of an
appeal from this order was given.  On its return,

J. B. Read opposed the allowance, as well on
the grounds stated in the defendant’s petition in
the County Courtason the merits disclosed in the
affidavits filed by the defendant with that peti-
tion.

Gwynwg, J.—1 am of opinion that no appeal
should be allowed in ibib case, and that the order
of the Judge setting aside the writ of attachment
was a proper one to be made in the premises.
The affidavits filed, on which the writ of attach-
ment issued, do not, in my opinion shew
that the estate of the defendant has be-
come subject to compulsory liguidation. It
appears by the affidavit of the plaintiff,
George Reid Secord, that the plaintiffs
are the defendant’s sole creditors: that within
a few days preceding, the defendant bad sold
and disposed of real estate in the city of Hamil-
ton for $1,900, receiving in payant therefor
cash and morigages, and that be is now about
to assign saild mortgages with intent, as the de-
ponent beiieves, to defraud the plaintiffs of their
said debt: that the defendant has not, to the
best of deponent’s knowledge and belief, any
other assets or property of any value that are or
can be made liable for the payment of the
said debt: that the debt has been over-
due for some time—that, in brief, he has
the means of paying the plaintiffs’ debt,
which is the only debt due by him, and
that he refuses to pay it, or to give the plaintiff
any satisfaction as to what he is going to do with
the proceeds of the sale of the land fm ther than
that he would pay his debts, and that, with refer-
ence to the plaintiffy’ claim, defondant said that
he would pay just as much as be had a mind to.
The affidavit has attached to it a copy of a letter
from a gentleman acting as solicitor of the defen-
dant, in which the defendant disputes the cor-
rectness of the amount of the plaintiffs’ claim
and offers, without prejudice, $200 for a dis-
charge infall. There wusalso au affidavit of the
pldmmﬂ hook-keeper, deposing to the correct-
ness of the amocunt claimed by the plaintiffs,
viz , $500. This deponent also swears as follows:
¢ I am credibly informed and verily believe that
the defendant has lately dispored of his pro-
perty snd is now about tn aseign and dispose
of the mortgages taken by him for the balauce

of the purchase money thereof, with intent to
defraud the plaintiffs of their debt.” Thers
was also an affidavit of Mr. Gibson, a solicitor,
who dOpOaCa as follows: «“I am aware of the
defendant having, during the past week, sold lot
number thres in \Ioom s survey of this c‘ty,
portion thercof to one George Matthews for the
sam of B700, and the mmavn'iw of the said lot
to one Robert Kelly fur the sum of $1200. The
said Robert Kelly paid in cash tbe sum of four
hundred dollats and gave » mortgage to the sald
defendant for the bhalancs of 0. I am not
aware what amount was pnid down by the said
George Matihews, but [ think there was about
$300, and a n)m‘tvﬂv e was given by the eaid
George Matthews to the defendant for the bal-
ance. In the carrying out of said sale I acted
for Robert Kolly, one of the purchasers, and in
the course of the trassaction, Mr. Sadleir, soli-
citor for said defendant, said, in my presence,
that he would want to have access to the ab-
stracts of title a&s he wus going to negotiate the
mortgages.”’

Now these affidavits show that the sale of the
land was bona fide for valae, and ail tha Lt the ap-
plication for the attachment rests upon iz the
affidavit of the plaintiff Socord and that of his
book-keeper, that in their bellef the defendunt is
about to 4«:1{:1& them with intent to def
plaintifis of their claim, witheut any fasts or
circumstances being stated or at all s
lead to that belief, unless it be what is stated in
Mr, Gibson’s affidavit that Mr. Sadleir said he
would want to bave access to the abstracts of
title as he was going to negotiate the mortgages.
Now if the iutended disposition or the mortgages
is by actnal sale of them and not a fraudulent
disposition of them, I :zpprehcm} that the enter-
taining sueh an intent to make an actual sale
would no more expose a persen to compuisory
liquidation than the actual sale itself would.
The whole gist of the afidavits of plaintiff and
bis book-keeper must, 1 thmk, be taksn to be
merely that the defendant intends to malke sale
of his property, that is, an actual out and ount
sale; but thatthey apprehend he will not then, al-
though perfecily able and owing no one else any-
thing, pay the plaintiffs their “gebt. I do mot
think the entertaining such an intent brings the
party entertaining it within the clause ¢ of the 3rd
sec. of the Insolvent Act. But then, in his pcti-
tion to set aside the writ of attachment, the de-
fendant swears that he sold the land to pay oif
a mortgage upon it, by which he was subject to 10
per cent interest: thathe has paid off that mort-
gage, and that he does intend to sell the mortgages
taken by him for balance of parchase money for
the purpose of paying the plaintiffs what he be-
lieves he owes them and of supporting his family,
and he denies that he owes the phmtma anytbing
like the amount claimed by them to be due.
This affidavit is accompanied by affidavits of
George Matthews and Kelly, who swear that
their purchases were bona fide and made for fall
value. I can see nothing in the affidavits to
justify a suspicion of frandulent disposition of
property, of an attempt franduiently to dispose
of property within the meaning of the Insclvent
Act.

T have been asked to exprese my opinion
upon two minor points whiclh o the view I tuke
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are not necessary to be decided in this case,
namely, whether the affidavits filed in the appli-
cation for the attachment are properly entitled,
and whether sub-sec, 7 of sec. 8 requires that
the twe persons to speak to the facts and cir-
cumstances constituting insolveney within the
meaning of the Act, must or not be other persons
than the creditar or his agent testifying to the
debt. I entertain no doubt that it is proper to
entitle the affilavits with the nawmes of the
plaintiffs and defendants as in the form F given
in the statute. The 18th sub-sec. of sec. 11
enacts that the forrmas appended to the Ast, or
other furms in equivalent terms, shall be used in
the proceedings for which such forms are pro-
vided, and it appears to me to be always best to
follow the forms given by an Act. 'The very first
paragraph of the affidavit speaks of a cause,
although, strictly speaking, there is none uutil
the writ issues, and of a plaintiff in the cause.
The second speaks of ¢ ths defendant” as like-
wise does the third, These expressiors plainly
point to the cause in the title of the affidavit,
and if this should be omitted the frame of the
body of the affidavit would be insensible.

It appears to me also that sub-sec. 7 of sec. §
is complied with, although the creditor or his
agent deposing to the debt should be also one of
the two persons testifying to the facts and cir-
cumstances which are relied upon as constituting
the insolvency. I see no reason why we should
introduce into the statute the word ¢ other,”
which the legislature has not thonght fit to in-
troduce between the words <“two” and < credible
persons” so as to make it read ‘¢ and also shew
by the affidavits of two other credible persons,”’
&c. It might be that a creditor and his clerk
could give the clearest evidence of insolveney
and liability to compulsory liquidation from the
lips of the debtor himseif to them in private
which could not he established otherwise, and in
such case, although there were two credible per-
sons, the attachment might be deferred injuri-
onsly to the ereditors, but whether it would be
desirable or not desirable to have two persons
other than the creditor to speak to the acts of
insolveney it is sufficient to say that, in my
opinion, the statute does mot say that it is
requisite. It is said that the preceding clause
indicates the intention of the legislature that in
Upper Canada the creditor should not be one of
the two becnuse it provides that in Lower Canada
the creditor alone may prove the debt and the
acts of insolvency. Why the creditor alone
should be deemed suficient in Lower Canada
and not in Upper Canada I cannot say, bug
1 see no necessary inference from that, that he
cannot be one of the two reguired in Upper Cana-
dn. If thelegislature intended to exclude him it
would have been very easy to have done so by
the insertion of the word ¢ other,” moreover the
form of affidavit given is the same in Lower
Canada and Upper Canada for the creditor to
make, and plainly contemplates that he may
giate the facts relied upon as rendering the
debtor insolvent.

* The defendant shortly afterwards sold the mortgages
and absconded from the connbry. —Rzep,

COUNTY COURT CASES.

Bartzy v. DLE4CRER.

(In the County Court of th
1iis Honor J

e Connty of Hastings, before
70 BUERWOOD.)

Tresposs—Jurisdiction—Title to land--Ousting Jurisdiction.
s

One H. sold to defendant timber
aftoe ds conveyed and gave }
1o The defendant proc mbe:
Held. that the title to land was not in question, and that
trespass to land would lic in the County Court.

ing on his land, and
i F i ud to

This was an action of trespass. The declara-
tion contained two counts: lst. trespass to the N.
W. % of lot 26, in the 13 con. township of Hani-
ingdon. 2ad, That defendant converted to his own
use and posseasion certain trees of the plaintifi’s.

Oun the trial the plaintff after proving that
defendant entered on the M. W. 3 of lot 26, in
18 con. of Huontingdon, aed cut down and cut
into saw logs a certain number of trees and took
thom away, put in a deed from one Hicks to the
plaintiff of this por of lot 26. He also gave
evidence that plaintiff had also used acts of
ownership over it, by taking off building timber,
staves, and waggon spokes; and that there was
a fence between this and the remeinder of the
lot occupied by Hicks. The plalntiff fix z his
evidence applicable to lot 6 instead of 26 men-
tioned in the declaration, asked leave to awend
and the dsfendant’s counsel asked leave, if leave to
arend, granted to plead avew, which was granted,
on condititon that he should be atliberty to doso.
The plaintifi’s counsel declined the amendment on
these terms. On the part of defendant, his fore-
man swore that he purchased the timber from
Hicks, and paid him for it. The lot was shewn
from the evidence to be a wild lot, not enclosed.

At the close of plaintifi’s case, defendant’s
counsel moved for a nonsuit, on several grounds
which were overruled. The case went to the jury,
and verdict for plaintiff.

In last term defendant moved for a new trial
on the grounds: 1st. that plaintiff did not prove
that he ever possessed the land on which the
allegod trespass was committed, nor any title
thereto.

2nd. That the judge permitted plaintiff to pro-
duce and prove the consideration of a deed from
one Hicks to plaintiff, without which no right of
action could have been made out in plainiff. He
also asked for a stay of proceedings, on the
grounds that the title to lands came in question,
and that on production and proof of the title
from ITicks’ title was at onse brought in question.

Suerwoon, Co. J.—It appeared in evidence
that Hicks was in possession of the whole of lot
number 6, as much as any person could be in
possession of a wild lot, and that while in such
possession, he conveyed the north-west quartier,
on which the trespass was committed, to the
plaintiff. This appeared to me at the trial (and
I have seen nothing since to change my opinion),
to give him a sufficient possession, taken with
the acts of ownership exercised by himseif to
enable him to maintain this action. He proved
a prima facie title, which was not in any way
controverted by the defendant.

The question of jurisdiction is an important
one, and on the whole, I cannot say, I am free
from doubt. The County Court Act gives to that
Court, jurigdiction in any action except the cases
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referred to in the 16¢h sec.; and the first of them
is where the title to land comes in question.

In order to the proper decision of this ease, we
must enquire if the title to land is here brought
1n question.

It is Iaid down in the books that the mere as-
gertion of a title without proof of it, is not to be
taken by a court as ousting it of jurisdiction. In
the present case no evidence of title in the defen-
dant was given. Tt {s true that evidence was
given, that the foreman of the defendant purchas-
ed the standing timber on the lot in question from
Hicks. There was nothing to shew that he,
after his conveyance to the plaintiff, had any title
in it. The mere fact of & person having sold the
timber to the defendant, whether he once owned
the land on which it stood, or not, is not evidence
of title. The counsel for the defendant did state
that the land had been conveyed to the plaintift
by Hicks, his stepfather, to enable him to vote at
an election, but no evidence was given to sub-
stantiate it. It i3 doubtful if there had been
evidence to that effect, if it would have been evi-
dence of title.

The County Court Act seems to me to au-
thorize this court to try trespasses to land, as
well ay other suits in which the title does not
come in question. I think that no further than
by the assertion of the want of title in the plain-
if by the defendan the title came in question,
and I do not consider that sufficient to oust this
court of jurisdiction.

The defendant is entitled, T think, to judgment,
on the issue to the first count. The verdict
should be amended to eorrespond, as it wasa
mistake for it to be taken as general. I dis-
charge the rule on condition of this being made
a part of the rule.

Sx1pER v. Banx or ToroxTO.

I rplender—Clutmant—Execution creditor —Insolvenecy —
Bill of sale—Fraud—Defeating or deluying creditors—
Froudulent preference—Change of possession—Jural.

Bill of sale of merchandize exceuted by S. and G-, the con-
sideration of which was for a pre-existing debt and eash
he then advanced by 8. to them. It was admitted, that
they were unable to pay their debts in fulll 8 and G.
made the transfer at tho request of the plaintiffy; and
with the cash they received, they paid onc debt they owed
by 105, in the £, and other swall debts they paid in full
in cash. The rest of the cash they offered, though not
accepted, to pay 10s. inthe £ to C. & C.; who wore holders
of gghe notes sued on by the defendants in the original
action,

The jury were fold that if the object of the sale was merely
to prevent other creditors from enforcing their claims, or
of giving plaintitfs a preference as against the defendants
or other creditors, i would be void.

Held, on the authority of Wood v. Dixle, 8 Q. B., 892, and
Grohom v. Furber, 14 C. B., 414, that it should have been
left to them to say whether the sale to plaintiff was bona
Jide, for the purpose of relieving the exceution debtors
from the nocessity of a forced sale of their goods, or for
the mere purpose of protecting them from the claims
of other ereditors, in which latter case it would bo void.
But as the jury found generally for the plaintiffs, a non-
suit was refused,

Held, that it was no objection to the jurat of an affidavit
that it did not shew that the two barginees were severally
sworn.

SmErRwooD,Co,T.—Interpleader to try the owner
ship of property seized on an execution, against
the goads of Henry Colborne Snider and Nehemiah
Gilbert, who formerly were in the business of
grocers: and contracted the debt for which judg-
ment was obtained against, and for which the

BAILeY v. BLEECKER—SNIDER v. BANK OF 'I'oRONTO.

[Co. Ct. Cases.

execution issued. These parties commenced
business in October, 1867, and in the month of
May following sold and transferred to plaintiff
by bill.of sale, duly registered, the goods they
then had on hand, at the invoice price amounting
to the sum of nine hundred dollars or there-
abouts ; the consideration was paid partly by
notes, which plaintiff had endorsed, and retired
previous to the sale and partly by notes paid by
them afterwards in cash. The defendants in the
original action were examined as witnesses, and
stated that finding thewmselves unable to pay their
debts, at the request of the defendants, they
made the trapsfer, and with the cash they re-
ceived they paid one debt, they owed ot the rate
of ten shillings in the pound, and other small
debts in cash, and the balance of cash they
divided between them, having first offered to pay
Messrs. Clark & Clayton, who were at that time
holders of one of the notes, and at the rate of
ten shillings in the pound. They further stated
that the business had been carried or in the
same place by the plaintiffs, and enry Colborne
Snider went into their employment as clevk.
The bill of sale was put in and proved.

The counsel for the defendants objected to the
bill of sale as insufficient. The case went to the
jury. I directed them that if they thought the
younger Snider & Gilbert were unable to pay
their debts, at the time of the execution of the
bill of sale and the sale was made with the in-
tention of delaying the defendants, or of giving
preference to the plaintiff or other creditors in
the recovery of their debts, the sale was void ;
and their verdict should be for the defendant, as
far as the articles in the schedule attached to the
record were transferred by them. On the other
hand, if they found they were not insolvent and
did not transfer for the purpose above mentioned,
they must find for the plaintiffe,

In Janunary term, 1869, defendant moved for a
new trial, on the grounds that the verdict was
contrary to law and evidence, that it was per-
verse and against the weight of evidence and
contrary to the judge’s charge. And for mis-
direction or non-direction in my not having de-
cided that the evidence shewed that young
Gilbert & Snider were unable to pay their debts
in full, when the assignment was made and for
not telling the jury that the evidence and case
of plaintiffs shewed that the transfer was made
for the purpose of defeating or delaying the
creditors, of the transferrer, or with the intent
of giving one or more of their creditors a pre-
ference. And that I should have directed a
verdict for the defendants, at any rate, for the
goods and chattels found to have belonged to the
transferrers, and transferred. And that the
transfer relied on was void under the statute by
reason of the affidavit of execution being defes-
tive. And that I was wrong in charging the
jury to distribute the verdict, in case they found
the several questions gsubmitted to them in the
plainiffs favor.

With respect to the misdirection or non-direc-
tion, it appears to me the guestions of insolvency
and the transference of the property, to delay
creditors or for giving preference to one or more
creditors, was a question entirely for the jury
and not for me to decide. I left it to them, and
I think all the cases bear me outin it. The case
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of Wood v. Dizie, 7 Q. B. 892, which has been
accepted as a leading case, both here and in
England decides that the charge of the judge—
that although the conveyance was bona jfide—if
there was an intention to defeat an execution
creditor, the conveyance was void, was incorrect
and going too far.

It does not make any difference since the jury
found generally for the plaintiff, whether I direc-
ted them wrongly or not, as to the distribution.
If the verdict had been for the defendants for
any portion of property in guestion, then this
question would bave properly arisen.

With the respect to the objection to the affida-
vit, on the bill of sale. The objection is to the
jurat and that it should have stated that the
vendees were severally sworn, In the absence
of any case upon this point, I am not prepared
to pronounce the instrument void, on that
account ; and, even if it was, there is evidence
I think of change of possession suflicient to
meet the requirements of the law.

With respect to the objection that the verdict
is contrary to law and evidence, and perverse,
and against the weight of evidence, I must con-
fess [ have had great dificulty in coming to a
conclusion, but on the whole, when I recollect
that the plaintiffs paid full value for the goods—
that the transfer was not only for the considera-
tion of debt, already acecrued, but for money
advanced at the time of the execution of the bill
of sale, I am not prepared to say that the jury
was wrong in coming to the conclusion, that the
transfer was not made with the intention of
defeating or delaying the defendants, or giving a
preference to the plaintiffs or other creditors.

I discharge the rule.

PROBATE.

In R® qo0DS OF SNIDEP, DECEASED,

(In the Surrogate Court for the County of Hastings.)

Deed—Testamentory poper—Will revocable—Cancellation of
administration—FProbate.

Oxne 8. died in 1867, lcaving his next of kin, who, believ-
ing that 8. died intestate, obtained administration. G.
aficrwards found an agreement and will under seal of S,
in the same paper in the possession of 1. the only wituess
to its exceution. Dy this paper 8. agrecd to convey
part of alot of land to (4. on certain conditions. 8. owneil
a$ the daic of the paper, the other half of the same lot,
and also-some personalbty. By this paper, in case the
couditions were performed, 8. devised ol his veal and
personal estate to G and his heirs.  Sowe years after the
date of the paper, S. conveyed the other half of the
lot to G. the devisee and took a morlgage for the balance
of the unpaid purchase rmouecy.

Heldt, that this paper was a will and not a deed and there-
fore not revocable, but although the subseqnent convey-
ance to (. and reconveyance by way of mortgage to 8.
might have the effeet of revoking pro tanto the will rela-

ting to the vealty—yet it bad not the cffect of revoking
it ag fo the personaliy.

Held, also, that it was a good will of the personalty, not-
withstanding it devised rcal estate and only one witness
of itsexecution.

Held, also, that the lctiers of administration must be
brought in and caucelled, and the paper admitted to
probate.

Co.

SHERWOOD, J.—The petitioner David
Glover asks to have ihe letters of administration
of the estate of Snider granted to James Cole,
on the 1lth February, 1868, revoked, on the
ground that the said Suider made 3 will in his
favor dated 1st Mareh, 1860. He files a writing
of that date made by Snider in the presence of

one James Farmer, who was called and proved
its execution. He states that petitioner and
Snider came to him and stated an agreement that
they had entered into between them, and that
Spider afterwards came to him to have it reduced
to writing, which he did, ana after it was read
over to him, Snider signed it. The writing sets
forth a sale of one half the lot Snider was then
living on to the petitioner, his wife’s brother,
for the sum of eighv hundred dollars, to be paid
at such time ag Snider might want it, to enable
him to pay his lawful debts. 1t states a further
agreement, that petitioner was to come and live
in Sniders house, and to work his land with such
help as Snider might be willing to afford him,
That petitioner was to dispose of anything
that the furm might produce. to pay debts, and
if there should he anything left afier paying up
all debts, (I understand it Sniders debts), peti-
tioner was to give Snider one half. Snider fur-
ther agreed noi to sell or let his part of the land
to any person withoui petitioners consent, and
Le further agreed, after his death whatever pro-
perty he might be the owner of, either real estate
or otherwise, he did bequeath to the petitioner,
bis heirs and assigns for ever; with this provi-
sion, that in ease his wife Maunde, should live
longer than himself that petiticner should sup-
port her as long as she might live. e further
agreed to leave the agreement with James Farmer
the witness to keep for him, and that he was not
to give it up unless petitioner and he should re-
quire him to do so, and also, that if petitioner
should fu'fil the conditions of this agreement,
and that they should not call on Farmer to give
up the agreement, then that the written agree-
ment should be his Jast will and testament, and
whatever property he might be the owner of af,
bis death, either real or personal, he gave to the
petitioner, his heirs and assigns forever. Kvyi-
dence was given by the-petitioner of payment of
debts, by him due by Snider, and there was no
evidence that Snider ever asked for the agree-
ment, that Mrs. Snider died before Snider. On
the part of the administrator it was shown that
Snider had conveyed the lot (meutioned in the
writing as sold to the petitioner), and had taken
a mortgage for a part of the purchase money;
and that he afterwards sold the rest of his land
to the petitioner, taking back a mortgage for the
unpaid purchase money, that Snider lived with
petitioner until his wife’s death, when he went
to live with Cole the administrator, with whom
he lived until his own death. Declarations of
Suider to the effect that petitioner was to have
all the property at his death made by him at
different times were given in evidence to shew,
that he never intended to revoke his will if it be
one. On the other side it was given in evidence,
that about the time of the funeral the petitioner
expressed himself as having no claim on Snidevs
estate, and that he knew of no will. And Cole
(who was examined by consent of both parties),
stated, that Snider had promised to leave to him
his property, and if he left bim to pay him at the
rate of $3 per week for his board. ~ It was stated
that Snider told him he left petitioner because
he was lonely after Lis wife’s death and that
Glovers children anuoyed him.

The question is, can the writing putin evidence,
or any part of it, be considered a will? If so,
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was it conditional,—have the conditions heen
complied with ? In Williams on Executors it is
stated, ¢ There is nothing that requires so little
solemnity (sald Lord Hardwicke) as the making
of & will of personal property, according to the
eoclesiastical laws of fhis Realm for there is
scarcely any paper writing which they will not
admit as such. It is enough if the paper
writizg contains a disposition of the property to
be made after death, though it was meant to
vate as a settlement or a deed of gift, or a
pond, and though such paper writing was not
intended to be a will.”

it appears to me that the writing comprises
bhoth an agreement and what was intended for a
; that "the evidence shews that the agreement
which was for the sale of a portion of Sniders
land was earried out by the parties, and that
petitioner did pay debts for Snider, and it does
m:t' A}’\p( ar that Snider at any time complained,
that the petitioner had not pmformcd his par
of this agreement. It also appears in evidence
that the agreement or writing, never was calied
fm by the parties to it. There is evidence to
satisfy me that the conditions have been perform-
ed.  As respects the real estate, I suppose there
can be no doubt, that this instrument could not
be considered a valid will. Dut, with this we
have nothing to do. The quostion is, isit a will
or testament as regards the personalty. Tdonot
understand that if the writing is a will, that any
objection was made to its due execution. Under
the statute of Victoria in England, the execu-
tion of this will as regards personalty would not
be sufficient. The law here is still the same as
in England previous to the passing of that act.

I think I am jostified by the authorities cited,
in looking upon the latter part of the writing
proved as o will, sufficient to pass the personaity,
and must therefore order a revocation of the
letters of administration to Mr. Cole, and direct
that letters with the will annexed be issued to
the petitioner,

Costs of former letters, and of this contesta-
tion to be paid out of the estate.

ENGLISH REPORTS.

COMMON PLEAS.
Prover 0. Gurxey AND Hoann,
The expression © twenty-one days” in clause 2, of section
6, of 31 & 82 Viet, c. 125, means twenty-one (J.dyb exclu-
sive of all Sundays.

{17 W. R. 816, Jan. 11, 1860.]

This was the case of the Southampton elestion
petition. A rule was moved for tc-day on the
part of the respondent Hoare, calling upon the
petitioner to show cause why the petition should
not be taken off the file, on the ground that it
had not been presented within twenty-one days,
as required by 31 & 32 Viet. ¢. 125, s. 6.

The facts were these :—The petition had been
presented within twenty-one consecutive week-
days, but not within twenty-one consecutive days
if Sundays were counted as days.

Staveley Hill, Q. C. (Jelf with him), for the
respondent Hoare.-—The section which is against
my contention is section 49 of 31 & 32 Vict. c.

125, which is as follows:—¢ In reckoning time

for the purposes of thig Act, Suaday, Christmas-
day, Good Friday, and any day set apart for a
public fast or public thanksgiving, shall be exclu-
ded.” T read that section as meaning that Sun-
day is not to be counted where the Iast of the
twenty-one days happens to be a Sunday. [Mon-
TAGUE SmITH, J.—The Act says ¢ in reckoning
time.”] The word in the Act is Sunday, and not
%md«y There are two periods mentioned in
clause 2 of section 6 within which, according to
circumstances, the petition must be breseuted
one period is the twenty-one chys we are dlsmm-
ing, and the other is the perdod of twe -
dAVs I contend that these periods meas ol
vely three weeks and four weeks, aal that if
“xm‘day comes on the last day, then, but only
then, it shall not be counted.

Boviwr, C.J.—1 am of opinion that section 49
excludes all Sundays in reckoning the twenty-
one days. Your rule must, therefore; he refased
as to that particular ground.

Bvrws, Knarivg, and Swrrm, JJ ., concurred.

Cuorvroy v. Livas.
Mary Assorr’'s Cash.
A woman cannot, either at common law or by statute vote
for a member of Parliament to represent a borough.
Sembiz, it is the same in the case of a county.
[T W. R. 284, C, P. Nov. 7, 9}

This wag an appeal from the decision of the
Revising Barvister. The following was the
case 1—

At a court held at the town hall in the eity
of Manchester on the 15th day of September,
1868, for the revision of the list of voters for
members of Parliament in the parliamentary
borongh of Manchester, before John Hosack,
Esq., the Revising Barrister, Mary Abbott, ap-
pearing on the list pnblished by the overseors of
claimauts to votesin the township of Manchester,
was duly objected to by Matthew Chadwick, a
person on the list of voters for the said pariia-
mentary borough.

The name of the said Mary Abbott appeared
upon the list of claimants in the following man-
ner :—

Abbott, Mary | 51, Edward-st. | ITouse | 51, BEdward-st.

It was admitted that the said Mary Abbott
was & woman of the age of twenty-one years and
unmarried, and that she had for twelve months
previously to the last day of July, 1808, occu-
pied a dwelling-house stated in the said claim
with the said claim within the said township for
such occupation, and that she had paid the rates
for the relief of the poor assessed in respect of
such dwelling-house before the 20th day of July
last, and in other respects had complied with
the requirements of the Registration Acts

On behalf of. the claimant it was contended
that under the existing statutes the claimant was
duly qualified and entitled to be registered as a
voter and when registered to vote in the electicn
of & member of Parliament, and that women for
the purpose of being registered electors and
voting in elections for members of Parliament
are not subject to any legal incapacity.
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It was maintained, on the pavt of the objectors,
that under the existivg statutes the claimant
was disgnalified on account of her sex.

. The revising barrister held that Mary Abbott,
heing a woman, was not entitled to be placed on
the register, and ber name was erased from the
said list of ¢laimants.

There were also struck out of thelist the names
of 5,346 whose names and qualifications are set
forth in the schedule, and as the validity of their
claims depends on the same point of law as that
vaised in the euse of Mary Abbott the appeals
were consolidated.

If the Court shall be of opinion that the said
Mary Abbott is not entitled to have her name
inserted in the list of voters for the said borough
of Manchester then svch names and the names
referred to and set forth in the scheduale above
mentioned will remain erased ; but if the Court
shall be of opinion that the said Mary Abbott is
entitied to have her name inserted in the said list
of voters then her name and the said names re-
ferred to and set forth in the schedule are to be
restored.

The following are the appellant’s points for
argnment :—

1. That there is no disability at the common
law whereby a feme sole otherwise duly qualified
is preveated from voting in the election of a
member or members of Parliament.

2. That the Representation of the People Act,
1867, seotion 8 confers the right to be registered,
and when vegistered to vote for a member or
wmembers to serve in Parlinment for a borough,
on every man who is qualified as in such section
is mentioned,

That in the 13 & 14 Vie ¢. 21 (Lord Romilly’s
Ast), it i3 declared by section 4, <that in- ail
Acts words imwporting the masculine gender shall
be deemed and taken to include females unless
the contrary is expressly provided.’ That the
words ¢ every man’ denotethe masculine gender,
and that in the Representation of the People
Aet, 1867, the contrary is not expressly provided.
Therefore, the words include ¢every woman’
and that a feme sole daly qalified accovding to
the provisions of the gaid last mentioned Aot is
entitled to be registered, and when registered to
vote for members of Parliament.

Coleridge, @. C., (Dr Pankhurst with him),
for the appellant —My main argament is this—
women have this right at the common law, they
have in anclent times exercised it, and no statute
has ever faken it away. This is my main argu-
ment, and I shall enter upon it at once, though,
of course, 1 also rely upon the construction of
the word “man” ia the Representation of the
People Act, 1867. 1T shall, however, make that
point fast. Now, as to the posision that at com-
mon law women have this right, and have in
ancient times exerecised it, the argnment as to
sex cannoct be loeal; if, thevefore, I can satisfy
your Lordships that in counties the right was
anciently exercised by women, that argument
will avail for the present case, though it is the
case of a borough  The fitst statute affecting the
franchise in counties is 7 Hen. 4, ¢. 156. The
words are, ‘ From henceforth the elections of
such kuights shall be made in the form as follow-
eth; (that is to say) at the next county to be
holden after the delivery of the writ of the Par-

liament, proclamation shall be made in the full
county of the day and place of the Parliament,
and that all they that be there present, as well
suitors duly summoned for the same ca HES
other. ghall attend to the election of the kni
for the Parliament, and then in the fall ¢
they shall proceed to the election freely and in-
differently, notwithstanding any request or com-
mandment to the contrary ; and after that they
be chosen, the names of the persons so chosen
(be they present or absent) shall be written in
an indenture under the senls of all them that did
choose them, and tacked to the same writ of the
Parlinment, which indenture so sealed and tack-
ed shall be holden for the sheriff’s return of the
said writ, touching the knights of the shires.”
Now, bere the guitors ave those who are to have
the franchise, and why not female suitors ag well
as male suiters ? In 1 Hen. 5, ¢. 1, again, the
words wsed are large enough to include both
sexes, and I shall show as o matter of evidence,
that women did in fact exercise the franchise.
Now the elections for counties were held in the
county court: 1 Bl 178. What was this county
court? It was a court where the freeholders
were judges: 1 Reeves, 47. [Boviuy, C. J.—
In Saxon times there is no mention of anything
in their Parliaments except of wise men.] T am
not speaking of the Witenagemote, but of the
county court, to which cleariy women as well as
men must have been suitors, and it was in these
county courts that the elections for the knights of
shires wereheld. Now Icontend thatitis for my
learned opponents to show that the county court
held for the election of the knights of shives was
diffevent from the ordinary county court which
tried causes, If the statute of Marlbridge, 52
MMen. 8, e. 10, be referred to, it will be seen that
women attended the county court on soms ogoa-
sions, for the following passage ig to excuse the
attendance of nuns on certain oceasions, namely,
when members of Parliament were to be elected
“ e turnis vicccomitum provisum est, ut necesse
non habzant ibi venire archiepiscopi, episcopi,
abbates, priores, comites, barones, nec saliqui
vivi religiosi, nec mulieres, nisi eorum pressniis
ob aliguam causam specialiter exigatur.” Now
if we go back to early parliamentary history,
we shall find that the method of returning mem-
bers was by indentuve ; the electors, or some of
them, executing the indenture. Copies of such
indentures are to be seen in Prynne’s Brevia
Parliamentaria Rediviva, 152, 168, I have also
here certified copies of such indentures from the
Record Office, one or two of which T refer to.
They contain the names of women as returning
the members. The several dates of these returns
are, 18 Hen. 4; 2 Hen, 5; 7 Edw. 6; 1 & 2 P.
&M; 2& 3P &M, [Wrunes, J.—In the last
case, the woman is the only person who executes
the indenture. That looks rather as if she was
the returning officer, which she undoubtedly
might be]. Dut that will not account for the
case in 7 Edw. 6. There, the woman is mention-
ed in conjuuction with others as sending up the
members. [Boviir, C. J.—The writ in the case
in 2 & 8 P. & M., is directed to the lady. Would
not that make her the returning officer 2] It is
not so in the casein 1 & 2 P. & M. Heywood,
in his treatise on County Elections, Znd ed, p.
255, says that it is usual to cite Coke’s 4th Inst.
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againgt the right of women to vote, Now, [
maintain that all the other exceptions in that
passage (4 Inst. 5) are erroneouns, For ezample,
he says that clergymen labour under a legal in-
capacity tovote. [Bovrwr, C.J.—Have yonany
example of clergymen voting before Lord Coke’s
time ?] There is an archbishop in oue of the
writs 1 have cited. I am speaking without book,
but I think there is no doubt that the clergy had
given up their right to tax themselves separately
before 1664 (3 H. ©. H. 243, 10th ed.). Thave
the most anfeigned respect for Lord Coke’s learn-
ing, but be had his weaknesses like other men,
and one of them may have been a dislike of the
ciergy. He had no special reason to like women.
Hleywood goes on to say that notwithstanding
my Lord Coke’s opinion, women have as a fact
in ancient times exercised the franchise, aand in
the note to p. 256 he gives at length a veturn for
a borough by dame Dorothy Packington in the
14 Bz, [Boviny, C. J.—There is auother pass-
age in Heywood, at p. 255, in which he states
what the law was in 1812, and that is against
you.] Ia 2 Luders, 13, there is cited a burgess
and freeman’s roll of the 19 Eliz. for the borough
of Lyme Regis on which the names of three
women stand as burgesses and freemen. Thigis
important, because this list would have been used
to prove the right to vote at elections. [Bovinz,
C. J.—Yes, but these entries of the women’s
nares might have been for the mere purpose of
securing the right of voting for their future hus-
bands.] Supposing the right to have once exist-
ed, I now come to the question, has any statute
ever taken it away ?  Decause if not, mere non-
user cannot have such an effect. The statute 8
Hen. 6, ¢. 7, is the well known statute restrict-
ing the right to vote in counties to forty-shilling
freeholders. Assaming that up to this time a
woman had the right to vote, what is there in
this statute to deprive her of that right, if she
but had a forty-shillang freehold? 'There is
nothing. The word in the statute, which of
course is in Norman-French,is ¢ Gens.” [ Boviny,
C. J.—Have you read the title of the statute ?]
Yes. It is there ‘“men.” DBut the title is in
Inglish; it was probably added later on. You
cannot rely on translation in guch a case, and
even though the heading were made in Eoglish
at the time the statute was passed, yet it forms
no part of the enactment. [ WinLes, J.—Treby,
J., says that the old statutes had no headings.]
Now this statute being in restraint of the fran-
chise, had it been in view to take it from
women, that would have been expressly doue.
As to the subsequnt statuies dealing with the
franchise, while I do not contend that they special-
ly refer to women, 1 yet maintain as to all of
them, that they contain words large enough to
include women. Such statutes are 10 Ien. 6 c.
2; 7T&8Will 3, ¢4, 25; Anne ¢, 23; 2 Geo. 2,
e. 245 20 Geo. 3, ¢. 17. Next, as tojthe con-
struction of the word ¢ man’ in the Represen-
tation of the People Act, 1867. There is a vast
number of statutes in which the word ¢ man”
is used in the sense of both man and woman.
Hence if no reason be shown in the present case
why it should have a different meaning the more
ordinary statutory sense must be given to it.
Consider sections 18 and 19 of the Reform Act,
1832; 2 & 3 Will. 4, ¢. 45, If we compare the

phraseology of the sections I think we must con-
clude that where women already had votes as
freeholders or burgesses they were meant to re-
tain them, but that where fresh votes were con-
ferred on copyholders, then women copyholders
were not to acquire the vight of voting. but men
only were to do so. Thelate Reform Aet, I con-
tend, leaves the rights of women as compared
with those of men where it found it. The great
poiut which will doubtless be made on the other
side is that for centuries no woman as a fact has
voted. Al that Lord Coke’s opinion and the
opinion of those lawyers who have followed his
dictura amonnt to, is this, that for centuries the
current of opinion has been against the right of
women to vote, not throughout all the time, but
at the particular time when the particular opin-
ion was given. DBut it is hardly necessary to
maintain that if the right once existed, non-aser
could not take it away. As to the application
of Lord Romilly’s Act, 18 & 14 Viet. ¢. 21, 8. 4,
to the interpretation of the word *“man,” as
used in the Represcntation of the People Aot
1867, we must remember that Lord Bomilly’s
Act was passed in 1850, some time after the Re-
form Act of 1832, and thevefore at a time when
the claims of women to vote had at least been
heard of and discussed in modern times. Lord
Romilly’s Act may, therefore, be said to have
been passed with a conseiousness that it might
very probably be employed before long to the
very purpose to which I seek to apply it te-day.
[KrariNg, J.—Does is appear on the case that
the appellant here claims under the franchise
created by the Aet of 1867 [Metiish, @ C.—
It does not appear on the case, but it is the
fact.] In Olive v. Ingram, 7 Mod 283, Stra.
1114, the decision did not require the dictum
upon which I rely; butin the judgment of Lee,
C. J., a MS. case is cited in which the dictum
was nccessary. The case of Olive v. Ingram de-
cides that a woman may be a sexton, and may
vote for the election of a sexton. Now, I admit
that of 7 Mod, is not of high authority. Dut the
case was 8o decided, as we léarn from Strangs,
who was then Solicitor-Geaeral, and in the saxe.
[Wirves, J.—Have you any case where a woman,
as the suitor to the county court, acted as
jodge?] I am not aware of one. Again, in
King v. Stubbs, 2 T. R. 895, the question wasg
whether a woman might be overseer of the poor.
Now, the case itself does not carry the matter
any further ; but the reason given by the Court
for its decision is most important. The decision
is put on the ground of the phraseology used in
the 48 Eliz.— The only qualification required
by 43 Eliz. is that they shall be substaniial house-
holders; it has no reference to sex:” 2 T. R.
406.  Again, in B. v. Crosthwaite, 17 Ir. C. L.
Rep. 167, 463, women were held entitled to vote
for a town commissioner, as being included in
the description ¢ every person of full age who,
&e.,” contained in & certain section of a certain
Act. That case was, itis true, reversedon appeal
to the Irish Exchequer Chamber. DBut of the
entire Bench taken together it will be seen that
a majority were in favour of the original decision.
If ihe present question be regarded as one of
constitutional law, and it is diflicult to sec how
that can be avoided, we must remember that all
great constitutional writers make English tree-
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dom to depend to a great extent on the connec-
tions beiween the right to vote and the liability
to taxation. Why are women to form a striking
and un unfair exception to this rule?

[The learned counsel then proceeded to discuss
the fitness of women for the exercise of political
rights; but as in this part of his argument he
did not introduce any additionalilegal matter, it
is not here given. ]

Mellish, Q. C. (R. Q. Williams with him), for
the respondent.—7This is a case where the lady
claims to vote for the borough of Manchester.
That borough was created by the Reform Act of
1882. Now, my learned friend admits that the
phraseology of that Act cannot be strained so as
to include women among the electors to whom
the franchise is given for the first time by that
Act. Therefore, so far as the borough of Man-
caester is concerved, and, therefore, so far as the
present case is concerned, the contention of my
friend must rest on the construction of the Rep-
resentation of the People Aet of 1867,

Now it is admitted that, when that Act was
passed, the common opinion was that women had
not the right to vote, and therefore that Act was
passed in view of that opinion. Dut T contend
that the opinion which bas prevailed for so long
on this subject, both among lawyers and among
ordinary persons, is strictly in accordance with
the common law. Tn the first place, this common
opinion is procf of what the common law is, in
the absence of any proof to the countrary. Of
course there may exist strong evidence which
will rebut this presumption, but 1 submit that
no such evidence has been adduced to-day by
my friend.

There are two questions as to section 3 of the
Act of 1867.  First, does ‘“man” include
woman p and, secondly, is sex an “incapacity’”?
I can’t see that, without Lord Rowilly’s Act, my
friend has any case, thongh he seemed to think
but poorly of the assistance he was to derive
from that Act. Now the Act to be consirued js
not Lord Romilly’s Act, but the Act of 1867. 1f
your Lordships can gather in any way permitfed
to the judicial mind that the Legislature did not
intend to include womeu by the Act of 1867 your
conclusion canuot be atfected by any difficulties
of constraction consequent on Lord Romilly’s
Act. Now, if the Legislature bad intended to
make this change, would they have done it in
this way, this very vague and uncertain way.
The 56th and 59th sections of the Aect of 1867
throw some light on this point. Dy these sec-
tions, the two Actg of 1832 and 1867 are to be
construed together. How can we possibly read
these Acts together if Lord Romilly’s Act, which
was passed in 1850, is to be applied to interpres
the one Aet and not the other.

The word *“man” no doubt itself admits of
two construetions (1) in opposition to angels and
beasts, and (2) in opposition to infants and
women. [fitis nsed in the latter sense in sec-
tion 3, the contention is at an end. Surely that
is what it does mean. If you take it in connec-
tion with the Reform Act of 1882 how could it
mean anything else. Dy ¢ male person ” in the
Act of 1832 the Legislature clearly meant this,
and it must therefore have meant the same in
section 8. For example, section 27 of the Aect
of 1832 applies to males only, but to males in

warehouses, &c. Whereas the Act of 1867 ap-
plies to dwelling-houses ounly. 8o, if section 3
were held to include women, we should have an
absurd inequality ; sex would in some instances
operate as an incapaeity, and in some instances
it would not. Now eleasly the Legislature could
never have deliberately intended this. Cousider
the Mutiny Act, 30 & 51 Vict. ¢. 162.  'The ex-
pression there is that so many thousand < men’”
shall be raised. Would that authorize a recruit-
ing serjesnt to enlist women? I submit not.
Yet this is since Lord Romilly’s Act.

But if we leave the consideration of ihe late
Act, and examine what the state of the law was
anterior to its passing, I must say Lrely equally
with my {riend on the phraseology of the early
statutes. He says truly that the words in those
statutes are very general, and in each case capa-
ble of including women as well as men. Quite
g0, hut as a matter of fact such a construction
as that contended for by my friend never was
put ou any of those statutes, as is sufiiciently
proved by the uniform practice that women did
not vote at elections as far back aslegal memory
goes. For I contend that my friend has made
out no case that they ever have voted in ancient
times, and to that point I am coming in a
moment. The statute 8 Hen. 6, ¢. 7, was a re-
straining statute. Butl admit that that statute
did not take away any franchise from women.
If wowmen had a right to vote before that statute
they have it still if they are forty-shilling free-
holders. And as to the latter statotes [ equally
concede to my friend that no rights were taken
from women by them, for they are not disabling
Acts at all.  Now, I submit that whatever may
have been the eorrectness of the opinion ihat
women have not the right to vote at elections, at
at any rate all the authorities show that in point
of fact from the time of Coke to the present day
women Jdid not vote. What is the evidence with
which my friend meets the presumption raised
by this concurreut testimony? How does he
seek to rebut the great opinion of Tord Coke ?
His authorities are very ambiguous. As to
women being suitors to the county court, the fact
of their beivg bound to come to the county court
does not prove that they went there as suitors.
Others than suitors we know were hound to go.
The extracts from Prynne ouly show that in four
or five cases women seemed to have signed thgin-
dentures. Now, if it be as my friend contends we
have a married woman appointing an attorney,
and that attorney voting for her,.ag will appear
on looking at the returns. In these cases the
women were probably the patrons of the borough,
and in one case it is not certain that she was not
the returning officer. You have thus three or
four ambiguous signatures against the uniform
usage and opinion of the last 300 years. 1t does
not appear, indeed, except in the case where the
woman’s was the ounly signature, that the returns
were disputed, and in fhat case the retirn was
beld bad. There is nothing to show that super-
fluous signatures would vitiate the return. In
the case of Olive v. Ingram the dicta are more
for me than they are against me, as will be seen
by reading the judgment, Lee, C. J., it is true,
gives contradictory opinions in different purts of
his judgment, but in the conclusion he is in my
favour. Therefore, in that case the authority of



106-—Vou. V., K. 8]

LAW

JOURNAL.

[April, 1869.

Eng. Rep.] Crooguron v. LiNgs. [Eng. Rep.
the judges and the ground of the decision are in | turies. What has been commonly received and

my favour. How, then, can you, in such a ve-
T 13 7 Mod., attach any inmx‘ta‘zzce to the
alleged prmmc‘lun of o MS.

There is a unanimous dei*laxon of the Beotch
Court of Session of Otober 80, 1868, in my favour
though Lord Romilly’s Act applies to Scotland.
As to my friend’s observations on the fitness of
women for the franchise, T wholly decline to fol-
low him into that quzstion.

Jolerige Q. C.,

in repiy.
Cur. adv. vult.

The judgments weve delivered ou November 9.
Those of Byres and Keatixg, JJ., wore written,
and are given here verdatim. Those of his Lord-

ship and of Wrnnes J., are taken from the short-
baund writer’s notes of what they said

{We have only space for the judgment of the
Clnul‘ Justic p. L. J.]

Bovinn, €. J.—Tt is gquite uannes sgary to con-
sider the quostion, whether it iy desirable that
women should posses the franchise of voting at
the elections of members of Parliament. What
wa have to determine is, whether by law they
now possess that vight. In the present case, it
is wgf@ul, the nght “of the appellant to be placed
on the list of voters for the borough of Manches-
ter must depend on the eml%h‘ur”‘iqn to be placed
on Representation of the People Act, 1387
Under thabt statute two questions arise, one
whether women are included under the words
“every man,” and the other, whether women
arc subject to legal incapacity. If women are
not included in the terms of the Act, or ave so
incapacitated, our judgment must be in fuvour
of the reopondev

On the quesiion of whether they are insapaci-
tated Mr. Coleridge, on the part of the appf‘l lant,
contended that women hada right to the franchise
at common law, that nothing has taken it away
from them, and that they were therefore not in-
capacitated from voting. Indeed, in thefirst in-
stance, I rather understood him to coutend that
he present appellant was entitled to thefranchise
25 a ¢ommon law right, and he fully argaed that
question.

The appellant has failed to pr'oducc before us
any reported decision of any Couart in favour of
the right of women to the exercise of the fran-
chise, in voting for members of Parliament, with
the ex eptton of the notes of cases which are re-
ferred to in 7 Mod. Mr. Coleridge was obliged
to adwmit that for several hundred years no in-
stance is to be found of the exercise by women
of any such right. This alone is sufficlent to
raise a very strong presumption against the ex-
istenne of the right in point of law,

It is true that a few instances have been
brought before us where in ancient times—name-
ly, in the reigns of Henry II., Henry V., aud
Edward VL, women appear to have been parties
to returny of members of Parliament; and,
possibly, other instances may be found in early
times, not only of women having voted, but also
of their having assisted in the deliberations of
the Legislature, and, indeed, it is mentioned by
Selden in his England’s Epinomis, ¢. 2, s. 19,
that they did so. But these instances are of
comparatively little weight as opposed to unin-
terrupted usage to the contrary for several cen-

ey

acguicsced in as the law, raises a strong presump-
tion of what the law is. At least those who
qnestion it have the burden of proving that it is
not what it has been so understcod to te,

The statute 52 Hen. 8, c¢. 10, in relieving
women from attending at the sheviff’s tonrn doos
not prove that they were entitled to or did vote
at the elections. Neither is this shown by the
names of women being included in the roll of
burgesses and freemen of the borough of Lyme
Begis as mentioned in 2 Luders. The records
that were produced of the time of Philip and
Mary show that dame Xlizabets Copely was a
party to an indenture as returaing officor, aad
that may pO“stblv be the exn‘»w‘utmn of the pro-
vious return in the reign of Edward VI

e sume observation applies to ths case of
Lady Packington joining in an election for A
bury, as appears trom 7 Mod. 268, The pre
was directed to her as lady of the manor to w«
turn two members of Parlinteent,  With
to the two cases meationad in the report of Olive
v. Ingram, 7 Mod. 263, they appear to have been
cited from a MBS, by Hukewell. The statement
of them varies in dlifvxem parts of the report,
and thouxh the argnment was sevoral times
journed it does not appear that anything satis-
factory was discovered vespesting them. They
ave not even mentioned in the report of the same
cnze by Sir John Strange, and I think that very
little weight is to be attached to them, If there
was any such decision—and one of the eages is
said to have been decided in 14 fames 1—it is
difficult to understand why no farther notice or
trace of it is to be found or why it shounld not
have been acted upon.

At this distance of timde we have not the means
of ascertaining accurately the particular®of those
cases, or under what c‘rcnmstmc ¢4 the returng
produced to us were made,or whether any ques-
tion was cver raised respecting them. The de-
cisions as to what offices women may hold, and
whether they come within the deseription of par-
ticular statutes does not materially affect us in
this ease. On the other hand Lord Coke, 4 Inst,
5, treats it as clear Iaw, in the time of James 1.,
that women were incamumted from voting, (md
in the case of Olive v. Ingram (temp. 12 Gso. 2)
the majority at least of the judges, notwit hsund-
ing fhe two cases rsferred to, seem to have been
of the same opinion.

Tn the work (published in 1812) of ‘fs‘ Her-
jeant Heywood, who was well asqnainted with
election law, woinen are classed smong those
who are incapacitated from voting. The same
view has boen accepted by Mr. Hallam and others
in modern times, and was to somo extent recog-
nised in the Act of 1832, by the Legislature zv?
it conferred the franchise on ‘‘male persons’

There can be no doubt that at the time of the
passing of the Aet of 1867 the common under-
standing both of lawyers and laymen was that
women were incapacitated from voting, and the
Legislature must, I think, be presumed to have
acted under that impression.

The 56th seetion of the Act of 1867 also ex-
pressly preserves all laws, customs, and enact-
ment then in force.

Mr. Coleridge has very foreibly contended that
if women were ever entitled to the franchise

Fepi

ad-
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nothing has occurred to take it away. Dut the
fact of its not having been asserted or acted upon
for many centuries raises a strong presumption
agalnst its having legelly existed, and consider-
ing that no reported decision or authority ecan
be produced in favour of the right, that there
are the opinicns against it to which I have refer-
ved, and that there has been such long and un-
interrupted usage to the contrary, I have come
to the conclusion that there is no such right, and
that women are legally ineapacitated frow voting
within the meaning of scction 8 of the Act of
1867,

Assuwming, however, that the claimant was net
legally iucapacitated within the meaning of the
late statute, the question then would arise,
whether the franchise has been conferred by that
Act and by force of the provisions of Lord
Romilly’s Act? This depends upon the construc-
tion to he plsced upon the language of the Legis-
lature in section 3 of the Act of 1867, It enacts
that every *‘man,” with certsin qualifications,
shall be entitled te the franchise.

In the Actof the 18 & 14 Vist. ¢. 21, 8. 4, it
is enacted that all words signifying the masculine
gender shall be taken to include females, the
singular skall include the plural, and the plural
the singuiar, unless the contrary as to the gender
or number is expressly provided. Now, in con-
struing the third section of the Act of 1867 regard
must be had to the whole of the enactment with
a view to ascertaining whether the word ¢ man”
is there used in the sense of s person, or is
equivalent to the expression ¢ male.”

By the 86th section of the Act of 1867 it is
provided thut the franchises conferred by the
A il be **in addition to and not in substi-
for, &e., &e.”

[y the 59th section it is enacted that the Act,
so jar ag'is cousistent with the tenor thereof, is
to be consiraed as ore with the enactments for
the time being in foree relating to the Represen-
tatisn of the People and with the Registration

1

Acts. By the Reform Act of 1832 the ocoupation

franchisoin bovougls is expressly given to * male

persors” who shall be qualified as therein men-
. tioned.

By scetion 33 of the Act of 1832 it is enacted,
“That no person shall be entitled to vote in the
election of a member or members to serve in any
futare Parlisment for any city or borough, save
and exocept in respect of some right conferred by
this Act, or as a burgess and freeman, or as a
freeman and liveryman, or in the case of a city
or town being a county of itself, as a freeholder
or burgage tenant as hereinbefore mentioned,”

It is quite clear that women would not become
entitled to the franchise under that Act. Now
the two Acts are to be construed as one, and
therefere we should endeavour, as far aspossible,
to put such & construction upon the latter Act
as will make it consistent with the provisions of
the former statute. R

Thereisno doubt that in many statutes “men”
may be properly held to inmclude ‘“women,”
whilst in others it would be ridicnlous to suppose
that the word wus used in any other sense than
ag designating the male sex. We must look at
the subject-matter, and at the general scope of
the provisions of the later Act, as well as at its
langzuage, in order to ascertain the meaning of

the Legislature. I do not think, from the
language of the Act, that there was any iuten-
tion to alter the deseription of the persons who
were to vote. I should rather conclude that the
object was to deal with their gualifications, If
so important an alteration of the personnl gunali-
fication was intended to be made as to extend
the franchize to women who did not then enjoy
it, and in fact were excluded from it by the
terms of the former Act, T can bardly suppose
that the Legislatare would have made it by using
the term ‘““man.”” Indeed, in the very next Act,
where it was intended to extend the Factery Aet,
females are expressly included.

The conclusion at which I have arrived is that
the Legislature used the word ““man” in the
samo sense as “‘male person’” in the former
Act, and that the word was intentionally uscd in
order to designate exprossly the male sex, and
that it amounts to an express enactment and
provision that every man, as distinguished from
every woman possessing the qualifications, was
to have the franchise.

In that view Lord Romilly’s Act does not ap-
ply to this case, and does not extend the mean-
ing of the word ““man” go as to include women.

On this part of the case the decision of the
Scotch Court of Session is also in point, and in
that decision I entirely coneur.

On both grounds, therefore, first, that women
were legally ineapacitated for voting for mem-
bers of Parliament; and, secondly, that the
section is limited to men and does not extond to
women, I think that women are not entitled to
the franchise, and that the decizion of the revis-
ing barrister must be confivmed in this case aud
in the other cases which depend upon this case.
Bat it is not a case in which costs should be
given,

CHANCERY.

Briaxt v. TissuT.

more to vary chief

g ificate, offer
Jur moving—I15 & 16V

&4, 5. 39.

1 to move to vary chief clerk’s certificate, al-

a

tion was not made antil after the oxpi
ght d allowed by the order ; the om
to make the application having arisen from pre
business, and mistake as to thme on the part of soli

[1TW. R. 274, Jan. 15, 1569.]

This was an application on behalf of the plain-
tiff in the cause for leave to move to vary the
chief clerk’s certificate notwithstanding eight
clear days had elapsed since the filing thereof.

The certificate was dated on the 17th of Juue,
and filed on the 23rd of June last.

On the 22nd of June the plaintiff’s solicitor re-
ceived a report from an engineer velating to the
finding of the chief clerk. The solicitor had a
conference with the plaintiff on the same day,
and received instructions to take the opinion of
counsel. 'The solicitor, immediately after such
conference, went to counsel’s chambers, but not
being able to meet with him, left the papers for
his advice.

The solicitor, on the 29th of June, received a
mesgsags from counsel asking for an interview,
but was not able, in conseqnenze of important
business out of town, to see counsel until the 1st
of July, when =after ajong conference, counsel
advised proceedings to be taken to vary the cer-
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tificate, 'The solicitor then found that the time
for making the application to vary the certificate
expired on that day, and leaving the chambers
of counsel at about 8 80 p.m. he immediately
proceeded to the chambers of Viee-Chancellor
Giffard, to whose court the cause was at that
time attached, and arrived there a few minutes
afterwards, but found the chambers closed.

His Honour received a commuaication from
the chambers of Vice-Chancellor Giffard to the
effect that they were never closed before 4 p.m.,
even though all business was eompleted.

The following cases were cited :— Ware v.
Wutson, 4 W. R. 86, 7 De G. M. & G. 739;
ITowAll v, Keightly, 4 W. R. 477, 8 De G. M. &
G. 325 Ashton v. Wood, 5 W. R. 271, 8 De G.
M. & G. 698.

Manins, V. C., was satisfied that the solicitor
arrived at the chambers of the Vice-Chancellor
after 4 p.m., but on the balance of convenience
it was right to give the leave asked, for if the
plaintiff was right on the mervits he ought to suc-
ceed ; if he were wrong the Court would so de-
cide. To refuse the application wonld be too
severe on the plaintiff.  He must, however, pay
the costs of the application.

UNITED STATES REPORTS.

SUPREME COURT OF PENNSYLVANIA.

LoriN PALMER v. Guorcar S. HARRIS.

A trade-mark having upon it a false statement which did
not, and could not produce any eflect upon the purcha-
serg of tho article, is nevertheless so tainted by the
falsehood that equity refuses to protect it.

A trade-mark for a brand of segars, manufactured in New
York, had upon it in Spanish words, which interpreted
into Tinglish, mean: “Factory of scgars from the best
plantations de la Vuelta Abajo, calle del Agua, Flabana.”
Kquity refused, on the ground of the falschood, to enjoin
a printer from counterfeiting the device, and supplying
the trade with his imitations.

This was an appeal from a decree of the Court
of Common Pleas of Philadelphia, which refused
to grant an injunction to restrain Harris from
counterfeiting Palmer’s trade-mark.

The facts were that Palmer, a dealer in segars,
designed a label for a particular brand which he
manufactured, and which had acquired an ex-
tensive popularity in the United States as the
¢« Golden Crown.” The label contained a golden
crown, surrounded by a green wreath, and un-
derneath this the words,

¢ FapricA bE TABACOS DE LAS MEJORES VEGAS,
DE LA VUELTA ABAJo,
CALLE pEL Aqua No. 73, HaBana.”

Harris, the defendant, printed the imitation of
the design, containing the same words, and sup-
plied dealers ju the segar trade with the counter-
feits, and thus enabled them, by attaching the
imitation to their own segars, to avail themselves
of the reputation which Palmer had acquired,
and deprive him of the exclusive use and benefit
of his trade-mark. Palmer’s design was copy-
righted under the Act of Congress, February 3,
1831, 4 Stats. 436, sec. 1. The imitation was
not denied, but the defence was, that the segars
being made in New York, the label contanied a

false and fraudulent representation, which equity
would not protect. The court below dismissed
the bill.

James Parsons for the appellant.—A trade-
mark is a species of property. Bradley v. Norion,
83 Conn. 157 : and entitled to proteetion (Colla-
day v. Baird, 4 Phila. 139; Burnett v. Phalon,
11 Tiff. (N. Y.) 8. e. 8 Tr. App. 167, by injune-
tion against one who imitates the trade-mark so
nearly that a purchaser might be misled ; a sub-
stantial similarity is sufficient; Bradiey v. Nor-
ton, supra; Coats v. Holbrook, 2 S8and. Ch. 586,
and cases cited; Taylor v. Carpenter, 1d. 603, s.
e. in error 611; Partridge v. Heuck, 1d. 622;
Williams v. Johnson,2 Bosw. 1; Stokes v. Land-
graff, 17 Barb. 608; Adwmoskeag Manufacturing
Co. v. Spear, 2 Sand. 8. C. 599; Wolfe v. Gou-
land, 18 How. Pr. R.; Clark v. Clark, 25 Barb.
76 ; Brooklyn White Lead Co. v. Musuyry, 1d.
4165 Walton v. Crowley, 8 Blateh. C. C. 440,

The assertions on the label avre in a foreign
language, and the law presumes, until the con-
teary is proved, that they were not understood,
at least when to assume that the statements were
comprehended would csharge the person who
uttered them with liability : 2 Starkie on Slander,
523 Cook on Defamation, pp. 14, 87.

It the words were understood, positive know-
ledge of what he was buying was nevertheless
brought home to every purchaser, and their effect
neutralized by, Ist, Palmer’s public declaration
that he was a citizen or permanent resident of
the United States, and consequently that the
segars which be manufactured were a domestic
product, involved in taking out a copyright of his
design: Cuasey v. Collier, 56 Niles’ Reg. 262,
Judge Betts, 1839; Keene v. Wheatley, 9 Am.,
L. R. 45, Judge Cadwalader, 1860.

2nd. The internal revenue and customs regu-
lations. The internal revenue stamp on the box
of segars states the kind, quantity, date of in.
spection, collection district they are manufactured
in, and the inspector’s name: Act of Congress,
July 18th, 1866 ; Boutweill’s Manual, p. 51, see.
91.  And the law imposes upon the purchaser,
under a penalty, the duty of ascertaining that
the inspection has been made: Id. ses. 92.

3rd. The requirement, which exclndes the
possibility of mistake, that imporied segars must
be inspected and stamped before removal from
public store or bonded warehouse: Act of Con-
gress, July 28th 1866, Stats. at Large, 1865-6,
p- 328.

The assertions, therefore, are innocent in the
effect which they produce upon the public. In
Ldlesten v. Viek, an article was described as
¢« patented,”” which signified that it was protected
by a patent, though the patent had, in fact, ex~
pired.  Vice-Chancellor Wood drew the inference
that the dealers in the trade knew that the term
had expired, and were not injured by the false-
hood ; he did not enter into and canvass the
motives which induced the plaintiff to assert the
untrath: 11 Hare 78, 1853. And in Dale v.
Smithson, the plaintiff put upon his trade-mark
a fictitious name as that of the manufacturer of
the article. The court decided that, as the public
was not in fact deceived, the plaintiff was entitled
to their protection : 12 Abbott Pr. B 237.  Until
a purchaser has been deceived, no act has been
done which gives the law a pretext to interpose
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A naked intention to deceive is not a ground for
legal action of any kind—least of all for the in-
fliction of & penalty or forfeiture. Intention by
itself, unembodied iu an act, does not come within
the purview of jurisprudence ; it is only when
coupled with an act thatit becomes an important
element in determining its character: 2 Austin’s
Jurisprudence 147; Lord Mansfield, R. v. Scofield,
Cald 897; R. v. Iliggins, 2 East 5; Lindley,
Juris. xxx., 2; Swmith v. Bowler, Disney, Rep.
520-26.

Equity lends its aid to make a legal right more
effectual : Faring v. Silverlock, 6 DeG. M. & G.
2145 s.¢. 39 B. L. & E. 514, 1856. If the title
is contested, equity suspends its aid until the
legal right is established: Pidding v. Iow, 8
Simons 477 ; Singleton v. Bolton, 3 Doug. 293 ;
Perry v. Truefiti, 6 Beavan 66, Thisis the prac-
tice ; under liberty granted by Vice-Chancellor
Wigram, Rodgers v. Nowill, was tried in 1848:
5 M. G. & Be. 109.

A test case at law by the purchaser against the
proprietor wonld require a false representation
by the proprietor, his knowledge of its falsity,
ignorance on the part of the purchaser that
the representation was false, and his acting upon
it in the belief that it was true, and injury
resulting from such action: Sykes v. Sykes, 3
B. & C. 541, 1824; 5. ¢. 5 D. & R. 202; Single-
ton v. Bolton, supre ; Crayshow v. Thompson, 4
M. & G. 357, 1842 ; Rodgers v. Nowill, supra;
Behn v, Kemble, 7 C. B. N. 8. 260; Eden on
Injunction, by Watermau, 25, note 1.

There can be no deception until somebody is
deceived ; 1 Starkie on Evidence 874 ; Adam’s
Equity 176 and note; Story’s Equity, sec, 191,
202-8; Broom’s Maxims 858.

When the legal titie is established at law, as in
Stewart v. Smithson, 1 Hilt. 119, equity enforces
the right: Lale v. Smithson, supra; which is
vested, and can be forfeited only on legal ground.
It is better fortified than the right to a contract
which equity rescinds orly when an action of
deceit could be maintained at law ; Sugden on
Property, in H. of L. 597-8-9, 406-8, 64 L. L.
898-9; Sugden on Vendors 180, ch. 5, sec. 111,
pl. 41 ; 204, ch. b, =ec. 5, pl. 3; Fry on Specific
Performance, ch. xii., p. 191; xiii, 206, L. L.
100

The result of the broad proposition that a false
statement vitiates the title would be, 1st. To for-
feit ir this kind of property, though in no other,
a man’s title, for the slightest taint of fraud,

2nd. To give the benefit of this penalty to a
confessed pirate, in spite of the Act March 8th,
1855, Pamph. L. 514, Purd. Dig. 1155.

8rd. To put outside the pale of law property
which has at any time been falsely represented
in the market, and thus the object of law, to
preserve society from internal disorganization,
is, to the extent of this excluded property, frus-
trated.

Theodore Cuyler, for appellee.—Protection is
asked from a court of equity for a tradesman’s
label which is confessediy false, and both cal-
culated and infended to deceive and mislead the
public.

lcis gravely argued that this label, however
intended, does not in fact decelve, becaunse of the
words obscurely printed below, ¢ Entered accord-
ing to the Act of Congress.”

So, too, it is said the law requires an imported
article to have upon the boxes certain marks of
inspection, the absence of which from these
boxes shows the label is untrue, and prevents
it from deceiving the purchaser.

But the motive is still present, and the fact
too, even if this be so—that the unwary and
ignorant are, in fact, deceived and éntended to be
decetved.

The authorities upon this question are very
clear and well settled.

Mr. Daniels, speaking of trade-marks, says:
“« With respeet to these cases, it may lastly be
observed, that the remedy given in equity is
discretionary, and will be withheld if there has
been any improper conduct on the part of the
plaintiff, Onu this principle the court has refused
to grant an injunction, in the first instance, where
the plaintiff has made false representations to
the public concerning the article which he seeks
to pretect;’’ 3 Daniel’s Ch. Practice, p. 17556;
and again, p. 1764 : ¢ He cannot, therefore, be
allowed to mse names, marks, letters, or other
indicie, by which he may induce purchasers to
believe that the goods which he is selling are the
manufacture of another person.”

2 Story’s Eq. see. 951; Perry v. Trucfit, 8
Beavan 66; Millington v. Fox, 8 M. & K. 338;
Clark v. Freeman, 11 Beav. 112 Hogg v. Kirby,
8 Ves. 2263 Walcott v. Walker, T Id. 1; Pidding
v. Ilow, 8 Simons 477.

[Mr. Justice Reap.—There is a recent case
decided upon this point by the House of Lords,
which has not been mentioned, The Leather Cloth
Co. v. American Leather Cloth Co., 11 H. L. 523.7

In Fowle v. Spear, 7 Peuna. Law Journal 176,
the United States Circuit Court refused to protect
by injunction the manufacturers of guack medi-
cines. A court of equity will not protect worth-
less articles, or countenance fraud or immorality,

Parsons, in reply.—The Leather Cloth Co. v.
The American Leather Cloth Co., cited by Mr.
Justice Read, was decided upon the point of
similarity ; the resemblance was not suiliciently
close to make the defendants’ stamp a colorable
imitation.

There is no doubt that courts of equity refuse
to protect quack medicines and noxious drugs:
Woodruff v. Smith, 48 RBarb. 438; but in such
cases no attempt is or could he made to anticipate
and counteract the evil effect; the antidote does
not accompany the poison. But in this case it
is demonstrated that the assertion never in a
gingle instance produced any effect.

The opinion of the court was delivered by

Suarswoop, J.~—The plaintiff, according to the
statements of his bill, is the manufacturer of a
cigar, known as the ¢ Golden Crown,” and he
has devised a trade-mark, which he uses in its
sale. He charges that the defendant, whois a
printer by trade, has counterfeited this mark,
and sells copies of it to persons engaged in the
manufacture and sale of cigars, by whom they are
used to his damage. The answer of the defend-
ant admits these allegations; but sets up as a
ground for the non-interference of the court, that
the articles thas sold by the plaintiff were manu-~
factured in the city of New York, and that the
trade-mark in question contains upon it the de-
claration that they are the product of a ¢ factory
of cigars from the best plantations de la Vueltg
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Abajo, Calle del Agun, Habana.”” The case
having beea heard on bill and answer, the bill
was dismissed with costs.

The maxim which is generally expressed, ¢“He
who comes into eguity must come with clean
hands,” Suell’s Principles 83, but sometimes in
stronger langnage, ¢ He that hath committed in-
iquity shall not have equity,” Francis’® Maxims 5,
has been often applied to bills to restrain by in-
Jusction the counterfeiting of frade-marks, The
gronnd on which the jarisdiction of equity in
such cases is rested, is the promotion of honesty
and fair dealing, because no oue hay a right to
sell hisown goods a3 the goods of another: Oroft
v. Day, T Beavan, 232. «“Itisperfectly manifesy,”
said Lord Langdale, ¢ that to do this is a fraud,
and a very gross fraud.” It is plain that there
iz po class of cases to which the maxim referred
to oan he more properly applied.  The party
who attempts to deceive the pablic by the use of
a trade-mark, which containg on its face a fulse-
hood as to the place where bhis woods are mana-
factured, in order to have tho bonefit of the
reputation which such goods have acequired in
the market, is guilty of same fraud of which
plains In the'defendant. o certainly
2 hiave no elaim to the exir rary interposi-
ot of 4 tribunal, constituted inister equity,
for the purpose of sccuriug fo him the profits
ising from hisfravdalent nct.  Thusin Pidding

a4l
v. fow, Bimons 477, the phintil had made a
new sort of mixed tea and =old it under the name
of * jlowqua’s Mixtare;”’ but as he had made
fulse statemonts as to the teas of which his mix-
ture was composed, and as to the mode in which
they were procured, the court refused an injune-
tion: Vice-Chauncellor Shadwell, remarking, ¢ It
is a clear raie laid down by courts of equity not
to extend their protection to a person whose case
is not founded intruth.”  Ia Flavel v. Harrison,
10 ifave, 467, an injunction was refused, when
an ariicle was sold by the name of Flavel’s Pa-

tent Kitchener, for which there never had been a
patent,  In Leather Cloth Company v. American

Leather Gloth Company, 11 House of Lords Cases
533, though decided on the ground that the mark
used by the defendants was snbstantially different
rom thai of the plaintiffs, yet it may be fairly in-
ferred from all the opinions that, if necessary, the
deerge of Lord Chancellor Westbury would have
been affirmed on the broader ground, Thus, a
company which had gained reputation by a parti-
eular manufacrure, on discontinuing their busi-
ness, tranpsferred their stamp or trademark,
which indieated them as the manufacturers, to
other parties; and it was the opinion expressed
that such assignees would not be protected in
equity in the use of that mark on gonds manu-
factured by themselves, ¢ 8o,” gaid Lord Cran-
worth, *“in the cases of bottles or casks of wine
stamped us beiny the growth of a celebrated
vineyard, or of cheese marked as the produce of
a famous duiry, or of hops stamped as comisg
from a well-known hop-garden in Kent or Sarrey,
no protection would be given to the sellers of such
goods, if they were not really the produce of the
place from which they purported to come.” It
is contended, however, that this case is different,
because there were marks or words used with
these labels inconsistent with the idea that they
were held forth as manufactured in Havana. On

the label is printed, ¢ Entered according to Act
of Congress, a.p. 1858, by Lorin Palmer, in the
Clerk’s Office of the Southern District of New
York.” Apart from the fact that this is in such
very small type, and so abbreviated, that it would
probably escape the observation of every one
whose attention was not specially directed to it,
a cirsumstance which rather strengthens the evi-
dence of an intention to mislead the public, what
is there in the fact that the design or engraving
had been copyrighted in the United States, incon-
ent with the declaration that the cigars, con-
tained in the box, were masufsetured in Havana
of Cuban tobaces?  But, again, it is said that the
United Btates internal revenus stamp would at
ones undeceive tiie purchaser, there beiag a dif-
ference botween the stamp used for srideles im-
ported and for those of domestic manufacture.
Few persons would siop to uotice this differencs s
and besides, as it is alleged, the trade-mark is
pasted on the inside of the lid, and whea the box
is open for ths purpose of retaiiing, the trade-
mnrk is bronght direstly in the view of persons
wishing to purchase, and the revenus stamp is
not seen unless the 1id is turned down, and the
hox examined on the outside. It is contended,
turrher, that the falsehood is in a foreign lan-
guage, of which it is to be presumed that the
atifl’s customers are ignorant. Vet there is
certainly enough to convey to every one, who
can read, that the cigars are from ¢ Havana.”’
It is true, that when a slander is uttered in a
foreign tonguoe it is necessary, in an action for
damags, to prove that the hearers understood
the language; for it will not be presumed that,
being ignorant of the meaning of the words. they
afterwards repeated them to those who understood
them @ 2 Starkie on Slander 52; but there iz no
such rule in anaction for libelin a foreign langn-
age, for lilera seripta manet ; that may beread and
explained by those who do, to those whe do not
understand it. The case of a writtea or priated
libel has & much closer analogy to the point be-
fore us than that of spoken slander. But above
all this, it is not necessary that avy oue person
hag been actually deceived or defrauded; it is
enough that it is a misvepresentation, eatculated
to have that effect on the unwary and unsuspi-
cious.

Decree affirmed, and appeal dismissed at the
costs of the appellant —Awm. Law Register.

NOTES OF

RECENT DECISIONS IN PROVINCAE OF
QURBEC.

Basx AguNr—GuaraNtes Socrery.

Leld, that the allowing by & Bank Manager
of overdrafts without security, but (in the
opinion of the Court) under a discretionary
pc‘)wer posseszed by him, and without frandu-
lent intent, is not an irregularity within the
meaning of & pollsy gnaranteeing the Bank
against such loss as might be ocoasioned to the
Bank by the want of integrity, honesty, fidel-
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ity, or by the negligence, defaults or irregu-
larities of the manager.—T%¢ Bank of Toronto
v. The European Assurance Sociely, 18 L. C.
Jurist, 63,

CoRPORATION.

Ield, That a city corporation may be sued
in damages for assaunlts committed by its
servants, such as policemen, when the sssaults
are approved and attempted to be justified by
the Corporation.—Doolan v. The Corporation
of Montreal, 13 L. C. Jurist, 71.

Insorvewoy.

Ilcid, that an insolvent may validly make a
voluntary assignment to any official assignee,
whether resident or not within the ecounty
wherein such insolvent has bis place of busi-

19

ness, — Brown v. Douglas, 18 L. €. Jurist, 29.

INBOLVERCY ~3 1 CREVION.

Lield (Torranos, J., disseniing), Ist. Where
a trading partnership obiained advances {rom
& bank under an agreement, that the moneys
derived from the sale of hemlock bark exiract,
manufactured by them, shonld go in liquida-
tion of the debt to the bank, and the said
partnership, while in a state of insolvency and
largely indebted to the bank, sold a quantity
of bark extract, snd spplied the proceeds to
the payment of other debts; that such act did
not amount to secretion.

2nd. That there cannot be constructive se-
cretion. —The Quebec Bunk v. Steers ef al., 13
L. C. Jurist 75.

GENERAL CORREESPONDENCE.

To rim Eprrons oF 1ue LAw JourNaL.

GexrLuveN,—Are clerks of the Superior
Courts—or deputics—or clerks of the County
Courts, authorised in issuing subpeenas in
cases depending in their courts, without the
production and filing of a preecipe by the
party making the application.

Yours, &c.,

Chatham, April 6, 1869. Oz, &o.

|The practice in the Crown offices in To-
ronto is not to require praccipes for the issue
of subpccnas, We presume the same rule
should be observed in the outer counties.—
Eps, 1. J.]

REVIEWS.

Tue Law or Ramway CoMPANITS, COMPRIS-
g Tas Coupawizg Cravsms, Tan Lawds
Cravsey, THE Ramnway Cravses CoNsermpa-
TroN Acts, tnie Ramway Coxpaxres Acrs,
1867, axp tEp Rrcunaron oF Ramwavs
Acr, 1868. 'With notes of all the decided
cascs on these Acts, &e. By Hy. Godefroi,
of Lincoln’s Tnn, and John Shortt, of the
Middle Temple, Barristers-at-Law. Lon-
don: Stevens & Hagues, Law Booksellers
and Publishers, 11 Bell Yard, Temple
Bar, 1859,

We have to thank the publishers
early copy of this work. The editors appear
to have acquitted themselves well.  The notes
are terse and yet sufliciently full to give the
desired Information as to judicial interpreta-
tion of the scctions annotated.  Annotated
editions of important acts of Parliament are of
great scervice to the profession, and for pur-
poses of ready reference are preferable tfo
The aim of an editor of an annotat-
cd edition of a statute should be to avoid
loading his notes with details as to facts.
What the reader of such a work wants is the
marrow of the decision, and that expressed
in the fewest possible words. The editors of
the work before us have not been unmindful
of this requisite. By observing it they have
succeeded in prosenting to the professicn a
great body of law on subjects of very general
importance in a portable form, considering
that our Railway Clauses Consolidation Act
is in great part taken from the English Act,
the value of this work to all interested in
Canadian railways is obvious; with many
railways constructed, others in course of cou-
struction, and yet others projected, there is
already much “railway litigation” among us.
The duties and obligations of railway compa-
nics to “adjeining proprietors,” and the public
are not at all times easily ascertained ov easily
defined. T'he consequence is daily increasing
litigation, and daily increasing necessity for a
work like that now before us. Its costis so
moderate as to place it within the reach of all.
The facility it affords for reference to decided
cases is so great that the possessor of it must
save time, and *‘ time saved” to a man of good
practice in our profession is “money made.”
The index is truly exhaustive. By means of
succinct notes and an elaborate index no real

Lo g
0T an

treatises,
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difficulty can be experienced in finding that
which is sought. The volume proper contains
no less than 552 pages. Added to this is an
appendix, 864 pages, containing all material
acts relating to railways and the standing
orders of the Houses of Lords and Commons,
and the index. The latter alone is so compre-
hensive as to embrace 80 pages. The me-
chanical execution of the work by the law
publishers, under whose auspices the work
is issued is all that could be expected from a
firm so well known and so eminent as Messrs,
Stevenson & Hagues. Their agents in Toronto
are Adams, Stevens & Co. and Messrs, W. C.
Chewett & Co. Orders left with either firm
will receive prompt attention.

Mz. DioreNs AND taE PrERAGE.—It is the
privilege of literary men to blunder ahout legal
matters, but Mr. Charles Dickens has abused the
privilege. In his speech at the Liverpool ban-
quet he vindicated himself from the charge of
disparaging the House of Lords, and explained
to his sudience that he enjoyed the friendship of
many members of that House, not least among
whom was Lord Chief Justice Cockburn. Now
Mr. Charles Dickens has known Sir Alexander
Cockburn for many years, and even if for a por-
tion of that time he had imagincd that the Chief
Justice was a peer, we should have supposed
that the truth might have dawned on him in De-
cember last, when his illustrious friend was
offered and declined a peerage. Up to the deliv-
ery of the Liverpool speech we had believed that
the celebrated ¢ Pandects of the Benares’ could
not be eclipsed ; but anything is possible when a
littérateur of the loftiest pretensions does not
know whether the man ‘whom he loves more
than any other in England’ is a commoner or a
peer.—Law Journal.

The law is preserved in reports, of which
there are many thousand volumes; so that any
one in ignorance of the law has only to purchase
or borrow these, compare the different decisions,
and apply them all to his own case, when he will
either be right, or have the happiness of correct-
ing the law by a fresh decision teliing him that
he is wrong.—Comic Blackstone.

What an attorney is, everybody who has got
an attorney will no doubt be aware, but those
who are ignorant on the point may feel assured
that ignorance is unquestionably bliss, at least
in this instance. We, however, are far from
intending to stigmatise all attornies as bad—and
the race of roguish lawyers would soon be ex-
tinet if roguish clients did not raise a demand
for them. No man need have a knave for his
attorney unless he chooses; aand when he g es
by preference to a roguaish lawyer, it must be
presumed thal he has his reasons for not trust-
ing his affairs to an honest one.—Comic Black-
stone.

Baron Penzance.—The elevationof Sir James
Plaisted Wilde, who has held the office of Judge-
Ordinary of the Probate and Divorce Court since
July 1863, to the peerage will give unqualified
satisfaction to the legal profession and to the
general public. There is no judge on the Bench
whose conduct can be so easily criticised and so
clearly appreciated by the suitors, because the
principles and the procedure of the Courts of
Probate and Divorce are perfectly intelligible to
the mnon-professional community. Indeed, the
Judge-Ordinary of the Divorce Court needs
rather the possession of great moral qualities
than high legal attainments, and we are unable
to call to mind the name of any judge who, in
temper, discretion, and good sense, has excelled
Sir James Wilde. Old men can remember the
time when judges seemed to forget the very ex-
istence of the suitors, and to imagine that a
cause or an argument was a mere forensicstruggle,
in which judges and Bar had to take part for
the better sharpening of their wits, or the better
elucidation of the law. Sir James Wilde bas
taken precisely the opposite view of the duty im-
posed upon a judge. He has kept his attention
steadily fixed on the suitor, and he has ever laid
himself open to the charge of creating or en-
couraging irregularities in practice by his unfail-
ing anxiety to save expense and do justice. We
need not here enlarge on his legal acumen, his
elegant diction, his lucidity of expression, and
his accurate perception of human chareter. The
honour of the peerage has never been more fairly
earned by a judge. His Lordship takes the style
and title of Baron Penzance, of Penzance, in the
county of Cornwall. It will not be forgotten that
Baron Penzance is the nephew of the first Lord
Truro.~—Law Journal,

Jupncus ov Horsenack.—The number of judges
who have suffered from accidents in riding is
somewhat remarkable. The lamentable accident
to Sir Cresswell Cresswell will not easily be for-
gotten.  Sir William Erie, who has always been
conspicuous as a rider, has had more than one
awkward fall, and we believe that Sir Rowland
Williams has not been more fortunate. The pre-
sent Chief Justice of the Common Pleas was, a
short time ago, carried by his horse into a posi-
tion of much peril at Working, and during the
present assize the Chief Justice of England and
Mr. Justice Hayes have both sustained falls.—
Law Journal.

Newsrarer Directory, — G, P, Rowell & Co.,
the New York Advertising Agents, are about
issuing a complete American Newspaper Direc-
tory. 1t is a compilation much needed, since no
thing of the kind having any claims to complete-
ness have ever been published. Messrs. Rowell
& Co. have spared no paing or expense to make
the forthecoming work complete. We understand
the book will be a handsome octavo volume of
about 800 pages, bound in dark cloth, and sold
for §6 00 per copy. As the publishers are Ad-
vertising Agents, their isduing a work containing
so much information, usually jealously guarded
by those in that business, shows that they are
confident of their ability to be of service to ad-
vertisers, or they would not so readily place in
their hands the means of enabling every one to
communicate direct with publishers if they so
desire.



