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| Ghe Legal Fews.

VoL vipp.

FEBRUARY 14,1885. No. 7.

Th,
il § : text of the decision of the Privy Coun-

Ceiveq Attorney General & Reed has been re-
isgng, »3nd we report the case in the present
celloy whe Obs§rvations of the Lord Chan-
om 11’1 itto 0 dehve.red the judgment of the
1, the eé are brief, but, so far as they ex-
ity ju dgn); 0ot appear to support the major-
Pl'OVinci lelll‘t of the Court of Appeal in the
o g la ax cases. Their lordships adopt,
irect a:;s‘t fflvor, Mr. Mills’ definition of
Dowers o t;ndu-‘ect taxation. And asto local
they o0t Xation for local objects, although
me&ning e attempt. to define particularly the
Act, ¢ e Isub-se_ctm{\ 16 of section 92, B.N.A.
fati Orfiﬁl_hlps indicate a mode of in-
from, tha toil Which seems to differ essentially
urt of 4 aid down by the majority of the
Ppeal in the recent decision.
‘\ﬁ—
a fewe Oath Question came up in a new form
Telig, Ousy: 8go in Illinois. It appears that a
a g, Oclety exists in that State known

e .
ingg aXmanites, or followers of the teach-

ey, m°n? Dora Beakman. Some of the
Besgeg ;1 Of this society, being called as wit-
aff, & 8uit, refused to take an oath or to

Dro}m;i %lan}lg that their religious belief
thew, Ve their doing either—citing 5th Mat-
by heav:;ei 84-37: “Swear not at all, neither
Whe a5 1. etc. The minister of the society,
8argy bei D!'esex_xt, being agked whether, as re-
n Witnesses, there was any recog-
« ) Ceremony known to their sect,
Elll Sithey ;. ® Whatever; we believe it sin-
ou bey; SWear or to affirm.” The Court:
:x'lla. ' ;e(\ire ”in the existence of a God?”
i 0. The . ina
« telil;:e » Ang,; « Cc;(i"::.ti!.llyﬁndll'll:ea é“’;:ll;te
&kingpu:‘shm%t here or hereafter for not
i Witnegs ?f’l’llth when called upon to do so
R punishme 4ns.: “We believe in both,
Uch 4 Sin."nt both here and hereafter for
+“Do y, Thereupon the witness was
» Solemy Y, In the presence of Almighty
Y 8tate that you will speak the

T

truth, and that youbelieve that if you do not
you will be punished both in this world and in
the world to come?” To which the witness
answered, “ I do,” and was permitted to tes-
tify in the case. If the above is not an affirm-
ation, it would be interesting to know what
the witness’ idea of an affirmation was.

Mr. Landry, the member for Montmagny,
has introduced at an early stage of the ses-
sion, his bill intituled : “ Acte a l'effot de re-
“ streindre la jurisdiction d’appel de la Cour
“ Supréme.” Being asked for explanations
the hon. member said the bill would explain
itself: “ Comme le titre 'indique il 8’agit de
“ restreindre la jurisdiction de la Cour Su-
“ préme dans les matiéres qui regardent les
“ lois civiles des différentes provinces ; le but
“ de cette loi est de soustreindre ces causes-1a
“a la jurisdiction de la Cour Supréme. 8ile
“ gouvernment a une mesure A proposer sur
“ ce sujet qui soit plus propice que la mienne
“et qui rencontre nos vues, je n’ai pas d’ob-
“jection qu’elle soit substituée 4 mon bill;
“ mais 8'il n’en propose aucune, j’ai Iintention
“ de demander le vote de cette Chambre.”

The London Law Journal, referring to Mr.
Frederick Pollock’s new Law Quarterly Re-
view, says: “By an unreasonable prejudice
English lawyers are apt to look upon jurists
as persons knowing a little law of every coun-
try except their own, and to leave their pro-
ductions unread.” This prejudice, we are
sorry to say, is not confined to the lawyers of
the metropolis. We are acquainted with a
few whose colonial experience has not broad-
ened their vision, and whose highest ambition
is to be informed as to what the Courts before
whom they practice have actually decided.

FOREIGN COPYRIGHT.

The following is a head-note which appears
in the twenty-first volume of the Federal
Reports to the case of Estes v. Williams, a
decision of Mr. Justice Wheeler delivered on
July 31 last, in the Circuit Court of the
Southern District of New York, which is of
the deepest interest and importance to¢ Eng-
lish writers and publishers :—

COPYRIGHT--FOREIGN PUBLISHER--AMERICAN ASSIGNEE
—USE OF A NAME—RIGHT OF AOTION.—The publisher
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of ‘ Chatterbox,’ in England, having assigned the ex-
clusive right to use and protect that name in this
country, the assignee may maintain his action against
any other person who undertakes to publish hooks
nnder that name in the United States. Jollie v. Jaques,
1 Blatch. 618; M‘Lean v. Fleming, 9% U.S. 25 cited.
The word  undertakes’ is evidently used in
the Transatlantic sense of ¢ holds himself out.’
If this decision be upheld, the position of Eng-
lish authors in the United States will be much
improved, as they can assign the right to use
the title of a book to an American publisher
who will then have an exclusive right to pub-
lish & book under that title. It is true that
the American publisher will not obtain a
copyright, but he will obtain something very
valuable—namely, the exclusive right to sell
a literary production under its right title and
the name of its author. There is nothing in
the present decision to prevent the book
called ‘ Chatterbox’ being published word for
word, but it must be published without the
title, and, as seems inevitably to follow
from thedecision, without the author’s name.
People who would buy ¢ Chatterbox’ with the
author’s name would probably not buy the
same book, under the title say of ‘ Magpie,
without the author’s name, and there would
be something contraband about the latter
book. The decisions in England on the
names of books, such as Dicks v. Yates, 50
Law J. Rep. Chanc. 809, in so far as they
may be adverse to Estes v. Williams, may
well be distinguished fgbm it. Those decis-
ions refer to cases in Which a new book is
published under an old title, but this is a
case in which the same book is published
under the same title. Although there may
be no copyright in the book, the fact that the
book is a plagiarism cannot be disregarded
in considering whether the assignee of a title
which is put in the position of a trade-mark
is substantially damaged by some one else
using the title.—Law Journal, (London.)

JUDICIAL COMMITTEE OF THE PRIVY
COUNCIL.
Lonpox, Nov. 26, 1884.

Before Tre Lorp CHANCBLLOR, Lorp Frrz-
GERALD, Sik MonTacue E. Smrrh, Sik
Roserr P. Covriier.

THE ATTORNEY-GENERAL FOR QuEskc (Inter
venant below) Appellant, and Reep (Plait”
tiff below) Respondent.

B. N. A. Act, 1867—Powers of Provincial Legi®
latures—44 Vict. (Q.) cap. 9—Direct and ¥
direct Taxation—Fee on filing Exhibit.

1. The best general rule in determining whether ¢
tax is direct or indirect is to look to the tm
of payment: if at that time the ultimate inc”
dence of the tax is uncertain, it is not dir®
tazation within the meaning of the 2nd Sub'
section of Sect. 92, B. N. A. Act. The Wit
mate incidence of the tax imposed by ¥
Provincial Act 44 Vic. (Q.) . 9, being unce®™
tain at the time of payment, it falls under
denomination of indirect taxation.

2. The Act imposing the tax does not relate ¥
the administration of justice in the Provind
within the meaning of Sub-sect. 14 of Sect. %
B. N. A. Act.

3. The Act imposing the tax cannot be jusW
under Sect. 65, B. N. A. Act.

The appeal was from an order of the 5%
preme Court of Canada of the 18th of Juné
1883, reversing a judgment of the Court od
Queen’s Bench of the Province of Quebec,
the 24th November, 1882 (5 L.N. 397), abd
restoring a judgment of the Superior Co
Montreal (5 L.N. 101), of the 10th of March
1882, which declared that a certain duty of
ten cents imposed by an Act of the Legisl®’
ture of the Province of Quebec (43 & 44 Vi’
¢. 9), on every exhibit produced in court ¥
any action depending therein, was not waf"
ranted by law, the Act being witra vires of tb?
Legislature of that province.

The substantial question involved in 8%
appeal was whether the duty of ten cents *
exhibits produced in court in any action d:"
pending in any court of the Province &
Quebec, and which duty was imposed by f‘b’
Quebec Act, 43 & 44 Vic, c. 9, was within the :
power of that Legislature to impose unddﬁ
any of the following alternatives, viz. :-’Eﬂj
Under the express power of that provim‘:"l .
legislature to make laws given by the Briti#®
North America Act, 1867, as being “dire®
taxation” within the meaning of thoge wo
as therein employed; [2] Under sec. 92,
14 of that Act as relating to “ the admini
tion of justice in the provinces, including
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COngtitre:

;:fl)tvui::g'n’l maintenance, and organisation
na jul'isdiw;' courts, b?th of civil and crimi-
civil ma.ttec lon, and including procedure in
furthe, . bts In those courts; {3] Under a
& mere]ylll sectlon. as being a matter of a
Vingg . [4]02;'1 or private nature” in the pro-
the A;t thnder t'he reservation given by

¢ Joint] e Provinces of Ontario and Que-

wer Cay of the building and jury fund,
the 4 na.da,.; [5] Under the provision of
force in :‘}? being an alteration of a law in

© union efformer pr_ovince of Canada at
Mon; g AO the provinces into the Domi-
Bthoripy 8 belng' the exercise of a power,
formey - % function, exerciseable in such
or, 7] fs’ov"_lce of Canada at such union;
pro"inciala'? lflherent right or power in the

1 depns egislature of which it had not

Prived by the Imperial Act either by

*Presg
tion, ~ "OTdS or by any necessary implica-

The. Matter garg
Perior Co
Pondent

88 out of an action in the
urt of Quebec, wherein the re-
8oty Reed, was plaintiff, and Roy and
tenge, Were d.efendants. The respondent
SXhibit ia Promissory note to be filed as an
thongg, "' Support of his action by the pro-
thouotaz of the court, whereon the pro-
a8 ap exh.ll;t.afused to receive or file the note

s 01t unless there were affized to it
duty ;o T3P of ten cents in payment of the
by the A?::sed on the filing of such exhibit
SPondeng ng Quebec, 44 Vic, c. 9. The re-
a 6 callyy tained from the Superior Court

why };S Upon the prothonotary to show
SThibit gy should not receive and file the
Stamy, afﬁxetgndemd without having the
the Drovings o The Attorney-General for
on the 10th !ntervened in the matter, and
kay of March, 1882, Mr. Justice Mac-

) Defo
dehveredrjeu:h‘)m the matter was argued,

Inge anq §ig fMment, making the rule abso-
A“Omey-Gemlssmg the intervention of the
Genel‘al ap neral with costs. The Attorney-
feneh,w opealed 170.(:he Court of Queen’s
0?9 (the h;efy]a Mmajority of four judges to
ThMr. Ustiog 3. ic@): Teversed the decision
" ® Tespong, o ackay and quashed the rule.
he gy 0t took the matter on appeal to

foyy s Préme

t(l)l“’ Judgeg 4 ¢ urt, who, by a majority of

® Queeyg W0, 8ot agide the judgment of
%, and restored the original

[ —_

decision in favour of the respondent. From
that judgment the present appeal was pre-
ferred.

Horace Davey, Q.C., Globensky, Q.C. (of the
Montreal Bar), and Pollard, for the Appel-
lant.

The Respondent was not represented.

The Lorn CHANCELLOR delivered judgment
as follows :—

Their Lordships have considered the argu-
ment which they have heard, and they have
come to the conclusion that the judgment
appealed from must be affirmed.

The points to be considered are three: first
of all, can this charge upon exhibits used in
the courtsof justice of the province be justi-
fied under the 2nd sub-section of clause 92 of
the British North America Act? 1Is it a
case of direct taxation within the province
“in order to the raising of a revenue for
“ provincial purposes ?” What is the meaning
of the words “ direct taxation.”

Now it seems to their Lordships that those
words must be understood with some refer-
ence to the common understanding of them
which prevailed among those who had treat-
ed more or less scientifically such subjects
before the Act was passed. Among those
writers we find some divergence of view.
The view of Mill, and those who agree with
him, is less unfavourable to the appellant’s
argument than the other view, that of Mr.
McCulloch and M. Littré. Tt is, that you are
to look to the ultimate incidence of the tax-
ation as compared with the moment of time
at which it is to be paid; that a direct tax is
—in the words which are printed here from
Mr. Mill’s book on political economy—*one
« which is demanded from the very persons
“ who it is intended or desired should pay
«it” And then the converse definition of
indirect taxes is, “ those which are demanded
“from one person in the expectation and
“ jntention that he shall indemnify himself
« at the expense of another.”

Well now, taking the first part of that de-
finition, can it be said that a tax of this na-
ture, a stamp duty in the nature of a fee pay-
able upon a step of a proceeding in the
administration of justice, is one which is de-
manded from the very persons who it is in-
tended or desired should payit? It must be



52 THE LEGAL NEWS.

_/

paid in the course of the legal proceeding,
whether that is of a friendly or of a litigious
nature. Tt must, unless in the case of the
last and final proceeding after judgment, be
paid when the ultimate termination of those
proceedings is uncertain; and from the very
nature of such proceedings, until they ter-
minate, as a rule, and speaking generally,
the ultimate incidence of such a payment
cannot be ascertained. In many proceedings
of a friendly character the person who pays
it may be a trustee, an administrator, a per-
son who will have to be indemnified by
somebody else afterwards. In most pro=
ceedings of a contentious character the per-
son who pays it is a litigant, expecting or
hoping for success in the suit; and whether
he or his adversary will have to pay it in the
end, must depend upon the ultimate termin-
ation of the controversy between them. The
Legislature, in imposing the tax, cannot have
in contemplation, one way or the other, the
ultimate determination of the suit, or the
final incidence of the burden, whether upon
the person who had to pay it at the moment
when it was exigible, or upon anyone elge,
Therefore it cannot be a tax demanded
“ from the very persons who it is intended or
* desired should pay it;” for in truth that is
a matter of absolute indifference to the in-
tention of the Legislature. And, on the other
hand, so far as relates to the knowledge
which it is possible to have in a general way
of the position of things at such a moment
of time, it may be assumed that the purson
who pays it ig in the expectation and inten-
tion that he may be indemnified; and the
law which exacts it cannot assume that that
expectation and intention may not be real-
ized. As in all other cases of indirect tax-
ation, in particular instances, by particular
bargains and arrangem-nts of individuals,
that which is the generally presumable in-
cidence may be altered. An importer may
be himself a consumer. Where a stamp
duty upon transactions of purehase and sale
is payable, there may be special arrange-
ments between the parties determining who
shall bear it. The question whether it is a
direct or an indirect tax cannot depend upon
those special events which may vary in par-
ticular cases ; but the best general rule is to

look to the time of payment; and if at th?
time the ultimate incidence is uncertai
then, as it appears to their Lordships, it ca®
not, in this view, be called direct taxatio®
within the meaning of the 2nd sub-section
the 92nd clause of the Act in question. St
less can it be called so, if the other view, th
of Mr. McCulloch, is correct.

That point, which is the main point, and
was felt to be so by Mr. Davey in hig verf
able and clear argument, being disposed
the next question, upon the terms of th® ,
same section of the same Act, is that whic!
arises under subsection 14. One of th°
things which are to be within the powel‘ﬂof
the Provincial Legislatures—within their €%
clusive powers—is the administration of ju¥
tice in the provinee, including the constit®”
tion, maintenance, and organization of Pr&
vincial Courts, and including the procedur®
in civil matters in the Courts. Now it is o
necessary for their Lordships to determin®
whether, if a special fund had been cres
by a Provincial Act for the maintenance
the administration of justice in the provilf'
cial courts, raised for that purpose, approp™
ated to that purpose, and not available #
general revenue for general provincial 2
poses, in that case the limitation to dire®
taxation would still have been applicabl®
That may be an important question whi¢
will be considered in any case in which it 111’_’
arise; but it does not arise in this case, Tb¥#
Act does not relate to the administration
justice in the Province; it does not provi o
in any way, directly or indirectly, for :
maintenance of the Provincial Courts ; it do#.
not purport to be made under that power,
for the performance of that duty. The sub”
ject of taxation indeed is a matter of pro
cedure in the Provincial Courts, but thab
all. The fund to be raised by that taxatio®
is carried to the purposes mentioned in tP
second sub-section; it is made part of th?
general consolidated revenue of the provinco'
It therefore is precisely within the wo
“taxation in order to the raising of a reven®
for provincial purposes.” If it should gread,
exceed the cost of the administration of j**
tice, still it is Lo be raised and applied to g6%
eral provincial purposes, and it is not mo od
specially applicable for the administration ®
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Justi

pr lee ,th‘m any other part of the general
O‘thlal revenue.

elr Lordships, therefore, think that it

c¢an . .
tionn()t be justified under the 14th sub-sec-

:Zlgl regard to the third argument, which
it was :)mded on the 65th section of the Act,
ships arne not easy to fol](?w, but their Lord-
Prevail erearly of opinion that it cannot
.81 The 65th section preserves the pre-

oxint:
afl:;s.(t;:f POWel‘fs of the Governors or Lieuten-
ot the emors‘m Council to do certain things,
Joct to :9 Bp?clﬁed. Tk‘xat, however, was sub-
the rq bower of abolition or alteration by

Que| :
a?ecé With the exception, of course, of
ate epended on Imperial Legislation.
ot Ver powers of that kind existed, the

nem‘::th Which their Lordships have to deal
not, refr abolishes nor alters them. It does
.'%ler to them in any manner whatever.

i8 s
Was 8aid that, among those powers, there

this & power, not taken away, to lay taxes of

v X
Con n:!'y kind upon legal proceedings in the
of th.” Dot for the general revenue purposes

ing aeg pro.vince, but for the purpose of form-
ry FpeclaJ fugd called “the Building and
und,” which was appropriated for pur-

s _
iustic: on‘l;ve(“ted with the administration of
diffope, hat has been done hereis quite a

the L;::; thing. It is not by the authority of
. 1eutenant-Governor in Council. It is

Dot in o
tis :E‘;d.Of the Building and Jury Fund.
Whateverglslatlve Act without any reference
Quite g o those powers, if they still exist,
 and ifr'al to the_m; and, if they still
®Xerciggg 1t exists itself, capable of being
for the genconcummtly with them; to tax,
1 ajq of theer al purposes of the province, and
edingg general revenue, these legal pro-

w

t apn.
1t canp Dears to their Lordships that, unless
the Britt)fs;'"slgﬁed under the 92nd section of
u orth America Act, it cannot be
Theip 3 nder the 65th.
advige Herrﬁshlps must, therefore, humbly
ajesty to dismiss this appeal.

SUPR T
PREME COURT OF GANADA.

BVENg
» Appellant, and Fisk, Respondent.
[Continued from p. 48.]

URNy .
he Col?:t)l (concurring in the, judgment

® ap *—This action was brought by
Pollant ag the divorced wife of the re-

Fo

Spective Legislatures of Ontario and:

gpondent, in order to obtain from the latter
an account of the personal fortune she
brought him at her marriage, and which she
had given him to manage and administer.
The parties were married in May, 1871, in
the State of New York, where they had their
domicile. In 1872 they both came to Canada,
with the intention of permanently fixing
their residence in the city of Montreal where,
since that time, both parties have been domi-
ciled (until 1876). The appellant then left
her husband to return to the United States.
The parties not having made an ante-nup-
tial contract, they must be presumed to have
intended to subject themselves to the general
law of the State of New York, which de-
clares that in such a case there is no com-
munity of property between husband and
wife, and that the wife remains the sole and

_exclusive owner of her property and con-

tinues to exercise her rights over the same
as if she were a femme sole.

It appears that at the time of her marriage
the appellant had moveable property in her
own right amounting to $220,775.74, which
she received from her trustees on or about
the 8th January, 1872, and that she there-
upon placed this fortune in the hands of the
respondent, who administered and controlled
it until the 25th day of September, 1876, at
which date, being dissatisfied with her hus-
band’s administration, she demanded the
return of her securities and an account of his
administration.

Respondent returned her only a small por-
tion of it, and refused to account for the bal-
ance, which he still withbolds. In December,
1880, at the request of the appellant, the Su-
preme Court of New York decreed a divorce
in her favour. Believing the marriage tie to
have been dissolved, and that she had the
control over her property asif she had never
been married, she (the appellant) brought
the present action without having previously
obtained any authorization from a judge. To
this action the respondent pleaded: first, by
a demurrer which was overruled; second,
by a plea to the merits alleging that long be-
fore the divorce relied on by the appellant,
the parties had efcquired a new domicile in
the Provinee of Quebec, and therefore the
divorce was null and void ; and thirdly, that
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the plaintiff was not authorized to institute
the present action.

By a special answer to the respondent’s
plea, the appellant reiterated the allegation
of the validity of the divorce obtained in the
New York Supreme Court, and stated further
that even4T the divorce were invalid, she
would nevertheless have a right to demand
from respondent an account of his gestion of
her fortune, both under the law of New York
and of the Province of Quebec.

There are several important questions
raised under this issue, and which are sub-
mitted as follows in the appellant’s factum :

“The appellant, even if she be still the wife
“of the respondent, can institute the present
“action without authorization.

“The want of authorization, even if fatal,
“ has been badly pleaded.

“If authorization was necessary, the Court
“ should not have dismissed the action, but
“ should have authorized the wife séance ten-
“ ante, or, at least, sent back the record to the
“ Court below to enable plaintiff to get the
“ necessary authorization.

“ The divorce alleged in the declaration is
“good and valid, and entitled to recognition
“ in this province; and its pretended invalid-
“ity cannot,in any event, be set up by the
“ respondent.”

If the first proposition propounded by the
appellant is good in law, it is evident, that
for the purpose of determining this suit, it is
not necessary to inquire into the other ques-
tions submitted.

The first question therefore is: Could ap-
pellant, under the circumstances, bring the
present action without any previous author-
ization, even supposing that the decree of the
New York Supreme Court granting a divorce
is not binding here? The majority of the
Court of Queen’s Bench have answered this
question in the negative.

The judgment of the Court of Queen’s
Bench is based upon the provisions contained
in the articles of the Civil Code relating to
the rights and status of persons, commencing
with the third paragraph of Art. 6, which en-
acts :—“The laws of Lower Canada relative to
“ persons, apply to all persons being therein,
“ even to those not domiciled there ; subject
“ a8 to the latter to the exception mentioned

“ at the end of the present article,” and upop
the fact that the parties having abandoned
their domicile in New York, with the inten-
tion of fixing themselves in Montreal and
acquiring a new domicile, the laws of the
Province of Quebec must govern their status
and capacity. The Court also relied on art
icles 176 and 178, which forbid married wo-
men to appear in judicial proceedings with-
out the husband or his authorization or that
of a judge, as well as on article 183, which
enacts that “the want of authorization by
*“ the husband, whers it is necessary, consti
“ tutes a cause of nullity, which nothing can
“ cover,” etc., ete.  And upon these articles,
and the authorities cited by the learned
judges in their opinions, they arrived at the
conclusion that the present appellant had no
right to bring the present action without hav-
ing previously obtained the authorization of
a judge.

I do not intend to discuss. the correctness
of the propositions they laid down in order
to arrive at the conclusion they did. I will
be permitted, however, to say, that I do not
admit that they are applicable in the general
and absolute form in which they are laid
down in the judgment of the Court. Then I
am led to inquire if, without considering the
general law as to the status and capacity of
a foreigner in this province, there is not in his
favour some exception or legislative provi-
sion which will dispense the appellant from
the obligation of first obtaining the author
ization of her husband or of the Court in
order to bring the present action.

As already stated, the appellant was mar-
ried under a system of law which recognizes
to a married woman, married without any
ante-nuptial contract, the absolute right of
disposing of her property independently of all
control by the husband. The law of the
State of New York has been set up and
proved in the most positive manner. The
testimony of Sidney F. Shelbourne, a barrister
of the State of New York, is so clear and pre-
cise on this important point, that I will quote
it at length :—“ Will you state to the Court
“what is the law of the State of New York
“regarding proprietary rights of consorts
“who were married on the seventh of May,
“ eighteen hundred and seventy-one (1871).
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“%
“ thé. The laws of the State of New York since
« Withye?r 1848 down to the present time
“Wife ::h?rence to the separate property of the
« l’ia.g;, hlch she has at the time of her mar-
“tirel » have been that such property is en-
“her Y :e}farabe and free from the control of
« eommus -and. It does not enter into the
“it, andr;lty. She has al?solute control over
“ alionate he power to dispose of it, and to
“o her 1, 1t without any control on the part
usband.

“ Q. Th.
- that is why i . i
“ conty i en there is no ante-nuptial

“A Y
: Wer;; e8; she is just the same as if she

o rty-at {lemm sole with regard to such prop-

Its » there i8 no conjugal partnership.”
ing st‘zear from this evidence that accord-
aPDella.ne law in the State of New York, the
m"l'l'iag:’ even dunflg the continuation of her
Whateye, }cl‘:lld.. without any authorization
in he, Ow’n Ve instituted the present action
Vo th .Couqtry, and that she could still
at right if her husband could be sum-

on iy s
Now Y(;;:hm the jurisdiction of the State of
T .
of nilfa;t being established thatin the State
her husbork thfg appellant could have sued
Tzation a:ng Without any previous author-
colll;id 8he did in this case, there remains
er the question whether under such
Q‘lebecodofacm’ tl}e laws of the Province of
eCessit,nOt dlspense. the appellant with
atlthoriz-cn,i ¥ of first obtaining her husband’s
ightegt lon' before suing. I have not the
OPinjoy, ¢ lesltation in stating that in my
the oo > QUestion must be answered in
thirg p: Mative, being clearly settled by the
ady Tagraph of Art.14 of the Code of Pro-
“ rp(;rm.mh declares that: “All foreign
« o :;tlons or persons, duly authorized
:‘ pro%ed?g foreign law to appear in judicial
" Lower G €8, may do 8o before any court in
N chay, g‘l‘“ada-” Now this article, based
Lowe, -+ ©f the Consolidated Statutes of
::a:da, has given to strangers in a
Nized gng Y the same rights (as are recog-
&t&ts.) o glven to them by sec. 2 of the Con.
hayg thatsumg (cster en jugement) when they
try, o POWer or right in their own coun-
©Xpligiy 8ection in the statute being more

| d positive than the article of our

8energ)
nj

code, I will quote it at length; chap. 91,C. 8.
L.C., sec.2 :—

“ All joint stock or other companies or
“ hodies politic or corporate, who have a legal
“ capacity in the jurisdiction wherein they
« were respectively erected or recognized, and
“ gll persons on whom by any properly con-
« gtituted authority or law (whether of the
« heretofore Province of Upper Canada, or of
“ the Imperial Parliament of Great Britain
“ and Ireland, or of the United States of
« America, or of any of them, or of any other
“ foreign state, colony or dominion,) the
“right or power of suing or being sued has
% heen conferred, shall have the like capacity
“ in Lower Canada to bring and defend all
« gctions, suits, plaints, bills and proceedings
« whatsoever, and shall, by and before all
“ courts, judges, and judicial authorities
“ whatever in Lower Canada, be held in law
“tobe capable of suing and being sued, in
% the same name, manner and way as they
“ could or might respectively be within the
“ jurisdiction wherein such executors or ad-
“ ministrators or persons, bodies politic and
“ corporate, joint stock companies or associa-
“ tions of persons were respectively created,
“ orected or recognized.”

This provision is couched in the very same
words as sec. 2, cap. 8, 22 Vic. (1858).

The words are very general and apply to
all persons on whom by any properly consti-
tuted authority or law, the right or power of
suing has been conferred, and gives them the
power of exercising the same right in Lower
Canada. Though domiciled in the Province
of Quebec, the appellant never changed her
nationality, she is still a foreigner, never
having lost the quality of an American cit-
izen.

Now, according to the law of the State
of New York, the appellant, having been
married without having made an ante-
nuptial contract, is entitled to manage her
property as if she were not married, and
is consequently entitled here by said ar-
ticle 14 to take her present action just as
if she were a femme sole with regard to
said property. Considering the question
gottled by the effect of Article 14 of C.
C. P. it i8 not necessary for me to determine
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whether or not in the absence of that article
the present appellant, under the laws of the
Province of Quebec relating to marital power,
could exercise in this country the right she
had in her own country to sue as a femme
sole. But admitting, for the sake of argu-
ment, that in such a case she would not be
entitled to sue as a femme sole, it seems to me
that by the enactment of article 14 recogniz-
ing (as it does as to the right to sue) the per-
sonal status of a foreigner to be the same in
this country as in his own, the Legislature
has at least declared that the laws of the
Province concerning marital power as inter-
preted by the Court below, shall not apply to
persons situated as the present appellant is.
Therefore she can sue for the revendication
of her property.

It seems to me that article 14 settles the
point in favour of the appellant so clearly
that I need scarcely refer to any other author-
ities. I shall, however, cite one in order to
show that jurisprudence in France is in ac-
cord with the law as laid down in our code
of procedure. See Sirey (Codes-Annotés, Art.
215, 1875.) “A foreign married woman in
“ order to sue in France need not previously
“ obtain her husband’s authorisation, if in
“ her own country such authorisation is not
“ necessary.” 16 Fév. 1844.

It is the result of the principle recognized
by all anthors that the necessity of an author-
isation depends upon the personal status, 1
Feelix, Dr. Int., p. 117, No. 65,et Massé, Dr.
Com., t. 2, No. 63.

For these reasons I am of opinion that the
judgment of the Court of Queen’s Bench
should be reversed, and the judgment of the
Superior Court ordering an account to be ren-
dered should be restored with costs.

RECENT DECISIONS AT QUEBEC.

Ship—Necessaries.—A. ship having brought
out a cargo of coal,the master, in order to
enable her to take a cargo of wheat on her
return voyage, employed the promoter as a
ship-liner to fit her for that purpose.—Held,
that such lining comes under the term “ne-
cessaries ” in the Imperial Act, 26 Vict., c. 24,
8. 10, § 10—The Glendevon (Vice-Admiralty
Court; McCord, Deputy Judge), 10 Q. L. R.

Ship—Collis'ion—Look-uut-Fog-hom—Sailing
Rrgulations,—A steamer proceeding at “ easy
speed, on a thick and foggy night, ran down &
schooner lying at anchor on a fishing ground.
The latter had a bright light burning and 8
fog-horn blowing, and at sound of the steam-
er’s whistle, some minutes before the colli-
sion, a flash-light or “flare-up” was exhib-
ited, and muskets fired, which were heard
on the steamer. Held, that the steamer
must be condemned for not keeping a suffi-
cient look-out, notwithstanding the schoon-
er’s infraction of the law in sounding a fog-
horn instead of ringing a bell, it appearing
that this had not contributed to the acci-
dent.—Lohnes et al. v. SS. Barcelona (Vice
Admiralty Court, Irvine,J.), 10 Q. L. R. 305

RECENT ENGLISH DECISIONS.

Fulse pretences.—On an indictment for ob-
taining goods by false pretences, the false
pretence charged and proved being that the
prisoner was daughter of a lady of the same
name residing at a certain place, there beilég
no evidence that the goods were not delive:
to the prisoner before her name and address
were asked for, held, that there was no suﬂ?’
cient evidence to sustain the indictment, it
being essential on a prosecution for obtaining
goods by false pretences to prove that the
goods were delivered on the faith of the false
pretence charged.—Reg. v. Catherine Jones;
50 L. T. Rep. [N.8.] 726.

GENERAL NOTES.

The Central Law Journal (St. Louis, Mo.) notes &
peculiar specimen of indexing in the Ontario Statutes
but in the same issue of our esteemed contemporary i#
to be found the following index line: ** Valenti non f#
injuria.” This rather startling doctrine is perhapé
specially applicable in Missouri. Freely translated it
may read that * 2 man well equipped with six shooter$
can walk about in safety.”

A curious form of contempt of Parliament is before
the Senate at Ottawa. One of the honourable sens-
tors (Mr. Alexander) has given notice, *‘ that he will
call the attentior of the House to the fact of a Speak-
er’s portrait having been placed in the corridors, cal*
culated, from the enormity of its dimensions, an
from its want of uniformity with those of all the
former Speakers, to bring this branch of the Legisle-
ture into public derision.”

We havereceived Vol. I No. 1 of the ‘ Montreal LaW
Reports,” published by the Gazette Printing Company’
and edited by the editor of the Montreal Legal Newd
assisted by two learned advocates, one for the Superiof
Court series and the other for the Queen’s Bench
series. Nineteen cases in all are reported, some hal
of which are given in French and the rest in English-
The reporting appears to be well and concisely done:
—Law Journal, (London).




