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Abbreviations used in this Digest.

.. Canadian Reports, Appeal Cases.
. Law Reports, Appeal Cases.

. Ontario Appeal Reports.

. Alberta Law Reports.

. British Columbia Law Reports.
. Canadian Criminal Cases.
Canada Commercial Reports

. Canadian Railway Cases.

. Court of Appeal (Ont.).

. Civil Code (Quebec),

Code of Civil Procedure (Quebec).

Canada Law Journal.
. Canadian Law Times,
Court of Review (Que.).
Consolidated Rule (Ont.).
Consolidated Statutes, British Columbia.
Criminal Code of Canada.
Eastern Law Reporter.
Year of Reign of King Edward VII.
Exchequer Court of Canada Reports,
Year of Reign of King George V.
. Imperial (Statutes).
Law Journal, Privy Council Cases.
Law Times Reports.
Municipal Code (Quebee).
Mining Commissioner's Cases (Ont.).
Martin’s Mining Cases.
Manitoba Law Reports,

ew Brunswick Reports,

»w Brunswick Equity Reports

pva  Scotia Reports.
North-West "Territories.
Province of Ontario.

« Ontario Appeal Reports,
Ontario Law Reports (Current series from
{ 1)

901).

Ontario Weekly Notes (current series from
1909).

Ontario Weekly Reporter (current serfes
from 1902).

Ontario Reports.

+ Ontario Practice Reports.

+ Canadian Law Times, Occasional Notes.

Prince Edward Island Reports.

Peters' Prince Edward Reports.

Ontario Practice Reports.

++ Quebec Reports, King's Bench.

«+ Quebee Reports, Queen's Bench.

+ Quebec Reports, Superior Court.

Quebec Reports, King's Bench.

Quebee Reports, Superior Courts,
« Quebec Practice Reports.
++ Revue de Jurisprudence (Que.).

+ Revue de Légal, New Series (Que.).
Revised Statutes, British Columbia.
sed Statutes, Canada.
sed Statutes, Manitoba.
Revised Statutes, Nova Scotia.
++ Ievised Statutes, Ontario,
++ Revised Statutes, Quebec.

« Saskatchewan Law Reports.
Supreme Court of Canada Reports.
+ Territories Law Reports.

« Times Law Reports,

++ Wakeham's Newfoundland Cases.
aes . .. Western Law Reporter.

..... . “esvssssen Yukon Territory.
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SAISIE-ARRET.

Ree ATTACHMENT oF DERTS,

SAISIE-CONSERVATOIRE.

Afdavit — Grounds — Sufficiency.] —
Where the plaintiff alleges in his affidavit
in support of a motion for a saisie-conser-
vatosre that the defendant is indebted to
him in a certain amount for balance of sal-
ary; that he has a lien for this sum upon
the price of chattels of the defendant; and
that the latter is so acting as to cause him
to lose his remedy thereupon—an exception
to the form complaining of an irregularity

in the affidavit and the declaration will be
dismissed. Gladu v. Hurtubise, 10 Que, I’
R. 123,

Affidavit — Insuffic ~un:y — Irregularity
—Netting aside scizure Grounds—Pleading
—Prejudice — Wa 1'.]--— An affidavit which
mentions facts giving rise to an action for
revocation of a gift, without indicating the
nature of the action which the plaintiff
intends to bring, is irregular, and a saisie-
conservatoire based upon it will be annulled.
- The Court, in order to judge of the
validity of a saisic-conservatoire, may look at
the allegations of the affidavit only, and may
not consider whether the declaration suffi-
ciently sets forth the remedy which the plain-
tiff desires to obtain, nor whether the defend-
ant is prejudiced by the insufficiency of the
affidavit, nor whether he has waived his
objc:tion to the insufficiency by pleading to
the merits of the action. Cusson v. Cusson,
9 Que. . R. 174

c.cL—121,

h:

Afidavit — Service of copy — Irregu-
larsty—Exception to form.]—It is not neces
sary to serve upon the defendant in a saisie-
conservatoire a certified copy of the affi-
davit; it is sufficient to leave a copy for
him at the office of the Court within 3 days
of the service of the writ.—An exception to
the form based upon such pretended irregu-
larity will be struck out of the record upon
motion. Zarosss v, Diodati, 8 Que, P, R.
435,

Lex fori—Action for salary— Withdrowal
of property.]—The law governing a saisie-
conservatoire is the I'\\\ of the place where
the seizure is made. 2. A saisie-conservatosre
cannot be granted m an action for salary
even upon the allegation that the defendant
has ceased to do business in the provinces of

Quebec and Ontario and has withdrawn all
his valuables therefrom, thereby depriving
the plaintif of course,  Nexton V.

Violett, 6 Que, I,

Right to—Preservation of part of claim,)
—A saisie-conservatoire may be joined with
an ordinary action in order to preserve a part
only of the total sum which is -»luim--rl in
’_h‘u action. Laporte v. Robert, 5 Que, P, R,
53,

Setting aside—Defendant in defawlt for
pleading—Creditor's remedy—Lien. ] —A de-
fendant, notwithstanding that the pleadings
are noted closed against him, has a right to
demand the setting aside of a saisvie-conser-
vatoire brought against him with the action,
—A saisie-conservatoire can only be issued
in the three cases mentioned in Art. 955,
C. P, and a creditor who has no special lien
upon the goods of his debtor cannot exer-
cise that remedy. Mélancon v. Archambawit,
7 Que. P. R, 474,

See ATTACHMENT OF DEnTS — DISTRIBU-
TION OF ESTATES—HUSBAND AND WIFE —
LIEN—DPARTNERS HTP—S HIP—TIMBER.
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SAISIE-GAGERIE.

Formalities Report Irregularitics

Description of goods—Practice—Contesta

m Exemptions ilege. ] —Article
3136, C. I C, to whi Art, 954 relates,
applies only to the formalities of a saisie
gagerie,—2. Trregularities in the, report of
seizur uch as the sufliciency of the de
geription of the i seized, must be
moved against b pecial motion, by virtue
of Rule of Practice N i3 3. The contes

aivie-gageric
ordinary rule
ere are no spe

tation on the erit
must be made according
of procedure, secing t

cial provisions on this subject in the (_“.‘h of
Procedure.—4, Paragraph 8 of Art, 598, C.
P. ., does not apj pecially and only to
faomern, but every tor may invok
privilege which it cor s and ask by F
fence to the sa janeric that he shall be

allowed to retain at his choice 1 cow, 2 pigs,
et Peloguin v. Dunn, 10 Que. P, R. 11.

Petition to quash Deposit Irregu-
larities— Prejudice, | A petition to set aside
a saisic-gagerie need not be accompanied by
a deposit,—Where a person complains of ir
regularities in the seizure, he must not only
allege but prove prejudice, ristine v. Do
minion Deforest Wireless Telegraph Co.,
8 Que. . R, 428,

Ree ATTACHMENT  oF Goons—BANK
RUPTCY AND INSOLVENCY [LANDLORD AND
TENANT—DPLEADING—SALE OF Goops,

SALARY

Bee ArrtacnMENT OF DERTS CoNTRACT
CosTS—CROWN-—MASTER AND SERVANT
PPRINCIPAL AND AGENT ScnooLs
SET-0FF.

SALE A REMERE

Bee SaLE orF Goons VENDOR AND Pur
CHASER

SALE OF CROPS

See EXECUTION.

SALE OF DISEASED ANIMALS.

See CRIMINAL LAW

SALE OF GOODS.

1. ACCEPTANCE OR NON-ACCEPTANCE, 3808,

2. AcTioN For PrIcE, 3820,

3. Avciion, 3835,
4. AurioriTy oF AGENT, 3835

5. CoNDITIONAL SALES,

7. DELIVERY 875

8. DescrIPTION OF Goops, 3879

9. FALse REVRFSENTATIONS, 3880

10. PrescrirTioN, 3881
11. PRINCIPAL AND AGENT, 3881
PROPERTY DPASSING, I8S2,

135. RESCISSION oF CONTRACT, 3885

4. BpECIFIC ARTICLES, 3888,

STATUTE OF I'rAUDS,

16. TerMS AND CONDITIONS OF SALE, 3804
17. Tirre 10 Goons, 3898,
18. WARRANTY, 38090,

19. WEIGHTS AND MEASURES

1. ACCEPTANCE OR NON-ACCEPTANCE.

Acceptance of part
quality, Belanger v. Ledue, !

Action for price—Contract—Failure to
fill requirements—1T'e cceptance of
goods by conduct ntion—Right to re-
duction from price Reference.) Action for
price of machinery supplied on conditional
sale contract :—/leld, that defendant’s con
tinued user of machinery was inconsistent
with intention to rescind contract. There is
nothing to prevent plaintiffs suing for price
and retaining and using their other rights
under the contract Reference limited to
substantial defects in machines, and to be
in general terms, eliminating any inquiry as
to making machines conform to contraect.
Rowal Electric Co. v. Hamilton Electric
Light and Cataract Power Co., 13 w.
R. ™

Action for price Contract (Toods
not delivered in time—Refusal to accept
Right to reject the whole because part mot
delivered—Trade custom—Delivery of larger

quantity than ordered—RBill ¢ ding—Re-
tention—Man. Sales of Goods Act, 8. 30.)

Action for price of goods sold. Trade cus-
tom allowing shipment of larger « ity
than ordered in certain lines establis but
that in other cases as more thar red
shipped, and different goods shiy than
ordered in certain other instanc iefend-

ants justified under above secti
ing the whole, Iaving so el 1 noti-
fied plaintiffs retention of lading
creates no liability, Sehwe Vineberg
(1909), 12 W, L. R. 515.

Action for price—Deduction for inferior
quality—Costs. Veir v. United Fruit and
Produce Co. (Man.), 2 W, L. R, 54,

Action for price Denial of contract-
Implication of contract from acceptance of
goods—Ownership of vendor—Notice of pur.
chaser—Evidence Depositions taken on
Joreign commission—Refusal of witness to
answer questions—Saskatchewan Rule

Action for price of cars and car wh
was objected that on plaintiff’s examination
under commission he had refused to answer
some questions : Held, that the guestions
had been abandoned. The cars and wheels
had been ordered from K., who turned the
order over to the plaintiff, and so notified
the defendants.—Held, that defendants are
liable, there being an implied contract with

prope
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plaintif from the aceeptance of the goods
by defendants. Allen v, Inter-Ocean, 11 W,

« R 393,

Action for price—Failure of carriers to
deliver, | —Plaintiff shipped goods to defend-
ant at a station on the Canadian Northern,
but the goods never reached there :—Held,
that the buyer has the right to examine
goods, that there has been no ptance,
and therefore the property in the goods re-
mained in the seller, who is the proper party
to bring an action against the railway com-
pany, which failed to deliver the goods, Ac
tion dismissed. Ntevens v, Burch, % W, L.
R. 320,  Appeal dismissed, 10 W, L, iR, 400,

Action for price—Vachinery—Contract
Right of examination and trial—Notice of
defects—Failure of vendor to remedy—Right
of purchaser to reject—Loss of right by con-
finuing to wuse machinery—-Counterclaim—
Breach of warranty—"1ime—* 1'his year
C'osts.]—In an action upon promissory notes
given for the price of machinery sold by the
plaintiffs to the defendant, it appeared that
the contract of sale gave the defendant the
right, not only to examine the machinery
efore accepting it, but to make a test or
rial :—Held, that the defendant had no right
to extend the trial over a whole season, and
keep on working and using the machinery in
the meantime; if the defendant gave the
proper notices of defects discovered by him,
the contract gave him no right to keep on
working the machine pending the appearance
of the plaintilf to make it satisfy their war-
ranty ; having given a notice of defects, it
was the defendant’s duty to cease using the
machinery until the plaintiffs came and made
their attempt to remedy the defects: and, if
they did not come within a reasonable time,
then it was his duty to reject the machinery
entirely and send word to the plaintiffs that
he did not propose to accept it.—The de-
fendant counterclaimed for damages for
breach of the express warranty given by the
plaintiffs in the contract :—Held, that the
defendant was absolutely met by the clause
in the agreement which he signed, to the
effect that the warranty given and all liabil-
ity under it i d and expired at the
clo 3 — the words quoted
meaning the current calendar year, and not
a year reckoned from the date of the con-
tract; and, aside from this, the evidence of
dams to the defendant was unsatisfactory,
~—Held, therefore, that the plaintiffs were
entitled to judgment for the amount of the
notes with interest, but without costs, be-
cause they did not do what they might have
done to make the machine work satisfac-
i that the counterclaim should be
v without costs, R s & (o,
;'. (])‘;uu (1010), 15 W. L. R. 641, Alta,
« R,

Action for price —Place of delivery—
Inspection—Breakages in transit—Action for
goods sold and delivered.]—Inspection should
be made at place of delivery. Ividence
shewed the care taken by plaintiff to prevent
breakages in transit, so these must have been
caused by rough treatment in cars or in un-
loading. Ramsay v. New York Central and
Hudson River R. R. Co., 13 O. W. R. 431,

Action for price—~Sale by sample —
Nhipments of part of goods ordered — Sas-

SALE OF GOODS.
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katchewan Nale of Goods Ordinance—Mom
orandum in writing —Delivery —Repudiation
of contract.]—Action for price of goods sold
and delivered,  Plaintif®s traveller took
fendant's order but later did not sign it,
but received a copy of it. Plaintif shipped
part of the goods, when he received a letter
on defendant’s behalf to ship no o . De
fendants examined the goods on arrival but
refused them :—/eld, that defendants’ lotter
with the order is sufficient memorandum or
note under the above ordinanc that there
suflicient acceptance and delivery to
Judgment  for ount claimed
Kaorbin, W, L. R, 670, 2 Sask.

Action for priceScveral articles of
machinery—=Separate lien notes—UEntire con-
tract—~Sale by description—Parol evidence
Machines not corresponding with dexeription

Naskatchewan Sale of Goods Ordinan
s8. 33 and 3}—Aceeptance,]—Action to re
cover the amount of six lien notes given for
a second-hand portable o , ete., and a
antity of belting, ete,, necessary to change
a horse-power threshing ontfit to a steam
power :—Held, that as the latter goods were
useless without the former, that it was the
intention of both parties that the contract
was an entire one. That as the defendants
had never scen the goods it was a sale by
description. I'arol evidence admissible to
shew the meant by the description on
the notes. Held further, that the engine
did not correspond to the description * re
cently rebuilt.”  The ntiffs were bound
to tender an engine answering the descrip-
tion of the one sold, so it makes no differ-
ence that it could have been repaired at
small cost and that plaintiff offered to repair
it.  Under the above section there had been
no acceptance, nor a competent examination
of the engine. Defendant enti to a re-
turn of the freight paid by him. Notes to
be cancelled. J. I. Case Threshing Mae ine
Co. v, Fee (Sask.), 10 W. L. R, 70, 2 Sask.
L. R. 38,

ri

Action for 558 barrels apples—Dam-
aged during shipment When  property
passed Reservation by seller of control
until payment.|—Defendants pure
plaintiffs apples , o. b. ears Belle
to be paid for when received at Rt . Sask,
Defendants refused to aceept or pay for the
apples as they had been damaged by frost
during shipment:—/Held, that the property
in the apples did not pass as soon as they
were placed upon cars at Belleville, the
plaintiff having retained the power of dis-
posal and control of the apples until pay-
ment at Regina.  Action dismissed.  Jndg-
ment of Britton, J. (1900), 14 O, W, R, 407,
reversed.  Graham v. Laird (1009), 14 0O,
W. R. 1038, 1 O. W, N. 204; 20 O, L. R,
1.

lle, Ont,,

Action upon promissory mote given
for price of horses-Place of delivery
Right of rejection—Ewpistence of disca ¢
Opportunity for inspection—Sale of Goods
Ordinance, ss. 16, 17 (Alta.) — Caveat emp
tor Infections disease communicated to
other animals Animals Contagious Discase
Act (Alta.) |—Dlaintil sued upon a promis-
gory note given for price of horses. id-
ants counterclaimed for damages for breach
of warranty and negligence ;—Held, that

—
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Contract Breach
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v Y¢ i that the number
car will | wccording to cus
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the place of delivery Defe wnts broke con
tract by sending inferior apple Damage
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price and market t I plainti
purchased in New o t day of de
livery Lspegren & Co, v. Polly and Whit
13 0. W. R, 4
Contract Breach Refusal to iver
dispute as wmntity contracted for
Refusal of to accept quantity d
fendants wil deliver—Finding of fa

Appeal, rfer v. Berger, 9 W. |
R. 280,

Contract Order given to agent of ven
dors—Conditi Oral agreement Lecept-
ar of term f order Notice Time—Can
cellation—Delivery of goods Evidene
Completed contract.]—To an action f the

purchase-price of an engine, the defendant set
up two defences: (1) that the engine wy
sented by the plaintiff's,

greement for purchase was not to be
operative until the fulfilment of certain con-
ditions, which were not fulfilled :—Held, up-

on the evidence, aflirming the judgment of
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Tait and Sutherland v Lumber Co
(Sask.), 8 W. L. R. 350,

Contract [ nasc Sal
by de ption—=8 Ded
ion price G ript

‘ Evidenc ¢ « d
Qualit Waive lime for objection—Con
dition precedent—Ovrder of Judge permitting
sale—Counterclaim Delay in shipping
Breach of warranty—( 8 Burlington

Canning Co. v. Campbell, T W. L. R, 544

Contract for sale of ha S
in instalments delivery—Violati ¢
tract—>Measure of damages—2Manitobe
of Goods Act J0.0—1aintiff sued
signee of I", lamages for breach of cor
tract hetween nd d ts for sale and
delivery of hay I'art « was ship
ped when defendan accept bal

ance Judgment f In estima
ting damages every presumption
may be made as to the benefit which plain
tiff might have received from bona fide per
formance of agreemer

Jlements to be con
gidered in computing damages mentioned
Bank of Ottawa v. Witton, W. L,
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Contract in writing — Principal and
agent—~Gioods not according to specifications

Accentance.]—Held, (1) that defendant
I. was merely a go-between and action dis-
missed against him: (2) that the master of
a ship is only an agent to receive goods for
carriage not to accept delivery; and (3)
that the lumber not being in sizes as speci-
fied in contract defendants justified in refus-
ing to accept same, Action dismissed ex-
cept as to advances made by plaintiffs to
master of ship. Black v. Tyrer, 8 E. L. R.
1.

Defaunlt in payment of price— Vendor
retaking goods—Action for deficit after re-
sal \ceeptance of goods—Liability for
price—Breach of warranty—Counterclaim—
Damages—Measure of—('ost of rep

Promissory notes Addition of parties
Amendment — \'. T, Mawhinney v. Port-
cous (Man.), 6 L. R. 633.

Defence as to quality—Offer to return
and cancel sale.]—In an action for the pric
of goods sold and delivered, the defendant ¢
not plead that the s delivered to him were
not of the quality stipulated for and that he
has been obliged to replace them by other
goods, without at the same time offering to
the plaintiff the goods received from him,
and demanding the cancellation of the sale.
Dominion Bag Co. v. Bull Produce Co., D
Que. P, R. 175,

Description of article—Parol evidence
to eaxplain Article delivered not corres-
ponding with that ordered—Material differ-
ence—IRight to reject—Acts of acceptance
Sale of Goods Ordinance, sees, 33,
turn of goods Retention of part—Entire
contract—~Statement of elaim—Amendment-
Goods sold and delivered.]—The defendant
signed an order in writing, addressed to the
plaintiffs, requesting them to supply him
with “one rse power mounted on steel
truck,” one 12-inch crusher with bagger, one
24-inch saw and frame, and 30 feet of belt-
ing, for which the defendant agreed to settle
by giving his note for $700, The order con-
tained a provision that the machinery was
to be delivered at the defendant's farm, and
that it was to work satisfactorily before
settlement was given, The plaintiffs shipped
the machinery to their local agent at R., who
notified the defendant that the machinery
was there. The defendant pointed out that
the delivery was to be at his farm, where-
upon the agent agreed to pay the defendant
for taking it to his farm, but would not
allow it to be taken away until the defend-
ant signed a note for $700. The defendant
signed the note, but pointed out that he was
not to he called upon to settle until it was
shewn that the machine worked satisfac-
torily. The agent said they would make it
work satisfactorily, The defendant took the
machine to his farm, but found that it was
not what he had ordered, and that it did
not work satisfactorily, and he thercfore
drew it back to R. and left it there:—Held,
that parol evidence was admissible to shew
what the parties meant by “-horse power
monnted on steel truck ;" and that, upon the
evidence, the engine referred to was a -
horse power portable gasoline engine, a
picture of which + contained in the plain-
tiff's catalog: nd 1 ked by the defendant
and the plaintifi’s selling agent with their

SALE OF GOODS.

signatures at the time
also, upon the evidence,
livered did not correspond to the engine re-
ferred to in the order; i was
material, and no contract 1 the de-
livery, unless the defendant aceepted it the
signing of the note and the taking of the ma
chine by the defendant to his farm did not,
in the circnmstances, constitute an accep
tance ; the defendant could not be deemed to
have accepted it, unless he intimated to the
plaintiffs that he had done so, or did some
act in relation to it inconsistent with the
ownership of the seller, or retained it after
the lapse of a reasonable time withont in-
timating to the seller that he had 1
it: Sale of Goods Ordinance, secs,

But the defendant promptly
engine, and had a right to do so, ns it was
not what he had ordered,—The defendant
did not return the ernsher, the saw, or the
belt, but used them.—Held, that the contract
was an entire one, and the plaintiffs were
not entitled to recover upon it: but were en-
titled, upon a permitted amendment of the
statement of eclaim, to payment for the
erusher, saw, and belt, ns gooods sold and
delivered.  Ont. Wind Engine & Pump Co.
V. llu!miu' (1010), 14 W. L. R, 264, 3
Sask, 315,

Entire contract — Delivery and accept-
ance of part of goods Recovery of pro-
portionate part of price—Damage for non-
delivery—~Set-off.]1—E. agreed to sell to W,
a complete bottling plant, consisting of ma-
chinery and a certain number bottles, for
£900,  The machinery and a small part of
the bottles were delivered and some of
the machine affixed to W.'s building.
W. paid F. In an action by E. to
recover the Imlnu.\ of the purchase-price,
the trial Judge held that the contract was
entire, and failure to deliver substantially
the full number of bottles would prevent E.
from recovering anything. He entered a
verdiet for W., but disallowed W set-off
for breach of contract:—Held, that E. was
entitled to recover the value of the ma-
chinery and bottles delivered, and W, to re-
cover damages, if any, for non-completion of
the contract, and, as there w no findings
on either point, th should be a new trial
Ewmack v. Woods, 39 N. B, R, 111

Failure of en'rler- to deliver—Sale
of Goods Ordinance, s —Right of buyer to
examine goods Acceptance not complete,
Steven Brothers v. Burch, 9 W, L. It

Five tons of hops—Good and merchant-
able — Paid for on delivery — Tender of
amount far in excess of five tons—No com-
plete delivery.] — By the English law, if
there is a contract for sale by weight or
measure, and acts are to be done in order
to identify the thing to be delivered before
it is in a fit state for delivery, no action for
goods bargained and sold can be maintained
to recover the price, The only remedy open
to the vendor (if the circumstances of the
case give him a right to complain of a
breach of contract) is by an action for non-
acceptance, There is no material difference
between the old French law prevailing in
Lower Canada and the English law in this
respect. K. & Co., by an agreement in writ-
ing, contracted to sell and deliver to V. five
tons weight of hops for the years 1853, 1856,
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and 1857, the hops to be good and merchant-
able, and of the growth of each respective
year, to be paid for on delivery, at a rate
specified ; the hops to be delivered free in
Quebee,  In 18 K. & Co, sent to B. a
quantity of hops, consisting of eighty-two
bales of the grow'h of 1866, in weight far
exceeding five tons. B, inspected the hops,
and after a tender by K, & Co, of the bulk,
but without any specif vder of the speci-
fic quantity of five tons, B, refused to ac-
cept any of the hops, when K, & Co. took
them away, and deposited them in a store-
house at Quebee, K. & Co, then brought
an action inst B, for breach of contract
i epting the hops, and the Court of
s Bench of Lower Canada, reversing
on of the Superior Court, held that
bad done all that they were bound
to do, and that as it was B.'s own fault that
the specific five tons were not set apart and
distinguished from the bulk, they were en-
titled to the full contract price of the hops
with interest and cos Such judgment re-
versed by the Judic Committee, on the
ground that as the five tons of hops had
never been separated from the bulk, and there
was no complete delivery, K. & Co. could
not sue for the price, but only to recover
damages for the non-acceptance of the hops.
—Held, farther, that the measure of such
damages vould be the difference of the con-
tract price and the market price at the time
when the contract was broken, Although
the Judges in Lower Canada under the old
French lav have power to reject or modify
the concluiions in the pleadings, yet even
if the Court is enabled to change the nature
of the action and administer relief entirely
different from that which the action sought,
such power cannot be exercised with pro-
priety in the case where a plaintiff, having a
choice between two r'-mt-dhw, has exercised
his election by the forms in which the ae-
tion is broug hv Ihmull v. Kilborn (1862),
O. R.3 A C g

Gasoline lannches — Built for dcfend-
ant—Not satisfactory — One boat put in
order—Other destroyed by fire while plain-
tif's agent was repairing it—Passing of pro-
perty—Liability of defendant.]—Defendant
ordered two gasoline launches from plaintiff
company. Both were received by defend-
ant, but neither gave satisfaction, Plaintiffs
put one in working order, but while their
agent was working on the other, he lit a
match and an explosion followed, resulting
in the launch being destroyed by fire, Plain-
tiffs brought action to recover »1,015.22, the
price of the launches.—Boyd, held, that
the amounts defendant had paid plaintiffs
satisfied their claim for the launch retained,
and that the one destroyed by fire had never
been accepted by defendant. Judgment given
plaintiff for $106.75 for some goods and sup-
plies purchased by defendant. No costs al-
lowed.—Divisional Court dismissed plaintiffs
appeal with costs, Davis Co, v. Clemson
(1010) 17 0. W. R. 231, 1 O. W. N, 938,

2 0. W. N. 167,

Goods imported from Spain — Ship-
ment in instalments—Not shipped in time—
Action for price of goods—-Bvidence as to in-
tention of parties — Correspondence—Dam-
ages for breach of contract.]—Defendants
directed plaintilf to import from Spain cer-

tain goods. Owing to delay in getting the
goods delivered, defendants cancelled their
contract and plaintiff brought action for
price of goods:—IHeld, that the contract was
not simply a sale of goods by a merchant to
a customer, Judgment for plaintif for
97.92 entered at trial.  Affirmed by Divi-
muuul 1nnr! Wagner Croft (1910), 16
0. W. R, 503, 1 0. W. N, 1016,

Goods not all shipped—Refusal before
delivery.]—Action for price of goods sold.
Plaintiffs shipped goods which defendant re-
fused to accept. Plaintiffs then resold, and
now sued for their loss:—Held, that plain
tifs had fully performed their contraetr and
are entitled to recover their loss, Haffner v,
Cumming, 9 W. L. R. 621,

Goods to be manufactured—Delay in
delivery—Destruction of property for which
goods required—Action for damages for non-
acceptance—Time—"Tender—Impossibility of
performance.]—In an action for non-accept-
ance of goods agreed to be sold, delivered,
and installed, the plaintiff, to recover, must
prove that the goods were delivered or ten-
dered in condition for installation, within
the time agreed, or, if no time was agreed
upon, within a reasonable time, and the
plaintiff is not excused from so doing by the
fact that by reason of any omission on the
part of the defendant it was impossible to
complete the contract by installation, Lua-
fer Prism Co, v. McLeod, 8 W, L. R. 627
1 Bask, L. R. 75.

Grain—Order for future delivery—Con-
dition of—Findings of jury—Correspondence
—Contract—~Statute of Frauds—Refusal to
accept — Breach — Time of—Damages.]—-
Plaintiff sued to recover damages for breach
by the defendants, of two alleged contracts
to purchase wheat, It was not disputed by
defendants, that they had * placed ™ verbal
“orders” with plaintiffs for the whole of
the wheat at prices and on terms alleged by
plaintiffs, but it was contended by defend-
ants that it was a term of both orders that
if they should not be in a position to take
the wheat at times named for delivery, they
should not be bound to take it but plaintiffs
would take it off their hands. The jury
found against this contention of defendants.
Defendants also relied on the Statute of
Frauds, which they were allowed to plead,
though it had not been set up in their state-
ment of defence.—Meredith, C.J.C.P., held,
that as to the first order the rn- was no note
or memorandum in writing of the bargain
sufficient to satisfy the Statute of Frauds,
and there was no acceptance and actual re-
ceipt of any part of the wheat, and no earn-
est to bind the bargain or part payment, and
the action, therefore, failed as to that branch
of the case; that as to the second order, there
was sufficient to satisfy the statute, and there
was an acceptance and actual receipt of part
of the wheat, and plaintiffs were, therefore,
entitled to recover in respect of that order.
Plaintiffs given judgment for four items
claimed, amounting together to $1,405.86,
with costs, and the claim in respect of the
first order was disallowed. Hay v. Dominion
Milling Co. (1910), 17 O. W. R, 954, 2 O.
W. N. 457,

Grain — Refusal to accept — Difference
in grade—Re-sale — Usage of trade—Ven-
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dor's right to damages—Construction of con-
tract. Michaud v, Melady, 4 E. L. R. 164,

Hay—No. 1 Timothy—To be delivered in
Toronto—Refusal to accept delivery—Hay—
Nonconform of contract—Contained admix-
ture of inferior quality — Divisional Court
allowed abatement in price—40 cts, per ton
—Judgment for plaintiff for $120.55 balance
dae, and $75 costs, 7Tasker v. McDougall
(l()lO), 170. W, R, 915, 2 0. W. N. 471

Loss by fire before delivery — Statute
of Frauds — Memorandum in writing —
“ Usual terms.” !1|I:Iull Co. v. Simson Co.,
2B L R 4

M facture of machinery—Refusal
to accept — Repudiation — Damages.] — A
party who contracts for the manufacture of
machinery, and afterwards notifies the manu-
facturer that he will not accept delivery of
it, unless certain guarantees respecting it,
not mentioned in the contract, be given him.
is thereby held to repudiate the contract, and
becomes liable for the price of the machine.y,
less whatever value it may have for the
manufacturer,  Morgan-Smith v. Montreal
Light, Heat & Power Co, 30 Que, 8. C. 242,
2E L R, 513

Manufactured articles — Contract —
Sale of specified lot or by sample—Evidence
~——Acceptance on terms—Property not pass-
ing—Freight and demurrage paid by pur-
chaser—Return of outlay — Payment into
Court—Costs. Dominion Pressed Brick Co.
v. Black, 9 W. L. R, 445,

Misrepresentation of agent — Right
to rescind contract — Difference between
goods ordered and goods received—Counter-
claim for freight paid—Foreign judgment—
Jurigdiction of forcign Court,]—Action for
price of 18 butter separating machines, De-
fendants on receiving them tested them and
found them not as represented and returned
them, Plaintiffs obtained judgment in Al-
berta, defendants, who resided in Saskatch-
ewan, not appearing. Action must fail so
far as founded on foreign judgment. As
plaintif’s agent had wilfully misrepresented
the machines, defendants were justified in
cancelling the contract. They were not
bound to return the machines, MeCullough
v. Defehr, 11 W, L. R. 5!

Mistake by vendor—Goods accepted by
vendee with knowledge of mistake—Implied
contract.]—Judgment of Patterson, Co. \J.J.,
9 B. L. R. 195, in favour of plaintiff in an
action for goods sold and delivered, affirmed
by Supreme Court of N, 8, Ackerman v,
Morrison (N.S. 1011), 9 E. L. R. 307

Mistake of purchaser—Refusal to ac-
cept goods — Drisrv‘prnwmnﬁon Cohen v.
Hanley, 3 B. L.

Neglect by purchaser to take de-
lhory—llou ul the ﬂnng sold by fortuitous
event.]—C. 1493—The loss
by fonuimun evvnt of a thiug sold, falls
upon the purchaser when he has neglected to
take delivery of it, Thib~ult v. Marsel, 11
Que. P. R. 224,

T S I

Onions—1) tons—To be shipped to Mani-
toba—Nonconform of contract—Refusal to
aceept. |—Judgment of Teetzel, J, 14 O. W.
R. 1268, affirmed py Divisional Court, Kast-
ner v. Mackinzie (19010), 1 O. W. N. 501.

Order for goods given in ome dis-
trict subject to acceptance by the principal
in another district, and that the said ac-
ceptance has taken place, and the goods de-
livered in said last district, the action for the
recovery of the price of the goods must be
taken in the district where the acceptance
of the principa! was affected, Brock Co. v.
Forget, 11 Que. P, R. 21,

Order given in one district and ac-
cepted in another—Variation in contract
O, P. 941 — If purchaser, residing in
Joliette, writes the seller, residing in Mont-
real, asking that the contract be varied, then
the contract is completed in Montreal where
the new order is received.—Purchaser's ac-
tion in damages for non-execution of con-
tract should be taken in Monireal, Cour-
chene v, Maritime Nail Co. (1910), 12 Que.
P. R. 19.

Order given to agent of vendors -—
Condition—Oral agreement — Acceptance of
terms of order—Notice—Time—Delivery of
goods—Hvidence.]—Aection for price of ma-
chinery :—Ile(l. that plaintiffs having noti-
fied defendant in reasonable time that they
would ship the machinery and he neglecting
to refuse promptly, and ph\lnnﬂ'n having de-
livereq it, they must get judgment for amount
claimed. Waterous v. Wells (1908), 12 W,
L. R. 706,

Parol acceptance by vendor — Delay
in shipping—Refusal to accept goods.]—The
defendants on the Rth April, 1910, signed
and delivered to a salesman of the plaintiffs
a written order for an engine and appurten-
ances, to be shipped to a place named on or
about the 12th April, 1910, for which the de-
fendants agreed to pay the plaintiffs $£3,700:
~—Held, that an acceptance of the order in
writing signed by the plaintifs was not
necessary to make a contract; that the plain-
tifs’ manager had authority to accept and
did accept on their behalf: and that the
plaintiffs were ready to ship at any time.
There was here a contract with mutual obli-
gations founded upon good consideration ;
and the document was signed by the party to
be charged.—Held, also, that, although the
machine was not shipped by the plaintiffs
on or about the 12th Anril, it was kept
ready for ship and the sl
delayed at the I‘(‘q\ll“ﬂ( and for thn b(-\nPﬁ! of
the defendants: and, even if the provision
as to the time of delivery was intended to

a condition precedent to the defendants’
lability, it was waived by the defendants.—
Held, therefore, that the defendants had not
justified their breach of the contract in re-
fusing to accept the machinery when it ar-
rived at the place named in the contract—
Sawyer and Massey Co. v. Robertson, 1 0.
L. R. 297, applied and followed. Gaar Scott
C'o. v. Ottoson (lﬂll) 16 W, L. R. 663,
Man, L. R.

Parol agreement for sale of moter
boat—~Statute of Frauds—Change of posses-
sion—Receipt and acceptance—Evidence,]—
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Plaintiff claims he sold a boat to defendant
who received and accepted it. This d
ant denies and pleads the above statute:—
Held, that a sale was concluded. Plaintifs
evidence believed in preference to that of de-
fendant. Wingfield v, Stewart, 7 E. L. It
505,

Perishable goods—Sale by sample—Re-
fusal to accept — Contract—Correspondence
—Bill of lading— Pla of inspection — In-
jury to goods by frost—Climatic conditions—
Delay in accepting—Damages—Sale at re-
duced price — Expenses. McLean Produce
Co. v. Freedman, 12 0. W. R, 1038,

Presumption of acceptance — Steps
taken by one of two contracting parties in
the interest of both do not imply an admis-
sion of liability on his part for the obligation
of the other. Hence, where a quarryman de-
livers stone of different dimensions from
what the purchaser, a building contractor,
ordered, he cannot presume that the stone
was accepted by the purchaser from the fact
thac the latter tried to get the proprietor to

or that he deposited it in a yard
i Imbault v. Crevier (1911),

Promissory notes given for price —
Defects in goods—Notice—Counterclaim for
breach of warranty—~Failure to return goods
—Continued possession—Delay—Repudiation

Rescission of contract.] The plaintifis
sold to the defendant an engine, separator,
and other articles, for which the defendant
gave promissory w~tes, to recover the amount
of which this acrion was brought. The
goods were sold under a warranty that they
were well built, of good material, and cap-
able of doing good work if properly operated,
and the agreement provided that failure to
give imm ite notice of any defect to the
seller, or continued possession of the ma-
chine, should be deemed conclusive evide
that the machine filled the warranty, The
evidence shewed that the separator did not
work properly, and was itinually breaking
down, of which fact th laintiffs agent
was duly notified, and efforts were made by
the plaintiffs to remedy the defect, but with-
out avail, e plaintifi’s agent also from
time to time persuaded the defendant to keep
the machine, promising to make it right,
and the defendant continued to operate it
during two seasons, and then he returned it,
but in the meantime the engine, of which no
complaint had been made, had become con-
siderably dilapidated. The defendant pleaded
a breach of warranty, and the return of the
goods and rescission of the contract, and
counterclaimed for damages for the breach:
—Held, per curiam, that, by the continued
use of the machinery after discovery of the
defects and of the inability of the plaintiffs
to remedy such defects, the defendant ac-
cepted the machinery, and was not entitled
to return the same and rescind the contract,
~—Per lnumm and Prendergast, JJ. (Wet-
mo . dissenting), that continued pos-
m nnd use of the machinery by the de-
ft ndant could not, by reason of the promises
of the plaintiffs’ agent to make it work sat-
isfactorily, be deemed conclusive evidence
that the machinery answered the terms of
the warranty, and, as the evidence shewed
conclusively that the machinery did not an-
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swer the warranty, the defendant was entitled
to damages for the breach thereof. New
Hamburg Manufacturing Co. v. Weisbrod,
1 Sask. L. R. 342, 7 W. L. R. 804,

Property passing—Sale by sample —
Retention—Notice of rejection—IReasonable
time—~Nale of Goods Act—Breach of war
ranty as to quality—Damages—Delivery to
carrier—Appropriation.]—The purchasers of
goods sold by sample, although they alleged
that the goods when received were not what
they had bargained for, and made a number
of complaints by letter to the sellers and
verbally to their agent, made sale of con-
siderable portions of the goods, and did not
expressly notify the sellers that they re-
jected the goods until about 6 weeks after
they had received them into stock:—/Held,
that the purchasers had retained the goods
without rejecting them within a reasonable

time, and, under s and 36 of the Sale
of Goods Act, R. M, 1802, ¢. 162, had

lost the right of rejection, and, therefore
were liable for the price agreed on, subject
to their right, under s. 52 of the Act, to
whatever deduction they could establish a
claim for by reason of any breach of war
ranty as to quality or for damage by way
of counterclaim. Couston v. Chapman, 1.
R.2H. 1T 50, and Grimolby v. Wells,
L. R A followed,.—The Court
held. on the evidence set out in the judg-
ment, l!mt the purchasers had failed to
im for damages.—Held,

fnl].mlnw Ih\n)mnn on Sale 5th ed.,

and Badische v. Basle, IIN‘N]
that, although delivery to a
er is prime facie an appropriation of
the goods, yet the seller may contract to
deliver them to the buyer at their destina-
tion, in which case the property does not
pass till such delivery, Whitman Fish Co.
V. Winnipeg Iuh Co, 8 W. L. R. 488, 17
Man. L. R. 620,

Pulp wood sold at a specific price per
cord, to be delivered by vendors upon the
cars at a certain railway station, and when
80 delivered to be measured in the cars, the
sale is not perfect, under Art. 1474 C. C,,
by a mere approximate estimate and stamp-
ing of said d, by the purchaser's agent
on the grounds of the railway station, it
being understood by the vendors that said
wood be finally measured when loaded and
delivered on board the cars by the vendors,
in conformity with conditions of sale, Such
a delivery does not affect the right and
privilege of the person who has cut and
drawn said wood out of the forest—C. C.
1094 ¢. Loisclle v. Boivin & Sturtvant, 16
R. de J. 50,

Railway ties — Sale to Government —
Finding of Refere Appeal.]—Supplicant
offered certain ilway ties to the Govern-
ment. These were inspected and inspector
ignoring his instructions, purported to ac-
ept the ties for the Government. A new
ction was made and ties purchased. Sup-
plicant submitted that in all events he should
recover for three piles of ties, 145 in all,
used by the Government, Cassels, J., heid,
‘ant had been fairly dealt with
feree, and that there was no ground
of appeal, it being an afterthought, and dis-
wu«mll the action, Michand v. Rea (1910),

S E. L. R. 546,
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Refusal to accept—Contract — Goods
not all shipped- fusal before delivery —
Pleading—Amendment — Evidence — Credi-
bility of witness — Damages. Haffnor v.
Cumming, % W, L. R. 621,

Refusal to accept — Entire contract—
Faslure to supply part.]—The respondent
ordered, by illustrated descriptive (':\ml('uzuv
received from the appellant, several articles
of furniture, at the prices stated in the cata-
logue, for furnishing a_cottage in the coun-
try.  The order included a_table styled a

" The appellant, being un-
able ly this article as described in
substituted another table of a
similar ¢ ter. Some of the other articles
sent al ifered slightly from the descrip-
tion in the catalogue. The respondent, tr
ing the order as an entire contract, refus
to accept the whole or any part of the arti-
cles sent to him, Subsequently, the wppel-
lant offered to take back the article substi-
tuted for the “ monk's beneh.” The action,
however, brought for the price of all
the articl sent :—Held, affirming the judg-
ment in 21 Que, S, €. 336, that the order
of the respondent bheing for specified articles
forming a suite of furniture for a cottage,
the order was an entire contract, and the
respondent was entitled to get exactly what
he had ordered; and in default, to refuse
acceptance of articles different from those
contracted for, and also to recover his dis-
bursements made under the contract. 7Tobey
g:rm"urr Co, v. Macmaster, 12 Que, K. B.

Refusal to accept—Goods supplied not
according to contract — Liability for price
where no set-off or counterclaim—\Varranty
—Pleadings—Evidence.] — Appeal from the
judgment of Laurence, J., in favour of plain-
tiffs, for the amount claimed with costs in
an action for goods sold and delivered,
Brownlie & Co. v. Sydney Cement (o, (N. S.
1910), 9 E. L. R, 150,

Refusal to accept—Non-compliance with
contract as to time and mode of consign-
:rlnlrut. Watterson v. MeArthur, 6 0. W, R,

Refusal to accept—Perishable goods —
Sequestrator.]—In an action to enforce a
contract of sale and to recover the price,
when the object of the sale has been tend-
ered by the vendor to the purchaser, who re-
fuses to take delivery, and where it is perish-
able and its price liable to fluctuate, the
Court will appoint a sequestrator with power
to sell. Gordon v. Pinder, 4 Que, I, R, 321,

Refusal to accept—Tender—Measure-
ment of cordwood—Resale by vendor-—Re-
covery of loss upon, AMoLennan v. Gordon.
5 0. W. R. 98

Refusal to accept—Work and labour.
Dustan v. Niagara Falls Concentrating Co.,
9 0. W. R. 11, 10 0. W. R. 441,

Right of rejection — Notice.]— A
purchaser of goods ordered to be sent by
railway does not lose his right of rejecting
the goods by unloading them from the cars
on arrival and teaming them to his own
premises, if he then finds them inferior to
what he had ordered, and so notifies the ven-

dor within a reasonable time, Taylor v
Smith, [1803] 2 Q_B. 65, followed.. Cresghton
v. Pacific Coast Lumber (o, 18 C. L. T
425, 19 C. L. T. 285, 12 Man. L. R. 546,

Rights and obligations of the buyer
—Quality of the thing—Acceptance and wse
of the thing by the buyer—Silence of the
buyer _as to the defects of the thing—Deliv
cry—Delays caused by the failure of the pur
chaser to conform to the conditions of aale.)
—A purchaser who pts and uses the
thing sold, is no lon entitled, when he is
sued to recover the pri to complain of the
eets in quality, dimensions, ete,, which he
light have known at once, but of which he
made no mention in a correspondence of ten
months with the vendor, subsequent to the
delivery, The purchaser cannot complain
about the delay in delivery of the thing caused
by his own failure to fulfil the agreement
made at the time of sale, of such a kind as
consenting to a lien to guarantee the pay-
ment of the price, Awdet v, Naud (1909),
Que. 8, C. 148,

Sale by correspondence—Place where
it is concluded,)—The offer made of particu-
Iar goods specified as to their nature and
their price per pound, without mention be-
ing made as to quantity, followed by an ac-
ceptance of a certain quantity, constitutes
a perfect sale, concluded, when it is by cor-
respondence, at the place where the buyer's
letter of acceptance is mailed—It is of no
importance that the offer requested a reply
by telezram and it was given by post letter;
nor that the buyer added to his acceptance
the following words: “Ship at once.” Brgu-
doin & Watterson (1910), 19 Que, K. B. 530.

Sale by desoription—Absence of in-
spection by purchaser—Resale — Defeot in
quality—Acceptance — Local customs and
standards—Deduction from price for inferi.
ority in quality—Contract. Webster v, Mo-
Pherson, 11 0, W, R. 825,

Sale by sample—Bill of lading.]—Bggs
were sold by sample fo.h, London. There
was no wilful delay in shipping on plaintiffs
part. Defendant, who lived in Ottawa,
learning that the eges had been frozen in
transit owing to the sudden drop in the
temperature, wished to inspect before accept-
ing the draft:—Held, that inspection should
have been made at London and plaintiffs
must be paid their losses on the resale, ex-
penses and commission. McLean v. Freed-
man, 12 0. W, R. 1038,

Sale by sample—Delivery — Condition
f.0.b.—Sale of Goods Act, R, S. M. 1902, ¢,
152—Natice of rejection—Reasonable time—
Breach of Warranty—Damages.] — By con-
tract made at Winnipeg, Man., the plain-
tiffs sold to the defendants, by sample, a
ear-load of cured fish, to be shipped during
the winter from their warehouse at Canso,
N8 f.o.h. Winnipeg.,” The sample was
sound and satisfactory. The fish arrived
in Winnipeg in a frozen state, and were re-
ceived by the defendants, and kept by them
in an outhouse for several weeks before be-
ing placed in the freezer, the atmospheric
conditions being such that the fish could not,
in the meantime, have deteriorated by thaw-
ing. Some of the fish when sold proved un-
sound, were returned by customers, and the
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whole shipment was found not up to the
sample and unfit for food, On inspection
the health inspector condemned the wkhole
carload, and it was destroyed. About six
weeks after the fish had been received by
them, the defendnnts notified the plaintiffs
of the rejection of the carload so delivered.
In an action for the price at which the fish
Lad been sold, the defendants counterclaimed
for damages for breach of warranty
and consequent loss in their business:—
Held, reversing the judgment of the
Court of Appeal in Whitman Fish Co.
v. Winnipeg Fish Co. 17 Man. . R
620, 8§ W R. 488, that the
been made subject to delivery at Winnip
that any loss occasioned by deterioration in
transit not necessarily incident to the course
of transit should be borne by the sellers;
that the loss in this case was not so inci-
dent; and that, in the imstances, the
purt'hm« rs had notified the sellers of the re-
Jection within a reasonable time, as con-
templated by the Sale of Goods Act, R, 8,

1 that the plaintiffs could
not recover; and that the defendants were
entitled to damages on their counterclaim.
Winnipeg Fish Co. v. Whitman Fish Co.,
41 8, C, R. 453,

Sale of ascertained goods by des-
eription Representations  constituting
identification or collateral warranty De-
livery—Acceptance Rejection — Necessity
for notice—Hindings of fact by trial Judge.]

~Held, that on a sale of ascertained goods,
described as second-hand, which the buyer
has had no opportunity of inspecting, repre-
sentations as to the length of time during
which such goods have been used and the
present condition the constitute part of
the description, and are not me n col-
lateral warranty, and the buyer is entitled to
reject the goods if they do not correspond
with the description, 2. That, following
Varley v. Whipp, [1900] 1 Q. B, 513, 60
L. J. Q B. when goods are so sold,
the property does not pass upon shipment,
nor until the buyer has had an opportunity
of inspecting the goods and signifying his
acceptance.—3, That when such goods do
not answer the description no notice of re-
jection need be given by the buye Ba an-
nerman v. Harlow, 1 Sask, L. R. 301 ; 8. (
u'm nom. Bannerman v. Barlow, T W. L. R

Specific articles — Contract — Condi-
tion—Failure of vendor to comply with as
to portion of articles —Acceptance by reten-
tion—Condition turned into warranty—Dam-
ages for breach—Counterclaim—Amendment

~—Termns - Costs, Dodge Vanulur{umn}
Co. v. Canadian Westinghouse Co., 11 0. W
R. 914,

Specific articles to be manufactured
-—Refusal of purchaser to accept—Justifi-
cation for—Rescission of contract, Hyde
v. Reid (Sask.), 8 W. L. R. 555,

Supply of uler ph poles — Accept-
ance of part—Condition—I: spection—Prop-
erty passing—Claim for price—Refusol to
accept remainder — Vendor terminating con-
tract. I—Appml and cross-appeal from 12 O,

243, 1097, dismissed. Plaunt v.
anrn Electric Co. (1509), 14 0. W. R.
404,

Tender — Waiver — Damages — Pro-
perty not passing — Possession — Judgment

Payment mto Court.]-——Agreement for sale
of goods for $1 payable $30 on receipt of
bill of lading for or tender of the goods, and
the balance in instalments, for which promis-
sory notes were to be given: the property
to remain in the plaintiff until payment of
the notes, but the goods to be shipped as
soon as possible. On the 6th June the plain-
tif sent the defendant an invoice of the
goods, On the 14th June the defendant
ste to the plaintiflf refusing to proceed with
the contract upon the ground that the in-
voice price was not that agreed upon., On
the 15th June the plaintif advised the de-
fendant that the goods had been shipped
and draft and notes forwarded. Son
pondence ensued, but the defendant adhered
to his refusal to tnke the goods, The goods
arrived at the town where the defendant
lived on the 10th July, and the defendant
on the 20th July again wrote vh.( 'h- plain-
tif had concluded not to ship the 8, and
again refused to take them: ll.hl that the
defendant having refused to perfor:a his con-
tract on the 15th June, at which date he did
not contend that there had been default on
the plaintiff’s part, and his refusal remaln-
ing unretracted down to the time of the
arrival of the goods in July, his right to
require tender at the date fixed by the per-
formance was waived.—Held, also, that the
plaintiff was entitled to recover the full
price of the goods ns damages for breach of
the contract.—Held, further, that the de-
fendant should be allowed to pay the amount
of the judement and costs against him into
Court, to be paid out to the plaintiff upon
his shewing it the defendant could still
obtain possession of the gooods. Tufts v.
Poness, 20 C. L. T. 330, 0. R, 51

Terms of payment — Substitution of
goods by consent—Alteration of figures in
written _contract—Effect of—Materiality.]
Plaintiff gave a written order for certain
barbers’ supplies. Not having one of the
articles the manufacturers offered to supply
n cheaper one, to whick plaintiff agreed, The
manufactur then changed the order so
ns to make it conform to the substitution
of the cheaper article :—HMeld, not a material
alteration. Gogain v, Drackett, 11 I
R. 643,

Terms of sale “As is"—H8ale by
sample—Refusal to accept — Retention of
part Nubsequent return Property pass-
ing.]—On appeal from 9 W, L, R. 72, the
Court being divided, umu-nl dismissed, Strait
V. Shaw, 11 W, L. R, 51

Wheat—Telegrams—Making the contract
Construction—Description Delivery
Price Breach Damages—~Sale of Goods
Urriinanrr-. 2. 28, 31.1—On the 22nd March,
1909, the plaintiffs, at Enderby, B.C., wired
the defendants, at Calgary, Alta.: “Wir
best prices at which you ean sell 10,000
bushels basis one Northern basis on track
Fort William shipment in May from Alberta,
Government Calgary weights or our weights
Enderby would accept apply contract number
one rejected number two rejected one two
Northern spreads date sale.” On the 23rd
March the defendants answered by wire:
“Will sell 10,000 bushels two cents over
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Winnipeg May close, your mndmnnx. ex-
cept spreads be basis say of inspec " And
on the same day the plaintifis \\|rv(| back
“We accept offer 10,000 bushels basis to-
day’s close Fort William May shipment Al-
berta points”  On the same day the plain-
tiffs wrote to the defendants confirming their
first telegram, and i “You will un-
derstand, of course. this shipment yon would
allow us the freieit from Fort William to
points shipped from in Alberta” This let-
ter, of course, did not reach the defendants
till after their telegram. The defendants
sent no letters at all :—JHeld, that there was
a confract between the parties,—Held, also,
that the defendants srstood what was
meant by the expre m * basis on track
Fort William," and specifienlly accepted the
conditions, with one exception, namely, the
date at which the *“spreads”™ were to be
fixed; and the last telegram did not alter
the conditions ¢pecified in any essential par-
tienlar.  The expres “fwo cents over
Winnipeg close " meant n].m the dufnwlwm«
ffered to sell wheat at a price two ce
excess of the pr on the Winnipeg
Exchanee, at Hu close of the day on wh
the telegram was sent, of whe qc sold for
May delivery.  This price s s fol
wheat in the elevators at Fort \\|II\4||n The
expression ) to-day's elose Fort Wil-
liam,” in the last telegram, must be read with
the two previous telegrams and interpreted

in_the light of them; and the plaintiffs, by
using the .-\ym“. m, were assenting to the
defe ts' 1 but also reviving their

previous condition contained in the expres-
sion “basis on track Fort William,” to wheih
the defendants had already assented. The
expression “ basis one Northern" referred
solely to the hasis upon which the price was
to be fixed, and the second basis, ** basis on
track Fort Willinm.” did not refer to the
price at all, but to the deduction to he made
for freight saved, owing to the fact that the
wheat, although sold at a price which as-
sumed it to be in (he elevators at Fort
William, was really to be shipped at some
point or points in Alberta westward to En-
derby. The saving would be 15 cents a
bushel freight and % of a cent elevator
charge, but the plaintifis did not attempt
to take advantage of the % of a cent—
Held, also, that alihongh the plaintifs asked
the defendants to withhold shipment for a
time, there was no contract varying the time
for delivery, and what was done amounted
to nothing more than a voluntary forbear-
ance on the part of the defendants. The
original contract was for shipment to the
plaintiffs at FEnderby, and the defendants
had a right at any time to revert to their
rights in this regard, in spite of the plain-
tiffs' request.—Held, also, that the contract
did not mean that the wheat could be ship-
ped to any point at all and afterwards di-
verted to the plaintiffs; it meant that the de-
fendants would ship to or towards Enderby
during May.  Section 28 of the Sale of
Goods Ordinance was applicable, in the ab-
sence of any pleading or evidence as to the
law of other provinces: and there was an im-
plied contract that the defendants should
send the wheat to the plaintiffs, and that it
was not incumbent on the plaintiffs to at-
tend at the sellers’ place of business to re-
ceive delivery. Section 81 of the Ordinance
also applied, and shipment on the cars to the

buyers would, therefore, be deemed, prima

to be delivery to the buyers. The
it to be supplied must have started on
] v towards Enderby in May.
date of shipment constitutes practieally a
deseription of the wheat required. Ashmore
V. Coxg & Co, [1809] 1 Que. B. 436, ex-
plained and followed.—Held, also,
defendants had broken the contract,
admitted that there was no such wheat, mov-
ing westward upon shipment in Mav, as
would have enabled them to fulfil it.—Held,
also, that the rules of the Winnipeg Grain
Exchange were not binding on the plaintiffs,
The contract was concluded when the plain
tiffs sent their last telegram, and there were
no circumstances which would make all the
contents  of the sale subse ntly sent
binding upon the plaintiffs,.—/eld, as to the
measure of damages, that the closing price
on the Winnipeg Grain Ex nge on the
d1st May for wheat of the deseription stip-
ulated for, that is, of the grades allowed, and
having been shipped from a point in Alberta
westwards towards Enderby e time in
May, and then moving towards Enderby,
was the pri upon  whic the damages
should be based; but there could be no such
price, because there was no such wheat
available for purchase at all on the 31st
May. The plaintiffs took the only possible
course in endeavouring to secure wheat at
Alberta points; and, as the evidence shewed
that the only quotation they (nll!ll secure
(or that class of wheat was at § ) for No,
rthern, that was the sis  to be
.lllnphd and the damages were, on a cal-
culation, asscssed at $2,078.44. Columbia
Plour Mills Co, v. Bettingen (1910), 14 W,
L. R. 669,

2. AcTioN rFor Price.

Absence of bargain as to price
Market value of goods at time of approvria-
tion by defendants—Ascertainment—Revers-
ing findings of trial Judge, MeCutcheon v,
Northern Fuel Co. (Man,), 4 W, I.. R, 57,

Acceptance of part—Entire contract
Statute of Frauds. Bastedo v. Simmons, 2
0. W. R. 866,

Accord and satisfaction Novation.
Steine v. O'Neil (N.W.P.), 6 W, L. R. 125,

Accord and satisfaction Return of
article purchased—DPromise to buy back if
purchaser's circumstances should change.)
The presumption of an accord and satisfac-
tion arising out of the return of an article
by the purchaser, stating his inability. to
pay for it and the acceptance of the article
by the vendor and his keeping it for nearly
four years, and trying to sell it withont ref-
erence to the pure! hnwr will not be displaced
by evidence shewing, in effect, merely that
the purchaser, at the time of returning the
article, had stated or promised that if, in the
future, his circumstances should become such
as to warrant it, he would buy the article
back if still in the vendor's possession, Such
promise or statement should be regarded as,
at most, a voluntary statement of intention,
and not as a condition on which the artic
was taken back. Hoyce v. Soames, 4 W, L.
R. 215, 16 Man. L, R. 109.
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Account Deductions — F t over-
charge — Shortage ective
qual wtg, McKenzie v. Mil-
ler, 3 0. ¥

Account — Delivery to Oral
agreement — Letters — Evic lings

of jury. Drader v, Lang, T O,

Action in magistrate's Court — /n-
tozicating liguorg — Canada Temperance
Act — l'l”ltlltrﬁ Case remitted to justice

iside judgment in favour of plaintiff
and directed to enter an order for julgment
for defendant. The justice had relied partly
personal knowle and partly on
lant's general reputation for want nf
Garden v, Irvine, 6 E. L. R. §

Alleged inferiority of part of goods
supplied Failure to return ' Keefe
Brewing Co, v. Gilpin, 8 0. W, R, 581,

Ascertainment—Counterclaim for breach
of contract—Representations not amounting
to contract. Kny-Scheerer Co, v. Chandler
and Massey, 4 O. W, R, 187,

Anthoﬂty of agent of purchaser —
Delivery Acceptance Sale of business
by def n:lnnl~ idence Copies of orders
for goods— Prmgh( charges. Shorey v. Van
Meter (N. W, T.), 2 W. L. R, 361.

Cloth for tailoring business.|—DPlain-
tif sold a quantity of cloth to defendant,
who carried on a tailoring business, on the
terms that the cloth was to be made up into
suits, and paid for as it was made up. Be-
fore the cloth could be manufactured into
suits it was zed, and taken away under
claim of title by virtue of a chattel mortgage
given by defendant to a third par
that the wanufacture of the cloth into suits
must be done within a_reasonable time, and
that, even without default on the part of
defendant, he became unable to carry out his
agreement, that did not excuse him from
making payment. Also, that defendant, by
suffering the goods to be taken ont of his
possession, put it out of his power to insist
upon time for payment accordin to the
stipulation at the time of sale, Also, that
the fact of defendant having wholly repudi-
ated his obligation under the contract, dis-
charged plaintiff from any obligation that
he was under to give credit, and enabled him
to sue on a quantum meruit for the value
of the goods. McFarlane v. McLean, 43 N.
8. R. 304,

Collateral oral agreement—Condition
precedent—Waiver — Acceptance — DPart
performance—Consideration — Warranty —
Failure to return goods. New Hamburg
lllunn]uvlunu_; Co. v. Klotz (NNW.T.),1 W.
L. R, 471, 3 W, L. R. 404,

Combination of dealers—Agreement—
Construction—Course of dealing—Company.
O'Rielly v. Thompson, 4 0. W, TL. 506,

Condition as to test—Non-fulfilment—
Dismissa! of action—Costs, Mellick v. Watt,
2 0. W, 1, 1116,

Construcion of contract —
articles of machinery — Warranty—
ible or entire contract—Right of purchasers

to return whole out‘t on failure of good
answer warrant Lnx to remedy de
u—\\ unvr — Noti ( omputation

cission of contrac American-Abell
uml Threshing Co. v. Scott (N.W.I
L. R. ).

Contract — Acceptance — Sale of Goods
Act, 8. 6—Conduet of purchaser—Evi
Andrews v. Cook (Man,), 6 W, L. R, 601,

Contract—DBreach—Damages for delay—
Penalties—Inspection fees. Ontario Paving
Brick Co. v. Toronto Contracting and Pav-
ing Co., 5 O. W. R, 561

Contract—Damages for delay—Breach of
contract — Penalties im and counter-
claim—Costs. Ontario Paving Brick Co. v.
Toronto Contracting and Paving Co., 3 O
W. R. 75

R, 750,

Contract—Failure to fill requirements of
"osts Evidence Acceptance of goods
by conduct, notwithstanding Retention of

goods—Failure to notify vendors—Defects in
goods—Right to deduction from price —
Counterclaim for damages—Measure of dam-
ages—Property not passing — Construction

of contract — Special terms—Judgment —
Referen Royal Electric Co. v. Hamilton
Electric it and Cataract Power Co., 9
0. W. R. -Hx

Contract — \lnn--\ had and received
Interest—C nal v. Dunlop (N.W,
™), 3 W. I‘

Contract—DPlace of delivery— Inspection
Defect in quality. Craig v. Shaw, 2 0. W,
R, 4490, 508,

Contract by correspondence — Speci-
fications.] — Appeal from a judement of
Laurence, J., in favour of plaintiff in an
action for pmuh sold and delivered, Richey
& Toronto Sewer e Co. v. Sydney (N.S.
1011), 9 E. L. R, 313,

Contract in writing—Verbal represen-
tation—Evidence.] — The plaintiffs sent to
the defendants the following telegram: “Can
vou handle 90,000 green cod? Answer price.”
The defendants replied : “If cod No. 1, large,
no shrinkage, £1.45.” The plaintiffs brought
the cod to the defendants, and while the fish
were being landed the defendants signed an
agreement in writing by which they agreed
to buy from plaintiffs “the ecargo of fish
now being landed,” and to pay for the same
at the rate of £1.46 per 100 Ibs, In an ac-
tion by the plaintiffs to recover the contract
ice of the fish, the defendants sought to
give evidence of a verbal representation at
the time of delivery that they were of No. 1
qus —Held, that the trial Judge was
right in refusing to receive such evidence, as
tending to vary the written contract, Where
the defendants were secking a remedy in
damages, by reduction in price, for breach
of condition or warranty, the remedy was a
purely common law one, and the authorities
which would permit such evidence to be given
in an action for specific performance, or to
rescind a contract, were not applicable,—
Nemble, that if the defendants had not taken
the fish, and the parties could have restored
to their original position, the evidence might

ran
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have been given by
action for the price,
33 N. 8. R. 367.

way of defence to an
Howard v. Christie,

Conversion — Contract—DBreach—False
representations—Counterclaim, Kny-Scheercr
Co, v. Chandler & Massey, 2 0, W. R. 215,

Counterclaim for breach of 'll'-

ranty. Nelby v. Mitchell, 2 O. W. R. 400,
C laim for d -Substitu-
tion of inferior material in manufactured
articles — Warranty — Resale — Delay in
furnishing goods — Measure of damages —
Cos Centaur Cyele Co, v, Hill, 1 O, W,
R. 220, 377, 401, 639, 2 O. W. R. 1025.

Counterclaim for damages for in-
ferior quality — Examination before ship-
ping — Usage of trade — Merchantable
goods — Acceptance — Examination after
arrival at destination — Knowledge of special
purpose for which goods required Sale
of Goods Ordinance, Godwin v. Sawyer
(Y.T.), 5 W. L. R, 102

Counterclaim for damages for in-
feriority — Delay in  complaining —
Burden of proof — Action by Joreign com-
pany — Foreign company Foreign Com-
pames Ordinance Carring on_business
tn province — Partnership nllmv.l — Ac-
tion for price of apples. The plaintiff
company earried on business at Spokane, and
bad not registered in Alberta :—Held, that
this was unnecessary, as apples sold for
livery at & pokane. Plaintiffs failed to give
evidence as to good condition of apples at
Spokane, but defendants’ conduct was incon-
sistent with claim now set up that large part
of apples were rotten. Judgment for plain-
tiffs for $334 Shinn v. MecLean, 11 W.
L. R. 527

Damage in transit — Place of delivery
—~Collateral security — Consignee's right to
sue when bills of lading held by bank. De-
guire V. Anderson, Bell & Co., 3 E. L. R.
139.

Defence — Delay in delivery — Pro-
per subject of counterclaim — Not @ de-
fence to action — Costs of action and
counterclaim — Set-off — Apportionment.]
—To an action for the price of goods, the
defendant may set up, by way of total or
part defence, damages for breach of contract
resulting in a diminution of the value of the
goods, This was so before the Judicature
Act, and is a right existing independently
of the Rules relating to set-off and counter-
claim. But only damages diminishing the
value of the goods can be so set up, and not
any other damages arising fro the breach
of contract; the latter being recoverable only
by way of cross-action or counterclaim; and
damages for delay in delivery of the goods
do not go to diminution of the price.—~In
an action for the price of goods the plain-
tiffs were held, entitled to the full amount
claimed, and the defendant to damages on
his counterclaim for delay; and in settling
the form, it was ordered that judgment

should be entered for the amount found due
to the plaintiffs, less the amount awarded to
the defendant upon his counterclaim, together
with interest from the date of the writ of
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summons ; the plaintiff's to have their costs
and the defendant his costs, the one to be
set off against the other, and the difference
to be set off or added to the amount of the
judgment ; the costs of the trial, except the
counsel fee, which was allowed to the plain-
tiffs, to go to the defendant. Edmonton Iron
Works v, Cristall (1910), 15 W, L. R. 630,
Alta. L. R

Defence — Inferior quality — Receipt of
goods — Bar — Demurrer.]—The purchaser
may refuse the goods which his vendor has
delivered to him, if they are not of the Kind
or quality agreed upon, or if, in the absence
of agreement on this subject, they are not of

a true and merchantable quality. 2. The
fact of the receipt of the goods is not, by
itself, a var to the elaim of the purchaser,
lf the silence of the latter is sufficiently ex

a and if his conduet gives no occa-
E suspicion, 3. Where the defend-
ant, in an action for the price, alleges that
the goods delivered were not of the quality
agreed upon, and that he has notified the
plaintiff to take them back, prewve avant

fair droit will be ordered, Topken v. Rameh,
1 Que, P, R, B8,
Defence

Part not up to sample—Deten-
tion by

purchaser—Damages—Set-0 T—C(osts

—Waiver — Conversion, American Cotton
Yarn Eachange v. Hoffman, 2 0. W. R. 416,
087,

Defence of accord and satisfaction—
Taking back goods sold — Evidenc Boyce
v. Noames (Man.), 4 W. L. R, 2

Delivery “on approval” — Onus —

Conflicting evidence — Findings of the trial
Judge—R e —New trial by jury.]—Where
a question of fact, as to which the evidence
is contradictory, and as to which there is no
preponderance in favour of either party, has
been determined hy the trial Judge in fa-
vour of the plaintiff, but with doubt, and
only for the reason that to send the case to
a jury would probably result in a disagree-
ment and in expense to the parties, the
Court, if they consider that the interests of
justice requ it, will review the Judge's
finding and will order a new trial, directing
the issues m be settled by a jury; and where
the delivery of goods, after negotiations for
a sale, is As consistent with the defendant’s
account of the transaction (delivery on ap-
proval) as it is with plaintifi’s, the trial
Judge is in error in regarding the delivery
as o fact which requires explanation, and
throws the burden on the defendant. John-
son v. Durant, 37 N, 8, R. 471,

Estoppel — Conversion — Representa-
tion by rendering account — Sale of goods, |
—The plaintiff agreed to sell 40 feer of eurb-
ing stone to one I, who had contract to
place stones in the town of W, Prior to this
agreement, the town, with the plaintiff's
knowledge, but without any authority or per-
mission on his part, except such as can be
implied from the fact that he saw the town's
servants taking the stone and made no pro-
test or objection, had taken away and made
use of 174 feet of plaintifi’s curbing stone.
The plaintiff sent a bill of all the stone to
P., and at his request the town held back
all P.'s payment so as to force a settlement
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of the bill, but P, refused to pay the plain-
tiff for more than 40 feet, The town being
threatened with suit by P., paid him, and
the plaintif then sued the town in trover
for conversion of 174 feet of stone:—Held,
reversing the judgment of the County Court
Judge, that the plaintif®s conduct d not
estop him from recovering against the town,
and a verdict was ordered in his favour for
the value of 134 feet, Fisher v. Woodstock
(1909), 30 N. B. R, 192, T E. L. R. 170,

Failure of consideration — Manufac-
tured good Contract Failure to fulfil
requirements Counterclaim for part of
price d and damages for breach of con-
tract—Findings on evidence—Assienment of
plaintii’s clain pendente lite Refusal of
s ee to be added as party—Dismissal of
action, Nizon v, Mundet, 9 0. W, R. 612,

Failure of title to goods Implied
warranty of title—Will—Provision for main-
tenance of testator’s children in hotel—Sale
of furniture in hotel—Right of child to ob-
jeet—Executor—Powers of Conduct
Estoppel—Contract—Lease O
chase. Clark v. Mott, 10 O, W,

r to pur-
940

Finding of contract by trial Judge

Conflicting evidence Appeal Duty
of Court of Appeal Acceptance of horse
New trial Discovery of fresh evidence

.
Knight v. Hanson (NW.T.), 8 W. L. R, 412.

Finding of fact—Election to sue agents
— Third parties Indemnity — Costs,
Smith v. Matthews, 9 0. W, R. 62,

Goods to supply place of others al-
leged to be fonund defective — Burden
of proof — Rvidence — Negleet to follow
directions for using. Miniote Lumber and
Grain Co, v, Foley, T W. L. R, 482,

Illegality of sale — Intoxicating liguo~s
—Liquor License Act — License in name of
one partner.]—Where a firm sold intoxica-
ting liguors in quantities for which, under s,
f the Liquor License Ordinance (C. O,
c. 89), action may be brought, but the
v license under which tle firm purported
to sell was one issued to one of the members
of the firm in his own name :—Held, that the
plaintiffs could not recover in respect of the
liguors; but the action being upon a bill of
exchar and an additional open account,
judgment was given for the portion of each
which were not for intoxicating lig S,
Indian Head Wine and Liquor Co. v. n-
wner, 23 C, L. T. 73; Plisson v, Skinner, b
Terr. L. R. 391,

Injury after delivery Warranty
Axamination. Harris v. Nimpson, 4 0. W.
R. 82,

Interpleader — Ownership — Issue —
Costs, Re Pendrith Machinery Co. & Far-

quhar, 2 0. W, R. 317

Joint debtors Plaintiff claimed from
defendants, a lumber company, and 8., an
officer of the compan,, for goods sold and
delivereg t > & (o, to defendants, assigned
to olaintiff :—Held, upon evidence, that the
conpany alone, was the debtor to P. & Co.,
and 8. was not liable.—Held, as to the other

claims of the plaintiffs, upon certain guar-
anties, that he was entitled Jjudgment
thereon against the defendants.  Wilson v.
}\'tulnrl (1911), 16 W. L. R. 403, Man.
« R, .

Jurisdiction of magistrate

Plaintiff r
diary ite’s Court.  Defendant's set-
off was not allowed. Defendant appealed :-
Held, that defendant is entitled to his se
as, when defendant had formerly
tiff before a justice of the peace, t official
had reduced the elaim without the defend-
ant’s knowledge so as to bring it within his
jurisdiction, Abrams v. Refuse, T E. L. R.
283,

Liability of transferee to vendor.]
A person who, not being the purchaser, ob-
tains goods which have not been paid for,
does not therchy incur the obligation of pay
ing for them, Walker v. Lamoureus, 21 Que.

Lien mote Warranty—Breach—Con-
tract—FEvidence to vary—Collateral contract
Representation or condition—Damages
Rescission,]—1, When a verbal agreement
has been made for the sale of horses or other
chattels, and the purchasers afterwards sign
a lien note securing paywent, with the usual
provisions of such a note, evidence may he
given of representations or conditions of the
sale or to prove a warranty, when it appears
that it was not intended to include in the
lien note all the terms of the agreement be-
tween the parties, De Lassalle v. Guild-
ford, [1901] 2 K, B. 215, and Erskine v.
{deane, L. R, 8 Ch. 756, followed.—2. When
the purchaser of a chattel bought with a
warranty keeps it for a considerable time
and makes a payment on account, the con-
tract must be treated as executed, and any
representation or condition as to the quality
of the goods must then be regarded only as
a warranty, for the breach of which com-
pensation must be sought in damages and
not by rescission of the contract, McKengse
; Mellullen, 3 W, L. R. 460, 16 Man. L. R.

Lien mote — Warranty — Breach —
Contract—Evidence to vary—Proof of war-
ranty — Waiver — Costs. McKengie v.
MeMullen (Man.), 3 W. L. R. 460,

Manufactured article — Action for
price — Defence that article not suitable for
purpose for which sold — Evidence — Tests

(food faith,1—Actiop for price of rubber
cement, Defendant claimed it was uselesg
for their business. Plaint’ffs said it was only
sold as identical with a sample which de-
fendants tested. Action dismissed. Cana-
llm):v Rubber Co, v. Connor, 13 0. W. R.
1020,

Mistake as to essential matter —
Retting aside rale.]—Mistake is a eronnd
for setting aside a sale of goods when it
concerns the substance of the goods sold or
some essential quality thereof, Thus where
the buyer understands that he is buying a
thresher with a separator for all grains, and
especially for peas and oats, the seller does
not fulfil his obligation by delivering a
thresher which does not separate peas from
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oats, and he cannot recover the price. Frost
and Wood Co. v. Lacourse, 14 Que. K. B,
Y

Offer to return part not resold —
Defences — Incompatibility — ception to
form.]—A purchaser of goods s st whom
an action for the price has been brought may,
in certain circumstances, plead specially that
he has sold a part of such goods, and offer
at the same time to return the remainder to
the plaintiff ; an exception to the form alleg-
ing that such grounds of defence are incom-
patible will be dismissed. Celluloid Indus-
trial Society v. Harbe, 10 Que. P. R. 87.

Offset—Novation—Grounds for withhold-
ing costs on appeal from magistrate. Ozner
v. Hatt (N.8, 1011), 9 E. L. R. 303.

Payment to plr\ln‘:iﬂl' vendor —

Substituted contract Novation Wages

Set-ofl — Counterclaim Costs.  Neu-
dorf Trading Co. v. Wanless (N.W.T.), 6
w. R. 377

Privilege of returning goods — De-
fence.]—Where, in a contract of sale, the
purchaser had the privilege of freeing him-
se'f from the obligation of paying the price
upon his returning to his vendor the articles
sold, an action for the recovery of the price
will, nevertheless, lie, und the purchaser can-
not plead, by way of defence in law, that
the creditor should allow Lim to return the
articles sold, and not claim the price until
after default to return. Ledue v. Rabeau, 4
Que. I'. R, 1564,

Proof of sale and delivery—Justice's
Court—Limit bond—Lrtension of time after
breach.]—In a Justice's Court a judgment
by default was signed in an action for goods
sold and delivered, the only evidence of the
sale and delivery being that of the plain-
tiff, who swore that she sold the goods to
the defendant's wife, as per bill put in evi-
dence, and that she had received $5 on ac-
count. The bill contained the dates of the
sales, the articles sold, and the amounts
charged : — Held, sufficient to warrant the
signing of the judgment. Per Barker, J.
The giving of time to arrange payment by
the plaintiff to the original defendant, after
breach of a limit bond, is no defence to an
action for such breach, Kelly v. Thompson,
45 N. B. R, T18,

Proposed organization of joint stoek
company — Liability of promoters for price
of goods purchased for proposed company—
Partnership — Agency — Agreement—Nova-
tion — Evidence — Joint liability—Contri-
bution — Parties — Costs. Howard Stove
Manufacturing Co. v. Dingman, 10 O. W.

. 127.

Quality — Inferiority of part—Option
of purchaser—Return of whole of goods —
Abatement in price rishable goods—~Sale
by purchaser—Credit for proceeds.]—When
goods sold are, in part only, of luferior
quality to that contracted for, the purchaser
has, nevertheless, the option of giving back
the whole and having the price refunded to
him, or of keeping the whole ard bhaving a
part of the price returned to him.—The pur-
chaser of such goods may, when they are
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perishable, and after notice to the vendor,
cause them to be sold for the account of
him to whom they belong, and may do so
notwithstanding the above option. The credit
whick he gives his vendor for what they have
realized stands in the place of their return.
Dougall v. Chouillou, 15 Que. K. B, 300,

Running account — Balance—Appeal
on questions of fact, Hand v. Sutherland,
20. W, 3.

Sale by sample—Goods delivered not
corresponding with samples—Mistake Bvi
dence,  MeKenna-Thompson Co. v, Edmon
ton Clothing Co. (N.W.T.), 4 W. L. R, 22

Sale “subject to approval’—Return
within reasonable (ime—Construction of con-
tract, Mason and Risch Piano Co. v.
Thompson, 3 O. W, R, 540,

Set-oft—amages by delay in delivery.)
A defendant, being sued for the price of
goods, cannot plead set-off of damages
caused to him by ay in the delivery of
such goods, e lly if it does not appear
that a date in has been fixed for snck
«ll;:!'m ry. dge v. Valiquet, 8 Que. I R,
39,

Ship — Contract Correspondence
Bill of sale—Damages for not accepting —
Delay. Garroch v. Purvis, 2 O, W. R. 632,

Shipment by car-load — (oods con-
signed to vendors—Shortage in weight —
Acceptance of weight certified by carriers —
Trade custom—Claim to rank on insolvent
estate.]—I. having assigned for benefit of
creditors M. filed a claim for conl delivered
to them., TI1. had ordered two carloads of
conl from M., who duly shipped same con
signed to themselves, M. claimed that there
was a trade cusiom among coal dealers to
it the izht of conl as certified by the
railway company :—Held, there is no such
custom, and that M, can only rank for ac-
tual amount of ered. Re Butenier
& Brothers, 9 W,

Statute of limitations — Goods sup-
plied to defendant's wife—Payment by de-
fendant on_account—Promise to pay—B

dence — Depositions, taken under foreign
commission Admissibility without proof
that witnesses beyond jurisdiction — Terms

of order for commission—Notice of despatch-
ing commission. Nt. John v. Friel (N.W.
T.), 4 W. L. R, 126,

Warranty — Breach — False reore-
sentations—IHorse's pedigree and age—Coun-
terclaim—Damages Costs. Griffin v.
Ruller (NNW.T.), 3 W. L. R. 374,

Wheat delivered—Action for payment—
Evidence — Letter Undertaking — Lia~
bility.]1—An action by plaintiffs to recover
from defendants 3,800 bus. of No. 1 northern
wheat, or the value thereof.—Sutherland, J.,
held that defendants’ letter to plaintiffs there-
in undertaking to pay plaintifis for the wheat
was conclusive of defendants’ liability. Judg-
ment for plaintiff with costs, Empire Eleva-
tor Co. v. Thompson (1011), 18 O. W. R.
400, 2 0. W, N, 078,
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AUCTION,

Rights of purchaser — Payment.] —
The purchaser at a judicial sale of goods hy
auction does mnot acquire the property in
them until payment of the purchas i
and thkerefore, cannot, in the absence of
payme rely upon the sale as a ground of
opposition to a subsequent sale of the goods,
Lamaire v. Fikatrault, 16 Que. 8. C. 334

See AUCTION.

4. AUTHORITY OF AGENT.

Bill of sale — (foods taken in stock to
replace goods sold—Agency of husband of
vendor.]—Action in detinue and trover for
certain goods which plaintiffs alleged were
the property of Elizabeth Nickle, and were
sold and assigned by her by bill of sale to
plaintiffs, who demanded them of defendant,
in whose possession they were, and who
refused to deliver them. Defendant pleaded
that Elizabeth Nickle brought these goods
into stock to replace stock sold by her be-
longing to dufwndunt; and Bills of Sale Act,
. 148, was relied on :—Held,
upon the evi n ,, that the goods were the
property of }uhznbwlh Nickle when she made
the hill of sale to plaintiffs, and there was
no proof that she ever authorised her hus-
band to =ell or give the goods to defendant,
Judgment entered for plaintiffs for the value
of the goods, fixed at $130, subject to a
reference, if defendant desired to take it, at
her own risk as to costs Semmens v,
Harvey (1910), 16 O, W, R, 745, 1 O. W.
N. 1099,

Ratification.] — In an action for the
price of certain articles alleged to have been
sold by the plaintiff to the defendants, for
use in connection with the construction of
their line of railway, it was shewn that the
articles sued for were sold to 11, who acted
as manager for the defendants, and were
used by him in connection with the building
of the road. It was also_shewn that the
plaintiff was employed by H. to do certain
work on the road, and that this act of H.
was recognized and ratified by the company,
who paid plaintiff for the o8 rendered
by him :—Held, that there was sufficient evi-
dence to support a finding that the sale of
the articles sued for was made to the com-
pany, and not to H. individually. MeDon-
ald v. Broad Cove Coal ( N. 8. R
486.

5. CONDITIONAL SALES.

Agreement as to default — Resump-
tion of ymnwvxmn——lmpln:l contract—Exten-
sion of time for payment—Consideration -
Novation Interest — Damages.]—Goods
were delivered to the plaintiff by the ven-
dors on the terms of two conditional sale
agreements, Until payment in full the goods
were to remain the property of the vendors,
and on default for one month of any of the
stipulated payments, or of any extended pay-
ment, the whole balance of the purchase-
money was to become due, and the vendors,
notwithstanding action or judgment, were
to be at liberty to resume possession and re-

sell, ete. The plaintiff got into default, al-
though he continued in pos ion, anu in
August, 1902, an agreement was come to be-
l\w-n him and the vendors that he should
pay $00 on account, and the balance of $242,
made up of arrears of principal and interest,
in quarterly instalments, with interest,, The
plaintiff paid the In October, 1902,
the defendant, who had a judgment against
the plaintiff, paid the vendors the whole bal-
ance due and procured an assignment, and
transfer of the goods to himself, subject to
the plaintiff’s right. In November, 1902,
the defendant went to the plaintiffs house
and seized the goods. The plaintiff was not
then in default under the agreement for ex-
tension of August, 1902:—Held, that the
seizure was wrongful and the defendant li-
able to damages, because an implied contract
arose bhetween the plaintiff and the vendor,
from the delivery of the goods to the plain-
tif on the terms of the receipts, that the
right of resumption by the vendors should
not be exercised—should not arise—while the
goods remained in the plaintifPs possession
until default had been made for one month
of any of the payments provided for by the
agreements “or of any extended payment,”
by which was plainly intended a default
after an extension of time for payment.-
Held, also, that the fact that under the
agreement of August interest was to be paid
upon interest then in arreas, as well as
upon principal, was sufficient consideration
for that new agreement.—Held, also, that
the lowest measure of damages was the sum
which the plaintiff had paid to the vendors
on account of the price, inasmuch as this
was the value of his interest in the goods
which had been wrongfully taken out of his
possession.  Bridgman v. Robinson, "4 1‘
L.T 214, 7 0. L. R. 591, 3 O. W. R.

Agreement made, and goods de~
livered in foreigm country — Removal
of purchaser with goods to Alberta—Nale
to defendant there—Claim by original vendor

Alberta condition sales ordinance not ap-
plicable — *“Purchaser,”” not including pur-
chager in Alberta) Plaintiff, under an
agreement in writing, sold to C. a piano, title
to remain in plaintiff until payments made,
The agreement was made in Washington
State, where parties resided. C. removed to
Alberta, bringing with him the piano, which
he sold to defendant :—Held, that the above
Ordinance has no application. — Held,
further, that defendant can take no advan-
tage of plaintiff's failure to comply with pro-
visions of Washington code as to filing, the
contract being a conditional one, Judgment
for plaintiff. Cline v. Russell, 10 W, L.
R. 666,

Bills of Sale Act — Foreign corpora-
tion—Contract made out of the jurisdic-
tion.]—The plaintiffs agent sold goods to
J. at North Sydney, C. B., under a con-
tract in writing, one of the tcrms of whick
was that the title to the goods was not to
pass until after payment in full of the price,
and another that the order was subject to
the approval of the plaintiffs. The plain-
tiffis were a company carrying on business
at Dayton, Ohio, but the goods were ship-
ped from a factory at Hamilton, Ont.:—
Held, that the contract was made out of
the jurisdiction, either at Dayton, Obhio,
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when it was accepted and agreed to by the
plaintifis, or at Hamilton, Ont,, when the
goods were shipped, and that it was, there-
fore, not affected by the provincial Bills of
Sale Aet, and that persons to whom J.
transferred the goods took no title other
J. had at the time of the transfer.
| Cash Register Co, v. Lovett, 1 BE.
. 321, 30 N, 8, R, 540,

Carriages — Title remaining in vendors
Name aficed to carriages—Not paid for
by purchaser—~Re-sale by ,,mrh,m, ~— Pay-
ment by promissory note—Ratification of
sale by vendors 1 ment of note
wunu of middleman—R, 8, O, (I807), e.
150.]1—Plaintiffs, manufacturers, brought a
tion to recover two bug valued at §1
which they had sold to their agent on a con-
ditional sale agreement, and by him re-sold
to defendants, the agent taking promissory
notes in payment, The agent failed to pay
plaintifis for the buggies, and they made a
demand upon defendants for the buggies,
\\-M( h was not complied with, Ardagh, Co.
%.J., dismissed plaintifis’ action, but assessed
Huyr damages at should this judgment
be reversed by Divi 1l Court.—Divisional
Court reversed above judgment and entered
judgment for plaintiffs for the $70 as above
assessed, with costs of appeal, No costs in
Co. C. allowed. Dominion Carriage Co. V.
on & Humphries (1010), 17 O, W, R.
20 W 21

Chattel mortgage — (Cocrcion — War-
ranty Breach Executory contract —
Return of chattel.]—A lease of store prem-
ises was obtained by the plaintiffs through
a guarantee of payment of the rent by the
defendant. Subsequently, at the plaintiffs’
request, the defendant took out in his own
name a lease of the premises for a further
term of four years, upon an
assign it to them in consideration of their
purchase from him of an automatio
tric piano. The purcha yrice was $700,
upon which a payment of $100 was to be
made. The cash payment subsequently was
waived and notes for the full amount of the
purchase mon given. After the purchase,
the plaintiffs incurred an additional indebt-
edness to the defendant of about $400, This
amount, together with the notes, some of
which were overdue, s outstanding when
the plaintiffs asked for an assignment of the
lease, This the defendant demurred to giv-
ing, desiring to retain the lease as security.
The plaintiffs then, but against the defend-
ant's advice, executed a chattel mortgage of
the stock-in-trade to him, whereupon he made
over the lease to them: — [Held, that the
chattel mortgage should not be set aside on
the ground of having been obtained by co-
ercion.—While the rule, that in absence
of agreement the purchaser of a specific
chattel cannot return it on breach of war-
ranty, may not apply to a sale providing that
the property shall not pass until payment of
the purchase-price, it will apply in such
case where the vendee in addition to keep-
ing the chattel a longer time than reason-
able or necessary for trial, has exercised
the dominion of an owner over it, as by
giving a chattel mortgage of it to the ven-
dor Petropolous v. F. E. Williams Co.,
3 N. B. E. 346, 1 E. L. R, 533,

c.oL—122,

Condition mnot complied with by
vendor Dismissal of action for price —
charge on land—Execution of document pro-

cured b 1 se ntations,  Nawyer and
Massey Co. v, l\ addell (Man.), 5 W, L. R,
346,

Contract Condition preecedent to pro-
perty passing — Possession — Principal and

qum‘I Judg it herein varied by redue-
ing amount to which plaintiff .null.d ”lmy
Co. v. Birmingham, 7 B, L,

Contract Foreigners - Imperfect
wnderstanding of contract . of
ownership Warranty
Promissory note Nub-purcl

in due course.) Action

notes made by defendants to
dorsed to plaintiffs, The note was given
for a stallion purchased from §
that this stallion did not fulfil the repre-
sentation made by the agent of 8, Action
dismissed, plaintiffs not being bona fide
holders for value. First National Bank v.
Matson, 11 W, L. It. 6¢

Debtor and creditor — Seizure under
prior chattel mortgage Vendor's rights
against mortgagee Quantum meruit, |—

Action for price of goods sold. Defendant,
a tailor, agreed to purchase cloths to be made
into suits. ('l..l!m were sold subject to time
for payment. lefore cloths were made up,
they were »»md under a chattel umrlv.w-
Defendants have repudiated : Held,
plaintiff is entitled to consider himself
charged from giving credit, and thereby en-
abled to sue on a quantum meruit. Jud
ment for plaintiff. MeParlane v. Mclean,
6 B, L. R. 505,

Defanlt Appeal from 12 O. W, R.
64, dismissed. Ke Kurtze & McLean, 13
O. W, R, 308,

Defaunlt Re-possession and re-s
Commission on price of re-sale
judicial seizure "—Naskatchewan Ordi
ance, e. 3f.]—Defendants sold machinery to
plaintiffs on conditional sale agreement, pos-
session to be vendors' until price paid. De-
fault having 1 made in payments, defend-
ants re-possessed and re-sold. Under agree-
ment defendants were to get 20 per cent,
commission on price for which machinery
was re-sold :—Held, that such seizure as
took pl here comes within the above Or-
dinance, which fixes the rate of commission
and expressly forbids parties having, taking,
or receiving larger commissions, Commis-
sion allowed at 3 per cent. on $1,00) and
1'% per cent, on exe Albertan Publish-
ing Co. v. Miller & Richards (Alta. ), 10 W,

« R. 528,

Defaunlt — Re-sale by vendor—Action for
Deficiency — Agency — Estoppel.]—Upon &
conditional sale of ~h.|ll--l~<. where the pro-
perty was not to pass to the vendee until
payment, the contract provided that if de-
fault were made the whole amount of the
unpaid purchase-money and all obligations
given therefor were at once to become due
and payable and the vendor was to be at
liberty to resume possession and sell the
articles towards paying the amount remain-
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ing unpaid thereon and interest, Default
having been made, the vendors resumed pos-
session and sold the goods, and sued the
vendee upon promissory notes for the price,
crediting the proceeds of the sale :—Held,
following Sawyer v. Pringle, 18 A, R. 218,
and Arnold v. Playter, 22 0. R. 608, that
the vendor must fail because the contract
did not expressly provide that on a re-sale
the defendants were to remain liable notwith-
standing the provision for sale * towards
paying the amount remaining unpaid.” 2.
Nor did a request from the vendee * to take
the engine back and sell the same and apply
the proceeds, less the expenses, towards pay-
ing my indebtedness to you,” put the vendor
in a better position, for it was only a re-
quest to him to do what he might do under
the contract; and it did not constitute the
vendor the agent of the vendee to re-sell the
goods, which were never the property of the
vendee, and it did not estop the vendee.
Abell v. Campbell, 21 C. L. T. 303.

Defanlt—Remedy—Taking possession —
Action for price—Ratification—Defence of
intowication — Onus.]—A written agreement
entered into between the plaintiff and defend-
ant for the purchase of an organ by the de-
fendant from the plaintiff, provided that the
property in the organ should remain in }lu-
vendor until payment in full of the price,
which was payable in instalments, but that
the vendee, making the payments agreed up-
on when due, &e., should be entitled to the
posses and use of the property. It was
further provided that, if at any time before
payment in full of the price, the vendee
should fail in the performance of the agree-
ments on his part to be kept, &c., the vendor
should be entitled to the immediate posses-
sion, and that if the rent due or to become
due under the agreement was not paid with-
in 30 days all rights of the vendee should
cease, and any moneys paid by him on ac-
count of the purchase should be retained by
the vendor, The vendee failed to make any
of the payments as required :—MHeld, by two
members of the Court, that the provision in
the agreement enabling the vendor to retake
possession in default of payment was cumul-
ative, and that the vendor not having done
any act towards making an election that he
would forfeit the sement to pay, and take
possession of the instrument, was entitled to
the ordinary remedy on breach of the agree-
ment to pa hat the burden of establishing
the defence of intoxication was upon the
defendant, and that he had failed to make
it out i that the agreement, even if de-
fective, had been fully ratified.—Held, by
the other two members of the Court, that
the agreement being one for the conditional
sale of the organ, and no property passing
until all instalments had been paid, and the
agreement providing that, in the event of
non-performance by the vendee of the con-
ditions of sale, the payments made by him
should be forfeited and that the vendor
could retake possession, the latter was the
only remedy open to the vender and that he
could not sue under the agreement for non-
payment of the instalments, Travis v. Way,
43 N. 8. R. 551

Defanlt—~Scizure—Re-sale—Rescission of
Contract — Repairs — Warranty.|—-In an
action for the balance of the price of ma-
chines sold by the plaintiffs to the defend-

ants, it appeared that the sale was a con-
ditional one, the agreement containing a
warranty of the machines, and providing
that on default of payment the plaintifis
might resume possession and sell the ma-
chines and apply the proceeds, after paying
the expenses of taking possession and sel-
ling, towards payment of the amount re-
maining unpaid, and sue for the balance.
The purchase price was $2875, and when
the defendants had paid $1,200 the plain-
tiffs resumed possession, made repairs, and
effected a conditional re-sale to W. for $2,-
000, no part of which had been received by
them :—Held, that the defendants, baving
failed to return the machines after trial,
having used them during three seasons, and
paid $1,200 on account, were barred, under
the terms of the agreement, from elaiming
that the machines were not good and that
payment should not be enforced, 2. That the
agreement was not rescinded by the plaintiffs
re-taking possession and re-selling.  Sawyer
v. Pringle, 18 A. R. 218, distinguished.
Watson Mfg. Co. v. Sample, 12 Man. L. R.
873, 190 C. L, T. 94, followed. 3. That the
plaintiffis had a right under the ecircum-
stances, to charge the cost of the repairs and
of resuming possession against the proceeds
of the re-sale. 4. That the defendants were
not entitled to be credited in this action
with anything on account of the proceeds of
the conditional sale to W., as nothing had
yet been received; if the money should be
paid by W., the defendants would then
have their own recourse against the plain-
tiffs. 5. That the plaintifs were not en-
titled to charge the cost of the repairs
against the defendants in this action, Abell
Engine and Machine Works Co. v. McGuire,
21 C. L. T. 358, 13 Man, L., R. 454,

Defanlt in payment — Contract —
Incorporation of informal memorandum as
to notice—Re-taking without notice — Dam-
ages, Adams v. Newcombe, 3 O. W, R, 201,

Delivery at buyer’s warehouse.]—A
sale, agreed to at the buyer's place of busi-
ness by a merchant whose own place of busi-
ness is in another district, of goods by
weight with the stipulation that *while in
transit no more than 2% of their billed
weight to be lost,” contains the implied con-
;Iuinn' that Illl‘ ivery is to be made at the
uyer's warchouse, Paradis v, elo, !

20 Que, K, B. 97, hesey (BLY);

Destruction of subject matter.] —
Where a mare, the subject of a conditional
sale, was drowned while in the actual pos-
session of the buyer after default in pay-
ments :—/Held, that the loss fell upon the
buyer and that therefore the seller was en-
titled to recover the balance of the price,
Gillespie v. Hamm, 4 Terr, L. R. T8,

Failure to file agreement — Subse-
quent mortgage —— Seizure by landlord —
Priovities—Bills of Sale Act—Subrogation.)

W. & Co. sold a piano to W. under the
terms of a memorandum in writing by wkich
W. agreed to pay the purchase price within
twelve months from date, the property in the
meantime to remain in W, & Co.—W. & Co,
failed to register the agreement, as required
by the Bills of Sale Act, R. 8. 8. 1900 e
142, and W. transferred the piano by chattel
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mortgage to the plaintiff, who also fnllr-d
to file his mortgage until after W, &
the original owners, had regained pusm'
sion by paying to G., who had caused the
piano to be distrained for rent, the amount
due him for rent and expenses of the dis-
tress, and by tnMnx an assignment of the
debt due to G.: eld, Longley, J., di
senting, that, as levt n W. & Co. and the
plmnnﬂ' the agreement entered into between
& Co. and W,, not having been filed,
wnn null and void under the provisions of
the Bills of Sale Act, 5. 8 (4).—2. That the
legal title having passed from W. to the
plaintif upon the execution of the clattel
mortgage, W. & Co. were neither purchasers
nor_cre ditors within the meaning of the Act,
8. B (3), as against whom the instrument
would only take effect and have priority
from the time of filing.—3. That, while W,
& Co, had an interest in the property which
would prevent them from being regarded as
mere volunteers or meddlers, and would en-
title them to be subrogated to the claim of
the landlord as against the tenant, the right
to subrogation, being purcly an equitable
one, could not be enforced as against the
plaintiff i to having the
legal title, 1 w,
& Co. Miller v. Ty
tingnished, Lapierre
NS R24,1E R. 41,

Furnace — Ont. Conditional Sales Act,
8. L.]-—This was an action for K165,
price of a furnace furnished to the de
ant Ewing, or, in the alternative, for an
order giving plaintilf liberty to remove said

furnace, on the ground that it was sold
subject to their lien, and that the pro-
perty in it was not to pass until it was

paid for. The house where the furnace was
installed changed hands, and now belongs to
defendant Pearey, who denied knmowledge of
the plaintiff®s lien. At trial action was dis-
missed, with costs as against Pearey and
the Northern Life Ins, Co. Held, that the
statute should be construed strietly, and
while the address of the vendor could be in-
erred, yet it was not given, and therefore
there had been no compliance with s, 1 of
the Act, \Irumn v, Lindsap, 4 O. L. R. 365,
10. W, 1, 684, followed. Judgment of
Denton, (u affirmed. Toronto Furnace
Crematory Co. v. Ewing (1910), 15 O. W.

R. 381
Future-ncquired goods — Assignment
for benefit of creditors—Possession taken by

vendor— Agreement not registered—RBills of
Nale Act Lysignment of book debts —
License—Possession — Notice to debtors,]—

The plaintill in 1 agreed to supply M. &
8., dry goods dealers, with goods under an
agreement in writing that such goods should
remain the plaintiffs' property, and that,
should the plaintiffs at any time consider
that the business of M. & 8. was not being
conducted in a proper way or to the plain-
tiffs' satisfaction, the plaintiff should be “ at
liberty to take possession of our stock, book
debts, and other assets, and dispose of the
same, and after payment in full of any
amount then owing to you by us, whether
due or to become due, the lmlnnc-o of the
proceeds shall be handed to us.,” The agree-
ment was not filed umh-r the Bills of Sale
Act, ¢. 142, C. 8. N. B. 1903. Goods were
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supplied from time to time under the agree-
ment, On the 17Tth February, 1905, the busi-
ness not being conducted to the plaintiffs’
satisfaction, and M, & 8. being insolvent,
the plaintiffs entered the store of M, 8.
by force and took possession of all the stock
and effects on the premises, and of the
books of account. The stock seized was
made up of goods supplied by the plaintiffs
of the value of $5,000, and of goods supplied
by other unpaid creditors of the value of up-
wards of $10,000.  The account books
shewed debts due M. & 8. of the estimated
value of $2,000, Later on the same day M,
& 8. made an assignment for the general
benefit of their creditors :—Held, that the
plaintiffs were not limited to taking posses-
sion of goods supplied by themselves; that
as to goods supplied by the plaintiffs, as the
property therein did not pass to M. & 8.,
the agreement was not within the Bills nf
Sale Act, and that as to goods not supplied
hy the plaintiffs, as the agreement was not
intended to operate as a mortgage, but as a
li to take possession, the Act did not
apply ; that, while the license in the agree-
ment to take possession of the book debts
did not amount to an assignment, and the
powers given by it had not been exercised
by notice to the debtors, the plaintifis were,
m-vurllulws, entitled to them as against M.

assignees.  Gault Brothers Co. V.
!Iurull, 2 K. L. R. 501, 3 N. B. Eq. 453.

Goods ordered in Nova Scotia and
order accepted outside province —
Provincial Act as to registration not ap-
plicable — Factors Act. National Cash
Register Co. v. Lovett, Moore National
Cash Register Co, 1 E. L. R, 321,

Good- sold ontside of Saskatchewan
N e in .\aulalrhrunn under erecu-
Necessity for registra-
5 Held, following Ronin
v. Robertson, 2 Terr. 1. R, 21, that the laws
in force where the property is situate and
the parties reside at the time a contract for
sale is made must govern; and therefore
where, under the laws of Manitoba, goods
were delivered to a purchaser upon terms
that no property therein was to pnw until
such goods were fully paid for, which agree-
ment was valid and enforceable in Manitoba
without registration :—Held, that the seller
might elaim such goods when removed into
Saskatchewan as against execution credi-
lur~x and other persons (Imnunz such goods,
notwithstanding thay no copy of such ag
ment has been registered as required by e.
44 of the Consolidated Ordin . Nawper
and Massey Co. v, Boyee, 1 Sask. L, R. 230,
8 W. L. R, 834,

tion—(',

Hire rocelpt Registration—RBills of Sale
Ordinance, N.W.T.—Posscssion—Description
of goods.]—The Ordinance respecting receipt
notes, hire receipts, and order for chattels
(No. 8 of 1880) requires such instruments to
be registered “ where the condition of the
bailment is such that the possession of the
chattel should pass without any mnvruhm
therein being acquired by the baile The
instrument in question in this case pro-
vided that “the title, ownership, and right
to the possession of the property for which
this note is given shall remain in" the
bailors :—Held, that, inasmuch as the * re-
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ceipt note” in question in this case pro-
vided that the bailors might on certain con
tingencies take possession of the property,
though the right of pc sion was in the
bailors, the actual pos on was to pass to
the bailee, and therefore the instrument was
one which came within the terms of the
ance.  Nutherland v. Mannir, 8 Man.
n41, and Ropee v. MeDonald, % Man,
7, considered,  The Ordinance pro-
v (s, that the provisions of the Or-
dinance spectin ind Sales of
Personal Proper 1889) and
amendments ther 1 apply to such re-
ceipt notes, hire receipts, or orders for the
purposes of this Ordinance, in so far as the
provisions thereof may not be incompatible
with or repugnant to this Ordinance.—Held,
that this provision made applicable to such
instruments s, 8, Ord, No. 18 of 1880, which
provides that mortg 8 les, assignments,
or transf { attels shall eon-

sfers of goods and ¢
tain such sufficient and full description there-
of that the same may be readily and easily
known and distinguished, The receipt note
in question in th ase stated that it was
“given for one team of oxen."—IHeld, that,
inasmuch as the instrument itself shewed
further that the team of oxen 1
bought by the bailee from the bailor
the price therein mentioned, that the te
immediately previous to the bailment, had
been owned by the ilors, and at the time
thereof was taken over by, and was in pos-
session of, the bailee, the team of oxen was
sufficiently ibed.  Western Milling Co.
v. Durke, 2 rr. L. R, 40,

Hire receipt — Removal of goods.
Sharkey v. Williams, 1 O. W, R. 135, 419.

Horses.]—Plaintiff sold a team of horses
to his son, taking a lien on them, which was
filed in the proper clerk’s office, The son
then gave a chattel mortgage thereon to W.,
who assigned it to 8., who was subsequently
told by the plaintif about his lien, which he
said was registered at A., whereas it was
registered at B., the registration bounds hav-
ing been changed. 8, searched twice in the
office at but not finding the lien, author-
ized the defendant, his bailiff, to proc to
sell, which he did :—Held, that plaintifi en-
titled to damages. Reinholz v. Cornell

W. 1

(1009), 12 » R 121,
Lien — Enforcement — Extra-judicial
seizure es—Amount due—Tender—Ex-

tent of lie Moneys expended in improving
property. Pease v. Johnston (N.W.T.), 1
W. L. R. 208,

Lien for purchase money — Equitable

lien Notice to purchaser — Chattel mort-
gagee — Solicitor's knowledge, Trimble v.
Laird, 4 0. W. R. 63.

Lien note Aflidavit for registration—
Wrongful scizure of chattels—Title of pur-
—The plaintif had sold a
mare to one B., and took from B. a lien
note, the affidavit upon which was imper-
fect, but which was duly registered. The
chattel mortgagees of other property of B.
seized and sold the plaintiff’s mare under
their mortgage :—IHeld, that the fact that
the plaintiff had notice of the sale did
not estop him from setting up his title

to the mare, and that the defendant,
the purchaser at the chattel mortgage sale,
was not within the protection of the Ordin-
ance Respecting Ilire Receipts and Condi-
tional Sales of Goo Aricingki v. Arnold,
6 Terr. L. R, 240, 4 W. L. R,

Lien mote Default by purchaser in
payment of price—Repossession by vendors

tetion for deficiency. ] —Action for bal-
ance due on a n note, which contained
amongst other provisions this, * and to apply
net proceeds towards the payment of any
sach note or notes and interest.” Plaintiffs
had, after some payments made, taken pos-
sossion of chattels, sold them and appl
the net proceeds in reduction of their claim:

Held, that plaintiffs entitled to recover bal-
ance, as the proviso contains an implied
promise to pay any balance unpaid on the
notes after crediting the proceeds of the re-
le. Pechles v. Johnson, 1 Sask. L. R.
9 W, L. R. 616.

Lien note - Deseription of horse —
Chattel mortgage tepossession and re-
sale—Title—Estoppel Conver 1—Regis-
tration of lien note—Copy—Aflidavit—Sale
of Goods Ordinanee—Alteration of lien note

Damages for detention of ho Aricinski
v. Arnold (NW.T.), 4 W, L. It A

Lien note Necessity for registration

Law of Saskatohewan—Law of Manitoba—
Place of contract.]—M., who lived in Bran-
don, owned a horse which sold to I’
taking as part payment a lien note on the
horse for $300. Such a note does not need
to be registered in Manitoba, J., from Sas-
katchewan, subsequently bought the horse,
and, in Brandon, sold it to plaintiff, also
from the latter provinee, who paid $235 cash
for it, and took it home, Later, bringing it
pack to Brandon, M. seized under his lien.
In Saskatchewan such liens must be re
tered :—IHeld, that Manitoba law applies,
and M. entitled to the horse. Ross v. Hen-
derson, 11 W. L. R. 656,

Lien note signed after sale and de-

livery — Priority of chattel mortgage.]—
On the 10th Decemuer, 1903, the plaintiff
sold to C e head of cattle; he swore that

C. agreed at the time to give him a lien on
the cattle; the reason it was not given at the
date of the sale was that he had no form of
lien note at the house; he procured one and
had it signed hy C. on the 31st December.
Yesides the eattle, the lien note included a
gray horse; the plaintiff stated that, when he
presented the note to C. for signature, the
latter wanted to put in the horse, and it was
done. Te never owned the horse and did not
claim it.  On the 21st January, 1904, C,,
who was indebted to the defendant, gave him
a chattel mortgage covering the ecattle, horse,
and other chattels: the chattel mortgage was
duly registered. On the 29th March the plain-
tiff, having heard that €. had left the pro-
vince, went to see the defendant and ascer-
tained that he beld the chattel mortgage,
but had not yet taken possession of the
cattle, They were in the stable of one 1%,
to whom it was stated C. had sold them.
The plaintif made a warrant of distress
under his lien note and tried to seize the
cattle, but, during the night the defendant
had taken possession of them under his chat-
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tel mortgage and prevented the plaintill
from taking th Held, that if the lien
note had been given at the time of the deli-
very of the cattle to (.. it wounld have had
its full effect under s 26 (b) of the Sale of
Goods Aet, I, 8. M, 1902 ¢, 152, The do-
fendant, having obtained the chattel mort-

rom €. in good faith and without
v of any lien or other right of the ori-
owner, came within s, 26 (a), and was
entitled to claim the goods under the chattel
mortgage, Gallant v, Mellett, 18 C, L. T,
199, referred to, Collom v. MeGrath, 24 C.
L. T\ 376, 15 Man, L. R. 96.

Lien notes
Conditional
chaser
and re-sal
fair price—Reserved bid
lien notes insecure
Authority
~ R, 257,

- Acceleration of payment—

Sales Ordinance—Not
Manner of—Repossession

of goods ” i

v

Vendors deeming
Agent of vendors —
Vanstone v. Scott, 9 W.

Costs,

Lien motes
from goods sold
vary—Vendor

Exchange
money unpaid
Costs. ) Action

of earnings
Contract—FEvidence to
resuming possession—Re-sale
Counterclaim for purchase
Account Reference
for damages for seizure
and conversion of a team of horses and har-
Defendant  sold ntiff a team of
rses and harness, plaintiff giving defend-
ant a lien note, Shortly after defen
exchanged another horse for one of the team:
~Held, that right of possession of latter
horse remained in defendant. Such a re-
servation can be made verbally. Defendant
resumed possession of the team later as
plaintilf failed in making the payment.
Plaintiff's im that purchase price was to
be paid out of earnings cannot stand as it
contradicts the lien note. Power to sell
under the note does nol give right to ex-
change. As defendant had exchanged one of
the horses he is prevented from claiming for
unpaid purchase money, Moore v, John
ston, 9 W. L. R. 642,

Application

Lien notes — Colourable transaction
Suspicious circumstances—Sale and resal
No actual delivery or change of possession—
Bona fides Bills of Sale Ordinance
Validity of lien notes—Rights of subsequent
purch: Taeger v, Rowe, 9 W, L. R.
129,

sale—

Lien mnotes — Conditional Sales Ordi-
nance, 8. S Notice of sale—Seller declar-
ing whole price due on ground that he deems
lien-note insccure—DPrincipal and agent
Powers of agent to make declaration in
pl of seller—Compliance with condition, ]
—Bach of the three methods of giving notice
provided by 8 of the Conditional Sales
Ordinance is independent of the others and
not qualified by anything contained in the
others. The second only is limited and not
general, If the contract of conditional sale
or the lien note confers the right on the
seller to declare the price due and payable
in advance of maturity in case he shall
deem the note insecure, an agent of the
seller, unless expressly so authorised, can-
not exercise the judgment or discretion con-
ferred on the seller; and quere whether the
seller can delegate th's function at all. In
any case the conditions to the exercise of
the right must be strictly complied with,—
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Per Beck, J.—Section 8 of the Conditional
Sales Ordinance means: (1) that the no-
erved personally : (2) only in
B absence may it be served by being
left at the last place of residence; (3)
whether or not the buyer, ete., is absent it

may be served by registered letter.—A seller
of goods exercising the right of res is,
like a mortgagee exercising a power of sale,
bound to act e fide, and to take reason-

able precautions to obtaln a proper price
and semble, that where the goods are sold
by auction it will ordinarily be a reasonable
precaution to fix reserve bid; but unless tl\-
auction sale is expressly * without reserve

the seller ean at any time before the
¢ knocked down to a bidder by the aue-
tioneer withdraw them from sale; and sem-
ble, that it wounld be his duty to do so if
the highest bid did not reach a proper price
for the goods. Johnston v. Bopce, [1899] 2
Ch. 73, distinguished, Vanstone v. Scott, l
Altg 462, 8 W. L. R. 919, 9 W, L.
.

Lien notes Dealer disposing of horses
in the ordinary course of his business -
idence — New trial.] The plaintiff's
claim was for damages for the are by
the defendants of a m of horses which
he bought from one The defendants
had sold the horses to one I, taking a lien
note for the purchase money, The plaintiff

purchased without any notice or knowledge
H

of the existence of this note and gave full
value, The trial Judge found that the de-
fendants, when they sold to F., knew that

his business was that of a horse-dealer, and
that he would re-sell in the ordinary course
of his business, and, in all likelihood, to an
innocent purchaser, and, following Brett v.
Foorsen, 17 Man. L. R. 241, gave the plain-
tif a vendict:—Held, on appeal, that this
verdiet must be set aside, because the plain-
tif had failed to give any evidence of his
title to the horses other than that he had
purchased for value from B., and had given
no evidence of the sale to I'. or of the sale
by F. to B. Pelekaise v. McLean, 18 Man,
L. R. 421, 10 W. L. R, 207,

Lien motes — Default — Vendors re-
suming possession — Insecurity of payments
Action to recover balance after sale or
exchange of horses Collateral agreement
Oral evidence Admissibility — Plead-
ing—Claim for feeding and stabl horses,
Trotter v. Russell (N.W.P.), 5 W, L. R. 67,

Lien notes Default by purchaser in

payment of price—Repos on by vendors
—Resale—Action for deficiency—Construe-
tion of proviso in lien note. Peebles v. John-
son, 9 W. L. R. 616,

Lien notes — Failure to register — 7

Edw, VII., ¢. 17 (Sask.)—Amendment to
Conditional Sales Ordinance—Name of ven-
dor painted on articles sold — Amendment
not operative as to prior sales—~Subsequent
sale of to bona fide purchaser for value —
Repossession by vendor — Invalidity —
Amount due by sccond purchaser to fi
not available to vendor.]—The new s, 11
added by 7 Edw, VIL, ¢. 17 (Sask.), to
the Ord 1ce respecting llin. Receipts and
(nn.lmunul Sales of Goods, providing that
“nothing in the said Ordinance or in this
Act shall apply to the sale or bailment of
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any manufactured goods or chattels of the
value of $15 or over, which at the time of
the actual delivery thereof to the buyer or
bailee hs the manufacturer’s or vendor's
name painted thereon,” is not retro
spective, and ¢ i apply to sales taking
place before the section came into operation.
—The defendants sold certain machives to
the brother of the plaintiff in 1906, and took
from him lien-notes for the price thereof.
In 1907 and 1908 these machines were sold
and delivered by his brother to the plaintiff.
In April, 1909, the lien-notes not being paid,
the defendants took possession of the ma-
chines,  The lien-notes were not gistered,
as required by the above Ordinance :—Held
that the defendants had not a valid lien as
against the plaintiff, a subsequent bona fide
purchaser for value, and were not entitled
to take possession: and to make available
for their claim nagainst the brother the
moneys due from the plaintiff to the brother
in respect of the machines, the defendants
must take other proceedings; the plaintiff
was entitled to have the articles returned
to him or to be paid their value, Dionne v.
Vasscy-tarris Co. (1910), 13 W. L. R. 167,
3 Sask. L, R. 18,

Lien notes Resale by conditional pur-
chaser Title of sub-purchaser without
notice of lien — Implicd authority to sell
Nale of Goods Act Breach of warranty.)
—When a person makes a conditional sale
of a team of horses, and delivers them to
one whom he knows to be a dealer in horses
and to be buying them for the purpose of
reselling them at a profit, although he takes
an agreement in the form usually called
lien note on the horses to sccure the price,
he thereby clothes the purchaser with im-
plied authority to sell the horses and to
transfer a good title, free from the lien, to
a bona fide purchaser who has no notice or
knowledge of the existence of the lien uch
sub-purchaser, therefore, is not bound to
give up the horses to the holder of the lien
note, though it be not paid; and, if he
does, he cannot recover afterwards in an
action for breach of warranty of title against
one who has not been guilty of fraud.
The decisions in the cases ¢ antors of
bills of sale and chattel mortgages who re
main in possession of the goods and sell
them in the ordinary course of their busi-
ness, as in National Mercantile Bank v,
Hampson, 5 Que, B, D, 177, Walker v. Clay,
10 L. Q. B. 560, and Dedrick v. Ashdown,
15 5, R. 227, apply also in the case
of under lien notes, The reason for
applying the doctrine of impl authority
in the latter case is stronger than in the
former, because lien notes are not registered,
and a purchaser of horses has no means of
ascertaining whether they are incumbered
or not.—When the implied authority to sell
exists, a good title may be transferred in-
dependently of s-s. (a) of s, 26 of the 8
of Goods Act, R, M. 1902 e. 152; and
8.8, (b) of the same section, which only ex-
cepts goods purcha under lien notes from
the operation of s.-s, (a), does not prevent
the application of the principle referred to,
Brett v. Foorsen, 7 W. L. R. 13, 17 Man.
L. R. 241,

Lien motes — Suspicious cireumstances
—&8ale and re-sale—No actual delivery —

Saskatchewan Bills of Sale Ordinance —
Rights of subsequent purchaser,]—Defend-
ant sold a team to A., taking a cash payment
and promissory notes, Later defendant met
A., who sold back the team on A.'s giving
up the unpaid notes, Defendant then pro-
posed to sell them back to A. for the same
price as he had re-purchased, A. to give
two lien notes therefor, There was no ac-
tual change of possession. The same day,
A. sold the team to the plaintiff :—Held,
that there was no immediate delivery, no
actual chan of possession, and that it was
never intended that there should be. Judg-
ment for plaintif. 7Tacgar v. Rowe, 1 Sask.
L. R, 4 9 W. L. R, 129; affirmed, 10 W.
L. R. 674, 2 Sask. L. R. 159

Machinery — Agreement for lien — De-
livery.]—The company sold R. an entire out-
fit of second-hand threshing machinery for
$1,400, taking from him three so-called pro-
missory notes for the entire p Two
days before giving the notes, R. had signed
an agreement setting out the bargain, in
which the following provisions appeared:
“And for the purpose of further securing
payment of the price of the said machinery
and interest . . the purch grees to
deliver to the vendor, at the time of the de-
live of the said machinery as herein pro-
vided, or upon demand, a morigage on the
said lands (i.e., lands described at the foot
of the agreement), in the statutory form,
containing also the special covenants and
provisions in the mortgages usually taken
by the vendors. And the purchaser hereby
further sgrees with the said vendors that the
vendors shall have a charge and a specific
lien for the amount of the purchase money
and interest, or the said amount of the pur-
chase pric less the amount realised,
should the vendors take and resell the s
machinery ., . . and any other land the
purchaser now owns or shall hereafter own
or be interested in, until the said purchase
money and all costs, charges, damages, and
expenses, and any and all notes or renewals
thereof, shall have been fully paid, and the
said lands are hereby charged with the pay-
ment of the said purchase money, obligations,
notes, and all renewals thereof, and interest,
and all costs, charges, damages, and expenses,
as herein provided, and, for the purpose of
securi the same, the purchaser hereby
grants to the vendors the said land Bt
And, on default, all moneys hereby secured
shall at once become due and all powers and
other remedies hereby given shall be en-
forceable.” In an action to recover the
amount of the notes past due and to have a
deeree for a lien and charge upon the lands
therefor under the agreement :—IHeld, revers-
ing 17 Man. L. R. 194, that the right
of the company to enforce the lien de-
pended upon the interpretation of the whole
contract; that the provision as to the lien
only became operative in the » of a com-
plete delivery pursuant to the contract; and
that the alternative words “or upon de-
mand " must be taken as meaning upon a de-
mand after such complete delivery
Rustin child Co., 27 C. L. T. 666, 39
8. C. R,

Machinery — Covenant for payment —
Instrument purporting to be under seal —
Eazecution — Finding as to effect — Sta-
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tute of ILimitations — (onditional Sales
Ordinance — Repossession and resale — Re-
tention — Notice — Burden of proof.]—In
an action hy the vendors upon a contract
for the sale of a machine to recover the
balance of the price after default by the
purchasers and repossession and sale by the
vendors, it was admitted that, if the con-
tract was not under seal, the plaintiffs could
not recover owing to the Statute of Limita-
tions, The document was called an “agree-
ment” upon the face of it, and there was
only one place in it where a covenant was
spoken of. There was no testimonium clause
preceding the signatures of the defendants.
There was an attestation clause—*'signed
and sealed in the presence of.” Opposite
each of the signatures the word “seal” was
printed, within brackets, and upon the word
“geal” there was imprinted in red ink a
mark in the form of the commonly used
small red seals, These were all on the doen-
ment (which was a printed form) long be-
fore the signatures. One of the defendants
swore, and was not contradicted, that he
could not read English, that he did not
know the document was'a sealed document,
that his brother and co-defendant told him

it was a mere form, and that he did not
know what the red marks meant at all
The other defendant was not called as a
witness :—Held, upon the evidence and a

review of the anthorities, that the docu-
ment was not so execnted as to give it the
effect of a sealed instrument :—Held, also,
that the provisions of the Conditional Sales
Ordinance as to retention for 20 days and
notice to the purchaser before resale applied
to the agreement notwithstanding a clause
authorising a private sale; and the burden
of proving a proper sale was upon the ven-

dors, the plaintiffs, Sawyer & Wassey

Bouchard (1910), 13 W. L. 394,
Machinery — Repairs — Subsequent

agreement 1 ot displacing former Failure

to pay purchase price—Removal of property
Agent—Authority.) The plaintiffs de-
livered to the defendant a boiler, engine,
shingle machine, ete., under an agreement
in writing, reserving the right of property
to the plaintiffs until ment of the pur-

chase price Before the purchase money
was all , the building in which the ma-
chinery set up was destroved by fire.
The shingle machine was repaired by the

plaintiffs at a cost of $200, and re-delive
to the defendant with another boiler and
engine under a new agreement, which, omit-
ting any mention of the shin machine,
conditioned the vesting of the property in
the defendant upon payment of the balance
due under the first agreement, as well as
the further amount payable for the new ma-
chinery. On nt of the amount
payable under ond agreement, the
whole of the property was replevied by the
plaintiffs :—Held, that the first agreement
was not eancelled by the second, and that
the repairs having become an inseparable
part of the machine to which they were
made, the plaintiffs’ m was rightly al-
lowed by the trial Judge.—Held, also, that
a statement made by the plaintiffs' sales
agent at the time of the seizure, to persons
with whom he was negotinting a sale, in
respect to certain small articles, that they
had better be removed to a place of safety
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was not an anthorisation to remove the de-
fendant’s property, and that if such pro-
perty was removed without the plaintiffs’
authorisation, and was lost in consequence,
the defendant would have to look to the
person by whom it was removed. Robb En-
gineering Co, v. Rines, 39 N. 8. R. 274

Machinery — Sect-off — Notice — Con-
tract.]—S, purchased machinery from plain-
tiffs, The agreement therefor contained a
provision that any moneys, , earned by
the machinery, less costs of collection, were
assigned to the plaintiff, 8. became indebted
to the defendant, one of his employees, who,
on the 15th of October, was notified by the
plaintiffs that this debt had been assigned
to them. Shortly after th 8. did some
threshing with the machinery in question for
the defendant, and accounts were stated, the
amount owing by 8. to defendant heing set-
off :—Held, that the defendant could exercise
the right of set-off after the receipt of the
notice of the 15th October. The final settle-
ment between 8. and defendant was in pur-
suance of a previons contract A merican-
Abel Engine & Thresher Co. v. Lentenbach,
11 W, L. R. 320,

Machinery rented to third party —
Earnings by wse of machinery sold Inter-
pleader.) By a lien agreement plaintiffs
sold threshing machinery to A, and defendant
T. This agreement provided that moneys
to be earned by the machinery were assigned
to plaintiffs, without plaintiffs’ permis-
sion, rented his interest to defendant TT.,
who knew of the lien agreement. Defendants
did threshing for ', amounting to $020.35
Plaintiffs notified C. to pay to them. C.
obtained an interpl Held, ass
to plaintiffs valid, and although thi
may be owing to defendants, yet as they
stand in the place of the original purchasers
plaintiffs must succeed. American v, Hay,
O W, L. R. 594 Reversed in 11 W. L. R.
471,

Money to bind the bargain — Condi-
tion as to giving possession Itz effect be-
tween the partics and as to third parties —
Earnest money by a dealer in hay in his

harn and the use of the barn.]—Money to
hind the baregain is binding with regard to
third parties by consent of parties, and the

ery provided for in Art.
rted to render it complete between them.
This delivery takes place when the debtor
gives his ereditor the hay lying in his barn
and with the use of the barn to keep it in.
The ereditor becomes owner of the hay for
all purposes and has the right to replevy it
against the assignee appointed at the as-
signment of the debtor, Provost v. Lamarre,
18 Que. K. B, 227,

ly

Motors.|—In an action to recover pos-
session of two motors sold hy plaintiffs, or,
in the alternative, the value of same, which
were sold to the Cornwall Brewing Co.,
and installed in the brewery, at that time
in their possession. Later on the company

went into liquidation, when plaintiffs veri-
fied their account against the company
which account included the price of the

goods in question, It did not appear that,

as between plaintiffs and the Cornwall Brew-
ing Co., there was any understanding that
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the sale was other than an unconditional
one, the property in the goods passing with-
out any right in the plaintiffs to retake pos-
session, and the Cornwall Brewing Co. be-
ing liable as ordinary debtors, for payment
of goods sold and delivered :—Held, that the
plaintiffs have no property in the goods in
question, and that the action must be dis-
missed with costs, Can. Fairbanks Co. v.
g;{ Lawrence Brewing Co. (1910), 15 0. W.
GO

Name of vondor — Agreement to pur-
chase.]—Upon a piano ma ¢ A company
whose corporate name was “The Mason and
Risch Piano Company, Limited,” and place
of business Toronto, claimed by them in re-
plevin as against a mwortgagee thereof, there
was painted the words “Mason & Risch,
Toronto:"” — Held, that if the transaction
came within the Conditional Sales Act, R.
8. 0. 1807 ¢, 149, this was not a compliance
with the provisions of s. 1 of that Act. But
held, also, that the transaction did not come
within the Act, the mortgagor not being
bound by the agreement under which the

piano was in his possession, to purchase
the pi ut _having merely the option to
purch Helby v, Matthe [1805] A.
C. 471, distinguished and applied, Mason v.

Lindsay, 22 . 1., 371, 4 0. L. R. 365,
1 0. W, R. 561, 583.

Obligation to give seller written
notice of defects—7'rial made with assist-
ance of seller's agent — Conduct of seller
amounting to tacit waiver of the necessity
for motice.]—The purchaser of a machine
upon trial, who agrees to notify the seller
in writing if the machine does not work
properly and to particularize the nature of
the defects, is freed from such obligation
when, having tried the machine with the as-
sistance of the seller's agent, the latter un-
dertakes to give the required notice and does
so by wire, and when the seller, upon re-
ceipt of the telegram, sends one of his em-
ployees to make a new trial of the machine
in pursuance of the terms of the contract.
Claifoug v. Forest (1910), 20 Que, K. B, 93.

Ordinance respecting hire receipts
and conditional sales of goods, s 11
~Ntamping name of manufacturer thercon
~—Part of name used — Non-compliance with
Act — Lien-notes not registered — RBona
fide purchaser for value,] — The plaintiffs
claimed a lien on a plough sold to H. upon
a conditional sale agreement reserving to
the plaintiffs the ownership until notes given
for the price were paid, The plough was
sold by the sheriff under execution against
H., the notes being unpaid, and the defend-
ants became the purchas Stamped on
the plough was the word ‘ockshutt,” but
the plaintiffs' name was not otherwise in
any way affixed thereto:—Held, that the
stamping of the word upon the plough was
mpliance with s 11 of the Ordi-
nance respecting Hire Receipts and Condi-
tional Sales of Goods, which requires that
“the manufacturer's or vendor's name" shall
be stamped thereon; and the plaintiffs could
not set up the right of property or posses-
sion as against the defendants, who were
bona fide purchasers for valuable considera-
tion, without registering their lien notes, as
provided by s 2, which they had not done;

and therefore they had no lien on the plough.
Mason v. Lindsay, 4 O, L. R. 365, umyru\'et!.
Cockshutt Plow (o, v. Cowan (1910), 13
W, L. R. 256, 8 Sask. L. R. 47.

Ownership to remain in vendor
until payment — Failure of condition —
Revendication — Condition pr("l"(‘d( nt —
Tender of part of price paid.]—The condi-
tion, in a sale of a chattel for a price pay-
able part in cash and part at a future date,
that the ownership will remain in the vendor
until final payment, is a suspensive one,
and, failing its realisation, the sale is not
perfee and is to be regarded as inex-
istent. The vendor, therefore, who revendi-
cates the chattel from the vendee, must, as
a condition precedent, tender to the latter
the part of the price paid in cash, and .do
whatever else may be necessary to put him
in the position in which he was before tle.-
sale. Dandurand v. Coffin, 32 Que, 8, C. 83,

Payment by instalments — Default —
Seizure of goods by vendor — Acknowledg-
ment by purchaser of amount due—Chattel
mortgage by purchaser to \'-~ml:>r of same
goods—Agreement of vendor—Failure to put
purchaser in possession of goods—Sale by
vendor—Dismissal of action for balance dne

Costs, Jones v. Okada (Y.T.), 8 W. L. R,

467,

Payment by instalments — Refention
of ownership by vendor — Suspensive condi-
tion — Non-fulfilment — Revendication —
Repayment of instalments already paid —
Contract made abroad — Application of for-
cign law.]—The sale of a chattel, in con-
sideration of a price payable by instalments,
with the stipulation that the vendor shall
remain the owner of it until payment in
full, is a promise of a sale or a sale sub-
ject to a suspensive condition, and does not
become complete until the fulfilment of the
condition, Therefore, the vendor has, in
the interval, the rights and remedies of an
owner, and may revendicate the chattel with-
out being obliged first to repay what has
been paid on account of the price.—Per
Mathieu, J., that the sale in this case, hav-
ing taken place at Ottawa, was governed by
the law of Ontario which permits the ven-
dor of a chattel, with a stipulation that he
shall remain owner of it until payment in full
of the price, to revendicate it without any
previous reimbursement,  Williams v, Nadon,
32 Que. 8. C, 250,

Piano sold under representation —
Written contract signed wunder reliance upon
these oral representations—DPiano not up to
representation—DPiano returned to plaintiff—
Action brought upon contract—Admissibility
of oral evidence to vary—Dismissal of ac-
tion.]—DPlaintif sold defendants a piazno un-
der a written contract, Defendants alleged
that plaintif made oral representations to
the effect that if they were not satisfied with
the piano they could return it, After having
had the piano about two or three weeks, de-
fendants returned the piano and plaintiff
brought action to recover on the contract,
Plaintiff contended that oral testimony could
not be admitted to vary terms of a written
contract—Denton, Co.C.J., held (17 O. W.
IR, 710), that the evidence substantiated de-
fendant’s claim that the written contract was
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signed upon the undertaking given by the
plaintiff that if the defendant should find
that the plnnn was not worth the price
asked, viz, $575, that if he should find he
was overcharged and not worth that money,
then the plaintiff would take back the piano
and refund the ten dollars that-had been
aid, and dismissed the action with costs.—
divisional Court held, that all the circum-
stances shewed that the obligation was not
to arise if the piano was not at the time of
the value represented. That the defendant
did not agree to purchase a piano only worth
in rvnmv $400, for the expressed price of
Appeal dismissed with costs, Long
Smith (1911), 18 O. W. R. 88, 2 0. W
N. 631, 0.L R

Possession — Chattel murl;mn«' — Lien
Notes Act Bills of Sale Act — Registra-
Assignment for creditors — Exemp-

The owner of manufactured arti-
hich were in his possession free from
any lien for the unpaid portion of the pur-
money, signed a lien note in favour of
ndant, the ‘turer, containing
a description of the goods and statement
that the property in them was to remain in
the defendant until »aid for in full and that
on default the defendant might enter and re-
take them:—Held, in the absence of evi-
dence to prove that defendant had obtained
the lien note by fraud or misrepresentation,
that it might be treated as a chattel mort-
gage on the articles for the debt secured hy
it as agninst the person who had signed it.
The defendant had not put on the articles
his name or any other distinguish
so as to comply with s. 2 of the Lien )
Act, R. 8. M. ¢. 87 :—Held, notwithstanding,
that llu- lien note was valid as against the
maker of it, The lien note was not regis-
tered under the Bills of Sale and Chattel
Mortgage Act, 63 & 64 V. ¢, 31, and the
maker of it, before maturity of the debt,
became insolvent and made an assignment
to the plaintiff under the Assignments Act,
R. M. c. 7, for the benefit of his eredi-
Held, that, for want of such registra-
the lien note, being an instrument in-

to operate as a mortgage of goods

remained in the debtor's possession
assignment, was null and void as
his creditors, including the plaintiff
by virtue of 5. 2 (a) of the

-

tion,
tended
which
until the
against
as his assignee,
Rills of Sale and Chattel Mortgage Act, It

was doubtful upon the wording of the as-
signment whether the debtor had reserved
any exemptions to which he would be en-
titled under s, 43 (f) of the Executions Act,
R. 3.—Held, that defendant could
not claim the benefit of any such nxvmpn.m
even if it was reserved by the debtor in the

8,

assignment. Cox v. Schack, 22 C. L. T. 188,
14 Man, L. R. 174,

Possession — Non-payment — Loss of
goods.]—In an action upon a promissory

note given by the defendant for the price
of a machine sold by the plaintiffs to the
defendant upon a conditional sale, under
which the property in the machine was not
to pass until payment, it appeared that the
machine had been accidentally destroyed by
fire while in the defendant’s possession be-
fore paymeat in full was made :—Held, that
a substantial interest in the machine had
passed to the purchaser, and he was liable
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for the Hesselbacher v,
28 O, R. 182, 17 C. L. T
Goldie & MCulloch Co.
T, 4, 31 O, R. 284.

Ballantyne,
17, approved.
. Harper, 20 C. L.

Promissory note — Land — Condition
as to passing of title to property—Accelera-
tion of paymeit—Negotiable instrument.]—
A document contained a promissory note to-
gether with a memorandum similar to that
used in conditional sale agreements, although
the instrument was given in connection with
the purchase of land.—Held, that the mem-
orandum is surplusag There were all the
requisites of a promissory note, and the
on clause did not make it any the
less good. Judgment for plaintif. Cana-
dian v, Livingston, 6 E. L. R. 469,

Promissory note — /"roperty not to pass

Judgment in action on note—Epecution,)
~—Under execution issued upon a judgment
against the defendant, the sheriff seized a
binder in the possession of the defendant.
The Massey-Harris Company claimed the
binder under a lien note, which provided
that until the full amount of the purchase
money was paid the property in the binder
silould remain in the company. Previous to
the seizure of the binder the company had
recovered  judgment in a County Court
nst the defendant upon one of the lien
notes or agreements for the balance due on
the binder, and had issued execution for the
amount, but in this execution there was no
evidence of any action hn\lng been taken :—
Held, in an interpleader issue, that., not-
withstanding the judgment recovered by the
company against the defendant on the note
or agreement and the issuing of execution
thereon, the property in the binder still re-
mained in the company, and it was not
liable to seizure by the sheriff under the

execution issued Ly he execution ereditor.
Purtle v, Henry, 33 N. B. R. 607, not fol-
lowed, Morris v. MeAulay, 21 C. L. T. B4T.

Fixtures —
Conversion.
625.

Property not passing —
Lien note — Alteration —
Whitney v, Bruce, 2 0. W. R,

Property not passing — Judgment for
price — Rar to saisie-revendication.]—Where
a vendor has obtained judgment upon promis-
sory notes, representing the priee of ma-
chines sold, and at the time of sale it was
provided by special contract that these ma-
chines should remain his property until they
should be entirely paid for, he eannot, with-
out firet having desisted from his judgment,
issue a saisie-revendication for the machines,
or obtain a declaration that he is the owner
of them, and thus have a new judgment
against the defendant. Plessisville Foundry
v, Levesque, 22 Que. 8. C. 306,

Property mot passing — Refusal to
accept — Destruction by fire — Action for
price.]—The plaintiffs, by agreement in writ-
ing, sold an engine and stone crusher, with
some extra parts, to the defendant, on terms
of the property remaining in them until the
price was paid, for which notes were to be
given by the defendant within ten days after
the machines were started. The plaintiffs
were willing to deliver the goods, but the de-
fendant refused to take them and to give the
notes, or to pay, according to the contract.
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The plaintiffs then commenced this action,
and, after notice to the deferdant removed
the goods and stored them for safe keeping
at the place of delivery in their own ware-
house, where the goods were destroyed by
fire :—Held, that the plaintiffs were, never-
theless, entitled to recover the amount of
the contract price, Sawyer-Massey Co. V.
Robertson, 21 C. L. T. 182, 1 O. L. R. 297.

Property not passing—Right of vendor
to retake, Waterous Engine Works Co. v.
Livingston, 2 0. W. R. 214,

Property mot passing to vendee —
Possession given to vendee—Seizure under
execution against vend ‘laim by unpaid
vendors—Interples der—Evidence—Order for
goods—Proof of signature by vendee—Proof
of delivery of goods—Goods transferred from
Manitoba to Saskatchewan Identity of
goods seized with those purchased—Order for
sale not registered in Saskatchewan—Sale
made in Manitoba—Manitoba law. Sawyer-
Massey Co. v, Boyce (Sask.), 8 W. L. R.
834,

Property remaining in vendors —
Machinery — with  manufacturcrs’  name
stamped thercon—Ontario Conditional Sales
Act — Machinery affized to the freehold —
Rights of mortgagees of frechold.]—Plain-
tiffs delivered to the P, P. Company certain
machinery under a conditional order for
sale, title to remain in plaintiffs till ma-
chinery paid for. In placing the machinery
a cement bed was first prepared through
which bolts passed, the machinery being
bolted to the cement, Then the machinery
was enclosed with brick and cement. To
remove the machinery a considerable part
of the wall would have to be taken down.
Though ordered before, the machinery was
not affixed until after the giving and regis-
tration of defendant’s mortgage on the free-
hold :—Held, that plaintiffs are entitled to
remove the machinery, it not having been
paid for. Goldie & MeCulloch Co, v. Us-
bridge, 13 0. W. R. 696,

Purchase aud hire agreement— \eces-
sity for filing — Bills of Sale Act — Rights
of vendors against purchaser for value from
vendee — Incomplete clause in agreement.)
—Where the plaintiffs sold to F. a piano
for the sum of $300, payi a portion
of the purchase money in ecash and giving
his promissory notes for the balance, and,
immediately after the sale and delivery of
the piano, signinz a purchase and hiring
agreement, under which, upon completion of
the payments to be made by him, he was to
become owner of the piano, the title to
which, in the meantime, remained in the
vendors, and in which it was provided that
in the event of F. becoming insolvent, or
attempting to sell or part with the posses-
sion of the piano, all rights of F. should
cease and the vendors should be at liberty
to retake p ion, and, while about one-
half of the purchase money was still unpaid,
F, sold the piano :—Held, that the agreement,
having been taken by way of security, should
have been filed under the provisions of the

Bills of Sale Act, R. 8. N, 8. 1000 c. 142,
8. 8, in order to be valid against creditors
or an innocent purchaser for value, and not
baving been so filed, the plaintiffs could not

recover: and, the Court could not give effect
to a clause in the agreement whu-h_mn-
tained a number of blanks which by inad-
vertence were not filed up at the time the
agreement was executed, and which lacked
ingredients to make it operative and must
deal with the agreement as if the clause
were not there at all. Miller Bros. v. Blair,
b . R. 203.

. weight, ete. —— Inspection —
q?:l‘:{— "l):l'(‘rufnu — Sale by Crown
officials— Liability of Crown—De d.m-!lrmx for
short tweight.]—Minister of Agriculture of
Canada ‘entered into contract with sup-
pliants for supply of a quantity of pressed
hay for use of British army engs in opera-
tions during the late South
the quality of hay and size, )
shape of bales being specified. J hlpnn:n[q
were to he made f.o.b, ears at various points
in Quebec to the port of St. John, N.E., and
wene to be subject to inspection and rejee-
tion at the ship's side there by Government
officials, Some hay was refused by inspee-
tor, as deficient in quality, and some for
short weight in bales. In weighi at St,
John, fractions of pounds were disre
both in respect to hay refused and accepted ;
there was also a shrinkage in weight and
in number of bales as compared with way-
bills. The hay so refused was sold by the
Crown officiale without notice to suppliants,
for less than prices payable under contract
and the amount received upon such sales

Re

was paid by government to suppliants, In
making ment for hay accepted, dedue-

tions were made for shortage in weights
shewn on way-bills and invoices, and credit
was not given for discarded fraction
Held, Chief Justice and Davies, J
ing, that appellants were en
cover for so much of amount
appenl as was dedueted for shrinkage or
shortage in weight of hay delivered on ac-
count of government weighers disregarding
fractions of pounds in weight of hay actu-
ally accepted and discharged from cars at
St. John.—Held, (per rouard, Idington
and Duff, JJ., Chief Justice and Davies and
Anglin, JJ.. dissenting), that the manner in
which government officials disposed of hay
so refused amounted to an acceptance thereof
which wounld render (‘rown responsible for
payment at contract prices Judgment ap-
pealed from (12 Ex, . R. 198), reversed
in part, Chief Justice and Davies, dis-
senting, RBoulay v. R. (1910), 30 C,
523, 43 8. C. R. 61,

Resale by vendee — (‘onduct of vendor
—Estoppel Implied authority —
bona fide purchaser — Waiver of condition.)
—The plaintiffs, who were the owners of a
quantity of logs, npon being asked by the
defendant if thgy were for sale, replied in
the negative, adding that they had already
been sold to one M. The defendant there-
upon bought a portion of said logs from M.,
who was in possession and had all the
indicia of title to the same, and paid M, in
cash for them, As a matter of fact the sale
to M, subject to the condition that no
property in the logs was to vest in M. until
they were paid for, of which condition the
defendant had no knowledge. In an action
of trover brought to recover the value of the
logs so purchased from M, by the defendant:
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~—Held, that the plaintiffs were estopped by
their declaration as to the sale to M. from
setting up that the title was not in him, and
that a verdict ought, therefore, to be entered
for the defendant, Per Mcleod, J., that the
evidence shewed an intention on the part of
the plaintiffs to abandon the conditional
element of their contract with M., and that
he was clothed by the plaintiffs with author-
ity to sell the logs, accounting to them for
the proceeds. Per Gregory, J., that the cir-
cumstances were such that the defendant
could not reasonably have had any doubt
as to the right of M. to sell, and, as the
plaintiffs had put M. in a position to prac-
tise a fraud on the defendant, they must
suffer the loss. Further, it being apparent
from the evidence that the plaintiffs intend-
ed that M, should dispose of the logs in the
usual course of his business, he of necessity
had an implied aunthority to sell and pass
the title. People's Bank of Halifaw v. Estey,
t. 169,

36 N, B.
Repossession and resale — [eficiency
~Retention of promissory notes — Delay in

delivery of part of goods
contract—Damages. |—The defendants sold
to the plaintiffs one separator and one per-
fection weigher under one order for one
price, The separator was duly delivered and
accepted and used by the plaintiff, but there
was delay in delivering the weigher, and
the plaintiff refused to take it when it ar-
rived. The plaintif made default in pay-
ment of the purchase price, and the defend-
ants, as they had the right to do under
their contract, resumed possession of both
machines, repaired the separator, and sold
the machines for less than the amount due:
—Held, that the contract was an entire one
and that the plaintiff had no right to reject
one article after having accepted the other:
and the plaintiff was not entitled to have

ordered—FEnltire

back his notes given for the price, or to
damages for non-delivery of the weigher.
Gerrard v, Gaar Scott Co. (1910), 13 W.

L. R. 442,

Repossession and resale by vendor
—Action for deficiency in price realised —
Ordinance respecting Hire Receipts and Con-
ditional Sales, s, 8—Exercise of power of
resale—Failure to serve notice on purchaser
personally Resale without reserve and at
undervalue—Suspicions cirenmstances, Van-
stone v, Scott (Alta.), 8 W, L. R. 919,

Repossession of goods by vendor —
Retention — Recovery of price, less value of
goods — Rescission of contract.]—\Where,
in an agreement for conditional sale, it is
provided that upon the seller may
take possession of and hold the goods until
payment, or sell the same and apply the pro-
ceeds on the purchase price, and recover the
balance, and the seller takes possession and
retains the goods, the contract is not there-
by rescinded, but he may rpecover the pur-
chase price under the contract after credit-
ing the value of the goods. Harris v, Dustin,
1 Terr. L. R. 404, and Massey v. Lowe, 1
W, L. R. 313, distinguished, lIumen V.
Danroth, T W, L. R, 303, 1 Sask. L. R. 225

Repossession upon default — Resale
upon eredit — Action for price — Crediting
“proceeds” of resale — Agreement for lien
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on land — Printed contract — Deseription
of land not filled in — “Other lands.”|—A
contract made upon the sale of machinery
by the plaintiffs to the defendant provided
that, if the defendant did not pay the price
when due, the plaintiff might retake the ma-
chinery and resell it, and the contract should
not the be cancelled or affected, but the
defendant should remain liable for the whole
price and interest, and llw plaintiffs might
sell uplun cash or ecredit, “erediting the net

proce of such resale” after deducting
the expenses, The defendant made default,
the ntiffs repossessed the machinery,

made a resale upon credit, and brought this
action for the balance due under the con-
tract :—Held, that the defendant was not
entitled to credit for the proceeds of the
resale until the plaintiffs received the same.

The contract (on a printed form) con-
tained n clause by which the defendant
agreed to deliver to the plaintiffs “a mort-
gage of the lands hereinafter referred to,”
and that the plaintiffs “shall have, and they
are hereby given, a charge and specific lien
for the amount of the purchase-money . . ,
upon the said lands and upon any other lands
the purchaser now owns or shall hereafter
own.” At the end was a blank to fill in the
deseription of the land, but it was not filled
in, although the plaintiffs had a deseription
of the land owned by the defendant, and
claimed a lien upon the land so described
Held, that where a printed form of agree-
ment contains a space which it is necessary
to fill up in order to make an effective con-
tract, and where the parties intentionally
leave this space a blauk, they must be taken
as meaning that the clause not to take
effect, and therefore the plaintiffs had no
lien upon the defendant’s land; and as to
“any other land

there were none, and
that part of the wuse was  meaningless,
Can, I‘uri Huron Co. v, Fairchild (1910),

14 W. L. R, 52

3 Sask. L. R.

Resale by vendee before payment of
price — Repossession by vendors — (on-
tract of sale Construction—~Rights against
subscquent purchasers — Judgmeni against

vendee Merger — Election — Waiver —
Conditional Sales Aet — Laches.]—The de-
fendants supplied to B, certain machinery

on the terms contained in a written order
signed by B., among which we! that pay-
ment should be made in instalments, and if
defanlt should be made the whole amount
should become due: that the title to the
goods should not pass until all the dues,
terms, and conditions of the order should
have been complied with; that B, should not
sell or remove the goods from his premises
without the defendants’ consent in writing,
and in e of default of the payments or
provisions of the order, and without affect-
ing B.s liability for purchase money, the
defendants should be at liberty, with or with-
out process of law, to enter upon B.'s pre-
mises and remove the goods, and, without
notice, to sell them at such prices as, in
their judgment, were advisable, and credit
B. with the same, and that B. should forth-
with pay the deficiency, if any, ariging after
such sale. B, installed the machinery in
his mill in 1005, and on the 10th October,
1006, sold the mill, including the machin-
ery, to M., who, on the 19th March, 1907,
sold the same to the plaintiffs, On the 18th
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February, 1908, the defendants took the
machinery out of the plaintiffs’ |m~~1-“1un in
the mill, money being then stili due to the
defendants under the contract. Before tak-
ing possession, the defendants recovered
Jjudgment against B, for the amount due under
the contract, The plaintiff: rting that
they were purchasers for value without no-
tice of the defendants’ rights, brought this
action for wrongful removal: — Held, (1)
That the original indebtedness was not
merged in the judgment guoad the security
provided hy tk 't, and the defendants
were entitle that security until
payment.—( That by suing for and ob-
taining ju for the purchase money
the defendants had not elected to treat the
transaction as an absolute sale, as to
waive their secu Melintire v. 4ruxn'ry
[1893] A, C , 464, explained and dis-
tinguished.—(3) That the defendants’ rights
were preserved and their title to the ma-
chinery continuously asserted by having
affixed thereto a stamp bearing their name
and address, in compliannce with the Condi-
tional Sales Act, R, 0. 1807 e. &
and there was no evidence of laches, but the
contrary.—Judgment of the District Court
of Muske affirmed. Utterson Lumber Co.

V. H. W. Petrie Limited, 17 0. L. R. 570,
13 0. W. R. 104

Rescission by vendor Principal and
agent — Authority of agent — Parol evi-

Held, that the buyer of
an article under a le, conditional upon
the property not passing until full payment
of the price, was entitled to treat the con-
tract as rescinded where the seller took
possession, used, offered for sale, and neg-
lected to take proper care of, the article,
although he made no actual use of it, Sawyer
v. I'rmjll 20 0. R. 111, 18 A. R. 218, fol-
lowed, evidence of the authority of a
person assuming to act as agent for a
dealer in agricultural implements, and the
scope of his authority discussed, Where, on
the trial, parol evidence was given, without
objection, to establish agency, and afterwards
it appeared that the agent’s nppumlmvm was
in writing, and, on appeal, it was contended
that the parol evidence should not have been
and should not be considered :—Held, that,
(houzh upon the written appointment being
put in evidence, an application might, per-
haps, have been properly made to strike out
the parol evidence bearing on the same point,
yet, as no such application had been made,
nor any objection taken to its reception, the
parol evidence might properly Iw considered.
Harris v. Dustin, 1 Terr. L. R, 404,

dence of agency.)

Retaking possession — ]lopnvmf‘nt of
amount paid on acc -mml by pu.«‘lmu-r Dan-
durand v. Coffin, 3 B. L. R,

Re-~taking poueulon on default
Chattel mortgages — Collateral securities —
Rescissions of contract — Failure of con-
sideration.] — The defendant ordered from
Massey & C'o., Ltd., machinery, for the price
of which he gave three promissory notes,
which provided that “the title, ownershin,
and right to the po ion of the property
for which this note is given shall remain in
fassey & Co., Ltd., until this note or any
renewal thereof is fully paid with interest,
and if default is made in payment of this or
any other note in their favour, or should

I sell or dispose of or mortgage my landed
property, or if for any good reason Massey
& Co., Ltd.,, should consider this note in-
secure, they * have power to declare it and
all other notes made by me in their favour
due and payable at any time, and to take
possession of theiv property, and hold it
until this note is paid, or sell the said
roperty at public or private sale, the pro-
ceeds thereof to be applied upon the amount
unpaid of the purchs ¢

price, The de
fendant gave two chattel mortgages as col-
lateral security for the notes. The notes
were sfterwards indorsed by Massey & Co.,
Ltd., to the plaintifis, who on default took
possession of and sold the property men-
tioned in the notes, and applied the pro-
eds upon the amount unu.ud The plai
tiffs sued for the balar $487.45, as due
under the chattel mo Held, that, in
the absence of provi the notes that
the plaintiffs could after sale recover the
balance, the original agreement was rescind-
ed by the sale—( That, as the plaintiffs
had no right to recover on the notes, the
could not recover on the col ral security.
Vlassey-Harrig (o, v. Lowe, 6 rr. L. R, 71,

1W. L R 2

Retaking possession on default —
Chattel mortgage — Rescission of contract.]

The defendant ordered from the Massey
Litd., machinery, for the price
ve three promissory notes,
which provided “the title, ownership and
right to the possession of the property for
which this note given shall remain in
Massey and Company, Ltd,, until this note
or any renewal thereof is fully paid with
interest, and if default is made in payment
of this or any other note in their favour, or
should I sell or dispose of or mortgage my
landed property, or if for any good reason
Massey and Company, Ltd., should eonsider
this note insecure, they have power to declare
it and all other notes made by me in their
favour due and payable at any time, and to
take possession of their property, and hold
it until this note is paid, or sell the said
property at public or private sale, the pro-
ceeds thereof to be applied upon the amount
unpaid of the purchase price,”—The defend-
ant gave two chattel mortgages as collateral
security for the notes, The notes were after-
wards endorsed by Massey and Company,
Ltd., to the plaintiffs, who on default took
possession of and sold the property mentioned
in the notes and applied the proceeds upon
the amount unpaid.—The plaintiff sued for
the balance $487.45 as due under the chattel
morteages.—Held, 1. That, in the absence of
provision in the notes that the plaintiff could
after sale recover the balance, the nnumnl
agreement was rescinded by the sale:—2,
That as the plaintiff had no right to recover
on the notes, they could not recover on the
collateral security. Massey-Harris v. Lowe
(1903), 6 Terr. I. R. 71, 1 W. L, R. 213.

Retaking possession on default —
When the buyer, in a contract of conditional
sale, agrees that failure on his part to com-
ply with any one of the conditions shall
operate as a rescission and a forfeiture of such
part of the consideration theretofore paid
by him, the Court in case of such failure,
is bound to give effect to the covenant at the
instance of the seller, llla:'l- v. Molsons
Bank (1911) 39 Que. 8. C. 435
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Revendlcltlun by vendor — Opposi-
tion sie-gagerie Judgment against
pure hqur — Representation—Laches,]—The
vendor of a chattel, in considerntion of a
price payable by instalments, and on condi-
tion of the vendor retaining the property in
the chattel until final payment, has the right
to revendieate it in the hands of a curator ap-
pointed under a saisie-gagerie which has
been made (illegally according to him), even
after a judgment deeclaring it good and valid,
Such judgment cannot be set up by way of
opposition ; the judgment is without effect
as against the vendor, having been pro
nounced in a cause in which he was not a
party, and in which the defendant, his pur-
chaser and in this case his debtor by spe-
cialty, could not be considered as repre-
senting him, and it is of no importance thag
the vendor kmew of the saisic-gagerie so
made and did not use diligenee in |||llr\lll
i to contest it. Somers v, Whiteman,
. 8. .8 Que, ), R,

Right of vendor to resume posses-
sion upon defanlt Contract Alter-
ation— Evidence—Company—DPowers of pro
vi directors—Conditional Sales Act
(vuvlllﬂ maked with name of vendor—Con-
tract not d with clerk of County Court,
Re Kurtze and Melean Limited, Petrie v.
London and Western Trusts Co, 12 O, W,
I&. 564, 13 0. W. R. 308.

Right to repossession on defanlt —
Hiring of goods after repossession—Rescis-
sion of contract—Acton for price—~Sale by
vendors after action begun — Conditional
Nales Ordinance, 8. Notice Costs. |
The contract for the sale of machinery by
the plaintiffs to the defendant contained the
provigions that the property in the goods
sold should remain in the vendors, who
might repossess themselves of the goods on
default or on other specified conditions, and
might thereafter sell them on account of the
purchaser, by public auction or private sale,
and, after crediting the net proceeds of the
sale, the purchaser should be liable for the
balance remaining un . The defendants
had the uge of the machinery for more than a
year, during which time he s¢ numerous
letters to the plaintiffs containing lauda-
tory comments on the machinery, and made
no complaints., However, he paid the plain-
tiffs nothing, and they took possession of
the machinery. They fi Lired it out to
D., and then, after the commmencement of
this action upon a mortgage given for the
price, sold it :—Held, that the defence that
the machinery was defective failed, upon the
evidence, — 2, That the plaintiffs had no
right to hire the machine out to 1), and by
8o doing had entitled the defendant to treat
the contract as rescinded. If the machinery
was to be sold for the benefit and credit of

7

the defendant, he was entitled to have it
when sold in as good condition as when
taken out of his b ssession, Sawyer v.
Pringle, 18 A, R. 2 Harris v. Dustin, 1
Terr. R. 404, and Moore v. Johnston, 9
w. R. 642, followed On the 1st

December, 1908, after the hiring to D., the
plaintiff gave the defendant notice that, at
the expiration of  days, to wit, on the 12th
December, they should proceed to sell the
machinery at Didsbury, and that the defend-
ant could redeem it any time within the 20
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days required by the statute after the 23rd
November, on paymen a named sum.

Held, that the plaintiffs properly assumed
||m| they were bound by the provisions of s,
T of the Conditional Sales Ordinance, C, O,
1808, ¢. 44; and they had not complied the
with; the 20 days fixed by the notiee did
not expire until the 13th Decemb while
the sale was to he on the 12th December;
but in fact no notice of the s=ale which was
actually made was ever given, as no attempt
was made to sell at Didsbury, and no notice
was given of the ale which actually took

place afterwards at Brandon. 1In the cir-
cumstances, the tion v dismissed with
out cos North-West Thresher Co, v.
Bates I‘H“) W. L. R, 657

Sale a remere to secure advance -

Retention by vendor sxignment for eredi
tors Revendication from assigne The
snli rémére of a chatrel ntee
the repayment of advances is ¢ with-
out delivery of chattel, and the purchaser

has a right to revendicate it from the
tor of the vendor who has made
ment of his property. Nonne
and Tarpaulin Co. v. MeDonell,
C. 481,

cura-
an assign-

Suspensive condition Term of eredit
Delivery Pledge Shipping bills

Bills of lading Indorsement Notice -
Fraudulent transfer — Insolvency — Resili-
ation of contract Revendication Plead-
ing.]—The nbsence of the indorsement on
bills of lading by the consignee therein
named is notice of an outstanding interest in
the goods represented by the bills, and places
persons proposing to make advances upon
the security of those bills upon inquiry in
respect to the circumstances affecting them.
On failure to take proper measures in order
to ascertain these facts and obtain a clear
title to the bills and goods, any pledge there-
of must be assumed to bave been made sub-
jeet to all rights of such . But, per
Taschereau, CL.J.( that where

a sale of goods has been completed by actual
tradition and delivery, mere absence of
the consignee’s indorse it upon shipping

bills representing the goods made in the name
of the vendor, cannot have the effect of re-
serving any right of property in the vendor,
If the goods have been sold upon terms of
credit, the unpaid vendor has no right to re-
vendicate such goods after they have passed
into the possession of a third person in the
ordinary course of business, and, in the pre-
sent case, on failure of the conservatory seiz-
ure and in the absence of any right of the
plaintifl to revendicate the goods, the alter-
native relief prayed for by his action should
not be uted. ~ Gosselin v. Ontario Bank,
36 8. O R, 406,

Turret lathe Purchased on hire ve-
ceipt—Effect of sale—Winding-up of com-
pany — Right of vendors to rank as pre-
Jerred ereditors.]—Vendors claimed a lien
on a turret lathe sold insolvent company on
following agreement: ~ The itle in said ma-
chinery and goods, and goods included in
former orders, and orders which may be
hereafter given by us to you, shall not pass
from you until all terms and conditions of
this order and such other orders shall be
fully complied with by us, and until all
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moneys payable and notes given under this
order, and such ulhor orders have been fully
piml and satisfied.” Vendors claimed a

826G6.50: $120.56 on pu‘vhmw price
124.80 and $11.15 for further
purchases, Il.ulxmm Master in Ordinary,
held, that vendors were entitled to a lien for
$120.56 only ; that to allow the other claims
would be P evade the pro-
visions of the Condi ales Act and the
Chattel Mortgage Act. Re Can. Camera (o
I e p. Williams Machine Co. (1901), 30 C.

T, 341,

Unpaid vendor of goods delivered to
the purchaser on condition that the property
shall not pass until the price, payable by in-
stalments, is fully paid, has the right to
revendicate it, Im(ulllmlnmliuz the accept-
ance by him of notes of purchaser, no nova-

llnn having thereby taken p Tremblay
v. Quinn (1910, 89 Que. 8. C. 215.
Walver — Intontion — Secondary evi-

dence—Handwnriting.] —On proper evidence
as to non-prodvetion of the original secon-
y evidence of the contents of a letter,
by a witness who had seen the author
only, was admitted. On a con-
idenced by writing, providing
that the title should remain in the seller till
cash, notes, or drafts (for the balance of
purchase price) as agreed upon, should be
paid :—Held, that the question whether the
conditions had been waived and thus the
property had vested in the buyer, was en-
tirely a question of intention, and that the
facts shewn in evidence, one of which was
that the seller had accepted, for the balanc
of the purchase price, the promissory note
of a firm of which the buyer was a member,
did not shew an intention to waive the con-
dition as to property. l/un,; v. Pierce
(No. 2), 4 Terr. L. R. 246,

Written order Oral agreement for
return if not satisfactory after fair test

Return and acceptance by vendor.] .
tion on lien '8 for price of goods
The written order for the goods was
—Held, that it was part of the t|"l'nnl4lll
that if after a fair test the machine did not
work it could be returned. This came to
pass and plaintiff resold it. Action dis-
missed.  Brownsberger v, Harvey (1009) 12
. L. R. 596,

See BILLS oF SALE AND CHATTEL MorTt-
GAGES,

6. CoNTRACT,

Acceptance and delivery — FEvidence
—Demand Dispensing with—Ascertained
goods.]—Although the terms or conditions
of a civil contract for an amount exceeding
850 (Art. 12 ' (), cannot be proved by
oral testimony, the acceptance of the con-
tract and the delivery of the article sold
may be proved by a witness, 2. From the
moment that a party to contract refuses
to acknowledge the contract, a demand and
tender of payment becomes useless, 3,
person who has bought en bloc a cer
ascertained number of animals
foreed to ept a umul!vr numln-

Clancey, 25 Que, 8, C,

Account — (mlnl dust—Water—Counter-
claim—Set-o Morin v. McDonald
(Y.T.), 4 W. L 9.

Agent — Representations — Contract —
Vessel Latent defect — Inspection—DPart
payment — Forfeiture,] — The defendants

Wre to the plaintiffis enquiring whether
they knew of a vessel fulfilling certain re-
quirements, and which they could “in every
respect recommend and guarantee.” The
plaintiffs replied, mentioning and recom-
mending a sel offered for sale, but saying,
“If you consider this vessel, we would ad-
vise you to send a man and inspect her, as
we would not ecare about sending you a
vessel and then not to turn out satisfactory.”
The defendants wrote in return that they
were unable to send a man to examine the
vessel, but were prepared to take Ler on the
plaintiffs’ recommendation. They thereupon
authorized the plaintiffs to buy the vessel and
draw on them for a portion of the purchase
money, and agreed to pay the balance on
delivery :—Held, that when the bargain was
finally struck between the plaintiffs, acting
for the vendor, and the vendee, the pro-
perty passed, and there was no further locus
panitentice after that daie. Some time
after delivery, the defendants discovered that
the vessel was infected with dry rot, which
made her practically valueless, but could not
be detected by any ordinary inspection,
Held, that, in making the representations
they did as to the condition of the vessel,
and in_the conduet of the negotiations, the
plaintiffs were only bound to use ordinary
diligence in the discharge of their duties,
and the evidence fully warranted the con-
clusion that such diligence was used.—Held,
further, that a reference to the part pay-
ment as “earnest money," and a provision for
forfeiture of the amount paid in the event
of the defendants failing to complete the
purchase were not sufficient to give the de-
fendants the option of forfeiting their de-
posit and refusing to carry out their con-
tract as to the balance. Hackett v. Rorke,
37 N. 8. Reps, 435,

Appropriation of goods—Interception
by assignment—Fraud Warekoused goods,
Metalli v. Roscoe, 6 O. W. R, 880,

Appropriation of goods to contract

Interception by assignment Fraud —
Warchoused goods. Metalli v. Roscoe, T
0. W. R. 166,

Authority of agent — Recognition by
principal Breach Non :Iuh\nn of goods

Cause of action—Jurisdiction of Ontario
Court—Correspondence Refusal to com-
plete delivery—Measure of damages. John-
ston v, Hurb, 3 O. W, R,

Bailment Evidence — Alterations in
documents.]—The plaintif delivered wheat
to the defendants, millers, from time to time,

delivery ti b nf \\hnh the fol-
lowing is a sample, 11" (date) “TI, L.
Cargo, B. Wht, J. & B.,, K.” (defendants’
miller The plaintiff alleged a sale of the
whole ; vlu- defendants a purchase of a part of
the wheat delivered, and a bailment of the
remainder ‘—FHeld, that the tickets shewed
delivery onlv, and that the question of sale
or bailment w st be determined by extrinsic
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evidence, On the evidence the trial Judge
found for the defendants. The effect of alter-
ations in documents discussed. Cargo v.
Joyner, 4 Terr, L, R, 64.

Breach — Conditions — pping pay-
ment—(" vmnlrm'n'ou of contract—IDamages \
—By contract in writing M. agreed to sel
to P, cedar poles of specified dimensions, the
contract containing the following provisions:
“All poles as they are landed at Arnprior
are to be shipped from time to time as soon
as they are in shipping condition, Any
poles iaining in Arnprior over one month
after they are in slumung condition to be
paid for on estimate in 30 days therefrom,
less 2 per cent. discount. . . . For ship-
ments cash 30 days from dates of invoices
less 2 per cent, discount:”—Held, that for
not shipped I'. was not obliged to pay

poles
on the expiration of one month after they
were in shipping condition, but only after
30 days from receipt of the estimate of
such poles. M. refused to deliver logs that
had been on the ground one month with-
out previous payment, and P>, brought an
action for specific performance and damages,
contending that he could not be ecalled upon
to pay until the poles were inspected and
passed by him, and also that M. should
supply the cars, M, counterclaimed for the
price of the poles.—Held, Sedgewick and
Kiliam, JJ., dissenting, that each party had
misconstrued his rights under the contract,
and npo judgment could be rvendered for

either, .llulp.ml ent of the Court below, 3 O,
. R oVer I/nl/:x v, MecLachlin,

25 C. l,‘ ’l . R, 482
Breach—Failure to give lien notes for

price Acceptance of goods—Measure of

damages — Lien Relief  not  claimed.
Krienke v. Mohr (N.W v 1 W, L. R
204,

Breach Quality of goods Counter-
claim Damage: .\nl-»m Refer-
ence. Lang v. Williams, 12 0. W, R. 1243,

Breach — Refusal to accept — Damages
. )

Costs, Watts v. Hehsdoerfer (No.
(N.W.T)), 1 W. L. R. 110,

Breach — lll‘ml sion—Damages, Fisher
v. Carter, 5 O. W. R. 206,

Breach — Warranty — Wwil-

defect,
liams v. Cook, 1 O. W. R. 133

Breach of contract — Refusal to de-
liver.]|—Action for damages for breach of
contract to deliver hay. The trial Judge
found in favour of defendants. The Alberta
Full Court holdng that evidence was con-
flicting, practically confined to the parties
and no preponderance of evidence or proba-
bility in favour of plaintifls content
missed the appeal. Hehsdoerfer v,
9 W. L. R. 280,

, di
Berger,

Cargo of coal — Expenses of discharg-
ing cargo — LIXIhI]ll\ for — Bvidence. L-
high Valley Coal Co. v. King (N.8. 1910), ¢
J. L. R, 42,

Completlon — Time of payment.]—It
is not, in principle, necessary for the com-
pl\-lmn of a contract for sale of goods that
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the time for payment of the prices shall be
fixed ; it is sufficient if the parties are agreed
as to the price of (ho |h|n|t soll.  Hurlburt
v. Stewart, 24 Que, 8. C, 19,

Condition — Measurement of logs by
surveyor—Action for price Bvidence.] —
An agreement for the sale of logs contained
that the logs were to be sur-

by any surveyor the vendee might
i ploy and that such survey was
t—Held, that proof of such survey
in the absence of any charge of fraud
ompetency on the part of the vendee's
surveyor, a ¢ ndition |nr|-ud'~nl to the plain-
tiff's right to recover the price of the logs,
and that the trial Judge was in error in
rejecting the evidence of such surveyor on
the ground that he was not proved to have

been a duly sworn surveyor, appointed by
the municipality and under bonds. Patter-
son V. Larsen, 36 N. B, R, 4,

Condition as to acceptance — Post
Tetter—The limit—Term of delivery—RBreach

of contract Damages—Counterclaim
Right of action.] The plaintitt on 2nd
October, 1899, wrote offering to supply the

defendants with 37 car loads of hay at prices

mentioned “ subject to acceptance within 5
days, delivery within 6 months.” On the
Sth October the defendants replied: * We
will accept your offer cn timothy hay as
per your letter to us of the 2nd instant.
Please ship as soon as possible the orders
you already have in hand, and also get off
the 7 cars as rly as possible . We

will advise you further as to shipme nt of the
30 cars, Should we not be able to take it
all in bef our roads break up, we pre-
sume yon will have no bjection to allowing
balance to remain over until the farmers can
haul it in. Do the best you ean to get some
empty cars at once, as we nm~l Im\u three
or four cars by next freight.” Y letter
was roostered, and, although it reached the
plainti post office within the five days,
was not received by him until the following
day. The hay was not delivered, and, be-
fore the expiration of the six months named
for delivery, the defendants, in defence of
this action (which was brought in respect
of earlier transactions), counterclaimed for
s for breach of contract in the non-
car loads :—Held, that the
correspondence did not constitute a binding
contract, as the parties were nu\n( ad idem
as to all the terms proposed. , a8 the
six months limited for m.:lum delivery had
not expired, the company had no right of
action for damages, even had there been a
contract, and that the filing of the counter-
claim  was premature, Oppenheimer v,
Ihm’\nmn and Ker l[llhny Co, 23 C. L.
T, 62, 32 8. C. R. ¢!

Construction - Supply of
poles Acceptance of part
Inspection 'roperty
for p Refusal to
Failure to inspect

telegraph
Conditions
passing Claim
accept remainder
Vendor termin-

ating contract — Damages for refusal to
accept — Interest — Appeal—Costs, Plaunt
v. Western Electrie Co., 12 0. W. R. 233,
1007,

Contrnct by letter and by traveller
~—Where is it completed? — Declinatory ea-
ception—C. P. 9}, 17}.]—In contracts by
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correspondence, the place of the contract is
where the consent of the parties meets and
not where the goods sold are actually counted,
weighed and measured. The same principle
applies to sales effected by commercial travel-
lers. When the sale is subject to ratification,
it is presumed to have been completed where
the order is taken and not at the place where
the sele was ratified. Superior Mattress Co.
v. Areand (1910), 12 Que. 76,

Cordwood — Measurement Tender
Resal Partnership — Dissolution — Ac
quiescence stoppel Contract—Setting

.

apart wood. Swmith v. Gordon, 3 O. W,

SUT.

Correspondence Condition as to qual-
ity — Acceptance Completed contract -
Breach.]—The plaintifts offered to buy
quantity of fish from the defendant, at a
price twenty-five cents per quintal above the
Halifax price, provided the fish were so
cleaned, or prepared for market, as to leave
*little, if any, blood black spot.” The
defendants answered, gu iteeing to furnish
the quantity of required, at the price
specitied, red as required by the
plaintifls one exception, that it is
impossible for us to take all black skin from
the napes of fish.,” The plaintiffs, in reply,
stated that the condition which the defend-
ants wished to except was the most import-
ant requisite, that it was done in the case
of all fish caught and cured in Iceland, and
other places mentioned, and that, for this
one reason, fish from those countries sold
at a fair price, when fish not so prepared
could not be sold at all. The defendants
failed to make any immediate reply to this
letter, and the plaintiffs wrote again, asking
whether the defendants had decided to supply
the cargo in the condition the plaintifis
would like to hs it, as per their previous
letter. The defendants thereupon wrote:
“We will furnish any quantity of fish that
you want, suitable for any market, at the
price you offered.” They added: “I will
do my best in regard to removing the black
skin, as you stated in your previous lette
To this letter the plaintiffs replic tating
that they would take a cargo of 2,500 quin-
tals, “ according to previous arrangement as
to quality and price.,” The defendants failed
to deliver the fish, as required, and the
plaintiffs claimed damages: Held, that,
notwithstanding the words “ 1 will do my
best,” there was a complete contract, upon
which the plaintiffs were entitled to re-
cover. Anglo-Newfoundland Iish Co. V.
Smith, i. 8. R. 267,

Correspondence — Offer and acceptance
~Rescission—Breach Damages — Non-
delivery. McGrath v, Bicek (N.S.), 6 1.
L. R. 501

Counterclaim — Onus. Rat Portage
Lumber Co. v. Kendall, 1 O. W, R, 197, 528

*

Cross accounts — Settlement — Over-
due acceptance—Judgment for amount by de-
foult—Action by judgment-debtor for alleged
balance due him by judgment-debtor—Verdict
against weight of evidence — New trial.
Densmore v. Hill (1011), 9 E. L, R. 475,

N. 8. R,

Delivery abroad — Importation prohi-
bited—Customs laws Knowledge of ven-
dor—Ignorance of purchaser.] One who
sells, promi to deliver to the purchaser
in a foreign country, goods the importing of
which to his knowledge is prohibited by the
laws of that country, is obliged, in case of
confiseation of the cle sold, to repay the
price to the purchaser, where the latter was
ignorant at the time of the sale of the pro-
hibition Quigley v. Desjardins, 23 Que,
8. C. 434,

Delivery abroad Importation prohi-
bited Knowledge of purchaser — Confis-
cation by customs authorities,]—When goods
sold are doliverable in a foreign country,
where the importation of that kind of goods
is prohibited, to the knowledge of the pur
chaser, the vendor, who assumes all risk of
confiseation of the goods until delivery, i
not responsible to the purchaser if, @
delivery and acceptance by the latter, the
goods are confiscated by the custom author-

s,  Couch v. Desjardins, 24 Que. 8. C.

Deseription Measgurement jection
Evidence Finding Mickle v. Colling,
2 0. W. R. 1147,

Description of articles Construe-
tion Lvase of shop and contents
Subsequent purchase of contents by lessee
Diminution of rent Eapense of detach-

ment of machinery sold.]—The lessee of
ship and its machinery, who buys the ma-
chinery and continues in possession of the
demised premises, has a right to an abate-
ment of the rent in proportion to the value
of the machinery bought from the day of its
acquisition.—2, A written offer to buy * all
the wood-working machinery, shafting and
belti ete, (excepting dynamo and lighting
system), included in the shop we presently
occeupy,” for $1,200, refused by the owner,
who proposes on his part to sell the articles

for $2,000, and a written acceptance of this
last offer, in which the chattels are deseribed
1s “ machinery, shafting and belt

contents in the shop . . . with the exception

of dynamo and electrie light system ¥ 3

titute a sale which includes the coils
and pipes of the heating apparatus of the
shop in question.—3, The cost of delivery
eing at the charge of the vendor, he must
uburse the purchaser for the expense of
detaching the machinery sold from the shop
in which it was installed, even if the pur-
chaser has used it afier the purchase in the
state in which it was before detachment,
:[\"un Life Assurance Co. v. Pausé, 17 Que.

Divisibility — Condition precedent —
Performance Waiver.) ['pon a sale
of a wind stacker and chaff blower of a
different make from the threshing ma-
chine in use by the defendant, there had
been a verbal arrangement, made contempor-
aneously with the written agreement of pur-
chase, that these were to be attached to the
threshing machine by the plaintiffs, It was
found impossible to attach the chaff blower,
and the alterations in the wind stacker neces-
sary to make it work with the threshing
machine had not been made :—Held, that the
contract was divisible, and that the price of
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the wind stacker was

recoverahle, although
the plaintiffs

abandoned their claim for the

price of the chaff blower.—Held, however,
that the proper attachment of the wind
stacker was a condition precedent to the

plaint right to obtain payment, and that,
In the circumstances and in view of the ab-
sence of any offer to make the alterations in
the wind stacker, its use through a season,
and the purchase at the beginning of the
second season of another wind stacker in
~|I»wu1inn for it, did not constitute a
ver of the performance of the condition.
\:u Hamburg Manufacturing Co. v, Klotz,
1 W. L. R, 471, 6 Terr. L. R, 323,

Divisibility of eontract Condition
precedent—Performance.]—Upon a sale of a
wind stacker and chaff blower of a different
make from the threshing machine in use by
the defendant, there had been a verbal agree-

ment, made contemporaneously with the
written agreement of purchase, that these

were to be attached to the threshing machine
by the plaintif. It was found impossible to
attach the chaff blower, and the alterations
in the wind stacker necessary to make it
work with the threshing machine had not
been made:—Held, that the contract was
divisible, and that the price of the wind
stacker was recoverable, although the plain-
tilfs abandoned their elaim for the price of the
chaff blower.—H¢ld, however, that the proper
attachment of the wind stacker was a condi-
tion precedent to the plaintiffs' right to
obtain payment, and |hut under the circum-
stances and in view of the absence of any

offer to make the alterations in the wind
stacker, its use through a season, and the
purchas the beginning of the second season

of another wind stacker in substitution for
it, did not constitute a waiver of the perform-
ance of the condition New Hamburg Mfg.
Co. v. Klotz (1906), 6 Terr. L. R, 223, 1
W. LR M

Evidence—Jurisdiction of
Langille v, Zinck (N. 8.
112

magistrate,
1010), 9 E. L R.

Findiugs of Master on reference —
—Appeal — Findings affirmed — Not clearly
wrong in holdings—Depended on tweight of
evidence—Costs. ] —Action for alleged balance
due on pay-as-you-enter cabinets and cash
boxes supplied defendants. The matter was
referred by Falconbridge, C.J.K.B., to the
Master. The Master gave plaintiff judgment

for $1,432 with costs. Teetzel, J., atlirmed
judgment of M.in-O Banfield v. Toronto
(1011), 10 O, W. R. & 0. W,

Rw. Co.
N. 1344

Foreign forum — Rills of lading—Con-
ditions.]—Words or conditions stated in the
margin of a bill of lading, which appeared
there at the moment of acceptance, form part
of the contract, The stipulation in a bill
of lading, executed in a foreign country, that
“all disputes regarding this bill of lading
are to be settled according t» the law of the
Empire of Germany, and decided before the
Hamburg law Courts,” is not contrary to

public order and will be recognized and en-
forced by the Courts of this provinece, 3.
The tion is restrictive in form. 4.

1«

Where it is stated in the bill of

lading that “in accepting this bill of lading,
0.0.1.—123,
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the shipper, owner, and consignee of the
goods agree to be bound by all its stipula-
tions, exceptions, and conditions as fully as
if they were all signed by such shipper,
owner, or consignee,” the consignee of the
goods in Montreal is bound by such condi-
tion, Michalson v. Hamburg American Pac-
ket Co., 25 Que. 8. C. 34, 6 Que. . R, 165,

Fulfilment Non-payment of price —
Exercise of vendor's lien — Changing char-
acter of goods, HMHeaton v, Nauve, 5 0, W,
R. 446,

Goods shipped failing to comply
with order both as to quality and
quantity Payment of draft ¢ |<hl<| |n
bill of lading 1o obtain inspection
ance of part of goods shipped
part—Recovery of part of
draft. Arnold v.

lulvnn uf
moneys p
Peacock, 3 O, W, R,

Indefinite order

Contract. Massey-
Harrig Co. v

Zwicker, 3 E. L. R. 193,

Locus contracti.]—A contract for the
sale of goods is completed at the place where
vln- buyer's letters arrived and in which he
to be assured of the accuracy uf the
prices quoted him by the seller's
traveller and authorising the
mentioned in the said letters
Beaudoin, 11 Que, P. R. 86,

sen 'm.: o

Watterson v,

Measurement - Tender—Insufficiency

Resale Privity Estoppel Contract

Setting apart goods dcale of costs.
Smith v. Gordon, 2 0. W. R. 960,

Mistake—Price of goods—Clerical error—
Parol evidence—Conclusive proof—Rectifica-
tion of contract.]—Where the defendants, by
a clerical error in a letter to the plaintiff,
named 15 cents per foot as the price to be
paid to the plaintiff for piling to be supplied
by the plaintiff, and it appeared that 5 cents
was the fair and reason. ‘e price, and was
that intended to be named by the defendants,
and that the p!mmlr had experience and
knowledge of prie the defendants were
held entitled to relief on the ground of mis-
take, and the plaintiff entitled to recover at
the rate of 5 cents.—Where one party knows
that another understands his ofer in a sense
different from that in which it is manifested,
the contract will not be allowed to stand.
Parol evidence is admitted, not to contradict
the form of the agreement, but to prove a
mistake therein which ecannot otherwise be
b proof must be clear and con-

to justify the Court acting on such
evidence, Bennett v, Adams River Lumber
Co. (1010), 15 W. L. R. 883, B.C. R

Option to extend contract — Breach
—Damages.|—Plaintiff agreed to buy certain
boxes from defendant. The contract con-
tained the elanse, “ Buyers to have option
to extend contract for 12 monthly shipments
of 20,000 to 30000 boxes after receipt of this
sample shipment, The sample shipment was
on 4th October. On Sth November
plaintiff notified defendant of taking advan-
tage of option, Defendant claimed option
forfeited through unreasonable delay: —
Held, defendant should have notified plain-
tiff to exercise his option within a reasonable
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time or it would be forfeited. Appeal al-
lowed and mnew trial directed, as damages
bad not been assessed. Jones v, Cushing,
7 E. L R. 190.

Order given to agent — Promise to
buy.]—An order given to a travelling sales-
man of a wholesale house, whose power as
agent to accept it is not shewn, is at Igmﬂ
a promise buy which binds him who gives
it. Théoeret v, Morency, 27 Que. 8. C 150,

Parol Common counts — Nawing tim-
ber — HEvidence.] — Action for sale of oa
timber and for cost of sawing thereof.

Practically a question of fact, A new
trial will not be ordered on ground of error
in Judge's findings on facts unless the Court

is clearly of the opinion that he is wrong.
P. BE. Sayre & Co., Ltd. v. Rhodes Curry
& Co, Ltd. (N.B.), 6 B. L. R. b

Payment — Mistake — Recovery back—
Counterclaim — Delay — Damages Evi-
dence. Ncott v. Tasker, (NNW.T.), 1 W, L.
R. 199,

Payment — Refusal to deliver—Sale to
another Rival claimants—Iossession —
Bona fides. Napery v. Simon, 6 E. L. R.
143,

Payment — Security — Lien — Oral
contract Novation — Consideration —

Property passing. Watts V. Ill'lmdarrlrr
(No. 1) (N.W.T.), 1 W. L. R. 105,

Payment — Subsiitution of debtor —
Novation — Discharge of original debtor.]—
The vendor of merchandise who accepts the
note of a third party for the amount of the
price, and who, at its maturity, receives a
part of it and agrees to renew for the bal-
ance, thereby effects a novation of the obliga-
tion of his purchaser to pay the price, and
discharges him from it.  Howard v. Bois-
vert, 34 Que. 8, C. 450,

Payment by exchange — Unascer-
tained goods — Assignment by vendor for
benefit of creditors — Right to specific goods
—Bills of Sale A Haverson v, Smith
(Man.), 4 W. L. R.

Place of delivery — Receipt of goods—
 Delivered price "—Notice Estoppel.|—
The plaintiffs, while expressly stipulating
against any obligation to deliver, offered to
sell to the defendants 20 cars of Pittsburg
slack at $1.25 at mine, which they would
ship all rail, if the defendants wished, and
if the plaintiffs would procure the neces-
sary cars. The defendants telegraphed, g
ing order at the price named, “F.0.B, mine,”
adding “ Route it G. T, R. London,” On
the same day the plaintiffs wrote accepting
the order, and stating that they would ship
as soon as railway equipment could be furn-
ished, that an all rail rate of $2,10 to Lon-
don had been quoted them, and they would
ask the carriers to put same through at
once.  Subsequently and before any ship-
ment had been made, it was arranged be-
tween the plaintiffs and defendants tunt No,
K Pittsburg slack should be substituted for
Pittsburg slack, at the same * delivered
price.” Invoices sent with the coal shewed
the mine price at $1.65, but, notwithstand-
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ing, the defendants accepted the coal, and
made no protest until making their first pay-
ment: — Held, that the place of delivery
vas to be at London at the price of 30
and, even if the defendants could clai
to have been misled by the correspon-
dence, they were estopped by dealing with
the coal when the invoices were received
from shewing the contrary. Burton Beid-
ler, and Phillips Co, v. London Street Rw.

L T 87, 7 0. L. B, 717, §

Co.,, 24 C. L.

0. W. R. 666,

Purchaser unable to read English
and relying on  representations of
vendors' agent—IReturn of goods as not
ansicering description — Manitoba Sale of
Goods Act, 8. 20, Rule j — Property not
passing.]—Action for price of second-hand
threshing outfit sold to defendant. Defendant,
who could not read English, signed plaintiffs’
usual order form, the agent informing him
that he could return machine if not satis-
factory :—Held, that the ordinary rule does
not apply where a man incapable of reading
is induced to sign a contract, it being repre-
sented that it is an entirely different docu-
ment, Defendant having given the machine a
reasonabe trial returned it as unsatisfactory
after a reasonable time :(—Held, further, that
the property did not pass to the defendant
under Rule 4 above, Action dismissed.
Notes to be eancelled and lien on defendant's
farm to be discharged. American-Abell v.
Touround, 10 W. L. R, 413,

Refusal of vendor to fulfil — Return
of money paid by purchaser — Damages —
Counterclaim Delivery Acceptance,
!r‘uhmm v. MeMichael (NNW.T.), 3 W. L. R,

8.

Sale “commerciale”—Goods of another
~Recovery.]—The sale by a trader of the
whole assets of his business, is a sale “ com-
merciale””  The owner of an article sold as
part of such assets cannot recover it from
a purchaser in good faith, the sale of the
goods of another being, as a sale “ commer-
ciale,' valid. National Cash Register Co.
v. Demetre, 14 Que, K. B. 68,

Sale of goods of a company being
wound up-—/lamages.]—On 30th January,
1006, an order was made to wind up plain-
tiff company, and defendant was appointed
liquidator, ome time prior, the company
had hypothecated all their stoch. of manu-
factured linens to the Crown Bank as secu-
rity for advances, The stock was advertised
and sold to one Todd, a clerk in office of plain-
tiffs’ solicitors, who for “ valuable considera-
tion " assigned his rights to the stock to
plaintiffs. Certain goods, at bleach in Scot-
land, were not delivered to Todd nor his as-
signees, and these goods were sold in Scot-
land to pay charges for bleaching, without
objection by liquidator, and plaintiffs claimed
this was done without their consent and sued
for recovery.—MacMahon, J., held, 14 O. W,
R. 1163, 1 O. W. N. 262, that as the goods
were sold by defendant as * free from incum-
brances ™ and were paid for by Todd, plain-
tiffs' assignor, and as the goods were not de-
livered by defendant, he was liable for a
breach of his contract. Damages assessed at
$1,084.94, the goods having been put in at
mill prices—Court of Appeal reversed the
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findings of trial Judge, holding that what the
liquidator had done fell far short of a legal
conversion, and a liquidator by agreement is
entitled to be held harmless by the plaintiffs,
and therefore they cannot compel him to pay
under the circumstances. ‘That the plain-
tilfs treated and regarded the goods as de-
livered as far as the defendant was concerned,
and the claim upon the contract also failed.

Meredith, J.A., dissenting. Dom, Linen
Ifg. Co. v. Langley (1911), 19 0. W, R.
(48, 2 0. W, N. 1255,

Services performed — Money paid —
Account — Items — Commission—Evidence
—Admissibility. Pinki v. Western Packing
Co. (NW.T.), 2 W. L. R. 336.

Specific amount per week —lircach of
agreement — Measure of damages,|—Defend-
ant agreed to buy tobacco from plaintiffs at
the rate of $300 per week. This the defend-
ant failed to do and ultimately ceased to deal
with plaintiffs :—Held, on appeal, that plain-
tiffs cannot recover damages simply by shew-
ing an estimate of loss from failure to pur-
chias Action dismissed. Crowe v. Couch,
S E. L, R 45.

Statute of Frauds — /nability of vendor
to deliver goods — Breach of contraci
Nale of business as a going concern. |
plaintiffs were executors of one John M
Calla, who had carried on a general grocery
and hardware business in St. Cath
They eansed an advertisement to be published
asking for tenders for the purchase en bloe
of the gr ¢ and hardware stock, goodwill,
fixtures, ete., of the business, The advertise-
ment stated, inter alia, that intending pur-
chasers were to tender at a rate of so much
in the dollar for the stock and fixtures, and
a specitied sum for the goodwill; that the
business had been continned from McCalla's
ath by the executors, and was a going con-
cern; that the stock sheets might be seen
on applieation to the cutor's solicitor;
and that rm-uwr particulars and conditions
of sale might also be seen there.  Defendant
came into the office of the solicitor on two
oceasions and looked over the stock sheets;
that on 22nd September, 1902, the day before
the tenders were to be opened, defendant
met him in the street in the evening and said
he thought he wounld make a tender on the
stock. Defendant asked the solicitor to write
it out for him and gave him the figures, 75
cents for the grocery stock and 50 cents for

the hardware stock; nothing for the good-
will, citor then wrote the following
offer: *“'To the Trusts and Guarantee Co.
(Ltd.), Toronto. * Dear Sirs,—1 offer 75

cents on the dollar for the grocery stock
and 50 cents on the dollar for the hardware,
but nothing for the goodwill, Yours, John
Ross, per A, W, Marquis.” This offer was
aceepted by the plaintiffs, and notice thereof
in writing given by the solicitor to the de-
fendant containing a request to call and
execute the agreement in accordance with
conditions of sale, and to make his deposit
The defendant by letter repudiated any lia-
bility on the contract. The conditions of
sale were never produced nor proved. There
had been a large quantity of staple goods
sold prior to time for completion of the
contract :—Held, that there was no valid
contract

under the Statute of Frauds; and
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further, that, by the depletion of the stock,

the plaintiffs were not in a position to carry

out the alleged rnmrnc( Trusts and Guar-

'l’{"'”l C'o. v. Ross, 5 0. W. R, 058, 9 0. L.
‘

Statute of Frauds — Order for goods
—Agency — Correspondence.]—The travel-
ling salesman of a wholesale dealer is pre-
sumably not authorised by the customer who
buys from him to sign a contract for the
customer as purchaser; and this presumption
is not rebutted by a written memorandum
of the order being made in the purchaser's
pre ce and a duplicate given to the latter:
the entry of the purchaser’s name made by
the salesman is not evidence per se of his
agency :—Held, upon the facts of this case,
that there was nothing upon which the Court
could conclude that the vendor's agent was
acting as the agent of the purchaser, and
the subsequent letters of the purchaser did
not identify the contract; and therefore the
Statute of Frands was an answer to a claim
for the price of goods for which an order

was orally given by the defendant to the
plaintifs’ agent, but which the defendant
refused to accept, — Judgment of Distriet

Imperial Cap Co.
R. 128

Court of Algoma reversed,
v. Cohen, 11 O, L. R. 382, T 0. W,

Supplementary agreement to ex-
change if found unsuitable — Condition
of goods—Onus of proof—Evidence, MclLeod
v, McCuteheon (Man,), 5 W, L. R. 159,

Unascertained future goods — Appro-
priation to contract — Property passing.|—
llrhl that, under the circumstances of this
. there was a sale by description of un-
ascertained future goods, viz, wood to be
cut, drawn, and delivered, and 714 cords of
the wood were delivered at the place at
which by the contract they were to be de-
livered, and in the state in which by a sub-
sequent agreement they were to be delivered,
and the plaintiff, by measuring, estimating,
marking and stamping them with his own
stamp, assented to the delivery of them in
the state in which they were delivered, and
unconditionally appropriated these 714 cords
to the contract, and the property therein
thereupon pnwd to the plaintiff, as was the
ntion of the parties; and the provisions
of the subsequent agreement did not prevent
the property passing; and the plaintilf must
bear the loss of part of the wood which was
ved by fire. Wilson v, Shaver, 21 C,
141, 1 O, L. R. 10T,

Usurious transactions — Commission
of five per cent, besides interest—(ustomary
allowance for transacting business.]—Where
a merchant supplied goods, money, promis-
sory notes, and other commercial instru-
ments to country customers and where ae-
counts, returns and settlements were made
from time to time at their convenience with
produce from the upper country, transferred
by vessels and barzes, the Privy Council held,
that a commission of five per cent, on all
advances besides interest, under the cireum-
stanc was not an usurious transaction, but
a customary allowance for the trouble and
inconvenience of transacting the business.
Pollock v. Bradbury (1853), C. R, 2 A. C.
46,
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Vendor's risk Insurance clause — In-
terpretation Perishable goods.) Under
the * cost, freight, and insurance " clause in
a contract of sale, the v ll'llrl is uhll «d to
p the goods fully in 4
, or deteri tion tu whic h lhv\ may

d, until delivery ; and, consequently,
in the case of perishable goods, such clau

not complied with by an insurance war-
ranted free from particular average, or part
lo and wl overed only a portion of
the risk from ordinary perils of the sea.
Canada Hardware Co. v, Suren-Ilartmanr
Cu., 24 Que, 8, C. 430,

Work and labour—(‘ommon counis
Evidence New trial.  Kennedy Island Mill
Co, v. St. John Lumber Co,, 4 E. L. R. 107,

Work and labour performed—Set-off
—Counterclaim by loss by fire caused by
plaintiffs’ n ence — Contributory negli-
gence, .\tr,,I“” & Irving v, Awalt (N. 8.
1910), 9 E. L. R. 262,

Writing What amounts to—Fvidence
Commencement of proof.]—It is not essen-
tial that the wr required by clause 4 of
Art, 1288, C. G, forth the contract of
sale in all its details; it is sufficient if it
get forth the essential terms of the contract,
or refers to another writing which does con
tain them. The writing y be supple
mented by the admission of the party, but
such admission ought to inelude all the condi-
tions contained in and ought to
be complete in itsel
i as it doc

e com

si
mencement of proof by writing. A writin

signed by the party sued, which confirms the
requirements of Art. , C. (", but which
such party contends binding, would
nevertheless, be sufficient to form a basis
for the admission of oral testimony of the
contract of Volleur v, Mitchell, 14
Que. K. B

7. DELIVERY.

Agreement between rnumf:\ctnn-
and custower at the
livery of goods into his \\mhulh , at ex-
pense of former for demurrage, storage, ete.,
with further covenant that invoices will be
dated from time of conversion of goods by
customer to his own use, is not a sale, and
the customer is left to make such conver-
sion or not, as he thinks fit, and, if not, he
incurs no liability for the goods or their
value. Western Stoneware Co. v. Ozo0 (o.,

51

(1910), 39 Que. S, C. 251,
Breach Cause beyond control of ven
dor ‘erms of contract A vendor of

construction stone who engages *to ship
and deliver on cars at N nite stone,”
ete,, is mot liable in damages for default
of delivery due to the fact that there are
no cars and that it is impossible to pro
cure them, The breach of his obligation
arises, in this case, from a cause which can
not be imputed to him: Art, 1071, ¢, C.
Verret v, Perron, 18 Que, K 129.

_Change of possession — Animals —
Visible and public change — Conversion —

Dispute to ownership — Costs — Sca
Set-off MeNichol v. Brucks (N.W.T.),
1 W. L R, 47
Damage for non-delivery Contract

Correspondence Fxeentors of \,ml'nr -
‘wrroboration. Upton v. Eligh, 2 0. W, R.

Damages for momn-delivery—Measure

Claim and ecounterclaim Payment into
Court ‘osts,  Delhi Fruit and Vegetable
Canning Co. v. Poole, 2 0. W, R. 413,

Delay Damages Lequicseence
Payment. | The purchaser, by written
agreement of the 20th April, of goods to
bo shipped without delay, who on the 25th
of the same month receives written notice
from his vendor that the goods are to arriy
in a fow days and will rwarded at once,
and does not reply llphln and who re

the goods on the 27th May following, and
pays f :zu‘n\.u of m without ob-
jeetion, is not in a position to sue to recover
damages for del lelivery T'imossi v.

Moos, 16 Que. T

Delay Goods  required for special
i of essence, Laidlaw

v
Delivery of part—Promissory note for
price of whole—Balance of goods undelivered
Lemand—Action on note—Consideration.
Fuller & Co. v. Holland (N. 8. 1910), 9 E
L. R, 110

Denial of clollv»ry Novation—K
dence of inferior quality {dmissibility -
Amendment,]—Where, in an action for the
price of piles of red pine, sold and delivered
to the defendant, the plea, in addition to a
general denial of delivery, was to the effect
that the plaintiff had accepted other persons
as his debtors instead of the defendant, there-
by creating novation, evidence of the inferior
quality of the goods supplied is irrelevant to
the issue, and inadmissible. 2. Amendment
of the plea at the trial, in order to allege
that the goods supplied were not in conform-
ity to the contract, ought not to be allowed,
more particularly where the evidence did not
shew objection or refusal to accept on this
ground at the time of delive Veilleuz V.
{tlantic and Loke Superior Rw, Co., 25 Que.
8. C. 217,

Denial of sale and delivery — Burden
of proof (‘orroboration {ppeal Re-
versal of judgment.]—In an action for the
price of goods sold and delivered, judgment
was given in favour of the defendants at the
tri on the ground that the deninl of the
sale and delivery threw the burden of proof
upon the plaintiffs, and that they had failed
to satisfy this burden, there being a conflict
of evidence bhetween the plaintiffs’ traveller,
E., and the defendant M. It appearing from
the evidence that the ground upon which the
case was determined at the trial was wrong,
the evidence of B, beir rroborated in a
number of particulars, and there bein
preponderance in favour of the plaintiffs :—
Held, that the appeal should be allowed and
Judgment entered for the plaintiffs for the
amount of their claim, with costs of action
and appeal. Frascr v. McCurdy, N. 8.
R, 467,
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Destrunetion of goods.] — The sale of
movahle objects (such as 20 barrels of pork
at $20.50 a barrel out of a large number) is
only completed when the things sold have
been ascertained. Acceptance by the buyer
from the seller of a delivery order does not
transfer ownership of the objects until they
have heen ascertained, and if they are de-
stroyed by fire, the seller must bear the loss.
Cream v. Kirovae (1910), 39 Que. S
486,

Destruction of goods before delivery
—Construction of twritten agreement.]—In a
sale of specific or ascertained goods under
contract requiring something to be done by
the seller before the buyer was bound to
accept delivery, a portion of the goods was
destroyed without either party's default. The
buyer was nevertheless held entitled to re-
cover as damages the amount paid for the
goods so destroyed :—Held, also, that the
object of the s of Goods Ordinance was
merely to codify the existing law, not to lay
down new law. McLean v, Graham (1808),
6 Terr. L. IR, 438,

Engine — Agency—Ratification—Failure
to deliver engine—Damages—Loss of profits,
Finn v. Dyment Foundry Co., 12 0. W. R.
192, 412

Failure of seller to deliver part —
Action by purchaser — Damages — Propor-
tionate value.)—A purchaser who is not put
in possession of a part of the goods sold to
him en bloe, can claim from the vendor only
the value of the part which he has not re-
ceived in proportion to the total price, and
the damages mentioned in Art. 1518, C, C.;
all other damages will be refused upon de-
fence in law. Muscat v, Montreal Hardware
Manufacturing Co., 5 Que, P, R. 197.

Failure to deliver—Counterclaim for
refusal to accept — Damages. Kennedy v.
Joyee (NW.T.), 1 W, L. R. 107,

Goods sent on approval — Plea that
goods stolen without fault of vendee—Bail-
ment — Liability — Contract. Laurin V.
Ginn, 5 E. L. 335

Late delivery — Inferiority — Counter-
claim — Amount overpaid — Extra-provin-
cial company — Incorporation by Dominion
Act — Doing business in province without
license — British Columbia Companies Act,
8. 123 — Intra vires — Constitutional law.

Waterous Ingine Works Co. v. Okanagan
Lumber Co, (B.C.), 8 W. L. R. 278,

ol
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than V. admitted, and the proof of that must
be clear and certain, 2. In a commercial
matter interest upon money does not run
unless it be alleged and shewn that it is
allowed by commercial usage. 3. In a com-
mercial matter mise en demeure arises by
lapse of time alone. 4, By the default of
the insolvent to deliver to V. the quantity
of wood which he had contracted to deliver
to him, V. had the right as damages to the
difference between the price upon which he
had agreed with V., and the price at which
he had sold or could re-sell the wood. 5.
In a commercinl matter it is necessary to
be faithful and to fulfil exactly a contract
within the time agreed, for a disturbance may
quickly be caused in the affairs of a trader
by reason of one
tracted not
tions,

with whom he has con-
punctually fulfilling his obliga
In re Moisan, 22 Que, 8. C. 423,

Payment for
Counterclain
Nomi
R.

Covenant — Action on
for non-delivery of part —
| damages. Delahey v, Reid, 1 0. W,

Place *AL" meaning of.|—A tender
by M. to supply coal to the town of
Goderich, pursuant to advertisement therefor,
contained an offer to deliver it * into the coal
shed at pumping station, or grounds adja-
cent thereto, where direeted by you. (Mean-

ing by a committee of the council.) The ten-
der was accepted, and the contract after-
wards signed called for delivery “ at the coal

shed.” A portion of the coal was delivered,
without directions from the committee, from
a veseel upon the doeck, about SO feet from
the shed, and separated from it by a road:
Held, reversing the judgment of the Court of
Appeal (15th November, 1001, unreported),
that the coal was not delivered *at the coal
shed,” as provided by the contract signed by
the parties, which was the binding document :

Held, also, that if the contract was to be
decided by the terms of the tender, the deli-
very was not in accordance therewith, the
place of delivery not being “ at the pumping
station or grounds adjacent thereto.” (See
also, 20 C. L. 1. 303.) Holmes v, Goderich,
2C. LT 2232 8. C R. 211,

Potatoes — Action for damages for non-
delivery of potatoes.]—Held, that the letters
formed a binding contract and that there has
been a breach thereof, and that the measure
of damages should be the price prevailing in
Alberta, where the plaintiffs came to buy.
Reference as to damages. R. v. Anderson
(1909), 12 W. L. R. 167.

Refusal of vendor to deliver—J/usti-

Non-delivery of tity ficati
for — Measure of damages — Measurements
—Specifications — Interest — Mise en de-

meure.|—An insolvent had agreed to deliver
to V., a creditor, upon a certain dock, a
quantity of wood at so much per foot, the
expenses of measurement to be paid by the
insolvent, who was to furnish specifications
to V., the measurement to be made by the
measurers of the Quebec harbour commis-
sion :—Held, that the delivery was not com-
plete until the measurement had been made
and the specifications furnished to V.; also
that it was incumbent on the insolvent or on
the curator representing him to prove his
allegation that V, had received a larger quan-
tity of wood than the specifications shewed or

Prior debt due to vendor — Dam-
ages.]—The vendor of goods to whom a sol-
vent purchaser neglects or refuses to pay a
debt due prior to the sale, is not the less
bound to deliver the goods, and is respon-
sible for the damages which result from de-
fault to do so, Takefman v. Hofeller, 18
Que. K. B. 112,

Refusal of vendor to deliver until
payment — Breach of contract — Damages
El(ssf;rrncp. Phelps v. McLachlin, 1 0. W.

Refusal to complete delivery —
Breach—Damages — Measure of.  Johnston

v. Hurb (Man.), 1 W, L. R, 5635




3879 SALE OF GOODS. 3880

Sale of Goods Ordinance, ss. 27, 31
and 47 Delivery, when complete.]—In
absence of evidence shewing a different in-
tention, goods sold “F. O. B.” any particu-
lar place must arrive at that place before
delivery is complete. Stephens Bros. v, Burch
(1909), 2 Alt, L. R. 68,

Time of delivery—Novation—Discharge
of old contract—Statute of Frauds—Breack
of contract — Damages — Return of goods
given in exchange. Clement v. Faircloth Co.
(Man.), 1 W, L. R. 524.

Vendee's rights — Delivery — (hange
of possession — Animals — Actual and con-
tinued change—Costs—~Set-off.]—At the time
of the sale of certain cattle they were in a
pasture belonging to the vendor, but on the
same day the vendor's right to the field
passed to a third person, with whom the
vendee made an arrangement under which
the cattle continued in the field where they
were looked after by the vendee and his ser-
:—Held, that there had been a suffi-

ctual and continued change of pos-
session to support the sale—Remarks as to
the application of item 95 of the tariff pro-
viding for set-off of costs in certain cases,
McNichol v, Brucks, 6 Terr. L. R. 184, 1
W. L. R, 478,

8. DESCRIPTION OF GOODS.

Conveyance of goods — Invalidity for
want of specification — Invoice value,]—A
firm, having in its premises goods consisting
of books # stationery of the invoice value
of $17.000, executed a conveyance to the
plaintif of goods to the invoice value of
$6,500. Such conveyance was, however, in
general terms and did not speeify any particu-
lar portion of the stock, nor was it followed
by any selection or appropriation from the
stock, or any delivery of any part of it:—
Held, that no property passed by such con-

: , as it was impossible to state what

p goods became the property of the
P Ross v. Cameron, 40 N, 8. R, 126,
Fruit Marks Act — Acceptance
Conduct amounting to.] — In a memoran-

dum of sale of apples, the expression
“number one stock” means good, sound,
clean, merchantable apples, which need not
meet the requirements of the Froit Marks
Act, 1901, for froit of the first quality.—A
statement in the memorandum of the prices
to be paid for certain kinds of apples, e.g.,
* Fameuses, $2.50, St. Lawrence, $2.10,” etc,,
does not mean that apples of kinds not men-
tioned are excluded from the bargain.—The
acceptance by the buyer of apples is suffi-
cient evidence that they are according to con-
tract, and when he writes to say he will not
accept them, but deals with them as owner
by having them sold at auction, such conduct
amounts to an acceptance, Minaker v.
Cramer, 28 Que, 8. C. 443.

Hay — Pressed.]—Plaintiff entered into
a contract with defendant for sale to him
of a quantity of pressed hay, stored in plain-
tifi’s two barns at M. Plaintiff hauled the
hay away from one of the barns, but when
he commenced to haul the hay from the

other barn and to deliver it to others he
found that it was in bad condition. The
jury found that it was part of the bargain
between plaintiff and defendant, that the hay
sold was to be of first-class quality :—Held,
that the expression used in the contract con-
stituted a term of description as to the kind
of hay, going to the root of the matter,
rather than a subsidiary or collateral state-
ment not of the essence of the contract, and
that the hay being sold subject to the condi-
tion, and the condition not being fulfilled,
the property did not pass. Also, that taking

livery of the hay which was according to
contract in the one barn, was not an accept-
ance of the hay in the other. Mitchell v,
Seaman, 43 N. 8. R. 311,

Memorandum of sale Ambiguity
Parol evidence to exrplain .hlmi.wihill'{y‘}
The deseription in a broker's note o

oats sold, in these words, “ Cars of 10,000
bushels No. 2 white oats at 32% cents
per bushel f.o.b, is 1114 cents freight to
Montreal for export, cent less if No. 3,
shews no ambiguity of langus as to quality
of the merchandise. Therefore, the testimony
of witnesses to explain it is useless and in-
admissible, — The formal repudiation of a
contract of sale by the buyer dispenses the
seller from tendering delivery of the mer-
chandise, before having it resold for the
account of him to whom it belongs, according
to the nsage of commerce. Judgment in 81
Que. 8 €. 1 reversed. Melady v. Michaud,
17 Que. K. B. 25,

Memorandum of sale — Description of
goods — Latent ambiguity — Parol evidence
to explain,] — A description of goods in a
bought and sold note as follows, * Clars of
10,000 bushels No. 2 white oats at 32% ¢
per bushel f.o.b. basis 11% ets. freight to
Montreal for export, cent less if No. 3,
contains a latent ambiguity as to the quality
of the goods meant. Parol testimony is
therefore admissible to explain it, Melady
V. Michaud, 31 Que, 8. C. 1.

Misdescription — Deceit — Agent of

vendor — Frand — Contract — Proviso as
to_representations — Knowledge of defects
~Estoppel — Ratification — Recovery on

notes given for price — Execution—Sheriff
—Costs. Peacock v. Bell, 10 O, W, R. 926.

9. FALSE REPRESENTATIONS.

Fraud — Redemption — Delivery —
Seizure in revendication — (. €. 1}72.]1—1In
absence of fraud, the buyer becomes the pro-
prietor, without delivery or removal, of mov-
able effects which he has purchased when the
seller has reserved the right of redemption.
Power v, Desjardins & Latur (Que, 1910),
16 R. L. n. s, 340,

Manufactured article — Damages —
Deception,]—The defendants, stove manufac-
turers, having in their possession a second-
hand stove of the plaintiff’s manufacture, re-
paired and refitted it. One of the defend-
ants’ employees, obeying the instructions of
one of the firm, put on the stove a plate bear-
ing their own name, and it was sold with
this plate on it, but the purchaser was in-
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formed that the stove had been factured
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by the plaintiff. The stove was soon after-
wards returned by the purchaser to the
defendants, and another taken in its place :—
Held, (affirming the judgment in 16 Que,
S, C. 180), that there having been no mis-
representation or intention to deceive, and
no damages proved, and the purchaser hav-
ing been informed that the stove was of the
plaintifi’s manufacture, the plaintiff had no
right to recover damages. Chapleau v. La-
porte, 18 Que, 8. C, 14

Manufactured article — Injunction —
Trade-mark.]—An action for damages lies
against n person who passes off goods manu-
factured by him as the manufacture of an-
other, and a writ of injunction may be
granted to restrain the sale of such goods
under false representations, although the
plaintiff has not registered any trade-mark
for the goods manufactured by him. Vive
Camera Co, v, Hogg, 18 Que, 8. C. 1,

Misrepresentations —
Held, upon the evidence, that the misrepre-
sentations alleged by the plaintiff, as the
basis of an action to set aside an agreement
for the sale of plant, were not proved; and
the action was dismissed, Wilkerson v. C'om-
posite Brick Co. (1010), 14 W, L, R. 270.

Contract,] --

10, PRESCRIPTION.

Action en garantie — Recovery of price
—Damages.]—The plaintiff in an action in
which a right of property in personal estate
is claimed, to which a preseription trente-
naire is pleaded, and who then hrings in his
vendors en garantie, cannot add to his de-
mand en garantic a claim for damages and
for recovery back of his purchase money, and
this part of the action en garantie will be
dismissed upon exception a la forme. Ander-
Smith, 3 Que. P, R. 56,

11. PRINCIPAL AND AGENT.

Agency—(Contract with seamen on de-
fendant’s ship — (juarantee — Bailment.]—
Apponl from the judgment of Wallace, Co.
in favour of defendant in an action for
xﬂods sold and tlnln(-nd Levine v. Sebas-
tien (N.8, 1911), 9 E, L. R, 311,

Ageney*m'mnlinlinn~Frnud and misre-
presentation—Statements by vendors — Pur-
chasers not relying on—Failure of considera-
tion—Goods not merchantable — Extra-pro-
vincial company—Absence of license—Agents
in Ontario—63 V. c¢. 24, s. 6—Damages—
Loss of profits. Humphries Patent Bracket
Co. v Unau'a Fireproof Supply Co., 12 0. W.
R.

Authority to P ise claim —
Debtor and creditor — Lea loci contractus
—Ratification of agent’s unauthorised act—
Delivery of goods to carrier — Effect of, on
uu%lrac Morris v, McDonald, 4 BE. L. R.
167,

Husband and wife — Separate busi-
ness — Certificate — Conditional transfer—
Debtor and creditor,

R. 140,

Myers v. Webber, 4

Limited anthority of agent — Custom
of trade — Ratification. Mathys v. Ehren-
bach, 4 BE. L. R, 2

Order given to commercial traveller
—Delivery by steamer contemplated — Im-
possibility of shipment — Order not accepted
by principal. Wilson & Co. Limited v.
Farquharson, 3 E. L. R, 146,

Principal and agent — Partnership—
Defence of pu)mnnt to the agent. Chapman
v. Prest (N.8. 1911), 9 E. L. R, 201,

Right to sell article in particular
territory—Action for price of assignment
of right—Counterclaim for breach by selling
in same territory. Delahay v. Congdon, 3
0. W. R. 934,

Undisclosed prineinal — Judgment
against husband and wife — Married Wo-
man's Act,]—A husband, as agent for his
wife, purchased goods from the plaintiffs, who
were ignorant that she was the purchaser,
but, on becoming aware of it, and the goods
not having been paid for, sued both husband

and wi , on the husband giving a pro-
missory » signed by him for part of the
debt, and the wife paying the balance in
mnh the action was not further proceeded

with, The note not having been paid at
maturity, an action was brought in a County
Court for the balance due on the goods, be-
ing the amount for which the note had been
given, and judgment was entered against both
husband and wife:—Held, on appeal, that
the proper inferen that the husband's
note was not taken in satisfaction of the
debt, and that there was no election to look
to him alone for payment; and the plaintiffs
were therefore entitled to sue on the original
eause of action ; but that they could not have
judgment against hoth husband and wife;
and must eleet as to which they desired to
hold it, and that they could properly hold
it against the wife, a recovery against her
being now maintainable une the Married
Woman's Property Act, It. 8. 0. c. 168,
Wagner v. Jefferson, 87 U, C. R. 5
tinguished. Davidson v. Ih'hllund
L. T. 118, 32 O. R. 282.

1, dis-
21 C.

12, PRroPERTY PASSING.

Article of food — Perishable nature —
Merchantable condition —  Depreciation
through exceptional or accidental cause —
Burden of proof.]—The defendant, by tele-
graph, ordered 15 barrels of oysters from the
plaintiff at ]llu'muchn, N.B.,, to be shlpped
to him at Halifax, N.§., * first soft weather.”
The oysters were shipped as directed, going
forward in two lots, and were delivered to
the defendant at Halifax about four days
after shipment., The Judge of the County
Court found, and the evidence supported his
finding that the oysters were in merchantable
condition at the time they were ghipped, but
immediately after their receipt by the de-
fendant they were found to be bad and unfit
for use. The evidence shewed that they
could have only reached the condition in
which they were when received through
some exceptional or accidental cause, such as
being frozen and allowed to thaw :—Held,
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that the oysters having been shipped in good
condition, and injured through an exceptional
or accidental cause, were at the defendant’s
risk, ~Per Russell, J., dissenting, that ‘he
burden was upon the plaintiff of s
terioration was due to an accide
ptional cause, and that, in the absence
of such evidence, the Court must conclude
that the goods were not in such condition
when shipped as to be merchantable for a
reasonable time after their arrival at the
place to which they were shipped. Barnes v.
Waugh, 2 E. L, R, 221, 41 N. 8. R. 88

Ascertainment of gquality — Culling
Destruction before delivery Property
not passing.|—The plaintiff sold to the de
fendant all the apples of first and second
quality on the trees in the plaintifi®s orchard
at a rate per barrel, the plaintiff to pick
the apples and place them in piles, the de-
fendant to supply barrels and pack the
apples, and the plaintiff to take the apples
when in barrels to the railway station, There
was no agreement as to the time and mode
of culling and packing or the time for |w\-
ment. The plaintiff picked the apples a
placed them in piles ,nul told the |l~f~ ll]‘nl
that they were ready for packing.
fendant was not at the time
barrels, About three wee
he took delivery of twelve
Two weeks after this a seve
and the the apple ore destroyed,
neither the Mun iff nor the defendant having
taken any steps to protect tl Held, that
the inference from the cireu nees was that
the culling was to be done by the defendant
with the plaintif’s coneurrence; that until
the culling took place there could be no ascer”
tainment of the apples intended to be sold;
that the property had therefore not passed :
and that the loss must fall on the plaintiff.
Lee v. Culp, 24 C. L. T. 316, 8 O. L. R.
210, 4 0. W. R. 41

Bill of lading in name of vendor
Transmission to purchascr umendorsed
Pledge by purchaser Right to rescind —
Right of vendor to recover from third party

-Bank: When the vendor of goods, to
secure payment, has consigned them to him-
self at the ports of shipment, and taken
from the carriers bills of lading in his own
name, and afterwards sent these to the pur-
chaser, without endorsing them and without
completing the delivery of the goods, he alone
has power to dispose of these bills of lading,
and the purchaser cannot lawfully assign
them to a bank to secure advances, nor pledge
or otherwise give title to them, The vendor
not having made delivery of the goods, since
the bills of lading were made out to his
order and \wr:- not endorsed, Arts. 1543,
1998, and 1999, C. C., do not apply; but, by
virtue of the prmmun: of Art. 1065, the ven-
dor, who had preserved his possession of and
property in the goods, could oid the sale,
the purchaser having been guilty of failure to
carry out his obligation to pay for them;
and the bank which had made advances to
the purchaser as aforesaid, was bound to
account to the vendor for the bills of lading
which had been received from the purchaser
and the goods which they represented, and
in default, for the .llu» of such goods.
Judgment in 25 Que. 8, C. 430 varied. On-
tario Bank v. (josselin, H Que. K. B. 1.

Breaeh of warranty — Counterclaim—
Pleading. Marks v. Waterous Engine Works
Co,, 1 0. W. R, 148,

Condition Waiver — Detinue De-
mand and refusal.]—The plaintiff sold to the
defendant his one-half interest in a heifer
named Irene, registered as a thoroughbred,
the defendunt already being owner of the
other half. The defendant subsequently
char; the plaintiff with having wrongfully
seenred the registration of the heifer as a
thoroughbred when, as he alleged, she was
not. rge was lnid before the Execu-
tive ¢ of the Dominion Short Horn
Breeders' Association at Toronto, The par-
ties then entered into a written agre ment,
which provided: (1) that the heifer (“ould
be resold to the plaintiff at a certain ;ru‘w
(2) that on payment of the price the heifer
was to become the property of the plaintiff;
%) that the defendant should withdraw the
arge above referred to, and upon all pro-
eeedings in respect to it being dropped by the
ion the *foregoing part™ of the
eement was to be carried out. The de-
ant did not nnlulrn\ the rge, nor
were the proceedings dropped. The plaintiff
twice tendered the purchase price of the
heifer to the defendant, which was refused.
He then, without making a formal demand
for the er, sued the defendant in detinue:

Held, vl.:, as the condition contained in
the third clause of the agreement was in-
serted for the plaintiff’s benefit, he could
waive it; that he had waived it, by proffering
payment ; that on refusal to accept the price
the defendant became ipso facto the wrongful
detainer of the r; that a demand and
refusal was therefore not essential to the
pla f's right of action ; and that the plain-
tif was, therefore, entitled to succeed.
Wright v. Shattuck, 4 Terr, L R. 455, 5
Terr. L. R. 264,

Destruction on vendor's premises —
Liability — Damages. Taylor v. McCliv
40. W. R, 252,

Entire contract Property not passing

Action for price—Deduction for defects—
Damages. Crompton and Knowles Loom
Works v, Hoffman, 1 0. W, R. T17.

Future delivery — Destruction br[orr
measurement, | Whether the property in
goods contracted to be sold has or has not
passed to the purchaser, depends in each case
upon the intention of the parties, and the
property may pass even though the goods have
not been measured and the price has not been
ascertained. The property in the cordwood
in question in this case was held to have
passed to the purchaser before measurement,
although owing to the destruction of the wood
by fire the price could not be ascertained with
precision. Judgment of a Divisional Court,
1 0. L, R 107, 21 C. L. T. 141, affirmed.
Wilson v, Shaver, 22 C. L. T. I], 30 L
R. 110.

Goods to be manufactured — Breach
—Construction — *“ If it is satisfactory "
Damages — Property passing — l)en(ruulon
by fire Appropriation of goods to contract.
Delaplante v, Tennant, 4 O, W, R. 76.
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Loss of goods — Default of vendee —
Specific goods — Unconditional contract —
Postponement of delivery and payment,
Craig v. Beardmore, 2 0. W, R. 985,

Place of imspeetion — Acceptance of
part — Rejection of residue.]—Contract for
sale of butter then manufactured and also
for all butter to be manufactured during the
geason ; quality to be * fin delivery to be
fo.h rs, Birtle. Purchaser carried on
business in Winnipeg. No inspection took
place at time of contract. Vendor shipped
car lond at purchaser's request to Winnipeg.,
Purchaser refused to aceept because of defect
in quality. Vendor re-sold and sued for
difference between contract price and amount
realised :——Held, that the agreement as to
quality was a condition of the contract: that
the property in the butter had not passed;
that the place for inspection was Winnipeg
that the purchaser’s duty to accept depended
upon the quality of the butter; that the fact
that the purchaser had aceepted other car

of “fine” butter did not bind him to
'pt one that was not, ( Dyment v ’Hmmp-
son, 0 O, R 6, 12 A, R. 658, 13 8. C, R.

303, comn n|H| on:) that the onus was on
the vendor to prove the quality of the butter;
that such evidence could not be given in
rebuttal. Lewis v. Barré, 22 C. L. T. 336,
14 Man, L. R. 3

Speeific goods
Property passing
ment or delivery.)

Deliverable state —
Destruction before pay-
Unless a contrary inten-
tion appears, where there is an unconditional
contract for the sale of specific goods, in a
deliverable state, the property in the goods
passes to the buyer at the time the contract
is ma and it is immaterial whether the
time of payment or the time of delivery or
both be postponed, The plaintiffs agreed to
sell to the defendants a quantity of tan bark
which lay in piles in the woods at a distance
of 14 miles from the railway siding at which
it was to be delivered, The price agreed up-
on was to cover the plaintif's trouble and
expenses of carrying bark to the siding and
placing it on the cars there. At the time
the confract was made the bark was ready
for immediate delivery so far as its condition
was con nothing remained to be done
by the plaintiffs to entitle themselves to the
price but the hauling and !hmpmg The
bark was destroyed by fire where it lay in
the woods, payment not having been made
by the defendants for it: Held, that the
property had nevertheless pn-wtl to the de-
fendants, and they were Imhln {or lht‘ price,

Judgment of Meredith, J., R. 085,

affirmed.  Craig v. lhur:lmurr‘ '.'4 C. L. T.

308, 7 0. L. R. 674, 3 0. W. R. b47.
Unascertained goods — Contract —

Appropriation — Passing of property — Ae-
ceptance and part payment. Southampton
Lumber Co. v, Austin, 1 0. W. R. 548.

13. RescissioN oF CONTRACT,
Action — Time — Defeet in goods —
Vice redhibitoire.]—An action to set aside a
contract for the sale of goods, begun 16 days
after the sale, where the parties lived 20
miles from each other, and the purchaser
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has, two days after the sale, asked to have
it rescinded, and has not ceased since to
negotiate with the vendor to obtain rescission
hy consent, is begun within a reasonable
time. 2. A certain lameness or halting which
was shewn when the horse, the subject of
the sale, was at rest for a time, and which
did not appear when the trial was made by
the purchaser at the time of the sale, is a
defeet which .\ﬂ'vmh ground for setting aside
the sale: Art. 1522, C. (. Balcer v, Pro-
24 Que.

vancher,

Action to set aside sale — Default in
payment — Pleading — Possesgion,] —
allegation by the plaintiff that the (loft‘n(lnnl
is still in possession of chattels bought by
him from the plaintiff, is sufficient to sustain
a demand for the setting aside of the sale in
default of payment of Ihw price. Pelletier
v. Maranda, 7 Que, P, 0,

Breach Damages, Fisher v. Carter,

1 0. W, R. 319.

Contract — Refusal to perform — Reme-
dies.]—A refusal by the promisor to perform
the contract unless the promisee will do
something which he is not bound to do, may
be treated as an absolute refusal to perform
it, and the promisee may at once rescind the
contract and sne for damages, reeth v.
Rurr, 1. R. 9 C. P, 208, Withers v. Reynolds,
9 B. & Ad. 882, and Mersey Steel and Iron
Ta. v, Naylor, 9 App, Cas. 434, followed.
When the promisee has thus rescinded a
contract of sale of ascertained goods, and
afterwards put it out of his power to per-
form it by otherwise disposing of some of
the goods, subsequent negotiations on his
part to induce the promisor to take other
similar goods on the same terms or offers to
settle the dispute for the ke of avoiding
litigation, will not necessarily be considered
as doing away with the effect of the previons
rescission, McCowan v, McKay, 22 C. L. T.
100, 13 Man, L. R. 590.

Defanlt of payment — Stipulation for
right — Time for ewercise — FEatengion —
Insolvency — Demand for assignment.]—A
demand for an assignment and the filing of
a claim, being only a demand for payment,
do not deprive the creditor of his right to
rescind a sale of goods for default of pay-
ment of the price, 2. In the case of a sale
of movables, this ru:ht of rescission may, in
case of insolvency, be exercised after 30 days,
when delay has been allowed for payment
of the price, and the right of rescission has
been formally nmmlntw] for. In re Girovard,
24 Que. 8, C.

Defect — Diligence.]—Where communica-
tion between buyer and seller may be had
easily and promptly, and, in the case of the
sale of a horse, the defect complained of is
one which wounld have been quickly discovered
if a proper trial of the animal had been made
promptly, but the buyer did not make any
complaint until sixteen days after the sale,
and even then did not tender the animal
back, but allowed eight days more to elapse
before bringing suit, the action for resili-

ation of the sale was not instituted with rea-
sonable diligence,
Que. 8. C. 304,

Brown v, Wiseman, 20
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Defective quality — Rescission of con-
tract — Misrepresentation—Action for price
of hay in two barns,)]—Held, hat the ex-
pression in the contract in this case con-
stituted a term of description as to the kind
of hay. It went to the root of the matter.
It w to be nice coarse hay, whereas it
turned out to be musty and otherwise de-
fective. The purchaser had in mind hay of
a particular character as well as hay in the
particular barn, Appeal dismissed. Mitchell
V. Seaman, 6 B, L, R, 480,

Evidence — Conduct. Vipond v. Griffin,
2 0. W. R. 532,

Failure to carry ount contract —Resale
by vendor — Conversion — Possession —
Purchase money — Tender — Damages —
Costs,  Brown v, Dulmage, 10 0. W. R.
451,

Inadequacy of price — Duress.]—A
sale of chattels made by a prisoner ('h'\ruul
with a criminal offence, in order to raise
funds for his defence and to secure his
liberty, cannot be set aside on the ground
of the inadequacy of the price paid. Lapierre
V. Nt. Amour, 15 Que, K. B, 466,

Insolvency of vendee Stoppage in
transitn Termination of transitus—Car-
riers Warehousemen — Rai \\n\ Re
Purity Manufacturing Co., 6 O, W, R. 418.

Latent defect — Action for rescission
~—Diligence — Notice to vendor — Defence
to action for price.]—The purchaser of a
chattel which has a hidden defect must bring
an action to set aside the sale with proper
diligence, and it is not sufficient for him to
call upon the vendor to take back the article.
Therefore, one who buys a horse, and, find-
ing out that it has a hidden defect, immedi-
ately calls upon the vendor to take it back,
will not be allowed, 26 days after the sale,
to set up these facts in an action to recover
the price begun in the ml«rml Guilmette v
Langevin, 31 Que, 8. C. 331.

Return of gooeds — Action for repay-
ment of price — Warranty — Breach —
Pleading — Amendment — New trial. Boake
v. Coupland, 9 O, W. R. 560,

Sale by sample — Reasonable diligence
—Acceptance — Pledging — Tender.] —
Where the buyer of goods (in this case,
eggs) by sample, after he had knowledge of
the alleged inferior quality of the goods, in-
stead of tendering them back immediately,
completed a sale of part of them at a re-
duced price, a week later sold another lot,
and afterwards obtained permission from the
holder of the warchouse receipt to take a
further lot out of warehouse :—Held, that he
had not shewn * reasonable diligence ™ with-
in the meaning of Art, 1530 of the Civil
Code, and was not entitled to resiliate the
contract. 2. There may be a receipt of goods
without an acceptance, but the buyer, in
order to be entitled to bring a redhibitury
action, must not, by his acts, have adopted
the contract, Pledging the goods is an adop-
tion. 3. A tender back of the goods to the
vendor is ineffective where, at the time it is
made, the goods are renlly out of the control

of the buyer, and in the possession of a party
who has made advances thereon, Loynachan
Armour, Que. 8. C. 158,

Sale nmote — Delivery — Refusal to ac-
cept—Revoeation of contract — Date—Rvi-
denc Taylor v. McLaughlin (N. 8. 1910),
9 E. L. R. 40,

Sample sale — Knowledge by vendor of
destination — Sale of Goods Act—Variation
of contract — Buyer's risk — Goods not up
to sample. Mills v. Manitoba Commission
C'o. (Man.), 2 W, L. R. 30,

Specific artiele — Vendor supplying an-
other article—Purchaser accepting after in-
sotion — Vendor's fraud—Return of money
paid.  Wallace v. Garrett, 3 0. W. R, 640,

Surrender of goods — Action — Dili-
geace.]—A purchaser who seeks the resilia-
tion of a sale under Art. 1526, C, C., must
be in a position to surrender the goods sold,
and must bring suit with reasonable dili-
gence. An action, therefore, brought a full
month after the plaintiff has become aware
of the grounds of resilintion, comes too late,
and will further be dismissed if during its
pendency a part of the goods sold has been
disposed of,  Raymond v. Poitras, 20 Que.
8, C. 393.

Terms — Re-sale by vendor—Repudiation
—Evidence — Amendment, Brown v. Dul-
mage, 4 O. W. R. 91,

Vendor re-taking possession—Action
for balance of price — (Qredit given for
mln. of goods. Hopkins v. Danroth (Sask.),
T W. L R, 303.

14, SPECIFIC ARTICLES.

Breach by vendor—Vendee procuring
article elsewhere— Action for difference in
price — MaﬂdnlnryfI)amaqr.v—l)rft nee.] —
The seller of an article who writes to the
buger notifying him of the impossibility of
delivering the article, begging him to buy
elsewhere, and promising him reimbursement
for the difference in price, does not constitute
him in any way his mandatary. On his part
there is only the acknowledgment of the
obligation to pay the damages caused by the
non-performance of the contract, Therefore,
where the vendee, having purchased the re-
quired article elsewhere, with care and at a
reasonable price, claims from the vendor the
excess of such price as damages, the vendor
cannot set up that the article bought by the
vendee is not exactly of the quality, dimen-
sions, ete.,, of that which was the subject of
the contract, Chalifour v. Beauregard, 34
Que. 8, C. 376.

Cargo of Ship -~ Ascertainment of
quality and quantity — Transfer of owner-
ship.] — The sale of the cargo in a schooner
for a price paid, subject to the ascertain-
ment of the quality and quantity of the
goods, after delivery, and consequent filling
of the price or refund of excess in it, as
the case may be, is a perfect contract of sale
of a specific thing, and passes the ownership
of the same to the buyer, Bertrand v.
Blouin, 32 Que, 8. O. 396.
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Defect — Acceptance — Evidence—Im-
plied warranty as to qualny — Damages —
New trial.]—A cash register ordered by the
defendant from the plaintif was found on
delivery not to contain a device which the
defendant had regarded as essential in order-
ing it, and to be defective and unreliable in
its operation. The defendant wrote a letter
to the plaintiff’s agent, the day after the
machine was received, informing him that
the article delivered was not the one ordered
and was not in a workable condition, and
in a letter written some days later he re-
quested the agent to remove the register from
his shop, and notified him that he would not
accept another machine in performance of
the contract, The machine was not removed
as requested by the defendant, but remained
on the counter of his shop from the time of
delivery in December, 1004, untfl March,
1906, during which time it was in use as a
cash box or money drawer, but not as a
cash register: — Held, that the defendant
could not use the machine as shewn by the
evidence, and at the same time claim the
right to reject it as not fulfilling the con-
tract, but that, as the plaintiff’s contract was
broken, he could only recover the actual
value of the artlele sold, and that, as there
were no data for assessing the value of the
machine, there must be a new trial for that
purpose, Hlum,mm v. Cameron, 2 E. L,
192, 41 N. 8. R. 20.

sceptance — Evidence—War-
ges. Thompson v. Cameron,

Duty of vendor to furnish complete
-Addition of accessories at expense of ven-
dors.]—The sale of a steam engine to be de-
livered from a distance, complete and in
workable condition, comprises the necessary
accessories, When after the delivery, it ap-
pears that it is incomplete, the seller does
not fulfil his obligation by despatching the
accessories to the buyer; he is bound, in
addition, to fit them to the machine, and
he mmmt require the buyer to do the pre-
vork for that purpose. Parent v.

5 Que, 8, C. 99,

Engine—Price of work done in connee-
tion with machine — Whether included in
contract price—REvidence—Estoppel — Costs.
Hutchizon Bros. & Co. v. Perkins (B.C.), 8
W. L. R. 16,

Machine— Extras—Conflicting  evidence,
amldorlo:)h Machinery Co, v. Taylor, 6 O. W.

Machinery — Absence of express war-
ranty — Implied warranty — Evidence —
Capacity of machine. Mussen v. Woodruff
Co, 8 O, W. R. 487.

Machinery — Promissory notes given
for price — Action on — Contract — Con-
struction — Acceptance of goods — Failure
to return pursuant to provisions of contract
—Counterclaim — Breach of implied war-

ranty — Sales of Goods Ordinance—Express
warranty in contract — Machinery bought
for particular purpose known to vendors —
Reliance of purchaser on vendors' skill and
judgment — Sale of specified article under
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its trade name — Damages — Cos
and Massey Co, v. Thibart (N.W,
241

Sawyer
oW,

Machinery — Written agreement—War-
ranty — Breach — Failure to do good work
—Abandonment — Return of machinery—
Waiver of right — Notice — Construction
of contract Return of notes given for
price — Delivery up of securities—Damages,

Wright v, Ross, © O. W. R. 618,
Manufactured article - Action for
price — Defence — Defects in article sup-

plied — Implied
particular purpose,
Ebert (NNW.T.)

warranty of fitness for
Frost and Wood Co, v.
3 W. L R. 69,

Property passing — Revendication —
Tender — Payment into Court.]—A sale of
all the hay in certain mows or stacks, at a
fixed price per ton, is a sale of a specific
thing and passes the property of the hay to
the purchaser—~The buyer at such a sale,
however, who revendieates the
as a condition precedent, to tend
nlul on refusal, to bring it into (%

. Lauzon, 30 Que. 8. C, 178,

is bound,

Rallwny ties — * Government standard
ties " — Construction of contract, ]—\dmn

for price of rnl\\.n ties :—Held, that ties
should have I * rnment  standard
ties." Judgment l'- r plnumlT Counterclaim

Hallisey v, Musgrave,

Howed.
7.

Raw hides
When difficulties arise between vendor and
purchaser as to the quality and number of
commercial objects sold, and that the testi-

Tacit custom of trade.]—

mony of the parties is contradictory. an offer
on the purchaser’s part to have the goods
examined in the presence of both parties
and the vendor’s refusal to agree to such
proposal, is a fact which gives rise to a pre-
sumption of good faith in favour of the pur-
chaser, who, everything being equal, may
have his version accepted in preference to
the vendor's, RBetween merchants, a trade
sale, in the absence of an agreement to the
contrary, is considered to be tacitly subject
to the custom of trade.—By a general cus-
tom of trade, in sales affecting raw hide
skins, tanners or purchasers, not present at
the place of delivery, are permitted to ex-
amine the hides at their tanneries for the
purpose of ascertaining their quality and
number,  Duclos v, Paradis, 16 R, de J.
(Confirmed in appeals. February, 1910).

Sale by deseription — Reliance on ven-
dor’s representations — Proof of falsity —
Implied warranty — Action for price—RBvi-
dence — Contradicting witness,  Banner-
man v. Barlow (NWT.), 6 W, L. R, i67.

Sale of monument — Sample — Evi-
dence.] — In an action for the price of a
tombstone, the defence was that it was not
of the design ordered. Tt had been ordered
from photographic samples, and an order
form was filled in, which, when produced at
the trial, contained the words “ E. M, Lewis
Reporter Design,” which the defendant as-
serted were not in it when it was signed by
him, but which were there two or three
hours later when handed to one of the ven-
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dors by their foreman who had taken the
order and filled in the form. The evidence
at the trial was conflicting, and the Chan
cellor, trying the case without a jury, dis-
missed the action. His judgment was re
versed by the Court of Appeal (1 O. W. R
602) :—Held, per Taschereau, C.J., that the
evidence established that the we in dis-
pute were in the order when it was signed,
and the plaintiffs were entitled to recover :—
Held, per Sedgewick and Davies, JJ., Mills,
J., hasitante, that, even if these words were
not originally in the order, the circumstances
digclosed in evidence shewed that the design
supplied was substantially that ordered ; and
the judgment app from should stand
Lewis v Dempster, 23 C. L. T. 179, ¢
I

Sale of several articles together,

some only being luppliml New con
tract subject to terms of old one Nale
of Goods Act, R. 8. M. 1902 ¢, 152, s. 16

Implicd warranty Interest.]—Action for
the price thresher, and other
articles of plied by the plain
tiffs to the in pursnance of a
vritten vmrm'. Iln\ contract called for
the furnishing at the same e of a number
of parts and attachments necessary o the
effective use of the machinery in addition to
those actually supplicd. The statement of
claim was founded upon the original con
tract, but the evidence shewed that the de-
fendants had made a new bargain with the
plaintiffs, under which they accepted the
chinery actually delivered, on the plain
promising to pay the freight and allow
the articles not deliv The trial
Judge found that the machinery accepted
was reasonably fit for the purposes for which
it was sold, although this had been disputed
by the defendants:—Held, that the plaintiffs
should be allowed to amend the statement of
claim by setting up the new contract and
compliance therewith, and should then have
judgment for the contract price, less the
freight and the cost of the articles not de-
livered.—The defendants contended that the
written agreement was superseded by the
new arrangement, and that the plaintiffs
could only rely upon an implied agreement
to pay what the goods received were worth,
subject to the implied condition, under s.
(a) of 8 16 of the Sale of Goods Act, R.
M. 1802 ¢, 152, that they were reasonably
fit for the purposes for which they were
sold.—The original xmrn-vuu-nl, however, con-
tained a proviso that *“in the event of
changes being made in machinery or terms
mentioned in this contract . . ., or any
changes whatever, such changes are in no
way to nupenndv or invalidate this contraet,
but it is to remain valid, !nmhm:, and in full
force in all its clauses except in so far as
relates to the specific changes :"—Held, that
full effect must be given to this proviso, and
that all the provisions of the original con-
tract, except those modified by the new bar-
gain, remained in full force.—~The urigmnl
agreement made provision for the giving of
promissory notes by the defendants for in-
stalments extending over several years, and
that two of such notes were to bear interest
at 7 per cent, per annum until due, also that
if such notes were not given the whole pur-
chase price should be due and payable forth-
with, but there was no provision for interest

in that event.—Held, that, as the notes had
not been given, the plaintiffs were only en-
titled to interest at the statutory rate of 5
per cent, per annum. Koss v, Moon, 5 W. L.
t. 0 17 Man, L. R. 21

Thrnlniuw outfit — Incapacity of en-
er forming part of outfit —
Warranty Implied warranty
1 tion in purchase money—Reference
Payment into Court Promissory notes
Damages. Bell v, Goodison Thresher Co., 10
O, W 445,

15, STATUTE oF FRAUDS.

Actual delivery Samples—Conduct
Carriers Interplender. Re Cleghorn and
tsselin, 2 0. W. R, 28,

Actual receipt.]—Action for the price
of forty head of horses * ld and delivered
y the defendant at $23 a head.” There was
agreement in writing nor part payment to
barzain, By s, 6 (3) of the Sales
yods Ordinance, in order to establish a
binding contract, the plaintiff had to prove
in acceptance and an actual receipt by the
defendant of least a part of the goods.
I'he plaintiff eaid he was to keep tl
until paid for, but he had no dire
nt not to give them till paid for 'Hw
es which the defendant orally agreed to

| were kept on the plaintiff's ranche gepar-
ite from the rest of the plaintiff’s herd :—
Held, that, even if there was an acceptance,
here was no actual receipt by the defend-
ant; and the action failed. Livingstone v.
Colpitts, 21 C. L. T. 102

Correspondence Completed contract
Terms—Payment and inspection Oral
assent ireach of contract—Non-de
goods—Damages,  Upton v. Bligh,

Delivery cceptance Shipment —
Inspection. | —The defendants agreed to buy
from the plaintiff ten thousand bushels of
No. 2 red wheat, at $£1.12 per bushel, to be
delivered fob. a vessel to be provided by
the defendants, who were to pay freight and
insurance, and delivery was to be made
to them on payment of a sight draft for the
price. The ecaptain of the vessel gave the
plaintif a bill of lading, describing him as
the consignor, and in it, under the heading
“consignees,” was written “order of Bank of
Montreal, advise Melady & MceNairn (de-
fendants)." A draft for the price, drawn by
the plaintif upon the defendants, was at-
tached to the bill of lading and discounted,
but the defendants refused to accept this
draft:—Held, that there was, upon these
facts, no final appropriation of the wheat or
delivery thereof to the defendants, and that
the property therein would not pass to them
until acceptance of the draft, or payment or
tender of the price.—Held, also, that neither
the shipment in the vessel provided by the
defendants, nor the taking by defendants of
samples of the cargo for inspection, consti-
Iuhd an acceptance within the statute.
]‘ Ncott v. Melady, 20 C. L. T. 205, 27, A. R.
93,
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Incomplete contract Statute of
Frauds, s. 17—Deferred payments—No time
fircd—Possession, | —A ntract in  writing
for the sale of goods not complete, und
8. 17 of the Statute of Frauds, where, al-
though the price is stated in it, the contract
shews upon its face that the time for pay-
ment is left to be settled by further negotia-
tions, as to which there has been no agree-
ment; and the fact that possession of the
goods is tnken under the terms of the agre
ment dm~ not affect the rights of the partie
House v. Brown, 10 0. W. R. 396, 14 O
R. .'-uo,

Letters — Oral evidence to identify sub-
jeet matter of contract, &rank v. Gates, 3
0. W. R. 76,

Memorandum — Signature — Conflict-
ing evidence Nasmith Co, v. Alexander
Brown Milling and Elevator Co, 4 0. W,
R. 451

Memorandum in writing — Omission
of term - Oral evidence connecting docu

ments. |—The plaintifi’s agent took an oral
order for goods from the defendant, one of
the terms of payment being that he should,
in a certain event, have six months' credit,
The plaintif’s agent signed a memorandum
containing all but this term of the contract,
The defendant subsequently wrote cancelling
the order, This led to further correspon-
dence, In none of the letters was any refer

ence made to the term allowing six months'

credit. The Rale of Goods (mlnmnu No.
10, 1896, . 4 (now C. O. 1808 ¢. 39, ¢
), (substantially a re-enactment of 17

the Statute of Frauds), was pleaded :—
Held, that it was open to the defendant to
prove, as he had, that the term as to six
months’ credit was part of the contract,
and, as it did not appear in any of the docu-
ments submitted to constitute the note or
memorandum in writing, the plaintiff was
not entitled to recover, 2 7 as the state-
ment of claim alleged the term as to six
months’ credit to be part of the contract
sued on, it was unnecessary for the defend-
ant to have proved it, and he might have
taken the objection immediately upon the
written evidenee of the contract being put
in, 3, That a letter cancelling the con-
tract for the purchase of goods cannot be
taken to constitute an acceptance of the
goods, Semble, that parol evidence is admis-
sible to connect several writings so as to
constitute them together a note or memor-
andum under the Ordina Oliver v. Hunt-
in Ch. D, 205, referred to. That a
memorandum of sale required to be in writ-
ing may be complete and binding, though
silent as to price and to time and mode of
payment, if no azreement in fact was made
on these poiuts, the omission being equiva-
lent to a stipulation for a reasonable price
and immediate payment in the usual mode,
Valpy v. Gibson, 4 C. B, 837, rwful‘h'll to.
Calder v, Hallett, 5 Terr, L. R. 1

Motor boat — Statute of Frauds
{eceptance and reccipt — Change n{ posses-
sion. |—Appeal from 7 E. L. R. H05
missed,  Wingfield v. Stewart, 7
b1l

Payment on account — (Garnishment—
Waiver.]—The primary creditor sued the

Iunmn debtor to recover damages for re-
fusal to accept and pay for a horse bought
by the primary debtor from the primary
ereditor for $50, At the time of the sale
he primary debior had deposited $5 in the
hands of the rnishee, which was to have
been paid ov » primary ereditor when
the lmru» was T There s no de-
liv . no aceeptance, no memorandum in
writing, and nothing given by way of earn-
est :—Held, that there had been no compli-
ance with s 17 of the Statute of Frauds:
the payment to the garnishee was not suffi-
nt to satisfy the statute, the primary
ereditor, by his action in garnishing this
imount, having elec to treat it not rs
nt under the contract (in \\hn th s
would be the primary ereditor's money

not garnishable), but as the primary
debtor’s money, Weese v, Peak, 21 1. L,
T. 43.
Writing — Posscssion Conversion
Title—~Pleading.) N. purchased from A

certain goods under hiring agreements, hy
the terms of which the property in the goods
purchased was to ren in A, until pay-
ment in full of the price agreed upon
died intestate without having 1de payr |vnl
as agreed, and the goods w Hth
by his administrator to the plaintiff
was no note or memorar ‘um in w
made at the time, and no change of posses
sion, At the time of the sale the goods were
in the custody of C,, with whom the
been left by N. The defenda
A.. made a demand upon € for the pos
sion of the goods under the hiring
ments, and they were delivered to
Held, that the plaintiff could not main
an action for conversion, there having been
no note or memorandum in writing or change
of possession, or othor compliance with the
Statute of Fraunds—-2. That, on the
whether the goods were the s of
tilf or of A, whose agent defendant was,
the defendant could avail himself of the de-
fence that no title passed to the plaintiff,
on account of non-compliance with the pro
\hmn» of th Statute of Frauds, withont

leading the statute—Held, also, that if it
!-u»ww necessary for the plaintif to alter in
any way his statement of clain, or new as-
sign, he could only do so by amending his
statement of eclaim and not hy way of re-
plication.—Held, also, that the cause having
been tried with relation to the effect of the
Statute of Frauds, as if the lings were
suficient, the Court, on appeal, conld make
any amendment that was necessary.—Held,
also, that even if the omission on the part
of the defendant to plead the statute were
material, the plaintiff should not be allowed
to take advantage of it, the whole diffi-
eulty, if i from irregular
and impr wneed by him,
Kent v, Ellis, ¢ 0.

issue
plain-

10. TErRMS AND CONDITIONS OF SALE.

Agreement as to prices on re-sale—
Il rml combination or conspiracy unduly to
enhance prices and lessen competition—Re-
fusal to enforce contract.]—The plaintiffs,
manufacturing chemists and scle owners of
certain proprietary medicines, brought this
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action for damages and for an injunction to
restrain the breach of two contracts entered
into between themselves and the defendants,
in one of which the defendants covenanted
not to sell wholesale any of the plaintiffs’
preparations below the price therein men-
tioned, and in the other not to sell the same
to any retailer except at the prices therein
mentioned, and then only when such retailer
had signed an agreemeat with the plaintiffs.
The agreement was in the form adopted by
the committees representing a large part of
the wholesale and retail trade, and the evi-
dence shewed that the commodities in question
could not be purchased by the defendants or
any one else unless and until they had signed
the agreements in question .—Held, that the
» a breach of ss, 516 and 520

duly prevent and in fact entirely de-
stroyed, competition in the articles referred
to, and affected the entire trade in such arti
cles. Wampole & Co. v. Karn Co.,, 11 O. L.
R. 619, T O. W. R. 810,

Assignment—(onditions — Commission
on goods rejected.]—The assignee of a con-
tract for the supply of goods who undertakes
to carry it out and to pay a commission to
the assignor, is liable for commission on
goods rejected as not being of the quality
required by the contract. Ashdown MHard-
ware Co, v. Dillon, 30 Que, 8. C. 40,

Cash or credit Evidence Admis-
sibility.) A manufacturer who engages
by agreement under seal to furnish his pro-
ducts to an agent for sale, in consideration
of certain conditions, but without mention of
the mode of payment, is not obliged to fill
orders otherwise than for cash; and evidence
of witnesses is admissible to explain how &
first order providing for payment of the price
on terms of credit came to be executed, withe
out makiug it an acknowledgment applicable
to the subsequent orders, Columbia Phono-
graph Co. v. Superior, 16 Que. K. B, 204,

Contract — Inspection of lumber.]—A
contract for the sale of lumber was made
wholly by correspondence, and the letter
which completed the bargain contained the
following provision: * The inspection of this
lumber to be made after the same is landed
here” (at Windsor), “by a competent in-
spector to be agreed upon between buyer and
selle nd his inspection to be final :"—Held,
that it was not essential for the parties to
agree upon an inspector before the inspec-
tion was begun; and a person chosen by the
buyer having inspected the lumber, and b
fore his work was completed the selier hav-
ing agreed to accept him as inspector, the
contract was satisfied and the inspection
final and binding on both parties, Matheson
v. Thomson, 20 C. L. T. 203, 30 8. C. R, 357.

Contract Written order — Parol vari-
ation—Evide m'(:} — Action by a Montreal
firm for price of engine ordered by the de-
endants—*“for which we agree to pay you
W delivered in Halifax ; shipment to be
made as soon as possible.” The defendants
set up that they gave the order to an agent
of the defendants, believing that they were
dealing with a Toronto company, who had
in their possession a crusher of the defend-

ants worth $780, for whicl they were to
get credit on machinery to be ordered, As
a matter of fact the Montreal firm and the
Toronto company were distinet :—Ield, by
MeDonald, C.J., and Ritchie, J., upon the
idence, that the acceptance of the crusher
in payment for the engine ordered was a
term of the contract between the parties,
and evidence of the agreement with the agent
was properly received, But per Weatherbe
and Meagher, JJ., that the order delivered
by the defendants to the agent being on its
face a complete agreemer parol evidence
was inadmissible to v its terms either
as to the mode of payment or as to the
persons with whom it was made. Wilson
. . R 2

v. Windsor Foundry Co., 33 N. §

Contract Written order — Parol vari-
ation — Evidence.]—Judgment in 33 N, 8,
affirming by a division of opinion
judgment of the trial Judge in favour
of the defendants, affirmed on appeal. Wil-
ﬂm]' v. Windsor Foundry Co., 31 8. C. It
381,

Demand for security — Breach of con-
tract—Acquicscence,]—1, Where goods are
sold without condition as to security, a de-
mand hy the vendor, before shipment, for
security (naming a surety selected by him-
self) that there will be no trouble about the
sight draft attached to the bill of lading, is
a breach of contract, and gives rise to a
right of action by the purchaser for damages
caused by the refusal to deliver.—2, The
fact that the purchaser offered sureties amply
sufficient, but who were not accepted by the
vendor, cannot be interpreted as an acquies-
cence in the condition sought to be imposed
by the vendor, Durocher v. McLaren, 16
Que, 8. C. 257,

nufactured—Breach—
Construction of contract—Implied condition

- Expectancy — (% leration — Property
passing—Destruction by fire—Appropriation
of goods to contract, Delaplante v. Tennant,
40.W.R. 76,50 W.R. 8,60 W. R,

217,

Goods to be m:

Lowest wholesale price — Special dis-
count.]—By contract in writing whereby the
defendants agreed, for 3 years from the date
ther to purchase for their business sur-
gical instruments manufactured by the plain-
tiffls only. the latter contracted to supply
their products at “ lowest wholesale prices,”
and for all goods furnished from New Yor
to allow a special discount of 5 per cent.
from the prices marked in a catalogue handed
over with the contract :—Held, that under
this agreement the plaintiffs could allow to

purchasers of their goods in large quantities
a greater discount from the wholesale pri

than 5 per cent. without being obliged to
give the same reduction to the defendants.
Judgment of the Court of Appeal, 4 O, W,
R. 187, affirmed. OChandler-Massey v, Kny-
Neheerer Co., 36 8, C. R. 130, 25 C T. 106,

Payment — Condition — Change — Re-
fusal to deliver.]|—Where goods were sold
to be delivered at a railway station, and the
condition of payment was acceptance by the
purchaser of sight draft accompanied by bill
of lading, the purchaser was not justified in
asking to be allowed to retain $50, and, if
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all was correct, to pay the balance later.
Such a demand was a material change of
the conditions of the contract, and the seller
was entitled to refuse delivery. Clement v.
Durocher, 16 Que, 8. C, 479,

Sale of specified cargo—~Sale “on ar-
rival"—Duty to ship—Quantity mentioned,)
h le of a cargo of coal, not then
idenced by two writings, the first
being an agreement to accept “a cargo . .
consitsting of from 1,000 to 1,100 tons to
arrive at this port (Levis) later from Swan-
sea during this fall fiom Mr. Francis Gunn
second providing that
anthraci which is
per 8.8, ‘Avon’ in
Robitaille & Fils
mle of a cargo “on ar-
and so conditional upon arrival, but

rival,”
made it the duty of the vendor to ship the

quantity mentioned by the ship designated,

and the contract was not satisfied by the
delivery of 465 tons carried by the vessel
named, [Robitaille v, Gunn, 13 Que. K. B.
nb2,

Sale on credit—Representation by pur-
chaser—T0 whom credit given—Contradic-
tory evidence—Liquor Licen Ordinance—
Licensee—Restaurant business — Estoppel.

‘orth American T' munpnrlnlmn and Trading
Co. v. Olsen (Y.T.), . R. 518,

Time of shipment—Fulfilment of provi-
sion—Time of loading on cars — Receipt of
shipping bill i’lace of weighing—Costs.]—
A contract for the sale of a car load of
wheat to be shipped in the first half of Octo-
ber is fulfiled if the grain is loaded on a car
on or before the 15th of that month, although
the bill of lading is not signed until the
17th and is not received by the purchaser un-
til the 19th. Shipment means simply putting
on board. Bowes v. Shand, 2 App. Cas. 455,
followed,—The car of wheat in question was
shipped from a station of the C. N, R., and
was, in the regular course of the traffic over
that railway, sent to Port Arthur, and the
wheat was weighed there and not at Fort
William, where wheat sent over the C. P. R
is generally weighed; and it appeared that
the insertion in contract of words * Fort
William weight," was inadvertently made by
defendants’ manager who had prepared it,
and that it really made no difference to de-
fendants whether wheat was weighed at one
place rather than the other: — Held, that
plaintiff was entitled to recover, although
weighing had not been at Fort William.—
When defendants’ manager received shipping
bill, he objected to delay, as price of wheat
had declined, but offered to pay him $5 of
amount demanded by plaintiff :—Held, that
plaintiff should not have incurred risk of liti-
gation for so small a sum, and should be de-
prived of costs on that account. Perry V.
Manitoba Milling Co. (1906), 15 M. L. R.
523, 1 W. L. R, b4l

Unascertained goods—Appropriation—

Passing — Acceptance — Part payment.
Southampton Lumber Co, v. Austin, 1 0. W,
R. 678, 2 0. W. R. 638,

Unascertained goods — Assignment of
vendor for benefit of ereditors—Delivery —
Right to specific goods — Bills of Sale Act
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—Agreement that purchaser should bear loss
by fire.]—B. agreed to deliver to defendant
at Carman 195 cords of wood to be taken out
of two piles of wood containing 200 cords
lying at another railway station, and re-
ceived the consideration therefor, Before
anything was done towards delivery of the
wood or setting apart the 195 cords from the
rest of the wood, B, assigned to the plaintiff
for the benefit of his creditors:—Held, that
the defendant had acquired no title to the
wood as against the plaintiff, as s. 3 of the
Bills of Sale and Chattel Mortgage Act, R.
S, . 1902, e, 11, had not been complied
with.—Held, also, that the defendant’s agree-
ment to bear the loss if the wood should be
burned, was not sufficient to vest the title in
him in the face of the other facts, Haver-
:u;; V. Smith, 4 W. L. R. 240, 16 Man. L. R.

17. TrrLe 1o Goops.

Chattel mortgage — Rill of
Description—Evidence—Trover,
Hunker Mercantile Co. (Y.T.),
80,

sale —
Fuller v.
TW. L R.

Damages. | he purchaser of a chattel
is entitled to recover from the vendor upon
failure of title, the value of the chattel, and
not merely the amount paid by him to the
vendor.  Confedcration Life Association v.
Labatt, 20 C. L. T. 209, 27 A, R. .

Failure of title to goods — Implied
warranty of title — Executor — Will —
Provision for maintenance of testator's
children in hotel — Sale of furniture in

hotel Right of child to object Powers
of executor — Conduct — Estoppel — Con-
trml — Lease — Offer to purchase. Clark

. Mott, 11 0. W. R, 580,

Ownership — Conversion — Seizure —
Delivery —  Acceptance, Union Bank of
Backwood (Man.), 2 W. L. R.

Revendication by true owmer—Stolen
prumrlyfl’urthan from dealer—Art, 1489,

. C.—Recovery of price paid.]—The “com-
mercant trulwuuni en semblables matidres ™
of Art. 148, C. means one who publicly
and hulnlu'llh rries on his business in the
locality where he is known. Therefore, one
who buys a horse from a distributor of
newspapers, who oceasionally buys, sells, and
exchanges horses, cannot exact repayment of
the price which he has paid from the owner
from whom the horse has been stolen, and
who revendicates it, Parent v. Belanger, 31
Que. 8. C. 383.

Right of unpaid vendor — Conserva-
tory attachment — Insoleency — Time for
seizure,]—When a conservatory attachment
is issued and the property of a person who
is not shewn to be a trader is seized by the
unpaid vendor thereof, the attachment will
not be guashed upon petition on the ground
that the seizure was not made within thirty
days of the delivery of the ;znmh Swaes-
chnikoff v. Breitman, 6 Que. P, 30.

Rights of the real owmer are in no
way affected by the exception to the rule that
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the sale of a thing not the property of the
seller is null, as contained in Art. 1488 C.
(', respecting commercial matters. The ex-
ception only applies to the parties to the
contract. Tremblay v. Mercier & Lachaine
(1909), 38 Que. 8. C, 57.

Sale of stolen chattel Art, 1489, C.
C.—*Dealer trading in similar articles.”)
The words ** a dealer trading in simils
cles” in Art. 1489, C, (., mean a trader
whose ostensible business is to deal in similar
articles. Hence a pedlar of fruits and vege-
tables, although he may occasionally buy and
sell horses, is not a dealer trading in norses
within the meaning of the article. Vezina
v. Brosseau, 30 Que. 8. C, 493.

Trover Bills of Sale Act Estoppel
~—  Ownership lvid.nce. Mitchell v.

Weese, 4 0. W. R. 346,

Undertaking by seller to deliver
successively to two persons — Condi-
tions of preference—Actual possession—{'on-
structive possession—Bill of lading—Good
Jaith—Knowledge of previous sale.]—Con-
structive possession of merchandise by de-
i a bill of lading therefor does not

to the “actual” possession which is
yund of preference under Art. 1(
2, A party who is aware of a pr
vious sale to anotker, of merchandise in the
hands of a carrier, and obtains the bill of
ladi for the same, does not become a pos-
sessor in good faith, so as to be entitled to
the above preference. Napery v. Simon, 34
Que. 8, €. 329, 5 E. L. R. 143,

18, WARRANTY.

Absence of Waiver of inspection —
Damages for inferior quality.]—Cheese was
sold without special warranty as to quality,
but subject to inspection at the factory be-
fore shipment, The purchaser's agent did
not avail himself of the opportunity to make
an inspection at the factory, The purchaser
complained after delivery that the quality of
the cheese was inferior, and that some
age had been done by nails in packing it,
and he tendered the price, less half a cent
per pound, deduction for damage, The Court
below allowed a deduction for the damage
by packing, but maintained the action for
the balance. The defendant inscribed in re-
view :—Held, that there being no special
warranty as to quality, and the buyer, by
his agent, having waived inspectior at fac-
tory by asking that the cheese he forwarded
before it had been inspected, could not after-
wards claim damages for inferior quality
which, if it existed, would have h.un 5
closed by the inspection, Lebrecque v, Duc-
kett, 22 Que. 8. C. 135,

Absence of express warranty — Im-
plied warranty—Quality of — Oppor-
tunity for inspection—Acceptance—Egstoppel
—Division Court judgment — Evidence as
to opinion of quality., Bouck v. Clark, 10 O.

o B

Action for contract price — Defence
and sct-off — Counterclaim for damages —
Subsiitution of inferior material — (ondi-

tion precedent Resale — Measure of dam-
ages Delay.]—In an action for the con-
tract price of goods sold and delivered, in
which it was shewn that the goods delivered
were not manufactured as agreed upon, the
vendors having substituted castings for forg-
ings :—/Meld, that the defendants w en-
titled to have their damages applied in re-
duction of the plaintiffs’ claim.—Held, also,
that as soon as the vendee discovers the de-
ful he may bring an action on the war-
and recover the value of the article
should have received, and that the right
*tion is complete without a resale, and

the measure of damages same
whether the goods are in his warehouse or
in the hands of persons to may
afterwards have pledged or s Held,

also, that where eredit is given or where the
goods have been paid for, the vendee may
sue at onee, or in of eredit, if the
vendee so eleets, he may await an action for
the price and set off or counterclaim for his
damages by reason of the defective material
or other breach of warranty.—Held. also,
that where there had been delay in the de-
livery of the samples, as well as the bulk
of the goods ordered for a particular sea-
son, which arrived late for the season, and
in consequence were sold at a loss, the meas-
ure of the damages was the difference be-
tween the value of the goods at the time at
which they were to have been delivered ac-
cording to the contract and their value for
the purpose of resale. Wilson v. Lancashire

and Yorksnire Ruw. Co., 9 B. N. 8

and Schultz v. Great Jastern R,
Co.,, 19 Q. D. followed. _ Centaur
Cyele Co. v. Hill O L T

v ) 2 “
. 121, 200, 1 O, W. R, 22¢
; 20. \\' R. 1025, 3 O. W, R&. 2 304
4 0, L, .02, 493, T O. L. R, 110, 411.

Action for price — Defence — Reliance
on statements and warranties—Correspond-
ence—Defects in goods supplied.]—"laintiffs
sued for price of wooden piping sold to de-
fendants for their waterworks system. The
purchase made from catalogues and cor-
respondenc Piping was laid under super-
vision of plaintiffs’ expert., The defect was
in the coupling :—Held, total failure of con-
sideration. Action dismissed with reference
to ascertain damages. By consent, engineer
appointed to inspect and report, Pacifie
Coast Pipe Co. v. City of Fort William,
{tuum Coast Pipe Co. v. Newman, 13 0. W,

Apparent defects — Opportunity for
examination Inferiority of quality.]—A
vendor is not held liable for apparent de-
fects in the article sold of which the pur-
chaser could have known the existence,
Therefore, a man who bu an article of
merchandise through the medium of an agent
who sees it and examines it before signing
the contract of sale, will not be allowed,
after delivery, to set up that the quality is
inferior to that agreed upon. Metallic Iul-
stead Co. v. Napery, 35 Que. 8, (. &
3 201,

Breach — Acceptance of goods — Dam-
ages—Measure of—Resale — Commission
Cost of repairs—Loss of profits.]—Action to
recover the price of a threshing outfit, con-
sisting of a new separator and a second-
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hand engine, sold to the defendant, The
engine had been warranted to be in first-
class repair and in good running order. The

trial Judge found as a fact that it was not
in first-class repair when delivered to the
defendant, but that he nevertheless accepted
it. The chief question to be decided, there-
fore, was the amount of damage to be al-
lowed for the breach of warranty. The de-
fendant discovered nearly all of the defects
complained of before he started using the
machine, and the others almost at once after
starting ; but, instead of proceeding at once
to have the missing parts supplied, he con-
tinued to operate the machine in its de-
fective condition without complaining to the
plaintiff of anything but the friction :—Held,
following Crompton and Knowles Loom
K v. Hoffman, 5 O, L. R, 554, 2 0. W,
, that there could be no recovery for
damage which might have been prevented by
reasonable efforts on the defendant’s part.
The defendant was bound, as soon as he dis-
covered the defeets complained of, to take
the necessary steps to remedy them, and
could not recover anything for damages be-
yond what he would have sustained had he
pursued that course. The measure of the
defendant’s damage is the amount that it
would have cost to put the engine in the
condition it was warranted to be in, plus his
loss of profits or from delays during the time
that would necessarily elapse before these
repairs could be made had he acted promptly
after discovering them. On the defendant’s
default in payment the plaintif had re-
possessed and resold the outfit, and sought
to deduct from the proceeds of the sale the
sum of $250, which he said he had had to
pay by way commission on the resale,
There was no evidence that the sale had been
made through an agent, or, if it was, what
the proper commission should be.—Held,
that the plaintiff had not sufficiently estab-
lished his right to charge such commission
against the defendant, and that it should not
be allowed to him, Mawhinney v. Porteous,
6 W. L. R. 633, 17 Man. L. R. 184,

reach — Contract for delivery of grain
according to sample—Grain in bad condition
when received by purchaser—Grain injured
in course of carriage while at risk of ven-
dor.]—Defendant sold plaintiff, by sample,
a car load of wheat to be shipped from R.
to ). When the car was opened a portion
of the wheat was found not equal to sample
and was refused by plaintiff :—Held, that
defendants were liable for wheat until bill
of lading endorsed to plaintiff, and that in-
jury to wheat had risen prior to delivery of
bill of lading, The plaintiff had right to in-
spect at Q. The damaged wheat had been
sold with permission of defendant’'s agent.
Judgment for plaintif. Moore Milling Co.
v. Laird, 1 Sask. L. R, 471, 9 W. L. R.
109, affirmed 11 W. L. R. 301,

Breach — Damages — Construction of
warranty — Option for return—Death of
stallion—Remedy. Gunby v. Hamilton, 12
O. W. R. 489, 606,

Breach — Damages — Costs. Moran v,
(l‘t'tmdntock Wind Motor Co., 6 O. W. R.
o0,

C.0.L—124,
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Breach — Damages — Rescission of con-
tract.]—At the time of the sale to the
plaintif of a gasoline engine, and as a
part thereof, the defendants' agent guar-
anteed that it was a 20 h.p. engine, and
would do the work of a 20 h.p. engine, and
that he would repair it and make it like a
new engine. The plaintiff, relying on this
guaranty, gave promissory notes for $1,5600,
the purchase-price, and gave security for the
payment thereof. He afterwards paid
8 The plaintiff kept the machine and
used it for a year to operate a s.parator
capable of operation by an 8 h.p. engine,
and also used it for chopping: but in 1909
purchased a new separator, the operation of
which required a 20 h engine, The en-
gine sold to the plaintiff, though built for a
20 h.p. engine, was not in reality so, and
the evidence shewed that it would not deve-
lop more than 13 h.p. :—Held, toat the plain-
tiff had no right to rescind the contract, re-
turn the engine and recover back his notes,
securities, and moneys paid; lut he was en-
titled to damages for breach of the war-
ranty; and the measure of damages was the
difference between the value of the goods at
the time of delivery to the buyer and the
value they would have had if they had an-
swered to the warranty, together with any
other loss directly and naturally resulting
in the ordinary course of events from the
breach: Sales of Goods Ordinance, see, 51,
sub-secs. 2 and Upon this footing the
damnges were assessed at $800, plus $16.95
for disbursements in endeavouring to make
the engine answer the warranty : and the de-
fendants were allowed the option of a re-
scission if they chose to consent, Decker V.
Sylvester Mfg. Co. (1910), 14 W. L. R.
500, 3 Sask. L. R, 173,

Breach — Damages. Robinson v. Boyd
(N.W.T.), 2 W. L. R, 425,

Breach — I'mplied condition as to reason-
ably good usage.]—In an action to recover
the amount of a promissory note given by the
defendant for the price of a bicyele pur-
chased by him from the plaintifs agent, the
defendant pleaded an undertaking on the
part of the agent that the bieyele delivered
wonld earry the defendant or bear his weights
but that the bieyele delivered would not
earry defendant or bear his weight, and
broke down. The evidence shewed that the
agent by whom the bieycle was sold was to
have come the following morning to instruct
the defendant in the use of it, but that the
defendant, who was a heavy and clumsy man,
and who had never ridden a bicycle before,
undertook to try it in the absence of the
agent, The County Court Judge found that
a warranty that the bicycle would bear the
defendant’s weight implied the condition of
reasonably good usage, and that, under the
circumstances in proof, the defendant as-
sumed the k of injuring the bicycle, and
even if there was a warranty as alleged,
there was not sufficient proof of breach :—
Held, that the Judge was right, Johnson v.
Moore, 34 N, 8. R. &.

Breach — Mecasure of damages — Sale
of Goods Act, R, 8. M, 1902 c. 152, 5. 52
(d).]—Action for damages for breach of a
warranty on the sale of a second-hand en-
gine, that the engine was in a good state of
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repair and in good working order:—Held,
that, under s.-s. (d) of s 52 of the Sale of
Goods Act, R. 8. M. 1902 ¢, 152, the proper
measure of damages to be allowed is the
amount which at the time of the sale it
would have been necessary to expend in
order to remove defects which constituted the
breach of the warranty, but not including
cost of repairs necessitated by wear and tear
or accidents after the plaintiff began to use
the engine. Cook v. Thomas, 6 Man. L. R.
286, followed. Sumner v. Dobbin, 3 W. L.
It 16 Man. L. R. 491,

Breach — Remedy — Contribution. Fer-
guson v. Arkell, 1 0. W. R. 100,

Breach Rescission of contract—Fraud-
ulent representations—~Finding of jury—Ap-
peal Value of goods.]—Where a chattel
sold with a warranty is delivered as agreed
upon and is not up to the warranty, that
fact, in the absence of fraud, affords no
ground for rescinding the contract, but the
remedy is for a breach of warranty. A Court
of Appeal will not disturb the finding of a
jury on a question of fraudulent representa-
tions, where there is any evidence upon
which the verdict may reasonably be sup-
ported. Evidence of the value of the chat-
tel (a horse) at the time of the trial, a year
after the sale, was properly rejected when
offered to prove the value at the time of the
sale. Finn v. Brown, 35 N. B, R, 335.

Breach — Soundness of animals — Dam-
ages—Action on promissory notes given for
price — Counterclaim — Set-off — Costs.
Swilling v. Arnold, Swilking v. Glass, (N.
W.T.), 2 W. L. R. 48,

Breach — Waiver — Consideration —
Contract. Davidson v. Reid (N.8.), 6 .
L. R, 428,

Canned salmom — Non-conform of con-
tract—Ezpress warranty—Implied warranty
—&85 per cent. fit for human food—Inspec-
tion and acceptance—Condition of food not
exhibited on inspection— i hird parties —
Sale by, to defendant— ief over by de-
fendant against third partics—Damages al-
lowed—Reference to Master in Ordinary —
F. D. and costs reserved.]—Plaintiffs pur-
chased 573 cases of salmon from defendant.
These were * do-overs” and sold as such by
defendant, who had purchased them from the
Canadian Canning Co., Ltd., under an agree-
ment whereby they agreed to protect him
from all legitimate claims for blown, swell,
dry and leaks. The goods were received by
plaintiffs and inspected, but the inspection
did not exhibit the true condition of the
goods, They were aceepted on the in-
spection, ruid for, and sent out to cus-
tomers, who immediately began to return
them as they were unfit for human food.
The plaintiffs brought action to recover
$1,750 damages for breach of contract. De-
fendants claimed relief over against the or-
iginal vendors on their agreement with him:
—Riddell, J., held, that plaintiffs were en-
titled to (1) damages on the express war-
ranty; (2) damages on the implied war-
ranty, that 85 per cent. of the goods were
fit for human food, and (3) to costs up to
and including judgment. Reference to Mas-
ter in Ordinary to fix damages. That de-
fendant was entitled to relief over against
original vendors, under head (1), and to
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one-half the costs paid by defendant to
plaintiffs, one-half the costs of third party
proceedings and one-half the costs paid by
defendant to bis solicitor—all these up to
and including judgment, Third parties may
attend and take part in the reference.
Further directions and costs of reference
reserved.  Grocers' Wholesale Co. v. Bos-
tock (1910), 17 0. W. R. 129, 2 O. W. N.
144, 22 C. L. T. 130,

Condition of machinery — Damages—
Wages—Anticipated profits—Counterclaim—
Costs.]—On the 22nd October, 1905, the de-
fendant purchased from the plaintiffs a port-
able saw mill, intended to be used for the
purpose of manufacturing laths. The plain-
tiffs were aware of the purpose for which
the mill was to be used, and guaranteed the
engine to be in running order. It was found
by the defendant that the engine was not
working properly, and the plaintiffs under-
toole to put it in repair, but failed to do so
until 12th January, 1906, In an action for
the contract price of the mill, the defendant
counterclaimed damages for breach of con-
tract, and was awarded by the trial Judge
a sum in excess of the purchase price, in-
cluding not only damages for the loss of the
use of the mill, but an amount paid for
wages and board of the men:—Held, that
the amount awarded for damages for loss of
the use of the mill was rightly allowed, but
that the Judge exceeded the proper measure
of damages when he added wages and board
of men.—Held, also, that the case was not
one in which damages could properly be al-
lowed for loss of anticipated gain, the busi-
ness being a new one, and the profits being
too uncertain.—Held, also, the plaintiffs
having notified the defendant of their willing-
ness to allow damages for loss of use of the
mill, when they delivered their reply to the
counterclaim, and the amount being suffi-
cient, that there should be no costs of the
counterclaim.  Thompson v. Corbin, 2 B, L.
R. 84, 3 E. L. R. 111, 41 N. 8. R. 386,

Conditional contract — Performance—
Jury — Waiver — Pleading — Amendment
after trial — New trial—Costs.] — During
negotintions for the sale of two standard
stokers for use in the defendant's brewery,
warranted to give certain results in the sav-
ing of fuel, ete,, a contract was submitted to
the defendants in which a particular test
called the evaporation test was specified to
be applied to determine whether the stokers
would produce the guaranteed results, The
defendant refused to be bound by the speci-
fied test, and the proviso was struck out and
the contract signed, making a proviso for the
test as follows: “To determine that these
guarantees are lived up to and the same
quality of coal is used and same load is being
carried, tests are to be made under ordinary
running conditions on hand and stoker fired
boilers.” The stokers were installed, and the
defendant refused to pay for them, alleging
that they did not fulfil the guarantee. The
plaintiffs brought this action, declaring on
the common counts for goods sold and al-
low the plaintiffs to make the evaporation
test, asserting that that test was excluded
from the contract. In answer to questions,
the jury found that the defendant’s tests were
not fair and proper under the contract, and
that the tests that the plaintiffs apply were
better tests than the defendant's, and that
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no proper tests were ever made, In answer
to other questions they said that they were
unable to answer whether the test spoken of
in the contract was to be by evaporation,
as contended by the plaintiffs, or by weigh-
ing the coal, as contended by the defendant.
—On these answers a verdiet was entered

for the defendant: — Held, per Tuck,
C.J., Landry and Barker, JJ.,, that the
verdict was improperly entered: that,

while all the findings were in favour of
the plaintiffs, no verdict could be entered for
them on the pleadings, as there was no alle-
gation of waiver, or proof that the condi-
tions precedent to payment had been per-
formed ; and there must be a new trial.—Per
Hanington, J., that under the contract as
executed it was open to the parties to apply
any efficient test, and the proper question for
the jury was, * Was the test which the plain-
tiffs intended to apply an eflicient test to de-
termine the results guaranteed?” and, as this
question was not left, the case was not fully
tried, and it should be sent down for another
trial.—Per McLeod, J., that the conditions
precedent were not shewn to have been per-
formed, and, no waiver of performance hav-
ing been alleged, the plaintiffs could not re-
cover on the pleadings, and the verdict should
stand. If the plaintifs were allowed to
amend and add a count for waiver, a new
trial should only be granted on payment of
costs.—An application to amend ought to be
acceded to as a matter of course, even after
the trial, when the question really in dispute
has been fully tried out. Murray v. Dufl,
33 N. B. R. 426, and Frederick v, Gibson, 87
N. B. R, 126, fo'owed. Underfeed Stoker
Co. v. Ready, 1 E. L. R. 502, 37 N. B. R.
505.

Contract — Waiver — Sale of Goods
Act—Implied condition of sale.]—When a
contract for the sale of an engine contains a
printed form of warrant as to the fitness of
the engine, with the provision that the agent
of the vendors may not “add to, abridge, or
chunge ” that warranty in any manner, the
purchaser is not precluded from insisting on
the fulfilment of any other warranty special-
ly given in writing by the agent.—2, If the
vendors accept and fill an order for an
engine with a provision specially written by
their agent in it that the engine is to be
satisfactory to the purchasers, they thereby
waive any limitations of the authority of
their agent as to giving warranties that
may be embodied in the printed part of the
order.—3. As the plninllﬂ’n’ agent knew that
the engine was required by the defendants
to drive a particular separator, and that the
defendants relied on his skill and judgment
as to its fitness for that purpose, and as the
engine was an article of a description which
it was in the course of the plaintiffs' busi-
ness to supply, there was, apart from any
representations of the agent, an implied con-
dition (under s.-s. (a) of s. 16 of the Sale
of Goods Act, R. S, M, 1902 ¢, 17 that
it wonld be reasonably fit to drive the separ-

ator. Chanter v. Hopkins, 4 M, & W, 399,
distinguished.  New Hamburg Manufactur-
ing Co. v

. Shields, 4 W. L. R. 307, 16 Man,
L. R. 212,

Correspondence — Construction —
Breach — Damages.]—The plaintiff, a pri-
vate banker, wrote to the defendants, safe
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makers, for an estimate of a burglar proof
door. The defendants, in answer, described
No. 67, as 1% inches thick, the tire sur-
face protected with hardened drill proof
plate, and enclosed a eut of N 3T, ealled
“fire proof vault door with chilled steel lin-
ing”” The plaintiff, in reply, asked whether
No. 67 would furnish a fair protection
against burglars, and the defendants answer-
ed, “ No, 67 door gives both fire and hurglar
proof protection.” The plaintiff purchased
a No. 67 door, which was blown open by
burglars. It appeared that the handle to
the spindle by which the lock was turned
had been knocked off and dynawite intro-
duced between the spindle and the door
tes; the explosion of the dynamite then
stripped the nuts which held the door plates
together, and gi entrance to further ex-
plosives by which the door was wrecked.
The door having been taken to pieces, it
was found that the centre layer of the three
layers making up the door, represented to be
hardened drill proof plate, was not so, and
was easily perforated by a hand drill :—Held,
that the correspondence could not be con-
strued as containing an absolute warranty
on the part of the defendants that the door
wns proof against the efforts of burglars,
without qualification as to time and place.
The warranty which was given was that
which would have been created by an answer
simply in the affirmative to the plaintiffs
question whether the door would furnish * a
fair protection against burglars;” and the
further warranty, a former part of the cor-
respondence, that the entire surface of the
door was protected by hardened drill proof
plate composed of chilled steel. The former
warranty meant that, so far as the thickness
of the plates used wounld admit, the securi-
ties against burglary were as complete as the
xperience of safemakers could make them.
‘oth warranties had been broken.—Ield, as
to damages, that the loss of the money con-
tained in the vault was not a natural conse-
quence of the defects in the vault door, be-
cause the presence of these defects was not
the reason why the burglars were enabled to
break it open: but the plaintiff, having sus-
tained a total loss by reason of the article
supplied being valueless, was entitled to re-
cover as damages the price, $250. Denison
v. Taylor, 23 C, L. T. 264, 6 O. L. R. 93,
2 0. W. R. 386, 469.

Culvert pipe for use of railway—De-
fects in pipe—Action for price—Counter-
claim for defects in pipe.]—Action to recover
$774.26 for vitrified salt glazed culvert pipe
supplied to defendants to be used in the
construction of railway culverts by defend-
ants on the Walkerton and Lucknow branch
of the C. P, Railway.—Defendants alleged
that the pipe supplied was defective; that
the sewer pipe supplied was neither vitrified
nor salt glazed as agreed; that nearly 1,000
linear feet thereof broke, whereby they were
put to damage, and they counterclaimed for
$1,141.14.—Falconbridge, K.B., held (15
0. W. R.820,10. W. 199), that plain-
tiffs’ action should be dismissed with costs,
and judgment entered for defendants for
$1,141.14 on their counterclnim, with costs.
—Court of Appeal dismissed plaintiffis’ ap-
peal with costs. Ontario Sewer Pipe Co. V.
Macdonald (1910), 17 0. W. R. 1014, 2 O.
W. N. 483.
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Deceit — DBreach of warranty of title —
Incumbrance on goods—Retaking by per-
son entitled to lien—Sale in the ordinary

course of business Estoppel — Implied
authority—Fair value — Misrepresentation
as to ownership—Costs, Brett v. Foor-

sen (Man.), 7 W, L. R. 13,

Defect in artiele — Contract -— Condi-
tions as to return Compliance with —
Authority of agent of vendor—Waiver —
Notice, John Abell Co, v. Long (N.W.T.),
1W.L.R24

Defect in machine — Notice — Time
—Waiver Implied condition—Reasonable
fitness—~Nale of Goods Ordinance, s. 16
Sale of specified article under trade name
idence — Admissions—FPayments on ac-
count Sale by description Breach
Remedy—Continued possession—Repairs 1—
A contract for the sale of “a Hart-Parr
gasoline engine” and attachments by the
defendants to the plaintiffs contained the fol-
lowing provision: “ The above machinery is
warranted, with proper usage, to do as good
work and to be of as good materials and
as durable with care as any of the same
cls made in Canada. If the above ma-
chine will not bear the above warranty after
a trial of one day, written notice shall be
given to the (defendants) . . . and the
agent of whom purchased, stating wherein
it fails to satisfy the warranty, and reason
able time shall be given the (defendants) to
send a competent person to remedy the diffi-
culty. . . If the nm«‘him-r_v cannot be
made to fill the warranty, it is to be immedi-
ately returned by the purchaser to the place
where received, free of charge, and another
substituted therefor which shall fill the war-
ranty, or the money and notes returned,
Continued possession shall be evidence of
satisfaction, When, at the request of the
purchaser, a man is sent to operate the
above machinery, and the same is found to
have been carele or ignorantly handled,
to its injury in doing good work, the ex-
pense incurred by the (defendants) in put-
ting the same in good working order again
ghall be paid forthwith by the purchaser to
the (defendants) No other remedy than
the return of the said machinery, in the man-
ner herein provided for, shall be had for any
breach of warranties on this purchase. It is
also agreed that no act or conduct on the
part of any local . . . agent or of any
mechanical expert, whether in rendering as-
sistance to operate the said machinery, or
attempting to remedy defects therein, shall
be or constitute a waiver of any of the pro-
visions hereof, or operate to extend the
period of trial, and that no modification of
this contract or waiver of its requirements
on behalf of the (defendants) can be made
by any person other than a member of the
said firm (defendants), and then only in
writing.” — The plaintiffs alleged, as a
breach of the warranty contained in the
first sentence of the above quotation, that
the engine was so defective and of such
poor materials and workmanship that the
plaintiffs could not operate the same,—The
engine was delivered and the plaintiffs com-
menced to use it on the 16th May, 1907, in
the morning, and during the course of that
morning, one McL., the defendant’s expert,
came out to assist in operating it and to

%

see that it operated properly, and he left in
the afternoon. .\rmnling to the testimony
of the plaintiffs, it did not work satisfactor-
ily on that occasion, and was not working
satisfactorily when MecL. worked it, and
ne worked satisfactorily,  ‘I'he plaintiffs
continued to work it both at ploughing and
threshing during the seasons of 1907 and
1908, down to December, 1908, when, on
account of a breakage, they discontinned
doing so, and never worked it afterwards.
The objection to the engine was that it did
not l]<\r|n|ll enough power. Written notice
¥ not given in the manner provided by
the contracts to the defendants or their
agents from whom the machine was pur-
-hlw.l. and no notice at all given until
the 3rd November, 1907, \\hun # complaint
was made in a letter from the plaintifis to
the defendants:—Held, that if tbe letter
was a notice under the above quoted clause,
it was too late; and, although it unrea-
sonable to give a buyer of such a machine
only one day's trial, the plaintiffs were
bound by the contract which th«\ hml nmdo
Taplor v. Caldwell, 3 nd
Levis v. Great Western Kw, C R l)
195, followed.—Held, also, on the --vulvnu-
that the defendants had not waived the omis-
sion to give the notice. An agent could not
waive it, under the above provisions, and
that ¢ was a reasonable one. Sending
Mel. out in November, 1907, to overhaul the
engine and ascertain what was the matter
with it and repair it if necessary, was not a
wai considering that 6 months had elap-
sed since the time for giving the notice had
expired, that in the meantime nothing had
been said or written to the defendants about
rescinding the contract or returning the
engine, that the plaintifs had been con-
tinnally working it, and that the plaintiffs
paid for Mel.'s services in going out and
doing the work.—The plaintiffs alleged also
that they made known to the defendants the
partic ular purpose for which the engine was
required, that it was defendants' business
to supply engines for that purpose, and that
the engine was sold subject to an |mp.|u|
condition that it should be reasonably fit for
such purpose, but it was not so fit: s 16,
clause 1 of the Sale :
C. 0. ¢. 39, Clause 4 section pro-
vides that “an express warranty of con-
dition does not negative a warranty or con-
dition implied by this Ordinance, unless in-
consistent  therewith,” — Held, following
Cockshutt Plow Co. V. Mills, 2 W. L. R.
8 that the plaintiffs could not set up an
implied warranty or condition for the pur-
pose of getting rid of an express warranty
to the same effect contained in the contract.
If the plaintiffs were satisfied to aceept such
a warranty as that contained in the con-
tract, they must have been satisfied that, if
the machine would do as good work as any
of the same class in Canada, it would do
tue work for which they had purchased it,
and, therefore, the warranty amply protected
thenm.—Held, also, that the contract was
one for the sale of a specified article under
its ‘rade name, and under the proviso to
clause 1 of s, 16, which had not been re-
pealed at the time the contract was made,
there was no implied condition as to its fit-
ness for any particular purpose.—Frost and
Wood Co. v. Ebert, 3 W. L. R. 69, followed.
—North-West Thresher Co. v, Andrews, 8
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W. L. R. 827, not followed.—Held, also, up-
on the evidence, that the engine was reason-
ably fit for the purpose for which it was
required by the plaintiffs, as the plaintiffs
themselves practically admitted in letters to
the defendant and by making yments.
—It was further alleged that the contract
was a contract for the sale of an engine by
deseription, and that the engine did not
come up to the deseriptic Held, that a
printed eatalogue of the Hart-Parr Co. given
by the defendants’ agent to the plaintiffs,
which contained a description of the engine,
did not et the contract, having regard
to its provisions and the terms of clause 4
of & 16 of the Ordinance, and of clause 51;
and in any ¢ 3 plaintifis’ only remedy
for such a breach would be to return the
engine, Held, also, that effect must be
given to the provision of the contract that
* continued poss¢ sion shall evidence of
New Hamburg Manufactur-
ing Co. v. Weisbrod, T R. 895, dis-
tinguished.—Held, also that as a matter of
faet. the nlaintiffs accepted the engine as
satisfactory without any intention of setting
up t it was defective in the matter of
deseription, and they only conceived the idea
of raising that after the disaster in Decem-
ber, 1908, which was not occasioned by rea-
son of any alleged defect in the matters of
iption relied upon, nor by an, inherent
defect in the machine or negligence on the
part of the defendants in repairing it. Re-
ference to clause 2 of 8. 16 of the Ordinance.

Held, also, that the defendants were not
linble for the repairs rendered necessary to
the engine by virtue of breakages, either un-
der the ¢ ntract or by virtue of a collateral
Elliott v. Brown (1900),

agreement set up,
13 W R. 690, 3 Sask. L. R. 238,

satisfaction.*

Defective condition — Damages caused

to purchaser by-—Contract—Absence of ex-
press warranty—Implied warranty—Condi-
tional sale—Property not passing. Warder

v. Bell, 3 0. W. R, 682,

Defects — Damages — Findings of jury.)
~—The atract for the sale by the defend-
ants to the plaintiff of a steam traction-
engine, a separator, and certain attachments,
provided that, if, at the end of two days
after starting the machine, the plaintiff should
be unable to make the same operate well, he
should, within 24 hours, give notice by letter
to the defendants; that, if the plaintiff de-
sired a competitive trial, he should give a
similar notice within 3 days; that all the
warranties, excepl as to free repairs, should
be conside as fully satisfied, unless the
plaintiff gave such notices within the pre-
scribed times: that failure to give such
notices should be conclusive evidence of the
due fulfilment of all warranties; and that
more than two days' use of the machines, or
any of them, should also be conclusive evi-
dence of such fulfilment, The outfit was
delivered to the plaintiff on the 15th Septem-
ber, and he immediately moved it by the trac-
tion-engine to his farm. On the 18th the
defendants wrote from Winnipeg to their
agent at Calgary and to the plaintiff, stat-
ing that the blower attachment was not pro-
perly equipped, and that certain necessary
pulleys would shipped to the plaintiff
on that day or the following. On the 21st,
the plaintiff wrote to the Calgary agent that
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he had tried the “rig,” and it was all right
except the blower:—Held, in an action for
breach of warranties that the reference in
the plaintiff’s letter to the trial must be
umed to refer to a trial of the outfit as
nlll\ supplied to him; and the defend-
ants’ letter constituted an admission that
hat outfit would not work properly: and
the plaintiff, having entered upon, “if not
completed, the two days' trial before eiv-
ng the pulleys mentioned therein, was not
bound to e notice of defects or of the
improper working of the outfit.—The plain-
tiff did not return the outfit to the defend-
ants, and it was still his possession at
the time of the trial. action was tried
with a jury, and questions (among
were put to them as to damages, Q.
it (the outfit) was not reasonably fit for the
purpose, and by reason thercof it was worth
less than the contract-price, what was it
worth at the time of the purchase $
“It was worth nothing to the pls
the purpose for which it was intended
Held, that, as the plaintiff retai
chines, the defendants were e
duction from the damages to which the plain-
tiff might otherwise be found entitled, of the
actual value of the outfit for any purpose;
and the answer of the jury was not sufficient
to enable the Court to determine the actual
value.—(Q. 8: “If the outfit was not rea-
sonably fit for the purpose for which it was
intended what damage (if any) did the plain-
stain by reason of its unfitness; (a)
by reason of loss of custom; (b) by reason
ul’ loss of time and expenses ‘during such lost
(e) for repairs?” In answer to this,
the jury fnuml that the plaintiff was en-
titled to $2,400 damages under (a) and (b)
Jointly, uml did not distinguish as to the
damages under each:—Quare, whether tle

plaintiff was entitled to recover any damn-
ages in respect of loss of custom, That ques-
tion, however, need not be determined

in view of the answer to
amount which the plaintiff should recover
could not be ascertained.—The defendants’
motion for a nonsuit and the plaintiff’s mo-
tion for judgment on the findings were both
dismissed. Neiss v. Canadian Port Huron
Co. (1911), 16 W, L. R, B42, Alta. L. R.

Diseased animal — Caveat emptor —
Examination and inspection—Implied war-
rant Blondin v. Seguin (1909), 1 O. W,

question

Exclusion of other warranties — Im-
plied condition as to fitness—oale of Goods
Ordinance, 8. 16 (1)—Breach—Action for
price of machine—Counterclaim—Damages—
Admissions—Promises to pay.]—The plain-
tiffs sold machinery to the defendant, who
signed a written contract containing a spe-
cial clause stating that the machinery was
sold “upon and subject to the following
mutual and independent conditions.”  One
“ condition " was It is warranted to be
made of good material and durable with
good care and with proper usage to do as
good work as any of the same size sola in
(ﬂmuln ¥ Then followed a provision, in
case the machinery could not be made to
satisfy the warranty, for written notice by
the defendant to the plaintifis. There was
also this provision: “ There are mo other
warranties or guarantees, promises or agree-
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ments, than those contained herein " :—Held,
that this last stipulation was not sufficient
to exclude the implied condition as to rea-
sonable fitness for the purpose for which the
article was bought which it attached to such
a sale as this hy the 8 Ah' of ‘nmdrl Ordin-
ance, C, 1905, e 39, s.-8. 1. and
which is something higher tlmn a warranty,
and not inconsistent with the express war-
ranty first set out in the clause.—Ia an ac-
tion for the balance of the price of the ma-
chinery, with a counterclaim for damages
for breach of warranty, the trial Judge
found as facts that the machinery di/ not
fulfil the condition as to fitness, and that
the defendant had suffered damage to the
amount of the plaintif®s claim for the bal-
ance of the price of the machinery—or, in
other words, that the machine was worth no
more than the cash payment made :(—Held,
that the Court should not, on appeal, reverse
these findings.—Held, also, that promises to
pay made by the defendant in letters, with-
out mentioning the defects which he alleged
to exist, did not destroy his right to claim
damages for a breach of warranty. Judg-
ment of Beck, J., 10 W, L. R, 457, affirmed.
RNawyer-Massey Co. v. Ritchie (1910), 13
W. L. R. 89.

Express and implied warranties.] —
By an agreement in writing dated the 21st
August, 1909, between the plaintiffs and the
defendant, the defendant agreed to buy from
the plaintiffs certain machinery for $1,065.
Shortly after the date of the contract, ma-
chinery was delivered by the plaintiffs to the
defendant, in presumed compliance with the
contract, After trial of the machinery and
complaints made by the defendant and some
correspondence between the parties, the de-
fendant paid the plaiutiffs . “35 and interest
thereon, and gave a promissery note for $530,
both under protest, as the defendant said,
because the machinery was not satisfactory.
The agreement contained, among other pro-
visions, the following: “'The said machinery
« + . is warranted to be made of go
material, and durable with good care, and
with proper usage, and skilful management
to do as good work as any of the same size
sold in Canada, If the purchasers, after
trial, cannot make it satisfy the above war-
ranty, written notice shall, within 10 days
after starting, be given both to the company
and the selling agent stating where-
in it fails to satisfy the warranty, and rea-
sonable time shall be given the company m

the

promises or agreements, than those contained
herein ;" — Held, following Sawyer-Massey
Co. v, Ritchie, 43 8, 0. R, 614, that the
words of the contract excluding other war-
ranties excluded the provisions of the Sales
of Goods Act as to implied conditions; and
that the provizion requiring written notice
of breach to be given to the company within
10 days after starting applies only to the
warranty as to the machinery doing as good
work as any in Canada—The defendant com-
plained of the machinery to the plaintiffs’
agent, who sent a telegram to the plaintiffs
informing them that the defendant’'s machin-
ery was “laid up” and requesting them to
send an expert :—Held, that, even if the com-
plaint to the agent was in fact made within
10 days (which, on the evidence, was doubt-
ful), the terms of the contract as to notice
were not observed.—John Abell Co, v. Long,
1 W, L. R 24, and American-Abell I gine
and Threshing Co, v. Scott, 6 W. L.
distinguished.—Held, also, upon the e nnc.-_
that the plaintiffs had not waived their right
to insist upon the terms of their contract,
Sawyer-Massey Co, v. Ferguson (1911), 16
W. L. R. 667, Man. L. R.

Lxpress or implied warranty—('aveat
emptor—Horse sold of no value—Ignorance
of vendor—Absence of fraud—Chattel mort-
gage—Time for payment Seizure before
maturity—Removal of horse from county—
Injunction—Terms—Counterclaim, Horton
v. Smith, 12 0. W. R. 910,

Express stipulation of no warranty
Fraudulent concealment of defect.] —
" " or “rot” in a horse is a defect for
which a contract for the sale of the horse can
be set aside. 2. Even where the seller of a
horse sells it without warranty, and the pur-
chaser buys it at his own risk, the seller will
be held to have warranted it if at the time
of sale he knew that the horse had such a
de! ; for, in stipulating that there shall be
no warranty in these circumstances, he has
been guilty of fraud as against the pur-
chaser.—3. When the seller has refused to
cancel the sale of a horse having, to his
knowledge, such a defect, and persists in his
refusal in his defence to an action, he can-
not object that the buyer has not offered the
back to him before action; the fraud
tised leaving the purchaser always in a
position to rescind the fraudulent sale,
Ducharme v. Charest, 23 Que. 8. C. 82,

E — Implied condition

remedy the difficulty v ¥
reserving the right to replace any defec lue
part or parts; and if then the machinery
. . cannot be made to satisfy the war-
nnly, it is to be returned by the purchasers
. and another substituted therefor that
shall satisfy the warranty, or the money and
notes immediately returned and this contract
cancelled . . . ; and if both such ot'ces
are not given within such time, that « aall be
conclusive evidence that the said m .chinery
is as warranted under this agreen.ent, and
that the machinery is satisfactory to the
purchasers, If the company shall, at the
purchasers’ request, render assistance of nny
kind in operating said machinery g
in remedying any defects, such nmi!mnce
shall in no case be deemed a waiver of any
term or provision of this agreement. .
There are no other warranties or guarantees,

as to fitness—Breach - Ividence—Findings
of jury — Counterclaim, North-West
Thresher Co. v. Andrews (Alta.), 8 W. L.
R. 827.

Failure of consideration — Animals
Contagious Diseases Act—C: ompvnm(wn -
Set-off. Conn v. Annis (N.W.T.) W. L.
R. 332,

!‘lllnre to establish — Onus — Evi-
— Course of dealing. Freeman v.
Caoprf, 10 0, W. R. 1025,

Fitness for particular purpose. —
The defendant bought from the plaintiff an
Eclipse thresher, a three-horse power tread,
Pitts pattern, and an Eclipse bagger for the
purpose of threshing grain for hire, and

g
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eigned a contract in which the goods were
expressly warranted to be of “ good material,
durable with good care, and, with proper
usage and skilful management, to do as good
work as any of the same size sold in Can-
ada.” It was provided that there should be
no other warranties or guarantees than those
contained in the agreement. The articles
individually were good of their kind, but
were not adapted to work in combination,
and it was impossible to thresh profitably for
hire with the apparatus.—Held, 1. That the
implied warranty that the goods should be
reasonably fit for the purpose for which they
were, to the knowledge of the vendors bought,
was not inconsistent with the express war-
ranty.—2. That the exclusion by the terms
of the agreement of other warranties and
guarantees did not exclude this implied war-
ranty.—3. That the contract, being a single
contract for sale of the combination of
articles, the implied warranty was not ex-
cluded, although each of the parts of the
apparatus was a specified article under a
trade name.—4, That in deciding whether the
purchaser had relied upon the skill and judg-
ment of the vendor, the essential thing was
not whether he had exercised his private judg-

ment, but what had led him to exercise it
as he did. Scwyer-Massey Co. v. Thibart
(1907), 6 Terr. L. R, 400.

Fitness of machinery — New agree-
ment—Breaches prior to new contract—Re-
linguishment of rights wnder former agree-
ment,]—R. & N. purcLased threshing ma-
chinery from the company, in Nov., 1006, un-
der an agreement similar to llmt in part
quoted below, and gave notes for the price.
They dissolved their business connection, after
using the machine for some time, and, in
March, 1907, after the threshing season was
over, N. was released from his obligations
under the agreement, the notes signed by R.
& N. were cancelled, and R, gave the com-
pany his own notes in their place and entered
into a new agreement containing the follow-
ing provisions: “The said machinery is sold
upon and subject to the following mutual and
interdependent conditions, namely : It is war-
ranted to be made of good material and dur-
able with good care and with proper usage
and skilful management to do as good work
as any of the same size sold in Canada, If
the purchasers after trial cannot make it
satisfy the above warranty written notice
shall within ten days aflter starting be given
both to the company at Winnipeg and to the
agent through whom purchased, stating
wherein it fails to satisfy the warranty and
reasonable time shall be given the company
to remedy the difficulty, the purchasers rend-
ering necessary and friendly assistance to-
gether with requisite men and horses; the
compuny reserving the right to replace any
defe tive part or parts; and if the machinery
or any part of them cannot be made to
satisfy the warranty it is to be returned by
the purchaser free of charge to the place
where received and another substituted there-
for that shall satisfy the warranty or the
money and notes immediately returned and
this contract cancelled, neither party in such
case to have or make any claim against the
other, And if both such notices are not
given within such time that shall be con-
clusive evidence that said machinery is as
warranted under this agreement and that
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the machinery is satisfactory to the pur-
chasers, If the company shall at purchas-
er's request render assistance of any kind in
operating said machinery or any part there-
of or in remedying any defects such assist-
ance shall in no case be deemed a waiver of
any term or provision of this agreement or
excuse for any failure of the purchasers to
fully keep and perform the conditions of this
warranty. When at the request of the pur-
chasers a man is sent to operate the above
machinery which is found to have been care-
lessly or unprn[mrl) Landled, said company
putting same in working ordvr again, the ex-
penses incurred by the company shall be paid
by said purchasers. This warranty does not
apply to second-hand machinery. It is also
agreed that the purchasers will employ com-
petent men to operate said machiner;
are no other warranties or guarantees, prom-
ises or agreements than those contained here-
in, All warranties are to be inoperative and
void in case the machinery is not settled for
when delivered or if the printed language of
the above warranty is changed whether by
addition, erasure or waiver, or if the pur-
chasers shall in any respect have failed to
comply herewith."—Some defects in the ma-
chinery had given rise to complaints, dur-
ing the previous threshing season, and had
been rectified by the company be fore the ex-
ecution of the second agreement; they also
made further repairs during the Autumn of
1907 and then notified R. that future repairs
must be at his own expense, R. paid the
first instalment of the price of the machinery,
but, when subsequently sued on his other
notes, contested the claim, pleaded breach of
an implied warranty of fitness and counter-
claimed for damages for this breach.—Held,
that all claims for damages for breaches of
any kind prior to the second agreement had
been waived by that agreement and that the
provision that there were no other warran-
ties, guarantees, promises or agreements than
those contained in the agreement excluded
all implied warranties.—Held, further, that
the condition requiring written notice of
breach of warranty applied ouly to the war-
ranty that “ with proper usage and skilful
management ” the machinery would “do as
good work as any of the same size sold in
Canada.” and that it had no application to

the warranties that the machinery was
“made of good materials” and would be
“durable with good eare.”—The considera-

tion for the release of N., and the aceept-
ance of the sole liability of R. for the price
of the machinery was the execution of the
new notes and agreement which involved the
relinquishment by both parties of all their
rights under the first agreement.—Judgment
in 13 W, L. R. 89, Alta L. Il , Te-
versed.  Nawyer-Massey (o, Ritchie
(1910), 43 8. C. R. 614, 31 C. L. . 196.

Furnace — Defective construction con-
dition precedent. Croci ht V. jl(hay (1911),
9 E. L, R. 398, N. 8. R.

Hidden defects — Cancellation of sale—
Oral evidence—Admissibility—Contract be-
tween trader and non-trader.]—Mpyosis or
intermittent lameness in a horse is a defect
which is ground for an action to set aside
the sale. It is sufficient that the disease ex-

ists or that it is there in germ at the time
of the sale,

although its development may
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be afterwards.—2, The sale of a horse by a
horse dealer to a non-trader is a commercial
contract as to the former, and oral evi-
dence of a warranty is admissible against
him. Les PEeelesiastiques du Seminaire de
St. Sulpice de Montreal v. Jacobs, 33 Que,
8. C. 68 4 B. L. R, 340, Affirmed by the
Court of King's Bench, Jacobs v. Gentle-
men of the Seminary, b B. L, R. 567,

Horse as “good in his hands” —
Restlessness — Rescission—Change in the
condition of a thing sold.]1—The vendor of
a horse who warrants it ** good in his hands ™
ants as good for the purpose of the pur-

r. Hence, the latter has a recourse to
a suit to set aside the sale, resulting from
this guarants the time of sale, on ac-
count of restlessness in the animal.
change in the condition of the thing sold
caused by the legitimate treatment of it by
the buyer before being able to prove that it
is not such as warranted, is no barrier to
his right to move to set aside the sale.
Henee a person who buys a mare guaranteed
kind may after having her mounted by a
trainer, move to set aside the sale on ac-
count of restlessness which he only discov-
ered afterwards, Tremblay v. Bergeron
(1909), 36 Que. 8. C. 202,

Horses infected with disease — Ani-
mal Contagious Diseases Act, R. 8. C. 1906

e, 15, 8. 38 — Absence of evidence to shew
knowledge of vendor — Illegal contract —
Iden-notes — Action on — Compensation-
money — Amendment — Money had and

received — NDamages — (Costs — Warranty.)
~—The Animal Contagious Diseases Act,

8. C. 1906 e, was passed for the protec-
tion of the public; and by sec. 88 Parliament
intended to prohibit the sale of an animal
infected with disease, whether the vendor
knows it to be so infected or not.—And where
lien-notes were given by the defendant for
the purchase-price of two horses which were,
at the time of sale, infected with glanders,
and which, after they eame into the defend-
ant's possession, were killed by the govern-
ment veterinary surgeon: — Held, that the
contract of sale was illegal, although there
was no evidence that the plaintiff knew of
the disease, and the lien-notes were void ; and
an action upon the notes was dismissed ; but
the plaintiff was allowed to amend and to
claim and recover the sum of $200 received
by the defendant for compensation-money
from the government, as money had and re-
ceived by the defendant for the plaintiff's
use.—There being no contract, the defendant
was not entitled to damages, but was en-
titled to the costs of the action, to be set off
pro tanto against the $200.—Held, also, up-
on the evidence, that the defendant failed to
prove a warranty. Nickle v. Harris (1910),
14 W. L, R. 515, 3 Sask. L. R. 200.

Implied condition — Eapress limitation

n[ warranty — Onerous and wnusual pro-
vision not expressly brought to purchaser's
attention — Representations of vendor's

agent.]—Action for balance of price of ma-
chine, endant, an educated man, signed
plaintiffs’ usual written contract, which pro-
vided that if machine not satisfactory writ-
ten notice had to be given plaintiffs within
ten days after starting the machine, and on
failure to give this notice, machine was to be

—_
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considered satisfactory :—Held, that the spe-
cial provision not having been brought
directly to defendant’s attention, plaintiffs’
express warranty stands with this provision
eliminated, The agent's representations
caused the defendant not to read terms of
contract. Machine also held to be defective
in material and in construction. Judg-
ment for plaintiffs for amount claimed.
Counterclaim for damages allowed to same
amount with set-off, Sawyer-Vassey v. Rit-
chie, 10 W, L. R, 457.

Implied condition — Right of purchaser
to inspect and reject—Duties of seller and
purchaser respectively—~Sale of Goods Or-
dinance, s, 16, s-s. 1—"Patent or other
nam —Interpretation — Agricultural ma-
chinery — Discussion of special clauses in
agreement Authorities—Decisions of the
Courts of the North-West Territories.] -
An express warranty in a contract for sale
of goods does not necessarily negative the
implied condition under the Sale of Goods
Ordinance, s, 16, s-8. 1. The words * speci-
fied article under its patent or other name,”
in the proviso to this sub-section, refer to
(n) a specified article sold under a patent
name, (b) a specified article sold under a
name ejusdem generis with “ patent name,”
i.e., a specific name known to the trade, and
indicating a claim by the manufacturer or
seller of some special advantage in the par-
ticular kind of article so named over other
articles of the same general description,
Frost & Wood Co. v. Fbert, 3 W, L. R. 09,
distinguished. The Supreme Court of Al-
berta is not bound by decisions of the Su-
preme Court of the North-West Territories,
which are only entitled to the like respect
accorded to decisions of the Courts of other
provinces, The effect of the special war-
ranties and implied conditions on the sale
of a steam plough and engine, in this case
the right of the purchaser to inspect and re-
jeet, his duties to the seller, and the effect
of a special clause providing that in case
a ecancellation of the order, or rejection of
the goods by the purchaser, he agrees to
pay freight and ten per cent. of the price,
discussed. Recves v. Chase, 8 W, L. R. 313,
1 Alta. L. R. 274,

Implied statutory conditions—Breach

Defence Absence of motice—Action on
lien-uotes — Misrepresentation by vendors'
agents—Inducement to sign notes—Defence

Dismissal of action.] — The defendants
ordered an engine from the plaintiffs, and
agreed to pay for it by promissory notes,
and to receive the engine on arrival, subject
to the warranty mentioned in the order, and
to give the notes upon aelivery or tender of
the engine, The warranty was with respect
to several specific matters. The defendants
took possession of the engine when it ar-
rived at the place agreed upon, but refused
to give the notes until they saw how the
engine ran. They ran it for 6 days, and,
finding it did not work satisfactorily, re-
fused to give the notes. They were subse-
quently induced by the plaintiffs’ agent to
give, not the notes agreed to, but *“lien-
notes” for the price of the machine, al-
though they were still not saticfied with it:
—Held, that the evidence did not shew any
breach of the express warranty; but did
shew that the plaintiffs knew the particu-
lar purpose for which the defendants re-
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quired the engine; that the defendants relied
on the plaintiffi' judgment; that the engine
was of a description which it was in the
course of the plaintiff’s business to supply ;
and that the engine was not reasonably fit
for the purpose intended; and therefore the
provisions of clause (1) of 5. 16 of the Sales
of Goods Ordinance applied; the implied
statutory condition under that clause not
being inconsistent with the express war-
ranty; the defendants did not keep the en-
gine an unreasonable time hefore they ceased
using it for the purpose of trying and test-
ing its fitness: but there was no counter-
claim, and the defendants had given the
plaintiffs no proper notice that they rejected
the engine, and so were unable to set up the
breach of the condition as u defence, The
agreement contained a clause that the use of
the engine after the expiration of the 6 days
mentioned in the warranty should be con-
clusive evidence of the fulfilment of the war-
Querre, whether the defendants were
not estopped, under that clause, by using the
engine after the expiration of 6 days, from
making a defence based either on the war-
ranty or the statutory condition. — Held,
however, that the defendants were induced
to sign the lien-notes sued on by the mis-
representations of the plaintiffs' agent, made
with the object of inducing the defendants to
sign the notes; and it made no difference
that the misrepresentations were as to a
matter of law, viz.,, as to the construction to
be put on the agreement of sale; this was
a good defence, and the defendants were en-
titled to ha the action brought upon the
lien-notes  dismissed. Hart-Parr Co. V.
Eberle (1010), 13 W. L. R. 263, 3 Sask.
L. R, 34

QAﬂ'lrmt-d 15 W. L. R. 564, Sask. L. R.

Implied warranty — Contract—Breach
—~Need wheat—Purchase of spring wheat —
Fall wheat mized with spring wheat—Dam-
ages.]—Action for damages for breach of con-
tract in supplying plaintiff with a mixture of
fall wheat and spring wheat, for seed instead
of spring wheat, which plaintiff ordered and
defendants say they supplied. Plaintiff
succeeds, the evidence shewing that there
was a mixture, Wetenhall v. Brackman-
Ker Milling Co. (B.C.), 10 W, L. R. 100.

Implied warranty — Contract — Byvi-
dence — Principal and agent—Identity —
ﬁp‘;mm"l' Windson v, Simmons, 5 E. L,

3 ),

Implied warranty — Latent defect —
Inspection—Caveat emptor.]—The plaintiffs
sought to recover from the defendants a sum
of money paid on account of the purchase of
a boiler and engine purchased by the plain-
tiffs from the defendants for the purpose of
operating a grist mill, claiming that the en-
gine and boiler were not reasonably fit for
the purpose for which they were sold: —
Held, that the case came within the first
class of cases mentioned in Jones v. Just,
3 Que. L. R. 202, and that the goods being in
esse, and in a position to be inspected by the
buyers, and there being no fraud on the part
of the sellers, the maxim caveat emptor ap-
plied, even though the defect was latent, and
could not be discovered on examination.
Higgins v. Clish, 24 N. 8. K. 135,

Implied warranty of title — Breach
— Evidence.]—The defendant sold to the

plaintiff a mare, then, as was assumed in the
absence of evidence to the contrary, in the
defendant’s possession: — Held, i
Raphael v. Burt, 1 Cab. & FElL
Brown v. Cockburn, 37 U, C. R. 592, an
distinguishing Morley v. Attenborough, 3
Ex, 500, that the sale being one of a specific
article, and there bei idence that the
vendor did not intend to rt ownership,
but only to transfer such interest as he
might have, there was an implied warranty
of title, The defendant having arranged
with the plaintiff that a third party should
hold the mare pending settlement of the dis-
pute about the title, and having upon in-
specting the adverse claimant’s alleged title,
authorized the custodian to give her up to
the claimant,—Held, sufficient evidence, by
way of admission, on which the trial Judge
could reasonably find a breach of the war-
ranty. v, Dunn, 1 Terr. L. R. 83.

Implied warranty of title — Know-
ledge of defect.] — 1If, where a specifie
article is sold, there iz knowledge on the
purchaser’s part of a defect in the vendor's
title, there is no implied warranty of title
as against such defect. Dickie v. Dunn, 1
Terr, L. R, 83, distingnished, Turriff v. Me-
Hugh, 1 Terr. L. R, 186.

Intention of vendor — Inspection by
purchaser—Implied condition of fitness
Reliance on skill or judgment of vendor —
Nale of Goods Ordinance, sec, 16 (1).] —
The defendant bought from the plaintiff and
hig partner a second-hand separator, whick
had heen the property of T1., upon whose
premises it still was, and was there in-
spected by the defendant before he bought.
The defendant alleged an express warranty
by the plaintif’s partner that “ the machine
had been doing better work than the new ma-
chine” which H. had purchased. The de-
fendant asked for a trial or a guarantee, but
the plaintiff refused to give either:—Held,
that a representation made at the time of a
eale of personal chattels is not a warranty
unless it appears to have been so intended ;
and the words used by the plaintiff’s partner
were not intended by him to a warranty
nor were they received by the defendant as
such.—Held, also, upon the evidence, that
the defendant did not rely upon the skill
or judgment of the plaintiff’s partner, and,
therefore, there was no implied condition,
under sec. 16 (1) of the Sale of Goods Or-
dinance, that the goods should be reason-
ably fit for the particular purpose for which
they were required. Thompson v. Bell
(1310). 14 W. L. R. 272, 3 Sask. L. R.
170.

Interest of warrantors — Sale to in-
termediate purchaser — Agent—Scope of
authority—Trading corporation—Power to
warrant_goods sold—Findings of jury—Evi-
dence—Damages. Laramie v. Galt Art
Metal Co., 12 O, W. R, 860,

Latent defect — HEstoppel — Accept-
ance—Misdirection — Undue weight to evi-
dence of one party.]—Where a Judge under-
takes to put the evidence before the jury, he
is not at liberty to present in a strong light
all the facts and circumstances that make
for the contentions of one of the glrtiea. and
entirely, or practically, ignore the evidence
that makes for his opponent. A charge con-
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structed on such lines is tainted with mis-
direction, and the verdict resultant there-
upon in favour of the ome party, will not
stand unless the case is so clear that a ver-
dict for the opposite party, on (he evidence
before the Court, would be set aside as one
that no reasonable jury could give. The
purchaser of goods suhject to a latent de-
fect, sold with a warranty, is not estopped
from claiming for breach of the warranty,
when sued for the price, by having re-
ceived the goods without objection made
at the time. Smith v. Archibald, 2 E. 1 .
397, 41 N. 8. R. 211

Latent defeets — Rescission — Sale of
a horse—Blind staggers Proof—Implied
guarantee in selling—Proof by witnesses
Sale by a dealer to a non-dealer.]—That
blind staggers or intermittent lameness in a
horse is a recurrent vice which gives rise to
an action to rescind the sale. It is suffi-
cient that the disease exists in germ at the
time of sale although the development of it
may only be later. The sale of a horse by
a horse dealer to a non-dealer is subject to
the law commercial so far as the seller is
concerned, and the oral testimony that it
was made with the seller's guarantee is
admitted against Iuln St. Sulpice v. Jacobs,
18 Que. K. B, 1

Latent defects — Rights of purchaser
—  Action quanti minoris—Damages—Dili-
gence in exercising redhibitory recourse
Amendment.]—The buyer of a chattel im-
paired by a latent defect has the option of
surrendering it and recovering the price, or
keeping it and recovering a part of the price
in proportion to the defect. He is also en-
titled to damages when the seller knew, or
is presumed to have known, of the defect at
the time of the sale; but he has no action to
compel the seller to remedy the defect. He
must use reasonable diligence in resorting to
his remedy ; and, when he allows ten months
to elapse between the detection of the de-
fect and the institution of the action, the
latter is brought too late. 2. An amend-
ment of a declaration will not be allowed
if it changes the nature of the action.
Phelan v. Ilunlnnl Investment and Free-
hold Co., 35 Que. 8. C. T

Machine not as ordered.]—Action to
recover amount of a lien note.  Judgment
for plaintiffs, on appeal, was dismissed :—
Held, there was no express warranty as to
the fanning mill sold, nor an implied wa
ranty under s. 16.  Imperial Bank v. Ki
vell (1909), 12 W. L. R. 308,

Machinery — Breach — Damages —
Loss of profits — Wages paid while wait-
ing for m::ihimry Thompson v. Corbin, 2

E. L. R

Machinery - Breach — Defective work-
ing of machine —Damages—Counterclaim—
Costs.  Sumner v. Dovbin (Man.), 3 W.
L. R. 382,

Machinery — Breach — Payment of
price.]—A warranty by the vendor of a
machine that it will work in a satisfactory
manner must be applied having regard to
the usage it receives in ordinary circum-
stances of place, work, and employment.
Breach of the obllgltion arising from such

warranty frees the purchaser Irum w\yment
of the pricc. Frost and Wood Co. Them-
blay, 28 Que. 8. C.

Machinery — Defect — Notice — Con-
tract Condition — Fulfilment.]—The con-
dition in a written sale of a threshing
machine expressed in French, as follows:
“ L'acheteur aura une journée pour essayer
le moulin dans les diz jours qui suivront
l'envoi, et i la machine ne fonctionne paz
bien, il devra en donner avis par dorit (ee-
plwuuu( en quoi elle fait rlvfdllli) @ lagent
qui a pris la commande ainsi qu'aus vendeurs
et donner le temps raisonnable @ ces derniers
de remédier aur déifauts, 8'il y en a; lache-
teur lui donnant toute Uassistance possible,
et, d'une maniére amicale, fournissant une
paire de chevaur ainsi que le conductour,”—
is sufficiently fulfilled by the buyer who, find-
ing the machine defective, notifies the sellers
agent, and, through him, the sellers them-
selves, and provides a team, a driver, and the
necessary quantity of grain for a trial of the
machine, which takes place four days after
the notice. The sellers are not entitled to a
further trinl with use of the buyer's horses,
driver, and grain, under pretext of failure
the latter to specify, in his notice, the
defect he found in the machine. Chalifous v.
Forest, 34 Que. 8, C. 226

Machinery Defects — Implied war-
ranty—Damages Costs.]—1. Under s.-s.
(d) of & 16 of the Sale of Goods Act, R. 8,
M. 1902 ec. 152, an express warranty in a
contract for the sale of goods by description
does not exclude the implied warranty pro-
vided for by s. 15 of the Act that the goods
shall correspond with the description, and on
the sale of a threshing engine by description
there is an implied warranty that it shall be
reasonably fit for the work that the vendor
knew the buyer wanted it for, which is not
inconsistent with any of the express war-
ranties usually inserted in such a contract,
2. Where a contract for the sale of a thresh-
ing engine contains the usual warranties
and also a provision that in case the engine
is not satisfactory the company may supply
another engine, and, if it aoes, “ the terms
of the warranty shall be hel¢ to be fulfilled,
and the company shall be ‘“ubject to no
further liabilit this should not be con-
strued to mean that the company would be
exonerated after supplying anoi’ier engine
no matter whether it was as defective as the
first one or not. 3. The defendan' should
be allowed interest on the amount nllowed
him as dmnnxml, as he had to pay intervst on
the promissory notes sued on. North-west
Thresher Co. v. Darrell, 15 Man. L. R. 52,
2 W. L. R 262

Machinery — Written contract — Eo
press warranty—Implied condition as to fit-
ness for partsoular purpose—Non-fulfilment
—Right of purchaser to reject—Evidence
Findings of trial Judge—Ezpress agreement
negativing implied conditions or warranties
—~Nale of Goods Ordinances, ss. 16, 5!
Appeal from judgment, 8 W, L. R, I
lowed, and judgment given plaintiffs for
amount claimed or defendant may return
plough, when judgment will be for limited
amount as provided in agreement. Action
for price of steam plough which defendants
refused to accept on the implied condition
that it was not reasonably fit for special
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purposes for which it was bought under s.
16 above. The written agreement set out
that there were no implied conditions, as
under 8. 53 above implied conditions may be
negatived.  Judgment must be for plaintiff,
Reeves v, Chase, 11 W, L. R. 459; 2 Alta.
L. R. 133,

Machinery — Written contract — [Illi-
terate purchaser—Contract not read to or
by—Purchaser bound only by terms under-
stood by him.]—Action on a mortgage to
recover price of machinery. Defendant was
illiterate :—Held, that he was not bound by
written order, but by express terms made
with agent, and legal implications arising
therefrom, Mortgage held valid, as when
executed, defendant had been recommended
for his homestead patent though not so when
he signed the agreement, Mortgage effective
so far as it conforms to the agreement as
found. Canadian v. Peck, 11 W. L. R, 605.

Measure of damages — Resale—Onus

Fair price — Substituted agreement —
Tender.]—The defences to an action for the
price of a horse were: (1) that the plain-
tiff, at the sale, warranted the animal to
be no more than 10 years old, whereas in
fact he was older; (2) that the plaintiff in-
structed the defendant to sell the horse, and
said that he (the plaintiff) would accept the
amount realised as payment in full; that the
defendant sold the horse for $30, and tend-
ered that amount to the plaintiff, who re-
fused to accept it:—Held, that the measure
of damages for a breach of warranty of a
chattel when the article has not been re-
turned (as here) is the difference between
its value with the defect warranted against
and the value which it would have borne
without that defect, The onus was on the
defendant to prove that, and he did not do
it; it was not sufficient to shew that the
horse was sold for $50; he must shew that
the sale was for a fair price, the sale not
being at auction.—Held, also, that a smbsti-
tuted agreement was not proved, and there
was no evidence of a tender. Beck v. Graham
(1911), 16 W, L. R. 201, Sask. L. R.

Obligations of the vendor — War-
rantics of hidden defects — Guarantee when
selling—Action to sct aside the sale—Dili-
genee.]—A declaration by a vendor before
a sale that the thing has not a certain speci-
fic defect, constitutes a special warranty
when selling with regard to this point, and
receives its effect notwithstanding the subse-
quent conclusion of the sale without a war-
ranty in general terms. Hence, an action
to set aside the sale for violation of this war-
ranty is not subject to the rule of Art, 1530
C. C. regarding the diligence with which an
action for rescission must be hrought. Gal-
lant v. Bilanger, 36 Que. 8, C. 5.

Onions, 14 tons of — To be shipped to
Manitoba — Nonconform, of contract.] —
Plaintiff brought action to recover price of
14 tons of Dutch sets (onions). According
to agreement they were to be small, hard, dry
and unsprouted, and were to be shipped
from county of Perth, Ont., to Brandon,
Man,, and to be inspected and approved of
before shipment, Upon inspection defend-
ant refused to accept delivery.—Held, upon
the evidence, that the goods tendere? were
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nonconform, of contract. Action dismissed

with costs.  Kastner v. Mackenzie (1909),
14 0, W. R, 1268, 1 0. W, N. 288,

Quality — Deduction for inferiority —
Notice of breach, Meech v. Ferguson, 5 0.
W. R, 778,

Quality of goods — Remedy— Laches
Estoppel.]—A buyer is bound to use dili-
gence in availing himself of the remedies he
has inst the sel as warrantor of the
quality of the thi Id ; more particularly
when he has to shew that he was not him-
self to blame in respect of its not suiting the
purpose for which it was bought, Hence a
builder of a bridge who buys cement which
he finds unfit for his work, and allows 6
months to elapse thereafter, is estopped from
claiming damages from the seller, when it
can no longer be ascertained whether he had
mixed it properly, or whether he had not
allowed it to deteriorate through exposure to
moisture, Trudeau v. Lafleur, 32 Que. 8.
C. 223,

Parol evidence.]—A written contract
was entered into for the sale by deserip-
tion of a specific article, namely, a gasoline
engine with a pump standard, Tt was not
pretended that the article did not answer the
description :—Held, that the contract must
be taken to cover, as it purported to do, the
whole contrnet between the parties, and parol
evidence was not admissible to shew a war-
ranty made prior to tl » entering into of the
contract which was inconsistent with the
written warranty, as it would be allowing
the admission of parol evidence to control,
vary, add to, or subtract from, the written
contract; and the statements alleged to have
been made by the vendors, and acted on by
the purchaser, were not such as to constitute
a separate and independent collateral agree-
ment, and admissible as such. Northey Mfg.
Co. v. Saunders, 20 C. L. T. 171, 31 O. R.
475.

Rebuilt engine is a second-hand engine
and the representation that an engine was
rebuilt is not a condition of sale but a war-
ranty, for the breach of which the vendors are
liable in damages, New Hamburg Mfg. Co.
v, Webb (1911), 18 O, W, R. 216, 2 0. W.
N. 588, 23 0. L. R. 4.

Remedy — Return of article.]—Where
in a contract for the sale of a gasoline en-
gine and tank there was a warranty that if
the engine would not work well, notice there-
of was to be given to the defendants, stating
wherein it failed, and giving a reasonable
time to get to it and remedy the defect, and,
if such defect could not be remedied, the
engine was to be returned to the de-
fendants and a new engine given in its
place: — Held, that the plaintiffs remedy
under such warranty was for the return of
the engine and its replacement by another
engine, and not for damages for breach of
warranty., Hencheliffe v. Banwick, 5 Ex. D,
177, followed Hamilton v. Northey Mfg.
Co., 20 C. T. 178, 31 O. R. 468,

Removal of goods—Fstoppel from set-
ting up defective quality.]—The purchaser
who accepts the goods sold at the place
agreed upon for delivery and removes them
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elsewhere, is estopped from setting up their
defective quality as a ground for claiming
a reduction of the price or a rescission of
the sale, Bessette v, Lyall (1910), 38 Que.
8. C, 474

Representation — Intention—Reliance
on—FEvidence, |- ery affirmation as to the
character of goods at the time of the sale is
a warranty, but it must appear that the re-
presentation was intended as a warranty, and
was relied upon by the purchaser, and formed
a part of the itract,  Taylor v. Poirier,
8 W, L. R. 49, 1 Sask, L. R. 204.

Representation — Jury — New trial.]
—The general rule is that whatever the ven-
dor represents at the time of the sale of a
horse is a warranty, but often there must be
discrimination between lang merely of
expectation, estimate, or , and that

which constitutes a representation or war-
ranty, and the attention of the jury should
be called to this distinction, in pointed lan-

guage.—Principles which should govern the
Court in limiting the inquiry upon a new
trial, [Irvine v, Parker, 40 N. 8. R. 292,

Representation as to quality — De-
livery and acceptance—Part not as warranted
—Deduciion of damages.]—The purchaser of
a specific lot of eges at fixed price cannot,
after delivery and acceptance, reject and re-
turn them because of a r 'ntation, made
in good faith by the vendor, that the pro-
portion of good eggs in the lot was greater
than it turned out to be, but is entitled to a
deduction from the vendor's cluim by reason
of getting a smaller quantity of good eggs
than he was led to expeet, such deduction
being allowed by way of damages for breach
of warranty. Prout v. Rogers Fruit Co., 18
Man, L. R. 240, 9 W, L. R. 554.

Representations as to quality—War-
ranty—Breach—Measure of damages—Sale
of (ioods Ordinance, sec. 51, sub-secs. 2 and
8—Loas of profits.]—The plaintiffs purchased
from the defendant a second hand threshing
outfit for $1,000. The defendant represented
that the engine and separater were in a first-
class state of repair, and were ready to go
into the field and do good work and thresh in
competition with any other machine; that
the engine had been reflued the year before
with new flues; that the separator had been
all overhauled and put in good shape; and
that the belts were in good repair:—Held,
upon the evidence, that these representations
were not true; that they were relied upon
by the plaintiffs; that the defendant knew
the machine was being purchased to do public
threshing ; that the representations were ma-
terial ; and that the plaintiffs would not have
purchased had the representations not been
made.—Held, therefore, that the statements
made to the plaintiffs were warranties, and
there had been a breach of them.—The meas-
ure of damages for breach of warranty is
set_out in the Sale of Goods Ordinance,
8. 51, s-s8. 2 and 3, and is the difference
between the value of the goods at the time
of delivery to the buyer and the value they
would have had if they had answered to the
warranty. And held, upon the evidence, that
the machine, when sold to the plaintiffs, was

were not entitled to damages for the loss
of profits which they would have made if the
machine had been as warranted; the reason
why they did not continue threshing was on
account of an accident to the engine, which
might have happened if the machine had been
as represented.  Seramlin & Smith v. Phalen
(1010), 14 W, L. R, 259, 3 Sask. L. R. 104,

Representations of agent — Warranty

Breach—*Condition” and “quality” of fruit
trecs—Remedy in damages for breach of con-
trat—Remedy given by contract—Replacing
trees by vendor—Purchaser not confined to
that remedy.]—Action to recover price of
nursery st Counterelaim for damages, it
being claimed goods not up to quality con-
tracted for, The trial Judge in the County
Court gave judgment for $253.25 and for $200
damages on counterclaim: — Held, that he
could have given judgment on counterclaim
for an amount to counterbalance plaintiff’s
judgment, An express warranty in the con-
tract was that trees were to be in “good
condition,”—Held, on an appeal, that “con-
dition” here means “quality.” The contract
contained a proviso that stock failing to live
could be replaced at half price if plaintiffs
were notified by a fixed date.—Held, that
this does not prevent defendant from claim-
ing damages by an action. Appeals dis-
missed. Wellington v. Fraser (1000), 14 O.
W. R. 201, 19 O. L. R. 88,

Sale by sample — Endorsement of bill
of lading.]—The defendant wrote plaintiffs
that he had a car of wheat “on the track "
for sale and sent samples, which plaintiffs
agreed to buy. Instead of being on the track,
the wheat was in defendant’s elevator, and
was shipped on 80th Aungust, but billed to his
own order, On the first September plaintiffs
gave defendant a cheque for the full amount
and bill of lading was endorsed to them.
When the car reached plaintiffs part of the
wheat was damaged, getting wet in transit on
30th or 31st August. Having sold the dam-
aged wheat at a loss plaintiffs now sued for
damages :—Held, that they must succeed as
the defendant was the owner of the wheat
until the bill of lading was endorsed to the
Jlaintiffs on the first of September, the wheat
aving been damaged before the latter date,
Moore v, Laird, 9 W, L. R, 199,

Sale of Goods Ordinance, ss. 13 (b),
15 (1) — Condition or warranty—Implied
u'arran{y of fitness — “Course of the seller's
business” — Second-hand article.] — Where
goods are sold on a representation, amount-
ing to a condition of the contract, if the
buyer accepts the goods, the effect of s. 13
(b) of the Sale of Goods Ordinance, is that
the condition sinks to the position of a war-
ranty, unless there is an express or implied
term in the contract giving a right of rejec-
tion under such circumstances.—Mere ex-
pressions of commendation by the seller are
not representations or warranties; and,
semble, where a buyer says he will buy a
specific article at a given price, if the seller
will guarantee it to be in perfect condition,
and the sale afterwards takes place at such
price, in the absence of evidence of an express
assent on the part of the seller to such

i r Wi y, it will not be

worth $500; the plaintiffs' damages were
therefore, $500.—But held, that the plaintiffs

P o
deemed either a condition or a warranty.—
The implied wacranty of fitness under s. 16,
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&8, 1, of the Sale of Goods Ordinance, does
not apply where the seller is not a regular
dealer in the class of goods sold ; and, semble,
not to second-hand goods. Robertson V.
Morris, 1 Alta, L. R. 403, 8 W. L. R. 611.
An appeal was dismissed without express-
ing any opinion of approval or disapproval.
;;;lt'vat emptor applies. Ibid, 10 W. L, R.
4.

Sale of horse — Subsequent development
of vice.]—A horse sold by the defendant to
the plaintiff was guaranteed sound and with-
out vice, fault, or tricks, The evidence
shewed that for a period of eight years prior
to the sale the horse was without faults or
tricks, but that, immediately afterwards, in
the hands of the plaintiff, it baulked and
kicked when in harness, and was useless for
the purpose for which it was purchased.
Judgment having been given, on these facts,
in favour of the defendant:—Held, McDon-
ald, C.J., dubitante, that the appeal must be
;li]x;mi ed. MceGill v. Harris, 36 N. 8. R.

Second-hand goods — Provision eax-
cluding other warranties — Application to
implied warranty under Sales of Goods \ct.)
—The plaintiffs sold to the defendant an
outfit of threshing machinery, consisting of
a second-hand separator, an engine, and sev-
eral other articles, The plaintiff alleged an
express warranty that the machinery was
to be delivered in good working order and
condition ready to be operated, The agree-
ment of sale was in writing and contained
an express warranty that the machinery
would *“do good work if properly operated
by competent person The agreement pro
vided that the express warranty was not to
apply to second-hand machinery; and also
provided that **there are no other warran
ties, guarantees, or agreements whatsoever
other than those contained herein.” The only
part of the machinery complained of by the
plaintiff was the separator, to which, as it
was second-hand, the express warranty did
not apply :—Held, that the express warranty
was not essentially different from that al-
leged by the plaintiff; and as, by the terms
of the agreement, the express warranty did
not apply to the separator, the plaintiff
could not set up a warranty equivalent in
effect, though couched in slightly different
language.—The plaintiff did not allege the
implied warranty of reasonable fitness vn-
der the Sales of Goods Act; but the case
was treated at the trial as if it had been
alleged :—Held, that that implied warranty
was excluded by virtue of the provision in
the agreement that there should be no other
warranties, ete, which provision applied to
second-hand goods, which were not covered
by the express warranty. Sawyer-Massey Co.
V. Ritchie, 43 8. C. R, 614, 15 W, L, R. 444,
followed, Clark v. Wa'erloo Mfo. Co.
(1010), 16 W. L. R. 53, Man. L. R. .

Skill and judement of sellers.] — In
a loosely constructed contract for the sale of
specific goods the question arose whether
there was attached to the sale an implied
condition or warranty that the goods would
answer the particular purposes for which

they were procured. Court of Appeal held
that taking into consideration what was pre-
sent in the minds of the parties and the sur-
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rounding circumstances as developed by the
direct testimony that the defendants intended
to rely upon the skill and judgment of the
company. That the company understood
what was expected. That their obligation
had not been discharged, and that the writing
did not prevent, in this case, a scrutiny into
the facts, Appeal dismissed with costs.
Can. tias Power & Launches & Mackay v, Orr
Bros, (1911), 19 O. W. R. 235, 2 0. W, N.
1070,

Specific article I'mplied warranty
Knowledge of purpose — Inspection.]—In a
sale of a specific ascertained article, by one
who is not a producer or manufacturer, for
a particular purpe known to the vendor
at the time of sale, there is no implied war-
ranty on the part of the vendor that the
article is reasonably fit for the purpose for
which it is intended, if the vendee has in-
spected, or has had the opportunity of
inspecting it, before purchasing. Jordan V.
Leonard, 36 N. B, R. 518,

Specific article — Knowledge of purpose

—Representation of fitness — Evidence —
Repai ~ Liability for payment—Counter-
i Breach of warranty — Damages.

Hutchison v, Johnston (B.C.), 8 W. L. R.
201,

Specific article — Sale by description—
Reliance on vendor's representations—FProof
of falsity Implied warranty — Action for
price — Evidence — Credibility of witnesses.
Bannerman v. Barlow, T W, L. R. 859.

Specific articles — Express and implied
warranties — NSpecified articles under trade
name — Combination — Fitness for partiou-
lar purpose,] — The defendant bought from
the plaintifis an Eclipse thresher, a three-
horse power tread, Pitts pattern, and an
Eclipse bagger, for the purpose of threshing
grain for hire, and signed a contract in
which the goods were expressly warranted to
be of good material, durable with good care,
and, with proper usage and skilful manage-
ment, to do as good work as any of the same
size sold in Canada.” It was provided that
there should be no other warranties or guar-
antees than those contained in the agreement.
The articles individually were good of their
kind, but were not adapted to work in com-
bination, and it was impossible to thresh
profitably for hire with the apparatus: —
Held, that the implied warranty that the
goods should be reasonably fit for the pur-
pose for which they were, to the knowledge
of the vendors, bought, was not inconsistent
with the express warranty.—2, That the ex-
clusion by the terms of the agreement of
other warranties and guarantees did not ex-
clude this implied warranty.—3. That the
contract, being a single contract for the sale
of the combination of articles, the implied
warranty was not excluded, although each of
the parts of the apparatus was a specified
article under a trade name.—4, That in de-
ciding whether the purchaser had relied upon
the skill and judgment of the vendor, the
essential thing was not whether he had exer-
cised his private judgment, but what had led
him to exercise it as he did. Sawyer-Massey
Co, v. Thibart, 5 W, L. R, 241, 6 Terr. L.
R, 400.
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Threshing outfit — Incapacity of en-
gine and boiler forming part of outfit —

Contract — Construction — Implied war-
ranty — or of machines — Promise to
repair I'romissory notes Nubstituted
contract — Amendment. Bell v, Goodison

Thresher Co., 8 O, W. R. 881, 12 0. W. R.
477,

Traction engine—Note given in payment

Action on — Counterclaim for breach of
warranty Bvidence — Findings of jury—
Damages allowed purchaser.] — Plaintiffs

brought action on a promissory note for $260
given in payment for a traction engine, The
defendant counterclaimed for $600 damages
on the allegation that plaintiff falsely repre-
sented to defendant that the traction engine
purchased by him was a comparatively new
engine, while the fact was that it was an old
wornout and worthless engine. At the trial
judgment was awarded plaintiff on the note
for $207.33 and to defendant on their count-
erclaim for $600, upon the findings of the
jury.—Divisional Court held, that the jury
were wholly justified in adding $59 to the
sum of $541 proved, to make up the $600 at
which they assessed defendant’s damages;
that there was nothing to indicate that the
jury had not faithfully done their duty,
therefore the appeal should be dismissed with
costs. New Hamburg Mfg. Co. v. Webb
(1911), 18 O. W, R. 216, 2 O. W. N. 588,
23 0. L. R. 44,

Warranty against disturbance —
Goods takea by third person from possession
of unresisting purchaser — Recourse against
vendor.]—The buyer of goods in possession
of the articles sold who allows himself to be
despoi of them without resistance by a
third person has no locus standi to exercise,
against the seller, the remedy arising from
a warranty against eviction. Bastien v.
Langlois, 33 Que. 8. C 5

Written warranty — Inconsistent un-
dertaking of agent for vendors — Return of
goods — Condition precedent — Notice —
Waiver — Implied warranty — Counter-

claim — Defects in goods — Costs, Cock-
shutt Plow Co, v. Mills (NW.T.), 2 W. L.
R. 85605,

¢ DAMAGES—EVIDENCE.

19. WEIGHTS AND MEASURES.

Agreement — Objection not raised at
trial — Payments on account,]—When a de-
fendant seeks to avoid payment of an account
for lime furnished to him on the ground that
it was sold to him by measure and that the
used was not stamped as required by
hts and Measures Act, R. 8. C, e
104, the onus is on him to prove that the
measure was not properly stamped. Hanbury
V. Chambers, 10 Man. L. R. 167, followed.
Section 21 of that Act does not render it
illegal for parties to agree upon a sale by
some authorised measure, and then that the
quantities should be ascertained by author-
ised weights, and, when lime is ordered by
the bushel and supplied by weight, the sale
would not be illegal or void if the purchaser
knew that such was being done, and the onus
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is on him to prove that he did not know of
it. After the passing of 61 V. ¢. 30, s, 2
(D.), a bushel of lime was to be determined
by weighing, unless a bushel by measure
should have been specially agreed upon:—
Held, that, as to certain lime furnished by
measure afier the passing of the Act of 1898,
the plaintiff was entitled to recover for it,
on the ground that the defendant had not
raised at the trial the objection that there
had been no agreement for a determination
by measure. The defendant had voluntarily
made certain payments on account of certain
other sales of lime which were admitted to
have been illegal, but he gave no evidence to
shew that, when he made the payments, he
was ignorant of the illegality.—Held, that
he could not recover back the amount of
such payments. Hughes v. Chambers, 22 C.
L. T. 333, 14 Man, L. R. 163,

City by-law — Infringement — Ultra
vires — Constitutional law.]—Order nisi to
quash a conviction under a by-law for having
bread for sale without having weight and
baker's initials stamped thereon discharged :
~—Held, that local legislature had power to
give authority to city council to pass such
a by-law, and in so doing was not contra-
vening s, 8. 91, B. N. A. Aect, and coun-
cil had power to act under that authority,
Whether or not it was fancy bread is solely
for the magistrate. Ree v. Kay, 7T E. L. R.

Sale by measure — Place and manner
of measurement — Custom of trade—W hen
binding—Culling or refusal by purchaser of
unmerchantable goods.] — When goods are
sold by measure, and without agreement as
to place and manner of measurement, neither
party can validly make it without notice to,
and in absence of, other. In case of dispute,
between parties as to quantity delivered, it
must be determined by the Court according
to evidence, in usual way. — A custom of
trade, to be binding, must be one of universal
application and not a mere temporary, or
local. or particular custom of individuals,—
Culling of goods sold, or rejection of those
not according to contract, must be made by
purchaser at, or previously to, delivery.
Champaur Co. v, Brompton, ete., Co,
(1912), 38 Que. 8. O. 261,

Sale by weight — Determination of
weight—Completion of mln—ll'r-w'nd«'t‘aliun,]
—The sale of movables by weight, count, or
measure, is not complete until they have
been weighed, counted, or measured,—*“The
hay now found in a barn and two stacks,
58 80 much as the vendor has need of for
his own use,” is an indeterminate quantity,
and the purchaser of it at so much a ton
does not hecome the owner and cannot re-
vendicate it so long as the weighing and de-
termination of it have not been made,
Brown v, Lauzon, 28 Que, 8. C. 10.

SALE OF LAND.

Judgments Aet — Equitable mortgage—
Notice—Right to dispose of timber—Estoppel
by course of litigation.]—In 1891 O.'B. pre-
empted Provincial Crown land, and in 1808
M. obtained a judgment against him, which
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provided that he might cut timber from O'B.'s
pre-emption, and apply the proceeds in satis-
faction of the judgment, and which re-
strained O'B, for six months from cutting or
selling timber. M. registered his judgment
in 1809, In January, 1900, O'B. agreed to
sell to McK, the timber for §1,050, payable
at various times, part of the consideration
being the fees payable to the Crown for
Crown grant; and, on these being advanced
by McK., the Crown grant was deliverad
to him as security for such advance. The
plaintif moved for liberty to sell the land
under his judgment, and Drake, J,, made an
order for sale, holding that McK., being an
equitable mortgagee, was excluded by the
statute :—Held, reversing the decision, that
the sale should be subject to McK.'s interest.
Per Martin, J., that, as the plaintiff at the
trial induced the Court to grant him a judg-
ment recogniging the defendant’s right to
timber, he was cstopped from afterwards
contending that, by virtue of certain sec-
tions of the Land Aect, the defendant had
no right to dispose of timber, Manley v.
O'Brien, In re Mackintosh, 22 C. L. T, 74,
8 B. C. R. 280.

Judicial sale — Tenders — Sale to high-
est bidder—Re-sale, Piggott v. French, 6 O.
W. R, 308, 877,

See ARBITRATION AND AWARD—DEVOLU-
TION OF ESTATES AcT — EXECUTION —
EXECUTORS AND ADMINISTRATORS — F'RAUD
AND MISREPRESENTATION ~- INFANT—LAND
TITLES ACT — LIMITATION OF ACTIONS —

LuNATIC — MORTGAGE — MUNICIPAL CoOR-
PORATIONS — PRACTICE — PRINCIPAL AND
AGENT — REAL PROPERTY ACT — SETTLED
ESTATES Acr — SUBSTITUTION — VENDOR

AND PURCHABER,
SALE OF LIQUOR.

See INTOXICATING LIQUORS.

SALE OF LITIGIOUS RIGHTS.

See Liticrous RIGHTS,

SALE OF LOGS.

Ree TIMBER,

SALE OF LUMBER.

See TIMBER,

SALE OF MINE.

See DeEp — MINES AND MINERALS,

SALE OF PIPES,

Bee CoNTRACT

SALE OF LAND—SAW LOGS DRIVING ACT.

SALE OF POISON.

See PHARMACIST,

SALE OF RAILWAY.

See FIXTURES — RAILWAY.

SALE OF SHARES.

See CoMPANY,

SALE OF TIMBER.

See TiMpeEr,

SALVAGE
See ArpeAL — CoONTRACT—COSTS—INSUR-

ANCE—SuIP ~— WATER AND WATER-
COURSES,

SALVATION ARMY.

See ParTIES,

SASKATCHEWAN ACT.

See CONSTITUTIONAL LaAw.

SASKATCHEWAN CONTROVERTED
ELECTIONS AOT.

See Erecrions.

SASEATCHEWAN SUPREME
COURT.

See APPEAL,

SATISFACTION.
See CompANY — WILL.

SATISFACTION OF JUDGMENT.

See ARREST—COMPANY—JUDGMENT,

SAVINGS BANK DEPOSIT.

See Grer.

SAW LOGS DRIVING ACT.

See COURTS—WATER AND WATERCOURSES.




3931

SCALE OF COSTS.
See CosTts,
SCANDAL.

See SOLICITOR.

SCHOOL FUNDS.
See CONSTITUTIONAL LAw,

SCHOOLS.

. Hicu Scuoors, 3931.

PunLic ScHooLs

. SEPARATE ScuooLs, 3956,

3
1. HigH SCHOOLS,
Mai of ty pupils in
city school — Dispute as to amount to be

paid—Arbitration — County Court Judge —
Injunction. Essea v, Windsor Board of Edu-
cation, 3 O. W. R. 403.

Ontario high schools — Constitution
of high school district—Validity — By-law
of county council — Assent of Lieutenant-
Governor in council—Appointment of trus-
tees—County and township by-laws—Organi-
sation of board—Term of office of trustees
—Refusal to fill vacancies—High Schools Act
—Construction — Demand of trustees for
money to earry on school—Mandamus, North
Plantaganct High School Board v. North
Plantaganet, T 0. W, R, 17,

2. PusLic ScnooLs,

Accommodation for pupils — Forma-
tion of new section — Award — Action to
get aside—Mandamus—1'ostponement of ap-
plication—Convenienc Terms, Re Russell
& Doyle,2 0. W. R. T

Action by commissioners against

secretary-treasurer — Revendication of
books — asity for resolution authorising
action—Failure to produce — FEaception to

form.]—An action brought by school com-
missioners to compel their s ‘tary-treasurer
to give up the books of the commission must
be accompanied by a resolution adopted by
them authorising the action, Section 474 of
the School Code, which provides that every
action shall be begun by a resolution to that
effect, is imperative and obligatory, and if
such a resolution is neither alleged nor filed,
an_ exception to the form based upon such
default will be maintained, St, Croiz School
Commissioners v. Lemay, 33 Que. 8, C. 257

Action to restrain conveyance of
land and to recover property — School
trustees had brought an action to recover cer-
tain property and had obtained an interim

SCALE OF COSTS—SCHOOLS. 3932

injunction preventing its disposition. One
trustee retiring a new one was appointed.
The legality of the latter's appointment has
since been attacked. A majority of the trus-
tees and a majority of the ratepayers now
wish the action discontinued :—Held, that an
amendment may be made making a ratepayer
plaintiff; the Attorney-General should also
be made a plaintiff on obtaining his consent,
and the trustees made defendants, and struck
out as plaintiffs. 7Trustees v. Landry, 7T B.
L. R. 446,

Agreement for stated sum per month
—Application of section—~School Ordinance,
8. 155.]—Plaintiff had a written agreement
with defendants for payment of salary for
teaching at $50 a month for 6 months, the
agreement setting out the provisions of s,
155 School Ordinance. He taught for 6
months and received $300. In action for
$48.55, balance payable under the provisions
of above section :—Held, that the section ap-
plied although the agreement did not call for
a yearly salary :—NSemble, that the parties
could not have contracted themselves out of
the operation of the section. Porter V.
Fleming School District (1906), 6 Terr. L.
R. 848,

Ag t with teacher — Dismissal
—Neal— Validity.]—Semble, that where pub-
lic school trustees had entered into an agree-
ment for securing the services of a teacher,
and had directed the officer who had custody
of the seal to affix it, and both parties had
for two years acted on it as a binding agree-
ment, the fact that the seal had not been ac-
tually affixed did not invalidate the agree-
ment. Where such an agreement is ~ntered
into with the intention that it shall supe
a previous agreement of a like characte
tered into between the trustees and the same
teacher, if the second never becomes opera-
tive, the first agreement will remain in force
and govern the relations between the teacher
and the trustees. Where such an agreement
is valid on its face, and has been acted upon
for several years, the onus of proving in-
validity by reason of the requirements of s.
19 of the Public Schools Ac 8. 0. e
enacting that no proceeding of a rural
school corporation shall be valid or binding
unless adopted at a meeting at which at
least two trustees are present, except as
stated in that section, not having been com-
plied with rests upon the trustees; and
semble, that the absence of a formal minute
of the proceedings of the meeting at which
the first agreement was signed would not be
fatal to its validity. A teacher acting under
an agreement, who has been wrongfully dis-
missed, may treat his discharge as a rescind-
ing of the contract by the trustees, and,
adopting the rescission, is entitled to his
84 pro rata up to the time of his di
charge, and thence to the time of bri
his action. McPherson v. Usborne School
Trustees, 21 C, L. T. 181, 1 O, L. R, 261.

Alteration of boundaries — Arbitra-
tors — Appeal — Discretion — Mandamus. |
- The provisions of s.-s. 3 of s 39 of
the Public Schools Act, R. 8, O. ¢, 202, are
permissive, not imperative, It is plain
from a review of the history of the legisla-
tion as to the matter with which that
section deals, that the Legislature in 1887
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deliberately abandoned the policy of making
it obligatory upon the county council to ap-
point arbitrators, and plainly vested in the
county council the discretion of appointing
them or not, as it might in the exercise of
that discretion deem proper. Order granting
a mandamus to the county council to appoint
arbitrutors to hear an appeal against a by-
law of a township council providing for the
alteration of the boundaries of school sec-
tions, reversed, In re Wooliver & Kent, 20
C. L. T, 97, 31 O. R. 606.

Alteration of boundaries — Division
of sections — Appeal Maintenance of
school — Refusal Demand—Particulars.
~ There is no appeal from resolutions of
school commissioners changing the boundaries
of school sections, if such resolutions have
not been read and published according to
law, even when they have been partly
acted upon. When a notice of appeal
in the matter of a school complains of the
refusal of the school commissioners, the ap-
peal will not he dismissed, upon motion, for
default in shewing a demand. — But the
appellant will, upon motion of the school
commissioners for particulars of the demand,
be obliged to declare where, when, how, and
by whom the school commissioners received
a demand to maintain a school in a particu-
lar section. Rozon v. St. Lazare School Com-
missioners, 3 Que, P, R. 249

Al i of b dari —  Union
school section.] — There was no proof
of the formation of the union school sec-
tion in question, but it was shewn that
for many years a lot in one township had
been marked in the assessment roll as in a
school section of the adjacent township,
to which the taxes received in respect of that
lot were paid; that in various reports and
returns made by the school inspector the
owner of the lot was treated as a ratepayer
in respect of the school section of the ad-
jacent township; that his children went to
the school established there; and that in the
township school map, prepared by the town-
ship clerk under the provisions of s.-s. 4 ul'
8. 11 of the Public Schools Act, R. 8. O.
the lot was marked as in the school section
of the adjacent township:—Held, that the
evidence was sufficient to shew that the union
school section existed in fact, and that s, 42
of the Act applied to it, so that it must be
deemed to have been legally formed, History
and object of that legislation discussed.
Proper corporate deseription of the trustees
of a union school section pointed out. A
municipality in which there is any territory
forming part of the union school section in
question, is concerned, within the meaning
of 8, 43 of the Aect, in any proceedings for
the alteration of the section, and these pro-
ceedings must be based upon a_petition of
five ratepayers of this municipality, though
not necessarily of ratepayers in the territory
itself, Nichol School Trustees v. Maitland,
19 C. L. T. 384, 26 A. R. 506,

Alteration of school sections — Ap-
peal — Arbitrators — By-law — Description
ol lots.]—The arbitrators appointed by a
county council on appeal from the refusal
of a township council to alter school sec-
tions as asked in a petition of ratepayers,
C.0.L—125.
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have power only to grant or refuse what is
asked for in the petition, and have no power
to direct the formation of a section differing
from that asked for in the petition. Re
Southwold School Sections, 3 0. L. R. 81,
applied. In by-laws altering existing school
sections or adding territory to them, the lots
and parts of lots dealt with must be accur-
ately and exactly described. In re Sydenham
S huol Sections, 23 C. T, 305, 6 O. L. R,
\\ R. 830, Affirmed 24 C. L. T.
. 49, 83 0. W, R, 227,

OI.

Annexation of part of township to
elty — Nale of school site.]—By proclama-
tion part of the township of B. was added
to Hamilton. Within the added part was an
entire school section in which was the school
house and ¢rounds used for school purposes,
The Hamilion Board of Education took pos-
session of said school grounds for school pur-
poses, but subsequently not requiring them
offered them for sale :—Held, that the Board
could make a good title. Ke Hamilton and
MeNicol, 12 O. W, R, 1015,

Board of commissioners — Trustee —
Legality of appointment — Public Instruc-
tion Act (N.8.), 8. 37.]1—Quo warranto pro-
ceedings to determine the validity of the elec-
tion of school trustees. The information was
dismissed. An appeal also dismissed: —
Held, that there was a meeting but no
tion, so that the District Board was entitled
to nominate the trustees, R, v. Buchanan,

7 E. L. R. 465,

Board of Education — 15 1. ¢. 17 —
Ovrder locating schoolhouse within three miles
of another — School rate — Appeal.]—Ap-
peal from a conviction for a school rate,
The 15 V. e. 15, s, 25, enacted that a school-
house could not be legally located within
three miles of one already established under
the Act. In this case the school was located
within the limit and it was contended that
the Board of Education had no power to
establish it and the rate was therefore void,
in answer to whicl respondent’s counsel con-
tended that the decision of the Board estab-
lishing the school (until reversed on certio-
rari) was conclusive and that no evidence
could be heard to contradict it.—Section 15
of the Act also provided that when a settle-
ment desired the erection of a new school
district, five of the inhabitants should make
a request therefor in writing to the Board
which was then to “proceed as pointed out
by the Act” The requisition was dated in
January, 1853, but the Act did not come
into fo until April, and it was urged that
the requisition must have been to the former
Board, which had not the powers of the
present one:—Held (Peters, J.), that the
decision of the Board (until quashed) was
conclusive and that in collateral proceedings
no evidence could be heard to contradiet it.—
2. That the requisition was not such as the
Act required, and that all proceedings
founded on it were void. Robinson v. Me-
Quaid (1854), 1 P. E. L. R. 103.

Board of trustees — Power to accept
bills of exchange — Evidence of authority of
sccretary-treasurer and chairman — Seal.)—
One Broley was erecting a school building
for the defendants, and, being indebted to the




!
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plaintiff, gave him an order on the defend-
ants for the amount of his indebtedness. On
presentation of the order, which was held to
be an inland bill of exchange, a memoran-
dum was endorsed thereon as follows: * This
order is accepted and to be paid when con-
tract for school is completed and money be-
comes due;" which was signed by the seere-
tary-treasurer and chairman of the board,
and the corporate seal affixed. There was no
evidence that the aceeptance of this bill of
exchange or order had been authorised by the
board: — Held, that a corporation has no
power to make or accept bills of exchange,
unless such power is expressly given by the
Act by which the corporation is created, or
the power attaches inferentially where the
nature of the business is of such a character
as to render such making or acceptance
necessary in the course of its business; and,
as no such power is given by the School
Ordinance, and as it is not an incident to
or necessary for the purpose for which the
board is ereated, the board had no power to
accept the order, and the plaintiff could not
recover thereon.—2. That, as there was no
evidence that the board had authorised the
acceptance of the order, the plaintif could
not recov r. Stephens v. North Battleford
School District, 1 Sask. L. R, 506, 9 W. L.
R, 501

Board of tr\uteel — Powers—Building
school house imploying architect to pre-
pare plans — Rejection of by-law authorising
eopenditure — Quantum merwit.] — It is
within the power of trustees of public schools
to employ an architect for hire to prepare
plans, ete,, for a proposed school house, and
an architeet who has prepared such plans is
entitled to be remunerated on a quantum
meruit, even though a by-law authorising the
necessary exper diture for the building is re-
jected by the municipal council or the elec-
tors; Boyd, C., dissenting on the ground that
the plaintiff was not entitled to be paid, in
the special circumstances. Judgment of
MacMahon, J., 12 0. W. R. 864, reversed,
Erb v. Dresden Publie School Board, 18 O.
L. R. 295, 13 0. W. R. 503,

1]

Boundaries of school sections — By-
law — Petition Award — Powers of arbi-
trators Finality Award set aside as to
one section Effect on others. Re Kincar-
dine School Sections, 4 0. W. R, 157,

By-law for erection and maintaining
continuation school — Application to qu(uh
—R. 8. 0. (1887), ¢. 226—9 Edw. VII.,
90, 8. 9—9 Bdw. VI, c. 91, s 4. )—\hd:l]».
ton, J. (17 O. W. R. 210, 2 O. W. N. 152),
dismissed a motion to quash a by-law for the
erection <nd maintaining a continuation
school, based on a by-law of the county set-
ting aside and establishing the township as a
continuation school district. The same town-
ship had been previously constituted a high
school district by by-law, but no trustees were
ever appointed, no site purchased or anything
done under that by-law. By the High ’ivhool
Act, 9 Edw. VII. c. 91, s. 4, wherever a high
school district has existed in fact for 3
months, it shuil continue to exist and shall
be deemed in fact to be a high school district
under the same Act, no matter whether
originally regularly passed or not.—Divisional
Court held that the above section did not

apply as the limits of the high school district
had never been defined and was not in exist-
ence at the time of the passing of above Act.
Another later by-law for the erection and
maintenance of a continuation school was
valid. Order of Middleton, J., confirmed.—
Riddell, J., dissenting, held, that the by-law
of the vnuntv was invalid, therefore it fol-
lowed that the township by-law was also
invalid and should be quashed. Robertson v.
Grand Trunk Rw. Co., C. R,, [1009] A. C.
180, specially referred to. Henderson v.
West Nissouri (1911), 18 O. W. R.1,20.
W. N. 529, 23 O. L. R. 21.

Change of school site Mumw to
determine — Poll Right of farmers' sons
to vote.]—By the Public Schools Act, 1
Edw, VIL c. 39, s, 34 (0.), it is enncted
that the trustees of every rural school section
shall have power to select a site for a new
gchool house, or to agree upon a change of
site for an existing school house, and shall
forthwith call a special meeting of the rate-
payers of the section to consider the site
selected by them; and no site shall be
adopted, or change of site made, except in
the manner hereinafter provided, without the
consent of the majority of such special meet-
ing :—Held_ that there is power to hold a
poll at such a meeting, and that at such
polling persons entered on the assessment
roll as “ fnrm--n wna " are entitled to vote.
MeFarlane v, Trustees, 9
0. W. R. 183, U() l: R. 220.

Collection of rates — Description of
land Irregularity — Action for rates —
Defence — Res judicata — (osts.] — The
deseription of land as No. P 628 of the
official plan of the parish of ., "ina
collection roll in respeet of mlmnl rates, is
sufficient according to the terms of Arts, 342
and 360 of the Schools Act, when a part
only of the lot described by its eadastral
number in the municipal valuation roll, is
contained within the limits of the
municipality, Therefore, an irregula
this kind (if it is one) ean only be
in a demand of rectification, or rather as a
preliminary ground ; it cannot be set up as a
defence to the merits against a demand for
recovery of the A judgment which
dismisses an action for defanlt to observe the
preliminary formalities cannot be set up as
res judicata against a second action begun
after the formalities have been observed—
The pay ent of the coste of a first action
dismissed with costs is not required as a
condition precedent to the institution of a
second. St. Boniface de Shawinigan School
Commissioners v, Showinigan Water Power
Co., 31 Que. 8. C. 8

Collection of rates — Protestant separ-
ate school Building—By-law—DPetition —
Status of plaintiff, Scott v. Ellice, 2 0. W,
R. 880, 4 0. W. R. 38, 03.

Commissioners — FElection of — Duties
of president—Ncw municipality rocedure
Justice of the Peace—NStatus of candidates
Of mover and seconder.]—The president of
a meeting for the election of school commis-
sioners may have other persons to help in the
]wr{urmnnw of his duties, provided that he
is present during the whole time of the elec-
tion, personally, authorizing and participa-
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ting in all that is done, In case of »
first election of commissioners in a new
municipality, whilst it may be said that this
ion ought to be presided over by a jus-
tice of the peace or three electors, if the resi-
dent justice of the peace is not in fact
known as such, the three electors may ecall
the first meeting. The irregularity in case
of such meeting will not nullify the election
if such justice of the peace is present and
allows nominations to be made without pro-
test, and only calls in question the legality
of the mee tter the proclamation of the
eleetion « oners by the president of
the meeting. The lack of status, supposing it
existed in certain persons who moved and
seconded the nomination of candidates,
would not render the election void, The
fact of candidates being indebted for school
» neighbouring school municipali-

new municipalit
render such

has been formed,
ndidates ineligible

does not
as school

commiss rs under the terms of Art, 14
of the School Code. Nadon v. Labelle, T
Que. P. R. 45.

Commissioners — Liability to valuators
—Valuation roll—Errors in—Correction. |
The valuators named by the superintendent
of public instruction are entitled to be paid
for their services by the school imission.
2. The commissioners of schools cannot de-
clare void the valuation roll prepared by
their valuators, because lands belonging to
dissidents are entered thereon, or because the
description of lands therein is erroncous, but
ought, according to the provisions of
% of the statute respecting public in-
struction, to examine and correct the errors

in the roll. Robert v. Commissioners of
SNehools of St. Hermengilde, 20 Que, 8, C.
540,

Contract Nalary — Evidence — Parol

Nchool returns — School regu-
lations.]—In an action in a County Court
brought by a publie school teacher for a
balance of salary, evidence of a parol agree-
ment of January, 1902, and the school re-
were admitted to explain a written
itract signed by the parties on the 4th
February, providing that the plaintiff should
teach for the unexpired portion of the term

agrecment

ending the 30th June, 1902, for § The
term contained 121 days, of which the
tiff’s contract ¢ 100, The plaintiff

taught for the unexpired portion of the term,
and was paid the agreed salary, and con-
tinued teaching the next term, which begun

on the 1st July and ended on the S1st De-
cember following, but which, in consequence
of holidays under the regulations of the
board of education, contained only 92 teach-
ing days. y returns sent to the chief
superintendent by the teacher and trustees,

as required hy the school law, stated the
salary to be $180 per year. These returns
were sworn to by two of the trustees, The
trustees refused to pay the plaintiff for the
ghort term more than $09, asserting that she
was entitled only to |Iu~ same rate per day
as the first term, viz.,, The. per day. Clause
4 provided * that for a term or any part of a
school year the teacher is to receive such
proportion of the salary stated in the con-
tract as the number of days actually tanght
bears to the whole number of teaching days
in the unexpired portion of the term,” in-
stead of *in the school year,” as in the form

SCHOOLS.
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preseribed by the
which provides that

regulations, clause 5 of
“in defaull of written

notice the contract shall continue in f
from school year to school year." e
County Court Judge, reading the written

agreement and the parol evidence together,
found that the plaintiff was entitled to I
Held, that the finding
Nouthampton School Trustees of
9 v. Haines, 36 N, B, R. 617,

for the short term:
was right.
District No.

Contraet with teacher Execution by
trustees—Necessity  for meeting—*“Continu-
ation class "—Appropriation of payments—
Salary—Days of absence, hlwm;u v. Bas-
tard School Trustees, 2 0. W, R.

Dismissal of teacher by trustees —
Appeal to Commissioner of BEducation —
Affirmance or non-reversal of dismissal
Right to alter decision ounds of decision
~Salary of teacher lence—~Certificate
of acting deputy commissioner Engage-
ment of teacher—Minutes of school board.
l ipsham v. Grand Prairie School District
No. 833 (N.W.I".), 6 W. L. R. 95.

Dismissal of teachers — School boards
cannot dismiss teachers without specifying
their reasons therefor. Such dismissals can
only be decided upon at a special meeting

called for that purpose. The School Act
- ratepay al ru-uu-d\. there-
fore he may mkn advantage of C. P, 50. In

present case, the Court granted petitioner, a
ratepayer, an injunction to prevent the
Catholic School Commission of Montreal
from carrying into effect a resolution whereby
it dismissed a number of its employees, with-
out giving any reasons for so doing, and at
same time paying them the amount of their
salaries for the whole period of their con-

tracts, A ratepayer cannot prevent the
commissioners from committing an illegal or
arbitrary act, but he may always prevent

the doing of something which is ultra vires.
St. Denis v. Catholic School Commission
(1910), 17 R. de J. 1, 12 Que. P. R, 112,

Dissolution of union school section
Formation of new union section and non-
union section—Award—Jurisdiction ot arbi-
i ~Oosts—Reference  back
of Public Schools Act
Churchill and ownships of
Goderich and Hullett, 6 O. W, R. 66,

Division of township into sections

Mandamus—Demand Particular by-law

Duty of council—Discretion—New
mmilul township—I*ublic Schools
12 Construction—Costs.  Re
Widdifield, 5 O. W. R. 47,

t, 8.
Ellis and
11 O. L. R, 284,

Election of truste
Formation of school district—Invalidity of
acts of trustees Public policy—Authority
conferred by Commissioner of Fduecation
Letters to deputy commissioner—Illegal dis-
tress for school tazes Nchool Assessment
Ordinance—~School Ordinance—Damages, | —
Action for damages and for a return of a
horse seized for non-payment of school taxes,
The horse was returned:—Held, that the
school trustees had not been properly elected,
Judgment  for  plaintiff, Macdonald v.
Brown (1909), 12 W, L. R. 713,

— Invalidity —
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Engagement of teacher — Oral con-
tract—Resolution of scnool commissioners—
Dismissal—Ntatus of teacher to sue for re-
scission — Notice of school meeting—Oral
notice.] — A (eacher engaged by word of
mouth only, but by virtue of a resolution of
the school commissioners in which she was
indicated by name, and who filled the place
of teacher for a scholastic year, is in a posi-
tion to bring an action to set aside a second
resolution of the commissioners putting an
end to her engagement. The commissioners
cannot in such a case plead by way of ex-
ception the fact that the engagement was not
in writing. Resolutions adopted by scLool
commissioners at a meeting called by oral
notice given to each commissioner are not
on that account void. Written notice is not

prescribed by Art, 206 of the Schools Act on
rvuln of nulht\ and may be replaced by an
oral notice, if no pru-]ndw- results there-
from. Monfette v. School Commissioners of
Ste. Anastasie de Nelson, 29 Que. 8, C. 487,

Erection of school district — Consent
of ratepayers—* Actual Resident "—Person
i 4ﬂwlvd" — Residence—Domicil.] — The
expression “all the n-uulonl ratepayers uf
fected by such permission,” as used in s 2
of the School Ordinance, e. 5, C. O. 1898,
means, not ‘“all the resident ratepayers,”
but only those who are affected by the dis-
trict being more than five miles long, and
when the district purported to be erected is
in fact over five miles long, the residents in
each of the tiers of sections which lie at the
extremities of the district must be considered
as affected, since it is impossible to say
which tier should be regarded as the excess
in length. Where a ratepayer owned real
property in the district, and had n house
with furniture in it locked up on this pro-
perty, but rented a house out of this district
for the use of his wife and family, while he
was prospecting in the mountaing and for
some time also working in a coal mine, both
out of the district:—Held, that he was not
an “actual resident” whose consent in writ-
ing could be required under s 12, 'l'hn
meaning of * residence,” *“‘ actual residence,”
and * domicil vonuuh-rml Curren v. Me-
Eachren, 5 Terr. L. R.

Expenditure — Annual estimates—Re-
vision—Power of municipal couneil.]—Un-
der the proper construction of ss, 65 (9) and
71 (1) of the Public Senools Act, 1 Edw,
VII. e, 39—which provide that the publie
school trustees are to submit to the munici-
pal council an estimate of the expenses of
the schools under their charge for the cur-
rent year, and that the council shall levy
and colleet upon the taxable property of
the municipality such sums as may be re-
quired by the trustees, and shall pay the
same to the treasurer of the public school
board—the right of the school board, in pre-
paring their estimate, is to include therein
everything that in their best judgment may
be needed to meet legitimate expenditure,
that is, expenditure upon objects or for pur-
poses within their lawful authority, nnd their
duty to the council is to prepare it in such a
manner s to shew generally what these pur-
poses are, and what is required in respect
of each. The right and duty of the council
is to examine the estimate so far as to ascer-
tain that it is for purposes intra vires of the
#chool board. If an item or class of items
is not authorized by law to expend money, it

m the right and duty of the council to reject
it. But beyond this the council cannot go.
The council has no voice in the control or
management of the affairs which are com-
mitted by law to the school board; its duty
is to levy and collect and pay out, from time
to time, as required, the moneys shewn by
the estimate to be necessary for lawful
school purpuws .ludgmnnl nf a Divisional
Court, 2 O, L, R, 727, T. 15,
afirmed. In re Toronto l'llhhc N‘hrml Hoard
and City of Toronto, 22 C, L. 1. 279, 4 O.
L. R 468, 1 0. W, R, 443,

Expropriation of land for school
purposes — Infants interested in land —
Appointment of arbitrator by County Court
Judge on their behalf — Validity—Publie
Schools Act—Parties to arbitration—Execu-
tor—Injunction—Costs. MeDonald v. Ot-
tawa Public School Board, 12 O. W, R. 572,

Formation of new school section —
Award—Action to set aside—Costs—Submis-
sion nf rights, nuult' v. Drummond School
Trustees, 2 0. . 1029,

Formation of new school tion —
Award of arbitrators — Statutory require-
ments—Area of section— N umber of children
of s age—Determinaion of arbitrators
—Jurisdiction—1'ower of Court to review.
Re Bainsville School & ition, 4 O, W, R.
455, 5 0. W. R. 250,

Formation of union school section—
~Alteration in boundaries — Award—Deti
tion — Ratepayers in two townships —
Necessity for petition from both — Setting
aside award—Costs, Re Osgoode and Moun-
tain Union School Section, 3 0. W. R. 8T,

Formation of union school section—
—Appointment of arbitrators Amendment
of Public Schools Act—Effect on pending ap-
peal—Stay of proceedings. Re Arthur and
:.;h‘nln Union Nechool Section, 4 O, W, R,

Formation of union school
— Award — Appointment of arbitrators —
Township councils—By-law—Resolution —
Description of lots—Reference to petition—
Arbitrator — Municipal clerk — Award —
Unanimity — Publication — Time—Uncer-
tainty as to surplus—Reference ba
Arthur and Minto Union School Section, No.
17, 2 0. W, R. 930,

Membership of high school board
of village -— Representative of publie
school  board—Rural school section—Union
school  section—Village school board—High
Schools Act—Mandamus— Costs.  Re Rock-
land Public School Board and Rockland
High School Board, 10 O, W. R. 1002,

Hodol school — Town separate from
ility of county. Toronto June-
ion Public School Board v, (' mmly of York,
3 0. L. R 416,1 0. W, R. 216,

Money for school site and building
7.llv~:‘ﬁny of school board—Notice—Meeting
Council—Adjournment—New Business —
ylww-l{rmlul of Debts-——Debentures.] —
A ter the injunction In n revious action (24
T, 15, 6 O. L. 3590) had been dis-
lulved the defendant m-hool board passed a
new resolution asking the village council to
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ass a by-law for the issue of debentures for
12,500 for the purchase of a school site and
the erection of a school house., This was
presented on the same day to the council,
who repealed their by-liw and passed a new
one as requested. The plaintiff then brought
this action to have the new by-law declared
invalid, alleging that notice was not given
to the members of the board of the object
of the meeting, and that the council meeting
was an adjourned one and no notice of this
by-law had been given:—IHeld, that, in the
bsence of some rule rvquirmz the object of
meeting to be stated in the notice calling
was unnecessary to specify the business
be transacted. Rer v. l’ulxlurrl SB & C.
), and La Compagnic de Mayville v, Wiit-
[1806] 1 Ch. 788, .tll'llllllflllﬂlud Marsh
v, Huron College Gr. 605, and Cannon v
Toronto Corn Exchange, A. R. 268, refer-
red to. It was the duty of every member of
the council to be present at the adjourned
meeting, and it was competent to the mem-
bers present to transact any business that
might have been transacted at the original
meeting. As the later by-law was puunml
only to overcome certain defects in the
earlier one, it might well have been passed
without any new requisition, The by-law
sufficiently recited the amount of the debt
intended to be ated, as it recited that ap-
plication had been made by the school board
to the council to raise $12,500 by debentures,
and it authorized an issue to that amount :—
Held, also, that s.-8. 1 of s, 386 of the Muni-
cipal Act, 1903, authorized the issue of de-
bentures providing for the payment of prin-
cipal and interest together by equal instal-
ments spread over the whole period for which
the debentures are to run, and is alternative
to the provisions of s.-s. D of s 384 of that
Act, Forbes v, hrlmnby Publiec School
Board, 24 C. L. 'T. 15, 130, 6 O. L. R, 539,
7 0. L. R, 137, 2'0. W, R. 047, 1158

Musicival oor +“ — P
of expenses—Taxes.]—Under # 62, s8-8 9,
of the Public Schools Act, R, 8, O, c¢. 202,
it is the duty of a board of education,
formed under s. 10, to nnhmlt Yo the mlmld-
pal council at certain times “an estimate”

of the expenses of the schools under their
charge for the twelve months next following :
—Held, that such estimate should furnish
the council witl, the like details upon which
the hoard base their own caleulation, and not
merely state a certain sum as required. If,
as in this case, the sum in question is for
repairs and improvements, there ought to be
information given as to the schools to be
repaired and improved, and the amounts re-
quired in respect of each, as well as -ome
indication of the nature and extent of the
repairs and improvements. The muuicipal
council have the right, indeed it is their
duty, to take some care that they are not
made the instrument by which any inten-
tional or unintentional excess of the powers
of the school board are given effect to b,
leyying for them any sum of money whicl

the law does not authorize them to exact,
Board of Education of London v. London, 21
C. L. T 210, 1 O. L. R. 284,

North-west Territori ublic school

b
—Meeting of Irunlan—dmklag rate of tara-
tion—Informal meeting—Minutes,]—A rate
of taxation not struck at a regular or s
cial meeting of a school board, but an ﬁ:
formal meeting, of which no minutes were

kept, was held to be invalid. — Quare,
whether the rate would have been validly
struck, even if the meeting had been a regu-
lar or special meeting, without a proper
minute.,  Vienna School Trustees v. Rosz-
kosz, 6 Terr. L. R. 51.

North-west Territories public
~Teacher — Dismissal of, by tr
Appeal to  commissioner of education —
Affirmance of dismissal—Right to alter deci-

hools

sion — Grounds of decision — Salary of
teacher, Clipsham v. Grand I'mlru \.Iu.ul
District No. 833 (NNW.T.), 3 W, 813,

Noﬁh -west Territories puhuc schools
Salary of- —School
Rate of

L. R.

payment
ing School Il:vnul
186.

3 W,

Ontario pnbllc schools — Change in
school site—Ixpenditure of money—Special
meeting of rate ers—Taking |m||f|ln.'lll
of farmers’ sons to vote—Public Schools Act

Injunction—>Motion for judgment. Me-
Farlan v, Greenock School Trustees, 8 0. W.
R. 672,

Ontario public schools — Dissolution
of union school section — Award—Reference
back — Formation of new wnion and non-
union sections — Including other lands —
Jurisdiction of arbitrators.] — There being
nothing in the Public Schools Act to bring
an award of arbitrators, appointed nmh-r 8.
46 of that Act, within the
tained in s 47 of the Arbit
8. 0. 1897 e. 62, there is power in the C uurt
or a Judge to remit the matters referred or
any of them for reconsideration to the arbi-
trators. There is also power in such arbi-
trators, when dissolving a union school see-
tion, to form both a union and a non-union
school section out of the lands which were
comprised in the dissolved union section ; and
in doing so, although they cannot bring into
the new non-union section any lands which
did not form part of the dissolved union sec-
tion, they have the power to include such
other lands in the new union section; and
there is no reason for limiting the arbitra-
tors’ jurisdiction to either action in exact
vunfurum) with the prayer of the rate-
payers’ petition or a rejection of their re-
uest. In re Sydenham School Sections, 6

L. R. 417, 7 O. L. R. 49, dis'inguished.
In re Churchill and (ladmrh and Hullott
1 0. L. R. 284, 6 O. W. R. 586,

Ontario public schools — Municipal
by-law — Altering boundaries of school sec-
tions—Motion to quash—Forum.]—A mo-
tion to quash a bhy-law of a municipality al-
tering the boundaries of a school section,
upon the ground that the by-law is invalid,
must since the statuto 6 Bdw. VIL c. 53, s.
29, 5.8, 4 (0), be made to the Judge of the
County or District Court of the county or
district in which the section is situate, and
not to the High Court, which has jurisdiction
only upon an appeal as provided by the
enactment, Re Almonte Board of Education
g:_? Ramsay, 12 O, 0. W. R.

Payment to city high school for
county prpils — Dispute as to — Refer-
ence to County Court Judge — Absence of

|
|
1
i
s
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jurisdiction Res judicata—High Schoola
Act—Payment for particular year.]—The
town of Windsor separated from the county
of Essex on 1st January, 1851, and remained
separated until it became a city on 14th
April, 1802, The High Schools Act was
passed on 4th May, 1801, Until then the
county was under no legal obligation to
contribute (umnrdu the support of a high
school situated in a town separated from the
county, or in a ecity, but by s 31, s-s. 2, a
change was introduced, and a county became
liable thereafter to pay its proportionate
share, upon the trustees of the high schools
notifying the county that such high
school was open to county pupils. Acting
under this provision the trustees of the
Windsor High School, on 11th June, 1891,
notified the county clerk of the county of
Kssex, and the next day a meeting was held
between the warden of the county and the
Windsor high school board, for the purpose
of settling the amount which the county
should pay, and a proposition was made by
the warden to pay $500 as a fixed sum per
annum, but not accepted by the board. Then
on 30th December, 1801, this cheque was
h«nul to and received by the plaintiff:
“§500, Treasurer of the county of Kssex,
pay to the order of Alex'r Bartlet five hun-
dred dollars due from the county to him for
amount granted to Windsor high school for
1. F. B. Bouteiller, warden of the coun-
Office of the County Council,
Sandwick, 30th, 1801 The defend-
ants had previously made grants in each
vear for several years prior to 1801, but
these we wholly voluntary, and not in
any way based upon allowa or expendi-
ture, as became the case under the Act of
1891, and as made in each year plainly for
that year and not for a previous year, and
were usually so expressed in the cheques.
The next previous one, the only one which
could bear upon the question in this action,
bears date 23rd January, 1801, and is for
$500 “ for amount granted to Windsor high
school for 1890.” Then following upon the
cheques before set out are yearly cheques for
1802, 1803, 1804, 184, 1896, and 1897, all
paid at or near the end of each of these years,
all expressing on their face for what year
they were given, and all in like manner ac-
cepted and received by plaintiffs witnout ob-
jection. In 1898 the cheque expresses on its
face that it was for the year 1807, and the
same with the cheque issued in 1899, which
on its face says that it is for the year 1898,
But the cheque issued in 1900 again follows
the course of the first seven, and says it is
for the year 1900 and the same in 1901 and
1902, Certain statements submitted from
time to time by plaintiffs to defendants were
produced and much relied on by plaintiffs.
They shewed that the amounts payable from
year to year were calculated upon the pre-
vious year's attendance, which was what the
statute intended, but this circumstance did
not alter the fact really in question that the
amount to be paid in 1903, however ar-
rived at, was in fact the payment for that,
and not for the previous year, and there-
fore one to which the reduction authorized
by the statute 3 Edw. VII. c. 33 would ap-
ply. The defendants’ contention is correct,
and the appeal should be allowed and the
action dismissed, both with costs. “lndwr
Board of bdumtwn v. Essex, 5 0. W. R.
726, 10 O. L. R. 60.
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Powers of school board — Order
drawn on board hy contractor for building
of school house——Bill of exchange—Accept-
ance by chairman and secretary-treasurer
Ultra vires—Seal of school corporation
Absence of authority. Stephens v. North
Battleford School District, 9 W, L. R. 501,

Public office — School commissioners
—Property qualification — Disability for
want of it — Usurpation and unlawful de-
teiner of office — Quo warranto proceedings.
~—Quo warranto proceedings nnder Art, 98
C, P. lie to oust a person from the office of
school commissioner, who has no property
qualification, He not only ineligible, but
disqualified from holding the office and his
detainer of it, even after the delays for con-
testing his election, under the statute, have
pired, is an unlawful usurpation which
s interested parties a right to the remedy.
Larochelle v. Pouliot, 37 Que. 8. C. 359.

Public Schools Act, 1877 — Construc-
tion of — Trustees’ powers of dismissal of
teacher.]—Defendants as trustees gave notice
of dismissal to plaintiff, who was a school-
master, on Gth November, and subsequently
locked him out of the school. Plaintiff after
expiration of three months from notice
brought action for wrongful dismissal against
personally, and obtained a ver-
dict. On motion of non-suitor for new trial
plaintiff’s counsel contended that the locking
out was a continuing wrong, and that action
would lie at any time within three months
m such locking out: — Held, (Palmer,
and Peters, J.) that it was not a con-
tinuing wrong and that plaintif must be
non-suited. Lorking v, Montgomery (1881),
2P E LR 410,

Qualification of trustee — *“ Resi-
dence " — * Resident ratepayers "—Public
Schools Act, R. 8. M. 1902, c. 1}3, ss. 22,
175, 230.]—A public school trustee in Mani-
toba worked and slept all week on his farm
in school section A., except on Saturdays
and Sundays, when he was with his wife
and family in Portage la Prairie. Is he an
actual resident ratepayer of section A, under
above sections?—Held, that he is not di
qualified.  McCuaig v. Hinds, 11 W. L. R.
2.

Quebec public schools—Action against
school commissioners — Notice of action —
Public Instruction Act — Meetings of board

Notice — Service on members — Time —
Collective dismissal of teachers — Invalidity
—Recovery of salevy — Deductions.]—The
expression * any person performing publie
duties or functions” in Art, C P O,
does not include corporations created by the
Public Instruction Act under the denomina-
tion “The School Commissioners for the
Municipality of " Actions begun against
such cororations are not subject to the con-
dition of preliminary notice prescribed by
that article—A session of school commis-
sioners called for a special object by notices
which do not mention such object is not a
regular session, within the terms of s 223
of the Public Instruction Act.—A session of
school commissioners at which all the mem-
bers resident in the municipality are not
present, and notice of which has not been
served at least two days before the day fixed

®
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for such session, upon one of them, is not a
regular session, within the terms of s, 223.—
A resolution of school commissioners * that
instructor X. and all the instructresses of
this municipality, with the exception of Y.
who has resigned, be notified that the school
commissioners do not intend to continue their
engagement as instructor and instructress for
the next year (1903-1904),” is void because
it involves the violation of s. 226 of the
Public Instruction Act, which prohibits eve:

notice of dismicsal given collectively or simul-
taneously to the teachers.—The engagement
of teachers cannot be cancelled by the com-
missioners upon any of the grounds men-
tioned in clause 2 of s. 215 of the Act, ex-
cept after mature deliberation at a session
called for that purpose.—The breach by the
school commissioners of obligations arising
from the engagement of a teacher is ground
for an action by the latter to recover the
entire salary stipulated for. From this
amount, however, the Court will deduct sums
earned by the teacher, and expenses saved
to him by the closing of the school, during
the period of the engagement, qun'!llur v.
Nte. Philoméne School Commissioners, 27

Que, 8, C. 521,

Quebee public schools
commisgioner — (Contestation — Procedure
~Quo warranto.]—The election of a school
commissioner can be contested on the ground
of ineapacity from not knowing how to read
or writ mly in the manner prescribed by
8 and 179 of the school code, The
of quo warranto is not open in such
a case, even after the expiration of the time
fixed for the contestation in the articles men-
;mnul Duval v, Marchand, 28 Que. 8, C.
84

llection of

Quebee public schools — Sale of school
property — Officer of school board to sell at
auction — Formalities — Entrics in books.)
—Swliun 32 of the Public Instruction Act,

12 V. creates an exception to
in prescribing that the
sale of school properties shall be made at
auction by the secretary-treasurer of the
school board ; and the latter sufficiently com-
plies with Art, 1566, ', ., when he enters
in the minute books of the school board the
name of the purchaser and the amount of
the purchase money, l-,'rluur v. North British
and Mercantile Ins. Co., 27 Que. 8, C. 209,

Religious instructions given by teacher
after school hours — Privilege of other de-
nominations.|—Teetzel, J., dismissed action
to restrain public school board from continu-
ing to have Roman Catholic religious instruc-
tion in their school after school hours, Clergy
of other denominations may apply for same
privilege, Shaver v. Cambridge & Russell
Union N. 8. (1911), 18 O. W, R. 501, 2 O.
W. N. 686,

Right to attend elementary schools
—Age limit — Mandamus — Implied re-
nunciation of recourse — Attendance.] —
Children of from five to sixteen years only
have the right to attend the elementary
schools of the province, and the trustees
cannot be forced by mandamus to admit those
who are not within these limits as to age.
A person who has complied for nearly three
years with a resolution of the trustees of
the school with regard to his child’s attend-
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ance at the school is no longer entitled to
a mandamus to compel these functionaries to
rescind their decision. Residence is a condi-
tion precedent essential to the right of sccur-
ing a mandamus to compel a functionary or
a publie body to perform a duty. Char' rand
v. The Trustees of St. Anastasie (1909), 36
Que, 8. C. 193.

Rural school section — Acquisition of
site and providing new school house—Award
—Opposition to site selected — Meeting of

ratepayers — Refusal to sanction issue of
debentures—Public  Schools Act, 1901, s. 74—
“ May Mandamus to trustees—Power  to

Amendments to Aet — Dis-
Re Mec-
rhool Trustees, 10

change site —
cretion — Interference of Court.
Leod & Tay (No. 11)
0. W. R. 649,

Salary of te-cher — (ontract—~Schools
Ordinance, s, — Period of hiring.]—The
plaintiff had a \\rulnn agreement with the
defendants for payment of salary for teach-
ing their school at $50 a month for six
months, the agreement setting out the provi-
sions of s. 1 of the Schools Ordinance,
He taught for six mnn(hs_ and received $300.
In an action for $48.55, balance payable un-
der the provisions of the section referred to:
Held, that the section applied, although the
agreement did not eall for a yearly salary.—
Nemble, that the parties could not have con-
tracted themselves out of the operation of the
section. Porter v, Fleming School District,
3 W, L. R. 186, 6 Terr. L. R. 348,

Salary of teacher — (ontract—Validity
—Meeting of board of trustees—Minutes —

Period of service under agreement — Public
Schools Act, 1901, s. 81, s.-8s8. }, 6 — Ea-
piration of agreement — Notice — Resigna-

tion — Penalty for non-payment —
paid.”]|—An agreement between the plaintiff,
a teacher, and the defendants, was signed

by all the trustees and the plaintiff, and the
defendants’ seal affixed, at one time, at the
house of the secretary-treasurer of the de-
fendants, but no minute thereof appeared in
the minute book :—Held, that the agreement
was valid and binding upon the defendants.—
Under the agreement the plaintiff served as
teacher for the year 1907 and during the
months of January and February, 1908, The
fourth paragraph of the agreement provided
that it might be terminated by a month's
notice, and the fth, that until so terminated
the agreement was to continue from year to
The defendants gave the plaintiff a
ice to terminate the agreement
at the end of February, 1908, and the plain-
tif also sent in his resignation to take
effect at that date:—Held, that s.-s, 4 of s.
81 of the Public Schools Act, 1901, applied
to the agreement, and the phumlﬂ was en-
titled to be paid, for the time which he
served, a sum bearing the same proportion to
the amount of the yearly salary as the num-
ber of days served bore to the whole number
of teaching days in the year in which the
service was rendered.—Held, also, that the
Agrlvmm‘nt expired, within the meaning of
8.8, either as the result of the giving of
the nuuu- or by the resignation; and, having
so expired, it immediately became the duty
of the defendants to pay the amount due;
having failed to pay the full amount, they
became liable to the penalty imposed by s.-s.
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6, viz., that “the salary shall continue to
run at the rate mentioned in the agreement
until paid:” and that did not mean merely
until action brought, but until actual pay-
ment, or, in this case, until judgment in the
Division Court as there ordered, the plain-
tiff not having appealed. Gliddon v. Yar-
mouth Public School (Section 17) Trustees,
12 0. W, R. 1001, 17 0. L. R. 343.

Salary of teacher.]—The plaintiff, a
public school teacher, entered into an agree-
ment with defendants to teach for §500 dur-
ing the year 1907, the agreement to run from
year to year until terminated by one month's
notice on the last day of a ndar month,
Notice was given on the 28th February,
1908, The defendants pa to the teacher
one-sixth of $500, that is $83.33, but under
4, s. 81, Ontario Public Schools Act, the
teacher claimed $94.78, or a balance due to
him of £11.45. The plaintif now claimed
that under .5, 6 of said section that in
addition he was entitled to be paid at the
rate of $500 per annum unti! the defendants
paid this balance of $11.45. The plaintiff's
computation was held to be correct and that
the salary does not stop with the institution
of the ac . but continued until the actual
pay it of the balance was made. Gliddon
v, Yarmouth, 12 0. W, R, 1001,

Sale of school lands by trustees
To railway company—Resolution approving
sale at $400—Dom. Railway Act, R 8, C.
(1906), ¢ 8. 184, Re Walkerton & I k-
now Rw, Co. & P. 8. See. No. 9 Glenelg
(1910), 17 O. W. R. 885, 2 0. W. N, 430.

School board Notice of meeting—Ter-
minating contract with school master ~—
Nalary — Division Court.]—The plaintiff
was the master of a public school. The con-
tract between him and the school board gave
either party the right to terminate it on one
month’s notice, There were eight members
of the school board, and at a meeting on the
19th February a resolution was passed in-
structing the secretary to notify the plaintiff
that the contract between him and the board
should cease on the 31st March, which he
accordingly did. The notice of the meeting
given to the members of the board did not
state that the matter of determining the
plaintiff’s contract was to be considered, and
some of the members had no knowledge of
this fact, nor had the plaintiff any know-
ledge or notice of ‘he meeting. Only six
members of the hoard attended the meeting,
of whom four voted in favour of the resolu-
tion, and two against it: — Held, that the
above resolution and notice to the plaintiff
in pursuance of it was not a fair or proper
exercise of the power and option to deter-
mine the plaintiff’s contract contained in it,
and the agreement with the plaintiff was
not terminated thereby. The plaintiff brought
this action under the above circumstances,
claiming a balance of salary, and had re-
covered judgment for $132.03.—Held, that
the matters of difference between the parties
fell within R, 8. 0. ¢, 292, 8. 77, s.-8. T,
and a Division Court had jurisdiction.
Greenlees v. Picton Public School Board, 21
C. L. T. 520, 2 0. L. R. 387.

School 1ssd — Appoi nt
by commissioners — I[literate commissioner

SCHOOLS.

3948

—Quo warranto — Interest of applicant.]—
The remedy given by Art. 987, C. P, (quo
warranto), is open to a person interested in
having the appointment of a school commis-
sioner who does not know how to read or
write, made by the commissioners by virtue
of 62 V, ¢, 28 s 198 (Q.), declared void,
Thibault v, Lévesque, 34 Que, 8. C, k

School commissioner — Inability to
read and write — Quo warranto to remove
—Lapse of time — Neglect to contest elec-
tion — FEstoppel.|—The inability of a school

commissioner eleet to read and write is not
a_ground for declaring the office vacant as
of publie right or at common law; the fact
that the on is not contested in the usnal
way under the statute, at the proper time
and before a competent tribuna is an
estoppel as against those interested, and they
cannot later succeed by way of quo warranto,
in vacating the office for want of legal capa-
it Bonin v, Pagé, 9 Que. P . 17T

School commissioners — Action against
—Notice of action.]—The preliminary notice
provided by Article 88, C. P, C., is not re-
quired in respect of an acl wr damages
against a corporation called *The Commis-
sioners of Schools for the Municipality of
.+ . " unless they are filling some public
function. Lecavalier v, Commissioners of
Schools, 27 Que. 8. C, 521, referred to.
(iregoir yt. Charles de Bellechasse School
("ommissioners, 29 Que. 8. C, 215.

School commissioners — Rorrowing
powers — Promissory notes — Repayment
of loan — [Instalments — Annual tap —
Interest — Annuities — Resolution — Pre-
sumption — Time.]—8chool commissioners

have the power, with the approval of the
Lieutenant-Governor in council, to borrow
money for purposes which they are by law
authorised to carry out. They may do so
by means of promissory notes to the lender,
and are under no obligation to issue hypothe-
cary debentures or mortgagze bonds.—2. They
can contract for repayment of loans by in-
stalments covering a period of years, pro-
vided an annual tax is imposed to meet a
sinking fund and interest. It is only when
the entire loan and interest is made payable
by annuities that the 4 Edw. VIL ¢, 19,
8, T, requires that they shall not exceed five
in number.—3, When a resolution to borrow
a sum for a lawful purpose has been passed
by school commissioners, in the manner and
with the formalities prescribed by law, a
second resolution to borrow an additional
sum for the same purpose, the first having
been found insufficient, will not be set aside
because it does not specify the time for which
the loan is made nor the rate of interest.
There is a presumption that it is an amend-
ment of the first resolution, and that the
same delay and rate of interest apply to it.
Cloutier v. Chateau Richer School Commis-
sioners, 33 Que. 8, C. 349,

School commissioners — Meeting —
Proof of motice calling — Dissenting com-
missioner — Division of school section —
Discretion — Review by Court — BSize of
achool section — Conveyance of pupils —
Agreement betweep ratepayers — Local auth-
ority.]—A special meeting of school com-
missioners is not irregular because the
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original of the notice calling the mee'ing
cannot be produced at the moment that all
the commissioners have met pursuant to ser-
vice upon them of copies of such notice;
when the only absent commissioner was at
the place of meeting some moments before
the hour at which it was to be held, and
did not wish to be present or take part.—
Decisions of the commissioners to divide or
join sections are within their disc jonary
powers, and are not subject to judicial re-
view when rendered according to the formali
ties required.—An imperative duty is incum-
bent upon school commissioners not to permit
the existence of school sections more than
five miles in length, in the absence of ar-
rangements for earrying the children to school
in velicles,—Agreements between ratepayers
cannot prevail against legislati decisions of
competent loeal authorities. mble, it is
otherwise in the case of a simple act of ad-
mini n or contract between the loeal
authority and a private person. Lord v, St.
John the Evangelist School of Commission-
ers, 8 Que. P, R, 233.

School lands held in trust for school
purposes — Unin poroated religious order
—Mortgage—Breach of charitable trust —
Intervention of Attorney-General. Attorney-
General v. McIntosh (36 N. 8. R. 177), re-
lied on. Supreme Court of N. 8. (lmm:;m-d

w9

R. 270, in an m'llun to enforce a trunt
General for N. N, Landru (1011),

an appeal from a jmlunwm of Longley,
E. L.
A

. R. 472, N. 8.
School rates — Partnership—Co-owners
of mine — _lssessment.]—The Act to amend

and consolidate the Acts relating to public
instruction, Acts 18¢ . 1, in relation to the
assessment of property for school purposes,
provides that all ratable property belonging
to any association, corporation, or firm shall
be assessed in the name of the firm, associa-
tion or corporation :—Held, that the defend-
ants were properly assessed as a firm, in re-
spect of a mining property owned by them in
the plaintifPs section, the property having
been purchased by the defendants with a view
to working or sale, and having been worked
by them jointly for upwards of two years,
the proceeds, after paying expenses, being
equally divided. The evidence shewed a com-
munity of interest in the profits and losses
and capital employed :—Held, that the de-
fendants were partners in the business of
carrying on the mine, and that their liability,
as such, could not be affected by evidence on
their part denying the existence of a part-
nership or authority on the part of either
to bind (ho other, .I!onmgu School Trustees
V. Oland, 35 N, R. 400,

School sections —— Subdivision into —
Mandamus,] — The Public Schools Act, 1
BEdw. VIL c. 39, s, 12, enacts as follows :—
“The municipal council of every township
(except where township boards have been
established) shall subdivide the township
into school sections, so that every part of
the township may be included in some sec-
tion, and shall distinguish each section by a
number; provided that no section formed
hereafter shall include any territory distant
more than three miles in a direct line from
the school house.” The applicants asked for
an order of mandemus commanding the re-
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spondents to subdivide the township into
school sections:—Held, that there must be
some discretion left to a township council
as to when the township shall be subdivided ;
and, that even where the majority of the
council may be mistaken as to what would
be best, which did not appear to be the case
here, the Court will be slow to interfere if
the duly constituted governing body have
honestly attempted to do their duty; and
upon the facts, as proved in the evidence
here, this did not appear a case in which it
\\0uld be just or convenient that an order
of mandamus should \ de. In re Ellis &
Widdifield, 24 C. L. 3 0. W. R, 802.

Selection of school site — Trustees —
Ratepayers — Differenc {ward — In-
validity Mandamus — Estoppel.]—It is
only in e of a difference between the trus-
on the one hand, and majority of the
ratepayers at a special meeting, on the other,
as to a school site selected by the truste
that an arbitration is to be had, under 1
of the IMublic Schools Act, R. 8. 0. 1807

2, And where a majority of the rate-
yers at a special meeting voted in favour
of a change of school site, without any selec-
tion of site having been first made by the
trustees :—Held, that there was no founda-
tion for an arbitration, and that an award
made by arbitrators appointed in the man-
ner prescribed by s.-s. 2, whether such award
was or was not valid on its face, was an
absolutely void proceeding, and no answer
to a motion by the trustees for a mandamus
to the corporation requiring them to pass a
by-law for the issue of dehentures to provide
funds for the purchase of a school site and
the erection of a school house in pursuance
of the vote of the ratepayers, — Quere,
whether the award was valid on its face, in-
asmuch as it did not shew a difference be-
tween the trustees and the ratepayers, —
Held, also, that there could be no estoppel
against the applicants, or waiver of the publie
right, Judgment of a Di onal Court, 22
C. L T 201, 10. W. R, 387, 447, 4 O. L.
R, , affirmed. In re lnrhrn’rlhf Public
Trustees & Cartwright, 23 C. L.
216, 5 0. L, R. 699, 2 0. W. R. 340.

Selection of site — Arbitration and
award,]—Under s. 34 of the Public Schools
Act, 1 Bdw. VIL c. 30 (0.), the arbitrators
appointed in consequence of a majority of
the ratepayers at a specii | meeting differing
(from the trustees) as to the suitability of
the site for a school house selected by the
trustees, ean determine only whether or not
the site selected by the trustees is a suitable
one; they have no power to select another
site. In re Sombra Public School Section
No. 26, 24 C. L. T. 16, 6 O. L. R. 585, 2
0. W. R. 928,

Selection of site — Difference between
trustees and ratepayers — Powers of arbi-
trators — Award — Reference back. Re
Nombra Public School Section 26, 928; 6

L. i85,

R. 5

County model arhnol situated in.] — The
town of Toronto Junction, territorially with-
in the limits of the county of York, but a
separate town within the provisions of the
Municipal Act,

and as a municipality not
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under the jurisdiction of the county council,
is yet part of the county, within the mean-
ing of ss, 83 and 84 of the Public Schools
Act, 1 Edw. VII c. 89: and the county is
bound to contribute to the support of a
county model school situated in the town.
Toronto Junction Public School Roard v.
York, 22 C. 1., T. 145, 3 O. L. R. 416,

Site — Change — Trustees — Adoption
by ratepayers’ meeting -—— Resolution—Min-
vidence dehors — Inspector—Arbi-
tration — Award — Injunction—Fstoppel—
Res judicata—Re ing to former site aftor
change — Resolu v of ratepayers—Poll—
Qualifieation of voters — Scrutiny, MeLean
;'."I{nhwlwn. 10. W. R 678 20. L R

Supporter of separate school —Right
to withdraw and support regular school.]
It is permissible for any ratepayer in a
school section to withdraw from a dissident
corporation and join the majority under the
control of the school commissioners, even
where s=uch ratepayer has previously peti-
tioned for the creation of the dissident cor-
poration, to which he has paid taxes for a
certain time, and even when he is of a differ-
ent religion from that of the majority.
Outremont School Syndics v. Ainslie, 25
Que, 8, C, 48,

Trustee — Bond given by secrctary of
trustces — Liability on — Not affected by
regulation of council inconsistent with Public
Instruction Act R. 8. N. 8, e. 52, a. 59.]
—Defendant was first e ¢ in
June, 1900, and was re-elected and continued
in office for five years subsequently :—Held,
that the bond given by defendant, on being
first appointed, covered only the period of one
yenr from its date, and default committed
within that time, and that liability upon the
bond was not affected by the regulation of
the Council of Public Instruction providing
that where a secretary of trustees is con-
tinued in office from one year to another it
shall not be necessary for him to give a
new bond, providing the exising one is
drawn in a sufficient sum and the sureties
are satisfactory, such regulation being incon-
sistent with the provision of the Act in refer
ence to bonds and security to be given by
secretaries of school trust R. 8. 1900,
e, B2, s 5O, Atty-Gen. for N, 8. v. Cameron
(1908), 43 N. 8, R, 49.

Trustee — Election — Irregularity —
Voters' qualification — Unpaid tares—Quo
warranto.]—Motion to test validity of a
school election :—Held, that two voters who
were refused permission to vote for non-
payment of school rates had paid same, and
that he who had deposited one dollar should
have been allowed to vote, As the vote
apparently shewed the wishes of the school
section, motion was refused. R. v, Landry,
7T E. L R 490,

Trustee Election «f — Equality of
votes — (‘asting vote — Complaint — Juris-
diction of County Court Judge.]—Upon the
complaint of 8. of the tion of 1. as a
publie school trustee for the year 1902 for a
ward in a city: — Heid, that the Public
Schools Act, 1 Edw. VIL ¢, 30 s 63, pre-
supposes an election, and that, inasmuch as

in the election in question there was a tie,
and the proper officer had not yet given the
casting vote, there was not an election with-
in the meaning of the section, and the Judge
of the County Court had no jurisdiction to
hear the complaint. In re Ireland, 22 C, L.
", 151

Trustee — Forfeiture of office by reason
of contract with board of trustees — Quo
warranto — Qualification of relator—Relator
put forward by real prosecutor.]—An appli-
cation for leave to exhibit an information by
way of guo warranto to unseat a person as
school trustee shonld be dismissed if the re-
lator is a person not really interested in the
matter complained of, but merely put forward
as a nominal relator by the real prosecutor
because of the latter's want of qualification
to be such relator. R. v. Daws (1767
2120; R, v. Parry (1837), 6 A. & E. 810,
and R. ce rel. Stewart v, Standish (1884),
G 0. R. 408, followed. A member of the
board who voted for payment of the account
of a hrother member for wood supplies for
the school would not be qualified to be re-
lator in proceedings to unseat the latter by
reason of such payment. Quo warranto pro-
ceedings to test the right of a person to hold
a seat as school trustee are purely civil pro-
ceedings and an applieation for leave to file
an information by way of quo warranto for
such a purpose is properly made by notice
of motion and not by rule nisi. The Crown
side of the Court of King's Bench referred
to in rule 1, and & 2 of the King's Bench
Act, is only that part of the business of the
Court which it gets by virtue of the Do
minion legislation in the Criminal Code.
Tuttle v. Quesnel (1909), 19 Man, R, 20,
28, 10 W, L. R, 722. See 11 W. L, R. 04,

Trustee Rigkt to office Residence
- o warranto Discretion Costs. ]
— The defendant, a life tenant of a farm
in the township of Albion, lived on it from
1388 until 1804, when he rented it to his
son, and went to live with his wife and
family on a farm owned by his wife in
the township of Caledon, where he con-
tinued to live until 1808, when the son hav-
ing given up possession of the Albion farm,
he took possession of it, to enable him to
work it, sleeping in the house, and ocea-
sionally visiting his wife and family and
remaining the r night, while the wife
oceasionally visited him, staying a couple of
weeks, when there was cooking or mending
to be done :—Held, that the defendant’s place
of residence was where his wife and family
lived, and he was therefore not a resident
within the township of Albion, so as to
qualify him as a trustee for a school section
within that township, to which office he had
been elected.  As, however, the granting of
the order for a guo warranto was in the dis-
eretion of the rt, and the term of the
defendant’s office would expire before the
issue could be tried, the motion was dismissed,
but without costs. The relator was not de-
barred by R. 8. O, ¢, 202, s, 14, s.-8, &, from
making the applieation. Regina ea rel,
Horan v. Evans, 20 C. L, T. 172, 31 O. R.
448,

Trustees — Agreement with teacher —
Mecting — Necessity for.]—An agreement
between board of school trustees and a
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teacher, which appeared not to have been
adopted at a meeting of the board, was held
to be void as against the board by reason
of the provisions of the hool Ordinance.
Nparling v, Spring Coulee School Trustees,
4 Terr. L. R. 366

Trustees — Contract — Architect —
Preparation of plans for school board —
Remuneration — Quantum meruit,]—Appeal
from judgment reported in 12 O, W. R, 864,
allowed and judgment entered for $125 and
County (‘ourt costs, Erb v, Dresden, 13 O.
W. R, 503,

Trustees Declaration of office inspector
—Enquiry Replevin — Parties — Use of
name of school corporation.]—An inspector
appointed under the Public 8chools Act, R.
8. M, 1902 ¢, 143, is not authorised by s. 32
of the Act or otherwise to enquire whether
a trustee duly elected has forfeited his office
under s, 243 of the Act by refusing or neg-
lecting to take the declaration of office re-
quired by s 81. Where an inspector
undertook such inquiry and declared the
seats of two trustees vaeant, and two new
trustees were subsequently elected at a meet-
ing of the ratepayers ealled by direction of
the inspector, the proceedings were deelared
null and void, and the plaintiff corporation
held entitled to succeed in an action of re-
plevin commenced by direction of the old
board against the two n trustees and
others who had broken into the sehool build-
ing and taken away the furniture, Chaplin
v. Woodstock Public School Roard, 16 0, R.
T28, followed. Quare, whether the defend-
ants could resist the action which was
brought in the name of the school corpora-
tion, the acknowledged owner of the goods,
and whether the defendants in any case
could do more than apply to the Court to
stay the use of the name of the corporation
in the action, on the ground that its use was
not authorised by those who were lawfully
the trustees.  Youville School District Trus-
tees v. Hellemere, 24 C, L, T. 146, 14 Man.
L. R. 511

Trustees — Duty of — Action by teacher
~Injury to health—Negleet to employ care-
taker—Waiver—F ridence—Cause of illness—
Costs.  Emerson v, Melancthon School Trus-
tees, 3 0, W. R, 12, 426,

Trustees — FElection — Disqualification
of nominating elector — Nchool Ordinance,
1896, », 28 “Resident ratepayer”—~School
trustee Quo warranto.]—At a meeting for
the eleetion of school trustees, two candidates
put in nomination, After the close
of the nominations one of the electors asked
the returning officer to declare one of the
candidates elected, on the ground that one
of the two electors by whom the other was
nominated was not a resident elector. The
chairman refused the request, and at the
election which followed, the ecandidate ob-
Jjeeted to received a majority, and was de-
clared elected. It appeared that the nomin-
ating elector objected to owned a half see-
tion within the school district, but that his
residence and farm buildings were on other
property separated from the half section by
a road allowance, the whole, however, being
worked as one farm:—Held, by Richardson
and Wetmore, JJ., that leave to file an in-
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formation in the nature of a quo warranto
should be granted.—Held, by Rouleau and
Seott, JJ., that, in view of the action of the
icant in not ealling attention to the dis-
ication of one of the nominating elec-
tors until too late to remedy the irregular-
ity, and in view of the fact that no injus-
tice or inconvenience had been caused, or
any result followed different from what
would have followed the fullest compliance
with the law, the leave should not be granted.
mble, by the Court, that the nominating
elector objected to was not a resident of the
district.  Regina ex rel. Thompson v, Dinnin,
3 Terr. L. R. 112,

Trustees — Power to borrow — Ordinary
expenditure.)—The plaintiff, one of the trus-
tees of a school ion, at the instance of
his co-trustees, lent to the trustees a sum of
money required for payment of the teacher's
salary :—Held, that, as the amount borrowed
was to be applied to ordinary expenditure,
and did not increase the liabilities of the
corporation, no special authority to borrow
was necessary.  MeNeil v, Vietoria School
Trustees, 34 N. 8, R. B0,

£

Trustees — Qualification Contract
with board Termination. ]| —The lack of
qualifieation of a school trustee which results
from his having a contract with the school
board, ends with such contract, and after he
has been paid the amount owing in respect
of it, he is no longer liable to be unseated
on this ground. A school frustee who, at
the order of the bonrd, causes certain work
to be done on aceonnt of the board, and pays
for it himself, and afterwards is paid what
he has expended and for his time in over-
seeing the work, is not a contractor with
the board within the meaning of Art. 147 of

the School Code, and does not by thus acting
forfeit his seat, Larochelle v. Roi, 27 Que.
8. C 55

Trustees Seerctary-treasurer of board

Neecurity Validity.]—The security fur-
nished by the secretary-treasurer of a board
of school commissioners and accepted hy the
chairman, is not void because it is not made
by notarial act nor by act sous seing privd
signed and acknowledged before a justice of
the peace, in accordance h Art. 2088, R,
8, Q.: but such formality being only acei
dental and not essential to the validity of
the security, a security sous seing privé not
signed and acknowledged before a justiee is
a valid engagement on the part of the surety,
Although Art. 2080, R, 8. (), says that
the security should be givon jointly and sever-
ally by two solvent surctics, a security given
by a single surety is not less valid. 3. The
negleet (o transmit the security to the super-
intend i m s without
effect u + security, St
Norbert School Commissioners Paquette,
18 Que. 8, . 289,

Trustees —

Leave to issue

Suecessors — Judgment —
crecution Continuation of
corporate body — Ratepayers.|—A dispute
arose between two rival bodies about the
proper situation for a school h A jode-
ment was obtained by the ry tion in
INTO against certain defendants for injury
done to the school house. In a judgment in
another action in 1884 it was held that no




legal trustees had existed in the section foy
years, After this, a meeting of the rate
payers of the section was held, at which a
new board of 3 trustees was elected, Appli-
cation was then made (in 1886) on behalf
of the board so elected for leave to issue
execution on the judgment obtained in 1879.
The defendants contended that the corpora-
tion in existence at the date when the jndg-
ment was ohtained had gone completely out
of existence :—Held, that the real corporation
was the body of ratepayers of the seetion
of whom the trustees were only the repre-
sentatives, and that the title to the judg-
ment remained in the ratepayers in the same
way as the title to a school house: that
nnl_\- the legal machinery for making it eMee-
tive was in abeyance for want of trustees,
and revived as soon as these were legally
elected: and the applieation was granted.
Colchester v, Seabe Burr, 1870, referred
to. Picton (No, 16) School Trustees v.
Cameron, 40 N, 8, R. 156n,

Trustees — Teacher — Power of dis
missal — Inquiry.]—Under s 16 (7) of the
Public Schools Act, 1 Edw. VIL e. 40 (0.),
whic h rnnl\l.w the board of education of a
“to appoint and remove such
rs, and servants, as they may
dum expedient,” members of the board are
the sole judges of what they may deem ex-
pedient in each particular case in the matter
of the removal or dismissal of a teacher on
the ground of unsuitability for the position,
They may institute a private inquiry into
such a matter without allowing the usual
safegnards of representation by counsel to
the person affected, or they may dispense
with snch investigation and proceed on their
own conviction of what is right from a gen-
ernal knowledge of the situation: they may
also act on the report of an inspector, al-
though irregularly obtained, or may remit
the matter to a commiftee and act on its
report, and they should not be interfered
with by injunction in any action they may
be advised to take. Although honorary trus-
tees of the property held for the purposes of
public education, their relation is not in any
sense fiduciary. Cases of charitable
dowments, in which property is clothed ui(h
considered, Toronto Board
of Education, 24 C. L, T. 223, 7 0. L. R.
451, 3 0. W, R. 303,

Trustees — Verbal contract with teacher
—Wrongful dismissal — Action for damages
Public Schools Act, 1 Edw. VII. e, 39,
8. 81, a-a. 1.]—Plaintiff, a_teacher, sued the
defendant trustees, on an alleged verbal con-
tract for the year 1908, for wrongful dis-
missal and for $199 damages and costs. At
the trial judgment was given plaintiff for
$50 damages and Division Court costs,
Divisional Court held, that the plaintifi’s
contract not being in writing, Ihn- f)nlnrln
Public 8chools Act, 1 Edw. VII. D, 8, 81,
8.5 1, was a bar to plaintiff's «Inlm Appenl
nI)owed and judement set aside and action
dismissed without costs, Birmingham v,
Hungerford (1869), 19 U. C. (' I' 411, fol-
lowed. MecMurray v. P. 8. Board of 8. 8.
No, 8, East Nissouri (1910), 1.10 W. R.
806, 21 O. L. R. 16,

Two school buildings in section
~Public Schools Act, ss. 31, “ (I). 729,
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76d.]—-Middleton, J., 18 O. W. R. 279, 2 O.

, granted mandamus to mmpel a
lownlhlp council to pass a by-law and issue
debentures to erect two v«'hml buildings in
one school section.—Divisional Court affirmed
above order, Britton, J., dissenting. Re
Medora 8. 8. No. } (1911) 180 W. R. 992,
2 0. W. N, 9835,

Union of school sections — [owers
of arbitrators — |mual lo county council—
1 Bdw. VI, ¢ 2.]—An application
was made to a h nxlnp mum'il to alter the
houndaries of school sections 12, 13, and 14,
by taking about 1,200 acres from 13 and add-
ing them to 12, and by taking about 2,000
acres from 14 and adding them to 13. The
township council refused the application: an
appeal was taken to the county council
against such isal; and arbitrators were
appointed by the latter council under the
authority of s 42 (3) of the Public Schools
Act, 1 Edw, VIL e The arbitrators
made no alteration in the boundaries of any
of the tions, but by their award assumed
to unite sections 12 and 13, and recom-
mended the building of a new school house in
a central position in the thus united see-
tions :—Held, that it was not within the
power of the arbitrators to unmite the two
school sections upon an appeal against a
refusal to comply with an application to
alter boundaries only, The arbitrators are
given power “to form, divide, unite, or alter
the boundaries,” but that means to form,
divide, unite, or alter in accordance with the
subject matter of the appeal, Award set
le without costs. In re Southwold Public
‘chool Sections, 22 C, L. T. 62, 3 0. L. R.
81,1 0. W. R. 32.

Union school section — Formetion of
—Appeal from township councils - - Lands
mentioned in petitions — Haclusion of and
inclusion of other lands — Powers of arbi-
trators,]—DPetitions were preseuted to the
councils of two townships, asking for the
formation of a union school section under
the Public Schools Act, 1 Baw. VII, ¢. 39,
s, 46 (1). The councils having refused to
pass a by-law, an appeal was had to the
county council, under 8. 47, as a result of
which arbitrators were appointed: — Held,
that the arbitrators appointed by the county
council had the right, in forming the union
school section, to leave out, or take in, land
not mentioned in the petitions, and that
their jurisdiction was not limited to a mere
granting or rejecting of the prayer of the
petitions.  In re Churchill and Hullett, 11
0. L. R, 284, followea.—In re .\‘vdmlmm
Nchool Sections, 7 0. L. R. 49, distinguished.
In re Mersea School Section No, 8, 12 O.
W. R. 88 16 O. L. R. 617,

3. SEPARATE SCHOOLS.

Adjoining municipalities — Three-
mile limit — Separate school supporters —
Notice — Change in assessment rolls—Court
of Revigion.]—Roman Catholic supporters of
a separate school who live in a town may,
by giving notice, become supporters of the
nearest separate school in an adjoining rural
municipality within three miles distance;
and the High Court has power, in an action
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brought by the trustees of the rural separate
school section against the town corporation,
to adjudge that taxes levied and collected
from ratepayers of the defendant municipal-
ity, who gave the required notice, shall be
paid over to the plaintiffs for the support of
the rural separate school. Sandwich FEast
(No. 1) Roman C(Catholic Separate School
Trustees v. Walkerville, 5 0. W, R. 211, 527,
10 0. L. R. 214,

Division of property between school
boards — Arbitration and award.]—Award
of Stre as arbitrator, In re Windsor
Schools, 24 ( T. 173.

Duties of school commissioners —
Schools under their control Schools in
which teaching is done by religious orders
Duty to use uniform school books.]—School
commissioners cannot escape the duties im-
posed upon them by law requiring control
of the schools by entering into a contract
whereby teaching is done by religious orders.
Such schools nevertheless remain under the
control of the commissioners within the mean-
ing of 8. 215 of 62 Vie, ¢, 28, and, it fol-
lows, that as respects such schools as well
as other schools, they should insist upon the
use of uniform books recognised by auth-
ority. They may be obliged to do so hy
mandamus and they cannot plead to the writ
the contracts which they may have entered
into in face of the provisions of the law.
Catholic School (Commissioners of Mont
& St. Denig (1909), 19 K. B. (Que.)

Establishment of — Debts of public
school district — Liability of separate school
supporters for — Construction of statutes.)

~On the 24th February, 1809, the Grattan
Roman Catholic Separate School Distriet
was established in the town of Regina by
the Roman Catholic ratepayers, the limits
of the school distriet being those of the
municipality of the town, as also the limits
of the riously organised public school
district of Regina, At the time of the es-
tablishment of the separate school distriet,
the public school district was liable for debts.
to secure the repayment of which hy yearly
instalments (one falling due in 1809) the
publie school corporation had issued deben-
tures, and the trustees included the amount
of the 189 instalment in the amount which
they required the municipal couneil of the
town to levy for the year, In making the
levy the town couneil exacted payment from
the plaintiff of £1.95, which was his assessed
proportion of the amount necessary to pay
the debenture instalment, and which he paid
under protest and now sought to recover
back from the municipality, upon the ground
that the conneil had ro power to assess him,
he bein mrate school supporter :—Held,
that the plaintiff was not liable for the rate
in question, Construction of ¢ 14 of the
North-West 'I‘n-rrilurivu Act, R. 8. ("
as amended by 61 V, s, 1, and s,
the School Ordinance, ,Hr(‘arﬂy v. Regina,
210 L T, 821

Ontario Pr P hool
—Establishment — Failure to bring into
operation — Municipal by-laws — Rates —
Assessment — Inequality — Adjustment —
Debentures — Collector’s roll — Action —

Declaration — Parties — Trustees — Fraud
—Costs, Ellice (No. 1) Public School Trus-
tees v, Ellice, T O. W,

Ontario Roman Catholic separate
schools — Forpation of union school sec-
tion — Defective proceedings — Declaration
that school not legally l-)llul:lwh--ll**llljllln'-
tion, Malden R, €. te School (No.
3a) Trustees v, llarlln. u () W. R. 460,

Ontario Roman Catholic nepnr-to
schools — Qualifications of teachers
Status of member: of religious eommunitic
‘onstruction of statu ersons’’—
History of legislation. Re lmullfitulmn of
Teachers in Roman C\ atholic Separate Schools
in Ontario, 7 0. W, R. 141,

Ontario Roman Catholic Separate
Schools Act, R. 8. 0. ¢. 204, s 36 —
Construction — Qualificd teachers — Eaemp-
tion from ezamination.)—IHeld, that by the
trne construction of the Ontario Separate
Schools Act, R, 8. 0. 1807 c. 204, s 36,
those members of the appellant communities
who became such after the passing of the
British North Ameri
eligible for emplo,
Roman Catholic schools in the province of
Outario, unless they have received certifi-
cates of qualification to teach in the public
schools, The e from examination
recognised by that section is limited to those
who were members at the date of the Aect
of 1867.—Judgment in Re Qualification of
Teachers in Roman Catholic Separate Schools
in Ontario, 7 0. W, R. 141, affirmed. Broth-
ers of the Christian Schools v, Minister of
Education for Ontario, [1907] A, C. G,

Protestant sehool — Pupil of another
faith — Scholarship — Withholding—Man-
damus ~ hool requlations,]—The peti-
tioner, n British subject, resident in Mon-
treal, but not the owner of real estate, was
by religion a Jew. Iis son was admitted to
a Protestant school under the control of the
respondents, and by his success in his classes
and in the examinations would, in ordinary
course, have been entitled to a commission-
ers scholarship, which gives a right to a high
school course free of tuition fees, The com-
missioners having under their regulations,
withheld the scholarship, the petitioner ap-
plied for a writ of mandamus to compel the
respondents to grant his son such scholar-
ship :-—Held, that the remedy by mandamus
was the proper one under the cirenmstances,
the petitioner alleging the refusal on the part
of the respondents to perform a duty in-
cumbent on them by law. The petitioner
not being a Protestant, and not being the
owner of real estate inseribed on the Pro-
testant panel, his son was not entitled, as of
right, to admission to the Protestant schools,
3. His admission to a Protestant school by

: the Protestant school commissioners
ot amount tg a varranty that the exist-
ing school regulations were to be permanent
and unchanged throughout the entire schol-
astic course. 4. The respondents had, within
the limits of their corporate authority, power
to change the school qulnnum from year
to year, and particularly in regard to prizes
and other competitive rewards; and, conse-
quently, they had power to provide by regu-
lation that the child of a Jew, not the owner
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of real estate, should be ineligible to com-
pete for a commissioners) scholarship.  Pins-
ler v, Protestant Board of School (ommis-
sioners, 23 Que, 8, C, 365.

Qualification of teachers — (Construc-
tion of stat — Religious community —
Ntatus.] — The general policy declared by
later statutory enactments is o require
teachers of separate schools to underge the
e examinations and receive the same cer-
tificates as common school teachers, but some
persons are exempted from its immediate
operation, and the word “persons” in s 36
of R, 8. O, 1807 ¢, 204, is to be read as * |lu||~
vidual and where, as in that en
there is found in unambiguous lan
general declaration as to the qunhlunn-rn
required, any restriction upon that declara-
tion should not be extended beyond what the
langun construed in the or
tural meaning of the words, and in the light
of the context, Judgment
of MacMahos 0 8 0. L
R. 135 4 0. Grattan v,
Ottawa Roman Catholic Neparate School
Trustecs, 25 L T. 104, ¥ 0. L. R, 433,
4 0. W. R 380,

porters of — Assessment for public
ldhvou debts. |—A ratepayer rated as a sup-
porter of a separate school where a sepa-
rate school district has been formed is not
liable to be nssessed for a debenture indebt-
edness of the public school incurred prior
to the establishment of the separate school
distri |I:lurlhy v, Regina, 21 !, L. T
321, 5 Terr. L. b ¢

Teachers Religious community—Resi-
dence — Contract.]—The Ottawa separate
school trustees entered into an agreement to
secure the services of Christian Brothers as
teachers in a proposed separate school for
boys, the agreement among other things pro-
viding for the erection by the trustees of a
house residence with chapel, ete., for the
Brothers, and the advance of Mm for each
of the Brothers for furniture, this furniture
to become the property of the Brothers at
the rate -fifth for each year, the con-
tract to force for ten s unless
previously put an end to by notice in a pre-
seribed way :—Held, that the agreement was
invalid because (1) Christian Brothers as
such are not qualified to teach in separate

i I trustees have
no authority to .”.v nd mo in erecting a
house for teachers; or (3) To enter into a
contract with a teacher extending beyond a
year. Grattan v. Ottawa Scparate Nchool
Trustees, 24 C, L. T. 319, 8 O, L. R. 135,
4 0. W, R. 58, 380.

Withdrawal of supporter — Continu-
ance of liability.) Property which was
owned by a separate school supporter and
so assessed for rates imposed under hy-laws
passed before the time when the supporter
has withdrawn, does not remain liable for
such rates in the future unless the property
is still owned by him at the time of each
assessment, and he resides in the section.
But the ratepayer who was such when the
loan was effected remaing liable for future
assessments to the extent of the ratable pro-
perty he possesses, so long as bhe is resident

within the school district. In re Education
Department Act and Separate Schools Act,
21 C L T, 288 1 0. L. R 5

SCHOOL COMMISSIONER,

See Norice oF MoTioN.

SCIENTER.
Sece ANIMALS — CrRIMINAL Law.
SCIRE FACIAS.
Crown lands — Grant — Error — Ad-

"he provi-
sions of the Quebec statute respecting the
sale and management of public lands, 32 V.
e 11, R, 8. Q. Art. 1209, do not authorise
the cancellation of letters patent by the
Commissioner of Crown Lands, where ad-
verse claims to the lands exist, Judgment
of the Court of Queen's Bench reversed, and
Judgme u( of the Superior Court (in review),
18 Que, 8, .'0 restored.  Rea v. Adams,
21 C L. 8, 31 8, C. R, 220.

Procedure — Information — Attorney-
General — Action to repeal letters patent

-Nervice of writ — Authorisation of attor-
neys.]—The information by the Attorney-
General mentioned in Art. 1008, O. P. O,
is, as regards a claim to set aside letters
patent, what the declaration mentioned in
,\r(. is in ordinary actions, that is to
ument in which are set forth the
canses of the demand and the claims based
upon them.—Service in a ease of seire facias,
or demand to set aside letters patent, is
made by means of a writ issued in the or-
dinary manner, without affidavit of the peti-
tioner, and without permission or order of
n_Judee or fiat of the Attorney-General.—
The defendant is not allowed to plead de-
fault of authorisation of the attorneys who
signed llu information for the Attorney-
General, The Intter alone can disavow them
if there is ground. Gowin v, McMand, 28
Que, 8. C, 216,

Nee CrowN LANDS — PATENT FoR INVEN-
TION ~— WATER AND WATERCOURSES.

SCRIP CERTIFICATE.
Nee CoNTRACT,

SCRUTINEERS,
Nee ErecTions.

SCRUTINY.

Nee ELECTIONS,
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SEAL.

See CoMpANY — CONTRACT — CRIMINAL
LAwW — EXECUTORS AND ADMINISTRA-
TORS — MUNICIPAL CORPORATIONS —
RAILWAY — Scnoors — VENDOR AND
PuRcHASER.

SEALING.

See Suir.

SEAMAN'S WAGES.

See Courrs — Surpe.
SEAMEN
See Smip.
SEAMEN'S ACT.

Order for payment of seaman's
wages — [Imprisonment — Certiorari —
Practice — Affidavits — Intituling — Re-
cognizance ('osts.]—On proceeding before

a magistrate under the Seamen'’s Act, R. 8,
% ¢, T4, to recover the share of a fisherman
on board a fishing vessel, an order was made
for payment by the defendant to the plaintiff
of an amount named with costs, and in de-
fault that the same be levied by distress
of the goods and chatiels of the defendant,
and in default of such goods and chattels
that the same be levied by distress and sale
of the schooner, and in default of sufficient
distress on the vessel that the defendant be
imprisoned, ete. On application for a writ
of certiorari to remove the order, two
grounds of objection were urged; (1) that
the affidavits were intituled in the cause in
the magistrate’s court ; and (2) that the afli-
davits of justifieation of bail were not veri-
fied as required by Crown Rule 2¢ Held,
that the first ground of objection was cov-
ered by Crown Rule 19, enabling the Judge
to receive the affidavit notwithstanding the
irregularity in form, and to direet a memor-
andum to be made on the document that it
was so received ; and that the Judge not hav-
ing acted upon the Rule, it was open to the
Court to do so, and to direet the memoran-
dum to be made.—Held, also, that the verifi-
cation by affiaavit referred to in Crown Rule
20 refers to the filing of the recognizan
and affidavits before the giving of the notice,
and that the provision is mandatory; and
that while the order wus defective under s,
5 (the order only applying where the ship
is within the jurisdiction), there was no
power to quash it, as it was not regularly
before the Court, and for this reason the
plaintiff should not have costs of his resist-
ance to the application to quash, Marshall
V. Schwartz, 3 E. L. R, 227, 41 N. 8. R. 471

Nee CONSTITUTIONAL LAW—DOLICE MAG1S-
TRATE — SuIp,

SEAL—SEDUCTION.
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SEARCH WARRANT.

See INTOXICATING LIQUORS ~—
THE DPEACE.

JusTicE oF

SEARCHING FOR DOCUMENTS.

See Cosrs,

SECONDARY EVIDENCE.

See EVIDENCE.

SECRET COMMISSION.

See VENDOR AND PURCHABER.

SECRET PROFITS,

See CoMpANY
MisRrEPRI
AGENT —

CoNTRACT — FRAUD AND
'ATION PRINCIPAL AND
RUSTS AND TRUSTEES,

SECURITIES.
Nee BANKRUPTCY AND INSOLVENCY—BANKS
AND BANKING — Bi1Lis Axp NoTes —
CONTRACT — GUARANTY — SEITLED
ESTATES ACT.

SECURITY FOR COSTS.

See APPEAL — (CosT8 — EVIDEN

SEDUCTION.

Action by master of girl sedunced —
Cause of action ariging in another province

Right at common law irrespective of stat-
ute Effect of ordinance respecting the
action of seduction, see, 3.]—In an action
brought by the plaintiff, as master or as
standing in loco parentis of an adopted child,
for her seduction by the defendant, it ap
peared that the cause of action arose in the
provinee of Manitoba, where the plaintiff
resided, but the action was brought in Sas-
katchewan beenuse the defendant resided
therein. The jurisdiction of the Court to
entertain the action was not disputed, The
action was commenced more than six months
after the girl was delivered of a child, and
there was no evidence of any other action
for the seduction having been brought by
any other person, The parents of the girl
were unknown, No evidence was given as
to the law in Manitoba :—Held, that it should
be assumed that the common law governed
in Manitoba in respect of such actions; at
common law the plaintiff had a good cause
of action, because the relation of master
and servant existed between him and the
girl.—Nickolls v. Goulding, 21 U. C. R. 366,
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and Ford v. Gourlay, 42 U. C. R, 522, ap-
proved and followed.—It was not necessary
to consider the effect of sec. 8 of the Ordi-
nance respecting the Action of Seduction:
sed quare, whether that section was intended
to embrace such an action as the present—
whether it was not confined to a cause of
action arising within the jurisdiction.—And
held, upon the evidence, that the defendant
had seduced the plaintiff's servant and was
the father of her child, Bolton v. Hodying
(1910), 14 W, L. R, 210, 3 Sask. L, R. 149,

Claim for payment in advance of
expenses of confinement.|-—In an action
by the father of a girl under age for breach
of promise of marriage and seduction, the
plaintiff made a claim for payment provision-
ally and in advance of $100 for the expense
of the girl's expected confinement: — eld,
that this claim could not be sustained, and
prevve avant de !mrr drml was urdc-rwl
Boldue v. Corbeil, T Que. P. R, 412

Daughter's evidence — Rape. lfllrld
affirming the judgment of a Divisional Court.
10 O, L. R. 480, that the case one to be
submitted to the jury, to say v\hatln-r upon
the whole evidence they could find that the
defendant seduced the plaintiff's daughter.—
Per Moss, C.J.0., Maclaren, J.A., and Clute,
J.—If the evidence should establish a case of
rape and disprove a connection yielded to
in the end though commenced with violence
and resisted for some time, in fine a case
of seduction, the plaintifl’s right of action
could on'y rest upen his daughter being his
servant, which was not this case, and the
[lru\'iiiulln of R, 8. 0. 1807 ¢. 69, s, 1, 2,
would not apply.—~Fer Garrow, J y
action would lie aithough trespass v armu
might have been sustained, and it would be
no defence that the offence was rape and
not seduction. FE, v. F., 11 O, L. R. 682;
8. ., sub nom, Gambell v. Heggic, 7 0. W.
R. 633,

Bvidence — Action brought for daughbter's
benefit—Judge's charge—Credibility of wit-
nesses—Rejection of evidence—Miscarriage,
Grainger v. Hamilton, 1 O. W. R, 810,

Evidence — FExamination of defendant
for discovery—Promise of marriage.]—In an
action for seduction, questions as to a pro-
mise of marriage said to bave been made by
the defendant, who admits the seduction, are
irrelevant, and the defendant will not be
held to answer them upon his n-xnmmalmn
for discovery. Leroua v. Schnupp, 10 O.

R. 617, 15 O. L. R, 01

Evidence of plaintiff's daughter —
Rape—Nonsuit—Na reasonable cvidence of
seduction—Disagreement of jury—Rule 780
—Neope of.]—Father brought action for se-
duction of his daughter and the jury dis-
agreed three times, Motion was made by
the defendant, under Rule 780, for judg-
ment dismissing the action. The plaintiff's
daughter swore that the defendant was the
father of her child, but that the connection
effected with her by the defendant was by
force and without her consent. The daugh-
ter was not in the plaintiff’s service or liv-
ing at home at the time of the seduction :—
lldd. that it was for the jury to say, on the
evidence of the daughter, whether or not

they accepted her statement on the whole, as
they might be satisfied as to the paternity
bnl still discredit the evidence of force.
Vincent v. Nprague, 3 U. C. R. 283, and
Brown v, Dalby, 7 l' (‘ R. 160, considered.
Gambell v. H . ggie, ? W. R 1174, 5 0. W,
R, 746, 6 O. W. ll IM 8. C., sub nom.
E. v. F, 10 0. L. R, 480,

Plaintifi's daughter in service of
defendant — Birth of child — Votion for
Jurther and better particulars.| Order
that defendant was not entitled to re
particulars as those already furnishe
more definite than those given in Switzer v,
Switzer (1907), 10 0. W, K. 49, 1116
(1008), 11 O, W, R, H ; Newell v, Clark

2 . W. N. 75,

(1909), 14 O. W. R.
aflirmed 1 O. W. N, 135.

Right of action — Death of father —

Action by mother—Proof of servie r

vival of father's right—Amendment—8

lult- of Limitations—Trustee Act.  O'Brien
. Ellis, 2 0. W, R. 68,

Right of action — [llegitimacy of
female seduced. |— Section 1 of the \|( re-
specting the action of seduction, V.e. 43
(Man.), does not apply to the case ur the
seduction of an illegitimate
Germain v. Charette, 20 C. L. T. 249, 13
Man. L. R. 63,

Women who have parent, guardian,
ete.|—In an action under Viet, e. 23
(P.E.L) for seducing plaintift and getting
her with child, it was held, that the Act
only applied to women who had a parent
guardian or master, who might maintain an
action at common law, Melnnis v, Me-
Callum (1854), Pet. P, E. L. . 72,

Nee CRIMINAL LAw — INFANT-—PARTICU-
LARS,

SEIGNEURIAL TENURE.

Holder of part of prnrny — Pay-
ment of the uE;Ir rent.]—The possessor of
a part of the property inscribed on the regis-
ter of a fief, made and lll‘ptmll\‘d by virtue
of the Seigneurial Act, 1854, 8. 7 et seq., is
personally bound to the whole of the
rent as it appears upon “the register in order
to take the place of the quit-rent and rents
with which the property was charged under
the previous seigneurial tenure, Letellier de
St Just v. Desjarding, 28 Que, 8, U, 350,

Promise of sale — Entry — Good faith
Commencement _de prewve par eorit
Improvements — Compensation—"Tender of
deed.]—The appellants, plaintiffs, were the
grantees of the lands in question, part of the
Seigniory of Metapedia, the former proprie-
tors of which had an agent resident in the
seigniory who administered their affairs
there. It had been customary, on applica-
tions by intending settlers for the purchase
of lots of their wild lands, for this agent
to take memoranda of their names and per-
mit them to enter upon the lunds, and this
was done in respect to the lots in question,
and the applicants were allowed to hold pos-
session and make improvements thereon
without notice of any special conditions liw-
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iting the titles which might subsequently be
granted to them by the owners, The defend-
ants, respondents, acquired the rights of
these applicants, and when the plaintiffs ten-
dered deeds of the said lots to them, they
refused to a t them, on the ground that
conditions were inserted which had not been
stipulated at the time of the original entries
upon the lots, and of which no notice had
been given. In actions au petitoire the de-
fendants pleaded that their possession had

i faith in expectation of event-
ng titles without such restrictive
ms as were sought to be imposed, and
that, in the event of eviction, they were en-
titled to full compensation for the value of
all necessary improvements made on the
lands without deductions in respect of rents,
issues, and profits: Held, affirming the
judgments appealed from, Fitzpatrick, (\.J.C.,
and Duff, J., dissenting, that the memoranda
made by the agent were commencement de
prewve par ecrit and equivalent to a binding
promise of sale without usual conditions in
limitation of any titles which might be
granted, (2) That the entries made upon
the lands, the possession thereof held by the
defendants and their auteurs, and the works
done by them thereon, could not be held to
be in bad faith, nor with knowledge of de-
fective title. 3. That, under the circum-
stances and notwithstanding that the de-
fendants had actual notice of prior title, the
plaintiffs could not maintain actions aw
petitoire, although they might be entitled to
declarations in confirmation of the deeds ten-
dered, and to recover the price of the lots.
(4) That the defendants could not be evicted
without tion for the full ue of
the ne v and useful improvements so
made upon the lands, with the knowledge and
consent of the agent, without any deductions
in respect of the rents, issues, and profits

ot

derivable from the lands. Price v. Neault,
12 App. Cas, 110, followed, Lajoir v.
Dean, 3 Dor. . B, 69, discussed. St. Law-
rence Terminal Co. v. Lawrence

Halle, St,
Terminal Co. v. Riour, 27 C, L. T, 654, 30
8. C. R. 47,

See EASEMENT

SEIZURE.

Bee ATTACHMENT oF Dents EXEcUTION
SAISIE-C'ONSERVATOIRE.

SELLING INTOXICANTS TO RAIL-
WAY EMPLOYEES,

See CRIMINAL Law.

SELLING LIQUOR TO INDIAN.
See CRIMINAL LAW-—INDIAN.

SELLING OBSCENE BOOKS.

See CRIMINAL Law,
€.c.L.—126,

SEIGNEURIAL TENURE—SEQUESTRATION.

966
SENATE AND HOUSE OF COMMONS.

Member of House selling goods to
the Government of Canada — Action to
recover penalty under s, 16 Venuo—Im-
perial Act, 31 Eliz. ¢, 5.]—Action to recover
a penalty under s. 15 above, alleging that
defendant, while a8 member of the House of
Commons of Canada, sold goods to the Cana-
dian Government and was interested in a
contract with that government :—Held, that
the action need not be tried at Ottawa, but
the P, E. I. Courts have jurisdiction, ¢. 5§
above having been repealed by 10 above.
\cEachern v. Hughes, T B. L. R. .

SENTENCE.

See CONSTITUTIONAL Law

CRIMINAL Law
INTOXICATI

i LIQUORS —~ STATUTES,

SEPARATE ESTATE.

See TUussaNn axp Wire,

SEPARATE SCHOOLS,
See Scnoors.

SEPARATION.

See DOWER—IIUSBAND AND WiFE,

SEPARATION DE CORPS,

See HussaND AND Wire,

SEQUESTRATION.

Cirenmstances which justify it —
Nalo—Titles—C. €. 182311 sequestra-
tion of an immovable whose ership is in
dispute before the Courts is an extreme mea-
sure which shonld not be ordered exeept for
any serious cireumstances which may expose
one or other of the parties to irreparable
prejudice,  Dubois v. Dufresne, 16 R. L. N.
8, 207, 16 R. de J, 57.

Hypothecary creditor — Insolvency of
debtor—Payment of tares—Oppositions.] —
An hypothecary creditor eannot sequestrate
an immovable upon the allegations that he
has paid the taxes and the preminms of fire
insurance due thereon; that oppositi
which rents falling due are clg are
;wmllnlz that the debtor is insolvent and the
hypotheeary creditor is in danger of losing
gzl;) debt.  Caverhill v. Mackay, T Que. I’, R,

_ Motion for writ — Disobedience to
Judgment — Strict legal rights — Motion
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based on affidavit with interlineation and
erasure not initialled—kule 520—Dismissal
of motion. Dalton v. Toronto General
Trusts Corporation, 11 0. W. R. 667.

Movable effects seized in virtue of an
attachment for rent and the immovable upon
which they are situated should not be sequeg-
trated, in any event, unt!l judgment has beep
given in the suit, Nugent V. ton
(1911), 12 Que, I, R. 228,17 R. L., n. 5. 198

Petition — (jrounds.]—In a petition for
sequestration the grounds upon which the
petition is based should be special, and it is
not sufficient to allese simply that it is in
the interest of the petitioner that the im-
movable should be judicially mjutnlnmd.
Crevier v. Cloutier, 4 Que. ', R. 347,

Petition — Grounds — .gdminmmnan.]
—1In a petition for sequestration, the grounds
upon which the demand is based must be
special, and it is not sufficient to allege
simply “ that the immovables have not been
leased nor administered,” especially where
the defendant, ng absent from the coun-
try, has named an attorney to see to the ad-
ministration of such properties.  Myers V.
Ritson, 4 Que. P. R. 30

Bee CoNtEMPT OF COURT—(08T8 —I'ATENT
¥OB INVENTION—SALE OF (GOODS.

SERVANT.
See MASTER AND SERVANT.
SERVICE.

See WRIT OF SUMMONS

SERVICE BY PUBLICATION.

See LIMITATION OF ACTIONS.

SERVICE OF PROCESS.

Nee PROCESS.

SERVITUDE.

EASEMENT —VEN-

Bee Amcnrtect — DEED
AND

DOR  AND PURCHASER WATER
WATERCOURSES —WAY.

SESSIONS.

Appeal — Order for costs — Distress
warrant.]—On an appeal to the General
Sessions of the Peace from a conviction of
a police magistrate, the chairman gave judg-
ment, signing the following minute : “ Appeal
in this case dismissed with costs to b» taxed
by the clerk of the peace within five days.”
N'o formal order was ever drawn up in pur-
suance of this minute; but the clerk of the
peace afterwards taxed the costs, and on his
certificate, at a subsequent sittings of the

Court of General Sessions, an order was ap-
plied for and obtained for the issue of a dis-
tress warrant for the amount of such costs:
—Held, that under ss. 880 (e) and 897 of
the Criminal Code, it was necessary for a
formal order to be drawn up ir pursuance of
the above mentioned minute, and that, there-
fore, there was no warrant or authority for
the certificate of the clerk of the peace, or
for the order of the Court of General Ses-
sions directing the distress warrant ; and the
same must be quashed. Appeals from sum-
mary convictions and the costs payable in
respeet thereol are founded upon the stat-
ute law, the provisions of the law re-
garding them in England and in this country
are essentially different. In this country, in
view of 8. 880 (e) and (f) of the Criminal
Code, the necessary formal order in pur-
suance of the above minute might be drawn
up at a future sittings of the Court of Gen-
eral Sessions, which is a continuing Court,
and the costs included therein nunc pro tunc
if necessary ; and the power to grant costs and
determine what costs are just and reasonable
is not with us, as it is in England, con-
fined to the justices at the same General
Sessions at which the appeal is heard. In
re Bothwell and Burnside, 20 C. L. T. 226,
31 0, R. 695,

Sessions Jurisdiction — Appeal from
summary conviction — Recognizance—Pay-
ment of fine and costs — Rar to appeal —
Order for repayment Surplusage—Public
Nehools Act—Refusal of trustee to perform
duty—Conviction for—Right of appeal.] —
The conviction was for that defendant, be-
ing a person who had been elected a school
trustee for school section No. 18 in the
township of Peel, in the county of Welling-
ton, did on Oth January, 1905, refuse or
neglect to perform the duties of the office
by refusing or neglecting to engage a teacher,
and by not providing the necessary school
accommodation for the school.  The defend-
ant was adjudged to pay a fine of $20 and
the costs of the proseeution, and he paid
both :—Held, on appeal, that the conviction
should be quashed, and repayment of the fine
and costs ordered, Paymentof the fine does
not bar the right of appeal, when the pay-
ment is made contemporaneously with the
expression of intention to appeal, and under
pain of distress. In re Justices of York and
Peel, e p. Mason, 13 C. P, 15. followed ;
Rea v. Neuberger, 9 B. C. R, 272, distin-
guished. A recognizance to appear at the
general sessions and * enter an appeal,” is
sufficient. Rex v. Geiger, 21 C. L.
604, distinguished. Upon the allowance
of such an appeal repayment of the fine and
costs and payment u[ the costs of the appeal
are properly ordered.  Regina v. MelIntosh,
28 0. R. 603, followed. Under R. 8. O, e,
90, 8. 7, any party who considers himself
aggrieved by a conviction or order of a jus-
tice of the peace under any statute in force
in Ontario, and relating to matters within
the legislative authority of the legislature of
Ontario, may, unless it is otherwise provided
by the particular Act under which the con-
viction or order is made, appeal therefrom
to the general sessions of the peace. There
is no provision in the Public Schools Act
which alters or limits the effect of the above
section, Rex v, Tucker, 6 O. W, R. 5633, 10
0. L. R, 506,

See ArPEAL—CoOURTS—WAY,
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SESSIONS OF PARLIAMENT,

Nee BLECTIONS,

SET-OFF.

Account — Disputed items — Absence of
liquidation.] — Set-off will not be allowed
when the amount of the account which the
defendant assumes to set off cannot he de-
termined without a long disenssion and con-
testation of the majority of the items. 2, A
defendant in such a ecase cannot complain
of a judgment which allows him a set-off
in part, to which he had no right, and pro-
perly rejects the remainder of his account.
Pharand v. Deslandes, 24 Que. S, C, 324,

Action on contract — Damages for
breach.]—Wkere an action is brought on a
contract, and the defendant pleads non-ful-
filment of contract, he may plead as a set-
off damages which are alleged to have di-
rectly resulted from the ne,ligence with the
faults of the plaintiff in connection with the
contract sued on. Latour v. Yasinooski,
20 Que. 8. C. 202

Action to recover balance due under
a contract of work — Amounts pleaded
as set-off and arising from the same contract
—Demurrer—0C., P, 191, €. C. 1188.]—1, In
an action based upon a contract for the hire
of work, the defendant can legally plead as
set-off damages he has suffered under the same
contract through non-execution by the plain-
tiff, particularly when a part of the plain-
ti’s vlaim is not clear and liquidated.
Hence, a suit founded upon the balance due
for work done and amounts paid to an archi-
tect for examining work which the defend-
ant claims has not been done according to
the rules of art, may be set-off by the price
of materials removed by the plaintiff and by
the cost of the repairs made to such work.
2. When the two debts arise from the same
cause, the debt which is liquidated cannot be
claimed until the other one is also liguida-
ted. Harvey v. Viens (1910), 11 Que, P,
R. 36¢

Bank — Windin
maturing after ordes
eredit of indorse

-up — Promissory note

Set-off of deposit to
ote made by municipal
Jml purposes — Personal
Hability Set-off of deposit to credit of
municipality. ]—The funds of a township cor-
poration were deposited in a chartered bank
to the eredit of an account kept in the name
of “A.M,, treasurer of [ The township
council purported, by by-law, to authorize
the treasurer and reeve to borrow from the
bank money to be used for drainage pur-
poses. Accordingly the treasurer made a pro-
missory note which he signed in his own
name with the words “ treasurer of the town-
ship of R.” after it, in favour of the reeve,
and the reeve indorsed it, signing his own
name with the words “reeve of R after
it. This note was discounted by the bank,
the proceeds placed to the credit of the ac-
count referred to, and paid out for the drain-
age purposes specified. The bank being in
liquidation under the Dominion Winding-up
Act, the liquidators sued the reeve and trea-
surer in their personal capacities upon the
note, which matured after the winding-up

order :—Ield, that the defendants were per-
sonally liable upon the note, and were not
entitled to set off, against the plaintiffs’
claim upon it, the balance in the bank to the
credit of the account kept in the name of
the treasurer at the date of the winding-up
order; but the defendant the reeve was en-
titled to set off the amount standing to the
credit of his private account in the bank at
the date of the winding-up order, and the de-
fendants were allowed to amend their plead-
ings 80 as to claim that se [. Vanier v.
Kent, 11 Que. K. B, ! not followed
Kent v. Monroe, 25 C, . 40, 8 0. L. RR.
723, 4 0. W, R, 408,

Bank — Winding-up — Transfer of assets
to debtor within 30 days—Moneys deposited
by third parties to sabsfy debt.) After a
bank have suspended payment, and their in-
solvency is notorious, compensation of a
debt due to the bank cannot be effected by a
transfer to the debtor of debts due by the
bank to third parties, where such transfer
has been made to the debtor after the
suspension and within 20 days prior to
winding-up proceedings under the Winding-
up Act, This rule is not atiected by the -
cumstance that the amounts offered in «
pensation consisted of moneys
the bank by such third parties. for the spe-
cial purpose of aiding the debtor to meet his
indebtedness to the bank, but not transferred
to the debtor until after the suspension of
payment, Communautd des Scvurs de la
Charité de la Providence v. Kent, 13 Que,
K. B. 48!

Bank deposits against double lia-
bility.] — A contributory under the Dom.
Winding-up Aect, is entitled to set off a de-
posit account against claim made against
him under the double liability clause of the
Bank Act. Re Central Bank; Eo p. Har-
rison & Standing (1888), 30 C. . 271,

Bank deposits against mote.] —Liqui-
dators of the Central Bank were ordered to
allow by way of set-off, as against a note for
$6,000, the amount of maker's deposit ac-
count, $1,406.76, an accepted but unpaid
cheque 74.76 and a dishonoured sterling
draft on the Central Bank for $2,000. The
maker of the note having paid liquidators
the note and $6,000 of debentures
16 collateral security were ordered to
be delivered up to maker, Re Central
Bank; Ex p. Reid (1888), 30 C. L, T, 268,

Bank in liguidation — Deposit—\ote
discounted and not yet due Renunciation
of term—Indorser — Intervention 1':;«(»11

A deposit made in a bank is a loan to such
bank, and Art. 1190, which says that a debt
arising from a deposit shall not be the sub-
jeet of a set-off, does not prevent the same
deposit being set off by a debt due to the
bank by the depositor. 2, The set-off of a
debt due to a bank by the claim resulting
from a deposit in such bank, may be effectua-
ted up to the time of service of a petition for
the winding-up of the bank, provided that
both debts are equally liquidated and exigi-
ble. 3. Nevertheless, the term of the cur-
rency of a bill of exchange or promissory
note is to be regarded as a stipulation in
favour both of the creditor and of the debtor,
and, therefore, the maker or indorser of a
note discounted in a bank canmot, by re-
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nouncing the benefit of the time which the
note has to run, set off the debt arising upon
such note by the sum which he has on d
posit in the bank. 4. The indorser o

a
note discounted in a bank does not become
the debtor of such bank until the note has

been protested for non- pu_\'m--m and notice
of protest given to him. 5. Although a cre-
ditor of a bank in Ih|uh(nlmn has a right to
intervene in a suit pending between the
liguidators and a debtor of the bank, who
alleges that his debt has been extinguished
by set-off, in order to watch the proceedings
and take measures necessary for the protec-
tion of his rights, such creditor will be or-
dered to pay the costs incurred by the debtor
of the bank if he produces, in opposition of
the demand of the latter, a useless coniesta-
tion founded upon grounds which have al-
ready been set up by the liquidators. Vanier
v. Kent, 11 Que. K. B, 373.

Claim — Counterclaim — Debt due by
partners—Debt due to one partner—Con-
tract— Kxtras, Ross v. Redmond, ! E. L.
R. 158,

Claim for board and money paid -

Prompt justification—"Time for set-o

A debht made up of items for board, elothing,
travelling expenses, money lent, and funeral
expenses, which the creditor can promptly
justify, is not among those provided for in
Art. 1194, C , but is subject to set-ofl as
soon as it exists,  Fisher v, Sheridan, 17
Que. K. B, 206,

Claim for counnterelaim—Judgments—
ors of trinl Judge -

1165 Solicitor’s
lien. Lews, Blumenstiel & Co, v. Edwards,
50, W, R 706 6 0. W, R. T34, 11 O. L.

Claim on note — [/nliguidated claim—
Cross demand Pleading.]—A  defendant
cannot, to an action for a money demand
based upon a notarial instrument and a pro-
missory note, set up n defence of set-off
based upon a claim which is not liquidated
even when his claim arises from the same
transaction as the principal demand and
when e asserts it by a cross-demand in the
|rr|n~||-nl action. Judgment in 2 Que, II .
420 atfirmed, Lepitre v, King, 9 Que. P. R,

Claims of third persons - I’rmmul
debt {limentary allowance.)
ant cannot set off against the plai
rights belonging to third persons, especially
when an alimentary allowance is in question,
which is a debt exclusively personal. Ross
v. Melntosh, T Que, P, |} 2

Costs — Damages — Different actions in
same urt—Discretion—8olicitor's lien -
Assignment to solicitor. Hogan v. Baatz,
Hogan v. Baatz and Taylor (Y.T.), 1 W.
L. R. 513

Counterclaim — Assignments Aect, R.
8. M. 1902, ¢. 8, ss. 6, 26—Right of action
for damages—RSolicitors' lien for costs
Kina's Bench Act, ». 39 (¢), Rule 298.1—
Plaintif sued for damages for deceit upon
the sale by defendant to him of a business
frandulently represented to bhe of much

terclaimed for the balance of the purchase
money, After the trial, but before judg-
went, plaintiff made an assignment for the
benefit of his creditors under the Assignments
Act, R. 8. M, 1902, ¢. 8 and the assignee
was added as a co-plaintiff, In giving judg-
ment the trial Judge awarded $750 damages
to the plaintif with the costs of the action,
but he found also that the endant was
entitled to recover a much larger sum on his
counterclaim which was not disputed, Th
Judge also order«d a set-off, and that judg-
ment be entered for defendant for ‘he bal-
ance and refused to allow the plaintifl’s
solicitor any lien for costs:—/leld, on ap-
peal, Howell, C.J.A., dissentin (1) The
plaintifs claim against the defendant did
not pass to the assignee by virtue of 'T'he
Assignments Act, not being covered by any
of the expressions * real and personal estate,
rights, property, credits, and effects,” used
in 8 6 of the Act, and being something which
could not be reached by creditors, under
ordinary legal proceedings, (2) Such a
right of action is not assignable under s.-8.
n) of s, 39 of the King's Bench Act, Blair

Asseltine (1803), R. "ll. and Me-
'urn k v. Toronto R ('o. oot 13 0.
L R. 656, followed, v if the plain-

tiff's claim had been validly transfe rrul to
the assignee the defendant would be entitled
to maintain his counterclaim to have
plaintiff’s damages paid by d ting them
from it, as both claim and coun lai

out of the same transaction, and Rule 203 of
the King's Bench Act exp provides that
the Judge may order such <off to be made
Rhrapnel v, Laing (1888), 3,
8334 Lowe v, Holme, 10 Que. B, 1), 2¢
Newfoundland v, /ewfoundland RN‘ Co.
(I887), 13 A, C. 16 followed.  (4) The
discretion of the Ju n making such order
should not be interfered with, although the
effect was to deprive the plaintifs solicitor
of any lien for costs on the amount awarded
to his client whether for damages or nuulﬂ
Westacott v, Bevan, [1801] 1 Q, 4
Pringle v, t,[mm 10 Ch. D, (S0,
Pherson v. Allsop, L. J. 8§ Ex.
lowed.  Mcliregor v. Camphell (1900
l\!._m R, 38, 10 W, L. R, 326, 11 W,
o3,

Counterelaim.|—IHaving reg
pre ms of Arts. 1031 and 1187,
Q., creditors were allowed by the ree to
set off claims of certain debtors, officers of
a company, for salaries taken by them with
out proper authority, and for expenditures
made by them out of the company’s funds
for a purpose wltra vires of the company
No objection was taken to this ruling be
fore the referee, and the Court on appeal
from his report confirmed such ruling, but
expressed some doubt as to jurisdic f
ree to set off such claims, )
Railways and Canals v. Que. Southern R
Co. (Hodge & Whitc's Claim) (1008), 12
Ex. C. R. 11,

ard to the
G C P

Cross-demand — A debt which may be
casily and promptly lu’unlﬂhd — Limitation
of actions — Nhort prescriptions — Hire of
work and services rendered — Procedure
Incidental eross-demand and plea of set-off
Demurrer based upon short prescription. |
A defendant who sets up in an incidental

greater value than it was. Defend. coun-

c d nd the value of services rendered

3971

to th
ina
—8e|
whic)
liqui¢
servic
negot
a deh
off do
viceg
ferred
and t
prese;
tions

be ple

applie;
0o spe
tiff, sy
duty, |
may s

37 Qu

Dan
fusal ¢t
damage
plaintif
mortga,
defenda
eannot
plaintif
pitre, 3

Debt
for mon
for asce
of billg
As man
damagey
having
which by
London
Groilt, |

Debt
fication
Partners
fendant
tion of ¢
tif boug
the aet |
bears th,
tion of t
a signific
bee is g
distinet f
pose it,
Set up iy
members,

Debt -

188.]— 4

able nmv_\
to anothe)
they botl
Applying
under a

legally me




9973

to the plaintilf, may plead the same grounds
in a defence of set-off to the principal action,
—S8et-off only takes place between debts
which are or can be easily and promptly
liquidated, A claim for innumerable steps,
services, journeys, ete., in connection with
negotiations for the sale of a railway is not
a debt of this nature, and, consequently, set-
off does not exist.—The above-mentioned ser-
vices come within the eategory of those re-
ferred to in paragraph 6 of Art. 2260 C. O,
and the suit to recover the value thereof is
preseribed by five years.—The short preserip-
tions of articles 200, 2261, and 22062
%, C, extinguish the right of action and may
pleaded by inscription in law. Bank of
Hyacinthe v, Bernier (1909), 37 Que.
C, 481,

Cross-demand.]—A plea that sets up by
way of set-off or compensation, matier that
is properly the subject of a cross-demand,
will be allowed to avail as such, on an
applieation at the hearing on the merits, if
no special wrong is thereby caused the plain-
tiff, subject o payment of additional stamp
duty, if any, and of such costs as the Court
may see fit to orde Brazer v. Elkin & ('o.,
37 Que. 8, C. R. 154,

Damages — Liquidated amount — Re-
fusal to discharge mortgages.]—A claim for
damages resulting from the refusal of the
plaintiff to eancel the registry of extinguished
mortgages upon a property acquired by the
defendant is not clear and liquidated, and
caunot be pleaded by way of set-off to the
plaintiff’s claim in an action. King v. Le-
pitre, 3 Que, P. R. 216,

Debt due by mandatory — lamages
for mon-performance.]—Where the claim is
for ascertained sums of money due by virtue
of bhills or notes or of the receipt of money
as mandatory, the defendant eannot set off
damages accruing by reason of the plaintiff
having failed to discharge the obligations
which he assumed by the contract of mandate.
London Guurantee and Accident Co, V.
Groilt, 18 Que, 8. C. 398.

Debt purchased by defendant—Signi-
fication — Costs Firm of advocates —
Partnership — Debts of members.]—A de-
fendant in a suit may set up in compensa-
tion of the demand, a debt due by the plain-
tif bought hy him, though signifieation of
the act of sale has not bheen made; but he
bears the costs incurred up to the produe-
tion of the sale in the case, which avails as
a signifieation.—A firm of advocates in Que-
bee is a juridical person (personne morale),
distinet from the several members who com-
pose it. Hence, debts due to it cannot be
set up in compensation of debts due by its
u::mh\-n. Sale v, Crépeau, 28 Que, 8. C.

Debt which is liguidated and de-
mandable Contract — Damages—C. (',

1188.]1—A debt not liguidated and demand-
able may, nevertheless, be pleaded as set-off
to another debt of the same nature, provided
they both arise from the same contract.—2.
Applying this principle, an action to recover
under a contract for work done may

legally met by a plea alleging direct damages
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suffered by the defendant as a result of the
execution of the contract. Harvey v. Veing
(1910), 16 R. L. n. s 500,

Defamation action — Counterclaim for
bills of exchange — Motion to strike out
counterclaim.]—Plaintiff brought action for
defamation, Defendant counterclaimed for

amount of certain bills of exchange. Master
in Chambers struck out the counterclaim
without prejudice to a fresh action being
brought, there being no connection between
the claim and the counterel Central
Bank v, Osborne, 12 P, R. 160, approved.

. 160,
Still v, Alewander (1010), 16 0. W. R. 930
V. N, 23.

20,V

Disputed indebtedness Demurrer

C. P o191, O, C. 1188.] — Set-of may be
pleaded even when the proffered indebtedness
is not absolutely clear and determined, pro-
vided it can be easily proved. In the present
case the indebtedness pleaded as set-off is not
clear and determined inasmuch as plaintiff
not only de: the amount of it but even its
very existence. A plea of set-off of this
character will be dismissed upon inscription
in law. Dore v. Charron (1911), 12 Que.
P. R. 380,

Goods sold — Damages for short delivery
~—Crosg-demand — Pleading.]—In an action
for goods sold and delivered, the defendant
cannot plead set-off of damages alleged to
have been suffered by him in consequence of
the plaintifPs default to complete deliver)
the whole guantity of goods stipulated in the
contract. Such claim should be urged by
cross-demand. Waolshaw v, Rosenfield, 24
Que, 8. .

Liquidated demand — Stipulation for
liguidated damages — l‘roall<dr_mavyﬂ~l‘lrwd-
ing — Irregularity — Inseription in law.]—
A debt arising out of the stipulation in a
contract for the performance of work on
defavlt of completing it by a fixed date, the
contractor shall pay $50 as liquidated dam-
ages for every day of delay, is not a liqui-
dated debt which may be set off according
to the terms of Art. 1188, (", C.—2. Blan-
chet, J., dissenting, that the creditor may
make such a debt available by recourse to
the cross-demand mentioned in Art. 217, C.
R. C.—Semble, that when a debt, not the
subject of set-off, is set up in a defence of
sot-off, and the opposite party joins issue
without raising any objection to the regu-
larity of the procedure, the Court may decree
a set-off —3. The party against whom an
unliquidated debt is set up in a plea of set-off
may attack such irregularity without being
obliged to inscribe in law. Ottawa Northern
and Western Rw, Co, v. Dominion Bridge
Co.,, 14 Que, K. B, 107,

Money advanced by another — Ligui-
dated amount — (osts.|—One who has paid
money for the benefit of a third person, who
has contracted to repay it, may claim such
sum from the third person or set it off, al-
though it is asserted that the money was
furnished by another, to whom it must be
repaid. 2. In order to have a set-off it is
sufficient that the debt which the debtor as-
serts as a set-off shall be liquidated; it is
not necessary that the debt against which the
set-off is asserted shall be liquidated, 3.
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Costs due to a party upon a verdict of ac-
quittal, where the complainant has been
urh-r«d to pay the costs, may be the subject
of set-off, for such costs may be easily as-
(;-:mm-d Bérard v. Doré, 24 Que, 8. C.
208,

Operation de plein droit — Necessity
for giving credit — Scale of costs.] — A
creditor whose claim is in part set off by
what he owes his debtor, ean bring an action
against the latter only for the difference,
and costs appropriate to a judgment for such
an amount, The creditor's contention that,
never having been called upon to pay, he
was not obliged to take the set-off into ac-
count, and could in~‘tiluh- his action for the
original amount of his claim answered by
the fact that set-off ope rates de pl-m droit,
Turgeon v. Dubeau, 35 Que, S, 211

Plea Objection to — Practice.]—The
objection to a plea of set-off, as being a mat-
ter for an incidental demand and not a de-
fence to the action, should be raised by
means of exception to the form, not of in-
seription in law. Levinson v. Renaud, 6
Que, P. R. 114,

Pleading — Acknowledgment — Trial
Counterclaim — Tender.]—A plea of com-
pensation, setting forth a contra-acccount,
followed by an allegation of acknowledgment
and promise to pay by the plaintiff, will not
be rejected on a reply in law., 2. The Judge
presiding at the trial has, however, power to
order that the settlement of account and
acknowledgment by the plaintiff, alleged by
the defendant, be proved by him before hv
is allowed to prove his counterclaim, 3.
The validity of a tender, especially in com-
mercial matters, may be a question of fact,
and allegations relating to a tender will not
be rejected on answer in law, although the
tender may appear not to have been made
in the manner preseribed by law for legal
tenders, Laurrnudr Pulp Co. v, Curtis, 4
Que. P. R. 109.

Pleading — Damages — Construction of
contract—Penal  clause—Waiver,]—A debt
which is not clearly liquidated and exigible
cannot be set off in compensation of a claim
upon a promissory note except hy means of
a cross-demand made under Art, 217, C. P
Q., of the province of Quebec; Nesbitt and
Idington, J.J., dicsenting. By a clause in a
contract for the construction of works the
completion thereof was to be made within
a specified time, in default of which it was
agreed that the contractor should pay “as
liquidated damages and not as a penalty the
sum of $30 for every subsequent day until
the completion.” The works were not com-
pleted within the time limited, and both
parties joined in a petition to the municipal
corporation for an extension of the time,
during which subsid it had granted to-
wards the cost of the works should be earned.
The petition was granted, and the works
were completed within the extension of time
so allo wml ~— Held, Nesbitt and Idington,
JJ., dis 'nting, that damages aceruing under
the clause in question did not, upon mere
default, become sufliciently ]lqnuln(n-d and
ascertained to be set off in compensation
against a claim upon a promissory note.—
Held, per Gironard and Davies, JJ. (Nesbitt

and Idington, JJ., contra), tnat by joining
in the petition for extension of time the
party in whose favour the penal clause might
take effect had waived the right to claim
damages thereunder during the period of the
extension so obtained in the interest of both
parties to the contract. Ottawa Northern
and Western (o. v. Dominion Bridge
Co, 25 (, L. 123, 36 8 C. R. 347

Pleading — Damages for tort — Liqui-
dated debt.|—A claim for damage caused
by *keeping bhack a large quantity of logs
and pulp wood at a boom, thus preventing
the sale and manufacture of them during the
season of 1906, is not a liquidated debt
(cloire et liguide), and cannot therefore be
set up by a plea in compensation. Lecours
v. Price, 38 Que. 8. C. 181

Princinal " and a d
arose from same cause and compensation was
demanded ; held that the cross-demand should
be treated for the purpose of compensation as
a defence to the action and the peremption of
the cross-demand could not be demanded in-
dependently of a demand for peremption of
the principal action. hmm v. Haston

(1910), 12 Que. P. R. 2

Promissory motes Account for
board.]—There is no right to plead to an
action upon a covenant and promissory notes
by asking to set off against it an account
for board for several years, Naud v. Mar-
cotte, 3 Que, I, R. 326.

Right of customer to set-off dam-
ages for breach of contract made with
company against claim for goods manu-
factured by receiver of company ('laim
avsigned  to  bank — Action by bank
for price.]—Defendants ordered goods from
a manufacturing company. Later a receiver
was appointed for the company and their
business was carried on under the order of
the Court. The receiver assigned and hy-
pothecated their manufactured goods to plain-
tiff bank as security for advances, Later
plaintiffs brought action to recover $!5,028
for goods supplied defendants. Defendants
pleaded a set-off for damages for breach of
contract to supply goods, made with original
company.—Britton, J., held, that the set-off
could not be allowed. Order for Master in
Ordinary to take accounts unless plaintiff
accepted judgment for $12,113.68. Sovereign
Bank v. Parsons (1910), 16 0. W, R. 673,
1 0. W. N. 1079.

Salary — Attachment of debts — Portion
not attachable,]—Set-off is not applicable to
the portion of a salary not by law attachable.
Bacon v. Laurentides Paper (o., 16 Que,
K. B, 97,

Set-off does mot lie against an action
on a promissory note for a litigious claim
which cannot be liquidated without much
proof and which is the subject of a distinct
suit contested by the other party. Verdun v.
Theoret (1911), 12 Que. I' R 265,

Solicitor's lien — Costs — Action and
counterclaim — Set-off to prejudice of solici-
tor's lien — Con, Rules 252, 258, 1130, 116},
1165.)—Rule 1165 as to a set-off of damages
and costs between parties not being allowed
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to the prejudice of the solicitor's lien for
costs, does not fetter the discretion of the
trial Judge as to costs under Con. Rule 1130,
-——An action and counterclaim together con-
stitute but one action for the purpose of
ascertaining the ultimate balance for which
execution is to issue; and, per Street, J.,
Con. Rule 1164 is special authority for set-
ting off the costs taxable to the defendant
against those taxable against him without
any saving of the solicitor’s lien. Levi Blu-
mensticl & Co, v. Edwards, 11 0. L, R, 80,
5 0. W, R. 796, 6 0. W. R. 734.

Unligunidated sum — Pleading—Irregu-
larity — Waiver — Allowance of set-off.]—
Where an anascertained and unliquidated
debt is asserted as a set-off, and the opposite
party joins issue, without in any way com-
plaining of the irregularity of the proceeding,
the Court may allow the set-off, upon proper
proof. Pontbriand Co. v. Morgan, 9 Que.
P, R. 340,

See Biirs or SALE AND CUATTEL MorT-
GAGES ("HOSE IN ACTION, ASSIGNMENT OF
—CoMpPANY — CONTRACT — CONTRIBUTION
(08718 — CoURTS—HUSBAND AND WIFE—
IMPROVEMENTS — JUDGMENT — MASTER AND
SERVANT — Mponanics’ 1 8 — PLEAD-
ING — PRINCIPAL AND AGENT — SALE OF
Goops — Surp — VENDOR AND PURCHASER.

SETTING DOWN FOR TRIAL.
See TRIAL,

SETTLED ESTATES.

Leave to mortgage — [zpress declara-
tions in settlement,]—This was an applica-
tion by the trustees of a settled estate,
under R. 8, O, 1807 c. 71, for leave to
mortgage the estate for the purpose of build-
ing, the existing buildings having been de-
stroyed by fire, The settlement contained a
clause that the trustees might *sell, but not
mortgage, the trust property or any part
thereof :" — Held, that this clause of the
settlement was not an express declaration
that the lands should not be mortgaged with-
in the meaning of s, 37 of the Settled Estates
Act; and merely meant that the power of
sale given to the trustee was not to be con-
strued as including a power to mortgage,
In re Curry and Watson's Settlement, 24
C. L T 201, 70 L. R, 7013 0. W, R,
776.

Leave to petition under — Status of
applicants. Re Asselstine, 1 0. W, R, 178,

Leave to sell land — Trust for sale at
named period — Acceleration with sanction
of adult children—Advantage to beneficiaries
—Death of one adult — Sale without sanc-
tion of survivor.]-——Lands were devised in
trust for sale, but not till the youngest child
should become of age, unless with the sanc-
tion of the two adult children. One of the
adult children died and the youngest child
had not yet become of age. Upon petition
under the Settled Estates Act, R. 8. 0. 1807

e. 71, 8. 2 (1), Chancellor Boyd held with
some hestitation that the case came within
the scope of the Act. In re Cornell, 5 O.
W. R. 60, 9 0. L. R. 128,

Life tenant — Lrase by — Registration
of lease — Death of life tenant before regis-
tration — Invalid lease.]—A testator devised
lands upon trust “ to allow my wife so long
as she remains my widow and no longer the
use and oceupation and the rents, issues, and
profits for her own use absolutely.” And he
directed that upon re-marriage or death of
his wife the land should be sold and the
proceeds divided among his children. He
died in 1897, and in January, 1906,
widow leased the land for five years with
right of renewal, and died in April, 1908,
The lease was registered in December, 19086,
The executors of the testator received the
rent monthly after the death of the widow
till February, 1907, when they sold the land :
—Held, that the land was a settled estate
within the meaning of the Settled Estates
Act, R, 8, O. 1807 ¢. 71, and the estate
during widowhood was an estate for life
within s, 42 of that Act, and that the lease
when  reg red took effect, notwithstanding
the payment of rent in the meantime to the
executors, the rights of a bona fide purchaser
for value without notice not having inter-
vened.—Held, also, that, if this were not so,
the lease at any rate must be considered in
equity as a contract for a vali
virtue of R. 8. 0. 1807 :
tional Trust Co. Shore,
11 0. W. R. 228,

Will — Life estate — Power of appoint-
ment — “ Settlement * — “ By way of sue-
cession " — Order for sale of lands — Pay-
ment of purchase money to surviving trus-
tee — Investment — Security. Re Denison,
9 0. W, R. 740,

See LANDLORD AND TENANT,

SETTLEMENT.

Contingent or vested estate—Child-
ren.|—Held, affirming the judgment in 30
0. R. 517, 19 C. I, T. 171, that under the
seftlement in question the child who died
hefore the period for conveying took a vested
interest. Lazier v. Robertgon, 20 C, L. T,
09, 27 A, R. 114,

Deed — Substitution — Donatio mortis
causa.] — acte by which the children
assign to their mother the enjoyment of im-
movables devised by their father, and stipu-
Inte that after her death they shall enjoy
them in the same fashion, and that the
property will go to their children, does not
effect a substitution but a donatio mortis
causa, which is void. Kannon v. Kannon,
6 Que. P, R. 455,

Gift — Stipulation in favour of third
party — Revocation before acceptance—Re-
linguishment by grantee.] — A stipulation
made by a donor for the benefit of a third
party, as a condition of the gift, can be re-
voked without the assent of the third party,
so long as he has not given notice of his




i
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intention to take advantage of it. A relin-
quishment by the donee of the charge in her
favour is deemed a revocation of the stipu-
lation made for the !mn»m of the thm| party.
Guérette v, Ouellet, 27 Que. 8. C.

Life interest in land — Gift over to
children — Death of grantee without chil-
dren—Testamentary disposition by grantee—
Breaking of ail — (@fift — Trust.]—By
deed of gift inter vivos the grantor granted
to the grantee, pour lui et les siens de son
coté, estoe ct ligne, certain lands for the
benefit of the grantee during his life, without
power to dispose of the same in the mean-
time ; ted that the property upon
go to the children born
of his m . On these conditions the

grantor transferred to the grantee all his
ru:hlx in the property given *to vest it in
the i, estoc
et l:Jm "—Held, that the deed of gift ere-
ated an entail: and, in case of the death of
the grantee in tail without children, this
entail became broken, and a testamentary
disposition of the property made by the
grantee in tail was valid. (2) That this
grant in tail did not extend to relations of
the grantee other than children; and that the
phrase * pour lui et les siens de son cité,
estoe et ligne,” did not constitute a fidéicom-
mis, even under the law in force at the time
the gift was made (1844), the only effect
of this clause being to constitute an appoint-
ment in favour of the heirs who would have
taken in succession to the grantee in case he
should not have legally disposed of the pro-
perty otherwise, (3) That the restraint on
alienation in the deed applied only to the
enjoyment of the property by the grantee
in tail, and did not affect the entail created
in favour of the children of the grantee, nor
the power of the grantee to dispose of the
subject matter of the gift, in case of the fail
ure of the entail. Crevier v. Cloutier, 26
Que, 8. C. 373,

Solicitor's advice — Absence of fraud
or mistake — Right to revoke — Reforma-
tion — Will — Trust deed.]—In pursuance

of an ante-nuptial agreement entered into by
the testator and his intended wife, he, after
his marriage in 1805, made his will, whereby
he devised the interest he had in certain
property to his executors and trustees, upon
trust to pay the income thereof to his wife
during her life, and after her death, to a
son O.; and upon the death of 0. or his,
le«tmnrq wife, if she survived (., in trust
for conversion, the proceeds to be divided
amongst the children or the issue of any
deceased children of his said son, and if
there were no such children or issue, then
amongst the children and the issue of any
deceased children of another son W. In
1897 he assumed to revoke this will,
after consultation with and on the
of his solicitor, he executed another will,
reviving and confirming the previous wil
and subsequently on his solicitor’s advice
and after due consideration, he executed a
deed of settlement, without any power of
revoeation, substantially ecarrying out the
terms of the will. In 1901 he made another
will whereby he assumed to revoke the
settlement except in so far as regarded the
provision made in favour of his wife :—Held,
that, in the absence of anything to shew that

the settlement was unreasonable or improvi-
dent, or that it was executed through fraud
or mlﬂrv-pr(-wmutum, it was not revocable,
nor, under the circumstances, was there any-
llumz to justify its being n-fnnnml How-
land v. Macdonald, 9 0. W. R. 337, 14 O.
L. R. 110,

See FRAUDULENT CONVEYANCE — PART-
NERSHIP — PAUPER — TRUSTS AND TRUS-
TEES,

SETTLEMENT OF ACTIONS.

Agreement for compromise — Sum-
mary application to enforce — Jurisdiction
of Mizh Court — Unperformed terms of

agreement — \pplh ation made after final
judgment - agreement to make terms
a rule of l'umx Terms not included in

the relief claimed in the actions — Grounds
upon which motion resisted — Perjury —
Frand Concealment Undue pressure—
Failure of grounds — Costs of application.

MeLeod v. (rawford, McLeod v. Lawson,
10 0. W, R. 590.

Collusive settlement of action—Leave

to proceed — Trial of question — Finding
of true settlement — Costs — Solicitor's
lien — Aecquiesc Bonter v. Nesbitt, 2
0. W. R. 610, 1043,

Collusive settl t of acti N
tice of lien. MecCauley v. Butler, 1 O, \V
R. 72, 343.

Consideration — Forbearance — Costs
—Enforcement — Judgment. Anderton v.
Montgomery, 2 O. W. R, 413,

Discontinunance — Judgment for costs
—Costs of acte of tutorship.]—If a discon-
tinuance is filed in a suit without notice
thereof being given to plaintifi’s attorneys,
and evident collusion is shewn against the
latter by the plaintiff and defendant, the
plaintifi’s attorneys will be entitled to take
judgment against the defendant for their
costs, 2. Such costs do not comprise the
costs of ummmnm-nl of the plaintiff as tutrix
to minors, there being no lien de droit, in
respect thereof, between the defendant "and
the plaintiff’s attorneys. Skelly v. Thibault,
5 Que. P. R. 75

Fraud — Costs.]—As a general rule, a
settlement of the suit by the parties there-
to is valid, unless it be made in fraud of the
rights of the plaintiff's attorney, in which

se it will be carried out subject to the
ation to pay the plaintiff’s attorney his
costs, 2, The mere fact that the settlement
was made by the defendant without paying
the plaintil’s attorney his costs, although
aware that the plaintiff was unable to pay
them, does not constitute fraud, more par-
ticularly where it appears that the plaintif’s
action was unfounded, and that the defend-
ant was induced by her knowledge of the
plaintiff’s umhlhly to pay costs, and her re-
luctance to continue the contestation under
such circumstances, to make a settlement by
which the plaintiff profited to some extent.
Lareau v. Martineau, 21 Que. 8. C. 469.
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Partnership — Aunthority — Solicitors
~—Motion to enforce compromise — Validity
~—Issue, Canadian Rank u/ Commerce v,
Donoghue, 7T W. L. R. 511

See CONTRACT — COSTS — DAMAGES —
DEFAMATION — INTERVENTION — JUDGMENT
-PEREM PTION PLEADING — RELEASE —
SoLicrror—TRIAL,

SEWERS.

Nee MUNICIPAL CORPORATIONS NUISANCE
—WATER AND WATERCOURSES,

SHARES AND SHAREHOLDERS.

Nee BrokeEr — Buinine Society —
PANY—RECEIVER,

Com-

SHARESMEN.
See PARTIES,

SHEEP.

See ANIMALS—JUSTICE OF THE PEACE.

SHEEP PROTECTION ACT.

Nee MUNICIPAL CORPORATIONS.

SHERIFF.

Action against sheriff for trespass.|
—Action for damages for trespass. The
defendant bailiff in making a seizure under
an execution broke open a store door, the
plaintiff residing over the store, hoth being
under one roof :—Held, that breaking open
the door was unlawful, and small damages
allowed. Some of the property seized was
the plaintifi’s, the remainder was liable to
the execution. The plaintiff gave the sheriff
a written statement of what he claimed. As
plaintif put in no claim to the remainder to
the sheriff he cannot now claim damages for
the unlawful seizure of it:—Held, further,
that there was no unreasonable delay in
selling and that a fair price was obtained.
Hudson v. Fletcher (1909), 12 W. L. R, 15.

Action to set aside sheriff's sale —
Particulars — Action or petition? — Delays
—Beginning a/ a ;mllfml demand—A fidavit
—(osts 117, 128, 149, 174,
T84, 786, 7 Rule of Practice No,
47.1—The nbsvncn n! details in an action is
a matter for a motion for particulars and
not for an exception to the form.—The pro-
cedure by way of petition to annul a sheriff’s
sale provided by Art, 787 C. P, is not ex-

clusive of the right to proceed by direct
action, even if it cause more costs, — A
Judidnl demand by a direet action is made

SETTLEMENT OF ACTIONS—-SHERIFF.
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by the issue of the writ of summons and the
service thereof.—No affidavit is necessary in
an action for the resolution of a sheriff’s
sale,  Thibaudeau v. La Banque Nationale
(1900), 11 Que. . 1. 310,

Bond Condition on appointment to
office — Resignation of office — Re-appoint-
ment — Nubscquent breaches — Liability—
Rex judicata.) — The plaintiff resigned his
office of sheriff, and the defends was J
pointed in his place under a commission
taining LR udit, m that he should pay p
'Innnﬂ’ “out of the revenues of the said
.lhu certain sum for his life; and he
Ve a h-nd to the plaintif for the due
Iment the condition. Finding that
mt to pay the
ned his office,

fu
the revenues were not sul

amount, the defendant res
and soon afterwards was ppointed under
a4 commission without any such condition,
In an action on the bond, the plaintiff ob-
tained judgment for the amount of the penal

sum, and damages were assessed foo the
breaches up to the time of the defendant’s
A petition was  subsequently

v the plaintiff, asking for assess-

me nx nl amages for alleged breaches since
the re-appointment and for execution. On
the ln.nl of an issue as to whether the plain-
tiff was entitled to execution for any further
damages:—Held, that want of good faith
was not to be imputed to the Crown, who
had the right to permit, and did permit, the
defendant’s resignation, and by mu-pllm. it
made it effectual and thereb ischarged
the condition and all further liability

bond ; that the condition was attached to the
first commission, and the annuity was payable
only during the occupancy of the office there-
under, and when that commission was gone
there ceased to be any contract to pay it,—
Nemble, that there was no implied obligation
on_ the defendant's part to refrain from in-
voking the consideration of the Crown to
relieve him from the obligation it had im-
posed upon him:—Held, also, that the ques-
tion was not res judicata by the principal
judgment, and that the jml'vmun upon the
issue was appealable as a final judgment as
to matters set up as a defence to further
liability in respect of alleged breaches sub-

sequent to the nuw appointment. Smart v.
Dana, 2 0. \\' . 287, 3 0. W. R. 89,
L. 'R. 451, 9 O, L. R.

1]0 24 °C. L. T. 436, 25

C. L. T. 456.

Capias — Gaol — Mileage.]—A sheriff
is required to safely keep a person arrested
on a capias, and, as there is no common gaol
in Vancouver, the sheriff of Vancouver is
entitled to lodge a person arrested in his
bailiwick in New Westminster gaol and
charge mileage therefor, Carson v. Carson,
10 B. C. R. 83.

Certificates of satisfaction of exeeu-
tions against lands are required to be for-
warded to Registrar of Land Titles, by the
sheriff, His fees must be paid by execution
creditor, unless some other party specially
request sheriff to forward same. In re
Brown (1004), 3 Sask. L. R. 94.

Deed under 11 Viet. ¢, 7 — Want of
notice cured by sec, 22—Void, if land not
described at sale by metes and bounds.]—
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The 11 V, ¢. T, s. 7, enacts that before pro-
ceeding to sell land taken in execution under
that Act, the sheriff shall at the sale publicly
declare the metes and bounds. Section 22
enacts that no omissions of any direction
relative to notice or forms shall render the
sale invalid, The locus was sold by the
sheriff and bought by Y. for a trifling sam.
Notice of sale had not been duly given by
the sheriff, and at the sale the iand had not
been described by metes and bounds. Y.
brought ejectment and obtained a verdict :—
Held, on motion to set the verdict aside,
that the want of notice being in a proceeding
previous to the sale, was cured by s. 22,
but that the want of description by metes
and bounds was a defect not cured by s. 22,
and rendered the sale invalid.  Yeo v. Betts
(1856), 1 P, E. 1. R. 116,

Deputy of a sheriff is not bound to
account to his principal for monies received
by him in his capacity. Perry v. Gugy
(1840), C. R. 3 A. C. 8, 2 R. de L. 327, 2
R. J. R. Que. 245.

Execution — Wrongful act — Indemnity
—8olicitor — Directions — QOvercharges —
Error — Knowledge — Recovery.]—Where
a sheriff had been mulet in the costs of an
action brought against him for wrongfully
charging certain lands with an execution,
he was held entitled to recover in an action
brought by him against the solicitor who
gave him directions to charge the lands, for
indemnity against such costs, although in
giving such directions the solicitor acted
merely as agent for his client, 2. Upon a
counterclaim of the solicitor against the
sheriff for alleged overcharges:—Held, as-
suming that there was an error in the
charges, that, as there was no evidence that
the solicitor was not aware of such error
when he paid the charges, he could not re-
cover. Robertson v, Taylor, 21 C. L. T. 270.

Executing writ — Public officer — No-
tice of action.]—The sheriff is not, when
executing a fi. fa. at the suit of a private
individual, a public officer entitled to notice
and other protection under s. 468 of the
Judicature Ordinance, R. . 1888 ¢, 8. Me-
Whirter v. Corbett, 4 C. P, 203, followed.
MacDonnell v. Robertson, 1 Terr, L. R. 438,

Fees — Fi. fa. lands — Certificate for-
warded to Registrar of Land Titles without
a special request — Land Titles Act (Sask.),
8s. 92, 98—Judicature Ordinance, Rule 368
—Registrar's fees — Liability of advocate
of ewxecution creditor.]—The sheriff is en-
titled to be paid his fees by the execution
ereditor whether he acts by request or takes
steps which he is required to do by statute.
Re Solicitors (1909), 12 W, L. R. 687,

Fees — Lands taken in execution but not
sold — Poundage.]—Plaintiff was deputy
sheriff of Prince county, and had extended
an_execntion at Hunt's suit on lands of a
judgment debtor of the latter, The debt was
settled and the land was not sold. The plain-
tiff then brought his action in the Commis-
sioners Court against Hunt for his expenses
and poundage, and that Court gave judgment
for the expenses but refused to allow the
poundage, and from that judgment the plain-

tiff appealed :—Held (Peters, J.), that plain-
tiff was not entitled to poundage. Creswell v.
Hunt (1862), 1 P. E, L. R, 191.

Fees — Payment in advance — Fi. fa, —
Mileage — Seizure — (onduct of solicitor,)
—The meaning and effect of the Judicature
Ordinance, R. O. (1888) c, 08, s. 461, pro-
viding for the payment to officers, in ad-
vance, of the fees and allowances fixed by
tariff, discussed :—Semble, a sheriff is not
under that section entitled to demand in ad-
vance his charges for mileage or seizure be-
fore executing a fi. fa. goods :—Held, that the
finding of the trial Judge that the conduct
of the first execution creditor's advoeate did
not have such effect that the fi, fa, was not
originally placed, or had ceased to be, in the
sheriff’s hands for execution, was justified by
the evidence, Parsons v. Hutchings, 1 Terr.
L. R, 817.

Fees — Re-sale on false bidding.]—When
a property is resold upon false bidding, the
sheriff is only entitled to one commission and
tax, as if there had been but one sale, Nicu-
wenhuyse v. Farnham, 5 Que, P. R. 160,

Fees — Ncizure of land under execution—
Division into lots.|—An immovable, within
the meaning of Art, 706, C. P. C., does not
necessarily mean a cadastral lot, but an ex-
ploitation; and an immovable composed of
several lots upon the official plan and book
erence constitutes, notwithstanding,
only one immovable if it constitutes only a
single exploitation. 2. Article 7 of the tariff
of fees for shemffs, allowing an additional
fee for every additional lot seized, must be
interpreted as referring to Art, 6 of the same
tariff and as meaning every additional im-
movable ; so, if the bailiff has grouped several
lots according to their respective situations
to constitute different immovables, the sheriff
can charge an additional fee only for each
group or additional immovable, Gault v.
Dufort, 24 Que. 8. C. 77, 5 Que, P. R. 353.

Insuficiency or nullity of security
given by a purchaser of immovable property
at sheriff's sale should be raised by direct
action and not by petition for re-sale for false
iy,id?{n%.?skou v. Johnson (1911), 12 Que

Interpleader — Seizure of goods—Claim
of third party — Chattel mortgages—Rent—
Withdrawal — Costs — Issues. McNaughton
Co. v. Hamel (NW.T.), 1 W, L. R. 169.

Interpleader — Seizure of goods—Inter-
est of execution deblor as co-owner.] —
sheriff acting under the plaintiff’s execution
entered upon the lands of the claimant and
seized hay and oats alleged to be the pro-
perty of the execution debtor. The owner
of the land asserted that he was the absolute
owner of all the hay and oats seized. The
execulion creditor alleged that the execution
debtor was entitled to a one-half interest
therein :—Held, that the sheriff was entitled
to an interpleader order; the issue to be
framed so as to determine whether the execu-
tion debtor had any, and if so what, interest
in the hay and oats seized. Lucas v. Holli-
day, 24 C. L. T. 365, 8 O. L. R. 541, 8 O.
W. R. 732.

T T——

P
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Interpleader — Writ of posscssion—In-
terference with execution—Claim to land —
Costs.]—Upon an attempt to execute a writ
of possession under a judgment against G.,
who was in actual possession, he was served
with a notice by B. claiming the land men-
tioned in the writ, and informing the sheriff
that the house standing thereon was locked
and that he (B.) had the key. B.s claim
was as mortgagee upon default in 'guym'-nl
of interest. Semble, that the sheriff’s duty,
as soon as he received the writ, was to break
open the door and give the plaintiff posses-
sion. But, held, that. as the sheriff was not
bound to comsider the legality of the claim
put forward, he was entitled to an inter-
pleader order. Costs of sheriff ordered to
be paid in the first instance by the party put-
ting him in motion. Hall v, Bowerman, 20
C. L. T. 441, 19 P. R. 268,

Liability of sheriff for bailiff ap-
pointed wunder County Court Aets,
1873 and 1874.]—The County Court Acts,
36 Vie, s. 3, and 37 Vie, ¢, 1, enact that
the sheriffs shall appoint bailiffs or deputies
for each circuit of the County Court to
whom all processes issued at that circuit
should be delivered, and who might execute
them without their being first placed in
the hands of the sheriffs. Larkin had
issued several executions from the County
Court addressed to the sheriff of [I'rince
County (defendant.) The breach of duty
charged against the defendant was neglect
in the execution of some of these writs and
not accounting for the levies in others. At
the trial plaintiff was non-suited.  On mo-
tion to set aside the non-suit: — Held,
(Peters and Hensley, Palmer, C.J., dis-
senting) that the sheriff was not liable and
that the non-suit was right. Larkin v. Me-
Nutt (1880), 2 P, E. I. R. 300,

Limit bond — Action for escape — De-
murrer.] — DPrisoner was arrested by the
sheriff (defendant) under an_execution, and
gave a limit bond under 12 Viet, c. 1, 8. 1,
was set at liberty before justification and
continned at large. The sureties never
justified, and an action of debt was brought
against the sheriff for an escape. Defendant
on demurrer, contended that the prisoner
was lawfully at large under the authority
of the Act, and that the only remedy against
the sheriff was for breach of the hond be-
fore justification as pointed out by the Act:
—Held, (Peters, J.) that an action for es-
cape could not be maintained, and the only
remedy was that given by the Act. Bank of
{’. B. Island v. McGowan (1870), 1 P, E.

Mandamus — Sale of lands.]—A motion
by the curator to force the creditor, requir-
ing the issue of an order upon the sheriff to
seize and sell the lands of the insolvent, to
give him a description of the lands of such
insolvent, will be dismissed, the law itself
indicating to the sherif what he ought to
g‘n.l_"li?v Castonguay and Savoie, 17 Que, 8.

Poundage — Money paid before sale —
Possession money.]—Where a sherif made
a seizure under writs of fieri facias of pro-
Kerly of the judgment debtor, and a few
ours before the sale the judgment debtor
came to the sheriff and paid the full amount
of the judgment debt:—Held, that the sher-

iff was entitled to poundage on the full
amount of the judgment debt, and not merely
on the value of the property seized.—Held,
also, that under the circumstances of this
case $2.25 per day was not too much to al-
low for possession money. In re Black Fagle
Mindng Co., 23 C, L. T, 331, 6 O. L. R, 512,
20. W. R. 797,

Poundage.] — Under the P, B. Island
statute, 16 Geo. IIL ¢. 1, the sheriff is al-
lowed poundage “for levying, paying and
receiving " moneys under executions. Under
this provision he must not only levy, but
actually sell, receive and pay over the pur-
chase money before he is entitled to pound-
age. Cox v. Murphy, Cox v. Rice (1872),
1P. E L R 412

Right to interplead — Scizure of mort-
gage—Registration of notice— Asgignment of
mortgage—HErecution ereditor.]- -The right
of a sheriff to an interpleader order depends
upon his either having the subject matter
of the interpleader in his possession or hav-
ing the right under an execution accompanied
with an intention to take possession. And
where an execution debtor who was a m
gagee of lands had assigned the morig
although the assignment was not registe
until after registration of a notice of seiz-
ure :—Held, that the mortgage could not be
seized under the provisions of the Execution
Act, R. 8. 0, 1897 ¢, 77, s ., and
that the sheriff conld not proce
execution creditors had in an action obtained
a declaration of the Court that the assign-
ment was void; and that he could not inter-
plead. Keenan v. Osborne, 24 (', 1. T, 132,
T0.L R, 134, 3 0. W, R, 143,

Sale of land under writ of fi. fa. —
Authority of sheriff—Change in territory of
judicial districts — Ezecution of writ—In-
ception—Filing in land titles office—Succes-
sor of sheriff —Application to confirm sale.]
—An application to confirm a sale of land
made by the sherif of Edmonton under a
writ of execution against lands was opposed
by a mortgagee of the land, upon the ground,
among others, that the sheriff of Edmonton
had no authority, because the land was in
the judicial district of Wetaskiwin, The
writ was issued before the creation of the
judicial distriet of Edmonton and Wetaski-
win, the action in which the judgment on
which the writ was issued was obtained hav-
ing been brought in the judicial district of
Northern Alberta. By Ordinance c. 6 of
1903, 2nd sess., it was provided that the
Lieutenant-Governor might alter the bound-
aries of judicial districts, and make such
provision as he might deem necessary to pro-
tect the interests affected therehy.  Under
the authority of this Ordinance, by order in
couneil of the 1st September, 1906, the
judicial district of Northern Alberta was
wiped out, and the area comprised therein
divided into three districts, Calgary, Wetask-
iwin, and Edmonton. The order in council
provided that *all writs . pending
in the old judicial districts shall have effect
and continue according to their tenor in the
new judicial districts respectively within
whose limits suit was first entered or pro-
ceedings begun.” This suit was first entered
in the sub-district of the Northern Alberta
judicial district of the deputy clerk at Ed-
monton, which comprised the area of the
two new districts of Edmonton and Wetask-
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iwirn Held, that, as there was nothing
in the order in council authorizing a
sheriff one district to exer

his rs outside of his ow

the 1¢ I | by the heriff

monton dici dist=ict 1ld

loca ithority in the Wetaskiwi

di unle e pos i

as deputy sheriff of the

Alberta jud | district Nothing

by the dey iflf of Norther \ rta «
cept 1o receive the writ He could not m:

a seizure for the debtor had no interest in t
lands till long after the Northern Alberta
district had t 1 rit w

od
filed in the land title

in July,
Held, following Re B y

ud, b Terr. 1. R

titut n of execution
of t r that tl r
of t Ed t district, either a
such o sherilf of t
Northern Alberia judicial di to whor
the writ » r 1 red, had 1
authority | which were in
the distri who w t
sSucce r ! put heriff of rther
Alber 18 the lands in his di
tri v concerned id, in consequence
ti was v and 1In ‘y;w\ wtion to cor
firm it should be refused. Reliance Loan &
Navings Co. v. Goldsmith (1010), 16 W, L,
Sale of lands U'nl for exceptiona

reasons, the sheriff of the district is the
officer ordinarily charged with the duty of
selling immovable property. Fortier v
Michaud (1911), 12 Que. P. R.

Sale under execution Proceeds stolen

from sheriff's bailiff—Responsibility Sat
ssfaction of judgment—Advertisement of sale
Chattel mortgage. | 1. Notwithstanding

the provisions of s of the Executions Act,
R. \‘ M. 1902 ¢. 08, a sale of g y A
sheriff’s bailiff under fi. fa. was, in the
peculiar circumstances set forth in the state-
ment below, held to have heen good, although
made immediately after seizure and unhnm
the notice required by that section. A
sheriff is responsible for all money realized
by his bailiff by a sale under a fi. fa., though
the money be stolen from the bailiff as a
result of his carelessness and never comes
to the she hands. 3. A seizure by a
sheriff of sufficient goods t« tisfy a judg
ment in part will be a dischurge to the debtor
as to such pa 1. When

are subject to chattel mortg

of the goods themselves, instead of only the
equity of redemption, will be good unless
objected to by the mortgagee. 5. It is not an
absolute rule that a sheriff sale under exe
cution must be for ready money; but, if the

sheriff does not comply with such rule, he
will be responsible for the money if he fails
to colleet it. 6. The fact that the sheriff
failed to comply with s, 25 of the Executions
Act, by advertising the amount realized and
keeping the money to be distributed ratably,
is no answer to the defendant’s claim to
have such amount credited upon the execu-
tion against him, when nearly three years
have elapsed, and there is no evidence that
any other execution against the defendant
has been placed in the sheriff’s hands. Mas-
sey-Harris Co. v. Molland, 15 Man, L. R.
364, 1 W, L. R, 424,

Seizure of company's property under

execution I rruption by winding-up
order Right to fe ind poundage—Rule
1190, Re Palmerste Packing Co., Allan’
Claim, 4 O, W. R, 339
brhnrf under execution Levy
after commencement of a n againg
heri Damages—Value of goods sold.)
ized by the sheriff under an execu
the suit of B, v. K., were claimed by
, the wife of R., as her propert After
levy it was arranged between the
and E. R. that she should hold the
t rifl until they were required
{ le under the exec I After the seiz
ur ind  before ile, a suit w ymmenced
by E. R. against the sheriff, and a declara
tion was filed containing count t, for
taking away, and converting the
plaintilf wl 2nd, for detention. Part of
t good ized wer ld, a part re
1:—Held, that e full
I of the good d v though
e did not take wee until after the
ncement of the act that, far as
the sheriff was concerned, the levy €
fectual and complete Rideout v ibbits,
6 N. B. R, 281

Theft of money veceived by bailiff
under fi. fa niry of satisfaction
Liability of sheriff for acts of bailiff.]—In
Januvary, 1900, the plaintiff recovered judg
ment against the defendant for $436.98, and
issued to a sheriff fi. fa. against the de

fendant's goods. The same sheriff received
a fi. fa. against the defendant’s goods
at suit of H. & Co The sheriff
issued to ome as his Iiff his war
rants to realize under the writs, The de

fendant died, and his ¢ utors decided to
sell his chattels by auction, and employed
A., as auctioneer, to conduct the sale, e
dvertised the sale as being by order of the
executors to be held on tl th April, 1901,
Some of the chattels were under mortgages
from the a trustee for the
Union Bank A.sold the goods
and placed the moneys received in a cash box
which was stolen :—/Held, that the jlnlgm-nl
was discharged by the seizure and sale to the
extent of the amount realized uxn] applicable
to the fi, fa. and that it bas since en
discharged in full by the payment made di-
rectly to the sheriff., Order made to dis
pense with the signature of the satisfaction
piece and for satisfaction to be entered. The

executors’ costs of the motion and of enter
ing satisfaction to be d by the plaintiffs
and the sheriff A eriff is liable not
merely for m received by his bailiff, but
also for the eived by the bailiff's clerk:
Gregory v terell, 5 E. & B, 571. A. sold
the g« ider the fi. ja. and received the
proce r the sheriff, and his receipt was,
in 1 that of the sheriff All the time he

held the money he held it for the sheriff
The loss was the result of A.'s carelessness,
and that must be held to be in law the care
lessness of the sheriff himself, so far as lia
bility to others was concerned. Massey

Harris Co. v. Molland, 24 C. 1 T

Writs fi. fa. against railway B B
1190 (2).1—In 1893 writs fi. fa. were pl\ ed
in sheriffs hands to recover interest due on
Cent. Ont. Rw. bonds. He advertised for
sale the equity of redemption in tne Rw
Co.'s lands, and the sale was adjourned 33

issued
require
are pr
validat
writ of
to the
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times. In 1902 the bonds matured and judg-
ment was recovered thereon in 1H05
receiver of the road was appointed in 1902.
In 1906 all the bonds were sold at 70 cents
in the dollar and in 1907 the writs were
withdrawn from the sheriff, In 1000 the
money was paid over and the judgments and
executions were satisfied, Then the sheriff
moved for order for payment of fees and
poundage : ¢ld, that he could not recover
as the first charge upon the road turned out
to be more than it was worth, therefore
there was no basis on which to say that any
sum should be given as representing pound
ag Motion dismissed without costs R
Hope and Central Ont. Rw. Co. (1910), 15
0. W. R. 347,

SHIP,

9. MISCELLANEOU (

1. ARReST OF Suir.

Action in rem Jurisdiction of Ea-
chequer Court of Canada—Arrest—Account
Co-owners.]—The Exchequer Court of
Canada has, in Admiralty, large a juris
diction as the High Court of Admiralty, and
therefore in an action between the co-owners

ship for an m.uun( the « he

ted. Cope v, The * Ravel C.
104,

Arrest of ship.]—In certain cases pro

ceeding

in Admiralty actions in rem and
in personam may be united in same suit for
purposes of more complete justice, and the
procedure recognizes no distinetion between
such actions, nder earlier practice in Ad-
miralty the distinction between actions in
rem and actions in personam depended upon
whether the person (owner) or the property
(ship) of defendant was arrested, If the
person of defendant was arrested and he
appeared, the procedure and effect of the
action in rem thereupon became those also of
an action in personam. Where in an action
in rem pinst the ship to which the owner
of ship was made defendant and appeared,
the action proceeded as an action in rem
and in personam. Where there is no con-
sular officer in the district within which a
foreign ship is arrested, the rule as to no-
tice of action to a foreign consular officer
does not apply. Marginal notices on writs
issued out of the Admiralty Court are not
required by prac Where forms of notice
are presented, slight deviations do not in-
validate them. Irregularities in service of a
writ of summons and in its non-attachment
to the ship as required by the rules, was

held to be waived by an agreement to put
on a bond as security for the ship. Gilmore
“ Marjorie” (1908), 12 0. W. R. 749, 15

0. W. R. 52,
Co-owners {ecount Jurisdiction of
Exchequer Court. ) I'he Exchequer Court

f Canada, on the Admiralty side
large a jurisdiction as the Iligh
Admiralty, and therefore in ar
o-owner against another fo
ship may be arrested. Cope v
ven ™ and Mayhew, 11 B, C. IR, 486

has as

Release — It Jurisdiction—Waiver.|

I'he giving of n bond to release a vessel
under arrest constitutes a waiver of any ob-
jection that might be taken to the juris-
diction of the Court The * D. €. Whitney.”
S S CR
Nullivan Dr
11 Ex, (

303, distinguished.  Dunbar and
dging Co. v. The * Milwaukee,”

R. 179,
Release Votion for pleadings—Bond.)
No ship after being arrested can be re
leased except by order of a Judge or by a
1 by the registrar, Where a
rom the custody of arshal,
was given, an order for plead-
the meantime witl Rex
R, Tuttle,” 11 Ex. R, 174
5 0., W, R, 84
Seizure and onndvmnndon Behring
Sea Award Act, 189)—Ilega aling
Vessel arrested within prohibited zone with
fresh sking on board Log—Evidence
Irregularities conmected with the seizure
Effeet of proceedings Practice.)| The
Behring Sea Aw Act, 18, forbids sub-
jeets of Great Britain from pursuing, killing,

or capturing seals during the close season
nning on the 1st May and extending to
the 31st July) on the high seas north of the
gree of N. latitude and . of the
of longitude. On the 20th
British sealing schooner was
and arre by the

United States revenue cutter * " in the
North TPacific Ocean off Yakutat 1y, in
69° 10" N, and longit 42° 1’

latitude
W. There were found on boar fur-seal
skins, 6 of them e green with fresh blood
on them. The schooner’s log was not writ
ten up at i search, but the master
snid he had wk with pencil entries
containing culars of seals killed
n which he was able to make entries in
as required by Art, the first
e of the said Act. The master after-
wards did enter in the log that the last
killing of seals had taken place on the 27th
April,  While not en in sealing at the
time of being boarded, the schooner was ad-
mn--ll\ within the prokibited zone, and was
y manned and equipped for sealing; and
fur—wa]\ had been seen by the * Rush” in
the vicinity for several days before. The
master did not give evidence at the trial, nor
any excuse given for his failure to do
Expert evidence was given on behalf of
the Crown that the seals from which the six
skins were taken had been killed within four
days before the 20th May, and possibly some
of them not longer than 24 hours:—Held,
that, upon the facts, the schooner was em-
ployed in the unlawful killing of seals as
charged. 2. Where the offending vessel is
properly before the Court and in the cus-




3991 SHIP. 3992

tody of its marshal, and antecedent irregu-
larities in the manner in which she was or-
iginally seized or in the m
was ultimately brought within the
tion of the Court, will not vitiate the
5, v. The * Carlotta G

Y. L. R, 124, 13

2, Biis or LADING.

Custom of port.]—A\ trade custom, in
order to be binding upon the public general-
ly, must be shewn to be known to all per-
sons in whose interests it would be to have
a knowledge of its existence, and, in any
case, the terms of a bill of lading, incon-
sistent with and repugnant to the custom of
a port, must prevail against the custom.
Parsons v. Hart, 20 C, L. T\ 372, 30 8, C.

Delivery—~Shortage in goods—Carrier -
Custom of trade.]—Where the ship-owners
and their nts never notified or requested
the consignee to take deliv of the goods
from the ship's side, after a 1 at the port
of destination, as they had a right to do by
the terms of the bills of lading, but, on the
contrary, retained possession of the goods,
and proceeded, after they were lande to
sort the boxes and arrange them in separate
lots, partly in their own shed, and partly up-
on the wharf itself, and caused the goods to
be watched by their employees, without any
interference or participation by the con-
signee, and where, in the opinion of the
Court, the only delivery which took place
was made by the ship-owners upon orders
given by the consignee to the parties who
had purchased the goods at an auction sale
held five days after the arrival of the ship,
the shipowners are responsible for any short-
age in the quantity mentioned in the bills
of lading as compared with the quantity
delivered, notwithstanding the payment of
freight made under reserve and before de-
livery. Judgment in 15 Que, 8, C, 515
versed. 10 Q
( Reversec

Exception in — Voyage — Obligation to
provide fit ship — Clause limiting liability
of ship-owners.] — The plaintiff shipped six
cases of dry goods on bo the defendan
ship for earriage from Vancouver to §
way and thence to Dawson, under a bill ¢
lading which provided that all claims for
damage to or loss of any of the merchandise
must he presented within one month. The
grating on the outside of the hull of the ship
and at the mouth of the pipe in which the
seacock was placed was defective and ren-
dered the ship unseaworthy, the result be-
ing that salt water entered the after-hold
and damaged the plaintifi’s goods. The
plaintiff did not present his claim within a
month, but subsequently sued for damages:
—Held, that the stipulation in the bill of
lading to the effect that no claim for loss
should be valid unless presented to the com-
pany within a month, did not apply to dam-
age occasioned by the defendants not pro-
viding a seaworthy ship. Drysdale v. Union
Steamship Co., 22 C. L. T. 74, 8 B, C. R.
228,

L

g
of

Limitation of time to sue — Damage
from unseaworthiness.]—On a shipment of

goods by steamer the bill of lading provided
that all elaims for damage to or loss of the
same must be presented within one month
from its date, after which the same should
be completely barred: — Held, reversing the
judgment in 8 B, C. R. 228, 22 C, L, T, 74,
Mills, J., dissenting, that this limitation ap-
plied to a claim for damages caused by un-
seaworthines . of the steamer. Union Steam-
ship Co. V. Drysdale, 22 C, L. T. 278, 32 8.
C. R, 379,

3. CHARTERPARTY,

Action for freight — Delay by master

Loss of cargo—Findings of trial Judye

- Reversal by appellate Court Commis-
sion evidence. | A vesscl owned by the
plaintill was chartered at a fixed rate per
month, the time to commence on 2nd Decem-
ber, 1902, to proceed to Bonne Bay, New-
foundland, there to load a ecago of herring,
and thence with all possible dispatch to Hali-
fax, ete. "T'o an action to recover the freight
agreed upon, the defence was set up that the
wmaster, although not prevented by dangers
of the seas, wilfully and without reasonable
cause or excuse, neglected and refused to
leave the port of Bonne Bay, or to proceed
with reasonable dispateh, although he knew
the harbour was liable to freeze up, and, in
consequence, the schooner was frozen in for
the winter, and the cargo not delivered un-
til the 27th April following, when it was
worthl The evidence shewed that the
vessel arrived at Bonne Bay, and had com-
pleted loading and cleared on the 9th Janu
¥, 1903, and could have got away on that
day or any one of a number of days after-
wards when the condition of wind and wea-
ther were favourable, and other vessels,
either at Bonne Bay or ar pla in the
immediate neighbourhood where similar con-
ions prevailed, put to ses — Held, re-
sing the judgment of the trial Judge on
the question of fact, that, under the circum-
stances stated, the plaintiffs could not re-
cover. Where a large part of the evidence
has been taken under commission, the Court
on appeal is, to that extent, in as favourable
a position to decide as to its effect as the
Judge who tried the cause.—/Per, Rtussell

If the question were as to any one day on
which it was contended the master might
Lave sailed and did not, it might be diffi-
cult to say with certainty that his conduct
was not consistent with the exercise of a
bona fide judgment, but this difficulty is re-
moved when it is found that there are at
least seven different occasions as to which
there is a strong body of testimony to the
effect that the voyage might with safety
have been undertaken.  Spindler v. Farqu-
har, 38 N. S. R. 183.

Affreightment — Discharge of cargo —
Obligations of owner—Custom of trade.]—
A ship that carries a cargo of fruit to the
port of Montreal, under a charterparty with
a clause “ that the cargo is to be brought to
and taken from alongside at the shipper's
expense, and to be stowed and discharged
according to the custom of the fruit trade of
the ports,” ete., is not bound, as a part of
its obligations when discharging, to provide
(a) shed accommodation in which to store
the fruit, (b) men to sort and check the
same according to marks, numbers, and
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grades, no custom of the fruit trade to that Canada Sugar Refining Co. v. Furness-
effect being prn\od to exist at the port of Withy Tellier v, l~'urn»w Withy lu,
M mn-nl Tracuzzi v. Glasgow Navigation  Dobell v. Furness-Withy Co., 27 Que, 8,
Co., 27 Que. 8, C. 371, 502,

Construction — Implied obligation to Customary despatch — Notice Lay

unload with diligence—Jury—Misdirection—
Non-direction.]—Where a charterparty pro-
vides that a steamer is to be loaded with
the greatest possible dispatch d vd night,
but there is no provision as to the time and
manner of unloading, the law implies an ob-
ligation to discharge with all reasonable dili-
gence, having regard to the situation and
circumstances existing and the appliances in
use at the time, at the port of discharge;
and, where a jury were instructed that the
provision in the contract that the steamer
was to be unloaded with all possible dis-
patch night and day was an element to be
taken into consideration in determining what
ghould constitute reasonable diligence:

Held, that there had been misdirection,
Rule as (0 non-direction discussed. Van
I!u«]h‘rk v. North River Lumber Co., 40 N.
8. R,

Contract—Charter of steamer for certain
voyage — Action claiming damages for in-
juries to plaintiffs’ steamer resulting from a
deviation from her voyage made at defend-
ants' instance—Damage to ship—Liability of
charterer. Reid & Archibald v. Tobin & Co.
(N. 8. 1910), 9 E. L. R. 180.

Contract — Letters and telegrams.]
plaintiffs, through their agent T, and de-
fendants negotiated for the chartering by the
plaintiffs to the defendants of the steamer T.,
then at Chatham, N.B. The defendant de-
gired to have the steamer delivered to them
at North Sydney, but, after some negotia-
tion, on the Oth October offered to take de-
livery at Chatham and use the vessel for
three months if navigation remained open.
The plaintiffs declined to take the risk of
navigation remaining open, and on the 15th
October the plaintiffs offered to close at
three months and take the risk of navigation
remaining open. On the same day the

plaintiffis’ agent replied: “ Have closed in
accordance your telegram to-day and ar-
ranged delivery North Sydney.” On the

following day the defendants replie
gram received closing T. Try to
livered North Sydney end October”:—Held,
that the defendants, by their telegram of the
15th Oectober, in view of previous corres-
pondence, disclosed an intention to authorize
a contract according to what had already
been embodied in writing, and that the reply
to that telegram conveyed all that was re-
quired to embody the terms of the charter;
and that the defendants, whose position was
changed on the 22nd, could not, by continu-
ing the correspondence and raising other
questions, escape the effect of the mutunl
terms previously nxrewi upon. Heckla v.
Cunard, 37 N. 8, R, 07,

Covenant — Negligent stowage—FEzemp-
tion of owner—Law of FEngland—Applica-
tion of.]—A stipulation or covenant in a
contract that it shall be governed by the laws
of a foreign country is valid and binding.
Under the law of England, a stipulation in
a charterparty that the owner or charterer
of the vessel shall not be liable for damages
to the goods carried, caused by improper and
even negligent stowage, is valid and binding.

days—Demurrage.] — By charterparty the
defendant's ship was to proceed to the port
of St. John for lumber for Buenos Ayres,

to haul once to loading berth as might be
required by the charterer, with the privilege
to the charterer of moving the )l after-
wards at his own expense. It was provided
that the cargo was to be furnished at the
customary despat that lay days should
commence from the time the vesse s ready
to e the cargo and written notice there-
of given to the charterer, and that for each
de detention by the charterer's default he
should forfeit $60. On arrival of the vessel
the master was notified by the charterer to
proceed to the government railway wharf to
load. On the 28th August the master mailed
a notice to the charterer that the vessel
vas then at loading berth and ready to re-
ve cargo on the 20th. At the time no-
tice was sent, the el was not at loading
berth: — Held, that the vessel should have
been  at

loading berth ready to recei
cargo at the time notice was sent, and ths
Ihn- rotice was insufficient, The words

“ customary despatch ™ in the above charter
have not a recognized meaning at tue port
of St. John with reference to the loading of
dry lumber for shipment to South American
ports. They mean that the vessel shall be
loaded at the usual rate or despateh of pe
sons having a cargo ready ilor loading. Up-
on the evidence the Court found the rate to
be 35M. per weather working day; sub-
stantial work, though not amounting to half
a day, to count as half a day. Cushing v.
rleod, 20 C. L. T. 107, 2 N. B. Eq. R.

Damages — Detention — Place of load-
ing—Weather conditions—Pleading—A
ment—Evidence—Burden of proof.
;I.'.y"m.qmrluhun Co. v. Piggott, 12 O,

Forelgn vessel — Necessaries—Author-
ity of Master—Liability of Owners.|—Ae-
tion against a foreign vessel and owners for
necessaries supplied at a Canac port to
the vessel, which was under charter, the pos-
session and control of the vessel bheing by
the charterparty transferred to the char-
terers, who appointed the master, and he for
them the crew, and who paid their wages
and the running and other expenses of the
vessel, The plaintiff knew that the vessel
was under charter, but not the terms of the
charterparty. The trial Judge found, on
conflicting testimony, that the necessaries
were supplied on the order of the master and
the credit of the vessel and owners, and he
held the vessel liable therefor:—Held, that
the plaintiff ought to have the benefit of the
finding in his favour, but, as the master was
the servant of the charterers and not of the
owner, he had no authority t. pledge the
latter's credit, and, as the owner was not
liable, the vessel was not. The “ David
;: al!‘a) V. Bain, 23 C, L. T, 103, 8 Ex, C.

Goodl -uppllad on eredit of chart-
— Lien — Necessaries.]—Goods, in
the namre o( -hlpa supplies, were furnished
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by the appellants to the charterers of certain
ships while in the possession of the char
terers. It was shewn that the goods were
not supplied on the credit of the ships, but
were charged to the charterers in the appel-
lants' books, and accounts therefor were, in
the first instance, made out to the char-
terers :— [ eld, that th wpellants could not
a a lien for nec es against the
Judgment_in 10 Ex. C. R. 176, af-
Upson-Walton Co. v. The * Brian
7 C. L. T. 341, 11 Ex. C. R. 129,

“Last voyage" Participation in pro-
fits—Partnership— Liability for debts of ship
Lien—~Seizure of ship—Privileged debt

Supplics—Charterer—Agents — Owner.]

A steamship lying at the port of Im»rp.ml
was chartered by the owners to P, for 6
months, for voyages between certain Euro-
ada, the hirer to bear all
tion and upkeep until ghe
was returned to the owners, The ship was
delivered to the hirer at Rotterdam, where
she took on eargo, and sailed for Montreal.
On arriving Montreal she unloaded and
re-loaded for a voyage to Rotterdam, with
the intention of returning to Montreal, and
obtained a supply of coal from the plaintiffs,
which was furnished on the order of the
hirer's agent at Montreal.  The ship sailed
to Rotterdam and returned to Montreal in
about one month, touching at Havre and
Quebee, discharged her cargo, and proceeded
to re-load, obtaining another supply of coal
from the plaintiffs in the snme manner as the
first supply had been furnished. Within a
few days, the price of these supplies of coal
being still owing and unpaid, the hirer be-
came insolvent, and the plaintiffs arrested
the ship at Montreal, claiming special privi-

Boru,” 27 (

lege upon her as derniers équipeurs in fur
nishing the first supply of coal on he st
round voyage, the right of attachment re
judgment in respeet of both supp nd
seizing her under the provisions of A 25301
of the Civil Code and 931 of tl le of
Civil Procedure: — Held, per | trick,
C.J., and Davies, Maclennan, s Y, JJ.,
that the voyage from Montreal T

and return was not the ship's voyage "

within the meaning of Art. 2383 (5) of the
Civil Code; that the voyage out from Mont-
real and that returning from Rotterdam
did not constitute one round voyage, but
were separate and complete voyages; and
that, consequently, there was no privilege up-
on the ship for the supply of coal furnished
for her voyage from Montreal to Rotterdam ;
and also, that the provisions of Art. 2391
of the Civil Code did not render the ship lia-
ble to seizure for personal debts of the hirer,
and, consequently, that she could not be at-
tached therefor by saisic-arret. Judgment
appealed from. Jones v. Inverncss Rw. and
Coal Co., 16 Que. K. B. 16, aflirmed, l.|r'-u-
ard, J., dissenting, Per Davies, J The
“last voyage " mentioned in Art. 2383, C, C,,
refers only to a voyage ending in the province
of Quebec. Per Idington, J.: — As the
terms of the charterparty oxpn-ssly excluded
authority in the hirer to bind the ship for
any expenses of supply, and as nothing arose
later that could by any implication of law
confer any such authority on any one, and
especially so in a port where the owners had
their own agents, any possible rights that
might in a proper case arise under Art, 2383
of the Civil Code, did not so arise here; and,
therefore, though agreeing to the result, he

expressed no opinion on the meaning of the
term ‘' last voyage Lloyd v. Gil-
bert, 1 Que. L. R, II'». should govern this
cuse Inverness r rnul Coal Co. v,
Jones, 40 8, C, R, lu SE L R.1

Maritime lien — Right to pledge credit
of ship.]—The orders of a foreman of the
charterers, not being the eaptain of a vessel,
cannot ereate a maritime Ji inst such
vessel—Where a ship is chartered and sup-
plies are furnished to the charterer with
a knowledge of his position with regard to
the ship, no maritime lien attaches to the
ship, Upson-Wailton Co. v. The “Brian
Boru,"” The * Shaughraun,” The ** Monroe
Doctrine,” Th ciprocity,” 10 Ex. C. R.
176, 7 0. W. R. 310

Participation in profits — Partner-
ship — Liability for debts of ship Lien
—Privilege bt Supplies Charterer

Lgents A A pulation in a

charter-party that fhe owner will partiei-
pate in the profits with the charterer does
not establish a partnership between them so
as to render them jointly liable for the
debts of the sh f. Reid v, McFarlane,
2 Quo. Q. B, ).—FKFurnishing coal
ship for its next voyage does not er
ivi 1 debt,—The words “last vo,
in y of Art, 2383, C. C., touching
the furnishing of provisions and “conl to a
have refere: to the voyage as far
port of destination, and the lien to
whic ‘h they apply, censes to exist in regard
to a subsequent voyage. The lien of the
I.( furnisher mentioned in Arts, 931 and
I’, C., not being defined in the Civil
1mh- eannot be reconciled with the provi-
sions of Art. ) .1 from which it
must he concluded that it does not exist.—
The charterer and his agents cannot con-
tract debts involving a lien upon the ship
in the ports where the owner has his domi-
cile or business office. Jones v. Imverness
Railway & Coal Co., 16 Que. K. B. 16,

Renewal — Option — Notice — Agents

Burden of proof Jury.]—A charter-
party made between the plaintiff and defend-
ant companies vided that the plaintiffs
should have the right of renewal, upon giv-
ing notice on or hefore a specified date. On
the date specified the plaintiffs gave notice
of renewal to M. K. & Co,, who had acted as
agents of defendants in connection with the
negotiation of the charterparty, and the re-
ceipt and remittance of the hire of the
vessel. The defendants refused to renew, on
the ground that the notice required had not
been given:—Held, that the authority given
by the defendants to M. K. & Co. was a
special authority, and that the duty de-
volved upon the nlaintiffs of shewing that,
by usage or otherwi they had author-
ity to receive notice in connection with
the extension of the time, such notice not
being incidental or necessary to their ori-
ginal authority, The trial Judge having re-
fused to submit to the jury a question ten-
dered on behalf of plaintiffs as to the au-
thority of M. K, & Co.:—Held, Graham,
0.J., dissenting, that he was right in doing
so,—Held, that the Judge was justified in
deciding, as matter of law, that there was
no proof of agency, and that there was,
therefore, nothing that could properly be
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submitted to the jury. Dominion Coal Co.
v. Kingswell 8. S, Co, 33 N 8. R, 499,

Time limit for loading — Loading at
port Custom — Obligation of charterer.]
-A ship, by the terms of the charter, was
to land grain at Jort William before noon
of the Hth December:—Held, affirming the

Jnrl;ln-m of the Court of Appeal, 6 O. L.
R, 432, 23 ¢, L. T, 819, Gironard and Nes-
bitt, .l.l, dissenting, that to load at Fort

Willinmn meant to load at the elevator there;
that the obligation of the shipowner was to
have the vessel placed under the e 1tor
in time to be loaded before the expiration

of the time limit; and where, finding several
vessels ahead of him, the ecaptain saw that
he could not be loaded by the time fixed,
and left to save insurance, the obligation

was not fulfilled, and the owner could not
recover damages, Midland Navigation Co.
V. Dominion Elevator Co,, 24 C
‘IH C., R. 578, 1 0. \\_ R.
R.

'lL '." 0. W.

Voyage — Damages for short cargo —
Demurrage—Delay and detention—Counter-
claim — Inferior cargo. Warren v. MacKay,
20. W. R 537, 3 0. W. R, 285.

1. COLLISION.

Action for damages — Insolvency of
owners — Winding-up order — Independent
jurisdiction of the Admiralty Court.]—Plain-
tiff contended that defendants’ ship being
improperly navigated, collided with theirs,
thereby damaging and disabling her. The
defendant company was being wound up un-
der the Dominion Aet. The Quebee Superior
Court gave plaintiffs leave to take an action
in rem in Admiralty against defendants’ ship.
Plaintiffs demurred to a paragraph in the
defence filed in Admiralty which alleged that
the lien should have been enforeed in the
Supreme Court:—»Held, that plaintiff’s lien
existed by law and should have been enforced
before the winding-up Court, that is, the
Superior Court, ‘That Court has no power
to deleg its authority to the Adu
Court. not res uuluvnu
V. .\l'ﬂnm/u]n “Imperial,” 5 E. L. R. 64, 6

Action for damages Preliminary

Act English rules Non-observance of
sailing rules.) Action for damages sus-
tained by the plaintiffs’ steamer, * The

Canadian,” in a collision with
ants' steamer, “The Merwin”
tiffs did not pr
quired by Order XIX
Rules, which Dugs

the defend-
The plain-
iminary act, as re-
r. 28, of the English
held to be in force
in the absence of & rule :—Held, by
Dugas, J., and by the fnll Court, that no
evidence could be given in support of the
plaintiffs’ claim. The Canadian,” navi-
gated by an American pilot, was making a
landing against a current of about six miles
an hour; *The Merwi also navigated by
an American pilot, was coming down stream,
Both vessels before collision gave blasts
which were interpreted by each ship accord-
ing to American regulations, — Held, by
Dugas, J., that under the circumstances
C.L—127,
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“The Canadian' was alone to blame, —
Held, in appeal, by Walkem and Drake, JJ.,
that both vess were to

blame, and the
appeal should be allowed without costs, Per
Irving, J., that both vessels were
and that there should be a re
assess the dam T
then the dam
cording to the
J., that the appeal should
servations as to the undesirability of the
importation of foreign sailing rules and as
to the necessity of using in Canadian waters
the signals authorised by the Canadian
Rules. (‘anadian Development Co. v, Le
Blane, 21 C. L. T, 600, 8 BB, C. R. 173.

to blame,

o uw-u“.d ||)-

Admlrllty Cour* — Practice — Place
of trial Action at Quebee — (‘ross-action
at A\l-mxr-vnl Bouchard v, Elevator N
2 E. L. R. 125.

Admiralty law Narrow channel —
Risks Rule of the road Rinht of way—
Blast signals.]—The rule of the road on
our rivers and lakes applicable to * narrow
channels " is set out in Art. 21, R, 8,
¢, 9, which applies to foreign as well as to
British and Canadian ships, and is as fol-
lows: “ In narrow channels every steamship
shall, when it is safe and practicable, keep
to that side of the fairway or midel hunnvl
which lies on the starboard side of such
ship : :"—Held, that a channel 800 feet wide
comes within the designation of “ narrow
channels ” as mentioned above, and that a
ship violated said rule when she steered
towards the westward and crossed towards
the channel on her port =i instead of
keeping in the channel on r starboard
side. When two steamers meeting on
the Detroit river the descending steamer shall
have the right of way; and it is no defence
to an action for collision to prove that at
the moment of collision it was too late to
take » precaution which ought to ha )
taken earlier to avoid the risk of a collision,
the rule that every steamship, when
approaching wther hip, 80 as to avoid the
risk of collision, shall slacken her speed, or

stop and reverse if necessary. The more
imminent the risk of ecollision, the more
imperative is the ne sity  for implicit
obedience to the rule. Where a steam-
er some distance f \n(hr r has indicated
by the course she is that she cannot
be considered as a steame meeting another
end on,” the state of things does not arise

which renders it ineumbent on her to give
blast whistles indicating which side ghe pro-
poses to take on passing :—Held, on appeal,
affirmi the above, that when the master
of n ship, in danger of collision with another
ship, instead of porting his helm, puts it
to starboard, and so makes the u-llmnn in-
evitable, the absence of a signal required by
a local regulation to be given by the other
ship in such cirenmstances, does not relie
|ln~ ship primarily responsible for the «
n from full liahility, if the omission
give such signal did not lulllrlh\l!v in any
way to the accident. Tweker v. The ** Tecum-
seh," 6 0. W, R, 131, 10 Ex. C. R. 44, 149,

Anchor-light — Look-out — Weight of
evidence — Credibility.] — A collision oc-
curred hetween the A, L. T. a ship at
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anchor, and a steamship, the L. 0., proceed-
ing in charge of a pilot to k dock, within
the harbour of Halifax, at night in
the month of January., The weather was

blustering, and intermittently clear and
cloudy On arriving at the qu ntine
grounds the L. O, had signalled, by guns

and whistles, for the medical officer of the
port, and then proceeded up the harbour
on the east side of Ge Isl After
passing the northern line of Ge sland
the L. O. changed her course \\mmr\ tor
ward her berth, and in proceeding thercon
passed between the lights of two vessels
anchored on the ncrthern side of the island
While doing so she suddenly came upon the
A. L. I\ lying at anchor, collided with and
mk hvr I'he only person on board of the

T. was a caretaker, and while ad-

Inllllll_’ that he was not on deck at the time,
he swore that proper anchor-light was
burning on his sh itement as to

the anchor-light w orated by the
captain of fishing schooner lying close by,
and that of some mtmen and labourers on
the wharves, On the other hand the pilot
of the L, O., the captain and the first and
third officcrs, boatswain  and  boatswa
mate, and four of the seamen, all swors
positively that there was no light on the

L. I, while they were approaching her,
and that she was not seen by any one until
their lookonut calied that there was some
thing ahead. The evidence further shewed
that both the officers and crew we lert
at the time of the accident, and anxiously
working the ship through anchored v
in the darkness and blustering weather
Held, that the state of facts ns substantiated
by the evidence for the owners of the L. O.
must be accepted as correcl, and that being
80, the collision and subsequent loss were
wholly attributable to the A. L. 1. in not
keeping a proper light and lookout. Do
minion Coal ("o, v, The Lake Ontario, 7 Ex
C. R, 403

sels

Appreciation of evidence Findings
of fact Appeal Proper navigation. ]
ln an action claiming compensation for loss
he fishing schooner “ Carrie E. Sayward ™
by being run into and sunk while at anchor
by the * Relinnce,”” the decision mainly de-
pended on whether or not the its of the
lost schooner were burning, as the Admir-
alty rules required, at the time of the acci

dent. The local Judge gave judgment against
the * Reliance:” Held, that though the
evidence given was contradictory, it was

amply sufficient to justify the judgment,
which should not, therefore, be disturbed on
appeal.  Santanderino v. Vanvert, 23 8,
R. 145, and humlw v. Menard, ) .
7,318 C , followed, The ** Reliance "
V. Comwell, 22 t, LT 77,81 8. C. R

Approaching vessels — Change of
Course Negligence Nautical assessor
in Appeal Court — Opinion not accepted by
Court.| Where two steamships were ap-

proaching each other at night, green light
to green light, so that if each ship had kept
her course they would have passed each

other safely, and one at a distance between
one-fourth and one-half mile away from the
other changed her course, shewing first her
three lights, and then her red and mast-
head lights only, and then, when the other

ship had put her helm hard to port, :lrn ged
her course again, exhibiting her three
she was held solely respousible for a res
ing collision.—2, In this case the Court on
appeal availed itself of the services of a
nautical assessor, but the Court declined to
adopt his opinion as to the vess at fault,
Joint Stock 8. 8, (o, v, The * Euphemia,”
The * Tordenskjold™ v, Horn Joint Stock
Co, of Shipowners, 11 Ex. C. R. 234

Barges in canal Negligence — Undue
speed of tug Liability., —While plaintiff’s
tug was going down Lachine Canal defend-
was coming up; there was a colli-
s the latter obeyed all signals given
by former no fault can be imputed to it
Montreal Sand and Gravel Co, V. Sincennes-
WeNaughton Line Co. (Que.), 6 E. L, R.
183

Barque approaehed by steamer —
Manauvres.]—Where a steamer is proceed-
ing on a course north seventy-two degrees
west, and a barque is sailing on the star-
board tack within about seven points of the
wind, whose direction is east north-east, the
barque is not an overtaken ship within the
meaning of the regulations. Smith v. The
/m,,,..\ 21 C. L. T. 430, 8 B. C. R.
% 7 Ex. C. R. 430.

Between foreign vessels — Jurisdice-
tion of Canadian Court Arrest in Cana-
dian waters Inevitable accident Look-
out St, Clair Navigation Co. v. The “ D).
C, Whitney,” 6 0. W. R. 302,

Boom Interference with navigation

Nuisance.]—Nothing short of legislative
sanction can take from anything which hin-
ders navigation the character of a nuisance.

2. Where an interference with navigation
is established, it is a public nuisance which
iny one sy lly injured or damnified by it
has a right to remove.—3. While no pe
has the right to continuously approp
to himself any portion of the water, or bank
or shore of navigable waters, for the purpose
of making up a boom of logs, the use the
of in a reasonable manner and for a reason-
able period, having regard to local conditions,
will not amount to an interference with
avigation. Kennedy v. The * Surrey,” 10
C. R. 209, 2 W, L. R. 550, 11 B. C. R.

409,

Breach of regulations—Minor breach
not contributing — Lights — Negligence,)
—If a collision upon the high seas has been
brought about by a ship neglecting to follow
her course as preseribed by regulations
for preventing collisions at sea, the other
ship will not be held equally at fault be
cause of a contravention of a statutory regu
lation, where such contravention could not
by any possibility have contributed to the
collision, & vessel *“hoveto " with her
helm lashed is not obliged to carry the lights
mentioned in article 4 of such regulations,
a< she is not “a vessel which from any acei-
dent is not under command. The * Birgitte "
v. Forward, The *“ Birgitte” v, Moulton, 9
Ex, C. R. 339,

Canal bridge — Rule 5 of Dominion
CUanals Regulations — Liability.]—The de-
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fendant steamer was using the waters of the
Soulanges eanal at night. On wproaching
the plaintiffs' bridge over the canal at or
near Coteau Landing, and when about one
mile distant, the steamer gave the proper
signal that she intended to pass through the
bridge When she eame within view of the
bridge, a en light was displayed on the
northern abutment, which, according to
established custom and usage, indicated that
the bri was open for the passag
Then the steamer repeated the
she intended to pass through the Inrulu.
but before she reached the bridge thos
board discovered that the bridge was not
npl-ll Everything was done by those on
board to avert a collision as soon as they
became aware that the bridge was not open,
but such measures failed to wholly prevent
a collision, although largely mitigating the
force of the impact, It was proved that
the bridge-keeper was asleep when the de
fendant steamer was approaching the bridge
—Held, that, upon the facts, the defendant
steamer had not infringed rule 5 of the
Dominion Canals Regulations or any rule
of law, and was in no way at fault for the
ion. Canada {tlantic Rw. Co. v, The
* Nicaragua,” 11 Ex. C. R. 67, 3 E. L. R.
305, 32 Que. 8, C. 134

=

Canal regulations 1st May (1895),
s. 19 (@) (onstruction of — Passage
into Lachine (lanal — Several vessels wait-
ing to enter.|—NRBy the Canal Regulations of
1st May (1895), s. 19 (d), it is provided
that “ when several boats or vessels are ly-
ing by or are waiting to enter any lock or
canal, they shall lie in single tier and at a
distance of not less than 300 feet from such
lock or entrance, except where loeal econdi-
tions may otherwise require, and each boat
or vessel for the purpose of passing through
shall advance in the order in which it may
be lying in such tier, except in the case of
vessels of the first class to hu-h priority
of passage is granted as above. The steam-
ship “Havana” was about to enter the
south lock (No. 1) of the Lachine Canal,
when the lockmaster ordered her to keep
back and let the * Prescott " enter first, the
latter vessel being first-class and entitled to
priority of passage under above regulation.
At the time the *“Havana” advanced to
enter the lock, there was but one boat, a
lumber bar, at the canal entrance, and
L had waived her right of entrance, not
desiring to go forward at that time. The
“Havana " backed out just as the * Pres-
cott” crushed into the lock, entering with
such speed that she crashed through the
upper gates, hringing down the contents of
the upper basin. The rush of water drove
the * Prescott ™ out of the lock and dashed
her against the “ Havana:"—Held, that the
“Prescott " was solely to blame for the
accident; the conduct of the * Havana " be-
ing proper in every respect.—Judgment of
the Supreme Court of Canada, 6 E. L. R.
100, and of the Exchequer Court of Canada,
19 Que. K. B, 245, affirmed. ** Prescott”
Y. “Havana”; Taylor v. Richelicu & Ont,
Nocgs_(l?o.. C. R. [1910] A. C. 90; T E. L.

Changing course.]— When a collision
is inevitable, the veuel not in fault is justi-
fied in (-hnnxmg her proper course, with the
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objeet of avoiding or lessening the effect of
the mllmnn Rudolph v. The “ Arranmore,”
11 Ex. R. 21,

Contributory negligence. | Facts of
the case required that damages should be
divided between the charterers of the tug
and the owners of the barge in sums
portionate to the negligence of the persons
in charge, and that, inasmuch as the sum
to be charged against the tug was equal
to amount of towage claim, the latter would
be declared compensated as at the date of
the judgment, the defendant to pay the costs
of the principal demand and the principal
plaintiff to pay the ts of the eross-demand,
International Paper v. Webster (1911),
17 R. de J. 266, 10 Que. P, R, 874,

Crossing ships — Negligence — Im-
proper navigation Manwuvre in agony
of collision not proximate cause i
—Amendment of pre liminary act
The * Ocland ™ v, Regulus
of Can.), 6 L. R,

Crossing ships Regulations—Vessels
crossing so as to involve risk of collision-
Collision off the entrance to harbour.)
Where two vessels were approaching each
other in Canadian waters on courses which
converged at a point outside a  harbour
where each vessel expected to pick up a
pilot :—Held, that, as they were so doing
on courses and at speeds which would prob-
ably bring them to that point so as to
present a danger of collision when lhn'y
reached it, they were vessels crossing
to involve risk of ithin the
ing of Arts. 19, of the Regula-
tions of 1897, which had been substituted
for those contained in Canadian R, 8, ¢. 79;
and that consequently it was the duty, neg-
ligently disregarded, of the respondents’
vessel, which had the appellants' vessel on
her own starboard side, to keep out of her
way, there being no special eircumstances
within the meaning of Art. 27 to authorise a
departure from th rle.—Held, als
the appellants’ vessel was not to bl
der Art. 21. It was not shewn that with
reasonable care she ought to have taken
action thereunder earlier than she did,
Judgment in 37 8. C. R. 284, revers
bano ™ v. Parisian, C. R. [1907] A. C. 193.

Damages — Assessment by registrar—
Items of damage—Use of pump — Sery
of tng — Surveyors' report
charges — Value of ship — C

—Appeal - i'<;<ls. Nt. Clair \alumlum
Co, v, The . C. Whitney,” 7 0. W. R.
0690,

Damages — Loss of |~lnm: voyage.

Langille v. Ernst, 2 E. L. R.

Dredge at anchor and moving ship
—Fairway — Negligence — English nnd
American law. Harbour Commissioners uf
Montreal v. The “Albert M. Marshall,”
Great Lakes and St, Lawrence Tranaporla-
tion Co, v. llur‘lour Cummulwm\n of Mont-
real, 4 E. L. R.

Duty of overtaking vessel—Onus of
overtaken vessel to keep proper look-out —
Narrow channel — Ezxpert evidence — Will
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not be heard when (‘mlr( assisted by nauti-
cal assessors.]—On 2 st July, 1906, nlmut
2,13 p.m. the steamer “ Princess Vietoria "
(length 300 ft., speed 19 to 20 knots) col-
lided with and sank the steamer “ Chehalis ™
(length 59.3 ft., speed about § knots) both
vessels being on their way westward out of
Vancouver Harbour. The day was fine and
clear, The “ Princess Vietoria " was headed
straight down and through the Narrows,
the intention being to pass between the
“(Chehalis” and a launch, which at that
ti h some 250 yards apart, The

incess Vietorin™ sounded two whistles to
indicate to the * Chehalis ™ that she would
pass her on the port side. At the moment
the signal was given the * Chehalis ” changed
her course from west to southw bringing
her ncross the bow of the * Princess Vie-
tori The engines of the latter were at
once reversed at full speed but the two
vessels collided and the *“ Chehalis” was
swept under the “ Princess Victorin"” and
sank. Six actions were brought to recover
damages for loss of life and personal injuries
and loss of effects on the alleged ground that
the collision was caused by the negligent
navigation of the * Princess Victoria.” At
trial, Martin, J., held, that the master of
the * Princess Victoria ™ gave the siznal
indicating his course at the earliest time
consistent with the position of the vessels,
and that he did not negleet to take any
proper precautions which a prudent and
skilful navigator should have taken under
the ecircumstances, and dismissed all the
actions with ts. When the Court is as-
sisted by nautical assessors, whose duty it
is to advise on matters of nantical skill
and knowledge, the evidence of witnesses,
tendered for expert testimony purely, will not
be received. The Supreme Court of British
Columbia (ITrving, J., dissenting) decided
that the * Princess Victoria ” was to blame
ond awarded damages and costs to all the
plaintiffs except the master of the * Che-
nalis.”  The Judicial Committee reversed the
Judgment of Supreme Court of British Col-
umbia and restored the judgment of Mar-
tin, at trial, Bryce v. Can, Pac, K.
Co., R. [1909] A, C. 490,

Fault of plaintiffs — Damages — Re-
port of registrar and merchants — Rule
for assessment of damages — Demurrage,
Magdalen Islands  Steamship Co. v. The
“Diana,” 5 B, L. R. 530.

Tishing vessels — Sufficiency of anchor
light — Careless navigation — Costs—Wit-
ness fees — Parties,]—The (. 8., a fish-
ing schooner, while lying at anchor on Bank
Quero, was run into and sunk by another
fishing vessel, the R., which was changing
her berth in the night time. The weather
was fine and the sea smooth. The C. E, 8.
was displaying a light in order to comply
with the regulations; but it was claimed by
the crew of the R, that they did not see the
light until it was too late to avoid a colli-
sion. It was shewn that the R. had been
fishing in a berth four or five miles distant
from the C. E, 8., that her crew knew that
there were a number of vessels fishing in
their vicinity, and that the master of the
R. took no extra precautions in sailing at
night over the elsely crowded fishing
grounds, but on th contrary went below

himself, leaving the ship under full sail to
the charge of those on deck :(—Held, that the
R. was solely to blame for the collision. The
crew of the ship of the plaintiffs, twelve in
number, were landed in Nova Scotia, and
were maintained at Halifax until they gave
their evidence on the trial, a period of about
one week. Before the trial was commenced,
they were added as plaintiffs in the cause,
Judgment was given in favour of the plain-
tiffs, condemning the defendant ship in dam-
ages and costs to be taxed. Upon the taxa-
tion the plaintiffs sought to tax the amount
expended in maintaining the erew while they
waited for the trial, and also their ordinary
witness fees during the trial, it having been
shewn that they were kept for the sole pur-
pose of giving evidence. Counsel for the de-
fendant objected on the ground that the
crew, having been made parties to the ne-
tion, were not entitled to any fees as wit-
nesses, and that it was unreasonable that
they should receive any sustenance fees, The
District Registrar referred the matter to the
local Judge, who:—Held, that the parties
to an action are entitled to the usual wit-
ness fees, when they attend the trial to give
evidence, — Held, also, that the plaintiffs
were entitled to tax a reasonable sum as
sustenance fees for the cre while they
awaited the trial. Conwell v, The * Re-
liance,” 21 C. L. T, 420, 7 Ex. C. R. 181,

Fog — Sailing rules.]—The defendant
steamer bound for St. John, while steering
in a dense fog, a N.-W. by N. course, heard
three blasts of a fog horn from the plain-
tifi's vessel, a little before the beam on the
port side. The steamer was then going at a
speed of from 4 to 6 knots an hour, and
kept on her course. The plaintiff’'s vessel
continued sounding her horn at regular in-
tervals, and was proceeding on a northerly
course hefore a light wind barely sufficient
to enable her to keep steerage way. About
10 minutes after the horn was heard by the
steamer, she struck the vessel on her s
board side, and sunk her:—Held, that the
steamer was solely to blame, as she had in-
fringed Art, 16 of the regulations by not
ing after the horn was heard. Roberts
r Y Pawnee,” 7 Ex, C. R, 890, The
“ Pawnee,” 22 C. L. T. 129.

Fog — Npeed Damages.]—In an ac
tion for collision, where the Court found
both vessels in fanlt for moving at an im-
moderate rate of speed in foggy weather,
and that such immoderate speed was the
chief, if not the sole, cause of the collision,
the owner of the damaged ship was allowed
to recover only half his loss. Wineman v,
The * Hiawatha,” 7T Ex. C. R, 446,

Foreign waters — Admiralty law —
Foreign  bottoms—Iurisdiction.]—A foreign
vessel passing through a river dividing Can-
ada from the United States, under a treaty
allowing free passage to ships of both
nations, is not, even when on the Canadian
gide, within Canadian control so as to he
subjnct to arrest on a warrant from the
Court of Admiralty, The warrant to arrest
a foreign vessel cannot be issued until she
is within the jurisdiction of the Court.—
Quare, have the Courts of Admiralty in
Canada the same junndlc!lon as those in
England to try an action in rem by one
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foreign ship against another for damages
incurred by a collision in foreign waters?
Judgment of the Exchequer Court, Toronto
Admiralty Distriet, 6 O. W, R. 302, 10 Ex.
. R. 1, reversed: Idington, J., dissenting.
The “D. C. Whitney™ v. St. Clair Navi-
gation Co,, 27 C. L. T. 224, 38 8. C. R.
308,

Foreign waters — Application of for-
eign rulcs — * Rafe and practicable” —
“ Narrow channel” — Harhunr.] -~ Where
a collision occurs in American inland waters

and action is brought in the Exchequer Court
of Canada for damages, the Court will apply
the rule of the road as it obtains under the
American Sailing Rules for the purpose of
determining the guestion of liability for the
collision,  Article of the American Rules
provides that narrow chaunels every
steam vessel shall, when it is safe and prac-
ticable, keep to that side of the fare-way
or mid-channel which lies on the starboard
side of such vessel:"—Held, that the words
“safe and practicable ™ must be taken to
imply that the sel is only obliged to take
this course when she can do so without
danger of collision. The inner harbour of
Boston, Mass., containing wharves and an-
chorage for ships on either side, where ships
and steam-iugs are continually plying back
and forth, is not a “ narrow channel ” with-
in the meaning of Article 25 of the above
Rules, and the provisions of that Article do
not apply to cases of collision there, Lovitt
v, The “ Calvin Austin,” 9 Ex. C. R, 160:
The * Calvin Austin v, Lovitt, 25 C. L. T.
78, 35 8. C. R. 616,

Improper mavigation — Manaurre
in agony of collision not prorimate cause.]—
Cross actions arising out of a collision of
two steamers:—Held, defendant’s steamer
was in fault, Reference to ascertain dam-
ages. * Ocland” v. * Regulus,” 6 E. L. R.
58T,

solidati
Jrom order of local Judge — Costs,] — An
action for damages against the defendant
ship for collision was brought in the Nova
Scotia Admiralty District by the owner of
the injured ship on the 15th September,
1905, The following day a similar action
was begun by the charterer and owner of
the cargo of such injured ship. On the 28th
September an applieation was made by the
dnn'ndnm to the local Judge for an order
to consolidate the two actions, or in the
alternative for an order that the defendant
ship be released upon tendering bail to the
amount of her appraised value, and that a

issi of a i be issued, to
ascertain her value in her then condition.
On the 3rd October the local Judge made
an order that a commission of appraisement
issue, and that upon bail being given for the
amount of such appraised value in each of
the actions, the ship be discharged from ar-
rest, and that the two actions be tried to-
gether. An appeal from such order was
taken to the Exchequer Court. Upon the
appeal no objection was taken to the order,
so far as it directed an appraisement, or to
the direction that the two actions be tried
together, except so far as that direction
might be held to affect the question of the
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amount of bail to be given—it only being
necessary to give bail to the amount of her
appraised value to secure the release of the
ship if the actions were consolidated. It was,
however, urged that the local Judge should
have ordered the consolidation of the two
actions, and that the ship should be re-
leased in respeet of both upon giving bail
to the amount of her appraised value: —
Held, that it was a matter within the dis-
cretion of the loeal Judge to grant or refuse
an order for consolidation, and as such
ought not to be interfered with on appeal.—
2. That the order should be varied to allow
in the alternative the ship to be released
in respect of both actions and claims made,
upon payment into Court of her appraised
value and the amount of her freight, if any.
—3. This relief not having been asked be-
fore the local Judge, the Court on appeal
declined to allow the costs of appeal to
either party. Acticselskabet Borgestad v.
The *“ Thrift,” Dominion Coal (o, v. The
:;_'I'hri!!“‘ 26 C. L. T. 459, 10 Ex. C. R
o7,

I i i under C da Ship-
ping Act — Rules of navigation—Signals
—Findings as to fault — Consequences,
The * Tartar” v. The * Charmer,” T W. L.

417,

King's ship — Negligence—Public work
—('rown.] — Where a collision occurs be-
tween a ship belonging to a subject and one
belonging to the King, the King’s ship is
not liable to arrest for damages; and, in
the absence of statutory provision therefor,
no action will lie against the King for the
negligence of his officers or servants on board
of the ship. 2. In this case the steamship
“Préfontaine,”  belongi to the suppli
was damaged in a collision with a loaded
scow which was fastened to the starboard
side of the steam tug * Champlain,” and
which the latter was towing, from the dredge
“Lady Minto,” then working in the Con-
trecoeur channel of the river St, Lawrence,
The dredge, steam-tug, and scow were the
property of His Majesty :—Held, that the
facts did not disclose a case of negligence
by the officers or servants of the Crown on
a public work for which the Crown would
be liable under clause (¢) of s. 16 of the
Exchequer Court Act, 50 & 51 V. e. 16,
Paul v. The King, 24 C. L. T. 380, 9 Ex.
C. R. 245,

Liability — Imperial regulations.]—In
a collision in Canadian waters between the
steamship W. and the schooner M, A., the
W. was found to be at fault in a matter
that oceasioned the collision. It was also
found that the M. A. had contravened the
regulations for preventing collisions in Cana-
dian waters; but that such contravention
did not contribute to the accident. In an
action against the W. by the widow and
universal legatee of the owner of the M. A.:
—Held, that the W, alone was to blame,
and that the plaintif was entitled to re-
cover. 2. Where a collision occurs on the
high seas, and the nrovisions of s, 410 of the
Merchants Shipping Act, 1804, and the Im-
perial regulations for preventing collisions
at sea, are in force, he obligation is im-
posed on a vessel that has infringed a
regulation which is prima facie applicable
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to the ecase, to prove, not only that such
infringement did not, but that it could not,
by any possibility, have contributed to the
accident ; but when the collision occurs in
Canadian waters, and the Aet respecting the
navigation of Canadian waters, R. 8. C
e. T, and the regulations for the prevention
of collisions made by the Governor-General
in council, are in force, the vessel which
contravenes one of them will be held to be
in fault unless such contravention has con-
tributed to th ollision. The * Cuba™ v.
MeMillan, 8. C. R. 661, refe rrul to.
Il«lmhuru I‘ul t l'u v. Desrochers, (b}

L. 214, 8 Ex. R. 2¢

Liability in damages Breach of
regulations Presumption of fault—Vessel
at anchor Reasonable care and skill.|
Contrary to the rule applied in England,
a breach of the regulations of nav tion

creates no

ption, in Canada, that a
h was due to it,
must establish
2. Where a steamer

at anchor, it is no

or Im 14 that the

d s brought up in an improper place
P 1 not exhibit proper lights, if it be
that the collision could have baen

by the exerei f reasonable skill

ind eare on the part of the moving vessel
Montreal Harbour Commissioners v, The
* Albert M. Marshall,” 34 Qu 8. C. 299,

Lien for damages by collision of a ves-
)y A company in Inu]nhl(vnn under
Act of Canada, is enforc

e Winding-up Court, and no action
in rem will lie against the vessel in Admiralty.
Nor will leave anted by the Winding-up

Court to proceed in rem before the Admiralty
Division of Exchequer Court confer jurisdic-
tion on the latter to deal with the case,
Richeliou & Ont Nav. Co. v. * Imperial,’
Que. 8. C. 312, 10 Que. P. R. 167

Narrow changel Rule of the road
Look-out Meeting ships Harbour
Lights and signals Negligence—Evidence

Damages.]—A pilot in charge of a «<hip,
or a man at the wheel, is not a sufficient
look-out within the rules of navigation for
preventing collisions in narrow channels,
Judgment of the Exchequer Court of Caaada
in Richeliew and Ontario Navigation Co, v,
The * Cape Breton,” 25 C. L. T. 57, 9 Ex
C. R. 67, affirmed Where meeting ships
are in collision, and one of them has n:g-
leceted to observe the regulations, there mus
be evidence of gross dereliction of duly or
want of skill in navigation in order to make
out a case for apportionment of damages
against the other ship. Where a ship navi-
gating a narrow channel has no proper
look-out, and neglects to signal her course,
at a reasonable distance, thus perplexing
and misleading a meeting ship, the former
is alone responsible for all damages causad
by collision, even if, in the agony of colli-
sion, a different mancuvre on the part of
the other ship might have avoided the acci-
dent. Judgment below reversed, Girouard,
dissenting. The Richelieu & Ontario
avigation ('o. v. “ Cape Breton,” C, I
[1907] A. C.

Nautical assessors Evidence of ez-
perts.]—Where the Court at the trial of a

collision action has the a
ng nautical or other profess

the ‘luy.- shortly previous to

all narrow climnnels where

Am{ as her ¢ ![H||n~. error in Iu‘l ment,
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as to her ~huul.| be
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Negligence—Change of course—Appeal
—New grounds — Asscssors — Supreme
Court of Canada.] — A court of appeal

should not consider a ground not previously
relied on, unless satisfied that it has all
the evidence bearing upon it that could have
been produced at the trial, and that the
party against whom it is urged could not
have satisfactorily explained it under ex-
amination, — In this case damages were
claimed from the owners of the “Buphemia”
for collision with the plaintiff’s ship, and
the latter in their preliminary act charged
that the “Buphemia” was in fault for not
reversing her engines, The Exchequer Court
judgment held the ntiffs' ship alone in

fault, and on appeal the majority of the
Supreme Court refused to consider the
ground, not previously urged, that the

“ Buphemia,” when she saw the other sh
attempting to cross her bow, held too lo
on her course instend of reversing—F
patrick, C.J.. and Davies, J., were of opir
that under the circumstances this point
open to the plaintiffs.—Remarks upon the
necessity for expert nautieal advice in colli-
sion cases before the Supreme Court of
Canada.—Judgment in Joint Stock S. 8.
Co. v he ** Buphemia,”  The * Torden-
skjold™ v, Horn Joint Stock Co. of Ship-
owners, 11 Ex. €. R. 234, afirmed. The
“ Tordenskjold™ v. The Euphemi 41
S.C. R 164, 6 E L R. 90,

Negligence — Failure to hear signal—
Evidence.]—The 8.8, “Senlac” was coming
out of Halifax harbour, taking the eastern
side of the channel. There was a dense fog
at the time and the fog signals were sounded
at regular intery She was making about
six knots, and having passed George's Is-
land heard the whistle of an incoming
steamer, Fog signals were given in
and when the incoming vessel, the
lind,” was estimated to be about half a mile

off, the “Senlac” gave a single short blast
and directed her course to starboard. The

“Rosalind” replied to this signal and stopped
her engines, Within a few seconds the
“Senlac” was seen about a ship’s length
away on the port bow and almost at the
same moment the latter gave two short
blasts on her whistle and swu 0 port
threatening to cross the “Rosalind’s” bow.
The “Rosalind’s” engines were immediately
put “full speed astern” but too late to avoid
a collision in which the “Senlac” was
ously damaged, At the trial of an action
by the latter reliance was placed on the
failure of the “Rosalind” to respond to her
signals but the first signal admitted to have
been heard on the “Rosalind” was the one
short blast when the “Senlac™ went to star-
board. The result of the trial was that
both vessels were found in fault and on
appeal by the “Rosalind:"—Held, that the
“Senlac” was in fault in continuing on her
course when the were quite near
together instead of stopping and reversing
and was alone to blame for the collision,
and that the failure to hear her signals was
not negligence on the part of the “Ros
lind,” and did not contribute in any ma-
terial degree to the accident. Judgment of
Supreme Court of Canada, 41 8. C. R. 4,
6 B. L. R. 77, affirmed, Judgment of the
Nova Scotia Admiralty District set aside. Sen-
lae Co. v. “Rosalind,” C. R. [1909] A, C. 441,

vessels
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Negligence — Harbour—Regulations.]
—Articles 11 and 15 (d) of the Collision
Regulations of the Oth February, 1807, do
not apply to the case of a ship made fast
to a lawful wharf in a harbour:—Held, on
the facts, that a ves which ran into an-
other so moored was guilty of negligence,
Rank Shipping Co, v. The “City of Seattle,”
24 C. L. T. 363, 10 B. C. R,

Negligenee—/I/mproper change of course
—New view of facts presented to Court.]—
Appeal to Supreme Court of Canada: dis-
missed as a view of the facts was presented
which had not been suggested ecither before
the Local Admiralty Judge or the Exchequer
Court. The * Tordenskjold" v. The * Eu-
phemia,” 6 B, L. R, 90.

Negligence — Ship at wharf Regula-
tions.]—Articles 11 and 15 (d) of the Im-
perial Collisions Regulations of 1807 do not
apply to the case o ship made fast to a
lawful wharf in a harbour, On the evidence,
a vessel which ran into another so moo
was held not guilty of neglizence. Bank
Shipping Co. v, The “City of Seattle,” 9
Ex. C. R. 146,

Sinking of vessel by swell
of steamer Proof of fault Cargo —
Insurance Bar to action Amendment
of preliminary acts after trial.]—In order
to support an action for damages in a case
a vessel is sunk by the swell caused
n passing steamer, it is necessary dis-
tinctly to prove that the sinki s due
to the fanlt of the persons on ard the
steamer charged as the wrongdoer, or from
the fault of those persons and of those on
board the vessel that was sunk.—2, The
payment of insurance to the owner of the
cargo is no bar to an action brought by him
to recover its value from the steamer that
caused the lo 3. The Court will not
allow the preliminary acts to be amended
Wfter trinl.  Northern Elevator Co. v. Riche-
lien & Ontario Navigation Co., 32 Que. 8,
C. 82

Negligence

Negligence in collision cases dis-
cussed Undue speed — Maneuvres in
agony of collision—Rule of road The
“Rosalind” v. The “Senlac,” 6 E. L. R. 77.

Overtaking vessel — Cause of colli-
gion — RNignals — Onus — Opinion of as-
sessors Damages Judgment — Ante-

dating.]—In a collision action, there is, in
order to establish econtribul negligence,
an onus on the overtaking vessel to shew
that the overtaken one also ated the
regulations_and therehy contributed to the
disast —Held, on the facts in this case,
that such onus had not been discharged.—
Per Hunter, C.J,:—Article 24 of the regu-
lations is meant to assure those on the
overtaken wsel that they need not con-
cern themsel with the movements of the
overtaking ship, provided the former keeps
its course and speed.—The sole question
being whether either or both vessels com-
mitted a breach of the regulations, the
Court alone must decide, regardless of the
opinion of the assessors.—Rule for assess-
ment of damages in Admiralty cases,—
The judgment was antedated where one of
the parties died after the argument, but

<
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before jndmen!—neclalon of Martin, J.,
13 B. C. R, 96, 6 W. L. R. 53, reversed;
Irving, J., dissenting. Bryce v, Oan Pac.
Rw. Co, 8 W. L. R. 230, 13 B. C. R, 446,

Pleading — Preliminary act — Amend-
ment, Northern Elevator Co. v. Richelieu
«& Ontario Navigation Co, 3 BE. L. R, 311.

Reasonable care and skill — Admi-
ralty law — Damages. The “Havana” v.
The “Prescott,” 5 E. L. R. 219.

Reference to the registrar—/nspection
of ship and cargo.] — On reference to a
registrar, liability of damage caused by de-
dant ship having been admitted, it is not
necessary (o insert in the order a direction
for the registrar to inspect the vessels con-
cerned. Stockham v. * Sprey,” 10 W. L. R
448,

Responsibility for damages — Refer-
ence — Advice of assessors.]—In an action
by a steamship against a tug for damages
arising out of a collision at the entrance
to Vancouver harbour, it was held, upon
the evidence, that the umumlup was solely
responsible for the collision, and a refer-
ence was d ted to assess damages to the
tug upon its counterclaim.—The case ap-

earing to be eminently one to be decided

y practical seamanship, the local Judge in
Admiralty adopted the advice of nautical
assessors who sat with him. “Charmer” v.
“Bermuda” (1910), 15 W. L. R. 132,

Right of way.]—In the case of a river
traversed annually by thousands of vessels
and used by two nations, a custom which
in effect supersedes a statutory rule ought to
be established by the most conclusive and
cogent proof ; and when it is sought to make
it binding on foreign as well as domestic ves-
sels, the proof should include some convine-
ing ‘evidence that a knowledge of the alleged
custom existed among mariners gvnornll{
and extended to mariners sailing on vessels
carrying a foreign flag and habitually tra-
versing a busy river. Georgian Bay Navi-
gation Co, v. The “Shenandoah™ & The
“Crete,” 8 Ex, C, R. 1.

Roller hoat — Canada Admiralty Aect,
1801 — Canada Shipping Act — Definition
of “ship"” — Contributory negligence — In-
evitable acecident — Pleading — Damages
— Costs, Turbine Steamship Co. v. The
Knapp Roller Boat, 12 0. W, R. 723.

Rule of road — Hvidence — Prelimin-
lrl act — Amendment — Pleadings —
'miralty practice.]—In an action in Ad-

miralty claiming damages for injury to the
plaintiffs’ ship, the “Neepawah,” through
collision with the “Westmount,” belonging
to the defendants, the preliminary act and
statement of claim alleged that the port
quarter of the latter struck the stern of the
“Neepawah.” The loeal Judge, in his judg-
ment, held that the evidence shewed a col-
lision between the two ships stern to stern,
and, against objection by the defendants'
counsel, of his own motion allowed the state-
ment of claim to be amended to conform to
such evidence, stating that its admission had
not been objected to, and that the defendants
were not misled :—Held, that such amend-

ment should not have been made; that it
set up a new case and one entirely differ
ent from that presented by the preliminary
act and statement of claim, and greatly pre-
judiced the defence; and that the local Judge
was wrong in stating that the evidence was
admitted without objection, as it was pro-
tested against at the trial.—Held, also, that
errors in the preliminary act may be cor-
rected by the pleadings, but, if not, the
parties will be held most strongly to what
is contained in their act.—Held, per Davies,
Maclennan, and Duff, JJ., that the plain-
tiffs had not unlinfﬂvlnrll_v established that
the collision, even that charged under the
amendment, had actually occurred. — Per
Fitzpatrick, C.J., that the evidence proved
that no_collision between the vessels took
place.~Idington, J., concurred in the judg-
ment allowing the appeal. — Judgment in
New Ontario 8. 8. Co. v. Montreal Trans-
portation Co., 11 Ex, C. R. 113, reversed.
Montreal Transportation Co. v. New On-
tario N, S, Co,, 40 8. C. R. 160,

Rules of navigation — Determination
as to vessel in fault — Precautions—~Special
circumstances — Loss of profits.] — Just
after plaintifi’s steamer, the “Caspian,” had
backed out of her slip and was starting
on her voyage, the defendant’s yacht backed
out from her slip and a collision took place:
—Held, that do?n-ntlnm‘s yacht neglected,
the special circumstances of the ecase, to
observe the dictates of the highest prudunce
by moving ahead. The damages given in-
cluded the loss of profits which plaintiff’s
steamer would have earned on Saturday fol-
lowing and the estimated profits lost by the
cancellation of the proposed voyage then
just begun. Lake Ontario Steamboat (o,
v. Fulford, 13 0. W. R. 1217,

Rules of navigation — Negligence —
Conflicting evidence — Damages — Costs,
Canadian Lake & Ocean Navigation Co. v.
The “Dorothy,” 7 0. W. R.

Rules of road — Rignals — Liability.
Tucker v. The “Tecumaseh, - 6 0. W. R, 131

Ship at anchor — Anchor light — Look-
out — Findings — Negligence.]| — Judg-
ment appealed from, 7 Ex. (' R. 403,
affirmed. Dominion Coal (o, v. The “Lake
Ontario,” 23 C. L. T. 33, 82 8. c R. 507.

Steamer and sailing ship — Action
by owner, master and crew orn schooner
sunk in a collision with defendant steamer:

Held, that the cause of the collision was
the schooner's going about without being
compelled to and without any good reason
for so doing, thereby embarrassing defend-
ant ship v\hl h \wuld otherwise hnve clnarn-d
her. Watt v. “John Irwin,” T B, L. R,
affirmed. lb 281,

Steamer and sailing vessel. Butt v.
Dartmouth Ferry Commission, 1 E. L. R.
139.

Steamer and sailing vessel—Collision
Arts, 20, 22, 23, 25 — [Liability.]—The J.
M., a sailing vessel, was proceeding, in the
day time, out of Charlottetown harbour by
tacking, according to the usual course of
navigation, The T. a steamship, was on

S DS A -
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her way into the harbour, When the 7.
was first seen by the J, M. the latter was
on a course of W.8.W,, standing across the
harbour, towards, and to the northward und
eastward of Rocky Point black buoy. Wrom
that time until a collision occurred between
the two vessels, they were in full view of
each other. While the J. M. was uader
way on the starboard tack and going apont
three knots an hour, the T. was comiag
straight up the harbour at npearly full spead.
The latter did not change her course, uor
execute any manwcuvre, nor make any at-
tempt by slackening speed or stopping or
reversing to keep out of the way of the
J. M, The bow of the T. struck the J. M.
on the starboard side aft of the fore-rig-
ging and nearly amidships, cutting her al-
most through from her hatches to her keel,
and eausing her to become a total wreck:
—Held, that the had infringed the pro-
visions of Arts, 23, and 25 of the
rules for [rhunllx_ mllmm at sea, and
was responsible for the collision, Brine v.
The “Tiver,” 6 Ex. C. R. 402,

Steamer approaching tug and tow
—FEwtra care.|—Held, a tug with barges in
tow not having full facility of movement, it
is the duty of a steamer approaching them
to allow for their encumbered and compara-
tively disabled state and to take additional
care, 2, When a steamer going up the river
is at the foot of a narrow and winding
channel and has warning of a uh-m-ndinz
tug and tow, her proper course is to stop
and wait till they have passed clear. If
she undertakes to proceed up the channel
and meet them in it, she does so at her own
risk. 8. When a steamer collides with a
tow, it is no defence to an action of dam-
ages that the tug and tow were not initially
on their proper course if it be shewn that
the collision could have been avoided by the
exercige of reasonable skill and care on the
part of the unencumbered vessel. Montreal
Transportation Co. v, Steamer “Norwalk,”
37 Que, 8, C. 97, T F. L. R. 365, affirmed,
7 E. L. R. 389,

Strict observance of rules of road
—Look-out.]—In a ecase of collision, one
vessel eannot justify a departure from the
rules of navigation by the fact that the
other vessel was also disregarding the rules.
On the contrary, a primary disregard of the
rules by one vessel imposes on the other
vessel the duty of special care, prompt ac-
tion, and maritime skill, as well as the duty
of acting in strict conformity to the rules
applicable to the latter in the ecircum-
stances, — Collision regulations have been
framed for the protection of lives and pro-
perty in navigation and are so strictly en-
forced that even where a vessel commits
a comparatively venial error it cannot be
absolved from the consequences,—The rules
of the road must be strictly observed, and
when they are violated by both vessels the
Court will hold them equally liable, Cana-
dian Lake & Ocean Navigation Co. v. The
g)lwofhv." 10 Ex. C. R. 163, T 0. W. R.

Taxation of costs — Commission on
bail. —Held, that a party putting in bail
in a collision action in the form of a guar-
antee company’s bond was entitled to a

commission fee thereon not exceeding 10%
of total amount of bond. (See English
Admiralty Orders, 21a.) Richeliou & Ont.
'I\'uv. Co. v. “Cape Breton,” 11 Ex. C. R.

Taxation of costs — Commission on
bail.) — Held, that defendant was entitled
to have costs of bond of a guarantee com-
pany, given as bail in a collision action,
taxed in the bill of costs against the plain-
tiff at the rate of 1% on total amount of
security given in said Lond. Montreal Har-
bour Commissioners v. * Universe, 11 Ex.
C. R, 229.

Towboat — Neglioence — Injury to
tow — Inevitable aceident.]—In an action
n.:nn t the owners of a tug for damages for

hooner,
red from

e
\\Iu-r«h\ she was injured, it appe ¢
the evidence that the schooner in tow, going
up the Tusket river, arrived at a narrow
part of the river, and, having to make a
sudden turn at a critical point in the river,
was struck by a sudden squall of wind and
forced on shore:—Held, that the injury
was due to inevitable accident, the tug be-
ing sufficiently powerful, and having been
properly managed by those on board of it
The action was,_ therefore, dismissed. At-
wood v. Cann, 40 N. 8, R. 136

Tug and tow — Damage by overtaking
ship — Displacement wave — Right of ac-
tion — Pleadings — Amendment,] — Ae-
tions arising out of the sinking of the Large
“Huron” in the Soulanges canal on the
night of the 8th May, 1905, the occurrence
heing charged by the plaintiffs to be due to
the negligence of the defendants, owners of
the steamer “Hamilton,” which overtook and
passed the “Huron" while being towed
through the canal laden with wheat. The
plaintiffs alleged that the “Hamilton” passed
the tug and tow at such an excessive rate
of speed that owing to the suction pro-
duced by the passage of the “Hamilton”
through the water, and to her displacement
wave, the “Huron” was driven against the
bank of the canal and subsequently sank :—
Held, that, as the plaintifs had failed to
shew that the accident to the “Huron” was
the result of negligence of those on board
the “Hamilton,” and as the evidence sup-
ported the allegation of the defendants that
the accident was due to the improper and
unskilful navigation of the “Huron,” the
actions must be dismissed. Northern Ele-
vator Co, v. Richelien & Ontario Navigation
Co, 11 Ex, C. R, 25.

On appeal, held, that, as the essential
question involved in the case was purely
one of fact, there being no presumption one
way or the other as to how the accident
ocenrred, there was no reason to disturb
the finding of the trial Judge. Ogilvie Flour
Mills Co. v. Richelien & Ontario Navigation
Co., Northern Elevator Co. v. Richelieu &
Ontario Navigation Co., Canada Atlantic
Rw. Co. v, Richelieu & Ontario Navigation
Co,, 11 Ex. C. R. 231

Tug and tow — Damage to tow by
alrandma — Negligence of tug — Inevitable
accident — Damages — Limitation of lia-
bility.]—The doctrine of “inevitable acei-
dent” as appearing in St. Clair v, The “D.
C. Whitney,” 10 Ex. C. R. 1, is binding

e N —
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in this case, On the evidence defendants,
tug owners, held liable for damages to tow
and cargo, having had no look-out, and im-
properly navigating the tug, thereby strand-
ing plaintiff’s barge :—Held, further, follow-
ing Sewell v, British, 9 8. C. R. 130, that
limitation clanse 12 in The Canadian Ship-
ping Act, applied only to cases of damages
caused by colliding vessels, and that it can-
not be invoked to limit defendants’ liability
in such a case as this, Fullum v. Waldie
Brothers, 13 O. W, R. 236.

Tug and tow — Lights Look-out —
Course of navigation.] — rule that
where a vessel is being towed “the tug is
servant of the tow” does not apply to the
case of a steam-barge towing two other
barges, the whole under the control of those
on board the steam-barge.—A steam-barge
towing two barges, not exhibiting her regu-
lation lights before sunrise, having no pro-
per look-out, too great a length of tow-
line, no additional tug to assist, and pro-
ceeding on an improper course in view of
obstacles ahead, is liable in damages for a
collision that takes place in econsequence,
Montreal Harbour Commissioners v. The
“Bay State,” 31 Que. 8. C, 10,

Tug and tow — Look-out {bsence
of proper signals.]—Held, under the ecir-
cumstances of this case, that the Bay State
and tow were in fault upon the following
grounds: (1st) because the barge Bath had
no pilot, and no proper look-out was kept
on the v State or her tow; (2nd) those
in char of the Bay State and her tow
neglected to take the precautions required
under the special circumstances of the case,
the tow ropes being too long, and no at-
tempt having been made to shorten them;
the Bay State had no look-out, and she
made no signals to the tow or to the 8.8,
Universe, which she appeared to have sighted
before the Universe saw her; (8rd) there
was no additional tug to control the tow,
more particularly the last barge, the Bath;
(4th) neither the steam barge Bay State
nor the barges in tow exhibited proper re-
gulation lights, though they had got under
way and the collision occurred before sun-
rise; (5th) the steam barge Bay State and
tow should not have taken the St, Mary's
current, as they did, with the tow in such
(‘nmhunn as it was pmwd to be, more par-
ticularly in view of the position of the
dredges of the Ifarbour Commissioners, and
the place where they were moored, of which
the pilots on board the Bay State and Berk-
shire were well aware; (6th) after the col-
lision occurred the steam barge Bay State
and her tow continued down to Qlwbm- with-
out stopping to inquire what damage had
been done, — Held, further that the screw
steamer ['niverse and the dredges of the
Harbour Commissioners were not at fault,
and that the Bontell Steel Barge (ompany,
the owners of the steam barge Bay State,
and of the barges Berkshire and Bath, and
the said steam barges Bay State and Bath,
were liable for all the damages resulting
from the collision, Montreal Harbour (om-
missioners v. The “Universe,” 10 Bx. C. R.
352,

Tuog and tow ip at anchor—Negli-
gence u/ tow.]—A lux wnh the ship * Wand-

rian " in tow left a wharf at Parrshoro’, N.8,,
to proceed down the river to sea. The schooner
“Helen M."” was at anchor in the channel,

and the tug directed its course so as to pass
her on the port side, when another vessel
was seen coming out from a slip on that
side, The tug then, when near the “Ielen

M.” changed her course without giving any
signal, and tried to cross her bow to pass
down on the starboard side, and in doing
so the “Wandrian” strock her, inflicting
serious injury. In an action against the
“Wandri ww the owners of the “Helen
M.," the captain of the former insisted that
the schooner was in the middle of the chan-
nel, which was about 400 feet wide, but
the al Judge found as a fact that she
was on the castern side:—Held, .nhrmnu:
the judgment of the local Judge, 11 Ex, C.
R. 1, that the navigation of the tug was
fanlty and shewed negligence; that if the
“Helen M.” was on the eastern side of the
channel, as found by the Judge, there was
plenty of room to pass on her port side
and if, as contended, she was the middle
of the channed, she could easily have been
passed to starboard; and that attempting
to cro over and pass to starb when
she was so near the “ Helen M.” as to
render a collision almost inevitable, was
neg nee on the tug's part, and that the
“Helen ) exercised proper vigilance and
was not negligent in iling to lengthen her
anchor chains, as the * Wandrian " was too
close and 1 not signalled.-—Held, also, that
the tow was liable for such negligence in
the navigation of the tug. The “Wandrian”
V. Hatficld, 27 C. L. T. 812, 38 8. C. R. 431.

Undue speed — '\nnfmhnn 1I:/rrmr fon.]
—Judgment appealed from, 7 Bx. (. R. 390,
22 C. L. T. 129, varied; i.|runm|, J., dis-
senting. The “Pawnec” v, Roberts, 23 O.
LT 32 8. C. R. 509,

Vessel at anchor — Prozimate cause
of injury to person—Negligence.]—A tug at-
tached to a scow loaded with coal approached
a hridge, the piers of which were being re-
paired by a railway contractor, The fair-
way was partly obstructed by a scow con-
nected with the work, but the ecaptain of
the tug, after viewing the sitnation, was
of opinion that he could get through. In
doing ®o, he brushed slightly against the
scow, at the further end of which, on a
boom stick in the water, was the plaintiff,
engaged in an endeavour to swing or push
the scow further around and out of the way
of the tug. The plaintiff was crushed against
a pile by the scow and severely injured :—
Held, reversing the decision of Morrison, J.,
that the master of the tug was negligent
in not stopping, and then making certain
that it was safe to prm'oml Padularoga ‘
Canadian Canning Co., 5 W. L. R. 196,
B. C. R. 468

Vessel “hove-to” — Look-out—Man-
@uvre to avoid collision — Pleading—Pr:
liminary act — Bvidence — Salvage,]—A

schooner “hove-to,” with her wheel made
fast by a becket which could be removed
instantly, her look-out and wheelsman pro-
perly stationed .and maintaining a steady
course, is not, with reference to such cir-
cumstances, open to the charge of being
negligently navigated.—2, A vessel without
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a sufficient look-out has the burden cast
upon her of proving that such fact did not
contribute to the collision.—3, Apart from
the regulations, in a case of impending col-
lision it is negligence for a steamship to fail
to slacken s or to stop, or reverse, if
such manawuvre is necessary to avoid colli-
sion.—4, Where the defendant’s preliminary
act alleged that at a certain point the bear-
ing of the ship at fault was *“a little abaft
the starboard beam” of the injured ship, evi-
dence was admitted to shew that the line of
approach was not more than two points
abaft, or was forward of the beam of the
injured vessel.—0, The wrongdoer ot
recover salvage remuneration for serveies ren-
dered to the ship with which he has been
in collision, Magdalen Islands 8. 8. Co, v.
The “Diana,” 11 Ex. C. R. 40, 3 B. L. R.
158,

Vessel moored to another -
geneco—Eetraordinary storm—Act of God.
While the plaintifi’s tug-boat the “Vigilant"
was tied to a wharf in Vancouver Imrlnmr
the defendant brought his nn:-lm'n (h- ‘Loi
alongside and tied her to the * Vigilant
The next night a violent storm aro
storm of which there were no indications
and which was the severest ever experi-
enced in the harbour—and th ig,” whose
erew were absent, bumped against the “Vigil-
ant,” and damaged her:—Held, in an action
for damages for neg that it had not
been shewn that the dant’s act of so
mooring his ty igent, and that on
the evidence ti cident was due to the act
of God, Bailey v. Cates, 24 C. L. T. 412, 11
B. C. R. 62

Negli

Vessel moored to dock — Negligence
Inevitahle accident, Manley v. Rogers, 2 O,
W. R, 704,

Violation of rules mnot affecting
aceident — Steering wrong course,]—The
Supreme Court will pot set aside the finding
of 2 nautical assessor on questions of navi-
gation adopted by the local Judge, unless
the appellant can point out his mistake and
shew conclusively that the judgment is en-
tirely erroneous. 7The “Picton,” 4 8, C. R,
648, followed.—A steamer coming up Hali-
fax harbour ran into a schooner, striking
her stern on the port side. No sound signals
were given, The green light of the schooner
was seen on the steamer's port bow, and
the latter starboarded her helm to pass astern,
and then ported. He then was so close that
he stopped the engines, but too late to pre-
vent the collision :—Held, that the steamer
alone was to blame for the collision.—Held,
also, that though under the rules the schooner
should have kept her course, and also was
to blame for not having a proper look-out,
neither fault contributed to the collision.
The “Arranmore” v. Rudolph, 27 C. L. T.
152, 38 8. C. R. 176,

Wharf — Hidden danger — Fdability.]
~—The owner of a wharf level with the
water or projecting § or 6 inches above it
is not liable for damage done to a vessel
which runs foul of it. Montreal Harbour
Commissioners v. Montreal 1.ram Elevating
Co.,, 17 Que, K. B. 385, 4 B. L. R. 78.

Wharf — Negligence.]

A ship was
moored in

her dock with her bow to the
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east, Her stern, being at the inner end of
the dock, was partly protected by the wharf
and stores to the south, while the bow and
fore-part of the ip. tending easterly be-
yond any such protection, was exposed to
the full force of a south-easterly gale. There
was an anchor out, with 25 fathoms of chain,
on the starboard bow of the ship: but it was
not in a position to keep the ship from swing-
ing against the wharf in the event of such a
gale, A gale from that direction having

sprung up, the master ran out a wire rope
from the starboard side of the ship's stern to
a wharf on the south of her be rlh but the

evidence shewed that this rope had no effect
in preventing the collision of the port how
of the ship with the wharf, which was dam-
aged by the pounding of the ship against it
from the force of the wind and waves:

Held, that the master had failed to exer-
cigse seamanlike care, forethought, and skill,
in omitting so to place his hor as to
protect his ship from the force of the gale
and prevent her colliding with the wharf,
and that the damage was attributable to his
negligence and not to inevitable accident.
Boak v, The “Baden” 8 Ex. C. R. 343.

Jupicnan

SALE.
Mortgage Judicial sale
of mortgagee—Acquiescence.]—Althongh  a
hypothee upon a ship does not make the
|l\)ln|hl' ary ereditor owner of the ship, he
nevertheless, dispose of it
2. The sale of such a ship, even when effected
Judicially and with the authorisation of the
Court, upon an assignment of the property
of the owner of the ship, but wnhmn the
consent of the hypothecary creditor, is with-
out effect as regards such creditor, and the
purchaser may refuse to pay the purchase
price so long as the hypothee is undischarged.
3. The fact that such creditor has been pre-
sent at the sale and has even been a bidder
does not constitute acquiescence, the pro-
ceeds of the sale being insufficient to in-
demnify him. In re Robert and Lamarche,
18 Que. 8. C. 101,

Rights

Purchaser refusing to complete —
Resale — Liability of purchaser for differ-
ence in ymrr—NlaIurr of Frauds.]—A ship
was sold at auction by the marshal under an
order of Court in an action for seamen's
wages, The ship was knocked down to J.
for $2,000. J. refusing to complete the pur-
chase, the ship was resold by the marshal
for $1.000:—Held, that J. was liable for the
difference in price and the costs oceasioned
by his defaunlt. 2. Judicial sales are not
within the Statute of Frauds, and therefore
no memorandum in writing of the sale to J.
was necessary. Attorney-General v. Day, 1
Ves, 8r. 218, referred to. 3. For the pur-
pose of establishing J.'s liability, an order
for resale was not necessary, Hackett v. The
"malrl(y ' In re Jones, 8 Ex. C. R. 327,
9 B. C. R. 430.

Seizure by ordinary creditor—Rights
of hypothecary creditors — Sale subject to
hypothees — Consent — Order.]—An hypo-
thecated vessel cannot, to the prejudice of
the hypothecated creditor and without his
consent or the order of a competent Court,
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be seized at the suit of an ordinary creditor
of the owner of the vessel. 2. The fact that
an ordinary creditor has advertised the sale
of such a vessel subject to all registered
hypothees is not sufficient to relieve him from
obtaining such consent or such nrrh r. Daig-
neault v. Bruld, 22 Que, 8, . 2

. PrLotace DUEs

Barges towed by tugs Exemption

from pilotage dues Motive powers R.
8. O |/~~,,) c. 80, 8. 2 (b)), 28, 58 and 59
“Ship"—“Navigation.”] The defendants’

vessels of about 440 tons, described as schoon
ers, provided with masts, steering gear and
anchors, which were built to run before the
wind, but not to be safely navigated in the
ordinary way ling vessels, were usually
towed by a steam tug, in and out of the
port of St, John:—~Held, that these vessels
were liable to pay pilotage dues, as they did
not come within the exemption provided in
iy of the Pilotage Act, R C
idea of traction or towage is
the words “propelled by
Supreme  Court

Brunswick, 37

N
and Ion. Mr
1side Cumber.
C‘om.,, C. R,
340

B. R. 406, 1 E.
Justice MelLeod s
land Rw, v, St
[1910] A

Exemption — Statute. — Under the
terms of the Pilotage Act, R. 8. C. ¢. 8, s
09, as amended by the Acts of 1900, ¢, §
% 14, the following ships, called 'w(\-mptul
ships,” are exempted from the compulsory
payment of pilotage dues: (¢) Ships em-
ployed in trading . between any one or
more of the provinces of Quebec, New Bruns-
wick, Nova Scotia, or Prince Edward Is-
land, and any other or others of them, or
employed on voyages between . . . any port
in any of the said provinces and any port
in Newfoundland, ete.:—Held, that a ship
employed on a sealing voyage from Halifax
to the Newfoundland seal fisheries and back,
calling on her outward voyage at Louisburg
for coal, and at a port in Newfoundland for
men and supplies, and again at Newfound-
land, on her return, to dispose of her catch,
was not an exempted ship within the terms
of the Act. Semble, that what was con-
templated by the Act, in providing for ex-
emptions, was lines of steamers, or even
one steamer, making regular periodical voy-
ages, with termini as indicated in the Act
either throughout the year or during a cer-
tain season of the year, Farquhar v. Me-
Alpine, 35 N. 8. R, 478

Liability of barge—“FEvery ship which
navigates.” |—Held, affirming the judgment of
the local Judge for the Quebec Imiralty
District, that the expression “every ship
which navig " found in s. 58 of the Pilot-
age Act, R, (. e. 80, means a ship that
in itself some power or means of mov-
ing through the waters it navigates, and
not a ship that has no such power or means
and which must be moved or propelled or
navigated by another vessel. Corp, of Pilots
for the Harbour of Quebee yv. The "1.run(lu"
22C L. T 428 8 Ex. C. R. 54, 79.

7. SaLvaok

Arrest Payment into Court — Re-
lease 1ppeal — Security—Foreign owner

Ewtravagant claim,] — An application by
the defendant for payment out of Court of
mwn.\ paid in by him to obtain the release
of his ship arrested to answer a claim for
salvage, will, if the defendant be a foreign
resident, be stayed wholly or in part, pend
ing an appeal to the Exchequer Court to
increase the salvage award. Observations
upon the scope of bail bonds and the re-
tention of security pending appeal. It is
an improper practice, and one which the
Court  will wmrage, to arrest property
to answer extravagant eclaims Vermont NS
N. Co, v, The “Abby Palmer,” 8 Ex, C. R
462, 10 B, C. R,

Assessors Trial Time.]—Assessors
will be appointed in salvage cases where
necessary, The proper time to apply for

issessors is on the application to fix the
date of trial. Vermont 8. Co. The “Abby
Palmer,” 8 Bx, C. It ), 10 B, C. R. 380

Basis of valuation.|]—\Where, in a case
of salvage, there is no market value for the
ship in the port where it is brought by the
salvors, the res should be valued not on the
basis of a forced sale, but as a “going con
cern™ in the hands of a solvent owner, using
it for the particular purposes of his trade
at the sum for which the owner, as a rea
sonable man, would be willing to sell it
Vermont 8. 8, Co. v. The “Abby Palmer,”
8 Ex. C. R. 446,

D and dimmi t loss/]—Saly
vage u an obligation of an exceptional na
ture, to indemnify those by whose assis-
tance a ship, her cargo, or the lives of those
on board are saved from imminent loss
The element of danger and imminent loss to
the ship, ete., essential, and, without it,
no claim to salvage can arise Montreal
Lighterage Co. v. Gordon, 28 Que, 8. O, 198,

Delivery of salved goods to receiver
of wrecks — Penalty. —Under the pro-
visions of s. 27 of the Wrecks and Salvage
3 ., C. 1886 ¢. 81 (now R. 8. C.
1906 ¢, 13, s. 814), a salvor who has de
layed the delivery of salved goods to the
receiver of wrecks for a short time, not with
the intention of retaining the goods, but
merely for the purpose of having the amount
payable to him for salvage determined be
giving up possession, does not thereby
forfeit his right to salvage, or incur
penalties mentioned in such section,
“Manhattan’™ v, Sullivan, 11 Ex. C.
151,

Injury to salving ship — Necessitios

of service Seamanship — Appeal on
nautical questions — Findings of fact
Damages Reduction — Agsessors.]—In

an Admiralty case the Supreme Court of
Canada must weigh the evidence for itself
unassisted by expert advice, and will, if
the evidence warrants it, reverse the judg
ment appealed against on a question of
seamanship or navigation.—The ship “M.”
brought an action for the value of salvage

services rendered to the “N,” part of the

damages claimed being for injury to the
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“M.” in performing such services:—Held,
Gironard and Maclennan, JJ., dissenting,
that the evidence established that injury was
not ecaused by necessities of the service, but
by unskilful manship and improper navi-
gation; the judgment appealed against
should, consequently, be varied by a substan-
inl reduction of the dar s allowed by the
local Judge.—The dissenting Judges were
of opinion that safficient ground was not
shewn for disturbing the findings of the
trial Judge, The “Nana" v, The “Mystic,"
41 8. C. R. 168, 6 E, L. R. 303,

Maritime lien Agreement Rights
of salvor — Possession of salved goods -
Removal — Purchaser for value Con-

version — Replevin Costs,
Letherby, 6 O. W, R, 77, 606

Pearce v.

Nature of Evidence Remuneration

{sscssment — Value of ship Registrar's
report.]—Claim for value of salvage ser
vices :—Held, that plaintil’s tug properly
saved defendant ship, which was in a dan-
gerous position and would have sunk., In
assessing value of ship, besides annual de
preciation, original construction and subse-
quent ca as well as type of vessel must
be considered, Settlements made with other
parties not considered, Dunsmuir v. The
“Otter,” (Ex. C. of 1), 10 W, L, R, 380.

Quantum of remuneration — Mail
steamer — Sailing ship.]—Salvage services
were rendered a distressed sailing ship on
the high seas by a m: steamer, At the
time the latter performed the salvage ser-
vices, she was valued at £100,000, and, be-
sides passengers and mails, she carried a
eargo estimated to be worth $7,000. The
time occupied in the performance of such
services was about two and one-half day
the woather bei fine and no risk or dan-
ger threatening the steamer except some
chance of collision th her tow through
a narrow channel of some thirteen miles in
leng'h. On count of the delay oceasioned
by the servic the steamer was obliged to
consume additional ¢ 3
in umkm up her sch \
a The sailing ship was in a position
of |u-rxl when sighted by the steamer, hay-
ing been dismasted and at the time drift-
ing broadside at the of the seas,
Her cargo was worth and her
freight, as e bill of 33226, The
value of the salved ship \\Iun taken into
port in her damaged condition was ||I:|un|
at $2200. The amount of salvage in re-
spect of cargo and freight was settled be-
fore action brouzht Held, that the sum
of $400 was a fair salvage award in respect
of the ship alone, Pickford & Black 8. S.
Co, v. The “Foster Rice,” 9 Ex. C. R. 6

Towage — Sufficiency of tender—Costs.)
—A steam-tug was prosecuting her voyage
in the lower S8t. Lawrence, when a slight
accident happened to her boiler, in conse-
quence of which her fires had to be
tingnished in order that the boiler mu,hl
cool to allow the engineer to make the neces-
sary repairs, At that time ]l was
in the ordinary channel of navigation, and
the weather was fine and the sea calm, The
aceident happened at 8 p.m.  Three hours
afterwards, and before repairs could be made,
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a steamship F., of heavier burthen, ap-
proached the tug, and, at the request of her
n, took the tug in tow, The tow
covered a distance of 230 miles, and con-
tinued for a period of thirty hours, during
which neither ship was in a position of
danger, nor were the erew of the I, at
any time in peril by reason of the services
rendered to the disabled tug Held, that,
as the services to the disabled tug were
rendered under the easiest conditions, with-
out increase of labhour or delay to the F,
it was clearly a towage
It not being g
the officers and crew of the
entitled to  participate in
awarded for the tow but it l»lunuxl
to the owners of the p. 8 The defend
ants having paid into Court an

n salvage
of salvage,
not
ount

amount
suflicient to ecompensate the plaintif liber-
ally for the services rendered, they we

given their proper «
tif, Hine v, The
C LT

ts agai
Thomas
R. 318.

st the plain-
Scully,” 20

5, 6 Ex, C.

8. SEAMEN'S WAGES,

Action by seaman for wages—Arrest
of vessel.]—Proceedings in admiralty—Irre-
gularity—Dominion Winding-up Aet, s. 22
Re Br. Col. Tie & Timber Co., Colan v.
* Rustler” (B. C, 1999), 10 W, L. R. 370.

Actions in rem
('osts—Pro rata
claims. |

Equality — Priority
payment of subsequent
-Held, following The “Saracen,”
Moo. P, (", 56, that when claimants a :
a fund in !)n registry are of equal degree,
the Court w priority to the diligent
creditor. 2, \\h.:. the parties are not of
equal degree, and one claiming subsequently
hns a legal priority over another, such pr
ity will be protected if he make his claim
before n deeree has passed for distributing
the fund, but not afterwards. 3, Where two
claims for seamen’s wages were prosecuted
to judgment before two similar claims were
allowed by the Court, the costs of the prose-
cution of the first two claims were ordered
t be ;vnnl out of the fund in the
i in full in preference to the last
ims, In respect of the latter it was
directed that they should be paid in full
if the balance of the fund permitted it, if
not they were to be paid pro mm Vunsen
v. The “Comrade,” Saunders v. The “Com-
rade,” Dickson v. The “Comrade,” T 3

R, 331

Amount Jurisdiction of Supreme
Court, N. 8.] An action for seaman’s
wages, \\h-x. the amount claimed is under
£50, cannot be brought in Supreme Court
except where the owner or master, neither
is, nor resides, within twenty miles of the
place where lhu seaman is discharged, or put
v. Leukten, 24 (. L. T.

Dy
Arrest on telegram — Rescue — (on-
tempt of Court — Ignorance of law.]—It

is competent for a deputy-marshal to arrest
a ship, in an action for wages, upon a tele-
gram from the marshal of the Admiralty dis-
triet, having jurisdiction of the action, in-
forming him that a writ of summons uurl a

GefiaTE
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warrant had been issued and sent to him
by mail. 2, The master of the ship, al-
though ignorant of the legal consequences
of his act, was held guilty of contempt ot
Court in permitting the ship to be moved
after the deputy-marshal had gone on board,
read to the master a copy of the writ of
summons, and of the marshal's telegram,
informed him that the ship was under arrest,
and tacked up a copy of the writ in the
ship. In re The “Ishpeming,” 8 Ex. C. R.

379

Contract Corresponde Deser-
tion — Justifiechtion — nsportation
money \l:unh-mmu- money — Action —
Costs — fees. Porteous v. The
“Lightning” 2 W. L R, 199,

Cook — (laim for — Jurisdiction of
Court — Amount under £50 — Merchant
Shipping Act, 1804, s 165—Exception —
Contract — Whole voyage — Cook left
behind at intermediate port because of ill-
ness — I'roper sanction — Voyage termina-
ting in United Kingdom Section 166 (1)
of Act — Discharge Written consent of
master — Ill-usage — Certificate — Termin-

ation of engagement — Costs, V.

Socotra (B.C. Adm,), T W, L. R. 25,

Engagement for return voyage -
Neaman lcft in foreign port by reason of

sickness — Merchant Shipping Act, 1906
(Imp.), ss. 37, 38 — Merchant Shipping
Act, 1894 (Imp.), ss. 158, 166 — Certificate
of discharge — Mistake in computing wages
—Action Costs.]—Section 166 (1) of

Merchant Shipping Act, 1804 (Imp.), pro-
vides that where a seaman is engaged for a
voyage which he is to terminate in the
United Kingdom, he all not be entitled
to sue in any Court abroad for wages un-
less he is discharged with such sanction as
is required by the Act, and with the written
consent of the master, ete. DBy the Mer-
chant Shipping Act, 1906 (Imp.), 37
and 38, it is provided that where a master
leaves a seaman behind on shore in any
place out of the United Kingdom on the
ground of his unfitness or inability to pro-
ceed to sea, he shall deliver to the person
signing the required certificate of the pro-
per authority, a full and true account of
the wages due to the seaman. The master
shall pay th nount of wages due to a
seaman left behind on the ground of his un-
fitness or inability to proceed to sea, if he
is left in a British po on to the sea-
man himself, and if he is left elsewhere to
the Rritish consular officer,—The plaintiff
shipped for a voyage from Shields, Ing-
land, to Victoria, B.C,, and return. Before
the termination of the voyage he was left
at an American port by reason of illness,
and remained in the hospital there for fif-
teen days, beginning on the 18th July, 1907,
On the 18th July the master of the shi
left a certificate of discharge with the
ish Vice-Counsul at such port, as rr‘qmrvd
by s. 31 of the Act of 1906, but such certi-
ficate was not dan-d by the master, and
the date of the 22nd August was inserted
in the certificate by the Vice-Consul when
the plaintiff called upon him after leaving
the hospital. The master made an error
in computing the amount of the plaintiff’s
wages due on the 18th July, and deposited

=

less than the full amount due in the hands
of the Vice-Consul. In an action for the
recovery of wages by the plaintiff: — Held,
that the requirements of the statute re-
specting the certificate of discharge was
sufliciently complied with:  that the plain-
tif was properly discharged on the 18th
July; and that he was entitled, under s,
158 of the Act of 1804, to the full amount
of his wages up to that date.—2. That, as
the master made an error, though unin-
tentionally, in computing the wages, and the
plaintiff had beep obliged to bring action,
hn was l‘n(]”l\l to his costs, Cable v. The
‘Socotra” 11 Ex. C. R, 801, 7T W. L. R.
13 B, C. R, 300,

Jurisdiction — ion — Partics —
Joinder of claims I, mitation of actions.)

A numbeer of seamen forming part of the
crew of a ship, to whom separate and vary-
ing sums are alleged to be due for wages,
may combine in one action to recover the
sam The limitation of actions to amounts
200 dise nw.] Beaton v. The ** Chris-
11 Ex. . 167,

Jurisdiction—Action in rem. |—Wages of
seamen—dJoinder of several claims in one ac-
tion—Rule ~—Origin and luslury of Rule.
Beaton v, * Christine,” 12 0. W. R, 1229,

Jurisdiction of Exchequer Court o
entertain claim  for wages wunder $200 —
Admiralty Act — Foreign nlnpfb'oxlv] -
When llu- u“vptmnx in 8, 56 of the Seamen's
Act, R. 8. C. T4, do not apply, the Exche-
quer Court, un its Admiralty e, has no
jurisdirtion to entertain a claim for sea-
wen'’s  wages under the amount of $200,
carned on a hlll[l rvglsln-r--d in Canada. The
W. J. Aikens, T Ex. R. 7, decided under
similar provisions in s, ”4 of R. 8, C. ¢. 75,
criticized and not followed. 2, The Admir-
Act, 1801, being a general law, and
acting general provisions as to Jurisdiction,
does not repeal by lmplu-nnuus the special
provisions of s. 56 of R. 8. C. ¢, T4, limiting
the jurisdiction of th (nur( in pnwn-mlmu
for seamen's wage This Court has no
jurisdiction to entertain a claim for seamen's
wages under an amount of )0 earned on a
ship registered in England, and to which
ions of s. 165 of the Merchants
Shipping Act, 1894, apply. 4. Costs in these
actions were not allowed to the defendants
because exception to the jurisdiction to en-
tertain 'lu- claim sued for was not taken in
quuu . UGagnon v. The * Savoy,” Dion
Yolino,” 25 C. L. T. 87, Y Ex. C.

R,

Master — Custom of port as to dis-
charge of master without notice—NSet-off —
Passenger fare.]—It is not the custom of the
Port of Vancouver that masters of tug-boats
and small coasting vessels may, on the one
hand, be discharged without notice, and, on
the other hand, leave their employers' ser-
vice in the same manner, in either case re-
ceiving their wages up to the date of the
termination of the service. 2. An item of
set-off asserted by the owners against the
master’s claim for wages, consisting of an
amount of $30.75 charged for the fare and
board of a friend of the master who had
been takpn with him on one of his trips on
the owner’s tug-boat, was not allowed, be-
cause it was a general practice in the port
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of Vancouver to allow the masters such a
privilege. Roberts v. The * Tartar,” 11
Ex. C. R 308, 13 B, C. R, 474,

Master — Wrongful dismissal—Jus
cation.]—On the 27Tth January, 1905, tl
respondent entered into an agreement in
writing with the appellants to proceed to
Glasgow, Scotland, and take command of
the steamer * Lady Eileen" and bring her
to the port of Sydney, C.B. Thereafter he
was, in the language of the agreement, * sub-
ject and obedient to the orders of the man-
agers of said company to continue in com-
mand of the said steamship until the first
day of January, A.D. 1906, or until such
earlier time as may be ordered by the said
mMAnAgers, By another clause of the agree-
ment it was provided that, “ notwithstand-
ing anything herein contained, it is the
clear intention and meaning of these presents
that for his services during the season of
A.D, 1905, he, the said L. J. I, shall be
paid at least the sum of $1,050, irrespec
of the length of the season, unless for neglect
or breach of duty he be sooner dismissed, or
the company have a proper right of set-of
against the same.” The respondent brought
the “ Lady Eileen" to Canada, and the ap-
pellants placed her on the route between
Campbellton, N.B., and Gaspé, P.Q., under
the command of the respondent as master.
A subsidy was obt ‘ned for carrying IHis
Majesty's mails between the said ports twice
a week, and the ship made her first regular
trip on the 13th May, 1905. On the 29th
June the ship left Gaspé for Campbellton,
reaching Dalhousie about 9 p.m, After
landing his freight at that place, the respon-
dent thonght it was not safe to proceed to
Campbellton on account of the darkness and
certain obstacles then in the channel. His
view of the danger of proceeding in the dark-
ness was shared by the pilot. At about
10.30 o'clock he received the following tele-
gram from the appellant's manager Leave
Dalhousie at once. Do not lay m Dalliousie,
See that you, Inlluw these orders,” To w
he replied: * Will leave Dallousie dmhghl
to-morrow, or whenever think proper.”
The ship arrived at Campbellton early the
next morning, but too late to deliver the
mails to the morning train. The respondent
was then immediately dismissed from their
service by the appellants:—Held, that the
respondent's disobedience of the order given
to him was, under the circumstances of the
case, justified, and that his dismissal was
wrongful. 7' “ Lady PEileen" v. Pouliot,
11 Ex. C. R

Otter-hunting — Claim of scaman to
share in proceeds of skins.]—The plaintiff
claimed an interest in the proceeds of certain
sea-otter skins obtained during a voyage of a
schooner, He shipped as A. B. at monthly
wages and so much “ per skin,” which meant
sea skin. He founded his claim to an interest
in the sea-otter skins upon an alleged oral
agreement made by the captain with the
plaintif and the other A. B. seamen, by
which they agreed to engage (and did engage)
in sea-otter hunting upon the same terms as
an Indian crew who were engaged for the
purpose. The captain absolutely denied any
such arrangement, and his evidence was in
some degree corroborated by the mate. At
the end of the voyage, the plaintiff, after
receiving his wages, signed a release of * th

ship and the master and owners thereof from
all claims for wages or otherwise in respect
of the voyage.” The plaintifi’s story was ¢
roborated by other witnesses, but ail of them,
except one, were biassed :—Held, that the
plaintiff had not advanced his case beyond
the doubtful stage; and, the writings being
relied on, the action should be dismissed :—
Quere, whether, under ss. 152 and 157 of the
Canada Shipping Act, such an agreement as
that alleged by the plaintiff could be enforced.
Hansen v, The * ’I‘homaa F lhwanl " (llill).
16 I\{V L. l{ 527, o ¥

C. R

Refusal to pay — Conviction — Juris-
diction—Criminal offence Neamen's Aot
(D.)—~Shipping Act (Imp.)—Rescission of
Contract.) the master of the 8, 8,
“Wobun,” a British ship of Canadian regis-
ter, was convicted before a stipendiary
magistrate, for that he wrongfully and unlaw-
fully refused to pay R, a seaman serving on
board said ship, a sum of money claimed to
be due him for wages, and, further, for refus-
ischarge said M., he being then entit-
~—Held, quashing the con-
that the refusal to pay
s, or to give him his discharge,
a criminal offence, and that the
proceedings taken were not “urr.mlul by the
Seamen's Act of Canada, ¢, That the
ship being, at the time the lm sedings were
instituted, within the jurisdiction of the gov-
ernment of the British possession in which
she was registered, the case was within the
pxeeption mentioned in s, (d), and part
of the Imperial Shipping Act was not ap-
plicable.  Semble, that if the magistrate had
power to rescind the contract, and had un-
dertaken to do so, the judgment would re-
quire to be in a different l‘urm Rex v.
Meikle, Ex p. Ramsey, 36 N. 8, R. 207,

Seaman left in port en route—Law-
ful discharge—Action—\Mistake l'mh«,l_
The plaintiff, who shipped for a yage from
Shields, England, to Victoria, B.C., and re-
turn, was left at Los Angeles for medical
treatment, and remained in hospital there
for 50 days. The master left with the Brit-
ish Vice-Consul at Los Angeles, on the 18th
July, a certificate of discharge under s, 31,
but this was not filled out until the 22nd
August, when the plaintiff called at the con-
sulate, The master also made an error in
computing the amount of wage: In an
action for recovery of wage , that,
in the circumstances, the leaving of the cer-
tificate with the * proper authority " was a
sufficient “ giving” thereof to satisfy s. 31,
but, as there had been an error, though un-
intentional, in computing the wages, thus
necessitating the plaintiff bringing the action
therefor, he was u-nmlvd (n his costs. Cable
v. The * Socotra,” 7 W. L. R, 25, 13 B, C.
R. 300,

Seamen's Act — Fisherman — Refusal
to join ship—Conviction—Right to look nt
depositions—Costs, Rer v. Wilneff, 1 B,

R. 168, 267.

Seizure for wages of sailors—Inter-
nal navigation, ]7.\u\v in the case yrovidrd
for by cl. 2 of Art, 955, C. P., a saisie con-
servatoire does not lie for the wages of sail-
ors in respect of services rendered on ships
employed in internal navigation. Bertrend
v. Anderson, 4 Que. I’, R, 387,
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Stipendiary magistrate — Jurisdic-
tion—Complaint.]—A seamen sued the mas-
ter of a vessel for wages in the Court of a
stipend y magistrate, The magistrate made
an order that the master should pay the sum
of $42.20 for wages, besides costs, The
magistrate's r having been brought up
on certiorari, a8 motion was made to quash
it, on the ground that the complaint made
before the magistrate did not shew that the
vessel was registered in any Provinee Can-
ada, It was proved at the trial before the
magistrate that the vessel was registered at
the port of Dorchester, in the county n[
moreland and provinee of New
vick :—MHeld, that the subsequent i
did not cure the defect in the complaint, and
the rule to quash must be made absolute,
In re Gamble v, Ward, 20 C, L. T, 462,

Term of hiring — Accrual of wages
de die in diem Desertion—Forfeiture of
wages Jurisdiction of County Cour:

Ymount involved.) A County Court

Judge has jurisdiction, in an ordinary ac-
tion for wages of a seaman, to try a claim
for more than $200, where the plaintift has
0 go d demand at common law; that is,
his cause of action is complete with-
out the aid of the statute, Section 52 o
the Seamen's Act merely creates a concur-
rent tribunal for securing a speedy settle-
ment of claims for wages, The plaintiff
shipped for a voyage of three months. The
period expired before the voyage was com-
pleted, and, while the ship was calling at a
port, he went ashore, without leave, to seck
legal advice, While thus absent the ship
sailed :—IHeld, that he could not be classed
as n deserter. Cairns v, British Columbia
Nalvage Co., 6 W, L. R. 47, 458; 13 B, C.

. 835,

9. MISCELLANEOUS ('ASES,

Account — (lo-owners Jurisdiction
of Court of Equity.]-—The jurisdiction of
the Court of Equity in a suit for account
between co-owners of u ~<h|p hu~x not heen
taken away by Hd & 66 (D.), which
confers a like jurisdicti || u|mn the che-
quer Court in Admiral any discretion the
Court of Equity may hs as to the exercise
of its jurisdiction must depend upon the cir-
IIIIINIX|||n|~ of enc h suit, Penry v, Illl”xull.
2 , 2 N. B, Eq. R. 233,

Action for price — Net-off — Count-
erclaim—Repairs Place of trial—RBalance
of convenience.|—In an action in the Exche-
quer Court of Cau (Admiralty jurisdie-
tion) for the price of a Nlll]l where the cir-
cumstances <-mn|-- the defendant to a re-
duction of the amount claimed, if such (quu
can be substantiated, the Court will not ex
clude the proposed set-off. Where the
was built in Scotland, and certain re
were effected on her way out to the
Columbia coast, the balance of conver
is in favour of trying out any disputes
cerning those repairs at the place whe
ship is, rather than at the place wh
was built. Bow, McLachlan & Co.
“ Camosun” (No. 2), 12 B. C. R. 368

Action in nm—('ounh’rvlﬂ'm—lppml
from order striking out—Exzchequer Court—
Jurisdiotion.]—The jurisdiction which the
Exchequer Court of Canada may exercise

under the Colonial Courts of Admiralty Act,
¢ and the Admiralty Act, 1801, is the
ad alty jurisdiction and ot the general
or common law jurisdiction of the High
Court in Englaud. 7The Cheapside, [1904]
. 339, referred to. 2, In an action in rem
for a claim arising upon a mortgage of a
ship, the Court has no Jurisdiction to enter-
tain a counterclaim for breach of contract
1o build the ship in accordance with certain
specifications, 'mion S, N, Co. of British
Columbia v, Bow, Mcl. L Co., Limited,
The * Camosun, 0, 10 Ex.

C. R, 348.

Action in rem — Foreign fishing boat

Illegal fishing Customs and Fisheries
Protection Act—Jurisdiction of High Court.)

Section 18 of the Customs and Fisheries
Protection Aet, R, 8, C. 1IN6G ¢, 47, pro-
vides that eve forfeiture under the Act
may be enforced “in any Superior Court in
the |un\ll|u~ in which the eause of prosecu-
tion arose”” A writ of summons was is-
sued against a boat, and service of the writ
effected * by posting the same up on the de-
fendant." On a motion being made for
judgment in default of defence :—Held, that,
as the are no provisions in the High Court
of Justice for proc ings in rem, any declar-
ation of forfeiture or judgment for the sale
of the boat would be a nullity, and no
order could therefore be made, Rex v.
American Gasoline Fishing Boat, 15 O, L.
. 314, 11 O. W, R, 135,

Action in rem — Wortgoge — Set-off
Practice In an action in rem to enforee
the payment of money due upon a mortgage
given to the builders to secure the purchase
pri of a ship, defendants were allowed to
plead a set-off for the amount of moneys ex-
pended by them to replace defective work
and materials in order to bring the ship up
to the requirements of Lloyds A1 Class and
Board of Trade.  Bow, MelLachlan & Co.,
Limited v. Union 8. N, Co. of British Colum-
bia, 10 Ex, C. R. 403,

Action in rem for wrongful delivery
of goods—Owners domiciled in Canada—
Colonial Courts of Admiralty Act 1500
(Imp.) s 2 (2) — Admiralty Aet 1861
(Imp.), s - The A(l"lll'l]l? Act 1801
(Canada)—" British possession ""—Construc-
tion. Mctiregor v, Ship  * Strathlorne ™
(P.EL 1010), 9 BE. L. R. 110,

Advances — FEquitable lien,]—A master
of a ship with the resentative of the
borrowed from . 82,000, giving as
an agreement which provided among
other terms that if the master received any
money from the owners or otherwise on ac-
count of the sale of vessel or cargo the same
or a sufficient part thereof should be applied
first in repayment of said lonn, Subsequently
when the ship had to be sold the master and
representative gave W. an order on the ad-
juster for the above amount, who accepted
same payable when in funds: — Held, thay
the agreement and order w good equitable
assignments, and plaintiff was -‘milh'd to be
paid in full. Halifaz v. Maglivie, 5 E. 1.
R, 56563, aflirmed sub nom., Halifar v. Wil-
liams, 6 E. L. R, 333,

Affreightment — Carriers — Bill of
lading—Conditions — Notice.]—The appel-
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lant, on the 12th July, 1807, embarked on
the 8. 8. “ Baltimore City,” which was
owned and controlled by the respondents,
certain sheep and cattle, for shipment from
the port of Montreal to the port of Man-
chester, England, under two bills of lading,
which were issued and signed by the agents
of the company respondent, and were
received and accepted by a shipping broker
of Montreal, the agent of the appellants.
One of the conditions of the bills of lading
reads as follows: “ That the freight, whether
payable by shipper or by consignee, is to be
paid, ship lost or not lost, upon the total
number of animals embarked, without regard
to and irrespective of the number or condi-
tion of those landed, and in cash or demand,
without deduction or abatement of any
kind.” The ship was wrecked in the Straits
of Belle Isle on 17th July, 1897, and be-
came a total loss. Part of the sheep and
cattle were jettisoned, and the remainder
were salved and accounted for in general
average, The company respondent sued to
recover pavment of freight for the whole
consignment :—Ield, that a bill of lading is,
at first, a written acknowledgment, by the
owners of a ship of their agents, of the
receipt of certain goods intrusted to them,
and of their undertaking to transport and
deliver them to the consignee or his assigns;
but it becomes a binding coniraet, if it be
accepted by the shipper, or his representa-
tive, without any objection, as he is then
prn-mnm-nl to have agreed to its terms, and,
in the absence of fraud or mistake, he can-
not plead that he did not read it and did
not know its contents. 2. 'Ih'l' the pro-
visions of Arts, 2442 and 2451, . ., that
freight is not due upon goods lwl by ship-
wreck, nor until their carriage has been
completely performed, are to be applied only
i sence of an agreement to the con-
I'hat a clausge in a bill of lading,
g that the freight is to be paid at
all events, * ship lost or not lost,” upon the
total number of animals embarked irrespec-
tive of the number landed, and in cash on
demand, without deduction or abatem
any kind, is a valid and binding condition.
Glengoil Steamship Co. v, Pilkington, 28 8.
C. R, 146, fnll-mml Dean v. Purness, 9
Que. Q. B,

Blockade — Breaking.] — Blockade of
Martinique, The vessel contended to have
committed a breach of the blockade, restored ;
the blockading squadron having gone on an
expedition to Surinam, and left no adequate
force behind to maintain the blockade, The
Nancy (1809), C. R. 3, A. C. 306

Blockade — Breaking.] — Blockade of
Martinique, Evidence of the fact and knowl-
edge of the parties.—Condemned. The Nancy
(1810), C. R. 3, A. C. 304

Bottomry bond — Authority of master
to pledge ship for necessaries of ship.] —
The authority of the master of a ship to
pledge by bottomry for the purpose of rais-
ing money for the absolute necessaries of the
ship, only arises when he cannot obtain the
necessary advances upon the personal credit
of the owner; and such power to raise money
by bottomry is vested in the master, al-

though the owner resides in the same coun-
try, provided there is no means of com-
©.C.L.—128,
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munication with the owner, and the exi-
gency of the case requires it. A bottomry
bond was granted in New York by the mas-
ter of a ship, to obtain money for necessary
repairs; the owner whereof was residing at
St. John, New Brunswick. A communi-
cation by eleetric telegraph existed hetween
the two cities. The bondholder had pre-
viously acted as the general agent of the
owner, and no intimation of the transaction
was made by the master to the owner until
after the execution of the bond :—Held, up-
on appeat (reversing the sentence of the Ad-
miralty Court) that the master having the
means of communication with the owner,
no such absolute necessity existed as to
authorize him to pledge the ship without
communication with the owner, and the
bond declared void.—~Semble, the agent of the
owner may take a bottomry bond as a se-
curity for advances made by him, Wallace
v. Ficlden (1851), C. R. 2 A. (', 33,

Oaral i of 1
gence—EBwxtraordinary storm—Vis major.
The plaintifi’s tug “ Vigilant " was moored
at a wharf in Vancouver harbour, with an-
other tug, the “ Lois,” belonging to the de-
fendant, lying outside and moored there by
a line attached to the * Vigilant.” The
“Tois"™ was left in that position all night,
with no one in charge, and no fo-luh-n out on
the side next the “ Vigilant.” During the
night a heavy gale came up, and the * Lois "
pounded the * Vigilant,” causing her consid-
erable damage :—Held, affirming the judg-
ment of the Supren; (‘ urt uf Hrmsh (‘ulnm-
bia, 11 B. C. R. 62, 24 ( T. 412, that,
as the defendant was nnl a Iuwpn»u , he
was not guilty of negligence, in the circum-
stunces, in leaving his tug as he did, and
that as not obliged to observe extreme
and unusual precautions to avoid injury by
a storm of u‘(upllumll viole nee. Bailey v.
I 35 8 R. 203,

Cates, 25 (.

— Negli-

"

Carrying passengers without a cer-
tificate Con, Stat. e. 115.)—The re-
spondents, who are the owners of the steam-
ship * Regulus,” were charged before the
magistrate at St. John's with carrying pas-
sengers constwi ithout having the urh-
ficate required by Con, Statutes e, , 4,
Those on hoard were men who had lu-.-n --n~
gaged in dismantling a whale factory
Lawrence, and who had induced the eaptain
to take them to St. John's without charge.
The magistrate dismissed the complaint, and
at the request of the complainant stated a
case for the u])lnloll of the Court:—Held,
that the “ Regulus™ was not a passenger
ship, that those on board were not pas-
sengers, and that the magistrate was right
in dismissing the complaint, Bynne v.
Regulus S, N, Co., Royal Gazette, Nfid., 22
Feb., 1910,

“Cash before delivery” — Possession
taken by wmlvrﬁlrlmhm:uln by wunpaid
vendor and judgment creditor of vendee —
Irregularity in process.] — Appeal to Su-
preme Court of Canada from a jmlmnmt of
the Court of King's Bench, Montreal, con-
firming a judgment of the Supnrmr Court
by which the sale of a steamer's hull, pur-
porting to have been made under ;u(h( ial
process, was set aside.  Appeal dismissed,
Brook v, Booker, 6 E, L. R, 435,
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Oertificates of origin—Certificates of
origin vot a ground for confiscation. The

Brig American (1809), C. R. 8 A. C. 368,

Certiorari — Public wharf — Construc-
tion of statute abridging a public right —
Licut.-Governor in_council has not power
under 15 Vict, e. 8}, 8. 12, to impose rates
on boats or head mon || on passengers using
wharf—Term * vessel ™ s not compre-
hend * boat.”]—The 15 Vie. c¢. 34, s 12,
gives the Lieutenant-G vernor-in-Council
control of Minchin's Point wharf, with
power to establish rates of wharfage for
vessels, and to make such rules and regula-
tions as Le may think fit. By an order
under this section it was provided that any
boat or vessel used by any one but the li-
censed ferrymen in ferrying passengers or
landing or taking off the same from the
wharf should pay 1s. for each pas-
senger landed or taken off ; also 28, 6d. for
each time such boat or vessel should touch
at or land passengers on the whnr.(, to be
paid by the persons owning or working such
boat or vessel. A boat of the defendant’s,
used in ferrying without hire, on 16th May,
touched several times at the wharf and
sixty passengers embarked in the boat from
the wh Judgment had been given for
plaintiff in the Mayor's Court, and it was
now removed by certiorari to the Supreme
Court. The defendant's counsel contended
that under the Act the Governor-in-Council
had power to impose rates on vessels only,
that a boat was not a vessel and the order
was therefore void as to boats; that the Act
gave no power to impose a charge of head-
money in respect of persons embarking from
the wharf in such a boat:—Held, Peters,
J., Hodgson, C.J., concurring, that the Act
is one abridging a public right and must be
strictly construed and it did not give power
to impose such rates, and that the judg-
ment in the Mayor's Court must ‘hv qlllluh‘(‘d.
Bourke v. Murphy (1856), 1 . E. L. R. 126,

Olaim against tug.]—A party who has
inscribed his case before Court of Review
does not acquiesce in the judgment ‘o(
Superior Court rejecting his claim by filing
in Exchequer Court of Canada the same
claim against owners of a tug which is adver-
tised to be sold, said tug being the cause of
damages sued for. Webster V. In{f'nmllonal
Paper Co. (1909), 10 Que. P. R. 374, 17 R.
de J. 266,

Claimant — Further proof.] — Further
proof not allowed to a claimant, who had
been guilty of fraud and perjury in a recent
case, The Three Brothers (1808), C. R. 8,

A. C. 348,

Cond ti of shi t — Colour-
able transfer.] — Condemnation of a ship-
ment of the enemy's colonial produce, though
colonrably transferred to a neutral merchant,
and bills given for the amount, The Hope
(1809), C. R. 3, A. C. 828

Contraband of war — Carrying.]—S8t.
Domingo a French colony in 1805.—Arming
for defence against French cruisers lawful.
—Carrying contraband on outward voyage,
confiscation, The Happy Couple (1808),
C. R. 3, A C 3834

Contraband of war.]—Contraband on
the outward voyage, ground of condemna-
aonéu;l'he United States (1807), C. R. 3, A.

Contract by master — Effect of —
Beizure of vessel — Action against Master
alone—Particulars—Certificate.]—A captain
contracting in his own name for the needs
of his vessel and its navigation, at a place
where neither the owner nor the agent of the
vessel lives, binds himself, the vessel, and its
owner. 2. The vessel may be seized for a
debt contracted for the purpose of a voyage,
or for the fees of a consul, in an action
begun against a captain in his capacity as
such, and without making the owners par-
ties. 3. Among the principal provisions of
the certificate of ownership which the pro-
ces-verbal of the seizure must contain, when
production of the certificate is refused, are
the number of the vessel and its tonnage en-
graved upon the main beam; and the bailiff
may cause the hatchway to be opened in
order to find out these particulars; and upon
refusal an order for its opening may be
mx:;]tn FPréchette v. Martin, 21 Que, 8. C.

Contract of affreightment — Con-
struction — Control of vessel left to owner—
Payment of freight—Lien on cargo—~Saigie-
conservatoire.]—" 1 agree to engage you at
$15.50 per day for the season of navigation
of 1906, and I guarantee you 6 months’
work. After 6 months, from day to day,
reserve to myself the privilege of restoring
your barge either at Montreal or at Quebec
at the end of the season.” This agreement
was signed “ St. Lawrence 8, 8, Co., W, G.
McConell.” There had been a previous con-
tract by which one of the signers of the
document alone had loaded the barge of the
owner, who was to navigate it himself at
$15.50 per day during the season of 1906 :—
Held, that the agreement did not operate as
a novation; the effect was only to add a
new debtor engaging himself, jointly and
severally with the charterer, tc the owner.
2. A contract in the above terms does not
take away from the owner the control of
the vessel, because the charterer has not the
exclusive control of the vessel; the only
obligation which arises from it is that the
owner of the vessel is obliged to make the
voyage indicated, receive the cargoes con-
signed to the charterer or unload them, as
the case may be, according to the orders and
directions of the latter. 3, Hence it follows
that the owner preserving the possession of
his vessel has the right of retention of the
cargo for the payment of his freight, and
may accompany the remedy which he ex-
ercises against the charterer for such pay-
ment by a conservatory seizure, Dancau V.
Nt. Lawrence 8. 8, Co., 33 Que. 8. C. 9.

Contract to build a ship — Principal
and agent — Right of lien for money ad-
vanced.] — A mercantile house at !‘!@wry
directs a house at Quebec to contract for
the building of a ship, for which they (the
Newry House) would send out the rigging.
The Quebec House enter into a contract with
some ship-builders accordingly. The Newry
House then direct their correspondent at
Liverpool to send out the rigging; he does
so; and it having been actually delivered to
the Quebec House :—Held, that the property
in it was vested in the Newry Iouse, and
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that the Quebec House had a right to retain
it against the Liverpool correspondent, on
account of their lien on it for advances made
to the builders, and payment of custom-house
expenses, nllhnunl. previously to the delivery
they had obtained an assignment of the ship
to themselves from the bLuiller and had
registered it in the name of one of the part-
ners in their house, Judgments of the Court
of ‘Appeal and of the Court of King’s Bench
at Quebee, set aside, Reid v. Rogerson
(183)), C. R.1 A, C. 8

Contract to sell—Co-owners—Partner-
ship—Authority of one to bind the other —
Ratifieation — Specific performance — Con-
tract under seal—Co-owner not named —
Principal and agent—Evidence of agency —
Bill of sale—I'ossession. Bentley v. Mur-
phu 1 0. W, R, 278, 726, 845, 2 O. W. R.

Contract to serve as fisherman on
shares — Ihmrlmn — l~'urh1!urn of share

~** Season " Assault Pro-
vocabion. |- llﬂ' nluppml as a ﬂ-lur
man for the * et fishing season " upon
a schooner of which the defendant was mas-
ter and part owner, The term * fishing sea-
son " was defined to mean, from the date
when the vessel set out on her first trip un-
til the 20th October of the same year, but
with power in the master to terminate the
season at an earlier date.  The schooner
left port early in May, 1904, and returned
and landed her catch on nn- Oth July, and
then refitted for another trip. On the second
trip the plaintiff left the vessel, and payment
of his share of the proceeds of the first
trip was refused, under a clause in the
articles providing that if any of the crew
refused duty, or absented themselves from
the vessel when required, they should forfeit
the whole of their share of the pnu ceds of
that fishing voyage in the vpusl‘ HE llrld
that the words * fishing season " " ‘and * * voy-
age" were not to be taken in the same sense,
but that it was contemplated that there
might be more than one fishing voyage in a
season, and that the plaintiff, by leaving the
vessel before the end of the season, did not
forfeit his share of the proceeds of the voy-
age then terminated:—Held, also, that in-
sulting or profane language used by the
plaintiff towards the defendant was not a
justification for an assault committed by the

latter upon (Iu- former, \Itnlwll v. Win-
acht, 3 E. 1 . 94, 41 N. 8. R. 406,
Contract with owners — Master's

powers.]—The master of a ship has no ex-
press or implied power to alter or vary a

contract made directly with the owners.
Perry v. P. I. 1. Steam Nav. Co. (1874),
1 P E IR 476

Conversion—~Ship scized under warrant
issued on judgment for scamen's wages—
Magistrate — Jurisdiction — Justifi-ation.]
—Appeal from the judgment of Laurence, J.,
in favour of defendant in an action of reple-
vin to recover possession. Horwood v. Nich-
olson (N.8. 1011), 9 E. L. R. 309.

ind + I
— N
Ntoker undertaking to perform an tnymﬂ'rl
duty at his request but contrary to chief en-
gineer's instructions — Liabikty,] — The
suppliant was employed as a stoker on board

SHIP.

4034

the Dominion steamer * Montcalm.” In-
structions had been given by the chief en-
gineer of the ship, and communicated to the
suppliant, that * no employee on board, in-
cluding stoker or ‘graisseur,” was to touch
the machinery without a special order from
the chief engineer,” On the evening before
the accident to the suppliant, one of the
engineers, who was ill, asked him if he was
competent to start the machinery. The
suppliant replied that he was, and the said
engineer asked him to stary the machinery
for him early the following morning. To
oblige the latter, the suppliant undertook to
do this. The machinery was in perfect or-
der, but owing to the negligence or unskil-
fulness of the suppliant in handling a steam
pump an accident happened by which he lost

three fingers of his left hand Held, upon
the facts, that the Crown s not liable un-
der e. (20) of e, 140, R. C. 1906. Lam-
ontagne V. Ihr Iung (1009), 12 E. C. R,

284, 29 L. T,

Exchequer Court of Can., as an Ad-
miralty Court constituted under the Colonial
Courts of Admiralty Act (Imp. 1800), and
the Admiralty Act (Dom. 1891), has no
greater jurisdiction than the Admiralty juris-
diction of High Court in Eng. In an action
in rem brought to enforce payment of money
due upon a mortgage given to builders to
secure contract price of a ship:—Held, that
owners of ship are not entitled by way of
defence to set-off a claim for unliquidated
damages against mortgagees for alleged
breach of contract relating to building uf the
ship. Mondel v. Steel, 8 M. & W.
J. Ex. 426, explained and clm\mgumhwl
Judgments of Supreme Court of Can., 40 8.
. R. 418; Exchequer Court of Can,, 11 Ex.

C. R. 214, and Martin, J., at trial, 10 Ex

R. u~|dv How .ll(l,mhlan v.
» Y, R, [1900] A. C. 306, [1900)
A C U., 9 L J P.C. 17, 256 T. L. R. 833.

Fishing voyage — Liability for sup-
plies—Owner—Contract.]—In an action by
plaintiff, part owner of a fishing vessel,
against defendant, managing owner of the
vessel, for xu))plim furnished and advances
made to the captain and crew in connection
with a fishing voyage, it appeared that prior
to the time of the alleged furnishing of sup-
plies, ete,, the vessel was let to the captain
on the " quarter lay,” viz.,, on terms that the
captain and crew should prosecute the voy-
age, and should, at the end of the fishing sea-
son, or sooner, dispose of the fish caught
and render to the owners of the vessel one-
quarter of the proceeds, the remaining three-
quarters to be the property of and to be
divided among the captain and crew :—Held,
there being no legal liability on the part
of defendant, that it was incumbent upon
plaintif to establish a contract against de-
fendant, and there being no evidence, ex-
press or implied, of such contract, the m~liuu
nhuuld be dismissed. Crowell v. Smith, 32
N. R. 505,

Foreign seaman on British ship —
Committal for trial.]—Admiralty jun«llctmn
of England—Jurisdiction of justice—Consent
of Governor-General—Criminal Code, 8. 591
—Application to preliminary proceedings—
Tmperial Territorial Waters Jurisdiction Aect,
1878, s 4, v. Tano (B.C.) (1900), 10
W. L. R. 522.
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Foreign vessel — Foreign judgment—
Comity of Courts—Account between co-own-
ers.]—The ship was registered in an Ameri-
ean port and owned by American citizens
resident in the United States. The defend-
ant 8. advanced to the then captain of the
ship at Brava, Cape de Verde Islands, the
sum of $1,400 for necessaries, and took from
the captain and V., a part-owner, what pur-
ported to be a bottomry bond, and a further
instrument, purporting to be a charterparty
as security for such ad By the last
mentioned instruruent, the control and pos-
gession of the ship were handed over to 8.
until the profits of the employment of the
ship repaid the loan. 8. thereupon took over
the ship and brought her to a United States

ort, where she was arrested at the suit of

R. for an amount due him for necessaries
supplied to the ship on a previous voyage.
By the judgment of a competent Court in
the United States the rights of 8, under the
instruments mentioned, were held to give him
priority over the claim of R., and he was
confirmed in possession of the ship. The
plaintiff herein was the owner of 1,764
shares of the ship and had notice of the
American suit between 8. and R., and sub-
sequently took part in some negotiations for
the settlement of the claims of both. By in-
stituting proceedings on the Admiralty side
of the BExchequer Court the plaintiff sought
to obtain possession of the vessel while in a
Canadian port, together with certain relief
against the defendant V.:—Held, that as by
the proc ings taken in the Exchequer Court
the plaintiff sought to derogate from rights
obtained by one of the partics under the
judgment of a competent Court in the United

States, the action should be dismissed.

Castriqgue v. Imrie, L. R. 4 H. L. 414, re-

ferred to.  Nemble, that in so far as the

plaintif sought to obtain 1 account  be-
tween the parties who were co-owners the

Court would have directed an account if it

had been shewn that 8. kad received from

the earnings of the vessel sufficient to repay

him the amount of his loan, Michado v.

The * Hattie and Lottie,” 9 Ex, C. R. 11.

el—/Illcgal fishing—~Seizure
idence of vessel's position. |

The American vessel “ Kitty 1. was seized
by the government cruiser * Petrel ” for fish-
ing on the Canadian side of Lake Erie. In
proceedings by the Crown for forfeiture, the
evidence was conflicting as to the position
of both vessels at the time of seizure, and
a loeal Judge in Admiralty held (2 0. W, R,
1065) that the vessel seized was not in Cana-
dian waters at the time, On appeal by the
Crown :—Held, that, as the “Petrel” was
furnished with the most reliable log known
to mariners for registering distances, and her
compass had been carefully tested and cor-
rected for deviation on the morning of the
seizure ; as the “ Kitty D.” and two tugs in
her vicinity at the time, whose captains gave
evidence to shew that she was on the Amer-
ican side, carried no log or chart and kept no
log book; and as the local Judge had mis-
apprehended the facts as to the course sailed
by the “ Petrel ” and the rules of navigation ;
the evidence of the officers of the * Petrel”
must be accepted ; and it established that the
“Kitty D.” had been fishing in Canadian
waters, and her seizure was lawful.  Res v,
The “ Kitty D.,” 24 C, L. T, 261, 34 8, C,
R. 673. P. C. reversed above judgment and

Forei, wi
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restored judgment of Hodgins, loe, J., in
Adm., 2 0. W. R. 1065. See 26 . L. T. .

Forelgn vessel—/llegal fishing—Three-
mile limit—Capture outside limit — Con-
tinuous pursuit—dJ urisdiction—CGovernments
of Dominion and ?ran'nm-.l “The American
schooner “ North” was discovered by the
Dominion government steam “ Kestrel "
hove-to engaged in halibut fishing in Quat-
sino Sound, Vancouver Island, and within
the three-mile limit. She had at the time
all her fishing boats out, but, on observing
the approach of the ** Kestrel” some four or
five miles off, but also within the three-
mile limit, the schooner picked up two of
her dories and stood out to sea. The “Kes-
trel ™ made pursuit, deviating slightly from
her course in such pursuit to pick up one
of the schooner's fishing boats with its crew,
and overhauled and seized the schooner
about one and three-quarter miles outside the
three-mile limit. At the time of seizure
there were freshly caught halibut lying about
on the schooner’s decks :—IHeld, that the pur-
suit having been begun within the three-
mile limit, and having been continuous, the
seizure was lawful, The stopping to pick
up the fishing boat and its crew, as evi-
dence of the offence committed by the
schooner, was not a break in the continuity
of the pursuit. Observations as to the juris-
diction of Canada and the province, re-
spectively, over fisheri Rew v. The
“North,” 11 B, C. R. 473, 2 W, L. R. T4

5

Foundering at sea — Presumption —
Acoident — Vis major—~Seaworthiness —
Responsibility of owner to crew—Warranty

Inspection— R. S. C. o. 113, 8. 342 -
Criminal consequences—NMaster and servant

-Liability of owner for fault of captain,)—
When a ship founders at sea without any
one knowing the cause, there is a presump-
tion that the disaster is the result of its un-
seaworthy state.  Where the owner sets up
accident or vis major, he is bound to prove
it. 2. The owner of a ship warrants its
navigability to the crew, and is not released
from the responsibility which proceeds from
this warranty by an inspection of the ship,
made according to the terms of 8. 587 ¢f seq.
of R. 8. C. 1906 ¢. 113, Statutes affect-
ing civil responsibility being beyond the com-
petence of the Federal Parliament, the reser-
vation in 8. 342 of the same chapter touch-
ing the sending of ships to sea “reasonable
and justifiable,”” applies only to the eriminal
consequences of the sending ships to sea in
an unseaworthy state, 3, The owner of the
ship is responsible for the fault of the mas-
ter as employers are for that of their em-
ployees, according to the terms of Art. 1054,
( Grenier v, Connolly, 34 Que. 8,

Freight — Tackle — Freight.] — The
sentence of a Vice-Admiralty Court having
condemned the ship with her tackle, freight,
ete, and the vessel being afterwards re
stored upon appeal, a lien for freight upon
the cargo accrues to the master or owners.
The Jennet (1810), C. R. 3, A, C. 332

Further proof of property.]—Further
proof of property admitted as to a ship and
cargo claimed for a neutral merchant, al-
though both appear to have been purchased
in the enemy’s colony by his asserted resi-

—_——
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dent agent, without particular instructions to
make the purchase, but acting under a gen-
eral permission given him to originate specu-
lations for account of the neutral merchant.
The Mercury (1800), C. R. 8, A. C. 324,

Illegal fishing — Foreign vessel—Evi-
dence—Condemnation.] — The method of
cateking fish has no bearing upon a violation
of the provisions of R. 8. (. ¢, 94, The fact
of taking fish without a license in the terri-
torial waters of Canada constitutes the of-
fence, Nemble, that coming into the terri-
torial waters of Canada to cure fish caught
outside the limits of such waters, will sub-
ject the offending vessel to furh-mm Rexr
v. The * Samoset,” 25 C. L. T. 128, 9 BEx. C.
R. 348,

Injury to boom in river Negligence
—Right to moor boom along bank—Inter-
ference with navigation—Nuisance—NReason-
able unser—Action in rem—Delay in com-
mencing—Change in owne rnhlp -Damages—
Reference. Kennedy v. The * Surrey (B.
C.), 2 W, L. R. 550.

Injury to raft from swells — Negli-
gence—Onus—Rules of navigation, Adams
i Navigation Co, (Y.T.), 2

Joint capture.] — Joint capture, con-
junct expedition pleaded in an allegation not
proved by the evidence actual and con-
structiv nsxh'mwu not proved. La Furicuse
(1811), C. R. . C. 379

Joint property — Proof.]—Proof of a
joint property with enemy in a shipment
subjects such to condemnation, If the ship-
ment be innocent it does not necessarily
:ﬂ'vck the -hip The Zulema (1810), C. R.

A. C. 320

Jurisdiction of Exchequer Counrt of

anada — Claim under mortgage on ship

Action in rem—DPleading—Abatement of
(mlllml price—Defects in construction —
lh{mayrn.l — In an action in rem by the
builders of a ship to enforce a mortgage
thereon, given to them on account of the
contract price for its construction, the
owners, for whom the ship was built, may
plead as a defence pro tanto that the ship
was not constructed according to specifica-
tions, and claim an abatement of the price
in consequence of such default, and that the
loss in value of the ship, at the time of de-
livery, attributable to such default, should
be deducted from the claim under the mort-
gage, Bow, McLachlan & Co, v. The
“Camosum,” 40 8, C. R, 418, Bee 10 Ex.
C. R. 402, 11 Ex. C. R. 214, 26 C. L. T. 780,

License to trade.] — Trade to Vera
Cruz.—License not produced, and proof of
property not satisfactory, on further pmnf
(—‘-(‘gggrmmd The Fly (1809), C. R, 8
3. 857,

Loading of cargo — Superintendent
~Injury to workman—Defective cable —
Liability of master of ship.] — When a
hold-stower is specially employed to see to
the loading and unloading of the cargo of a
vessel, the captain of the vessel is not re-
sponsible for an accident happening in con-
sequence of defects in a cable belonging to
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the ship, of which the hold-stower had the
use at the time of the accident. Bédard v.
Perry, 9 Que. P, R, 81

Loeal Judge in Admiralty has juris-
diction under the Admiralty Act, R. 8. O,
¢, 141, 8. 19, s-8. 2, to order the transfer
of an action from the registry in his distriet
to the n-uiutri’ of another Admiralty district
in Canada ontreal Transportation Co. V.
“ Norwalk,” 11 BEx. C. R. 321,

Maritime len — (Goods supplied with-
out knowledge of owners — Attachment of
ship—Parties—Costs.]—There is a privilege
under Art. 2383 (5), C. C,, upon a steamer
for conl supplied to her on her last voyage
by the order of the master and of the char-
terers, through their agent, without the
knn\\'h-dg(- or participation of the owners,
who incur no personal liability therefor.
Such a privilege may be enforced by attach-
ment of the vessel before judgment, and the
owners may be made parties to the suit
pour voir dire, but they will be liable for
costs in case of contestation. Inverncss Rw.
and Coal Co. v. Canadinn Lines Limited,
20 Que, 8, C, 151,

Materials used in comstruction and
repair — Lien — Continuance of.]—One
who furnishes materials which are used in
the construction and repair of a vessel in-
tended for inland navigation has a right to
the “privélége de dernier equipeur.” The
right is not limited to the last voyage, nor
confined to the person who last furnishes
such materials, but continues during the
period that elapses between two seasons of
navigation. Cantin v. Brulé, 26 Que, C.
40.

Medical attendance — Duty of ship-
owner.] — A ship-owner is under no duty
either at common law or under s. 207 of the
Merchants Shipping Act, 1804, to provide
surgical or medical attendance for the ship's
company. Morgan v. British Yukon Navi-
gation Co., 24 C. L. T. 38, 10 B, C. R. 112,

Merchant Shipping Act, 1854 —
United States ship—~Nailing under certificate
illegally granted liable to forfeiture.] — B.
Marshall, a citizen of the United States, in
1867, built the “ 8, G. Marshall " and, know-
ing he could not get a British register in
his own name, took his son, a boy of eight
years, to the registrar's office, where he had
the builder's certificate filled up, stating E.
Marshall, junior (the son), to be the own
he himself signing as builder, The declara-
tion of ownership was also filled up with
the name of E. Marshall, junior, and signed
by the boy making his mark. The boy's real
name was E. H. Marshall, and he was a
British subject. The vessel was always navi-
gated under the register so obtained, B. Mar-
shall, the father, commanding her. In 1870
she was seized while fishing about eight
hundred yards from the nhon. by Capllin
Hardinge of the * Valorous,” one of H.
ships engaged in protecting the fisheries. The
questions raised were, (1) whether the vessel
was a British ship, and (2) whether ghe was
not liable to forfeiture for sailing under a
register illegally issued, flying the British
flag and falsely assuming the British national
character :—Held (Peters, J.), that she was

LT
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liable to forfeiture on the latter charge. R.
V. 0‘ 8. G. Marshall” (1870), 1 P. E. L. R.
316.

Merchant Shipping Act, 1854 Ves-
sel, * her tackle, apparel and furniture” in-
cludes her equiprents necessary for the pur-
poses of her voyage and adventure—Forfei-
ture,]—Under the general order of the Court
of Vice-Admiralty for the sale of the “ 8, G.
Marshall,” * her tackle, apparel and furni-
ture,” the defendant, who was marshal of
that Court, sold a seine, a lot of barrels, salt,
bait, bait-mill, nets and a seine boat, which
she had on board, though they were not men-
tioned before the Vice-Admiralty Court nor
any judgment given against them specifically.
The plaintiffs, who were joint owners of these
articles, and of all other outfits on board,
brought an action of trespass against the
defendant, At the trial a verdict was found
for plaintiffs, and leave given defendant to
move to set it aside and to enter a verdict in
his favour. The question then was whether
these articles, being the vessel's outfit for her
voyage and adventure, were included in her
“ tackle,” apparel and furniture:” — Held,
(Peters, J., Hodgson, C.J., concurring ; Hens-
ley, J., dissenting), that the articles were
part of the ship’s tackle, ete,, and that the
verdict must be entered for the defendant.
{lall & Marshall v. Yates (1871), 1 P. E. L.
R. 331,

Mortgage — Registration — Priority —
Right of ewecution creditors against holder
of unregistered mortgage—Bills of Sale Act
~—LEzemption of ships from provisions of —
Merchants Shipping Act.] — In an inter-
pleader issue held, that there is nothing in
the Imperial Act which requires a mort-
gage of a ship to be registered on penalty
of being postponed to an execution creditor.
The Bills of Sale Act above does not apply
to ships:—Held, that the defendants under
their mortgage are entitled to the ship as
against the plaintiffs, execution creditors.
Imperial_Timber and Trading Co. v. Hen-
derson (B.C.), 10 W, L. R. b95.

Mortgage — Security for “account cur-
rent "—Construction — Advances.] — The
plaintiff, being indebted to B. on a current
account, gave B. a mortgage of a vessel of
which he was owner. The mortgage con-
tained a recital that B. had advanced and
was advancing certain sums of money to
the plaintiff for purposes connected with
shipping and trade, the amount of which was
to be ascertained and the account current
!mlnm-od on the 31st December, yearly. B.,
in addition to supplying the plaintiff with
cash and goods, procured goods from other
persons to a considerable amount, paying
for them in cash and delivering them to the
plaintiff :—Held, that the trial Judge was
right in declining to restrict the terms of
the mortgage to cash advanced for pur-
poses connected with shipping and trade, and
that in interpreting the document, the na-
ture and course of dealing between the
parties must be taken into consideration,
and that the words “account current” did
not mean money advanced only, but clearly
included money used in advances and such
articles as had been charged in accounts cur-
rent from year to year. Cleveland v. Boak,
89 N. 8. R. 89, 1 E. L. R. 64,

Motions to consolidate and transfer
actions from one registry to another —
Quebec Admiralty District—Jurisdiction of
Local Judge and Deputy Judge to remove
causes.]—There is at present only one reg-
istry in admiralty district of Quebee, and the
provisions of the Admiralty Aect, 1801, as
amended by s. 3 of the Act, 63 & 64 V. c.
45 (now R. 8. C. 1906, c. 141, s. 18 (2),
which enact that when a suit has been in-
stituted in any registry no further suit shall
be instituted in respect of same matter in
any other registry of the Court, do not pre-
vent a further proceeding being instituted in
the office of the deputy registrar at Montreal,
in respect of the same matter as to which
prior proceedings have been instituted in the
registry at Quebec.—2. The deputy Judge
has jurisdiction equally with the local Judge
in Admiralty, in cases instituted within Que.
admiralty district, to order consolidation of
such cases for purposes of trial. Bouchard
v. Montreal Grain Elevator Co., Montreal
Grain Elevating Co. v. * Gaspesien,” 11 Ex.

O. R. 220.

Necessaries — “Owner” — “Domiciled”
—Lien.]—An action in rem for necessaries
will not lie against a ship if supplied to a
charterer, who also engages the crew in a
port other than her home port, if it is
shewn that at the time the writ issued an
owner or part owner was domiciled in Can-
ada. 2. The word “owner” used in 8. 5 of
the Imperial Admiralty Act of 1861 (which
is in force in Canada by virtue of the Colon-
ial Courts of Admiralty Act, 1800, and the
Canada Admiralty Act, 1891), means “ re-
gistered owner” or “ person entitled to be
registered as owner,” and not a pro hac vice
owner ; the word “ Canada” is to be read in
the place of “ England and Wales;" and the
word ** domiciled ™ must be understood in its
ordinary legal sense. Semble, that wherever
a maritime lien is created in favour of any
one against a ship, it is not essentinl to
establish further personal liability against
the owner.  Rochester and Pittsburg_Coal
and Iron Co. v. The * Garden City,” 7 Ex.

34,

Necessaries — Owner domiciled in Can-
ada—J urisdiction.]—No action will lie on
the Admiralty side of the Exchequer Court
against a ship for necessaries when the
owner of the ship at the time of the in-
stitution _of the action is domiciled in Can-
ada. Rochester and DPittsburg Coal and
Iron Co. v, The * Garden City,” 21 C. L.
283, 7T Ex. C. R. 94,

“Owner"” — Action against — Eapenses
of seaman — FHvidence — Board of trade—
Certificate — Merchant Shipping Act.]—In
an action brought before the police magis-
trate for the city of St. John to recover
hospital fees, board, and cost of conveying
from Hong Kong to London a seaman of the
ship “ Troop,” a certificate of the payment of
the said expenses by the board of trade,
signed by the assistant secretary of the
board, was put in evidence. The present
ownership of the ship was proved by a copy
of the registry certified under the hand of
the Registrar-General at London, the ship
being registered at Liverpool. The expenses
for which the action was brought were in-
curred in 1891, and the defendants did not
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become owners of the ship until 1892: —
Held, that the words *owner for the time
being " in & 213 of the Merchant Shipping
Act, 1854, mean the person who is owner
when the action is brought, and not him who
was owner when the expenses were incur-
red. 2. That the payment of the expenses,
etc,, was sufficiently proved by the cer-
tificate of the assistant secretary of the
board of trade: s. 227, That the certi-
ficate of the Registrar-General was insuf-
ficient under s. 107 to prove the ownership,
there being nothing to shew (hnl he had
charge of the original registry. Ee p. Troop
Sailing Ship Co.,, 34 N. B, R, 451

Papers concealed and frand de-
g:lqud —The Venus (1809), C. R. 3 A. C.
5

Perils of the sea — Unseaworthy shlp
—REvidence—Warranty— Inspection of sl
Certifieate of seaworthiness—C
, ¢ 183,
gligence of
1onnully V.

. C. R. 242,

8 342—Drowning of sailors—
master—Liability of owner,
Grenier, Connolly v. Martel, 42 8

Personal injury done by — Jurisdic-
tion of Admiralty Court — Negligence —
Sufliciency of machinery—Fellow-workmen—
Bvidence — Hospital Erpenses—Particulars
~—Summons.]—An engineer while working
on a steamer was injured by the breaking of
a stop valve: — Held, that the Admiralty
Court has jurisdiction to try a suit for dam
ages done by a ship to a person. 2. Ade.
quacy of construction is to be determined by
the generally approved use at the time of
manufacture; and the absence of the best
possible construction is not of itself con-
clusive evidence of negligence. 3. The offi-
cers of the ship as well as the men are
fellow-workmen and for the negligence of the
one the steamer is not liable to the other.
4, Improving machinery after an accident is
not evidvn«-n of insufficiency of its former
state. . A seaman shipped in Canada and
injured ‘n Canada has no claim for hospital
expenses under the Merchants Shipping Act,
i804. 6, A plaintif’s claim is confined to
the pacticulars indorsed on the summons.
ngnu v. The * Duart Castle,” 6 Ex. C. R.

Possession fees.]—Where the marshal
had been in possession of a nlnp under war-
rants issued simultaneously in two (‘narn. he
was allowed only one set of fees. The Rio
Lima, L. R. 4 Ee. 157, l'nllouml
Sundback v, The 6 Ex. C. R, 305.

Practice—Third partics—Persons out of
jurisdiction,]—There is no provision in the
Rules of Admiralty Division of Exchequer
Court for an order for issue of third party
notice under an alleged indemnity, especi-
ally if parties sought to be brought into
Court in that way reside out of jurisdiction.
ga%{ayn v. “ Pollue,” 11 Ex. C. R. 210, 12

&
aga,”

Repairs — Advances—Attaching credi-
tnm—Prlurlty — REquitable lien—Notice —
General average — Adjuster's commission.
gulo'lu Graving Dock Co. v. Magliulo, 5

.« R, 3

Sale of a ship — Mode of putting in de-
fault to sign deed—Can judgment serve as

SHIP.
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a bill of sale?]—In an action demanding the
carrying out of an agreement for the sale of
a vessel registered as a ship, it appeared
that by the contract, it was agreed that part
of the price would be paid cash on execu-
tion of the bill of sale and the balance as
specified future dates with interest. t
further appeared that the purchaser (plain-
tiff) had tendered (notarially) the cash por-
tion of the price and called upon the seller
(defendant)

to sign a bill of sale by the

terms of which it was declared that the
entire price had been paid. It w how-
ever, also proved that a deed of *mort-

gage"” for the balance of price had been
drawn up and that the plaintiff had offered
to sign in defendant’s presence upon the
latter signing the bill of sale and procuring
registry, which offer was renewed by the
action. That there had been a sufficient put-
ting in default of the defendant notwith-
standing the terms of the draft bill of sale
whereby payment of the entire price pur-
ported to have bheen acknowledged, the
seller’s claim for the balance in such case
heing properly established by separate deed
by way of “ mortgage."” That though it
would not be adjudged in such a cause, that,
in default of the defendant duly executing
the bill of sale, the judgment shall avail as
such bill of title (For v. Beaton, 10 L. N.
A87), the defendant would nevertheless be
adjudged to sign and execute the bill of sale
and in case of his default so to do, leave
would be granted to the plaintiff to have an
officer of the Court directed t» make a
declaration of transfer of the ship pursuant
to the Tmperial Act, 57-68 Vict. s. 60,
(prlmwl in Statutes of Canada of 1805) R.
8, Arts, 6257 nm] G2 Noel v. Gagnon
wm 16 Que. 267

, 8. 20

. de |

Sale o! veuel —~Statute of Frauds, R.
(1900) e. 1} 1—Sufliciency of memoran~
dum,]—A nmtt-m(-nt in a letter written to
a third person by one of the defendants, that
he had an offer from plaintiff for the purchase
of a schooner, but not stating in the letter
that he had accepted it, is not a sufficient
memorandum in writing within The Qm!ute
of Frauds, R. 8. 1900, c. 141, s IL,
to enable the party mnkinz the offer to ror-m's-r
ages for breach of contract against the
writer for failure to deliver the schooner, the
trial Judge having found that the contract
had been orally made, by an offer and its
acceptance, on contradictory but insufficient
evidence,—Per Gralam, B.J.—The contents
of the letter could not be used as proved, un-
less loss of the original letter was accounted

for. Allen v. Graves, 43 N. 8. R. 249, 6 E.
L. R. 347,

Shares in ship — Receiver — Writ of
summong — Service out of jurisdiction.] —

Action by execution ereditors against a mort-
gagee of a British ship to recover the surplus
of sale proceeds under power of sale: —
Held, that the creditors not having got a
receiver appointed of the shares, they had
passed to the purchaser. 2. That an order
for service out of the jurisdiction on the
mortgagee could not be made. Wilson V.
Donald, T B, C. L, R. 33

Towag:

e — Contract — Negligence —

Invntabla accident — Damages.]—Where a
towage contract is made, it implies an under-
taking that each party will duly perform his
share of it;

that proper skill and diligence
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will be used on board both tug and tow; and
that neither party by neglect or mismanage-
ment will create unnecessary risks to the
other, or increase any risk which might be
incidental to the service undertaken—2, If,
in the course of the performance of the ‘con-
tract, any inevitable accident happens to the
one, without any default on the part of the
other, no cause of action will arise. The
“Julia,” 14 Moo, P, C. 210, at p, 230, fol-
lowed, Read v. The “ Lillie,” 11 Bx. C. R.
74,

Towage — Injury to tow — Liability
of owners — Evidenec — New trial.]—Ap-
peal (pursuant to 62 & 63 V. e, 11, 8. T)
from a judgment of Dugas, J., in the Terri-
torial Court of the Yukon. The defendants’
steamer, which previously had been employed
carrying freight and passengers between
White Horse and Dawson, had gone out of
commission on the 23rd September, 1808, and
on that day, and while on her way down
Lake Lebarge to winter quarters, she took in
tow the plaintiffs' scow loaded with goods,
After proceeding some way the weather be-
came bad, and in endeavouring to get into
shelter the scow foundered, and the whole
cargo was lost. In an action for damages
against the owners of the steamer, evidence
was tendered by the owners that those in
charge of the steamer had been pnrmuh\rly
warned not to do any towing, but this evi-
dence (bein - objected to by the plaintiffs)
was ruled oot,  Dugas, J., held that the
defendants were common carriers and there-
fore liable. An appeal from the judgment
was allowed with costs, but the plaintiffs
were granted the option of a new trial upon
payment of the costs of the first trial. Court-
nay v. Canadian Development Co., 21 C. L.
T. 319, 8 B. C. R, b3.

Transport — oreign-going ships” —
Imperial Merchant Shipping Act — Sailors—
Certificate of discharge — Penalty — (on-
viction — Right of appeal.]—A ship engaged
in maritime transport service between Que-
bee and Anticosti does not come under the
designation * foreign-going ship ” in the Im-
perial Merchant Shipping Act, 1804, s, 127.—
The captain of such a ship is not obliged to
deliver to his crew, at the end of their en-
gagement, the certificate of discharge pro-
vided for by s. 128 of that Act, and is not,
on that ground, liable to the penalty imposed
upon persons for disobedience thereto.—An
appeal lies to the Court of King's Bench,
criminal side, from a decision of a police
magistrate condemning a captain to pay the
penalty provided by s Bélanger v. Gag-
non, 14 Que, K. B. 340,

Vessel in distress — Borrowing money
to defray expense of discharging cargo —
General average — Equitable assignment —
Authority of master — Notice — * Future
propertics, possibilities, or erpectations.”]—
Appenl \ Halifaxr v. Magliulo, 6 E. L. R.
103, dismissed. Halifaw v. Williams, 6 E. L.
R. 333.

Vessel in distress in foreign port —
Authority of master to borrow money—Agree:
ment in writing, charging funds—Suficiency
of—Trust — Notice.] — The Italian barque
“ Affezione,” with a cargo of lumber, bound
from a port in Nova Scotia to Buenos Ayres,
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ut into H. in distress, leaking badly, after
{:uving cut away her sails and jettisoned her
deck load at sea. It was necessary to dis-
charge the cargo immediately and to make
repairs, and the master, being without funds
for that purpose, borrowed a sum of money
from plaintiff under an agreement in writing
whereby it was provided that any money re
ceived by the master while in Halifax from
the owners, on account of advanced freight,
general average or other charges, or upon
bottomry bonds or other security, &c., should
be applied, first, in payment of the sum of
money borrowed from plaintiff, with interest,
or any unpaid balance thereof.—Subsequently
F., representing the insurance upon cargo,
upon giving the usual bond, obtained posses-
sion of the cargo and sold it, realizing a
considerable sum of money, and the master
gave plaintiff an order upon the adjuster 8.,
for the amount due him, which 8. accepted,
payable when in funds.—As between plnmhﬁ
and other persons who sought to attach the
money in the hands of F. in proceedings
against the owners as absent or nbammhng
debtors: — Held, that, under the circum-
stances, the master,” being in a foreign port,
had a right to borrow the money and to give
the documents which he did, and that express
authority from the owners might be inferred.
—Also, that the coutribution from the cargo
to the ship was sufficiently described and
could be easily identified, and the fact that
other possible funds were mentioned, all be-
ing on account of the barque or her cargo,
did not render the description too wide.—Also,
that the agreement given by the master met
all the requirements of law, and that F., who
had notice of the trust created in respect to
the fund, and particularly of the order which
it was contemplated would reach it when col-
lected by 8., could not pay it over to anyone
else, and would be discharged by paying it
over to him.—Drysdale, J., dissented on the
ground that there must be an intention to
deal with or charge a particular fund, and
that no such intention was shewn. Halifaz
(Gravin Dml\ Co. v. Magliulo, 43 N. 8. R.
174, 5 E. L. R. 553, affirmed 6 E. L. R. 333.

SHOOTING WITH INTENT.

See CRIMINAL Law,

SLANDER.

See CoNTEMPT OF COURT—COSTS—CRIMINAL
LAW — DEFAMATION — INJUNCTION —
PARTICULARS—REVIVOR,

SMALL DEBT PROCEDURE.

Counterclaim — Discontinnance of ac-
tion — Practice — Summary judgment —
Default in  reply. Cosgrave v. Duchek
(N.W.T.), 3 W. L, R. 194,

Debt — Conversion — Tort waived —
Goods sold — Rule 602.1—A claim for the
value of goods converted by the defendant,
the plaintiff expressly waiving the tort and
suing as for goods sold and delivered, may
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be sued under the small debt procedure, The
plaintiff, in his statement of claim under
the small debt procedure, alleged that the de-
fendant had wrongfully taken possession of a
horse and converted it to his own use, and
expressly waived the tort, and sued for goods
sold and delivered, claiming 875, the value of
the horse. An application to set aside the
writ and service, upon the ground that the
claim was not for one debt within the mean-
ing of Rule 602, which brings *all claims
and demands for debt whether payable in
money or otherwise where the amount
claimed does not exceed $100, within the
small debt procedure, was refused, The word
“debt ™ is not restricted to *a sum certain
or capable of being reduced to a certainty by
caleulation,” but includes claim for value of
goods sold where no price is mentioned.
Henry v. Mageau, 5 Terr. L. R, 512,

Judicature Ordinance — Counter-
claim — Costs,] — In an action under the
small debt procedure, the defendant may un-
der Rule 6 set up a counterclaim, the
amount of w h exceeds the small debt juris-
diction. Where such a counterclaim is dis-
missed with costs, the plaintiff is entitled to
tax a fee of 10 per cent., on the amount
under Rule 617, which extends to counter-
claims. Coa v. Christie, 5 Terr. L. R. 475.

Nature of claims — * Debt"—Claim
for value of goods—Agreement to deliver—
Damag; for non-delivery—Two claims —
One within small debt juri tion. Cosgrave
v. Duckeek (N.W.T.), 3 W, L. R, 320,

Nature of claims — * Debt"—Claim
for vaive of goods—Rent payable in kind
—Damages for non-delivery—Two claims—
One within small debt jurisdiction.]—In an
action for $60, being the value of twelve
loads of straw at $5 a load, the unpaid
balance of rent for a farm leased by the
plaintiff to the defendant at a rental of a
two-thirds share of the whole erop, and also
to recover $15 for money had and received :

Held, that the claim for the value of the
straw was not properly brought under the
Small Debt Procedure. The words “all
claims and demands for debt hether pay-
able in money or otherwise,” do not ex-
tend beyond cases where there is a debt
created in the proper sense of the word,
clearly recognise] as such, and there is an
agreement that such debt is to be paid in
something other than money.—Held, also,
that, although a claim clearly within the
Small Debt Procedure was joined with such
claim, the process was nevertheless bad and
must be set aside, Paradis v. Horton, 3
W. L. R. 317, 6 Terr. L, R. 319.

SMUGGLING.

Nee BrLs AND NOTES — CRIMINAL LAwW—
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See GUARDIAN,

SOLICITOR.

1. ApMission — SuvspensioN, Erc., 4046,
2. AurnoriTy 10 Act, 4050.
3. CnanciNG SOLICITORS, 4054,
4. Cosrs, 4055,
i. Agreements as to, 4065,

. Recovery of, 4057,

iii. Taration, 4062,
. Nearicence, 4068,
. PARTNERSHIP, 4060,
. MISCELLANEOUS CAsEs, 4070,

1. ADMISSION — SUSPENSION, Erc,

Advocate — Motion to suspend—Allega-
tions of misconduct — Misappropriation of
money—Analysis of evidence—Disproval of
ul-{hnli:o. Re Harris (N. W. T.), 83 W. L.

. 167,

Annual certifieate — Disqualification
of advocate for non-payment of annual fee.]
—Held, that an advocate who neglects to pay
his annual fee to the Law Society becomes
disqualified from practising only )Ifllzr the
expiry of the service of time limited in the
notice required to be given by the rules,
Mazfield v. Inskip (1904), 6 Terr. L. R. 81,

Application of Law Society to strike
off roll or sropend — Improper retention
of client’s . 1eps Restitution — Release
—Deception o/ client — False statements on
oath — Weigiit of oath of solicitor—Punish-
ment — Suspension — Conditions of re-
moval.]—Under sec. 52 of the Alberta Legal
Profession Act, it is speci
a punishment of a sol
made default in payment of a client's money,
in addition to what would be a ground in
England; and the solicitor, by making pay-
ment after default, cannot escape the con-
sequence of his breach of trust in neglect-
ing to pay at the time when he should have
done so. Upon an application against the
solicitor, the Court will not accept as con-
clusive a statement on oath made by him
if in conflict with the sworn statement of
others, The solicitor is entitled to require
that the case against him shall be proved,
and, all other things being equal, his state-
ment will be accepted in preference to a
statement by some one else to the contrary.
Upon an application by the Law Society of
Alberta to strike off the roll or suspend a
solicitor charged with neglecting and re-
fusing to pay over moneys in his hands
collected for a client, where the solicitor,
before the final hearing, had paid over a
large part of it and obtained a release in
full from the client, the Court found that
the client had been deceived as to the
amount received for the client, and that the
statements sworn to by the solicitor about
his communiecations to his client regarding
the amount received were not true. It was
ordered that the solicitor should be sus-
pended until a subsequent sittings of the
Court, at which such further disposition of
the application should be made as should
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seem proper, leave being reserved to either
party to apply at such #ttings, and it
being a condition to any order terminating
the suspension that it should be shewn that
the solicitor had paid to the client the
nce still in bis hands, and to the Law
Society their costs of llu application. Re
Harris (1910), 13 W, L. R. 131.

Conviction for usurping functions of
—Resolution of Bar Council — Person as-
suming to act as advocate — Accountant.]
~The defendant, a chartered accountant,
sent out a notice, at the head of which were
printed his name and description as char-
tered accountant, requesting payment of a
sum of money due to an estate, and con-
cluding in these words, “If 1 do not hear
from you within three days, mtmu will be
taken for recovery without notice.” At the
foot of the letter, there was an entry
“Charges, $1.50." He was adjudged to pay
a fine of $25 under s, 'L 62a ..f R. 8. Q.
as amended by 61 V, 8, b:—Held, re-
versing that judmm-m. that a resolution of
the council of the Bar of the section, au-
thorising the syndic to institute a prose-
cution, under s.-s. b of s 5, 61 V.,
for usurping the functions of the profess m.
was insufficient to support a condemnation
(apparently based on s.-s, f of the same
section), for acting in such manner as to
lead to the belief that he (the defendant)
was authorised to fulfil the office of or to
act as an advoeate, 2. Even if the resolu-
tion were sufficient, the defendant, in the
circumstances stated above, was not guilty
of practising as an lul\nr'nrn or of usurping
the functions of the profession, nor was he
guilty of acting in such manner as to lead
to the belief that he was authorised to act as
an advocate, Chartered accountants are au-
thorised by law to collect debts, and, al-
though the demand of $1.50 for charges was
illegal, it was not sufficient to shew an in-
tention to lead the recipient of the letter to
the belief that the writer was authorised
to act as an advocate, his true description
as a chartered accountant being printed at
the hrrz_lls Montreal Bar v. Duff, 24 Que,

8. C.

Legal Profession Ordinance — Advo-
cate undertaking to repay — Failure to re-
pay — Application to suspend — Attach-
ment.]—Where costs have been paid to an
advocate upon his undertaking to repay them
in the event of the ultimate success of the
party by whom the payment is made, no
order can be made against him under the
summary punitive jurisdiction of the Court
until after the advocate has made default
in complying with a special order to repay
by which a time is set for repayment, In
re Harris (No, 2), 3 Terr. L. R. 105,

Legal Profession Ordinance — Dis-
qualification of advocate for non-payment
of annual fee.]—Held, that an advoeate who
neglects to pay his annual fee to the Law
Society becomes disqualified from practising
only after the expiry of the time limited in
the notice required by the Rules to bi- given,
Maafield v. Inskip, 6 Terr. L. R,

Legal Profession Ordinance — Solici-
tor's agent — Misconduct of agent—Privity
between client and agent — Practice ax to

striking advocates off the rolls — Partner
of agent.]—The client has a locus standi to
apply to strike of the roll agents of his
advocates by whom moneys have been col-
lected and who fail to pay them over, and
the affidavit of the principal is sufficient
evidence of non-payment without any affi-
davit from the client.—The partner of an
advocate who has failed to remit moneys
will not be struck off where he has not him-
self been guilty of misconduct,—Statement
of the practice to be followed in case of ap-
plications to strike advocates off the rolls
for non-payment of moneys, Re Harris &
Burne, 3 Terr. L. R. T0.

Legal Professions Ordinance—Strik-
ing off roll — Suspension. Under the pro-
visions of the Legal Professions Ordinance,
No. 9 of 1805, s. 16, which enacts that “the
Supreme Court may strike the name of any
advocats off the roll of advocates for de-
fault by him in payment of moneys re-
ceived by lhm as an advoeate,” the Court
has no power merely to suspend an ad-
vocate temporarily from practice. In re
Forbes (No. 1), 2 Terr, L. R, 410

Reinstatement (rounds for refusal.)
—The Legal Professions Ordinance, 1895,
confers no jurisdiction on the Supreme
(‘.vurl of the N. W. T, to reinstate an ad-
rate who has been struck off the rolls.—
mble, that in this case had there been
jurisdiction the application must have been
refused on the grounds: (1) that the appli-
cant was in default in not paying the costs
which by the order striking him off he had
been ordered to pay: (2) that there was no
evidence that the advocate was not liable to
an application to strike off in respect of
moneys other than those in respect of
which he had been struck off; and (3) that
the lapse of time since the misconduct
charged was unusnally short. In re Forbes
(No. 2), 2 Terr. L. R. 428,

Rescission of order — Jurisdiction.]—
The Court, having no jurisdiction to rein-
state an advocate struck off the rolls, can-
not effect the same result by rescinding the
order, In re Forbes (No, 3), 2 Terr. L.
R. 447,

Misconduct — Failure to pay over
moneys placed in his hands by client —
Application of Law Society to strike name
off roll — Leniency—~Special circumstances
—Order for payment of costs.]—The solici-
tor received from his client the amount ne-
cessary to pay the defendants’ costs of an
action brought by the client, which had been
dismissed, and gave a receipt therefor, but
did not pay over the money to the defend-
ants, Fxecution for these costs was issued
by the defendants, but the sheriff, when he
learned that the client had paid the amount
to the solicitor, did not levy upon the writ,
and drew a bill upon the solicitor, which
was accepted, but not paid, The solicitor
said that he kept the money until his own
costs of the action were paid by the client
The client did not complain of this, but the
defendants in the action reported the matter
to the Law Society, who moved to strike
the solicitor off the roll. When the appli-
cation was heard the solicitor had paid the
money :—Held, that the application need
not be made by the client, but could be made
by the Law Society or any one interested;
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that the solicitor had been guilty of mis-
conduct; but that sufficient had not been
shewn to justify his suspension. IHe was
ordered to pay the costs of the application,
the costs of the execution, and the costs of
another application against him, which was
also dismissed. ILeave was reserved to the
Law Society to mention and rely upon the
facts ariging in these two cases if any future
mmplmu ~Inmltl be made. Re a Solicitor,
J. Q. B. 307, followed, Re Solicitor
(l'llUl 15 \\. L. R. 727.

Order suspending from practice —
Irregularity — Order rescinded by Privy
Council.]—A solicitor having been arrested
for debt claimed his privilege as a practising
attorney and was discharged. The Chief
Justice of . E. I. at the same time by an
ex parte judgment suspended him from prac-
tice, The Privy Council rescinded the order
on the ground that if he were not entitled
to his privilege as a boma fide practising
attorney, he ought not to have been pre (
if on the other hand, he had such right, he
ought not to have bheen suspended. Order
of Supreme Court of Prince Edward Island
set aside, In re Monckton (1837), C. R.
1A, C 113

“Practising " — Law Nociety-—Annual
fees.1—A solicitor who has not obtained his
annual certifieate from the Law Society can-
not, without rendering himself liable to sus-
pension, ete., under the provisions of ss,
23, and 24 of R. 8. O, ¢. 174, practise as
such, even in an isolated instance, and he
is not relieved by the fact that he is inter-
ested in the subject-matter of the litigation.
In re Clarke, 32 0. 237.

“Practising” —
fees.]—Having regard to th
the Law Society Aet, R. 8, O. e, 172, and
the Solicitors Act, R. 8. 0. ¢, 174, the tak-
ing out of the annual certificate entitling
a solicitor to practise is voluntary and not
compulsory, and practising without it only
subjects the solicitor to the penalties and
consequences imposed by statute; if he prae-
tises without taking out the certificate, he
does not make himself liable for payment
of the fees for such certificate. Law So-
ciety of Upper Canada v. Clarke, 20 C, L.
[, 245.

Law Society—Annual

provisions of

Readmission to practice.]—A solicitor
who had abandoned practice for more than
five years was readmitted by the Court upon
passing an examination to the satisfaction of
lhe council of the barristers’ society
Brunswick. In re Deacon, 36 N.

Right to practise — Non-payment of
fees — Suspension — Law gociety.]—A
solicitor cannot, without paying his annual
fees and taking out the certificate of the
Law Society, practise as such, even in an
isolated instance, or even where he is Jjoined
as plaintiff himself with another who holds
his claim in the interest of and for the
solicitor, without making himself liable to
the provisions as to suspension of R. 8, O.
¢, 174. In re Clarke, a Solicitor, 21 C. L.
T. 30, 32 O. R. 237,

Striking name from rolls — Cause to
the contrary to be shewn in four days —

SOLICITOR.
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Enlargement to prepare defence refused —
Order reversed.|—An order nisi for striking
an attorney and practitioner of the Court of
Newfoundland off the Rolls of that Court,
ess cause to the contrary shonld be shewn
in four days, made absolute upon no cause
being shewn, notwithstanding an applica-
tion made by him for enlarzement of time
to enable him to prepare his defence, re-
versed by the Judicial Committee as being
irregularly and improperly made by the
Court. nerson v, Justice of Nfid. (1854),
C.R.2A.C8

Uncertificated attorney — Void pro-
ceedings — Waiver.]—Proceedings by an at-
torney who has not paid the fee required by
3. 8. N. B, e, 34 s 4, are void, and the

right to set aside the proceedings is not
waived by the opposite party contesting the
suit to judgment. Rex v. Sisk, Sisk v, Foley,

35 N. B. R, 560.

Uncertifieated solicitor—Right of client
to party and party costs.]—The plaintiff
was deprived of costs on the ground that her
solicitor had failed to take out a certifi-
cate, as required by the Nova e llur
risters and Solicitors Act, 1809, 27
Held, that the procedure to enforce com-
pliance with the provisions of the Barris-
ters and Solicitors Act being by fine and
suspension, under ss, 31 and 32 of the Act,
and there being no provision enacting in ex-
press terms that attorneys who failed to
take out certificates as required should be
debarred from recovering their costs, or that
parties employing such attorneys should be
debarred from recovering, there was noth-
ing to prevent the plaintiff from recovering
her attorney's costs from the opposite party
to the suit. Wallace v, Harrington, 34 N.

e 1

8.

Usurping professional functions —
Mercantile agency — Collecting letter.]—A
mercantile agency firm who sent a letter
to a debtor demanding payment from him
of a certain sum due by him to a third per-
son, and intimating that legal proceedings
would be immediately taken to recover the
amount in default of payment, should be re-
garded as having exercised the profession
of an advocate in violation of 61 V. e¢. 27
(Q.) Montreal Bar Aassociation v. Sprague's
Mercantile Agency, 25 Que, 8, C. 383,

2. AUTHORITY TO ACT.

Acting without instr