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MEMORANDUM

On 3rd January, 1903, Honorable Thomas Horace McGuire 
resigned the office of Chief Justice and Honorable Arthur Lewis 
Sifton was appointed to fill the vacancy.

On 12th November, 1903, the Honorable Mr. Justice Rich
ardson was superannuated and retired from the Bench.

On the 18th January, 1904, Honorable Henry William New- 
lands was appointed to fill the vacancy caused by the retirement 
of Honorable Mr. Justice Richardson.

On the 27th June, 1904, Honorable Horace Harvey was, 
under the authority of 3 Edward VII. Cap. 27, appointed a Judge 
of the Supreme Court of the North-West Territories.
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RE DONNELLY TAX SALE (No. 2.)

Calvert, registered owner, appellant.

Donnelly, tax purchaser, respondent.

Iai ml 1 itlcH Act, 1 ND\—The Municipal Ordinance, **. 201 and 202 
—Effect of trannfer— Ground* of questioning mile.

Voder ss. 201 and 202 of the Municipal Ordinance, (C. (). 1808, c. 70), 
a transfer of land, by secretary treasurer of municipality, on sale for 
taxes, is conclusive after one year, and sale can only be questioned 
on grounds specified in s. 202.

The Courts are bound to give effect to unequivocal language of a 
statute.

O'Brien v. Coytucell,1 distinguished.
Ord. c. 10 of 1000 does not affect proviso in s. 202 of the Municipal 

Ordinance.
Judgment of Richardson, !., affirmed.

|Richardson, ]., November lith, 1901,
[Court en banc, July 9th, 1903.

This was an application to Richardson, J., on behalf statement,
of T. E. Donnelly, a tax purchaser, of N. E. ]/\ of section
28, township IT, range 18, W. 2nd M., for an order confirm
ing the sale and allowing the purchaser to register the transfer 

» 17 S. C. R. 420.
VOL. VI T. L. KKPT8.—I



2

Statement.

Argument.

Judgment.

TERRITORIES LAW REPORTS. [VOL.

to him from the municipality, heard 29th May, 1901. The 
facts are stated in the judgment of Richardson, J.

jV. Mackenzie, for the tax purchaser, the applicant.

ford Jones, for the registered owner, Mrs. Calvert.

Judgment reserved.

[November 14th, 1901.]

Richardson, J.—An application on behalf of Thomas 
H. Donnelly was made 25th February, 1901, for confirma
tion of the sale to him of the above land for arrears of taxes 
due the municipality of Indian Head, on notice thereof pre
viously given Elizabeth Jane Ray Calvert, to whom on the 
20th March, 1896, a certificate of title had been granted. 
On the matter coming up foi hearing Mrs. Calvert appeared 
by counsel who opposed the granting of the application and 
several adjournments occurred to enable the production of 
such evidence on both sides as might be procured, the hear
ing being completed 29th May, 1901. The material before 
me upon which the application is to de disposed of consists 
of: the transfer to Donnelly, dated 21st November, 1899, 
in the form prescribed by the Ordinance then in force, being 
ch. 70 of the Consolidated Ordinances, sec. 201, and made 
by H. H. Cattipkin, secretary-treasurer of the municipality 
ot Indian Head, who, in consideration of $50 paid to him 
by Thomas K. Donnelly, the present applicant, being the 
price for which the said land was sold at a sale by him on 
2nd November, 1898, for arrears of taxes due on said land 
to the said municipality, transferred to the said Donnelly 
the N.E. quarter section 28, township 17, range 13, W. 
with its execution duly proved as required by the Ordinance, 
and shewn to have been executed on the date it bears. Ex
tracts from assessors' and collectors' rolls, by-laws for levy
ing taxes and notices of sale extending from 1893 to 1898, 
are brought in verified by affidavit, admitted in lieu of the



RE DuNNELLY TAX SALE. 3VI]

original ; besides several affidavits which in my opinion have Judgment, 
no bearing in the matter. Richa/deon.J

Referring to these assessment rolls and also the collec
tors’ rolls, it appears that while irregular for non-compli
ance by the assessors and collectors with the duties defined 
by the Municipal Ordinance in force during the several 
years, although appearing to have been accepted and dealt 
with by the council of the municipality as proper, the ob
jection is raised on behalf of Mrs. Calvert that consequent 
upon the irregularities then made patent, the sale claimed 
under them is not one which should be confirmed. On the 
other side, it is argued that notwithstanding these irregul
arities, inasmuch as more than one year had expired be
tween the giving of the transfer (20th November, 1899,) 
and the application to confirm (25th February, 1901,) they 
were cured by sec 208 of ch. 8 of the Ordinance of 1897, in 
force when the sale took place, and sec. 201 of ch. 70 of the 
Consolidated Ordinance re-enacting sec. 208 when the trans
fer was made.

Since the closing on 27th May of the hearing, my atten. 
tion has been drawn to Ordinance 12 ôf 1901, and what re
marks counsel for both sides have presented I have heard. 
For the applicant it is further contended that sec. 4 of this 
Ordinance is made applicable to this matter. I fail, how
ever, to so view the section for the reason that the applica
tion for confirmation of tax sales referred to in it are those 
specially dealt with in the preceding sections, and do not 
cover those pending and heard prior to 12th June, when 
this Ordinance became law.

Referring to sec. 208 I have alluded to, it is by the 
proviso at the end enacted that “ every such transfer " (i.e., 
transfer for arrears of taxes under sec. 207, now 201), 
“ shall at the expiry of one year from the date thereof be 
conclusive evidence of the assessment and valid charge of 
the taxes on said land as therein described."
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Applying those words to the transfer in question I con
strue them thus : its simple production is conclusive proof 
( 1 ) that the land was duly assessed for taxes, and (2) that 
on the day of sale (2nd November, 1898,) there were ar
rears of taxes due on said land to the municipality which 
formed a valid charge on the same, for which the land could 
be sold, and (3) its production is also by the same section 
declared conclusive evidence that all the steps and formali
ties necessary to a valid sale, had been taken and observed 
as provided by the Ordinance.

The section further enacts that “ thereafter,” meaning 
the one year alluded to, said sale and transfer shall only te 
questioned or set aside on the following named grounds 
and no other : (a) that the sale was not conducted in a fair, 
open, and proper manner. The conduct of the sale, I may 
remark, is not questioned, (b) That there were no muni
cipal taxes whatever in arreais for which the land could be 
sold.

As the transfer is conclusive evidence of assessment and 
of taxes being in arrears (forming a valid charge in the 
land), and that the steps and formalities necessary to a 
valid sale had been taken and observed, the onus then de
volved upon the owner to prove that there were on 8th 
November, 1898, no municipal taxes whatever in arrears 
for which the land could be sold—in other words, that this 
valid charge in the land of which the production of the 
transter is conclusive evidence, had been removed.

The other ground for questioning the sale and transfer 
is (c) that the land was not liable to assessment for muni
cipal taxes.

From the evidence before me it appears that a number 
of years preceding 1898 this land has been put up for sale 
for arrears of taxes and bid in by the municipality.

There is no evidence that this sale was ever consum
mated, certainly no transfer of it was shewn to have been
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nude, and I do not find any of the exemptions under sec. J udgment. 
121 applicable to such a case. This objection is, therefore, Richardson ] 
untenable. The application in my judgment should be al
lowed, and the sale and transfer confirmed.

The registered owner appealed from the order made on Appeal, 
the judgment given above. Questions of practice on the 
appeal were decided by the Court in banc, 4th June, 1902, 
f> Terr. L. R. 271.

The appeal was heard 1st June, 190!>.

Ford Joniin, for appellant. The Ordinance must be con
strued strictly: O'Brien v. Cogswell.' As to the trailjfer 
being conclusive evidence, this provision must be construed 
as “ only applicable to the case of a regular sale and legal 
deed, and not as having any reference at all to the effect of 
a deed following a void or irregular assessment O'Brien 
V. Cogswell, Strong, J., at pp. 433 and 434. " It is only to
a deed executed in pursuance of a valid sale that the section 
can be regarded as referring Gwynne and Taschkrkau, 
JJ., ibid, at 4(i4. Defects in assessment or giving notice are 
fatal to the validity of the sale: O'Brien v. Coy swell at pp. 
425 and 429, Flannagan v. Flliott,2 McKay v Crysler, 
Campbell v. Fima,4 Grece v. liant,-s DeBlaqniere v. Becker, 6 
Chamberlain v. Turner,~ Carson v. Veitch.H By ch. 12 of 
1901 the owner has the right of redemption denied her by 
the Judge.

N. Mackenzie, for respondent.—At the date of the trans
fer secs. 207 and 20S of Ord. 1897, ch. 8, were in force. 
These sections were re-enacted by 201 and 202 of ch. 70 of 
the Cons. Ord. 1898. Application for confirmation was 
made over a year from the date of transfer. Therefore, 
under sec. 202 it was conclusive evidence, not only of the 
assessment and valid charge of the taxes, but that every one

^ 12 8. C. It. 435. 3 3 8. O. R. 430. 4 13 U. C. C. P. 206. $ 2 
Q. B. I). 38». » 8 U. C. C. P. 107. 7 31 V. C. C. P. 460. * 90. R. 700.



TERRITORIES LAW REPORTS.

Argument, of the steps taken, including assessment, up to the sale pro
ceedings, was regular, that taxes were in arrear forming 
a valid charge on the land, and that all the said proceedings 
were taken in accordance with the Ordinance, thus leaving 
only the three grounds for avoiding the sale stated in the 
proviso to sec. 202. The appellant has net attempted to 
avoid the sale under clause (e) and (c) of the proviso- In 
attacking it under clause (6) the onus is on the appellant to 
prove that there were at the date of sale no municipal taxes 
whatever in arrears for which the land could be sold. There 
is evidence that for a number of years taxes were in arrears. 
There is no evidence that the sale to the municipality in 
1894 was ever consummated. The cases cited for the ap
pellant do not apply or are distinguishable. In O'Brien v. 
Cogswell1 there were two conditions necessary to establish 
conclusive evidence : Strong, J., p. 425. Iu the Territor
ies we have only one—production of the transfer, which 
covers everything : Whalen v. Hyari) is similarly distinguish
able. In Church v. Fenton10 under words of a statute pro
viding that a tax sale should, unless disputed within two 
years, “ be to all intents and purposes valid and binding,” 
it was held that under these general words irregularities 
were cured. Sec. 6 of ch. 23 of 1901 applies to the present 
case.

Judgment reserved.

[July 9th, 1903]

The judgment of the Court was delivered by

Wktmork, J.—This is an appeal on the part of Calvert 
from the judgment of Richardson, J., confirming the sale 
of land for municipal taxes made by the secretary-treasurer 
of the municipality of Indian Head to the respondent Don
nelly. The sale was made on the 2nd November, 1898. The 
transfer was made by the secretary-treasurer on the 21st

Judgment

9 20 H. C. R. 06. lo5 8. C. R. 23».
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November, 1899. The application to confirm the sale was Judgment, 
made to Richardson, J., on 25th February, 1901. The wetmore, j. 
hearing was practically closed on the 27th May, 1901, as 
appears by the judgment of the learned Judge. But the 
Judge heard the parties after that date as to whether or not 
Ordinance, ch. 12 of 1901, especially sec. 4 thereof, was ap
plicable to the matter in question. The learned Judge held 
that the Ordinance was not applicable.

The first question which arises in this appeal is as to the 
effect of the transfer to Donnelly, and that is to be gathered 
from the Ordinance in forcé at the time of its execution.
According to secs. 201 and 202 of "The Municipal Ordin
ance " (Con Ord. ch. 70) the Ordinance then in force, the 
effect was to vest iu the purchaser all the rights of property 
of the original owner purged and discharged from all 
charges, mortgages, and encumbrances, except existing liens 
of the municipality or Crown. And then the proviso at the 
end of sec. 202 went on to provide " that every such transfer 
shall, at the expiry of one year from the date thereof, be 
conclusive evidence of the assessment and valid charge of the 
taxes on said land therein described ; also that all the steps 
and formalities necessary for a valid sale, had been taken 
and observed as provided by the Ordinance in that behalf, 
and thereafter such s^le and transfer shall only be questioned 
or set aside on the following grounds and no other :

"(a) That the sale was not conducted in a fair, open, 
and proper manner ;

"(6) That there were no municipal taxes whatever in 
arrears for which the said land could be sold ;

"(c) That the said land was not liable to be assessed 
for municipal taxes."

The language of this section seems to me to be as clear 
as it can be expressed, and no language occurs to us by 
which we can interpret it so as to render it more clear. The 
transfer in this case was made more than a year before the
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Judgment, application to confirm it, and is therefore under the proviso 
Wetmore, j. quoted “ conclusive evidence of the assessment and valid 

charge of the taxes ” on the land, and also “ that all the steps 
and formalities necessary for a valid sale bad been taken 
and observed as provided by the Ordinance.” Can anything 
be clearer? And to emphasize this it goes on to provide 
that the sale and transfer shall only be questioned on the 
grounds above specified. When a party appears before the 
Judge to oppose the confirmation of a tax sale, he appears 
to question such sale and transfer. Calvert did not question 
this sale and transfer on any of the grounds specified in the 
proviso. The grounds on which the confirmation was op
posed was that there were irregularities in the proceedings 
subsequent to the assessments, and as to one year, 1895, she 
claimed there was no assessment at all. These grounds were 
not open to her in view of the proviso that the transfer was 
conclusive evidence of the assessments and valid charge of 
the taxes on the land. It may be considered that this is 
drastic legislation. That is a matter in which, in our 
opinion, this Court is not concerned, and, moreover, it is a 
question open to considerable difference of opinion. The 
duty of the Court is to ascertain from the language of the 
Ordinance what the Legislature intended, and, having clear
ly arrived at that intention, to give effect to it. If it produces 
hardships, the Legislature must remedy it, not the Court. 
The appellant’s counsel relied very strongly on the decision 
in O'Brien \\ Cogswell.1 Of course that decision is binding 
upon this Court and we would be obliged to follow- it if it 
where conclusive on this question, no matter what the indivi
dual opinions of the members of this Court might be. This 
judgment, in our opinion, is not at all at variance with that 
case. The language of the Act under consideration in that 
case is quite different from that of the section of the Ordin
ance in question. There was a very decided difference of 
opinion among the Judges in O'Brien v. Cogswell. We do
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not propose to enter into a lengthy discussion of what was Judgment, 
decided in that case, but will merely quote what was laid wetmore, j. 
down by Strong, J., at p. 431. He there says : . “ If the 
legislature has in unequivocal words said that a man's pro* 
l>erty may be sold for taxes and his title divested, although 
the tax for which it was sold was illegally imposed, and al
though the owner never had any notice of its imposition, the 
Courts are bound to give effect to what the law giver has so 
enacted.” Now that language is applicable to the circum
stances of this case. While we do not say that the legisla
ture has in unequivocal words said as suggested by Strong,
J., in the above quotation, we do say that it has in unequi
vocal words said what is the conclusive effect of a tax sale 
transfer, and there is nothing, as there was held to be in 
O'Brien v. Cog*uel/t to limit or control the effect of those 
words. Therefore effect must be given to them. Taking all 
the judgments delivered in O'Brien v. Cogswell together, we 
are of opinion that the effect of them is to support the 
conclusion reached by Richardson, J., in this matter.

It is unnecessary to discuss whether Ordinance ch 12 
of 1901 is applicable to this case or not, because if it is sec. 
4 of that Ordinance still applies, and the language of that 
section is, if anything, more clear as to the conclusiveness 
of this transfer than the proviso which we have been dis
cussing. If ch. 12 is not applicable then the proviso on 
which we have based this judgment is applicable. Having 
arrived at this conclusion, it is not necessary to discuss this 
appeal any further. We may add, however, although the 
Ordinance was not brought under the notice of the Court at 
the argument, that our attention has been drawn to Ordin
ance ch. 10 of 1900, which was in force when the application 
was made to Richardson, J., and it occurred to us whether 
the effect of that Ordinance was not to limit the effect of the 
proviso in sec. 202 of the “ Municipal Ordinance ” so as to 
make the transfer only conclusive in the case of no person
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Judgment, appearing to oppose the confirmation. We have, however, 
Wetmore, J. conie to the conclusion that this Ordinance does not affect 

the proviso to sec. ‘202. The only effect of it is that the 
transfer is conclusive in this case even if not executed more 
than a year before the application, if no person appears to 
oppose. If executed more than a year, effect must be given 
to it as provided in sec. 202.

The appeal is dismissed with costs to be paid by the 
appellant to the respondent.

Appeal dismissed with costs.

Reporter :
Reginald Rimmer, Advocate, Regina.

THE KING v. McELROY.

Criminal law— Theft— Art. 305, s.-s. 1, clause («)— Criminal 
Code—Special property or intei'est in railway car—Manitoba 
Grain Act, 1900.

M. made application in order book kept at Moosomin Station under 
s. 58 of Manitoba Grain Act as amended, which provides “cars 
so ordered shall be awarded to applicants according to order in 
time in which said orders appear on the order book." Sec. 42 of 
the Act as amended by s. 5 of 2 Edw. VII. c. 19, provides (clause 
5), “The railway company shall furnish cars to farmers, without 
undue delay, for the purpose of being loaded at said loading plat
form." The station agent intended a special car for M. and told 
one S. to notify M. He was not notified ; and the accused took 
possession of and loaded the car. He was convicted of theft.

Held, that M. could not insist on any car being delivered to him ; 
and he had therefore no special property or interest in the car in 
question within the intent of clause A. of s.-s. 1 of s. 305 of the 
Criminal Code. Conviction quashed.

[Court en banc, July 9th, 1903.

Crown case reserved by Wktmorb, J.
Statement.

J T. hrown, for the Crown.

C. P. Wilton, for the prisoner.
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[July 9th, 1903.] Judgment.

Scott, J.—This is a case stated by Wetmore, J., under 800111 !• 
sec. 743 of “ The Criminal Code."

The defendant was tried before him on the 17th Decem
ber, 1902, upon the following charges, viz :

1. " For that the said Alexander McElroy did at Moose- 
min in the above Judicial District on, or about the first day 
of December, 1902, fraudulently and without colour of right, 
take a box car, the property of the Canadian Pacific Rail
way Company, of the value of five hundred dollars, with in
tent to deprive George Thomas Marsh, who had special in
terest therein, of such interest."

2. " For that the said Alexander McElroy at the time 
and place aforesaid did fraudulently and without colour 
of right convert to his own use the said car with the intent 
aforesaid."

The defendant was convicted on both charges.

The evidence shews that on 28th October, 1902, Marsh 
had entered in the order book required to be kept at Mooso- 
min station, under sec. 58 of "The Manitoba Grain Act,
1900," as amended by 2 Edw. VII. ch. 19, an application 
tor a grain car ; that on 1st December following there were 
at that station a number of cars suitable for carrying grain 
which were available for applicants, and one of which 
Marsh was entitled to have awarded to him under the sec
tion referred to. He was also entitled under sec. 42 of the 
first mentioned Act, as amended by the Act of 1892, to have 
it furnished to him without undue delay for the purpose of 
being loaded by him at the loading platform at that station.

The Station Agent an Moosomin states that the car in 
question being one of the cars referred to, was intended by 
hint for Marsh and that he so informed one Sharp and told 
him to notify Marsh that the car was for him. The latter, 
however, did not receive any such notice nor did he become
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Judgment, aware that the car was intended for him until after the car 
Scott, I. was taken possession of and loaded by the defendant.

The learned trial Judge has found that Sharp was not 
the agent of Marsh, but was merely the agent of the Statio n 
Agent to inform Marsh, but he holds that this was sufficient 
setting apart or awarding of the car to Marsh to satisfy the 
section of the Act ; he also found that the car was not 
awarded to Marsh in any other way or manner.

Upon these findings he held that under the Act of 1892 
Marsh has such a special interest in the car in question as is 
embraced by sub-sec. 1, paragraph (a) of sec. 305 of “ The 
Criminal Code. ’ '

In my opinion the facts relied upon by him are not 
sufficient to create in Marsh any special or other projierty or 
interest in that particular car.

It is true that it was the duty of the railway company 
to supply him with one of the cars referred to, but the fact 
that the Station Agent merely formed the intention to de
liver the car in question to him would not give him the right 
to insist upon having that car and no other delivered to 
him. The Station Agent might at any time up to the time 
Marsh had received notice that the car was delivered io hint, 
have altered his intention and substituted another car for it. 
I cannot see that the fact of his having instructed an agent 
to notify Marsh can affect the question, as those instructions 
were not carried out or acted upon.

If it could be said at any time that an applicant had ac
quired under sec. 58 any property or interest in any particu
lar car, I doubt whether such could be said before that car 
had been delivered to him for the purpose of loading, as it 
appears to me that up to that time the railway company 
would fulfil the requirements of the statutes by delivering 
any suitable car to him.
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One of the questions submitted by the learned Judge is: 
" Was the accused upon the findings referred to properly 
convicted of the offences charged or either of them ?”

In view of what I have stated I am of the opinion that 
this question should be answered in the negative.

Such being my opinion it is unnecessary to answer the 
other question submitted.

SlFTON, C J., and PrRNDEKGAST, J , concurred.

Conviction quashed.

Reporter

Reginald Rimmer, Advocate, Regina.

BEEBE v. TANNER.

Foreign judgment— Proof of—Seal—Certificate—Canada evid
ence Act, 1893, 8.10.

A document purporting to be a transcript of the judgment roll of the 
Circuit Court for Walworth County, South Dakota, was tendered 
in evidence. The seal affixed was engraved “ Clerk of the Circuit 
Court, Sixth Judicial District, South Dakota, Walworth County;” 
the certificate appended under the hand of the clerk of the Court 
stated, “I have hereunto set my hand and affixed the seal of the 
said Court."

Held, that the certificate, signed by the officer who would ordinarily 
have the custody of the seal of the Court, was prima facie proof 
that the seal was that of the Court, and that the judgment pur
ported to be under the seal of the Court as required by s. 10 of 
The Canada Evidence Act.

[Court en banc, July 9th 1903.

The plaintiff sued on a judgment of the Circuit Court 
for the County of Walworth, State of Dakota, U.S.A., for 
8347.40. The defendants denied the judgment and alleged 
fraud. The action was tried by Sifton, C.J., and on 28th 
February, 1903, judgment was given for the plaintiff for the 
amount claimed. The defendants appealed on the ground 
that the foreign judgment was not legally proved.

The appeal was heard 7th July, 1903, at Calgary.

Judgment. 

Scott, J.

Statement
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Argument.

Judgment.

H. 11 Hennett, for appellants : To hold that the judg
ment in question is proved under our statutes the Court 
must hold that the seal of the Clerk of the Court is the seal 
of the Court : Woodruff v. Walling,* and Junkin v. Davi«, 2 
are authorities shewing that the seal of the Clerk was not 
sufficient compliance >ith sec. 10 of the Canada Evidence 
Act, 1903.

C. T. Jones, for respondent : The cases cited by the ap
pellants' counsel are distinguishable from this case. They 
were decided under a statute which requires an exemplifica
tion of judgment “under the seal of the Court," whereas 
the Canada Evidence Act uses the words “ purporting to be 
under the seal of such Court," which means “seeming to 
be." In Junkin v. Davis,2 the Clerk certified that he had 
affixed the seal of his office. In Woodruff v. Walling,1 the 
Clerk certified that he had affixed the seal of the county. In 
the present case the Clerk certifies that he has affixed the 
seal of the Court. The distinction is important. The judg
ment in Junkin v. Davis2 was affirmed on appeal principally 
on the ground of lack of such a certificate as has been given 
in the present case. Oral evidence is admissible to remove 
any ambiguity in the seal (Junkin v. Davis,2 at p. 420). 
Any ambiguity in the seal in the present case is removed by 
oral evidence. There was no such evidence in the Outaiio 
cases. The onus is on the defendants.

\Ju!y 9th, 1906 ]

The judgment of the Court was delivered by.

Wetmqrb, J.—This is an action brought by the plain
tiffs against defendants upon a judgment alleged to have 
been recovered by him against them in the Circuit Court for 
the County of Walworth, in the State of South Dakota, in 
the United States of America. On the trial before the Chief 
Justice he gave judgment for the plaintiff and the defen-

i 12 V. C. Q. B. 601. 2 6 U. C. C. P. 408. Affirmed 22 U. C. Q. B. 369.
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dants appealed. The only question raised on the appeal is Judgment, 
as to the sufficiency of the proof of the foreign judgment wetmore, J. 
sued on. This judgment was attempted to be proved by a 
certified copy thereof alleged to be under the seal of the 
Court in which it was recovered.

The certificate is intituled in the Court and cause, and 
the body of it reads as follows :

“I, E. G. Powell, Clerk of the Circuit Court in and for 
the County of Walworth and State of South Dakota, do 
hereby certify that the said Circuit Court is a Court of gen
eral jurisdiction having jurisdiction of all cases in law and 
equity triable in said county, and that the Hon. Loriug E. 
Gaffy, is Judge of the Court.

“ That the above and forgoing is a true, complete and 
perfect transcript of the judgment roll and docket entry of 
a judgment in a case wherein McAddison J. Beebe is plain
tiff and Rupert D. Tanner and Ralph Tanner are defendants, 
as the same appears of record in my office.

" In testimony whereof I have hereunto set my hand 
and affixed the seal of the said Court at Banger, Walworth 
County, South Dakota, the 8th day of October, A.D. 1901.

" E. G. Powell,
“Clerk of the Circuit Court in and for Walworth 

L.S. County, South Dakota.’’

The seal affixed to this certificate has engraved on it the 
following legend :

" Clerk of the Circuit Court, Sixth Judicial District, 
South Dakota, Walworth County,’’ and that was the only 
engraving on it that is material. The objection raised to 
the sufficiency of the proof of this judgment is that the seal 
purports on its face to be the seal of the clerk of the Foreign 
Court, not the seal of the Court, and therefore does not com
ply with the provisions of sec. 10 of " The Canada Evidence 
Act, 1893." That section provides that “evidence of any
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Judgment, proceeding or record whatsoever of, in or before . . any
Wetmore, J. Court of Record in the United Stated of America or of any 

State of the United States of America . . may be made
in any action or proceeding by an exemplification or certi
fied copy thereof purporting to be under the seal of such 
Court.” We are of opinion that the certificate in question 
complies with the provisions of that section of the Act, at least 
so as to render the proof of the judgment as prima facie estab
lished. A certificate has to be signed by some officer. That 
is the usual practice. In this case it purports to be signed 
by the officer who would ordinarily have the custody of the 
seal of the Court, and he alleges in his certificate that in 
verification thereof he has affixed the seal of the Court. 
Therefore, according to the certificate, it, to use the langu
age of the Act referred to, purports to be under the seaI of the 
Court. The effect of this is not taken away because the 
legend of the seal has engraved on it that it is the seal of the 
Clerk of the Court. It may be, nevertheless, the seal of 
the Court, notwithstanding that legend, and in view 
of what the certificate purports, we must assume it to be 
the seal of the Court, at least until the contrary is proved 
by other testimony. Woodruff v. Walling,' and Junkin v. 
Davis/ were cited by counsel for the defendants as support
ing his contention. The facts of those cases were entirely 
different. In Woodruff v. Walling/ the certificate purported 
to be "that of the Clerk of the County, not the Clerk of the 
Court,” and he stated in the certificate that the seal he affix
ed was the seal of the county. Therefore the seal affixed did 
nor purport to be the seal of the Court, nor was the person 
who made the certificate and affixed the seal a person whom 
the Upper Canada Court could assume to be the proper 
officer who had the custody of the records or seal of the for
eign Court. In Junkin \. Davis/ the judgment on which 
the action was brought was alleged to have been recovered 
in the District Court for the Tenth Judicial District of the
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County of Nevada in the State of California. The seal at- Judgment, 
tached to the certificate of the Clerk had the legend around vVetmore. j. 
the margin. “ District Court, 14th District, Nevada County,
California,” and the Clerk stated in his certificate that he 
had signed his hand and affixed the seal of his office to it.
He did not certify that he had affixed the seal of the Court 
to it. The Canadian Court in that case had nothing to 
guide them except the legend on the seal. In fact the certi
ficate did not purport anything except what the legend pur
ported, and Richards, J., who delivered the judgment of the 
majority of the Court in that case, at p. 419, draws atten
tion to the fact that the Clerk did not certify that he had 
affixed “ the seal of the Court, but merely the seal of his 
office.” It is quite true that Richards, J., at p. 420, uses 
language from which it might be inferred that he was of 
opinion that the seal itself must, in such cases, on its face 
purport to be the seal of the Foreign Court in question. If 
he does so intend, we cannot agree with him. We think it 
quite sufficient if, under the certificate, it purports to be the 
seal of the Foreign Court ; we do not know that it is neces
sary that the seal ot the Court should have a particular or 
any legend. If a seal without a legend, but with merely 
some figures or characters engraved, is affixed, aud the per
son whom we may assume to have the custody of the re
cords and the seal, states that the seal so affixed is that of 
the Court, we think that the provisions of the Canada Evi
dence Act in question would be filled, the seal would pur
port to be the seal of the Court.

This appeal will be dismissed and the judgment of the 
learned Chief Justice affirmed with costs.

Reporter :
Reginald Rimnier, Advocate, Regina.
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THE SASKATCHEWAN LAND CO. v. LEADLEY

Practice—Action commenced in wrong nub-judicial dintrict— 
Irregularity—Transferred -Irregular summons—Adjourn
ment—Kales .‘>.18, 040,

Statement.

Held, (1 ) That the entry of an action in wrong judicial district con
trary to s. 4, s.-s 2.* of the Judicature Ordinance (C. 0. ISPS, c. 
21), is an irregularity, not a nullity, and the defect may bp cured 
under Rule 538f by transferring it to the proper judicial district.|| 
(2) That in case of an irregularity in a summons to set aside ir
regular proceedings in not stating the objections relied upon, pur
suant to Rule 54UJ, the summons should not be discharged, but 
on the ob jections being stated on the return of the summons it 
should be enlarged at the request of the party called upon.

[Scott, J., Sovember 23rd, 1908.

Application on the 30th of October by the defendants 
John T. Moore and Annie A. Moore to set aside the writ of 
summons, order for injunction and all proceedings upon the 
grounds, among others, that the action was improperly en
tered with the Deputy Clerk at Edmonton, as the cause of

* 4. Suits shall be entered and unless otherwise ordered tried in 
the judicial district where the cause of action arose, or in which the 
defendant or one of several defendants resides or carries on business 
at the time the action is brought.

(2). If in any judicial district there is a district of a deputy clerk 
established by Ordinance, suits in which the cause of action arose or 
the defendant resides in such deputy clerk’s district, shall be entered 
in the office of the deputy clerk, and suits in which the cause of ac
tion arose or the defendant resides in the remaining portion of the ju
dicial district shall be entered in the office of the clerk of the Court, 
and if in any suit the cause of action arose in the deputy clerk's dis
trict, and the defendant resides in the other portion of the judicial 
district, or vice versa, the suit may be commenced in either the clerk's 
or deputy clerk’s office.

t 538. Non-compliance with any of the provisions of this Ordin
ance shall not render any proceedings void unless the Court or a 
Judge shall direct, but such proceedings may be set aside either whol
ly or in part as irregular or amended or otherwise dealt with in such 
manner and upon such terms as the Court or Judge may think fit.

J 540. When an application is made to set aside proceedings for 
irregularity, the several objections intended to be insisted upon shall 
be stated in the summons or notice of motion.

|| Reversed on appeal to Court in banc.
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action did not arise nor do any of the defendants reside in 
his district; some of the defendants residing in the district 
of the Clerk at Calgary, and others in the Province of On
tario, and the lands in question being in the district of the 
Clerk at Calgary.

Upon the return of the summons, counsel for the plain
tiff took the preliminary objection that the grounds shewn 
by the affidavit, filed on the application for the summons, 
are mere irregularities, and that the provisions of Rule «540, 
which requires that the irregularities relied upon shall be 
stated in the summons, had not been complied with. Judg
ment was reserved upon this objection, the application to be 
heard subject to it. Counsel for the defendants then stated 
the objections relied upon and the matter was adjourned 
until adjournment, the 1 «‘5th of November, at the request of 
the plaintiffs, to procure affidavits in answer.

A’. D Heck, K. C., for the plaintiffs :—I rely upon the 
objection taken by me on the «‘10th of October as to the ir
regularity of the defendant’s procedure. If there is any 
irregularity in plaintiff's procedure the Court may cure it 
on terms. The question as to whether the writ is issued iu 
the wrong district is one that can only arise in the Terri
tories, and is not one of jurisdiction, but rather of venue: 
Moore v. G'amgee 1 Sec. 4, sub.-sec. 1 of the Judicature Ordi
nance has been complied with, as the writ was issued in the 
judicial district in which the defendants the Moores reside. 
Sub-section 2 of s. 4 does not provide for every case that may 
arise; it provides merely for cases where the cause of action 
arose or the defendant resides in a district of a deputy clerk; 
that means all the defendants. Here some of the defendants 
reside outside the Territories. If it was intended to refer 
to some or one of the defendants it would have the words of 
sub-sec. 1: “The defendant or one of the defendants;” See 
Hardcastle on Statutes, pp. 82 to 80. In any event if the

19

Statement.

Argument.

' 25 Q. B. D. 244; 59 L. J. t*. B. 505; 38 W. R. 609.
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action has not been commenced in the proper office, the de
fect should be cured under Rule 538, which is a power to 
validate invalid proceedings and stronger than power to 
amend. As to power of the Court to validate, see Wright v. 
Wright,2 Petty v. Daniel,* Reynolds v. Coleman,4 Anthony v. 
Wain* If the application were to succeed the action could 
be set aside only as against the Moores and not as against 
the Leadleys and the Registrar. The lauds stand in the 
name of the Leadleys and therefore success in this applica
tion would be ineffective.

6’. W. tlreen, for defendant, John T. Moore, and O. il 
Biygnr, for the defendant Annie A. Moore :—There is no 
casus omissus either in sub-sec. 1 or sub-sec. 2 of sec. 4. 
Sub-section 2 refers to the particular defendant referred to 
in sub-sec. 1. Rule 538 cannot be construed as a reference 
to sections of the Ordinance, but only to the Rules. If the 
action is set aside against the Moores, it must be set aside 
on the ground that the writ is void, and therefore must also 
fail as against the Leadleys ; as to the nullity of the proceed
ings, see .Sharpies v. Potcell,* Herr v. Donglae,7 Brooke v. 
Hotlykiueun,8 Fountain v. MacSween,9 Fuller v. MacLean,10 
Hanson v. Bliackelton,” Hart v. Facantlla

[jVoremfwr Mrd, 1903.]

Scott, J.—(After referring to the facts set out, and 
disposing of the other grounds of the application), as to the 
third ground, I am of an opinion that the entry of the ac
tion with the Deputy Clerk at Edmonton was not authorized. 
In my view sub-sec. 2 of sec. 4 of the Judicature Ordinance 
applies, and the action, if entered in this judicial district, 
should have been entered with the Clerk at Calgary. It

= 13 P. R. 268. 3 34 Ch. D. 172 ; 56 L. J. Ch. 192 ; 66 L. T. 745 ; 
35 W. R. 151. 4 36 Ch. D. 453 ; 56 L. J. Ch. 903 ; 57 L. 1’. 588 : 35
XV. R. 813. 5 4 O. L. R. 48. 6 4 Terr. L. R. 90. 7 4 P. R. 102 » 4
H. & N. 716. 9 4 P. R. 240. >° 8 P. R. 549. u 4 Dowl. P, C, 48 ; 1
H. & XV. 302 i 46 R. R. 813. » 28 U. C. Q. B. 390.
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was contended by counsel for the plaintiff that, if I should 
find that the action was improperly entered I had power 
under Rule 538 to direct the removal of the proceedings to 
the office of the Clerk at Calgary, and he applied for such 
direction in case I shoul I so find. Rule 538 is as follows: 
“ Non-compliance with any of the provisions of lh: : Ordin
ance shall not render any proceedings void unless the Court 
or a Judge shall direct, but such proceedings may be set 
aside, either wholly or in part, as irregular or amended, or 
otherwise dealt with in such manner and upon such terms as 
the Court or Judge may think fit.” Counsel for the appli
cant contended that this rule cannot be construed as refer
ring to the provisions of the Judicature Ordinance. If the 
words “this Ordinance” are not intended to refer to the 
Judicature Ordinance, it ts difficult to conceive to what 
ordinance they are referable. The Rule is identical with 
sec. 540 of the Civil Justice Ordinance of 188(i, which con
tained nearly all the provisions of the present Judicature 
Ordinance, including sub-sec. 1 of sec. 4 thereof. It was 
then undoubtedly applicable to these provisions, and there 
is nothing to indicate the intention that it should no longer 
be applicable to them. If applicable to sub-sec. 1 of s. 4 it 
must be applicable to sub-sec. 2. I think that the proper 
construction of this Rule is that it is applicable to both the 
Judicature Ordinance and the rules of Court. If it were 
held not to apply to that Ordinance I cannot see upon what 
ground it could be held to apply to the rules, as the latter 
are not referred to. It would therefore be meaningless.

In my opinion the entry of the action in the wrong dis
trict or with the wrong clerk in such district is not a nullity 
unless so directed by the Court or Judge under 538. There 
is a wide distinction between the entry of an action in a 
Court which has no jurisdiction to entertain it and itsentry 
iu the wrong office of a Court having such jurisdiction. The

Judgment. 

Scott, J.
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Supreme Court for each district is not a separate and dis
tinct Court from the Court in other districts. They are all 
one and the same Court, and a suit, over which it has a juris
diction, havingbeen entered in it, though in the wrong district 
or sub-district, I fail to see why it or a Judge thereof can
not cure the defect in the procedure by directing that the 
suit shall be transferred to and carried on in the proper dis
trict. If such an order were made in the present case the 
applicant would not, as I can see, be in any prejudiced by it, 
and such being the case no object will be obtained by put
ting the plaintiffs to the unnecessary expense of ccmmen 
cing his action anew.

The order will, therefore, go, directing the transfer of 
the action and all proceedings therein to the office of the 
Clerk of the Court at Calgary, the plaintiffs having the 
right to enter their action there, the applicant to have the 
costs of his application in any event on final taxation.

As to the preliminary objection, I hold that the sum
mons was irregular in that it did not state the objections re
lied upon. I think, however, that it should not be dis
charged on that ground, but the applicant should have 
been called upon to state his objections, and having stated 
them an enlargement should have been granted to enable 
the plaintiff to answer them. Upon the return of the sum
mons the applicant stated his objections and plaintiffs ob
tained an enlargement for 14 days, which gave them ample 
time to answer.

Reporter :
J K. Wallbridge, Advocate, Edmonton.
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DAYE v. H. W. McNEILL CO.
Vhe Ordinance respecting compensation to the familien of per

sons kitted hi/ accident ( C. O. 1898, c. 48) —The Coal Mines 
Regulations Ordinance (C. (). 1898, c. Id) —The Workmen's 
Compensation Ordinance ( 1900, c. 18)—Negligence—Liability 
for non-performance of statutory duty —Contributory neyli» 
genre of fellow workmen or of mere st rangers—Marriage, evi
dence of.

Action brought by administratrix of Prosper Daye, killed in explosion 
in defendants’ mine, under C. O. 1898, c. 48. There was evidence 
of plaintiff’s that she was married to Daye in Belgium, was living 
with him to time of death, and that he was the father of her chil
dren, oldest aged 17 years ; that he was killed by explosio 1 of gas 
in defendants’ Can more mine in June, 1900; tuat ventilation was 
defective and not as required by s. 39, rule 1 of C. O. 1898, c. 10; 
that mine was not inspected as required by rule 3 of last cited sec
tion; that the mine was gaseous; that on morning of the acci
dent there was gas present m explosive quantities for two or three 
hours prior to tue explosion; that the manager knew of the pres
ence ut gas ; that two fellow workmen of deceased had opened 
their safely lamps; there was no evidence to rebut presumption of 
marriage, and no evidence of inspection of the lamps as required by 
rule 8 of s. 39 above, or that the explosion arose from any act or de
fault of deceased.

Held, (per McGuire, C.J., trial judge), (1) That the oral evidence of 
the widow was sufficient prool of marriage according 10 the general 
rule that cohabitation and reputation is sufficient evidence ot marr
iage, though in cases of bigamy, divorce and petitions for damages 
for adultery stricter proof is required. (2) That having found the 
effective and proximate cause of death to be an explosion due to the 
fault and negligence of the defendants and their breach of duty im
posed by the Ordinances C. O. 1898, c. 1(1, they were not relieved if 
there was contributory negligence on the part of a fellow workman 
of accused or of a mere stranger. (3) That by reason of urd. c. 13 
of 19UU, if negligence was proved there was no reason to enquire 
whether it was that of a fellow workman.

O11 appeal to the Court en banc.
Held, (1) That marriage was sufficiently established by Mrs. Daye’s 

evidence; that strict proof was not required ; that the fact that the 
alleged marriage took place in a foreign country did not affect the 
question, as the lex fori governs questions of proof.

(2) That theie was sufficient evidence to support the findings of the 
trial judge; that the findings were sufficient to render the defend
ants liable. Appeal dismissed with costs.

[McGuire, C. J., December 29th, 1902.
[Court en banc, January 16th, 1904.
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The action was tried by McGuire. C.J., without jury, 
at Calgary, 10th to 12th December, 1902. The facts are 
sufficiently stated in the judgment of the learned trial Judge.

C F. F. Conybeare, K. C., for the plaintiff.

J. A. Louylieed,, K. C., and H B. Bennett, for the defend
ants.

Judgment was reserved.

[29th December, 1902.]

McGuire, C.J.—This is an action brought by Mary 
Daye, as personal representative of the estate of Prosper 
Daye, who was killed by an explosion in the Canmore 
mines operated by the defendant company, on June loth, 
1900. Mary Daye claims to be the widow of the deceased. 
She says in her evidence that she was married to him " in 
the old country." The deceased and she had six children 
living, the oldest being now 17 years old, the youngest 4 
years old. ‘‘We had been living together as man and wife 
up to his death," and later on she said ‘‘Daye and I lived 
together as husband and wife ever since we were married, 
on date of exhibit A (1883)."

There was a document tendered in evidence, and which 
I admitted subject to objection, which purported to declare 
that Prosper Daye, born 13th of January, 1801, and Mary 
Dubois, born in 1866, had "contracted marriage before us 
the 10th November, 1883." This purported to be signed 
by "L. J. Wantriez," "Officer de l'Etat Civil," and the 
document is headed Royaume de Belgique, Province de 
Hainaut Arrnodissement de Charleroi Commune de Chate- 
lineau. At the foot of this are the names of certain persons 
"in testibus." The objections to the admission of this docu
ment are not specified.

Assuming, however, without deciding that this docu
ment is not admissible, there is, I think, ample evidence of 
the marriage of the deceased to the plaintiff apart from it.
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There is her own statement that she was married to deceased 
in 1883, and that she lived with him till his death in 11)00, 
nearly 17 years, as his wife, and had by him 7 children, all 
of whom, except the first born, are living and resided with 
their parents at Canmore up to his death.

Ill Kidd v. //arm,1 the oral evidence of the widow was 
deemed .suEcient evidence of the marriage.

In Doe. Fleming v. Fleming,2 it was said, “ According to 
the general rule, and it has never been doubted, reputation 
is suEcient evidence of marriage." In >ichel v Lambert,3 
Karl, C.J., said : " Mere cohabitation and reputation are
suEcient." See also Pier* v. Pier#,* Godnaiv. Goo {man, 5 
Col linn v. ïlinhop,6 box v. H earl) lock 7 In some of these cases 
there was evidence given tending to disprove a marriage, 
whereas here there is not a tittle of testimony offered 
to question the plaintiff's statement, or the fact of 
the marriage In cases of bigamy, divorce and petitions 
for damages by reason of adultery, it is true, stricter 
proof of marriage is required. Phipson, last edition, 339, 
and see also Taylor on Evidence (last edition) 172, where 
the reasons for these exceptions from the general rule are 
given. There was also in this case some evidence of reputa
tion and treatment of Mrs. Daye as the wife of deceased by 
several witnesses who knew them well.

I have no hesitation in finding this issue in favour of 
the plaintiff.

The only other issue that was seriously raised was wheth
er the death of the deceased was due to actionable negligence 
of the defendant company. At the close of the plaintiff’s case, 
counsel for the defence moved for a nonsuit which I then 
reserved, and evidence was gone into for the defendants. I

» 3 O. L. R. 6), 277. * 4 Bing. 20(1: 12 Moore 800 ; 5 L. J. O. 8. G. 
P. 109; 29 R. R. 502. 3 15 G. B. N. S. 781 ; 33 L. .1. C. P. 137 ; 10 
Jur. N. 8. 617 ; 9 L. T. 087 ; 12 XV. R. 312. 4 9 H. L. Ca*. 331 ; 13 
Jur. 509 5 28 L. J. Ch. 745 ; 6 Jiu-. N. 8. 902. <• 18 L. J. Ch. 31
7 44 L. T. 508 ; 29 W. R. 001 ; 45 J. P. 048.

Judgment. 

McGuire,CJ.



TRRRITORIRS LAW K KIM ►RTS

Judgment.

McGuire, LJ.

To deal

was at the time inclined to refuse the motion for nonsuit 
on the evidence then before me, and on more careful con
sideration I think the motion was not entitled to succeed 
and should be dismissed.

then with the question of negligence.

There is practically no doubt that the death of Prosper 
Daye was due to an explosion in the defendants' mine on 
the 13th June, 1900, and I think the explosion was of " gas," 
from its coming in contract with flame. If the explosion 
was due to negligence, I am not concerned to enquire whe
ther it was due to the negligence of a fellow-work man, for 
cap. 13 of 1900 became law on May 5th, 1900, and it enacts 
that “ it shall not be a good defence in law to any action 
against an employer or the successor or legal representative 
of an employer for damages for the injury or death of an 
employee of such employer, that such injury or death result
ed from the negligence of an employee engaged in a com
mon employment with the injured employee, any contract 
or agreement to the contrary notwithstanding.”

There is evidence that there was gas to adaugerous ex
tent in the part of the mine where the deceased was work
ing, namely, in chute one, seam four, on the morning of the 
13th June. There is no suggestion and no evidence that 
the explosion was due to any negligence on the part of the 
deceased himself. The defence offered evidence to shew 
that two other miners, working in cross-cut No. 3 of the same 
chute one, and some 25 feet or thereabouts from where I)aye 
was working, had opened their safety lamps presumably be
cause the lamp of one of these two miners had in some way 
been extinguished, and the other miner had opened his lamp 
to relight the other. To establish this, evidence was given 
that some hours after the explosion, and on the arrival of 
the first person to reach the spot thereafter, two lamps were 
found with the tops separated from the bottoms in a way to 
warrant the inference that both had been intentionally
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opened. The opening of one of these lamps, while still Judgment, 
burning, would probably cause an explosion of gas if it was McGuire,CJ. 
present in a sufficient quantity. The safety lamps used in 
the Canmore mine were of the pattern known as “ The B011- 
netted Clanny,” and consisted substantially of two parts, a 
“ top " (partly glass and gauze netting protected by a sheet 
iron covering) and a “ bottom,” containing the oil and wick.
The top is attached to the bottom by screwing fhe one into 
the other. This can readily be done or undone by hand by 
any one. but to prevent this being done where gas exists 
there is a device intended to operate as a ” lock.” A short 
projection of the brass work of the top has a screw hole in it 
and a small screw pin, when turned in, engages with a 
groove in the bottom, so that when screwed in firmly it 
would prevent the “ tup ” being un-crewed from the “ bot
tom,” but if carelessly or insufficiently screwed in would 
present little or no obstacle to the opening of the lamp. But 
assuming the screw of the lock to have been tightly screw
ed in, the mode of opening would be by means of a key or 
something answering purpose of key. The head of this small 
screw pin is flattened longitudinally.

One of the lamps so found in cross-cut No. 3, and which 
was in use by one of the two miners working there, was pro
duced at the trial, and put in as an exhibit, No. 3 No key 
was produced, but the lamp was in an unlocked condition.
On examining the lamp in the presence of the Clerk of 
the Court, I find that the screw of the " lock” turns very 
easily, and can be turned with any hard substance—a nail, 
a toothpick. I turned it with a straight piece of wire, lock
ed and unlocked it inside of half a minute from taking the 
lamp in my hand. No doubt if when locked the screw was 
turned in very hard the friction between the end of the screw 
and the brass against which it engages would make it a little 
stiffer to unscrew, but even then a small cut nail would pro
bably be sufficient to open it with, and at any rate any hard
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substance having a slot in the end, or two flat nails, would 
serve the purpose of a key. I shall deal with this later on.

TERRITORIES LAW REPORTS. [VOL.

There is evidence that one Emerson, who has a certifi
cate as pit boss under The Coal Mines Ordinance, cap. 16 
C. O. made an inspection of a portion of the mine on the 
morning of the explosion, including chute No. 1, seam 4. 
He says he began inspecting between 4 and ô o'clock, and 
concluded his inspection before the men went to work, and 
he says “he found them in good working condition," that 
hs tested for gas by turning down the lamp to reduce the 
size of the flame, then agitating the air to bring down some 
of the gas which, being lighter than air, floats on the top, 
and when the result shews it may be risked they test to the 
top of the space. He says, “As soon as a blue flame 
shews we test no further, but would not let men go there to
work." He adds, “I remember distinctly I did not find gas 
in chute No. 1, or in the connecting cross-cuts ; the 'blue
flame' test is the only test I used." He says, “I continued 
my inspection in other parts." He then went to the lamp- 
house and posted a copy of his report outside. “Men began 
coming for lamps. I handed out the lamps for this particu
lar district. They were all locked after being lighted by 
the lamp boss before being handed to the men. After 
breakfast I went to the mine," which, he says further on, 
would be a little after 8 a. m. The explosion took place 
about 11.30, so that probably 5 or 6 hours may have elapsed 
between his inspection of chute No. 1, seam 4, and the ex
plosion. He says, “It is quite possible and sometimes hap
pens that a mine may be free from gas so as to be safe, and 
pass inspection, and in two hours thereafter become un
safe. ' '
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He says on the 8th, 9th and 10th June he found a certain Judgment, 

amount of gas prevailing in the mine." Asked as to the McGuire,CJ. 
ventilation, he answers: "I had occasion to complain of the 
ventilation on the grounds “that there was no thorough 
system of ventilation, but a system which we condemn ac
cording to law,” and he answers to the next question, “the 
law calls for an inlet and outlet to every district, and there 
was only one inlet into that district, only one way of letting 
air in and out. I mean by that there was only one way by 
which people could enter and leave the district. The whole 
system of ventilation depended upon brattice.” Question:
“Do you consider that also a defect?” Answer: “Ido.”
He says: “There were unqualified fire bosses employed, that 
is, without certificates. I drew the attention of the mana
ger, Mr. Morris, to the lack of ventilation at that time and 
subsequently. By 'that time’ I mean the 8th, 9th and 10th 
June. I next visited the mine on the 14th of June I think.”
Q.: “Had any of the defects which you had before noticed 
been remedied?” Answer: “No." Q.: “If this mine had
been properly provided with openings how would it have af
fected the ventilation?” A.: “ It would have affected the 
ventilation by improving it." Q.: “ Would the accumula
tion of gas have been affected?'* A.: “Yes, it would have 
the effect of clearing away the gas.” Q : “ Did you no
tice that the gas was worse in any particular district than 
in others?” A.: “Yes. In a district, I think it was No.
4, it was a new district." He later on explains that he is 
referring to the district where the explosion occurred. Q.:
‘ From what you saw on the 8th, 9th and 10th of June did 
you consider the mine dangerous?” A.: “ I would not 
have complained about the mine if I had not considered it 
dangerous.” He had made “a report to the Department of 
Public Works” after his visit on 8th, 9tb and 10th June, 
and he says that his visit to the mine on 14th of June “was 
under the instructions from Mr. Ross, the Commission
er of Public Works." In cross-examination he says
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McGuire,CJ. on the Nth, ffth and 10th of June I communicated to the 
Government in writing. I sent the complaint down from 
Catunore on the 10th of June by mail. The complaints 
which I sent in on the 10th of June were on account of al
leged non-compliance with the provisions of the ordinance. 
The Cminore mine was a mine with ntrrow workings." To 
Mr. Conybeare: Q.: “Apart from the number of men un
derground. is there any reason why the number of cubic 
feet in the mine should be different on the 10th and tilth ?" 
A.: “No." y.: “Between the 10th and ‘20th was there any 
change of condition that could have increased the supply of 
air?" A.: “Not to mv knowledge" Evans went down 
into the mine on the 20th of June.

Albion Flies, a miner of 22 years' experience, and who 
said he held a diploma (not produced), and who said he had 
attended a mining school in Belgium for seven years, but 
on Sundays only, was a witness for the plaintiff He was 
working in the Canmore mine at the time of explosion. He 
had occasion to go to the upper end of clmte No. 1, where 
the explosion happened at H.iH) or 0 o’clock of that morning. 
He says there was gas in that chute then; by “gas" meaning 
what is usually known as “gas" in a coal mine. It isexplo- 
sive . . . is "dangerous." He says that happening to
hold his lamp higher than usual the gas extinguished his 
lamp. He says “he could feel it on his eyes and also smell 
it. It would cause one to fall down if breathed long enough. 
I could not have stood the gas in No. 1 chute where my lamp 
went out more than 10 or lô minutes without working." He 
says that in order to relight his lamp he went down to the 
level to where Mr. Morris was and got him to light it fur 
him. "Had I tried to light it at upj)er end of chute !, vein 

there would have been an explosion." He says: “I knew 
there was gas when I had been there that morning, and I 
said to Mr. Morris that there was gas there, and he said
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there was no gas where I was going." Witness was work- Judgment, 
ing in a different part of the mine, so far off that he did not McGuire,CJ. 
hear the explosion.

William Dufort, another miner called by the plaintiff, 
said, "The ventilation of seam No. 4 was, I suppose, not of 
the best so far as I know." Why? "I noticed gas that 
morning before the explosion in chute No 1. seam 4." He 
was up the chute as far as crosscut No. 3, between 11 and 
11.30, which was very shortly before the explosion. He 
says boards were in the habit of being put across the chute 
to prevent the coal sliding down, and he went to have these 
boards removed and the coal let down. He says: "I found 
gas there as far as that top crosscut. ... I detected 
the gas by the safety lamp ï had by the flame above the 
light, a 'blue flame.' " Referring to the presence of a blue 
flame in the lamp he says: "It would indicate that the gas 
was inflammable. I would consider it unsafe to open my 
lamp when blue flame shews." From this and other evi 
deuce given I find that there was for a considerable time be
fore the explosion on that morning, some three hours, gas 
to a dangerous extent in the upper part of chute No. 1, 
seam 4, where Daye was working. It was there at 8.30 or 
Do ’ clock when Flies’ lamp was extinguished by it, and it 
was there between 11 and 11.30, "nearer 11 than 11.30," 
when Dufort was there. It was admitted by Emerson, a pit 
boss in the mine, that when "blue flame" shews there is 
danger, so much so that men would not be allowed to go 
in.

By rule 1 of sec. 39 (Coal Mines Ordinance), "An ade
quate amount of ventilation shall be constantly produced in 
every mine to dilute and render harmless noxious gases to 
such an extent that the working places ... of such 
mine . . . shall be in a fit state for working and pass
ing therein." On the foregoing evidence it is impossible to 
find that this rule was ot served, for the gas was not so "di
luted and rendered harmless" as thereby required, and an
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"adequate amount of ventilation" was not "constantly pro
duced," as required by that rule. Mr. Little, defendants' 
manager, admitted that this mine was one in which ‘ ‘inflam
mable gas had been found wit .in the preceding twelve 
months" before the 13th June, 1900, and by rule 3 there 
should be one inspection at least every 24 hours (and if two 
shifts are working once in every 12 hours) by a "fire-boss." 
That does not mean, as I take it, that having complied with 
this rule (had it even been complied with) there was no fur
ther duty required of the company. The adequate ventila
tion is to be "constantly produced" etc. (Rule 1), so that 
while it may be that the chute 1, seatn 4, was early in the 
morning, say about 5 o'clock, in safe condition, that was not 
evidence that it was safe at 11.30. Mr Morris, who is de
scribed by Evans as "manager," was told about 9 o'clock 
that morning b> Flies that there was gas there (meaning 
chute No. 1, seam 4), and his reply is worthy of note. He 
said, "there was no gas where I was going." This in effect 
seems to be equivalent to, "That is no concern of yours, 
there is no gas where you are going." Morris knew Flies' 
lamp had been extinguished. Had he then taken steps to 
improve the ventilation, or had he withdrawn the men from 
the part so "found dangerous," (see Rule 7), the lives of 
eight human beings might not have been snuffed out less 
than three hours later. I may mention here that Evans had 
also complained of the ventilation on the 10th June. Emer
son, a pit boss, and acting fire boss, says there was gas re
ported on the 11th. So that it cannot be said that the evi
dence of gas in that chute was a sudden thing, an unusual 
thing, a matter of which the officers in charge of the mine 
were unaware, or had not time after becoming aware of it 
to remedy the condition or withdraw the men. There was no 
reason, too, why it should have been considered not unreas
onable or surprising that the gas should be there to an unsafe 
extent. The crosscuts two and three had not been cut through 
to communicate with chute Nq.2, Flies says, and there is no
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contradiction, that if these crosscuts had been cut through Judgment, 
to the adjoining chutes the air would have been better in No. McGuire,CJ. 
1. Crosscut No 3 was cut through after the explosion, and 
then he says the air was better; he could not smell gas 
there after that. Emerson tells us that chute No. 1 was in
tended to be continued to form an air passage, but “ wheth
er it was to connect direct with the open air or not” he 
didn’t know. He tells us also that after the explosion a 
tunnel was driven from some underlying seam at right an
gles to the stratum of coal to seam 4, and he knew of no 
reason why this might not have been done before. Dufort 
also speaks of this tunnel to improve the ventilation.
Knowing as they must or ought to have known that this 
was a chute to which there was no outlet at the top or at 
the sides after passing crosscut No. 1, and therefore the 
only mode of ventilation was by the brattice system which 
Inspector Evans condemns except as an auxiliary means of 
ventilation, it was the duty of the company and its officers 
in charge to take more than ordinary precautions to see 
that the air was in a safe condition, reasonably safe. Em
erson tells us that two hours may change a safe condition to 
an unsafe one; yet there was no inspection for more than 
twice two hours, not even after Morris, the manager, had 
been notified by Flies, about three or four hours prior to 
the explosion. It is the duty of those in charge of danger
ous works where human beings are risking their lives, even 
apart from any legislation on the subject, a fortiori where 
their duties are so provided, to take a high degree of care 
that the conditions are made reasonably safe: Lord Her- 
schell’s judgment in Smithy. Maker* cited by Davies, J., 
in tirant y. Acadia Coal Co. 9 The maxim volenti 
non fit injuria does not apply in case of breach of duty 
imposed by statute. In (Jrooes v. Lord Wimborne,8 * 10 the

8 «0 L. J. Q. B. 683 ; (1891) A. C. 325; 65 L. T. 467; 40 W. B.
392; 55 J. P. 660; 9 32 8. C. R. 427. “> 67 L. J. Q. B. 862; (1808), 2
Q. B. 402; 79 L. T. 284; 47 W. R. 87.

VOL. VI. T. L. RBPTS.—3
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Judgment, doubts cast oti (Stay v. Pullen t*» by Lord Chelmsford in 
McGuire,CJ. ^^Hon v- M*rry> 12 are here declared to be a mere dictum of 

no authority. Rigby, J., says : “Where an absolute duty 
is imposed upon a person by statute it is not necessary in 
older to make him liable for breach of that duty to shew 
negligence.” See also Baddeley v. Bari Granville.12 It is 
clear to my mind, reading Evans's evidence and the other 
evidence adduced, part of which I have specially referred 
to, that the defendants did not discharge their duty, either 
imposed by the Ordinance or apart from the Ordinance, the 
duty they owed to the men employed there, and that it was 
due to their negligence in not discharging that duty that 
there was the dangerous and explosive condition of the gas 
which prevailed in the upper part of chute No. 1, seam 4, 
on the 13th June, and so far as they were guilty of a breach 
of the duty imposed by the Ordinance they are liable with
out proof of negligence.

There is evidence of only one inspection during the 24 
hours, and also that there were two shifts working in a part 
of this mine, in the gangway, No. 4 seam (Emerson’s evi
dence). Rule 3 requires an inspection every 12 hours in 
that case; or if this cannot be done, withdrawal of the men 
(rule 7).

Rule 3 further requires that the inspection shall be by 
a “fire boss,” and “fire boss” means “a fire boss holding 
a certificate as such under the provisions of the Ordinance.” 
Sec. 2 (10) ch. 16 C. O. The evidence is that the only in
spection was made by Charles Emerson who does not “hold 
a certificate as” a fire boss. The result of this is that there 
was no inspection as required by Rule 3. Emerson appears 
to hold a certificate as pit boss, and he tells us that a pit 
boss is higher than fire boss, and requires to have all

i«5 B. & S. 070; 34 L. J. Q. B. 205; 11 L. T. 660; 13 W. R. 257. 
' IN is, L R. I H. L Sr. :ws; <$. Macph. H. L S*i 2 Psteraon 

Sc. App. 1507. i3 56 L. J. Q. B. 501; 19 Q. B. D. 423; 57 L. T. 268; 
36 W. R. 63; 51 J. P. 822.
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the qualifications of a fire boss and something in addition. Judgment. 
He also says that he “could have got a certificate as fire McGuire,CJ. 
boss.” Well, the ordinance has provided who shall decide 
who is entitled to a certificate as fire boss—and it is not the 
applicant who is to so decide. Emerson says he was acting 
as fire boss. But s. 21 of the Ordinance says no one must 
act as pit boss or fire boss “unless he is the holder of a cer
tificate issued by the board authorizing him to act in such 
capacity.” It would appear even from Emerson’s own evi
dence that he was not entitled to even the certificate he 
holds, for s. 20 (3) requires as one of the conditions that 
the applicant produce a certificate from the manager of the 
mine in which he is employed stating that he is filling the 
position of pit boss or fire boss. Now he could not have ob
tained a certificate of that kind because it was not as pit 
boss that he was employed at the time of or prior to his ap
plication. See his own evidence on this point.

This, however, may not be material; I merely mention 
it en passant. The fact, however, is that he held no certi
ficate as fire boss, and it is not sufficient to say that he held 
a certificate of higher grade, for the Ordinance Rule 3 does 
not say “a fire boss or person holding a certificate of higher 
degree.” The inspection on the morning of 13th June was 
a matter of great importance. Who is to say that, had the 
Ordinance been complied with, a duly authorized 'fire boss’ 
might not have detected the dangerous character of the gas, 
if it were dangeious at that time, and for want of the in
spection required by law we cannot say how the gas was 
early on that morning when Emerson assumed to inspect it.
Here, then, was another breach of the duty cast by the Or
dinance.

There is evidence in Dufort’s testimony pointing to an 
obstruction to the ventilation in chute 1 by the putting upof 
boards to stop the coal sliding down the chute. The obstruc
tion caused by a miner piling up the coal he is taking out and
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Judgment, by use of wings made of boards to guide the coal to the 
McGuire.CJ. centre of the chute, “ thus obstructing the circulation of 

air,’1 is one of the six causes enumerated by Emerson for 
the change of safe air to unsafe air in two hours, and from 
Dufort's evidence this stopping "by boards" would seem 
not to have been an isolated occurrence but a matter of 
practice. Now this would be a negligent act by a servant 
of the company, and one in the course of his employment, 
and for which the defendants would be responsible.

Dealing with the safety lamps: These were furnished by 
the defendants for use by the miners, and with the defend
ants' knowledge that this was a gas producing mine where 
it was necessary to use safety lamps, it was their duty in 
supplying such lamps, knowing the> were to be used in 
that kind of a mine, to furnish the best that could be had, 
and at least lamps that would be reasonably safe—they 
were bound to use a high degree of care in the kind of 
lamp so supplied. Not only was this a duty towards the 
miners to whom they supplied it, but even in a higher de
gree to the other persons who might lawfully come in and 
upon the premises. Now Rule 8 requires, under the cir
cumstances there mentioned, that "no light other than a 
locked safety lamp shall be allowed and used, and in any 
part of a mine in which safety lamps are required to be 
used they shall not be used until they have been examined 
and found secure and securely locked. The only evidence 
before me on this point is that of Emerson. He says : 
"Men began coming for lamps. I handed out the lamps 
for this particular district. They were all locked (after 
being lighted by the lamp boss) before being handed to the 
men." He does not say by whom they were locked—by 
himself or by the lamp boss who lighted them. If by the 
latter the witness could hardly tell how7 securely they wrere 
locked—and he does not in fact undertake to say they w’ere 
"securely" locked, and he does not say the lamps were ex
amined and found "secure" by any one. There is no evidence
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that there was a “competent” (or any) person ... ap
pointed for the purpose of examining a safety lamp imme
diately before being taken into the works for ascertaining 
it to be (a) secure and (b) securely locked, and there is no 
evidence that any one made juch examination on the morn
ing of the 13th of June, 1900. Again “securely locked” 
must mean something more than merely “locked,” and it 
seems to mean something better—more secure—“in the way 
of a lock” was required than on an examination of exhibit 
No. 3, I find as already stated to be the device which takes 
the place of a lock. From the whole of Rule 8 it is a fair 
interpretation that the locking device must be something 
that cannot be opened even intentionally by the miner using 
it, except by a key or contrivance of a like nature. A 
“lock” that can be opened with a straight nail or wire, or 
tooth pick, or bit of hard wood, would not be entitled to the 
name of a “lock” within the meaning of the rule. The 
lock is to be a safeguard, not only against blows or falls or 
other accidents of a similar nature, but as against the wilful 
acts of the miner himself for he is not to have in his pos
session a key or contrivance for opening it (rule 8). 
Whether the locks of other safety lamps in the defendants’ 
mine may have been one of the two that the defendants say 
caused the explosion is in evidence (exh. 3), and it matters 
little whether this was the one that (on defendants’ theory) 
was opened to light or be relighted, for unless this one 
could be opened there would be no intelligent object in 
opening the other. I think this particular lamp was not 
provided with a secure lock, and there was negligence in 
the company in furnishing the miner with this lamp if it 
was originally as it now is, or if worn loose from use, there 
was negligence in respect of rule 8. Anyone would at once 
say (apart from rule 8) that a company that furnished a 
miner with, say matches, to take into the mine would be 
negligent, even though the matches were capable of being 
lighted only by using some process a little different

Judgment. 

McGuire, CJ.
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Judgment, from the ordinary one, or exceptionally difficult to light, 
McGuire,CJ. but which nevertheless might be lit by a simple device which 

any miner could obtain possession of in the mine. And that 
is vvliat I find to be the nature of the alleged “lock” on ex
hibit 3. There is the evidence of Flies also that there is a 
better lamp in Europe, one so constructed that any attempt 
to open it extinguishes the light. Opening this lamp will 
not extinguish the lamp.

Had the lamp been properly locked and examined as re 
quired by rule 8, I am of opinion that the opening of the 
lamp to light another lamp was not an act done “in the 
course of the employ nient.” Limpn* v. London (Jen. Om. 
Co.,‘4 particularly Lord Blackburn's judgment, also Kngle 
hart v. farrant,‘s per Lord Esher at p. 245; Ward v. 'Hie 
General Omnibm Co.16 see also Storey v. Ashton,’7 Mitchell v. 
Crasiuef/erlH of the miner who would do such a thing, for it 
was against his instructions, and would be contrary to rule 
8 and would be an illegal act done for the miner's own pri
vate ends, or to convenience another miner and save him 
a journe> down the chute to find some one who Had author
ity to relight the lamp in a secure place. The miners in 
this chute were working by the piece and not by the day, 
and loss of time would prejudice the miner, not the defend
ants, and on the authorities I think the employer would not 
be responsible for such an act. I am assuming, however, 
contrary to the fact, that there was no negligence in respect 
of the lamp or non-compliance with rule 8. Had the ex
plosion been due to the opening, as suggested, of the lamp 
and if such act had been done by a servant in the 
course of his employment, I think there would 
be no question of the defendants’ liability by reason

14 1 H. & ('. 52(1; 32 L. J. Ex. 34; 0 Jur. N. 8. 338; 7 L. T. 041; 11 
XV. R. 14». '5 00 L. J. Q. B. 122; (1K»7) 1 Q. B. 240; 75 L T. 017; 
45 XV. R. 17». '<• 42 L. J. G. P. 205; 28 L. T. 850. »710 B. A 8. 337; 
248 L, J. Q. B. 2224; L. It. 4 (j. B. 470; 17 XV. R. 727. 13C.B. 2247;
22 L. J. G. P. 100; 17 Juv. 710; 1 XV. R. 153.
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of such acts. Other acts, however, of carelessness or neg- Judgment, 
lige nee, carelessness in locking or examining the lamps, ne- McGuire,CJ. 
gleet to close the doors or traps in the bulkheads, negli
gence in obstructing the passage of air by piling coal or 
using boards as already referred to, all these and such like 
acts would be acts done in the course of the work, and 
would be the negligent acts of servants of the defendants 
for which they would be liable, being done in the course of 
their employment.

I find that there was gas in dangerous and explosive 
quantity and condition in the upper end of chute No. 1, 
seam 4, on the morning of the 13th June, 1900, at the time 
of the explosion, and for some two or three hours previous
ly, and that this was due to the negligence of the defend
ants, and I also find that the defendants die not do their 
duty and were guilty of a breach of their duty, as imposed 
by rules 1, 3 and 8, or either or any of them. But the pres
ence of gas in dangerous or explosive condition would not 
have caused the damage—the explosion -had not in some 
way flame been brought in contact with it. If the bringing 
of flame so in contact with it was owing to a breach of duty 
and negligence of or attributable to the defendants, then 
they would certainly be responsible for the effective cause 
of the death of Prosper Daye.

But assuming without deciding so that the defendants 
were not responsible in any way for the bringing of a flame 
in contact with the gas, but that this was solely and wholly 
the fault of a third party, a miner—or, say, a stranger- 
still the defendants would be liable.

Burrows v. Aîarch Cas and Coke Co affirmed on appeal;
Jllidye v. CGodwin,20 Myers v. tiault tile Marie Pulp and Caper 
Co.,21 C. J. Armour’s judgment.

“The fault of a mere stranger, however much it may 
contribute to the injury, is no defence to one whose negli-

i9 41 L. J. Ex. 40; L. It. 7 Ex. 90; 20 L. T. 318; 20 W. K. 493.
» 5 Car. & P. 11K). « 3 O. L. K. 000.
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Judgment, gence helped to bring the accident about.’ 
McGuire,CJ. Redfield on Negligence, 27, 10.

Shearman &

Clark v. Chambers ;72 The Berninacited in Myers 
Sault Me. Marie P. <C* Co, supra Engel hart v. Warrant 
L. J. Lindley’s judgment in The. Bernina,3*.

The liability of a person for non-performance of a sta
tutory duty is established by cases such as Cullen v. Gray, 
Hardaker v. Idle District Council z4

I find that the effective and proximate cause of the ex
plosion and the death of Prosper Daye was the presence of 
explosive gas in dangerous and unsafe quantity where Daye 
was working in the defendants mine at time of the explos
ion and prior thereto on the morning of June 13th, 1900, 
and that this was due to the fault and negligence of the de
fendants and their breach of duty imposed by the Ordinance 
and that the plaintiff is entitled to a verdict against the de
fendant company for damages proportioned to the injury 
resulting from such death to the parties respectively for 
whom and for whose benefit this action has been brought. 
These are the plaintiff herself as wife of the deceased and 
their six children. How much should their damages be in 
the aggregate ? It was admitted and agreed at the trial be
tween counsel for both parties, and was, I think, warranted 
by the evidence, that the deceased Prosper Daye was earn
ing S70 a month. In the Workman’s Compensation Act, 1897, 
in England, in the schedule it is provided where the deceas
ed leaves any dependents wholly dependent upon his earn
ings the compensation shall be a sum equal to his earnings 
durings the three years preceding the injury. If 
I were to consider that as a fair basis the 
damages should be $2,520, and this is about the 
amount I had in mind, taking into account the 
dangerous character of Daye’soccupation, and that the rate 
of wages earned was no doubt paid having regard to the

»17 L. J. Q H. 127: 3 Q. B. I). 327; 38 L. T. 454; 20 W. K. 613; 
33 56 L. J. Adm. 38; 12 P. 1). 36; 66 L. T. 460; 35 W. R. 214; 6 Ak|i. 
M. C. 112. u 05 L. J. Q. B. 323; 1800 2 Q. B. I). 335.
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danger and character of the work. Daye was a healthy man Judgment, 
of 30 years of age (Mrs. Daye's evidence) at the time of the McGuire,CJ. 
explosion, and according to the most approved tables of 
longevity his expectation of life, apart from the special 
danger of his employment, would be some 27 years. His 
chances of life as a coal miner would. I have no doubt, be 
very much less than that, and as he grew older his earning 
1 lowers would diminish.

I think $2,500 would be a reasonable amount of dam
ages aud I assess the damages at that sum.

I am not clear whether under our Ordinance I would ap
portion this among the persons for whose benefit the action 
has been brought. There is no express direction as to ap
portionment in our Ordinance as there is in England and 
Ontario and as there was in Lord Campbell’s Act, but the 
words “resulting from such death to the parties respective
ly” in sec. 3 of ch 48 C O. seem to point to distribution.

If I am right in this view I shall now distribute—The 
eldest child, a boy, is 17 years old and has been earning 
$1.25 a day, and is therefore presumably self supporting ; 
the second child, also a boy, has been earning 75 cents a day 
for two months. The four other children, so far as the 
evidence shews, have not been earning, and are in fact too 
young to earn anything, the youngest being only four years 
old.

I would apportion or divide the verdict as follows :
To Mary Daye, the widow of deceased Prosper I)aye.$ 000
To Horace Daye, the eldest son of said deceased .... 100
To Bernard Marie Joseph Daye, the next eldest son

of said deceased.......................................................... 200
And to the four other children of said deceased, 

namely, Adele Joseph Daye, Prosper Daye, Alex
ander Daye and Auguste Daye, the sum of 8400 
each, making for these four ................................. 1,600

-

$2,500
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Judgment. 

McGuire, CJ.

Appeal.

Argument.

This distribution or apportionment to be subject, so far 
as apportionment is concerned, to further order of Court or 
Judge upon motion or petition on behalf of any of the fore
going persons, the widow or children aforesaid, and if it 
should be held that I sitting in place of a jury or as Judge 
should not apportion the damages among said several per
sons, with power to a Judge or Court to direct the whole 
sum to be paid to the plaintiff or other persons on such 
terms as may be just.

The said 82,500 is to be paid into Court to the credit of 
the person or persons entitled to the same, and be paid out 
upon order of a Judge.

The plaintiff is to be paid by the defendant company 
the costs of this action, i.e., the verdict is for the plaintiff 
with costs.

The defendant company appealed.

The appeal was heard at Calgary 3rd July, 1903.

H. II. Bennett, for the appellant company. The evidence 
does not establish that the respondent was the wife of 
Prosper Daye or that the children were the children of the 
respondent and Prosper Daye. " Child ” under Lord Camp
bell’s Act, 9-10 V. c. 93, similar in terms to C. O. 48, 
does not include an illegitimate child. The onus lies on 
respondent to establish marriage by direct and positive testi
mony. The evidence before the Court creates no legal liabil
ity : Myers v. Sault Ste. Marie Pulp and Paper Co.21 is dis
tinguishable. The Coal Mines Regulation Ordinance (C. O. 
1898 ch. 16) contemplates that in a gaseous mine explosions 
occur in spite of efforts of owners ; sections 25 and 39. To 
create liability non-compliance with statutory rules and 
regulations must be the direct and proximate cause of death ; 
Groves v. Wimborne,10 Hardaker v. Idle District Council.3* 
There is no proof of negligence within the scope of the most
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recent decisions : The Dominion Cartridge Company y. Me- Argument 
Arthur The Canadian Coloured Cotton Mills Company v.
Kervin,2b Grant v. The Acadia Cod Company,is distin
guishable from the present one.

C. F. F. Conybeare, K.C., for the respondent. Parol evi
dence is sufficient to prove marriage. Taylor on Evidence, 
181)7 p. 294. Goodriyht d. Stevens v. Moss,2b Kidd v. Harris, 1 
Evans v. Morgan,71 Collins v. Bishop,6 Fiers v. Tiers* Fox 
V. Bear block,1 Doe A. Fleming y. Fleming,2 Sichel v. Lambert, 3 

Goodman v. Goodman,5 Lyle v. LI'w lodjS The rule as to 
strict proof only applies in cases of divorce, bigamy and 
petitions for adultery. Phipson on Evidence, 1902, at p. 339; 
Taylor on Evidence, 1897, p. 172; Abbott's Trial Evidence, 
pp. 102, 103; Hex v. Brampton,** Limerick v. Limerick.3° The 
proximate cause ot the accident was the pressure of explo
sive gas. There is evidence of appellant’s knowledge and of 
non-com plia nee with a statutory duty. Where there isevi- 
dence of breach of a statutory duty it is not necessary to 
prove negligence : Grant y. Acadia Coal Company,9 Grey y. 

Fallen,11 followed and approved in Groves y. Lord Wim- 
borne,10 Baddiey y. Lord Granville.‘3 Smith y. Baker,8 per 
Lord Watson at p. 353. The company is liable if the acci
dent was due to the wrongful act of another person in its 
employ : Whitman v. Tearson,3* Whether the wrongful act 
was in the course of employment or not is immaterial: Bur 
rows v. March Gas and Coke Co.19 The respondents are 
liable if accident was due to negligence of a mere stranger: 
Sheraman <(• Hedfield on Aegligence,32 27, 10; Myers y. Sault 
Ste. Marie T. <6 /*. Co ,21 Engelhart y. harrant,*5 In re The 
Bernina,*3 per Lindley, J., at pp. 84 and 93.

Judgment reserved.

*3 31 N. ü. R. at 398. 26 29 S. (\ R. 478. a7 Cow per, 593. 2
C. A J. 468 ; 2 Tyr. 396. 29 44 L. J. Oh. 164 ; L. R. 19 Eq. 98 ; 33 
W. R. 157. 30 R) East, 288 ; 10 R. R. 289. 31 32 L. J. Mat. 92 ; 11 
W. R. 503. 32 37 L. J. C. P. 156 ; L. R. 3 0. P. 422 ; 16 W. R. 619.
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[/5th January, 1904 ]
Scott, J.: I am of opinion that this appeal should he 

dismissed with costs.

The marriage of the plaintiff with the deceased Prosper 
Daye is sufficiently established by her evidence.

For the purposes of an action such as this, strict proof 
of the marriage is not required. It may lie proved by parol 
testimony : (Taylor on Evidence, page 410), or by the 
evidence of the parties to it : Goodriyht d. Stevens v. Moss,26 
or even by repute : Collins v. Bishop.6 I cannot see that the 
fact that it is a foreign marriage affects the question of the 
proof, as the lex fori governs upon all questions of proof : 
Taylor on Evidence, p. 49.

There is in my view sufficient evidence to support the 
finding of the trial Judge that there was gas in dangerous 
and explosive quantity and condition at the time of the ex
plosion, and for some time previous thereto in the place 
where it occurred, that this state of affairs was due to the 
negligence of the defendant Company and that such neglig
ence was the effective and proximate cause of the explosion, 
which resulted in the death of Pros|>er I)aye. It appear* 
to be well settled that these findings are sufficient to render 
defendant company liable. If the ignition of the gas re
sulted from the act of a fellow servant, the maxim respon
deat superior would apply by virtue of a recent ordinance. 
If from the act of a stranger or trespasser, defendant com
pany would be liable under the principle laid down in Clark 
v. Chambers,22 (p 337). See also McDowall v. Créât Western 
Railway Company.33

The application for a new trial on the ground of sur
prise was abandoned on the hearing of the appeal.

Sifton, C.J., Wetmore, J., Newlands, J., and 
Harvey, J., concurred.

33 72 L. J. K. B. (152; (1903) 2 K. B. 331 ; 88 L. T. 825.
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SAWYER and MASSEY CO. v. WADDELL.

Land Titien Art—T. B. /*. Act—Execution—Equitable mortgage 
— Unregistered charge—Priority.

Notwithstanding that by the Land Titles Act. 1801 ( + ), differing in 
this respect from the Territories Real Property Act. an execution 
is declared to he an “instrument," the principle established in 
Wilkie v. Jet left « still applies ; and therefore an unregistered 
equitable mortgage takes priority over a writ of execution against 
lands delivered to the Registrar subsequently to the creation of the 
equitable mortgage.

[Nbwlands, J.. March 25th, 1904.

By agreement in writing dated 20th March, 1899, de
fendants agreed to purchase from plaintiffs certain threshing 
machinery for 81,500, and on 19th October, 1899, they en
tered into another written agreement to purchase machinery 
from plaintiffs for the sum of $377.05. Each of the agree
ments contained the following clause :

. . . “ And the purchasers hereby further agree with the
said company that they shall have a charge and specific lieu 
for the amount of the said purchase money and inter
est, or the said amount of the said purchase price less the 
amount realized by the said company after deducting the 
costs, charges and expenses aforesaid, should they take and 
resell the said machinery under the foregoing powers or any 
of them, whether such amount be considered liquidated dam
ages or the purchase money or price or the balance thereof 
upon the said lands or any other land the purchasers now own 
or shall hereafter own or be interested in until the said pur
chase money and any and all notes or renewals thereof shall 
have been fully paid, and the said lands are hereby charged 
with the payment of said purchase money, notes and all re
newals thereof and interest as herein mentioned. , ,

t 67-58 Vic. (1894) c. 28.
» 2 Terr. L. R. 133 ; 26 8. 0, R. 383.

Statement.
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Statement The machinery was delivered to defendants, who paid 
part of the purchase price ; and this action was brought to 
recover a balance of $(>65.45 due under the two agreements, 
and also for an order for sale of defendants' lauds under the 
liens and for the application of the proceeds in discharge 
thereof. On 21st April, 1003, an order was made for judg
ment against the defendants for the amount of plaintiff's 
claim and costs, reserving, however, the plaintiff’s rights 
should they see fit to further prosecute the action. Judg
ment was entered and writs of execution issued next day, 
pursuant to the order ; and on 18th of January. 1904, a 
summons was granted for the defendants to shew cause why 
the lands of the defendant VV. J. Waddell should not be sold 
(subject to a prior registered mortgage), and the proceeds 
applied in satisfaction of the plaintiff’s judgment. The Re
gistrar's certificate as toexecutions,filed,showed in theorder 
of their date, first, the plaintiff’s execution herein, and se
cond, an execution for $189.91, wherein the Jones Stacker 
Co. were named plaintiffs, and the defendants herein, de
fendants.

On the return of the summons defendants failed to ap
pear, but the Jones Stacker Co., the subsequent execution 
creditor, showed cause.

Argument. D J. Thom, for plaintiffs, cited Robbins on Mortgages, 
ch. 7, sec. 1, par. 2, and t'yre v. McDowell1 The agreements 
in question created an equitable mortgage : II'ilkitv. Je'leil. 1 
The mortgage, being prior to the execution, took preced
ence notwithstanding the Land Titles Act. In Errat’s case, 
decided in Wilkie v Jelleit,' the execution creditor had given 
only an agreement tor sale of the land, and not a tr-msler, 
yet the execution was held to come in after the agreement.

Alex Host, for the subsequent execution creditors, sub
mitted that Wilkie v. Jelleit,' was no longer applicable. When

i 6 H. L, C, 618,
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that case was decided the Territories Real Property Act was Argument, 
in force, and an execution took effect as a caveat only ; but 
since the passing of the Land Titles Act, 18114, every writ 
of execution has become an “ instrument " under the Act, 
while, by sec. 116, all instruments are to take priority ac
cording to the date of their registration, and not in accord
ance with the date of their execution.

[March 25th, 1901]

Newlands, J.—The plaintiffs obtained judgment in Judgment, 
this action under an order of Mr. Justice Richardson dated 
21st April, 11)011, for 8665.45, with interest and costs. The 
order reserved the rights of the plaintiffs should they see fit 
to prosecute the action on the further grounds set out in the 
statement of claim. Judgment was entered and' execution 
issued on April 22nd, 1903, under this order.

The plaintiffs now apply under this order for the sale 
of the land under a lien which they claim to have, which is 
set out in sec. 5 of their statement of claim, free from an 
execution filed subsequent to the date of their lien. Section 
5 is as follows :

" 5. To secure the payment of the said chattels the 
plaintiffs by the said contract created a further charge or 
lien on the land of the said defendants hereinbefore more 
particularly mentioned, which said lien is still in full force 
and effect,” and they pressed for “ a direction of this Hon
ourable Court directing the sale of the said lands, and for 
the application of the proceeds of the sale on the payment 
of the said notes, and the discharge of the said lien.”

The lien claimed is set out in the agreement referred 
to in the following words :

“ And the purchasers hereby further agree with the said 
company that they shall have a charge and specific lien for 
the amount of the said purchase money and interest, or the



48 TERRITORIES LAW REPORTS. [VOL.

Judgment, said amount of the said purchase price less the amount real- 
Newlaads, J. ized by the said company after deducting the costs, charges 

and expenses aforesaid, should they take and re-sell the said 
machinery under the foregoing powers or any of them 
whether such amount be considered liquidated damages or 
the purchase money or price or the balance thereof upon 
the said lands or any other land the purchasers now own or 
shall hereafter own or be interested in until the said pur
chase money and any and all notes or renewals thereof shall 
have been fully paid, and the said lands are hereby charged 
with the payment of said purchase money, notes and all re
newals thereof and interest as herein mentioned."

This language in my opinion creates an equitable mort
gage on the land described in this document. In Robbins 
on Mortgages, p. 50, it is stated, “any agreement in writ
ing and properly signed, however informal, by which any 
property real or personal is to be a security for a sum of 
money owing or advanced, is a charge and amounts to an 
equitable mortgage," and the defendant having parted with 
an equitable interest in his land that interest can not he 
affected by an execution subsequently issued against this 
defendant. The authorities on this question are all collect
ed in the decision of Mr. Justice McGuire in Wilkie v. «/»/• 
lett. 1

It was argued on behalf of the execution creditor tlint 
the decision in Wilkie v. Jet lett, did not apply on account 
of the changes made in the Land Titles Act. Under the Ter
ritories Real Property Act, under which that case was de
cided, an execution took effect only as a caveat, while under 
the Land Titles Act it is an “ instrument," and by sec. 36 
of that Act all instruments are to take priority according to 
the date of registration, and not according to the date of 
execution. Section 92, however, provides what the effect of 
an execution is to be. No land is to be affected by it until it 
is received by the Registrar, but after that receipt no transfer,
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&c., executed by the execution debtor is to be effectual ex
cept subject to the rights of the execution creditor under 
the writ, and the registrar on granting a certificate of title, 
etc., shall by memorandum upon the certificate of title ex
press that such certificate is subject to such rights. As the 
execution when issued did not affect the equitable interest 
of the plaintiffs and the execution creditor had no right as 
against them, they are not given any more by the Act. I 
think, thtrefore, that the decision in Wi'kie v. Jellett applies 
equally under the present Act as the former Act.

Even if this decision did not apply this execution is not 
yet registered, as is shewn by the abstract of title produced. 
Under sec. 35 an instrument is only registered when a mem
orandum of it is made on the certificate of title, and this 
memorandum is only made in the case of an execution when 
an instrument signed by the execution debtor is produced 
for registration, and from the abstract no such instrument 
has been produced for registration.

I therefore hold that the plaintiffs have a lien on the 
land described, and that they are entitled to a sale of it sub
ject only to the mortgage of R. W. Gibson, registered as 
No. 36467, after six months, with costs.

Reporter :

C. H. Bell, Advocate, Regina.

Judgment. 

Newlaads, J.

VOL. VI. T. L. RBPTS.-4
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Statement

Argument.

Judgment.

[VOL.

MASSEY-HARRIS v. SMITH.

Statute of Limitation*— Part 1*0 yon lit— Iti-Hili of (iimilx tlic 
Hubject of conditional mile.

Plaintiff sued for tin* balance due upon two lien notes which 
were move than six years overdue at tlie time of suit. He had 
retaken possession of the goods for which the notes were given 
and had resold them, crediting defendant with the amount 
obtained.

Held, not to be a payment by the party chargeable or his agent, 
surticient to take the case out of the Statute of Limitations.

| New lands, J., June bit It, 1904.

Plaintiffs sued under the Small Debt Procedure for the 
balance due upon two lien notes, one for 8.‘10 given for a 
plow, and the other for 8-50, given for a binder. The notes 
had become due more than six years before action brought, 
and no acknowledgment or payment on account of the debt 
was shewn to have been made by the defendant. The plain
tiffs had, however, retaken possession of the goods for 
which the notes were given, and had resold them less than 
six years before commencement of the action, the proceeds 
being applied in reduction of the debt sued upon. Defend
ant entered a dispute note, setting up the Statute of Limi
tations (21 Jac. I. ch Hi, and Cons. Ord. 1808, ch. .*$1). 
Plaintiffs obtained a summons to strike out the dispute note 
and for judgment, contending that the money obtained on 
the resale was virtually money paid on behalf of the defend
ant, and was therefore sufficient to take the case out of the 
statute.

D J. Thom, for plaintiff.
IT. .1/. Martin, for defendant.

Newlands, J.—Under a lien note the plaintiffs seized 
the property for which the note was given, sold same, and 
applied the proceeds in part payment of the note. They 
now claim that these circumstances take the note out of the 
Statute of Limitations.



VI.] MASSEY- HARKIS V. SMITH. 51

A payment to take the ease out of the statute must be Judgment, 
made by the party chargeable or his agent: Chinnery v. Er. Newlaads, J. 
an*.1 It was not so made in this case, as the plaintiff only 
took what was his own under the lien note. This is a sim
ilar case to that of a mortgagee entering into possession, re
ceiving the rents, and a g them in payment of inter
est. It was held in Coe/c/nirn v Edward*,* that "the receipt 
of rents by the mortgagee is not a payment by the mortga
gor or by any one on his behalf. The mortgagee receives 
rents that are his own, subject of course to the right of re
demption; he is not receiving interest or principal, but re
ceiving the rents of property which belongs to him, subject 
to the right of the mortgagor to redeem it.”

The summons for judgment is therefore discharged 
with costs.

• Il II. L ('. 11.*»: 4 N. R. .*»*>: 10 .luv. N. S. 855; 11 L. T. OS; 13 
W. R. 2d; 2 ISC. I). l.*,7 ; .*»! L .1. Cli. 40; 4.*> L. T. 5(H); ;{<) XV. R.
410 ( '. A.

VIENNA v. ROSZKOSZ

School AxHCHsmcnt Ordinance—Meeting of truntee*-Recording 
proceedingh Invalid aunes*anent.

A rate of taxation not struck at a regular or special meeting of a 
school board, hut at an informal meeting of which no minutes were 
kept, was held to be invalid.

(fatere, whether the rate would have been validly struck, even if the 
meeting had been a regular or special meeting, if a proper minute 
were'not then made. [Scott, J. September 15th, 1904

Trial of action brought by the trustees of the Vienna Statement. 
School'District against the defendant to recover amount al
leged to be du j for arrears of taxes for the year 1903.
Among the defences raised was that no rate had been struck 
by the trustees for that year. The facts sufficiently appear 
from the judgment.

0. M. Biggar, for plaintiff.
C. de IP. Macdonald, for defendant.

4
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Judgment.

Scott, J.
[/.>?/, September, 190^.']

Scott, J.—The secretary of the district, who gave evi
dence for the plaintiffs, produced the minute book of the 
district which had been kept by him aud which contains 
the only record of the proceedings of the board There is 
no entry in it containing any reference to a rate having 
been struck for that year. The secretary states, however, 
that a Court of Revision was held, though no minute of it 
was entered in the books; that an estimate of the expendi
ture for the year was made by the trustees, and they found 
that even the assessment of 10 cents per acre would not be 
sufficient to provide for it; that there were informal meet
ings of all the trustees between 28th May, 190H, and 15th 
January, 11)04, of which no minutes were entered, and that 
at one of these meetings, which he thinks was held in or 
about August, the rate of assessment was agreed upon.

Section 12 of the School Assessment Ordinance (c. HO 
of 1001) provides that after the expiration of 15 days from 
the posting of the roll, if no notices of appeal have been 
given, or after all appeals have been decided, the board 
shall make an estimate of the probable expenditure of the 
district for the current year, and shall strike such a rate not 
exceeding 10 cents per acre on the number of acres of land 
in the district shewn on the assessment roll as shall be suf
ficient to meet such probable expenditure.

Section 90 of the School Ordinance provides that every 
regular or special meeting of the board shall be called by 
giving two clear days’ notice in writing, but that the board 
may by resolution fix the day, place and hour for holding 
regular meetings, in which case no notice of such meetings 
shall be necessary; also that the board may, by unanimous 
consent, waive notice of meeting and hold a meeting at any 
time, which consent shall be subscribed to by each member of 
the board and shall be recorded in the minutes of the meeting.
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Section VI provides that no proceeding of any board 
shall be deemed to be valid or binding which is not adopted 
at a regular or special meeting at which a quorum of the 
board is present.

Further provisions of the last mentioned Ordinance 
which may he referred to are s.-s. 4, s. 91, which requires 
the board to keep a record of the proceedings of each meet
ing, signed by the chairman and secretary, and s.-s. 1 of s. 
1)7, which requires the secretary to keep a full and cor
rect record of every meeting in the minute book provided 
for that purpose, and to see that the minutes, when con
firmed, are signed by the chairman.

The fixing of the rate of taxation for the year is one 
of the more important acts of the board, and it appears to 
me that in order to render it valid some record of it should 
have been made. I doubt whether a mere verbal under
standing, arrived at by all the members of the board, that a 
certain rate should be struck, even if it were arrived at dur
ing a regular or special meeting duly held, would be suffi
cient in the absence of any such record. The evidence 
shews, however, that if any rate was struck or agreed upon 
it was not struck or agreed upon at a regular or special 
meeting, and, therefore, by virtue of s 91 it is an invalid 
proceeding.

I give judgment for the defendant with costs. 

Rrportkk :

Judgment. 

Scott, J.

J. K. Wallbridge, Advocate, Edmonton.
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BISHOP v. SCOTT

Practice Service tint of jurhiilU'tion —t'ont cart Ini eorrcHpamt- 
ence-Son-venule nt Sale of taint icitlnn the jurimliction 
Damaijen—HaU IS.

A contract made by correspondence between a resident purchaser and 
a non-resident vendor for sale of land in the Territories the accept
ance of the vendor's offer to sell having been mailed in the Territor
ies - is one which, according to the terms thereof, ought to be per
formed within the Territories.

In an action for damages for breach of such a contract—
llehl, tint service out of the jurisdiction was properly allowed.
The question, where it is doubtful, whether there was a completed 

contract should not be determined c.ti an application to set aside the

Il Scott, I., September Jjth, M04.
order for service tvr javin.

Statement.

Argument.

Judgment.

Application by defendant to strike ont writ of sum
mons and for disallowance of all proceedings in the action 
as one in which an order for service out of the jurisdiction, 
under s. 18 of the Judicature Ordinance, should not have 
been made.

The facts sufficiently appear from the judgment.

C. h\ Aruell, for the motion.

./. H. Hoyle, contra.
September, 190j.]

Scott, J.—In his statement of claim the plaintiff, who 
resides in Edition ton, alleges that the defendant, who re
sides in Hamilton, Ont., contracted to sell to him a certain 
lot in Edmonton upon certain terms as to the price and the 
terms of payment thereof; that the contract was made and 
concluded by correspondence between the parties by means 
of certain letters written and mailed by them, the plaintiffs 
being written and posted at Edmonton, and those of the 
defendant at Hamilton, Ont. The plaintiff claims damages 
for breach by the defendant of the contract in refusing to 
convey, as he alleges that the defendant has already con
veyed the lot to another person.
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The correspondence is not set out in the statement of Judgment, 
claim, but it is before me on this application. The material Scott, J. 
portion of it, so far as this application is concerned, consists 
of a let t« r written by the defendant to the plaintiff on 4th 
October, 1903, offering to sell the lot for $500 on certain 
terms of pax ment ; a letter from plaintiff to defendant, da
ted 17th October, in which, after referring to defendant's 
offer and specifying the lot he says: “I accept your offer 
as stated and will forward you the agreement for sale on 
Monday;" a letter from the plaintiff to the defendant dated 
October 20th, enclosing the down payment under the agree
ment and an agreement for signature by the defendant, and 
a letter from defendant to the plaintiff, dated 28th October, 
repudiating the contract on the ground that it provides for 
the payment by the latter of the taxes to the end of 1003, 
and stating that he had received a letter from a Mr. Henry 
informing him that he had sold the lot for 8500.

It was contended on behalf of the defendant that the 
contract is one which should be performed where he lived, 
as the purchase money must be paid to him there, and the 
transfer executed by him there or tendered [to him there 
for execution.

The plaintiff's letter of acceptance of defendant's offer to 
sell having been mailed here by the former, the contract 
must be taken to have been made here. (See Empire Oil Co. 
v. Val/erawt,* and Household hire Insurance Co v. tirant. 2 
Such being the case I cannot see that this case is distinguish
able from Heyuoldi v. Coleman* There the defendant, who 
resided in the United States,was sued for specific performance 
of a contract made by him in England with the plaintiff who 
carried on business there, to transfer to the plaintiff certain

» 17 P. It. 27. 2 18 L. J. Ex. 577; 4 Ex. 1). 210; 41 L. T. 208; 27 
W. H. 858. 3 oil L. J. Ch. 933; 30 Ch. D. 453; 57 L. T. 588; 36 W.
K. 813.

_
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Judgment. 

Scott, J.
shares in an English joint stock company, and it was held 
by the Court of Appeal that the contract was one which 
ought to be performed in England.

Cotton, L.J., says;3 “The contract was to transfer 
shares. It was said that such a contract might be performed 
by the defendants executing a deed of transfer in the Uni
ted States. But that would not perform the contract. It 
would not be enough to execute in the United States or out 
of the jurisdiction a deed of transfer, because the transferor 
must deliver that deed of transfer to the transferee, that is 
to say, to the plaintiff, and having regard to the fact that 
the contract to transfer the shares was a contract made in 
England and with the plaintiff, who was at that time carry
ing on business in and resident in England, the contract in 
this case ought, in my opinion, according to its terms, to 
have been performed within the jurisdiction.”

A distinction was sought to be drawn by defendant's 
counsel between a contract to transfer shares and a contract 
to convey lands, his contention being that in the latter case 
it would be the duty of the purchaser to tender a transfer 
for execution before seeking specific performance of the 
contract, and the transfer in this case would have to be ten
dered to the defendant at Hamilton.

Mooney v. PrevouH seems to imply tha* the omission to 
tender the transfer before action would, at most, be merely 
a question of costs of the action. But apart from that the 
plaintiff, in his statement of claim, alleges that the defend
ant refused to perform the contract, and has siuce conveyed 
away the lands. Also the correspondence put in by the de
fendant on this application shews that he did so refuse. It 
appears to me that, under these circumstances, the tender 
of a transfer to the defendant would have been an entirely 
useless and unnecessary proceeding.

4 20 Grant, 418.
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It was also contended by thedefendant that the corres
pondence shews that there was no completed contract be
tween the parties, and there being no contract there was 
not one which ought to be performed within the jurisdic
tion.

The ground of this contention is that plaintiff's accept
ance of defendant’s offer wasconditi mal, viz., that the con
struction which must be placed upon the portion of the let
ter which I have quoted, is that the acceptance was subject 
to the defendant entering into the agreement for sale which 
plaintiff said he would forward, and that the agreement 
when forwarded contained conditions other than those sta
ted in defendant’s offer. A number of authorities were ci
ted in support of this contention. Reference to them shews 
that the question is not free from doubt. Such being the 
case, and as the question is one which goes to the root of 
the action, I think I ought not to dispose of it on this ap
plication.

I dismiss the application with costs to the plaintiff in 
any event on final taxation.

Rkpoktek:

Judgment. 

Scott, J.

J. K. Wallhridge, Advocate, Kdmonton.
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THE KING v. PERRAS.

Sale of diseased ho rut's—scienter Mens ren —Animals' Vontagi- 
ttns Diseases Art, HHf.i—Evidence—Objections to.

Section 7 of the Animals* Contagious Diseases Act, 10;KJ, provides 
“that every person who sells . . . any animal affected or 
laboring under any infectious or contagious disease . . . shall
for such offence incur a penalty not exceeding #200.”

Held, that knowledge on the part of the defendant that the animal 
sold was diseased was not necessary to make him liable to convic
tion. Betts v. Armstead • and t,ain v. Bought wood2 referred to.

Objections to evidence discussed.
[Scott, J., Sept ember :nth, IU04.

Application for a writ of certiorari upon a conviction of 
the defendant for selling eight horses infected with mange. 
The grounds of the application sufficiently appear from the 
judgment.

Argument. ^ for the motion.

0 M. Bigyar, for the Crown, contra.

Judgment.
Scott, J. -This is an application for the issue of a writ 

of certiorari to bring up a conviction made by R. Belcher 
and C. H. Wade, Justices of the Peace, on 2(>th April 11104, 

e information of W. H. McKee, whereby the de
fendant was convicted, “ for that the said Joseph Perras, on 
the 4th day of February, 1004, at or near Morin ville, in the 
North-West Territories, did sell to the said W. H. McKee 
certain animals to wit, eight horses infected by and labour
ing under an infectious or contagious disease, to wit, 
mange together with the information, process, deposi
tions, evidence, minute of adjudication, and all other things 
touching the same.

1 57 L. J. M. C. 100; 20 Q. B. I). 771 ; 58 L. T. 811 ; 88 W. R. 
720 ; 10 Cox C. CÎ. 41H ; 5:* J. P. 471. 2 50 L. J. M. C. 45 ; 24 4*. B. 
I). 353 : 02 L. T. 281 ; 38 W. R. 428 ; 10 Cox C. C. 747 ; 54 J. P. 400.

C5B
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T lie grounds of the application are :— Judgment.

1st. That there is no evidence to shew that the appel- Scot1, 
lant knew the horses sold by him were in any way diseased 
or affected with mange.

2nd. Nor any evidence to shew that all of the eight 
horses were so diseased or affected.

3rd. The Justices should have allowed the objection to 
the examination of C. H. Sweetapple on the following 
grou ds :—

(a) Part of the re examination is on matters not men
tioned in either the examination-in-chief or in the 
cross examination.

(b) The remainder of the re examination is not to ex
plain any matters brought out on cross-ex a mina - 
tion.

4th. When W. H. McKee was recalled for the purpose 
of discrediting the evidence given by Henry Wolfe, the ob
jection that the foundation for bringing evidence to dis
credit was not sufficiently laid, should have been allowed.

The conviction is made under s. 7 of “ The Animals 
Contagious Diseases Act, 11)03," which provides as fol
lows:—

" Kvery person who sells or disposes of, or puts off, or 
offers, or exposes for sale, or attempts to dispose of, or put 
off any animal infected with or labouring under any infec
tious or contagious diseases, or the meat, skin, hide, horns, 
hoofs or other parts of an animal infected with or labouring 
under any infectious or contagious disease at the time of its 
death, whether such j>erson is the owner of the animal or of 
such meat, skin, hide, horns, hoofs or other parts of such 
animal or not, shall, for every such offence, incur a penalty 
not exceeding two hundred dollars.”
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Judgment. It was contended, on the part of the defendant, that *

Scott, J. knowledge on the part of the defendant is a necessary in
gredient of the offence, and that as there is no evidence 
that he knew that the animals were affected with mange, 
the conviction is bad.

The Act referred to is substituted for and repeals c. GO 
R. S. C. s 7 of which is similar to s. 7 of the present act, 
except that the former expressly provides that in order to 
constitute an offence the animal must be known by the per
son selling or attempting to sell or put it off, to be diseased.

In construing the amended section some weight must be 
attached to this important change in the definition of the 
offence. The change cannot be considered to be without 
meaning, and if not meaningless it appears to me that it 
can only mean and Intend that such knowledge is to be con- , j 
sidered as no longer an ingredient of the offence.

Again s. G of the present Act provides that any person 
who brings or attempts to bring in to any market any ani
mal known by him to be infected with or labouring under 
any infectious or contagious disease shall, for every such 
offence, incur a penalty not exceeding two hundred dollars.

Here then is one section of a statute providing that 
certain acts done with respect to diseased animals by a per
son knowing them to be diseased shall constitute an offence, 
and another section immediately following it providing that 
certain other acts done with respect to such animals shall 
constitute an offence, no reference being made to the know
ledge. on the part of the person doing the acts, of their dis
eased state.

To my mind this affords a strong indication of inten
tion that, in offences under the latter section, such knowl
edge should not be a material element.

Betts v. Armstead1 and Pain v. Bonghwood,2 which were 
cited by counsel for the prosecution on the argument, shew
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that, although a penal clause in a statute may not expressly 
proviile that knowledge on the part of the person charged 
shall not be an element of the offence, yet it may by impli
cation have that effect.

As to the second ground

In my mind there was evidence to support the finding 
of the Justices, that all of the eight horses were diseased. It 
is true that only seven of them were examined by the vet
erinary surgeon and pronounced by him to be diseased, but 
McKee states that he had sold the other one, but that as 
soon as he found out what the disease was the purchaser 
bought the horse back and he (McKee) returned him his 
money.

As to the third ground :—

Upon refering to the depositions I find that upon the 
re-examination of the witness, Sweetapple, counsel for the 
prosecution, opened up new matter not touched upon in the 
cross examination and that defendant's counsel objected 
thereto. I cannot see, however, that the defendant is in 
any way prejudiced by this.

It was undoubtedly in the power of the Justices to per
mit the witness to be recalled for the purpose of giving such 
new matter in evidence, and their allowing such new mat
ter to be given in the re-examination has the same effect. 
The defendant might have been prejudiced if he had not 
been permitted to cross-examine upon such new matter, but 
it does not appear that such permission was applied for or 
refused.

As to the fourth ground

It appears from the depositions that after the horses were 
examined by the veterinary at Morinville, and about three 
weeks after the purchase from defendant, the veterinary and 
McKee went to the defendant's farm, near Morinville,where 
they saw Wolfe and had a conversation with him. So far

Judgment. 

Scott, J.
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Judgment. 
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as appears from the depositions, that was the only occasion 
upon which the three were together.

In his cross-examination Wolfe states that he did not 
tell McKee and Sxveetapple that when defendant got those 
horses they had mange, nor that he told defendant that 
they had mange. In his evidence in reply McKee stated 
that when he was at defendant's farm he saw Wolfe, that 
the veterinary surgeon had most of the conversatson with 
him in his (McKee’s) presence, and that Wolfe then stated 
that, as far as he knew, the mange was in the horses 
when defendant bought them. It is noted that counsel for 
the defendant objected to this question on the ground that 
a foundation for it was not sufficiently laid, and it is open 
to question whether the objection was not well taken, but 
even if the evidence were on that ground improperly admit
ted, I doubt whether that alone would justify me in quash
ing the conviction on that ground. In this case, however, 
owing to the opinion I have formed that it is unnecessary to 
prove that defendant was aware that the horses were dis
eased, the evidence objected to is, in my view, immaterial.

I dismiss the application with costs.

Reporter :—

J. K. Wallbridge, Advocate, Edmonton,
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RVMLEY v. SAXAUER.

/‘metier (Sarnishee Hummonn Defeet in affidavit --Irregularity 
—Rule* 384 and 639.

th lil, ( 1 ) that the affidavit of an advocate, which on its face shewed 
that he had no personal knowledge of the facts, and which did not 
contain a positive statement of an indebtedness by defendant to 
plaintiff, is not a sufficient affidavit upon which to issue a garnishee 
summons under Rule .SHI,* and a garnishee summons so issued was 
set aside.

(2) That a garnishee summons so issued cannot he treated as a mere 
irregularity so as to he waived under Rule 5H0f by taking fresh step.

[Scorr. J., 30th September, 1904.

This was an application to set aside a garnishee sum- statement 
nions on the ground, among others, that the plaintiff’s ad
vocate, who made the affidavit upon which the garnishee 
summons issued, did not swear positively to the indebted
ness of the defendant to the plaintiff.

J, E. Wall bridge, for the application. Argument.

C. F. Newell, for the plaintiff, contra.

Scott, J.—This is an application to set aside the gar- Judgment, 
nishee summons issued herein, the service thereof and all 
proceedings thereunder, on the ground, among others, that 
the plaintiff's advocate, who made the affidavit on which 
the summons issued, did not and could not swear positively 
to the indebtedness of the defendant to the plaintiffs as re
quired by Rule 384.

The affidavit upon which the garnishee summons issued 
was made by C. F. Newell, who alleges that he is a member

* Set "out in full in judgment.

t Rule No application to set aside any proceeding for irregu
larity shall be allowed unless made within reasonable time, nor if the 
party applying has taken any fresh step after knowledge of the 
irregularity.
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of the firm who are the plaintiff's advocates and has a per
son il knowledge of the matters therein deposed to ; that 
about February last the plaintiffs sent said firm the notes re
ferred to in the statement of claim, that several times since 
that date said firm demanded payment of the balance due 
on the said notes by letters addressed to the defendant and 
that the defendant has not denied his liability therefor and 
the letters have not been returned by the postmaster ; that 
from the notes and letters received from the plaintiffs he (the 
deponent) believes that the defendant is justly and truly in
debted to the plaintiffs in the amount set out in the state
ment of claim, viz., 81,000.74, and that according to the 
best of his information and belief, the corporation of the 
village of Fort Saskatchewan, the proposed garnishee, is in
debted to the above named defendant.

Rule 384 is as follows :—“ Any plaintiff in an action 
for a debt or liquidated demand before or after judgment, 
and any person who has obtained a judgment or order for 
the recovery or payment of money, may issue a garnishee 
summons in the form or to the effect of form C, in the she 
dule hereto . . . such sum moms shall be issued by the
Clerk upon the plaintiff or judgment creditor, his advocate 
or agent filing an affidavit.

(a) " Shewing the nature and amount of the claim or 
judgment against the defendant or judgment debtor, and 
swearing positively to the indebtedness of the defendant or 
judgment debtor to the plaintiff or judgment creditor ”

(b) “Stating to the best of the deponent's information 
and belief that the proposed garnishee (naming him) is in
debted to such defendant or judgment debtor."

Upon hearing the application, I held that if the de
fects relied upon could be treated as mere irregularities, I 
would dismiss the application on the ground of delay in 
making it, I reserved the question whether they could be so 
treated.
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1 now hold that the garnishee summons was improperly 
issued, as the affidavit upon which it issued does not contain 
a positive statement that the defendant is indebted to the 
plaintiffs. The deponent does not appear to have any per
sonal knowledge of any such indebtedness, and his belief as to 
its existence was founded upon communications received by 
him from the plaintiffs, and the fact that defendant made no 
reply to repeated demands upon him by letter for the pay
ment of an amount claimed by the plaintiffs.

This falls far short of swearing positively to the indebted
ness as required by Rule 384, and that such a positive state
ment is required there cannot, to my mind, be any reason
able doubt, as the rule itself draws a clear distinction between 
a positive statement and one founded upon information and 
belief. (Compare sub-rules (a) and (b).

Another objection raised by the applicant is that the affi
davit does not shew the nature of the plaintiffs’ claim. There 
appears to me to be some ground for this contention, as the 
affidavit merely states that the defendant is indebted in the 
amount mentioned in the statement of claim and omits to 
state that the indebtedness is that which is set out in the 
statement of claim. It is, however, unnecessary for me to 
decide that question.

The garnishee summons and all proceedings thereunder 
will be set aside. Cost of this application to be costs to de
fendant in any event on final taxation.

Reporter :

J. E. Wallbridge, Advocate, Edmonton.

Judgment. 

Scott, J.

voi.. vi. t. l. BEPra.—54-
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IRELAND \. ANDREWS et al.

Foreign Companies Ordinance ■ - Unlicensed company — Right of 
action of indorsee of note made to the company.

The Foreign Companion Ordinance. 1003 (c 14 of 1003. 1st session), 
provides (s. 3), that no foreign company having gain fop its object, 
or a part of its object, shall carry on any part of its business in the 
Territories unless it is duly registered under the said Ordinance, 
and imposes a penalty for breach of this provision ; it further pro
vides (s. 10) that any foreign company required by the said 
Ordinance to become registered shall not while unregistered be 
capnble of maintaining an action or other proceeding in any Court 
in respect of any contract made in whole or in part in the Terri
tories, in the course of or in connection with business carried on 
without registration, contrary to the provisions of s. 3.- 

Held, that an indorsee with notice of a promissory note made to a 
foreign company in the course of and in connection with business 
carried on in contravention of the above provisions, could not 
recover.

Plaintiff was the indorsee of a promissory note made by defendants 
in favour of The Sawyer & Massey Co.. Ltd., to secure the price 
of certain threshing machinery. Defendants, with other defences, 
set up by the 3rd paragraph of their defence that the note in 
question was given to an unregistered foreign company engaged in 
selling machinery for gain within the Territories by resident agents, 
of which facts the plaintiff had notice when he became the holder 
of the note, and that they would rely upon the provisions of the 
Foreign Companies Ordinance.

On argument of the question of law thus raised, the facts above set 
out were admitted.

I hid, a good defence in law.
[Xewlaxdb, J., December loth, 190

Statement This action was brought upon a promissory note made 
by defendants in favour of the Sawyer & Massey Company, 
Limited, to secure the purchase price of certain threshing 
machinery, and which said note had been endorsed to the 
plaintiff before action brought.
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The statement of defence filed alleged that defendants 
did not make the note in question; that if they did make the 
note, the goods for which it was given were not delivered, and 
the note was endorsed to the plaintiff without consideration 
and with notice of the non-delivery, and when overdue ; and 
“ 3. The said Sawyer & Massey Company are a foreign com
pany engaged in the sale for gain of separators and engines 
and horse-powers in the North-West Territories by resident 
agents, and are not a registered company under the provi
sions of the Foreign Companies Ordinance, being ch. 22 of 
the Ordinances for the North-West Territories for 1901, and 
the said note was endorsed to the plaintiff with notice of the 
facts mentioned in this paragraph, and the defendants will 
take the benefit of the provisions of the said Foreign Com
panies Ordinance.*’

The plaintiff obtained a chamber summons to strike out 
this defence upon the grounds that it was frivolous and vexa
tious, and disclosed no reasonable answer to the claim. Upon 
the return of the summons, it was held that the defence 
could not- be struck out upon these grounds. Counsel for 
plaintiff then asked leave to argue the question of law raised 
hv paragraph 3 of the defence, and cited Hubbuck v Wilkin- 
son,1 to shew that such an argument could be heard on the 
present application. Counsel for defendant consenting, the 
argument was allowed to proceed, it being admitted for the 
purposes thereof that plaintiff, at the time he became holder 
of the note, had notice of the facts alleged in that paragraph, 
and that they were true.

D. ,7. Thom, for plaintiff:—An unlicensed company is 
prevented by s. 10 of the Ordinance respecting Foreign Com
panies from maintaining any action in respect of business 
carried on within the Territories without a license; but the

Statement.

Argument.



68 TERRITORIES LAW REPORTS. [VOL.

Argument, contract itself is not rendered void. The remedy only is 
taken away. An endorsee of a promissory note given in 
connection with such business may, therefore, sue and recover 
in his own name.

J. F. L. Embury, for defendants:—By s. 3 of the Ordin
ance every unlicensed foreign company is prohibited from 
carrying on business within the Territories, and a penalty 
is provided for every day during which such business is carried 
on. The note was, therefore, given for an illegal considera
tion and plaintiff cannot recover because (as is admitted) lie 
had notice of the defect and was hence not a holder in duo 
course. Any other construction would leave the way open 
for the most palpable evasions of the Ordinance.

[loth December. 1901f.]

Judgment. Newlandh, J.— This is an application on the part of the 
plaintiff to strike out the defendant’s statement of defence 
on the ground that it is frivolous and vexatious, and dis
closes no reasonable answer to the plaintiff's claim. When 
the summons came up for hearing, I informed the plaintiff’s 
advocate that I considered the defence a good one, and one 
that could not be struck out on the grounds mentioned. The 
plaintiff's advocate then asked to argue the legal question 
raised by paragraph 3 of the statement of defence, and cited 
llubbuck et al. v. Wilkinson et ail.,' to shew that such an 
argument could be made on a motion to strike out the de
fence. The defendant lieing willing to argue this question, 
I allowed them to proceed.

Section 3 of the statement of defence was to the effect 
that the note sued or was given to a foreign company engaged

NlfcOft) 1 Q. B. Rfl; 17. Tim.-* L. It. 20: 6h L. J. Q B. 34: 79



IRELAND V. ANDREWS ET AL. 69

in the sale of separators, etc., for gain in the Territories, 
which was not registered under the Foreign Companies Ordi
nance, and was endorsed to the plaintiff with notice.

Section 29, s.-s. 2 of the Bills of Exchange Act, provides 
that the title of a person who negotiates a bill is defective 
when he obtained the bill (amongst other things) for an 
illegal consideration.

The foreign company that took the note sued on was pro
hibited, by statute, from doing business in the Territories. 
See s. 3 Foreign Companies Ordinance. The consideration 
was, therefore, illegal, and the plaintiff is not a holder in due 
course, because he took the note with notice of the illegality.

I am of opinion that this case is governed l»y the cast* of 
Jennings v. Hammond,2 In delivering the judgment of the 
Court in that case, Mr. Justice Cave said : “ If, as we hold in 
the case, the association is forbidden by the Act in question, 
it follows that all contracts made directly for the purpose of 
carrying on the business of the society are illegal. In this 
case the business of the society is to lend money, and conse
quently the loan to the defendant was made in pursuance of 
an illegal object, and the note sued on was given for an 
illegal consideration and cannot be sued upon either by the 
society or by anyone suing as trustee for the society, or even 
by anyone suing for his own behalf if lie took the note with 
a knowledge that it was given for an illegal consideration.”

After the argument the plaintiff’s advocate asked me if 
I found in favour of the defendant on paragraph 3 of his 
statement of defence, not to dismiss his action, but merely 
to dismiss the summons to strike out said statement of de
fence on the ground that the question was before the Su
preme Court en banc as to whether the Foreign Companies

• 51 L. J. Q. B. 403; 0 Q. B. D. 225 ; 31 W, R. 40.

Judgment. 

Newlanda, J

VOL. VI. T. L. RKPTN.—5o
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Judgment. Ordinance was ultra vires of the legislature, but as this 
Newknde. J. question was not raised by the pleadings, and as 1 called his 

attention at the hearing to the consequence of his arguing 
this question on this summons, 1 think that T must give 
effect to my opinion that paragraph 3 of the statement of 
defence is in law a good defence to the action, and I there
fore order that judgment be entered for the defendant with 
costs.

Reporter:
O. H. Bell, Advocate, Regina.
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MASSBY-HARRIS v. LOWE.

1 W. L. R. 213.

Conditional sole of goods—Retaking possession on default in pay
ment of priee—Chattel mortgage—Rescission of contract — 
/■'aila re of consideration.

The defendant ordered from the Massey and Company, Ltd., machinery, 
for the price of which lie gave three promissory notes, which pro
vided “ the title, ownership and right to thé possession of the 
property for which this note is given shall remain in Massey and 
Company, Ltd., until this note or any renewal thereof is fully paid 
with interest, and if default is made in payment of this or any 
other note in their favour, or should I sell or dispose of or mort
gage my lauded property, or if for any good reason Massey and 
Company, Ltd., should consider this note insecure, they have power 
to declare it and all other notes made by me in their favour due and 
payable at any time, and to take possession of their property, and 
hold it until this note is paid, or sell the said property at public 
or private gale, the proceeds thereof to be applied upon the amount 
unpaid of the purchase price.”

The defendant gave two chattel mortgages as collateral security for 
the notes. The notes were afterwards indorsed by Massey and 
Company. Ltd., to the plaintiffs, who on default took possession of 
and sold the property mentioned in the notes and applied the pro
ceeds upon the amount unpaid.

The plaintiff sued for the balance $4S7.40 as due under the chattel 
mortgages.

Held, (1) That, in the absence of provision in the notes that the 
plaintiff could after sale recover the balance, the original agreement 
was rescinded by the sale ;

(2) That ns the plaintiff had no right to recover on the notes, they 
could not recover on the collateral security.

[Newlaxds. J„ March 21st, 1905.

This was an action tried at Moose Jaw by Newlands, J., 
without a jury. The facts are sufficiently stated above.

W. B. Willoughby, for the plaintiffs :—The defendant can
not treat the contract for the sale of the goods as rescinded, 
and refuse to pay the price secured by the chattel mortgages : 
Chapman v. Morton.1 The retaking of the goods under the

*11 M. & w. rtio.

Statement.

Argument.
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Argumviit. terms of the conditional sale did not operate as a rescission 
of the contract, and there was no failure of the consideration 
for the chattel mortgages : Watson Manufacturing Com pang 
v. Sample.- The mortgages contain a provision that the 
plaintiffs may take possession of the property, sell the same, 
apply the proceeds on the amount due and sue for the bal
ance. This provision brings the case wiiliin the judgment 
in Sanger v. Pringle8 at p. 222.

T. C. Joluustone (Grayson with him).—A conditional sale 
is rescinded if the vendors avail themselves of the power re
served by the contract to retake or retain the goods under 
certain contingencies : White v. Smith* There may be a 
right of action and the relation of debtor and creditor may 
exist for the price of the goods, although the property has 
not passed, if the parties have made an agreement to that 
effect : Waterous Engine Co. v. Wilson/’ Where as in the 
present case there is no such agreement, a vendor who retakes 
has no right of action : Perkins v. GrohbenLeanor v. Mc
Laughlin.7 The agreement should not only give the right 
to resume possession, but to sell either with or without notice, 
and to credit purchaser with the proceeds, and it should ex
pressly leave him liable for any difference between the pro
ceeds and the contract price : Sawyer v. Pringle/ Sawyer v. 
Baskerville* 1 fischer v. Canada Permanent L. <C* S. Co."

[20th March, 10(hl.\

Judgment, Xkwlaxds, J.—This is an action on two chattel mort
gages given by the defendant to the plaintiffs to recover 
a balance due thereon amounting to $487.45.

M2 Man. !.. R. 373. *20 O. R. 111 : IS O. A. R. 21S. *2S N. S. 
It. 5. • 11 Man. !.. R 460. '30 L. R. A. S1R (Mich. Sup. Ct.t. 
’32 !.. R. A. 407 ; 105 Pa. 150. *10 Man. L. R. 052. MS O. R. 
273.
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These chattel mortgages were given for a mower and rake 
and a press drill sold by the plaintiffs to the defendant, on 
the conditions that “ the title, ownership and right to the 
possession of the property for which the notes were given, 
should remain in Massey & Co., Ltd. (who afterward as
signed to plaintiffs), until the notes or any renewal thereof 
are fully paid, with interest, and if default is made in pay
ment of this or any other note in their favour, or should I 
sell or dispose of or mortgage my landed property, or if for 
any good reason Massey & Company, Limited, should con
sider this note insecure, they have power to declare it, and all 
other notes made by me in their favour, due and payable at 
any time, and take possession of the property and hold it 
until this note is paid, or sell the property at public or pri
vate sale, the proceeds thereof to be applied upon the amount 
unpaid of the purchase price.”

TTnder this condition the plaintiffs took possession of the 
property mentioned therein, sold the same and applied the 
receipts upon the notes, and now seek to recover the balance 
due upon the mortgage given as collateral security.

There being no proviso in the notes that the plaintiffs can, 
after a sale of the property for which they were given, re
cover the balance due from the defendant, I am of the 
opinion that by the resale the original agreement was put an 
end to, and that as the plaintiffs have no right to recover on 
the notes, they have no right of action on the collateral secu
rity given for the payment of these notes.

Sawyer v. Pringle,8 Arnold et al. v. Player et al., The 
Waterous Engine Work» Co.'s Claim.10

It is contended by the plaintiff that in the mortgages 
given as collateral security there’s a provision that the plain
tiffs may take possession of the property for which the notes

Judgment. 

Nt-wlend*. J

10 22 O. R. 006.
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Jiuignifiit. were given ami sell the same, apply the proceeds on the 
N'»Uiid«,.1. amount due and sue for the balance, and that they are en

titled to recover in this action under that provision; but I 
am convinced, ou a careful study of that provision in the 
mortgage, that it does not apply to the machinery sold by 
the plaintiffs to the defendant for which the notes were 
given, but only to the chattels mentioned in said mortgages, 
viz., the grain sown by the defendant on his farm.

Other defences were raised by the defendant at the trial, 
but it is unnecessary for me to consider them as under the 
above. I think judgment should be entered for him.

Judgment for defendant with costs.

Reporter :

Reginald Rimmer, Advocate, Regina.
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MASSE Y-H ARRIS v. J. MOORE—W. H. MOORE,
CLAIMANT.

1 W. L. R. 215.

Interpleader — Crops raised bit claimant on land alleged to have 
been transferred by defendant fraudulently.

The sheriff seized crops grown on property of the claimant, son of 
the defendant. Part of the property was the defendant's home
stead transferred to the claimant, and part was the property of 
defendant's wife, leased by him verbally to the claimant, under 
authority from the wife.

The claimant purchased the seed grain, hired and paid for the help, 
and paid for twine and harvesting. The defendant did a small 
amount of work on the farm.

Held, that the question of bona fidcs of the transfer from father to 
son did not materially affect the ownership of the crops : that on 
the evidence the claimant was entitled to the crops.

Kilbride v. Cameron.1 followed.
[Nkwlands, J., 27th March, 1905.

This was an interpleader issue tried by Newlands, J. 
The facts are sufficiently stated above and in the judgment. 

W. M. Martin, for claimant and sheriff.
D. J. Thom, for execution creditors.

[27th March, 1905.]

Newlands, J.—Under an execution issued in the above 
suit the sheriff seized a certain quantity of grain grown on 
the N.-E. and S.-E. % of 6-10-15 W2 Meridian, which W. H. 
Moore, the son of the defendant, claims to be his property.

The N.-E. % was the defendant's homestead, and he 
transferred same to the claimant on the 4th December, 1903. 
The S.-E. % belonged to the wife of the defendant and was 
leased by him to the claimant verbally for the season of 
1904.

The evidence shews that the claimant purchased the seed, 
grain, hired and paid for the help, and paid for the twine and 
harvesting. The defendant did a small amount of work on 
the farm but not sufficient, in my opinion, to affect the 
ownership of the crop.

Statement.

Judgment.

« 17 U. (\ C. V. 378.
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Judgment. jn Kilbride v. Cameron,1 it was held by A. Wilson, J., in 
Newiands. J. a ease similar to the present, that “ the question of bona fides 

between the father and son as to the land does not very ma
terially enter into the merits of the subject of this suit, be
cause it might be considered for the purpose of this inquiry 
that these transactions as to the land were not valid as 
against the creditors of the father, and yet that admission 
would by no means determine the right of property of the 
crops in question. The evidence shews that the father did 
not raise the crops or furnish the means for doing so; the 
labour and means were contributed by the son alone. Un
less, therefore, it were to be held that when the land was 
fraudulently transferred, the crops, which were raised upon 
it for and at the sole expense of the fraudulent vendee, could 
Ik* seized as the goods and chattels of the vendor. I would 
not tie able to say that the property in dispute was the pro
perty of the execution debtor and was liable to be taken for 
his debts. . . . The crops, Î think, were upon this evi
dence, the sole property of the creditor."

This decision disposes of the question of the ownership 
of the crops raised on the N.-E. V\ which was transferred by 
the defendant to W. H. Moore, as I think that the evidence 
shews that the claimant alone contributed the labour and 
means for raising the same.

As to the crop raised on the S.-E. this section was 
never the property of the defendant, and I think he had 
authority to lease it to the claimant as the agent of his wife, 
and as the claimant also contributed the labour and means for 
raising the crop on this % section, I think that the grain 
raised on it, as well as the N.-E. %, is the sole property of 
the claimant as against the executing creditor.

Execution creditors to pay the costs of this interpleader.

Reporter :
Reginald Rimmer, Advocate. Regina.
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THE KING v. LOUGHEED.

Criminal law—Seduction of female under promise of marriage 
—Meaning of previous cluiste character ■ - Sufficiency of 
promise of marriage.

The words “previously chaste character” as used in sec. 182 of The 
Criminal ('ode, 1892, do not mean previous reputation for chastity, 
but mean those acts and that disposition of mind by which the 
morals of an unmarried woman may be judged, and therefore when 
an unmarried woman under the age of twenty-one years, who, pre
vious to the date of the seduction under promise of marriage in 
respect of which the charge is laid, has had illicit sexual inter
course with the accused, she cannot be said to be of “previously 
chaste character” unless between the date of such illicit intercourse 
and the seduction complained of there is evidence of reform and 
self-rehabilitation in chastity.

[Court en banc, 7th, 9th July, 1903.]

This was a case reserved by Sifton, C.J., under sec. Statement 
743 of The Criminal Codr, 1892, the prisoner having been 
convicted by him without the intervention of a jury. The 
charge, laid under sec. 182 of the Code, was that the ac. 
cused, at or near the town of Medicine Hat, in or about the 
month of September, 1902, being then above the age of 
twenty-one years, did then and there under promise of 
marriage seduce and have illicit connection with Kate Mc- 
Cutcheon, then being an unmarried female of previously 
chaste character and under twenty-one years of age.

The questions reserved were as follows :—

1. Was I justified from the evidence in holding that 
the witness, Kate McCutcheon, was a woman of previously 
chaste character in September, 1902 ?

2. Does the evidence maintain a charge of seduction 
“ under promise of marriage,” even though there was a pre
existing promise of marriage between the parties dating 
from June, 1901 ?

3. Was the evidence given as to the age of the. accused 
sufficient for the purposes of sec, 182 ?

VOL. VI-, T. L. RBPTI.—6
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Statement The prosecution produced as witnesses at the trial Kate 
McCutcheon, her father and her sister.

No witnesses were called by the defence.

Upon the first two questions, there was only the evi
dence of .Kate McCutcheon, which was in substance that 
after keeping company with her for a month or two, the 
accused had for the first time illicit connection with her 
under promise of marriage in the month of June, 1901 ; 
that the illicit connection was renewed about once a week, 
each time under a separate and distinct promise of marriage, 
from June, 1901, to December 24th, 1902 ; and that as a 
consequence of one of such occurrences of illicit connection, 
which happened in September, 1902, she became pregnant 
with child of which she was delivered in due course. She 
further asserted under oath that she never at any time had 
illicit connection with anyone but the accused.

Argument The case was argued before Wrtmore, Scott and 
Prendergast, J.J.

C. It. Mitchell, for the Crown.
P. ./, Nolan, for the accused.

[9th July, 1903..]

The judgment of the Court was delivered by

Prendergast, J.: -The first point to be determined 
seems to be: what constitutes “previous chaste character” ?

It is first to be observed that sec. 182, on which the 
charge is based, is contained in Part XIII. of the Code, 
headed “Offences against Morality,”—from which it is 
reasonable to assume, at least in a general way, that the ob
ject of this enactment is to protect the morality or chastity 
of female minors.

Bouvier1 defines character as “the possession by a per
son of certain qualities of mind or morals distinguishing him

Judgment

l Law Dictionary (2nd ed.) p. 308.
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from others.” It is true lie says further on that the dis- Judgment 
tinction between character and reputation is not regarded prendergaet. j 

in the Statutes or in the decisions of the Courts ; but this is 
in a sub-division of the commentary dealing with character 
only with respect to evidence. In the American & English 
Encyclopaedia of Law,8 also under the word “character” 
the following is laid down : “Under all the Statutes as to 
seduction, the previous good character for chastity of the 
woman alleged to have been seduced, is one essential ele
ment of the offence and is always in issue;” and reference 
is made to foot-note 4, which is to the effect that the 
Statutes of many States of the American Union—amongst 
others Alabama, Indiana, Iowa, Kentucky, Michigan and 
New York—have been held to require that the injured 
female should be actually chaste and not merely have a 
good reputation in that respect.

Of course, this is not law creating a precedent here and 
binding on this Court as such; at the same time, and more 
particulary as we cannot turn for more light to the English 
law, which does not recognize such an offence, it represents 
the opinion of men of legal training on statutory enact
ments similar or practically similar to the one which is now 
being reviewed.

As to the word “chaste” in connection with character, 
its meaning is made clear enough by the context.

The Court is of the opinion on the foregoing, consider
ing particularly the part or division of the Code in which 
sec. 821 is incorporated, that the words “previously chaste 
character,” do not mean previously chaste reputation, but 
point to those acts and that disposition of mind which con
stitute an unmarried woman's virtue or morals. Can it be 
said, that, in this sense, the woman here in question was in 
September, 1902, of “previously chaste character,” The fact

(2nd ed.) vol. 5, p. 871.
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Judgment that she had had illicit connection with the accused from 
rrcndcrg«»i, j week to week for the space of fifteen months previous to the 

said date precludes this Court from reaching an affirmative 
conclusion.

I do not mean to infer that there cannot, under par
ticular circumstances, be a second seduction of the same 
woman, by the same, and possibly even another, man. I 
would rather incline towards the affirmative, and it has, in 
fact, been held by the American Courts,8 that a woman may 
have been guilty of unchaste conduct, and subsequently be
come chaste in legal contemplation and be the subject of 
seduction. And it does seem reasonable to hold that an 
unfortunate woman who has once surrendered herself 
should not, on that account alone, irrevocably be deprived 
of the protection ot the Statute. But there must be, at all 
events, between the two acts of seduction, such conduct and 
behaviour as to imply reform and self-rehabilitation in 
chastity, which the behaviour of the young woman in this 
case leaves no room to infer.

The second question bears on the sufficiency of the 
promise of marriage at the time of the act complained of, 
when there had already been a first promise made in June, 
1901, and many others subsequently. In view of the finding 
of the Court on the first question, this one does not calif or 
any further consideration.

It does seem, however, that this young woman’s faith 
in the accused should have been shaken long before the 
occurrence in question, and it is rather difficult to believe 
that this particular promise of September, 1902, repeated 
for the sixtieth or seventieth time under the very same cir
cumstances, was really and truly the inducement to which 
she allowed herself to y ield on that day.

There does not seem to be any doubt, and the learned 
Chief Justice seems to have felt, that were it not for the 
limitation of time prescribed by the Code to enter prosecu-
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lion, the accused might have been found guilty on the 
charge with respect to the first occasion of illicit connection 
in June, 1901, which constitutes really the seduction, but 
confined as we are within this limitation of time, the charge 
cannot be sustained.

The third question, which simply bears on a rule of 
evidence, need not be considered.

In the opinion of this Court the conviction should be 
quashed and the accused discharged.

Reporter :
Alex. Ross, Regina.

Conviction quashed.

MAXFIELD v. INSKIP.

Legal Profession Ordinance—Annual Certificate—Disqualifica
tion of Advocate for nonpayment of annual fee.

Held, that an advocate who neglects to pay hia annual fee to the Law 
Society becomes disqualified from practising only after the expiry 
of the service of time limited in the notice required to be given by 
the rules.

[Court en banc 16th January, 1904. ]

One D. was enrolled as an advocate of the North-West 
Territories in May, 1903, and in October, 1903, issued the 
writ of summons on behalf of the plaintiff in this action. 
It appeared that D. had at the time of his enrolment paid his 
call fee, which was all that had been demanded of him, 
and had not pai l the annual fee required to be paid by 
practising advocates. The defendants took out a summons 
to set aside the writ on the ground that it was issued by an 
advocate who was not entitled to practise. No. notice of 
default had been served upon D. by the Law Society as pro
vided by the rules. On the return of the summons before 
Sifton, C. J., the application was dismissed. The defendants 
appealed.

Judgment

Prendergast, J

Statement
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The appeal was heard before VVetmore, Scott, and 
Prendergast, JJ.

R. B. Bennett, for appellant.
C. A. Stewart, for respondent.

\16th January, 1904 ]

The judgment of the Court was delivered by

Scott, J. : This appeal must be dismissed with costs, 
the Court being of the opinion that Rule 60 of the Rules of 
the Law Society must be construed as being subject to the 
provisions of Rules 61, 62, and 63, and that such being the 
case the non-payment of the prescribed annual fee on the 
day fixed for the payment thereof does not disqualify an 
advocate from practising. Such disqualification ensues only 
upon his being in default, after the notice prescribed by 
Rules 61 and 62, has been given.

The Court is unable to accept the construction of the 
appellant’s counsel that Rule 60 is applicable only to advo
cates who have failed to take out their first certificate under 
Rule 59 after their admission.

Appeal dismissed with costs

SASKATCHEWAN LAND AND HOMESTEAD CO. 
v. LEADLEY.

Practice—Issue of writ in wrong district—Setting aside.

Where the provisions of The Judicature Ordinance fix the judicial 
district in which a writ must issue in any action, a writ issued in the 
wrong judicial district is a void, not merely an irregular, proceed
ing, which cannot he cured by an order transferring the cause into 
the proper district. Judgment of Scott, J., reversed.

Remarks by Scott, J., on the proper practice where a summons to 
set aside proceedings for irregularity is itself irregular in omitting 
to give the grounds relied upon.

[Scott, J., 23rd November, 1903.]
[Court en banc, 12th January, 16th April, 190j.]

This was a summons on behalf of the defendant John T.
Moore, to set aside the writ and all other proceedings in the
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action on the grounds that he was served within the juris- Statement 
diction with a writ to which was attached an order for ser
vice out of the jurisdiction ; that the copy of the writ served 
upon him did not show that the original was under the seal 
of the Court, and that the writ was improperly issued from 
the office of the Deputy Clerk of the Court of Edmonton, 
since the cause of action did not arise and none of the de
fendants resided or carried on business within the district 
of that Deputy Clerk, but some of them did reside in the 
district of the Clerk of the Court at Calgary.1

The action was brought for relief in respect of the deal
ings by the defendants with certain lands, some situate in 
the district of the Clerk of the Court of Calgary, some in 
Assiniboia and some in Saskatchewan, which were claimed 
by the plaintiffs. Of the four defendants, two resided at 
Toronto, Ontario, and the remaining two, of whom the ap
plicant was one, resided at the time the action commenced 
at Red Deer, likewise in the district of the Clerk at Cal
gary. The plaintiff’s advocates being under the impression 
that all the defendants resided in Toronto, issued the writ 
at Edmonton, and having obtained an order restraining the 
Registrars of the proper Land Titles Offices from regis
tering any documents affecting the title to the lands, 
applied for and obtained an order for leave to issue a con-

i Section 4 of The Judicature Ordinance, Con. Ord. (1898). c.
21, provides that “(1) Suits shall be entered and, unless otherwise 
ordered, tried in the judicial district where the cause of action 
arose or in which the defendants or one of several defendants, re
sides or carries on business at the time the action is brought. (2) If 
in any judicial district there is a district of a deputy clerk established 
by ordinance, suits in which the cause of action arose or the defend
ant resides in such deputy clerk’s district, shall be entered in the 
office of the deputy clerk, and suits in which the cause of action arose 
or the defendant resides in the remaining portion of the judicial dis
trict, shall be entered in the office of the clerk of the Court, and if in 
any suit the cause of action arose in the deputy clerk’s district, and 
the defendant resides in the other portion of the judicial district or 
vice verm, the suit may be commenced in either the clerk’s or the 
deputy clerk’s.

At the date of the issue of the writ the north boundary of Town
ship 42 constituted the dividing line between the districts of the 
clerk of the Court at Calgary and the deputy at Edmonton.
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current writ of summons for service upon all the defendants 
at Toronto, the time limited for appearance being thirty days. 
Copies of the concurrent writ were served upon the two 
defendants found in Toronto, the Red Deer defendants being 
served with copies of the original writ in which the time 
for appearance was limited to twenty days, but the appli
cant was at the same time served with a copy of the order 
for service out of the jurisdiction. He was also served with 
a copy of the interim injunction order.

0. if. Biggar, for defendant John T. Moore.

N. D. Beck, K.C., for plaintiffs, objected that the sum
mons was defective in that the grounds of the application 
being, as shewn by the affidavits, merely certain irregulari
ties, they should under Rule .540 have been set out in the 
summons.

[November 23rd, 1903 ]

Scott, J. :—1The applicant having being served with a 
copy of the writ of summons for service within the jurisdic
tion, could not have been in any way misled or prejudiced 
by the fact that, apparently by inadvertence, he was served 
with a copy of an order for the service of another writ upon 
him That objection can not, therefore, be sustained.

The second objection, that the copy of the writ served 
did not show that the original was sealed, does not consti
tute a ground for setting aside the original writ or, in fact, 
any of the proceedings except perhaps the service of the 
writ, and I entertain a doubt whether it afforded a sufficient 
ground for setting aside even the service since it does not 
appear to me to be an irregularity which would prejudice 
or affect the applicant.

As to the third ground I am of opinion that the entry 
of the action with the Deputy Clerk at Edmonton was not 
authorized. In my view sub-sec. 2 of sec. 4 of The Judicature 
Ordinance, applies, and the action, if entered in this judicial
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district, should have been entered with the Clerk at Calgary. Judgment 
I think, however, that the entry of the action in the wrong Scott, J 
d'itrict, or with the wrong clerk in a district, is not a 
nullity unless so directed by the Court or a Judge under 
Rule 538 2 There is a wide distinction between the entry 
of an action in a Court which has no jurisdiction to entertain 
it and its entry in a wrong office of a Court having such 
jurisdiction. The Supreme Court for each district is not 
a separate Court from the Court in other districts. They 
are all one and the same Court, and, a suit over which it has 
jurisdiction having been entered in it, though in the wrong 
district or sub-district, I fail to see why it or a Judge there
of cannot cure the defect in the procedure by directing that 
the suit shall be transferred to and carried on in a proper 
district. If such an order were made in the present case 
the applicant would not, so far as I can see, be in any way 
prejudiced by it, and, such being the case, no object will be 
obtained by putting the plaintiff to the unnecessary expense 
of commencing his action anew.

The order will, therefore, go directing the transfer of 
the action and all proceedings therein to the office of the 
Clerk at Calgary, the plaintiffs having the light to enter 
their action there, the applicant to have the costs of his ap
plication on final taxation.

As to the preliminary objection I hold that the summons 
was irregular in that it did not state the objections relied 
upon, but I do not think that it should be discharged 
on that ground. The applicant should have been called 
upon to state his objections, and, having stated them, an 
enlargement should have been granted to enable the 
plaintiffs to answer them. Upon the return of the summons

a Rule 538 is as follows :—*' Non-compliance with any of the 
provisions of this Ordinance shall not render any proceedings void 
unless the Court or a Judge shall direct, hut such proceedings may 
be set aside, either wholly or in part as irregular, or amended or 
otherwise dealt with in such manner and upon such terms as the 
Court or a Judge may think fit. ”
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Judgment the applicant stated his objections and the plaintiffs obtained 
Scott, J an enlargement for 14 days, which gave them ample time to 

answer.

The defendant John T. Moore appealed, and the appeal 
was heard before Sifton, C.J., Wetmore, and Prender- 
GAST, JJ..OH 12th January, 11)04.

Appeal The same counsel appeared.
[April 15 th, 1901]

The judgment of the Court was delivered by

Judgment WETMORE, J.:—According to sec. 48 of The North- West
Territories Act,* the Supreme Court of these Territories is, 
within the Territories, clothed with all the jurisdiction, 
power and authorities that the Courts of Common Law at 
Westminster or the Court of Chancery in England were 
clothed with on the 15th July, 1870. I can quite under
stand, therefore, that a case might arise where neither the 
cause of action would arise within the Territories or any de
fendant reside there, and yet this Court might have jurisdic
tion. In such case sec. 4 of The Judicature Ordinance would 
not apply. Probably when such a case does arise it may af
ford an opportunity for a very interesting discussion as to in 
which clerk’s or deputy clerk’s office the cause is to be en
tered. I do not consider it necessary to consider that ques
tion at present, because this is a case when sec. 4 can be 
worked out. Two of the defendants, and two only, resided in 
the Territories at the time the action was brought, and they 
resided in the district of the principal clerk for the Judicial 
District of Northern Alberta. There is no pretence that 
any of the defendants carried on business in the district of 
the deputy clerk. It is clear, therefore, that this action 
ought to have been entered and commenced in the office of 
the principal clerk. Whenever a case arises in which this

Rev. Stat. (1888) c. 50.
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section ot the Ordinance is applicable, it ought to be ob- Judgment 
served, and it is no answer to an objection that it has not Wetmore, j 
been to set up that a case may arise which that section 
would not cover. Neither is it any answer to show that the 
action was entered and commenced in the wrong office by 
mistake or under a wrong impression. I presume that some 
excuse of that sort might be set up in pretty nearly every 
instance when an unauthorized procedure has been taken.

The order appealed against was made under Rule 538, 
quoted supra, which is the same to all intents and purposes 
as Rule 1 of Order LXX of the Knglish Rules. The learned 
Judge no doubt came to the conclusion that the omission 
to enter this action in the office of the principal clerk was 
a non-compliance with sec. 4 of the Ordinance. With very 
great respect for my learned brother's opinion, I think this 
error went further than a mere non-compliance with the 
Rule. The plaintiff did not merely omit to do something 
that he ought to have done under the Rule, but he did some
thing which under the Rule he ought not to have done. The 
proceeding was bad ab initio, and is open to similar remarks 
as those made by the Judges in Anfaby v. Praetorius.4 * In 
that case a judgment against the defendant had been prema
turely entered. The defendant applied to set it aside and the 
Divisional Court ordered it to be set aside on the terms of 
the defendant paying the sum of £34 into Court by a day 
specified. The defendant appealed, claiming that the judg
ment having been wrongfully obtained, and it was held that 
he had a right to have it set aside ex debito jusliciae. Coun
sel for the plaintiff attempted to support the order of the 
Divisional Court on the ground that the Court had power to 
set the judgment aside on terms under Order LXX, Rule 1.
But the Court of Appeal upheld the contention for the de
fendant. Fry, L. J.,6 dealing with the rule referred to, 
says : “In the present case we are not concerned with au in-

4 (1888 ) 20 y. B. D. 764 ; 57 L. J. Q. B. 287 ; 58 L. T. 071 ; 36
VV. R. 487. 6 20 y. B. D., at p. 760.
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Judgment stance of non-compliance with a rule or an irregularity in 
Wetmore, J acting under any rule. The irregular entry of judgment 

was made independently of any of the rules ; the plaintiff 
had no right to obtain any judgment at all.” So in this 
case, we are not concerned with an act of non-compliance 
with a rule or with an irregularity in acting under a rule. 
The plaintiff had no right to issue the writ of summons in 
question at all, and, to paraphrase the language of Lopes, 
L J.,* “ the issue of writ was not an act done within the 
Ordinance.”

While I do not wish, as Lopes, L.J., did, to go so far 
as to lay down to what extent Rule 538 was meant to apply, 
I do hold that that rule was not intended to apply to a case 
like the one now under consideration here. Not only has 
there been a non-compliance with the Ordinance, but the 
whole proceeding is entirely unauthorized and bad and I can
not see how any order of a judge can make it good. I am 
also very much impressed with an argument presented in the 
factum of the appellant that this unauthorized process and 
procedure cannot be made good and valid by the - iple pro
cess of transferring the proceedings to the prim al clerk’s 
office. It is true that this case has been comp' ited by the 
Leadleys having appeared. By doing so ’ nceive that 
they have submitted to the jurisdiction, but I cannot see 
how that can affect John T. Moore, who has not submitted 
to the jurisdiction.and has a right to have the proceedings 
set aside ex débita juêtitiae.

In my opinion, the order of my brother ScoTT should 
be set aside and the writ of summons and all subsequent pro
ceedings and the injunction order set aside as regards the 
defendant John T. Moore, with costs, and that the plaintiff 
should pay John T. Moore his costs of this appeal.

Order accordingly.

Reporter

Alex. Ross, Esq., Regina.
«20 Q. B. D., at p. 771
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KING v. TOTO.

Criminal law—Appeal from refusal of trial judge to reserve case
—Application not made at trial—Discretion oj trial Judge.

On the trial of the accused before a judge without a jury his counsel 
objected that the accused was entitled to be tried by a jury, but 
the objection was overruled and the trial proceeded, no application 
being made for a reserved case. The accused was convicted and 
sentenced, and two days afterwards an application was made to the 
trial Judge to reserve a case for the Court of Appeal. The appli
cation was refused.

Held, that an appeal from the refusal of the trial Judge to reserve a 
case on a question of law arising during a criminal prosecution lies 
only when the application is made at the trial, and although after 
the trial the Judge might still, in his discretion, reserve a case, yet 
if he refused, no appeal lay.

[Court en banc, 11th October, 15th October, 1904.]

Statement
This was an application under sec. 744 of The Criminal 

Code, 1892; as amended by chap. 46 of 63-64 Vic , for leave 
to appeal from the decision of Harvey, J., on an applica
tion made two days after the conviction and sentence of the 
prisoner by him, refusing to reserve for the decision of the 
Court of Appeal the question whether he had the right to 
try the prisoner summarily without the latter’s consent.

The accused was charged under sec. 241 of the Code :
( 1 ) With having, with intent to do grievous bodily harm to 
one Christina McLeod, unlawfully wounded the said Chris
tina McLeod ; and (2) with having with the like intent un
lawfully caused grievous bodily harm to the said Christina 
McLeod.

The appeal was heard before Sifton, C.J., Wbtmorb, Appeal 
Scott, Prbndergast, Nbwlands, and Harvby, JJ.

[October 15th, 7904.]
R. Rimmer, for prisoner.
No one for Crown.
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The judgment of the Court was delivered by

Wetmore, J.:—The facts upon which this application 
is based are not set forth by any material whatever except 
the statement of counsel for the accused. No person ap
peared to oppose the application. I have some doubts, there
fore, whether the facts have been properly brought before 
the Court. However, we have, upon inspecting the charge 
and consulting with the learned trial Judge, been able to 
arrive at the facts material to this application, and possibly 
that may be sufficient and according to practice. I may say 
that the facts as stated by the learned Judge are substan
tially the same as stated by the counsel. The ground upon 
which the application is based is that the accused had a 
right under sec. 67 of The North-West Territories Actto be 
tried with a jury, and that he did not consent to be tried 
by the Judge in a summary way as provided for in that sec
tion. At the trial and before any evidence was given the 
counsel for the accused drew the attention of the Judge to 
secs. 66 and 67 of The North West Territories Act, and asked 
him how the accused was to be tried, and he replied that he 
had power to try him in a summary way. The trial then 
proceeded without further remark or comment. Neither 
counsel for the accused nor any person on behalf of the ac
cused at any time during the trial claimed or insisted that 
the accused had a right to trial by jury, and the learned 
Judge was not at any time during the trial applied to to re
serve the question or any question. A couple of days after 
the accused was convicted and sentenced his counsel applied 
to the Judge to reserve the question, which application here- 
fused on the grounds that it had not been made during the 
trial. This application is therefore made to this Court.

I am of the opinion that it is not open to the accused to

i R. S. C. (1886) c. 60.
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make this application. Section 743 of the Code provides Judgment 
for reserving questions of law arising in criminal cases.8 Wetmore, J

I have no doubt that the trial Judge has the power to re
serve a question of law under sec. 743 (2), even after the trial 
and after sentence and although no application has been 
made to him to do so. Reg. v Paquin,3 and Reg. v Brown,4 
in effect lay that down, but they go no further than that so 
far as the question now before the Court is concerned.

The “ party applying” in sec. 744, is the party who 
has applied under sec. 743 (3), and his application is to be 
made “ during the trial.” It must be assumed, therefore, 
that it cannot be made at any other time for the purpose of 
founding a motion such as the one now under consideration.
No such application was made during the trial of this case.
Upon the application made to reserve the question after the 
trial the learned Judge might, if he saw fit, have then re
served the question, but he did not see fit in the exercise of 
his discretion, and no application having been made to him 
during the trial this motion cannot be entertained.

Application refused.

Reporter :
Alex. Ross, Esq., Regina.

8 The Criminal Code, 1892, s. 743, provides that “ (2) The Court 
before which any accused person is tried may either during or after 
the trial reserve any question of law arising either on the trial or on 
any of the proceedings preliminary, subsequent or incidental thereto 
or arising out of the direction of the Judge for the opinion of the 
Court of Appeal,'*

“(3) Either the prosecutor or the accused may during the trial 
either orally or in writing apply to the Court to reserve any such 
question as aforesaid and the Court, if it refuses to reserve it, shall 
nevertheless take a note of such objection."

Section 744 provides that, "If the Court refuses to reserve the 
question, the party applying may move the Court of Appeal as here
inafter provided."

a (181)8) g Çun. C. C. 134. 4 (188») 10 Cox C. C. 715,
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PATTERSON v. LANE.

Half breed scrip certificate—Act/uisition of right» in—Purchase.

The payment of money to a half-breed entitled to land scrip, and the 
delivery of the scrip certificate by the half-breed to the person pay
ing conveys to the latter no right in the certificate, the transaction 
being no more than an agreement by the half-breed to exercise his 
rights under the certificate as he may be directed, and the delivery 
of the certificate being merely to protect the person paying the 
money against the exercise of such rights adversely to him.

An assignee of the person who made the original agreement with the 
half-breed has, therefore, no rights against an innocent purchaser 
from the half-breed of the land allotted to him under the certificate.

[Court en banc, 11th July, 18th October, 1004»]

This was an appeal from the judgment of SlFTON, C.J., 
at the trial, dismissing the plaintiff’s action. The facts ap
pear in the judgment.

C. A. Stuart, for plaintiff (appellant.)
James Muir, K.C., for defendant (respondent.)

[18th October, I90J J

The judgment of the Court (Wetmoke, Scott, Prbn- 
ergast, Newlands and Harvey, JJ.) was delivered by

Harvey, J.:—Sometime prior to the 7th day of Novem
ber, 1900, one P. J. Nolan, an advocate of Calgary, had a 
transaction with a certain half-breed named Justine Rou- 
selle, of Lacombe, with reference to some land scrip, which 
transaction is referred to in the evidence as a purchase of the 
scrip, and at such time Nolan appears to have received from 
her a document known as a scrip certificate. This document 
is not in evidence nor is there any evidence as to its exact 
nature, but it appears from the evidence that it is a document 
certifying that the person named therein is entitled to a 
certain quantity of land which he may select or locate by 
presenting himself at the proper government land office and
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Harvey, J

On the 25th of March, 1901, the said Nolan received 
from the defendant the sum of $200, for which he gave a 
receipt in the following words :

Calgary, Alta., Mar. 25, 1901.
Received from George Lane, Esq., the sum of two 

hundred dollars ($200), the same to be applied on purchase 
of half interest in two parcels of Dominion land scrip ; re
turns to be made at the expiration of 30 days from date, 
and Mr. Lane to receive half of net profits of sale of same.

P. J. Nolan.

Subsequently, on the 2nd day of July, 1901, the said 
Nolan received from the plaintiff the sum of $150, for which 
he gave a receipt in the words following :

Received from J. D. Patterson, Esq., the sum of $150.00 
(one hundred and fifty dollars) in trust to be applied in the 
purchase of an additional land scrip which I agree and un
dertake to locate (on lands to be named by said J. D. Pat
terson) within two weeks from this date. The balance to 
be paid on location of said scrip and execution of transfer 
to said J. D. Patterson, and I also agree and undertake to 
locate the Charles Anderson land scrip already secured with
out further expense to said J. D. Pattersou.

P. J. Nolan.

Calgary, July 2nd, 1901. Advocate.

In November and December, 1902, the defendant paid to 
Nolan further sums amounting to $700, which are alleged to 
have been paid for the remaining half interest in the land 
scrip mentioned, the defendant claiming that the first pay
ment of $200 made by him had paid for a oue-balf interest

VI.] PATTERSON V. LANE.

signing a formal application in which the particular land is 
described and making a statutory declaration as to certain 
facts.

?pl. VI., t. l. uni.-7
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in the said scrip (which Nolan swears to have been the case), 
and a few months later Nolan procured the attendance of 
the half-breed Justine Rouselle the person named in the 
scrip certificate, at the Dominion lands oEce at Calgary, 
where she complied with the requirements of the oEce, de
livering up her scrip certificate and making the necessary 
application and statutory declaration to have her rights un
der the scrip certificate applied on a certain parcel of land 
which she on the same day transferred to the defendant.

The plaintiff in his statement of claim alleges that the 
scrip certificate of Justine Rouselle was purchased by Nolan 
for him in pursuance of the agreement between them partly 
set out in the receipt dated July 2nd, 1901, and that Nolan 
thereafter held the same as trustee for him, and he claims to 
be the owner of the scrip certificate and entitle to the bene
fit of it and to the benefits of the rights and interests of Jus- 
tine Rouselle under and by virtue of it, and asks to be so 
declared.

The Chief Justice, before whom the case was tried, dis
missed the action, and from his judgment the plaintiff now 
appeals to this Court.

At the close of the argument before this Court the plain
tiff’s counsel for the first time applied for an amendment of 
his statement of claim so as to allege, instead of the purchase 
of the said scrip after and in pursuance of the agreement be
tween him and Nolan, the appropriation by Nolan of the 
scrip certificate then in his possession and the assent thereto 
by the plaintiff. In my view of this case it is not necessary 
to consider whether this amendment should be permitted or 
not, since I am of opinion that the plaintiff cannot succeed on 
the facts under any pleadings. The plaintiff’s whole case is 
based on the view that the scrip certificate is a valuable se
curity and can be transferred by delivery so as to confer on 
the person to whon it is delivered the rights of the person 
named in the certificate. With this view, on the evidence
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before us, I wholly disagree. The evidence of the Dominion 
Lands Agents shows that no rights to any lauds will be re
cognized under the scrip certificate unless and until the per
son named in the certificate presents himself in person at the 
proper Lands Office and indicates in the proper way the par
ticular lands which he wishes to receive and have appropri
ated to the scrip. It would appear, therefore, that what is 
commonly spoken of as a sale of scrip is nothing more than 
an agreement on the part of the person named in the scrip 
certificate to appear at the proper office and comply with the 
regulations and requirements necessary to obtain title for the 
purchaser to the lands he may select, and the delivery of the 
scrip certificate merely secures the purchaser against its use 
by the person named in it to the prejudice of the purchaser. 
In this view it is immaterial whether Nolan intimated to 
the plaintiff his intention of having the scrip certificate ap
propriated to meet his obligation to the plaintiff or not, for 
even if he did the plaintiff could acquire only such rights 
as Nolan had or could dispose of, and, as pointed out, Nolan 
did not acquire Rouselle’s rights by becoming holder of the 
scrip certificate, and those rights continued in Rouselle until 
exercised in the manner indicated. Whatever rights the 
plaintiff had were against Nolan, and, the scrip certificate 
having now passed out of his possession to an innocent 
third party for value, it cannot be reached by the plaintiff.

For the reasons mentioned I am of opinion that the 
judgment of the Chief Justice is correct, and that the ap
peal should be dismissed with costs.

Appeal dismissed with costs.

Reporter :
Alex. Ross, Esq., Regina,

Judgment 

Harvey, J
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GASS v. McCAMMON.

Landlord and tenant—Holding over after expiration of tenancy 
for a year—implied tenancy from year to year— Rebuttal of.

A letter from the landlord posted to the tenant before the expiration 
of a lease for a year, proposing that after its expiration the tenant 
should hold from month to month, is not sufficient, if the letter is 
not received by the tenant, to displace the tenancy from year to year 
which arises by implication from the tenant’s holding over and pay
ing rent after the expiration of his term.

[Court en banc, 11th, 18th Oct., 1904.] 

This was an appeal from the judgment of Newlands, I., 
discharging an originating summons issued by the landlord 
to recover possession of the premises in question.

These had been leased to the tenant for a year, which 
expired on 8th August, 1903. The tenant continued in pos
session after that date and paid rent. On 6th October, 1903, 
the landlord gave him a month’s notice to quit, and on 4th 
December following obtained his summons for possession. 
The tenant relied upon his holding over, having made his 
tenancy a tenancy from year to year, and in answer to this 
the landlord produced a letter from the tenant under date of 
20th July, 1903, referring to a proposal by the landlord to 
sell the premises to him and adding “ in case I do not pur
chase, are you willing to renew the lease for one year?” 
and a copy of his reply thereto as follows :

Moose Jaw, July 26th, 1903. 
T. J. McCammon, Esq., Moose Jaw :

Dear Sir :—Yours to hand re leasing the store you now 
occupy of me on lot 2, block 111, for a term of one year 
longer. I will not re-lease building to you for one year, as 
I want to sell same, but you can remain in building as a 
monthly tenant, until I sell same, and I will give you a 
month’s notice to get out.

Yours truly,
(Sgd.) E. Gass,

Per Attorney C. A. Gass,
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It was sworn that this reply was posted at Moose Jaw on Statement 
the day of its date, addressed to the tenant at that place.

The tenant positively denied having received it, stating 
that the notice of 6th October was the first notice of the 
\ ind advising him that he would not be permitted to con
tinue as tenant.

Nkwlands, J., dismissed the application, holding that, 
as the letter of 27th July was not an acceptance of the ten
ant’s offer, but contaiued a new pro;>ositiou, it did not affect 
the tenant until he received it, and that there was conse
quently no new tenancy or anything to rebut the presump
tion that the tenant held over as tenant from year to year.

The landlord appealed and the appeal was argued before 
Sikton, C.J , Wetmore, Scott, Prbndbrgast and Har
vey, JJ.

IK. B. Willoughby, for landlord.
Alex. Rose, for tenant.

[Oct. 18th, 1904]

The judgment of the Court was delivered by

Sifton, C.J. :—The letter of 27tb July is an apparent Judgment 
answer to a portion of a letter of the tenant of July 20th, but, 
without any further letter from tenant, two other letters 
were mailed and received, dated August 8th and August 
10th, referring to same letter of July 20th, but saying no
thing about the lease. This might raise a suspicion that 
the letter of July 27th was an after-thought for the purposes 
of this proceeding, since it is sworn positively that it never 
was received by the tenant. In my view of the case, how
ever, this is immaterial.

Unless the landlord can prove a new contract for a 
monthly tenancy, the legal presumption is absolute in favour 
of the contention of the tenant and in this the landlord has 
failed. The letter of July 27th, in so far as it might be
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Sifton, C J

Statement
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considered a notice to quit, was entirely unnecessary, as the 
tenancy expired on 8th August without any action on his 
part, and therefore the only material part of the letter was 
an offer to rent the premises to the tenant on a monthly 
basis, an entirely new contract, never previously discussed, 
and one which could under no circumstances be considered 
binding on the tenant until received and accepted by him. 
The appeal should be dismissed with costs.

Appeal dismissed with costs.
Reporter :

Alex. Ross, Esq., Regina.

LEADLEY v. GAETZ.

Trespass—Cancellation of agreement for sale oj land—Plaintif 
not in possession—Amendment of pleadings.

An action for trespass cannot be maintained unless the plaintiff has 
been in actual possession of the land.

An application to amend the pleadings by adding a claim for recovery 
of possession of the land was refused on the ground that to do so 
would give the plaintiff an entirely new action.

[Court en banc, 26th July, 18th October, 1904,]

This was an appeal from the judgment of Sifton, C.J., 
at the trial, dismissing the plaintiffs’ action for trespass to 
their lands.

The plaintiffs were the registered owners of the locus in 
quo. On the 15th April, 1899, The Saskatchewan Land and 
Homestead Co. and the defendant entered into an agreement 
in writing whereby the company agreed to sell and the de
fendant to purchase the land in question. The purchase 
price was payable by instalments. The agreement contained 
a clause whereby it was provided that time was to be of the 
essence of the agreement, and that unless the payments were 
punctually made the company would be at liberty to re-enter 
upon and sell the lands, and that all payments made on ac-
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count of agreement would be forfeited. The defendant Statement 
at the time of the execution of the agreement paid the first 
instalment of the purchase money and immediately after
wards entered into possession of the land, and continued in 
such possession. Further instalments of the purchase 
money fell due on the first days of January in the years 
1900,1901,1902 and 1903, and were not paid. The plaintiffs 
took the land subject to the agreement. About 1st Decem
ber, 1902, the plaintiffs caused the defendant to be served 
with a notice that owing to his repeated defaults in making 
the payments they had cancelled the agreement, and that 
they entered upon and repossessed themselves of the land, 
but no other re-entry or re-possession of the land was ever 
made by the plaintiffs or on their behalf. On the 28th or 
30th April, 1903, one Hogg, the plaintiffs’ inspector of lands, 
acting under the instructions of the plaintiffs’ duly constitut
ed agent, went with a man named Butter to the land in 
question. They found the defendant there. He had a 
fence post in his hand and told Hogg that he had been ad - 
vised to hold possession if he had to do so by force. Hogg 
asked him if he intended to follow that advice. He said he 
did. He also said that the gates were locked going into 
broken land and he would by force prevent Hogg's enter
ing. Nothing more was done by either party. This was 
the trespass complained of.

The appeal was heard before Wetmore, Scott, Prbn- 
dbrgast, and Newlands, JJ.

' ' O. it. lliyi/ar, and Geo. W. Green, for plaintiffs.

Jan. Muir, K.C., and J. L. Crawford, for defendant.

[October 18th, 190*] '

The judgment of the Court was delivered by

Wetmore, J. :—I am of opinion that the plaintiffs had Judgment 
no actual possession of the land to enable them to maintain
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an action for a trespass of this character. The defendant 
was the plaintiffs’ tenant and had the actual possession. It 
is true that he may have only been a tenant at sufferance, 
and an action of ejectment, or rather an action to recover 
possession of the land, might have been brought against him 
without notice to quit or demand of possession, but the de
fendant was nevertheless a tenant and an action of trespass 
would not lie against him under the circumstances until the 
plaintiffs had actually re-entered. In Litchfield v. Ready 
Parke, B., in delivering the judgment of the Court, lays 
down the following : “ Indeed it is common learning that an 
action of trespass cannot be maintained without an actual 
possession by entry on the laud.” That has always been 
my understanding of the law. There is no evidence in this 
case that the plaintiffs had re-entered before the alleged 
trespass.

Having reached this conclusion, it is not necessary for 
me to discuss the other questions raised on the appeal except 
that of the application to amend the statement of claim by 
adding to the prayer for relief a claim for possession of the 
land. This application ought not to be granted. It would 
involve a recasting of the whole statement of claim. The 
statement of claim asserts that the plaintiffs were in posses
sion of the land in question, and that the defendant entered 
upon the possession. In order to support the proposed 
amendment it must be alleged that the defendant was in 
possession. To grant the amendment would practically give 
a new action altogether. In my opinion, the judgment of 
the Chief Justice should be affirmed and this appeal dis
missed with costs.

Appeal dismissed ivith costs.
Reporter :

Alex.. Ross, Esq., Regina.

l (1850) 6 Ex. 080, at p. 0U ; 20 L. J. Ex. 51.
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KING v. CORNELL.

Crown case Reserved—Extorting money by accusing a person of 
offence—Admissibility of documents as part of res gestae—
Sufficient statement of offence.

On the trial of a charge for extorting money by threatening to accuse 
of an offence a letter written to a third party by the person threat
ened at the time of the threats and at the instigation of the accused, 
but not read by him, is not admissible in evidence as part of the 
res gestœ or otherwise.

A summons issued by a justice of the peace citing the accused to 
appear and answer a criminal charge is a “document containing an 
accusation” within the meaning of s. 406 (c) of The Criminal 
Code, 1892.

A summons issued as above need not have been issued at the instiga- 
gation of the informant with the intent aforesaid, but the offence is 
complete if the summons is issued by a third person for the purpose 
of extortion.

A charge that A. B. “did unlawfully abuse a mare the property of 
C. D., contrary to the Statutes of Canada, s. 512,” is sufficiently

[Court en banc, 11th, 18th October, 1904.]

This was a case reserved by Wktmorr, J., before Statement 
whom, sitting with a jury, the defendant Cornell was 
charged jointly with one Clement, on two counts, with (1) 
having, with intent to extort or gain money from one 
Geo. Olinstead, accusing the said O)instead of unlawfully 
abusing a mare, and (2) having with the said intent, 
caused the said Ol instead to receive a summons containing 
the said accusation, knowing the contents of such summons.
Clement was acquitted and Cornell convicted.

It appeared that Cornell had gone to Ol instead for the 
purpose of collecting an account for $70, alleged to be due 
by Ol instead to Clement. He had, according to the Crown 
witnesses, before presenting the account, delivered to 
Olmstead a summons from a j ustice of the peace directing 
Olmstead’s attendance at a named time and place to answer 
a charge, based on an information sworn by Clement, of 
having unlawfully abused “a mare belonging to Herman 
Clement, contrary to the Statutes of Canada, sec. 512.”
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Statement There was some evidence for tile defence that before pre
senting the summons, Cornell tried to obtain a settlement 
of the account, and that if Olmstead saw the summons at 
the same time as the account, he did so by accident. The 
result, however, of the interview was that Olinstead gave to 
Cornell a letter as follows :—

"Mama and Grandma.
"Clement has seul Cornell out here with a summons 

for me, if I accept the summons I will have to appear before 
the Justice and the only way out of it would be fifty dollars 
and sixty days at hard labor. Clement is willing to settle 
for 70 Dollars. Please pay it without any more trouble as 
Clement will have me shoved if I don’t, so please pay him 
and save me from coming in and having any trouble with 
Clement, give him the 870 out of the money I left there. I 
have got your garden all harrowed up, and started to break 
this afternoon with Rosses plow. The Black Mare drives 
single fine

Geo. M. Olmstead."

This document Cornell, without becoming acquainted 
with its contents, delivered to Olmstead’s mother, and, after 
some discussion obtained from her the sum of 870.

At the trial this letter, the summons, the account de
livered by Cornell to Olmstead, and the information sworn 
by Clement, (which was in the same terms as the summons) 
were admitted in evidence, but the trial Judge reserved the 
following questions for the opinion of the Court en lane :—

1. Whether the letter from Olmstead to his mother was 
properly received against Cornell.

2. Whether the summons was a document containing 
an accusation within sec. 406 (c) of The Criminal Code, 
1892.

3. Whether tile information mentioned in that para
graph must have been made or laid with intent to extort or 
gain something from some person, and
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4. Whether the information stated any offence within Statement 
sec. 406 of the Code.

The case was argued before SlFTON, C.J., SCOTT, Argument 
Prendkrgast, Newlands and Harvey, JJ.

V. Brown, for the Crown.
No one for the prisoner.

[18th, October, 1901]

The judgment of the Court was delivered by

PrEndergast, J.:—It seems to me that the letter Judgment 
from Olmstead to his mother stands in the same position as 
would a conversation between them. It is as if Cornell had 
told Olmstead, “Go inside and tell your mother to pay me 
the $70, after which I will see her alone and ask her for 
the money.” Of course, it is heresay, and if admissible at 
all, it must be so by virtue of one of those positive rules 
which, by way of exception, make heresay evidence some
times receivable. But what was the letter put in to prove ?
It could not be put in to prove the mental feelings, 
whether of fright or otherwise, of Olmstead, because such 
are not material here,1 * the gist of the offence charged being 
thecausing George Olmstead to receive a summons, etc., 
with intent, etc. It is immaterial whether he was fright
ened or not. Of course it would be different if the charge 
was for obtaining money by means of threats, and so it is 
in petitions for damages on the ground of adultery where 
the mental feelings of the petitioner may be shown by what 
they naturally expressed at the time.3

Can the letter be considered as part of the ret yetta ! I 
do not think that it is so connected with the other facts of 
the case that it should be so considered. Given Cornell's in
structions to Olmstead to write the letter, Olmstead’s writing

l Taylor on Evidence, 9th ed. (1895) p. 374, par. 580. 2 Op, cit.
p. 375, 8 383.
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Judgment of the letter, its delivery by Olmstead to Cornell, and by 
Prendergnst, j Cornell to Mrs. Olmstead, the contents of the letter are in a 

way necessary to follow up the chain of particular events 
which constitute the transaction as a whole. The letter at 
at all events could not have any weight against Cornell ex
cept inasmuch as it kept within his instructions, and his 
instructions s]x?ak for themselves.

Of course, even if admissible as part of the res gesttf, the 
letter would only be evidence of the writer's knowledge or 
belief of the facts which it mentions, but no proof whatever 
of the facts themselves.8 But what knowledge or belief 
can the letter be put in to prove ? The writer's belief or 
impressions are wholly immaterial in the present case, as 
already stated, and as to knowledge he should prove it in 
the usual way by direct testimony and not by a letter in 
which, not being under oath, he barely asserts that he has 
such knowledge.

I do not see, in short, that the contents of this docu
ment fall within any of the exceptions to the rule governing 
hearsay evidence, and am of opinion, with all due deference 
to the learned trial Judge, that it should not have been 
received.

The second question should, in my opinion, be answered 
affirmatively. Not particularly that the summons, on ac
count of setting out in the preamble that Olmstead is charged 
with an offence therein specified, is made thereby “a docu
ment containing an accusation/' but a citation by a justice 
to answer a specific criminal charge which this summons is, 
must I think be taken, by its very nature and object, to con - 
stitute an accusation. Obviously it is not so to all intents ; 
but it seemingly is for the purpose of sub-sec. (c), which 
appears to contemplate documents of this nature.

As to the third question, it does not seem to me that the 
accusation mentioned in such paragraph (c) of sec. 4(M> must

3 Op. cU. p. 378.
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have been made or laid with intent to extort or gain some- Judgment 
thing from some person? In sub-secs, (a) and (b) of the prendergast,j 
same section, the words “with intent to extort or gain any
thing" clearly qualify the offences therein provided for, i.e., 
the accusing, the threatening to accuse, and the threatening 
that somebody else shall accuse. But with reference to 
sub-sec. (c), the context seems to make it plain that the 
qualification bears, not upon the accusation contained in the 
document, but upon the act of causing such document to be 
received. It is easy to conceive that a charge laid by one 
person in perfect good faith, and in furtherance of the ends 
of justice can fall into the hands of another who, actuated 
by motives of extortion, might deliver it to the party 
charged, and this would clearly constitute an offence.

The information does in my opinion accuse George 
Olmstead of an offence within the meaning of sec. 400 of 
the Code. It has been held in the case of R>-g. v. Dixon,4 
that the word “offence” in the section comprises offences 
under a Provincial law’ as well as under the Code or other 
Dominion law ; but in the present case the offence as 
charged in the information, seems to be provided for by sec. 
512 (a) of the Code itself. It is true that the information 
has only the words “did unlawfully abuse a mare," but 
while thew'ords “wantonly, cruelly or unnecessarily" in sec. 
512 must be taken as a qualification of the beating and 
binding therein provided, they add really nothing to what 
is conveyed by the word “abuses," and may well be con
sidered idle in this respect. But even if the said wrords are 
necessarily a qualification of the word “abuses," I think 
the offence as charged is still sufficient under sec. (ill of the 
Code, and it moreover contains that reference to the section 
creating the offence and to that “the Court shall have re
gard . . . iu estimating the sufficiency of a count."5

4 (1805) 2 Can. C. C. 58». 9 ('rim. Code, 1892, s. 011 (5).
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The answers to the questions reserved are : to the firstJudgment
prendergast, j “ No to the second, “ Yes to the third, “ No,” and to

the fourth, '* Yes.”
In my opinion, the conviction should be quashed and a 

new trial ordered.
Conviction quashed.

Reporter :
Alex. Ross, Esq., Regina.

STEVENS v. OLSON et al.

Foreign judgment—Proof of—Canada Evidence Act—Imp. Stat.
lJf. <i' 15 Vic. c. 99—Exemplification of judgment—lie-open
ing plaintiffs case — Examination for discovery after ad
journment of trial.

On the trial of an action upon a foreign judgment the plaintiff, with
out giving any notice under The Canada Evidence Act, s. 11), tend
ered in evidence a copy of the judgment sued on certified under the 
hand of the clerk and by the seal of the Court in which it was 
recovered, and this was received subject to objection. The 
defendant adduced no evidence and judgment was reserved. The 
trial Judge held that the document was improperly admitted, no 
notice having been given, but adjourned the case to give the plain
tiff an opportunity of proving his judgment.

Held, that the copy of judgment tendered was not an exemplification 
and notice of intention to use it should have been given under s. 10 
of The Canada Evidence Act before it could be admitted, in spite 
of the provisions of s. 11 of Imp. Stat. 14 & 15 V. c. 00, to which 
The Canada Evidence Act in not repugnant,* but only adds a con-

IIeld, further, that the trial Judge properly exercised his discretion 
in giving the plaintiff a further opportunity to prove his judgment 
by adjourning the trial.

Held, further that the similarity of the name of the de
fendant in this action and that of the defendant named in the 
foreign judgment taken with the present defendant’s pleas in con
fession and avoidance was sufficient prima facie evidence of the 
identity of the two defendants.

After the adjournment of the trial the plaintiff had secured an order 
for the examination of the defendant for discovery.

Held, that the trial having been commenced and adjourned the plain
tiff was not entitled to examine the defendant for discovery.

[Court en banc, 12th July, 18th October, WOj.]

This was an action upon a judgment recovered in the 
District Court of the County of Polk in the State of Min-

Sutemeut
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nesota. The defendant traversed the judgment, and also Statement 
pleaded in confession and avoidance. At the trial, without 
giving any notice under The Canada Evidence Act,' the plain
tiff endeavoured to prove the judgment by a document cer
tified, under the hand of the clerk and the seal of the Court 
in which such foreign judgment was recovered, to be a 
true copy of such judgment. This document, which was 
received subject to objection, was all the evidence tendered 
by plaintiff. The defendant adduced no evidence, and 
moved for judgment on the grounds that : (1) the docu
ments did not of themselves constitute an exemplification 
of a judgment, and at most were only a certified copy of 
one, and that, therefore, they were not admissible in evi
dence in the absence of notice under the provisions of The 
Canada Evidence Act. ' and (2) that there was no evidence 
of the identity of the defendant in this case with the de
fendant named in the foreign judgment.

The learned trial Judge reserved judgment and sub
sequently held that the documents were not admissible in 
the absence of notice, but adjourned the trial to give the 
plaintiffs an opportunity of giving the necessary notice and 
proving their case.

The plaintiffs appealed from that portion of the judg
ment holding the documents inadmissible, and the defend
ant from the order adjourning the trial and giving the plain
tiffs leave to re-open.

After the adjournment the plaintiffs applied for and 
obtained an order for the examination of the defendant for 
discovery ; from this order also the defendant appealed.

C. de W. MacDonald, for the defendant.
0. M, Biggar and E. D. //. Wilkin», for the plaintiffs.

i 66 Vic. c. 31.
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[October 18th, 190^.]

The judgment of the Court (SiFTON, C.J., Wbtmore, 
Prendergast, and Nkwlands, J.J.) was delivered by :

Judgment Newlands, J.—As to the cross-appeal by the defend
ant I am of the opinion that the document produced does 
not constitute an exemplification of judgment, but only a 
certified copy of one, and that before it could be given in 
evidence the notice required by sec. 19 of The Canada Evi
dence Act must be given.

It was contended by the plaintiff’s counsel that The Can
ada Evidence Act did not apply to this document, but that its 
admission as evidence was regulated by sec. 11 of Imp. Stat. 
14 and 15 Vic., chap. 99, which provides that every docu
ment admissible in any Court in England without proof of 
the seal authenticating it, shall be deemed evidence to the 
same extent in any Court of Justice in the British Colonies, 
that as this document would, under sec. 7 of that Act, be 
admissible as evidence in the Court in England, it is admis
sible here, and that so far as Tin- Canada Evidence Act alters 
the extent to which such judgment is admissible, it is re
pugnant to express provisions of sec. 11 of the said Act and 
void by The Colonial Laws Validity Act, 1865.a Secs. 10 and 
19 of The Canada Evidence Act are not in my opinion repug
nant to ss. 7 and 11 of 14 and 15 Vic., chap. 99, as they do 
not alter the method of proving a foreign judgment. Sec. 19 
provides that reasonable notice shall be given of the inten
tion of the other party to put in such evidence, and as is stated 
in sec. 20 of the same Act, its provisions are in addition 
to, not in derogation of, any powers of proving docu
ments given by the existing law, and the notice required 
being a reasonable precaution to prevent the other side from 
being taken by surprise. If it is not repugnant to the Im-

2 Imp. Stat. 28 and 29 Vic. chap. 63.
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peri al Act it is not rendered void by The Colonial Lawn Va- Judgment 
lidity Act, and the plaintiff’s cross-appeal must fail. Newlands, J

The defendant appeals from the judgment of the trial 
Judge on the ground that the case being closed the Judge 
had no authority to adjourn the (rial for further evidence.

If the learned trial Judge had decided at once that the 
document produced was inadmissible as evidence without 
the notice required by sec. 19 of 'lhe Canada Evidence Act 
there is no doubt but that he had the power under Rule 
258 of The Judicature Ordinancea® to adjourn the trial to 
allow the plaintiffs to give the required notice. This was 
was the course taken by Drake, J., in Boyle v. Victoria•
Yukon Trading Co.8 HUNTER, C.J , in discussing the ques
tion says in that case:4 “Another objection raised was that 
the defendant had not given long enough notice of the 
plaintiff’s intention to put in an exemplification of the 
Yukon proceedings. The notice was given on the 13th of 
February, 1902, for the trial which commenced on the 17th 
March. The learned trial Judge considering the time was 
insufficient, granted an adjournment at the instance of the 
plaintiff until the 4th of April; but if the original time was 
insufficient then perhaps in strictness it should have been 
neglected in fixing the time of the adjournment. At the 
same time, assuming that there was error in this, the de
fendants knew as early as December, 1901, that they were 
being sued on the Yukon judgment, and on February 5th,
1902, that the plaintiff was going to trial, and they must 
also have known that the proper way for the plaintiff to 
prove his case was by producing an exemplification of the 
proceedings, so that they are not in a position to say that 
they have been taken by surprise. At any rate, I think the 
error, if there was any, is immaterial, as I am unable to see 
how it caused any substantial miscarriage of justice.”

*a Con. Ord. (1808), chap. 21. 3 (1902) 0 B. C. R. 213. 4 At page 224.

VOL. VI.. T. L. RBPTS.— 8
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Judgment As the learned Judge reserved his decision he could, I
Newlands J think, at any stage of the proceedings, allow the plaintiff to 

prove his judgment. In Iludd v. Davison,5 after the de
fendant closed their case the plaintiffs asked leave to pro
duce further evidence to rebut the scientific evidence 
produced by the defendant. Malins, V.C , in giving a 
decision said: “I therefore come to the conclusion that it is 
doubtful whether the plaintiffs are entitled to call further 
evidence or not, but that there is no doubt the Judge may 
allow them to do so to assist himself. It will greatly as
sist me to hear further evidence and I shall therefore allow 
the plaintiffs to call a scientific witness as they desire.” 
The defendant’s counsel then said: “If that is so, I shall 
also ask to be allowed to call a further witness to rebut the 
evidence of the one to be called by the plaintiff.” Malins, 
V.C., said: “I cannot, in fairness, refuse that request.”

In Bigsby v. Dickenson,« the Court decided that where 
a party is taken by surprise by a point made against him 
at the hearing, the Judge may, if he thinks right at any 
stage of the trial, allow him to produce rebutting evidence, 
and if such permission is refused, the Court of Appeal will, 
in a proper case, permit the fresh evidence to be taken on 
the appeal. Bacïgallay, L.J., in giving his judgment, 
said: “I also think that, having regard to the course pur
sued by the parties at the hearing of the cause -the course 
pursued as well by the plaintiff as by the defendant—neither 
of them had any right or title to ask of the Court to have 
further examination of the plaintiff or of any of the other 
persons who had given evidence on his side. But it appears 
to me that this is exactly the case in which it was, I will not 
say the duty, but the right of the Court to require that a 
further witness or further witnesses should be called.”

In Hamilton v. Broatch,1 which was an action for false 
arrest and malicious prosecution, the plaintiffs put in a

6 5 (1880) 2» W. R. 192. « (1870) 4 Ch. D. 24 ; 40 L. J. Ch. 280 ;
35 L. T. 679 ; 25 W. R. «I. i (1880) 17 Ont. R. 679.

1.
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certified copy of the information, but it was objected that Judgment 
the original information should have been pioduced and it NewlaudF, J 
was further objected that no exemplification of the judg
ment of acquittal had been proven. Leave was given to 
supply such evidence as might be necessary to cover these 
objections. The jury found against the defendants and the 
learned Judge8 reserved his decision on the objections taken 
and subsequently delivered his judgment allowing the 
plaintiffs to produce this evidence. In giving judgment he 
said : “I do not think the plaintiffs' case should be wrecked 
if their contention should not be upheld, for there is no 
doubt that the certified copy put before the Court the exact 
statement of fact, and if for any purpose the original should 
be referred to, the plaintiffs ought, in my opinion, at any 
stage be allowed to produce if for the inspection of the 
Court. No injustice can possibly be done to the defendant 
from the acceptance of a certified copy, and if the merits 
are not with him technicalities must not be allowed to de
feat justice.”

In Dmsmore v. Shackleton,fl it is stated by Moss, J., in 
giving judgment, 10 that the Court has full discretionary 
power to receive further evidence upon questions of fact, 
such evidence to be either by oral examination in Court by 
affidavit or by deposition taken before any person whom the 
Court may direct. It is manifest there must be some prac
tical difficulty in making use of this power where, as in this 
case, the trial is by jury. It may be usefully employed in 
such a case where by accident or oversight a party has been 
or has failed to prove some fact or document essential to his 
case of the existence or authenticity of which there is no 
reasonable doubt or no room for serious dispute.”

In this case the defendants knew at the commencement 
of the action that the plaintiffs would have to prove the for-

* Rose. J. ( 1870) 20 U. C. C. P. 004. i o At p. 018,
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Judgment eigti judgment by an exemplification or certified copy 
Newlands J thereof, and a certified copy was produced at the trial and 

its admission as evidence was only prevented on technical 
grounds. No injustice can be done the defendant by the 
plaintiffs being given the opportunity to give the notice re
quired by The Canada Evidence Act and prove their judgment 
by the certified copy produced at the trial. The learned trial 
Judge properly exercised the discretion given him by the 
Judicature Ordinance,, and as he has also given the defend
ant the right to make a full defence, I do not see how the 
defendant can be prejudiced, and therefore he should not be 
allowed to defeat the plaintiffs’ claim by a mere technical 
objection. The plaintiffs should, however, only be per
mitted to prove this judgment and should not be allowed to 
give any other evidence.

The defendant’s counsel at the argument also raised the 
question that even if the judgment was proved there was no 
evidence of the identity of the defendant with the defendant 
mentioned in that judgment. I am of the opinion that the 
similarity of names, together with the fact that the defend
ant has pleaded in confession and avoidetice of the judg
ment, is prima facie evidence of identity. In Hennell v. 
Lyon,11 Lord Ellen borough, C.J., said: “But it is said 
that the evidence wants a further link to connect it with the 
defendant, and that it ought to be shown that the Charles 
Lyons in the answer is the present litigant. I do not know 
of any way by which that circumstance can be supplied, but 
by the description in the answer itself, which tallies in al
most every particular. Still, however, it may be shown that 
he is not the same person. The question then is whether pub
lic convenience requires that the proof should be given by the 
plaintiff or by the defendant, and I rather think that public 
convenience is in favour of the admissibility of this proof, 
giving the other party an opj)ortunityof showingthat he is not

h (1817) 1 B. 4 A. 185.
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the individual named in the answer. It should be taken as Judgment 
proof that he is the person named in the answer until the Newlamls, j 
contrary is shown. I do not say that it is conclusive, but 
that it is prima facie evidence.” This case is followed in 
Spa fjord v. liuchanan,12 Wilson v. Thorpe, 1 and Haeketh v.
War<ly 14 which last was an action on a foreign judgment in 
which the existence of the judgment was in issue Wilson,
J., held that the identity of the name and the fact that the 
defendant had pleaded pleas in confession and avoidance 
might be some evidence to go to the jury of the identity.

The defendant also appealed in this case against the 
judgment of Mr. Justice Scott, allowing the plaintiffs to 
examine the defendant for discovery before the adjourned 
hearing, but, as I am of the opinion that the plaintiffs 
should only be permitted at the adjourned hearing to prove 
the judgment upon which the action was brought, I do not 
see that any useful purpose could be served by such an ex
amination, and I am also of the opinion that the application 
for such examination was too late. Sec. 201 of The Judica
ture Ordinance only provides for the examination ‘‘before the 
rial.” This case is distinguishable from a case where a 
new trial has been ordered. If the first trial proved abor
tive, the new trial would then be a trial of the action and the 
parties could be examined for discovery before it com
menced, as was held in Leitch v. Grand Trunk Kailuay Co.,1 5 
but in this case the trial has been commenced and has been 
adjourned, and, therefore, no such examination should be 
allowed.

I am, therefore, of the opinion that the order of Mr.
Justice Scott should be varied in accordance with this judg
ment and that the plaintiffs should be allowed to prove their 
judgment upon which their action is brought at the adjourned

13 (1824) 3 U. C. Q. B. O. S. 31)1. 
h (I860) 17 U. C. C. P. 190.

13 (1859) 18 U. C. R. 443. 
16 (1890) 13 P. R. 309.
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Judgment 

Newlands, J

hearing of this case, and that the defendant should be al
lowed to make a full answer thereto, the costs of this appeal 
to abide the event of the trial, that the plaintiffs’ cross
appeal should be dismissed with costs, and that the defend
ant’s appeal from the order for discovery should be allowed 
with costs.

Rkportkk:
.Judgment accordingly.

Alex. Ross, Esq., Regina.

PETERSON v. HULBERT.

Chattel Mortgage-—Removal of go' ds to new district—Sale within 
three weeks—Omission to refile mortgage—Subsequent pur-

Where chattels have been mortgaged in one registration district, a 
purchaser from the mortgagor within three weeks after their re
moval to another district acquires a good title if the mortgagee omits 
within the three weeks to refile his mortgage. (Scott, J., disscn-
tiente,)*

[Court en banc, 18th July, 18th October, 190^. 1

This was an appeal by the defendant from the judgment 
of Sifton, C.J., in favoui of the plaintiff. The action was 
brought for the conversion of chattels which had been 
mortgaged by one Macdonald to the defendant while they 
were in the Edmonton Registration District, and the mort
gage had been duly filed, as required by the Bills of Sale 
Ordinance with the Clerk of that District. A short time 
afterwards, Macdonald removed the goods into the Calgary 
Registration District, where, within three weeks after their 
removal he sold them to the plaintiff, in whose hands they 
were seized by the defendant under the chattel mortgage. 
The seizure was not made until after the lapse of three 
weeks from their removal from the Edmonton District, and 
the mortgage was not refiled in the Calgary District.

*An appeal by the defendant to the Supreme Court of Canada was 
allowed, 3ti S. C. R. 324.
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The appeal was heard before Wetmore, Scott, PrBN- Appeal 
DERG AST and Newlands, JJ.

F. C. Jamie ion, for defendant (appellant).
C. de W. Macdonald, for plaintiff (respondent).

Argument

[October 18th, 200-4']

Wetmore, J. :—The mortgagee having permanently re- Judgment 
removed the property in question in this action from the 
registration district in which it was at the time of the execu
tion of the mortgage, and iti which the mortgage was properly 
registered, to another registration district, and having with
in three weeks from such removal sold it to the plaintiff, 
who purchased it in good faith and for valuable considera
tion, no certified copy of the mortgage having been filed at 
any time with the registration clerk of the district to which 
the property was so removed, the question arises whether 
or not the plaintiff has acquired a valid right of property 
therein as against the defendant Hulbert, the mortgagee.
The point turns upon whether the words “subsequent pur
chasers" must be construed as meaning purchasers sub
sequent to the removal of the property or purchasers sub
sequent tp the expiration of the three weeks prescribed in 
sec. 29 of The Bids of Sale Ordinance,1 for the filing of the 
copy of the mortgage in the district to which the property 
was removed. If the judgment in Hodyins v. Johnston,8 
lays down the law correctly, the sale to the plaintiff 
was invalid, and would remain invalid even if a cer
tified copy of the mortgage was never filed with the 
registration clerk of the district to which the property 
had been so removed. That case was decided by an 
exceedingly strong bench, and I cannot help but feel very 
doubtful as to any contrary conclusion I may reach. 
Nevertheless, I cannot agree that it lays down the law 
correctly, and as it is not binding upon this Court, I am free

t Con. Ord. (18»8( c. 43. a ( 1880) 5 Ont. A. R. 44».
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Judgment with all due respect, to express my opinion. I am of 
Wetmore, J opinion that the words “subsequent purchasers or mortga

gees in good faith,” used in secs. Î) and 11 of the Ordinance, 
mean purchasers or mortgagees subsequent to the execution of 
the instrument which has not been registered as required 
by the Ordinance, and similar words in sec. ‘21) of the Ordi
nance mean purchasers and mortgagees subsequent to the 
removal into the district in which there has been no regis
tration. That has always been my opinion of the meaning 
of the words, and I do not see my way clear to accept 
a judgment that interferes with it.

With all respect too, I must say that I think Hod- 
gins v. Johnston,2 although it follows the American authori
ties, is quite at variance with the ratio decidendi of what had 
been previously decided in Upper Canada in Martin v. Mc
Dougall,8 and Curtis v. Webb,3 4 and what was laid down by 
DraI’KR, C.J., in Boynton v. Boyd and Arthurs.* These 
cases seem to me to more correctly lay down the law, and 
I accordingly follow them.

I call attention to the fact that there is a very marked 
difference between the Ontario Act and the Ordinance un
der consideration. At the end of sec. 0 of the Ordinance I 
find the following words: “And every such mortgage or 
conveyance shall operate or take effect upon, from and after 
the day and time of the filing thereof.” I can find nothing 
corresponding to that in the Ontario Act. Nor can I find 
any provision there corresponding to section 10 of the Or
dinance. I do not feel called upon in this case to express 
any opinion as to the effect of these provisions.

It was urged on behalf of the defendant that to hold 
that the plaintiff had acquired the title to the property in 
question by the sale to him would lead to an absurdity. That 
is it would lay it down that when the property was removed

3 (1858) 10 U. C. R. 390. 4 (18(10) 25 U. C. R. 570. 6 (1802) 12
U. C. C. P. 334.
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to the other district the mortgage became void, but would 
be revived by a filing of a certified copy within the three 
weeks. I prefer to put it this way. Sec. 29 keeps the mort
gage valid for three weeks, but it becomes invalid from the 
time of the removal if a certified copy is not filed within 
that period, and I am of opinion that the section bears that 
construction out, l>ecause it says that the mortgage shall, 
in case the certified copy is not filed, “ be null and void as 
against subsequent purchasers and mortgagees in good faith 
for valuable consideration as if never executed.” In my 
opinion the judgment of the learned Chief Justice should be 
affirmed and the appeal dismissed with costs.

PrBndrrgast, J., and Newlands, J., concurred with 
Wktmork, J.

Scott, J. (dissenting) :—Sec. 29 ot the Ordinance pro
vides that in the event of the pernnuent removal of the 
mortgaged goods from the district in which they were at the 
time of the execution of the mortgage to another district, 
a certified copy of the mortgage shall within three weeks of 
such removal be filed in the office of the registration clerk of 
the district to which they have been removed, otherwise the 
goods shall be liable to seizure and sale under execution, and 
in such case the mortgage shall be null and void as against 
subsequent purchasers and mortgagees in good faith for 
valuable consideration. The same consequences follow the 
non-registration of the mortgage in the first instance un
der sec. 6 and 11, and its non-renewal before the expiration 
of two years from its filing under sec. 17. That is, in the 
one case it shall be null and void, and in the other it shall 
cease to be valid as against subsequent purchasers and mort
gagees in good faith for valuable consideration.

In Clark v. Males,0 HagarTY, C.J , commenting upon a 
provision in the Ontario Bills of Sale Ad, similar to sec.

Judgment 

Wetmore, J

o (1871) 21 U. C. C. P. 340, at p. 352.
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Judgment 20 of the Ordinance, says : “The intention of the statute 
Scott, j was doubtless to protect purchasers in the county to which 

they [the goads] might be removed, and for that purpose 
directed a registration there allowing two months from the 
time of removal. The mischief could, of course, be done 
within two months.”

In Hodyins vs. Johnston,’1 it was held that the subse
quent purchasers and mortgagees referred to in the section 
of the Act corresponding with sec. 11 of the Ordinance are 
those becoming such after the expiration of a year from the 
filing of the mortgage. In that case the plaintiff purchased 
the chattels before the expiration of a year from the filing 
of the mortgage. The mortgagee failed to duly renew it 
lie fore the expiration of the year. It was held that the 
mortgagee was entitled to the goods as against the plaintiff. 
Moss, C.J., says :8 “ What was the object of requiring
the refiling with an appropriate statement sanctioned by an 
oath ? Clearly to prevent mortgages, which had been 
wholly or partially satisfied, from remaining as apparent 
charges to their original extent. There was no intention of 
protecting persons who purchased or took mortgages, while 
the mortgage appeared to be in full vitality. Then what 
is the language used to effect this object ? That unless 
refiled, the mortgage shall cease to be valid as against 
creditors, and subsequent purchasers and mortgagees for 
valuable consideration. Until the end of the year it is 
to remain in force ; then unless refiled it is to cease to 
be valid. Then the statute opens the door to creditors, 
whenever their claims arise, and to persons who 
subsequently become purchasers or mortgagees. The 
mortgage is not to be treated as null and void from its in
ception ; it simply then expires. But that penalty upon 
neglect cannot deprive the mortgagee of his right against a 
purchaser from a mortgagor during the full validity of the

1 (1880) 5 Ont. A. R. 4M). » At page 452.
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mortgage. ... In this case, when the appellant took Judgment 
the goods in question they were in law the respondent’s pro- Scott, J 
perty, and there was immediately vested in him a right of 
action for their recovery. If, after the expiration of a year 
from the original filing, he commenced proceedings, he 
would have to rely upon his title as it stood at the time of 
the wrongful taking, not as it was against a creditor, or a 
subsequent purchaser at the date of issuing his writ.”

Burton., J., says “ So far as persons in the position 
of the plaintiff are concerned, they suffer no detriment from 
this omission to renew. He had full notice of the defend
ant’s mortgage, and that it was validly registered ; and that 
the person in possession therefore, from whom he purchased, 
was not the owner. I think it would be a strained and 
forced construction, opposed to what I conceive to be the 
policy of these statutes, to hold the word ‘ subsequent ’ to 
apply to any but purchasers becoming such after the time 
when the mortgage should, in order to preserve its validity, 
be renewed.”

And later, he says: “If the defendant had become 
aware of the sale to the plaintiff within the year and had at 
once brought an action to recover it, he must have succeed
ed. . . The cause of action accrued when the purchaser
took possession. The rights of the parties would have to be 
determined as they stood at the time, and it must be im
material whether the action to enforce the plaintiff's right 
commenced one day before, or one day after the expiration of 
the year. And the cause of action once vested could not be 
defeated by an omission to do what in that case would have 
been a meaningless form.” . . “What10 did the plain
tiff at most purchase when he bought from the mortgagor ?
Certainly, he could not exjject to be in a more favourable

» At p. 4r>5. '» At p. 4Ô0.
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position that the person through whom he claimed, as to 
whom no renewal was necessary, and unless we are com
pelled to hold that the statute clearly gives him a different 
position, I should he most unwilling to decide that he can 
avail himself of an omission to do what, as regards him, 
would have been a mere idle ceremony,”

I cannot see that any distinction can be drawn between 
the effect under the Ordinance of a purchase from a mort
gagor within a year from the filing of the mortgage and one 
made from him in another district during the currency of the 
mortgage, and within three weeks after the removal of the 
goods to that district. To my mind the language I have 
quoted from the reasons for judgment in the latter case ap
ply with equal force to each, and I cannot see how the 
omission of the mortgagee to file within that period a copy 
of his mortgage in the district to which the goods have 
been removed could possibly affect one who purchased be
fore the expiry of that period.

Our Ordinance appears to have been taken from the On
tario Act, and to have been passed after Ilwlyin* v. John- 
»ton,1 was decided. Such being the case it is reasonable to 
assume that the statute was adopted subject to the judicial 
construction which, prior to its adoption here, had been 
placed upon its provisions by the Ontario Courts. At all 
events only strong reasons should warrant a departure from 
such construction.11

It was contended that, as sec. 10 of the Ordinance pro
vides that the registration of a mortgage shall have effect 
only in the registration district where the registration was 
made, the mortgage in this case was never a valid security 
as against the plaintiff in the district to which the goods 
were removed and in which he purchased. That provision 
is not contained in the Ontario Act, and I cannot understand

11 See Eudlich on the Interpretation of Statutes, ss. 371, 373.

*
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the reason for its enactmetil here. It first appears in the Judgment 
Ordinances passed in 1881. The provisions of sec. 29 were Burton, J 
not contained in that Ordinance nor was any provision made 
by it for cases where the goods should be removed to an
other district. Such being the case I doubt whether it 
could have been held under that Ordinance that, in case of 
such removal, the claim of the subsequent purchaser therein 
would prevail over the mortgage.

It may be open to question whether sec. 10 is not in
consistent with section 29, which undoubtedly gives the re
gistration an effect for a limited ]>eriod in another district to 
which the goods comprised in the mortgage may be remov
ed. Even if they are inconsistent provisions I doubt whether 
any construction which may be given to sec. 10 could affect 
the plain intention of sec. 29, viz, to preserve the rights of 
the mortgagee and maintain the validity of his security 
for that period as against subsequent purchasers and mort
gagees.

In my opinion the appeal should be allowed with costs.
Appeal dismissed.

Reporter :
Alex. Ross, Regina.

KING v. MAH KEE.
1 W. L. R. 37.

Criminal law—Keeping a common gaming house — Evidence.

On the premises of the accused a number of persons unconnected 
with the premises had been observed playing games involving the 
use of money, dice and dominoes, and the accused had stated to 
the Chief of Police that he was having a game of fan-tan at his

Slace, and that he was willing to pay for the privilege as he was 
oing well out of it.

Held, sufficient evidence to sustain a conviction for keeping a com
mon gaming house.

[Court en banc, loth, 18th January, 1905.']

This was an appeal from the refusal of Sifton, C.J., at statement 
the trial to reserve for the opinion of the Court the question
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whether the evidence was sufficient to justify a conviction. 
The accused was tried summarily and was convicted of 
keeping a common gaming house under sec. 198 of '/he 
Criminal Code, 1892.

The accused had a building in Kd mon ton in which he 
carried on a laundry business. On the evening of the ‘20th 
June, when the police visited the premises, aman was stand
ing guard at the door, but the police entered and found six 
or eight Chinamen sitting around a table on which were 
dice, dominoes, checkers, and cards. The following evi
dence was given by the Chief of Police :—

Q. What else did you see there ? A. They had some 
coins, there were some American silver dollars, Canadian 
one dollar bills and quite a lot of small silver, each one 
having their own pot in front of them. The accused was 
holding a little tin box, it was a cigar box, which I sup
posed to be a bank ; they seemed to be getting their chips 
from him. I stood for some fifteen or twenty minutes 
watching the game, and the accused dealt out of this box.

Q. Did you ask what the game was? A. Yes, sir, I 
asked the accused and he said it was fan tan.

Q. Well, did you see anything else to show you what 
the character of the game was? A. Nothing more than 
seeing the accused at the head of the table, or I mean at the 
head of the game.

y. Now about this pile of money that was in front of 
each player? A. The accused was taking in his share.

Q. What do you mean by taking in his share? A. 
The accused was taking in certain amounts of coin and pock
eting it and then dishing out more chips after each hand 
had been played.

Q. Now how many times in all did you visit that place 
do you remember ? A. Some three times, sir.
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Q. Was this time on the 20th June the first or second Statement 
time ? A. It was the first time, I think.

Q. Now did you ever have any conversation with Mali 
Kee between this visit on the 20th June and the visit when 
you arrested him ? A. Yes.

Q. Where did you meet him, tell me that first ? A.
The accused met me on Jasper Avenue about midnight.

Q. What did he say to you ? A. He said he was having 
a game of Jan tan at his place, he said he guessed it was all 
right, and that he would pay me if I would allow him to go 
on with the game, and that he would make it all right with 
me.

Q. Well, did he say anything about the kind of a game 
this fan-tan was ? A. He said he was doing pretty well out 
of it, and he would make it right with me.

Q. Now, on the occasion of the arrest, that waj on 
what day ? A. On Sunday evening, sir.

Q. Do you remember the day of the month ? A. The 
10th of July.

Q. About what time in the evening ? A. I really can
not say, it was after dark, somewhere around nine o’clock I 
would think.

(j. It was after dark on the night of the 10th July ? A.
Yes, sir.

Q. What did you see on that occasion ? A. I saw two 
tables occupied with Chinamen.

Q. How many Chinamen ? A. About four at one and 
six of them at another.

Q. Now tell us what else you saw on that occasion ? A.
I saw the table covered with dice, checkers and dominoes.

Q. Any money ? A. Yes, sir.

Q. Now what did you do ? A. There was quite a little 
scramble ; we made a little noise and there was quite a littU
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scramble picking up the money from the table and putting 
it in their pockets. I got one mail when he was reaching 
for his and took it from him.

(J. Was this dice, money, etc., on the talde in front of 
each man ? A. Yes, sir.

Q. Now do you know who was the proprietor of this 
place? A. The accused told me lie was.

Q. I)o you know if those Chinamen who were there 
were employed in his laundry business ? A. Some of them 
may have been, but most ot them were not. I know most 
of them to be employed in other places in the town, in fact, 
part of the staff was working there that night.

The apjieal was heard before Wetmore, Scott, Pren- 
dergast, Harvey and New lands, JJ.

C. de W. MacDonald, for the Crown.
0. M. Hujgar, for accused.

[18th January, 1905.]

H.XRVEY, J.:—Under sec. 190 of the Criminal Code, 
1898, a common gaming house is, amongst other things, a 
house, room or place, kept by any person for gain, to which 
persons resort for the purpose of playing at any game of 
chance.

In Lex v. James,1 the accused kept a cigar store with a 
room in the rear where jiersons resorted for the purpose of 
playing poker, and out of the stakes of the game sums were 
taken from time to time from which to buy cigars from the 
accused. The question was whether he kept the place for 
gain, there being nothing to show that the accused derived 
any profit except what might arise from the sale of the cigars. 
The Court of Appeal unanimously held that that was 
suEcient evidence to convict—indeed the reasons for judg-

1 (1003) 6 O. L. R. 35.
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ment appear to justify the conclusion that the mere fact of 
the accused keeping the place lighted and heated would be 
sufficient evidence that he expected to get some profit, or in 
other words keep the place for gain.

In the case before us there is unquestionably evidence 
that the accused was the proprietor or keeper of a room or 
place, and that he kept it for gain, since he stated that he 
was having a game of fan tan at his place, and was willing 
to pay for the privilege of continuing it, because he was 
doing well out of it.

It was suggested on the argument that this might mean 
merely that he was having good luck, but in my opinion 
that would make no difference ; the game was going on and 
he was making money out of it, and consequently wanted to 
be allowed to continue it. This is clearly evidence that the 
purpose was one of gain.

The evidence of the Chief of Police of the character of 
the game in progress when he visited the accused’s place, a 
game the accused told him was Jan tan, shows it was a game 
of chance, and that money was changing hands on the 
game. *

I have had some doubt as to whether there was evi
dence that the place was one to which persons resorted, but 
after consideration I am of opinion that the statements of 
the Chief of Police that several persons, some of whom did 
not belong on the premises, were present on two occasions 
playing the game, and the statement of the accused that he 
was having a game of fantan, is clearly evidence that it was 
a place of resort, and such being the case there appears to 
be evidence of the existence of all the elements necessary to 
constitute a common gaming house and of the fact that it 
was kept by the accused.

The weight of that evidence is of course a matter for 
the trial Judge.

In my opinion the appeal should be dismissed.
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Scott, J., and Prkndkrgast, J., concurred with 
Harvey, J,

Wetmore, J. (dissenting) : I regret I am unable to 
concur with the judgment just delivered.

I am of the opinion that the evidence does not establish 
that the game being played was a game of chance. I am 
therefore of opinion that the application should lie allowed.

Nkwlands, J., concurred with Wetmore, J.

Appeal dismissed, Wetmore and Nkwlands, J J., 
dissenting.

Reporter :
Alex. Ross, Esq., Regina.

REX. v. MASSEY-HARRIS COMPANY

1 W. L. R. 45.

Foreign Company— Ordinance respecting—Foirer of Territorial 
Legislature.

The Foreign Companies Ordinance is infra rires of the Territorial 
Legislature, and extends to companies incorporated by the Do
minion to carry on throughout Canada a business which the Terri
torial Legislature might have authorized it to carry on in the Terri-

[Court en banc, 10th, 20th January, 1906.]

This was a case stated under sec. 900 of The Criminal 
Code, 1892, by the justice of the peace before whom the 
Massey-Harris Co., Ltd., was convicted for that, being a 
foreign company under the terms of The Foreign Companies
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Ordinance, 1908,1 having gain for its object, it carried on its Statement 
business in the North-West Territories without having been 
registered under such Ordinance The company was a joint 
stock company incorporated by letters patent under the pro
visions of The Companies Act, R. S. C. (1886) ch. 119, for 
the purpose of manufacturing and dealing in all classes of 
agricultural implements, and it did carry on its busines in 
the Territories between the dates mentioned in the convic
tion. The conviction was objected to on the grounds that 
the Ordinance was never intended to apply to companies in
corporated under the Dominion Companies Act, and that if 
it was so intended it was ultra vires.

The appeal was argued before Si ETON, C.J.,Wetmorh, Appeal 
Scott, Prendekgast, and Nkwlands, JJ.

Norman McKenzie, for the appellant company. Argument
N. D. Heck, K.C., for the Crown.

[20th January, 1905.]

Wetmore, J. :—As to the first ground of objection, the JU(himcnt 
contention is that the appellant is not a “foreign company” 
as defined by the Ordinance. It is urged that the definition 
of foreign company only embraces companies which the Leg
islative Assembly had power to incorporate, and inasmuch as 
the appellant company was incorporated to carry on its busi
ness throughout the whole Dominion, it could not be incor- 
l>orated by the Assembly for that purpose, and therefore it 
does not come within the definition. I do not so read the

1 No. 14 of 1003, 1st sess., which provided as follows : “2. In the 
construction of this Ordinance and of any rules or forms made in pur
suance thereof, ‘foreign company' shall mean any company or associa
tion incorporated otherwise than by or under the authority of an Or
dinance of the Territories for the purpose of carrying on any business 
to which the legislative authority of the Legislative Assembly of the 
Territories extended. . . .

“3. Unless otherwise provided by any Ordinance, no foreign com
pany having gain for its object shall carry on any part of its business 
in the Territories unless duly registered under this Ordinance."



128 TKRRITORIKS I.AW REPORTS.

Judgment paragraph. In order to hold that a company or association 
Wetmore J comes within the definition it must be proved that it is in

corporated for the purpose of carrying on some business to 
which the legislative authority of the Territories extends. 
It is not necessary to prove that the Assembly would have 
power to incorporate it and invest it with all the lowers it 
possesses under the charter which created it.

Was the appellant company then incorporated for the 
purpose of carrying on some business to which the legisla
tive authority of the Assembly extends? I am of 
opinion that it was. It is quite true that the Assembly 
could not incorporate a company for the purpose of carry
ing on the business of manufacturing and dealing in all 
classes of agricultural implements throughout the whole Do
minion, but it could, under the power conferred on it by 
sec. 0 (7) of ch. 22 of 54-55 Vic. (1891) (Ca.), to legislate 
with respect to “the incorporation of companies with terri
torial objects,” incorporate a company for the purpose of 
carrying on such a business within the Territories. More
over, under the powers confeired by para. 9 of the same 
section to legislate with respect to “property and civil rights 
in the Territories,” I can conceive that the Assembly would 
have power to enact Ordinances dealing with business of 
that nature within the Territories, and under the powers 
conferred by para. 2 of that section to legislate with respect 
to “direct taxation within the Territories in order to 
raise a revenue for Territorial or municipal or local 
purposes,” it would have power to pass taxing Ordinances 
with resiiect to such a business. This is so well settled 
by decisions of the Judicial Committee of the Privy 
Council, and so well understood, that it is only necessary 
to cite two of the cases decided by that Court on that 
ix)int, without any discussionof them. I refer to Bank 
of Toronto v. Lambe,' and Brewers and Malsters’ Association 
v. Attorney General of Ontario.8 The legislative authority of

ia (1887) 12 App. Cas. 575. , (18V7) A. C. 231,
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the Assembly, therefore, quoad the Territories, extends to 
the business for the purpose of carrying on which the appel
lant was incorporated, and the company is embraced by the 
definition of “foreign company” given by the Ordinance. 
That, in my opinion was the intention of the legislature, 
and I think that the language of that paragraph is capable 
of the construction I put on it.

With respect to the Ordinance being ultra vires, I will 
assvme that the Ordinance is a taxing Ordinance providing 
direct taxation in order to raise a revenue for territorial 
purposes. Such an Ordinance is on general principles with
in the powers of the Legislative Assembly by virtue of the 
provision above quoted, giving authority to legislate with 
respect to direct taxation, and this authority may be exer
cised with respect to corporations created by Act of the Do
minion Parliament. Parliament creates the corporation, but 
the local authority may impose the direct tax upon it. This 
is clearly established by the cases decided by the Judicial 
Committee, which I have already cited.

Now while the Ordinance in question may be essentially 
a taxing Ordinance, it is possible that it may in some respects 
have gone further than it is necessary for a taxing Ordinance 
to go, and may contain provisions that are at variance and 
inconsistent with The Companies Act, or with the rights and 
privileges conferred by virtue of it, and unnecessarily, so 
far as the purpose of taxing is concerned, impose duties of 
an onerous character not contemplated by the Act. If it does 
contain such provisons, and if the procedure prescribed is 
of such a character that these duties have to be performed 
before the tax can be received or become payable and the 
company is prohibited from doing business unless the tax is 
paid, the Ordinance may, quoad such companies, be \dtra 
vires. Now I quite concede that the only question this Court 
has to decide on this appeal is whether the conviction against 
the appellant is valid or not. And I also concede that the

Judgment 

Wetmore, J
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mere fact that there were provisions of the Ordinance which 
j were ultra vires would not in itself make the whole Ordi

nance ultra vires. If there are portions of the Ordinance 
which are ultra vires and which, independently of the other 
portions, would support the conviction, that would be suffi
cient.

I must say that I had very serious doubts whether sec. 
5 of the Ordinance did not require the company, as a condi
tion precedent to registration, to do some acts that were not 
within the powers of the local legislature to require them to 
do. I have reference to the provisions of paragraphs (a), 
(c), and (d) of that section.3 On mature consideration, how
ever, I have reached the conclusion that paragraphs (a), and 
(c) are infra vires the Assembly, for the reasons stated by my 
brother New lands in his judgment, namely, that they arc 
reasonable provisions for the filing of such information in the 
place specified by the Ordinance for the purpose of affording 
information of the character specified to residents within the 
Territories, and therefore they do not conflict with the pro
visions of The Companies Act, which require information of 
a somewhat similar character to tie filed with the Dominion 
officer at Ottawa, and that in view of the general trend of 
the decisions of the Privy Council on the subject, it is open 
to the Assembly to enact such provisions.

With respect to paragraph (d) of the section referred to, 
it was urged that the section was ultra vires the Assembly, 
and Lamont v. Canadian Pacific Railway Company4 was re
lied upon in support of that contention. Sec. G2 of The 
Companies Act provides a method for serving summonses, 
notices and other documents on a company incorporated un
der that Act. The language of that section is generally to

No. 14 of 11)03, 1st Session, s. 5, required a company before it 
could be -egistered to file (a) copies of its charter and regulations, 
(/>) evidence of its continued existence, "(c) a copy of its last balance 
sheet, or certain information in substitution therefor, and (d) a power 
of attorney to some person in the Territories upon whom process 
might be served.

4 (11*11) 5 Terr. L. R. «0.
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the same effect as that contained in the section under dis* 
cussion in the case cited, that is, it provided that the pro
cess might be served at a specified place and in a specified 
manner, but that case was decided upon the grounds, and 
only upon the grounds, that inasmuch as a specified method 
of serving the railway company had been provided by the 
Act, and the plaintiffs had sought to effect a service upon 
them by virtue of the general provisions contained in The 
.Judicature Ordinance, that the special provisions of the Act 
prevailed and a service could not be effected under the 
general provisions of the Ordinance, and that the maxim 
yeneralia specialibus non derogant applied. No question of 
ultra viren was decided in that case. It was not held that 
the Assembly could not, notwithstanding the provision in 
the Act, by special legislation have provided other methods 
for the service of the company. That question was not 
raised. It is, in my opinion, raised now, and assuming the 
provisions of sec. 02 of The Companies Act to be a special 
provision relating to the companies incorporated under that 
Act, I have no hesitation in holding that the North-West 
Legislative Assemby, in pursuance of the powers given 
them to legislate upon the subject of the administration of 
justice, could by special legislation provide other and more 
convenient methods for the service of process upon any such 
company. I take it that by paragraph (</) of section 5 of 
the Ordinance in question, the Assembly has in effect so 
provided as regards companies incorporated under The 
Companies Act applying for registration in the Territories, 
and therefore, that the provision that they should file the 
power of attorney and the declaration therein provided for 
is within the power of the Assembly. I have consequently 
come to the conclusion that the judgment should be given 
in favour of the respondent aud the conviction confirmed.

Judgment 

Wetmore, J

Harvey, J., concurred with Wktmork, J.



TERRITORIES LAW REPORTS.

Judgment Scott, J. :—T agree that the conviction should be up
held for the reason stated by my brother Wetmork, but I 
desire to state that I think it may be open to question 
whether a distinction may not be drawn between sec 02 of 
The Companies Act and the clause in the schedule to The Act 
respecting the Canadian Pacific Railway Company, which was 
considered by this Court in Lamont v. Canadian Pacific 
Railway Company.

The latter might be considered as legislation more in 
the interest of the railway company than in that of persons 
having claims against it, since the intention might be to en
title the company to require that process for service upon it 
in the Territories should be served only in a certain manner, 
while sec. 02 of The Companies Act may be held to l>e legislation 
in the interest of persons having claims against companies in
corporated under the provisions of that Act, that is that the 
intention was to provide a means by which process might 
be served upon such companies, but not to exclude such 
other means of service as might be provided by Provincial 
or Territorial legislation. If that is the proper construction 
to lie placed upon these enactments, and I entertain doubts 
as to whether it may not be, it may follow that Territorial 
legislation providing for other modes of service would be 
ultra vires with respect to the Canadian Pacific Railway 
Company and intra vires with respect to companies incor- 
corporated under The Companies Ordinance.

Nexvlands, J. ;—The power of the Legislative Assem
bly of the North-West Territories to pass the legislation in 
question if they have that power, is conferred upon them by 
The. North- West Territories Act* and the various amendments, 
and its powers are similar to those of the provinces, with the 
exception that all the powers conferred upon it are subject 
to the provisions of that Act and of any other Act of the

3 R. S. C. (188(1) c. 50.
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Parliament of Canada. The Companies Act being a general Judgment 
Act applicable to the whole of Canada, would have no great- Newlands, J 
er operation in the Territories than in the Provinces.

Strong, J. (afterwards Chief Justice of the Supreme 
Court of Canada), in the opinion he gave in The, Severn v.
The Queen,9 laid down a principle of construction as applied 
to Provincial Statutes which has evidently been adopted by 
the Privy Council in construing all such Acts. It is as 
follows : “ I do not consider it out of place to state a general 
“ principle which, in my opinion, should be applied in deter- 
“ mining questions relating to the constitutional validity of 
“ Provincial Statutes. It is, I consider, our duty to make 
“ every possible presumption in favour of such legislative acts 
“ and to endeavour to discover a construction of The Jiritish 
“ North America Act which will enable us to attribute an 
“ impeached Statute to a due exercise of constitutional au- 
“ thority before taking upon ourselves to declare that, in 
“ assuming to pass it, the Provincial Legislature usurped 
" powers which did not legally belong to it ; and in doing this 
“ we are to bear in mind that it does not belong to Courts of 
“Justice to interpolate constitutional restrictions; their 
“ duty being to apply the law not to make it."

Acting on this principle it should be conclusively shown 
by the parties attacking the constitutional validity of this 
Ordinance that it is nlra vires of the local legislature.

By sec. 13 (2) of The North- West Territories Act, the 
Territorial Legislature has power to pass Ordinances for di
rect taxation within the Territories in order to raise a reven
ue for Territorial,municipal or local purposes, and by sub-sec.
9 of said section it lias control over property and civil rights 
in the Territories. Does this Ordinance come under one 
or both of these sub-sections ? The Parliament of Canada is 
the only legislature that has powerto incorporate a company to

«(1878) 2 S. C. R. at p. 103.
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do business in all parts of Canada, but, as was stated in the 
Colonial Building and Investment Association v. Attorney- 
General of Quebec,i what such an Act does is “to create a 
“legal and artificial person with capacity to carry on cer- 
“ tain kinds of business, which are defined, within a defined 
“area, viz., throughout the Dominion. Among other things 
“ it has given to the Association power to deal in land and 
“ buildings, but the capacity so given only enables it to ac- 
“ quire and hold land in any Province consistently with the 
“ laws of that Province relating to the acquisition and ten- 
“ ure of land. If the company can so acquire and hold 
“ it the Act of incorporation gives the capacity to do so.”

In this case too, they cited with approval the hypothe
tical case given by way of illustration in the Citzens Insur
ance Company v. Parsons,H where they showed that a com
pany incorporated by the Dominion might lie unable to do 
business in any of the Provinces on account of the provin
cial laws.

The i>ower of the Provinces to impose a direct tax on 
any company incorporated by the Parliament of Canada is 
now a well settled proposition, and I only need cite in sup
port of that proposition the cases decided by the Privy 
Council of Hank of Toronto Lamhe,• and Brewers and Malt
sters' Association of Ontario v. Attorney-General for Ontario.10

The only question that has been raised as to the right of 
the Provinces to legislate as to property and civil rights is 
where such legislation comes into conflict with one of the 
powers conferred upon the Parliament of Canada by sec. 01 
of The British North America Act, and the one it comes often- 
est in conflict with is sub-sec. 2, sec. 91, for the regulation 
of trade and commerce. The construction that has gener
ally been put on the regulation of trade and commerce does 
not include minute regulations affecting the terms and condi-

i(18H4) » App. Cas. 157, at p. 100. «(1881) 7 App. Cas. 96.
#(1887) 12 App. Cas. 575. »# (1897) A. C. 231.
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tions on which persons or corporations carrying on parti 
cular trades are to be allowed to do so in particular locali 
ties, but rather to matters of a general yuan-national import 
ance.

In Bank of Toronto x. Lambe, their Lordships said that 
where they say in Citizens’ Insurance Company v. Parsons,11 
“that it was found absolutely necessary that the literal 
“ meaning of the words shall be restricted in order to afford 
“scope for powers which are given exclusively to the Pro
vincial Legislatures, it was there thrown out that the 
“ power of regulation given to the Parliament meant some 
“ general or iuterprovincial regulation. No further at- 
“ tempt to define the subject need now be made because 
“ their Lordships are clear that if they were to hold that 
“ this power of regulation prohibited any provincial taxa
tion on the persons or companies regulated, so far from 
“ restraining the expressions as was found necessary in 
“ Parsons' case, they would be straining them to their 
“ widest conceivable extent.”

The Parliament of Canada can over-ride by legislation 
any Ordinance passed by the Territorial Legislature, but if 
they have not done so in this case and if the provisions of 
The Foreign Companies Ordinance, 1903, which are before 
this Court, fall under either of the two enumerated sub-sec
tions of sec. l.'$ of The North West Territories Act, and do not 
conflict with the provisions of The Companies Act, I am of 
the opinion that that Ordinance is intra rires of the Terri
torial Legislature.

Section 4 of the Ordinance requires the payment of a 
fee of the same amount as would be required on the regis
tration of a company under The Companies Ordinance. This 
provision is of course within the powers of the legislature.

Section 5 provides, first, for the filing of a copy of the 
charter. As the above mentioned fees are regulated by the 
capital stock of the company, this seems a reasonable provi-

135
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Judgment sioii to enable the Registrar to fix the fee. Sub-sec (b) re- 
Strong. J quires the filing of an affidavit or statutory declaration that 

the company is still in existence and legally authorized to 
transact business under its charter. This seems to be a 
proper and reasonable provision to show that the company 
sought to be registered has still a legal existence, as other
wise it would not be subject to a tax.

Sub-sections (c) and (d) would, I think, more proper
ly come under the Territorial Assembly’s power to pass 
Ordinances relating to property and civil rights, and the 
fact that The Companies Act has also made provision for the 
filing of certain information at Ottawa and for the service 
of process, is no reason why in addition to that the Legisla
ture should not provide for the filing of the same kind of 
information with the Registrar for the information of re
sidents in the Territotries, or for an additional mode of ser
vice. There being no conflict between the enactments, the 
one being merely in addition to the other, I think these 
provisions are all within the powers of the Territorial Leg
islature.

It is true that in Lamont v. Canadian Pacific R. W. Co.,12 
this Court decided that service of a writ on the railway 
company could not be made in any other way than that pro
vided in the Act of the Parliament of Canada incorporating 
the company. That decision put it on the ground that the 
railway company's Act of incorporation was special legisla
tion. That is not the case here ; I do not think it applies 
to this case.

For the above reasons I atn of the opinion that the ap
peal should be dismissed.

Sifton, C.J., concurred.

Conviction affirmed.

1» (1001) 5 Terr. L. R. (10.
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REX ex rel. PARK v. STREET.

1 W. L. R. 87. See 1 W. L. R. 202.

Quo warranto— Validity of election.
The practice in the Territories providing for a writ of summons in the 

nature of a quo warranto, differs from that in England. There the 
question raised is the right of the respondents to use and ex
ercise the office. Heie, what is to be decided is whether there was 
an election. If so, whether the respondent was elected, and, if so. 
whether his election was valid. Consequently it is not necessary in 
proceedings here that the material should show that the respondent 
has accepted the office or the term for which he was elected.

[Wetmore, J., lut, 2nd February, 1005]

This was the return of a summons in the nature of a quo Statement 
warranto to try the matter of the election of the respondent 
as Mayor of the Town of White wood.

J. T. Hr own, for the respondent, objected that the mater- Argument 
ial filed did not disclose the fact that the respondent had 
accepted, or taken the oath of, office, or the term for which 
he was elected.

E. L. Elwood, for relator.
[2nd February, 1905.]

Wetmore, J.:—I am of opinion that the objections are Judgment 
not well taken.

The writ in question was issued under the provisions of 
sec. 56 of The Municipal Ordinance.1 It is quite clear to my 
mind that the object and intention of that writ is entirely 
different from that of the common law writ of quo warranto 
or from an information in the nature of a quo warranto filed 
under the ordinary practice relating to such matters. In 
Short & Mellor’s Crown Practice,* it is set out that “ The 
ancient writ of quo warranto was in the nature of a writ of 
right for the King against him who claims or usurps any 
office, etc., to enquire by what authority he supports his claim

1 Con, Ord. (1898), chap. 70. 9 At p. 279.
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Judgment in order to determine his right. That writ is now obsolete, 
Wetmore, J an(l the modern information in the nature of a quo warranto 

is now used and has the same object in view as the writ.” 
Later ' we find the form of an information in the nature of 
a quo warranto against municipal corporate officers : “And 
it is alleged that the party against whom the information is 
laid did use and exercise, aud continued at the time of the 
laying of the information to use and exercise, the office with
out legal warrant or right,” etc. Under such a practice I 
can well understand that the material should disclose the fact 
that the party against whom the information was laid was 
at the time it was laid exercising the functions of the office, 
aud it was upon that practice that Reg. v. Slattery and Reg. 
v. (Juayfe,* were decided.

The writ issued under sec. 56 of The Muneipal Ordin. 
ance 5,1 is not issued merely to enquire as to by what right 
the respondent holds or exercises the office, but it is to try 
out the validity of the election. In the first place, that sec
tion and the following sections down to and inclusive of sec. 
82 are headed “ Controverted Elections.” The provisions 
of secs. 50, 57 and 75 clearly show that the object of the 
writ is not merely to try the right of the person in possession, 
but to try the validity of the election. The observations 
of Burns, J., in Rex v. Stephenson,6 are ])ertinent, and I en
tirely concur with them.

The statement filed in this matter contains all that it is 
required to contain by sec. 50 of the Ordinance, and 110 more 
seems to me to be necessary. It will be observed also that 
the form of writ prescribed by the Rules of the Supreme 
Court,' commands the respondent to appear on the proceed
ing instituted to try the validity of his election, not to enquire 
by what right he exercises the office. Evidently in drawing

3 At p. 601. 4 (18tn) 11 A. At E. 605. 5(1840), 11 A. A R. 508. 
5a Con. Ord. (1808) chap. 70. 6(1851) 1 Chy. Cham. R. 271. 7Rules 
of the Supreme Court, p. 6,
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this form of summons the Judges must have seen the Judgment 
distinction between the writ required by the Ordinance and Wetmore, j 
the old writ of quo warranto, or the information in the 
nature of a quo warranto.

The other objection, that the statement or material 
filed does not disclose the term for which the respondent 
was elected is, in view of what I have held, not material. 
The questions to be decided are : Was there an election ? 
Was the resjxmdent declared elected at such election ? And, 
was that election valid ? The objections are therefore over
ruled, and the case must proceed upon the merits.

RKX v. KING.

1 XV. L. R. 348, 570.

Murder—Proof of corpus delicti — Identity — Right to reply by 
Crown counsel—Comment upon prisoner'9 failure to give evi
dence—New trial.

On a charge of murder, the death of a human being having been once 
established the identity of the deceased, and the fact that his death 
was caused by the prisoner, may be established by circumstantial 
evidence, which should, however, be cogent and convincing.

Held, (Wetmore. J., dissentiente), that in this case the evidence of 
the identity of the deceased and of the prisoner’s having caused 
his death was sufficient to warrant the prisoner’s conviction.

The prosecution was conducted by the Crown Prosecutor, having 
general instructions from the Department of Justice in all criminal 
cases, and particular instructions in this case.

Held, (Wetmore, J., dissentiente), that although no evidence was 
given on behalf of the deceased, the Crown Prosecutor had the 
right to reply. Rex v. Martin (1905), 5 O. W. R. 317, followed.

The Crown Prosecutor in the course of his address to the jury refer
red to the fact that the prisoner might have given evidence on his 
own behalf, and expressed the opinion that “ his counsel took the 
very best and wisest course in not having him go on the stand,” 
adding "I think it was wise for himself.”

Held, that the prisoner was entitled to a new trial, these remarks 
constituting an improper comment, by which substantial wrong 
and injustice was caused.

[Court en banc, 12th, 19th April, 1906.]

This was a case reserved by Harvey, J., after the trial statement 
at Edmonton, with the intervention of a jury, by whom the
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Statement prisoner was found guilty of the murder of one Edward 
Hayward at Lesser Slave Lake, on the 18th September, 
1904.

The evidence was to the effect that the prisoner and 
Edward Hayward had arrived in Edmonton together on the 
14th August, 1904, had then purchased a packing outfit 
there and had set out overland by way of the Swan Hills 
for Lesser Slave Lake. They arrived at the Sucker Creek 
Indian Reserve, on the border of Lesser Slave Lake, on or 
about the 16th September, 1904, and went into camp at a 
point not far from the houses of the Indian settlement and 
close to the main travelled road from it to the English set
tlement and Hudson’s Bay Fort, along which were some 
eight or ten houses in which there was a population of 
some sixty or seventy Indians. They remained there for at 
least three days, on the first two of which they were visit
ed by several Indians, who saw there many of the articles 
purchased in Edmonton. On the night of the day preced
ing the prisoner’s departure from the camp a sound 
as of a gun shot was heard apparently from the direction of 
the camp. Between the afternoon of that day and such de
parture there did not appear to have been any Indians at 
the camp, but two paid a visit to the locality and were at 
the camp fire shortly after they had seen the prisoner leav
ing with the horses and the outfit. On that evening the 
prisoner camped opposite the main settlement, where the 
traders' stores are, and shortly after went across to that 
settlement, where he remained until the 9th October, with
out being iti any way molested. He disposed of the outfit, 
and while waiting for a boat to Athabasca Landing and for 
payment of the purchase money, except $55.75 paid on ac
count, was interviewed on the 9th October by the police 
with regard to the disappearance, which they stated that the 
Indians had suggested, of his partner, and on the 10th 
October was taken into custody. He then had in his pos
session some $60.

I
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On the 8th October search was made, under the direc- Statement, 

tion of the Sergeant of Police at the camp on the Reserve, 
and there were found the traces of a very large fire. In it 
were discovered on that and subsequent days, many pieces of 
charred bone, of which four, fitting together and constituting 
a piece about five centimetres by seven centimetres, were 
identified as the upper posterior angle of the right parietal 
bone of a human skull, and a fifth as the jugular process of 
a human occipital bone. There were also found portions of 
various organs, heart, lung, liver, pancreas, etc., which were 
shown to be similar in structure and corresponding to human 
organs, though not positively identified as human. It was, 
however, stated in the medical evidence that the fact that 
each of these fleshy structures did resemble human organs 
and that they were found together, and with the human bones, 
was almost convincing evidence that they had all been human.
In addition there was found in the ashes a considerable num
ber of what appeared to he eyelets of boots, buttons, buckles 
and other metal parts of clothes. In the slough, distant four 
hundred and fifty feet from the camp fire in question, was 
found a pair of miner’s hob-nailed boots, identified by wit
nesses as those the prisoner's companion had previously worn, 
and tied up in a rag, stuffed in the toe of one of those boots, 
which was laced up and tied to the other, were a number of 
articles, including a gold sovereign case, a set of miner’s 
scales and weights, a gold nugget necktie pin, an exploded 
forty-five calibre rifle cartridge and a number of other smaller 
articles. The necktie pin, the sovereign case, the miner’s 
scales and weights were identified by the brother of the sup
posed deceased as having been his property. There was also 
evidence of contradictory statements by the prisoner as to 
the name of the man who was with him, and as to what had 
become of him. A search was made in the direction in which 
the prisoner said he had gone, but no trace of him was found.

vol. vi., t. i.. eepTs.—jo
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No evidence was adduced by the defence, and counsel 
for the Crown first addressed the jury. After the address 
of counsel for the defence the Crown counsel claimed the 
right to reply, stating that he had general instructions from 
the Department of Justice in all criminal cases, and special 
instructions in regard to this prosecution. He was permitted 
by the trial Judge to address the jury in reply.

In the course of his first address he said to the jury:—

"Now we are confronted with another aspect of the 
“ case here, which I shall have to handle in a gingerly way. 
“ It is familiar, I suppose, to you, gentlemen of the jury, 
“ that the Crown is expressly forbidden, as a matter of good 
“ ethics, to comment upon the prisoner not giving evidence. 
" Nowadays prisoners are allowed to give evidence on their 
“ own behalf, and the fact that they do not give evidence in 
“ their own behalf is sometimes used against them by juries. 
“ I think his counsel took the very best and wisest course 
“ in not having him go on the stand, and I think it is wise 
“ for himself.”

The following questions were reserved for the opinion 
of the Court en banc

First.—Whether there was evidence which should have 
been allowed to go to the jury, there being no direct evi
dence either of an act of the prisoner’s likely to cause death, 
or of the fact of death itself, and no convincing presump
tion of death being raised.

Second. Whether counsel for the Crown should have 
been allowed the right to reply, no evidence having been 
tendered on behalf of the prisoner.

Third. —Whether the comment by counsel for theCrown 
in the course of his address to the jury with regard to the 
prisoner’s not giving evidence in his own behalf was proper.
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Newlands, J.: The first cpiestion is a very serious 
one, and is founded upon the general rule that the fact that Jlu,Kment* 
an offence has been committed must be fully established be
fore anyone can be held to answer for it. This rule, as ap
plied in murder cases, is laid down by Sir Matthew 
IIai.E,1 where he says : “I would never convict any per
son of murder or manslaughter, unless the fact was proved 
to be done or at least the body found dead.”

This rule is said by Maule, J., in H. v. Hurt,on,2 to be 
a rule of caution rather than of law or evidence, and cir
cumstances may be sufficiently strong to show the fact of 
the murder though the body has never been found. In li. 
v. Hind marsh,3 where the prisoner, the mate of a vessel, 
was indicted for the murder of his captain at sea, and a wit
ness stated that the prisoner had proposed to kill the cap
tain, that the witness being afterwards alarmed in the night 
by a violent noise, went upon deck and there observed the 
prisoner take the captain up and throw him overboard into the 
sea ; that the captain had not been seen or heard of after
wards ; that near the place on the deck where the captain 
was last seen a billet of wood was found, and that the deck 
and part of the prisoner’s dress were stained with blood, 
the Court, though they admitted the general rule of law, 
left it to the jury to say on the evidence, whether the de
ceased was not killed before his body was cast into the sea, 
and the jury being of that opinion the prisoner was convict
ed and the conviction sustained.

1 Hale’s P. C. 200. 8(1855) Dears C. C. 282. »2 Leach 560.
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Judgment In R. v. Cleverton,4 the prisoner was indicted for mur-
Newlamls. J dering an infant child, and the evidence was the prisoner’s 

statement to a police officer that the father of the child had 
written for it and she had sent it to him at Ipswich by a 
woman at the railway station, Colchester. There was also 
evidence that she had been seen on the 4th day of July going 
in a direction which might be towards the river or towards 
the station with something which, to the witnesses, seemed 
like a child of about the age of the missing infant, and that 
on the next morning a body of an infant child of the same 
sex (and so far as appeared), about the same age, was found 
dead in the river. It appeared that this child had died from 
drowning, but there was no other evidence, otherwise than 
l>efore mentioned, to identify it with the prisoner’s child. 
IÎRLE, C.J.. left the case to the jury on this evidence, and 
after telling them the rule laid down by Sir MattiikwHalk, 
asked them: “On the whole evidence, are you satisfied that 
the body found in the river was the prisoner’s child and 
that it was put there by her ?” The jury brought in a ver
dict of not guilty.

In A*, v. Hopkinx,5 where a girl was indicted for the 
murder of her infant child by drowning, Lord Abinger, 
C.B., directed the jury to acquit, as the child found 
drowned was proved not to be the child of the prisoner, and 
he said, with respect to the child which was really the child 
of the prisoner, she cannot, by law, be called upon either 
to account for it or to say where it is, unless there be evi
dence to show that her child is actually dead.

In R. v. doivent the alleged murder took place in 180G, 
and in 1829 bones were found buried under a barn which the 
prisoner had occupied. The finding of the bones was proved, 
and the wife of the deceased identified a carpenter’s rule and 
the remains of a pair of shoes which were found in the place

4 (1800) 2 F, & V. 8*3. 8 (1838) 8. C. $ P, 501. • (1830) 4 C,
& V. 221.
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where the bones were discovered, and she also identified the Judgment 
skull of the deceased by something remarkable about the Newlands j. 
teeth. Littlbdalr, J., left this evidence to the jury, who 
brought in a verdict of acquittal.

The same rule is followed by the Courts in the United 
States. In People v. Palmerthe Court reviews the pritici- 
cipal English and American decisions and comes to the con
clusion that the rule is the same in both countries, and that 
the penal code of that State, which provided that, “No per
son can be convicted of murder or manslaughter unless the 
death of the person alleged to have been killed, and the fact 
of the killing by the defendant as alleged, are each estab
lished as independent facts, the former by direct proof and 
the latter beyond a reasonable doubt,” did not change the 
rule of the common law, but was only for the purpose of de. 
daring that rule in explicit terms. In that case the defend
ant was indicted for the murder of one Peter Bernard. A 
dead body was found, alleged to be that of Bernard. There 
was no direct proof of that fact, and it was sought to be es
tablished by circumstances, among others, that articles were 
found on or near the body which resembled articles shown to 
have been the property of and in the possession of Bernard 
before he disappeared. One witness testified that he made 
for Bernard a boot taken from the foot of the dead body. A 
satchel was found near the body in which was an almanac on 
which the name of “Bernard” was written. A witness iden
tified it as Bernard's, and testified that he had seen Bernard 
write, and thought the same was in his handwriting. Keys 
on the body fitted the lock of the satchel. Various articles 
of clothing found on the body were also identified as belong
ing to Bernard. The body was in a decomposed and unre
cognizable condition. Upon this evidence the jury convicted 
the prisoner of murder and this conviction was reversed by 
the Court of General Term because there was no direct evi-
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Judgment deuce which identified the body found as that of the person 
Newlands, j. alleged to have been murdered. This decision was reversed 

by the Court of Appeals, and the verdict of the jury sus
tained. The learned Judge who delivered the decision of 
the Court, said : “The question is a very grave one ; not 
merely to the prisoner, whose liberty may depend upon the 
issue, hut to the people and the administration of justice, for, 
if the law he as the General Term has declared it, a murder
er may always escape if only he shall so mutilate the body 
of his victim as to make identification by direct evidence im
possible ; or shall so effectually conceal it that discovery is 
delayed until decomposition has taken away the jxrssibility 
of personal recognition ; and it will follow that the tender
ness of the penal code has opened a door of escape to that 
brutal courage which can mangle and burn the lifeless body, 
and has put a premium upon and offered a reward for that 
species of atrocity. . . . That some one is dead is direct
ly proved whenever a dead body is found. Its identity as 
that of the person alleged to have been killed, is a further 
fact to be next established in the process of investigation. 
If it be the meaning of the penal code that both of these 
facts, identity as well as death, are to be proved by direct 
evidence, it establishes a new rule which never before pre
vailed, and of which no previous trace can anywhere lie 
found. It has always been the rule, since the time of 
Lord Hale, that the corpus delicti should be proved by 
direct, or, at least, by certain and unequivocal evidence. 
Hut it never was the doctrine of the common law that, 
when the corpus delicti had been duly established, the furth
er proof of the identity of the deceased person should be of 
the same direct quality and character. And this becomes 
quite evident from a consideration of the history and phil
osophy of the rule. . . . Hut the corpus delicti,the exist
ence of a criminal fact, may be completely established, and 
the need of direct proof satisfied before the question of 
identity is reached. There may be direct proof of a murder,
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though no one knows the person of the victim. A dead Judgment 
body is found with the skull smashed in upon the brain xewlamis j. 
under circumstances which exclude any inference of accid
ent or suicide. There we have direct evidence of the death 
and cogent and irresistible proof of the violence ; the latter 
the cause and the former the effect ; both obvious and cer
tain, and establishing the existence of a criminal fact de
manding investigation. These facts proved, the corpnn 
delicti is established, although nobody, as yet, knows, and 
nobody may ever know, the name or personal identity of 
the victim. Beyond the death and the violence remain the 
two enquiries to which the ascertained criminal fact gives 
rise ; who is the slain and who is the slayer ; the identity of 
the one and the agency of the other. These may be estab
lished by circumstantial evidence which convinces the con
science of the jury, and because a basis has been furnished 
upon which inferences may stand and presumptions have 
strength. That I have correctly stated what is meant by 
the corjiH8 delicti, requiring direct proof, and that it never 
did include the identity of the victim, but left that open to 
indirect, or circumstantial evidence, is shown by an un
broken and unvarying concurrence of authority.”

The evidence shows that the remains of a human being 
had been destroyed by fire at the camp fire where the prisoner 
and Hayward had earned on the Indian Reserve. The find
ing of two portions of a human skull, a part of the right 
parietal bone, and the jugular process of the occipital 
hone, is absolute proof of the fact that the human being to 
whom they belonged is dead. There is therefore direct proof 
of the death of a human being, and once having established 
the fact of death by direct evidence, it would be a 
monstrous doctrine if circumstantial evidence could not 
l>e given as to who that dead person was simply be
cause the murderer has so destroyed the remains that 
identification was impossible. The cases I have cit
ed show that that is not, and never was, the law, but that 
once the fact of death is established, circumstantial evi-
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dencc can be given to prove the identity of the remains, and 
also the identity of the i>ersou who caused the death. Be
sides the evidence which I have referred to there was con
siderable other evidence, all of which tended to prove that 
the dead man was Hayward, and that he was murdered by 
the prisoner. It was, I think, properly left to the jury, and 
on this ground their verdict should not be disturbed.

Had the counsel for the Crown the right to reply, no 
evidence having l>een tendered on behalf of the prisoner ? 
Generally the Crown prosecutors in the Territories act 
under general instructions from the Department of Justice, 
over which the Attorney-General for Canada presides. The 
administration of criminal law in the Territories is in his 
hands and the Crown prosecutors act for him in prosecuting. 
This case is made stronger by the fact that the Crown coun
sel had express instructions to act. This same question was 
decided in favour of the right to reply under the same cir
cumstances in Rex v. Martin* and I am of opinion that it 
should lje so decided in this case.

We must therefore decide whether the comment by the 
counsel for the Crown in the course of his address to the 
jury, with regard to the prisoner not giving evidence on his 
own behalf, was proper.

The Canada Evidence Actprovides that “The failure of 
the prisoner charged or of the wife or husband of such 
prisoner to testify shall not be made the subject of comment 
by the Judge or by the counsel for the prosecution in ad
dressing the jury.

By his remarks, the Crown counsel not only pointed out 
to the jury that the prisoner had the right to give evidence 
and did not, but that any evidence he could have given would 
have been unfavorable to him. It is certainly a direct com
ment on the fact of his not having given evidence, was un

til*») 5 O. XV. R. 317. 9 (18113) ÙÜ-Ô7 Vic. chap. 31, sec. 4 (2).
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favourable to the prisoner and is directly contrary to the Judgment 
Statute. Newlands. J.

In the Qurnn v. Corby,U) decided in the Supreme Court 
of Nova Scotia, Weather be, J., said : “ While the Statute 
remains as it is. I see no effectual remedy for the prisoner 
against the violation of it unless we hold the trial to lie 
irregular in all such cases. I see no other mode of inter
preting the Statute.” Ritchie, J., says : “ When once the 
comment is made the mischief which the law was designed 
to prevent, has been done, and nothing can afterwards be 
said by either counsel or Judge that will lie calculated en
tirely to remove the effect of that comment ui>on the minds 
of the jury. The accused is entitled to the protection the 
law has thus afforded him, and it can only be done by 
granting a new trial.”

In the (Juren v. Cofwuin,>1 decided by the Court of Ap
peal for Ontario, Chief Justice Meredith said (at p. 532):
“ The prisoner had the right to have the case submitted to 
the jury without comment on his failure to testify, either 
by the Judge or the counsel for the prosecution in address
ing the jury, and he has been deprived of that right. The 
Legislature must have deemed it of importance to accused 
persons that no such comment should be made and the de
privation of that right must, I apprehend, be held to be a 
substantial wrong to the accused.” Rose, J., said : ‘‘It is 
not our duty in this case to direct a new trial notwithstand
ing ' that something not according to law was done at the 
trial,’ unless in our opinion ‘ some substantial wrong or mis
carriage ’ was thereby occasioned on the trial. It is certainly 
clear that something not according to law was done at the 
trial ; and in my opinion a substantial wrong was occasioned, 
for the prisoner was entitled to a trial free from comment or 
observation upon the fact that he did not tender himself as

>«(1808) 1 Can. C. C. 457. ii (1808 ) 2 Can. C. C. 523.
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a witness. He had the right to refrain from giving evi
dence without his failure to testify being made the subject of 
comment. He had a statutory right. That right he was 
deprived of, and being deprived of that right by the learn
ed Judge, a wrong was occasioned, and, I think, a very 
substantial wrong, and a wrong that, in my opinion, could 
not be removed or remedied by the learned Judge calling 
back the jury and telling them that he had done wrong, as 
he did do ; for in stating what he did to the jury, he of ne
cessity related the offence of which complaint has been 
made. So in the King v. Hill,'* the Supreme Court of 
Nova Scotia decided that the provision of the law that no 
comment should be made watf mandatory.

King x. Aho,'3 decided by the Supreme Court of Biit- 
ish Columbia, was cited by the respondent’s counsel, but in 
that case the Court only held that what was said did not 
amount to a comment on the failure of the accused to testify.

In the case before us I am of opinion that what the 
counsel said to the jury was a comment forbidden by the 
Statute and one that was distinctly unfavorable to the pri
soner. This comment having been made, his explanation 
afterwards does not improve matters, but would rather im
press on the mind of the jury the fact that the prisoner 
offered no explanation of the facts brought out in evidence 
against him.

It is contended by the counsel of the Crown that the 
Court should not set aside the conviction unless some sub
stantial wrong or miscarriage of justice was thereby occa
sioned on the trial. All the Judges whose opinions I have 
cited were of theopiuion that such a comment was a substan
tial wrong to the prisoner. This opinion is also supported by 
the decision of the Privy Council in Afakin v. Attorney General 
for New South Wales.'A A provision in The Criminal Law 
(Amendment) Act, 1883,15 provided that no conviction should

12 (10(13) 7 Can. C. C. 38. 11(1904) 8 Can. C. C. 453. 14(1894)
A. C. 57. i 3 40 Vic. chap. 17, sec. 423, N. S. W.
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be set aside unless for some substantial wrong or miscarri
age of justice. Evidence that was inadmissible had been 
allowed to go to the jury, but it was contended that with
out that evidence there was sufficient evidence to convict, 
but the Court held that the jury might have been influenc
ed by the evidence improperly admitted and that substantial 
wrong would be done to him if he were deprived of a ver
dict of the jury and there was substituted for it the verdict 
of the Court founded merely upon the perusal of the evi
dence.

It is impossible for us to say how the jury were affected 
by the comment made by the Crown counsel, and it would 
be doing substantial wrong to the prisoner to deprive him 
of a trial by jury as provided by law entirely uninfluenced 
by any such comment.

I think the conviction should be cpiashed and a new 
trial ordered.

SlFTON, C.J., and Harvry, J., concurred with Nrw- 
i.ands, J.

Prkndergast, J. :—With regard to the first question, it 
seems to me that it rests, partly at least, on an erroneous as
sumption of the facts of the case, in so far as it states that 
there is no direct evidence “ of the fact of death itself.” It 
is true that in the great mass of testimony given at the trial, 
there is no direct evidence of Hayward's death ; but there is 
undoubtedly direct evidence of a death lying in the produc
tion of charred remains of part of a human skull found in the 
ashes of the camp some time before occupied by the accused 
and Hayward. The question then becomes one of identifica
tion of the remains, rather than one of death which the re
mains prove by themselves, and might resolve itself in this ; 
whether, when there is no direct evidence ot an act of the 
prisoner likely to cause death, it is necessary that a human 
Ixxly or part of a human body lie not only produced, but 
moreover identified by inspection as that of the person
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Judgment alleged to have been killed, and whether if this is not neces- 
Prendcrgast. j. sary, and the remains of a human body having been pro

duced at the trial, there was a convincing presumption of 
the death of Hayward raised on the circumstantial facts of 
the case.

The first rule governing the matter seems to be that in 
criminal matters there must be clear and unequivocal pooof 
of the corpus delicti lfl which, however, does not mean at all 
that this clear and unequivocal proof of the corpus delicti 
need necessarily be direct.

In homicide, the corpus delicti is composed of two ele
ments ; a criminal agency as the means or cause, and death 
as the result or effect.

Sir Matthew Hale11 pronounces himself as follows:
“ I would never convict any person of murder or man

slaughter unless the fact were proved to lie done, or at least 
the body found dead.” But this, it seems to me, does not 
go to the extent of saying that, where a body is found, it 
must moreover be shown by direct proof —which here must 
mean identification by inspection to be the Ixxly of the 
person alleged to have been killed.

Starkey, in his book on evidence,18 says in the same 
broad terms, that ‘ It is an established rule, upon a charge 
of homicide, that the accused shall not be convicted unless 
the death be first distinctly proved, either by direct evidence 
of the fact "—which I suppose means of the killing—“ or by 
inspection of the Ixxly "—which inspection, I think, need 
not result by itself in identifying the said body as that of
y. z:

It is true that in Rnloff v. Peopleit was held that “ in 
order to warrant a conviction of murder, there must be direct 
proof either of death, as by the finding and identification of 
the corpse, or of criminal violence adequate to prod uce death.” 
But as far as I can see, the words “and identification of the

16 Rest on Evidence, 8th Ed., 1803, p. 300. *7 2 Hale P. C. 290.
18 Starkey on Evidence, 4th Ed., p. 802. >y 18 N. Y. 179.
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corpse,” are absolutely unwarranted under either English Judgment 
or Canadian precedent or best American authorities. prendergan, J.

In the case of R. v. John Mile*,’" and R. v. Hindmanh,” 
commented on by Best,” and in a number of others review
ed by RussELL,2-' the point in question was not one of iden
tification by inspection, but whether there had been death 
of a human being at all.

In Greenleaf on Evidence* it is expressly laid down that 
11 even in cases of homicide, though ordinarily there ought 
to be testimony of persons who have seen and identified the 
body, yet this is not indispensably necessary,” and Best 
says as explicitly,25 that ” when a body is in a state of de
composition, or is reduced to a skeleton, or is for any other 
reason in such a state as to render identification impossible, 
it should be identified by dress or circumstances ”—the last 
word being exactly in point in the present case.

It seems to me that with the safeguards of our judicial 
system and jurymen conscious of the gravity of their func
tions as they should be, the rule, as I interpret it here, is 
yet quite wide enough to assure a fair trial to the accused ; 
while on the other hand, in the words of BEST,* it would 
seem 11 a startling thing to proclaim to every murderer that 
in order to secure immunity to himself he has nothing to do 
but to consume or decompose ”—he does not say merely 
disfigure—” to consume or decompose the body by fire or 
lime, or to sink it in an unfathomable part of the sea.”

It is my opinion, then, that the production of the char
red remains of part of a human skull was a sufficient proof 
of death under the authorities, that it was open to the prose
cution to show by circumstantial evidence that such remains 
were those of Henry Hayward, and that the evidence so

Cited in Best on Evidence, at p. 314. » 2 Leach C. C. 5«tl.
22 Best on Evidence. 8th Ed. p. 304. 31 Russell on Crimes & Misde
meanours, 4th Ed. Vol. 3, pp. 158, 150 and 160. H Iflth Ed, Vol. 3, 
sec. 30. 15 Op, oil., p. 373. * Op. (‘it., p, 395,
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Judgment given was “strong and intense M enough to leave it open to 
Prcmivrgnsi, j. the jury to consider that it contained a “ full assurance of 

moral certainty." 17

With resjiect to the second question, it seems to me that 
the late case of Rex v. Martin 2S is quite in point, and that 
the Counsel of the Crown had the right to reply under the 
circumstances.

As to the third and last question, it is quite evident to 
me that the remarks of the learned counsel for the Crown 
on the fact that the accused did not testify on his own behalf 
were a comment within the meaning of The Canada Eri- 
deuce Act,2'1 sec. 4 (2), and a comment unfavourable to the 
prisoner as defined in Queen v. Corby

The cases of Queen v. Coleman Queen v. Weir,3* Kiuy 
v. //iZ/,33 and Commonwealth v. Scott,34 amongst a great 
many others,are all clearly to the effect that where the least 
doubt exists that the jury may have been influenced even in 
the slightest degree by such comment on the part of the 
prosecution, the conviction should be quashed.

Of course, when the onus is thrown on the accused to 
prove certain facts, it is quite competent for the Judge and 
counsel for the Crown to point out to the jury that while it 
rests with the accused to prove these facts, he has failed to 
do so ; but this must be done, it seems, without any special 
reference to the fact that the accused himself has not testi
fied.

In King v. Aho,& it was held that the trial Judge (and 
the same must apply to the Crown prosecutor) had a right 
to charge the jury upon the question as to when the onus 
shifts. In delivering the judgment of the Court, Huntkr, 
C.J., said : “In my opinion, to hold that a direction to the

27 Greenleaf on Evidence, Kith Ed. Vol. 3 sec. 30. 2«(10(J5) 5 O.
XV. R. 317. *>56-67 Vic. ch. 31. *>(1H98) 1 Can. C. C. 457.
v (1H08) 2 Can. C. C. p. 525. v (1KSN>) Can. C. C. 262. 33 (1903)
Can. C. C. 38. * 123 Mass. 241. «(1904) 8 Can. C, C. p. 453.
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jury that the accused has failed to account for a particular 
occurrence when the onus has been cast upon him to do so, 
amounts to a comment of the failure to testify, would para
lyze the action of the Crown in the discharge of its most 
essential function, viz, to charge the jury on all questions 
of law which have any relevant bearing on the case, includ
ing the question as to when the onus shifts.”

Here, however, the Crown prosecutor went very far be
yond this. It was quite in order for him to say as he did, 
“ I think that onus is thrown u|>on the defendant, and I 
think that onus should have been acted up to.” But in my 
opinion it was contrary to the letter and spirit of The Can
ada Evidence Act to use the Words, “ I think his counsel took 
the very best and wisest course in not having him go on the 
stand, and I think it is wise for himself.” This is surely a 
comment unfavourable to the prisoner. It is impossible to 
say that such remarks did not influence the jury ; they were 
moreover intended to do so, and it is probable that the)- did.

In my opinion the conviction and sentence should be 
quashed, and a new trial ordered.

Wetmork, J.:—I am of opinion that there was not any 
evidence of the curptu delicti to go to the jury. The text 
writers almost uniformly refer to what was stated by Sir 
Matthew Hale in his Pleas of the Crown,36 that he never 
would convict any person of murder or manslaughter unless 
the fact were proved to be done or at least the body found 
dead. In this case the evidence established that bones were 
found in the fire which were those of a human being, and 
there was other evidence such as the finding of metal |»rtions 
of clothing in the fire which tend to show that the body of a 
man was burned in that fire. But that fact, even taken with 
the fact of other property of the deceased being found in 
the slough, does not seem to me to do sufficient to establish

Judgment
I’reiiclergaat, J.

J* At p. 2W).
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with the degree of moral certainty requiied that the body 
was that of the man Hayward. Possibly if the evidence 
had completely established that the deceased had not gone 
away from the place where he and the accused camped, it 
might have been sufficient, but that was not established, 
because there were ways by which the deceased might have 
got out of country which were not examined by any of the 
witnesses. I do not mean to lay down that the fact of the 
death of the party alleged to have been murdered may not 
be establshed by circumstantial evidence, but the evidence 
to establish that fact as stated by Mr. GREKNLKAF,37 

ought to be strong and cogent. It ought to be so strong 
and intense as to produce the full assurance of moral cer
tainty.” The case of Rex v. Hindmarsh^ is cited by Mr. 
GreKNLKAK as a case establishing such proof of death. I 
have not been able to lay my hands upon that report, but it 
is noted in Best on Evidence.34 There the accused was a 
seaman and was charged with the murder of his captain at 
sea by blows with a large piece of wood, and secondly by 
throwing deceased into the sea. The evidence was that the 
prisoner was seen to taketheeaptain up and throw him into 
the sea; after which he was never heard of. There the fact 
was deposed to of an act which to a moral certainty would 
cause death. In the case before the Court now, there is no 
direct proof that these bones were the bones of Hayward.
The evidence is altogether circumstantial.

In Rex v. Clews, 40 bones were found and the deceased’s 
wife identified a carpenter’s rule and the remains of a pair 
of shoes which were found at the place where the bones were 
discovered ; and she also identified the skull of the deceased 
by something remarkable about the teeth. There was s'
evidence which pointed directly to the fact that the bones 
found weie those of the deceased. There is no evidence of

37 Greenleaf on Evidence, Vol. 3, p. 37. 3*2 Leach C. C. 751,
39 8th Ed. p. 3V4. 4<>(1830 ) 4 C. & P. 221.
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that character which points to the fact that these bones were Judgment, 
those of Hayward. Wet^e. j.

In Rogina v. Chivertonthe accused was charged with 
the murder of her child. The evidence was that she had 
keen seen on a specified date going in a direction which 
might be towards the river or towards the station, with 
something which, to the witness, seemed like a child, and 
about the age of the missing infant, and that on the next 
morning the body of an infant child of the same sex, and so 
far as appeared, about the same age, was found dead in the 
river. It appeared that this child died from drowning, but 
there was no evidence other than that before mentioned to 
identify it with the prisoner’s child. The learned Chief 
Justice in charging the jury laid the law down as follows : 
"It is no doubt essential that you should be satisfied that 
the body found in the Colne was the body of the prisoner's 
child, and put there by her. It is most important, as laid 
down by Lord Halk, that on an indictment for murder, it 
should be shown that the body found is the body of the 
murdered person, as otherwise persons might be convicted 
for the murder of a person who was alive." It is true that 
he left to the jury the question whether they were satisfied 
that the body found in the river was the body of the pris
oner's child,and was put there by her. The jury returned a 
verdict of not guilty. I must say that while agreeing with 
what was laid down in that case as to what was essential to 
be proved, I am of the opinion that there was not in that 
case evidence to leave to the jury that the body found was 
the prisoner’s child.

In Rrgina v. 1/opkin»,*1 which was also a case of the 
alleged murder of an infant child, the accused left the place 
where she was at service with the alleged intention of going 
to her father’s on a specified date. She crossed the Severn

<■(1890) 2 P. &F.833, 0(1838) 8 C. & P. 591.

VOL. VI., T. L. XBPT.,—II
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in a barge and landed at Chepstow, she then having a child, 
and she was seen with the child in her arms on the road 
from Chepstow to Tintern as late as six o’clock in the even
ing, but between eight and nine o’clock she arrived at her 
father's without the child, and five days afterwards the body 
of a child was found in the Wye near Tintern. Now there 
was evidence in that case which tended to show that the 
child found was not that of the accused ; that it was older ; 
that its clothes were different ; and that the child had an 
eruption on its face and legs which the prisoner’s child did 
not have. It was held in that case that the jury must acquit 
the prisoner, and Lord Abingrr, in delivering judgment, 
laid it down that the prisoner could uot be called upon to 
account for her child or to say where it was unless there be 
evidence to show that the child was actually dead.

I come to this conclusion with very great hesitation, 
but I think the Courts should be specially careful that the 
evidence is of such a character as to exclude every possibil
ity of an innocent man being deprived of his life at the 
hands of the law. I am, therefore, of the opinion that the 
conviction in this case should be quashed.

Another question is raised by the case. No evidence 
was called on behalf of the prisoner, and the Crown Prose
cutor, having addressed the jury, the counsel for the pris
oner followed on his behalf, and addressed the jury. The 
Crown Prosecutor claimed the right to reply which was ac
corded to him, he stating that he acted in all criminal cases 
under the instructions of the Department of Justice, and that 
he had special instructions from the Department with regard 
to this case. I am of opinion that this also was erroneous. 
Sec. G61 (2) of The Criminal Code, 1899, provides that upon 
every trial lor an indictable offence, if no witnesses are 
examined for the defence, the counsel for the accused shall 
have the privilege of addressing the jury last, otherwise such 
rights shall belong to the counsel for the prosecution, pro
vided that the right of reply shall be always allowed to the
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Attorney-General or Solicitor-General or to any counsel act
ing on behalf of either of them. It is on the latter part of 
this provision that the counsel for the Crown claimed the 
right to address the jury in reply.

In these Territories criminal prosecutions are generally, 
I may say invariably, conducted by Crown Prosecutors. 
They are appointed by the Department of J ustice, are under 
its control, and receive their instructions generally from that 
Department. Sometimes they may be specially instructed 
from the Department with respect to cases, but as a rule 
they act under general instructions which are issued to ail 
Crown Prosecutors alike. Now that, to my mind, does not 
constitute them as acting either on behalf of either the At
torney-General or the Solicitor-General within the meaning 
of the paragraph. A person to so act must be instructed 
to appear and act on behalf of one of them. That has al
ways been my interpretation of that provision. The case 
of Kr.x v. Martin,u seems to bear out the contention on 
behalf of tile Crown Prosecutor. It is a matter of note, 
however, that Mr. Proudfoot, who appeared for the Crown, 
in that case is stated to have represented the Attorney-Gen
eral. That being the case I am quite in accord with the 
lesult of the decision, but if the Court intended to go so far 
as to hold that in all Crown cases where the prosecution was 
not a private one, the right of reply was in the counsel acting 
on behalf of the Crown, I cannot go that far. If the Legis
lature intended to give the Crown counsel the right of 
reply in all cases that were not private prosecutions, I 
think they would have used language which would have 
more clearly expressed that intention. The section evi
dently contemplates that the rule shall be that counsel for 
the Crown shall not have the right of reply, and the ex
ception is for the Attorney-General or Solicitor-General, 
or counsel acting on behalf of either of them. 
The language also, "Counsel acting on behalf of either

Judgment. 

Wetmore, J.

43(1905) 6 O. W. R. 317.
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of them,” I think indicates that it is intended to refer to 
counsel who have been retained specially to act on the be
half of some one of them. I am of opinion, however, that 
no substantial miscarriage was occasioned in this respect, 
and that no ground is afforded thereby for a new trial.

Another ground has been presented by the case. In 
addressing the jury, counsel for the Crown referred to the 
right of persons generally to give évidence in their own be
half, as stated in the Crown case reserved. I am of opinion 
that the comment was unfavourable to the prisoner, and was 
unwarranted, and for the reasons stated in R. v. Corby,44 R. 
v. Colman,4S and R. v. Hill,<6 in which I concur, there ought 
at least to be a new trial.

Conviction quashed and new trial ordered.
4-i(lHH8) 1 Can. C. C. 457. 45(1888) 2 Can. C. C. 522. 46(1003)

7 Can. C. C. 38.

PLISSON v. DIKMERT.
1 W. L. R. 350, Rev. 30 S. C. R. 047.

Receiver and manager—Liability for deficit arising during man
agement—Default—Reasonable care.

Held, that the law requires of a receiver and manager the same degree 
of diligence that a man of ordinary prudence would exercise in the 
management of his own affairs.

Held, per Sifton, C.J., and Harvey, J., Wetmore and Prendkr- 
gast, JJ., (lissrntiente, that as it appeared upon the facts that the 
receiver and manager had exercised such supervision over the busi
ness as was possible for one in his position, he should not be held 
responsible tor the deficit which had occurred under his manage
ment. The Court being equally divided, judgment of Newlands, 
J., affirmed.

[Court en banc, 14th, 19th April, 1905.] 

This was an appeal by the plaintiff and defendant from 
the judgment of Newlands, J., on the passing of the 
receiver's accounts, holding that, under the circumstances, 
the receiver was not responsible for the loss incurred by him 
in carrying on the hotel business formerly carried on by the 
plaintiff and defendant in partnership.

[On appeal to the Supreme Court of Canada, the judgment of 
Newlands, J., was reversed : 36 S. Ç. R. 647.]
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The appeal was heard before Sifton, C.J., Wetmorr, 

Prendergast and Harvby, JJ.

Ain. Rom, for plaintiff.

Rorman Mackenzie, for defendant.

Jamee Balfour, for receiver.

[19th April, 191/5 ]

Whtmork, J. :—The plaintiff and the defendant were in 
partnership at Francis, as hotel keepers, and the former 
brought an action against the latter for dissolution of the 
partnership, an account, and the appointment of a receiver. 
A summons was taken out for the appointment of a receiver, 
and Duncan, the Sheriff of the Judicial District of Western 
Assiniboia, was appointed receiver and manager, that is, 
he was appointed receiver and was to carry on and manage 
the business at Francis. I wish this fact borne in mind, be
cause I think that the fact that he was appointed a manager 
to some extent increases his responsibility. The distinction 
between a mere receiver, and a receiver and manager, is 
pointed out by Jessel, M.R., in Re Mancheeter if: Milford 
Railway Company.' The receiver entered into possession 
of the hotel business at Francis and put one Neil 
N. McLean in to manage it. The parties to the action set
tled between themselves, and the receiver proceeded to have 
his accounts as such passed. The matter of passing his ac
counts came before my brother Nrwlands. The manage
ment of the hotel business by the receiver was not a success. 
There was a deficit of $1,367.16 up to the time of the en
quiry before the learned Judge, although there ought not 
to have been a deficit if the business had been properly man
aged. The plaintiff and the defendant, who appeared by 
counsel, claimed that the deficit was due to the neglect of 
his duties by the receiver, and that he should be responsible

1(1881) U Ch. D. 045, at p. (163, 45 L, T. 12»,

Appeal.

Wetmore, J,
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Judgment for and charged with this deficit. The learned Judge below 

Wetmore, J. held that he was not so responsible, and the plaintiff and 
defendant appeal.

I may add that the Indian Head Wine & Liquor Com
pany, and some other persons, creditors of the plaintiff and 
defendant, appeared by counsel before the learned Judge, 
and are mentioned as appellants in this appeal. I am un
able to perceive what locus standi they had to appear either 
before the Judge or as appellants herein. They are not 
parties to the action.

My brother Newlands has held that the deficit was 
not caused by the wilful default of the receiver. Now, that 
a receiver in the proper sense of the word is responsible for 
any loss occasioned by his own wilful default seems to be 
quite settled by authority as far back as Knight v. Lord Ply
mouth.2 I am of opinion that a receiver and manager is n 
fortiori liable for the consequences of his own wilful default ; 
he is not relieved any more than any other manager from 
his duty of exercising ordinary care such as a prudent busi
ness man in the position of a manager would exercise.

1 am unable to find anything laid down specifically ill 
the authorities as to what constitutes "wilful default" on the 
part of a receiver or manager. The matter has received, 
however, considerable attention in cases arising out of con
tracts, especially with respect to land, as to the meaning of 
wilful default where the contract contains a clause for the 
payment of interest on purchase money from the day of pay
ment, if from any cause whatever other than wilful default 
on the part of the vendor, completion of the purchase was 
delayed beyond the time prescribed for its completion. In 
Kc Young and Ilarstons Contract,3 Bowen, L.J., defines 
"wilful default," saying : "Default is a purely relative term,

2 (1747) 3 Atk. 480, 26 Eng. Rep. 1076, Dick. 120. 3 (1885) 31
Ch. D. 168, at page 174.
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just like negligence. It means nothing more, nothing less, Judgment, 

than not doing what is reasonable under the circumstances Wetmore, J. 

—not doing something which you ought to do, having re
gard to the relations which you occupy towards the other 
persons interested in the transaction. The other word 
which it is sought to define is ‘wilful’ ... It generally, 
as used in courts of law, implies nothing blameable, but 
merely that the person of whose action or default the ex
pression is used is a free agent, and that what has been done 
arises from the spontaneous action of his will. It amounts 
to nothing more than this : that he knows what he is doing 
and intends to do what he is doing, and is a free agent."
In re Helling <t Merton'* Contract,« the meaning of wilful de
fault as above defined by Bowen, L.J., was approved in so 
far as what I conceived would be its application to this case 
is concerned. In Re Wood» <t- Lewie’ Contract,s the definition 
given by Bowen, L.J., was again approved by Collins,
L.J. In Hennett v. Stone,6 this definition was approved by 
Vaughan Williams, L.J., and by Sterling, L.J., but 
Sterling, L.J., states that he does not think "it was in
tended to lay down that every case of honest mistake lies 
without that rule." I can quite conceive there may be 
cases of honest mistake or inadvertence where a party 
would not be liable who was in the position of a receiver 
and manager, where that rule did not apply, but in Roe 
v. Meek,i dealing with the responsibility of a trustee,
Lord HerschblL is reported as follows : "The law bearing 
upon the liability of trustees has been recently considered 
by your Lordships in the cases of Whitely v. Learoyd,8 and 
Knox v. Mackinnon,» the one coming from the English, 
the other from the Scotch Courts. I think that these 
cases establish that the law in both Courts requires 
of a trustee the same degree of diligence that a man

4(1803) 3 Ch. 200, at page 281. 5(1808 ) 2 Ch. 211, at page 215.
‘ (1003) 1 Ch. 500, at pages 615, 520. 7(1880) 14 A. C. 558, at p. 500.
« (1887 12 A. C. 727 ; 60 L. T. 840. 9 (1888) 13 A. C. 753.

i
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Judgment of ordinary ])rudence would exercise in the management of 
Wetmore, J. his own affairs.”

Now, a receiver and manager such as was appointed in 
this case is in the same position as a trustee, and as such he 
will be required to exercise in the matter of his trust as 
manager the same degree of diligence that a man of ordinary 
prudence would exercise iu the management of his own 
affairs. I am of opinion that the receiver and manager in 
this case has not done this. It seems to me that about all 
he did was to accept the position of receiver, appoint Mac- 
Lean to manage the hotel, and then just let it run as Mac- 
Lean saw fit to run it. All that he required from MacLean 
was simply a remittance of the proceeds to him. His in
structions to McLean were to engage all the help, buy all 
the things required for the hotel, pay for the goods as he 
got them, pay for the help monthly as it became due, send 
the balance to the receiver, who would pay the liquor ac
count. He instructed him to keep a proper account of all 
receipts and disbursements, and to remit the balance month
ly with proper statements and vouchers. But the receiver 
does not seem to have paid any attention to seeing that Mac- 
Lean carried out his instructions. He had carte blanche 
to purchase what he pleased, even liquors, and from the 
month of September, when apparently everything was going 
right, down to about the middle of December, the receiver 
was not keeping any supervision of the matter at all, he was 
not exercising the degree of diligence required, as it was 
his duty to do. Apparently the deficit or loss in running 
the business commenced after September, or just at the time 
that the receiver ceased to exercise the supervision I speak 
of. I may say that from the last of September down to the 
middle of December, the business was being run just as Mr. 
MacLean chose to run it, for all the receiver concerned him
self in the matter. I cannot see that the fact that the re
ceiver was a sheriff, and that it was known to the parties
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that he could not assume the personal management of the Judgment 
hotel, or keep the same under his presonal supervision, af- Wetmore, J. 
feels the question, nor do I see that the fact that he went to 
Francis as often as his duties as sheriff permitted him affects 
the question either. I am of opinon that the sheriff was not 
a proper person to be appointed manager of this business, 
or of any business of a like character. He could not, owing 
to his oEcial duties, give his attention to the proper man
agement of the business, and I should judge that he would 
probably be inexperienced in a business of this character.
But when a person is appointed to, and accepts such a posi
tion, he is bound to give attention to it, at least a fair super
visory attention. It will not do for him, when there is a 
prospect of getting remuneration for the work, to accept the 
appointment, omit to give the work proper attention, and 
when losses occur through his uegligeuce claim that he was 
prevented from attending to the matter by his oEcial duties 
as sheriff. He has to take the bitter with the sweet, and 
if he expects to be paid, the Court and the parties for 
whom he is in effect acting as trustee will expect him to 
stand the consequences of his own negligence. If the oE
cial duties of the sheriff or any other oEcer are of such a 
character that they will prevent him given1 proper attention 
to an appointment such as receiver, he should decline to ac
cept it, or if after having accepted it, he discovers that he 
cannot give it attention, he should bring the matter under 
the notice of the Court, and not let the matter drift as was 
done in this case. In this case if the receiver had attended 
to his duties, I think he would have discovered that there 
was a leakage, and he should either have been able to stop 
it, or else have brought the matter under the notice of the 
Court, and had the business of carrying on the hotel stopped.
I do not wish to be understood as intimating that a sheriff 
would not be a proper oEcer to appoint as a mere receiver 
in some cases, but I must say that I think he is not a proper

■
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Judgment person to be appointed as manager of a business which re-
Wetmore, J. quires more personal attention. The appointment, how

ever, in this case, was not the act of the Judge ; it was made 
through the parties interested consenting.

I am of opinion that the judgment of my brother New- 
LANds should be reversed and the matter referred to the 
Clerk or some other officer, to take an account of what the 
profits of managing the said business should be without any 
negligence on the part of the receiver ; or, if the appellants 
are satisfied, that the receiver should be charged with the 
amount of the deficit.

Prendergast, J., concurred with Wetmore, J.

Harvey, J. Harvey, J.:—The facts of this case are stated in the
judgment of my brother Wetmore, which I have had the 
opportunity of reading, but with the conclusions of which 
I find myself unable to agree. I am quite satisfied 
with the law as cited by him in his judgment as applicable 
to this case which is shortly set out in the words of 
Lord Herschkm. in Rae v. Meek,'° that “ the law requires 
of a trustee the same degree of diligence that a man of ordi
nary prudence would exercise in the management of his own 
affairs.” I am, however, unable to see from the evidence 
in this case, that the sheriff, who was acting as trustee, in 
his capacity as receiver and manager failed to exercise the 
ordinary prudence which would have been exercised by a 
man in his own business. It is not to be overlooked that 
the sheriff was appointed receiver by the consent of all 
parties, who were fully aware of the fact that he was sheriff 
of the district, and as such could not personally manage the 
business which was being carried on at a distance of some 
70 or 80 miles ; he could give no more than a general over
sight to it. In the appointment of a manager he appears

"'(1888) 14 A. C. 558, at page 569.
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to have appointed a man who had had considerable experi
ence in the class of business which was required to be car
ried on, and one who, as shown by the evidence filed, had 
been manager in Regina for some months for one Nash, 
who states that he conducted his business properly, and that 
he had every reason to believe that he was both capable and 
trustworthy. In addition to this the sheriff appears to have 
made visits from time to time as far as his duties permitted 
to see that the business was being carried on properly. The 
books were kept in a very primitive method, although there 
was nothing to indicate from the manner of their keeping 
that there was anything improper ; but on the other hand, 
with such books, it would have been hard for the sheriff to 
have ascertained at any time whether the business was 
making a profit or not, and for some months he apparently 
had no suspicion that the business was being carried ou at a 
loss, as the evidence shows to have been the case.

In considering what a man would have done with his 
own business it is worth observing that for some six months 
previous to the appointment of the sheriff as receiver the 
business was being carried on by the defendant as partner 
and manager of the plaintiff, and that during that time the 
plaintiff suffered a very considerable loss in the management 
of the business. It appears clear from this fact that either 
the business was and had been an unpaying one, or else that 
notwithstanding the care the owner himself might have 
taken leakages existed, and it seems to me that it would be 
a very unfair conclusion to say that because that condition 
of affairs continued, therefore the sheriff, who could not 
give the matter any direct personal attention, and was not 
himself a person familiar with that class of business, which 
facts were fully known to all parties when he was appointed, 
should be held liable for the loss which actually occurred.

In my opinion the appeal should be dismissed and the 
judgment of the learned trial Judge affirmed.

Juugment 

Harvey, J.
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Judgment SiFTON, C.J., concurred with Harvey, J.
Harvey, J,

The Court being equally divided, appeal dismissed.

Rkportkr : Alex. Ross, Esq., Regina.

EGGLESTON v. CANADIAN PACIFIC RAILWAY CO.
1 W. L. R. 356 ; Rev. 36 S. C. R. 641.

Animals trespassing upon railway track—Duty of railway com
pany—Negligence.

A number of horses belonging to the plaintiffs were turned loose to 
range unattended near the defendants’ railway track, on a bright 
moonlight night. A train overtook the band and killed 44 of them, 
the bodies being found along several hundred feet of the line, which 
the railway company were under no obligation to fence at that 
point and which was not fenced.

Held (Wetmork, and PrkndbrgastJJ., dissenting), that although 
the animals were trespassers, the trial Judge’s finding, on the evi
dence, that the horses were killed through the negligence of the 
defendants’ engineer, should not be disturbed.*

Leave to appeal to Sup. Ct. of Can. 1 W. L. R. 570.

[Court en banc, 11th, 12th January, 19th April, 1905.']

These were appeals by the defendants from the judg-Statement.
meuts of Scott, J., at the trial, the actions having been 
tried together without a jury at Wetaskiwiu. The plaintiffs 
claimed damages for the destruction of a number of horses 
by one of the defendants' trains through the negligence of the 
defendants' engineers in failing to keep a proper look out, the 
evidence showing that bodies of horses had been found along 
the track for several hundred feet behind the forward part 
of the engine, most of them being wounded in the hind legs, 
indicating that they had been overtaken by the train while 
fleeing from it, a hypothesis of which there was confirmatory 
evidence. The number of horses killed was forty-four 
out of a band of two hundred and fifteen which were being 
brought in from the United States. It appeared that 
the band was under the charge of servants of the two

[*On appeal to the Supreme Court of Canada, this judgment was 
reversed. See 36 S. C. R. 641.]
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plaintiffs, who on the night in question had allowed 
the horses to range at large on the prairie, close to the 
unfenced track of the defendants, without anyone being 
left in charge of them. They had wandered upon the 
track, and although the night was brilliantly moonlight, so 
that objects at a distance of from one-quarter to one-half a 
mile distant were clearly visible, had been run down and 
destroyed by the train. The trial Judge found the defend
ants guilty of negligence, and gave judgment in favour of 
the plaintiffs respectively for the value of the horses be
longing to each, at the place where they were killed, disre
garding their cost.

The defendants appealed and the appeal was argued be
fore Sifton, C.J., Wf.tmork, Prendkrgast, Nkwi.ands, 
and Harvey, JJ.

Hon. James A. Louglieed, K.C., for appellant.

C. de IF. MacDonald, for respondents.

Harvey, J.—At the trial, thirty-four witnesses were 
examined, and there was a great deal of conflicting testi
mony. The rule as to the reviewing of the findings of the 
trial Judge by a Court of Appeal is laid down in Village or 
O'ranhy v. Menard, 1 where Gwynnb, J., says : 11 In a case 
like the present where the trial Judge, who has heard all 
the witnesses give their evidence before him and who has 
thus had an opportunity which no Court of Appeal can have 
of estimating the credibility of the several witnesses and the 
value of all their evidence, has rendered his judgment, no 
Judge sitting in review of, or in appeal from that judgment, 
upon matters of fact, ought to reverse that judgment unless 
it is shewn to be clearly wrong upon the evidence so taken." 
It appears perfectly clear from this case that if there is any 
reasonable evidence to sustain the findings of the trial Judge 
as to the facts, they should not be disturbed by this Court.

169

Statement.

Judgment.

i (1900) 31 8. C. R. 14,
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Harvey, J.
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The trial Judge has found that there was negligence on 
the part of the engineer and that that negligence was the 
cause of the accident. It appears to me, then, that the only 
questions for this Court to consider, are, whether there was 
any reasonable evidence to sup]>ort this finding and, if so, 
and it is thus established, whether the defendants are there
by liable. I am of opinion that the evidence clearly warrants 
the findings of the trial Judge, and that therefore they should 
not be disturbed.

It was contended by counsel for the defendants that the 
animals in question being trespassers, there was no duty on 
the part of the defendants to look out for them. Even if 
such a rule of law were established in England or in the 
eastern provinces where the railways travel through a coun
try which is fenced, and where they have a right to expect 
that by reason thereof their track will be free front tres
passers, I apprehend that such a rule might not lie applicable 
to the conditions existing here where the railway passes 
through a country where large numbers of cattle and horses 
have the right to, and do roam at large, and the railway 
company makes no provision by fencing to keep them off 
their track.

I may say, however, that I find no authority for the 
proposition thus baldly laid down. On the contrary, it 
ap)>ears to be established by many cases, of which I need 
cite only McMillan v. M. A .V. IT. Ry. Co.2 ; Remier v. Cana- 
ila Southern Ry. Co.3 ; and Campbell v. Créât Wettern Ry. Co.2, 
that notwithstanding that the plaintiffs may lie negligent or 
may be wrong doers, yet the defendants are bound to use 
reasonable care, and if they fail to do so, and damage 
results, they are liable.

As regards the question of damages, I am of opinion 
that the trial Judge adopted the proper basis of assessing

2(1887) 4 M. R, 220, 5(1873) 37 U. C. (j. B. 25, «(1868) 15 U.
C. Q. B, 498.
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them by reference to the value and not the cost of the 
horses, and that the defendants have no cause ot complaint 
by reason of the amount.

For these reasons, I am of opinion that the appeal 
should be dismissed with costs.

Sifton, C.J., and Nrwi.ands, J., concurred.

Wktmore, J. (dissenting):—I have no hesitation in 
saying that the plaintiffs, through their servants, were 
guilty of gross negligence, in allowing these animals to 
wander in such close proximity to a railway track without 
being herded, there being no duty on the part of the defen
dants to fence the right of way. Notwithstanding, how
ever, this neglect on the plaintiffs' part, the defendants are 
liable if they could by the aid of ordinary care and skill 
have avoided the accident, the onus of proving the want of 
this ordinary care and skill being upon the plaintiffs. In 
Whitman v. Windsor <£■ Annapolis Railway Co.,5 which was an 
action for killing a cow, and which is cited in the plaintiffs' 
factum, the following is laid down : “By our Act respecting 
Railways, the cow in question was illegally on the highway, 
and by the express provision of that Act, if killed at the 
jxjint of intersection of the highway with the railway, the 
owner is expressly precluded from hi a action. Though not 
being killed at that point there is no doubt, as between the 
plaintiff aud the defendant, the cow was unlawfully on the 
highway. . . . The damage not having been done at 
the point of intersection, the plaintiff is not absolutely 
precluded, but is subjected to the onus of showing that 
the defendant might, in the result, by the exercise of 
ordinary care and diligence, have avoided the mischief. 
That the plaintiff has failed to make apparent, and conse
quently his verdict cannot stand.'1 This case therefore

Judgment. 

Harvey, J.

5(1886) 18 N. S. R. 271, at pp. 273, 274.
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Judgment shows, and I think correctly, that the onus of showing that 
Wetmore, J. the accident under circumstances such as arise in this case 

could not be avoided by the exercise of ordinary care and 
skill, is on the plaintiff. I fail to see why any duty was 
cast upon this engineer, in so far as the defendants are con
cerned, of keeping a socially careful lookout. The strong
est case in favour of the plaintiffs is Campbell v. (treat West
ern Railway Co.1' In that case the company was held liable, 
but it was established that the engineer saw the cattle, and 
that notwithstanding that, the speed was not slackened and 
no precaution was taken, except sounding the whistle ; the 
engineer went recklessly ahead. Burns,J.,7 says: “Now, 
if the defendants’ servants had not seen the colts upon the 
track, then it could not be said they were the proximate cause 
of the accident in that sense, which would give the plaintiff 
a cause of action : because the colts, being wrongfully upon 
the defendants’ property and that property being acquired 
for the purpose of exercising a dangerous business, sanc
tioned by the Legislature, the defendants are not bound to 
keep watches upon their own property to protect that of 
others, and the plaintiff, if such had been the case, could 
have maintained no action.’’ And later," he says: “Apply
ing this principle to this case, though the plaintiff’s colts 
were wrongfully upon the defendants’ track of the railway, 
yet, when the defendants’ servants saw them there, I think 
they were bound to exercise such kind of ordinary care and 
skill to have avoided the accident of killing them." As I 
understand the authorities that lay down the law correctly 
as applicable to this case—the duty to exercise ordinary care 
and skill to avoid the accident only arises after the party 
becomes aware of the fact that circumstances have arisen 
by the wrongful act of the other party which is likely to 
cause an accident if such care and skill are not exercised. 
There is no duty cast upon a person in the position of the

<-(1838) 15 V. c. R. 488. 7 At page 506, "At page 5U7.
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defendants, or his servants, to be on the look out to see Judgment, 
whether some person has committed a wrongful act, and such Wetmore, j. 
care and skill is only to be exercised under such circum
stances when he perceives that the emergency has arisen.
Some of the authorities upon the question refer to Davies v.
Mann. 9 That is a case where the plaintiff left an ass fet
tered by the forefeet in the highway, and unable to get 
out of the way, and the defendant's waggon driven by his 
servant too fast, ran into it and killed it. It was held that 
the plaintiff was entitled to recover. At the first glance 
that case would seem to be an authority in favour of the 
plaintiff's right to recover, because the neglect on the part 
of the plaintiff was driving too fast and it does not appear 
by the case that he was aware that the ass was in the high
way so fettered, and, therefore, the neglect was not in the 
exercising of ordinary care and skill after he had discovered 
the fact that the ass was fettered. But in that case it will 
be observed that the declaration alleged that the ass was 
lawfully in the highway, and that tact was not controverted 
by the pleading, and in giving judgment the Court laid stress 
upon the fact that the lawfulness of the ass being there was 
not controverted, and that it must, therefore, be assumed 
that he was lawfully there. That raises a very different 
question, because it seems to me quite clear that the party 
alleged to be in fault must be on the lookout, and carefully 
on the lookout, for whatever might lawfully be in the way 
so as to avoid an accident in consequence of what might so 
lawfully be there. In this case the horses were not lawfully 
where the accident occurred, aud they had no right to be 
there at all, and their lawful right to be there was never 
admitted by the pleadings or otherwise. The evidence does 
not establish as clearly as I think it ought to, in order to 
enable the plaintiffs to recover, that the train was not stop-

9 (m2) 12 L. J. Ex. 10, 6 Jur. 054, 10 M. & W. 516.
VOL. VI., T. L. XBPT8.—12
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ped as soon as it could be stopped with reasonable care and 
skill after the horses were discovered, and I am, therefore, 
of opinion that this appeal should be allowed, the judgment 
of the trial Judge reversed, and judgment entered in the 
Court below for the defendants, with costs. And that the 
defendant should have the costs of this appeal.

It was urged on behalf of the plaintiff that the fact that 
forty-four head of horses were either killed or so crippled 
that they had to be killed, was in itself a fact from which a 
presumption of neglect should be inferred ; that the phrase 
res ipaa loquitur should be applied. I may say that this 
question has caused me to have graver doubts than any 
other question that has been raised as to the correctness of 
the conclusion I have reached. It would seem almost in
credible that such an accident involving injury to so many 
animals might not have been avoided by the exercise of 
ordinary care and skill. Nevertheless, in view of the fact 
of the time when the party complained against has to bring 
into operation his care and skill, and of the fact that the 
engineer has testified that he only saw the horses when he 
was practically right upon them,and that they were bunch
ed, by having reached the culvert which was almost at the 
time in front of the engine, I think it is possible that the ac
cident could not lie avoided after the engineer made the dis
covery that the horses were on the track, and the onus of 
showing that what the engineer has sworn to was erroneous 
was on the plaintiffs, and that they failed to do so.

Prendkrgast, J., concurred with Wetmorb, J.

Appeal dismissed with costs, WETMORE and PrendER- 
GAST, JJ,, dissenting.

Reporter : Alex. Ross, Esq., Regina.
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CHAN DY CHEA v. ALBERTA RAILWAY & IR
RIGATION CO.

1 W. L. R. 371.

Common carrier — What is personal baggage — Liability for — 

Contract.
The plaintiff was one of fifty-four Chinamen travelling over the 

defendants' railway on one ticket purchased on their behalf by an 
employment agent, who received the price of his passage from 
each of the Chinamen, out of the wages earned by him after reach
ing his destination. The plaintiff's baggage, consisting of personal 
effects and bedding, was destroyed by the burning of the baggage 
car, the cause of the fire being unknown.

Held, that the contract was with each Chinaman, to carry him and his 
baggage safely, and that the defendants were liable in damages. 

Held, also, that the defendants having accepted the bedding as per
sonal baggage were liable for it as such, and semble, that it would 
have been held under the circumstances to be persona, baggage, 
even without such acceptance.

[Harvby, J., 2nd May, 1905.]

This was the trial of an action for damages for the loss 
on 15th April, 1904, of the plaintiff’s baggage, consisting of 
personal effects and some bedding, while being transported 
by the defendants, a railway company carrying on business 
as common carriers. The plaintiff was one of fifty-four 
Chinamen, hired by one Sam Kee, a merchant in Vancouver, 
to grow beets for a sugar refining factory at Raymond, the 
arrangement, which was carried out, being that a represen
tative of Sam Kee’s firm should receive from the factory 
the money to which the Cr.namen individually became en
titled, and that he should, after reducting any money ad
vanced, including the railway fare from Vancouver to Ray
mond, pay over to each the balance to which he was entitled. 
The party of fifty-four Chinamen travelled from Vancouver 
under the charge of one Shun Moon, a partner of Sam Kee’s, 
and arrived in Lethbridge, twenty-six miles from Raymond, 
after the defendants’ regular train had left there being no 
other until after an interval of three days. In anticipation 
of their arrival, but without the knowledge of the plaintiff 
or any one on his behalf, and only for the purpose of giving 
the Chinamen the benefit of a red need rate, the defendants’

Statement.
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general manager had issued an order to the defendants' 
ticket agent at Lethbridge, directing him to issue to China
men fifty-four tickets from Lethbridge to Raymond at the 
rate of seventy cents each. Shun Moon, after the arrival of 
the party, obtained from the agent a single ticket marked 
“ Good for one continuous passage from Lethbridge to Ray
mond," the words "54 Chinamen ” being written across it 
in two places, and at the request of the plaintiff, arranged 
with the defendants’ train dispatcher for a special train 
that afternoon. At the dispatcher’s request, and because 
the defendants had no men available, the Chinamen, under 
the supervision of the defendants' station agent, loaded 
their baggage into a box car placed for the purpose, the sta
tion agent having first removed the Canadian Pacific Rail
way checks, and when the loading was completed, having 
closed and fastened the door of the car. There was no fur
ther interference with the baggage until the special train 
had proceeded out of Lethbridge towards Raymond some 
two or three miles, when the car containing the baggage 
was discovered to be on fire. The car and most of the con
tents were consumed. Some half burned matches were 
found after the fire in one of the pieces of baggage, but this 
was in the part of the car least affected by the fire, and the 
plaintiff denied having had any matches in his baggage.

L. M. Johnstone, for plaintiff.

James Muir, K.C., and C. F. /’. Conybeare, K.C., for 
the defendants.

\22nd May, 1905.]

Harvey, J.:—Carriers of passengers appear to be only 
liable for injury caused by their negligence, while carriers of 
goods (including the jiersonal baggage of passengers) are lia
ble as insurers for all injuries not caused by the act of God or 
the King’s enemies, unless the injury is caused by some act of
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the party himself : G. W. Ry. Co. v. Talley,' or is due to some Judgment, 
defect or inherent vice in the goods carried : Lister v. Lan- Harvey, J. 
cas/iire <k Yorkshire Ry. Co.2 It is quite clear also that as re
gards personal luggage the liability is the same whether the 
luggage is carried in a baggage car or elsewhere, provided 
that the loss or injury is not occasioned by any act of inter
ference with the control of the luggage on the part of the 
passenger. For this proposition I refer to the Ontario case 
of Gamble v. Great Western Railway Company, ' and a case 
decided by the House of Lords, Great Western Railway Com
pany v. Bunch.* In the case of Forward v. Pittard,s in which 
the carrier was held liable for loss occasioned by the burn
ing of the goods being carried, the fire having been com
municated from an out side source and not caused by light
ning, Lord Mansfield said : “It appears from all the cases 
for one hundred years back that there are events for which 
the carrier is liable independent of his contract. By the 
nature of his contract he is liable for all due care and dili
gence ; and for any negligence he is suable on his contract.
But there is a further degree of responsibility by the cus
tom of the realm, that is by the common law ; a carrier is 
in the nature of an insurer. It is laid down that he is liable 
for every accident, except by the act of God or the King’s 
enemies.M In Marshall v. York, etc., R. Co.,6 the plaintiff was 
the servant of Lord Adolphus Varre, who had purchased 
tickets for both. The plaintiff’s portmanteau, which had 
been put on the train, was lost, but so far as the report indi
cates, there was no evidence of negligence. The action was 
for the value of the portmanteau. It was contended that 
the contract being with the master and not with the servant, 
the servant could not succeed. This contention was, how
ever, ovended, and judgment given for the plaintiff. In

» (1870) 40 L.J. C.P. 0. 2(1903 ) 72 L.J. K.B. 385. 3 24
U. C. R. 407. 4(1888) 57 L. J. Q. B. 307. 5(1783) 1 T. R. 27;
Campbell's Rul. Cas, vol. 1, p. 210. '*(1851) 21 L.J. C.P. 34.
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Tattan v. (/real Western Ry. Co.,i which was an action to 
recover the value of goods shipped but not delivered, the 
question was whether the tction was one of contract or of 
tort. All of the Judges, following the Marshall case, were 
of opinion that it was an action of tort. Cockburn, C.J., 
says :8 “ Whatever may be the distinction between an obli
gation arising out of a contract and a duty imposed by the 
common law on parties entering into a contract, it has been 
established that the present case is one of duty imposed 
on the contract being entered into independently altogether 
of the contract of the parties. A rutin v. Great IF'astern Ry. 
Co.9 was an action brought by an infant for damages for 
injury through defendants’ negligence in carrying it. No 
fare was paid for the carriage of the child (which was ac
companied by its mother who had purchased a ticket), 
though it was over the age under which children were car
ried free. The Court unanimously decided that the Com
pany was liable. Shbe, J., says : “ I think that there was 
an entire contract to carry both the mother and her child, 
and it would have made no difference if she had taken two 
tickets instead of one. The contract was made by her on 
behalf of herself and her child, and the Company who have 
had the benefit of it by receiving the fare cannot escape 
from the liability which attaches to them as carriers of pas
sengers. ’ ’

In the same year the case of Martin v. Great Indian 
Peninsula Ry. Co.,”* was decided by the Court of Kxchequer. 
This was an action brought by an officer in the Government 
service who was a passenger on the defendants' railway in 
India, for personal luggage destroyed by fire. The defence 
was that the plaintiff and his luggage were being carried 
under a contract with the Government, one of the terms of 
which was that " the baggage shall remain in charge of a 
guard provided by the troops, the Company acceptiug no re-

7(18(10) 26 L.J.Q.B. 184. 
i"(1807) 87 L. J. Kx. 27.

At p. 186. 9(1807) HO L.J.Q.B. 201.
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sponsibility." It was held that the plaintiff had no right of Judgment, 
action merely for non-delivery as that was simply a breach Harvey> j. 
of the contract which was not made with the plaintiff, but 
that for negligence the defendants would be liable to the 
plaintiff, the non-liability clause being merely “ a limitation 
of the responsibility for a loss arising from due care not 
being taken of the luggage by the guard." On the first 
branch this case seems to be slightly at variance with some 
of the preceding cases, but in view of the fact that in this 
case there was un express contract, and that none of the pre
ceding cases are mentioned in any of the judgments, but, 
on the contrary, the defendants' counsel in his argument 
contended that the Marshall case "is not an authority in 
the plaintiff’s favour here, for it was decided upon the cus
tom of the realm which does not extend to India," it scarce
ly seems proper so to consider it.

The defendants' counsel cited also Alton v. Midland Ry.
Co.,11 in which it was held that the employer could not main
tain an action against the defendants because of injuries 
done to his servant while travelling on his business, and 
Becker v. Great Eastern Ry. Co.t12 in which it was held that 
the employer could not maintain an action for the value 
of his personal luggage which was taken by the servant on 
his own ticket, but, as is pointed out by Pollock in his 
work on Tort,13 both of these cases have been virtually over
ruled and they need not, therefore, be considered.

In Foulkes v. Metropolitan District Ry. Co.,1* the Court 
of Appeal held that the defendants were liable to the plain
tiff for injuries received by him on their train through negli
gence, though the ticket was purchased from another com
pany, the liability being independent of any contract. The
siger, L.J., cites as authorities the Marshall and Austin 
cases and says :15 "He (defendants’ counsel) attempts to

11 (18(15) 34 L.J. C.P. 202. *2(1870 ) 39 L.J.Q.B. 122. *37th Ed. 
p. 533. *4(1880) 40 L. J. Q. B. 361. «5 At p. 360.
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draw a line in a case like the present between the commis
sion of an act which is in itself wrongful and the omission 
of some act to which the company would admittedly be 
bound if the passengers were carried by them under a con
tract. It is, however, very difficult to see how such a line 
can be reasonably drawn and again, “ I think that the 
true principle in such a case as the present is that the carry
ing company so far as concerns its own lines and its own 
acts or omissions, is under the same obligations in reference 
to the security of the passenger as it would have been if it 
had directly contracted with him.”

In Mem v. Créât Eastern Ry., Co.,'6 it was held that the 
plaintiff could recover for the loss of her goods, consisting 
of a servant’s livery, which were destroyed by the neglig
ence of the defendants while being carried as personal lug
gage of the servant, notwithstanding that there was no con
tract between the plaintiff and the defendants.

Were it not for some of the reasons given in the last 
mentioned case, the conclusions I should draw from all the 
foregoing cases would be that the relation of carrier and 
carried having been established, the obligation on the part 
of the carrier arises out of that relation irrespective of any 
contract, and is the same, whether the person who or whose 
goods are being carried is or is not the person who entered 
into the contract out of which the relation arose. The 
Judges in this case, as well as I,ord Bramwbi.i. in the 
Foulkes case, although it was not necessary to do so fertile 
determination of the case, express the view that while the 
carrier is liable to the owner for misfeasance regardless of 
contract, yet for nonfeasance, eg., non-delivery, he would 
be liable only to the person with whom he contracted. This 
view ap]iear.s to me scarcely consistent with the decisions 
in Forward v. Fittard, and the Marshall case already cited,

«1(1895) «4 L. J. (j- B. 857.
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but on the facts of the present case I do not think that it is Judgment 
necessary to choose between the two. Harvey. J.

It was contended by the defendants’ counsel that the 
contract for carriage was with Shun Moon, who was the 
employer of the plaintiff and the other Chinamen. Kven if 
this were so it would appear to be on all fours with the 
Marshall case, but I am of opinion that it is not so. Though 
the price of the ticket was paid by Shun Moon in the first 
place, it was so paid on behalf of the plaintiff and the others 
who subsequently repaid him, and they were not in reality 
his employees at all.

Then it was urged that if the contract were not with 
Shun Moon alone, it was a joint contract with all the fifty- 
four Chinamen, and the plaintiff cannot sue alone. I cannot 
arrive at this conclusion. The fact that only one ticket was 
issued seems to me to have no significance whatever as re
gards either of these contentions. The direction to the 
agent was to issue fifty-four tickets, not one, but evidently 
to save himself labour, since they were all going by one 
train, he issued only one, thinking one ticket would answer 
the purpose as well. The contract in my view was, in con
sideration of seventy cents paid by each Chinaman, to carry 
such Chinaman and his baggage, safely. To hold that it 
was simply a joint contract would lead to the singular con
clusion that if one of the Chinamen alone had been injured 
or his baggage damaged, he would have no right alone under 
the contract against the Company.

It was also urged that the circumstances that the bag
gage was loaded in a box car without being checked, and 
without a servant of the defendants in charge of it, was such 
as to relieve the defendants from liability in respect of it as 
personal baggage. I confess myself unable to see how 
this can help the defendants. It is perfectly clear 
on the evidence that the defendants proposed to carry 
this baggage to Raymond for the consideration paid
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for the fares, and whether they proposed to deal with it as 
ordinary freight or as personal luggage, appears to me to be 
of no consequence whatever,the liability for either being ex
actly the same. It was put into a car specially provided by 
the defendants for the purpose, and I think they must accept 
the responsibility for its safe keeping and carriage. I may 
say, however, that I consider it was received as personal 
luggage.

I have not come to a conclusion as to the cause of the 
fire, or whethei it was due to the defendants' negligence,be
cause it has not appeared necessary for me to do so in arriv
ing at my decision, but I do not hesitate to say that I do not 
consider that the evidence warrants the conclusion that it 
was caused by the presence of matches without the inter
vention of some outside agency. The matches which were 
discovered clearly could not have been the cause of the fire, 
for they were found only partially consumed in a bundle in 
a part of the car where the fire was the least fierce. Beyond 
this fact the plaintiff has testified that there were no matches 
whatever in his baggage, so that even if the fire had been 
started from matches in some baggage it could not have been 
in that of the plaintiff.

On the authorities cited and on the facts as I find th<
I come to the conclusion that the defendants are liable to 
the plaintiff for the loss sustained in the destruction iis 
personal baggage.

Some of the articles for the loss of which the plaintiff 
claims compensation consisted of blankets, pillows, and 
other bedding material which the plaintiff intended for his 
personal use while in Raymond, and of somewhat inconsid- 
able value. In Macroiv v. The Great Western Ry. Co,,17 
it was held that similar articles to these taken by a passen
ger intending to use them for household purposes were not

*7 (1871) 40 L. I. Q. B. 300.
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personal baggage. The true rule is there stated by Cock- Judgment 
BURN, C.J. ,‘8 to be “that whatever the passenger takes with Harvey, J. 
him for his personal use or convenience according to the 
habits or wants of the particular class to which he belongs, 
either with reference to the immediate necessities, or to the 
ultimate purposes of the journey, must be considered as 
personal baggage." Under this rule the same class of goods 
as were then declared to be not personal luggage would 
under other circumstances, and in reasonable quantities, be 
deemed personal luggage. It is perhaps a little hard to 
decide on which side of the line such cases as the present 
should fall. I am rather disposed to the view that, having 
regard to the circumstances of the present case, these goods 
should be considered as personal luggage, but I prefer to 
base my conclusion on another ground, viz., that the defen
dants had knowledge of what the plaintiff was taking as 
luggage and made no objection. In Ureat Northern Ry. Co% 
v. Shepherd,") Lord Wenslkydalk says : “If the plaintiff 
had carried these articles exposed. . . so that the com
pany might have known what they were, and they had 
chosen to treat them as personal luggage, and carry them 
without demanding any extra remuneration, they would 
have been responsible for the loss." In the present case, 
the defendants’ station agent assisted in taking the C. P. R 
checks off all the baggage of all the Chinamen, and watched 
it all being put into the car. The baggage of the plaintiff 
now under consideration, was tied up in one of the blankets 
without any other covering, and the evidence shows there 
were other bundles of the same sort in different colored 
blankets. Under these circumstances, I think the defen
dants cannot now be allowed to deny liability.

The only remaining question to consider is the value of 
the baggage destroyed. The evidence on this point is not 
by any means complete, but it appeals that the articles iu-

18 At p. 304. in (1852) 21 L. J. Ex. 280.
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tended and required for use at Raymond had been just pur
chased and were new, and that the others had been in use 
for some time. As nearly as I can determine, the new 
articles at the purchase price sworn to, cost $84.05, and the 
remaining articles cost $50.40. It appears to me that a 
deduction of one-third from the cost of these last mentioned 
articles would probably give a fair estimate of their value at 
the time. That will fix the value of them at $33.60, and 
the value of all at $67.65. Judgment will therefore be for 
the plaintiff for $67.65 with costs, which, by reason of the 
important questions of law arising, and the amount indirectly 
involved, I direct to be taxed on the higher scale.

Judgment for plaintiff.

McNICHOL v. BRUCKS.

1 W. L. R. 478.

Sale of Chattels—Actual and continued change oj possession.

At the time of the sale of certain cattle they were in a pasture belong
ing to the vendor, hut on the same day the vendor's right to the 
field passed to a third person with whom the vendee made an 
arrangement under which the cattle continued in the field where 
they were looked after by the vendee and his servants.

Held, that there had been a sufficient actual and continued change of 
possession to support the sale.

Remarks as to the application of Item 1)5 of the tariff providing for 
set off of costs in certain cases.

[Wktmore, J„ 4th and 'dh May, loth June, 190J.]

This was an action for taking and detaining seven cows 
and a calf alleged to be the property of the plaintiff. The 
cattle in question had been bought from the defendant by 
one Walters, by whom they were placed in a pasture which 
he had rented. There remained due $185 of the price. Wal
ters sold the cattle to the plaintiff, the only delivery made 
being that they went together to the pasture, when Walters 
said : "Now the cattle belong to you, John, and you have 
got to look after them.” On the same day one Klump
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bought from Walters the lease of the pasture, and on the 
following day the plaintiff obtained from Klump, who was 
in possession of the pasture, permission to leave the cattle 
there. They were thereafter cared for as far as was neces
sary, which was no more than watering them, by the plain
tiff, his man, and Klump, at his request. Subsequently, 
Walters, being unable to pay the balance due upon the 
cattle, sold them back to the defendant who went to the 
pasture and took the cattle away. At the time the defen
dant had no notice of the sale to the plaintiff.

E. L. Elwood, and James F. MacLean, for plaintiff.
II. A. Robson, and W. R. Parsons, for defendant.

\lOth June, 1905.]

Wktmorr, J. : -In the view I have taken of this case, 
the whole question narrows down to whether the sale and 
delivery to the plaintiff was accompanied by an actual and 
continued change of possession. It was not set up that the 
sale to the plaintiff was not accompanied by immediate de
livery, but it was urged on the part of the defendant that it 
was not followed by an actual and continued change of 
possession of the animals in question, and Doyle v. Lasher *, 
was cited in support of that contention. The authority does 
not seem to me to support the defendant’s contention. 
There, there was no change in possession at all ; all that was 
done was to mark the sheep and move them from one field 
belonging to the vendor to another field belonging to him. 
The question of change of possession is one of fact ; that is 
well established by the authorities.

I have, I must say after considerable hesitation, arrived 
at the conclusion that there was an actual change of posses
sion in this case. In doing this I have not lost sight of what 
was laid down in Danford v. Danford,2 namely, that “in

» (1805) 10 U. C. C. P. 263. 2 (1883) 8 Ont. A. R. 518.
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Mt order to create a change of possession under the Statute 
• J* there must be such a change that would be visible and ap

parent to the public.M In the case now under consideration, 
although the cattle remained in the same pasture field that 
they were in when the contract of sale was made, the pos
session of that pasture field had passed out of the vendor, 
in whom it was at the time of the sale, into the hands of 
a third person, and that third person at the request of the 
vendee, the plaintiff, had given him the privilege to keep the 
cattle there, was retained to look after them to some extent, 
and in so far as the real looking after them was concerned 
they were looked after by the plaintiff and his employees. 
The vendor, Walter, never went back there at all. The 
cattle, therefore, passed out of the possession of the ven
dor and into the actual possession of the vendee, and they 
could not in any sense that I can conceive of be considered 
under such circumstances in the vendor’s possession. They 
must, therefore, be considered in the actual possession of the 
vendee. I think this was a change that would be visible 
and apparent to the public ; the public would see that the 
vendors were no longer looking ofter them, but that the 
vendee was doing so. This is all that it is necessary to de
cide for the purpose of this case, and there must be judg
ment for the plaintiff for SI90 and costs.

The plaintiff will only lie entitled to costs on the lower 
scale, as he has not recovered $200. The clerk will act un
der item 95 of the tariff, and tax the defendant’s costs of 
defence and set off the excess against the plaintiff’s costs as 
provided in that item. I may say that I am quite at a loss 
to understand why advocates will so persistently bring 
actions on the higher scale which clearly and palpably ought 
to be brought under the lower, as in this case. The value 
of the property in dispute was $185, fixed upon by the very 
written instrument under which the plaintiff claims, and 
why in the world they should have asked for damages for



VI.] M'NICHOL V. BRUCKS.

$.‘$00 I am quite at a loss to understand. The only way to 
stop operations of this sort is to insist in every case where it 
is done that this item 95 shall be acted on. That is the 
intention of the item, and I tor one do not feel disposed in 
the exercise of any discretion I may have to relax it in any 
way unless some very plain exceptional circumstances are 
made apparent.

Judgment for plaintiff'.

VICTORIA LUMBER CO. v. MAGEE.
2 w. L. R. 1.

Motion for speedy judgment—Filing of defence — Accounting for

Upon a motion for speedy judgment launched after the statement of 
defence has been delivered, it is not essential that the delay in 
moving should be accounted for.

Mc Lard y v. State um (1890) 24 Q. B. D. 501, 00 L. T. 151, 38 W. 
R. 849; 50 L. J. Q. B. 154, notfollowed.

[Wetmore, J., 7th July, 8th July, 1905.]

This was an application on the part of the plaintiffs 
under Rule 103 of The Judicature Ordinance to strike out the 
appearance and defence entered by the defendant Gregory, 
and for leave to sign final judgment for the amount of the 
plaintiffs’ claim. The appearance was entered on the 25th 
of April, and a summons in this matter was granted on the 
17th of June. A previous application made on the 22nd of 
May was withdrawn upon an intimation by the Judge that 
the plaintiffs’ claim was not verified as required by the 
Rule.

J. T. /frown, for defendant Gregory, objected that there 
had been too great delay in making this application,and con
tended that application should have been made before the 
defence was delivered, and not having been so, that the de
lay should be accounted for. He referred to McLardy v. 
Stateum.1

E. L Elwood, for plaintiffs.
R1 34UM,) W U Q‘ B' m’ 2i B* D’ m' 60 L’ T* 151 • 38 w«
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[8th Julyy 1905.]

Wetmore, J.:—McLardy v. Statenm certainly supports 
Mr. Brown's contention. It seems to have been considered 
by Mr. Justice Field, whose judgment was being appealed 
from, that the intention of the rule was that the application 
should be made before the defendant delivered his defence. 
While the Divisional Court was not of that opinion, they 
laid down the rule that if the application was made after 
the delivery of the defence the delay should be accounted 
for. That decision is not binding upon me ; it was made in 
1890, and after the Supreme Court of the North-West Ter
ritories was constituted, and, while I have great respect for 
decisions of English Courts and Judges, I must say that I 
am unable to see why any such rule should be laid down as 
was laid down in that case. I can gather nothing either in 
Rule 103 or the English Rules from which it was taken,2 
from which I can gather that that was its intention. I am 
quite at a loss to understand why, if a party pleads to an 
action for debt a defence which is not true, his defence should 
not be struck out under the Rule at any time, provided, of 
course, that it is not shown that the defendant has been in 
some way prejudiced by the delay. I think to hold as was 
held in McLardy v. Statenm would to a very great extent do 
away with the utility of that Rule, which to my mind serves 
a most excellent purpose, and I am specially impressed with 
that idea because the judicial districts are of such a large 
extent, and the Judge resides so far from many of the advo
cates, that to adopt the rule laid down in McLardy v. Stateum 
would, to my mind, be quite unsuitable to the conditions of 
this country. With all due respect, therefore, I cannot 
follow that case.

The defendant here has filed no affidavit or given any 
meritorious reason why his defence should not be struck out.
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I will therefore order that the appearance and defence of the 
defendant Gregory be struck out, and that the plaintiffs be 
at liberty to sign judgment for the full amount of their 
claim with costs.

Order accordingly.

WAINWRIGHT v. VILLETARD.

2 W. L. R. 242.

Malicious Prosecution—Malice—Reasonable and probable cause.

In an ac tion for malicious prosecution the Court must decide whether. 
Upon the facts, the defendant had reasonable and probable cause for 
his proceeding, and it will be held that he had if he took reasonable 
care to inform himself of the facts and honestly, though erroneous
ly, believed such a state of facts to be true as would, if actually 
true, have constituted a prima facie case for the prosecution com
plained of.

Held, (reversing the judgment of Sifton, C.J.), that the defendant 
in this case had reasonable and probable cause for his proceeding.

[Court en banc, lHh, 13th, 18th July, 1905.]

This was an appeal by the détendant from a judgment 
of Sifton,C.J.,in an action for malicious prosecution,allow
ing the plaintiff $*250 damages and costs.

On 13th April, 1899, the defendant bought a waggon 
through Carscaden & Wainwright, the plaintiff's firm, which 
was acting as agent of the Deering Implement Company, the 
defendant gixdng in payment a lien note for $37.50 and in
terest, payable on January 1st, 1900, in favor of the Deer
ing Implement Company. In the month of March follow
ing, when this note was about three months oxrerdue,the de
fendant settled for the same in full with the plaintiff, but the 
note xvas not returned, the plaintiff, on the occasion of the 
payment, and twice subsequently, making to the defendant 
various excuses for its non-product on. In March, 1901, the 
connection between the Deering Implement Co. and the firm of 
Carscaden & Wainwright was severed,the firm obtaining from
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the company a release which referred specially among other 
items to this note The plaintiff then went over to the 
United Stales, where he remained twenty-three months, and 
during his absence, in May, 1U02, the defendant’s waggon 
was seized by the Company, under the note which remained 
in their hands. After, however, coming to see the company’s 
agents in Edmonton and threatening them with legal pro
ceedings on the strength of the receipt which he held from 
Wainwright, the defendant prevailed upon them to accept 
•26.35 in settlement, and upon payment of this amount the 
waggon was released.

XTpon the plaintiff's return ill May, 1002, the defendant 
met him at Strathcona, and he assured the defendant that 
he had turned the money into the company, whereupon the 
defendant went over to Edmonton and interviewed the two 
principal officials of the company there. They told him 
that the money had not been paid in, and at his earnest 
solicitation, the Company’s book-keeper was made to go 
over the hooks minutely without being able to find trace of 
any such payment. The defendant then went to see his 
solicitor, and finally to a police magistrate, before whom he 
laid an information pursuant to which the plaintiff was 
arrested, put in jail, and the next day made to answer to a 
charge of theft, which, how'ever, was withdrawn by the de
fendant in the course of the preliminary investigation, upon 
getting word from the Company’s officials that they had 
just found in the books the entry of the settlement made by 
Carscaden & Wainwright, of which it did not appear that 
the defendant had been informed either by the plaintiff or 
the Company.

This appeal was heard before WETMORE, Scott, PrEN- 
dkrgast, Newi.aniis and Harvey, JJ.

Argument. F. C. Jamison, for (appellant) defendant. 

N. D. Mill*, for (respondent) plaintiff.
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WAINWRIGHT V. VILLETAKD

[ 18th July, 190o.\

The judgment of the Court was delivered b>

PrrndERGAST, J. : I gather from the judgment of the 
learned Chief Justice, read together with his statements 
made in reply to two questions put by defendant’s counsel 
as they appear in the appeal book, that he did not find that 
malice, as a separate element, was proven by any part of the 
evidence bearing distinctly thereon, but that he inferred the 
same, as there is no doubt may be done in some cases, from 
what he considered an absence of cause. For that reason, 
and on account of the general nature as well as the special 
circumstances of the case, it is not necessary to enter at all 
into the question of malice, as the matter can be fully dis
posed of on the question of whether there was reasonable 
and probable cause for the laying of the information. It is 
fully settled that in an action for malicious prosecution, both 
the want of reasonable and probable cause, and malice, must 
be shown ; and the rule is as clear that although such want 
of reasonable and probable cause constitute a negative, yet 
the onus of proving the same rests on the plaintiff : Lister 
V. /'errymanAlbraOi v. North j astern Ky. Co 7

The findings of a jury or of a trial judge sitting as a 
jury, should not, of course, be disturbed by the Court of 
Appeal except in extreme cases where there is absolutely no 
evidence to reasonably support such findings. In an action 
like the present one, on the other hand, there are certain 
questions of fact which belong to the jury, while certain 
other questions which are in no way questions of law are 
left to the judge to determine. The jury find the facts on 
which the question of reasonable and probable cause depends, 
but the Judge determines whether those facts do constitute 
reasonable and probable cause : Hilliar v. Dade.*

i (1870) L. R. 4 H. L. 521 ; 39 L. J. Ex. 177 ; 23 L. T. 200 ; 10 
W. K, 9, a (1880) 11 App, Cas, 247, 3 (1808) 14 Times L. R. 534,
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In Lister v. Perryman, which is one of the same nature, 
it is said that “the verdict in cases of this description, 
therefore, is only nominally the verdict of a jury.”4 “The 
existence of reasonable and probable cause is an inference of 
fact . . . it is an inference to be draw'll by the Judge
and not by the jury,”5 and “it appears to be settled law in 
this country that want of reasonable and probable cause is a 
matter for the Court.’’6

Here it does seem, with all due deference, that the in
ference that the defendant did not act with reasonable and 
probable cause, which is within this Court’s province to re
view, was not warranted.

Perhaps it does not matter, although it seems an extra
ordinary circumstance, that the plaintiff never showed the 
defendant his release from the company or told him of the 
existence of such a document ; but it does matter that the 
plaintiff did not account for the money in question as he 
should have done, that the defendant was prejudiced by the 
seizure of his waggon, and being made to pay $26.35 in 
excess, and that repeated inquiries and an earnest search of 
the Company’s books only confirmed his suspicions. He 
sought information from the most reliable sources at hand. 
If we are to judge his conduct from such information only 
as the evidence shows he actually had, his course was quite 
justifiable; and should we suppose that he was cognizant 
of all the facts leading up to the settlement and release 
of 24th June, 1903, it would even be more so. Even for 
the tact that the entry in question could not at first be 
found in the books, the plaintiff seems to be in a way 
responsible ; for it was probably all due to the fact that 
the funds collected having been irregularly accounted for 
and that an entry altogether out of the ordinary 
was made of the same, which could not be readily found

t Per Lord Chelmsford, L. R. I H. L., at p. 535. 5 Per Lord 
Wesbury, at p. 538, (i Per Lord Colonsay, at p. 539,
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when looked for under the headings of accounts kept in the Judgment, 
regular course of business. prendergast, j.

“The defendant will be deemed to have had reasonable 
and probable cause for the prosecution where he took rea
sonable care to inform himself of the true facts, and he 
honestly, although erroneously, believed in his information, 
and that information, if true, would have afforded a prima 
facie case for the prosecution complained of :M Albrath v.
Norik Eastern Ry. Co, supra. “ Absence of reasonable 
and probable cause could not be held to have been shown, 
simply because further inquiries might have been made or 
further facts shown Malcolm v. Perth F. I. CoJ “If a rea
sonable amount of credible information has been received, 
that appears to me to be all that is required Lister v.
PerrymanH In the last case, which is one where the defen
dant acted partly on information obtained from people 
speaking merely by lieresay, Lord Chelmsford'^ said :
“The question was not whether the defendants might have 
obtained more satisfactory or surer grounds of belief by 
applying to Robinson for direct information, but whether 
the facts brought to his knowledge furnished reasonable 
and probable cause for believing that the plauitiff had dis
honestly possessed himself of his gun, and justified him in 
acting on that belief without further inquiry.”

Here, from all the circumstances of the case, it seems 
that the tacts brought to the defendant's knowledge, fur
nished reasonable and probable cause for believing that the 
plaintiff has misappropriated the money in question and justi
fied him in acting on that belief without taking the further 
step of going with the plaintiff to again inspect the books of 
the Company.

7 (1898) 29 Ont. R. 400. 8 (1870) L. R. 4 H. L. at p. 539. y L.
R. 4 H. L. at p. 540.
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In the opinion of this Court, the appeal should be al
lowed with costs, the judgment of the learned Chief Justice 
set aside, and judgment entered for the defendant also with 
costs.

Appeal allowed and action dismuaed with cotta.

Reporter :
Alex. Ross, Esq., Regina.

MEUNIER v. DORAY.

2 VV. L. R. 231. ’

Fraudulent transfer of Land—IS Etiz. c. 5—Homestead— 
Exemption

Held. (Scott, J., dintentiente), that a transfer of a homestead exempt 
from seizure under execution was not by reason of the exemption a 
fraudulent transfer of property under the Statute 13, Eliz. c. Ô. 

Semitic, the right to claim the benefit of an exemption is not confined 
to the execution debtor, but extends at least to members of his

[Court en banc, l.ith July, 18th July, 1905.]

This was an appeal from the judgment of Harvey, J., 
at the trial, refusing to set aside a transfer made by the 
defendant to his wife of certain lands which were, at the 
time of the transfer, the defendant's homestead. The facts 
appear in the judgment.

The appeal was heard before Sikton, C.J., Wetmore, 
Scott, Prbndbrgast, and Nbwlands, JJ.

./ H. Hoyle, for plaintiff (appellant).

A. F. Ewing, for defendant (respondent).
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Wetmore, J.

Wetmorb, J.:—The defendant is the wife of one Mar
cel Doray. About the 29th August, 1899, a certificate of 
title was issued to him for the S.K. % 10-55-23 W. 4. By 
instrument dated the 19th August, 1899, duly registered. 
Marcel Doray transferred this property to his wife, Marie 
Doray the defendant. The plaintiff on the 2nd June, 1893, 
obtained a judgment against Marcel Doray and one Martin
eau for two hundred and twenty-three dollars and seventy- 
five cents and costs. A writ of execution against lauds and 
goods was issued and placed in the hands of the Deputy 
Sheriff on 20th May, 1904. This execution was issued on 
the judgment referred to. The return “nulla bona” was 
made by the Deputy Sheriff to this writ, and the writ 
against lands at the time of the commencement of this action 
was a valid writ as against Marcel Doray’s lands. The ap
plication in this case was made to have the transfer by Doray 
to his wife declared void under the Statute 13 Elizabeth, 
chap. 5, and that it should be declared that Marcel Doray 
was entitled to an interest in such laud, and that the defen
dant should be declared to be merely a trustee, and that it 
should also be declared that the land was subject to the ex
ecution of the plaintiff, and for an order for the sale of the 
same to realize the amount of such execution. The matter 
came on for hearing before my brother Harvey, who dis
missed the application with costs, and the plaintiff now 
appeals to this Court fpotn that judgment.

Section 2 of The Exemption Ordinance,x provides that 
“the following real and personal property of an execution 
debtor and his family is hereby declared free from seizure 
by virtue of all writs of execution, viz. : . .(9) The
homestead, provided the same be not more than one hundred

1 Con. Ord. (1808) c. 27.
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Judgment, and sixty acres ; in case it be more the surplus may be sold 
Wetmore, J. subject to any lien or encumbrance thereon.'*

The property in question did not consist of more than 
one hundred and sixty acres, and it is conceded that at the 
time of the transfer in question, it was the homestead of 
Marcel Doray. No execution was issued until long after 
the transfer was made as I have in effect hereinbefore stated. 
At the time of the transfer, therefore, there was no charge 
against this land. It is urged, however, that as Marcel 
Doray was in embarrassed circumstances (and I will assume 
for the purposes of this case such to be the fact) that the 
conveyance was fraudulent as against the creditors under 
the Statute of Elizabeth. Now it is quite clear under the 
provisions of the Ordinance, the property was not at the 
time of the transfer liable to seizure under any execution. 
That being so, I am quite unable to understand how it can 
be made available for the payment of creditors by the trans
fer. If it was not available for the payment of creditors at 
the time of the transfer, it could not be made available the 
instant it passed into some other person’s hands, because up 
to the very minute of the execution of that deed it was un
available for that purpose. The effect of the Statute of 
Elizabeth is to make a transfer void as against creditors, but 
if creditors had no interest in it while the title was in the 
name of the debtor, I cannot see how they can be held to 
have an interest after he ceases to have any interest in it.

In Sims v. Thomas,2 Dknman, C.J., is reported as fol
lows : "We are of opinion that the .Statute of Elizabeth 
only extends to the assignment of such effects as are liable 
to be taken in execution.’’ The same principle would apply 
to real proj)erty. The plaintiff, however, relied strongly 
in support of his contention upon two Manitoba cases, Frost 
v. Driverand Roberts Hartley* The state of the law in

2 (1840) » L. J. Q. R. 390, at p. 404. 3 (1895) 10 Man. R. 310.
4 (1902) 14 Man. R. 284.
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the North-West Territories is very materially different from Judgment, 
what it is in Manitoba. In Manitoba a registered judgment wetmore. J. 
is, by statutory enactment,5 made a lien against the land 
and they have held there that it is a lien against all of the 
land, including property exempt from seizure under exe
cution. I can quite understand under such circumstances 
the lien being there, that when the property ceases to be a 
homestead that the lien would attach and can be enforced.
We have no such provision in the Territories.

By way of supporting what I now hold, namely, that in 
order that the Statute of Elizabeth should apply to the pro
perty it must, at the time of the transfer, be subject to exe
cution, I will just in passing call attention to what was 
stated by Bain, J., in his judgment in Robert» v. Hartley, b 
where he remarks that, “ In saying, as many of the cases 
do, that the Statute applies only to such property as can be 
taken in execution, this expression must be taken to be 
equivalent to property that can be compulsorily applied to 
the payment of the debts of the grantor, whether by exe
cution or otherwise.”7 Granted that the lien is established 
the very moment the land ceases to be a homestead, I can 
understand how it could be enforced by compulsory sale.

For these reasons I am of opinion that the plaintiff had 
no right to go against this land, and in so deciding, I am 
assuming that the transfer was voluntary and without con
sideration. The learned Judge has, however, found that it 
was not a voluntary conveyance, but was made for valuable 
consideration. I do not wish to be understood as impeach
ing that finding, I merely express no opinion with respect 
to it.

It was urged that no one but the execution debtor could 
claim the exemption provided for by the Ordinance. I am

5 R. S. M. (1002)c. 01. s. 3. 6 14 Man. R. at page 201. 7 Warden
v. Jones, (1857 ) 2 DeG. & J. 7(1 ; 27 L. J. Ch. 100; 4 Jur. (N.S.)
200 ; 0 W. R. 180.
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Judgment not prepared to accede to that proposition. There is a very 
VVetmore. J. material difference between the Manitoba Act and the Ter

ritorial Ordinance. The Territorial Ordinance provides 
that the “ real and personal property of an execution debtor 
and his family is declared free from seizure.” The Mani
toba Act makes no such provision as to the projierty of the 
debtor’s family being free from seizure, and I am disposed 
to think that, the property in question being in a member 
of the family, and being practically used by her for the 
benefit of the family, she would, under the provisions of the 
Ordinance, be in the position to claim the exemption. I 
make no authoritative decision upon this question,however, 
as I do not consider it necessary to so do, in view of the 
opinion I have expressed on the other question.

The application also asked for similar relief in respect 
to the N.K. j 3-55-23 W. 4. That property was purchased 
from the Canadian Pacific Railway Company, and the learn
ed Judge held that it was practically purchased by the wife 
and that the payments which had been made upon it had 
been made by the earnings of Marie Doray from this home
stead, these earnings being hers, and the result of her labour. 
It was practically conceded that if it is found that the trans
fer of the homestead to her was valid as against the credi
tors, the Canadian Pacific Railway lot was not available to 
the creditors either. The evidence, I thiuk, establishes 
clearly that this must be conceded.

The result is that in my judgment this appeal fails. 
The judgment of my brother Harvey should be affirmed 
and this appeal dismissed with costs.

Sieton, C.J., Newlands, and Prbndergast, JJ., 
concurred with Wetmore, J.
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Scott, J. : I agree that the appeal should be dismissed 
with costs, but on grounds different from those stated by 
my brother Wktmork.

The learned trial Judge has found that the transfer of 
the homestead to the defendant by her husband, wa> not 
made for the purpose of defeating, delaying or prejudicing 
the plaintiff or the defendant’s creditor.; generally, or with 
that intent, and, as there appears to be evidence upon which 
he could reasonably have arrived at that conclusion, his 
judgment should be upheld.

It may be open, to doubt whether the conveyance was 
made for valuable consideration, but, even if it were volun
tary, it should not be deemed fraudulent under the Statute 
11$ Elizabeth, chap. 5, merely because it has the effect of de
feating or delaying creditors. It seems to have been at one 
time held that where a voluntary conveyance had that effect, 
the intent to defeat or delav creditors must be presumed, 8 
but, since Ex parle Mercer, In re Wise,'» its having effect is no 
longer to be deemed conclusive evidence of such intent. 
Lord Esher, M.R., in his judgment in that case says10: 
“In order to make this deed void under the Statute of 
Elizabeth (however far that Statute may be stretched), we 
are bound in the present case to find that there was an 
actual intent in the bankrupt’s mind to defeat or delay his 
creditors, and there is no evidence of such an intent.*’

To my mind it is open to doubt whether the fact 
that the lands conveyed to the defendant formed 
the homestead of her husband, and were, there
fore, while such, not exigible under an execution 
against him, would prevent a creditor setting aside under 
the Statute. 13 Elizabeth, chap. 5, a conveyance made

s See Barling v. Bishop, (lKfiU) 29 Reavan 417 ; 6 Jur. (N.S.) 
812: 8 XV. R. (121 ; and Freeman v. Pope (18(19) L. R. 5 Ch 598 ; 
39 !.. J. Ch. 148. affirmed 39 I,. J. Ch (189; 21 L. T. 81(1; 18 W. R. 
1KH1. y (188(1) 17 Q. B. D. 21*); 55 L. J. y. B. 558 54 L. T. 720. 
»«At p. 309.

Judgment. 

Scott, J.
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by him with the intent referred to. I am inclined to the 
view that Frost v. Driver, and Roberts v. Hartley, supra, re
ferred to by my brother Wetmore, are well decided, and 
that the principles there laic down are applicable to the Ter
ritories, notwithstanding the difference which exists between 
the Manitoba Act respecting exemptions from seizure and 
our Ordinance respecting them. It appears to me that here, 
as in Manitoba, the right of the grantor to claim exemption 
may be forfeited by him during his lifetime, and that the 
right of members of his family to claim it after his death 
may also be forfeited, and that, in either case, the land 
would be rendered liable to the claims of his creditors.

The fact that in the present case the plaintiff had not 
an execution in the sheriff’s hands at the time of the con
veyance to the defendant does not, in my view affect the 
question, as the right of a creditor to set aside the convey
ance is not dependent upon his having a lien upon the laud 
by execution or otherwise.

Appeal dismissed with costs. 

Reporter : Alex. Ross, Esq., Regina.

NYBLETT v. WILLIAMS.

Libel—Improper joinder of parties—Separate causes of action— 
Right of plaintiff to elect.

Where it appears in the course of the trial that two or more defend
ants have been joined in an action for two separate torts, one of 
which has been committed by both, but the other only by one, the 
plaintiff should be allowed to elect upon which cause of action he 
will proceed and the necessary amendments as to parties made ac
cordingly.

[Court en banc, loth April, 18th July, 1905.]

This was an appeal from the judgment of Newlands, 
J., dismissing the action.
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The plaintiff was a medical man and the defendant Wil
liams was the editor and publisher of a newspaper of which 
his co-defendant Robinson was the correspondent in the 
district where the plantiff practised. In the course of a 
weekly letter, the correspondent wrote and the defendant 
Williams published a paragraph reflecting on the plaintiff’s 
performance of his professional duties, and subsequently a 
further item appeared in the defendant Williams’ paper to 
the same effect. The plaintiff sued for damages in respect 
of both the alleged libels. At the trial it appeared that 
the correspondent had nothing to do with the writing or 
publishing of the second of the two items, and the trial 
Judge dismissed the action on the ground that the libels 
being separate and distinct torts, and the correspondent not 
being a party to the second, he was improperly made a 
party. The plaintiff appealed.

The appeal was heard before Si ETON, C.J., Wktmork, 
pRKNDERGAST, and HARVEY, JJ.

Norman Mackenzie and //. f». W. Wilton, for plaintiff 
(appellant.)

//. M. Howell, K.C., and W. //. Martin, for defendants.

[8th July, 1905.]

The judgment of the Court was delivered by

Wktmorh, J.:—The plaintiff contends that he has the 
right to maintain his action in the form in which it is laid, 
and as it developed at the trial, and that under Rule 29 of 
The Judicature Crdinance,1 he is entitled to judgment against

i Con. Ord. (1898) c. 21. Rule 29 is as follows:—All persons 
may be joined as defendants against whom the right to any relief is 
alleged to exist whether jointly, severally or in the alternative; and 
judgment may he given against such one or more of the defendants 
as may he found to be liable according to their respective liabilities 
without any amendment.
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Judgment, both of the defendants upon the alleged libel of the 18th
Wetmore, J. April, and against the defendant Williams alone upon the 

alleged libel of the 2nd May. I am of opinion that his con
tention is not correct. Rule 29 merely deals with joinder of 
parties. The Rule with respect to joinder of causes of 
action is Rule 79. Rule 29 is word for word the same as 
Rule 4 of Order 16 of the English Rules ; and that part of 
Rule 79 which is applicable to the question raised in this case 
is practically the same as Rule 1 of Order 18 of the English 
Rules. The question of the right to join causes of action 
where the causes of action against different defendants are 
separate has been discussed to a very considerable extent in 
English cases. It is only necessary for me to refer to Sadler 
v. The (treat Wed Railway Co.,2 where it was held in effect 
that “claims for damages against two or more defendants in 
respect of their several liabilities for separate torts cannot 
be combined in one action.” That was stated to be the 
effect of the judgment in that case by ChiTTY, L. J., in Cower 
v. Conltbiilgr.t The learned trial Judge, therefore, was cor
rect in holding that as the case developed under the evidence 
at the trial these rights of action ought not to have been 
joined. But I am of opinion that he was in error in dismis
sing the action upon that ground. He ought to have given 
the plaintiff the right to elect upon which cause of action 
he might proceed. It was urged that this right ought not 
to be given because of the circumstances of the case, which 
were that sometimes before the action was brought on for 
trial, the defendants were examined for discovery, and the 
plaintiff was then aware of the fact that the article of the 
2nd May was not written by the defendant Robinson, and 
that, knowing that, he should have applied to amend by

2 (1800) A. C. 450 ; (15 L. J. Q. B. 402; 74 L. T. 561 ; 45 W, 
R. 51. 3 (1808) 1 Q. B. 318, at p. 351,
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striking out cue of the causes of action. Hipgrave v. Case, * Judgment.
Clark v. WrayS and James v. Smith? were cited in support Wetmore, j.
of this contention. Those cases proceeded principally upon
the ground of delay in applying for an amendment. This
is not a case of amendment, it is a case of election, and I
am of opinion that, notwithstanding that the plaintiff did
not make an application to strike out one of the causes of
action before the trial, he ought to have been given the right
to elect at the trial.

The judgment of the learned trial Judge should, there
fore be set aside, and a new trial ordered.

The defendants will pay the costs of the appeal, but 
costs of the proceedings in the Court below will be in the 
discretion of the trial Judge.

Appeal allowed with costs.

4 (1885) 28 Ch. D. 301 ; 54 L. J. Ch. 30»; 52 L. T. 242-C. A.
5 ( 1885) 31 Ch. I). 08 ; 55 L. J. Ch. 110; 53 L. T. 485 ; 34 W. R 
60. * (1801) Ch. 384 ; (13 L. T. 524 ; 89 W. R. 300 ; affirmed on 
other grounds, 05 L. T. 544.
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KING v. THOMPSON.

Resulting trust — Intention of purchaser at time of conveyance— 

Pleading.

Held, that when it appears that the actual purchaser by whom the 
purchase price is paid directs that the conveyance he made to a 
third party, intending that a beneficial interest in the land should 
pass to the person to whom it was conveyed, no trust results to the 
real purchaser by presumption of law, although no value is given 
by the third party.

Semble, per WETMORE, J., that while a question of law may be raised 
without being pleaded, yet the facts upon which such question of 
law is raised must be pleaded, and therefore it is not open to a de
fendant who has not pleaded fraud to set up that the plaintiff is 
precluded fiom obtaining the relief asked for by reason of fraud, 
evidence of which is brought out at the hearing.

Semble, that undue delay in the bringing oj an action to have a re
sulting trust declared is strong evidence of an intention to convey a 
beneficial interest.

[Court en banc, 15th January, 18th July, 1005.]

Statement, This was an appeal by the defendant from the judg
ment of Sikton, C.J., at the trial of the action, declaring 
that the defendant held certain lands in trust for the plain
tiff.

The plaintiff came to Canada in the year 1898 and in 
May of that year purchased three quarter sections of land. 
By his direction one of these quarter sections was conveyed 
to the defendant, his nephew. The plaintiff caused a certi
ficate of title covering the land to be issued in his nephew’s 
favour, but this the plaintiff retained in his possession. It 
did not appear that any consideration passed from the de
fendant to the plaintiff, or that the defendant was at the 
time even aware of the transfer being made, but the plain
tiff admitted that he had put the land into the defendant’s 
name because the defendant was to do certain things for 
him, which, however, the defendant, as the plaintiff said, 
failed to do. The action was commenced in August, 1903.



VI.] KING V. THOMPSON. 205

The appeal was heard before Wktmore, Prender- 
cast, Harvey and Newla nds, JJ.

R. U. Bennett, for appellant. 

James Short, for respondent.

[18th July, 11)05.']

Wetmore, J.:—I am of opinion that the evidence does 
not establish that the transfer to the defendant was made 
with intent to protect the plaintiff’s property from his cred
itors. No doubt the evidence is very suspicious in that 
direction, but it does not go far enough. I am further of 
the opinion that, if it did, it is not open to the defendant to 
take advantage of it, because he has not pleaded the fraud. 
The learned counsel for the defendant may be correct in 
stating that a question of law may be raised without being 
pleaded, but he must plead the facts upon which he intends 
to raise the question of law. This rule seems to me to be 
quite clear that fraud must always be pleaded. Day v. Day,1 
and Haxgh Kayej are in point so far as this case is con
cerned.

I am of opinion, however, that there was no resulting 
trust in this case, that the plaintiff had no intention of put
ting the title to the land in the defendant as trustee, but 
that his intention was to put it in him because he thought 
he was coming to Canada to live. That was clearly his in
tention at the time that the title was placed in the defendant's 
name. It therefore seems to me that at the time he so had the 
title made, his intention was that the defendant should have 
the property provided he did so, and consequently, a resulting 
trust was not created at the time the transfer was made. It

« (1889) 17 Ont. A. R. 157. * (1872) L. R. 7 Cb. 409 ; 41 L. J. Ch. 
667 ; 20 L. T. 675 ; 20 W. R. 597.
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not being in his mind to create a resulting trust at that time, 
a resulting trust would not arise because his ex lactations 
were not carried out. And I am also doubtful whether the 
plaintiff has not, by his laches, that is, by allowing a long 
time to elapse between so placing the title and his bringing 
this action, put himself out of court.

I concur in the judgment of my brother Harvey.

Harvey, J. Harvey, J.:—The basic principle of a resulting trust, 
such as is claimed in the present case, is an intention, im
plied or presumed by the law, on the part of the person 
paying the purchase money, that he should have the benefi
cial interest, or, as it is put by Mr. Lkwin :3 ' The trust 
results to the real purchaser by presumption of law which 
is merely an arbitrary implication in the absence of reason
able proof to the contrary." Consequently it would follow 
that if there can be shown to have been in fact an intention 
on the part of the purchaser that the beneficial interest 
should go to the person to whom the property is conveyed, 
the presumption is entirely removed and no trust would 
result.

In Groves v. Grove«,< the Lord Chief Baron says:3 "There 
can be no doubt that when one man pays for an estate and 
has it conveyed to another that the grantee who has the legal 
estate is a trustee by ojieratiou of law for the purchaser." 
The judgment continues, " But the conversations on which 
the plaintiff relies introduce a circumstance which ought, 
also, as it seems to me, to defeat his equity, vis., that 
the plaintiff's conduct showed that at the time of the trans
action he did not understand that his brother Simon was 
bare trustee for him. . . . Now, if such were his views

3 Lewin on Trusts (llth [Ed.), p. 178. 4 (1853) 3 Y. & J. Ex.
163; 1 Kay (App.) xix. ; 23 L. J. Ch. 19H ; 2 W. R. 86. 5 3 Y &
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at that time, he could not afterwards, by a change in his in
tention, turn Simon into a trustee for himself.”

Judgment. 

Harvey, J.

In Standing v. Bowring,6 decided in the Court of Appeal, 
the plaintiff had purchased some consols which she had had 
transferred to herself and the defendant, the knowledge of 
the transfer, however, being kept from the defendant. 
Cotton, L.J.,7 says : “ The rule is well settled that when 
there is a transfer by a person into his own name jointly 
with that of a person who is not his child or his adopted 
child, then there is prima facie a resulting trust for the 
transferor. But that .s a presumption capable of being re
butted by showing that at the time the transferor intend
ed a benefit to the transferee.” Lindley, L J.,8 says : 
“Trusts are neither created nor implied by law to defeat 
the intentions of donors or settlors ; they are created or im
plied or are held to result in favour of donors or settlors in 
order to carry out and give effect to their true intentions 
expressed or implied.”

Applying the principle laid down in thé above-cited 
cases, I am of opinion that the plaintiff should not succeed 
in having a declaration that there was a resulting trust, for 
the admissions made by himself satisfy me that at the time 
he intended to give the beneficial interest to the defendant.

Without considering the question of whether the plain
tiff should be refused relief simply on the ground of delay, 
if for no other reason, yet the length of time which elapsed 
from the time of the transfer till action was brought, ap- 
]>ears to me very strong evidence, as in the case of Groves v. 
Groves, above cited, of the intention of the plaintiff when he 
purchased the land, and, as stated in that case, it is the in
tention at that time which is material.

I am therefore of opinion that the appeal should be al
lowed with costs, the judgment of the learned trial Judge

6 (1885) 31 Ch. D. 282 ; 55 L. J. Ch. 218 ; 64 L. T. 191 ; 34 W.
R. 201. 7 31 Ch. D. at page 287. « At page 289.
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set aside, the judgment entered in the Court below for the 
defendant with costs.

Prendbrgast and Nbwlands, JJ., concurred.

Appeal allowed.

Reporter :
Alex. Ross, Esq., Regina.

Re GREENSHIELDS, LIMITED, AND RITCHIE

2 W. L. R. 421, Aff. post. 350 ; 3 W. L. R. 324.

Land Titles Act — Production of duplicate certificate of title — 
Priority of registration

Where a mortgage had been registered as to some of the lands com
prised therein, hut remained unregistered as to one parcel owing to 
the non-production of the certificate of title.

Held, that a subsequent mortgage of the remaining parcel was entitled 
to priority of registration when the duplicate certificate was sent to 
the Registrar at the instance of the subsequent mortgagee, and he 
made the first request for registration after its receipt by the Regis-

[ScoTT, J., 22nd July, 3rd October, 1905.]

This was a reference by the Registrar of the North Al
berta Land Registration District. The facts stated were 
that on the 29th December, 1903, the Registrar received 
from the solicitors of Greenshields, Limited, a mortgage 
made by A. Davies upon lots 21 and 22 in block 81, Strath- 
cona, and other lands. The mortgage was registered as to 
the other lands, but was not registered as to these lots, 
because the certificate of title covering them was not 
produced, it being in the possession of the Dominion 
Permanent Loan Company of Toronto, the mortgagees. 
At the time of the production of the mortgage in 
question the Registrar wrote the Dominion Permanent 
Loan Company to send the duplicate certificate of title 
for registration purposes, and on the 22nd of FebrCi-
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ary, 1904, he received from that Company the duplicate 
tificate, accompanied by a letter from the Company, stating 
that it had been forwarded at the request of Messrs. Ruther
ford & Jamieson, advocates of Strathcona, by whom, on the 
same day, a mortgage upon the lots in question in favour of 
a client of theirs, Robert Ritchie, was handed to the Regis
trar, this mortgage being later in date than the mortgage in 
favour of Greenshields, Limited. The question submitted 
was, which of these two mortgages should, under the cir
cumstances, be registered first.

0. M. Higgar, for Greenshields, Limited.
F. C. Jamieton, for Robert Ritchie.

[3rd October, 7905.]

Scott, J.:—In view of sub-sec. 2 of sec. 33 of The Land 
Title» Act,' the Registrar could not receive either of these 
mortgages for registration as to lots 21 and 22 unless ac
companied by the duplicate certificate of title to these lots. 
The fact that the mortgage to Greenshields, Limited, com
prised other lands, for which a duplicate certificate of title 
was produced, obliged him to receive, enter in his day book 
and register it in so far as it related to other lands, but he 
could not be taken to have received or entered it in so far as 
it related to lots 21 and 22, even although he received it and 
filed it in his office ; in my view, his duty was to treat it as 
a mortgage upon the other lands alone.

If I am correct in this view,the question to be considered 
is, whether it should be held to be in his hands as a mortgage 
upon lots 21 and 22 immediately upon the receipt by him of 
the duplicate certificate of title to those lots, without regard 
to the person by whom or at whose instance it was produced.
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In my opinion the subsequent production to him of the 
duplicate certificate, by or on behalf of another person than 
that mortgagee, and for a purpose other than the registra
tion of that mortgage, would not have that effect. What 
leads me to that conclusion is, that there is not, or at least 
there should not be, on the page of the register relating to 
lots 21 and 22, or elsewhere in any of the Registrar’s books, 
any entry or memorandum to show that any mortgage on 
these lots was on file in his office, and it is absurd to sup
pose that he should depend upon his recollection alone as to 
such being the case.

There can be no doubt that the duplicate certificate was 
produced at the instance of Ritchie for the purpose of pro
curing the registration of his mortgage, and he, being the 
first to apply for registration after its receipt, is, in my opin
ion, entitled to priority, and I therefore hold that his mort
gage should be first registered.

Direction Accordingly.

DAKOTA LUMBER CO. v. RINDKRKNKCHT.

1 W. L. R. 481 ; 2 W. L. R. 275.

Foreign judgment—Jurisdiction of foreign Court — Citizenship.

In an action to enforce a personal judgment obtained in a State Court 
of the State of Dakota, where it appears that the defendant had 
been born in the State of Wisconsin, had been living, at the time 
of the judgment, and for many years previously, in the North-West 
Territories, and had not appeared in the Dakota Court or submitted 
to its jurisdiction.

Held, that the defendant was not bound by the judgment, although 
the covenant sued upon had been executed in Dakota, when defend
ant was resident there.

Judgment of Wetmork, J., reversed.

[Wetmore, J., 3rd and Jjh May, 10th June, 1905.] 
[Court en banc, 12th October, 10th October, 1905,]

This was an action brought ou two promissory notes made
by the defendant in favour of the plaintiffs, a covenant iu
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a mortgage made to secure the same debt, the mortgage be
ing payable at the same time as the notes, and upon a judg
ment of a Court of the State of South Dakota, in an action 
brought upon the mortgage in which the mortgaged premises 
had been sold, and judgment given against the defendant 
for the deficiency after applying the proceeds of the sale 
upon the debt. The defendant was born in the State of 
Wisconsin, but at the time the mortgage was executed he 
was resident in the State of South Dakota, in which the 
notes and mortgage were executed, and the mortgage lands 
lay.

After their execution, and about fourteen years before 
this action was brought, the defendant moved to York ton, 
in the North-West Territories, where he had since resided 
continuously, never having returned to the United States. 
It did not appear that he had ever become naturalized in 
Canada. He was served in Canada with process issued regu
larly out of the Dakota Court, and regularly served upon 
him. He did not appear, but according to the practice of 
that Court, judgment was given against him by default.

Oiffard Elliott, for plaintiff.

II. A. Hobson (Winnipeg) and W. H. Parsons, for de
ant.

[10th June, 1905.] *

Wktmore, J.:—I find that the notes in question were 
signed by the defendant, but that recovery upon these notes 
is barred by The Ordinance respecting Limitations of Actions. 1 
No question arises with respect to this, because the right of 
action is barred not only by that Ordinance but also by the 
law of the State of South Dakota..
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Judgment. A question was raised whether the alleged covenant was 
Wetmore,, J. a covenant at all. The mortgage was made by the defen

dant and his wife, in the State of South Dakota, in respect 
of land situated there. It sets forth that the parties thereto 
had set their hands and affixed their seals thereto, and the 
attestation clause states that it was “signed, sealed and de
livered in the presence of” certain witnesses who have signed 
their names to it ; but the only seal on the document is a 
printed scroll that was put on it by the printer opposite the 
place where it was intended that the parties should sign it, 
and opposite which they have signed. The only way they 
constituted these scrolls their seals, was by signing the in
strument. They acknowledged them to be their seals in no 
other way. It was contended that this was not a sealed in
strument, and therefore that the alleged covenant was no 
covenant at all. It was established by the evidence that this 
constituted a sealing, according to thelav^sof South Dakota, 
and that the covenant contained in this mortgage was a 
covenant according to the laws of that State. I am inclined 
to the opinion that the law of the country where the con
tract was made, or the instrument was executed, must gov
ern, but I express no decided opinion upon that question, 
because it is not necessary.

I have come to the conclusion that the right of action, 
in so far as this covenant is concerned, is barred*by the 8th 
section of The Real Properly Limitation Act, 1874,2 which is in 
force in the Territories.2'1 This action was commenced on the 
25th of October, 1004, and therefore more than twelve years 
had then elapsed since the monies secured by the mortgage 
and payable under the covenant became due. Under the law 
of South Dakota the Statute of Limitations only barred the 
right of action uj>ou a covenant after the expiration of twenty

3 Imp. Stat. 37 and 38 Vic. chap. 57 ; 
31, s. 2.

38 By Con. Ord. (1808) o
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years from the time the money became payable. Theques- Judgment, 

tion, and the only question, raised in so far as the right of Wetmore, J. 

action under the covenant is concerned, is which statute 
governs, the Dakota statute or the Inperial Statutes, 3 and 
4 Wm. IV., chap. 42, sec. 3, or 37 and 38 Vic., chap. 57.
I hold that the Dakota law does not apply here. Don v.
Lippman,* is decisive upon that point is so far as the Statute 
of Limitations is concerned. Lord Brougham, in deliver
ing judgment in that case,3 4 lays down the following :
“ Governing all these cases is the principle that the law of 
the country where the contract is to be enforced must pre
vail in enforcing such contract, though it is conceded that 
the lex loci contractus may be referred to for the purpose of 
expounding it.” As to the sec. 8 of The Real Property 
Limitation Act, 1874, being applicable, I refer to Kirkland v.
Peatüeld,s where the action was brought to recover principal 
and interest due under a covenant in the mortgage deed.
It was held that that section “applies to an action by a 
mortgagee against a mortgagor on his covenant, as well as 
to the other remedies of the mortgagee.” And that judg
ment follows Sutton v. Sutton/’ The defendant, therefore, 
is entitled to judgment in so far as this action is based upon 
the promissory notes and the covenant.

The only remaining question is whether the plaintiffs 
are entitled to recover upon the judgment recovered in the 
South Dakota Court, or, in other words, whether that 
Court had jurisdiction to award the judgment, and whether 
it should be recognized by the Courts of the North-West 
Territories.

3 (1837) 5 Cl. & F. 1 ; Scott’s Revised Reports, House of Lords, 0.
4 5 Cl. & F. at page 21). 5 (1903) 1 K. B. 750. '> (1882) 22 Ch. D.
511.
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Judgment In Vol. II. of the Ant. & Eng. Ency. of Law (2nd 
Wetmore. J. ed.)., at p. 148, is set forth what constitutes allegiance ; it 

is there stated that : " Allegiance is of four kinds, namely : 
1. 11 Natural allegiance—that which arises by nature and 
birth," continuing by defining what the other kinds of al
legiance are, which for the pur]>ose of this case it is unne
cessary to specify. In the note there appears the follow
ing : “ Natural allegiance is such as is due from all men 
born within the King’s dominions, immediately upon their 
birth, for immediately upon their birth they are under the 
King’s protection.” I have not been able to lay my hands 
upon any other authority (if this may be called an author
ity) on the question of allegiance, or as to what constitutes 
allegiance, but this is in accord with what my understand
ing of it is. What would constitute natural allegiance in 
the British Dominions would constitute natural allegiance 
in the United States. The defendant, therefore, was by 
natural allegiance a subject of the United States.

It was urged that this judgment was not binding upon 
the defendant in this country because at the time the action 
was commenced, and for many years previous thereto, he 
was not a resident of South Dakota, but was a resident of 
these Territories, and that he had not submitted to the 
jurisdiction in any way. This would be correct beyond all 
question if the defendant was a foreigner, and not a sub
ject of the United States. Quoting again from the encyclo- 
pædia above mentioned, "Natural allegiance he [Black- 
stone] says is perpetual." Unless something is established 
to the contrary, therefore, the defendant being a natural 
born subject of the United States, remains so. Possibly if 
he had been naturalized a British subject since coming to 
Canada, treaty relations between Great Britian and the 
United States might release him from his citizenship to 
the United States. No such treaty has been brought to my
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notice, but, assuming there was such a treaty, it is not neces- Judgment, 
sary for me to decide what the effect of it would be in this Wetmoré, J. 
respect, because it has not been established to my satisfac
tion that the defendant ever was naturalized in Canada. It 
was urged that the fact that he had held the office of 
Councillor of Yorkton and had voted at the elections was 
prima facie evidence that he had been naturalized 
here. That, td my mind/ is not sufficient. It is true that 
the defendant swore that he took out naturalization papers, 
but on cross-examination it clearly appeared that he was not 
in a position to swear to that fact. He never saw the cer
tificate of naturalization ; all that he would swear to was 
that he instructed an advocate to prepare the papers, and 
take out a certificate, and that he swore to the necessary 
papers for that purpose. If as a matter of fact he was 
naturalized it would have been very easy to have established 
that fact through the office from which the certificate of 
naturalization issued. I therefore hold the defendant still 
to be a subject of the United States.

It was further urged that assuming him to be a subject 
of the United States, the South Dakota Court had no juris
diction. Deacon v. Chadwickand Sirdar v. Faridkotef were 
relied on as part of that contention. Deacon v. Chadwick 
seems to support that contention, and that case was decided 
by an exceedingly strong Court, but if it is intended to lay 
down that a foreign Court has not jurisdiction in an action 
of this sort over a person owing allegiance to the country 
in which the Court exercises its jurisdiction, because such 
person resides in Canada, I am, with great respect, unable 
to follow it. The authorities are, in my opinion, all the 
other way. I will refer to some of them and take them up 
in their order. In Douglas v. Forest? the question was

7 (lflOO) 1 Ont. L. R. 34(1.
4 Bing. 686.

« (181)4) A. C. 670. 9(1828)
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judgment whether an action lay in the English Courts on a Scotch 
Wetmore. J. judgment against a Scotchman born, and the judgment in 

that case was a judgment in personam asthe judgment in this 
case is. The Court held that the action would lie, and 
Best, C.J., in delivering the judgment of the Court, is re
ported10 as follows : “ We confine our judgment to a case 
where the party owed allegiance to the country in which the 
judgment was so given against him from being born in it, 
and by the laws of which country his property was at the 
time those judgments were given protected.” In Cowan v. 
/trairfwood,11 the action was upon a decree for the payment 
of money obtained against the defendant in the Court of 
Session in Scotland. The defendant pleaded that he was 
not at the time of the commencement of the suit or at any 
time during the proceedings therein, in Scotland, or at any 
place within the jurisdiction of the Court. The Court gave 
judgment for the plaintiff, holding the plea bad. Tindal, 
C.J.,12 says: “But here there is no statement that the de
fendant was not resident in Scotland, or that he was not 
subject to the laws of that country during the time that 
these proceedings were had against him.” Bosanquet, 
J.,‘3 says: “The plea does not allege that the defendant was 
not born or domiciled in Scotland, or that he had not pro
perty there.” In Schibsby v. Westenholz,‘4 which is a leading 
case upon the question, it was attempted to enforce in 
an English Court a judgment obtained in a French Court 
against a i>erson who was not at the time the suit commenced 
a subject of or resident in that country. The Court held 
that the judgment could not be enforced in the English 
Courts ; but Blackburn, J.. in delivering the judgmemt of

10 At page 703. "(1840) 1 M. & G. 882; 2 Scott N. R. 138 ; 10 
L. J. C. V. 42; 0 D. P. C. 27. At page 801. 13 At page 893.
M(1870) L. R. fl Q. B. 155 ; 40 L. J. Q. B. 73; 24 L. T. 93 ; 19 W. 
R. 587.
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the Court lays down the following :** “Now, on this we Judgment, 
think some things are quite dear on principle ; if the de- Wetmore, J. 
fendants had been at the time of the judgment subjects of 
the country whose judgment is sought to be enforced against 
them, we think that its laws would have bound them." In 
RouaUUm v. Rousillon,'6 the question there was whether the 
Court could enforce a foreign judgment on a contract against 
a defendant who was not a subject of the country where 
the judgment, was obtained, or a resident in that country 
when the action was begun. The Court held that the judg
ment could not be enforced in that case, but in delivering 
judgment, Fry, J., after commenting upon Schibaby v.
Wetlenhoh, is reported l; as follows : “ What circumstances 
are there which have been held to impose on a defendant 
the duty to obey the decision of a foreign Court ? Having 
regard to this case and a subsequent case of Copin v. Adam- 
ton, that may, I think, be stated as these : the Courts of this 
country consider a defendant bound when he is a subject of 
the country in which the foreign judgment has been ob
tained.”

Now, that is all that is necessary to cite for the purposes 
of this case. I may say that in these cases the party sued 
had not submitted to the jurisdiction of the Court by ap
pearing. Sirihr v. Faridkote,18 cited as an authority for the 
defendant, does not, in my opinion, bear out bis contention.
In that case the defendant was not and never had beeu a 
subject of Karidkote, but he was a subject of the State of 
Jhind, where he was when he was served with the process 
and where he had been ever since leaving Karidkote ; and 
while the Court held that the judgment was not binding 
in the Court of the Assistant Commissioner of Lahore, it

15 At page 101. I* (1880) 49 L. J. Ch. 388 ; 14 C. D. 351 ; 42 L.
T. 679 ; 28 W. R. 623 ; 44 J. P. 663. '7 49 L. J. Ch. at page 344.
■S [1894] A. C. 670 ; 11 R. 340.
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Judgment, intimated in tlie course of the judgment that where the
YVeiinore, J. defendant owed allegiance to the State in which the Court 

delivering the judgment was, that it would lie binding, be
cause the Earl of Selborne lays down as follows “ No 
territorial legislation can give jurisdiction which any foreign 
Court ought to recognize against foreigners who owe no al
legiance or obedience to the Power which so legislates.” 
That the Court would have jurisdiction where the defend
ant owed allegiance to the State in which the Court exer
cises its jurisdiction is also held in Fowler v. Tail.”

It was set up, however, that the judgment was contrary 
to natural justice because the property had been sold under 
the decree, and was purchased on behalf of the plaintiffs. 
In the first place the evidence does not establish that to be 
the case. It is true it was purchased by the president of 
the plaintiff company, but it is by no means clear that this 
purchase was for the benefit of the company. But, sup
posing it was for the benefit of the company, the evidence 
establishes that it is the practice in the Courts of South 
Dakota for the plaintiff in foreclosure suits to purchase the 
property in. Now, I can discover nothing in this which is 
contrary to natural justice. I know that in Canada it is not 
allowable without the leave of the Court ; but on applica
tion and leave of the Court obtained it is allowable ; so much 
is that so, that the application for leave appears to me to 
take upon it rather the character of a farce. I have known 
in my experience, both as Judge and while practising at 
the bar, a number of cases where mortgaged property was 
sold on foreclosure proceedings, and in every instance it 
was usual to apply for leave for the plaintiff to bid, and I 
never knew it to be refused. It seems to me that it is 
quite a prudent step to take to enable the plaintiff to pro-

i9[1804] A. C. at page 084, *'(1878) 4 Ont, A, R. 207.
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tect his security, and I see nothing contrary to natural jus
tice in the practice being adopted in South Dakota by which 
a plaintiff has leave to bid as a matter of course, and with
out application to the Court.

There will be judgment, therefore, for the plaintiffs on 
the issues joined to the first, second, third, fourth, and fifth 
paragraphs of the statement of defence, for 8490, and the 
general costs of the action. There will be judgment for the 
defendant on the issues joined to the sixth and eighth para
graphs of the statement of defence, and on the second para
graph of the replication, with costs solely applicable to such 
last mentioned issues. There will be one taxation of costs, 
and one judgment will be set off against the other, and the 
plaintiff will have execution for the balance remaining after 
such set off.

The defendant appealed and the appeal was heard be
fore Sikton, C.J., Scott, Prkndergast, Newlands, and 
Harvey, JJ.

II. A. Hobson, for defendant (appellant).

C. C. AfcCaul, K.C., for plaintiffs (respondents.)

[16th Cetober, 1905.]

SCOTT, J. :—Schibsby V. Westenhoh,21 and Ronsillon v.Rou- 
sillon,22 which are referred to by the trial Judge as support
ing his judgment, were actions upon judgments recovered 
in France against persons who were neither resident in nor 
subjects of that country. Blackburn, J., in the first men
tioned case, and Fry, J., in the last mentioned case, lay 
down the principle, deduced from the authorities referred

31 (1870) L. R. 6 Q. B. 165; 40 L. J. Q. B. 73 ; 24 L. T. 93 ; ID 
W. R. 587. «(1880) 49 L. J. Chy. 338; 14 Ch. D. 351 ; 42 L. T. 
679 ; 28 W. R. 623 ; 44 J. P. 663.

Judgment. 

Wetntore, J.

Appeal.

Argument.

Argument.



220 TERRITORIES LAW REPORTS. [VOL.

Judgment, to by them, that if a defendant was at the time of the judg- 
Scott, J. ment a subject of the country whose judgment is sought to 

be enforced, he would be bound by it. It is important to 
consider what is meant by the term “ country” which ap
pears in the definition of this principle.

In Dicey on Conflict of Laws,3* the following is stated : 
“ The word ‘country’ has among its numerous significa
tions the two following meanings which require to be care
fully distinguished from one another:—(1) A country, in 
what may be called the political sense of the word, means 
the whole of the district or territory subject to one sovereign 
power, such as France, Italy, the United States, or the 
British Empire. (2) A country, in what may be called the 
legal sense of the word, means a district or territory which 
(whether it constitutes the whole or a part only of the ter
ritory subject to one sovereign), is the whole of a territory 
subject to one system of law, such for example as England, 
Scotland, cr lull id, cr at CEib if lie Statis vhiihcollec- 
tively make up the United States.

“For the term ‘country’ in the legal sense of the 
word there is no satisfactory English substitute. If the use 
of a new term be allowable a country might in this sense, 
be called a ' law district.’

“ Thus France, Italy and Belgium each constitutes one 
separate country in both senses of the term. France (includ
ing, of course, in that term French dependencies) is one 
country in the political sense of the word, and, is also one 
country, or law district, in the legal sense of the term. On 
the other hand the British Empire, while constituting one 
country, realm, or state in the political sense ot the term 
' country,' consists of a large number of countries in the 
legal sense of the word, since England, Scotland, Ireland,

231st Am. Ed. at pp. 06, 67.
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the Isle of Man, the different colonies, &c., are in this sense Judgment, 
separate countries or law districts.” Scott, J.

Douglas v. Forrest** was an action brought in England 
against the executor of one Hunter upon a judgment recov
ered in Scotland in 1802 against the deceased, a Scotchman, 

. who left Scotland for India in 1799, where he remained un
til his death in 1817. It was held that the action would 
lie, but Best, C.J., in his judgment says, at p. 703 : "We 
confine our judgment to a case where a party owed allegi
ance to the country in which the judgment was so given 
against him from being born in it, and by the laws of which 
country his property was, at the time those judgments were 
given, protected.”

t In Cowan v. Braidwood,35 which was an action upon a

1 judgment recovered in Scotland, a plea was held bad because
it did not allege that defendant was not resident in Scotland, 
or was not subject to the laws of that country during the 
time the proceedings there were had against him. Tindal, 
C.J., says :* "But here there is no statement that defendant 
was not resident in Scotland, or that he was not subject to 
the laws of that country during the time that these proceed
ings were had against him.”

To my mind it is apparent that in the cases last referred 
to the term "country” was not intended to refer to the 
whole of the British Empire, but merely to one of what Mr. 
Dicey terms the "law districts” thereof. If the other 
meaning were intended it would follow that a British sub
ject, so long as he remained such, could be sued in any of 
His Majesty's Courts in any part of the Empire. It could 
not be reasonably contended that a person who had always

«4 (1*2*) 4 Ring. 6M< 1 M. * P. «1: 6 !.. J. i O. S.), C. P. 187 ; 
24 R. R. 605. as (1840) 1 M. * G. 882 ; 2 Scott N. R. 138 ; 0 P. P. C. 
27 ; 10 I* J. V. P, 12. ' 1 M. & G. at p. *01.

VOL. VI., T. L. KBPT8,—15
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resided in England would be subject to the laws applicable 
to Scotland alone, except perhaps in respect of any proper
ty he might possess there. As well might it be said that 
being a subject of His Majesty, and owing allegiance to him, 
he would be subject to the local laws in force in every dis
trict of the Empire ; or, to bring the illustration nearer 
home, that a British subject residing in this province is sub
ject, not only to the laws of each province of the Dominion, 
but also to those of all parts of the Empire.

Turnbull v. Walker shews that such a contention could 
not lx? upheld. The action was upon a judgment recovered 
by the plaintiff in the Supreme Court of New Zealand, 
against the defendant who resided in England. Wright, 
J., in his judgment38 says: “ No merely local Statute could 
in my opinion enable the Court to entertain the action against 
the absent Englishman, who was neither a native of New 
Zealand nor domiciled there, nor present there when the 
action was begun or at any time during its continuance, and 
who had not appeared or in any way submitted to its juris
diction. . . Scliihsby v. Westenhoh (supra) is in accord
ance with the authorities collected in Story's Conflict of 
Laws." It would thus api>ear that a British subject is sub
ject only to the laws affecting the Empire as a whole, and 
those of the particular law district in which he resides, and 
perhaps also (according to Douylas v. Forrest) those of the 
law district in which he was born. By analogy a citizen of 
the United States would be subject to the federal laws, and 
those of the States in which he resides, but not to those of 
any other State except, perhaps, that in which he was born.

In Fennoyer v. Nefl\*> it was held that no State can exer
cise direct jurisdiction or authority over persons or property 
without its territory, and that no tribunal established by it

*7(1892) 07 L. T. N. S. 707.
S. Rep. 748.

28 At p. 700. 29(1877 ) 95 U,
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can extend its process beyond its territory so as to subject Judgment, 
either person or property to its decisions, and that (quoting Scott, J. 
Story on Conflict of Lawn), “ any exercise of authority be
yond this limit is a mere nullity, and incapable of binding 
such persons or property in any other tribunal.”

This case in deciding that a State Court cannot under 
any circumstances exercise any authority over any person 
who is beyond the limits of its territory, or bind him by its 
judgments, is not in accord with our laws respecting the 
powers of the Courts, of the different law districts of the 
Empire. It may be that the decision rests upon limitations 
contained in the contitution of the State.

In a recent Ontario case, vix.t Deacon v. Chadwick,v> it 
was held that an action would not lie upon a judgment re
covered in Manitoba, against a defendant residing in On
tario, who had not appeared in the action or submitted to 
the jurisdiction of the Court. Armour, C.J.,who delivered 
the judgment of the Court, relied upon Schihsby v. Westen- 
ftolz, 'Jurnbnll v. Walker, and Pennoyer v. as supporting 
this conclusion.

In Fowler v. Vail,*1 the Court of Appeal in Ontario would 
appear at first sight to have reached a different conclusion,

Jbut a careful perusal of the judgment leaves it open to 
doubt whether such was the case. The action was upon a 
judgment recovered in the State of New York. A plea that 
the defendant was not at the commencement of the action, 
or at any time from thence to the recovery of the judgment, 
resident or domiciled within the jurisdiction of the Court, or 
within the jurisdiction of the United States, was held bad 
because it did not allege that the defendant was not a sub
ject of the foreign country. It is true that Patterson,
J. A., refers to the fact that it did not negative the position.

30 (1891) 1 O. L. R. 346. 3i (1878) 4 Ont. A. R. 267.
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Judgment, that the defendant may have been a citizen of the United 
Scott, J. States, but he agrees with Gwynne, J., in the Court below, 

who held that it was bad in that it did not allege that de
fendant was not a subject of the foreign country. What is 
meant by the term “country,” ». e, the State of New York, 
or the United States, does not clearly appear from the judg
ment. If the latter, the judgment would be, to my mind, 
at variance with the principle laid down in the cases to 
which I have referred or which may reasonably be deduced 
therefrom.

It was contended on behalf of the plaintiffs that the 
judgment bound the defendant because he had impliedly 
submitted himself to the jurisdiction of the Court. The 
ground of this contention is that the defendant at the time 
he gave the mortgage which contains a stipulation that it 
may be enforced in the manner provided by the Statutes of 
the State, he must be taken to have been aware of the fact 
that those statutes provided that in a proceeding upon the 
mortgage the plaintiff would be entitled to a j)ersoiial judg
ment against him for any deficiency arising from the sale of 
the lands. One answer to this contention is that it is not 
shown that the Statutes referred to were in force at the time 
the mortgage was given. Apart from that I doubt whether 
such a stipulation could be taken to confer upon the Courts 
jurisdiction which it would not otherwise possess.

As the judgment sued upon was that of a State Court, 
and as the defendant was residing out of its jurisdiction at 
the time the proceedings in the action were carried on, and 
the judgment obtained against him, the fact that he was at 
that time a citizen of the United States would not, in my 
opinion, for the reasons I have stated, give the Court juris
diction.

I am, therefore, of opinion that the appeal should be 
allowed with costs.

Appeal allowed with cods
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BOCZ v. SPILLER.

1 W. 1. R. 2 W. L. R. 280.

Homestead—Exemption—Proceeds of sale under mortgage—Prac
tice—Originating summons

An execution against lands does not bind the homestead of the exe
cution debtor, and mortgagees of the land subsequent to the execu
tions are entitled to sell it free from the executions.

Such a mortgage may invoke the provisions of The Exemption Ord
inance for the purpose of securing his priority.

The sale of a homestead under a mortgage is a compulsory sale and 
consequently the proceeds after payment of the mortgages are ex
empt from seizure under execution to the same extent as the land. 

The rights of the parties appearing to be interested in the land may 
be determined upon an originating summons for sale under a mort-

[Nkwi,ands, J., 11th May, 1905.] 
['Court en banc, lath October, 1905.]

This was an originating summons for an order for the 
sale of 160 acres of land belonging to one Edward Spiller 
under a mortgage given by him to the Imperial Bank of Can
ada for 8425. The summons also asked that it be declared 
that the mortgage was a charge upon the lands in priority 
to certain executions against Spiller which had been filed in 
the Land Titles Office prior to the issue to him of the paient 
for the land by McCarthy & Co., Willoughby & Duncan, 
Simbert, Paul, Smith & Ferguson Co., Ltd., and the Union 
Bank of Canada. The land in question had been homestead
ed by Spiller under The Dominion Lands Act,‘ and he filed an 
affidavit stating that the land was his homestead, that he 
was actually residing upon ii and that he did not own any 
other lands.

A. L. Gordon, for plaintiff.
D. J. Thom, for the International Harvester Co., second 

mortgagees.
J. F. L. Embury, for defendant.
Alex. Ross, for McCarthy & Co.
W. M Martin, for Willoughby & Dun.

Statement.

Argument.

i R. S. C. (1880) c. 54.
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Nkwlands, J.:—Upon the argument several cases de
cided by the Court of Queen’s Bench in Manitoba were 
cited, but I find they are of very little assistance to me in 
coming to a conclusion in this case because the Statute of 
that Province relating to exemptions is different from our 
own. There the judgment is a lien upon the exempted 
land, although no proceedings can be taken to enforce it so 
long as the property retains the character which entitles it 
to such exemption. In the Territories a judgment is not a 
lien upon land ; whatever effect it obtains is through the 
filing of the execution in the Land Titles Office.2 As the 
execution creditors could not seize this laud under their 
writs of execution, I do not think they have any rights 
thereunder with which this land would be charged under 
The, Land Title* Act, 1894, and, therefore, although register
ed against it these executions are not encumbrances to 
which it is subject, and on the sale of the same under the 
mortgage the land would vest in the purchaser free from 
encumbrances.

The execution creditors claim that the sale under said 
mortgage is a voluntary one, that on the homestead being con
verted into money it will lose its character as such, that the

2 The provisions which were in question were
Con. Ord. (1898) c. 27. s. 2. which provided that “The following 

real and personal property of an execution debtor and his family is 
hereby declared free from seizure by virtue of all writs of execu-

“ (9) The homestead, provided the same be not more than one 
hundred and sixty acres; in case it be more, the surplus may be sold 
subject to any lienor incumbrance thereon ” ; and

Section 92 of The Land Titien Act, 1894, 57 & 58 Vic. c 28 (Ca.) 
which provided that no land should be bound by any writ of execu
tion until the receipt of a copy thereof by the Registrar, “ but from 
and after receipt by him of such copy no certificate of title shall be 
granted and no transfer, mortgage, encumbrance, lease or other in
strument executed by the execution debtor of such land shall be ef
fectual except subject to the rights of the execution creditor under 
the writ while the same is legally in force.”
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proceeds will not then be exempt, and that consequently they Judgment, 
are entitled to receive the amounts due them therefrom. Newlands, J.

Although a debtor has a right to do as he likes with his 
property, which is exempt from seizure,'- if he voluntarily 
converts it into other property which is not exempt from 
seizure, that property w-ould not be entitled to the protec
tion given by The Exemption Ordinance.* In Massay-Harris 
Co. v. Schram,* SeoTT, J , said : “The provision exempts 
the homestead only so long as it remains a homestead, and 
where the debtor has voluntarily sold and disposed of it the 
language of the provision is not wide enough to extend the 
exemption to the proceeds of such sale.” The debtor 
having the right to mortgage his property, he, to that ex
tent, waives his right of exemption, but it is not an uncon
ditional waiver—it only entitles the mortgagee to subject 
the property to the satisfaction of his claim in like manner 
and to the same extent as if it were not exempt ; but with 
respect to other creditors the property is exempt to the 
same extent as before the mortgage was given. See Free
man on Executions, p. 1107.

If the sale is not a voluntary one, the proceeds would, I 
think, he exempt from seizure, because a debtor, who by a 
forced sale of his property, loses his homestead, should not 
on that account be deprived of the right of acquiring an
other one from the surplus proceeds of the sale, if any : Re 
Demaurez.s If his house is burned down and he has it in
sured, insurance money is exempt from seizure, and he is 
entitled to receive the same to restore his home : Osier v. 
Muter,3 * * 6

The sale in this case was not, in my opinion, a voluntary 
one, but a forced sale. It is true it is under a mortgage given

3 Temperance Insurance Co. v. Combe. (1892) 28 C. L. J.
88 Re Beatty and Finlayson, (1890) 27 Ont. R. 012; Freeman on
Executions, p. 1105. 4 Thompson on Homesteads and Exemp
tions, p. 740; Massey-Harris Co. v. Schram (1901). ô T. L. R. 
338. 5 (1901) 5. T. L. R. 84. * (1892) 19 Ont. A. R. 94.
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Judgment. 

Newlands, J.

Appeal.

Argument.

Judgment.

[VOL.

by him, but, as I have said, lie had a right to mortgage it, 
and it is probable that at the time he gave the mortgage he 
expected to he able to pay it, and that the projierty would 
not have to be sold. It is no more a voluntary sale than in 
Re Demanrez, where the land, including the exemption, was 
sold under the order of the Court, the debtor having made 
a general assignment for the benefit of creditors. No sale 
which is ordered by the Court can be considered a voluntary 
one, as the debtor has no choice in the matter ; he must 
either pay the amount due or the land will be sold.

I am therefore of the opinion that the executions en
dorsed on the certificate of title of the defendant’s home
stead do not encumber it, and that the land will vest in the 
purchaser free from encumbrances, and after payment of 
the amounts due the mortgagees the balance must lie paid 
to the defendant Spiller.

The execution creditors, McCarthy & Co. and Wil
loughby & I)un, apjiealed and the appeal was heard before 
Sifton, C.J., Wetmore. Prendeegast and Harvey, JJ.

Ala. Rem, for McCarthy & Co.

II'. M. Martin, for Willoughby & Dun.

A. L. Gordon, for plaintiff.

D. J. Thom, for International Harvester Co. 

J. L. //. Embury, for defendant.

[/S7/i October, 190G.']

The judgment of the Court was delivered by

Wetmore, J. :—It was urged on behalf of the appellants 
that the learned Judge had no jurisdiction by originating 
summons to declare that these registered copies of executions 
did not form an encumbrance, and they relied uixiu In re
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O'ile»,7 in support of that contention. It must be conceded, Judgment. 
I think, that the jurisdiction given to proceed by originating Wetmore, J. 
summons is statutory, and cannot be carried further than the 
clear intention of the enactment would authorize. If the 
application had been for a declaration that a prior mortgage 
was invalid, it is quite probable that such declaration would 
not be obtained by procedure under originating summons.
It is also possible that if the certified copies of executions 
had been registered specifically against the land in question 
as was the practice before the passing of The Land Titles Act,
1894, such a declaration could not be obtained by procedure 
under originating summons, but under The Land Titles Act,
1894, the certified copy of an execution does not form a 
charge against any specific land ; the effect of it is merely to 
create a charge against lands which are liable to execution, 
and if these lands were not at the time of the filing these 
certified copies liable to seizure under execution and never 
since became so liable, the registration of the certified copies 
does not form a charge or encumbrance against these lands.

Without questioning the correctness of the decision in 
In re Giles, I think that the provisions in force here with re
spect to the powers of a Judge under an originating summons 
issued under the provisions of Rule 452, are larger than 
they are in England. Rule 453 contains provisions which are 
not contained in any English rule affecting the matter. The 
provision in Rule 453 that “ the Judge may, upon such sum
mons, pronounce such judgment and make such orders as 
the case may require,” is contained in Marginal Rule 770of 
the English Rules, but the other part of Rule 453, which pro
vides that the Judge may make "orders vesting such pro
perty in such person or persons as may be found or declared 
entitled thereto for such estate or interest as may be requi-

7 (1800) 43 Ch. D. 301.
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Judgment, site,” is not to be found in any English rule. Where a 
Wetmore, J. Judge is required to make an order of sale he can make an 

order vesting the property in the purchaser upon the exe
cution of the deed by the party directed by the order for sale 
to execute such deed. Now, how could the Judge declare the 
interest that would so vest in the purchaser unless he decided 
whether or not these executions were charged upon the pro
perty? It is true that the abstract of title states, and, for all 
I know, the certificate of ownership, may state that these 
executions are registered. That, however, is an act of the 
Registrar, and the fact that he has so stated does not make 
these executions .an encumbrance or charge upon the land. 
There is no question of fact to be decided as to whether they 
form an encumbrance or not ; it is simply a question of law 
and all the Judge has really done is to hold that the register
ing of these certified copies of execution did not affect the 
Laud in question because, being a homestead not exceeding 
100 acres, it was exempt from the executions which these 
certified copies represented, and that when the money was 
realized from the sale these execution creditors had no inter
est in it. That was a question that had to be decided in some 
way or other when the money was paid into Court. Possibly 
the originating summons went too far in specifying the re
lief claimed with respect to these executions, but the order 
is practically correct, assuming, of course, that the filing of 
these certified copies of executions did not constitute a charge 
or encumbrance upon the land. I would call attention to 
Rule 455, which directs that the “Judge may direct such 
other persons to be served with the summons as he may think 
fit.” That means that other persons than those who were re
quired to be served under the provision of Rule 454, namely, 
such persons as under the ordinary practice would be proper 
defendants to an action for the like relief as that specified by 
the summons. It seems to me that that Rule 455 is intended, 
among other things, to provide for just such cases as the
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present. I therefore distinguish this case from In re Gilet, Judgment, 
because the learned Judge did not decide upon the priority wetmore, J. 
of encumbrances ; he simply decided that what appeared 
upon the register, although there by the act of the Regis
trar, really was not an encumbrance at all as against the 
land in question.

As to the contention that a mortgagee was not entitled 
to invoke the provision of The Ordinance respecting Exemp
tions, I cannot agree with that proposition. I think he has 
because if he had not that right his mortgage might be use
less as a security, or its value impeached.

In view of what was held by this Court in Meunier v.
Ouray,8 at the last sittings at Calgary, and for the reasons 
set forth by my brother Nhwlands in his judgment, to 
which I have nothing to add, I am of opinion that he cor
rectly decided that these certified executions were not a 
charge upon this land. The judgment, therefore, of Mr.
Justice Nawt-ANns should be affirmed and this appeal dis
missed with costs to be paid by the appellants.

Appeal dismissed with costs.

' Reported ante, p. HU.
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BOYLE et AL. v. GRASSICK. 

2 W. L. R. 284.

Statement.

Principal and agent—Commission on sale of land— Substantial
compliance with authority—Pleading—Amendment.

A real estate agent employed to find a purchaser for land, who finds 
a purchaser ready and willing to purchase upon terms which, al
though not identical with those in contemplation at the time of his 
employment, are satisfactory to the owner, is entitled to compensa
tion for his services, notwithstanding that no sale is actually made 
by reason of refusal of the owner to sell the property for reasons 
unconnected with the terms of purchase.

McKenzie v. Champion, (1885) 12 S. C. R. (HO, followed.
Semble, where in the proposed vendor’s instructions to the agent 

there is not something to indicate that it was his intention to give 
the agent authority to sell, it will be inferred that the authority ex
tended only to finding a purchaser.

[Court en banc, 10th, 11th October, 16th October, 1905. ]

Appeal from a judgment of Newlands, J., 2 W. L. 
R. 99, dismissing the plaintiffs' action for commission for 
the sale of certain lands in Regina, where the plaintiffs 
were real estate brokers. The defendant employed them 
to sell Lots 18, 19, 20, Block 284, in Regina, for $9,000, of 
which $5,000 was to be paid in cash, the balance in three 
equal annual instalments, with interest at 7 per cent.

The plaintiffs found purchasers in Messrs. Smith & 
Fodey, and gave to them a receipt for $500 “ as earnest 
money on the purchase ” of the lots, the receipt continuing, 
“ the whole purchase money being $9,500, $5,000 of which 
the earnest money shall form a part, to be paid in ten days 
from date, and $4,500 to be paid in three equal annual pay
ments, with interest thereon at seven per cent., the $4,500 
to be secured by mortgage.”

On the defendant being advised, he refused to complete 
on the sole ground that the proposed purchasers were in the 
same business as himself, making no objection to the terms 
of payment or to the provision for a mortgage. The pur
chase was uot completed ou account of the vendor’s refusal,
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but the plaintiffs brought this action for commission. The 
trial Judge dismissed the action on the ground that the sale 
did not correspond with the authority in respect of the post
ponement of the balance of the cash payment and the pro
vision as to a mortgage. The plaintiffs appealed, and the 
appeal was argued before Sikton, C.J., Wetmork, Scott, 
Prkndergast and Harvey, JJ.

C. C. McCaul, K.C., and R. li. (Jordon, for plaintiffs. 
Jama Balfour, for defendant.

I"16tli October, 1905.]

The judgment of the Court was delivered by

WETMORE, J.:—The cases of McIntyre v. Hood,' and 
Gilmour v. Simon,2 relied upon by the Judge, do not, to my 
mind, govern this case.

There the question raised was whether the plaintiff was 
entitled to specific performance of the contract for the sale 
of land. The question here is whether the plaintiffs, being 
agents, are entitled to be recompensed for their services in 
connection with obtaining a purchaser for the sale of lands. 
I think the considerations affecting the respective questions 
are entirely different.

At the hearing of this appeal counsel for the plaintiffs 
applied to amend the statement of claim by adding an alter
native claim, as follows : “ Alternatively the plaintiffs’ claim 
is for the sum of $500 for services rendered by the plaintiffs 
as real estate brokers to the defendant at his request, where
by the plaintiffs procured a purchaser qualified and willing to 
buy the land of the defendants mentioned in the preceding 
paragraph, substantially upon the terms which the defendant 
intimated to the plaintiffs as those upon which the defendant

Statement.

Argument.

Judgment.

• (1884) 0 S. C. R. 566. '(1905) 1 W. L. R. 417.
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was willing to seli. The defendant agreed to pay the plain
tiffs the sum of 8500 for such services. The services so ren
dered by the plaintiffs to the defendant were reasonably 
worth the sum of 8500.

There is no doubt that this Court has. by virtue of Rule 
507 of The Judicature Ordinance,3 power to make the amend
ment asked for, and by virtue of Rule 178 it ought to do so 
if it is necessary for the purpose of determining the real 
questions in controversy between the parties. Now, the 
real question in controversy between the parties here is, as 
I have stated, whether or not the plaintiffs are entitled to 
recover compensation for their services in connection with 
obtaining a purchaser for these lots. In my opinion, there
fore, the amendment ought to be allowed, because it is 
clear that the plaintiffs were not entitled to recover under 
the statement of claim as originally framed, and that, if en
titled to recover at all, it must be upon an alternative para
graph as set forth in the amendment.

The case which, in my opinion, governs this appeal 
and is binding upon the Court is Mackenzie v. Champion, < 
the remarks of Ritchie, C.J.,5 being peculiarly in point.

In that case the real question in controversy was 
whether the brokers were employed to sell the property or 
merely to find a purchaser. That question was also raised 
here by the defendant’s pleadings. He set up that the 
agreement with the brokers was that they were to sell the land 
and make and execute the contract of sale, and not having 
made and executed a proper contract of sale, the defendant 
had nothing to enable them to compel the purchaser to carry 
out his contract. I think, therefore, that in this case it is 
important to decide whether the plaintiffs were employed to 
sell the land in question or merely to find a purchaser, and 
taking the whole of the evidence, I am of opinion that the

3 Con. Ord. (1898) c. 21. 4 (1885)12 S. C. R. 649. 5 At p. 655,
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plaintiffs were not authorized to sell the property ; that is, 
they were not to make a contract and execute an agreement 
of sale ; all they were employed to do was to find a purchas
er of the land on the terms that were stated. The term 
11 sell ” is the term that would be ordinarily used when a 
person lists property with a broker to find a purchaser, and 
unless there is something to indicate that there was au in
tention to give authority to sell, it would be inferred that 
the intention merely was to authorize the broker to find a 
purchaser, and that, I think, is all that was intended in this 
case.

Having reached that conclusion, the questions, under 
the judgment of Ritchie, C J., are whether the plaintiffs 
fulfilled their contract ; whether the purchaser was ready 
and willing to complete his purchase, and whether the sale 
fell through because the defendant would not complete the 
sale. I am of opinion that those questions must be answer
ed iu the affirmative. It may be that the terms set forth in 
the memorandum, which the plaintiffs signed, varied 
from the terms proposed by the defendant when they were 
employed, but so far as the terms arranged with the proi>osed 
purchasers were concerned, the defendant was satisfied with 
them. The memorandum in question was handed to him ; 
he knew what the terms of sale were, and he had no objec
tion to offer to them ; the only objection was to the propos
ed purchaser ; or, in other words, the plaintiffs found a pur
chaser of these lots upon terms which were acceptable to 
the defendant. That being so, under the authority of the 
cases I have just referred to, they are entitled to recover 
for their services. Possibly they are not entitled to recover 
as commission, but they are entitled to recover by way of 
com|>ensation. But, whether they are entitled to recover 
by way of commission or by way of compensation is im
material, iu my judgment, because I think the amount to 
be recovered either way is 1500.

Judgment. 

Wetmore. J.
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Judgment. 

Wetmore, J.

Statementt.

Argument.
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In my judgment the proposed amendment should be al
lowed, the judgment of the learned trial Judge reversed and 
judgment entered for the plaintiffs in the Court below for 
#•">00 and costs, and the defendant to pay the costs of this 
appeal.

Appeal allowed with costs.

EASTERN TOWNSHIPS BANK v. DRYSDALE.

2 W. L. R. 423.

Interpleader—Claim by execution debtor—l.xemption—Buildings

Where the property seized under a writ of execution against goods 
consisted of a blacksmith’s shop in the occupation of the execution

Held, that the question whether the shop was or was not part of the 
freehold could not be raised upon an interpleader by the sheriff. 

Held, also, that the building was not exempt from seizure by virtue 
of The Exemption» Ordinance, not being the residence of the 
execution debtor or a building used in connection with his residence.

[WSTMORK, J., 11th November, 18th November, 1905.} 

This was an interpleader issue between the plaintiffs and 
the defendant, as claimant, to try the question whether the 
sheriff, under a fi. Ja. goods, properly seized a blacksmith's 
shop in the occupation of the defendant, who objected that 
the shop was attached to the freehold, and was consequently 
seizable only under a fi. fa. lands, and that it, being a build
ing in his occupation, was exempt from seizure under execu
tion by virtue of The Exemptions Ordinance, sec. 2 (10). 1

tiijpard Elliott, for execution creditor.

W. R. Parsons, for claimant.

1 Con. Ord. (1808) c. 27, s. 2 (10) provided that the exemption 
should extend to "The house and buildings occupied by the execu
tion debtor and also the lot or lots on which the same are situate. 

. . to the extent of fifteen hundred dollars,”
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[18th A view her, 1905.] Judgment.
Wetmore, J.

Wetmore, J. :—I am of opinion that the question 
whether this property is liable to seizure under an execu
tion against goods cannot he raised by interpleader. This 
is an interpleader by the sheriff, and there are only four 
specified cases in which lie may interplead, as provided by 
paragraph 2 of Rule 431 of The Judicature Ordinance. The 
only one of those cases in which the execution debtor can 
be the claimant is where he is claiming the benefit of any 
exemptions from seizure allowed by law. This is not the 
case here, so far as this question is concerned.

As to whether this property is exempt from seizure 
under The Exemption Ordinance, paragraph 10 is certainly 
not as clear as it might be, and its language is entirely dif
ferent from that of the Manitoba Statute. I have come to 
the conclusion, however, that this building is not exempt.
Paragraphs 0 and 10 of this Ordinance seem to me to have 
been passed with the object of providing a home for execu
tion debtors “so as to give to them shelter beyond the 
reach of financial misfortune," as set out in 15 Am. &Kng.
Hue. of Law, page 526. And I read the words “ the house 
and building," in paragraph 10, as meaning the house, be
ing the residence of the debtor, and the buildings used in 
connection with such house. I regret to say that I have 
not been able to lay my hand upon any authority directly 
in point which would guide me in reaching this conclusion, 
and I am entirely governed by what I find laid down in 
such text books as I could find with respect to the exemp
tion of homesteads and residences from seizure under execu
tion.

The result is that the claimant will be barred.

Order accordingly.

VOL. VI., T. L. RRPTS —16
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REX v. PISONI.

REX v. TAYLOR.

4 W. !.. R. 527.

Criminal Code—Summary trial—Appeal—Jnrudiction.

Since before 1895 two justices of the pease in the North-West Terri
tories had jurisdiction to try offences under paragraph (a)-(/) of 
sec. 7H.'{ of The ('rimhull Code, 1892, and there was no appeal from 
their decision, the extension in that year of this jurisdiction to two 
justices in any province, subject to appeal where the trial was had 
before them by virtue only of the new enabling clause, did not ex
tend the right of appeal to the North-West Territories.

The Alberta Art since it continued the law theretofore in force made 
no change in this respect.

[Harvey. J., 2nd November, 1900.]

Statement. These were two appeals from convictions made by justices 
of the i>eace under Part LV. of The Criminal Code, 1892, 
relating to the summary trial of indictable offences. Pisoni 
had been convicted of an offence under paragraph (a) of 
sec. 7811, and Taylor of an offence under paragraph (f) of 
the same section.

It. If. Itennett, for the Crown, objected that no appeal lay.

T. ,/. Nolan, for the defendants.

[2nd November, 190G.]

Judgment HARVEY, J. : 111 King v. McLennan,1 I expressed the
opinion that the right to appeal in such cases as these does 
not exist, and I am still of the same opinion. It is provid
ed by sec. 80S of the Code that the provisions of Part 
LYIII., which is part of the Code relating to appeals 
from summary convictions, shall not apply to any 
proceedings under Part LV. Under sub-paragraph iii. 
of sec. 782, in Prince Edward Island, British Columbia 
and Keewatin, and under sub-paragraph iv. of the

(1905) 1U Can. C, C. 14. 4 5 Kd. VII. c. 3.
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same section, in the North-West Territories, two justices of Judgment, 
the peace were given jurisdiction to try these offences, but Harvey, J. 

in no other province was this jurisdiction conferred. In 
1895, the following sub paragraph was added to sec. 7<82 
defining the expression “ magistrate “ v. In all the prov
inces where the defendant is charged with any of the of
fences mentioned in paragraphs (a) and (f) of sec. 783, 
any two justices of the peace sitting together ; provided that 
when any offence is tried by virtue of this sub-paragraph, 
an appeal shall lie from a conviction in the same manner as 
from summary convictions under Part LVIII., and that 
sec. 879 and the following sections relating to appeals from 
such summary convictions shall apply to such appeal."

It is contended that, by virtue of this sub-paragraph, 
the right to appeal exists here as in the other provinces, but I 
am unable to agree with this contention. In this province, 
under sec. lb of The Alberta Act,2 the law as it was in the 
North-West Territories is continued, so that there appears no 
difference between the present situation and that which ex
isted before this province was formed, and the right to appeal 
is only given in cases where the offence is tried, by virtue of 
sub paragraph v., whereas in the North-West Territories, 
such offences were tried before sub-piragraph v. was enact
ed, by virtue of sub-paragraph iv., and it is perfectly clear 
that during that time noright of appeal existed. Ousub-para
graph v. being enacted, no jurisdiction was conferred upon 
justices of the peace in the North-West Territories. A juris
diction was conferred in certain provinces, which was less 
than that which then existed, and still exists, in two justices 
of the peace in other parts of Canada under sub-paragraph iii. 
and iv., and it appears to be perfectly clear that what sub- 
paragraph v. intended was, while conferring this jurisdiction, 
which did not before exist, to further limit it by giving the 
right to appeal, but there is nothing that, to my mind, sug
gests an intention to confer a right to appeal in respect of the
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Judgment 

Harvey, J.

Statement.
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other jurisdiction with regard to which no right to appeal 
before existed. Nor do I see how if could be said that such 
offences were tried in the North-West Territories, “by virtue 
of sub-paragraph v.,M when the right to try such offences 
had been given and continued by sub-paragraph iv.

I am, therefore, of opinion that I hove no jurisdiction to 
hear these appeals, and that they must therefore be quashed.

Appeals (/unshed.

[See, now, R. S. C. (IlMXt) c. 1IH. s. 7H7.— Ed.

ARICINSKI v. ARNOLD.

4 W. L. R. 5ÛÜ.

Lien note—Affidavit for registration—Wrongful seizure of chat
tels— Title of purchaser at sale.

The plaintiff had sold a grey in ire to one II.. and took from B. a lien 
note, the affidavit upon which was imperfect, hut which was duly 
registered. The chattel mortgagees of other property of B. seized 
and sold the plaintiff’s mare under their mortgage.

Held, that the fact that the plaintiff had notice of the sale did not 
estop them from setting up their title to the mare, and that the de
fendant, the purchaser at the chattel mortgage sale, was not within 
the protection of The Ordinance Respectiny Hire Receipts and 
Conditional Sales of Hoods.

[Wktmork, J., Util November, t.ith November, 190H.\

This was an action to recover a certain grey mare sold 
by the plaintiff to one Barscliel who gave to the plaintiff 
a lien note. The mare was sold by mortgagees of other of 
Bardlet's chattels to the defendant, who claimed to have 
obtained a title to the mare through this sale.

(i iff an l Elliott and W. R. Parsons, for plaintiff.

J. A. M. Patrick, for defendant,
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[ISth Kotembrr, 1906 '] Judgment.
Wetmore, J.

Wktmohk, J.:—The facts of this case as I find them 
are that one Otto Barschel on the loth October, 11)03, pur
chased a black mare, a black horse and a grey mare from 
Menolick, Glass & McDougall, through their agent one 
Tetlock. Barschel gave the vendors what is called a “lien 
note," whereby he promised to pay the vendors, or order,
8375.00, with interest as therein stated, and it was provided 
that “ the title, ownership and right of possession of the 
said property for which this note is given shall remain at my 
own risk in Menolick, Glass & McDougall until this note 
or any renewal thereof is fully paid with interest." There 
followed provisions permitting the vendors under certain 
circumstances to re-possess the property and re-sell it. The 
animals mentioned in this lieu note were described by certain 
brands which had been placed upon them. The gray mare 
was described as “ branded irregular on left stifle. " A copy 
of this lien note together with an affidavit was registered with 
the registration clerk for the proper district on the 10th 
October, 1903. On the 4th March, 1904, Barschel executed 
a mortgage to the Massey-Harris Company of a quantity of 
property, amongst which was included one grey mare, 
seven years old, weight 1,200 lbs., named “Fanny," branded 
left shoulder “ B." Sometime after the execution of this 
mortgage the Massey-Harris Company by their agents, one 
Neil Livingstone, seized two horses Barschel had in astable 
in York ton, one of which was the grey mare in question.
Livingstone, seized this mare as being the grey mare men
tioned in the mortgage to the Massey-Harris Company. This 
grey mare, so far as the evidence discloses, did not corres
pond in any respect with the grey mare mentioned in the 
mortgage, except it may be in the fact that it was a grey 
mare. In the first place, it was not branded “ B," as the 
grey mare in the mortgage was stated to have been, and it
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judgment, was not named “ Fanny,” and I am satisfied that the mare 
XVetniore, J. so seized by Livingstone was not the mare included in that 

mortgage, and so find. As a matter of fact when Barschel 
gave the mortgage to the Massey-Harris Company, he had 
à grey mare named 1 ‘ Fanny,” branded “ B." and that was 
the mare included in the mortgage. That mare, however, 
died shortly after the mortgage was made. Therefore, the 
Massey-Harris Company, or Livingstone, had no right to 
seize the mare in question at all. Barschel, however, raised 
no objection to the seizure except to enter a slight protest 
about the seizure having been made in town, compelling 
him to go home on foot, and the mare was put up for sale 
after being advertised by posters, generally posted up At 
the sale it was purchased in by John T Hall. So far as the 
evidence shows, Barschel never took any more interest in 
the matter of the horses from the time of the seizure, or 
raised any protest whatever. This mare was bought by Hall, 
and by him sold to the plaintiff, Aricinski ; and the defend
ant Arnold, acting under the authority of Menolick, Glass 
& McDougall, re-possessed the property under the lien note.

It was claimed that because this property was advertised 
publicly and Menolick, Glass & McDougall entered no pro
test against the sale, they were estopped from claiming the 
same. I find that that is not correct. There was no estop
pel whatever. If they had been present looking at the sale, 
watching it, and knowing that the property was theirs (be
cause they could not be estopped unless they had knowledge), 
there might have been something in the plaintiff's conten
tion, but that was not established. There was some evidence 
to show that Glass, one of the members of the firm of Meno
lick, Glass & McDougall, was aware of the seizure, and I 
believe that he was aware of the seizure or aware of the fact 
that a seizure was contemplated. It was urged that because 
of that fact Menolick, Glass X: McDougall were estopped. I 
do not think that that would amount to an estoppel ; it was
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no part of their duty to follow these persons about to see 
whether they sold the animal, but, apart from that, I find 
as a matter of fact that Glass did notify Livingstone, the 
agent of the Massey-Harris Company, that they had a lien 
upon that property, and that was quite sufficient.

It was urged also that the registration of this lien note 
does not comply with the Ordinance Respecting Hire Re
ceipts and Conditional Sales of Goods,* a variety of objections 
being taken. The form of the affidavit, it was alleged, was 
wrong. It was alleged that it was not a true copy, and as a 
matter of fact, it is not, strickly speaking, a true copy, but in 
so far as the description of the mare in question is concern
ed it is a true copy. The defect, in so far as its not being a 
true copy is concerned, would, therefore, not seem to affect 
the question that arises respecting this mare, but I express 
no decided opinion with respect to that for reasons which I 
will state hereatter.

The affidavit certainly is peculiar in form. I have come 
to the conclusion that the provisions of the Ordinance have

1 Cun. Ord. e. tl para. 1 of s. 1 of which iaas follows : “When
ever on a sale or bailment of goods of the value of #15 or over it is 
agreed, provided or conditioned that the right of property or right of 
jxissession in whole or in part shall remain in the seller or bailor, 
notwithstanding that the actual possession of the goods passes to the 
buyer or bailee, the seller or bailor shall not be permitted to set up 
any such right of property or right of possession, as against any 
purchaser or mortgagee of or from the buyer or bailee of such goods 
in good faith for valuable consideration, or as against judgments, exe
cutions or attachments against the purchaser or bailee unless such 
sale or bailment with such agreement, proviso or condition, is in writ
ing signed by the bailee or his agent and registered as hereinafter 
provided. Such writing shall contain such a description of the goods 
the subject of the bailment that the same may be readily and easily 
known and distinguished.’1

Section 2. " Such writing or a true copy thereof shall be regist
ered in the office of the registration clerk for chattel mortgages in the 
registration district within which the buyer or bailee resides, within 
3D days of such sale or bailment . . . verified by the affidavit of
the sellor or bailor or his agent, stating that the writing (or copy) 
truly sets forth the agreement between the parties and that the agree
ment therein set forth is bona fide and not to protect the goods in 
question against the creditors of the buyeror bailee as the case may be.”

Judgment. 

Wetmore, J.
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Judgment, not been followed because the affidavit does not state that 
Wet more, J. the copy registered “ truly sets forth the agreement between 

the parties.” All it states in tha* respect is this : “ The 
said copy of note is a true and correct copy of the note and 
endorsements thereon of which it purports to be a copy.” 
That is not according to the requirements of the Ordinance. 
The Ordinance does not require the vendor or his agents to 
swear that the writing filed or registered is a true copy of 
the agreement made, but it does require him to swear 
that it truly sets forth the agreement between the parties— 
two very different things, because we see on reading the 
section that the provision that the affidavit should contain 
the statement respecting the writing truly setting forth the 
agreement between the parties is equally applicable whether 
the original agreement is filed or whether a copy of it is filed. 
If it were the original it would be impossible to set up that 
it was a true copy, because it would be the original—not a 
copy at all; but, as I said brfore, if the original had been filed 
the affidavit endorsed upon it or annexed to it would have to 
state that that original writing truly set forth the agreement 
between the parties. The registration is consequently in
valid.

Now what is the effect of this conclusion ? What is the 
object of registration ? The object of registration is not to 
protect every person that comes along : it is simply to pro
tect purchasers or mortgagees, of, or from the buyer or bailee, 
and to protect judgment, execution and attachment creditors 
of the purchaser or bailee. Nobody else has any right to 
protection. In so far as anyone else is concerned, the law 
is just as it was before that Ordinance was passed, and under 
the law as it was before, the property and right of property 
was in Menolick,Glass & McDougall, not in Barschel. Now 
then, in what position was Hall ? Hall purchased property 
which the Massey-Harris Company had no right whatever 
to sell. They were perfect strangers, in so far as this horse
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was concerned. Hall was not a purchaser from Barschel, Judgment, 
in any sense of the word. The Massey-Harris Company wetmore, j. 
were not mortgagees from Barschel, that is, they were mort
gagees of other property, but they were not mortgagees of 
the property in question, and, therefore, in so far as this 
property was concerned, they were just as if they had no 
mortgage at all, and Hall was in no better position.

I have had my attention drawn to sec. 23 of The Sale of 
Gootls Ordinance.2 Hall did not purchase from the owners of 
the goods, as I have stated the owners were Menolick,
Glass & McDougall. Aricinski did not purchase from the 
owners of the goods, he purchased from Hall. It has been 
urged that because Barschel stood by and allowed the sale 
to go on without entering a protest, he comes within the 
latter part of this section of The. Sale, of Goods Ordinance, but 
Barschel was not the owner and he could not by his con
duct estop the real owners, who were Menolick, Glass &
McDougall. Therefore, so far as this provision of The Sale, 
of Goods Ordinance goes, Hall got no title, and the plaintiff 
got no title, because they have not established any conduct 
on the part of the owners, namely, Menolick, Glass & Mc
Dougall, by which they are precluded from denying the 
seller's authority to sell ; that is, the authority of the Mas
sey-Harris Company or Hall to sell this mare. And the Mas
sey-Harris Company or Hall or the plaintiff are not persons 
who come within the protection of the Ordinance respecting 
Conditional Sales (supra). The consequence is that the 
plaintiff has no title whatever to this property.

There will be judgment for the defendant for restitution 
to him of the mare in question and five dollars damages for

2 Con. Ord. c. 39, s. 23 which provides as follows : " Subject to 
the provisions of this Ordinance, whereby goods are sold by a person 
who is not the owner thereof, and who does not sell them under the 
authority or with the consent of the owner, the buyer acquires no bet
ter title to the goods than the seller had unless the owner of the 
goods is by his conduct precluded from denying the seller’s authority 
to sell.”
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Judgment. 

Wetmore, J.

Statement.
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the detention thereof, together with his costs of this action 
to be taxed on the higher scale.

Jud/hieut accordingly

Reporter :
W. A. Nisbet, Esq., Moosomin.

RKX v. WOLFE.

4 W. L. It. 583.

1/awlcern and pedlars—Samples or patterns of yowls to he, after- 

wards detire,red—Form of conviction.

The defendant was convicted under The Ordinance Respect inf/ Aue- 
t'umeers, Hawkers, and Pedlars,for “going from house to house 
offering for sale certain books to be afterwards delivered within 
the said Province."

Hehl, that the conviction was bad because it did not state that de
fendant was “ carrying and exposing samples or patterns" of the 
goods in question.

[Wetmore, Jm Juth October, Stfh November, 1906.]

This was a case stated by a magistrate under sec. 900 
of The Criminal Code. 1892. The defendant was convicted 
under sec. 2 of /In Ordinance Respecting Auctioneers, Hawkers 
and Pedlars,* “ for that lie, the said Will F. Wolfe, between 
the 7th June, 1906, and the 24th July, 1906, at or near 
Moosomin, in the said Province, did go from house to house 
offering for sale certain books to be afterwards delivered

1 Con. Ord. (1HU8) chap. 5H, sec. 2 which is as follows : “ No 
person shall follow the calling or pursue the business of an auctioneer, 
hawker or pedlar within the Territories without having first obtained 
a license therefor, which license shall be issued by such person as the 
Lieutenant-Governor in Council may authorize." Section 1 defines 
the expression "hawker" or "pedlar" as meaning and including 
“ Any person who (being a principal or any agent in the employ of 
any person ) goes from house to house selling or offering for sale any 
goods, wares or merchandise, or carries and exposes samples or pat
terns of any goods, wares or merchandise to be afterwards delivered 
within the Territories to any person not being a wholesale or retail deal
er in such goods, wares or merchandise.”
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within the said Province, the said Will F. Wolfe being in Statement, 
the employ of F. 13.Dickerson, Co., Minneapolis, U. S. A., 
as agent without a license by law required.”

•/. T. llrown, for appellant.

E. A. C. McLorg, for Attorney-General.
Argument.

[2!fth November, 1900. ]

... . . . , . Jmlgmint.Wktmokk, J. : In my opinion the denning section of
the Ordinance defines two classes of hawkers and pedlars :
( 1 ) “ Any person who goes from house to house selling or 
offering for sale any goods, wares or merchandise," and (2)
“ Any person who carries and exposes samples or patterns 
of any goods, wares or merchandise to be afterwards deliver
ed within the Territories to any person not being a whole
sale or retail dealer in such goods, wares or merchandise."
In order to warrant a conviction, therefore, the party must 
be brought within one or the other of these classes.

The question in this case is rendered difficult by the 
fact that the defendant appeared before the magistrate and 
pleaded guilty to the information, and I am therefore not 
accurately informed as to the circumstances under which the 
alleged offering for sale was made. I am of opinion, how
ever, that in so far as the first class is concerned, the party 
going from house to house selling or offering for sale must 
have with him the goods which he is actually selling or at
tempting to sell, that is, he must be carrying the goods with 
him for immediate delivery after the sale is effected I do 
not think that the legislature intended to carry the definition 
ot " hawkei’’ or “ pedlar," in so far as the first class of ar
sons is concerned, beyond what was generally understood to 
be a hawker or pedlar, that is, a person who goes about the 
country carrying his goods with him from house to house to 
sell or endeavour to sell them there. Inasmuch as the de
fendant is convicted of offering for sale goods to be after-
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Judgment, wards delivered, he does not come within that class, for I 
Wetmore, J. must assume, in my opinion, that under such circumstances 

he had not the goods with him for delivery. Then, in so far 
as the conviction is concerned he is not brought within the 
second class of hawkers or i>edlars as above stated, because 
the conviction does not allege that he was carrying and ex
iting samples or patterns of books to be afterwards deliv
ered, and in order to warrant a conviction against such 
class of persons that is necessary to be proved and to be set 
out in the conviction. The conviction, therefore, to my 
mind, is bad and must be quashed.

I, however, will award no costs in this matter, because, 
in my opinion, the defendant by appearing and pleading 
guilty, brought about the whole trouble in this case. I will 
also order, as a condition of quashing the conviction, that 
no action be brought against the Justice who made the con
viction, or against any officer acting under any warrant 
issued to enforce such conviction.

Reporter :
W. A. Nisbet, Esq., Moosomin.

Convie/ion (jnaxhed.
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RKX v. HARRIS.

5 W. 1. R. 4.

Selling liquor to interdicted person—Conviction for—Liquor 
License Ordinance—Defects in conviction —Quashing convie 
lion on appeal.

On an appeal by defendant from a conviction for selling liquor to an 
interdicted person.

Held, that the conviction was had because it did not disclose on its 
face that the liquor was sold or given “ during the period of inter
diction,” and also because it did not state the period for which de
fendant should be imprisoned in default of payment of the fine 
imposed.

[Wetmorb, J., 4th December, 1906.]

This was an appeal by the defendant, Janies Harris, 
from a conviction by two justices of the peace for an offence 
under The Liquor License Ordinance.1

L. L Elu'ood, for the appellant.
E. A. C McLorg, for the Attorney-General.

[6th December, 1906.]

Wktmork, J: This is an application to quash a con
viction against Harris, for selling liquor to an interdicted 
person, contrary to the pro visons of sec. 122, par. 3, of The 
Liquor License Ordinance.1 The offence as alleged in the 
conviction is as follows : " For that he, the said James Har
ris, being then a licensee under the provisions of The Liquor 
License Ordinance, did unlawfully give to one Dan Campbell, 
an interdicted person, intoxicating liquor ; he, the said James 
Harris, having at such time knowledge that the said Dan 
Campbell was an interdicted person, contrary to the provi
sions of sec. 122 of The Liquor License Ordinance. The con
viction then went on to adjudge that Harris should pay a 
fine of #50 and costs. No method was prescribed in the con
viction for enforcing the penalty or costs, nor was it in any

Statement.

Argument.

Judgment.

» Con. Ord. c. 89,
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Judgment, way stated what the consequence of default of payment of
Wetmore, J. such fine and costs would be.

A number of objections were taken to this conviction : 
of which it is only necessary for me to deal with two, name
ly, first, that the conviction does not disclose on its face any 
offence against paragraph 5 of sec. 122 of the Ordinance ; 
second, that it does not prescribe any method of enforcing the 
payment of the fine or cost, or state what the consequence 
of default in payment of such fine and costs shall be.

Paragraph 3 of the section of the Ordinance in question 
as it originally stood in the Consolidated Ordinances was as 
follows: “Whenever the sale of liquor to any such
drunkard shall have been so prohibited, any person with 
a knowledge of such prohibition who gives, sells, purchases 
or procures for or on behalf of such prohibited person, 
of for his or her use, any liquor, such other person shall be 
guilty of an offence, and upon summary conviction thereof, 
be liable to incur for every such offence a peualty not less 
than #•'>(), nor more than 8200, and in default of payment 
forthwith after conviction, to not less than two months’ nor 
more than twelve months’ imprisonment, and, if a licensee, 
his license shall be forfeited.” This paragraph was amend
ed by sec. IV of chap. 32 of 1900, by striking out the words 
“such other person ’’ and substituting therefor the words 
“ during the period of such prohibition.” The offence now, 
therefore, is “ with a knowledge of the prohibition to give,” 
etc., “ to such prohibited person, any liquor during the 
l>eriod of such prohibition. ' ’ The legislature must have had 
some object in making this change, and the only object I 
can perceive is that the section might be open to the construc
tion that if liquor should have been prohibited to any person, 
a i>erson with knowledge of the prohibition, giving, 
etc., liquor to such prohibited person would commit an of
fence at any time thereafter, whether the prohibition had
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expired or not. It seems to me, therefore, that the con- Judgment, 
viction must be brought within such intention, and it must Wetmore, J. 
appear upon its face that the offence provided for by the 
paragraph was committed ; that is. that the liquor was given 
within the period of the prohibition.

As to the other ground, I am of opinion that the con
viction ought to have stated the i>eriod for which the party 
convicted would be imprisoned if the fine were not paid. Sec
tion 104 of chap. 89 provides that the forms in the schedule 
or forms to the like effect, “ shall be sufficient in the cases 
thereby respectively provided for : and when no forms are 
prescribed by the said schedule they may be framed in ac
cordance with Part 58 of The Criminal Code, 189'&.” General 
forms of conviction are provided for in the schedules to this 
Ordinance, namely, forms “P” and “Q.” This offence 
is a first offence and form “P” isa form of conviction for 
a first offence. That form is prescribed, however, for cases 
where a distress warrant is to be issued on default of pay
ment, and in default of sufficient property to distrain, to be 
then imprisoned. There is no form prescribed in the Ord
inance for a case like the present, where imprisonment is 
provided in default of payment of the penalty, therefore we 
must have recourse to the forms prescribed in '//<« Criminal 
Code, 1892. In that we find Form “ WW,” in schedule 1, 
which is a form of conviction where imprisonment is award
ed on default of payment of the penalty. That form pro
vides for adjudging the term of such imprisonment.

I am of opinion that this conviction is bad on both these 
grounds, and must be quashed. No application has been 
made to amend in this case, and if it had been, I doubt 
whether I could have amended. I am inclined to the opinion 
that where I am called upon to exercise a discretion of the 
character of fixing the term of imprisonment, I am unable to 
amend. I am also inclined to the opinion, in view of its
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J allument. 

Wetmore, J.

Statement.

Argument.

Judgment.

[VOL.

wording, that the provision in the paragraph (3) in ques
tion, providing for imprisonment, is not merely a means of 
enforcing the penalty, but it is an alternative punishment 
in case that the penalty is not paid. I express no decided 
opinion on that question however.

Conviction quashed.
Reporter :

W. A. Nisbet, Esq., Moosomin.

CANADIAN MOLINE PLOW CO. v. CLEMENT.

5 W. L. R. 32.

Stop order—Application before judgment recovered—Creditors' 
Rehef Ordinance—Application of garnishee proceedings for 
stopping Junds in Court.

A stop order cannot issue before the recovery of judgment and the 
provisions of The Judicature Ordinance for the attachment of 
debts are not applicable to stop a fund in Court.

Du tenon v. Moffutt, 11 Ont. R. 481, commented on; Steckles v. 
Byers, 10 C. i,. T. 41, not followed.

| Wetmork, J., 27th November, Sth December, J906.]

This was an application by summons for the granting 
of a stop order, under the circumstances set out in the Judg
ment.

J. T. Broun, for the plan tiffs.
No one appeared for the defendants.

[8th December, 1906 ]

Wetmore, J. : The Home Investment & Savings As
sociation brought an action for foreclosure of mortgaged 
premises against the defendants and some other parties who 
were subsequent mortgagees and execution creditors. The 
execution creditors were one Chapin E. N. Heney & Co., 
and The Ashdown Hardware Company. An order for sale
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was made and the mortgaged property was sold. Out of the Jarigment. 
proceeds of such sale, the claim of The Home Investment Wtimore J. 
& Savings Association was paid ; the sale was confirmed and 
tile balance of the purchase money was ordered to be paid 
into Court, and out of that balance, after a payment of a 
trifling amount to The Home Investment & Savings Associa
tion still due on their claim, it was ordered that the plain
tiff’s costa of that action should lie paid, including an allow
ance to Mr. Matheson, by whom the sale was conducted, and 
the costs of confirming the sale, the balance of the fund to be 
applied first in payment to the Moline Plow Company, the 
plaintiffs in this action, of the amount found due to them 
under their mortgage, with their costs : and, in the next place, 
to the three execution creditors above mentioned according 
to their respective priorities in so far as the same would 
extend, together with their costs—the right of priority to be 
established before the Clerk ; and any residue to the defend
ants Clement and Cooper. It has not yet lieen ascertained, so 
far as I know, that there will be any balance coming to Cle
ment and Cooper after the other payments have been made.

The plaintiffs brought an action against these defendants,
Clement and Cooper, as assignees of a promissory note made 
by such defendants in favour of one R. Kellett, and they now 
apply, and have taken out a chamber summons, for a stop 
order to hold the monies coming to the defendants out of the 
proceeds of the sale of the mortgaged property. The writ 
of summons and statement of claim with the chamber sum
mons were served upon the defendants and no one appeared 
at the return of the chamber summons on their behalf. No 
judgment has as yet been entered in this action.

I can find no authority for granting a stop order before 
judgment is recovered except one—Steckles v. Byers.' That

‘ (1890) 10 C. L. T. Occ.V X. 41.

VOL. VI. T. L. BEPTS.—17.
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Judgment. CtlS(, was decided by the Master in Chambers in Ontario, and 
Wetmure, J. |,ad it not been for that decision it would never have occurred 

to me that a stop order could be issued before judgment was 
recovered. It is worthy of note that in that case the appli
cation was based upon the fact that another creditor had 
execution against the defendant in the sheriff’s hands, and, 
that being so, it was urged that all creditors would under 
The Creditors' Relief Act he entitled to share in the fund, 
Dawson v. Moffat,2 being cited. The Master, however, held 
that a Division Court creditor was entitled to a stop order 
prior to a judgment because of his right to proceed to attach 
monies in the hands of a garnishee immediately upon the 
issue of a summons. I am unable to agree with that con
clusion. Dawson v. Moffat decided two matters, namely; 
first, that, after the coming into force of The Creditors’ Re
lief Act, then in force in Ontario, execution creditors who 
obtain stop orders on funds in Court do not obtain any pri
ority thereby, but all execution creditors must share rateably 
in such funds: or in other words, that a stop order is to be 
regarded as equitable execution and that execution creditors 
are in the same position, in respect to that fund in Court, 
as they would be with respect to any other fund or any other 
property which had been seized by the sheriff under execu
tion, and, second, that, inasmuch as there were provisions in 
The Creditors’ Relief Art, enabling simple contract creditors 
to come in and obtain the position of execution creditors, a 
simple contract creditor having complied with such provi
sions was entitled to share with the execution creditors in 
the fund.

We have, however, no such provisions in The Creditors’ 
Relief Ordinance,* authorizing simple contract creditors 
to come in and share. On the contrary the provisions of 
that Ordinance are to quite the opposite effect. Section

*(1886) 11 Out. R. 484. Ton. Ord. (1808) c. 26.
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b provides as follows : “ No creditor shall be entitled to share 
in the distribution of money levied from the property of a 
debtor, unless by the delivery of a writ of execution he has 
established a claim against the debtor, either alone or jointly 
with some other creditor or creditors.” The provisions for 
attachment of debts, or, as they are more commonly called, 
garnishee proceedings, are entirely statutory. They do not 
make any provision for stopping a fund in Court, and, if 
I were to hold in accordance with what was held by the 
Master in Steckle v. Byers, I think I would be legislating. I 
must refuse this order.

Reporter :
W. A. Nisbet, Esq.. Moosomin.

Summons discharged.

KERR v. SUTER.
5 W. L. R. 266.

Security for cost»—Insufficiency of affidavit Attempt to read supple- 
mentary affidavit.

An affidavit on an interlocutory proceeding which is defective in not 
stating the grounds of the deponent’s information and belief cannot 
be strengthened on the return of the summons by a supplementary 
affidavit.

[Wetmobe, J., 25th January. 1905.

Summons for security for costs.

J. T. Brown, for the plaintiffs, took the preliminary ob
jection that the affidavit of the defendant upon which the 
summons was granted, did not comply with the provisions of 
sec. 295 of The Judicature Ordinance, in that it did not state 
the grounds upon which the deponent based his information 
and belief, and that no other affidavit could be read.

E. L. Elwood, for defendant.

Judgment. 
Wetmore, J.

Statement.
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Judgment. 

Wbtinore, J.
\2Slh -January, 1905.]

Wetmore, J. :—This is an application for security for 
costs. A summons was taken out on the affidavits of the 
defendant, and Mr. E. L. Elwood. The evidence as to resi
dence was contained in the affidavit of the defendant, and is 
as follows : “ That to the best of my knowledge, information 
and belief, the plaintiffs in this action reside at Winnipeg, 
in the province of Manitoba, and have no estate or effects 
within the jurisdiction of this’ Honourable Court.” This 
does not comply with Rule 295 of The Judicature Ordinance, 
which provides as follows : “ Affidavits shall be confined to 
such facts as the witness is able of his own knowledge to 
prove, except on interlocutory motions on which statements 
as to his belief with the grounds thereof may be admitted."' 
The grounds of the defendant's belief are not set out in his 
affidavit. Evidently for the purpose of curing this, Mr. El
wood prepared another affidavit of himself, setting forth 
that he is the agent of T. C. Oordon, of Carnduff, the de
fendant's advocate, and “ that from a perusal of what the 
said T. C. Gordon informs me is, and I believe to be, the 
copy of tlie writ of summons served upon the defendant here
in, I am informed and believe that the plaintiffs’ address 
is Winnipeg, in the province of Manitoba.” A copy of this 
affidavit together with a notice that it would be read on the 
return of the chamber summons, was served upon the advo
cate for the plaintiffs. At the return of the summons the 
plaintiffs' counsel objected to this last mentioned affidavit 
being read, and contended that if not read, the affidavit of 
the defendant was insufficient. I am of opinion that the 
affidavit of the defendant is insufficient; it docs not comply 
with the rule which I have dited. As to the other ques
tion, whether the affidavit of Mr. Elwood can be read, 1 
have had considerable difficulty in making up my mind. 1 
can find no case which affords me any assistance but one,



VI.] KERR V. SUT ER. 257

and that is Hnnsome v. Eastern Counties Railway Co.,1 and 
in that east* it was held that “ when a rule to show cause has 
been obtained and served, the Court will not allow the party 
who moved it to come on the day when in the ordinary 
course cause ought to be shown, and file additional affidavits 
strengthening the grounds for the rule." I can see no dis
tinction in this respect lietween a summons and a rule to 
show cause. In this case the effort has been by the supple
mentary affidavit to support a summons which ought not to 
have been granted in the first instance on the material.

This application will, therefore, have to be dismissed 
with costs.

Summons discharged.

Reporter :
W. A. Xisbet, Esq., Moosomin.

* (IROOt 2 Law Times 2.'$7.

RAH EWELL v. MACKENZIE,
l w. L. R. ox

Action against estate of deceased person—Corroboration—Resulting 
trust—Immoral purpose.

Although there is no corroboration, effect may be given to a claim 
against the estate of a deceased person if the uncorroborated testi
mony of the claimant is completely convincing.

Where a transfer of property has been taken in the name of a third 
person for the purpose of effecting an immoral or illegal purpose, 
the Court will not lend any assistance to the actual purchaser in 
recovering from the transferee the evidences of ownership, at least 
when the illegal or immoral purpose has been carried out.

[Harvey, J„ 9th and 10th December, 190f.
[26th January, 1906.

This was an action brought against the defendant as ad
ministrator ad litem of one William F. Cuthbert to establish

Judgment. 
Wetmore, J.

Statement.

VOL. VI. T. L. RKPTS.—18.
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the plaintiff’s right to certain property which had been in 
the possession of Cuthbert at the time of his death by an 
accident on 21st June, 1004, and had been taken possession 
of bv the defendant as public administrator of the Southern 
Alberta Judicial District. The property in question consisted 
of $4,900 in Bank of Montreal bills, some personal effects 
and jewellery contained in a trunk for which Cuthbert had 
at the time of his death a railway check, a man’s watch and 
chain, cuff links, collar and shirt buttons, and a certificate of 
title shewing the deceased to be the owner of lots 10 and 11, 
block 19. plan 723, Lethbridge. The plaintiff’s evidence 
showed that she had for many years lived a life of prostitu
tion. or, as she put it, “a fast life;” that she had been ac
quainted with the deceased for a long time, during part of 
which he had lived with her, they having contemplated a 
marriage, which was never celebrated, and that they had 
always been on very friendly terms, the plaintiff having on 
several occasions advanced money to the deceased to earn' on 
business. She stated that at the time of his death the deceased, 
who then lived in Fernie, had come to Lethbridge on a visit; 
that she had decided herself to go to Fernie, after making a 
visit to the United States, and that she had given to the de
fendant the money found upon him, and also the check for the 
trunk containing the other articles, except the watch and 
chain, links and studs. The manager of the Bank of Mont
real at Lethbridge stated that on the day previous to the acci
dent the plaintiff had drawn from the bank $5,000, of which 
$4,000 was in new Bank of Montreal bills, which he believed 
to be the bills found upon the deceased. The documents 
contained in the trunk consisted chiefly of notes, mortgages, 
etc., in the plaintiff’s name, and some of the jewellery was en
graved with her initials. She claimed the certificate of title 
on the ground that the money paid for the property had been 
furnished by her, but she admitted that the reason that the 
title was taken in the deceased's name was that the vendors
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would not convey to her knowing that she would, as she in 
fact did, make use of the property for the purposes of pro
stitution. The watch and other male jewellery she claimed 
had been given by her to the deceased to wear, but not to 
keep, and stated that the deceased would have given them 
hack to her at any time if she had asked for them.

T. F. J\ Conybeare. K.C., and C. F. Harris, for plaintiff.
L. M. Johnstone, for defendant.

[26th January, 190ô.]

Harvey, J. :—It was urged by the defendant’s counsel 
that this being an action against the estate of a deceased 
person, the evidence of the plaintiff must he corroborated, 
and that there was not sufficient corroboration as to any of 
the chattels, and no corroboration whatever as to some of 
them.

It is perhaps open to question whether, as respects these 
chattels, this is an action against the estate of a deceased 
person, but if it is not, it is so similar in character that I 
think the same rules of evidence should apply. The latest 
authorities I have been able to find, however, seem to estab
lish that there is no rule of law requiring corroboration in 
such cases. The case of Rawlinson v. Scholes1 was an action 
against executors for money lent to the deceased. The ac
tion was dismissed on the ground of want of corroboration, 
but on api>eal to the Queen’s Bench Divisional Court, con
sisting of Lord Bussell, C.J., and Wills, J., a new trial 
was ordered. Loud Bussell says: “ There must be a new 
trial. The case of Re Finch,2 is inconsistent with the later 
case of Re Hodgson.3 In the former it is said that it is the 
duty of the Judge to direct the jury not to act upon the un
supported evidence of the claimant in such a case as this. 
That is not his duty. He should direct them not to act upon

1 ( 1S08) 70 !.. T. 330. 1 ( 18831 23 Ch. D. 2<$7 ; 14 W. R. 472; 14
L. T. 304. ‘(ISSf.) 31 Ch. D. 177.
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Judgment.
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Judgment, jt unless it brings conviction to their minds that it is true.
Harvey, J. rphe learned Judge in this case seems to have thought that 

whether convinced or not that the claim was honest, he was 
hound to find against it in the absence of corroboration of 
the evidence of the claimant. This is wrong. He ought to 
examine that evidence with care, even with suspicion, but 
if after that lie felt that it was evidence of truth, he should 
act upon it. He ought to he completely satisfied before 
allowing the claim ; hut he ought not to disallow it, satis
fied or not, merely because the evidence was not corrobo
rated. 1 wish to add that I accept as good law the doctrine 
laid down by Sir Janies Hanxen in Re Hodgson, at p. 183/’

T adopt the decision in this case as the correct interpre
tation of the law on the subject and apply it in the deter
mination of this case.

The evidence of the plaintiff was given in an entirely 
straightforward manner, and 1 have no reason whatever to 
doubt its truthfulness.

As regards the money, I am fully satisfied that, not only 
was it given to the deceased by the plaintiff, but that it was 
given to him for the plaintiff's use and not for his own, and 
that she is entitled to have it returned to her. As regards 
the trunk and contents, the check for which was round on 
the deceased, 1 am also convinced that they and all of the 
documents, with the exception of the certificate of ownep- 
ship above referred to, were the plaintiff’s.

The jewellery consists of two sorts, articles of female 
adornment and articles of male adornment, and somewhat 
singularly this classification divides them into groups of 
some importance for the determination of the rights involved, 
namely, articles which the plaintiff gave to the deceased at 
the same time she gave him the money, and other articles 
which he had in his possession and was using before that 
time. The second group consists of a man’s watch and 
chain with a charm consisting of a gold sovereign with
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the letter “ F. engraved on it, a man's diamond ring, a 
pair of cuff links, a gold collar button, and three gold 
studs. All of these articles had been in the deceased's 
possession and use for several years, but the plaintiff states 
that she had only given them to him to wear, but not to 
keep. While I do not question the correctness of the plain
tiff’s opinion, that the deceased would have given them back 
to her if she had asked at any time, yet in view of the rela
tions existing between the parties, and the character of the 
articles, it seems to me very reasonable to think that at the 
time they were given to the deceased they were intended for 
his permanent use in the same way as anything of the 
same sort given by a wife to her husband would have been. 
In other words, the uncorroborated evidence as to these 
articles does not convince me so as to bring the case within 
the rule of Rawlinson v. Scholes, above cited, and I must 
decide in the defendant’s favour. As to all the other articles 
of jewellery, I feel no doubt and find in favour of the plaintiff.

With regard to the certificate of ownership the plain
tiff must then rely on her ability to establish a resulting 
trust by reason of the purchase money having been paid by 
her. That it was so paid the evidence establishes to my satis
faction, but it also satisfies me beyond any doubt that in tak
ing the property in the name of the deceased the intention of 

If. concurred in by the deceased, was that she might 
he safe to use it for illegal and immoral purposes, namely, for 
purposes of prostitution, and that it was for many years so 
used. It scarcely seems necessary to cite authorities in 
support of the view that the Courts will give no assistance 
in the carrying out of illegal and immoral transactions. 
The principle as applying to contracts was fully illustrated 
in the case of Perkins v. Jones/ in which it was held that 
money paid under a contract for the erection of a house 
to be used as a house of ill-fame could not be recovered

Judgment. 

Harvey, J.

‘Court cn banc, l.Sth January, 100i>.

B^-A
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Judgment, bgcfc. The same principle appears clearly to apply to such 
Harvey, J. cagefi ag (he present, in which a claim is made under an 

alleged trust created for some illegal or immoral purpose.
In Rosenburgher v. Thomas,8 the Court refused to give 

any assistance to the plaintiff in recovering hack lands con
veyed for the purpose of defeating a judgment against him. 
This case is cited and followed in Mundell v. Tinlcis* 
and is accepted as authoritative in Mulligan v. Hubbard,1 

though in the latter case the plaintiff was allowed to re
cover on the ground that the illegal purpose had not been 
carried out. Imt in view of the expression of opinion by the 
Court of Appeal in Kearley v. Thompson * it is doubtful 
whether the dissenting judgment of Killam, J., rather than 
the judgment of the Court, does not express the true state 
of the law even under these circumstances. Killam, J., 
reviews at some length the authorities on the general prin
ciple, and I entertain no doubt on these authorities that in 
such a case as the present the plaintiff should receive no 
assistance from this Court under the rule laid down by 
Ix>RD Ellen borough, C.J., in Edgar v. Fowler,9 where he 
says, “ But wc will not assist an illegal transaction in any 
respect. Wc leave the matter as we find it, and then the 
maxim applies, melior est conditio possidentis.” Following 
this rule, the defendant now having possession of the evi
dences of title as in the case of Braclenbury v. Brackenbury.10 
the Court will not interfere even to deprive him of them. 
In the result, judgment will be for the plaintiff for the 
money, the trunk and contents, and all of the chattels found 
on the person of the deceased and now exhibits in this case, 
except the watch, watch chain and charm, the large diamond 
ring, the cuff links, collar button and studs, and the certifi
cate of ownership.

'(1862) 3 Grant 636 : 4 Grant 473. '(1884) 0 Ont. R. 626.
'(1888) 5 Man R. 226. '(1800 ) 24 Q. R. D. 742: 60 L. J. Q. B. 
288; 63 L. T 160 : 38 W. R. 614; 64 J. V. 804. • (1802 ) 3 East 
222; 13 L. T. 198: 7 R. R. 433. ,e(1820 ) 2 Jac. & XV. 301; 37
Eng. Rep. 077: 22 R. R. 180.
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As the counsel for the plaintiff stated on the argument 
that he had undertaken to be responsible for the defendant’s 
costs, I make no order as to costs.

Judgment accordingly.

LILLIE v. THOMAS.
1 W. L. R. 467.

Pleading—Chose in action—Assignment — Setting off claim in dam
ages against assignor.

In an action by nn assignee of a chose in action, the defendant may 
set up by wav of defence a claim against sounding in damages if 
flowing out of and inseparably connected with the transaction giv
ing rise to the subject of the assignment.

Government of Newfoundland v. Newfoundland Railway Co. (1888) 
13 App. Cas. 199, followed.

[Wetmohe. J.. 5th June, 1905.

This was an application to determine certain questions 
of law raised by the pleadings set down for hearing under 
sec. 149 of the Judicature Ordinance.

The action was brought upon two agreements in writing 
alleged to have t>een made by the defendant, whereby he 
promised to pay Scott, Lawton & Holland, or order, the sum 
of $250 and $500 respectively, which agreements were alleged 
to have been assigned and transferred in writing by Scott, 
Lawton & Holland to the plaintiff. It is alleged that no 
payment whatever has been made on these agreements. The 
defendant by his statement of defence set up that the agree
ments were given for the purchase price of a breeding stal
lion sold by Scott, Lawton & Holland to the defendant under 
representations that such stallion was a sure foal getter, and 
under the written agreement of the vendors that if he should 
during the season of 1903 fail to get in foal fifty per cent, 
of the mares covered by him, the vendors would replace this 
stallion with one equally good and accept the first stallion

Judgment.

Statement.



264 TERRITORIES LAW REPORTS.

Statement.

Argument.

[VOL.

hack : that this stallion was purchased by the defendant to 
the knowledge of the vendors for the purpose of serving and 
getting in foal mares of the defendant, and for being tra
velled and getting in foal mares of others for hire; that the 
defendant procured a number of marcs to be served by him 
during the season of 1ÎMI.1, but that he failed to get any of 
them in foal; that immediately after the season of 1003 the 
defendant, pursuant to the terms of the agreement, assigned 
to the vendors the hook accounts for the mares so served, but 
that the vendors had been unable to collect anything upon 
such accounts, because none of the mares were got in foal ; 
that the defendant on or before the 1st of February, 1004, 
for the first time learned that the stallion had failed to get 
any mares in foal, and so notified the plaintiff and the ven
dors. and demanded of the plaintiff and the vendors to re
place the stallion by another one and to accept the first stal
lion back, but the plaintiff and the vendors refused to replace 
such stallion by another one or to accept him back. The de
fendant claimed to set off against the plaintiff's claim clam- 
ages, which by his particulars he fixes at $1,723, and counter
claimed for damages to this amount, repeating the paragraphs 
of the statement of defence.

•/. T. Itruicn, for plaintiff. The facts alleged in the state
ment of defence do not constitute and are not properly 
pleadable as a defence to the plaintiff's claim : they constitute, 
if anything, only a right of action against the vendors, Scott, 
Lawton & Holland. The allegations in the counterclaim do 
not constitute any right of action or ground for relief against 
the plaintiff, but. if anything, they constitute only a right 
of action against the vendors. What the defendant relies 
upon is not a set-off at all: it can only be raised by way of 
a counterclaim. Con. Ord. eh. 41, sec. 4. shows that a 
counterclaim cannot he set up by way of defence against an 
assignee of a debt.

E. L. Ehcooil, for defendant, contra.
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[June ôth, 1905,]

Wetmork, J.—In 1 Valorous Engine Works Co. v. ZtoZ/,1 Judgment. 

I made a distinction between a set-off and a counterclaim, 
and, relying upon what was laid down in the Annual Prac
tice, 1903, at p. 275, I drew the conclusion that a set-off 
can only arise where the action is for a liquidated amount, and 
that a claim sounding in unliquidated damages cannot be 
set off against a claim for debt or for any other cause of 
action. I have not altered my opinion in that respect as to 
the general distinction between a set-off and a counterclaim, 
but in so far as the right of a party sued by the assignee of 
a debt to set up a claim sounding in damages and arising 
out of, or in connection with, the same contract out of which 
the debt arose, as a defence to an action by the assignee of 
a debt, 1 feel I am precluded by what was decided in Gov
ernment of Newfoundland v. Newfoundland Railway Co.2 
The Court lays down3 that “ unliquidated damages may 
now be set off as between the original parties, and also against 
an assignee if flowing out of and inseparably connected with 
the dealings and transactions which also gave rise to the 
subject of the assignment.” That is the case here.

I have not lost sight of the fact that*the English enact
ment which allows the legal right to a debt or chose in action 
to pass by assignment in writing to a third person,4 is quite 
different from our Ordinance, especially in the fact that the 
express language of that enactment makes the assignment 
“ subject to all equities which would have been entitled to 
priority over the right of the assignee if the Act had not been 
passed,” and I am inclined to think that the Privy Council, 
in the case to which I have referred, had that enactment in 
their minds. Nevertheless, the judgment does not appear to 
go solely on that ground. It went also upon the ground

1 Wetmorc, J.. 2nd March. 1003. *(1888) 13 App. Cas. 109. 'At
p 213. ‘Imp. Slat. 36 Vic. c. 66. s. 25 (6).
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Judgment, that the Province of Newfoundland had made an enactment 
Wetmore, J gjniilar to Order 19, Rule 3, of the English finies of Court, 

which provides that “ A defendant in an action may set-off 
or set up by way of counterclaim against the claims of"the 
plaintiff any right or claim, whether such set-off or counter
claim sound in damages or not.” Now, we have in the Ter
ritories the same rule word for word.6 The decision also goes 
upon the inequitable consequences that would follow if it had 
been otherwise decided than as laid down there.

In Young v. Kitchen,* which was approved of in that 
case it is laid down that a defendant in a case like the pres
ent has no claim to recover anything against the plaintiff. 
He only meets the plaintiff's claim by a counterclaim of 
damages arising out of the same contract. That is, to use the 
expression attributed to Cockbdrn, C.J., by the author of 
the Annual Practice, 1903, at page 287, “ the matter can 
only be used as a shield, not as a sword,’" or, in other words, 
it serves only as a defence and is not a cross-action.

The matter set up bv the defendant, therefore, affords a 
good defence, and in my opinion is properly pleaded as a 
defence. Rut according to the decision in Young v. Kitchen, 
the defendant is in error in claiming damages from the plain
tiff to the amount of $1,723, as he can only, as against the 
plaintiff, claim to the amount of the plaintiff's alleged claim 
under the agreements; for anything over and above that he 
must have recourse to Scott, Lawton & Holland; and I will 
therefore, hold, the pleas as to damages good, but the claim 
for damages bad. The defendant will lie at liberty to so 
amend his defence, by showing that he does not claim to 
recover damages against the plaintiff, but only to set them 
off against the plaintiff’s claim.

Under all the circumstances of this case I will follow 
what was laid down in Young v. Kitchen, and make the costs

See Con. Ord. IlStlSi c. 21. Rule 110. "(1878) 3 Ex. D. 127 
!.. .7. Ex. 579 : 20 W. R. 403.
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of this application and of the hearing costs in the cause to 
each party, and the order will be drawn accordingly.

Order accordingly.

SHORT v. SPENCE.
Content of next friend—Filing—Proceeding» avoided by omiaaion.

The English Rule requiring that, where the consent of the next friend 
of the plaintiff is necessary, it must be filed before the issue of the 
writ of summons is in force in the Territories, and default is not 
cured by filing n consent filed subsequently to the issue, but avoids 
all the proceedings in the action.

[Scott, J., 30th June, 190.5, 28th October, 1905.

This was an application by the defendant to set aside a 
writ of summons and all proceedings, on the ground that the 
consent of the next friend of the plaintiff was not filed as 
required by Order XVI., rule 20, of the English Rules of 
Court. The action as originally constituted was brought 
by Thomas Hourston, a person of unsound mind not so found 
by inquisition, by David G. McQueen, his next friend, against 
the defendant, to set aside transfers of certain moneys and 
lands made by Hourston to the defendant, which are alleged 
to have been obtained by her from Hourston by undue in
fluence. The writ of summons in the action was issued from 
the office of the deputy clerk on 3rd April, 1905, what pur
ported to be the consent of the next friend having been 
filed on the 11th April following.

N. D. Beck, K.C., and C. F. Newell, for defendant.
O. M. Biggar, for plaintiff.

[October 28th, 1905.]

Scott, J.—Order 16, Rule 20 of the English Rules, pro
vides that “ Before the name of any person shall be used in

Judgment. 
Wetmore, J.

Statement.

Argument.

Judgment.
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Judgment. 
Scott, J.

any action as next friend of any infant, or other party, or 
as relation, such person shall sign a written authority to the 
solicitor for that purpose, and the authority shall be fded 
in the central office or in the district registry, if the cause or 
matter is proceeding therein.”

It was contended on behalf of the plaintiff that the rule 
referred to is, by reason of its inapplicability, not in force 
here, as there are not here any such offices as those men
tioned in it. Under the English rules the central office ap
pears to he the office in London in which all proceedings in 
actions there are carried on, and the district registries the 
offices in which proceedings in actions in other parts of Eng
land are carried on. They appear to correspond in all re
spects with the offices of the clerks and deputy clerks of this 
Court, and as sec. of The Judicature Ordinance1 provides 
that, subject to the provisions of the Ordinance, the practice 
and procedure in England shall he followed as nearly as 
possible, I am of opinion that the rule referred to is in force 
here, and that the consent of the next friend should he filed 
in the office of the clerk or deputy clerk in which the pro
ceedings in the action are carried on.

It was also contended that the rule referred to does not 
require that the consent of the next friend shall he filed before 
the issue of the writ of summons in the action. In my view, 
the rule plainly indicates that the consent shall he filed be
fore the name of the next friend shall he used, and as his 
name must he used before the issue of the writ of summons, 
it follows that the consent must he filed before writ issues.

A further contention is that the omission to file the con
sent is one which does not go to the root of the action, and 
Ex p. Brock'lebank2 was cited as supporting this view. In 
that case it was held that an action may, in many cases, be 
instituted by an infant without the interposition of a next

•Con. Onl. (IKORi c. 21. *(1877). C Ch. D. 358.
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friend. In this action the name of a next friend was used 
contrary to the express provisions of the rule referred to. 
The fact that the provisions of the rule were not fully com
plied with would not, I think, warrant my treating the ac
tion as one brought without a next friend. Even if I would 
be justified in so treating it, I doubt whether it could reason
ably lie inferred from the judgment in Ex p. Hrocklrbank 
that a person of unsound mind who, in the statement of 
claim is alleged to he such, could sue without a next friend.

No other authorities were cited upon the question whether 
the defect was one which strikes to the root of the action, and 
I have not been able to find any bearing upon it, but I am of 
opinion that it was so, and therefore an order must go set
ting aside the writ and all proceedings herein. The defend
ant must have the costs of the application.

Order accordingly.

THE KINO v. EARLEY.
3 W. L. It. .">07: 14 Can. Cr. Cas. 10.

Conviction—Keeping house of ill-fame — Amending information — 
Evidence an to offence subsequent to is*tie of summon*—Justice* 
sitting under Part LV. or Part LVh ; of the Criminal Code— 
Deposit of cash security with written conditions.

Two Justices dealing with n charge of keeping a house of ill-fame 
will be deemed to be acting under Part LV. of The Criminal Code. 
1892, if they adopt the form of conviction provided by s. 786, and 
the form of conviction Q Q.

A defendant cannot be convicted of an offence alleged to be committed 
after the date of the issue of the summons, even though the in
formation is amended and resworn.

Semble, that, if with a deposit of cash as security in proceedings to 
quash a conviction, a writing is filed, the condition should be that 
the applicant will prosecute the motion to quash the conviction, 
not merely the application for the writ of certiorari, and that such 
writing is bad if the condition is to prosecute such motion or 
writ of certiorari.

[Wetmork. J.. 2Srd April, 12th May, 1906.

This was an application by summons after a return had 
been made to a writ of certiorari to quash the conviction of

.1 udgment. 
Scott, J.

Statement.
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oik* Edith Earley, who was convicted before two justices of 
the peace, for that “ she, between the 1st and the 12th days 
of January, A.l). 1006, at Moosomin, was a keeper of a house 
of ill-fame, to wit : a house known as ‘ the stone house,” 
situated one mile east of the town of Moosomin.”

The information was originally sworn on the 9th Janu
ary, 1906. and charged the offence as having been committed 
on the 6th January. The summons was issued on the 9th 
January, and commanded the defendant to appear before 
the magistrate on the 12th January. At the return of the 
summons, the accused having appeared, the information was 
amended so as to charge that the offence was committed “ on 
or about the 6th day of January,” and the information was 
then re-sworn. This did not appear upon the face of the 
information when it was re-sworn, but from a memorandum 
attached to the return to the certiorari. After it was 
amended and re-sworn, the defendant pleaded " not-guilty.” 
A considerable part of the evidence dealt with occurrences 
in the house on 11th January.

The security upon the proceedings to quash the convic
tion was given by a deposit with the clerk of $100 in cash, 
accompanied by a writing which, after referring to the con
viction, continued : “ Whereas the said appellant is apply
ing for a writ of certiorari to bring up all papers and proceed
ings relating to said conviction; now, therefore, the sum of 
$100 is deposited as security that she, the said appellant, will 
prosecute such motion or writ of certiorari at her own costs 
or charges with effect and without wilful or affected delay.”

E. A. C. McLorg, for the accused, urged a number of 
objections to the conviction.

J. T. Brown, for the informant, supported the conviction, 
and took a preliminary objection to t.ie proceedings that the 
security furnished was insufficient, since the condition of the 
writing was to prosecute “ such motion or writ of certiorari/’
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instead of such “ motion and writ of certiorari,” as required 
by sec. 892 of The Criminal Code, 1892, and Rule 36 of the 
Crown Practice Rules.

[12th May, 1906.]

Wet more, J.—I must say that if it were necessary for 
me to decide the point raised by the preliminary objection, I 
would be inclined to think the deposit bad. If no writing 
had been filed at all, I think that, under the authority of 
Reg. v. Davidson,1 the deposit would have been good, but the 
accused having chosen to file a writing, the case is, in my 
opinion, altered very materially. Further the condition set 
forth in the writing is not that the cash has been deposited as 
security to prosecute the motion to quash the conviction, but 
as security to prosecute the motion on the application for the 
writ, and that does not come either within the provision of 
the section of the Code or the Rule. I do not, however, con
sider it necessary to decide that question, since I have, after 
very great hesitation, come to the conclusion that the justices 
in this case were proceeding under the provisions of Part 
LV. of The Criminal Code, 1892.

The question of whether two justices in dealing with a 
charge for being the keeper of a house of ill-fame were pro
ceeding under Part LV. of the Code, or sitting as justices 
under Part LVIII. relating to summary convictions, has 
frequently arisen, and in my opinion it must be very difficult 
sometimes to determine under which part they were sitting. 
Sections 207 (j) and 208 of the Code give jurisdiction to a 
justice of the peace over an offence of that character. By 
virtue of secs. 782 and 783 (f), two justices sitting as a 
magistrate have jurisdiction under Part LV. I have come 
to the conclusion in this case that the justices were acting 
under Part LV., because they seem to have adopted the 
procedure provided by sec. 786. The offence charged was

*(1900 ) 4 Terr. L. It. 42."».

Argument.

Judgment.
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one which the magistrates could deal with under this part 
without the consent of the accused. They reduced the charge 
to writing, as appears by their return, and the form of con
viction used in the form “QQ,” which is the form relating 
to proceedings under Part LV., and not the form “ XX."’ 
which is the form applicable in case the procedure is by sum
mary conviction. That is, they used the form which recites 
the fact of the party “ being cha nged before the undersigned.*' 
This i< the only indication 1 can perceive as to the part of 
the Code under which the justices were proceeding. Having 
reached the conclusion that they were proceeding under Part 
LV.. I am of opinion that sec. 892 of the Code and the rule 
framed thereunder are not applicable to proceedings had un
der that part, since they relate entirely to proceedings by 
summary conviction. Therefore no security was necessary. 
It seems to me that, if a similar proceeding had been before 
a stipendiary magistrate, or, say before a Recorder or Judge 
of a County Court in one of the older provinces, security 
would not he required, and it makes no difference that two 
justices of the peace happen to constitute the magistrate pro
vided for in the part.

A very great number of objections were taken to the con
viction in this case, and, as I have come to the conclusion 
that it is had upon one ground, it is unnecessary, therefore, 
to discuss the other grounds taken.

I am of opinion that the conviction is had, because pos
sibly the defendant may have been convicted of an offence 
which she was not summoned to answer. It is clear, to my 
mind, that the accused was called upon to answer for an 
offence* committed by her prior to the issuing of that sum
mons. It is quite true that the justices had power to amend 
—that is not controverted—but they cannot so amend as to 
create, or put themselves into a position to adjudicate upon, 
an entirely new offence. The amendment made whereby 
the alleged offence was stated to have been committed on or
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about the 6th January instead of on the 6th January, was 
an amendment that they had a right to make, but having 
made that amendment the justices could not proceed and 
convict her of an offence which she committed after the date 
of the issuing of the summons, and that is just what it is 
possible, and I think altogether probable, they did in this 
case, because a great portior of the evidence given against 
her was with respect to what took place and was observed al 
the house in question on the 11th January. I unfortunately 
have not been able to lay my hands on Ex parte Kennedy? 
but that case is cited in Rex v. Keeping? and it was cited 
for the proposition that the conviction in question was bad, 
as it might have been for an offence committed on a date 
after the information was laid. In that case Keeping was 
convicted because she “ on the 21st April, A.D. 1901, and on 
divers other days and times during the month of April, 
1901, was the keeper of a disorderly house.” Weatherhee, J., 
in delivering the judgment in that case, stated he quite agreed 
with Ex parte Kennedy. If it supports the proposition for 
which it was cited, I agree with it.

The conviction will be quashed.

Conviction quashed.

•(1S8SI 27 N. B. R. 493. "(1901) 4 Can. Cr. Cas. 494 ; 34 N. S.
R. 442.

Judgment. 
Wetmore, J.

VOL. VI. T. L. REPTS.—19.
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BARRETT v. BARRETT.
4 W. !.. R. 7.

Husband and wife—Custody of child Father contracting himself 
nut of rights—Policy of law.

An agreement between a husband and wife whereby the former con
tracts himself out of his right to the custody of the children of 
the marriage is against the policy of the law, and will not be en-

[Wetmobk. .7.. 21st April 22nd Slag. lOOfi.

This was an argument of certain questions of law raised 
by the pleadings. The action was brought by the plaintiff 
against her husband for a writ of habeas corpus ad subjicien
dum commanding the defendant to produce* the body of
Grace Edna, the daughter of the plaintiff and defendant, 
in order that she might be delivered into the custody of the 
plaintiff. The statement of claim alleged an agreement 
between the plaintiff and defendant in which they agreed 
to live separately, the plaintiff to have absolute control of
Grace Edna, with respect to whom defendant renounced 
all his rights and powers of every description, and set up 
that the defendant had in violation of the agreement kid
napped Grace Edna and had refused to deliver her up 
after demand. The defendant appeared and raised the ques
tion of the validity of the agreement relied upon by the 
plaintiff, and the question of law was set down for argu
ment.

Argument. E. L. Elwood, for defendant.
J. T. Brown, for plaintiff.

Judgment. Wetmore, J.—I am of opinion that the authorities clearly 
support the contention of the defendant, that the agreement 1
is invalid. Sec. 2 of the Imp. Stat. 36 Vic. ch. 12, is not in 
force in this country, since it was enacted after the 15th of
July, 1870. The state of the law as it was in England prior 
to that enactment is very distinctly laid down by the authori-
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ties. I will refer in the first place to Hope v. Hope.l Iu 
that, case, a husband and wife entered into a contract by 
which it was agreed that the youngest of their five children 
was to remain in her custody, that she should abandon an 
English suit for divorce which she had instituted against 
him, and that she should not oppose his English suit for 
divorce against her. A question arose with respect to that 
part of the agreement which referred to the wife having the 
custody of the child, and Turner, L.J.,2 lays down the fol
lowing : u The law and policy of this country gives the cus
tody of his children to the father and invests him with con
trol over them,” and then he went on to state that he had 
no doubt that this article of the agreement was “ against the 
law and policy of England.” This case was not by any means 
the first case upon the subject, but it has liven followed br
others since. I refer in this connection to Yansitfart v. 1 aw- 
sittart.3 It is also recognized as correct in Hamilton v. 
Hector,4 and in Roberts v. Hall.3 Of course, there are cir
cumstances under which the Court will deprive the father 
of the control of his children. This is not, however, by vir
tue of any contract, except possibly in cases where the con
tract as regards the child is for the purpose of advancing its 
welfare, as in Roberts v. Hall, but is by reason of his im
morality, or possibly by reason of his inability to support 
them, or some other reason apart from a contract which ren
ders it advisable in the eye of the Court or Judge that the 
father should be deprived of the custody and control of his 
children, and that they should be given over to the mother. 
Nothing is alleged in the statement of claim in this case 
setting forth any such reason why the father should be de
prived of the custody of the child in question, and as I lie- 
fore stated, it merely sets up that he has contracted himself

*0857) 20 L. J. Ch. 417. *At p. 424. ’MSôSt 27 L. ,T. Ch. 
222. 289 ; 4 Kay & J. 03; 4 Jur. (X. 8.) 270: 0 W. R. 238. 380. 
•(1871) 40 L. ,1. Ch. 002; 1!) W. R. 090; L. R. 13 Eq. 511; L. R 
6 Ch. 701. *(1882) 1 Ont. R. pp. 388 amt 404.

Julgment. 
Wetmore, J.
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out of the right, to have such custody. This I hold to be 
against the policy of the law, and therefore that the objec
tion taken by the defendant is well taken.

There will, therefore, be judgment for the defendant, and 
as this question goes to the root of the action, the action will 
be dismissed with costs.

Action dismissed with costs.

REX v. WALKER.

4 W. L. R. 288.

Forcible entry — Entry effected by force — Previout contradictory 
statementa—Relevancy of.

Held. that, on n charge under a. 89 of The Criminal Code. 1892. it 
is not necessary to show that actual force was used in effecting the

Held (Harvey. J., dissentiente), that evidence of a previous con
tradictory statement by a witness cannot be given where the mat
ter with which such statement deals is merely collateral to the

[Court en banc, 18th, 18th July, 1906.

This was a case reserved by Harvey, J., before whom, 
sitting with a jury, the defendant was tried at the sittings 
at Red Deer, on 14 th and 15th March, 1903, upon a charge 
that he “ did unlawfully and forcibly, and in a manner likely 
to cause reasonable apprehension of a breach of the peace, to 
wit,1 in collecting together an unusual number of persons 
and in making threats, enter into a dwelling house which was 
then in the peaceable possession of Guy Griffiths.” At the 
close of the evidence for the Crown, counsel for the defend
ant applied to have the case withdrawn from the jury on 
the ground that the evidence, a copy of which accompanied

’Section 80 of The Criminal Code, 1892, provides that '* Forcible 
entry is where a person, whether entitled or not, enters in a manner 
likely to cause a breach of the peace, or reasonable apprehension 
thereof on land then in peaceable and actual possession of another,” 
and that ” Every one who forcibly enters land is guilty of an indict
able offence,” etc.
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the case, did not disclose the commission of the oiTence 
charged. This application was reserved by the trial Judge 
and subsequently refused by him. The jury returned a ver
dict of “guilty.”

The defendant gave evidence on his own behalf at the 
trial. During the examination in chief, he stated that he 
had not sold to the complainant his interest in bis home
stead, upon which he and the complainant Griffiths were 
then living, and upon which the alleged forcible entry was 
effected ; and, in his cross-examination, lie denied that he had 
told one McLean that he had done so. At the close of the 
evidence for the defence, counsel for the Crown called Mc
Lean for the purpose of contradicting the defendant with 
reference to that statement. The evidence was objected to, 
but the objection was overruled.

The questions reserved for the opinion of the Court were : 
(1) Was the evidence sufficient to sustain the conviction? 
and (2) was the evidence of McLean as to the statement 
made by defendant to him properly received?

The case was argued before Siftox, C.J., Wetmore, 
Scott, Prenderqast, Newlands, and Harvey, JJ.

IV. L. Walsh, K.C., for the prisoner.
James Short, for the Crown.

[ISth July, 1906.]

The judgment of the Court was delivered by

Scott, J.—There was, in my opinion, sufficient evidence 
to base a conviction for the offence as defined by sec. 89 of 
The Criminal Code, 1892. The evidence for the Crown 
shews that on the evening preceding the day upon which the 
entry was made, the defendant went to the dwelling occupied 
by the complainant where he then was with his partner, one

Statement.

Argument.

Judgment.
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Judgment. 
Scott, J.

Baker, and ordered them to go out, stating that if they did 
not go out, lie would throw them out the next morning, and 
that he had the men there to do it, that the next morning the 
defendant appeared at the house with four other men and 
after again ordering them out of the house, entered it and, 
pushing aside Baker who stood at or near the door, he 
and the others who were with him began to remove and 
did remove the complainant’s furniture and property from 
the house and premises. The complainant and Baker both 
state that it was the fear that defendant would resort to 
personal violence if they resisted that prevented their do
ing so; and in view of the threats made by the defendant 
the previous evening, I cannot but think that they might 
reasonably have assumed that, if they made any such resist
ance. a breach of the peace would ensue.

It is alleged in the charge that the defendant forcibly 
entered the premises. That actual force must be used in 
making the entry does not appear to be a necessary ingredi
ent of the defence is defined by the section referred to.2 It 
was, however, contended by counsel for the defendant, that 
as it was alleged that the entry was forcibly made, the Crown 
was hound to prove that it was so made. The only actual 
force shown to have been used was the pushing aside of Baker 
by the defendant when he entered the building. I am of 
the opinion that as the use of actual force was not essential 
to constitute the offence, the allegation that it was used might 
be rejected as surplusage, and that it was not necessary to 
prove it.3 In this view, it is unnecessary to consider whether 
the act referred to of the defendant constituted actual force.

The objection to the reception of the evidence of McLean 
in reply was that if the defendant had made any statement 
to the effect that he had sold the land to the plaintiff, it was

* Sep Archibald's Criminal Pleading (23rd ed.), p. 1111. • Op. cit. 
p. 304.
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a statement respecting a collateral matter and was not rele
vant to the issue.

It appears to be settled that upon such a charge as this, 
evidence relating to the title of the occupant is inadmissible.4 
If, therefore, the Crown had in the course of the presenta
tion of its case against the defendant, sought to give this 
statement of the defendant in evidence, it would properly 
have been rejected : but, as the defendant in the course of his 
defence introduced evidence relating to the question of title, 
it may seem unreasonable that the Crown should he pre
cluded from rebutting it. It may be said, however, that the 
Crown should have objected to any such evidence being re
ceived.

Section 701 of the Code provides that, if a witness upon 
cross-examination as to a former statement made by him 
relative to the subject matter of the case and inconsistent 
with his present statement, does not distinctly admit that he 
made such statement, proof may be given, upon a proper 
foundation being laid for that purpose, that he did in fact 
make it. Xow, the subject matter of this case is not the 
land, nor the complainant’s title to it, but merely the entry 
by defendant upon it. I think, therefore, it cannot be said 
that this statement of the defendant, if made by him, was 
one relating to the subject matter, or that it was other than 
a statement respecting a collateral matter.

For the reasons I have stated, I am of opinion that the 
first question submitted should be answered in the affirmative, 
and the last question in the negative, and that by reason of 
the answer to the last question the conviction should be 
quashed and a new trial ordered.

Harvey, ,T. (dissenting).—I concur with the majority of 
the Court in the view that there is evidence to support the

"Judgment. 
Süott, J.

* See Reg. v. Vokcly, (18861 13 U. C. R. 521.
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conviction, but am unable to agree with the conclusion that 
the evidence which was received in contradiction of the 
testimony of the accused as to his previous statements was 
inadmissible.

The case appears to me to come within the rule covered 
by section 701 of The Criminal Code, 1892. I cannot 
bring myself to the conclusion that the expression ** rela
tive to the subject matter ” is intended to limit the subjects 
in which self contradiction may be permitted to be proved 
to matters which are part of the issue, and in my opinion, 
the statement in question related to the subject matter of 
the case and was, therefore, a subject in which a former 
contradictory statement, might be given in evidence.

It is stated in Phipson on Evidence, at p. 153, that “ In
dependent evidence may also be given of the following facts 
though they are otherwise irrevelant to the issue,” the first 
of the exceptions specified being that of proving the self- 
contradiction of a witness under the provisions of the Eng 
lish Common Law Procedure Act, in the same terms as the 
section of the Code above mentioned. And again, at p. 158, 
u Although witnesses may be contradicted by independent 
evidence in all matters relevant to the issue, tbeir credit 
cannot, except in the cases mentioned ante, pp. 153-155, be 
impeached by contradiction or irrelevant matters.’*

I have seen no decided case in which the subject is 
directly considered, but the interpretation of the section as 
given by Phipson appears to me reasonable and in my opin
ion it governs the present case.

Conviction tjimlied and new trial ordered.
Harvey, J. (dissenting).



VI.] CANADIAN NORTH. RY. CO. V. OMKMEK SCHOOL DISTRICT. 281

CANADIAN NORTHERN RAILWAY CO. v. OMEMEE 
SCHOOL DISTRICT.

4 W. L. R. 547.

Assessment of railway—“Lands”—Meaning of — Onus of proving 
assessment incorrect.

Held, that, the buildings of a railway company arc assessable under 
s. 3 of the Ordinance respecting the Assessment of Railways, the 
word “ lands " therein being properly interpreted as including the 
buildings.

Held, also, that the assessment must prima facie be taken ns being 
correct in amount. Canadian Pacific Railway Co. v. Maclcod 
School District, (1001). 5 Terr. L. R. 1S7, followed.

[Wetmore, J., 10th and 13th November, 1006.

This was an appeal by the Canadian Northern Bail way Statement, 
from the decision of the Court of Revision confirming the 
assessment of the buildings of the railway for the purposes 
of the school district.

J. P. Mac-Lean, for railway company. Argument.

J. A. M. Patrick, for the school district.

(13th November, 1906.)

Wetmore, J.—It was urged in the first place that Judgment, 

buildings arc not assessable against the railway company 
because by sec. 3 of The Ordinance respecting the Assess
ments of Railways,1 it is provided that “ the assessor of every 
municipality or school district as the case may be shall 
assess the lands of such railway company, and the roadway 
thereof, and the superstructure of such roadway/* and the 
word “ lands ” as used in that section does not embrace the 
buildings situate thereupon. I am of opinion that it does, 
and I come to that conclusion because I have referred to 
The Ordinance, respecting Municipalities,2 sec. 2, par. 4, and 
notice it is there provided that “ land/’ “ real property ” 
and “ real estate ” respectively, shall include all “ buildings 
or other things erected upon or affixed to the land.” Now,

1 Con. Ord. (ISOS) c. 71. *Con. Ord. (1898) c. 70.
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Judgment. 
Wetmore, J.

the Legislature in framing the former Ordinance may be 
assumed, I think, in using the word “ lands ” in the section 
referred to. to have had in their minds land as defined in 
the latter Ordinance, and that, therefore, the buildings in 
question are assessable.

It was also urged that the lands have not been assessed, 
but only the buildings that are on the lands. If the build
ings would be assessable under the term “ lands ” and be 
included therein, they are liable to assessment, and to assess 
them eo nomine is merely doing what the assessor would 
in any event have the right to do. Buildings on lands are 
comprised in the term “ lands” and are, therefore, assess
able, and, if in fixing the value of these buildings they did 
not include the value of the land, so much the better for the 
company.

It was also argued that the assessment was excessive. I 
have no evidence before me as to the value of this property, 
and I have no hesitation in saying that I agree with my 
brother Scott in Canadian Pacific Kail way Company v. M ac
te od School District,3 where he held that in an appeal of this 
sort the assessment of the assessors is prima facie to be held 
correct so far as the question of value is concerned, and 
tliât the onus of showing that it is incorrect is cast upon the 
person disputing it. 1 have before me nothing except the 
assessment roll and the evidence of Mr. Bigham, the asses
sor, who also corroborates the amount of this assessment. 
There is nothing before me to show that this assessment 
is not in accordance with the relative value of other prop
erty in the municipality, and I have to assume in the absence 
of such evidence that it is.

It was urged that these buildings would only be worth 
their value as material. I am not prepared to say that I 
accede to that proposition, and it is not necessary to express 
an opinion one way or the other. The consequence is that

' (1901) 5 Terr. L. R. 187.



VI.] CANADIAN NORTH. BY. CO. V. OMEMEE SCHOOL DISTRICT. 283

this appeal must be dismissed and the decision of the Court 
of Revision affirmed, ami I order that the costs of the at
tendance of the witnesses on behalf of the respondents, and 
of procuring their attendance, be taxed by the deputy-clerk 
and paid by the appellants within twenty days after taxation, 
and on default the respondents to have execution therefor, 
with the costs of such execution if issued.

Order accordingly.

GRAY v. BALK WILL.
5 W. L. R. 2fi7.

Writ of Habra» Corpus — Action for — Striking oat statement of

An application for the custody of an infant must he by way of 
motion, summons or petition. Where the only relief sought in an 
anion commenced by writ of summons was the issue of a writ of 
habeas corpus, the action was. on application by the defendant, 
dismissed.

[Wetmobe, J., 25th. 29th January, 1907.

This was an application by the defendant after delivery 
of statement of defence to strike out the statement of claim 
and set aside the writ of summons.

The action was brought for an order directing the de
livery to the plaintiff of his child, an injunction restraining 
the defendant from detaining her, and the issue of a writ 
of habeas corpus.

E. L. Elwood, for plaintiff.
J. T. Brown, for defendant.

[20th January, 1907.]

Wetmobe, J. :—This action was commenced in the usual 
form by summons. The statement of claim sets forth that 
on or about the 19th May last the defendant kidnapped

Judgment. 

Wetmore, J.

Statement.

Argument.

Judgment.
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Judgment. ||,c plaintiff’s infant daugliter, one Vina Almira Gray, while
Wetmore, 3. ,}If, was on the highway near the residence of the plain

tiff, and still detains her, and that the plaintiff has ap
plied to the defendant to deliver the said child to him, but 
he has refused to do so unless compelled by order of the 
Court, and the plaintiff claims: (1) an order or direction of 
the Court that the defendant deliver to him the said infant; 
(2) an injunction restraining the defendant and all other 
persons under his orders or control, and his servants or 
agents, from detaining or concealing the said infant from 
the plaintiff and from counselling, aiding and assisting in 
any such detention or concealment and from removing the 
said infant from the jurisdiction of this Court, and from 
counselling, aiding and assisting in any such removal; (3) 
a writ of habeas corpus ad subjiciendum to be issued out of 
the Court directed to the defendant, and commanding him 
to produce before the Court the body of the infant, that 
she may be delivered into the lawful custody of the plain
tiff. This to my mind is practically an action for the ob
taining of a writ of habeas corpus to issue. The relief as 
to an order that the defendant deliver the infant to the 
plaintiff and for an injunction arc merely incidental.

The defendant appeared by advocate and filed a defence 
herein, to which the plaintiff has replied. The cause is 
therefore at issue. After these proceedings were taken the 
defendant took out a chamber summons to strike out the 
statement of claim and set aside the writ of summons on 
the ground that the statement of claim disclosed no reason
able cause of action, and that such action is an abuse of the 
procedure and practice of the Court.

The power to strike out a statement of claim as not 
showing a reasonable cause of action is given by Rule 151 of 
The Judicature Ordinance.' It was held in McJlmen v. N. 
IV. Coal and Navigation Company,1 that the section of The

•Con. Ord. (1898) c. 21. • (1889) 1 Terr. L. R. 203.
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Judicature Ordinance then in force, corresponding to Rule 
151, was not to be used when the pleading was of such a 
character that a question of law was fairly arguable under 
the pleadings. In Republic of Peru v. Peruvian Guano Com
pany* Chitty, J., in dealing with the corresponding Eng
lish rule, lays down the following: “The pleading will not 
be struck out unless it is demurrable and something worse 
than demurrable . . . but when the pleading discloses
a case which the Court is satisfied will not succeed, then it 
should strike it out and put a summary end to the litiga
tion.*’ In Dreyfus v. Peruvian Guano Company,4 Kay, J., 
struck out the statement of claim on the ground that the 
Court had no power to grant the relief claimed.

I have never heard of an action being brought to pro
cure the issue of a writ of habeas corpus, and my attention 
has not been called to any case of the sort. This proce
dure to my mind is entirely novel. Eversley on Domestic 
Relations,0 propounds two methods by which a parent may 
obtain the custody of his child ; one is by writ of habeas 
corpus, the other by application to the Court in Chancery. 
A writ of habeas corpus is obtained by application to a Court 
or Judge by motion or chamber summons, or it is obtained 
sometimes from a Judge e.r parte. The application to the 
Court of Chancery is by petition, and in my opinion a Court 
can only l>e seised of its jurisdiction by the ordinary practice 
and procedure applicable to the character of the relief 
claimed. There are no two sides to this Court ; law and 
equity are administered from the same seat and at the 
same time, but if a person is making an application to its 
exercise of equitable justice he must come by the regular 
procedure, and if the procedure for the relief is to come 
by petition he must apply by petition. Rule 1 of The Judi
cature Ordinance, which provides that “ Every action ex-

• (1887> 30 Cb. D. 489: 56 L. J. *Ch. 1081 ; 57 L. T. 337; 36 
w It. 217. * ( 1889) 41 Ch h 151 ; :.s L J. Oh. 471 ; GO L. T. 
216; 37 W. R. 394 ‘2nd ed„ p. 490.

Judgment. 
XVetmure, J.
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Judgment. CCpt as otherwise provided shall he commenced by writ 
Wetmore, J. 0f summons in Form ‘ A * of the Schedule,’* makes no 

alteration in the practice in that respect, because sec. 21 
of that Ordinance applies the practice and procedure exist
ing in England on the 1st January, 181)8, to the practice 
and procedure here, subject to the provisions of the Ordin
ance. The procedure by petition in such cases, then, would 
he one of the exceptions referred to in Buie 1 just cited.

I have been referred to two cases: Cassey v. Casset/* and 
Munro v. Munro.7 in the first case, the Statute of Upper 
Canada provided for the sale of an inchoate right of dower 
upon petition to the Court under the Act, and the Act gave 
the Court power to sell. VaxKovohnet, C., held that the 
petition was merely the procedure pointed out, and that, 
the Court having power to sell, he could exercise it under 
decree upon bill filed. Mun.ro v. Munro was a suit for 
alimony, and the prayer of the bill also asked that the cus
tody of the children who were under twelve years of age 
should be committed to the mother, the plaintiff. The bill 
had been taken pro confesso, and Mowat, V.C., on looking 
at the statute relating to the custody of infants, observed 
that it provided for the jurisdiction being exercised on peti
tion, hut he stated that a bill might, lie presumed, be re
garded as a petition for the purpose of the Act. He re
ferred to Cassey v. Cassey, and gave relief accordingly. I, 
witli due deference, must say that I hesitate before follow
ing these cases. It seems to me, as I before stated, that the 
jurisdiction has to be exercised under the method pointed 
out by the practice, and, in so far as applications for writs 
of habeas corpus are concerned, it would in many instances 
create unnecessary expense if it was allowable that a writ 
should issue and an action brought down to issue by plead
ings, and set down for trial. I am satisfied in this case 
that the plaintiff cannot succeed in the action which he has

• <1808 ) 15 Or. 39$>. * (1868) 15 Or. 431.
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brought, and the case therefore comes within what was laid Judgment, 
down by Ckitty, J., in the Republic of Peru v. Peruvian Wetmore,-J. 
Guano Corn pan;/. I am also satisfied that the Court cannot 
grant the relief asked for when an action has been brought 
in the way, and that the case comes therefore within Dreyfus 
v. Peruvian Guano Company {supra).

It was urged that the defendant had not come promptly 
for relief, and that he has also debarred himself from such 
relief by pleading. It was held in Tucker v. Collinson,* 
that the Court could strike out a frivolous or vexatious 
action even after reply. I think in this case the action is 
so clearly bad that the plaintiff ought not to be allowed to 
keep his action alive. It was also urged that a pleading 
should not be struck out which is capable of amendment, and 
that this statement of claim could be amended by claiming 
a decree that the plaintiff is entitled to the custody of the 
child. Such a declaration would be frivolous, because that 
is self-evident. One might as well ask, in an action brought 
for the detention of a horse which the plaintiff says is 
his property, for a declaration of the Court that the horse 
is his property. It was further urged that I could only 
strike out the statement of claim. Buie 151 authorizes the 
Judge to go further than that, because it authorizes him 
to dismiss the action. I will order therefore that this 
action be dismissed with the costs of this application and 
of appearance. The defendant will be entitled to no costs 
of his pleading.

Action dismissed.
Reporter :

W. A. Nisbet, Esq., Moosomin.

'(1886) 16 Q. B D. S62; 34 W. R. 354; 55 L. J. Q. B. 13. 224 ; 54 L. T. 263. V



288 TERRITORIES LAW REPORTS. [VOL.

Statement.

Argument.

.1 udgment.

CLARKE v. FAWCETT.
5 W. L. It. 322.

Reply—Delivery after time allowed by Rules—Validity.

A reply delivered more than eight days after the delivery of the 
defence without any order extending the time is not a bad plead
ing, and cannot be set aside for that reason alone, at least if no 
further step has been taken by the defendant before delivery of 
the reply.

[Wetmorf, J., 12th, 15th February, 1907.

This was an application on the part of the plaintiff to 
strike out the reply delivered by the plaintiff on the ground 
that it was not delivered until more than eight days after 
the delivery of the statement of defence, no order having 
been made extending the time.

E. A. C. McLorg, for the plaintiff.
•/. T. Brown, for the defendant.

[15th February, 1907.]

Wet more, J. :—In Graves v. Terry,1 the defendant 
moved the Court for judgment upon admission of facts 
in the pleadings. This application was made before the 
rules now in force in England came into operation. The 
rules then in force provided that the plaintiff could de
liver his reply within three weeks after delivery of the 
defence, and then it was provided by another rule that 
if the plaintiff did not deliver a reply within the period 
allowed the pleadings should be deemed to be closed at 
the expiration of that period, and the statement of 
facts in the pleading last delivered should be deemed to 
be admitted. The Court held that the reply was a per
fectly good one. Field, J., in delivering judgment, says: 
“ But the reply, though delivered after time, is a perfectly 
good one unless the Act says it shall not be so. No doubt the 
Act does clearly say that, so long as no reply is delivered

*(1881) 9 Q. B. D. 170: 51 L. J. Q. B. 464 ; 30 W. R. 748.
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after the time has elapsed, the pleadings may be taken to Judgment, 
be closed, and in strictness the defendant is entitled to Wetmoiv, J 
judgment. But the question would then be whether the 
plaintiff deliberately intended not to reply.” Then he goes 
on to say: “No case has gone so far as to decide that 
where, as here, a reply has been actually delivered, judg
ment can be signed against the plaintiff;” and the motion 
was refused.

A very important alteration was made by subsequent 
rules of practice in England, and by the rules in The Judi
cature Ordinancer Rule 153 provides that, “ A plaintiff 
shall deliver his reply, if any, within eight days after the 
defence or the last of the defences shall have been delivered, 
unless the time shall be extended by the Court or Judge.”
Then rule 156*provides that, “ If the plaintiff does not de
liver reply or any party does not deliver any subsequent 
pleading within the period allowed for that purpose, the 
pleadings shall be deemed to he closed at the expiration of 
that period and all the material statements of fact in the 
pleading last delivered shall be deemed to have been denied 
and put in issue.” These Rules were taken from the 
English Rules in force at the time of the enactment of 
The Judicature Ordinance. These Rules make the conse
quence of not delivering a reply to a defence just the oppo
site of what it uas made by the rules under which Graves 
v. Terry was decided, but they do not alter the prin
ciples upon which the Court in that case laid down the 
practice as they did, that the reply was a good one though 
delivered after time, inasmuch as the Act did not say 
that it should not be so. The Ordinance in this case does 
not state that the reply shall be bad or invalid if delivered 
after eight days.

I will also refer to the case of Wright v. W right J The 
Ontario rules of practice provided that if a plaintiff did not

•Con. Ord. (1898) c. 21. *(1880) 13 P. R. 208.
VOL. VI. T. L. REI'TS—20.
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Wetmove, *1.

Statement.

[VOL.

deliver his reply within three weeks after the defence or 
the last of the defences should have been delivered, the 
pleadings should he closed. Rose, J., held that a pleading 
delivered after the time could not be set aside unless at any 
rate notice of trial had been given or some other step taken 
upon the “closed pleadings” as he describes them. I can
not escape the authority of these two cases, and I must 
hold that the application must fail. No step was taken 
in this ease before the reply was delivered.

Reporter :

Application dismissed with cost*.

W. A. Nisbet, Esq., Moosomin.

8HEDDON v. CITY OF REGINA, 
fi W. !.. It. 430.

Master am! serrant Ilirinn at monthly salary at yleasarc of 
master.

Thi* hiring of n municipal servant “ al the pleasure of the council at 
.$7.1 per month,*' is a monthly hiring at the pleasure of the muni
cipality. and the employee cannot, upon leaving his employment 
in the course of any month, recover any salary in respect of that 
part of the month which has elapsed.

[Newlands, J„ 9th March. 1901.

This action was brought to recover twenty-two days’ 
wages as assistant to the secretary-treasurer of the defend
ants, at the rate of $75 per month, in all $52.20. The 
defence was that the plaintiff was engaged by the month 
and left the employ of the defendants without due notice. 
The plaintiff was employed by the defendants under a reso
lution of the Council passed on the 13th March, 1905, which 
was as follows: “Moved by Alderman McAra, seconded by 
Alderman Cooper, that J. If. Sheddon be appointed clerk 
in the secretary-treasurer’s office during the pleasure of
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I he council, at a salary of $65 per month. Subsequently, 
on the 7th day of August, 1905, another resolution was 
passed by the council as follows: u Moved by Alderman 
MeAra, seconded by Alderman Balfour, that on and after 
first of September, 1905, the salary of .1. II. Sheddon. as
sistant to tlie secretary-treasurer, be $75 per month." On 
April 10th, 1906, the plaintiff sent in his resignation to 
the defendants and left their employ on the 21st of that 
month, without such resignation having been accepted by 
the defendants. The plaintiff's salary had been paid at the 
end of each month.

H. V. Bigelow, for plaintiff.
/•’. IV. G. Haul tain, K.C., for defendant.

(March Otli, lOO.'t.)

Xewlands, J. :—The ordinary principle which applies 
to eases of hiring is: “ When a servant, whose wages are 
due periodically, refuses to perform his part of the con
tract, and serve his master in the manner contracted for, 
or so conducts himself that the master is justified in dis
charging him without notice, he is not entitled to l>e paid 
any wages for that portion of the time during which he has 
served since the last periodical payment of wages.’*1 It is 
contended, however, on the part of the plaintiff that his 
appointment g been made “ during the pleasure of the 
council," the council was at liberty to dismiss him at any 
time, and he had the corresponding right of resigning at 
any time. In support of this proposition Rex v. Christ2 
was cited. In that case Daly, J., said: “In Rex v. Taw- 
bridge, which was decided in 1816, but was not reported, 
it was held that a hiring for as long as the pauper pleased 
was at will.” In Rex v. Christ the question was whether a 
pauper had obtained a settlement where he went to work for 
his master for his board and clothes to remain as long as

* Smith. Master and Servant, 5th ed., p. 1S2. *(1824 ) 3 B. &
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Judgment. j,e p]eaïit.,|( and it was held that he had not. There could 
Nt wiandn, j no broken term for which wages could be claimed because 

no term was specified, and it is therefore not a case in point.
The plaintiffs counsel also cited Town of Sydney v. 

Util,* where Henry, J., in delivering the judgment of the 
Court, said : “ There is nothing to show that the defendant 
was appointed or engaged for any fixed or definite period, 
and therefore he was obviously free to resign his position at 
any time as in fact he ultimately did. The defendant not 
being bound to serve, the town council was clearly free to 
increase or diminish the salary as they might think fit from 
time to time.” The facts in this case as set out in the judg
ment are rather obscure, so that it is not possible to tell 
what the action was about, but from the above extract 
from the judgment it would appear that this case does not 
apply to the present, for the same reason as Hex v. Christ. 
there being no hiring for a definite time.

I can find no other cases on this point, and it seems 
that when a person is hired by a municipal corporation he 
remains there until they dispense with his services. The 
only difference between the hiring of servants by municipal 
corporations and other persons is that the municipality hires 
them only during the pleasure of the municipality. The 
provision in The Municipal Ordinance4 is : “ All municipal 
officers shall hold office until removed by the council or as 
expressed in their appointments.” In this case the plain
tiff was hired “ during the pleasure of the council at $75 
per month.”

In Down v. Pinto* the plaintiff was engaged by the de
fendant and was “ to remain with me for at least three 
years at my option. Salary £250 pe: annum.” Pollock, 
C.B., in delivering judgment, said : “ The case has been 
presented to us in two views : First, it is said that this is

«

i

•(1803 1 25 N. S. It. 433. 4 (Ton. Onl. (1808) c. 70, s. 01
(1854) L. It. 0 Ex. 327; 23 L. J. Ex. 103 ; 2 W. R. 202.
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an agreement for a service which the defendants might 
put an end to at any period ; and that the expression ‘ at 
my option ’ extends over every moment of the service. In 
my opinion that argument is wholly untenable. The words 
‘ at my option’ only mean that the defendants are to have 
the option of saying whether the service shall continue for 
one, two, or three years. The hiring was a yearly hiring, 
but it gave the defendants a right to insist upon the service 
of the plaintiff for three years. After the expiration of the 
first year, the defendants could not determine the service 
until the end of the second year, and so with respect to 
the second and third years. The plaintiff could only de
termine the service at the end of the third year.”

It seems to me the principle laid down in this case ap
plies to the present. The plaintiff was hired during “the 
pleasure of the council at $75 per month.” This would. 
I think, be a monthly hiring to last so long as it pleased 
the defendants, and the plaintiff could be dismissed at the 
end of any month without notice. If this is the proper 
construction to put on this hiring plaintiff certainly 
could not leave until the end of a month, and if he 
should do so he would forfeit his whole month’s salary. 
If it had been at the rate of $75 per month a different 
construction might be put upon it, but where it is for a 
definite period for a specific amount he must serve the 
whole term before he can recover anything. This is in 
accordance with the general rule which applies to all con
tracts, that where the plaintiff has contracted to do an 
entire work for a specific sum he can recover nothing unless 
the work be done.

Judgment. 

New I* ml*. .1

Judgment for defendants with costs.
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I’TJKDY v. COLTER. 
5 XV. L. n. 43».

Homestead i:.r< in/itinn for benefit of execution debtor and his family 
Contest between execution creditors and mortgagees — 

Priority.

Tin* exemption of n homestead from seizure under execution is for 
the benefit of the debtor and bis family only, and the claim of exe
cution creditors to the proceeds of the sale of the land will con
sequently he preferred to that of mortgagees subsequent to the 
registration of the writs of execution where the execution debtor can 
in no event have any interest in such proceeds.

[XewlaxdS, J., 11th March, 1901.

Statement. This was an application by the sheriff for the payment out 
to him in respect of executions in his hands of a fund in 
Court. Certain lands of the defendant had been* sold at 
the instance of the first mortgagee and after the claims of 
tb plaintiff and the second mortgagee' had been satisfied 
there remained a balance which the sheriff sought to have 
paid to him in part satisfaction of six writs of execution, 
which together amounted to considerably more than the 
fund. After the writs of execution had been filed in the 
Land Titles Office two more mortgages were registered 
against the lands, the amounts secured in this way being 
also in excess of the fund.

Argument. JJ. V. Iiigelou', C. E. J). Wood, A. L. Gordon, and J. A. 
Cross, for different execution creditors.

IV .1/. Marlin, for third mortgagee.
.7. F. L. Embury, for defendant, objected that one of the 

quarter sections sold was the homestead of the defendant, 
and as such exempt from seizure, and that consequently the 
fund was not available in satisfaction of the executions.

\lllh March, 1907.]

Judgment. New LANDS, J. :—Tt was conceded that if the defendant’s 
claim to exemption was allowed he would receive no part
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of the money in Court since it would go to the subsequent 
mortgagees.

The object which the Legislature had in view in passing 
The Exemption Ordinance,* was to provide a home for the 
debtor and bis family. This appears from the provisions of 
sees. 2, 5, and 6, which make it clear that the object of the 
Ordinance is to provide a home for the debtor and his 
family. The right must therefore be a personal one in him 
and exercisable only for the benefit of the debtor or his 
family.

In this ease neither the debtor nor bis family can derive 
any benefit from his claim of exemption, because if these 
exemptions were allowed the money in Court would go to 
the subsequent mortgagees. The claim of exemption is there
fore not for the benefit of the execution debtor or his family, 
but for the benefit of subsequent mortgagees. They have 
no right themselves to claim that the defendant's homestead 
is exempt, nor do I think that the defendant can in their 
interest claim an exemption. If no benefit can inure to the 
defendant or his family from his claim there is no exemption 
for him to claim and I have to so hold in this case. The 
money in Court will therefore be paid over to the sheriff 
for the execution creditors.

Order accordingly.

Judgment. 

NVwlandu, J

Con. Ord. (1898) c. 27.
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Statement.

Argument.

Judgment.

HATFIELD v. IMPERIAL BANK.
The Hank Act— Security in Form C.—Rancher—Description of pro

perty.

A rancher whose business is raising cattle is not. no matter how large 
his transactions may he. " a wholesale purchaser or shipper of or 
dealer in live stock," within the meaning of s. 88 of The Rank Act, 
R. S. C. (MOO), c. 20.

The description in a security in the form in Schedule C of that Act 
must be sufficient to identify the property.

[ SlFTOX, C.J.s 26th March, 1907.

This was an action for the delivery to the plaintiff of a 
certain registered stallion, or the payment to him of its 
value. He claimed it as mortgagee under a chattel mortgage 
from one IT. E. G. Cook, a rancher, and the defendant justi
fied their detention of it under a security given by Cook 
to them to secure an advance. This security was in the form 
in Schedule (’. to The Hank Act, R. S. C. (1906), ch. 29, 
and referred generally to “all unbranded horses and cattle.” 
without specifying their whereabouts. The stallion in ques
tion had not become Cook's property until after the security 
had been taken by the defendants.

Clifford T. Jones, for plaintiff.
James Short, for defendant.

[March- 26tli, 1007.]

Sifton, C.J.—The special privileges granted by Par
liament to the chartered banks must be construed strictly 
and by reference to the general law of the country.

In this case the evidence shows that the man who ob
tained the loan was a rancher. Now, a rancher, in my es
timation at least, is no more a wholesale dealer because he 
raises cattle, no matter whether he has fifty head or five 
thousand, than a farmer is who deals in grain which he 
raises in large crops. There appears from the evidence to 
have been, so far as my opinion goes, an entire misappre-
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hension of the effect of sec. 88 of The Bank Act, in regard 
to these people being treated as wholesale dealers or whole
sale purchasers or shippers ; they make their money not in 
that way, but as cattle breeders or cattle growers, and that 
they sell either in large or small numbers is merely an in
cident.

But even if a rancher could give proper security under 
sec. 88 of The Bank Act, there are two other grounds in 
this particular case for holding the document in question 
invalid. In the first place the particular animal in question, 
so far as the evidence shows, was not the property of the 
man that secured the loan at the time the loan was secured 
or for several months afterwards, and, unless specially men
tioned and described, it could not possibly come under the 
description given in the document. In the second place this 
description is in any event insufficient. It is quite clear 
that under sec. 88 of The Bank Act there must be a proper 
description of the goods, whether cattle, horses or wheat; 
there must be a description by which those goods may be 
located. The description under which this animal is claimed, 
namely, “ all unbranded horses and cattle/* without even 
a location, is not a proper description under the Act. There 
should be just as good a description under this Act as under 
a chattel mortgage—a description by reference to which the 
article can be identified.

On any of these grounds 1 should hold that the plaintiff 
was entitled to possession of this stallion, and he is there
fore entitled to its return or the sum of $500 as its value, 
with costs.

J udgment. 
Sifton, C.J.

Judgment for plaintiff.
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DOMINION BANK v. FREEDT.
5 W. L. II. 580.

Where the rules provide tlini n motion in Chambers shnll be made 
by notice, the procedure by summons cannot lie adopted.

[Wetmork. J.. 5th, 6th April, 1907.

statement. This was a summons under Rule 169 of the Judicature 
Ordinance, Con. Ord. 1898, eh. 21, to have the action dis
missed for want of prosecution.

Argument. 7\ /), Brown, for plaintiffs, objected that, as the rule 
provides that the defendant may on notice apply for and 
obtain the order, the Judge had no power to entertain 
tin- application by summons.

IV. A. Nisbet, for defendant.

[April Hth, 7.907.]

Judgment. Wetmore, J.—Rule 169 provides that the defendant may 
on notice apply for and obtain an order to dismiss for want 
of prosecution. Rule 458 provides that “ applications for 
summonses, rules and orders to show cause and " ions 
authorized to he so made by these rules may he made ex 
parte. Other motions in Court shall he by notice of motion 

r applications in chambers by summons except where 
otherwise specially provided.” Now, in applications of this 
character it is provided that they should be made otherwise 
than by summons, and that procedure so prescribed must 
he followed. I held as far back as February 20th, 1894, 
in Fortesquc v. Bell,1 that where the Ordinance prescribes 
than an application should be made by notice T have no 
jurisdiction to proceed by summons. This application there
fore must be refused, and refused with costs. The error was 
not a very grievous one, and I might under ordinary circum
stances be disposed to order a lump sum to be paid for costs,

Not reported.

8744

74
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hut I think the defendant was a little bit quick in making Judgment, 
this application. Under the circuinstances I have no hesi- Wetmore, J. 
tat ion in ordering this application to be dismissed with costs 
generally.

>'uni mon* discharged.

UVR v. OFLYNX.
5 XV. L. R. 524.

I tit position of applii ution— Arif application for Maine order—Hear
ing on the merits.

XX'lu-rv n party defendant had applied to lie struck out. hut his ap
plication dismissed on the ground that he hud not entered an 
appearance.

Held, thaï a second application for the same purpose could not lie 
entertained.

[Xfwlandr. 9th April. 1907.

This was an application to strike out the name of the statement, 
defendant Lachance as a party defendant and to vary in 
respect of costs an order dismissing a former application 
for the same cause on the ground that at the time the appli
cation was made the defendant had not entered an appear
ance.

//. U. Bigelow, for plaintiff, objected that a former Argument, 
application for the same object having been disposed of, the 
present application could not be entertained.

C E. D. Wood, for defendant Lachance. On the former 
application the merits were not considered, and consequently 
the present application is properly made.

r9th April, 7907.]

Newi.anns, J.—After a careful consideration of the Judgment. 
English authorities, I have come to the conclusion that I 
have not authority to make the order. In a number of Eng-
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Judgment. 

Newlands, J.
lisli cases an order was refused, although all the necessary 
material was produced, because an application for the same 
order had been previously refused on the ground that the 
material then produced was insufficient. In these cases it can 
hardly be said that the application disposed of by the first 
order was heard on its merits. It can only be said that it 
was disposed of on the merits of the material produced.

In the Queen v. Pickles,x where a rule for a mandamus 
obtained by churchwardens had been discharged with costs 
on the ground that their atlidavits were imperfect, and a 
subsequent rule was obtained by the same parties on the 
same ground on amended affidavits, the' Court refused to 
hear the second application on the merits and discharged the 
second rule also with costs.

In Queen v.‘ Manchester.- it was held that where a party 
applying for a certiorari fails from the incompleteness of 
his affidavits he will not have a certiorari granted to him 
upon fresh affidavits supplying the defect. Lord Denman, 
C,J., in giving judgment, said: Now if the Court can in 
any case be deprived of discretion as to granting a certiorari 
it is under such circumstances as these. For the rule of prac
tice, if not altogether universal and inflexible, is as nearly 
so as possible, that the Court will not allow a party to suc
ceed on a second application who has previously applied for 
the very same thing without coming properly prepared.”

In Jojincs v Collinson,3 where the defendant applied for 
security for costs and his affidavit was defective because he 
swore he was informed and believed plaintiff resided abroad, 
but did not give the grounds of his belief, a second applica
tion in which this defect was cured was refused because the 
previous rule was disposed of on the ground of the insuffi
ciency of the affidavit.

‘(1842) 12 L. J Q. B. 40; 0 Jur. 1039. *(1857) 8 A. & E. 413; 
ft XV. R. 751 ; 29 L. T 247. *(1844) 13 M. & XV. 588; 2 D. & L. 
449; 14 L. J. Ex. 2; 8 Jur. 1010.
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In all these eases the second application Mas refused be- Judgment, 
cause the party had not come properly prepared the first Newlandw.J. 
time, and in none of them was the first application heard on 
its merits.

The rules which apply in cases like the present are con
cisely given by Lord Justice A. L. Smith, in Preston Bank- 
in fj Co. v. Win. Allsup tf- Sons* where he says: “This is 
not an application to rehear a matter before the order has 
been drawn up and perfected. Nor is it an application to 
vary an order which has been drawn np not in accordance 
with the order pronounced by the Judge. Nor is it an appli
cation that the Judge should make an order supplemental 
to the order drawn up; but it is an application that he 
should rehear the order made and perfected, and make an
other in its place. Jn my opinion the Judge had no juris
diction to do this, though in the three former cases he might 
have done so.*’

The summons will, therefore, be dismissed with costs to 
plaintiff in anv event.

Application dismissal.

*(189fi) 1 ('. I). p. 141 : 64 L. J. Ch. 196: 12 R. 51 ; 71 L. T. 708; 
13 w. li. li:;i c. A.



T K li IU Toit IKS LAW H K PORTS. VOL.

Statemniit.

Argument

.IiuIgmiMil,

.lull N Alll-'.l.l, KXUIM-: AXU MAI III N K WORKS CO. 
LTD. v. SCOTT.

Il W. r.. R. 2T2.

Homestead Hesidenec of cj-iration debtor -Exemption Adrertisc- 
ment of sali under mention Suspension of publication of 
ueicspapir Substantial compliance iritli Unie .là /—Instituting 
proceedings to confirm sale Sir cari ni/ affidavit of execution of 
transfer.

A quiirtvr section of laiirl. nil hough nil the land owned by an exe
cution debtor, is not his ” homestead " within paragraph 0 of s. -2 
of The Exemptions Ordinance, where lie lias not occupied it for 
nine years and appears to have no animus revertendi.

Where the advertisement of a sale under an execution had been pub
lished in n weekly paper, and had appeared in every issue of the 
paper published during two months, but there had been no issue in 
two weeks of the period.

Held, that, it not appearing that the sale of the property had been
affected in any way. there had I..... a suflicient compliance with the
provisions of Rule .'>04 of Tin dudiiature Ordinance.

Proceedings to confirm a sale of lands under a writ of execution 
are proceedings under Tin Land Till's Act. 189 4. not in the cause 
in which the writ issued, but that the proceedings are entitled in 
the cause and not " In the matter of The Land Titles Act." is 
nevertheless no objection to them.

An allidavit of execution of a transfer upon a sale under a writ of 
execution sworn before the Clerk of the Court, is bad. but leave 
may be given to reswear it pending an application to confirm the

[Wktmorh. J., loth. Kith March. 1907.
\llth Map, 1907.

This was an application by Henry Abell to confirm the 
sale to him of certain 1 amis of the defendant under a writ 
of execution issued in the action. The facts sufficiently ap
pear from the judgment. ,

E. .1. Me Lory, for applicant.
E. L. Eltcood, for defendant.

[11th May, 1907.]

Wetmouk. .1. -The land in question, consisting of a 
quarter section, or IfiO acres, was according to Scott's affida
vit patented to him ns a homestead on the 13th August, 
1 M2, he having taken up the same ns a homestead under 
the provisions of The Dominion Lands Act.1 lie lived on

* It. 8. C. (1880) c. 64.
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tin* land until the month of November. 1898, when he 
moved therefrom, and since such removal he has continu
ously rented it down to the present time. He has not taken 
up any other land in this Province or in the Province of 
Alberta or elsewhere as a horn stead, and he states in his 
affidavit that this quarter section is the only land which 
lie ever owned or now owns as a homestead. It is claimed that 
this land is exempt from seizure under sec. 2. par. 9 of The 
Eremplions Ordinance.-

It is urged that the expression i% homestead ” used in 
par. 9 of this section means a * within the mean
ing of The Dominion Lands Act* T am of opinion that 
this contention is not correct. So far as 1 am able to dis
cover the expression in the last mentioned Act relates en
tirely to the entry for the land. The Act provides that a 
person who intends to apply for land, which he may secure 
by performing certain duties of improvements and settling 
upon the land and without the payment of money (except 
a small entry fee), may make what is called a “ homestead 
entry.” When a patent is issued in respect to any such 
land it is not described as a homestead. Moreover, if I 
held the contention urged on behalf of Scott to be correct 
the result be that paragraph 9 of the section would
only apply to land with respect to which the owner had per
formed homestead duties under The Dominion Lands Ad*: 
it would not apply to land which the owner had acquired 
by purchase or in any other way.

I am satisfied that the Legislature never intended that 
the paragraph should have such a limited operation. The

q 1898) Con. Ord. c. -7, s. 2. which in part provides ns follows : 
'* The following real and personal property of an execution debtor 
and his family is hereby declared free from seizure by virtue of all 
writs of execution, namely : . . . (0) The homestead, provided the 
same be not more than one hundred and sixty acres ; in case it be 
more the surplus may be sold subject to any lien or incumbrance 
thereon. (10> The bouse and buildings occupied by the execution 
debtor and also the lot or lots on which the same are situate accord
ing to the registered plan of the same to the extent of fifteen hundred 
dollars.” * Supra. * Supra.

lodgment. 
Wettr.ore, .1.

4541

61
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__ *nt* of the paragraph was to secure to persons of the
Wetmore, J. farmer class as against their creditors a means of livelihood 

by which they uouid support themselves and their families. 
Jt might be urged that paragraph 10 of sec. 22 of The Ex
emptions Ordinances,8 would effect that purpose if 1 gave 
paragraph 0 the limited operation contended for. But I 
am of opinion that cases would frequently arise when that 
paragraph would not carry out the intention of the Legisla
ture so far as the farming classes are concerned. I may 
add that 1 am inclined to the opinion that paragraph 10. 
while not limited to such purpose, is intended principally 
to cover the cases of persons residing in cities, towns, or 
villages, and having small holdings.

Now, the word “ homestead ” in an English word, and is 
found in all the dictionaries. T see no reason why it should 
not in construing the Ordinance in question be given its 
plain, ordinary meaning. I find in The Standard Dictionary 
that it is defined as follows: “The place of a home: the 
house, and adjacent land occupied as a home.” The land in 
question cannot under such a definition be held to be the 
homestead of Scott. Neither he nor his family have lived 
there for nearly nine years. It has not during all that time 
been occupied by him or them as a home, lie has rented 
it to other persons. He docs not state, or can I infer that 
he left the property animo revertendi. In fact under the 
circumstances I must infer that he has no present intention 
of returning to it. 1 therefore hold that the laud is not 
exempted from seizure under execution.

It is claimed in the next place that the sale was not 
sufficiently advertised. Buie 364 of The Judicature Ordin
ance* provides that the “officer shall not sell the land . .
until three months notice of such sale has been posted in a 
conspicuous place in the sheriff’s and clerk’s offices respec
tively and published two mouths in the newspaper nearest

1 Quoted supra. 'Con. Or<l. HSUO) c. 21.

42 2323
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the land to lie sold.” The sale took place on the 9th Feb- Judymmt
ruary, 1907. Tlie notice of sale was published in the Wetmore, J.
“ Elkhorn Advocate ” (the newspaper nearest the land) in
the issues of the 8th, 15th, 22nd and 29th of November,
and of the 6th, 13th and 20th of December and of the
24th and 31st of January. This paper was published weekly :
that is, that was the usual course. It will Ik? observed that
the notice was not published on the 27th December or the
3rd, 10th or 17th of January. In order to make two months
publication in successive weekly issues of the paper it ought
to have been published on the 27th December and 3rd of
January. The reason why it was not published is that there
was no issue of the paper between the 20th December and
the 24th January. The proprietor after the 20th December
proceeded to instal a new press and engine, he shipped his
old press away, and owing to delays in the receipt of parts
of his engine he was not able to resume publication of the
newspaper until the 24th January.

It has been urged, that the provisions in the Ordinance 
respecting publication of notice are merely directory, that 
the omission to comply therewith at the most is only an 
irregularity and will not avoid the sale, and I have been 
referred to Jarvis v. Brocke7 and Connor v. Douglas.9 I 
may say with great diffidence that I would hesitate before 
I adopted the conclusions reached by the Courts in these 
cases in so far as the effect of an omission to publish the 
notice of sale for the term prescribed by the Legislature is 
concerned. I am inclined to the opinion that the law was 
more correctly laid down bv Draper, C.J., and Mowat,
X .C. Moreover, the section of the Ordinance is not merely 
imperative, it does not say that the officer shall publish 
the notice, it says that he “shall not sell” the lands until 
the prescribed publication is made; it is prohibitive. It is 
not necessary, however, for me to express a decided opinion 

1 (1853) 11 U. C. Q. B. 299. e (1808) 15 Grant 456.
VOL. VI. T. L. REPTS.—21
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Judgment, upon the question, because I am of opinion that the require-
Wftmore, J. ments of the Ordinance have been complied with. That is, 

starting from the 8th November, when the first publication 
of the notice appeared, it was published in each and every 
issue of the paper for two months. That is, the notice ap
peared in every issue of the paper that was issued dur
ing those two months. In Connor v. DouglasDraper, C.J., 
is reported as follows : “ When it was enacted that the list 
should be published for three calendar months the meaning 
was that in every Gazette published in the three months next 
after the first publication of such advertisement the pub
lication should be repeated ... I conclude therefore 
that under the Act . . the sheriff’s duty was to publish
the list of lands to be sold for taxes together with . . a 
notification of the day of sale in each weekly number of the 
Royal Gazette which should lie issued within three months 
from the first publication.'* I think that this is very fairly 
put and I agree with it. The principle of it is applicable 
to this case. It was urged that to give effect to that would 
involve this proposition, namely, if a notice appeared in one 
or two issues of a paper and the subsequent issues were for 
some reason stopped, it would be a compliance with the 
requirements of the Ordinance. I do not see that that 
necessarily follows, because the Court must be careful to see 
that there is a substantial compliance with the Ordinance. 
In this case only two issues of the paper were not made 
during the two months, no person has been misled, and the 
sale of the property has not been affected in any way, at 
least, there was no claim that it had been. I therefore hold 
that in this matter there has been a substantial compliance 
with the provisions of the Ordinance.

It was further urged that the proceedings on the appli
cation should be intituled “ In the matter of The Land 
Titles Act, tfr./' instead of being intituled, as they were,

,

(1868) IB Grant 456, at p. 468.
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in the Court and cause in which the execution issued. I Judgment, 
am of opinion that the proceeding to confirm a sale under Wotmore, J. 
execution is a proceeding under the Act, and not a pro
ceeding in the Court. But I do not see that the intituling 
them in the Court and cause invalidates them, nor do I see 
that the omission to intitule them “ In the matter of The 
Land Tilles Act, <6c.," invalidates them either. In fact I 
do not see why they need lie intituled at all, although to 
intitule them in the Court and cause may afford a convenient 
method of setting forth some of the facts without prolixity.

The affidavit of the subscribing witness to the execution 
of the transfer was sworn before the clerk of the Court. This 
is clearly bad. Section 145 of The Land Titles Act, 189!,, 
prescribes the officers before whom affidavits of this char
acter shall be sworn and the clerk is not one of them. It 
was mged that it was not necessary to bring the transfer 
liefore the Judge on an application to confirm a sale, that 
the application is to confirm the sale not the transfer. That 
is so, but the transfer is part and parcel of the sale. It is 
the instrument by which effect is given to it, and sec. 132 
of the Act provides that the order of confirmation is to 
be indorsed on or attached to the transfer. This clearly 
contemplates that it shall be brought before the Judge, and 
if brought before him he must pass upon it. I was asked 
to allow the attesting witness to swear to the affidavit be
fore a proper officer. This was objected to on the ground 
that the application must stand or fall on the material 
produced when the appointment was taken out, and I was 
referred to Kerr Co. v. Suler,11 decided by me. That was 
an application for security for costs, and the affidavit in 
question, which was the only one on which the application 
was based, was bad in substance. I ought not to have is
sued a summons upon it at all. In this case the material 
on which the appointment was made was substantially cor-

”R. S. C. (1906) c. 110. “ (1907 ) 5 W. L. R. 256; Vol VI.,
Part 2, Terr L. R. 255.
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■Imigiii^nt. rect, only the attesting witness, through what I conceive 
wvtmurH, .1. to he a very natural mistake, swore to his affidavit before 

the wrong officer. It is quite usual to allow mistakes of 
that character to he corrected. Moreover, sitting as I am 
in this matter as a persona designata, I am not as strictly 

by technical rules as I would he if I was dealing with 
a matter in the Court. I will allow the affidavit to he re
sworn. Subject to that being done I will confirm the sale.

Sale confirmed.

LEIB v. LEIB. 
ii W. I>. R. .102.

Alimony—Adultery on part of wife.

Whore adultery is proved to have been oommitted by a wife after her 
desertion by her husband, she will not be granted alimony.

[ Nr.wi.AND8, J.. 16th July, 1907.

statement. This was an action for alimony on the grounds of de
sertion, cruelty and adultery on the part of the husband, and 
these grounds were proved to be true bv evidence given at 
the trial. The defence was adultery on the part of the plain
tiff subsequent to the desertion of her by her hus*

Ii. Rimmer, for plaintiff.
IV. M. Marlin, for defendant.

\10th July, 1007.]

Judgment. Newlands, J. It was argued by Mr. Rimmer, counsel 
for plaintiff, that adultery of a wife after desertion was no 
bar to an action for alimony, and be cited Ooodden v. Good- 
den,1 where it was decided that the Court had the power 
to grant alimony in the case of a judicial separation for 
cruelty on the part of the wife. In giving the 
judgment of the Court of Appeal, Kaye, L.J., says: “The 
granting or refusing of alimony after a divorce a mensa

1 (1891) P. L.; 65 L. T. 542 ; 40 W. R. 49.
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et thoro seems to have been a matter upon which the eccles
iastical Courts exercised a large discretion. It appears to 
have been their practice not to grant alimony to a wife 
divorced a mensa et thoro on the ground of her adultéry, but 
no doubt is thrown upon the jurisdiction of the Court to 
do so.2

In Ontario, where the statutory provisions as to granting 
alimony are exactly similar to our own, it has always been 
held that adultery was a bar to an action for alimony against 
a husband : for example in Severn v. Severn? the Court de
prived the wife of alimony and exonerated the husband 
from paying same under an existing decree on account of 
adultery committed by her; and in Nelligan v. Nelligan,* a 
Divisional Court held in appeal that the only bar to an 
action for alimony against a husband who is living separ
ately from his wife is cruelty or adultery on the part of 
the applicant.

In this case I have found the wife guilty of adultery and 
will, therefore, dismiss the action.

Action dismissed.

CLARK v. CITY OF CALGARY. 
6 W. L. 11. 622.

Municipal laic—yon-repair of streets—Right of action.

The provisions of The Municipal Ordinances in force in 1893 or subse
quently relating to the repair of sidewalks, etc., are not applicable 
to the City of Calgary, although not expressly declared inapplicable 
by the special Ordinance incorporating the city which was passed 
in that year.

Although a duty to repair streets may be expressly imposed upon a 
municipality, no action lies against it for damages for injuries re
sulting from non-repair.

I [Court en banc, 10th July, 10th July, 1907.

An appeal from the judgment of Harvey, J., 5 W. L. R. 
292, in favour of defendants in an action for damages for

•See White v. White (1859), 1 Sw. & Tr. 591; 6 Jur. (N.S.) 28; 
1 L. T. 197. • (1867) 14 Grant 150. 4 (1895) 26 Ont. R. 8.

Judgment. 
Newlands, J.

Statement.
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Statement, injury suffered by the plaintiff caused by the non-removal of 
snow and ice from one of the streets in the city of Calgary.

James Short, for plaintiff. The City of Calgary has 
never been exempted from the operation of The Municipal 
Ordinance and its provisions still govern the corporation. 
The liability for failure to repair sidewalks, etc., contained 
in sec. 275 of The Municipal Ordinance, Con. Ord. (1888) 
chap. 8, in force at the date of the city’s charter, Ordinance 
No. 33 of 1803 was continued by sec. 1 of that Ordinance.1

John S. Hall, K.C., for defendant.

\t6th July, 1907.]
Judgment. The judgment of the Court (Sifton, C.J., Wetmore, and 

Scott, JJ.), was delivered by

Wetmore, J.—T am rather inclined to the opinion that 
the portion of section 1 of the charter was merely intended 
to cast upon the city the financial obligation, or obligations 
of a like character, for which the town of Calgary was liable 
at the time of the passing of the charter and was not intended 
to practically -incorporate into the city’s charter sec. 275 
of The Municipal Ordinance then in force or any portion 
of that Ordinance. Taking the whole purview of the pro
viso into consideration, it seems to be more aimed at the 
carrying over against the city the liabilities, etc., which, 
at the time of the passing of the charter, existed or had 
accrued against the town in favour of any person or corpor
ation, and the performance by the city of any present 
duty which the town at the time was bound to carry out as

1 Section 1 of Ord. No. 35 of 1803, incorporating the City of 
Calgary, is ns follows: “ Provided further that tlie corporation of the 
municipality of the town of Calgary shall not he deemed to he dis
solved by this Ordinance, hut the same shall always be deemed to be 
the same corporation ns that known hereunder ns ‘ The City of Cal
gary.' And provided further that the said corporation or ‘The City 
of Calgary ’ shall not he by virtue of this Ordinance relieved from 
any duty, obligation, liability or indebtedness heretofore or now 
owing, existing or due to any person, persons or corporations by 
reason of or by virtue of any Act. statute, law or ordinance, contract 
or proceeding heretofore passed, existing, or in force.”
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regards any person or corporation or which such person or 
corporation had at such time the right to claim or en
force as against the town. It did not intend to introduce 
the provisions of The Municipal Ordinance so as to create 
any subsequent duty, obligation, liability or indebtedness 
against the City.

The charter contains very full provisions for the govern
ment of the city, and for laving out and controlling its 
streets, for constructing and controlling sewers, drains, 
ditches and water courses, and for building and repairing 
sidewalks, and for removing snow and ice from sidewalks. 
Section 158 provides that “ Every public street, road, square 
or other highway within the city shall be vested in the city, 
and shall be kept in repair by the corporation.’’ This section 
embraces all that was required to be done in so far as the re
pairing is concerned by sec. 275 of The Municipal Ordinance 
hereinbefore mentioned, because repairing the streets, roads, 
squares and highways embraces and includes repairing the 
sidewalks, crossings, sewers, culverts, approaches and grades. 
I can nowhere discover in these enactments or any other 
portion of the charter any enactment giving a right of action 
fur default to keep in repair any such works, and I cannot 
bring my mind to the conclusion that this provision was left 
out because the Legislature intended that section 275 of The 
Municipal Ordinance was applicable. The preamble to the 
charter recites that the petition prayed, that " The Municipal 
Ordinance and all amendment thereto be repealed so far 
as they affect the said corporation and that all necessary 
municipal powers l>e granted to the City of Calgary,” and 
that “it is expedient to grant the prayer of the petition.” 
No doubt the recital is no part of the enactment, but it can 
be îeferred to for the purpose of ascertaining the intention 
of the Legislature where such intention is not otherwise as 
clear as it might be. In view of this recital and the very 
full provisions of the charter and the general character of

Judgment. 

Wetmure, J.
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Judgment. 
Wetmore, J.

them, 1 am of opinion tlint the provision relating to the 
right of action was omitted from the charter deliberately, 
that sec. 275 of The Municipal Ordinance referred to did 
not apply to the city, and that no corresponding section of 
a similar character in any subsequent Ordinance is applic
able.

It is clear that the act complained of is a non-feasance ; 
and in Piclou v. Geldert,2 Sydney v. Bourke,3 and St. John 
v. Campbell * it was held that a corporation such as the 
defendants' is not liable to a civil action for negligence by 
way of non-feasance unless authority is given by the Legis
lature to maintain such an action, and as the provisions 
which were in the old ordinances are not applicable to the 
city, there is no such authority to bring an action against 
the defendants for such a cause. It was urged that this 
case was distinguishable from the three cases which I have 
cited because there was a duty or obligation cast upon the 
defendants by sec. 158 of its charter to repair the streets, 
etc., but in Sydney v. Bourke the Lord Chancellor in giv
ing judgment6 recognizes the law to lie that the casting 
upon a corporation the mere duty to repair does not give 
right to a civil action, lie is reported as follows :

“ In the series of cases ending with Cooley v. Newmarket 
Local Board, in which it has been held that an action would 
not lie for non-repair of a highway, the duty to repair 
was unquestionable, and it was equally clear that those 
guilty of a breach of this duty rendered themselves liable 
to penal proceedings by indictment or otherwise; the only 
question in controversy was whether an action could be 
maintained. The ground upon which it was held that it 
could not—even where the duty of keeping the roads in 
repair had been in express terms imposed by statute on 
a corporate body—was, that it had long been settled that 
though a duty to repair rested on the inhabitants, subject-

* (1803) A. C. 524 ; 63 L. J. P. C. 37; 69 L. T. 510; 42 W. R. 
114. P. C. *(18(15) A. C. 433. 411*9.-) 26 S. <\ It. 1. ‘At p. 443.
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ing them to indictment in case of its breach, they could Judgment 
not be sued, and that there was nothing to show that the 
Legislature in transferring the duty to a corporate body 
had intended to change the nature or extent of their lia- 
bility.”

I am of opinion, therefore, that the judgment of the 
learned trial Judge was correct, that his judgment must be 
nilirmed and this appeal dismissed with costs.

A inteal dismissed with costs.

He SAXDISOX.
0 W. L. It. 615.

Will—Vesting of shares■—Divide and pay—Survivorship.

A testator by his will directed his executors and trustees “ to divide 
all my estate share and share alike among my children and to pay ” 
his or her share to each upon their respectively attaining twenty- 
one or marrying. The income, and if necessary part of the corpus, 
was to lie expended upon maintenance and education, and regard 
was to be hail to this necessity in paying over any share. If none 
of his children survived the testator the estate was to go to charit
able institutions.

field, that the direction to divide could not be separated from the 
.direction to pay. and that consequently the shares did not vest, but 
the share of a child who survived the testator and died before the 
time for payment arrived was divisible among the children who 
survived until that time.

[Court en banc. 10th, 17th July, 1001.

Appeal from the judgment of Harvey, J., 5 W. L. R. 316, statement, 
on an application by the widow of a testator to have deter
mined certain questions arising under the will dated 10th 
March. 1905, which was, so far as it is material, as follows:

“ I give all my property both real and personal unto my 
said trustees in trust, to convert the same into money 
whenever and at such times as my said trustees shall think 
proper. And to invest the proceeds in any manner they 
may deem best, with power to van* such investments at their 
discretion, and to pav the income from such investments, 
or any income arising out of my estate, to my children for 
their proper maintenance and education or to such as are
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Sutemtiiit. under age. Should the said income not be sufficient then 
my said trustees are to use such portions of my estate 
us they may deem best for such support and education. 
Should there be any surplus from the income of my said 
estate, my said trustees are to invest the same as they 
deem best.

“ I desire my trustees to divide all my estate share and 
share alike among my children and to pay to each of my 
sons on attaining the age of twenty-one years or my daugh
ters in attaining the said age of twenty-one years or marry
ing. his or her share. Provided that such share or shares 
can be paid without in any way being injurious to the rest 
of my estate, and in arriving at the proportion due to each 
child I wish my trustees to take into consideration the 
amount that would be necessary to maintain and educate any 
child or children that may be under age at the time of 
making the payment of any share to any child or children. 
Should none of my children survive me T direct my said 
trustees to give all my estate at such time or times and in 
any manner they may deem best to such educational or 
charitable institutions in Edmonton as they may select.”

The testator left him surviving five infant children, of 
whom two died, without having married and without having 
attained the age of twenty-one years. The widow applied 
to have determined (1) what interest, if any, the deceased 
infant children took in the deceased’s estate, (2) what in
terest, if any, the personal representatives of the deceased 
are entitled to in the said estate, (3) what interest, if any, 
the applicant is entitled to as one of the next of kin of 
the deceased children, (4) when the said representatives or 
the applicant are so entitled, if at all, and (5) whether the 
said representatives or the applicant are entitled to such 
portion or interest, if any, in specie.

The application came before Harvey, J., who decided 
that under the true constmction of the will the interest of 
the deceased children had not vested at the time of their
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death, but that the period of vesting of the interests of all 
the children was postponed until they respectively attained 
the age of twenty-one years or married ; and that the appli
cant, therefore, was not entitled to any share in the testator’s 
estate. The widow appealed, and the appeal was heard be
fore Siftox, C.J., and Wetmore, Scott and Stuart, JJ.

J. E. Wallbridge, for the widow.
X. D. Heck, K.C., for the executors and the surviving 

children.

[17th July, 1907.]

The judgment of the Court was delivered by

Stuart, J. :—I am of opinion that the judgment was 
right and that the appeal should be dismissed. It was 
urged very strongly that in endeavouring to arrive at the 
intention of the testator, as expressed in the first sentence 
of the second paragraph of the will, the Court should make a 
distinct pause after the word children and should treat the 
clause, I desire my trustees to divide all my estate share 
and share alike among my children,” as constituting by it
self and apart from the succeeding words a clear gift of the 
estate to the children, and should look upon what follows 
only as postponing the time of payment. If I could admit 
the propriety of so dealing with the testator’s words, I 
should have then no difficulty, under the authorities, in 
holding that the interests of the children had vested imme
diately upon the testator’s death. But the well known rule 
is that the will must be read as a whole, and it seems to me 
that this rule should apply with still greater force when 
we arc dealing, not with the whole will, but with a single 
sentence of it. If it is not allowable to cut the whole will 
up into pieces in order to interpret it, surely it is still 
less allowable to cut a sentence up into pieces, in trying to 
arrive at its meaning. Reading the whole sentence, there-

Statement.

Judgment.
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Judgment. fure> together, I feel confident that the intention was that 
Stuart,.!, there should he no “ dividing v until the time came to pay.

In view of the provisions of the other portions of the 
will, it is very clear that there could, at any rate, he no real 
dividing in any tangible sense until that time. Up to that 
time there could only lie at best an imaginary division. 
I think that the testator used the word “ divide ** with the 
idea that it had a real meaning and, therefore, that lie must 
have intended it to refer to a division at the time when pay
ment was to be made and when a very large portion at any 
rate of the expenses of education and maintenance bad been 
ascertained. It may be said that when the eldest child 
reached the age of twenty-one years he would be entitled to 
his share, and that unless all the shares were then vested 
his share might subsequently be increased by the death of 
a child who was still under age: and it may also be said 
that the share of the eldest would still be uncertain by rea
son of the necessity of spending further sums in the main
tenance and education of the younger children. But I 
think the will leaves it in the discretion of the trustees, 
when they come to decide on the share of the eldest, to 
reserve any sum they see fit for the latter purpose before 
making the division, and the fact that a younger child 
might still die before reaching twenty-one would, I think, 
not be sufficient to prevent them from making a real, al
though not necessarily a final, division in order to decide 
on the amount of such share. I think, therefore, the sen
tence must he read as meaning that the trustees are to divide 
and pay at the same time, and that it is not allowable to 
separate the first part of the sentence from the remainder 
in order thereby to establish a present gift. This being so, 
1 think the learned Judge was right in refusing to distin
guish this case from the other cases such as In re Parker 
when there was a simple direction to pay. 1 cannot discover

‘(1880) 16 Cb. D. 44.
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any sensible distinction* between a direction to pay a fund 
to the members of a class in equal shares when they at
tain a certain age, and a direction to divide the fund 
among the mem Iters of the class and to pay each one his 
share on attaining that age. A direction to pay in equal 
shares, it seems to me, necessarily implies in any case 
that a division must take place at least immediately before 
the payment, and that is all I can gather, from the words 
of the sentence 1 am discussing, that the testator meant in 
this case.

This conclusion is, I think, greatly strengthened by the 
provisions of the first clause of the will. The whole estate 
is there treated as a single fund, the income of which the 
trustees are directed to apply in the maintenance and educa
tion of the children. There is no suggestion whatever that 
the corpus is to lie divided into a number of shares, and 
that the income from each share is to he applied in the 
maintenance and education of the child to whom it belongs. 
The absolute discretion given to the trustees to use the 
whole income as they see fit, or to use even a portion of 
the corpus if necessary for the maintenance and education 
of the children generally, seems to me entirely inconsistent 
with the supposition that the testator had in mind a divi
sion of the estate into aliquot parts immediately upon his 
death. The very fact, moreover, that all this is provided 
for by the testator first, liefore making any mention of a 
division at all, and that it is not until he comes to deal 
with the question of payment that he speaks of a division, 
is an additional evidence to my mind that the division was 
not intended to oi>erate at the beginning.

The case is clearly one to which the principle laid down 
in In re QossUng, Gossling v. Elcock,2 must be applied. 
This ease was decided by the Court of Appeal and is a 
much later one than any of those cited by the appellant. 
I think it must, therefore, be taken to express the view of 

*(1003) 1 Ch. 448; 72 L. J. Ch. 433.

Judgment
Stimrt^J.
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Judgment. 

Stuart. J.

[VOL.

the law upon such cases, which is now entertained by the 
Courts in England ; and although the interests in that 
case were held to have vested, yet it will be observed that, 
as in Fox v. Fox,3 so in the case referred to, the testator 
had used the expression “the presumptive share” of each 
child, and had given directions as to maintenance or ad
vancement out of such “ presumptive share.”

The only point which has given me any real difficulty in 
the case is suggested by the provision at the end of the 
will that “ should none of my children survive me, I direct 
my trustees to give all my estate ... to such educa
tional or charitable institutions in Edmonton as they may 
select.” It was argued that the inference to be drawn from 
these words is that the testator intended that if even one 
child survived him even for a short time and whether such 
child attained the age of twenty-one or not, he would take 
the estate. The will, however, is evidently rather carelessly 
drawn and I doubt very much whether the testator intended 
by that clause to do anything more than to do his best to 
see to it that his wife should get no part of his estate, avd, 
that being so, I think the real inference to be drawn is that he 
intended to create a right of survivorship among his child
ren. At least I think this latter inference can as easily be 
drawn as the former one, and it is, I think, more consistent 
with the first part of the will wherein the testator directs 
the maintenance and education of his children generally out 
of the general fund.

The appeal will, therefore, be dismissed and the order of 
Mr. Justice Harvey affirmed, but as the interpretation con
tended for by the appellant was one to which the will was 
fairly open and as the difficulty was caused by obscure 
language used by the testator himself, the costs of this 
appeal as well as the proceedings below should be borne by 
the estate.

Direction accordingly.
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PARADIS v. HORTON.

Simili debt procedure—“ Debt whether pa gable in money or 
otherwise"—Setting aside proceedings.

In an action for 8(H), being the value of twelve loads of straw at 
$5 a load, the unpaid balance of rent for a farm leased by the 
plaintiff to the defendant at a rental of a two-thirds share of the 
whole crop ; and also to recover $15 for money had and received. 

Held, that the claim for the value of the straw was not properly 
brought under the Small Debt Procedure. The words “all claims 
and demands for debt whether payable in money or otherwise ” do 
not extend beyond cases where there is a debt created in the pro
per sense of the word, clearly recognized as such, and there is an 
agreement that such debt is to be paid in something other than

Held, also, that, although a claim clearly within the Small Debt Pro
cedure was joined with such claim, the process was nevertheless bad 
and must be set aside.

[Wktmork J., March 1.5th, 1904.

This was a summons to set aside a summons under the 
Small Debt Procedure and to strike out the statement of 
claim on the ground that the action was not properly 
brought under that procedure, and that the proceedings 
were therefore in abuse of the process of the Court. There 
were two claims, one for $15 00 for money had and received, 
and one for $00.00, being the value of twelve loads of straw 
at $5.00 each, the unpaid balance of the rent of a farm 
leased by the plaintiff to the defendant at a rental of a 
two-thirds share of the whole crop.

J T. Brown, for defendant.
E. L. Elwood, for plaintiff.

[15th March, 1901]

Wktmore, J.—The claim for money had and received 
unquestionably comes within the Small Debt Procedure, and 
that is not disputed. The defendant’s counsel claimed that it 
would be sufficient if one of the alleged causes of action was 
not within the small Debt Procedure since it would be an 
abuse of the process of the Court if the plaintiff had a cause 
of action which could only be brought under the ordinary 
practice and another cause of action which was by itself with-

Statement.

Judgment.

VOL. VI T. L. REPTS.—22
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Judgment, in the Small Debt Precedure, and did not bring two actions.
Wetmore, J. I think that he is correct in this respect. The contention 

is that the alleged cause of action for the value of the straw 
is not within the Small Debt Procedure. This I take to be 
a case where it is claimed that the plaintiff let his farm to 
the deferdant on shares and that he has not received the 
share he is entitled to or all of it that he is entitled to. 
The question turns upon the construction to 1>e given to 
Rule 002 of The Judicature Ordinance. That rule provides 
that “In all claims and demands for debt, whether payable 
in money or otherwise, where the amount or balance claim
ed does not exceed 8100 00, the procedure shall, unless 
otherwise ordered by a Judge,” be as prescribed in that 
part of the Ordinance. I must say I feel some difficulty in 
putting a construction on that rule, and I can find no 
authorities that will assist me in the slightest degree. The 
legislation seems to be peculiar and entirely sni generis.

A debt is generally understood to be a liquidated sum of 
money payable by one person to another at least that is 
my conception of a debt. I never understood that an agree
ment to deliver specific articles or a specific article would 
constitute a debt ; a failure to deliver the specified article 
would entitle the person to whom the delivery ought to 
have been made to bring an action for unliquidated dam
ages, for the failure to deliver it would not create a debt due 
to him in the ordinary sense of the word. But the rule 
provides that the action is to be brought under the pro
cedure for all claims for debt whether payable in money or 
otherwise. Some meaning must be given to those words 
“ or otherwise.” I was disposed to think that whenever 
services were performed or acts done which were usually 
paid for in money, and it was agreed that they should be 
paid for by the delivery of some specified article or articles, 
or by the performance of some specified work, that 
would create a debt within the meaning of the rule, but it
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occurs to me that to lay that down would be simply to re- Judgment, 
duce a very large proportion of what is known as barter Newlands, J. 
and exchange to a mere matter of indebtedness between the 
parties. For instance, A and B agree to exchange horses.
A delivers his horse to B, relying upon B’s promise to de
liver his horse to him ; B fails to do so. That would, if I 
decided as I was so disposed to think, constitute a debt due 
from B to A payable by a horse. Then, again, the value 
of an article is fluctuating, one day it may be worth one 
price, and another day it may increase in value. Suppose 
A sold B a pony to be paid for six months afterwards by 
100 bushels of wheat. At the time of the sale, wheat might 
have been worth GO cents a bushel, at the time of the pro
posed delivery it might have increased to $1.00 a bushel or 
it might have fallen to 40 cents. The word “ paid" in the 
bargain does not appear to me to affect the question at all, 
because after all it is a barter of the pony for the grain and 
the amount which the party would be entitled to receive in 
money on failure to deliver would fluctuate.

1 can see difficulties arising in all directions were I to 
give the construction to the rule that so occurred to me.
I have come to the conclusion that in order to constitute 
a debt within the meaning of the rule that there must be 
something ascertained of a fixed or liquidated character to 
start with. For instance, A sells B a horse at a fixed price, 
say, 8150.00, to be paid for in, say, wheat, at a fixed price 
per bushel, or at market prices, according to the bargain.
I have known of bargains made in that way. There is some 
fixity about this method the indebtedness, at all events, 
is fixed. If, however, the wheat is to be delivered at 
a fixed price he may when the time for payment arrives, be 
entitled to receive in value either more or less than the 
amount of the indebtedness, according to what the ruling 
price of wheat may be at the time fixed for delivery. And 
then, again, arises at once this difficulty "that, suppose the
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Judgment, wheat is not delivered what is the person to whom the de- 
Wetmore, J. livery should be made entitled to recover ? Is it the amount 

of his indebtedness, or the value of the wheat ? Or, in 
other words, is he entitled to Sue for the debt, or for un
liquidated damages? I think the answer is obvious, the 
consideration having passed, that he would be entitled to 
recover the value of the wheat at the time it was agreed to 
be delivered. That would clearly be an action for unliqui
dated damages. Whatever construction one attempts to put 
on this rule, seems to raise difficulties, but possibly not 
much difficulty arises in such cases as I have suggested, 
when payment of a fixed sum is to be made in, say, wheat 
at market prices. When you get outside of that instance 
trouble arises ot once.

To restrict the rule to those instances presents the few
est difficulties to my mind and seeme to be the best construc
tion to put upon it. In fact nothing else that I can con
ceive of gives me any idea of a debt. In such a case as the 
present, when a farm is let on the shares, there is no fixity 
about it at all, no agreed amount, no question of fair and 
reasonable price or market price. The lesser may in the 
event be entitled to receive, comparatively speaking, a great 
deal, he may be entitled to receive very little ; everything 
depends on the yield, which may be good or bad according 
to the season. I cannot from any standpoint consider this 
a debt. Moreover, the delivery of the share cannot be call
ed rent. It cannot be distrained. It is merely a considera
tion for the use of the farm. Possibly these considerations 
may be sufficient to dispose of this case without the others 
I have mentioned.

I hold, therefore, that in order to authorize an action 
under Rule 602 for a debt payable otherwise than in money, 
there must lx? a debt created in the proper sense of the 
word and clearly recognized as such, and then there must be 
an agreement that such debt is to be paid in something else
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than money. The application must be allowed, and, as it 
is a case in which I can award costs, it must be allowed 
with costs.

Application Ailowetl.

NEW HAMBURG MANUFACTURING CO. LTD. v. 
KLOTZ.

1 W. L. R. 471.

Contract for gelling of goods—Divisibility—Condition precedent 
—Performance— Waiver

Upon a sale of a wind stacker and chaff blower of a different make 
from the threshing machine in use by the defendant, there had 
been a verbal arrangement, made contemporaneously with the writ
ten agreement of purchase, that these were to be attached to the 
threshing machine by the plaintiffs. It was found impossible to at
tach the chaff blower, and the alterations in the wind stacker neces
sary to make it work with the threshing machine had not been made. 

Held, that the contract was divisible, and that the price of the wind 
stacker was recoverable, although the plaintiffs abandoned their 
claim for the price of the chaff blower.

Held, however, that the proper attachment of the wind stacker was 
a condition precedent to the plaintiffs' right to obtain payment, and 
that under the circumstances and in view of the absence of any 
offer to make the alterations in the wind stacker, its use through a 
season, and the purchase at the beginning of the second season of 
another wind stacker in substitution for it, did not constitute a 
waiver of the performance of the condition.

[Nkwi.ands, J., 7th June, 190».

This was an action for the price of a “ Maple Bay ” 
wind stacker, chaff blower and 30 feet of rubber belting. 
These were sold by the plaintiff to the defendant under a 
written agreement which contained the usual warranty as 
to the machinery being “ well built, of good material and 
capable of doing good work when properly operated,” and 
provided that “if when started the machine should be in 
any way defective and not work well, the purchaser shall 
give notice promptly” to the plaintiffs and allow them to 
remedy the defect, they agreeing that, if this was impossible, 
the machinery should be replaced. The agreement also

Judgment. 

Wetmore, J.

Statement,



324 TERRITORIES LAW REPORTS.

Statement!

[VOL

provided that no agent should have “ any authority to add 
to, abridge or change this warranty in any manner.” The 
defence alleged was that it had been agreed that the plain
tiff should fit the wind stacker and chaff blower to the de
fendant’s threshing machine, fix the same in their respec
tive places, and make the same work to the satisfaction 
of the defendant, and that the plaintiffs had never fixed 
the machinery, whereby the defendant had been released 
from all obligation to pay for it. It appeared at the trial 
that the defendant had a J. I. Case threshing machine, and 
an attempt had been made on the part of the plaintiffs to at
tach the chaff blower to the threshing machine, but this 
had been found impo.sible, and at the trial they abandoned 
their claim for its price. The wind stacker had been at
tached by the plaintiffs to the threshing machine and the 
defendant had used it through one season, but it had not 
worked satisfactorily, partly on account of a broken wheel, 
and partly because certain alterations which recpiired to be 
made in a “ Maple Bay,” wind stacker in order that it should 
work properly upon a J. I. Case threshing machine, had not 
been made ; and the defendant stated that he had been 
obliged to continue using it because in putting on the wind 
stacker the plaintiffs had cut off a part of the threshing 
machine which prevented him putting on the apparatus he 
had formerly used for stacking. The plaintiffs’ agents had 
gone to the defendant’s place to make these necessary altera
tions; the threshing was over, but as it was very cold weather 
and as the defendant had refused to settle until the machine 
was running in the following year, they had left the altera
tions imcomplete, and the agents stated that they had not 
fixed it the next year because the defendant had purchased 
another wind stacker and was using that. The defendant 
explained that he had waited until just before the com
mencement of the threshing season and had bought the 
new wind stacker because the plaintiffs had not fixed the
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old one. There was no plea of a breach of warranty in 
reduction of damgaes or any counterclaim, and no evidence 
was given at the trial as to any damages sustained by the 
defendant.

J. F. L. Emliitnj for plaintiffs.

D. J Timm, for defendant.

[7th June, 1905. J

Nkwlands, J.—As the contract was in my opinion a 
divisible one, the fact that the chaff blower would not fit 
the defendant's thresher does not affect the balance of the 
claim, and from the evidence given at the trial, I am of the 
opinion that the agreement pleaded by the defendant is not 
a verbal alteration of the written contract, but, like the 
ageeement in Morgan v. Cri/fith*,1 it is collateral to the writ
ten agreement and upon the strength of it the latter was en
tered into. I am also of opinion that the performance of it 
was a condition precedent to the defendant's promise to pay.

In Williams’ note to Pordage v. Cole,1 the following rule 
is laid down : “ When a day is appointed for the payment 
of monye, . . . and the day is to happen after the
thing which is the consideration of the money . . .
is to be performed, no action can be maintained for the 
money . . . before performance." The alteration of
this wind stacker so that it would work pro}>erly in connec - 
tion with the defendant’s threshing machine being a condi
tion precedent and l>eing unperformed, the plaintiffs cannot 
under the above rule recover unless the defendant has 
waived the condition.

If a man offers to perform a condition precedent in 
favour of another, and the latter refuses to accept the per
formance, or hinders or prevents it, this is a waiver, and the

» (1871) L. R. 0; Ex. 70; 40 L. J. Eq. 46; 23 L. T. 783; 10 W. 
R. 057. ^ i Wins. Saund. 320.

Statement.

Argument.

Judgment.
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Judgment, latter’s liability becomes fixed and absolute.3 4 There was 
Newlands, j. no offer to perform the condition in this case. It should 

have been performed a reasonable time before the threshing 
season commenced, and if the defendant waited until a rea
sonable time before the season opened for the performance 
of the condition by the plaintiffs and nothing was done by 
them, he would, I think, be entitled to consider that they 
were not going to perform the condition and that the con
tract between them was at an end. Therefore I do not 
think that the purchase by him of another wind stacker 
was a waiver of the condition that they were to attach it to 
his threshing machine and make it work satisfactorily.

But it is contended by the plaintiffs that the defendant 
accepted the wind stacker by using it through the season of 
1903 ; that even though they did not fix it as agreed, he 
had received and accepted a substantial part of what was to 
be performed in his favour, and that if there was any condi
tion precedent its character was changed and it became a 
warranty which would oblige him to perform his part of the 
agreement ; and that as he had not pleaded the breach of 
warranty in reduction of damages or counterclaimed, they 
should recover.

There may, however, be cases of a partial performance 
where the defendant may still be at liberty to say that the 
plaintiff is not entitled to recover the contract price. Such 
a case is pointed out by BramwkLL, B., in White v. Beaton, 4 
“ Suppose,” he says, “ the guardians of a union contracted 
with a man to supply bread for the house, say 100 loaves 
per day for three months, it would be preposterous to sup
pose that if he did it for every day with one exception, in 
which he supplied 99 only, that he would not be entitled to 
the contract price. Suppose that he delivered them on the 
first day and not afterwards, is he then to be paid the con-

3 Benjamin on Sale, (3rd ed) p. 842. 4 (1861) 7 Jur. (N. S.) 735 ;
4 L. T. 474 ; 9 W. R. 751 ; 30 L. J. Ex. 373.
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tract price? That is equally unjust. It seems to me the Judgment, 
parties who would have the 100 loaves for one day might Newlands, J. 
reasonably complain that a new contract should be forced 
upon them by reason of the breach of the other party, and 
they might say ‘as to our retaining the things we cannot 
help it, for the loaves are consumed.’ ” This is also laid 
down by Blackburn, J., in /W v. Dourie,5 and by Pol
lock, C. B., in Graves v. Legyf and other cases.

But this partial performance must be a substantial part 
of the consideration. In Heilbutt v. Hickion,7 Bovill.C.J., 
says: “In some cases, however, such as where the goods 
are utterly valueless, the dealing with them by the purcha
ser has been held not to affect his right to reject and to re
fuse to pay anything for them ; as in Puulton v. Lattimtre, 8 
where the purchaser had sown some and sold other part of 
certain clover seed which had been warranted as new grow
ing seed, but the whole of which turned out to be totally 
unproductive and useless.”

In this case the acceptance of the defendant was condi
tional on the plaintiffs fixing the wind stacker as agreed, 
and he was compelled to use it for the time he did because 
the plaintiffs’ agent had so altered his threshing machine 
that he could not use his own apparatus. He used it, not 
because he wanted to but because their action compelled 
him to. During the time he so used it it was of very little 
value to him on account of numerous stoppages to fix it, 
and because he required an extra man to do the work the 
machine should have done.

I think from all the evidence the wind stacker was of no 
practical value to him, and that he did not receive such a 
substantial part of the considérâti >u as would turn the con
dition precedent into a warranty which would compel him

5 (1863) 32 L. J . Q. B. 179, at p. 181 ; 13 VV. R. 4.*>9; 6 (1854) 23 L.
J. Ex. 231. 7 (1872) L. R. 7 C. P. 438, at p. 451; 41 L. J. C. P. 228;
27 L. T. 336; 20 W. R. 1085. * (1879) 17 C. L. R. 373; 9B.&C. 250.
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Judgment, to pay for the wind stacker and look to the plaintiffs for 
Newïands, J. tht* damages he suffered.

It is also contended by the plaintiffs that the machine 
is still at the defendant's place, and has never been returned 
to them. Under the authority of Heilbult v. Hickson (supra), 
I think that the defendant had the right to throw it upon 
the plaintiffs' hands there, and was under no obligation to 
return it to them.

As to the belting no evidence was given as to its being 
delivered to the defendant, so I presume the plaintiffs drop- 
j>ed that part of their claim also.

I therefore give judgment for the defendant with costs.

Action dismissed.
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Re ALBERTA ELECTION
1 VV. L. R. 4SI.

Controverted Dominion Election—Sort h- West Territories Repre
sentation Act—Certified copy of voters' list —Canada Evi- 
denee Act Sot ice of presentation of pet it ion and nature of 
security— Receipt of securitu.

Upon the hearing uf preliminary objections to a petition against 
the return of a member of the Dominion Parliament for the Elec
toral Distiict of Alberta, due notice having been given, a copy of 
the list of voters for a certain polling sub division returned by the 
returning officer of the electoral district to the Clerk of the Crown 
in Chancery, duly certified by said clerk under his official seal, was 
put in evidence, and the petitioners identified their names thereon. 
They also swore that they were male British subjects, not Indians, 
of the fu'l age of 21 years, and that they had resided in the North- 
West Territories for over twelve months, and in the electoral diatrict 
for over three months immediately preceding the issue of the writ of 
election.

Held, that in view of the provisions of the North-West Territories 
Representation Act. R. S. C. (1880), c. 7, the evidence of the peti
tioners was admissible to prove their status, and that the voters' 
list was properly proved by a certified copy in spite of the absence 
in the Act referred of any provision, such as is found in The Fran
chise Act, 01 V., c. II, s. Iff, for certified copies of the list being 
evidence. Richelieu Election Case (18112), 2l S. C. R. 1Ü8, distin
guished.

The notice of the presentation of the petition, handed to the petitioner 
immediately before the copy of the petition, referred to the presen
tation of a petition against the return of the petitioner as member 
for electoral district of the west riding of Assiniboia (sic), but 
there was attached to the petition a certificate signed by and under 
the seal of the cleik of the Court that #1,000 had been deposited as 
security for the payment of costs, etc., in the matter of the petition 
against his leturn as member for the electoral division of Alberta.

Held, that the first notice was bad, but that the certificate gave a no
tice sufficient to comply with the provisions of s. 10 of 7 he Contro
verted Election Act, R.S.C.( 1880) c. 0, although it was not signed 
by either the petitioners or their advocate. Otlaiva Election Case 
(11)08)2 Ont. El. Cas. 01, referred to.

Objection was taken that the evidence did not show that the security 
was given in bills of a chartered bank.

Held, that the evidence was sufficient, and that the fact that the bank 
was a chartered bank sufficiently appeared from the Dominion Sta
tute extending its charter.

The cost of publishing the petition was not paid to the registrar at the 
time that the petition was presented.

Held, that this was no objection to the proceedings.
No evidence was given that any election had been held or that the re

spondent had been returned as elected.
Held, that no such evidence was necessary. Coventry Elect ion Case, 

(18011) 20 L. T. N. S. 405, followed.
Objection was taken to certain paragraphs of the petition on (lie 

ground that even if true they would not justify a declaration that 
the seat was vacant or the disqualification of the member.

Held, that the clauses should, nevertheless, not be struck on prelim
inary objection. Stanleyhndye Election Case (18011) 10 L.T.N.S. 
000, followed.

[Nkwlands, J., 19th June, 190H
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Statement. This was a hearing of preliminary objections to the pe
tition to unseat the member elected for the Dominion Elec
toral District of Alberta in the election of 3rd November, 
1904. The facts and objections taken appear in the judg
ments.

Argument.
II. M. Howell, K.C., T. C. Johnstone, for petitioners.

A. J. Andrews, Ford Jones and J. b. L. Embury, for re
spondent.

[/£>/// June, 1905.\

Nrwlands, J.—At the hearing of the preliminary ob- 
Jmlgment. jectiotis the petitioners were called and gave evidence that 

they were British subjects by birth, and had resided in the 
North-West Territories and in the Electoral District of Al
berta for more than a year prior to the issue of the writ for 
the election, and that they were not in any way discpialified 
to vote and had voted at that election. There was also pro
duced and put in evidence a copy of the voters' list for pol
ling division No. 51, No. 2 for said electoral district, and 
the petitioners identified their names thereon. This list was 
certified to by the Clerk of the Crown in Chancery under 
his official seal as being “a true copy of the list of voters of 
polling subdivision number fifty-one of the Electoral Dis
trict of Alberta, which remains on record in my office, and 
which said list was returned to me by the Returning Officer 
for the Electoral District of Alberta as the very list used by 
the deputy returning officer at said polling division at and 
in relation to an election of a member of the House of Com
mons of Canada for the said electoral district, holden on the 
27th day of October and the 3rd day of November, A. I)., 
1904, and held pursuant to a writ of election issued therefor 
and dated the 29th day of September, A. I)., 1904, and 
which said original list of voters was returned to me by the 
said returning officer for the said electoral district in the 
same plight and condition as it now appears, and said orig
inal list of voters is now on record in my office.”
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Before this list was put in a notice under The Canada 
Evidence Act of the intention of the petitioners to put in said 
certified copy was proved. This notice was served on the 
respondent's advocate ten days before the hearing and ser
vice was admitted by him.

To this evidence the respondent objected that the evi
dence of the petitioners that they were entitled to vote, and 
had voted at the election, was no evidence, and that their 
status could not be proved by the certified copy of the vo
ters’ list because there was no provision in The Northwest 
Territories Representation Actnor in any other Act making 
such certified copy evidence, and it was not a public docu
ment under the Canada Evidence Act,2

Section 4 of The North West Territories Representation Act 
provides that “Every male person shall be qualified to vote 
at the election of a member under this Act, who, not being 
an Indian, is a British subject, and of the full age of twen
ty-one years, and has resided in the North-West Territories 
for at least twelve months and in the electoral district for at 
least three months immediately preceding the writ of elec
tion.”

Section 28 provides for the appointment of enumera
tors, sec-. 29 to 32 for the manner in which they are to 
make up the list of electors, and sec. 33 piovides that the 
enumerator is to deliver the voters’ list to the deputy re
turning officer before eight o’clock in the morning of the 
polling day.

This list is not final since it is provided by sec. 44 that 
“The deputy returning officer shall, while the poll is open, 
if required by any person whose name is not on the voters’ 
list, administer to such person oath number one in the form 
P., and such oath having been taken, the deputy returning 
officer shall at once cause such j>erson’s name to be added to 
the voters’ list with the word “sworn” written thereafter."

Judgment. 

Newlands, J.

| K. 8. C. (1880) c. 7. 2 50 Vic, c. 31.
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Judgment. 

Newlands, J.
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The oath referred to is as follows: “You do swear that 
you are of the male sex and a British subject, that you are 
not an Indian, and that you are of the full age of twenty- 
one years, and that you have resided in the North-West 
Territories for at least twelve months, and in this electoral 
district for at least three months, immediately preceding the 
issue of the writ of election.”

It is then provided by sec. 45 that every person whose 
name is on the list may be required to take this oath, and if 
he refuses his name may be struck off the list, and by sec. 
40: “Every voter shall be entitled to vote whose name is on 
the voters' list, and has not been erased therefrom in ac
cordance with the foregoing provisions of this Act, or 
whose name is added to the list as herein provided."

It will thus be seen from the above provisions of the 
Act that the voters' list as prepared by the enumerator and 
handed to the deputy returning officer is by no means a 
binding list, and the fact that a person’s name is either on 
the list or not is no evidence that he is or is not qualified to 
vote, his right to vote in either case being finally decided 
by his ability to take the oath above mentioned If his 
name is on the list and he cannot take that oath he is not 
entitled to vote; on the other hand, if his name is not on the 
list, and if he can and does take this oath, he is entitled to 
vote. In the first case his name is struck off the list, and 
in the other it is added to it. This seems to me a mere de
tail which the Act compels the deputy returning officer to 
comply with, and the real criterion of a person’s right to 
vote is his ability to take the oath of qualification.

But the petitioners in this case have sworn that they 
are qualified to vote. In giving their evidence they swore 
to their qualifications in the very terms of that oath, and 
further that they had actually voted.
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It is true that it was held in the Richelieu Election Case* Judgment, 
that the status of the petitioners could only be proved by Newlands, J. 
the production of the voters’ list actually used at the elec
tion or a copy thereof certified by the clerk of the Crown in 
Chancery, but the reasons given for that judgment as set 
out in the decision of Strong, J., do not in any way apply 
to the Territories. He says,4 after reciting the provisions 
of The Electoral Franchise Act: "From these provisions of 
the statute I am of opinion in the first place that no person 
has an actual right to vote unless his name appears in fact 
to be entered upon the list of voters furnished pursuant to 
the statute by the returning officer to the deputy returning 
officer for the polling district in which the vote is tendered.
It is apparent from the whole scope of the Act, and espec
ially from the oath required to be tendered to a voter who 
claims that another person has wrongly voted in his name, 
that no person has a right to vote unless his name appears 
on the list so furnished to the deputy returning officer eith
er as a voter whose vote has been allowed, and against 
whom there is no appeal, or as a voter whose vote has 
been allowed but has been appealed against, or as a person 
who has claimed to vote, but whose claim, having been dis
allowed, is the subject of a pending appeal. The oath T. 
in the schedule of the Act has this pertinence to the ques
tion; it shows that the deputy-returning officer is to be 
guided exclusively by the list delivered to him by the re
turning officer. This oath which is to be tendered to a vo
ter who claims that he has been personated by another who 
has already wrongfully voted in his name, requires that the 
list of voters shall be actually exhibited to the claimant, 
the list referred to being manifestly the only official list in 
the hands of the deputy returning officer, namely, that 
which had been delivered to him by the returning officer.
This demonstrates that the right to vote depends 
upon a voter’s name being upon the list delivered to the

3 (1808) 21 8. U. K. 188. 4 21 8. C. K. at p. 174.
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Judgment, deputy returning officer. In short the officer in allowing or 

Newlands.J. refusing claims to vote is to be guided by the list before
him, and is to be restricted to that. The very object of reg
istration would be defeated by any other construction of the 
Act. If, then, a person whose name does not appear upon 
the list furnished to the deputy returning officer claims to 
vote his claim must be at once disallowed, and he cannot be 
permitted to sustain it by referring to the list as originally 
revised. Can it then be said that such a person has a right 
to vote? The answer must be certainly in the negative, for, 
although the name of such a claimant may, by a misprison 
of the officer who certifies the list or otherwise have been 
omitted therefrom, and he may thus be wrongfully deprived 
of his right to vote, still it cannot be said that he has a 
right to poll a vote which the officer to whom it is tendered 
could not, without a gross dereliction of duty, receive. It 
may be that this consideration is a reason why statutory 
precautions greater than the Act actually provides for 
should have been enacted to ensure accuracy in the lists 
used in the polling, but this is nothing to the purpose of 
the present enquiry. As the law at present stands no one 
can have a right to vote whose name does not appear on the 
list according to which the poll is to be taken. To hold 
otherwise and permit deputy returning officers to enter up
on enquiries as to the right of jiersons whose names do not 
appear on the list to vote, would be to set at naught the 
whole scheme of the statute, and to restore the evils and in
conveniences which it was the especial object ot the Legis
lature to obviate by providing for a system of registration."

None of this reasoning applies to Vie North Wed Tern 
lories Representation Act, the opposite being the case here, so 
that I think the judgment in that case is no authority as to 
our Act, and apparently Parliament was of the same opin
ion since it has made no provision for certified copies of the 
list of electors in the Territories being evidence, as is
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provided in Ihe Franchise ActJ although the inconvenience Judgment, 
of requiring the clerk of the Crown in Chancery to attend Newiands.J. 
with the list of electors returned to him is as great if not 
greater than in the other provinces.

For these reasons I am of opinion that the evidence 
given was admissible to prove the status of the petitioners.

But this was not the only evidence. A copy of the vo
ters' list used at the election certified to by the clerk of the 
Crown in Chancery was put in under the provisions of The 
Canada Evidence. Act. To this the respondent’s advocate ob
jected that it was not a public document that could be 
proved by a certified copy. I cannot agree with this con
tention. I think the voters’ list is a public document, and 
as the original could be received in evidence the certified 
copy is also evidence under 7he Canada Evidence Act. In 
referring to voters' lists in The Ta o Mountains' Election Caseh 
Gwvnnk, J., said: "The appellant relies upon these two 
cases, and the respondent does not at all question their au
thority in the present case, but neither the Richelieu Cane 
nor any other case has ever held that original public docu
ments of which, for convenience of proof, a certified copy 
by a proper officer in charge of the original may be made 
by statute prima facie evidence when themselves produced 
constitute no evidence. The originals themselves when 
produced constitute the best evidence.”

The clerk of the Crown in Chancery is the proper offi
cer to certify to this list. The provisions of The. Dominion 
Elections Act, as to the sending of the voters’ list to him are 
made applicable to the Territories. So he is the officer in 
charge of the very list that was used at the election, and he 
has certified that the copy put in is a true copy of that list, 
and as the petitioners have identified their names thereon,
I think they have proved their status.

5 «1 Vic. c. 14. 6 ( 1901) 31 S. C. R. 437, at p. 445.

VOL. VI. T. L. RBPTS.—23



336

Judgment. 
Newlands, J.
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The next objection of importance taken by the respon
dent was that no notice of the presentation of the petition 
nor any notice of the nature of the security furnished, or 
of the manner in which, and the time when same was furn
ished, was given to him.

Section 10 of The Controverted Election* Act,7 provides 
that “notice of the presentation of a petition under this Act 
and of the security, accompanied with a copy of the petition 
shall, within five days after the day on which the petition 
has been presented, be served on the respondent."

Under the original Controverted Election* Act this notice 
was of first importance. That Act provided, as the Eng
lish Act, that the security might be given either by a de
posit of SI,000 in money or by a recognizance with not more 
than four sureties who were to justify by affidavit, and the 
respondent had the right within five days to object to these 
sureties on the grounds set out in that Act. The import
ance of this notice was pointed out by Grove, J., in Will
iams v. Mayor of Tenby,9’ He says: “It is said there would 
be hardship supposing money deposited, if mere omission 
of notice should prevent a petition. I see no more hardship 
than may occur in any case where a definite time is to be 
observed, and I see good reason why it should be so. There 
are two alternatives given, and it is reasonable the party 
should know which has been adopted, viz., deposit or rec- 
nizance, and if the latter that he should be set instantly on 
enquiry whether the securities are good and valid or not," 
and he held that the terms of the Act were peremptory, 
and unless the notice was given the petition must be dis
missed.

Since the Act has been changed by doing away with the 
recognizance and providing for the security being given by a 
deposit of money only, the notice would not seem to be of so

7 R. 8. C. (188(1) c. ». * (1870).L. R. 5 O. P. D. 135, at p. |37; 4»
L. J. U. P. 35; 4 2 L. T. 187; 28 W. R. 810; 44 J. P. 348,
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much importance, hut as the Act retains the provision for Judgment, 
giving the notice, this provision must still be complied Newhmds, j. 
with.

The notice which was given in this case was as follows:

“In the Supreme Court of the North-West Territories.
“ Dominion Controverted Elections Act.
“ Election for the Electoral Division of Alberta liolden 

on the 27th day of October, A. I) , 1904, and the 3rd day of 
November, A. D., 1904.

“ Notice of presentment of petition and deposit of se
curity.

“ Take notice that on Tuesday, the 13th day of De
cember, A. D., 1904, the petition of Robert John Emslie 
Gardiner, of Macleod, in the North-West Territories of 
Canada, furniture dealer, and of Ethelbert Silvester, of 
Macleod, in the North-West Territories of Canada, clerk, 
was duly presented by delivering the same to Dixie Watson,
Registrar of the Supreme Court of the North-West Terri
tories, at his office in the Court House, in the City of Re
gina, during office hours, against the election and return of 
John Herron as a member for the House of Commons for 
the Electoral District of the IVest Hiding of Assiniboia (nc)t 
tor the reasons therein set forth.

" And, further, take notice that at the time of such 
representation there was presented therewith an affidavit of 
each of the said petitioners that he has good reason to be
lieve and verily does believe that the several allegations 
contained in the said petition are true.

“ Dated this 13th day of December, A. D, 1904.

“Yours, etc.,

“ T. C. Johnstone,
“Advocate and agent for the petitioners.”

“ To John Herron, Esq.,
Respondent.”
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Judgment. 

Newlands, J.
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This notice was handed separately to the petitioner im
mediately before the copy of the petition was given him. 
It was not annexed to the petition, and as it referred to a peti
tion against his return as the member for the West Riding 
of Assiniboia, although that is obviously only a clerical err
or and could not in any way mislead the respondent, I must 
hold that it does not refer to the petition served, and is, 
therefore, not a notice of the presentment of the petition as 
required by the Act.

If that was all the notice served I would have to allow 
this objection and dismiss the petition.

At the hearing the petition itself was put in, and to it 
was attached, among other things, a copy of a certificate 
signed by Dixie Watson, Registrar of the Supreme-Court, 
which I think complies with the provision of the Act as to 
notice.

The Act requires notice of the presentment of the peti
tion and of the security. Presentment of the petition is to 
be made by delivering the petition to the clerk of the Court 
during office hours. This certificate states that this was 
done. It further states that the security was given. It is 
not signed by the petitioners’ advocate, but the Act does 
not require that the notice should be signed by any one. By 
the wording of the Act there is no doubt the notice must 
be in writing, as it has to be served on the respondent. 
This certificate was in writing and was served on the re
spondent, attached to the petition. It was as follows:

“In the Supreme Court of the North-West Territories.

“The Dominion Controverted Elections Act.

“Election for a member for the House of Commons of 
Canada for the electoral district of Alberta in the North' 
West Territories, holden on the 27th day of October, A.D., 
1004, and the 3rd day of November, A. D., 1004.
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“ I hereby certify that I have this day received from T.
C. Johnstone, Ksquire, agent for Robert John Kmslie Gar
diner and Kthelbert Silvester, petitioners in this matter, the 
sum of 81,(XM) as security for the payment of all costs, char
ges and excuses that may become payable by the petition
ers herein pursuant to the provisions of the Dominion Con
troverted Elections Act, in the matter of the petition of the 
said Robert John Emslie Gardiner and Kthelbert Silvester, 
this day delivered to me at my office during office hours 
against the election and return of John Herron at the said 
election as a member of the House of Commons of Canada 
for the said electoral division.

"Dated this 13th day of December, A.D., 1904.

"(L.S.) Sgd, Dixie Watson,
"Clerk and Registrar of the Supreme Court, N.W.T."

The Act says notice shall be given. What then is a 
notice? In Whartons Late Lexicon,9 notice is said to b ? "the 
making something known to a person of which he was or 
might be ignorant.” In Greenwood v. Leather Shod Wheel 

, Co.%l° Lindlby, M.R., says: "Notice in the section means, 
not what is called "constructive notice,” but actual notice, 
that is, notice which brings home to the mind of a reason
ably intelligent and careful reader such knowledge as fairly 
and in a business sense amounts to notice of a contract.”
And in Crook v. A for ley,1' the Earl of Selbornk, L.C., in 
a case under Ihe Bankruptcy Act, which provided that "If 
the debtor gives notice to any of his creditors that he has 
suspended or is about to suspend payment of his debts,"said:
"I will only refer to the words of Lord Justice Bowen, in 
the case of Lamb,'2 where he asks the question: "What effect

9 (10th ed.), p. 530. «*• (1000) 1 Oh. p. 486. »« (1801) A. C. 321.
'^Morrell Bankruptcy Rep. 28.

"Dominion of Canada, 
"North-West Territories: To wit:
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judgment, would the circular produce on the mind of a creditor receiv- 
Newlands. J. ing it as to the intention of the debtor with regard to his 

creditors ?” That is the true test. Then I ask what effect 
would this circular naturally and properly produce upon the 
minds of the creditors receiving it ?”

I think this receipt is a notice under all these tests. It 
certainly brings home to the mind of the respondent two 
facts of which notice is required to be given to him by the 
Act : first, that $1,000 has been deposited with the Registrar 
of the Supreme Court as security for the costs of a petition 
against his return as a member for Alberta, and second, that 
a petition against his return as such member was on the 13th 
day of December, 1904, delivered to the said registrar dur
ing office hours.

It is true it was not signed by either the petitioners or 
their advocates. It was held by Osler, J.A., in the Ottawa 
Election Case.,1* that the notice need not be signed. The 
Ontario Controverted Election* Act,‘4 provides that : 11 Notice 
of the presentation of a petition under this Act accompanied 
by a copy of the petition itself shall within five days . . .
be served.” No separate notice of presentation was served, 
but a copy of the petition itself was duly served on which 
was endorsed the following : ” This petition is filed.” &c. 
The only difference between the Ontario Act and the Domin
ion Act is that in the section which requires notice the words 
” and of the security ” are left out. Otherwise the Acts are 
similar in this respect. Osler, J. A., delivering judgment, 
said: “So far as the Ontario Act is concerned no form of 
notice of presentation is prescribed. It does not seem nec
essary that it should specify either when the petition was 
filed or wheu the security was given. The language of the sec
tion would be satisfied by mere notice that a i>etition had 
been presented in respect of such or such return under the

'3(1808) 2 Ont. El. Cas. 04. uR. 8. O. (1807). c. 11.
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Act. Had it been required to be signed by the petitioner Judgment, 
it might have been thought that the notice was intended to Newlands, J 
serve the purpose of verification, and to identify the copy 
of the petition to be served with that which the petitioner 
had sworu to, but that is not prescribed. It is difficult to 
see what purpose is served by a notice of presentation 
which would be sufficient within the Act which is not 
equally well served by the endorsement which appears on 
the copy of the petition served on the respondent. The rea
sons which seem unanswerable in the Tenby C<ue have no 
place here looking at our different legislation.’*

This language applies equally to the present case, and 
I think the copy of the certificate of the registrar served 
with the petition fills all the requirements of the Act as to 
notice.

The next objection urged by the respondent was that 
“ the petitioners did not furnish the security for costs pre. 
scribed by said Act, nor in the manner prescribed by said 
Act.” At the hearing the petitioners produced evidence 
that $1,000 in bank bills was deposited with the clerk of 
the Court at Regina, that this money was obtained from 
the Union Bank of Canada here, and the teller of the bank 
who paid out said money swore it was in bills of the Union 
Bank. There was also produced and put in evidence the 
certificate of the registrar of this Court that the required 
deposit had been made pursuant to the provisions of The 
Dominion Controverted Election* Act.

To this evidence it was objected, (1) that there was no 
evidence that the money deposited was in bills of a chartered 
bank ; (2) that if it was proved that the money deposited 
was in bills of the Union Bank of Canada there was no evi
dence that the Union Bank of Canada was a chartered bank; 
and, (3) that the certificate of the registrar of this Court 
was only evidence of what it stated, that $1,000 was
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Judgment, deposited, and not evidence that that deposit complied with 
Newlands.J. the provisions of the Act.

As to these objections I am satisfied that the money 
deposited was in bills of the Union Bank of Canada, and 
that the Union Bank of Canada is a chartered batik doing 
business in Canada, as the charter of that bank was contin
ued by ch. 20 of 63 & 04 Vic. (Dorn.). I am also of the 
opinion that the certificate or receipt of the clerk is suffi
cient evidence, as it states that the deposit was made pur
suant to The Dominion Controverted Elections Act, which I 
take to mean that the deposit complied with that Act, and 
as the Act makes that receipt evidence of the sufficiency of 
the deposit, I find for the petitioners on this objection also.

A further objection was urged on the ground that the 
petitioners did not pay to the clerk or returning offier the 
costs of publication of the petition, pursuant to the provis
ions of the Act, and the rules and practice relating to the 
trial of election petitions. It was proved by the petitioners 
that, at the time of the presentment of the petition, a copy 
was left for the returning officer, but no fee was paid in ad
vance for the publication of the notice required to be pub
lished. Rule 12 of the English rules (which apply in the 
Territories, the Judges of the Supreme Court of the Terri
tories never having made any rules under The Controverted 
Elections Act), provides that the cost of publication is to be 
paid by the petitioner. I do not think this is a good ground 
of preliminary objection. It does not appear to be of any 
interest to the respondent that the registrar gave the peti
tioners' advocate credit for fees. This was held by Sir M. 
Tait, A. C. J., in He Missist/noi Election.15

A further objection is to the form of petitioners’ affidav
it verifying the petition. The Act requires an affidavit ofthe 
petitioner, “that he has good reason to believe and verily

'Ml Que. P. R. 372.
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does believe the several allegations contained in said petition Judgment.

are true." By the affidavit in this case the petitioner swore Newlunds, J.

" That I have good reason to believe and verily believe that
the several allegations in the said petition are true." The
respondent’s advocate contends that this means that he has
good reason to believe and has good reason to verily believe
and therefore does not comply with the Act. I do not see
how any such construction can be put on the words used in
the petitioners’ affidavit, but on the contrary I think it
means the same as the words used in the Act, and therefore
complies with the Act.

As to the objection that there is no evidence that an 
election was held or that the respondent was returned as 
elected as set out in the petition, I will follow the ruling of 
Mr. Justice WlLLBS in the Coventry Election Caee,lb In that 
case WiLLES, J., said : "I shall not require the election to 
be proved in any of these cases. I begin by saying that I 
know as a matter of public notoriety and history that there 
has been a general election, and that, therefore, there must 
have been an election for the city of Coventry, and I am 
bound to take notice of it. There was a return for this 
borough. If the respondents were not returned at that elec
tion I ought to reject them. If they were then I know who 
were returned."

The respondent also objects to paragraphs 12 to 17 in
clusive of the petition on the ground that even if the alle
gations therein set out are true they would not justify the 
trial Judges in disqualifying the respondent or declaring 
the seat vacant.

These sections of the petition allege certain illegal acts 
of the enumerators and deputy returning officers. As the re
spondent’s advocate pointed ont such acts to have any effect 
must have been sufficient to affect the result of the election,

«M1WRM3IL. T. N. S. 406.
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and this is not alleged in the petition. I fully agree with 
this contention, but following the decision in the Stanley- 
bridge Election Cane,1' I will not strike these clauses out. In 
that case it was sought to strike out a clause which con
tained an allegation of acts which, though illegal, would 
not avoid the seat. Mr. Justice WiLLES said he fully agreed 
in the view of the law which had been stated. He thought 
the offence charged was only the subject of an indictment. 
The only conceivable case of conveyance of voters voiding 
a seat was if a man could be supposed to be bribed by a ride 
to the poll. In the present case he should not order the 
clause to be struck out. If the petitioner persevered with it 
in all probability he would have to pay the costs of it on 
the trial, whatever the issue might be.

The other objections were dropped or included in the 
ones I have dealt with. The preliminary objections are 
therefore dismissed.

Objections overruled.

'7 (18001 10 L. T. N. H. 000.
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REX v. LAKH.

3 W. L. R. 244.

Crimiiuil law—Quashing charge—Corrupting witnessed- Appeal 
against ruler under Ierritories Election Ordinance.

The prisoner was charged on two counts, with (1) having attempted 
to dissuade a witness, B., by a bribe, from giving evidence before a 
Court of Revision held in connection with a contested provincial 
election ; (2) with having attempted to obstruct the course of justice 
by giving to one B., flO to in luce him to abstain from attending 
such Court of Revision. B. was the person whose vote had been 
objected to and appealed against.

Held, that it being charged that B. was dissuaded as a witness, not as 
a party, the first charge fell properly within clause (a) of s. 154 of 
The Criminal Code, 1892 ; but that the second charge was de
fective, at all events in omitting to state that B.'s absence from the 
Court of Revision would lead to a defeat of justice.

Harvey, J., Oth, 8th February, 1900.

This was an application on behalf of the prisoner be
fore plea to quash the charge as laid by the agent of the 
Attorney-General on the ground that no offence was dis
closed thereby.

The accused was charged (1) with having at the city 
of Calgary on the 14th day of November, 1905, unlawfully 
attempted to dissuade a witness, namely, Talbot Henry 
Berton, by a bribe, from giving evidence in a certain matter 
namely, in a Court of Revision held in connection with a 
contested provincial election, and (2) with having unlaw
fully and wilfully attempted to obstruct, pervert and defeat 
the course of justice by giving to him, Talbot Henry Ber 
ton, the sum of ten dollars to induce him to abstain from 
attending a Court of Revision in connection with a contest
ed provincial election contrary to the provisions of The 
Criminal Coile, 1892, sec 154.*

*The provisions of the section in question were as follows:—
“ Kvery one is guilty of an indictable offence and liable to two 

years’ imprisonment who :
“(a) dissuades or attempts to dissuade any person by threats, 

bribes or other corrupt means from giving evidence in any cause or 
matter, civil or criminal ; or

“ (b) Influences or attempts to influence, by threats or bribes or 
other corrupt means, any juryman in his conduct as such, whether 
such person has been sworn as a juryman or not ; or

Statement
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It was admitted on the argument that Bertoti was a 
person who had voted at a provincial election whose vote 
had been objected to, and who had been served with a no
tice under section 4b of Territories Election Ordinancebut 
had received no other notice to attend any Court.

T. J Nolan and W. F. W. Lent, for prisoner.
James Short, for the crown.

Harvey, J.—The offences included in clauses (b) and 
(c) were previously covered by section 30 of R.S.C. (1886) 
ch. 173, but there appears to have been no previous enact
ment covering the offences specified in clauses (a) and (d), 
within which apparently these charges are intended to fall. 
It appears, however, that it was considered a crime to dis
suade, or attempt to dissuade, a witness from giving evi
dence; and in Russell on Crimes,2 is laid down the general 
proposition that "all who endeavor to stifle the truth and 
pervert the due execution of justice are highly punishable.” 
It was contended, however, that this must be limited to the 
case of jurors or witnesses on whom there is an obligation 
to do certain acts, and could not apply to the present case 
since the accused was under no obligation to attend, being 
really in the position of a party who could exercise his dis
cretion as to whether he would contest or abandon his claim 
to vote. I feel little doubt that clause (a) of sec. 154 is to 
be limited to the case of witnesses, since it is only witnesses 
who "give evidence,” but I see no reason 
why, nor was it urged, that it should be 
restricted to persons who had been served with 
a subpœua to attend as witness, and it appears quite clear

1 No. 11 of 1879. a Book II, 6th ed., e. 21.

“(c) accepts any such bribe jr other corrupt consideration 
to abstain from giving evidence, or on account of his conduct as 
a juryman; or

“ (d) wilfully attempts in any other way to obstruct, pervert 
or defeat the course of justice.”



VI.] HEX. V. LAKE. 347

that the first charge has reference to Berton as a witness 
and not as a party. The words “a witness namely" appear 
to have been inserted after the accused was notified of the 
charge, but they appear to me not to be at all material, for 
the words "from giving evidence" clearly shew that he was 
to be a witness. The expression of the section "any cause 
or matter, civil or criminal" appears to me to be intended 
to cover every proceeding of whatever character in any 
Court of whatever kind and would, therefore, cover such a 
proceeding as that to establish the right of a voter in a 
Court of Revision.

I confess myself unable to understand the object of the 
word "namely" after "matter" in the charge by the use of 
which the meaning appears to me to be confused, but with
out which the meaning seems clear, and in my opinion cov
ers an offence under clause (a). I therefore, under the 
authority of sec. (>21) of the Code, direct the Clerk of the 
Court to amend the charge by striking out the word 
"namely."

It was also objected that the charge was bad in not 
specifying the nature of the matter, whether civil or crim
inal, the names of the parties and all the other particulars. 
These objections clearly come within section 013, and I 
should he disposed to order particulars were it not apparent 
from the notice of motion and the argument before me that 
the accused has full information. I therefore hold the 
charge, as amended, good.

I am of opinion that the second charge does not disclose 
any offence. If it falls under section 154 it would be under 
clause (d); and while I am not prepared to say that the in
ducing of a person to refrain from attending a Court may 
not, under some circumstances, be a perversion or a defeat
ing of justice, there is nothing in the charge indicating any 
reason why the attendance of Berton at the Court of Revis
ion should be in any way essential to the due adminis-

Judgment. 
Harvey, J.
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tratiou of justice, and therefore why his non-attendance 
could lead to a defeat of justice. The second charge will 
therefore lie quashed,

Charge gnashed in part.

PORTER v. FLEMING SCHOOL DISTRICT 

3 W. L. R. 19».

The School Ordinance, s. lot—Agreement for stated sum per 
month—Applicution of section.

The plaintiff had a written agreement with the defendants for pay
ment of salary for teaching their school at $50 a month for six 
months, the agreement sotting out the provisions of s. 155 of The 
School Ordinance. He taught for six months and received #300.
In an action for $18.55, balance payable under the provisions of the 
section referred to.

Held, that the section applied although the agreement did not call i
for a yearly salary.

Semble, that the parties could not have contracted themselves out of 
the operation of the section.

[Wktmork, J., nth, Wth February, Hum.

This was an action to recover the balance of salary due 
to the plaintiff for his services as school teacher between 
the 1st of January and 30th of June, 1004. By written 
agreement, dated the 3rd December, 1003, the defendants 
had agreed to pay him $50 a month from the 1st of Janu
ary, 1004. The agreement was partly printed and partly 
written and provided that it should be subject to the pro
visions of sec 155 of '! he School Ordinancewhich section 
was set out in the agreement in full in print. The defend
ants paid the plaintiff $300, of which the last 
$190.80 was paid on the 28th June, and the plaintiff gave

i Ord. No. 29 of 1901, s. 155, provided that: “The salary of a ,
teacher who has been engaged in any district for four months or 
more continuously, shall he estimated by dividing the rate of salary 
for the year by 210 and multiplying the result obtained by the actual 
number of teaching days within the period of his engagement:

'Provided that if a teacher has taught more than 210 days in any 
calendar year he shall only be entitled to a year’s salary.”
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for it a receipt acknowledging the payment of “salary for 
the first term, 1904.” He entered the suit to recover a bal
ance of 648.55 under the provisions of the section referred 
to.

E. R. Wylie, for plaintiff.

E L. EJwoody for defendants.

[Wth February, 1906 \

Wetmore, J.—It was urged on the part of the defend
ants that section 155 is not applicable to an agreement like 
lhe one in question because the section is only intended to 
apply to agreements by which the salary is made payable at 
an annual rate, not to those by which it is made payable at 
a monthly rate. The fact that the section is embodied in 
the agreement does not, to my mind, very materially affect 
the rights of the parties under the agreement, because I am 
of opinion that in all contracts that are embraced by the 
section it would govern although not embodied in the agree
ment; the fact that it is embodied in the agreement only 
serves to draw the attention of the contracting parties more 
emphatically to its provisions. It was also urged that the 
clause referring to the section being there was not of very 
great importance because it was on a printed form and the 
parties in drawing an agreement like this, reserving 650 a 
month, would probably pay no attention to it. I do not 
think there is anything in this contention on its face. Par
ties must be more careful in looking over their agreements, 
and they cannot expect to escape the consequences of a 
clear provision in them simply because it happens to be 
printed. I think that the parties must have considered the 
effect of this clause, because section 151 of the Ordinance 
provides that .the contract entered into by the school board 
with the teacher shall be in the form prescribed by the 
commissioner. I would assume, therefore, that the con
tracting parties in this case have complied with the law.

Statement

Argument.

Judgment.
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and have entered into an agreement in the form so pre
scribed. I am unable to put any other construction upon 
the section in question than that contended for on behalf of 
the plaintiff. It is embodied in the agreement, and even if 
it had not been so embodied it would have governed. I 
am also rather inclined to think, although it is not neces
sary to decide that question, that the parties could not have 
contracted themselves out of the provisions of that section. 
They did not do so, which is all that is necessary for the 
purposes of this case. The plaintiff comes directly within 
its provisions; he was engaged for more than four months 
continuously, and performed his duties for more than four 
months continuously. I do not think it is necessary, in or
der to bring the parties within the provisions of section 155, 
that the contract should provide in words that the salary is 
payable at the rate of so much a year. It is always a mat
ter of calculation to get at the annual rate, when a monthly 
or other rate less than a year is reserved, and it seems to 
me that the usual way to provide for the payment of a sal
ary where the person is engaged for less than a year would 
be at a monthly, or, it might be, a quarterly, rate.

The plaintiff taught 122 teaching days during the term 
of his engagement. That, I presume, is the total number 
of actual teaching days there were within the i>eriod of the 
plaintiff’s engagement, and applying the provisions of the 
section, therefore, to this agreement, the plaintiff would have 
been entitled to have received 8348.65. He was only paid 
8300, and there will, therefore, be judgment for the plain
tiff for $48.55 and costs.

Judgment fur plaintiff
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MASSKY-HARRIS CO.. LTD. v. HUTCHINGS.

8 W. L. K. 252.

P ml ire—Taxation of cohIh Judgment on default of /ileading—
Affidavit that defence not Hewed.

In order to constitute the delivery of a pleading, it must be both 
filed and served ; default in either will entitle the party to be pro
ceeded against as upon default in pleading, anil consequently upon 
a taxation of a plaintiff’s costs of judgment signed for default of 
defence, the costs of an affidavit proving that no defence was served 
will be disallowed where no defence has been filed.

Wktmohk, .1., led, !dh March, lifOH,

This was a review of the taxation of the plaintiffs' costs, statement. 
Judgment was signed against the defendant for default in 
pleading, no statement of defence having been delivered.
An affidavit was filed proving that no defence had been 
served upon the plaintiffs' advocate. This the clerk re
fused to tax, and the question was whether he was right in 
so doing.

J. T. Brown, for plaintiffs. Argument

h\ L. hi wood, for defendant.

[9th March, 1906 ]

Wktmork, J. It was alleged by counsel that the clerk Judgment, 
has been in the habit, where a judgment for default of 
appearance is signed, of allowing for an affidavit shewing 
that no appearance or notice of appearance has been served, 
and that that was done by virtue of item 65 of the tariff.
Whether that is correct where no appearance has actually 
been entered it is not necessary to decide ; I may only say 
that because that item of the tariff provides for an affidavit 
of non-appearance it does not follow that it is taxable on a 
judgment for default for want of an appearance, because there 
are many instances where such an affidavit would be neces
sary apart from cases where judgment by default is so signed 
for want of an appearance, as, for instance, oil an applica-

VOL. Vf. T. L. BBPTS. -
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tion made to a Judge to assess damages with a view to judg
ment for default of appearance, or in ativ other case where 
a party is entitled to judgment for default of appearance 
on an application to a Judge.

I am not prepared to say whether it is necessary to 
file a pleading under the English Practice. I can find 
nothing in the English Rules to throw any light upon the 
question ; all I know is that it was the old practice to file 
pleadings But it is quite clear under Rule SO of The Judi
cature Ordinance,' that it is necessary to file a statement of 
defence in the clerk's office and serve a copy on the plaintiff 
or his advocate.

It is the practice in England to enter an appearance 
with the clerk and serve notice of appearance on the solici
tor for the defendant.2 It was held in Smith v. Dobbin, •' 
in the Court of Exchequer, and affirmed in appeal, that 
where the party defendant entered an appearance in Lon
don, but failed to give notice to the plaintiff, the appear
ance was bad and the plaintiff was entitled to sign 
judgment. Huddleston, B., is reported as follows : “Ap
pearance does not mean merely giving a pa]>er to an officer 
of the Court ; there must be two things . . entering
the memorandum and serving the notice. Until the de
fendant does tl^e latter he does not enter an appearance." 
And Bramwkll, L.J., says : “ The appearance is not effec
tual unless notice is given in the manner prescribed by the 
Act.”

As before stated, the Rule of the Ordinance requires the 
statement of defence not only to l>e served on the plaintiff 
or his advocate, but to be filed in the clerk's office. By 
parity of reasoning with what is laid down in Smith v. 
Dobbin it requires both a filing and service to constitute a 
delivery of defence. As no d fence has been filed with the

« Con. Ord. (181)8) c. 21. -■ See Ord. XII. Rules 8 & 1). (1877)
47 L. J. Ex. 65 ; 3 Ex. I). 208 ; 37 L. T. 777.
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clerk within the prescribed time there has been a default 
in delivery. It is not necessary to produce an affidavit to 
prove that fact. If a defence had been filed but none 
delivered, then an affidavit would have been necessary ; 
that is not the case here, and I am of opinion, therefore, 
that the clerk's taxation was right and must be affirmed.

Order accordingly.

TAYLOR v. GRANT. 

3 XV. L. R 254.

Specific performance—statute of Fraud* -Trnnefer in blank 
Mortgage back Payment by in*ta! incut*.

A transfer of land in the statutory form complete except for the in
sertion of the name of any person as the person by whom the con
sideration has been paid or as tranferee. is a sufficient memoran
dum under the Statute of Frauds to charge the transferor, the per
son who paid the consideration being identifiable by parol evidence, 
and the form of transfer requiring the insertion of his name in both 
blank spaces.

Where in an action in which the plaintiff relies upon such a trans
fer as the memorandum to satisfy the statute, but admits that the 
purchase price was not all paid, the agreement being that part 
of it should be payable by instalments, secured by mortgage, the 
defendant cannot relie upon this to show that the transfer is not a 
complete memorandum containing all the terms of the agreement, 
since to contradict the acknowledgment in the transfer he must 
accept the admission as a whole, not only as an admission of non
payment.

[Harvey, J., I*t, tad, ird, .ith, Uth March, 1906,

This was an action for specific performance of an 
alleged agreement for the sale by the defendant to the 
plaintiff of certain lands. The facts of the case, as found 
by the trial Judge, were as follows : The plaintiff who was 
a real estate agent, having reason to believe that he could 
find a purchaser for the lands in question, of which, the 
defendant was the owner, approached her with the object 
of inducing her to place the property in his hands for sale. 
Before he had succeeded in this, he decided to buy for him-
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self if he could induce the defendant to sell, thinking that 
thereby he could both make both his commission on the sale 
and a profit on a resale from himself to a prospective pur
chaser. Under the impression that he had effected an agree
ment with the defendant to sell for $6,000, he wrote out a 
cheque to her for $25, on which he marked the words : 
“ Option on lots 37, 38, 39, 10, block 69, sec. 15. Purchase 
price net $5,700."and left it with her. The defendant did 
not examine the cheque at the time ; but before the plain
tiff’s return two days later, she had discovered that the 
price stated on the cheque was $5,700, and on his return she 
told him she would not sell, that she was to get $6,000 and 
not $5,700. The plaintiff, in the meantime, had given an 
option to purchase at $6,500 for which he had been paid 
the sum of $20 ; and as he and the defendant could not 
agree, he went to see his advocate, Mr. Lent, who accom
panied him to the defendant’s place. It was then agreed 
that defendant would sell to plaintiff for $6,000, of which 
$1,000 was to be cash and the remainder, $5,000 secured 
by mortgage payable in annual instalments of $1,000 each 
with interest at 8 per cent. On the same day Mr. Lent 
returned to the defendant’s accompanied by Mr. Short, who, 
as the defendant had told Mr. Lent, was her advocate, and 
the terms of the sale were gone over in Mr. Short’s presence. 
He then prepared a transfer. As the plaintiff expected 
to sell immediately to the parties to whom he had given 
the option, Mr. Lent, in order to save registration fees, 
asked Mr. Short not to fill in the name of the transferee 
so that he might insert the names of these purchasers as 
such. At that time he did not know what their names 
were. It was also agreed that as the purchasers were 
likely to make extensive improvements on the property, 
the payment of the first annual instalment of the mortgage 
might be deferred for a year if Mr. Short thought the im
provements justified it. Mr. Lent handed over the plain
tiff’s cheque in favour of the defendant for $975, which,
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with the $25 cheque, made up the cash payment of 81,000. 
The transfer, after being signed by the defendant, was 
taken away with the cheques by Mr. Short, who was in
structed by the defendant to look after her interest in 
closing the matter and to hand over the transfer on re
ceiving the mortgage. On the next day Mr. Short made 
the usual affidavit of the execution of the transfer and 
sent the two cheques to the bank where they were accepted ; 
and a day or two later Mr. Lent caused to be submitted to 
Mr. Short for his approval a draft mortgage which, after 
he had made certain changes in it, he caused to be returned 
to Mr. Lent. The mortgage was then engrossed and exe
cuted by the proposed purchasers from the plaintiff. They, 
however, had not yet decided to purchase under their 
option, their decision depending upon the particulars of a 
lease which affected a portion of the property. When they 
ascertained the terms of the lease, they abandoned the idea 
of purchasing, and the plaintiff thereupon executed a mort
gage in the terms of the draft approved by Mr. Short. 
This was tendered to him but he refused to accept it or to 
carry out the sale to the plaintiff and offered back to Mr. 
Lent the cheques for 81,(KM). These Mr. Lent refused to 
accept and a few days later this action w’as begun. On the 
same day Mr. Short returned the cheques to Mr. Lent.

IK. F. W. Lent and Stanley Jones, for plaintiff. 

James Short and C. A. Stuart, for defendant.

Harvky, J.:—The defence relied on is the Statute of 
Frauds. It is contended that the transfer is not a sufficient 
memorandum to satisfy the statute inasmuch as it does not 
contain the name of the purchaser, that the terms of payment 
are not specified, and that it is not permissible to look at any 
of the other documents as they are not connected with the 
transfer signed by defendant by any reference in it It 
seems quite clear from the authorities, of which the latest
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that was quoted to me is RrcnHey v. Elliott/ that the memor
andum to be sufficient must contain the names of both 
parties or some description whereby they may be definitely 
ascertained. It has been held that the term “ vendor " is 
not a sufficient description any more than “ purchaser ” 
would be. because it is impossible to say who the particular 
person may be since one may sell, as the plaintiff purported 
to do in this case, though not an owner But it was held 
in Sale v. Lambert7 and Rowiter v. Miller/ that the term 
“ proprietor " was sufficient since there could be only one 
person answering that description. In Carr v. Lynch/ Har
well, !.. decided that though no purchaser's name was 
mentioned, it was clear that the lease w'as to be made to 
the person paying the consideration, wdio was therefore suffi
ciently defined to satisfy the statute. This appears to me 
to be sound common sense and it is supported by In re 
Holland.5 Stirling. I,.J , says : “It is no doubt necessary 
that the note or memorandum, to satisfy the statute, should 
shew who the parties to the agreement are, but they need 
not be named or specifically described as such ; it is sufficient 
if by reasonable intendment it can be inferred from the 
document who they are.”

The transfer in question is in the following words : “I, 
Jane Grant, etc. ... do hereby, in consideration of 
the sum of six thousand dollars paid to me by 
of the receipt of wdiich sum I hereby
acknowledge, transfer to the said all my
estate and interest in the said piece of land.” Now, con
sidering the document alone, can there be any possible 
doubt of the name that must be filled in ? It appears to me 
not. The only name is that of the person who paid the con
sideration, and there is therefore a sufficient description

I (11NHI) 11 O. L. R. 308 : 7 O. W. R. 117. a (187:*) L. R. 18 Eq.
1 ; SB w. R. IT : 18 I ,. .1. ( 'll. ITU. (1818) ;; A,,,,. One. 11*4 : is i„ 
.1. Ch. 10 ; 30 L. T. 173 : 30 W. R. 8113. 4 (1000) 1 Ch. 013 ; 00 L. 
J. Ch. 313 : 82 L. T. 881. 5 (1002) 2 Ch. 300, at p. 385 ; 71 L. J. Ch.
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of the purchaser by the document itself without any ex
trinsic evidence. Parol evidence is, of course, necessary to 
ascertain his identity, but it would be also and to the same 
extent if his name were given.

If this could be ascertained by reference to another 
document the cheque which was paid at the time would 
shew it, and on the authority of llu/^ruv. LeHlanc,'' Lony 
v. Miller? and Shultlt v. Watton* the term “consideration*’ 
in the transfer would appear to be sufficient to enable the 
cheque to be looked at; but as I have stated above it does 
not appear to me to be necessary to resort to that.

The next question to consider is the terms of payment, 
which are not specified in the transferor in the cheque. I 
have not beeu able to satisfy myself entirely whether the 
terms of payment of the consideration must all be set out in 
detail or whether it is sufficient if the “price" or “consid
eration" alone is given. In Willuhm v. Lawton? the agree
ment was in duplicate -one part signed by the vendor and 
the other by the purchaser—the consideration was specified 
but the terms were only set out later and in one part, and 
Strong, J., (p. 070), says: “There would, in my opinion, 
be no difficulty in holding that the two documents dated 
the Uth of April, 188!)—one signed by the plaintiff and the 
other by the defendant—when read and construed in the 
light of surrounding facts, contained all the essential requis
ites of a completed contract of sale sufficient to satisfy the 
Statute of Frauds were it not for the reference to the fur
ther arrangement of terms contained in each of them." 
From this I gather that it is sufficient if the “price" alone 
is specified, but I have been able to find no case directly 
deciding one way or the other. The case of 
(lUlalley v. While10 was, however, very similar to the present

6 (18»!)) 15 T. L. R. 426. 7 (187») L. R. 40. P. 450; 48 L. J. C. 
P. 606; 41 L. T. 306; 27 XV. R. 720. 8 (1884) 54 L. J. Oh. 626; 28 Ch. 
1>. 305 ; 52 L. T. 12»; 33 XV. R. 118. y(18Ul) 10 S. C. R. 673. 
•«(1870) 18 tirant 1.
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case. In that case a deed and mottgage had been prepared 
and executed by the vendor and purchaser respectively. 
The deed, as the transfer in the present case, contained an 
acknowledgment of the receipt of the consideration. It 
was contended that the deed was defective as a memor
andum of the agreement in not expressing the consideration 
as set out in the plaintiff’s bill as payable in instalments. 
It was held by Spkagge, V.C., that since the deed gave a 
receipt for the consideration, the defendant must go outside 
the deed to rebut that receipt, and the plaintiff admitting 
the non-payment, the whole admission of the manner of 
payment must be taken. Specific performance was decreed 
on those terms.

I feel disposed to follow that decision in the present 
case. It was given by a very able judge and seems to me 
most reasonable. I have been able to find no other case in 
any way nearly approaching the conditions of the present 
case.

It is objected, however, that by the terms of the agree
ment the moneys secured by mortgage were to be paid in 
five equal instalments, whereas, by the terms of the mortgage, 
the first payment is one of $2,000 at the expiration of the 
second year. I am of opinion that Mr. Short had authority 
to accept payment in this way and that by approving the 
mortgage in the manner he did without taking exception to 
this the defendant cannot now object.

There was evidence of an agreement between the par
ties, that in consideration of there being no interest charged 
on the mortgage up to the first of May next, the defendant 
was to be at liberty to remain in possession of the house 
on the property subject to its being moved to some other 
part of the premises if necessary ; and it is objected that 
this is an essential part of the agreement and should appear 
in the written memorandum. I am of opinion that this 
was a collateral agreement independent of the contract of 
sale and therefore consider this objection not a valid one
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The defendant also objected that she was the owner of 
the land as administratrix, and that therefore the su it 
would not l>e against her ]iersoilally. There appears to me 
to be nothing in this objection which was not taken until 
the trial, hut if it did appear to me to have any validity 
it could be cured by an amendment which the Court, under 
Rule 139, is not merely authorized but required to make in 
order to determine the real question raised.

For the reasons above given I am of opinion that the 
plaintiff has made out his right to specific performance of 
the agreement, and judgment will be in his favor with 
costs. Unless the parties otherwise agree the judgment may 
be carried out as follows: The transfer will be completed 
by the defendant by inserting the name of the pi lintiff and 
will be delivered to the plaintiff with the duplicate certifi
cate of title and the mortgage from the plaintiff and the 
two accepted cheques linking up the # 1,000, or 81,091) in 
some other form shall at the same time be delivered to the 
defendant.

J mbjment for plaintiff.

Rr AMKRICAN-ABKLL ENGINE & THRESHER CO. 
AND NOBLE
:t W. L. K. 321.

Land Tillcn Art, ism- PrUtrilirn of encumbrance*—Production 
of duplicate certificate of title - 1 Vital count ituten •' tvceicinp" 
for registration.

Where a document is produced to a registrar of land titles for regis
tration he has neither any power nor any duty in regard to it until 
the duplicate certificate of title has been produced, and of two en
cumbrances upon the same land, that one for the registration of 
which the duplicate certificate is first produced is entitled to prior
ity of registration irrespective of its date: dree unit ielf Ik it* It itch ic, 
(11K1Ô) « Terr. I,. R. 208; 2 W. L. R. 421, approved and followed.

[ Wktmork J., 9th, i'-hil March, :>th April, 19<>ti.

This was a reference by the registrar of land titles for 
the Assiniboia Registration District under sec. Ill of The

Judgment. 

Harvey, J.
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Land 7Wes Act, 1S94-' One George H. Matthewsou had on 
the same day executed two mortgages on the North-east 
Quarter of Sec. 14. Tp. 5, Rg. 1, West 2nd Meridian, one 
to Robert James Noble, and one to the American Abell 
Engine & Thresher Co, Limited, the affidavits of execution 
on both being sworn on the same day, and both having 
been received by the registrar by the same mail. Upon their 
receipt the registrar notified both the mortgagees of the 
fact, and advised them that the production of the duplicate 
certificate of title would be required before registration 
could be made. He asked them to agree upon the mort
gage to which priority should be given. The duplicate cer
tificate of title was subsequently produced by the solicitors 
for the company, and the question submitted by the regis
trar was as to which of the two mortgages was entitled to 
priority of registration.

E. A. C. Me Lory, for the company.

./ T. Brown, for Noble.

[5th April, 1906.]

Wktmork, J. : There is no evidence as to which of 
these mortgages was first received by the registrar of land 
titles. I am inclined to think that the weight of evidence 
established that the mortgage to Noble was executed first, 
and that it was intended between him and the mortgagor 
that his mortgage should have the priority. However, I 
do not express a decided opinion on this point, because I 
am inclined to think that before arriving at any conclusion 
as to that I would have held an enquiry and had witnesses 
examined before me viva voce. In the view I take of it, 
however, it is not necessary to take that course.

I quite agree with the judgment of my brother Scott, 
in Be Greenshields Co.3 and I have very little to add to it. It 
seems to me that under the provisions of sec. ,‘>3 (2) of The

» 57 & 58 Vic. c. 28. •» (1005) 2 W. L. R. 421; « Terr. L. It. 208.
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Laud ritie* Act, as enacted by 3 & 4 Edw. VII, ch. 19, sec.
1 (Alberta), the registrar was not only prohibited from en
tering either of the mortgages in the da>- book, but was 
prohibited from receiving them, and if they had been 
brought into his office by some person instead of having 
been forwarded by mail, he might very properly have de
clined to receive them at all unless the duplicate certificate 
of title was produced to him. Coining as they did, by 
mail, although the registrar retained them, he could not be 
considered as receiving them under the Act or for the pur
pose of registration; they were to be treated as if they had 
not been in the office at all. If he had not received them 
and the company’s agent afterwards appeared with the 
company’s mortgage, and the duplicate certificate of title, 
the registrar would have been bound to have received and 
entered that mortgage in the day-book and registered it. 
The consequence of the agent of the company producing 
the duplicate certificate of title, the mortgages being in the 
registrar’s office, is dealt with by my brother Scott, in the 
case I have referred to. I therefore hold that the mortgage 
of the company is entitled to priority of registration. Un
der the circumstances I make no order as to costs of this ref
erence.

Order accurdinylyt

KERR CO. v. LOWE 

3 W. L. R. 400.

Pi'actice—Security for conta—Affidavit of belief as to mérita.

On a motion for security for costs it is not necessary that the defend
ant should swear positively as to the merits. A statement that he 
believes he has a good defence upon the merits is sufficient.

[Wktmorb, J., Soth March, l'tlh April, 10on.

This was an application for security for costs. The affi
davit in support of the motion was made by the defendant,

Judgment. 

Wetmore, J.

Statement.
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who stated: “1 have in my belief a good defence to the ac
tion herein on the merits.”

T. D. Ilmum, for plaintiffs, took objection that the affi
davit was insufficient because it did not swear positively to 
merits, and referred to «Sfimtumv. /toss, (1903) •"> Terr. L. 
R. 485.

T. I), ftroicn, for defendant.

[ lJfth April, 1906.]

WhtmorE, J.—In the case relied upon for the plaintiff 
the affidavit was made by one of the advocates for the de
fendant, and I can quite see that such an affidavit would be 
objectionable at least unless the advocate swore that lie had 
a knowledge of the matters in dispute between the parties. 
I am not, however, able to follow the learned Judge in 
holding that the affidavit when made by the defendant 
must state positively that there is a defence on the merits. It 
seems to me that this is asking a defendant to swear to 
too much, and that the legislature never could have intend
ed to do so. Where there are disputed questions of fact it 
seems to me that in view of the uncertainty of human mem
ory and judgment, it would be a very bold man in very 
many instances who would swear positively that he had a 
defence upon the merits, since that depends so much upon 
the view that may be taken of the case by other parties. 
Kor instance, where the only defence a person has is a mat
ter of law on which there might be a very divided opinion 
lawyers might differ, judges might differ, how could a lay
man under such circumstances be expected to swear posi
tively that he has a good defence upon the merits ?

I am of opinion that the affidavit is sufficient, and that 
as the matter stands the defendant would be entitled to the 
order, but the plaintiff has asked for leave to cross-examine 
the defendant upon his affidavit, and I will allow that to be 
done.
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Re McVICAR 
3 W. L. R. 4112.

Wilis—1 nterpretation—Lands subject to cintrée—Property pri
marily liable far payment of debts—Which debts are to be 
paid -Duty of executors.

Where a testator devised a quarter section to one son, directing him 
to pay $100 to each of two daughters : and to another son another 
quarter section and all personal property and cash, directing the 
latter to hear all sickness and funeral expenses, to keep the testa
tor’s wife and to pay her $100 every year.

Held, that the quarter sections were respectively chargeable with the 
moneys directed to he paid by the respective divisées.

Held, also, that the specific devises of the lands and the charging of 
them with the legacies and the annuity indicated that the testator 
had no intention of making them liable for the payment of debts 
unless there was not sufficient movable property or cash to satisfy

Semble, that the provisions of 7he l.aml lilies Act, 1891, 57and 58 
Vic. c. 28, s. 3, and (13 and til Vic. c. 21, s. 5, making land descend 
as personal property, have not altered the common law rule that the 
personal property is the primary fund for the payment of debts.

Held, further, that the executors could not convey the lands to the 
devisees without seeing that the proper registrations were made, 
and that with the consent ot the devisees the proper manner of 
carrying this out was for them to execute encumbrances to be hand
ed in for registration at the same time as transfers in their favour 
from the executors.

Held, lastly, that the costs of these conveyances and registration 
should be paid out of the estate.

[Wktmokk, J., i'Hth April, Hum.

This was an application on behalf of the executors of Statement 
the will of W. R. McVicar, deceased, made under Rule 4U5 
of The Judicature Ordinance,* for the opinion and advice of a 
Judge.

The testator’s will was as follows :

“The sixth day of October, in the year one thousand 
nine hundred and four, I, Win. Russell McVicar of Fair- 
inede P. O., Assa., N. VV. T., north-east quarter sec. 28, 
township 12, R. 1., west of 2nd pr. tuer., make my last will 
and testament.

“My children living are: 1 Agnes, 2 Andrew, 3 Sarah 
Ann, 4 John Reid.

i Con. Ord. (18118) c. 21.
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"To my son Andrew I bequeath north-east quarter of 
section 10, township 13, R. 33, west of 1st pr. mer. The 
said Andrew to pay one hundred dollars to Sarah Ann and 
one hundred dollars to Agnes.

“To my son. John Reid, I bequeath north-east quarter 
section 2S, township 12, range 1. west of 2nd pr. mer. Also 
lot No. plan 29, P. L. 66, in the town of Portage La 
Prairie, Man. Also all personal property and cash.

"The said John Reid to bear all my sickness and fu
neral expenses.

"The said John Reid to keep my wife while she wishes 
to remain with him, and pay her one hundred dollars every 
year whether living with him or not.

"As my executors I appoint F. A. Clements and G. C. 
Lewis.”

The questions submitted were :
1. Can the executors convey to Andrew McVicar the 

quarter section devised to him until he (Andrew) has paid 
to his sisters the sums of £100 each, directed in the will to 
be paid to them, or is such land to be charged with the pay
ment of such legacies.

2. Can the executors convey to John Reid McVicar 
the quai ter section devised to him, or is such property 
charged with the annuity directed to be paid by John Reid to 
his mother, and also with the charge of the maintenance of 
his mother ?

3. Are the expenses in connection with the administra
tion of the estate and all expenses other than those incurred 
in connection with the sickness and funeral of the deceased 
to be paid out of the personal property and cash of the de
ceased, and if not what part of the estate should be charged 
with their payment ?

Argument. ,/. T. firoivn, for executors.

No one api>eared for the other parties interested.
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[SOth April, lOftfi)

Wktmokb, J.:—I will answer the last question first. JudKpient* 
At common law the personal property of a deceased person Wetmore, J. 
was primarily chargeable with the payment of debts due by 
the deceased, funeral expenses and expenses of administra
tion, unless there was a will, and it appeared from that to 
be the intention that the real estate was to be primarily 
charged. I cannot gather from reading this will that it was 
the intention of the testator to charge his real estate primar
ily with the payment of the expenses of administering his 
estate or with any other expenses. He has devised his real 
estate specifically, and has in my opinion charged each por
tion of land devised with certain payments, and I cannot 
bring my mind to the conclusion that it was his intention to 
charge such land with any other payments. Section 3 of The 
Land Titles Act,2 however, provides that “Land in the Ter
ritories shall go to the personal representatives of the de
ceased owner thereof in the same manner as personal es
tate now goes, and be dealt with and distributed as person
al estate.” And I may call attention to sec. 5 of ch. 21 of 
03 & 04 Vic. (1900), which contains a declaration of what 
the intention of Parliament was in enacting sec. 8 of The 
Land Titien Act, and what was the meaning of that section 
in the preceding enactment. I must say that I am unable 
to perceive that sec. 5 of the last mentioned Act carries the 
matter any further than section 3 of The, Land Titles Act 
One question which must occur to me is whether the com
mon law has been altered in respect to the rule requiring 
the personal estate to be first applied towards the payment 
of the debts of the deceased and the administra
tion expenses. The inclination of my mind is 
that Parliament did not intend that the real estate should 
be applied towards payment of these liabilities in the same 
manner as personal estate, but that in that respect the

3 57 k 58 Vic. c. 28 (Ca.)
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Judgment, old law should remain, that is, that personal property 
Wetmore, j. should be first applied to such payments. I am inclined to 

this opinion because land is property of such a fixed nature, 
and because it in most instances forms the home, of the fam
ily of the deceased, if he had a family. I cannot imagine 
that Parliament would ever intend to place in the hands of 
an executor, who might be a stranger, the power of practi
cally turning the family out of doors for the purpose of pay
ing debts and administration expenses when there was mov
able propertv, and cash which could be applied for that pur
pose. I do not consider it necessary, however, to express 
a decided opinion upon thi » question, because, in view of 
the fact which I have before stated that the testator has 
made a specific devise of each portion of land and has 
charged it as I have before stated, I am of opinion that it 
was not his intention to make it primarily liable or liable at 
all if there was sufficient movable property and cash to sat
isfy the payments in question. I therefore answer the last 
question by giving it as my opinion that the expenses in 
connection with the administration of the estate and all ex
penses other than those incurred in connection with the 
sickness and funeral of the deceased should be paid out ot 
the personal property and cash of the deceased.

As to the other questions submitted I have not found the 
English authorities very satisfactory, and the American au
thorities seem to lie conflicting. I find a number of English 
cases where real estate has been devised to a person who has 
been directed to pay a third person a legacy, and where it 
has been held that the real estate so devised is charged with 
the payment of such legacy, but in every case but one that 
has come under my notice the devisee has been the executor 
appointed by the will. The only case I can find where that 
has not been the case is Sadd v.Carters where the land was de-

Precd. in cli. 27.
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vised to Carter and his wife for their lives, and afte r their Judgment, 
decease to such of their children as should be living at the Wetmore, J. 
death of the survivor cf them, he, the said Carter, paying 
,£40 to the plaintiff. The Court held that this ,£40 was a 
charge upon the land, and the report of the case does not 
state that Carter was the executor.

The question has, however, come up in some Upper- 
Canada and Qntario cases. In Clark v. Clark,« the testater 
devised jointly to his wife and his son James (who was not 
an executor) and James' heirs a certain parcel of land, and 
he directed that his son Janies should pay his daughters $200 
each, when they became of the age of 21 years. I have set 
forth sufficient of the will to show the character of the de
vice. Strong, V.C , held that James' interest in this pro
perty was charged with these legacies, and that the charge 
was on the corpu*. In Ruhxon v. Jardine,5 a testator devised 
all his estates both real and personal to his wife for life, and *
directed that after her death theestate was to beequallydivid- 
ed between one of his sons and one of his daughters, several 
pecuniary bequests being made which were to be paid by 
the son and daughter in instalments commencing one year 
after they came into possession of the property. In this 
case neither the son or the daughter were executors.

Bi.akk, V.C., held that the legacies were a charge on 
the land, citing a great number of authorities which I have 
gone through, but in all of them to which I have access and 
in which the question I am now discussing might arise, the 
devisees were the executors. His decision was followed by 
Gray v. Richmonds There a testator by his will devised land 
to his son Janies, subject to the payment of an annuity to 
his widow for life, after the expiration of a lease given by 
the testator, and directed his executors to apply the rent de-

4 (1870) 17 Grant, 17. 5 (1875) 22 Grant, 420. 6(1802) 22 Ont,
H. 250.
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rived from the land so devised in payment of an incumbrance 
thereon “ so that my son may have the said property at the 
expiration of the .-aid lease free from all incumbrance,” 
and lie then directed that his son James should pay one-half 
of the sums in the will thereinafter bequeathed to each of 
his daughters. Vkrc.vsox, J., after referring to ttuhmn v. 
,/ardno, held that one half of the legacies were charged up
on the land so devised to James.

I will follow these authorities, and my answer to the first 
question propounded is that in my opinion the land devised 
to Andrew McVicar is charged with the legacies to the 
daughters Sarah Ann and Agnes, and to the second question 
that the land devised to John Reid McVicar is charged with 
the annuity of 8100 payable to the widow of the deceased, 
and with her maintenance. And I will advise that the exeu- 
tors cannot convey such lands to the devisees without seeing 
that the charge is made a good and valid charge, but I see 
no difficulty in effecting that object if the devisees are will
ing because the respective transfers may be made and the 
devisees execute an encumbrance in accordance with Form 
“ O" in the schedule to The Loud Til/e* Act, lSUJh the exe
cutors taking care that the transfers and encumbrances are 
handed in for registration at the same time. The testator 
having intended to create the encumbrance it becomes the 
duty of the executors to see that his intention is carried out 
and that the land is properly charged, and I so advise.

The costs of this application shall be paid out of the 
estate, and under the circumstances the costs of any trans
fers or documents necessary to create a proper charge upon 
the records, and the registration thereof, shall also be paid 
out of the estate.

Order accordinyly.
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BERRY v. SCOTT.

I W. L. K. 2X2.

Action for a H/irciJic iterforinance Statute of Frauda- -E ride nee 
to con licet documenta ' n (licienci/ of n statement of consilient- 
tion and terms Fart /irrfornri nee.

In an action for a specific performance against a vendor, the evidence 
to satisfy the Statute of 1'rauds consisted of a receipt signed by the 
plaintiff for #.‘>o, “to apply on equity on Canadian Pacific Railway 
land,” describing it “at f.Y.Vi per acre,” and a letter from the 
vendor offering to return the #‘>l) and referring to the sale as having 
been ” declared off long before.” The agreement alleged was to sell 
the land at -Ÿà.ôU per acre, the purchaser paying off the balance due 
the railway company out of his purchase money.

Held, that the letter from the defendant could be used with the re
ceipt to satisfy the Statute, although it repudiated the sale.

Held, however, that the requ rements of the Statute of Frauds were 
not satisfied, the writing indicating an agreement to sell for $0.01) 
per acre, subject to the railway company’s claim and not the agree
ment alleged.

The plaintiff had done some breaking upon the lands without the 
knowledge of the defendant.

Held, that the breaking done upon the lands by the plaintiff, being 
unknown to the defendant, could not be relied upon to show the 
part performance of the agreement.

[Court en banc, ///A, 18th dull/, I Him.

Apjieal from a judgment of Scott, J., d W. L. R. 84, Statement, 
after trial without a jury, dismissing the action. The state
ment of claim alleged that the defendant on the 17th March,
1908, agreed to sell to the plaintiff the south-east quarter of 
sec. Id, tp. 45, rg. 24, west of the 4th meridian, for a price of 
65.50 per acre ; that the defendant was not the registered 
owner of the land but was in possession of the same as equit- 
ableowner under an agreement of sale from the Canadian Paci
fic Railway Co., and that the plaintiff agreed and was willing 
to accept an assignment of the said" agreement of sale and 
to assume, as part of the price above mentioned, the payment 
of all moneys remaining due to the said company. The de
fendant among other defences pleaded the Statute of Brands.

The evidence given to satisfy the Statute consisted of a 
receipt and two letters in the following terms :—
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“ March 4th, 1902.

“ Received from Will Berry, fifty and no/100dollars to 
apply on equity on Canadian Pacific R. W. land. s.-e. qunr 
ter, section 13, township 45, range 24, west of 4th meridian, 
at 85.50 per acre.

“M. K. Scott."

“Wetaskiwin, Alta., Canada,
“ Mrs. M. K. Scott, July 12th, 1902.

Hartley, la.
“ The assignment papers and drafts which I sent you 

were returned by Mr. Patch stating you refused to sign 
them. My money has been ready ever since you sent me 
the receipt. I wrote to you in April, asking you to send 
the assignment to the bank and I never received an answer 
from you. So I concluded I would send you the pa]>er and 
draft which I did and you refused to sign them.

“ I believe I have done my part and hope you will do 
the same and save trouble.

" I have been breaking on the laud and was disappoint
ed to think you refused the papers. Enclose papers, trusting 
you will sign properly and send to the Merchants Bank at 
Wetaskiwin. The money is deposited there for you.

“ Hoping you will attend to this at once.
“ Yours truly,

“ Will Berry.”

“ Hartley, la., 7th, 1902.
“Mr. Will Berry,

“ Wetaskiwin, Canada.
“ Dear Sir,—Yours of the 12th received. It being the 

first I have reed, from you. I instructed Mr. Patch to re- 
tuan your draft as the sale had been declared off long before. 
You were too slow about making payment, and ignored Mr, 
Patch's letters.
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“ I herewith return assignment. Statement.

“ Return the receipt either to Frank Patch or to your
brother, and I will return the $50.

“ Yours truly,
“ M. E. Scott."

The trial Judge dismissed the action, holding that there 
was no sufficient memorandum in writing to satisfy the stat
ute. The plaintiff appealed, and the appeal was heard be
fore Si fton, C.J., Wktmork, Prkndbrgast, New lands, 
and Harvey, JJ.

N. D. Heck, K.C., for plaintiff.

IF. L IF«M, K.C., for defendant. Argument.

[18th July, 1900.]

The judgment of the Court was delivered by

Newlands, J.: It was proved at the trial that these 
letters referred to the agreement above mentioned ; and al
though the letter from the defendant to the plaintiff re
pudiates the sale there is no doubt but that it can be used to 
help out the re ipt. That it refers to the receipt is shewn 
from the fact that she wishes to return to the plaintiff’s 
brother tlv 0 she received from him. The only authority I 
need cite the question that a letter repudiating a contract 
may be used to prove its terms is Martin v. Haubner,' in 
which Strong, C J , says : "Upon the other question, how
ever, that on which the judgments of the learned Chief Jus
tice of the Common Pleas and of the Court of Appeal both 
proceeded, namely, that there was a sufficient memorandum 
of the contract in writing signed by the appellant to meet the 
requirements of the 17th section of the Statute of Frauds, 
I am of opinion that the respondents must succeed in main-

2Ü 8. C. R. 142, at p. 145.
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tabling the judgment in their favour. I have no doubt but 
that the letter of the 13th of September is such a memoran
dum. That letter refers to the invoice in these words: 'The 
goods shown by your invoice are not what I wanted, and 
the amount is far in excess of the value of the goods I did 
want.' The cases of IVifktnson v. Ennis,' limimann v. James* 
and Taylor v. Smith J referred to in the judgment of the 
Chief Justice of the Common l’leas, to which may be added 
O'Donohm v. StamimrsJ are authorities amply sufficient to 
warrant the introduction of evidence identifying the invoice 
produced as that thus referred to in the appellant’s letter. 
Then, from the invoice thus referred to, those particulars 
of the sale, the names of the parties' vendors and vendee, 
the description of the goods sold and the price, which are re
quired to be in writing, signed by the party to be charged, 
in order to come within the terms of the Statute, are all 
plainly to be ascertained. The reference to the invoice is, 
therefore, just as effectual as if everything contained in it 
had been set forth in terms in the body of the appellant’s 
letter. The objection to this letter as constituting a suffi* 
cient memorandum within the 17th section, upon which Mr 
Justice Bvrton has founded his dissenting judgment, is 
that a writing, though containing a statement of all the 
terms of the contract requisite to constitute a memorandum 
of the contract under the Statute, cannot be used for that 
purpose if it repudiates the sale. Upon both authority and 
principle I am of opinion that this objection cannot be sus
tained.”

We have therefore to consider whether the receipt with 
the two letters above mentioned are a sufficient memoran
dum to satisfy the Statute of Frauds.

The receipt itself does not show that the party who paid 
the money is the purchaser, but I think this is clearly shown

(ISM) L. K. ('. P. IU7: 35 L. .1. < . P.224; 14 XV. R. 1163. 
\ lIX6K) HUli. App. .VIS; is L. T. N. S. 424: 1» W. R. S77. i (ISM) 2 
(j. It. 115; 7 Taunt, 1V1. ilSSl) 11 S. ('. R. 358.
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by the subsequent correspondence. The land is also prop- Judgment, 
erly described. The only question is whether the consider- .\ewiands, j. 
ation and terms on which the land was agreed to be sold is 
sufficiently set out. The receipt shows that the payment is 
to apply on equity on Canadian Pacific Railway land at SÔ.ÔO 
per acre. The plaintiff contends that mentioning a price 
per acre shows that the #•">.•">() per acre is the whole amount 
to be paid, and that defendant is only to be paid the balance 
after paying what is due the railway company. From the 
evidence at the trial there is no doubt but that this was 
what was agreed between them. This agrément must, how
ever, be proved by some memorandum in writing, and such 
a term of the contract cannot be proved by oral testimony:
Pierce, v. Corf]' Rinhtnn y. What more f Now, can the price 
and terms of sale be ascertained from the documents in this 
case. The receipt says that the $50 paid is to apply on 
equity at $5.50 per acre. By the word “equity" there is 
no doubt but that the defendant meant whatever interest 
she had in the land, and it seems to me that the receipt can 
be read in no other way than that she is selling all her in
terest in that land at $5.50 per acre. That is not the agree
ment set out by the plaintiff in his statement of claim, and 
there is therefore no memorandum in writing as required by 
the statute.

The plaintiff cited Newell v. Radford* R>- Holland, Hreyy 
v. Holland'y In Newell v. Radford it was contended that the 
memorandum did not show who was the seller and who was 
the purchaser. Bovii.L, C.J., in giving judgment said: “At 
first sight this indeed might not appear quite clear except 
to a man in the trade, but it has alxvax s been held that you 
may prove what the parties would have understood to be the 
meaning of the words used in the memorandum, and for this 
purpose parol evidence of the surrounding circumstances is

'• (1874) !.. It. titj. K. 210i 4:t L. .1. tj. B. 52; 27 L. T. 21»; 22 
W. H. 290. (1K7H)8l’h. I>. 107; «7 I.. .1. Ch. 02»; 20 W. R. K27
" (1SU7) L. It. P. 52: M I,. .1. C. P. I; 17 I,. T. I1H; hi W. It. 
7». y (11*12) 2Ch. :WI).
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admissible." The agreement in that case was for the sale 
of flour, and parol evidence was admitted to shew that plain
tiff was a baker and defendant a flour merchant, and Bo- 
VILL, C.J., said that from that fact there was no doubt who 
was the buyer and who was the seller. In He Holland, Ureyy 
v. Holland, where a post-nuptial settlement recited an ante
nuptial agreement on the part of the husband to make the 
settlement, but did not say with whom he agreed, it was 
held that the deed of settlement showed with whom the 
agreement was made. Stirling, L. J.,10 said: “It was, 
however, said on behalf of the trustee in bankruptcy that, 
even if this were so, the deed did not satisfy the require
ments of the Statute of Frauds, because it only recites that 
previously to the marriage the husband agreed to make a 
settlement, and doe.1 not state with whom he agreed. It is 
no doubt necessary that the note or memorandum, to satisfy 
the statute, should shew who the parties to the agreement 
are, but they need not be named or specifically described as 
such; it is sufficient if, by reasonable intendment, it can be 
inferred from the document who they are. For this pur- 
|x>se the whole deed may he looked at. Now I find the 
guardians of the wife are named as parties, and the cove
nants of the husband are entered into with their approba 
(ion as such. They are the persons with whom an ante
nuptial contract would in ordinary course be made. I see 
no reason why they should have been made parties to the 
deed except that the contract was made with them, and it 
is the reasonable intendment that it was actually made with 
them. I think, therefore, that this objection is not well 
founded.” I do not see how either of these cases can be 
taken as authorities for the admission of evidence to show 
that the $5.50 per acre was to be* paid for the whole land, 
and not for the equity only. On the other hand they seem 
to me to be authorities for the proposition that you must 
get the terms of the agreement from the memorandum itself.

2 Ch. at p. 385.
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A number of other cases were also cited to show that 
an ambiguity in the momorandum may be explained by pa
rol evidence. Here, however, [ find no ambiguity. From 
the documents it appears that the defendant sold her equity 
in the land at 85.50 per acre, and to allow the plaintiff to 
prove the agreement he sets up by parol evidence would be 
allowing him to prove that she sold it for less than that 
sum, which would be proving a distinct term of the contract 
by parol evidence, which cannot be allowed under the Sta
tute of Frauds.

It is also contended that there was a part performance 
of the agreement sufficient to take it out of the Statute. 
The land was open prairie land and the part performance 
was the ploughing of a few acres. The plaintiff was not 
otherwise in possession of the land, and what he did was 
not with the knowledge of the defendant. In Maddixun v. 
AldersonLord Selborne, L. C., said : “All the authori
ties show that the acts relied upon must be unequivocally 
and in their own nature referable to some such agreement 
as alleged.” This cannot be held in this case; the plaintiff 
was not in actual possession of the land, and what he did 
was not known to defendant, and could not in this country 
be considered evidence of ownership.”

For these reasons I think the appeal should be dis
missed with costs.

Appeal dismissed with cants.

Judgment. 

Newlamls, J.

«>(188:*) 8 App. Cas. 407, at p. 470.
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Statement.

Argument.

Judgment.

R. v. HARRIS.

4 W. L. R. 6»l

Suminai'ji coni'Mion — Certiorari—EntitIimj proeerdim/x. '

Proceedings to obtain a writ of certiorari to quash a conviction where 
an order quashing it is not asked upon the return of the application 
for the writ, do not require to show the name of the informant, as 
part of the style of cause.

[VVetmohk, .1., tin! bui'cniber, I mu;.

This was an application for certiorari to quash a con
viction against the applicant. A summons was issued on 
the affidavit of the applicant, Harris, and such summons 
and affidavit were entitled “In the matter of James Harris 
and of a certain conviction," describing it, but not stating 
the name of the informant, “ex parte James Harris."

E. A. C Me Lory, for Attorney-General, objected to the 
proceedings on the ground that they were improperly en
titled, and did not comply with Rule 38 of the Crown Prac
tice Rules of the Supreme Court.1

E. /,. Ehvood for applicant.

[<Sn/ November, 1900.]

Wbtmorr, J. : The entitling seems to be in compli
ance with the rule unless it was necessary that the name .of 
the informant should have been stated. It is quite clear to 
me that the informant is not the defendant or respondent in 
this matter. Then is he the “party against whom the ap
plication is made?" I am of opinion that he is not.

The practice in England respecting the entitling of affi
davits on application for certiorari is to entitle them in the

1 Rule :t8 of the Crown Practice Rules provided that “All pro
ceedings under these rules shall be entituleu in the Court and shall 
be styled in the matter to which they relate so as to show the name of 
the applicant as informant, relator, plaintiff, private prosecutor, or 
otherwise, according to the nature of the case and the name of the de
fendant, respondent or party against whom the application is made."
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Court only. See Short & Mellor's Crown Practice2 citing Judgment. 
H. v. Cule.i Wetmore, J.

And that would be the practice here had it not been 
changed by the rule in question. It could never have been 
considered, therefore, that an application for certiorari was 
made against the informant. As a matter of fact it was 
made against the justices, and it was not necessary that the 
informant or complainant should be served with a copy of 
the summons or rule nisi. As a matter of fact the practice 
was not to serve him unless there was a special direction of 
the Court or a Judge to do so, and I think that this, in view 
of the provisions of Rules 3 and 4, is quite recognized by 
the rules of this Court which empower the Court to direct 
that the informant need not be served with the summons 
unless the summons asks that the proceedings attacked be 
quashed without the issue of the writ. It seems to me that 
either of these rules would have been promulgated if it 
had been considered that an informant or complainant was 
the party against whom an application for certiorari was 
made. In this case the summons did not ask that the pro
ceedings attacked slioiVd be quashed without the actual is
sue of the writ, and I am, therefore, of opinion that the 
proceedings in this case are properly entitled.

; (1st ed.), 455. 3 (1K47) « T. R. «40.
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CAMPBELL v. CAMPBELL 

6 W. L. R. fie.

Tent mi n'ntitri/ capacity — Drunken nenn — Sober interrain—On- 
noundnennof mind.

A will made at a time when the testator was drunk, leaving his prop- 
e.ty to trustees, with an ahso’ute discretion to pay or not to pay the 
testator’s wife any part of the income, was set aside where it ap
peared that the testator was affectionate to his wife when sober, but 
the reverse when drunk.

[Scott, J., Oth December, 1006.

Statement. This was an action by the wife of a testator to set aside 
the later of two wills made by him. The facts appear in 
the judgment.

Argument. IF. L. Wat eh, K.C., and W. .1/. Campbell, for plaintiff.
E. I*. McNeill and C. E. Marrie, for defendants the exec

utors of the second will.

[lith December, 190tf\

Judgment. Scott. J. :—Col in N. Campbell, the husband of the plain
tiff, died on the 14th day of February, 1906, without issue. 
On 24th June, 1897, he made a will whereby he devised and 
bequeathed all his real aud personal estate to the plaintiff 
absolutely, and appointed her his executrix. On 12th May, 
1905, he signed a paj>er writing purporting to be his last 
will and testament, whereby he revoked all former wills made 
by him, and with the exception of the specific bequest of 
his watch and chain, devised and bequeathed all of his real 
and personal estate to his brothers, the defendants, as trus
tees and executors upon the following trusts: first, during 
the lifetime of his wife to pay her such sums as they 
should from time to time in their discretion deem sufficient 
and ample for her comfortable support and maintenance, 
having in mind her separate property and means, and for 
that purpose they were empowered to use such portions 
of the corpus of the estate in addition to the income as
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they might consider neceessary and prudent; second, upon 
the death of his wife to give the residue of the estate to his 
sister, Flora Isabella, for her own use, and, third, in the 
event of his sister, Flora Isabella, predeceasing his wife, 
then, upon the death of the latter, to give the residue of the 
estate to his nephew, Ian Colin Campbell, a son of the de
fendant, John J. Campbell, and in the further event of his 
earlier death then to divide the remainder of the trust es
tate between themselves for their own use. The trustees 
were also empowered during the life time of the plaintiff in 
their discretion from time to time, if they should be of the 
opinion that the estate would remain sufficient for his wife’s 
maintenance, of which they should be the sole judges, to 
advance from the principal or income of the estate such 
sums as they should desire and deem necessary and prudent 
for the support and maintenance of his said sister, Flora 
Isabella.

The plaintiff charges that the deceased on 12th May, 
1905, the date of the last mentioned document, was of un
sound mind, and did not possess the testamentary capacity 
sufficient to entitle him to make such a will, and that such 
document was so signed by him at a time when, owing to 
his mental condition induced and brought about by the ex
cessive use of intoxicating liquors for a lengthened period, 
he was utterly unfit and incapable of understanding or be
ing able to transact business of any kind whatever, or to 
make a valid testamentary disposition of his estate. She 
claims a declaration that the document of 12th May, 1905, 
was executed by the deceased at a time when he was not of 
sound and disposing mind, and is invalid as a will, and that 
the will of 24th June, 1897, is the last will and testament of 
the deceased, and that the plaintiff as the executrix named 
therein is entitled to probate thereof.

Sometime early in 1905 the deceased instructed Mr. Mc
Neill, a solicitor, to prepare a will for him, and stated to 
him the details of the deposition he desired to make of his

Judgment. 

Scott, J.
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estate, the instructions he then gave being for a will sub
stantially the same as the provisions of the will in question, 
except the last mentioned provision thereof. On a subse
quent occasion between that and 12th May he asked Mr. 
NcNeill if the will had been prepared, and was informed 
that it had not. On 12th May he called at Mr. McNeill's 
house between 11 and 12 o’clock, a. in., and asked him to 
draw up the Will that day, stating that he was leaving for 
Winnipeg that evening. Mr. McNeill states that they went 
over the terms of the will at that time, as on the former 
occasion, and upon his asking the deceased what disposition 
he desired to make of his estate in case his nephew died be
fore he became entitled, he replied that the contingency was 
not likely to happen, but that if it did his brothers should 
divide the estate between themselves. Mr. McNeill pre
pared the will that afternoon and took it over to deceased 
that evening about 6 or 7 o’clock The latter read over 
the will, gave instructions as to the filling in of some blanks 
left for the names of his brothers, demurred to the bequest 
of a gold watch and chain contained in it, stating that he 
had no gold chain, and, when he finished reading it, stated 
that the will was expressed exactly as he desired, and that 
he would not change a word of it. He then called in his 
physician, Dr. Millburn, and his pastor, the Reverend Mr. 
Jaffray, who were in the adjoining room, and asked them to 
witness its execution. He explained to them in detail ti e 
legal formalities necessary, stating that it was not necessary 
that they should know its contents, but that he should 
know the contents, which he did, that he should acknowl
edge it as his will, that two witnesses were necessary, and 
that all should be present and see each other sign. When 
in the act of signing, or as he was about to sign, he said to 
them: “You must be prepared to say that I know what I 
am doing, that I am in my right mind.” He then turned 
to Mr. Jaffray and said: “What do you say? Am I in my 
right mind?” To which the latter replied: “You are all
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right; it would take a clever man to puzzle you now." He 
then said to I)r. Millburn: “ Medicus, what do you think ? 
Am I compos mentis ?" To which” the latter replied: “You 
are all right." Deceased then signed the will in their pres
ence and they, with Mr. McNeill, then signed as witnesses. 
Deceased then asked Mr. McNeill to make a copy for him, 
and the latter having done so handed the will and copy to 
him. He then placed the original will in an envelop and 
handed it to Mr. McNeill, asking him to take care of it for 
him.

The evidence shows that the deceased had been for 
many years prior to his decease of intemperate habits, and 
had on several occasions taken what is known as the gold 
cure treatment, viz., at the Keeley Institute in Minneapolis 
in 1892, at the Haldur Hot Springs some years later, and at 
the Keelev Institute in Winnipeg about 18%. After the 
latter treatment he appeared to have refrained from intoxi
cants for about four years, but after that he again lapsed 
into occasional fits of intemperance and continued thus for 
several years. These lapses were occasional only until about 
1st February, 1906, but from that time up to the time the 
will in question was signed he appears to have been under 
treatment for drinking by his physician, Dr. Millburn, almost 
continuously, the latter having visited him for that purpose 
alone on twenty days in February, seventeen in March, four
teen in April, and every day from 1st to 12th May, upon 
which last mentioned date he left forWinni|>eg to again take 
the gold cure treatment. He left his house that morning un
der the influence of liquor and returned in the same state 
about 1 o'clock p. m. He left again in the afternoon and 
was brought back about 6 o’clock in the evening by one 
Parker, who had been employed by his wife to look after 
him. He was then so much under the influence of liquor 
that he was unable to return without assistance. He must 
therefore have been intoxicated at the time he signed the will

Judgment. 

Scott, J.
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Judgment, and had evidently been drinking afresli only a short time 
ScottTï. before he signed it.

Mr. McNeill states that when deceased first gave him 
instructions about his will, he was in possession of his men
tal faculties, and keenness in affairs, knew what he was do
ing, that his acts were voluntary acts, and that he had not 
been drinking, that at the time he executed his will no 
doubt as to his testamentary capacity entered his (Mr. Mc
Neill’s) mind, that in his opinion the testator thoroughly 
understood what he was doing, and that in executing the 
will he was carrying into effect a considered plan. Mr. Mc
Neill admits, however, that deceased told him on 12th May 
that he must get away, as he felt that he had been drinking 
too much.

Mr. Jaffrey, who was a witness for the defence, is not 
so clear as to the mental capacity of the deceased at the 
time he executed the will. He states that he was not in his 
best mental condition at that time, hut was able fairly fully 
to appreciate the claims of all persons upon him, and was 
also capable of estimating the influence of his actions to a 
considerable extent. He admits that deceased was weak 
from the effects of drink, and that his conduct during the 
evening would indicate that he was not in his best, self-con
tained frame of mind.

The evidence of I)r. Millburn is to the effect that de
ceased was intoxicated at the time he signed the will, and 
was not in a condition to understand the consequences of 
his act or to weigh them, nor was he in a fit condition to 
understand or appreciate the claims of his relatives or those 
depending upon him. It is true that Dr. Millburn, upo • 
being asked by the deceased at that time whether he was 
compos mentis, replied that he was “all right," but he states 
that his reason for so replying, and for afterwards witness
ing the execution of his will was that he was 
anxious that deceased should get away that 
night. This to my mind is not a sufficient ex
cuse for the impropriety for his conduct, but it may
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he that it resulted from his anxiety lest anything should 
occur to prevent or postpone the departure of the deceased, 
he !>eing then, in Dr. Millburn’s opinion, in a precarious 
state of health. The evidence of the attending physician as 
to his patient's mental state is, under ordinary circumstances, 
entitled to \*erv great weight : v. H'ilson.' The fact
that in his anxiety for his patient may have acted iu- 
discreetly should not, in my view, lessen the weight of his 
evidence to any material extent.

The fact that deceased was intoxicated at the time he 
made the will is not in itself sufficient to warrant the assump
tion of testamentary incapacity, but where a person is of 
lower grade of capacity, owing to intemperance, a very 
different degree of proof is required to satisfy the Court 
that the will contained the real intentions of the testator. On 
the other hand the fact that the deceased, at the time he 
made the will, appeared to comprehend its contents and to 
understand the formalities required for its execution, and 
the importance of the witnesses being able to testify as to 
his mental soundness, is not sufficient to put it beyond 
doubt that he possessed testamentary capacity.

In Peterson and Haines on /.'gal Medicine anil Toxine 
In./;/it is stated that during the exhilarating stage of alco
holic indulgences the subject often evinces considerable in
sight, recalls forgotten subjects, and talks easily and clearly, 
so as often to cause the ordinary observer to mistake his 
mental condition for one of true brilliancy, and that in the 
ordinary drinker this stage of exhilaration from alcohol is 
often more or less perfectly remembered, but in the periodic 
inebriate it is frequently a complete blank to the individual 
after the spree is over.

In Houghton v. Knight,3 Sir James Hannkn says : 11 It 
is essential to the exercise of such a power [of making a will]

> (1875) 22 Grant 39. ‘ Vol. I. p. till. .' (1873) 3 P. L. K. 
04, at p. 74 ; 42 L. J. P. 25 ; 28 L. T. 562.
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that the testator shall understand the nature of the act, and 
its effects ; shall understand the nature of the property of 
which he is disposing ; shall be able to comprehend and ap
preciate the claims to which he ought to give effect, and, 
with a view to the latter object, that no disorder of the mind 
shall poison the affections, pervert his sense of right, or 
prevent the exercise of his natural faculties, that no insane 
delusion shall influence his will in disposing of his property, 
and bring about a disposal of it which, if the mind had been 
sound, would not have been made. Here then we have the 
degree of mental power which should be insisted upon."

The deceased was a Presbyterian, and his wife a Roman 
Catholic. They appear to have lived happily together at all 
times when he was free from the effects of alcohol, but when 
he was intoxicated, there were frequent quarrels between 
them due to the fact that when he was in that state he be
came irritable, and inclined to be quarrelsome. The fact 
that she resented his being in that state led her to indulge 
in recrimination, which, doubtless, had the effect of inten
sifying their quarrels. During his drinking bout from 1st 
to 12th May, there were frequent quarrels in which he 
would use abusive language towards her, and upon one oc
casion he, to use the words of a witness, " tried to grab 
her," but the witness prevented him.

It is impossible to avoid the conclusion that during his 
drinking spells, and as the result thereof, he became em
bittered against his wife, and was inclined to treat her with 
but scant consideration. Immediately after signing the will 
he went into the adjoining room where his wife was, and 
told her he had made it, and the disposition he had made of 
his estate. The result of this communication was a further 
quarrel between them. Mr. Jaffray, who was present in the 
house at the time, advised the deceased to destroy the will, 
and he admits that one of his reasons for so advising him was 
that he felt'that deceased may have been moved by spite to
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make the provisions lie did by his will. Considering his 
usual treatment of his wife when inebriated, it is to my 
mind not unreasonable to suppose that such was his motive 
in making the will. The circumstances under which the 
communication was made to his wife leads me to think that 
he may have said merely in the spirit of boasting that he 
had by means of the will obtained an advantage over her.

It ap]>ears from the evidence that for many years pre
vious to their taking up their residence in Macleod, the wife 
of deceased supported him by means of a business carried on 
by her in Toronto, and with moneys received by her from her 
father’s estate, he being unable, presumably by reason of his 
unsteady habits, to obtain remunerative employment ; also 
that after coming to Macleod, she paid his expenses to take 
the gold cure at Minneapolis, and also her own expenses in 
accompanying him, amounting in all about $(>00 ; also the 
expenses of a friend who accompanied him on one of the 
occasions he took the gold cure at Winnipeg ; also that upon 
one occasion, when they were living in Toronto, and he came 
out west in search of employment, and was stranded here, 
she supplied the money to take him back to Toronto ; also 
that a i>ortion of his estate consists of property acquired by 
him with moneys advanced by her. In view of these facts, and 
assuming that his objects in making the new will were to 
prevent his estate going to the Roman Catholic Church, and 
to make provision for his sister, it is open to question whether 
the will was not unreasonably harsh, as against his wife, in 
that he appears to have left it entirel) to the discretion of 
his brothers whether she should receive any i>ortioii of the 
income of the estate, let alone any portion of the corpus. By 
this statement I do not intend in any way to reflect upon their 
character or honor, as there is nothing to lead me to think 
that they would exercise the discretion conferred upon them 
otherwise than by doing full justice to her in the disposition 
of both the income and corpus under the terms of the will.

Judgment. 

Scott, J.
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Mr. McNeill states that several weeks after the deceas
ed returned from Winnipeg, after making the will, he call
ed at his (Mr. McNeil's) office and asked him what his 
charge was for drawing the will, also whether he had the 
will. Upon being asked whether he wanted it, deceased re
plied in the negative and said : “ He sure and keep it safe 
because it is important ; Mrs. Campbell is giving me no rest 
concerning it, though I have done what I think is right, 
but I certainly do not want any little property I leave to go 
to the Catholic Church." Also on a subsequent occasion, 
about October, 1905, deceased again called at his office and 
asked for and obtained the will, and that on both occasions 
he was in excellent health, and gave no evidence of indul
gence in drink. These statements, coupled with the state
ments already referred to that deceased had not been drink
ing when he first gave the instructions for the will, might 
lead to the view that, although he was intoxicated when he 
executed it, he was merely carrying out a plan which he 
had formed when sober. I am not, however, entirely 
satisfied that Mr. McNeill may not have been mistaken as 
to the state of the deceased upon any ot the occasions re
ferred to. I am satisfied that he was mistaken as to his 
mental state at the time the will was executed, as I am of 
the opinion that at that time he was not, to adapt the words 
of Sir James Hannkn already quoted, entirely free from 
any disorder of the mind, which would tend to poison his 
affections, or pervert his sense of right, and that he, there
fore, did not possess the requisite testamentary capacity. If 
Mr. McNeill was mistaken as to his condition at that time, 
he may also have been mistaken as to his condition upon 
the other occasions referred to. The evidence shews that 
his trip to Winnipeg on 12th May did not effect a cure, and 
that his intemperate habits continued up to the time of his 
death.

I hold that the document executed by deceased as a will 
on 12th May, 1905, was executed by him at a time when he
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was not of sound and disposing mind, and that it is for that 
reason invalid, and should be set aside, and that plaintiff 
is entitled to a declaration to that effect. The further de
claration applied for by the plaintiff, viz, that the will of 
‘24th of June, 1897, is the last will and testament of deceas
ed, is one which I think I ought not to make. There is no 
evidence to shew that deceased may not have made another 
valid will subsequent to it. Apart from this there does not 
appear to me to be any necessity for such a declaration, as 
the plaintiff may obtain the necessary relief by an applica
tion for probate.

As the defendants were bound by reason of their fidu
ciary capacity to leave the question of the validity of the 
will of 12th May to the deteiinitiation of the Court, I think 
they should not be mulcted iti costs. In my view the proper 
order to make is that the costs of both parties be paid out 
of the estate, and I do so order.

Judgment. 

Scott, J.

Judy ment accordinyl y,
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TUCKHR v. ARMOUR.

5 W. L. K 35.

Landlord and tenant—!'nreyintered assignment of lease —Land 
I Hies AH Partie* Re-entry 'lender of rent due— Coat*.

In an action against the landlord by the assignee of a lease under 
7he htnd Title* Aef, IS'.tf, duly registered to recover possession 
of the premises upon which the landlord had re-entered for default 
in the payment of rent.

Held, (h, that the fact that the assignment was not registered was 
no bar to the action.
(2) that the original lessee was not a necessary party.
(3) that the lessee was entitled to relief without the issue of a writ 
of ejectment upon payment of the rent due, but that the plaintiff, 
although he tendered all the rent due before action, should bear 
the costs of it, except in so far a., these were increased by the de
fendant’s resistance to the claim.

The plaintiff had sublet the lands, the sublease providing for re-entry 
in the event of the sublessee permitting an execution to be levied 
against his goods. This event had happened and the plaintiff had 
distrained through the sheriff, who was in possession under a writ 
of attachment and writs of execution when the defendant re
entered.

field, that the plaintiff’s distress and the bringing of this action 
showed that the plaintiff intended to terminate the sublease.

[Nrwlands, ]., 1'dh Deeeinber, 1900.

This was an action to recover possession of certain prem
ises leased by the defendant to the plaintiff. The lease 
was granted to one Herbert Tucker, on the 18th October, 
1904, for a term of twelve years, from the 23rd March, 
1903, at a monthly rental of 812, and was duly registered. 
On the 10th May, 1905, Herbert Tucker assigned all his 
interest to the plaintiff by assignment duly executed under 
seal, the assignment, however, remaining unregistered. The 
rent was paid by the plaintiff up to 30th November, 1905. 
In September, 1905, the plaintiff had sub let the premises to 
one Glasserman, until the 1st of June, 1900, at a monthly 
rental of 847.50, the lease providing that he should have the 
right to re-enter if Glasserman permitted any execution to 
be levied against his goods. Glasserman became insolvent 
and absconded from the province, and on the 10th January, 
1900, the plaintiff put the sheriff in possession under a 
distress warrant under which the rent was realized up to 
the 15th March, after which the sheriff continued in posses-
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sion under a writ of attachment, and writs of execution 
against Glasserman. On the 6th March, and while the 
sheriff was still in possession, the defendant, his rent being 
then overdue for three months, re-entered, demanded and 
received the key from the sheriff and took possession of the 
premises. Three days afterwards the plaintiff tendered to 
the defendant all the rent due by him ; this the defendant 
refused to accept, and the plaintiff thereupon brought his 
action.

A. L. Gordon, for the plaintiff.

D. J. Thom, for the defendant.

[loth December, 1906.]

Nkwi.ands, J. : It is objected on the part of the defend
ant that the plaintiff has no title to the premises, the assign
ment to him from the original lessee never having been re
gistered under sec. 54 of The Land Titien Act, 1894* This 
section is similar to sec. 59 of Ihe Territories Heal Property 
Act,1 under which Wilkie v. Jellett,2 was decided. There it 
was held that, though the registered owner was the legal 
owner of the lauds, he was a bare trustee for an unregistered 
transferee, and that the Courts would give effect to the title 
of the equitable owner. As was stated by Jessel, M.R. in 
General Finance Co. v. Liberator lienejit Building Society, 3 
“no action for the recovery of land can be defeated tor

*57 & 58 Vic. c. 28, s. 54, which provides that : “ After 
a certificate of title has been granted for any land, no instrument, 
until registered under this Act, shall be effectual to puss any estate 
or interest in any land (except a leasehold interest for three years 
or lor a less period) or render such land liable as security for the 
payment of money ; but upon the registration of any instrument in 
manner hereinbefore prescribed, the estate or interest specified therein 
shall pass, or, as the case may be, the land shall become liable as 
security, in manner and subject to the covenants, conditions and con
tingencies set forth and specified in such instrument, or by this Act 
declared to be implied in instruments of a like nature.”

i R. 8. C. (1888) e. 51. 2 (1896) 2 Terr. L. R. 133: 26 S. (J. R. 
282. 3 (1878) 10 Ch. I). 15, at p. 24: 3» L. T. 000 ; 27 W. R. 210.
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Judgment, the want of the legal estate where the plaintiff has the title 
Newîaïïds, J. to tile possession."

The next objection raised by the defendant was that 
the proper parties were not before the Court, that the origin
al lessee was a necessary party, and should have been a 
plaintiff.

In Harr v. Elm*,4 it was held that the original lessee 
was a necessary party where judgment in ejectment had 
been obtained, and the lease was forfeited and gone. In 
this case the lease has not been determined by an action of 
ejectment. The defendant re-entered under his lease with
out taking any legal proceedings.

In delivering judgment in that case, Day, J.s referred 
with approval to the judgment of Dor, d. Wyatt, v. Hyron, 6 
remarking that in that case " there was no judgment in eject
ment at all. The defendants, who were under-lessees of the 
term less two days, appeared to the writ as soon as they 
heard of it, and before judgment, and asked the Judge to 
exercise his jurisdiction by allowing them to pay the rent 
and costs into Court at once. They asked to be allowed to 
pay the rent and costs into Court before judgment and exe
cution took place, and asked for a stay of proceedings upon 
payment of the rent and costs under 4 Geo. II. ch. 2<S. The 
Judge allowed that to be done, and under his direction the 
rent and costs were paid to the lessor. Everybody therefore 
remained in the same position as they always had been. 
The Judge’s decision was upheld bv the Court. That case, 
however, is no authority for the proposition that an under
lessee has a right to deal with the matter in the absence of 
the original lessee. The lessees there were not necessary 
parties at all. The lease had never been determined ; there 
had been no judgment or entry in ejectment.” The origin
al lessee is not therefore a necessary party to this action.

4 ilHUli) I (). B. 004 : 62 L. .1. (j. B. 187: 69 L. T. 222 ; H W. It. 
2»7 : 57 .1. I*. 30». s <18»6) 1 Q. B. at p. 60». '• (1815) 1 (’. B. 026 ; 
50 !.. It. 026.
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It is further contended that the plaintiff, having dis- Judgment, 
trained against Glasserman’s goods, had abandoned his Newîands, J 
right to re-enter, and that Glasserman’s lease, being still in 
existence, the plaintiff had no right to bring this action,but 
as Glasserman had absconded I do not think that this inter
pretation can be put on the act of plaintiff in distraining, 
but rather that he intended to re-enter, put an end to the 
lease and at the same time collect the rent due him. The 
fact that he brought this action before the expiration of his 
lease to Glasserman is evidence that he intended to so ter
minate that tenancy, and under any circumstances the de
fendant by his re-entry ousted Glasserman and put an end 
to his term.

The plaintiff in his statement of claim alleges that the 
defendant through fraud entered into possession of the said 
premises and evicted the plaintiff therefrom, and defendant 
contends that there being no proof of fraud on the part of 
the plaintiff, his action should be dismissed. In support of 
this proposition he cites Wildr v. Oi/mond where Lord Cor- 
TKNHAM, L. C., says: “The plaintiff having rested his case 
in the bill upon imputations of direct personal misrepresen
tation and fraud cannot be permitted to support it upon any 
other ground . The case alleged is not proved and
the case proved is not alleged, and if it had been there 
would not have been sufficient to support the decree.” This 
is not the case here, since, leaving out the allegations of 
fraud, there is sufficient to support the plaintiff's claim and 
he is entitled to recover apart from that allegation alto
gether.

In Howard v. Fanthawef it was decided that the lessee 
was entitled to relief in the case of a peaceable entrv by the 
landlord without the issue of a writ of ejectment upon pay
ment of the rent due. The plaintiff will, therefore be enti
tled to the possession of the demised property, according to 
the lease mentioned in the statement of claim. He must,

7 (1848) 1 H. L. 60S at p. «20; 12 Jur. 527. s (18115) 2 Cli. 581; ($4 
L. J. Ch. (Ml; 75 L. T. 77; 43 XV. R. «45.
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however, pay the rent, and the defendant must thereupon 
deliver up possession to him. The plaintiff must bear the 
costs of the action, except so far as they have been increased 
by the defendant resisting his claim, and those costs must 
be borne by the defendant.

There will therefore be a reference to the clerk to ascer
tain the amount of rent due defendant.

Judgment for plaintiff.

FRANK v. GAZKLLE LIVE STOCK ASSOCIATION

W. L. H. 57:t.

Promissory note given for goods tit re mo in property of jm gee 
Memoranda in thereon—Endorsement.

In an action by an endorsee of a document in the form of an ordinary 
promissory note, hut having on the face of it a memorandum “Giv
en for Suffolk stallion, ‘His Grace,* same to remain the property of 
J. H. Truman until this note is paid.*’

J/eld, that the document was not a promissory note, and that the 
rights of the parties under it could consequently not be assigned by 
the simple endorsement. Bank’of Hamilton wdillies, (1899) 12 
Man. R. 495; Kirkieood v. Smith, (18JM1) 1 y. B. 582, applied.

[Harvey, J., /.#//#, 18th December, W<»i.

This was an action brought by the plaintiff as indorsee 
against the defendants as makers of a document in the fol
lowing terms :

#3,000 xx/100 Innisfail, N.W.T., June 16th, 1903.
One year..................................afterdate I promise to pay
the order of J. H. Truman for the Pioneer Stud Farm, 
Bushnell, 111., J. G. Truman, Mgr., at the Union Bank
of Canada here, the sum of Three Thousand__ xx/HX)
Dollars. Value received.

Given for Suffolk Stallion, “His Grace."
Same to remain property of J.II.Truman 
until this note is paid.

Gazelle Live Stock Co.,
Frank F. Malcolm, Manager.
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This document has endorsed on the back the following: 
“Without recourse, the Pioneer Stud Farm, J. G. Truman, 
Manager. Pay to the order of Kred’k Frank. F. Frank.

It B. Bennett, for plaintiff.

IV. T. D. LathweUfor defendants.

[ 18th December, 1906.]

Harvey, J. : The plaintiff claims upon this document 
as a promissory note, or in the alternative as an agreement, 
the rights under which accrued to him as a member of the 
partnership, the Pioneer Stud Farm, upon its dissolution 
and a division of the assets. Several objections are taken 
by the defendants, the first of which is that the document 
in question is not a negotiable promissory note, and that, 
therefore, the plaintiff, without a valid assignment in writ
ing cannot maintain this action, whether the document is 
treated as a promissory note or not. There is no evidence 
of any written assignment of the document unless the en
dorsement above referred toconstitutes such an assignment.

In the Dominion Bank v. IViyyim,' it was held by Mr. 
Justice Maclknnan, with the concurrence, as he states, of 
the other members of the Court of Appeal, that a document 
purporting to be a promissory note, but containing a pro
vision that the title and right to possession of the property 
for which the note was given should remain in the owners, 
the payees of the note, until the note was paid, was not a 
negotiable promissory note, on the ground that it was not 
an absolute unconditional promise to pay. In Bank of Ham
ilton v. Gillie*,* the Court of King’s Bench of Manitoba held 
that a document purporting to be a promissory note contain
ing a somewhat similar provision as that in theWiggins case 
was not a promissory note.The decision in this case however 
did not go on the same ground as in the Wiggins case,Chief
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Judgment. Justice Killam, stating that lie was not satisfied with the
Harvey, J. reasoning of Mr. Justice Maclknnan in that case. The 

ground of decision, however, in this case was similar to that 
in Kirkwood v. Smithy namely, that sec. 82 of Th-, Hill& of 
Exchange Act * having indicated what conditions and addi
tions may he made to a promissory note without destroying 
its negotiability it impliedly negatives any other conditions 
or additions, and that as such a provision as this above sta
ted does not come within the provisions of that section, the 
document by including such provision ceases to be a nego
tiable promissory note. In Hrcscutt v. (iartandf the Supreme 
Court of New Brunswick arrived at the same conclusion as 
in the two foregoing cases, the different judges taking both 
grounds.

If the present case conies within the principle of these 
decided cases whatever might be my personal view I should 
hesitate to disregard the decisions of the highest courts in 
three of our Provinces, and the decision of the English Div
isional Court which have been followed in our own Courts 
in Imperial Hank v. Hromixhand Kew Hamburg Manufactn r. 
ivy Company y. Weubrod.~ It is true that in none of the 
cases mentioned were the circumstances exactly the same as 
in this case as is seen by reference to the document itself. 
The added provision is simply a short memorandum at the 
foot of the document and does not take the form of an agree
ment between the parties and signed by the maker as in all 
the other cases, and I have endeavored to make a distinc
tion on this basis, but after very careful consideration the 
only conclusion I can come to is that the statement of the 
mémorandum, “ same to remain property of J. H. Truman 
until this note is paid," can be treated as nothing but an 
agreement between the parties to the instrument, and that 
being the case it appears to me that it is entirely covered

(181*$) 1 Q. B. 582; ($5 L. J. Q. B. 108; 74 L. T. 423; » 45 A 4(1 Vic. 
c. til (Ca.) s (1807) 34 N. B. R. 201. 6 (1805) 1» C. L. T. 21. 7 (11**$) 
4 W. L. R. 125.
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by tlie principle in Bank of Hamilton v. dlliei and Kirkwood 
v. Smith, and that I must therefore hold that the instru
ment sued on here is not a negotiable promissory note. 
That being the case the rights of <the parties under it could 
not be assigned by a simple endorsement, so that even if 
the endorsement in question were a valid endorsement, 
which is contested by the defendants, it would not confer 
any rights on the endorsee, and I cannot see that the plain
tiff's position in this respect is any better on his alternative 
claim than on the original claim.

It was suggested on the argument that in any event the 
defendants should be entitled to their costs of action be
cause of their conduct in connection with the transaction.
I consider that the conduct of one or more of the members of 
thecompany was at least.somewhat pecuilar, but there are other 
members of the company, who, in my opinion, have acted en
tirely properly and regularly throughout the whole transac
tion, and I do not see how thecompany itself should be affected 
and prejudiced by the acts of individual members. I may 
say, too, that the conclusion I come to from the evidence 
regarding the giving of the note is that at the time the note 
was given to Mr. Truman the company was not in a posi
tion to do business, but that Mr. Malcolm, the manager, 
who then gave the note, was thoroughly satisfied that with
in a year it would be able to do business and would be will
ing to take the horse in question, and that the sale was 
made and the note given entirely with that knowledge and 
understanding. Such being my conclusion as to the circum
stances I see no reason why the defendants should be denied 
their costs of action. Judgment will, therefore, be for the 
defendants without costs.

Judgment. 

Harvey. J.

Judgment for defendants.
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REX v. GILBERT 
f> W. L. R. 205.

Criminal lair—Mu nier—Evidence of expression of deceithc<I 
licsyextac—Expressions an evidence of at id e of mind Charg
ing the jury an to nutuntaught er.

On a trial for murder evidence was given that while the deceased was 
apparently fleeing from the accused, who was pursuing him with a 
^un, he shouted several times, “Hold on. Hold on. lie shot me and 
lie will shoot me again. Hold on hoys. Hold on,” and it appeared 
that this almost immediately followed the sound of a shot.

Held, that this evidence was properly given as being part of the re* 
gestae, irrespective of whether the words were uttered in the presence 
of the accused or no.

Evidence was also given that at a later time the deceased, upon ob
serving the accused within five or six feet of him, said to the wit
ness who was assisting him, "Don’t let him knife me.”

Held, (WkTMork, .1., dissentiente), that the expression was nothing 
more than evidence of *he deceased’s state of mind: that it was ad
missible equally with evidence of the deceased’s contemporaneous 
acts, and that both were material.

The only evidence of the actual shooting was that of the prisoner who 
swore that the shooting was purely accidental. The trial Judge 
charged the jury that there was no evidence to justify them in find
ing a verdict of manslaughter.

Held, that under the circumstances that charge was proper.
[Court, en banc, 15th January, l!)o?.

Statement. This was a case reserved by Newi.ands, J., before 
whom, sitting with a jury, the prisoner, Josiah Gilbert, was 
convicted of the murder of one Anderson. At the trial evi
dence was admitted of certain expressions used by the de
ceased and the questions reserved were as to the admissibil
ity of this evidence.

Two men, Koch and Dick, were passing near the scene 
of the alleged murder about the time it was supposed tohave 
been committed, and their attention was drawn to the ac
cused, whom they saw running with something in his hand, 
which they took to be a gun and which subsequent evidence 
showed was a gun. At almost the same moment they heard 
a shout and saw the deceased apparently fleeing from the 
accused, waving his hands and calling to them to stop. The 
gun was dropped, but the pursuit continued until the de
ceased reached the witnesses, the deceased shouting more
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than once on his way and after he reached them, “Hold on, 
Hold on. He shot me, and he will shoot me again. Hold 
on boys. Hold on.’’ The first question reserved was as to 
the admissibility of this expression.

At a later time when an exchange of conveyances was 
being made between the deceased and the accused, and 
while the deceased was being helped by one McKinnon from 
one conveyance to the other, the deceased turned and saw 
the accused about five or six feet behind him, whereupon, 
as the witness McKinnon said, “ He made a big jump iuto 
the buggy and said, ‘ Don’t let him knife me.' ” The ad
missibility of this expression was the second point reserved.

The case was argued before SlKTON, C.J., Wktmore, 
Nkwlanns, Harvey and Stuart, JJ.

IK. M. Martin, for the prisoner, contended that the evi
dence was improperly admitted, and also that the Judge’s 
charge was erroneous in that he directed the jury that there 
was no evidence to justify a verdict of manslaughter.

James Allen, for the Crown, contra.

[16th January, IPO?.]

Sifton, C.J., concurred with Harvey, J.

Wktmore, J. (dissenting) :—I agree with my brother 
Harvey that the evidence of the statements made by the 
deceased Anderson to the witnesses Koch and Dick while 
coming towards them and after he arrived there was proper
ly admitted as being part of the res gestw. I also agree that 
there was no misdirection in this case, but I am of opinion 
that the statement made by the deceased and testified to by 
McKinnon, namely, “ Don’t let him knife me,’’ was impro
perly received in evidence. This statement was offered in evi
dence as a statement made in the presence and hearing of the 
accused and ouly upon that ground. It was not pretended that it

Statement

Argument.
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Wet more, J. was admissible on any other ground. hvidence of this 
dissenting. . , .

character is admissible because the jury or judge of fact is
able to draw an inference from the conduct, the language or 
the silence of the other party in whose presence and heating 
the statement is made. Kvidently, if the statement was not 
heard by such party no inference could be drawn from his 
language, conduct or silence. In this case I may say that 
any inference that might be drawn was to be drawn from 
the silence of the accused. In order to render such testi
mony admissible I think that the Judge ought to be thor
oughly satisfied that the party accused heard the statement. 
I will concede that ordinarily, if it is established that the 
statement was made in the presence of the accused, and that 
he was at such a distance at the time that the statement 
would he likely to be heard by him, this would be sufficient 
to admit the evidence of the statement. But if the circum
stances are of such a character that render it possible that 
the statement might not have been heard by him or render 
it doubtful whether it was heard by him, evidence of the 
statement ought not to be received.

In this case the witnesses Koch and Dick were not very 
far distant from where the deceased and the accused were at 
the time the statement was made, and I think they would 
have been likely to have heard it. Now, if they did not hear 
it I think it is open to doubt whether the accused heard it. 
I am not prepared, however, to state that I would hold that 
the evidence of this statement was improperly received if 
there was nothing further in the case than what I ha\e 
stated. But it was developed at a further stage of the pro
ceedings that the accused was hard of hearing, and he dis
tinctly swore that he did not hear the statement made by 
the deceased and testified to by McKinnon. This state of 
facts having come out, in my opinion rendered the testi
mony of McKinnon as to the statement inadmissible, or, in 
other words, improperly received. It is urged that inasmuch
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as the testimony when received was admissible, it is not ren
dered inadmissible by testimony subsequently given. I dis
sent from that proposition If testimony of this character 
is received under a mistaken apprehension of fact, it must 
be considered none the less inadmissible if future develop
ments of facts show that it ought not to have been admitted. 
In a case of that sort I am of opinion that either the jury 
should be discharged from giving a verdict or the objection
able testimony expressly withdrawn from their consideration 
by the trial Judge. I am inclined to think that the latter 
course would have been quite sufficient for the purpose.

It was further urged that no subtantial wrong or mis
carriage was occasioned by the admission of this testimony. 
I cannot accede to this proposition either. It is very diffi
cult to state what will or will not influence the mind of a 
juryman. The remark " Don’t let him knife me” had no 
direct reference to the shooting ; it must be remembered 
that when the remark was made the accused had no gun 
with him, and a remark such as “ Don't let him shoot me” 
would not be pertinent, as he had no means of shooting. 
The words “ Don't let him knife me” might be pertinent 
however, and it was a remark from which a juryman might 
infer “ Don’t let this man who shot me, as I told you, knife 
me.” Nor can I bring my mind to the conclusion that this 
was a mere exclamation of fear alone. Doubtless it was an 
exclamation of fear, but it was an exclamation which not 
only expressed fear but expressed fear of the accused. I am 
of opinion, for the reasons above stated, that the contention 
should be quashed and a new trial ordered.

Newlands, J., concurred with Harvey, J.

Harvey, J.:—I am of opinion that the first question 
should be answered in the affirmative. Apart altogether from 
whether the words were uttered in the presence of the accused.

Wetmore, J. 
dissenting.

VOL. VI. T. L. REPTS.-27
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Judgment. 

Harvey, J.

it appears to my mind clear that the circumstances, includ
ing the utterance of the words used, were so closely con
nected with the shooting as to be properly admissible, for 
although the witness in question did not hear the sound of 
a shot, another witness did hear such sound and almost im
mediately after saw the two men running, as they were* 
when they first attracted the attention of the two witnesses 
first mentioned.

The strongest case which could be referred to against 
the admissibility of this evidence was R. v. He ding field,1 in 
which Cock burn, C.J., refused to receive the evidence of a 
statement made by the deceased to a person whom she met 
after coming out of the house where the accused was and 
where the murder was alleged to have been committed. It 
is easy to see a difference in principle between the two 
cases. In the present case there was a continuity of cir
cumstances of which the shooting was part, and in which 
the accused was a participant, which did not exist in the 
Hedingfield case. So that for the purpose of this case it is 
not necessary to dissent from Chief Justice Cockburn’s 
view, though some of the text writers2 express the opinion 
that he interpreted the rule too strictly.

In R. v. FosterXy the Court, consisting of three judges, 
held admissible a statement made by the deceased in answer 
to a question by a witness who did not see the act which was 
the cause of the death, but came up after. This case ap
pears to have been accepted as authoritative, and the princi
ple is given by Taylor,4 as follows: “The principal points for 
consideration are whether the circumstances and declarations 
offered in proof were so connected with the main fact under 
consideration as to illustrate its character, to further its ob
jector to form in conjunction with it one continuous trans
action.* ’ It appears to me l>eyond question that the present

i (1879) 14 Cox. 311. 3 Taylor on Evidence (9th ed.), p. 683;
Phipson on Evidence (3rd ed.), p. 49. 3 (1834) 0 C. & I*. 325; 25 C.
L. K. 421. 4 Op. Cit. par. 583.
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case falls within this principle and the authority of R. v. 
Foster.

The second expression was used by the deceased at a 
later time, and was in no way connected with the res gestae. 
This utterance appears to me to be nothing more than an 
unequivocal exclamation indicating fear of injury from the 
accused on the part of the deceased. The principle on which 
an exception to the rule that hearsay evidence is inadmissi
ble is made in the case of statements made in the hearing of 
an accused, or in a civil case in the hearing of an opposite 
party, is that the accused or the opposite party, as the case 
may be, has an opportunity of denying it, and if he fails to 
do so it is some evidence as against him of the truth of the 
statement. When one considers that the utterance in ques
tion is not a statement of fact at all and is not susceptible of 
denial by the accused, it is at once evident that the princi
ple has no application and at the same time that the princi
ple of exclusion as hearsay has no application. The ques
tion appears to me to be one then simply of whether the 
state of mind of the accused in this respect is material, and 
if it is there is no rule as far as I am aware that requires the 
exclusion of this remark. It seems to me that the evidence 
of the witness when lie said that when deceased saw accused 
near him “he made a big jump into the buggy” stands in 
exactly the same position as the evidence of what de
ceased said, for each indicates the same thing, viz, fear of 
accused, and nothing more except that the spoken words 
are less equivocal than the act.

The charge is one of deliberately shooting the deceased 
while the defence is that the shooting was purely accidental. 
If it were shown that after the shooting the state of mind of 
the man shot were one of friendliness to the accused, it sure
ly would be deemed to have an important bearing on the ques
tion in issue, and in the same way evidence indicating aver
sion and fear have as important a bearing in the opposite dir-

Judgment. 

Harvey, J.
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Judgment, ection. Wigmore in his work on evidence,5 points out very
Harvey, J. fully the difference between the admission of utterances as 

proof of the truth of the facts stated and their admission to 
prove a state of mind which he terms their circumstantial 
use as opposed to the other or testimonial use, and states 
that to the use circumstantially the hearsay rule makes no 
opposition “because the utterance is not used for the sake 
of inducing belief in any assertion it may 001113111.”

For the reason stated I am of opinion that this evidence 
was properly admitted.

A third question, though not reserved, was argued by 
counsel, viz., that the learned Judge erred in charging the 
jury that there was no evidence to justify them in finding 
a verdict of manslaughter. No one gave evidence of the 
actual shooting except the accused himself, and his evi
dence and evidence of admissions made by him before the 
trial was the only evidence of the actual occurrence. These 
all concurred in maintaining that the shooting was purely 
accidental. If the jury had believed this evidence, the only 
verdict they could have found would have been one of ac 
quittai ; but if they did not believe it, the only conclusion 
from the evidence was that the shooting having been est alish- 
ed the intention to effect the natural consequences of the act 
existed and that the act was one of murder. It is quite easy 
to see that a hypothesis could be advanced that the actual 
facts made the case one of manslaughter, but that the ac
cused, being the only eye witness of the shooting, determin
ed to concoct a story which would enable him to escape the 
consequences of even that act ; but this would be simply a 
hypothesis, and the jury were bound to bring in a verdict 
on the evidence and not on hypothesis. I am of opinion 
that the judge’s charge was right in this respect.

5 Wigmore on Evidence, par. 1790.
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In the result, therefore, the learned trial Judge's rul- Judgment, 
iugs on the two questions reserved and on the other ques- Harvey, j 
tion which was argued should be confirmed and the convie 
Lion should be affirmed

Stuart, J., concurred with IIarvky, J.

Conviction affirmed.

FRASER v. KIRKPATRICK

.-> XV. L. It. 287.

The Imperial Debtors' Art, 1860—Application to Alberta.

Statement

Held, (SlFToN, C.J., and Newlands, J., dissent lente,) that the Im
perial Debtors' Act, 18(H), is in force in the Province of Alberta, i

Appeal by the defendant from an order of Scott, J., 
4 VV. L. R. 317, under The Debtors' Act, 1869* committing 
the defendant to prison for 6 weeks or until payment of the 
plaintiff's judgment, if sooner paid, for his contempt in not 
having paid such judgment when able to do so.

* 32 & 33 Vic. c. (12. s. 5 (Imp.) which provides that, “ Subject 
to the provisions hereinafter mentioned and to the prescribed 
rules, any Court may commit to prison for a term not exceeding 
six weeks or until payment of the sum due any person who makes 
default in payment of any debt or instalment of any debt due from 
him in pursuance of any order or judgment of that or any other com
petent Court : Porvided . . . (2) that such jurisdiction shall only 
be execised when it is proved to the satisfaction of the Court that the 
person making default either has or has had since the date of the or
der or judgment the means to pay the sums in respect to which he 
had made default, and has refused or neglected or refuses or neglects 
to pay the same. Proof of the means of the person making default 
may be given in such manner as the Court thinks just, and for the 
purposes of such proof the debtor and any witnesses may be sum
moned and examined on oath according to the prescribed rules. Any 
jurisdiction given by this section to the superior Courts may be exer
cised by a Judge sitting in chambers or otherwise in the prescribed 
manner."

1 See now 7 Edw. VII. c. 6, s. 1 (Alberta).—Editor.
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The appeal was heard before Sikton, C.J., Wktmork, 
Nkwlands, Hakvky and Stuart. J.J.

N. D. lleck, K.C., for the defendant.
O. M. Iiiggar, for the plaintiff.

[lôfh January y 1907.]

SlFTON, C.J. (dissenting) : Two questions were argued 
before the Court; first, whether Vie Debtors Act, 1809, is in 
force in this country, and, secondly, whether, if it is in 
force, there was sufficient material in this case to justify the 
order ? My opinion in regard to the first question prevents 
the necessity of considering the second.

If The Debtors Act, 1869, is in force, it can only be by 
the provisions of The North-West Territories Act bringing 
into force “the laws of England as the same existed on the 
loth of July, INTO, in so far as the same are applicable to 
the Territories," and as that provision was made as an ad
dition to other laws then in force and not for the purpose of 
applying all the law of England, the applicability should be 
clear. When the liberty of the subject is at stake there 
should be close scrutiny of conditions from which the ap
plicability is judged.

In this connection we find that in 1809 the Parliament 
of Great Britain passed at the same session two Acts which, 
taken together, constitute a practical consolidation of the 
law of England in regard to debtors, ciz, The Debtors' Act, 
1809, and The Bankruptcy Act. These two Acts refer to each 
other in their wording, and are, in my opinion, plainly

Section 10 defines “prescribed” as follows :

“As respects the Superior Courts of common law, prescribed 
by general rules to he made in pursuance of The Common hue 
Procedure Act, 18/iS.

“As respects I he Superior Courts of Kquity, prescribed by 
general rules and order to he made in pursuance of the Act of 
the session of the fifteenth and sixteenth years of the reign >f 
Her present Majesty, c. HO.”
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intended to be worked correlatively. It is admitted that 
the provisions of The Bankruptcy Act are not applicable to 
this country, and that it was not brought into force under 
the general provision as to the laws of England in 1870, but 
in considering its provisions I find that its effect in England 
would be, by the discharge of bankrupts, to remove them 
from the operation of The Debtors’ Act. There being nothing 
in this country to take its place it follows that The Debtors’ 
Act, if in force in this country would practically be a far 
stronger Act in its effect and would apply to a wider class 
of persons, .and, in some cases, retain debtors longer in gaol 
than the same Act would in England. It is impossible for 
me to arrive at the conclusion that this could have been in
tended, or that it would be a proper interpretation of the 
law as it now exists, and I therefore think that the appeal 
should be allowed.

Wetmore, J , concurred with Harvey, J.

Newi.ands, J., concurred with Sifton, C.J.

Harvey, J. :—It is contended that 7he Debtors'Actt 
1869, is not in force in this Province, that it was not applic
able to the conditions of this country, and was not intro
duced into the country by section 11 of The North West Ter
ritories Act.f

The intention of The Debtors Act, 1869, is indicated by 
its title, which is “An Act for the abolition of Imprisonment 
for Debt, for the punishment of Fraudulent Debtors and for other 
purposes." As is well known, imprisonment for debt had 
existed in England for many centuries, and it was held 
by the Full Court of Manitoba in Sinclair v. Afulli-

140 Vic. c. 50, s. 11 (Ca.), provides as follows : “Subject to 
the provisions of this Act, the laws of England relating to civil 
and criminal matters as the same existed on the 15th day of July 
in the year of our Lord, one thousand eight hundred and seventy, 
shall he in force in the Territories in so far as the same are »p- 
plicahle to the Territories, etc."

405
Sifton, C. J., 
dissenting.

Judgment.
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y fin,2 that the law of Kngland as it existed in 1070 had been 
introduced into this country by virtue of the Hudson's Bay 
Company's charter. It would appear from this that the law 
respecting imprisonment for debt would thereby become a 
part of the law of this country, and unless the provisions of 
The Debtors' Aot, 1869, abolishing it can be held applicable 
to this country that it would still continue to be the law 
I can see no reason for coming to the conclusion that sec. 4 
of that Act which abolishes imprisonment for making de
fault in payment of a sum of money, with certain excep
tions, or sec. 5, which is the section in question, is not ap
plicable to the Territories.

It is pointed out that in 1884 an ordinance was passed 
in much the same terms as section 11 of 7he North West Ter
ritories Act, and at that time there was no such Court as 
there is at present, and the law could not have been en
forced. It does not appear to me to be material whether 
this contention is valid or not, for we have only to consider 
the effect of sec. 11, which is the law at the present time, 
and was enacted at the same time that the Supreme Court 
was established, But it is also urged that the definition of 
“prescribed" is not applicable. It appears to me to be a suffi
cient answer to this to say that by sec. 48 of The North■ West 
Territories Act our Supreme Court is given all the powers 
and authorities by the law of England incident to a Super
ior Court, and is directed to use all the rights, incidents 
and priveleges of His Majesty's Courts of Common Law, 
Chancery and Probate in Kngland. With all these powers 
it seems to me absurd to say that a law which could be en
forced in Kngland and is declared to be law here cannot be 
enforced here. As far as I have been able to ascertain, sec. 
10 of The Debtors Act, 1869, has not been amended, but the 
provisions of sec. 5 are still enforced, though the rules

2 (1888) 5 Man. It. 17, affirming judgment of Killam, J., 3 
Man. R. 481.
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of The Judicature Act have superseded the prescribed rules 
of that section.

It was also urged that the Act was not applicable be
cause various references showed that it was to be worked in 
conjunction with The Bankruptcy Ada. To this objection it 
is only necessary to point out that it is not a question of 
whether The Debtors' Act, 18(i9, is in force as a whole, but 
whether certain provisions of it which constitute part of the 
law of England are applicable and so in force, and for the 
reasons I have stated I am of the opinion that the provis
ions in questions are in force here. In support of this view 
I may also refer to the case of In re B re inner,3 in which the 
Full Court of Manitoba held that these provisions were in 
force in Manitoba by virtue of an Act similar to sec. 11 of 
The North West Territories Act

It remains therefore to consider whether the order made 
by my brother Scott was wrong on the evidence. Keeping 
in mind the remarks made by James, L.J., in Eadaile v. Via- 
serf that “It would require an overwhelming case to induce 
the Court of Appeal to differ from the Judge if he says he 
is satisfied of the debtor’s ability to pay," and of Jessel, 
M.R., in Chard v. Jervis f that "We never ought to overrule 
the decision of the Court below on a question of fact unless 
it is clearly made out that the decision is wrong,” does the 
evidence show that the learned Judge came to a wrong con
clusion? It was held by the Court of Appeal in Ex parte 
Fryer,'■ that the debtor, who had the means to pay part, but 
not all of the judgment debt, and neglected to pay it, was 
liable to committal under sec. f>. It appears to me then that 
the question for this Court to decide is whether the learned 
Judge could reasonablyconclude from the evidence beforehim 
that the debtor had had the means to pay part of the judgment

3 (188») « Man. R 73. 4 (1880) 13 Gh 1) 421; 41 L. T. 745; 28 
W. It. 281. (1882)9 Q. It. D. at p. 181; :.l !.. J. It. 112; :,l L. 
J. ('ll. 42»; 30 W. R. 504; *>(1880) 17 Q B. D. 718; 66 L. J. Q. B. 
478; 55 L. T. 270; 31 VV. R. 700.

Judgment. 

Ilarvey, T.
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debt, and, if he could, that his order should not be inter
fered with by this Court. The evidence has been reviewed 
at length by the learned Judge in his reasons for judgment, 
and it does not appear necessary for me to do more than 
say that for the reasons stated by him and leaving aside the 
question of whether the moneys received in the conduct of 
the hotel business by the debtor and handed over by him to 
his wife, were really his money or his wife’s, there is 
evidence to justify the conclusions reached. In Harper v. 
Scrimgeour,7 there was no direct evidence of the debtor hav
ing any means to pay the debt, but there was evidence of 
his manner of living from which an inference could be 
drawn that he had such means. The debtor explicitly de
nied that he had such means, and stated that he had no 
such means, but an order for committal was made and af
firmed on appeal. In Chard v. Jervis (supra), similar evi
dence was given for and against the application, and an or
der was made for committal, which was affirmed on ap]>eal 
to the Divisional Court. On appeal to the Court of Appeal 
the debtor filed an affidavit, in which he set out in detail 
his means and expenses, and manner of living, and that the 
means of his wife were settled on her and that she had no 
l>ower to give him anything. On that evidence the appeal 
was allowed.

In the case now in apjieal the evidence, in my opinion, 
is stronger than in either of the cases cited, and the whole 
tenor of the cross-examination of the defendant indicates a 
deliberate intention to conceal, as far as possible, his real 
means, and in that respect is in direct contrast to the affi
davit filed on the appeal in Chard v. Jervis. For this rea
son, therefore, and on the authority of these cases I am of 
opinion that the order should not be disturbed.

Both grounds of appeal being, in my opinion, disenti
tled to support, the appeal should be dismissed with costs.

Stuart, J., concurred with Harvey, J.

Appeal dismissed.
: (1880) 5 G. P. I). 386.
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SAWYRR-MASSEY COMPANY v. THIBART

6 W. L. H. 241.

Snlr of goods—Express and implied warmnties—Specified arti- 
c1rs under trode mime—Combination of—Fitness for partic
ular purpose.

The defendant bought from the plaintiff an Eclipse thresher, a three- 
horse power tread, Pitts pattern, and an Eclipse bagger for the pur
pose of threshing grain for hire, and signed a contract in which the 
goods were expressly warranted to be of “good material, durable 
with good care, and, with proper usage and skilful management, 
to do as good work as any of the same size sold in Canada. ” It was 
provided that there should be no other wairanties or guarantees 
than those contained in the agreement. The articles individually 
were good of their kind, but were not adapted to work in combina
tion, and it was impossible to thresh profitably for hire with the 
apparatus.

Helil-
1. That the implied warranty that the goods should be reasonably 

fit foi the purpose for which they were, to the knowledge of the 
vendors bought, was not inconsistent with the express warranty.

2. That the exclusion by the terms of the agreement of other warran
ties and guarantees did not exclude this implied warranty.

3. That the contract, being a single contract for the sale of the com
bination of articles, the implied warranty was not excluded,although 
each of the parts of the apparatus was a specified article under a 
trade name.

1. That in deciding whether the purchaser had relied upon the skill 
and judgment of the vendor, the essential thing was not whether he 
had exercised his private judgment, but what had led him to exer
cise it as he did.

[Stuart, J., STtli November. 1900.
2Xth January, 1907.

This was an action to recover the amounts of four pro
missory notes given by the defendant to the plaintiffs in 
payment for one Eclipse thresher with a 30-in. cylinder, a 
three horse-power tread, Pitts pattern, an Eclipse bagger, 
and some rubber belting.

Some time in the spring of the year 1905, the defend
ant,who was a farmer living near Cowley,Alta , entered into 
negotiations with one Hartrouft, a general agent for the 
Massey-Harris Company, who in turn were agents for the 
plaintiffs, for the purchase of a threshing outfit- The de
fendant decided to buy from the plaintiffs a New Ontario 
thresher, with 26-inch cylinder, a three-horse tread power 
and some additional attachments, all for the 
sum of $615, his intention being to thresh with this

Statement.
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outfit for hire. Some time afterwards the defendant decid
ed, with the approval of the plaintiff’s agent, to buy a dif
ferent kind of thresher, namely, an Eclipse, with a 30-inch 
cylinder, instead of the New Ontario previously agreed up
on. Hartrouft took this last amended order verbally, and 
about the ‘20th of August the machinery for which the notes 
in question were given was shipped to Cowley by the plain
tiffs, consigned to Morrison, and was there put together by 
an agent of the plaintiff’s named Brardon. The plaintiffs 
paid the freight on this machinery to Cowley. About a 
week afterwards the defendant was given possession of the 
machinery without as yet having signed any agreement of 
purchase. The machine did not work satisfactorily, a great 
deal of difficulty being experienced in preventing it from 
choking up. After the plaintiff's experts had made some 
alterations in the machinery and had got it to work consid
erably better the defendant, at Hartrouft’s request, signed 
an agreement between himself and the plaintiffs, which, af
ter setting out the goods purchased and the price to be paid 
therefor, provided that “the said machinery is sold upon 
and subject to the following mutual and interdependent 
conditions, namely, “It is warranted to be made of good 
material, and durable with good care, and with proper 
usage and skilful management to do as good work as any of 
the same size sold in Canada. If the purchasers after triai 
cannot make it satisfy the above warranty, written notice 
shall within ten days after starting be given both to the 
company at Winnipeg and to the agent through whom pur
chased, stating wherein it fails to satisfy warranty, and rea
sonable time shall be given to remedy the difficulty, the 
purchasers rendering necessary and friendly assistance, to
gether with requisite men and horses, the company reserv
ing the right to replace defective part or parts, and if then 
the machinery, or any of them, cannot be made to satisfy 
the warranty, it is to be returned by the purchasers, free of 
charge, to the place where received, and another sub-
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stituted theretor that shall satisfy the warranty, or the 
money and notes immediately returned and this contract 
cancelled, neither party in such case to have or make any 
claim against the other. And if both such notices are not 
given within such time that shall be conclusive evidence 
that said machinery is as warranted under this agreement, 
and that the machinery is satisfactory to the purchasers. 
If the company shall, at purchaser's request, render assist
ance of any kind in operating said machinery or any part 
thereof, or in remedying any defects, such assistance shall 
in no case be deemed a waiver of any term or provision of 
this agreement, or excuse for any failure of the purchasers 
to fully keep and perform the conditions of this warranty.
. . . . There are no other warranties or guarantees,
promises or agreements than those contained herein.” The 
defendant also signed the three promissory notes provided 
for the price and an additional note for $83.12, dated the 
11th of August, 1905, payable on October 1st, 1905, and 
bearing interest at seven per cent per annum till due, and 
ten per cent per annum after due till paid, this note being 
for the amount of the freight paid by the plaintiffs on the 
machinery from Winnipeg.

The defendant continued to work the machinery, first 
at Carney's, then at his own place and thereafter at a num
ber of neighbours' farms until late in the month of Novem
ber, when operations were apparently stopped by a snow 
storm and the threshing season closed, but it at no time 
worked satisfactorily.

The defendant by way of defence to the plaintiffs claim 
upon the notes set up that the machinery did not comply 
with the express warranty contained in the written contract 
and also pleaded: “(3) That he purchased said machinery 
for the purpose of threshing his own grain and taking con
tracts for threshing in his neighborhood, and the plaintiffs 
knew said purpose and sold said machinery to him for such 
express purpose, but the machinery failed to answer same

411
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(4) The defendant pleads The Sates of Goods Ordinance,* as 
a defence to this action. (5) The plaintiffs warranted the 
machinery to perform the work for which the defendant 
purchased same aforesaid, but the machinery did not come 
up to the requirements of said warranty."

He also repeated all these allegations by way of coun
terclaim and asked for damages for the breaches of the war
ranties.

R. li. he.nnett for plaintiffs. The express warranty was 
to be effective only on the observance of certain conditions 
which were not complied with. There was only one pur
pose for which the machinery could be used, and conse
quently there could be no particular purpose. In any event 
the defendant did not in fact rely upon the plaintiffs' skill 
or judgment.

E. P. McNeil!, for defendant. There is nothing in the 
express warranty or in the agreement to exclude the im
plied warranty. The facts are in favour of the defendant.

\28th January, 1907.]

STUART, J.:—I feel bound to hold that even if the ex
press warranty set forth in the agreement was broken,which 
for reasons I shall give hereafter I very much doubt, the de
fendant deprived himself of all benefit under it, as a defence 
to an action for payment of the price, by not complying 
with the terms and conditions under which it was given The

#Con. Ord. (181)8) c. HO. s. 10 (1). provides that. "Subject to the 
provisions of this Ordinance, and of any Ordinance in* that behalf, 
there is no implied warranty or condition as to the quality or fitness 
for any particular purpose of goods supplied under a contract of sale 
except un follows : (1) Where the buyer expressly or by implica
tion makes known to the seller the particular purpose for which the 
goods are required so as to show that the buyer relies on the seller's 
skill or judgment, ami the goods are of a description which it is in the 
course of the seller's business to supply (whether he be the manufac
turer or not), there is an implied condition that the goods shall be 
reasonably fit for such purpose. Provided that in the case of a con
tract for the sale of a specified article under its patent or other trade 
name there is no implied condition as to its fitness for any particular 
purpose."
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plaintiffs are therefore entitled to judgment for the amount 
of their claim.

A much more difficult question, however, arises when 
we come to deal with the rights of the parties under the de
fendant's counterclaim. Sub-section 4 of sec. 10 of The 
Sale of (Joods Ordinance provides that “an express warranty 
or condition does not negative a warranty or condition im
plied by this Ordinance unless inconsistent therewith.” Is 
the express warranty inconsistent with an implied condition 
that the machinery should be reasonably fit for the particu
lar purpose of doing threshing under a contract for hire? 
Upon consideration I cannot see that it is. If that contract 
had contained the following sentence: “It is warranted to be 
made of good material and durable, with good care and with 
proper usage and skilful management to do as good work as 
any of the same size sold in Canada,and it is warranted to be 
reasonably fit for the particular purpose of doing threshing 
under contract for hire.” It could not be contended that the 
two clauses of that sentence would have been inconsistent 
with each other. I can see no inconsistency. If the two 
warranties were identical with each other then, of course, 
as pointed out by Wktmork, J., in Coekshntt Plow Co. v. 
Mills,1 the defendant could not be allowed to get rid of the 
provisions of the express warranty in the contract by plead
ing the same warranty as an implied one, but I am of opin
ion that the two are not identical. The express warranty in 
Cockshutt Plow Co. v. Mills was simply that the machine 
would “do good work,” but here it is that the machinery 
will “do as good work as any of the same size sold in Can
ada.” It is perfectly clear to me that the machinery might 
very well do as good work as any of the same size sold in 
Canada and yet not be reasonably fit for the purpose of 
threshing on contract for hire; in fact, as I shall point out 
later on, I am of opinion that the machinery probably did

Judgment. 

Stuart, J.

» (1905) 6 Terr. L. R.; 2 W. L. R. 355.
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Judgment, as good work as any of the same size sold in Canada. The 
Stuart, J. whole trouble arose, however, as I shall also point out, from 

the relative sizes of the two chief parts of the machinery, 
so that it is clear to me that the warranties are not identi
cal. Neither do I think that in the face of the express pro
vision of the ordinance already cpioted the doctrine of ex 
pressa m fncit cessa re taciturn and the older cases based upon 
that maxim, which are cited in the last edition of Benjamin 
on Safe*,- can lie relied on to exclude the implied warranty. 
The implied warranty must stand, unless inconsistent with 
an express one, and, as I have said, I do not think there is 
here any inconsistency. I am confirmed in this opinion by 
the remarks of DvBUC, C.J., in the Manitoba case of the 
Aort/i West Thresher Company v. Darrell,3 from which it is 
clear that that learned Judge considered that there was no 
inconsistency in an exactly similar case, although he held 
on the facts that the implied warranty had been fulfilled.

A point which was not mentioned in the argument, but 
which has given some difficulty, arises from a consideration 
of the proviso at the end of sub-sec. 4, sec. lb of the Ordin
ance, which reads, “Provided that in the case of a contract 
for the sale of a sjxcified article under its patent or other 
trade name there is no implied condition as to its fitness for 
any particular purpose." I have no doubt that an "Eclipse 
Thresher" is a trade name, as also is an "Eclipse Bagger." 
Further, although there is no evidence given on the point 
there can, I think, be little doubt that the expression "three 
horse tread power, Pitts pattern," is also a trade name.These 
three articles constituted, with the belting, the goods sold. 
As there was no question raised as to the quality of the belt
ing it seemed to me at first rather difficult to contend that 
this contract did not cotne within the terms of this proviso. 
But it will lx* observed that the contract is not divisible. It

i Oth vd. at p. 053. 3 (1005) 15 Man. L. It. 553; 2 VV . L. R. p. 202,
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is one contract for the sale, not of a specified article, but of Judgment, 

a combination of specified articles There is one price sped- Stuart, J. 

fied for the whole outfit combined. That combination has 
neither a patent nor a trade name, and, as will be pointed 
out presently, in further consideration of the evidence, the 
whole trouble arose just exactly out of the combining of 
these articles into one single piece of machinery and out of 
the attempt to work them together, and not out of the de
fects in any one of them separately. I am therefore of 
opinion that the proviso does not apply to the contract in 
question.

Then there is still a further question arising out of a 
provision in the contract itself, which, again, was not mem- 
tioned in the argument. The contract, after setting forth 
the express warranty and the conditions attached to it, pro
ceeds as folLws : " There are no other warranties or guar
antees, promises or agreements, than those contained here
in." I)o these words exclude an implied condition? I am 
of opinion that they do not. I think these words were in
tended only to exclude other express agreements, such as 
an unauthorized agent might attempt to make. Section 53 
of The Sale of Goods Ordinance enacts that “ Where any right, 
duty or liability would arise under a contract of sale by im
plication of law it may be negatived or varied by express 
agreement or by the course of dealing between the parties 
or by usage if the usage be such as to bind both parties to 
the contract." Is an implied warranty of fitness varied or 
negatived by an express agreement ? I think the section 
means an agreement which expressly mentions the implied 
warranty it is intended to vary or negative. Now the 
implied warranty of fitness is not mentioned or re
ferred to in the contract at all, and in order to be 
relieved of it, if it would otherwise arise, I think the 
plaintiffs should either have inserted in the contract an ex
press warranty inconsistent with it or should have expressly 
stipulated that they did not warrant the articles sold to be fit

VOL. VI. T. L. REPTS.-28



TERRITORIES LAW REPORTS. [VOL.41G

Judgment, for any particular purpose. They have done neither. I 
Stuart ï. therefore come to the conclusion that it is still open to the 

defendant to take advantage of an implied warranty of fit
ness, provided the facts are such as to bring the case within 
the terms of section 16 (1) of the Ordinance.

We come, therefore, to the questions of fact. First, was 
the machinery required for a particular purpose expressly or 
by implication made known to the plaintiffs ? And second, 
did the defendant rely on the plaintiffs’ skill and judgment ? 
I am of opinion that both of these questions must be anwer- 
ed in the affirmative. It was contended that there could be 
only one purpose and no other for which the machinery was 
suitable, and that therefore there could he no particular 
purpose within the meaning of the Ordinance. But the 
machinery might have been used either for threshing the de
fendant’s own grain on his farm, for which purpose I think 
it was suitable, or for use in performing contracts of thresh
ing for hire.

This latter, I think, is a particular purpose within the 
meaning of the section, and I hold upon the evidence that it 
must have been and was known to the plaintiffs when the 
order was given. Quite aside from the conversations be
tween the defendant and Ilartrouft, the plaintiffs’ agent, the 
contract itself in one paragraph contains a provision where
by all monies earned by the purchasers for work done with 
the aid of the machinery are assigned to the plaintiffs. See 
also the remarks of Collins, M. R., in Preiat v. Last. 4

It was further contended most earnestly for the plain
tiffs that the defendant relied solely upon his own judgment, 
and not upon that of the plaintiffs. Now it is not a question 
of what the defendant thought or concluded or decided. It 
is a question of what led him to so think or conclude or de
cide. Of course, the defendant decided to buy the Eclipse,

4(1003) 2 K. B. 148, at pp. 153 and 154; 72 L. J. K. B. 057; 51 
W. R. 078.
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and no doubt he thought it would run well in combination Judgment, 
with a three-horse power. If he had not so decided there Stuart, J. 
would have been no sale; just as in Wallin v. Russell,s the little 
girl, of course, decided to buy the crabs which she saw be
fore her, and in Rreist v. Last, supra, the plaintiff decided to 
buy the hot-water bottle which was shown him, but the 
real question in these cases was, as it is here, what led to 
that decision? It is true also that Hartrouft swears that 
he did not induce or try to induce the defendant to buy any 
particular kind of machine. That might be so, but this is 
not a case of damages for fraud or misrepresentation. It is 
one thing to actively induce a mail to buy an article. It is 
quite another thing to have your skill and judgment relied 
upon in the selection of the article. It is, of course, clear 
that the defendant himself decided upon a three-horse 
power. The question was, what should be combined with 
it? Hartrouft says he wrote to his principals to find out.
That was the reason the New Ontario was first selected. It 
seems to me clear even from this, and quite aside from what 
the defendant said to Hartrouft, that the plaintiffs must 
have known that the defendant was relying upon them.
Having reached that conclusion I cannot, it seems to me, 
avoid the further conclusion that the defendant did, in fact, 
rely upon the skill and judgment of the plaintiffs in decid
ing to order the particular combination of machinery which 
was eventually seut to him.

There remains the further question whether the machi
nery was really fit for the purpose for which it was re
quired, namely, threshing grain by contract for hire? There 
can be no question upon the evidence that it was not. It is 
true that no defect was shown in any of the separate parts 
of the machinery. It was not attempted to be shown, for 
instance, that the power of threehorses was not,in fact,com
municated from the tread power to the thresher,nor was there

5 (11102) Ir. R. 2 K. B. 585,
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Judgment, any defect shown in the thresher itself. There was some 
Stuart, J. slight hint of small defects at the start, such as rods break

ing on the tread power and loose tin in the separator, but 
these seem to have disappeared. It was taken for granted 
at the trial that the real trouble lay in the fact that a three- 
horse tread power was not sufficient to run a 30-inch cylin
der thresher. While, therefore, the machinery probably 
did as good work as any of its size sold in Canada, accord
ing to the words of the express warranty, it is clear that, 
owing to the wrong combination of a 30-inch cylinder 
thresher with a three-horse tread power, the whole machine 
combined did not do reasonably effective work as a machine 
for threshing grain on contract for hire. The plaintiffs’ 
counsel, in fact, admitted at the close of the argument that 
it was not an economical piece of machinery that it could 
not be worked economically. It is clear, therefore, that it 
was impossible to make a profit with such machinery at 
threshing for hire, which was the particular purpose for 
which it was required.

It was contended, however, by the plaintiff that the de
fendant had seen the machine work before he signed the 
agreement and must be held to have accepted it as it stood. 
I am of opinion,however,that the actual contract of purchase 
was made long before this, when defendant gave the order. 
If defendant had refused to sign the agreement I think the 
plaintiffs would still have considered him liable as having 
ordered the machinery and taken delivery of it. It was un
derstood, moreover, from the beginning that this formal 
agreement was to be signed. A previous one for the NewOn- 
tario machine had, in fact,been drawn up and had been seen 
by the defendant, and the terms of it were known. I think 
the position was just the same as if the agreement had been 
signed when the order was given. Nothing, therefore, in 
my opinion, occurred at the time of or before signing the 
agreement which would deprive the defendant of his rights 
under an implied condition. I have held, however, that the
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defendant has accepted the machinery and therefore this 
condition has become a warranty only. The result is that 
the plaintiffs are liable tor a breach of this warranty and 
the defendant is entitled to damages for the same.

When I come to consider the question of the amount of 
damages suffered by the defendant. I find that the evidence 
is not very clear. I think it is useless to attempt to make 
any calculation upon the prospective amount of grain which 
the defendant says he might have threshed, but the defend
ant’s statement that he would reasonably have expected to 
make sufficient profit during that season to make his first 
payment upon the machine, seems to me to be not an un
reasonable estimate of the damage he has suffered. It is 
true that he has now on his hands this second hand mach
inery, but, as I have said, the separate parts of it appear to 
be, as far as the evidence shows, in good order, and aside 
from the deterioration in value from the use that was made 
of it, the machinery is worth, no doubt, as much as ever it 
was. He obtained some benefit from the use of it, at any 
rate, in the threshing of his own grain. I will, therefore, 
allow him damages to the amount of the first payment on 
the price of the machinery, and the amount of the freight, 
and there will, therefore, be judgment for the plaintiffs for 
the amount of the remaining two notes given for the price 
of the machinery. I do not think this is a case for costs.

Judgment. 

Stuart, J.

Judgment for plaintiff.
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HANSEN v. CANADIAN PACIFIC RAILWAY CO.

Aft. I!. R. [11*17] A. ('. 523; 108.0. R. ll)l;7(!an. Ky. (las. 441.

Ordinance respecting juries A". IV. 7. Act—Damages—Personal 
inju ries.

The effect of c. II of 6 Edw. VII. (Ca.), was to annul the repeal 
of the North-West Territories Act, so far as Alberta and Saskat
chewan were concerned, and the 7he Ordinance respecting Juries 
is in consequence not in force.

lldd. also, that the increase of damages on the second trial of an 
action for damages for the loss of a foot from $2,500 to $0,51 Ml, was 
not perverse or wrong, and that the latter amount was not under 
the circumstances excessive

[Court, en banc, July 11th and l(Jth, 1907.

Statement. This was an appeal by the defendants from the judg
ment of Stuart, J., after the trial of the action with a jury, 
directing judgment for the plaintiffs for Sli.oOO, the amount 
of the verdict. On the appeal from the judgment for #3,500 
entered after the first trial of the action, a new trial had 
been directed on the ground of misdirection

Argument.
It B. Bennett, for defendants.
James Muir} K.C., and J. L. Crawford, for plaintiff.

The judgment of the Court, Sifton, C.J., Wetmork, 
Scott and Harvey, J., was delivered by Harvey, J.

[lfith July, 1907 ]

judgment. Harvey, J.: It was held by this Court on the first 
appeal, 5 W. L. R. 385, that there was evidence from 
which the jury might find that the defendants had been 
guilty of negligence which was the proximate cause 
of the injury, and in view of the similarity of the evidence 
it appears necessary to do little more than accept that 
judgment upon that point. I may, however, refer to a 
case decided by the Supreme Court of Canada since 
that judgment was given : Wabash Railroad Company v. Mi- 
sener,1 This case, in my opinion, limits the “stop, look and 

I (lUOtl) 38 S. C. R. 01.
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listen ” rule, and recognizes the jury’s right to decide what 
a reasonably prudent man would do under given circum
stances as well as to determine the proximate cause of the 
accident when there is evidence of negligence on the part of 
both parties. The Chief Justice of that Court in his reasons 
for judgment,2 says: “I assume, however, that to reach 
a conclusion as to which of the two parties is responsible 
for the accident, admitting that both were negligent, a com
parison of the facts by the jury was necessary, and by their 
finding, the cases seem to hold that the Court was bound.”

At the trial defendant's counsel objected to the jury 
panel on the ground that the provisions of The Ordinance 
respecting Juries had not been complied with. It is provided 
by sec. 20 of that Ordinance that it shall come into force im
mediately from and after the re]>eal of sections 71 and 88 of 
The Aorth- West Territories Act. The Revised Statutes of 
Canada, 1906, which came into force of the 81st day of 
January last, repealed the whole of The North-West Terri
tories Act,4 and it is contended that thereby the Ordinance im
mediately became effective. Chapter 44 of the Statutes 
of 1007,5 however, limits the extent of the above repeal, 
and except its operation from the Provinces of Saskat
chewan and Alberta. It is declared to be retroactive and 
in effect from the 31st day of January last. Without con
sidering the question from any other point of view, I am 
of opinion that the effect of this Act is to annul the repeal 
of The North West Territories Act, as far as the Provinces of 
Saskatchewan and Alberta are concerned, and that, there
fore, the Ordinance did not apply to this jury. The objec
tion is consequently not sustainable.

It is further urged that the damages are excessive and 
that the increase from $3,500, the amount of the verdict in 
the former trial, to $0,500 on the present one, shows that the

a At p. 90. 3 Con. Ord. (1808) c. 28. 4 R. N. C. 1880, c. 50. 
5 6 Ed. VII. c. 44 (0*.). (1903) 34 S. G. R. 74 ; 30 S. C. R. 159.

Judgment. 

Harvey, J.
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Judgment. 

Harvey, J.
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verdict is perverse and wrong. It is, of course apparent to 
anyone that there can tie no accurate measure of damages 
for personal injuries, and in the absence of any statutory 
rules fixing a basis by which they are to be determined, no 
two persons would be likely to fix exactly the same amount ; 
but I am of opinion that a jury of men in the same or asimi- 
lar station of life to that of the injured person is as good a 
body as can be obtained to measure the damages sustained 
if it acts honestly. It is of course, quite true that there 
has at times been a tendency on the part of juries not to 
deal honestly with corporations, and particularly with rail
way companies in such matters, but I am of opinion that it 
cannot be said that the sum of 86,500 for the loss of a foot 
by a strong young man just starting to earn a livelihood can 
be said to be so excessive as to warrant interference by the 
Court. It is a matter of common knowledge that, particu
larly in the last few years of commercial prosperity, such 
sums have been made in comparatively short periods of times 
in occupations for which this young man would have been 
fitted, but from which he would be debarred by the loss of a 
foot. On this point the case of li'ain y. Canadian Pacific 
Hyis instinctive. In that case the plaintiff was assaulted 
by a passenger in the defendants’ train under circumstances 
making the defendants liable. On the first trial he was given 
a verdict of $3,500, but the Supreme Court of Canada order
ed a new trial unless the plaintiff would accept SI ,000, being 
of opinion that of two assaults considered by the jury the 
defendants were not liable for the first. A new trial was had 
when the jury gave a verdict of 82,500 for the first assault 
and $1,500 for the second, or $4,000 in all. On appeal the 
Supreme Court of Canada refused to disturb this verdict. 
As far as the reports show, there was no permanent injury 
as the result of the assault, and the railway was only liable 
because it neglected its duty to protect the plaintiff. Com
paring the verdict in that case with the present one, I can
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s*»e no good reason why the discretion of the jury in this case 
should lie interfered with.

For the foregoing reasons, and those given on the former 
appeal, I am of opinion that the appeal should be dismissed 
with costs.

Appeal dim wed with costs.

JACKSON v. CANADIAN PACIFIC RAILWAY.
Reversed 7 W. L. II. 82* ; 1 Balk. L. It. 84.

Pleading—Ex parte order allowing other pleas icith general issue~ 
Setting aside.

An order nllowine other pleas to be made with a plea of not guilty 
by statute should not be made ex parte.

If such an order is made r.r parte, even inadvertently, the Judge who 
made it has no jurisdiction to set it aside. Any application for 
that purpose must be made to the Court en bane.

[Wetmore, J., 5th July, 2nd August, 1907.

This was an application by the plaintiff to set aside 
an order made by Wetmore, J., giving leave to the de
fendants to plead other pleas besides the plea of not guilty 
by statute.

//. MacDonald, for plaintiff.
•Z. T. Brown, for defendant.

{2nd August, 1907.)

Wetmore, J.—«It is contended for plaintiff that I had 
no right to make an order ex parte, and I am of the 
opinion that this contention is right. I may add that I 
made the order inadvertently. The question is, however, 
whether I have jurisdiction to set aside my own order, and 
I am of the opinion that I have not, although it is an ex 
parte order. The practice in England prior to The Judi
cature Act, 1873, undoubtedly was that a Judge might set

VOL. VI. T. L. REPTS.—29.

Judgment. 
Harvey, J,

Statement.

Argument.

J udgment.
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Judgment. asj,|c an ex parle order mad'' by him.1 And this would 
vxetmore, J. sccni to ^ t|ie pr0|)er COurse to ake under the old practice.

That practice has, however, been altered since the enact
ment of The Judicature Actr By sec. 50 of The North-West 
Territories Act,3 “the Court en banc shall hear and de
termine all applications for new trials, nil questions or 
issues of law, all questions or points in civil or criminal cases 
reserved for the opinion of the Court, all appeals or motions 
in the nature of appeals, all petitions and all other motions, 
matters or things whatsoever which are lawfully brought 
before it.’* When I consider that all matters of appeal are 
given to the Court cn banc, and it seems to me that what 
is laid clown by Jessel, M.R., in Re St. Nazaire Co. 
(supra) as to the effect of The Judicature Act is applicable 
to the practice here, particularly in view of Rule 188, and 
I am confirmed in this by referring to Rules 138 and 497. 
I cannot, therefore, bring my mind to the conclusion that 
the Legislature intended to give a judge jurisdiction to 
sit in appeal from his own order except as provided in those 
two rules.

I will, therefore, dismiss this application; but the de
fendants having improperly taken out an order ex parte, I 
will not allow them any costs of opposing this application.

Application dismissed.

1 Archbold's Q. R. Practice. 14 ed., p. 1404. 1 Op. cit. pp. 1398, 
141.1, It» St. \a:airr Co. <ls79». 12 Ch. 1>. SS : 41 !.. T. N. S. 110: 
27 W. R. 854. Reported below 30 !.. T. X. S. 358 ; 25 W. It. 038 ; 
McAabb v. Oppenltt inter (1885), 11 Ont. P. It. 214. ' R. S. O. 
(1886), c. 50.
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ALI-OWAY et AL. v. HUTCHISON (No. 2).

ltroniin8ory ante»—Hand irrilimj—Considérai ion —DrunkenneHH 
-/ucupticU y tncontraet — Friilenee— Ouuh— Fraud—Plead-

i^U-

ln ail action by endorsees of promissory notes against the maker, 
there was no evidence that the endorsees were holders in due course. 
The defence set up that the defendant was, to the knowledge of the 
payee, so drunk at the time of signing the notes as to be incapable 
of transacting business.

Held, (1) That knowledge on the part of the payee of the defendant’s 
state of mind was immaterial.

(2) That the fact that defendant was drunk at the time the 
notes were signed was priant facie evidence that the payee 
did have such knowledge so as to cast on the plaintiffs the 
onus of proving want of knowledge on the part of the

(d) That in the absence of evidence on the part of the plain
tiffs that they were holders in due course, they cannot, un
der the circumstances, recover.

[Wktmork, J., July 11, 1808.

Action by indorsees of promissory notes against the 
maker. The facts appear sufficiently from the head note 
and from the judgment.

ir. Peel, for plaintiffs.

J. T. Prawn, for defendant.

Wktmork, J. : I find as a matter of fact that the sig
natures to the notes sued on are those of the defendant. Cer
tainly a person not acquainted with the defendant’s hand
writing would have great difficulty in making “John Hutch
ison” out of these signatures. It is no uncommon thing, 
however, for educated men so to write their signatures that 
jiersons unacquainted with their handwriting would have 
great difficulty in making out that such signatures sjielled 
the names of the signers. In this case, however, Mr. Peel, 
who is well acquainted with the defendant’s handwriting, 
swore most distinctly that he has not the slightest doubt that 
the signatures to the notes in question were those of the dg-

VOL. VI. T. !.. RBPTS.—30

Statement.

Argument.

Judgment.
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Judgment, fendant. Ile also swore that the defendant admitted to him 
Wttmore, J. that he had made the notes. Moreover two papers, admit

tedly signed by the defendants (Kxhibits I) and K) were 
put in without objection for the purpose of enabling me to 
compare the signatures to them with those to the notes. I 
have done so and find that the signatures to exhibit K and 
to the notes are very similar. I further find, however, that 
the defendant, at the time he signed such notes was so 
drunk as to be incapable of transacting business, and he did 
not know what he was doing.

The evidence however does not satisfy me that the 
notes were given without consideration. On the contrary I 
am rather inclined to the opinion that they were given for a 
consideration. The defendant admitted to Mr. Peel that they 
were given for si>ectacles, and the defendant in his own tes
timony states that there were spectacles left. It is true that 
Mr. Peel swore that the defendant told him that these spec
tacles were returned, and the defendant also swore that they 
were sent back. There is no evidence however to establish 
that Lazarus, the payee of the notes, ever received them 
back and rescinded the contract of sale on which the notes 
were based. The onus of proving that the notes were made 
without consideration is on the defendant. Possibly the ab
stract question by itself whether the notes were given with
out consideration is not of importance in this action, which 
is between the indorsee and the maker, because the mere ab
sence of consideration in itself is not sufficient under sub
section ‘J of section 30 of The /lilts of Exchaay Act, 1890 (Ô3 
Vic. chap. Ô3) to cast upon the indorsee the burden of 
proof that lie is holder in due course. In order to do that 
the notes must be admitted or proved to be affected with 
either fraud, duress, force, fear or illegality; a note may he 
without consideration and not affected with either of those 
taints.
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Returning to the facts of this case, there was no affir- Judgment, 
mative evidence that the payee of the notes was aware at Wetmore, j. 
tlie time lie took the notes that the defendant was incapable 
from drunkenness from transacting business, or that he did 
not know what he was doing, unless I am at liberty to as
sume such knowledge from the mere fact that the defend
ant was drunk at the time. I thought possibly that the 
character of the signatures to the notes might be sufficient 
to establish this knowledge on the part of the payee. But 
when I cotne to inspect the defendant’s signature to exhibit 
K I find that it is no better than those to the notes. There 
is no pretence that he was drunk when lie signed exhibit K.
The only other evidence that points affirmatively in the di
rection of such knowledge on the part of the payee is that of 
the defendant when he swears as follows: “If I signed 
these notes this man must have misrepresented matters to me 
or misled me." But this is not a statement of fact, it is 
merely an argumentative conclusion in the defendant’s 
mind, which may or may not be correct. Moreover, assit 
ming that the defendant did misrepresent matters or mis 
lead the defendant, it does not follow that he was so drunk 
as to be incapable of transacting business. It might amount 
to fraud, but that is not the particular description of fraud 
that is set up in the statement of defence.

There is then no evidence of fraud or illegality affecting 
these notes unless it arises out of the fact that the defendant 
was in the state of drunkenness that I have found him to 
be in when he made the notes. In nearly every case which 
I can find on the subject where drunkenness (and I am not 
speaking now of partial drunkenness but total drunkenness) 
has been set up as a defence to an action on a contract, the 
plea or defence sets up that the other party to the transac
tion had knowledge of the defendant's state. As a matter of 
fact this is set up in the statement of defence in this case.
The four latest cases I can find on the subject are <>ore v.Gib-
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TKRK1TORIRS LAW REPORTS. VOL.]

son,* \tulfon v. Camroux,2 Elliott v. Ince* and Matthews v. />'«./ • 
/'’/•, In </or«? v. Hibson,1 the drunkenness was pleaded, and 
it was further pleaded that the plaintiff had notice at the 
time of the transaction of the defendant’s state: the plea 
was held good, and in delivering his judgment Parke, B., 
lays it down as follows : “A party who makes a contract 
in such a state of drunkenness as not to know what he is 
doing cannot he compelled to perform that contract by the 
other party who knew him to be in that state. In Motion v. 
Cam, on,r,1 the alleged incapacity was lunacy, not drunken
ness; but it is quite evident from the judgment of the Court 
that incapacity from either lunacy or drunkenness is, in so 
far as the question we are now dealing with is concerned, to 
be dealt with on the same principle. The Court held that 
where the state of mind was unknown to the other contrac
ting party and no advantage was taken of the person alleged 
to be incapacitated the contract is not void. In Elliott wince 
where the alleged incapacity was also lunacy,the Lord Chan
cellor commented on Moulton wCamrou.vand approved of it. 
In Matthews v. Baxterthe defendant pleaded incapacity 
from drunkenness and alleged that the other contracting 
party was at the time aware of his state of mind. The plain
tiff replied that the defendant, when sober, ratified the con
tract The Court held that the contract was not void but 
voidable, and that the defendant could ratify it when he be
came sober. Unquestionably knowledge on the part of the 
payee of these notes of the defendant’s state of mind is a 
material allegation, and the plaintiff by joining issue to the 
second paragraph of the statement of defence has put the de
fendant to the proof of that allegation. According to the well 
understood rules of evidence the onus of proof is on the party

« It L. .1. (Kx.) 161; 13 M. A W. 021: 0 Jur. 110.
* 1H L. J. (Ex.) SfiO; I MU, I Kx. 17.
> 26 L. .1. Kx. 821; 7 IK* (I. M. & (I. 475; 3 Jur. (N.8.) 507; 5 W.

K* 166.
4 12 L. J. (Kx.) 7.1; (187.1) L. K. 8 Kx. 132; 28 L. T. 160; 21 VV. 

It. 380.
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asserting the affirmative of the issue. And in this case the Judgment, 
party asserting the affirmative of the issue as to the know- Wetmore, j. 
ledge of the payee is the defendant. I have, however, after 
very considerable hesitation reached the conclusion that the 
mere fact that the defendant was in the state of drunkenness 
I have found so as to render him incapable of transacting 
business is /trima facie evidence of knowledge of that fact on 
the part of the payee, and puts the plaintiff to the proof of 
want of knowledge. How otherwise is such knowledge to 
be proved unless the payee himself is put on the stand?
That would compel the person setting up the defence in al
most every instance to the necessity of calling as his witness 
the party who has taken advantage of his weakness. This 
does not appear to me to be a desirable rule to lay down if 
it can be avoided, I do not wish to be understood as lay
ing down the broad rule that wherever incapacity to con - 
tract by reason of an incapable mind is set up, proof of the 
mental incapacity casts upon the other party the burden of 
proving want of knowledge of the incapacity. Take for in
stance some cases of lunacy where there is a mental incapac
ity to contract, the other party may not be aware of it be
cause there may be nothing whatever apparent to indicate 
it. But one must bring to bear his practical knowledge of 
men and what is continually being observed about us; one is 
continually seeing drunken men, and men to all appearances 
incapable from drunkenness to transact business. The state 
of the person in that condition is generally sd obvious that 
it is difficult for a person who sees the individual not to 
have knowledge of it. I can conceive of a case where a per 
son might be in such a state of drunkenness, and one might 
not be aware of it. In some cases the border line between 
partial and total drunkenness might be difficult to ascertain.
Still I think one’s common sense would lead 
to the conclusion that under ordinary circum
stances it would be amply observable when a 
person is in a state of incapacity, so much so that
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Judgment, proof of the incapacity would pvt the other party to the 
XVvtmore, J. contract, who was in a position to observe the condition of 

the drunkard, to proof of want of knowledge. There is an
other difficulty which has presented itself, and that is there 
is very slight testimony that the payee of the notes was pre
sent when they were made and was in a position to form an 
opinion ns to the defendant’s condition. There are the fol
lowing facts howevei* from which I am of opinion that I can 
find that Lazarus, the payee, was present when the notes 
were made. In the first place the notes were made in his 
favour, and then there is the testimony of the defendant 
that he remembers seeing Lazarus one evening, although 
he cannot remember the date. There is no evidence that 
these notes were sent to the defendant by mail to sign. I 
have a right to assume then that they were presented to him 
by somebody for signature. Then on inspecting the notes 
it is very clear that the handwriting in the body of the 
notes i> the same as that of “A. Lazarus'’ in the indorse
ment. These circumstances I think afford prima facte evi
dence to establish that either the payee or some person on 
his behalf was present when the notes were made, and I so 
find. This evidence is in my opinion sufficient to put the 
plaintiff to the proof that the payee or no one on his behalf 
was present. Of course if any one was lire sent on behalf 
of the payee the payee’s knowledge would be that of his 
agent. It is not set up that the defendant in any way rati 
fied these no*es when sober. The evidence is quite the oth
er way. Vnder my findings and the conclusions I have 
reached, the notes in question are affected with fraud (see 
judgment of Parke, B., in (lure v. (lihaon,' at p. 1">2) and to 
sav the least under 7/"' /tiff* of Exchange Arl, 181)0, sec. 30, 
sub.-sec -, cast the burden of proof on the plaintiffs that 
they were holders in due course. There is no evidence to 
establish that. It is not necessary to decide whether under 
the findings the notes would be recoverable against 
the defendant, even assuming that the plaintiffs were
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innocent holders for value. I may add that it is possible 
that there is language in the judgment delivered in Motion 
v. CamronxJ which goes the length of holding that when 
the mental incapacity is established, the burden of proving 
want of knowledge is thrown on the other party. I am not 
however very much impressed with that. That question in 
view of the findings on which the case was decided did not 
arise, and I am inclined to think was not considered.

Judgment for dr fendant with coni*.

McLKOD v. MEEK

7 n'H/MiHH to the person Fire-arms E vide nee — Pleading —
A mead meal Ma lire—SegFtge nee—Damages.

In an action for damages resulting from the defendant shooting the
plaintiff with a pistol.

Held, ( 1) Trespass to the person to be actionable must he either in
tentional or the result of negligence on the part of the de
defendant.

(2) Amendments to pleadings should be allowed unless the par
ty applying showed want of good faith or an injury would 
result to his opponent that could not be compensated for by 
costs or otherwise.

(d) It was immaterial in disclosing negligence whether or not 
the defendant knew that the pistol would go off.

(() That in estimating the damages to be allowed the probable 
consequences of the injury should be looked to.

[Wktmork, J., July /;>. Isus.

This was an action for damages tried before Wktmork, 
J., without a jury.

The facts are sufficiently stated in the judgment.

E. Ij. Elrrood, for the plaintiff.
T. C. Johnstone, for the defendant.

Wktmork, J The statement of claim as it was origin
ally framed charged the defendant with having “maliciously 
and without lawful excuse committed an assault upon and
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discharged the contents of a revolver into the body of the 
plaintiff, causing the plaintiff great bodily injury.M The de
fendant in his statement of defence pleaded to this claim 
that he did not maliciously or without legal excuse commit 
any of the acts complained of. He denied that the plaintiff 
suffered the damage or was put to the expense alleged in 
the claim or to any damage or expense, and he set up that 
the plaintiff was guilty of contributory negligence. At the 
trial a certified copy of testimony taken m Ontario under or
ders made by me, was read. Mr. Johnston, on behalf of the 
defendant, objected to certain portions of this testimony 
and some of his objections were allowed and the testimony 
they referred to was rejected at the trial. In a few instances 
the evidence was received subject to the objections with the 
understanding that I would further consider such objections 
and if of opinion that the testimony ought not to have been 
received I would strike it out. One piece of testimony so 
objected to and received was the plaintiff’s evidencethat Dr. 
Klliott told him "lie hardly knew which was the greater 
evil, to stay there doing nothing or goto the college, and as 
I wanted to go perhaps I had better go and try it.” I think 
this evidence is admissible. It is merely evidence of pro
fessional advice given to him, which influenced his action in 
going to college. However, as the evidence has not influ
enced my mind and is not very material I have struck it 
out. Another piece of evidence so objected to and received 
was that of the plaintiff that "nothing occurred at theshoot- 
iug to in the slightest degree indicate that the shooting was 
an accident . . . but on the contrary everything indi
cated a deliberate intention on his part to shoot me.” I think 
this testimony is not admissible and have struck it out. Evi
dence of Dr.Clertton of a statement made by I)r Grossett to 
the effect that he could not distinctly see an outline of a sha
dow such as might be produced by a bullet was also objected 
to and received. I think this testimony also inadmissible and
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have struck it out. The evidence of Dr. Clertton as to the Judgment, 
plaintiff being exposed to the rays by Professor McLennan Wetmore, J. 
and what was there found was also objected to and received.
I am of opinion that this evidence was properly received.
In this instance the witness is giving the result of his own 
observation and what he actually saw himself. The facts 
of this ca. e as I find them under the evidence are of follows:
The plaintiff, the defendant and five other persons were on 
tlie evening of the 24th December, 1896, in the station 
agent’s office at the railway station in Grenfell. The de
fendant had in his possession a loaded pistol, which went off 
while it was in his hands, and the bullet struck the plain
tiff in the back and penetrated his person. I find that the 
shooting was not malicious, that is, it was not wilful and in
tentional on the part of the defendant, but I find that it was 
the result of gross negligence and want of care on his part.
The evidence satisfied me that he was in some way carelessly 
handling the pistol when it went off. Taking the defend
ant's own version of how the accident occurred proves to 
my mind negligence on his part. I may say I am of the 
opinion, and find as a matter of fact, that the defendant has 
described correctly how the accident occurred. He that 
evening was entertaining some triends in his room, he pick
ed up this pistol and fired two shots with it in the air, and 
tried to fire a third but the cartridge would not explode.
The pistol was a single-barreled weapon, and the cartridges, 
the defendant states, wtre old ones that had been lying 
about some time. He also states that one or two of these 
three cartridges were blank cartridges, that is, they 
had no bullet in them. He left the cartridge that 
did not explode, in the pistol, put the pistol in his 
pocket, and proceeded with it to the station house, and 
while there in the agent’s office he took the pistol out of his 
pocket, and, it being a self-extractor, attempted to extract 
the cartridge that was in it, by, in a very careless way, strik
ing the pistol against his leg, and in doing so the cartridge
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Judgment, exploded and the plaintiff was wounded. The defendant 
Wetmore, J. states that he did not think that the cartridge would explode, 

he thought it wasold and useless. That to my mind affords no 
excuse, it was nevertheless negligence on his part. This is 
simply and practically a repetition of the excuse we are re
peatedly reading or hearing of these days for accidents caus
ed by fire-arms, that the party who caused the accident "did 
not know it was loaded." The only difference in the excuse 
offered in this case is that ‘ ‘ he did not know it would go off. ’ " 
I hold the defendant responsible in damages for the conse
quence of his carelessness. Persons handling fire-arms should 
use especial and extra care in handling them when other 
persons are present. Accidents are so continually happen
ing from want of care in handling them. Persons who use 
fire-arms know that it is no uncommon thing for a cap or 
cartridge not to explode on the first occasion of attempting 
so to do, hut to do so oii the next occasion. In fact they 
may in some cases not explode until after two or three at
tempts. Assuming that one or two of the cartridges the de
fendant attempted to fire that evening were blanks, they 
were not all blanks, and evidently the defendant either 
knew that the one that caused the injury was not a blank, 
or he did not take any steps to discover whether it was or 
not, and that in itself was carelessness. Hut to attempt to 
extract a cartridge in a small room with seven people in it 
in the way the defendant attempted it, was in my opinion 
gross negligence, and is not excused by the fact that he did 
not think it would explode.

The next question is whether the plaintiff is entitled to 
recover under the pleadings as they were orginally framed, 
and whether I was justified in law in allowing the plaintiff 
to amend his claim by adding a paragraph charging negli
gence in the alternative. The counsel for the defendant 
claimed that, in view of the manner in which the statement 
of claim was framed, in order to find for the plaintiff it was
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necessary to find that the defendant did the act maliciously Judgment, 
and that he assaulted the plaintiff, and that the defendant Wetmore, J. 
would not lie liable if the injury was merely the result of 
negligence, and that I was not warranted in law in allowing 
the plaintiff to amend by charging negligence, because re
cent cases have decided that an amendment will not be al
lowed when it is established that the parties were aware of 
all the facts when the original pleadings were drawn. He 
also objected to the amendment oil the ground that there 
was no evidence of negligence. This latter objection how
ever is disposed of by the preceding part of this judgment.

The plaintiff urged that there was evidence upon which I 
might find that the act was wilful and intentional, and there
fore malicious, and, further, that if I so found, it was clear
ly an assault. In this I am inclined to the opinion that the 
plaintiff was correct, but I have found as a matter of fact 
that the injury was not wilful and intentional, and I must 
now dispose of this case according to that finding. It was 
further urged on the part of the plaintiff that I might elimin
ate from the original statement of claim the allegations of 
malice and that an assault had been committed, and treat 
them as surplusage and treat the claim as if it merely charged 
that “ the defendant without lawful excuse discharged 
the contents of a revolver iüto the body of the plaintiff* * 
and caused .the injuries complained of, and that if the 
defendant wished to set up that it was the result of 
accident without negligence on his part he should have 
socially pleaded that fact. I am not prepared to say 
that he is not right in this contention, under the 
authority of Hall v. Ftarnley.' In the view I take of this 
case, however, it is not necessary to decide that question.
The correct rule laid down by recent decisions is that a tres
pass to the person is not actionable if it be neither intentional 
nor the result of negligence. If, however, it is intentional or

» 12 L. J. Q. B. 22 ; L. R. 3 (j. B. 910.
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Judgment, the result of negligence it is actionable. The whole ques- 
Wetmore, J, tioii is discussed in a very excellent judgment by Denman, 

J., in Stanley v. Vowel!.1 I have come to the conclusion that 
the amendment was properly allowed and that it should 
stand. Collette v. Goode3 was the case relied on by the de
fendant for disallowing this amendment. I am very doubt
ful if Collette v. Goode3 would now be considered good law. 
It is questioned by North, J., in Eedvain v. Cohen;4 and in 
Sfeieart v. The North Metropolitan Tramway Company, s 

although the amendment was refused on the ground that it 
could not be allowed because it would prejudice the plaintiff 
in a way which could not be compensated by payment of 
costs or otherwise ; yet the Court approved of the general 
rule that amendments should be allowed unless it appeared 
that the party applying was acting mala fide or had done his 
opponent an injury which could not be compensated for by 
payment of costs or otherwise. So in {he Australian Steam 
Nav. Co. v. Smith,1' Lord Bramwell, in giving the judgment 
of the Court, lays it down at p. 320; Their Lordships are 
strong advocates for amendment whenever it can be done 
without injustice to the other side, and even where they have 
been put to certain expense and delay, yet if they can be com
pensated for that in any way, it seems to their Lordships that 
an amendment ought to be allowed for the purpose of 
raising the real question between the parties." In this case 
the real question between the parties is whether or not the 
defendant by shooting the plaintiff, injured him, and whether 
the plaintiff is entitled to recover damages therefor. As I 
have found the law to be, he isentitled to damages if the in
jury was the result of either malice or negligence. The only

' (1SUI) 1 (j. H. S»; HO L. .1. Q. H. 52. 
s 1S7H) 47 L. J. Ch. 370 ; 7 Ch. I>. M2: 38 L. T. 501.
4(188») 41 Ch. I). 503 ; 61 L. T. 166: 38 W. R. 8, affirmed, 

(1800) 43 Ch. I). 187 ; 62 L. T. 17: 38 W. R. 177.
s 53 L. .1. Q. B. 157 ; 16 Q. R. 1>. 178, 556 ; 54 L. T. 35; 34 

W. R. 316; 50 J. P. 324.
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effect of malice or wilfulness would be possibly to increase Judgment, 
the damages. It is not pretended that any injustice has Wetniore j 
been done to the defendant by the amendment. It is one 
that even does not call for payment of costs by way of com
pensation. The only question I have is whether the amend
ment is necessary. I have not decided that, because I think 
the proposed amendment would have been a prudent para
graph to have been put in the original statement of claim.
And I think it advisable to insert it now, so that the plain
tiff should be placed in a proper position in the event of an 
appeal being taken from this judgment.

The only remaining question necessary to discuss is 
that of the damages. I have no doubt that the condition 
that the plaintiff is in as described by Dr. Clertton and I)r.
Elliott is the result of this shooting, and so find. I find 
that the plaintiff's health as a consequence of this shooting 
has been seriously injured. That his life is yet in actual dan
ger from it. That he is incapable by reason of the injury, 
for work or exertion mental or physical, and that it is 
doubtful if he will ever be capable of physical work or exer
tion. He has also undergone considerable pain and a great 
deal of mental suffering in consequence. He has been put 
to some expense for medical attention. The evidence as to 
what has actually been paid for this is not very satisfactory.
Details are almost altogether wanting. In view of the suf
fering, inconvenience, and anxiety which the plaintiff has 
had to undergo as a consequence of the injury and of the 
probable consequence ot such injury, I think that 84,000 
damages are not too much, and I award that sum.

Judgment for plaintjf with conta.
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McLKAN v. GRAHAM.

( 'battels Stile of Pleailiiifi Evidence Sales of (tooth* ttriti 
an nee Dest met ion of chattel before (lelircri/ Itisk Con
struction of written ii(/reenient—Vis major.

In a sale of specific or ascertained goods under contract requiring 
something to be done by the seller before the buyer was bound to 
accept delivery, a portion of the goo Is was destroyed without either 
party's default. The buyer was nevertheless held entitled to recov
er as damages the amount paid for the goods so destroyed.

Held, also, that the object of the Sales of Goods Ordinance* was 
merely to codify the existing law, not to lay down new law.

[Whtmork, J., Dee. IS!is.

Action for damages. The facts sufficiently appear 
above and from the judgment.

./. T. Hr wen, for the plaintiff.

F. F. Forbes, for the defendant.

Whtmork, J.: The defendant sold to the plaintiff 12 
head of cattle on 2nd February last for #210.00, and at the 
time of such sale signed a memorandum or agreement in the 
following terms :

“Feb. 2, 18t)S.
“ I hereby sell and agree to deliver to Colin McLean, 

subject to his approval as to condition at Moosomin :
“ 4 steers at 814,50 each......................... 8 5.8 00

“ 1 year.
“ 1$ heifers at 814.50 each..................... 43 50
“5. 2 steers at 823. each..................... 115 011

“ Total cos* ....................................... $210 50
“ Received on account..................... .. 210 50

“ Balance paid on delivery to order of Colin McLean 
at Moosomin on or about 15th April.

“Signed Angus Graham.”

Ordinance N<>. 10 of 18110.
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/

At the same time the plaintiff delivered to the defend- Judgment, 
ant a memorandum in the following terms: Wetmore, J.

"Feb. 2. 1808.

“I have purchased from Graham 12 head of cattle sub
ject to approval as to condition at time of shipment.

"4 steers at 814.50 each.....................  8 58 00
" 3 heifers at 814.50 each.................. 43 50
"5. 2 steers at 823 each.................. 115 (X)

“Total cost...................................... 8210 50
“ Paid on account.............................. 2Hi 50

“Balance to be paid on delivery to my order at Moo- 
sotnin on or about 15th April.

“Colin McLean.”

It will be seen that the whole amount of the purchase 
money was paid at the time of the sale. One of these ani
mals, a 2-year old steer sold for 823, died on the 17th April, 
and before the cattle were delivered at Moosomin and before 
they were removed from the defendant's place. On the 28th 
April the plaintiff wrote to the defendant to deliver the cat
tle at Moosomin on the 7th May. I presume they were all 
delivered and received on that date (there is nothing to 
shew the contrary) except the steer that died. This action 
is brought to recover the price which had been paid for the 
animal that died. The statement of claim sets forth that the 
sale was subject to approval generally. This, however, is 
corrected in the statement of defence, wherein it is averred 
that .according to the written contract it was “subject to ap
proval as to condition at the time of shipment.” The state
ment of claim also alleges that the purchase money was paid 
in full, that the defendant failed to deliver the steer or re
fund the purchase money for it, and claims damages to the 
extent of the purchase money. The whole point at issue as
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Judgment. 

Wet more, J.

the case was shaped by the pleadings and by counsel at the 
trial turns on the question whether the steer in question was 
at the risk of the plaintiff or the defendant, or, in o'.her 
words, whether or not the property therein was transferred 
to the plaintiff at the time of the purchase on the 2nd Keb- 
ruary. Evidence was offered at the trial on behalf of the 
defendant of a conversation between the plantiff and the de
fendant with the object of shewing that it was expressly 
agreed that the cattle were to he at the risk of the plaintiff, 
and that it was understood that the words in the memor
andum "subject to approval as to condition " were not to 
apply to this sale. And, in short, that the sale was verbal
ly understood and arranged to be an absolute unconditional 
sale. This evidence was objected to on the ground that the 
written agreement could not be varied or explained by parol 
testimony. I received the evidence subject to the objection, 
but with the understanding that I would consider the objec
tion further, and if of the opinion that it ought not to have 
been received, I would strike it out, leaving the defendant 
in the same position as if I had refused to receive the testi
mony when it was tendered. I am of opinion that this testi
mony ought not to have been received. Such testimony is in- 
admissable at common law (see Hose. A. T. (15th Ed.). 
There is no such ambiguity in the manner in which 
the contract is expressed in the writings so far as the 
jx)int involved is concerned as to render such testimony 
admissible. It strikes my mind that it is very clearly 
expressed that the cattle are so'd to be delivered at a future 
time, and purchased subject to approval as to condition 
at the time of shipment or delivery at Moosomin. The 
principal difficulty which presented itself to my mind 
in deciding this question was whether the testimony was 
admissible under section 17, subsection 2, of The Sale of 
floods Ordinance, 1806,-’ which provides that for the pur
pose of ascertaining the intention of the parties as to the 
transfer of pro])erty in goods in the cases provided for in that
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section “regard shall Ire had to the terms of the contract, Judgment, 

the conduct of the parties and the circumstances of the Wetmor~, J. 
case.” So far as 1 can discover, the object of that Ordin
ance is not to lay down or prescribe new law governing 
sales of goods; its object appears to be merely to codify the 
existing law oil the subject ; possibly the Ordinance may in
cidentally lay down some new rules of law. I cannot be
lieve that sub-sec. 2 of sec. 17 intended to affect the rules of 
evidence, especially in so important a particular as to allow 
verbal conversations and understandings to entirely alter the 
clear meaning of a written agreement. If such were allowed 
there would be no value whatever in written agreements, 
and a wide and inviting door would be left open to perjury.
I read the sub-section as providing that in ascertaining the 
intention of the parties regard shall be had to the terms of 
the contract, the conduct of the parties and the circumstan
ces of the case; such terms, conduct and circumstances be
ing ascertained according to the well-known laws governing 
evidence and its reception. In this case the attempt was 
made to establish by oral testimony that the written agree
ment did not mean or intend what its clear reading to my 
mind expresses, and I am of opinion that such testimony is 
not admissible. No question of fraud or misrepresentation 
or mistake was raised by the pleadings or at the trial. The 
contention was merely made that the evidence was admiss
ible to explain the contract and establish that it did not in
tend what was expressed on the ground that the contract 
was ambiguous I have, therefore, struck out all the testi
mony of the defendant which is placed between the peren- 
tliesis and which I have italicised. I have also struck out all 
the testimony of Annie Graham and all the 
testimony of Colin McLean given when called 
on rebuttal. I have struck out a portion of the 
testimony given by the defendant on his cross-ex
amination because that portion of such cross-examination

VOL. VI T. L. KÜPT8.—31
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Judgment, was rendered necessary by my receiving the testimony 
Welmore, J. which was objected to. The same remark will appl\ to the 

plaintiff's rebuttal testimony that was offered to rebut testi
mony which ought to have been rejected. It was contend
ed on behalf of the plaintiff that this contract came within 
Rule IY of sec IS of 'Ho Sole of (footlx Or<linnm >\ J896.3 I 
am of the opinion that this section is not directly in point, 
because the cattle were not delivered to the buyer at the 
time of sale or before the animal died. Looking at the 
agreements in question and the conduct of the parties and 
the circumstances of the case in so far as I am able to do so 
under the rules of evidence. I am of opinion that the 
property in these cattle was not transferred to the plaintiff 
at the time of the sale, and therefore that they were at the 
risk of the defendant. There is no doubt that this was a 
sale of sjxcific or ascertained goods, and were it not for the 
provision that they were sold and purchased subject to the 
plaintiff’s approval as to condition at the time appointed for 
delivery I would have no hesitation in holding that the pro- 
|x*rty would, under sec. IS, Rule I,* of the Ordinance in 
question have passed to the plaintiff immediately on the 
sale. But the insertion of this provision makes all the dif
ference in the world. It is clear that if any of these animals 
were not in condition at the time appointed for delivery the 
plaintiff could have rejected it. Or, in other words, the 
plaintiff was only bound to accept the animal provided he 
approved of its condition. That is, something was to be 
done by the seller before the plaintiff was bound to accept 
it—he was bound to keep it in proper condition up to or 
make it in proper condition at the time of the delivery so as 
to lx* approved of by the plaintiff. Now that being so I can
not perceive how the propel tv could lx held to 
have passed to the plaintiff until he approved of 
the condition and accepted it. See Heujamin on Sale* (tfrd

- Corresponding tot'. O. 1S1»H, c, ;#», m. 20, Rule IN'.
i Corresponding to (’. O. IKOH, <•. 30, s. 20, Rule 1,
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Ed., with American notes by Kerr), 261, 265, 276, and Judgment, 
notes to these pages. And in using the word “condition” I Wetmore, J. 
accept the plaintiff's definition of it, that is, a condition of 
fatness so as to lie fit for the market. The plaintiff’s testi
mony in that respect was received without objection, and I 
think was properly receivable for the purpose of shewing 
what was understood by the word in the trade. The de
fendant relied on McKenna v. McMameef for the purpose of 
establishing that when a contract is entered into respecting 
pro|x?rty or goods and the subject matter is destroyed by 
the act of God or a via major over which neither party has 
any control and without either party's default no action 
will lie for default in performance. Taylor v. Caldwell,'' and 
Hawaii v. ConplandJ are cases laying down the same rule as 
that laid down in McKenna v. Me Name*.* The damages 
sought to be recovered in those actions, however, were not 
of the same character as those sought to be recovered in 
this action. In Taylor v. Caldwell,'' thedefetidants agreed to 
let to the plaintiffs certain gardens and a music hall on 
certain days; before the days arrived the music hall was so 
destroyed or damaged by an accidental fire as to render it 
unfit to be used. The damages sought to be recovered, I 
gather, were the profits which the plaintiffs would have 
made from the use of the hall. In Howell \ ConplandJ the 
defendant agreed to sell the plaintiff 200 tons of potatoes 
grown on land of the defendants’ to be delivered the follow
ing September and October ; the defendant sowed Sufficient 
quantity of seed to meet the contract, but the crop was de
stroyed by disease, and the potatoes were not delivered. I 
take it that in this case the damages sought to
l)e recovered were the u mal damages re
coverable for the non-delivery of the article. The damages

s 14 A. H. :«U.
* (1803)32 L. J. Q. B. 1(U; 3 B. & 8. 820; ML. T. 356; 11 W. K.

7*8.
7 (1870) 40 L. J. il B. 147; 1 (j. B. D. 258; 24 VV. K. 470; 33 L,

T. 832.
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Judgment. 

Wt tin ore, J.

asked for in McKenna v. MeKamer* were evidently the profita 
which the plaintiffs expected to make had the Government 
allowed them to go 01 with the contract. The damages 
sought here are merely the money which is payable on a 
consideration which has failed. If my view of the law is 
correct, that the steer in question was at the risk of the de
fendant, the plaintiff is entitled to recover that. It is just 
possible that the plaintiff may have mistaken his form of 
action and should have sued for money had and received. 
That question, however, was not raised. No question was 
raised as to the form of action, and I am not prepared to 
say that the plaintiff has not brought his action in the prop
er form. And anyway, according to my view of the law, he 
is entitled to recover back the money he paid for the animal 
and that is all he obtains in the action in the present form ; 
therefore substantial justice in point of law is done. I am 
not disposed to send parties out of Court on merely techni
cal objections unless I am forced to do so. I have not been 
asked to do so in this case.

.hull/iin nt /or tl*. plaintiff with coati
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SIMPSON v. MANN

Unlawful dint cess—Justices of the Peace — Conviction Certio- 
rari—Costs—J a visit id ion lien adjudicata Pleadiny Ad- 
in issions -Adoptiny nnlaicfnl act- Damages.

Plaintiff had been convicted by defendant, a Justice of the Peace, and 
adjudged to pay a fine of $10.00 and $8.15 costs. To satisfy the fine 
two cows were seized and sold under distress warrant by one Stud- 
dart, a constable, for $01.00. The sale of the first cow realized more 
than sufficient to pay the fine and all costs, but nevertheless the con
stable sold the second cow. Subsequently the conviction was 
brought up by certiorari and quashed by Wetmore, J., who held 
that lie had no jurisdiction to make an order as to costs on such 
proceedings, but left the plaintiff to recover at law as damages such 
costs as he might be entitled to, if any. The plaintiff brought ac
tion claiming damages accordingly.

Held, (1) That the constable was not the servant or agent of the Jus
tice in making the seizure or sale, but in as much as the 
justice had received from the constable the full proceeds of 
the sale he had thereby adopted the constable’s unlawful

(2) That the measure of damages for the unlawful sale was the 
market value of the cows sold.

(8) That the plaintiff was entitled to recover from the Justice as 
damages his taxed costs of certiorari proceedings in as 
much as the quashing of the conviction was a condition 
precedent to the plaintiff's right to sue under Imperial Sta
tute 11 and 12 Vic. Cap. 44, Section 2, in force in the Terri-

[WKTMORK, J., Dec. 17, IXUtt.

E. L Elwood, for plaintiff.
Levi Thompson, for defendant.
Wetmore, J.:—There is no doubt that the defendant 

had not jurisdiction in the matter, and this is conceded. 
The only question for determination is the amount of dam
ages that the plaintiff is entitled to recover. The cows seized 
by the constable were offered for sale separately. The first 
one put up brought $.‘$8. The whole amount which the con. 
stable was authorized to realize under the warrant including 
constable’s fees and expenses was$22.08. It was therefore the 
clear duty of the constable to stop the sale when this cow 
was sold, and not to proceed to the sale of the second cow. 
He did, however, proceed with the sale of the second cow and 
she was sold,only realizing $23. The defendant was not pres
ent at the sale,and the only instructions he gave the constable

Argument

Judgment
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Judgment, apart from what the distress warrant contained were to sell 
Wetmore, J. enough to satisfy the fine and costs, and the costs of sale up 

to completion. It is claimed that the defendant is not lia
ble for the value of the cow last sold, that that sale was the 
wrongful act of the constable and not of the justice. Were 
it not for what I hereafter state herein I am very doubtful 
if he would be liable for such last mentioned cow. Stoddard 
was in no sense the servant or agent of the defendant, he 
was an officer of the law; the*doctrine of respondeat superior, 
therefore, does not apply, and the wrongful act of selling 
was Stoddard's; and see Mason v. Marker.' The difficulty, 
however, is that I have great doubts if the détendant in his 
statement of defence has denied that the selling of this ani
mal was his act, and he has, therefore, under the rules of 
pleading admitted it. In fact, I am not so sure that he has 
not by the first paragraph of his defence admitted it. It is 
not necessary, however, in my opinion, to decide these ques
tions arising on the 1st and 2nd paragraphs of the defence, 
because the matter is put at rest by the4th paragraph,which 
in substance alleges that the defendant received from Stod
dard the whole sum of 801 realized from the sale of these 
two animals. By doing this, in my opinion, he adopted 
Stoddard's wrongful act. All he ought to have taken from 
Stoddard was the fine and costs. I am therefore of opinion 
that the defendant has rendered himself liable. The meas
ure of damages for selling the cow is not what they realized 
at the sale but what was their real market value. The evi
dence shows that the cow last sold realized less than what 
she was worth because parties who were in attendance as 
bidders very correctly doubted the constable’s right to sell 
her after the sale of the first cow had realized sufficient to 
satisfy the warrant and excuses. I find that the market 
value of these animals was 870. The next 
question that arises is whether the plaintiff has a right 
to recover the costs incurred in quashing the conviction.
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I am of opinion under the authority of Rowland* y. Samuel t 2 Judgment, 
and /'".m// v. Ram* //,3 that the plaintiff is entitled to recover wetmore, J. 
such costs. It was urged that the plaintiff was not entitled 
to recover these costs because the matter was res adjudieata 
because 1, in giving judgment on the certioraii proceedings, 
had adjudged that each party should pay his own costs of 
such proceedings or had made no order as to such costs. I 
most certainly did not adjudge that each party should pay 
his own costs. I, however, made no order as to costs. But 
I most distinctly held in my judgment that I had no juris
diction to award costs against the justice or informant be
cause neither of them had been guilty of misconduct. I 
further expressed doubts then, and I express them now, 
whether I had jurisdiction in those proceedings under any 
circuinstances to award costs against the justice or the in
formant. I did, however, state that if I had jurisdiction to 
award costs, I would not be disused to grant them under 
the circumstances, but would leave the plaintiff Simpson to 
his right to recover them as damages in any action he 
might bring if such costs were in law so recoverable. As 
before stated I am of opinion, under the authority of the 
cases before referred to, that the plaintiff is entitled to re
cover such costs. I had no jurisdiction to award them in 
the certiorari proceedings, and it was necessary under Imp.
Stat. 11 & 12 Viet., cap. 44, sec. 2, which is in force in the 
Territories, that the conviction should be quashed before the 
plaintiff could be in a position to bring his action for the 
wrong done to him. The difficulty, however, is that these 
costs have not been taxed, and I do not know what they are.
It is true that the plaintiff has established that he paid his 
advocate #f>3 for such costs, but I am of opinion that the 
defendant is only liable to pay the taxed costs as damages, 
he is not liable for just what the plaintiff’s advocate chose 
to demand and the’plaiutiff saw lit to pay. It was urged for the

» 17 1,. J. Q. B. (15; 11 Q. B. 3».
J (1853) 23 L. J. Q. B. 7: 2 K. Ac B. «28: 2 O. L. R. 273; 18 Jur. 

41; 2 XV. R. 81.



/'. runit for defendant
Argument,

J. T. Broirn, for plaintiff.

Judgment, plaintiff that the amount of these costs claimed as damages 
Wetmore, J. (8,r>,0 is not disputed by the defendant's pleading. That 

the defendant only disputes that the plaintiff was put to 
any costs of quashing the conviction. I cannot agree with 
that contention. I think the defendant very clearly denies 
that the plaintiff was put to Soil costs in quashing the con
viction. The burden of shewing what these costs were is on 
the plaintiff. And he has not shewn it as he ought to have 
done. I am of opinion, however, that under sec. 236 of the 
Judicature Ordinance,*» I can permit the fact of taxation and 
the amount of taxable costs to be proved in the usual way, 
by having the costs taxed and the clerk’s certificate pro
duced.

Judy me n t accord i nyly.

mcmillan v. kaakk and nkff, garnishes.

Practice— (inrnishee— Irregularity Money in Court — Scttiny 
aside ya rnishee.

Money in the hands of the Clerk of the Court is not attachable by gar
nishee process.

[XVktmork, J., Dee. 27, IMS.

Statement. Motion by"defendant by summons in Chambers to set 
aside garnishee proceedings.

Judgment. Wktmork, J-: The facts of this case are as follows:
One Lewis brought an action against the defendant Kaake in 
this Court to recover a debt and issued a garnishee summons 
against one Robertson, an alleged debtor of Kaake’s. Rob
ertson paid 831 into Court. Kaake defended the action so

4 No. 0of 189!!, 8. 136: “Where through accident, mistake or 
other cause any party omits or fails to prove some fact material to his 
case, the Judge may proceed with the trial, subject to such fact being 
afterwards proved."
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brought against him and succeeded, and at the trial, and at Judgment, 
the same time that I gave judgment for the defendant, I Wetmore, J. 
made an order for the clerk to pay the monies so paid into 
Court to the defendant or his advocate. Before the clerk had 
complied with this order he was garnisheed in this matter.
The defendant now applies to set this garnishee summons 
aside on the ground that the money is not attachable by gar
nishee process The whole point involved turns upon the 
question whether the clerk of this Court is a debtor to the de
fendant Kaake in respect of this money. Cases were cited at 
the argument to establish that money realized by a sheriff 
under an execution is attachable. It does not strike me that 
the cases of a sheriff and the clerk are analogous. I can 
quite understand that money made by a sheriff under an 
execution may be considered as money had and received to 
the use of the execution creditor, and to recover which such 
creditor may bring an action for money had and received 
against the sheriff from the mere fact that he has received the 
money, and therefore the money would be attachable in the 
hands of the sheriff as a debt to the execution creditor. The 
clerk is not, however, liable to such action by the mere fact 
that he has received the money. Before he can pay it out 
some other step has to be taken by some person or some autho
rity. The parties have in some cases to consent thatthemonies 
shall be paid out. In other cases it is sufficient that one of the 
parties signifies his acceptance of the money. In others a 
Judge’s order is necessary. And when any of these steps are 
taken so as to warrant the clerk in paying out the money, it 
seems to me that he must pay it out to such i>erson. and in the 
manner directed by the Ordinance or the order of the Judge 
as the case may be. Wand v. Andrew,1 was cited on behalf 
of the plaintiff. That case decides nothing upon the ques
tion I am discussing ; what is observed by the learned judges 
upon that question are merely matters of opinion, and I must

45 U. C. y. B. 431.
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Judgment, say that I am inclined to the view taken by Cameron,]., 
Wetmore, J. an(* concur with the decision ill Dolphin v. Layton, 2 

wherein it was held that money paid into Court by the judg
ment debtor to answer a judgment obtained against him by 
one Layton was not attachable at the instance of a creditor 
of Layton’s. And I do not know but what this decision is 
binding on me anyway. However, there is an important dis
tinction bet wee l the case now under consideration and 
Dolphin v. Layton,2 and /Handy. Andrew,1 111 Dolphin y. Lay- 
ton,2 as already stated, the money was paid into Court to 
satisfy the judgment ; it was paid in directly for the benefit 
of the judgment creditor against whom it was sought to be 
attached, and it was paid in to be applied to no other pur
pose than to satisfy that judgment. So in /Handy. Andrew, 1 
the money was paid into Court by the defendant to be paid 
to the plaintiff in that action, the person against whom it 
was sought to be attached. It was paid in as being an 
amount which he admittedly owed to the plaintiff. In this 
case the money was paid into Court, it is true, as money due 
Kaake, but not to be paid to him. The clerk was to hold 
it until it was decided by proper adjudication who was en
titled to have it. He might have had to pay it to Lewis instead 
of Kaake if Lewis had succeeded. The money was, there
fore, held subject to the adjudication of the Court. I cannot 
see how under such circumstances the clerk can be held to 
be a debtor of Kaake's. I am of opinion that this money is 
not attachable in the hands of the clerk, and that the plain
tiff’s procedure has been erroneous.

(I'arnixhrf summon* set aside with cost*.

(187»| 18 L. J. (C.P.) 42*1 ; 4 C. P. I). 130 ; 27 W. K. 780.
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BURGESS v ST. LOUIS

Master and servant—Wrongful dixmisxal — Tradexman per- 
forming domestic xervicex Conduct—Da may ex—Evidence.

The plaintiff, a skilled mechanic, hired with the defendant for one 
year, performing the services of a mechanic and also of a domestic 
servant. He left before the expiration of the year under circum
stances indicating a dismissal by the master, although there were 
no express words of dismissal. The plaintiff did not reside with the 
defendant or within his curtilage.

Held, (1) A dismissal may be created without express words.
(2) The plaintiff was a domestic servant in law.
(3) The geueial rule whereby domestic servants may be dis

charged on a month's notice or on payment of a month’s 
wages in lieu thereof does not apply where they are hired 
for a year and where it is part of the agreement that “the 
contract is to be indissoluble during the year.”

(WKTMORK, J., March 23, IS!)!).

Action by a servant for wrongful dismissal. The ma
terial facts appear sufficiently from the above head-note and 
from the judgment.

E. A. C. AfcLorg, for the plaintiff.
./. T. Drown, for the defendant

Wbtmorr, J.: The evidence of the plaintiff and de
fendant is as divergent on almost every material point in this 
case as it can possibly be. They agree that the plaintiff had 
been in defendant's employ at $2 a day,and that along about 
the 25th April last this employment was changed from one 
by the day to one for a longer period, and that the plaintiff 
practically remained doing work about the defendant's pre
mises until the 14th November. It is also not disputed that 
the plaintiff is a mechanic and had up to about the 25th 
April been working for the defendant as a carpenter. But as 
to almost every other material fact they are at variance. 
The first question for me to determine is whether the service 
which is alleged and which I find to have commenced on the 
25th April was on a hiring for a year tor from month to 
month. I find that the hiring was for a year. In the first

Statement.

Argument.

Judgment .
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Judgment, place, the corroborative testimony, especially that of Mrs.
Wetmore, J, Burgess and Shields, supports that fact, and, in the next 

place, it seems to me most improbable that a mechanic such 
as the plaintiff is who was getting, and no doubt could com
mand 82 a day, through the summer months would give 
that up and consent to give his services for 825 a month, and 
thus leave it optional with the defendant to secure his ser
vices, especially those which required his mechanical skill, 
until the time of year arrived when his services as a mechanic 
would not be required, and then discharge him. Certainly 
such an arrangement would afford comparatively a very in
expensive method of securing mechanical labour, provided 
one could find a mechanic verdant enough to enter into such 
an arrangement. I find, as before stated, that the hiring 
was for a year, and also that it was entered into under the 
circumstances and upon the terms detailed by the plaintiff 
in his testimony. I am not sure that even under the defend
ant's own testimony the proper conclusion to reach is that the 
hiring was for a year. When he first approached the plain
tiff, according to such testimony, his request wras to work for 
a year at 825 a month, this the plaintiff declined ; when the 
defendant next approached him his offer was 825 a month. 
Would not one ordinarily suppose that this offer had refer
ence to the first offer to him for a year at that rate ? That 
this was intended ? However, I do not decide the question on 
that ground. The next question is, did the defendant wrong
fully dismiss the plaintiff from his employment ? Now the 
plaintiff and defendant each gave an entirely different account 
of the circumstances under which and the manner in which 
the plaintiff left the employment. No doubt if the defend
ant's evidence in this connection is correct he did not dis
miss the plaintiff, the plaintiff refused to remain in conse
quence of the communication made to him and the contract 
was rescinded with his consent. In determining as to whom 
I should give credit on this branch of the case I have un-
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fortunately no direct testimony from other witnesses to assist Judgment, 
me. I must, therefore, depend on the character of the testi- Wetmore, j. 
mony given by each party, any circumstances in the case 
which may afford me any slight assistance and the probabili
ties judged by such practical knowledge as I may possess 
affecting the question. If the weight of evidence has estab
lished (as it has in this case with respect to the hiring and 
the terms and circumstances thereof) that the defendant is in 
error as to the other facts which he has presented, it seems 
to me that it affords a reason when the testimony is nicely 
balanced (as possibly it is in this case), to lead one's mind 
to the conclusion that he is in error as to the particular fact 
under consideration. Then there are certain matters in the 
defendant’s testimony which strike me as somewhat peculiar; 
for instance, on cross-examination he was interrogated as 
to his opinion as to what caused the plaintiff to leave his 
employment. His answer would lead me to suppose that he 
considered that the plaintiff was really glad to get the oppor
tunity to leave, because he hated to do the chores around 
the house, that he thought he could make good wages at the 
skating rink as men were scarce and that having got good 
wages all summer he did not wish much more out of him 
(the defendant). I am not very much impressed with the 
fact that $25 a month to a mechanic in the summertime and 
to be cut adrift in the winter is in this country wages which 
would create any very great amount of ecstasy. Moreover, 
this belief is utterly inconsistent with the admitted hostility 
shown by the plaintiff on Monday, the 14th November.
There is a difference between them as to what took place on 
this Monday morning. The plaintiff states he came down 
that morning and did the chores about the house as usual, 
except attend to the furnace, which the defendant told him 
he had attended to, that he then commenced to shovel a 
snow bank away leading to the work shop. Now the de
fendant states that the plaintiff told him that he was doing
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Judgment, the shovelling with the object of moving his work bench, 
Wetmore, J. and the colour given to this testimony is that the plaintiff 

was about to remove this bench because he was then hostile. 
Nevertheless according to the defendant's letter, in evid
ence, of 28th November, a fortnight afterwards, the work 
bench was still on the defendant's premises and had been re
moved from the work shop or storehouse by the defendant 
himself. I am quite satisfied of the fact that the plaintiff 
ceased to work for the defendant by reason of what took 
place on the 12th, 13th and 14th November, and for no 
( tlier cause. And the great difficulty I have in accepting 
ti. defendant’s version of what took place on those occa- 
sioiis, in view of the evident standing and position of the 
defe. ant and the fact that the plaintiff had accepted the 
employment at 825 a month for a year, influenced by the 
suggestion of the defendant that in that case, while he 
would gel no more wages than he could earn if he 
worked at his trade through the summer, yet such 
wages would be spread over the whole year, which fact 
I find. And in view of the further fact that the season 
for doing carpentering work had very nearly expired, 
I cannot comprehend why the plaintiff should voluntarily 
throw up his employment merely because the defendant told 
him that he could not pay him quite as promptly as he had 
been paying him ; because that is just the effect of Mr. St. 
Louis’ testimony. The inference is quite clear from what 
took place between the parties leading up to this hiring, that 
carpenter work could nut be got in the wintertime. That 
being so, how could the plaintiff better himself by leaving 
the defendant’s employ ? The defendan taccording to his evi
dence did not tell him he could not pay him ; on the con
trary he told him he would pay him as his collections came 
in. The skating rink could not possibly afford anything in 
the nature of permanent employment for the winter, and 
anyway apparently the plaintiff as it turned out could get no 
work there worth speaking about at any rate. I am or opin-



455VI.] BURGESS V. ST. LOUIS.

ion therefore that Mr. St. Louis' version of this transaction Judgment, 

is so improbable that I cannot accept it. I find that the Wetmore, J. 
plaintiff's version of what took place on the 12th, 18th and 
14th of November is correct. Now the question is, did the 
facts as stated by the plaintiff amount to dismissal ? Or did 
what took place as stated by him amount to a consent on his 
part that the contract should be rescinded. No express words 
dismissing the defendant were used, at any rate before Mon
day, the 14th November. Hut that is not necessary to cre
ate a dismissal. In /trace v. Cahier,1 the plaintiff was em
ployed for a stated time by a partnership of four members.
During the ]>eriod two of the partners retired, and the busi
ness was carried on by the other two, who were willing to 
continue to employ the plaintiff for the remainder of the 
period. He declined to serve. The Court held that the 
change of partnership amounted to a wrongful dismissal. I 
I have arrived at the conclusion that under the plaintiff's 
testimony the question is one of fact. What was the inten
tion of the defendant in interviewing the plaintiff on the 
12th November in the manner he did, as stated by the 
plaintiff, coupled with what took place subsequently? Some 
of the subsequent events are important as indicative of such 
intention. Was it the intention of the defendant by what 
took place to dismiss him ? In the first place he told the 
plaintiff he could not possibly pay him any wages through 
the winter, that it would take him the next six months to pvt 
himself straight; he pulled 25 cents out of his jacket and 
told him it was the last cent he had that Saturday night?
He then went into the house and came out with S3, which 
lie gave the plaintiff, stating that he had borrowed it from 
his wife. The plaintiff did not approve of this, he 
asked him why he did not let him know this 
before, that he had no money to put him through 
the winter, and if he had been informed before

> (1895) 2 Q. B. 253 ; <U L, J, H- B, 582 ; 72 L. T. 829 ; 59 J.
V «93 ; 14 B. 473.
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Ju Igment. lie might have got some carpentering work to do and thereby 
Wetmore, J. earned some money for the winter, and lie gave him to un- 

trstMid that lie ought to have stopped his carpentering work 
and got a hoy to do his chores. The plaintiff went on and 

s chores that night and came back on Sutidax to attend 
to his usual chores, but found that the defendant had at
tended to a part of them, namely, to the furnace; the plain
tiff went on and did the other chores that were to be done 
on Sunday. He came back on Monday morning to do his 
chores and again found that the defendant had attended to 
the furnace ; he went on and did the other chores that morn
ing. Now, I find that the plaintiff did not return on Sunday 
and Monday to do these chores merely to oblige the de
fendant, as the defendant has stated, but he came in the 
hope that the defendant would withdraw what the plaintiff 
considered his action in dismissing him. And I also find 
that the plaintiff never assented to his own discharge or dis
charged himself. On Monday the defendant demanded trom 
the plaintiff the key of his offiice, which the plaintiff had 
been in the habit of attending, stating that he was going to 
employ another person to attend to this office. Now, here 
was an act to my mind strongly indicative of what the de
fendant intended by his interview with the plaintiff on Sat
urday. The defendant states that he got this key on Sun
day. I do not think it makes much difference, however, 
whether he got it Sunday or Monday, the circumstances un
der which he got it were the same. Then on Monday after 
the defendant paid the £10 he told him “I can manage my 
own work now, thank you." This was said very nicely and 
very politely, but after all it just meant, "I do not want 
your services any more." Now this has escaped the plaintiff's 
notice; he either did not hear it or had forgotten it, anyway 
he gave no testimony embracing it. The defendant, how
ever, brought it out, and I accept it as true. Surrounded 
with the testimony as given by the defendant and the color

7
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he lends to it, this remark would amount to nothing, it Judgment, 
would be merely a civil and courteous acknowledgment of Wetmore, J. 
the plaintiff's kindness in attending to the defendant's 
chores after he had refused to remain in his employment, 
and an intimation that he would not trouble him any furth
er to attend to them. But taking the plaintiff's testimony 
as to what occurred and the conduct of the parties, which 
I have found to be correct, this remark is to my mind 
strangely indicative of the defendant’s intention throughout 
the transactions of these three days in November. I do not 
hold that this remark was the dismissal, because I cannot 
feel sure that the plaintiff heard it, and therefore that it in
fluenced him. I simply refer to it as indicating the defend
ant's intention. I find that the defendant by his conduct on 
the 12th, 13th and 14th intended to dismiss the plaintiff 
from his employment, and that such was his intention when 
he interviewed the plaintiff on the 12th, and that the plain
tiff so understood him. In fact I find that when the defend
ant told the plaintiff on the 12th November that he could 
not possibly pay him any wages through the winter, he in
tended the plaintiff to understand that he would not pay 
him, and therefore would not retain him further in his em
ploy, and that the plaintiff so understood him. In this con. 
nection I must call attention to some testimony given by the 
plaintiff. On his cross-examination he stated "Mr. St. Lou
is did not tell me I would have to go, he did not give me to 
understand that I would have to go." That came out in 
this way: Mr. Brown put the following question: "Did 
Mr. St. Louis tell you that you would have to go ?" The 
plaintiff answered "No." Mr. Brown immediately put this 
question: "Did he give you to understand that you would 
have to go?" The witness answered "No." I am satisfied 
from all the facts that the witness meant by the 
last mentioned answer that the defendant did not ex
pressly give him to understood that he would have

VOL. VI. T. L. RBPT8.—33
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Judgment, to go. I therefore hold that there was a wrongful dismissal.
Wetmôre, J. I may say moreover that I feel strongly that the defendants 

course was an ingeniously devised scheme to attempt to get 
rid of the plaintiff and dispense with his services without 
any unpleasant consequences falling on his shoulders. I 
also find that the plaintiff was ready and willing to continue 
his employment for the remainder of the year. It is claimed 
that because the plaintiff some weeks prior to the 12th No
vember had given the defendant the privilege of getting an
other man he was justified in discharging him. This is not 
raised in the pleadings, but anyway I am of the opinion that 
this did not afford justification; this was just the result of a 
little difference such as very often arises lietween master and 
servant; if the privilege was to be acted on it was intended 
to be acted on at once or not at all, and not being acted on 
the parties were in their original status by virtue of their 
agreement of hire. The only remaining question is, what 
damages is the plaintiff entitled to recover? The learned 
counsel for the plaintiff contended that the damages should 
be the pro rata amount of wages at 825 a month from the 
12th November to the 25th April next, less the monies that 
he has earned in the meanwhile. This measure of damages 
was not disputed except that it was set up on behalf of the 
defendant that the plaintiff had not sufficiently exerted 
himself to obtain other employment since his dismissal. I 
find that he did so sufficiently exert himself. He swore that 
he did try to get work and has stated what he earned. He 
was not cross-examined on the subject; the defendant let it 
rest there without probing the nature of his exertions. Now 
two questions have presented themselves to my mind in 
considering the question of damages:

1. Was the plaintiff a domestic servant?

2. If he was, is he under the circumstances of this case 
subject to the rule applicable to domestic servants, that al-
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though the hiring is for a year it can be put an end to by a 
month's notice ?

Or, in other words, is this rule as to a month’s notice 
of such a hard and fast character that it cannot be got rid 
of either by express contract or by inference. And, if it can 
was it got rid of uuder the circumstances of this case ?

If the plaintiff was a domestic servant, and, notwith
standing the circumstances of this case, liable to be dis
charged on a month’s notice, he can only recover as dam
ages a mouth’s wages : Fewinys v. Tindal.2

I have tio doubt that the plaintiff was employed by the 
defendant with a view of getting the benefit of his skill and 
services as a mechanic, and did avail himself of his services 
and skill as such mechanic. The nature of the conversa
tion between the parties on the 12th November as detailed 
by the plaintiff and the evidence of Fuller and Mrs. Burgess 
and other testimony in the case establishes that. Neverthe
less the plaintiff was also hired to do the chores in and 
about the defendant’s house, premises and office. I am of 
opinion under these circumstances although he did not re
side in the defendant’s house or within his curtilage, that 
he was a domestic servant; and I reach this conclusion un
der the authority of Nicoll v. Greaves 3

As I have before stated, the plaintiff was hired with a 
view to getting his services as a mechanic in addition to the 
other usual services of an ordinary domestic servant, and 
the evidence establishes that the plaintiff accepted the ser* 
vice at the persuasion of the defendant and upon his repre
sentation (made in substance) that he would receive from 
him as wages for the year the same or about the same sum 
that he would probably earn at his trade, but that theearu-

» (1847) 1 Ex. 295; 17 L. J. Ex. 18; 5 D. * L. 196; 11 Jur. 977.
3«(1864) 17 O. B. (N. 8.) 27; 33 L. J. O. P. 289; 10 L. T. 531; 10 

Jur. (N. 8.) 919; 12 W. R. 961.

Judgment. 

Wetmore, J.
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judgment, ings in his service would be spread over the year. Now the 
Wetmore, J. rule of law that a domestic servant can be discharged on a 

month's notice, like a great many rules of law, grew out of 
a general custom. I see no reason why the right to discharge 
in this way could not be taken away by agreement between 
the parties. It is not a statutory provision, to so agree 
would not be immoral, and I fail to see that it would be 
contrary to the policy of the law, and I must say that were 
I to use my own unaided judgment I would have no hesita
tion in holding that when the circumstances of the hiring 
were of such a character that a hiring for a fixed period 
was contemplated and by fair inference excluding the right 
to determine it by a month’s notice that effect ought to be 
given to the intention so inferred. But I feel doubtful un
der the decision Nicoll v. Greaves,* how far I have a right to 
goiu that direction. I think, however, thiscase is distinguish
able from Nicoll v. Greaves.3 Eric, C. J., in giving judgment 
in that case is reported as follows: “The plaintiff might 
have proved that the contract was to be indissoluble during 
the year.” And I must say that if he could have so proved 
I do not see why he could not have proved it by clear infer
ence just as well as he could by express words. In this case 
however the clear contract between the parties was verbal, 
and the terms of it are to be gathered from the conversa
tions that took place between the parties prior and leading 
up to the conclusion of such contract. And there was the 
statement by the defendant that the wages would be spread 
over the year, and, as stated, the plaintiff accepted the ser
vices under that understanding. I look upon that as part 
of the agreement, and therefore that the plaintiff has, to 
use the language of the judgment in Nicoll v. Greaves, 3 
proved that “the contract was to be indissoluble during the 
year.”

I am, therefore, of the opinion that the plaintiff is not 
limited to one month’s wages as damages, and as to the 
principle on which such damages should be ascertained I
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refer to the observations of Blackburn, J., in4 30 L. J. Q. B. 
at p. 176, and Sedgwick on Damages, sec. 66."). I think the 
defendant will be able to earn wages at his trade about the 
12th April. So I arrive at the damages as follows :

Five months' wages, from 12th November to 12th
April, 1806, at $25 a month.......................... $125 00

Less what he has earned or likely to earn in the 
meanwhile, 4 mouths’ work at Methodist
Church at $0 per month...................$30 00

Other work .............................................. 12 (X)
----------- 48 00

Judgment for plaintiff for damages, $77 00
and costs.

Judgment for plaintiff.

STEVENS v. McARTHUR, McARTHUR, Claimant.

Interpleader—Lease— Fraud -Statute of Elizabeth -Description 
— Uncertainty.

An intention to defeat creditors is not of itself sufficient to avoid a 
deed, but »uch intention must be the causa causons for making 
the deed.

Wetmork, J., May in, 1899.

Trial of an interpleader issue. The facts and points in
volved sufficiently appear in the judgment.

E. L. Elwood, for execution creditors (plaintiff).
D. II. Cole, for claimant (defendant).

Wetmore.J.—It was set up on behalf of the execution 
creditors that the lease from Thomas McArthur to the claim
ant under which she claims is fraudulent under the Statute of

Judgment. 

Wetmore, J.

Statement.

Argument,

Judgment.

4 Sowdon v. Mills, 30 L. J. Q. B. 175; 3 L. T. 754.
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Judgment. Eli/abeth, having been made to defeat and delay creditors, I 
Wetmore, J. am unable under the evidence to reach that conclusion. The 

lease in question appears to have been made for a valuable 
consideration, and the rent or its equivalent for the first year 
of the term (embracing the time during which the wheat in 
question was grown) was paid by a horse. The seed sown 
on the land was obtained from a third person, the claimant's 
horses and her younger son, Edmund, who appears to have 
been looking after his mother, did the work, both seeding 
and harvesting. It is true that Thomas McArthur, the les
sor and defendant, helped one day to stack, and that the 
seeding was done with his feeder and the cutting with his 
binder. It is also true that the claimant has been living 
with Thomas and that Edmund stopped at his house while 
working on the forty acres, without paying board, butin 
view of the relationship existing between these parties, the 
fact that Thomas was unmarried aud that the claimant had 
just recently lost her husband by death, I cannot look up
on these circumstances as satistactory indices of fraud. The 
most suspicious circumstance, to my mind, is that Thomas 
purchased the twine to do the binding, and that is suspic
ious, not from the fact itself, but because I am of opinion 
that Edmund did not tell the truth when he swore that he 
saw his mother, the claimant, give Thomas the money to 
buy a portion of the twine. But I cannot bring my mind 
to the conclusion that I ought to find fraud from the fact 
that Edmund has been caught tripping in this one instance 
in view of the fact that in every other particular he corrob
orates his mother. It is true that a conveyance may be 
fraudulent although made for a valuable consideration. In 
Steivart v. The Hank of Ottawa,1 I held that a deed executed 
for valuable consideration was void as against creditors if 
the causa causans for making it was the intent to 
defeat and hinder creditors, that is, if the deed 
would not have been executed at all were it not for that

« III. Teir. L. R. 447.
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purpose. I arrived at that conclusion in that case not with- Judgment, 

out considerable hesitation as it might be at variance with Wet more, J. 

the decisions in Wood v. Dixie,2 3 and Darvill v. Terry i I 
was in hopes that my decision would have been appealed. I 

have not however changed the opinion I expreesed in Stew
art v. The Hank of Ottawa,1 but there is not in this case (as 
there was in Stetrart v. The Bank of Ottawa,* evidence suffi
cient to bring my mind to the conclusion that the intention 

to defeat creditors was the causa causans of making the lease 
in question. It is quite true that the claimant when she ac
cepted the lease was aware of the fact that Thomas had 
been sued, but she gives a very good reason for renting this 
forty acres, even assuming that the intention of defeating 
Thomas’ creditors influenced her to some extent. And that 
is just what I think is the effect of the decisions in Wood v.
Dixie 2 and Darvill v. Terry,* that this intention does not in 
itself avoid the deed. In this case, however, the claimant, as 
I have stated, had lost her husband, and she was about giv
ing up his property to his creditors, and the desire to have 
some land that she could crop influenced her. I may just 
add that in my opinion the burden of proving fraud is on 
the execution creditor, and he has not established it to my 
satisfaction.

The only other objection raised to the claimant's right 
was that the lease is void for uncertainty in not sufficiently 
describing the land. The description was as follows: “The 
north-easterly forty acres of the n.-w. quarter of sec. 10, tp. 
12, range 30, west of 1st prin. nier.” and the objection was 
that the 40 acres were not defined. The evidence, however, 
establishes that the claimant entered upon and cultivated 
and grew the wheat on a certain forty acres of the section 
specified in the lease. I think this is sufficient. On

2 7 Q. B. 802; 0 Jur. 790.
3 30 L. J. Ex. 355; 0 H. & N. 807.
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Judgment. 

Wetmore, J.

Statement.

Argument.

Judgment.

[VOL.

this point I draw attention to Cummings v. AIcLachlin,4 and So
lan v. Fox.$

Judgment for the claimant.
Sheriff to withdraw from the seizure of the pronerty 

claimed by Ann McArthur. The plaintiffs to pay to Ann 
McArthur her costs of interpleader and of this inquiry, and 
to the sheriff his costs of interpleader, including possession 
money. The money paid into Court by the sheriff, the pro
ceeds of the sale of the wheat ordered to l>e sold, to be paid 
to Ann McArthur or her advocate.

Order accordingly.

FRASKR v. KKSTROM

PromuiHory Note—Signal are—Evidence—Signed in blank Sole 
overdue—Indorneen — Defenceh — Innocent holder — Cantu - 
Hill* of Exchange Act, 1890.

The plaintiffs were indorsees of an overdue promissory note signed in 
blank by defendant and given by defendant in payment of certain 
indebtedness. By error the note was filled up for more than the 
amount of defendant’s Indebtedness. Plaintiffs were innocent 
holders.

Held, that notwithstanding the provisions of s. 20, s-s. 1, and s. BO, 
s.-s. 1 of the Bills of Exchange Act, 1800, this constituted an equity 
to which the note was subject, and plaintiffs could not recover any
thing more than the payee could had he sued on the note, but that, 
as plaintiffs were innocent holders and defendant had set up numer
ous defences that failed, thus driving the plaintiffs to trial, the 
plaintiffs were entitled to costs of suit.

[Wetmore, J., May 25, 1899.

Action by indorsees of an overdue promissory note
against the maker. The facts are stated above.

E. L. Eltvood, for plaintiff.
Gifford Elliott, for defendant.

Wetmore, J.—This is an action by the plaintiffs as in
dorsees of a promissory note alleged to have been made by 

4 10 U. C. U. B. (125.
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the defendant in favour of N. & I). Livingstone. The defend- Judgment, 
ant denies that he made the note. I find as a matter of fact Wetmore, J. 
that he did make it. Neil Livingstone, who was called as 
witness, swore positively that he saw him sign it. I have 
compared the signatures to this note with the admitted sig
natures of the defendant to other papers, and find that they 
correspond in appearance. The defendant admits that, he 
signed a note in favor of the payees, but states that it was 
not this note and that he never signed this note; that the 
note he signed was payable at 90 days with ten per cent in
terest. Now there is no such note so far as the evidence 
shews us. I cannot see the object in forging the note sued 
on, if the payees had a note which was not forged, inasmuch 
as they have never used the alleged bona fide note. I also 
find as a matter of fact that the amount was not filled in 
when the note was signed, and that it was signed in blank 
as to such amount. The evidence does not satisfy me that 
it was signed on a Sunday. I find, however, that the 
amount for which the note was filled was greater than the 
amount of the indebtedm ss from the defendant to the payees 
at the time, and which ie payees were authorized to fill in, 
but I find that the ai unit so inserted was through a mis
take and was not d in fraud or for the purpose of deceiv
ing thedefendai tn account was rendered to the defend
ant (exhibit No. 1) which purported to shew the correct 
amount of the indebtedness. There is an error of $10 in the 
addition and the correct amount of the indebtedness as ap
pears by the account at the time the note was given was 
sixty-six 95-100 dollars instead of seventy-six 95-100 dol
lars. There was uncontradicted evidence that the first items, 
tea and coffee, which amount to one dollar and five cents 
($1.05) were not got. The note therefore ought to have 
been filled in for only ($65.90) sixty-five dollars anc ninety 
cents. The note was not indorsed by N & D. Livingstone 
until long after maturity; it was then endorsed to Mr. White 
of Moosomiu, an agent of John Calder & Co., and it



ü

TERRITORIES LAW REPORTS.

Judgment, eventually got to the hands of the plaintiffs. The plaintiffs 
Wetmore, J, are, therefore, not holders in due course. I cannot find that 

the principles which govern this case are dealt with by 7 he 
Iii/1 of Exchange Act, 1890, and I must therefore deal with it 
as if that Act had not been enacted. The plaintiffs, being 
the indorsees of an overdue note, hold it subject to all the 
equities affecting and arising out of it : Bnrrough v. Mo**, 1 
Whitehead v. Walker2 The fact that the note was given for 
more than was due is an equity arising out of the note. The 
plaintiff can recover no more on the note than the payees 
could if the action had been brought by them. And this in 
my opinion is not affected by sec. 20, sub.-sec. 1, or sec. 30, 
sub.-sec. 1 of The Bill* of Exchange Act, notwithstanding the 
fact that the payees signed the note by indorsing it. If this 

action had been brought by the payees the partial failure 
of consideration could have been set up as a defence pro tan- 
to: bgle* on Bill* (14th Kd.) 151; Forman v. Wright 3 The 
amount as to which the consideration fails is a specific, as
certained amount, and is not an unliquidated amount. The 
plaintiffs are entitled to recover as if the note had been 
made for $65.90 and interest at 8 per cent. The plaintiffs 
are therefore entitled to judgment for $66.37 and interest 
on $65.90 at the rate of 6 per cent, per annum from 4th 
April, 1892, until judgment. In view of the fact that the 
plaintiffs are innocent holders of this note and were not 
parties to the making of it, that they were driven down to 
trial by virtue of the defendant setting up defences in which 
he failed, and that the defendant is, to a great extent, re
sponsible for the position of affairs, I think this is a case in 
which I should exercise the discretion given me by Rule 
616 of The Judicature Ordinance J as to costs. I therefore 
order that judgment be entered for the plaintiffs for $66.37.

- 8 L. J. K. B. 287; 10 B. & C. 560; 5 M. & R. 296.
2 12 L. J. Ex. 28; 10 M. & W. 09 $; 7 Jur. 3:#.
3 20 L. J. C. P. 145; 11 C. B. 481; 15 Jur. 706.
4 C. O. 1898, c. 21.
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and interest at 6 per cent on 865.90 from the 4th April, 
1X92, until judgment, with costs to be taxed under the low
er scale of the tariff as established by Rule 102 of the Rules 
of the Supreme Court.

Exhibits B, C, and D, put in evidence at the trial, to 
be delivered to the plaintiff's advocate upon his filing in lieu 
thereof true copies of the same, and his undertaking to pro
duce the originals when required by the Court or a Judge to 
do so.

Ju(l<pnent accordingly.

Re LOPWELL Deceased

Application by administrator—Panning accounts—Practice— 
Inventory

On an application to pass accounts, a statement and account of the 
administration-a schedule in the nature of an invintory—must he 
filed, setting forth clearly the details of the estate and of the appli
cant's disposition thereof.

The practice to be followed in passing accounts laid down.

[Wetmork, 3., June Su, 1899.

This was an application on behalf of the administrator 
under Rule 597 of The Judicature Ordinance,» to have his ac
counts passed and allowed.

E. L. El wood, for the administrator.
J. T. Brown, contra.

Wetmorb.J. :—Two objections were raised at the hear
ing on the Chamber summons which appeared to me as wor
thy of consideration. One was that no inventory of the es
tate has ever been filed. The other was that no statement and

1 C. O. 1898, c. 21, s. 597: “Every administrator . . shall 
. . file . . a statement and an account verified by his oath 
showing his administration of the estate, and apply to the Judge 
. . to have his accounts passed and allowed . .

467

Judgment. 

Wetmore, J.

Statement.

Argument.

Judgment.
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Judgment, account of the applicant’s administration was filed as pro- 
Wetmore, J, vided by the rule' in question. As to the inventory, none 

has ever been filed. I am not however prepared at present 
to decide whether, under the circumstances of this case, the 
administrator is bound to file an inventory in the strict 
sense inasmuch as he has not been cited or called upon by 
summons to do so. (See Jones on Executors (9tll ed.) 841). 
It would seem that according to the ordinary practice when 
an administrator or executor is cited by any person interes
ted in the estate to render an account of his administration 
he is at the same time cited to exhibit an inventory (see 
Coote's Probate Practice (11 til ed.) 251, 691, and Williams on 
Executors, 1950). The order to account and exhibit an in
ventory in such case may be obtained by summons ( Will
iams on Executors, 1951 ; Judicature Ordinance, Rules 480 and 
458). And I must say that I cannot at present understand 
how an administrator’s accounts could be properly passed 
without an inventory being exhibited, or at any rate some
thing being presented to the Court properly verified to 
show specifically what the estate consisted of. I must say 
that what is disclosed in the admistrator’s affidavit in this 
case as to the assets of the estate is of the most general 
character. There is nothing whatever disclosed which 
would enable one to form any opinion as to whether the ad
ministrator has realized from the assets what ought reason
ably to have been realized. Of course it may be said that 
the administrator is liable to be cross-examined on his affi
davit and thus made to disclose the assets of the estate more 
specifically. Would it however be fair to cast the costs of 
a cross-examination on the estate? And might not the ad
ministrator if he has unnecessarily made a cross-examina
tion requisite be ordered himself to pay the costs of such 
cross-examination? I am of opinion therefore that 
when administrator’s accounts are filed with a view 
to being passed and allowed a schedule in the nature of an 
inventory must be filed, duly verified, specifying in de-
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tail the nature and character of the assets which have come Judgment, 
to the admistrator's hands or knowledge. I draw the es- wetmore J 
pecial attention of advocates to the citations made by Mr.
Brown from 2 Daniel Ch. Prae. (6th ed ) 1046, 7 and 8, and 
the form of affidavit referred to in note (ee) at page 1046.
It seems to me to say the least that it would be prudent to 
follow what is there laid down, and I will in future require 
that such practice be followed.

The point however upon which I decide this application 
is that the practice laid down by Rule 597 of The Judicature 
Ordinance has not been followed inasmuch as no statement 
and account as therein provided has been filed. It was 
urged that the administrator's affidavit contained a state
ment and account. If it did, in my opinion that is not what 
the legislature contemplated. The intention was that an 
account and statement should be filed which should be re
ferred to as an exhibit, so that any person investigating it 
can see before him in the shape of an account just what the 
administrator claims should be charged against him and 
credited to him and the balance remaining in his hands, and 
not be compelled to wade through a possibly lengthy affi
davit and spell it out. I may refer to Rule 2362 of the Or
dinance. The account called ror by Rule 597' is to be 
something ejnsdem generis with that referred to in Rule 
236.2 But as a matter of fact the affidavit in this case does 
not contain any account at all; it contains material from 
which I might and I think could prepare an account. I im
agine, however, that the legislature intended that this work 
should be done by the advocate and not by the Judge. I 
must say that I am very much pleased that the 
question has been raised because it serves to settle the 
practice. So far as I can recollect I have only been called

2 C. O. 18$)M, c. 21, s. 23IJ : “Where an account is directed to 
he taken, the accounting party, unless the Judge shall otherwise 
direct,shall make out his account and verify the same by affi
davit. The items on each side shall he numbered consecutivel y, 
and the account shall be referred to by the affidavit as an exhibit 
ana be filed in Court."



470 TERRITORIES LAW REPORTS. [VOL.

Judgment, upon to pass accounts in three estates. In two of them no 
Wetmore, J. accounts were made out at all. I had, as I was invited to 

do in this case, to wade through the affidavit and make the 
account up myself. It happened however that the matters 
were very simple, but it did occur to me that if complicated 
accounts came before me and I had to follow a similar plan 
it would cast a very arduous work upon me. In the other 
case an account or, rather, accounts, were filed. It occurred 
to me in that case whether these accounts were not more 
than necessary, and, therefore, somewhat complicated and 
involved. I must say, however, that I do not think that any 
account was filed which was not warranted by the practice 
as laid down in Daniel and before referred to. And I may 
add that in this case I had before me a very full inventory, 
or what was equivalent thereto, from which I was able with 
the other material used, to satisfy myself that the assets of 
the estate had been completely accounted for. The ques
tion as to filing proper accounts having been now ventilated 
I hope that the practice in future may be better understood. 
As the practice in this Judicial District in respect to passing 
accounts has not been very great, and has possibly not been 
thoroughly understood, and as under such circumstances it 
might be a somewhat harsh proceeding to inflict costs upon 
the administrator personally, as I would have to do if I dis
missed this application, I think justice will be done by ad
journing this application to a future day, and in the mean
while permitting the administrator to file further affidavits 
with proper accounts, statements, schedules and exhibits as 
above suggested.

Order accordingly.
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Re YORKTON BUTTER AND CHEESE MANUFAC
TURING ASSOCIATION

Compn uy—Mortgage—Execution—Com mon neat.

A mortgage under the Land Titles Act, 181)1, if executed by an incor
porated company, must be under its common seal.

[Wetmore, J., Xov. 24, 1899.

Reference to a Judge in Chambers by the Registrar of 
Land Titles at Regina, under sec. Ill of the Land Titles 
Act, 1894.

D. //. Cole, for Edward W. Bull, the mortgagee.

The Association, although served with an appointment, 
did not appear.

WktmoreJ.:—This is an association incorporated eith
er under Ordinance No. 13 of 1899 or chap. 65 of The Con
solidated Ordinance, 1898. In either case it is a body corpor
ate. Under the last mentioned Ordinance they are author
ized to have a common seal and to alter or change it at 
pleasure. The association, by an instrument purporting to 
be dated 3rd May, 1809 (I presume 1899 is intended, as by 
reference to the date indorsed), mortgaged certain lands of 
which they are the owner to Bull The attestation clause 
to this mortgage is as follows : “In witness whereof we, by 
our president and secretary, have hereunto subscribed our 
name and affixed our seal this third day of May, one thou
sand eight hundred and nine.” The mortgage is signed 
“F. W. Bull, President,” and "Jas. E. Peaker, Secretary.” 
And opposite to the name of each is a small, common, red 
seal, such as is usually pasted on an instrument under seal 
executed by a person (there are two such seals, one oppo
site the name of each person) and there is an affidavit of 
the subscribing witness verifying the execution by Bull and 
Peaker and verifying the fact that they are respec-

Statement.

Argument.

Judgment.
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tivelv, president and secretary. This document was for
warded by Mr Worsley for registration to the Registrar, 
and in his letter forwarding he states that the corporation 
has no common seal. It is quite evident that this mortgage 
has not been executed under the common seal of the corpo
ration. The Registrar has referred the question ot the va
lidity of the execution to me. I am of opinion that the 
execution is invalid. Such an instrument should he execu
ted under the common seal of the corporation; such is the 
common law. The Land rifle* Act, lS9j, contemplates that 
instruments mentioned in that Act executed by a corpora
tion shall be executed under its common seal (see secs. 1(X) 
and 101). It is laid down in 1 Taylor on Evidence (9th ed.) 
par. 149, “That a deed executed by a corporate body may 
not have the corporate seal aflixed to it, but the corporation 
may adopt any private seal they please for the occasion and 
the jury may presume that the use of the adopted seal was 
a corporate seal if the instrument purport to be executed by 
the head and the subordinate members of the corporation 
‘ under their seal.’ ” The authority cited for that is dove* 
v. Calway Iron Cummi**ion 1 Hut I cannot find this laid 
down anywhere else, and it is quite at variance with what 
was laid down in Mayor of Oxford v. Crow,1 2 3 and Mayor of 
Kiddimineter v. Hardwickand sec Dart on Vendors and /‘nr- 
chaser* (6th ed. ), 217-273.

Execution of mortgage invalid.

/{eyistrar ad need accord inyly

1 (1847) Irish. L. R. 435.
2 (1893) A Oh. 685; 8 R. 27»; 0» L. T. 228; 12 W. It. 20».
3 43 U J. (Ex.) 0; L. R. » Ex. 13; 2» L. T. 012; 22 W. R. 100.
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SIMPKINSON v. HARTWELL

Pleading—Non cepit— Evidence—Right to maintain action.

An agister of cattle who has indemnified the owner for lost or missing 
cattle has a special property therein to entitle him to maintain an 
action respecting them in his own name.

A denial by a defendant that he "unlawfully took ... or unlaw
fully detained the plaintiff's steer,” is merely a plea of non cepit 
and non detinet, and does not put in issue any right of property.

[Wetmorb, J., Dec. 2, 189!).

This was an action for conversion tried before WBT- 
mork, J., without a jury. The facts are sufficiently stated 
in the judgment.

Woolnouyh Peel, for plaintiff.
J. T. Brown, for defendant.

Wetmore, J.—The statement of claim charges the de
fendant with unlawfully entering upon the plaintiff's prem
ises and unlawfully taking and converting to his own use a 
steer, the property of the plaintiff, and unlawfully detaining 
the same.

The statement of defence denies that he unlawfully en
tered upon the premises owned or occupied by the plaintiff, 
and that he unlawfully took or converted to his own use or 
unlawfully detained the plaintiff’s steer. This is the only 
defence set up.

The essential facts of this case as disclosed by the evi
dence arc as follows: The plaintiff was a rancher and agister 
of cattle, and carried on this business upon the premises 
mentioned in the statement of claim. His pasture fields were 
situated on the northerly side of the Qu’Appelle River and 
were surrounded on every side, except where they were 
bounded by the river, with a barbed wire fence. There were 
two pasture fields on this enclosure, the western one used for 
pasturing horses, the eastern one for pasturing horned cattle, 
which I will hereafter describe as cattle to distinguish them 
from the horses. These pasture fields were separated from 
each other by a barbed wire fence. The plaintiff’s house was

Statement.

Argument.

Judgment.

VOL. VI. T. L. REPT8.—33



474

Judgment. 

Wetmore, J,

TERRITORIES LAW REPORTS. [VOL.

situated ill the north east comer of the cattle pasture field. 
The trail from this house to Hyde post office passed through 
both these pasture fields iu a westerly direction, and there 
was a gate in the fence between the two pasture fields 
where this trail crossed it, and another gate in the western 
boundary fence of the horse pasture field where this trail 
crossed it. This trail went on east past the plaintiff’s house 
through a gate in the eastern boundary fence in the cattle 
pasture field. This trail was 'the one usually travelled by 
persons goiug up and down the Qu'Appelle Valley when it 
was a dry time of the year. It did not seem to have been 
very much used at the time the matters in question 
occurred. On the 23rd May, 1898, the plaintiff took 43 
head of cattle, being all two year old steers, to pasture for 
one Phillip Temple, and they were put in this cattle pasture 
field. The next day, 24th May, all the cattle on the ranch, 
both those belonging to the plaintiff and those belonging to 
Temple, were driven into a corral near the house and were 
branded, except three steers belonging to Temple, which 
broke away out of the corral and got into the cattle pasture 
field, and were not brought back to the corral. A few days 
after that the d-feudaut and a Mr. Hyde came to the plain
tiff’s ranch, passing through the cattle, and the defendant 
asked one James Parker, an employe of the plaintiff on the 
ranch, if all Mr. Simpkinson’s cattle were branded. Parker 
told him at first that they were all branded, but afterwards 
recollecting about these three animals that had broken out 
of the corral and had not been branded, he explained this 
circumstance to the defendant and told him that these three 
animals had not been branded. The defendant then said 
that there were two steers of his in the plaintiff’s bunch; 
Parker replied that he did not know of any stray cattle be
ing then there. The defendant then stated that as he had 
the buggy with him that day and he could not take these 
cattle away he would come back some other day 
and come up to the house and they would round 
all the cattle into the corral and he would see about
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taking those cattle away. About a week after these cattle Judgment, 
were so branded they were again driven into the corral and Wetmore J. 
the three unbranded steers were missing. This was after 
the conversation between Janies Parker and the defendant, 
which I have set out. The defendant was in the occupation 
of the lands adjoining the plaintiffs on the west. On the 
19th August following, the plaintiff, accompanied by Tem
ple and John Parker, the manager of the plaintiff’s ranch, 
interviewed the defendant, whom they found cutting hay 
on the property so in his occupation. On the way one of 
these lost animals, a briudle steer, was found among the de
fendant’s cattle and was identified by Temple, and was 
taken away by the plaintiff and his party. The plaintiff on 
this occasion charged the defendant with having been in his 
field and taken out some steers. The defendant admitted 
that he had taken out one steer, but claimed it was his 
own. It is not necessary to set out all that took place at 
that interview. I need only say that it strikes me that ac
cording to the evidence the defendant was somewhat curt in 
his language to, and cavalier in his treatment of, the plain
tiff. He promised, however, to round up his cattle on the 
following Sunday, and so afford John Parker an opportun, 
ity to look over them. When John Parker, however, went 
this Sunday to have these cattle rounded up the defendant 
declined to do so, stating that he had been all through them 
and that there were no cattle among them but his own. It 
was also established that the plaintiff had paid Temple $25 
for each of the missing steers. As this testimony is not 
contradicted I am compelled to accept it as true and find 
the facts accordingly, and draw therefrom all inferences of 
fact properly to be inferred.

At the close of the plaintiff’s case the advocate for the 
defendant claimed that no case had been made out for the 
plaintiff on the following grounds:

1st. There was no proof that any steer at all had been 
taken by the defendant.
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2nd. There was no proof that the animal taken by the 
defendant was one of the missing steers.

3rd. The steer the defendant admitted taking was 
stated in the admission to be his own.

4th. Assuming the steers to be one of the missing steers 
it belonged to Temple and the action was improperly 
brought in the plaintiff’s name.

When the plaintiff’s advocate wras replying to the de
fendant’s advocate I asked him to specify what animal he 
claimed to recover under the evidence. He stated that he 
claimed to recover for one of the two missing steers which 
they had not got possession of. But further on in his argu
ment he claimed that he was not bound to specify any par
ticular animal which he claimed to recover for, that he had 
the right to recover for any animal proved to be taken out 
of the plaintiff’s field by the defendant, that such animal 
w’ould be assumed to be the plaintiff’s until it was proved 
otherwise by sworn testimony.

I was, and still am of the opinion that there is nothing 
in the defendant’s 4th objection. The plaintiff, assuming 
the steer in question to be one of the Temple steers, had 
such a special property in it as to enable him to maintain 
this action.

1 am also of opinion that the first objection was not well 
taken. The defendant admitted taking an animal out of the 
plaintiff’s field, and that it was a steer.

I am free to confess that I was very much impressed at 
the trial with the second and third objections raised by Mr. 
Brown, the defendant’s advocate. In fact I thought the 
plaintiff’s case a very weak one, especially in view of Mr. 
Peel's statement as to what animal the plaintiff was seeking 
to recover for and that I thought there was no evidence to 
establish that the defendant ever took one of the Temple 
steers.

I further stated, however, that I experienced a difficul
ty owing to the nature of the statement of defence; that the 
evidence established that the defendant did take a steer out 
of the plaintiff’s pasture field, and the defendant’s plea was
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simply a denial of the taking or detention, and did not al- Judgment, 
lege property iti the defendant at all. Wetmôre J

I refused to stop the case, but stated that if the defend
ant’s advocate chose to risk it and rest the case as it then 
stood I would consider the questions which he had raised.

Mr. Brown then stated he would rest the case there, 
and he called no witnesses for the defence.

It was claimed that the defendant’s plea did deny that 
the property in the steer sued for was the plaintiff's because 
it denied that the defendant "unlawfully took ... or 
unlawfully detained the plaintiff* steer as alleged in the 
statement of claim.” I am of opinion that this is not such 
a specific denial of the plaintiff's property in the animal as 
the rules of pleading require, or does it amount to an alle
gation that the propertx is the plaintiff’s, or is the defend
ant under such a plea at liberty to set up that the property 
is his. I held in The Massey-Harris Co. v. Pierce,1 decided by 
me on the 29th June, 1894, that a plea of non detinet only 
puts in issue the fact of a detention adverse to or against the 
will of the plaintiff; it does not put in issue the plaintiff's 
right of property. I see no reason to change my opinion 
then expressed, and refer to 2 Bullen <k Leake's Free. (4th ed.)
848, 383 ai.d 384; Richards v. Franknm,2 and Mason v. F am 
ell.3 The plea in this case is nothing more than a plea of 
non cepit and non detinet and a defendant can no more set up 
a defence of right of property under the plea of non cepit 
than he can under that of non detinet

I have to state now that my mind has undergone a great 
change as to the effect of the evidence in pointing to a con
clusion that the animal which the defendant admitted he 
took, was one of the missing Temple steers, and that if this 
case was being tried with a jury I could not have properly 
withdrawn that question from them. Moreover, I have 
come to the conclusion after going carefully over and

* III. Terr. L. R. 253.
» 9 L. J. Ex. 102; 6 M. & W. 420; 8 Ddwl. 340.
3 13 L. J. Ex. 142; 12 M. & W. 074; 1 I). & L. 570.
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Judgment, considering the testimony that I ought, as Judge of the 
Wetmore, J. facts in this case, in view that no sworn explanation or tes

timony has been given on the part of the defendant to find 
that the steer so taken out of the plaintiff’s field is one of 
the missing Temple steers, and I do so find. It is quite evi
dent that the animal thedefendant referred to in hisadmission 
was not the brindle steer that was recovered. His attention 
was called to that animal ; he admitted that it was not his ; 
he consented to the plaintiff and his party taking it away; 
he never asserted that that was the animal he had taken out 
of the field, and his whole conduct points in the direction 
that the animal he had referred to in his admission was an
other animal. The plaintiff’s pasture fields were surrounded 
by a fence on three sides, which was kept in good order, 
and on the other side by the river. There is no evidence 
that at the time in question any stray animals were in these 
fields, or any other animals, except the plaintiff’s and Tem
ple’s, such animals as had a right to be there. The only 
animals missed were those three unbranded ones; they were 
missed within a very few days, not more than three or four, 
after the defendant had been at the plaintiff’s ranch claim
ing that his animals were there. He admits going into the 
pasture field and taking an animal out ; he does not go to 
the house as he stated he would to get the plaintiff’s people 
to round the cattle up. He took the animal away appar
ently when none of the plaintiff’s people were present to see 
him do so. He declined to round his cattle up for the in
spection of John Parker, as he said he would, and he is 
rather short in his conversation with the plaintiff when ap
proached on the subject. It is true in his admission he said 
the animal he took was his own, but that fact is not sworn 
to, and, moreover, as I have already held, he does not, by 
his pleading, set up that the animal was his. Under such 
circumstances I feel constrained to find as I have stated.

Moreover,under the pleadings the plaintiff was not bound 
to prove that the animal taken was one of the Temple aui-
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mais. If he proved that any steer was taken out of the plain
tiff’s pasture field by the defendant I must, under such 
pleadings, assume that it was the plaintiff's property, and 
the defendant could not, under his plea, set up that it was 
his, and Mr. Peel’s statement as to the property the plain
tiff was seeking to recover for being one of the Temple 
steers would not prevent his insisting to recover for what
ever he had a right to recover under the pleadings. At the 
same time I must say that the evidence, as it stands, points 
irresistibly to the conclusion that this animal was one of the 
Temple animals because no other animals were missed from 
the ranch.

Judgment for plaintiff.

COMMERCIAL BANK v. KIRKHAM.
Practice—Security for costs—Affidavit—Corporation — Meaning 

of “Foreign Coiporation."
A corporation has no residence, and a summons for security for costs 

based upon an affidavit stating that the plaintiff (a corporation) re
sided outside the jurisdiction, but omitting to state where its chief 
place of business was, was dismissed with costs.

Comments on MoIhohh Bank v. Rail.1
[Wetmore, J., Oct. 27, 1899. 

This was an application for security for costs heard be
fore Wetmork, J.,in Chambers. The points involved are 
sufficiently set forth in the judgment.

E. L. Elwood, for the plaintiff, objected on the return of 
the summons that the affidavit upon which it was issued was 
insufficient, in as much as it merely stated that the plaintff 
resided outside the jurisdiction, but did not show where its 
principal dace of business was.

J. T. ftroivn, contra: Rule 520 has been followed. The 
Rule provides for security being furnished "when the plain
tiff resides out of the Terri tories.' *

Wetmork, J.—This is an application for security for 
costs. The affidavit on which it was based states that "the 
plaintiff herein resides outside the jurdiction of this Hon
ourable Court.” This, in my opinion, is not correct. A cor
poration (which the plaintiff is) has no residence. Not-

Judgment. 

Wetmore, J.
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Judgment, withstanding, anything contained in this affidavit the plain- 
Wetmore, J. tiff ma>* have its chief place of business within the jurisdic

tion, and, if it had, perjury could not be assigned on the 
statement in the affidavit.

I do not intend to lay it down that a corporation can
not be ordered to give security for costs. I am entirely of 
a contrary opinion, but the residence contemplated by Rule 
f>‘20 of the Judicature Ordinance applies to persons, not to 
corporations. Corporations come within other cases pro
vided for in the rule. It is not necessary for me to lay down 
what must be alleged in the case of a corporation.

While on the subject of security for costs, I wish to 
state that I, in looking this matter up, came across Mahons 
Bank v. //all,1 in which I delivered judgment on March 25th, 
1893. In that case I held that a bank was not a foreign 
corporation. I doubt if I was correct in a sense in holding 
that. I decided that case on the authority of Text Hooks and 
Digests, having had no opportunity to read the cases. Pos
sibly I may have been misled by the expression, “foreign 
corporation” in the text books, and possibly this is not a 
proper expression to use. What is intended by the expres
sion is, a corporation which has its chief place of business or 
transacts its business outside the jurisdiction of the Court.

The Irish Railway Company is incorporated by Parlia
ment, but all its business and works are in Ireland, and it is 
held to be a foreign corporatiçn in the sense I have ex
pressed quo ad the Courts in England. I think Mol sons Hank 
v. Hall,' could be better supported on the principle laid 
down in Hass et al v. flcifson.2

Application dismissed with costs.

i III. Terr. L. R. 187.
* This was an application for security for costs heard before 

Wetraore, .1.. on Mardi 15th, 1895. It appeared that the plain
tiffs, who were implement dealers, had their chief place of busi
ness at Winnipeg, but had agencies at various places within the 
Territories, and carried on their business at such agencies, at 
each of which they kept a considerable stock of goods. Upon 
this state of facts the learned Judge refused the application, fol
lowing In re Appollbuiris Co.'s ’l rude Mark (1891), 1 Ch. 1; 03 L. 

T. 6055; 30 W. R. 300.—T. D. B.



Digest of Cases Reported in this Volume

ADMINISTRATOR. a purchaser Hoyle et al, v. (irassick.
(Court en banc, 11105). p. 212.

See Executor and Administrator. N#r Ju9TICE OF THK i»KACK, 1.

ADULTERY.

See Husband and wife, 2.
ALIMONY.

See Husband and Wife., 2.

ADVERTISEMENT.

See Executions, 1.

ADVOCATE.

See Soi.ictor.

AFFIDAVIT.

See Practice, 3, 4. 11. 13—Salk of 
Goods, 3.

AGENCY.

i. Principal and Agent Commis- 
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i. The Bank Act—Security in Form 

C. — Kancker — Description of Drop 
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ing cattle is not. no matter how large his 
transactions may be. “a wholesale pur
chaser or shipper of, or dealer in live 
stock,” within the meaning of s. 83 of 
Hie Bank Act, R. S. C. (limit)c. 29,—The 
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perial Hank. (Sifton, C.J., 19 )7), p. 290.
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Fraud—Pleading ]—In an action by en
dorsees of promissory notes against the 
maker there was no evidence that the en
dorsees were holders in due course. Toe 
defence set up that the defendant w is. to 
the knowledge of the payee, so drunk at 
the time of signing the notes as to be in
capable of transacting business. -Hel l, 
(I) that knowledge on the part of th* 
payee of the defendant’s state of mind 
was immaterial -(2) That the fact that 
defendant was drunk at the time the 
notes were signed was prima facie evi

dence that the payee 
knowledge, so as to cast on the plaintiffs 
the onus of proving want of knowledge 
on the part of the payee.—(3) That in 
the absence of evidence on the part of 
the plaintiffs that they were holders in 

I due course they cannot, under the cir
cumstances, recover. Alloway et aI v. 
Hutchison (No. 2). ( Wettnore, .1., 1898), 
p. 425.

3 Promissory Note — Signature— 
Evidence — Signed in Blank — Note 
Overdue -Indorsees — Defences —/nno- 
cent Holder —Costs—Bills of Exchange 
Act, 1S90 J—The plaintiffs were endor
sees of an overdue promissory note signed 
in blank by defendant and given by de
fendant in payment of certain indebted
ness. By error the note was filled up for 
more than the amount of defendant's in
debtedness. Plaintiffs were innocent 
holders.—Held, that notwithstanding the 
provisions of s. 29, s.-s. 1, and s. 39, s.-s.
1 of the Bills of Exchange Act, 1899, this 

: constituted an equity to which the note 
was subject, and plaintiffs could not re
cover anything more than the payee 
could had he su ?d on the note, but that, 
as pi lintiffs were innocent holders, and 
defendant ha 1 set up num erous defences 
that failed, thus driving the plaintiffs to 
trial, the pi lintiffs were entitled to costs 
of suit.— Franer v. Ekstrom. ( Wettnore, 
L, 1899), p. 4(11.

See Companies.

BILLS Or SXLE AND CHATTEL 
MORTGAGES

i. Chattel Mortgage Removal of
Goods t> New District Sale Within 
Three Weeks —Omission to Refile Mort
gage—Subsequent Purchaser.] Where 
chattels have been mortgaged in one reg
istration district a purchaser from the 
mortgagor within three weeks after their 

j removal to another district acquires a 
i good title if the mortgagee omits within 

tlie three weeks to refile his mortgage.— 
(Scott, din*entiente.) Peterson v* 
flatbed, (Court en banc, 1994), p. 114. 
See Banks and Banking, 1—Sale of 

Goods, 1, 3.

CANADA EVIDENCE ACT
See Elections—Evidence
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CARNAL KNOWLEDGE.
See Criminal Law.

CARRIER.
See Railway, 1.

CERTIORARI.
i. Summary Conviction. — Certio

rari Eut it I‘iHj Proceedings.] - Proceed
ings to obtain a write of certiorari to 
quash a conviction where an order quash
ing it is not asked upon the return of 
the application for the writ, do not re
quire to shew the name of the inform
ant, as part of the style of cause. R. 
v. Harris (XVetmore, J., 10U0), p. 371$. 
See Animals, 1 Conviction, 3 — 

JUSTICE OK THK PEACE, 1.

CHARGE ON LAND.
See Land Titles Act—Wills.

COMMISSION.
See Agency.

COMPANY.
i. Foreign Companies Ordinance

— Unlicensed Com pan y--Right of .lc- 
tion of Indorsee of Ante made to the 
Company.']— The Foreign Companies 
Ordinance. 1003 (c. 11 of 1003, 1st ses
sion), provides (s. 3), that no foreign com-1 
pany having gain for its object, or a part 
of its object, shall carry on any part 
of its business in the Territories unless 
it is duly registered under the said 
Ordinance, and imposes a penalty for 
breach of this provision ; it further 
provides (s. 1(1) that any foreign com
pany required by the said Ordinance 
to become registered shall not while 
unregistered be*capable of maintain
ing an action or other proceeding in 
any Court in repect of any contract 
made in whole or in part in the Ter
ritories. in the course of or in con
nection with business carried on with
out registration, contrary to the pro
visions of s. 3.- tletd, that an indorsee 
with notice of a promissory note made 
to a foreign company in the course of 
and in connection with business carried 
on in contravention of the above pro
visions, could not recover.—Plaintiff

was the indorsee of a promissory note 
made by defendants in favour of The 
Sawyer & Massey Co., Ltd., to secure 
the price of certain threshing machinery. 
Defendants, with other defences, set 
up by the 3rd paragraph of their de
fence that the note in question was 
given to an unregistered foreign com
pany engaged in selling machinery for 
gain within the Territories by resident 
agents, of which facts the plaintiff had 
notice when he became the holder 
of the note, and that they would rely 
upon that provisions of the Foreign Com
panies Ordinance. On argument of the 
question of law thus raised, the facts 
above set out were admitted.—Held, a 
good defence in law. h'eland v. An

drea-s et al. (Newlan Is,J., 1004), p. ($0.
2. Foreign Company — Ordinance 

Respecting—Power of territorial Leg
islature.] The Foreign Companies Or
dinance is intra rires of the Territorial 
Legislature, and extends to companies 
incorporated by the Dominion to carry 
on throughout Canada a business which 
the Territorial Legislature might have 
authorized it to carry on in the Terri
tories. Re.e v. Massey-Harris Com
pany. (Court en banc, 1005), p. 12b.

CONDITIONAL SALE.

See Sale ok Goods.

CONSIDERATION.
See Company, 1—Salk ok Goods, 1.

CONSTITUTIONAL LAW.
i. The Imperial Debtors’Act, 1869 —

Application Alberta.] —Held, (SiK- 
Ton, C.J., and Nk WLAN ns, J., dissenti- 
enfe), thaï the Imperial Debtors’ Act, 
1800, is in force in the Province of 
Alberta. Fraser v. Kirkpatrick. (Court 
en banc 1007), p. 403.

See Company, 2—Railways, 2.

CONSTRUCTION OF STATUTES.
See Assessment and Taxation, 1— 

Banks and Banking, 1 — Com
pany, 2—Negligence, 1—Sale ok 
Goods 0—Solicitor, 1.
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CONTRACT.
i. The School Ordinance, s. igg
Agreement for Stated Sum Per 

Month—Application of Section.] The 
plaintiff had a written agreement with 
the defendants for payment of salary for 
teaching their school at $50 a month for 
six months, the agreement setting out 
the pyovisions of s. 155 of the School Ord-1 
inance. He taught for six months and 
received #300. In an action for #48.55, 
balance payable under the provisions of 
the section referred to :—Held, that the 
section applied although the agreement 
did not call for a yearly salary.— Semble, 
that the parties could not have con
tracted themselves out of the operation 
of the section. Porter v. Fleming 
School District. (Wetmore, J., 1006), 
p. 348.
See Bills, Notes and Cheques, 2 — 

Executor and Administrator, 1 
— Husband and Wife, 1 -Master 
and Servant, 2— Practice, 2 - 
Railway, i Sale of Goods, 1, 
4, 5, fl.

CONVICTION.
1. Hawkers and Pedlars -Samples 

or Patterns of Goode to he After- 
wards Delivered Form of Convic
tion.']—The defendant was convicted 
under the Ordinance Respecting Auc
tioneers, Hawkers, and Pedlars, for 
“ going from house to house offering for ) 
sale certain books to be afterwards 
delivered within the said province.” j

Held, that the conviction was bad be
cause it did not state that defendant was ! 
“ carrying and exposing samples or pat-1 
terns” of the goods in question. Hex v. 
Wolfe. ( Wetmore, J., lUMt), p. 24<t.

2. Selling Liquor to Interdicted 
Person—Convict ion for—Liquor Li
cence Ordinance Defecth in Convic
tion — Quashing Conviction on Ap
peal.] —On an appeal by defendant from 
a conviction for selling liquor to an inter 
dieted person : Held, that the conviction 
was bad because it did not disclose on its 
face that the liquor was sold or given 
“ during the period of interdiction,” and 
also because it did not state the period 
for which defendant should be impri
soned in default of payment of the fine 
imposed, Hex v. Darrin. (Wetmore, 
J., 100(1), p. 241).

3. Conviction Keeping house of ill- 
fame—Amending information— Evi
dence as to Offence Subsequent to Issue 
of Summons—Justices Sitting under 
Part L V. or Part, L VIII. of the Crim
inal Code—Deposit of Cash Security 
with written Conditions ] -Two Justices 
dealing with a charge of keeping a house 
of ill fame will he deemed to be acting 
under Part I,V. of the Criminal Code, 
18V2, if they adopt the form of conviction 
provided by s. 78(1, and the form of con
viction QQ. -A defendant cannot be con
victed of an offence alleged to be com
mitted after the date of the issue of the 
summons, even though the information 
is amended and res worn.—Semble, that, 
if with a deposit of cash as security in 
proceedings to quash a conviction, a writ
ing is filed, the condition should be that 
the applicant will prosecute the motion 
to quash the conviction, not merely the 
application for the writ of certiorari, and 
that such writing is had if the condition 
is to prosecute such motion or writ of cer
tiorari. The King v. Earley. (Wet- 
more, ].. HMMi), p. 201).

see Animals, 1—Certiorari, 1 - Cri
minal Law—Evidence, 3—Intoxi
cating Liquor, 1.

COSTS.
See Bills, Notes and Cheques, 1, 3 

Justice of the Peace,'~1—Land
lord and Tenant, 2 Practice- 
Sale ok Goods, 2.

COUNTERCLAIM.
Sfc Pleading.

CRiniNAL LAW.
1. Criminal Law Theft— Art. 305. 

s.-s. V, clause (a)—Criminal Code— 
Special Property or Interest in Hail, 
ivay Car — Manitoba Grain Actt 
WOO.] —M. made application in order 
hook kept at Moosotmn Station under s. 
58 of Manitoba Grain Act as amended, 
which provides “ cars so ordered shall 
he awarded to applicants according to 
order in time in which said orders ap
pear on the order book.” Sec. 42 of the
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Act as amended !>y s. 5 of 2 Edw. VII. 
c. 19, provides (clause 5), ‘‘The railway 
company shall furnish cars to farmers, 
without undue delay, for the purpose 
of being loaded at said loading plat
form." The station agent intended a 
special car for M. and told one S. to no
tify M. He was not no'ified ; and the 
accused took possession of ami loaded 
the car. He wis con vide 1 of theft: — 
Held, that M. could not insist on any 
car being delivere 1 to him ; and he had 
therefore no special property or interest 
in the car in <|uestion within the intent 
of clause A of s.-s. sec. 1 of sec. 3l).i of 
the Criminal Code. Conviction quashed. 
The King v. McElroy. (Court en banc, 

p 1".
2. Criminal Law. deduction of Fe

male under Promise of Marriage — 
Meaning of Prenions Chante (’hara der

Vuffinienry fif Promise of Marriage ] 
—The words "previously chaste char
acter" as used in sec. Î82 of the Cri
minal Code, 1X92, do not mean previous 
reputation for chastity, but mean those 
acts and that disposition of mind by 
which the morals of an until irried wom
an may be judged, and therefore when 
an unmarried woman under the age 
of twenty-one years who previous 
to the date of the s*ductio:i under 
promise of marriage in respect of j 
which the charge is laid, has had illicit 
sexual intercourse with the accused, 
she cannot be said to he of ‘ pre
viously chaste character" unless be- ! 
tween the date of such illicit in - ! 
tercourse and the seduction complained 
of there is evidence of reform and self
rehabilitation in chastity. The King 
v. Lou g heed. (Court, en banc. 19)3), 
p. 77.

3. Crown Case Reserved. Erfort- 
ing Money hy Accusing a Person of an 
Offence- Admissibility of Documents 
as pari of res gesfa1—sufficient state
ment of Offence.] — On the trial of a 
charge for extolling money bv threatening 
to accuse of an offence a letter written 
to a third party bv the person threat
ened at the time of the threats and at 
the instigation of Hie accused, but not 
read by him, is not admissible in evidence 
as part of the res gentle or otherwise.
A summons issued by a justice of the 
peace citing the accusée! to appear 
and answer a criminal charge is a 
"document containing an accusa
tion" within the meaning of sec. 10ft 
(c) of the Criminal Code, 1892. —• A j

summons issued as above need not have 
been issued at the instigation of the in
formant with the intent aforesaid, but 
the offence is complete if the summons 
is use 1 by a third person for the purpose 
of extortion. X charge that A. B. "did 
unlawfully abuse a mare the property of 
C I)., contrary to the Statutes of Can
ada, s. 512," is sufficiently stated. 
King v. Cornell. (Court en banc, 19.11),
p. 101.

4. Murder. Proof of Corpus De- 
ler.fi — Identity — Eight to Reply hy 
Crown Counsef —Comment upon Pris- 
oners Failure to dive E ride nee—New 
Pria'A —On a charge of murder, the 
death of a human being having been once 
established, the identity of the deceased, 
and the fact that his death was caused by 
the prisoner, may be established hy cir
cumstantial evidence, which should,

I however, he cogent and convincing 
Held, ( Wetmore, .)., dissentiente) that in 
this case the evidence of the identity 
of the deceased and of the prisoner's hav
ing caused his death was sufficient to 
warrant the prisoner's conviction —The 
prosecution was conducted hy the 
Crown prosecutor, having general 
instructions from the Department of 
Justice in all criminal cases, and particu
lar instructions in this case:— Held, 
(Wetmore, .1., dissentiente), that al
though no evidence was given on behalf 
of the deceased, the Crown prosecutor 
had the right to reply, tte.r v. Martin 
(19 ):,), » O. W. R. 317, folio ved. The 
Crown prosecutor in the course of his ad
dress to the jury referred to the fact that 
the prisoner might have given evidence 
on his own behalf ami expressed the 
opinion that "his counsel took the very 
best and wisest course in not h tving him 
go on th* stin 1," adding. "I think it 
was wise for himself/'—Hel t, that the 
prisoner was entitled to a new trial, these 
remarks c instituting an improper com
ment, by which substantial wrong and 
injustice was caused. tier v. King. 
(Court en b 11c, 19J5), p. 139.

5. Forcible Entry -Entry Effected 
hy Force — Previous Contradictory 
Statements — Rete,nancy o/.] —Held, 
that, on a charge under sec. 89 of the 
Criminal Code, 1892, it is not neces
sary to shew tint actual force was 
used in effecting the entry : — Held, 
Harvey. J., dissentiente, that evidence 
of a previous contradictory statement 
by a witness cannot be given where the
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matter with which such statement deals j 
is merely collateral to the issue. Rex v 
Walker. (Court en banc, 1901$), p. 276.

6. Criminal Law —Quashing Charge 
— Corrupt i ng Wit neuneu — A ppeal j 
against Voter under Territories Elec 
tion Ordinanc-.] — The prisoner was 
charged on two counts, with (1) having 
attempted to dissuade a witness B., by a 
bribe, from giving evidence before a 
Court of Revision held in connection with 
a contested provincial election : (2) with 
having attempted to obstruct the course 
of justice by giving to one B., #10 
to induce him to abstain from attending 
such Court of Revision. R. was the per
son whose vote had been objected to and 
appealed against.—Held, that it being 
charged that B. was dissuaded as a wit
ness, not as a party, the first charge fell 
properly within clause (a) of sec. 154 of 
the Criminal Code. 1892 ; but that the 
second charge was defective, at all events 
in omitting to state that B.’s absence 
from the Court of Revision would lead to 
the defeat of justice. Bex v. Lake. 
(Harvey, J.. 1906), p. 315.

7- Criminal Law — Murder — Evi
dence of Expression of Deceased — Res 
Geetm — Expressions as Evidence of 
State of Mind—Charging the Jury as 
to Manslaughter.] —On a trial for mur
der evidence was given that while the 
deceased was apparently fleeing from the 
accused, who was pursuing him with a 
gun, he shouted several times. “Hold on, 
Hold on. He shot me and he will shoot 
me again. Hold on hoys. Hold on,” and 
it appeared that this almost immedi
ately followed the sound of a shot : - i 
Held, that this evidence was properly 
given as being part of the res y est a' 
irrespective of whether the words were 
littered in the presence of the accused 
or no.—Evidence was also given that j 
at a later time the deceased, upon ob-1 
serving the accused within five or six ! 
feet of him, said to the witness who 
was assisting him. “ Don’t let him knife 
me." Held. Wetmore, J., disse ntiente, 
that the expression was nothing more 
than evidence of the deceased's state of 
mind ; that it was admissible equally 
with evidence of the deceased’s con
temporaneous acts, and that both were

material. -The only evidence of the 
actual shooting was that of the prisoner 
who swore that the shooting was purely 
accidental. The trial Judge charged 
1 he jury that there was no evidence to 
justify them in finding a veriict of man
slaughter : -Held. that under the circum
stances that charge was proper. Rex v. 
Gilbert. (Court en banc, 1997). p. 396.
See APPEAL—Certiorari —Conviction 

—Evidence.

DAflAOES.
See Animals—Justice of the Peace 

—Master and Servant — Negli
gence Practice Railways -Sale 
of Goods—Trespass to the Person.

DELAY.
See Judgment, 1. Trusts and Trus

te es, 2.

DISCOVERY, EXAMINATION FOR.
See Evidence, 2.

DISTRESS.
See Justice of the Peace, 1—Land

lord and Tenant.

ELECTIONS
Controverted Dominion Election —

North- West Territories Representation 
Act—Certified Copy of Voters* List — 
Canada Evidence Act—Notice of Pre
sentation of Petition and Nature of 
Security — Receipt, of Security.] — 
Upon the hearing of preliminary objec
tions to a petition against the return of a 
member of the Dominion Parliament, for 
the Electoral District of Alberta, due 
notice having been given, a copy of 
the list of voters for a certain poll
ing sub-division returned by the 
returning officer of the electoral dis
trict to the clerk of the Crown in Chan
cery, duly certified by said clerk under 
his official seal, was put in evidence, and 
the petitioners identified their names 
thereon. They also swore that they 
were male British subjects, not In



ESTOPPEL—EVIDENCE488
dians, of the full aye of !'l years, and 
that they had resided in the North West 
Territories for over twelve months, and 
in the electoral district for over three 
months immediately preceding the issue 
of the writ cf election : Held, that in 
view of the provisions of the North-We^t 
Territories Representation Act, R. S. C. 
(1889), c. 7, the evidence of the petition
ers was admissible to prove their status, 
and that the voters’ list was properly 
proved by a certified copy in spite of the 
absence in the Act referred of anv pto- 
vision, sucti as is found in the Franchise 
Act, til Vic., c. 11, s. Iti, for certified cop
ies of the list being evidence. Hiehelieu 
Election Cumc ( 1892), 21 S. C. R. 198, dis
tinguished. The notice of the presenta
tion of the petition, handed to the peti
tioner immediately before the copy of the 
petition, referred to the presentation of 
a petition against the return of the peti
tioner as member for electoral district of 
the west riding of Assiniboia (nie) but 
there was attached to the petition a cer
tificate signed by and under the seal of 
the clerk of the Court that #l,(KXt had 
been deposited as security for the pay 
ment of costs, etc , in the matter of the 
petition against his return as member for 
the electoral division of Alberta : Held, 
that the first notice was bad, but that the 
certificate gave a notice sufficient to com
ply with the provisions of s 10 of the Con 
troverted Election Act, R. S. C. 11*80), 
c. 0, although it was not signed by either 
the petitioners or their advocate. (Miami 
Election ('une (MHlH), 2 Ont. bd. Cas. <11. 
referred to. ( thjection was taken that 
the evidence did not shew that the secur
ity was given in bills of a chartered bank: 
Held, that the evidence was sufficient, 
and that the fact that the bank was a 
chartered bank sufficiently appeared from 
the Dominion Statute extending its char
ter.—The cost of publishing the petition 
was not paid to the registrar at the time 
that the petition was presented : Held, 
that this was no objection to the proceed
ings.—No evidence was givert that any 
election had been held, or that the re
spondent had been returned as elected :— 
Held., that no such evidence was neces
sary. i'ocentrf/ idee!ion Cane (18(111). 20 
L. T. N. S 405. followed. —Objection 
was taken to certain paragraphs of the pe
tition on the ground that even if true they 
would not justify a declaration that the

[VOL.

seat was vacant or the disqualification 
of the member. Held, that the clauses 
should, nevertheless, not be struck on 
preliminary objection. '■tanleybridyc 
Election Cose (18(111), 11» L. T N. S. («K», 
followed. He Alberta Election, (New- 
lands, J., 19H5), p. 529. 
see Criminal Law, (1 — Municipal 

Law, 1.

ESTOPPEL.
See SALE of Goods, 3.

EVIDENCE.
1. Foreign Judgment Proof of— 

Seal - Certificate — Canada Evidence 
Act, IS93, h. 70 ]~A document pur
porting to be a transcript of the judg
ment roll of the Circuit Court for Wal
worth county, South Dakota, was ten
dered in evidence. The seal affixed was 
engraved “Clerk of the Circuit Court, 
Sixth Judicial District, South Dakota, 
Walworth County;” the certificate ap
pended under the hand of the clerk of 
the Court stated, “I have hereunto set 
my hand and affixed the seal of the said 
Court ehl, th i t llit certificate signed 
by the officer who would ordinarily have 
the custody of the seal of the Court, was 
lirima facie proof that the seal was that 
of the Court, and that the judgment pur
ported to be miller the seal of the Court 
as required by s. 10 of the Canada Evi
dence Act. Beebe v. Tanner. (Court en 
i.me, 1903), p. 13.

2. Foreign Judgment Proof of— 
Canada Eridence Act — Imp Stat <k 
1.7 fie C 99—Exemid ideation ofJnd7- 
ment -He. 0/ten in;/ Plaintiff s Case — 
Examinât ion for Discovery after Ad 
journment of Tria! J—On the trial of 
an action upon a foreign judgment the 
plaintiff, without giving any notice under 
I he Canada Evidence Act, s. 19, tendered 
in evidence a copy of the judgment sued 
on certificate under the hand of the clerk 
and by the seal of the Court in which it 
was recovered, and this was received sub
ject to objection. The defendant ad
duced no evidence and judgment 
was reserved. The trial Judge 
held that the document was im-



VI.] EXECUTIONS-EXECUTORS AND ADMINISTRATORS. 489

properly admitted, no notice having been 
given, but adjourned the case to give the 
plaintiff an opportunity of proving bis 
judgment '.—Held, that the copy of judg
ment tendered was notan exemplification 
and notice of intention to use it should 
have been given under s. 19 of the Canada 
Evidence Act before it could be admitted, 
in spite of the provisions of sec. 11 of 
Imp. Slat. 14 & 15 V. c. 99, to which the 
Canada Evidence Act is not repugnant, 
but only adds a condition '.—Held, fur
ther, that the trial Judge properly exer
cised his discretion in giving the plaintiff 
a further opportunity to prove his judg
ment by adjourning the trial .—Held, fur
ther, that the similarity of the name of 
the defendant in this action and that of 
the defendant named in the foreign judg
ment taken with the present defendant's 
pleas in confession and avoidance was suf
ficient prima furie evidence of the iden
tity of the two defendants.—After the ad
journment of the trial the plaintiff had se
cured an order for the examination of the 
defendant for discovery :—Held, that the 
trial having been commenced and ad
journed the plaintiff was not entitled to l 
examine the defendant for discovery. 
Stevens v. Olson et al, (Court en banc, 
1904), p. 106.

3. Criminal Law—Keeping a Com 
mon Gaming House — Evidence ] — 
On the premises of the accused a number 
of persons unconnected with the prem
ises had been observed playing games in
volving the use of money, dice and domi
noes, and the accused had stated to the 
chief of police that he was having a game 
of fan-tan at his place, and that he was 
willing to pay for the privilege, as he was 
doing well out of it —Held, sufficient 
evidence to sustain a conviction for keep
ing a common gaming house. King v. 
Mah Kee. (Court en banc, 1905), p. 121.
Sec Animals, 1 — Bills, Notes and 

Cheques, 2—Criminal Law— Klec
tions, 1—Executors and Adminis
trators. 1—Negligence, 1—Salk of 
Goods, 6—Specific Performance, 
1, 2.

EXECUTIONS.
1. Homestead—Lesidence of Execu

tion Debtor — Exemption —Advertise-
VOL. VI. T. L. RBPT8.-34

ment of Sale under Execution—Suspen
sion of Publication of Newspaper— 
Substantial Compliance with Rule 354 
—Instituting Proceedings to Confirm 
Sale—Swearing Ajfidavit of Execution 
of Transfer.'] —A quarter section of land, 
although all the land owned by an execu
tion debtor, is not his "homestead” with- 

! in paragraph 9 of s. 22 of the Exemptions 
Ordinance, where he has not occupied it 
for nine years and appears to have no ani
mus revertendi.—Where the advertise
ment of a sale under an execution had 
been published in a weekly paper and had 
appeared in every issue of the paper pub
lished during two months, but there had 
been no issue in two weeks of the period: 
—Held, that, it not appearing that the 
sale of the property had been affected in 
any way, there had been a sufficient com
pliance with the provisions of Rule 364 of 
the Judicature Ordinance.—Proceedings 
to confirm a sale of lands under a writ of 
execution are proceedings under the Land 
Titles Act, 1894, not in the cause in which 
the writ issued, but that the proceedings 
are entitled in the cause and not “In the 
matter of the Land Titles Act,” is never
theless no objection to them.—An affida
vit of execution of a transfer upon a sale 
under a writ of execution sworn before 
the clerk of the Court, is bad, but leave 
may be given to reswear it pending an ap
plication to confirm the sale. John Abell 
Engine and Machine Works Co. Ltd. v. 
Scott. ( Wetmore, ]., 1907), p. 302.
Sec Exemptionh under Execution- 

Land Titles Act, 1.

EXECUTORS AND ADMINIS
TRATORS.

1. Action against Estate of De
ceased Person— Corroboration — Re
sulting Trust—Immoral Purpose.] — 
Although there is no corroboration, ef
fect may be given to a claim against 
the estate of a deceased person if the 
uncorroboiated testimony of the claim
ant is completely convincing.—Where a 
transfer of property has been taken in 
the name of a third person for the 
purpose of effecting an immoral or il
legal purpose, the Court will not lend 
any assistance to the actual purchaser 
in recovering from the transferee the
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evidences of ownership, at least when 
the illegal or immoral purpose has been 
carried out. Hakeieell v. McKenzie. 
(Harvey, J., 1005), p. 257.

2. Application by Administrator 
Passing Account» — Practice — Inven
tory.]—On an application to pass ac
counts, a statement and account of the 
administration - a schedule in the nature 
of an inventory must be filed setting 
forth clearly the details of the estate and 
of the applicant’s disposition thereof. 
The practice in passing accounts laid 
down. Pc Lopwell, deceased. (Wet- 
more, J., 1800). p. 407.

Sec Wills.

EXEMPTIONS UNDER EXECUTION.
1. Fraudulent Transfer of Land—

IS Eliz. c.5—Homestead—Exemption ] 
Held, Scott. J., dissentients, that a 
transfer of a homestead exempt from 
seizure under execution was not by reason 
of the exemption a fraudulent transfer of 
property under the statute 18 Eliz. c. 5— 
Semble, the right to claim the benefit of 
an exemption is not confined to the exe
cution debtor, but extends at least to 
members of his family. Meunier v. 
Doray. (Court en banc, 1905), p. 194.

2. Homestead Exemption — Pro 
ceeds of Sale under Mortgage—Practice 
—Originating Summons.] —An execu
tion against lands does not bind the 
homestead of the execution debtor, and 
mortgagees of the land subsequent to the 
executions are entitled to sell it free from 
the executions.- Such a mortgagee may 
invoke the provisions of the Exemption 
Ordinance for the purpose of securing his 
priority.—The sale of a homestead under 
a mortgage is a compulsory sale and con
sequently the proceeds after payment of 
the mortgages are exempt from seizure 
under execution to the same extent as 
the land.—The rights of the parties ap
pearing to be interested in the land may 
be determined upon an originating sum
mons for sale under a mortgage. Bocz 
v. Spider. (Newlands, J., 1905; Court 
en banc, 1905), p. 225.

3. Interpleader- Claim by Execu
tion Debtor—Exemption—Buildings.]

—Where the property seized under a writ 
of execution against goods consisted of 
a blacksmith shop in the occupation of the 
execution debtor : Held, that the ques
tion whether the shop was or was not 
part of the freehold could not be raised 
upon an interpleader by the sheriff 
Held, also, that the building was not ex
empt from seizure by virtue of the Ex
emptions Ordinance, not being the resi
dence of the execution debtor or a build
ing used in connection with his residence. 
Eastern Townships Banks. Drysdale. 
(Wetmore, ]., 1905), p. 236.

4* Homestead—Exemption for Bene
fit of Execution Debtor and his Family 
—Contest between Execution Creditors 
and Mortgagees— Priority. 1 — The ex
emption of a homestead From seizure 
under execution is for the benefit of the 
debtor and his family only, and the claim 
of execution creditors to the proceeds of 
the sale of the land will consequently be 
preferred to that of mortgagees subse
quent to the registration of the writs of 
execution where the execution debtor 
can in no event have any interest in such 
proceeds. Purdy v. Colter, (Newlands, 
)., 1907), p. 291. '

FRAUD AND MISREPRESENTA
TION.

See Bill, Notes and Cheques, 1.

FRAUDS, STATUTE OF
See Statute of Frauds.

FRAUDULENT CONVEYANCES.
See Exemptions under Execution, 1 

—Interpleader, 1,2—Trusts and 
Trustees, 2.

FUNDS IN COURT.
See Attachment of Debts, 1— Ex

emptions under Execution, 4— 
Stop Order, 1.

GARNISHEE.
See Attachment of Dkbth.
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HABEAS CORPUS.

Sec Practice, 0.

HAWKERS AND PEDLARS.
See Conviction, 1.

HOMESTEAD.
See Executions-Exemptions under 

Execution.

HUSBAND AND WIFE.

1. Husband and Wife — Custody of 
Child—Father Contracting Himself out 
of Rights—Policy of Laiv.] —An agree 
ment between a husband and wife where
by the former contracts himself out of 
his right to the custody of the children 
of the marriage is against the policy of 
the law, and will not be enforced. Bar- 
rett v. Barrett. (Wetmore, J., 1900), p. 
274.

2. Alimony—Adultery on Part of 
Wife.]—Where adultery is proved to 
have been committed by a wife after her 
desertion by her husband, she will not be 
granted alimony. Lieb r. Lieb. (New- 
lands, J., 1907), p. 308.

IMPERIAL ACTS, ETC., IN FORCE 
IN N. W. T.

See Constitutional Law-Practice.

INFANT.
See Husband and Wife, 1—Practice,6.

INFORMATION AND COMPLAINT.
See Conviction.

INTERDICT.
See Conviction, 2,

INTERPLEADER.
i. Interpleader — Crops Raised by 

Claimant on Land Alleged to have been 
Transferred by Defendant Fraudu
lently.] —The sheriff seized crops grown 
on property of the claimant, son of the 
defendant. Part of the property was the 
defendant’s homestead transferred to the 
claimant, and part was the property of 
defendant's wife, leased by him verbally 
to the claimant, under authority from the 
wife. — The claimant purchased the seed 
grain, hired and paid for the help, and 
paid for twine and harvesting. The de
fendant did a small amount of work on 
the farm.—Held, that the question of 
bona fide* of the transfer from father to 
son did not materially affect the owner
ship of the crops ; that on the evidence 
the claimant was entitled to the 
crops. —Kilbride v. Cameron, followed. 
Massey-Harris v. J. Moore, W. H. 
Moore, claimant. (Newlands, J., 1905), 
p. 75.

J. Interpleader — Lease — Fraud — 
Statute of Elizabeth—Description — 
Uncertainty.] —An intention to defeat 
creditors is not of itself sufficient to avoid 
a deed, but such intention must be the 
causa causons 'for making the deed. 
Stevens v. McArthur. (Wetmore, J., 
1899), p. 401.

See Exemptions under Execution, 3.

INTOXICATING LIQUOR.
See Conviction, 2—Wills, 3.

IRREGULARITY.
See Executions, 1—Practice—Small 

Debt Procedure, 1.

JUDGMENT.
i. Motion for Speedy Judgment—

Filing of Defence — Accounting for 
Delay.]—Upon a motion for speedy 
judgment launched after the statement 
of defence has been delivered, it is not 
essential that the delay in moving 
should be accounted for.— Me Lardy v. 
Stateum (1890), 24 Q. B. D., 504, 60 
L. T., 151, 38 W. R. 349, 59 L. J.
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Q. B. 154. not followed. Victoria Lum
ber Co. v. Magee. (Wetmore, J., 1905), 
p. 187.

2. Foreign Judgment -Jurisdiction 
of Foreign Court — Citizenship>.]— 
In an action to enforce a personal judg
ment obtained in a State Court of the 
State of Dakota, where it appeared that 
the defendant had been born in the State 
of Wisconsin, had been living, at the 
time of the judgment, and for many years 
previously in the Northwest Territories, 
and bad not appeared in the Dakota 
Court or submitted to its jurisdiction. - 
Held, that the defendant was not bound 
by the judgment, although the covenant 
sued upon had been executed in Dakota, 
when defendant was resident there. - 
Judgment of Wetmore, J.. reversed. 
Dakota Lumber Co. v. Rinderknecht. 
(Wetmore, J., 1905, Court en banc, 19U5),
p. 210.

See Evidence, 1, 2—Limitation ok 
Actions, 1 Stop Order, 1.

JURISDICTION.
See Appeal, 2 —Exemptions under 

Execution, 2—Judgment, 2—Jus
tice ok the Peace, 1—Practice, 8, 
9, 12.

JURY.
See Appeal, 1—Criminal Law, 7—Ma

licious Prosecution, 1 — Rail-

JUSTICE OF THE PEACE, 
i. Unlawful Distress Justice of the 

Peace—Conviction —Certiorari—Costs 
Jurisdiction—Res A djudicata—Plead 
ing—Admissions —Adojtting Unlawful 
Act—Damages.']—Plaintiff had been con
victed by defendant, a Justice of the 
Peace, and adjudged to pay a fine of $10 
and $8.15 costs. To satisfy the fine, two 
cows were seized and sold under distress 
warrant by one Stoddart, a constable, for 
$01. The sale of the first cow realized 
more than sufficient to pay the fine and all 
costs, but nevertheless the constable sold 
the second cow. Subsequently the con

viction were brought up by certiorari 
and quashed by WETMORE, J., who held, 
that he had no jurisdiction to make an 
order as to costs on such proceedings, but 
left the plaintiff to reoover at law as dam
ages such costs as he might be entitled to, 
if any. The plaintiff brought action 
claiming damages accordingly.— Held, 
tl) That the constable was not the servant 
or agent of the Justice in making the 
seizure or sale, but inasmuch as the Jus
tice had received from the constable the 
full proceeds of the sale, he had thereby 
adopted the constable’s unlawful acts.— 
(2) That the measure of damages for the 
unlawful sale was the market value of the 
cows sold.—(3) That the plaintiff was 
entitled to recover from the Justice as 
damages his taxed costs of certiorari 
proceedings, inasmuch as the quashing 
of the conviction was a condition prece
dent to the plaintiff’s right to sue under 
Imperial Statute 11 and 12 Viet. ch. 44,

! sec. 2. in force in the Territories. Simp- 
j son v. Mann. (Wetmore, J., 1898),
I p. 445.

See Appeal, 2—Conviction, 3.

LACHES.
See Delay.

LAND TITLES ACT. 
i Land Titles Act- T. R. P. Act —

Execution—Equitable Mortgage— Un- 
registered Charge—Priority.] — Not
withstanding that by the Land Titles Act, 
1S94, differing in this respect from the 
Territories Real Property Act, an execu
tion is declared to bean “instrument,” 
the principle established in Wilkie v. 
Jet-let t still applies ; and therefore an un
registered equitable mortgage takes pri
ority over a writ of execution against 
lands delivered to the Registrar subse
quently to the creation of the equitable 
mortgage. Sawyer and Massey Co. v. 
Waddell. (Newlands, J., 1904), p. 45.

2. Land Titles Act—Production of 
Duplicate Certificate of Title—Priority 
of Registration.] —Where a mortgage 
had been registered as to some of the 
lands comprised therein, but remained 
unregistered as to one parcel owing to 
the non-production of the certificate of
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title.—Held, that a subsequent mortgage i 
of the remaining parcel was entitled to 1 
priority of registration when the dupli- ; 
cate certificate was sent to the Registrar i 
at the instance of the subsequent mortga
gee, and he made the first request for re
gistration after its receipt by the Regis
trar. Re Greenshields. Limited, and 
Ritchie. (Scott, 1905), p. 208.

3. Land Titles Act, 1894—Priorities of ^ 
Encumbrances—Production of Dupli j 
cite—Certificate of Title — What Con 
stitutes “Receiving” for Registration.] 
Where a document is produced to a reg- ! 
istrar of land titles for registration, he ' 
has neither any power nor any duty in 
regard to it until the duplicate certificate 
of title has been produced ; and of two 
encumbrances upon the same land, that 
one for the registration of which the du
plicate certificate is first produced, is en
titled to priority of registration, irre- 
apective 01 its aate: Ureenahields & 
Ritchie (1905), 0 Terr. L. R. 208, ap- j 
proved and followed. Re American- 
Abell Engine <t' Thresher Co. and 
Noble. (Wetmore, J., 1906), p. 350.

4. Company —Mortgage —Execution 
—Common Seal.'] —A mortgage under 
the Land Titles Act, 1804, if executed by j 
an incorporated company, must be under 
its common seal. Re Yorkton Butter J 
and Cheese Manufacturing Assoeia- 
tion. ( Wetmore, J., 1800), p. 471.
Sec Assessment and Taxation, 1—

Executions, 1 — Landlord and !
Tenant, 2.

LANDLORD AND TENANT.
1. Landlord and Tenant — Holding 

over after Expiration of Tenancy for a 
Year—Implied Tenancy from Year to i 
Year—Rebuttal of.]-A letter from the 
landlord posted to the tenant before the 
expiration of a lease for a year, proposing 
that after its expiration the tenant shou’d 
hold from month to month, is not suffi
cient, if the letter is not received by the 
tenant, to displace the tenancy from year 
to year which arises by implication from 
the tenant's holding over and paying 
rent after the expiration of his term. 
Gass v. McCammon. (Court en banc, 
1904), p. 90.

LIMITATIONS OF ACTIONS 493

2. Landlord and Tenant —Unregistered 
Assignment of Lease—Land Titles Act 
—Parties — Re entry — Tender of Rent 
Due —Costs ] —In an action against the 
landlord by the assignee of a lease under 
the Land Titles Act, 1894, duly regis
tered, to recover possession of the pre
mises upon which the landlord had re-en
tered for default in the payment of rent. 
—Held, (1) That the fact that the assign
ment was not registered was no bar to the 
action.—(2) That the original lessee was 
not a necessary party.—(3) That the les
see was entited to relief without the issue 
of a writ of ejectment upon payment of 
the rent duet but that the plaintiff, al
though lie tendered all the rent due be
fore action, should bear the costs of it, 
except in so far as these were increased 
by the defendant’s resistance to the 
clpim.—The plaintiff had sublet the 
lands, the sublease providing for re-entry 
in the event of the sublessee permitting 
an execution to be levied against his 
goods. This event had happened and 
the plaintiff had distrained through the 
sheriff, who was in possession, under a 
writ of attachment and writs of execution 
when the defendant re-entered. Held, 
that the plaintiff’s distress and the bring
ing of this action shewed that the plain
tiff intended to terminate the sublease. 
Tucker v. Armour. (Newlands, J., 
1906), p. 388.

LEASE.
See Landlord and Tenant.

LIBEL.
See. Parties, 1.

“LIEN” NOTE.
See Sale of Goods, 1, 3.

LIMITATIONS OF ACTIONS.
1. Statute of Limitations — Part 

rayment —Re sale of Goods the Sub
ject of Conditional Sa/e] —Plaintiff 
sued for the balance due upon two lien 
notes which were more than six years
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overdue at the time of suit. He had 
retaken possession of the goods for which 
the notes were given, and had re-sold 
them, crediting defendant with the 
amount obtained.—Held, not to be a pay
ment by the party chargeable or his 
agent, sufficient to take the case out of 
the Statute of Limitations. Masse y - 
Harris v. Smith. (Newlands, J., 1004), 
p. 50.

Sec Criminal Law, 2.

LIQUOR LICENSE ORDINANCE.
See Conviction, 2.

MALICE.
Sec Trespass to to the Person, 1— 

Malicious Prosecution, 1.

MALICIOUS PROSECUTION.
i. Malicious Prosecution - Malice 

—Reasonable and Probable Cause] — 
In an action for malicious prosecution 
the Court must decide whether upon the 
facts, the defendant had reasonable and 
probable cause for his proceeding, and it 
will be held that he had if he took reas
onable and probable care to inform him
self of the facts, and honestly, though er
roneously, believed such a state of facts 
to be true as would, if actually true, have 
constituted a prima facie case for the 
prosecution complained of.—Held, (re
versing the judgment of Si ETON, C.J.,) 
that the defendant in this case had reas
onable and probable cause for his pro
ceeding. Wainw right v. Villetard. 
(Court en banc, 1905), p. 189.

MASTER AND S-V/ANT.
1. Master and Servant— Hh h), at

Monthly Salary at Pleasure of Master. • 
—The hiring of a municipal servant “at 
the pleasure of the council at $75 per 
montn,” is a monthly hiring at the pleas
ure of the municipality, and the employee 
cannot, upon leaving his employment in 
the course of any month, recover any sal
ary in respect of that part of the month 
which has elapsed. Sneddon v. City of 
Regina. (Newlands, J., 1907), p. 290.

2. Master and Servant— Wrongful 
Dismissal — Tradesman Performing 
Domestic Services—Conduct—Damages

[VOL.

—Evidence.] —The plaintiff, a skilled 
i mechanic, hired with the defenddant for 
one year, performing the services of a 
mechanic and also of a domestic servant. 
He left before the expiration of the year, 
under circumstances indicating a dismiss
al by the Master, although there were no 
express words of dismissal. The plain
tiff did not reside with the defendant or 
within his curtilage.—Held, (1) A dis
missal may be created without express 
words.—(2) The plaintiff was a domestic 
servant in law. (8) The general rule 
whereby domestic servants may be dis
charged on a month’s notice or on pay
ment of a month’s wages in lieu thereof 
does not apply where they are hired for n 
year and where it is part of the agree
ment that “ the contract is to be indisso
luble during the year.” Burgess v. St. 
Louis. (XVetmore, J., 1899), p. 451.

See Negligence, 1.

MORTGAGE.
See Exemptions under Execution, 4 

—Land Titles Act.

HENS REA.

See Animals, 1.

MUNICIPAL LAW.
1. Quo Warranto — Validity of Elec

tion.] -The practice in the Territories 
j providing for a writ of summons in the
nature of a quo warranto, differs from 
that iu England. There the Question 
raised is the right of the respondents to 
use and exercise the office. Here, what 
is to be decided is whether there was an 
election, if so, whether the respondent 
was elected, and, if so, whether liis elec
tion was valid. Consequently it is not 
necessary in proceedings here that the 
material should shew that the respondent 
has accepted the office or the term for 
which lie was elected. Hex ex rel. Park 
v. Street. (Wetmore, J , 1905), p. 137.

2. Municipal Law -Non repair of 
Streets—Right of Action]— The provi-

' sions of the Municipal Ordinance in
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force in 180.'$ or subsequently relating to I though in cases of bigamy, divorce and 
the repair of sidewalks, etc., are not ap- petitions for damages for adultery, 
plicable to the city of Calgary, although I stricter proof is required. (2) That, 
not expressly declared inapplicable by i having found the effective and proxi- 
the special ordinance incorporating the mate cause of death to be an explosion 
city which was passed in that year.—Al-1 due to the fault and negligence of the 
though a duty to repair streets may be ex-1 defendants and their breach of duty ini- 
pressly imposed upon a municipality, no j posed by the Ordinances C. O. 181)8, c. Iff, 
action lies against it for damages for in- they were not relieved if there was con- 
juries resulting from non-repair. Clark . tributary negligence on the part of a fel- 
v. City of Calgary,
1007), p. 301).

i-repatr.
(Court en banc, j low workman of accused or of a mere 

stranger. (3) That by reason of Ord. c. 
13 of 11)00, if negligence was proved there 
was no reason to enquire whether it was 
that of a fellow workman. < m appeal to 

l. The Ordinance Respecting Com- the Court en banc. Held, (I) that mar- 
pensatlon to the F amilies of Persons riage was sufficiently established by Mrs.

NEGLIGENCE.

Killed by Accident (C. O. 1898, 5. 48)
The Coal Mines Regulation* Ordinance 
(C. 0. 1898, c. 16)—The Workmans

Daye's evidence ; that strict proof was 
not required ; that the fact that the al
leged marriage in a foreign country did 
not affect the question, as the Ic.v fori

Compensation Ordinance (1900, c. 13) governs questions of proof.— (2) That 
—Negligence —Liability for Non-per- there was sufficient evidence to support 
fonnance of Statutory Duty—Contribu the findings of the trial Judge ; that the
tory Negligence o, Fellou, kortnenorof SïïSS^JS

//. W. McNeill Co. 
1D02): (Court en banc,

fendants liable, 
costs. Daye 
(McGuire, C.J.,
1904), p. 23.
See Animals, 2—Municipal Law, 2 

—Railway, 2—Trkspass to the 
Pkrso.x, 1.

Mere Strangers—Marriage, Evidence 
of.]— Action brought by administratrix 
of Prosper Daye, killed in explosion in 
defendants' mine, under C. O. 1808, c. 48.
There was evidence of plaintiff's that 
she was married to Daye in Belgium, 
was living with him to time of death, 
and that he was the father of her chil
dren, oldest aged 17 years ; that he was 
killed by explosion of gas in defendants’
Can more mine in June, 1000 ; that venti
lation was defective and not as required 
by s. 30, rule 1 of C. O. 1808, c. Iff ; that 
mine was not inspected as required by- 
rule 3 of last cited section ; that the mine 
was gaseous ; that on the morning ot 
the accident there was gas present in ex
plosive quantities for two or three hours 
prior to the explosion ; that the manager ties—Separate Causes of Action—Right

Sc

NEXT FRIEND.
See Practice, 5.

NULLITY.
Practice, 1, 3, 5.

PARTIES.
1. Libel -Improper Joinder oj Par-

knew of the presence of gas ; that two j of Plaintiff to Elect.'] — Where it appears
fellow workmen of deceased had opened 
their safety lamps ; there was no evidence 
to rebut presumption of marriage, and no 
evidence of inspection of the lamps as 
required by rule 8 of s. 30 above, or that 
the explosion arose from any act or de
fault of deceased '.—Held, per McGuire, 
C.J., trial Judge). (1) That the oral 
evidence of the widow was sufficient 
proof of marriage according to the gen
eral rule that cohabitation and reputa- 
tation is sufficient evidence of marriage,

in the course of the trial that two or more 
defendants have been joined in an action 
for two separate torts, one of which has 
been committed by both, but the other 
only by one. the plaintiff should be al
lowed to elect upon which cause of 
action he will proceed and the necessary 
amendments a> to parties made accord
ingly. Nyhlett v. Williams. (Court 
en banc, 1905), p. 20(1.

See Landlord and Tenant, 2.
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1. Pleading. —Chose, in Action—Ax 
signaient—Setting off Claim in Dam
ages against Assignor.] —In 'an action 
by an assignee of a chose in action, the 
defendant may set up by way of defence 
a claim against the assignor sounding in 
damages if flowing out of and inseparably 
connected with the transaction giving 
rise to the subject of the assignment. 
Government of Newfoundland v. 
Newfoundland Railroad Compang 
(1888), 13 App. Cas. 199 followed. Lillie 
v. Thomas. (Wetmore, .1., 1005), p. 203.

2. Pleading. -Non Cepit -Evidence
— Right to Maintain Action.] — 
An agister of cattle who has indemnified 
the owner for loss or missing cattle has a 
special property therein to entitle him to 
maintain an action respecting' them in 
his own name. A 'denial by a defend
ant that he “unlawfully took . . . .
or unlawfully detained the plaintiff's 
steer,” is merely a plea of non cepit, and 
mm detinet, and does not put in issue 
any right of property. Simpkinson v. 
Hartwell. (Wetmore, J., 1890), p. 473. 
See Agency, 1 - Bills, Notes and

Cheques, 2— Practice -Trespass 
to Land—Trespass to the Person 
—Trusts and Trustees.

PRACTICE.
1. Practice Action Commenced in 

Wrong Sub judicial District—Irregu 
larity— Transferred—Irregular Sum
mons—A djourn ment—Rules 538, 5Jfi. ] 
Held, (1 ) That the entry of an action in 
wrong judicial district contrary to s. 4, s.- 
s. 2, of the Judicature Ordinance (C. O. 
1898, c. 21), is an irregularity, nota null
ity, and the defect may he cured under 
Rule 538, by transferring it to the proper 
judicial district. (2) That in case of an 
irregularity in a summons to set aside ir
regular proceedings, in not stating the 
objections relied upon, pursuant to Rule 
640, the summons should not be dis
charged, but on the objections being 
stated on the return of the summons, it 
should be enlarged at the request of the 
party called upon. 7 he Saskatchewan 
Land Co. v. Lead!eg. (Scott, J., 1903),
p. 18.

2. Practice Issue of Writ in Wrong 
District —Setting Aside.]—Where the

PRACTICE [vol.
provisions of the Judicature Ordinance 
fix the judicial district in which a writ 
must issue in any action, a writ issued in 
the wrong judicial district is a void, not 
merely an irregular proceeding, which 
cannot be cured by an order transferring 
the cause into the proper district. Judg
ment of Scott, J., reversed. Remarks by 
Scott, J., on the proper praclice where a 
summons to set aside proceedings for ir
regularity is itself irregular in omitting 
to give the grounds relied upon. Sas
katchewan Land and Homestead ('o. v. 
Lead leg. (Scott, J., 1903) ; (Court eu 
banc, 191)4), p. 82.

3. Practice -Service out of Juris
diction—Contract by Correspondence— 
Non resident —Sale of Land within 
the Jurisdiction—Damages — Rule /#.] 
A contract made by correspondence be
tween a resident purchaser and a non
resident vendor for sale of land in the 
Territories - the acceptance of the ven
dor’s offer to sell having been mailed in 
the Territories—is one which, according 
to the terms thereof, ought to be per
formed within the Territories.—In an ac
tion for damages for breach of such a 
contract : Held, that service out of the 
jurisdiction was properly allowed. —The 
question, where it is doubtful, whether 
there was a completed contract should 
not be determined <>n an application to 
set aside the order for service ex juris. 
Mishap v. Scott. (Scott, J., 1901), p. 54.

4. Practice -Garnishee Summons— 
Defect in Affidavit — Irregularity— 
Rules 384 and 53».]—Held, (1) That 
the affidavit of an advocate, which on its 
face shewed that he nad no personal 
knowledge of the facts, and which did not 
contain a positive statement of an indebt
edness by defendant to plaintiff, is not a 
sufficient affidavit upon which to issue 
garnishee summons under Rule 384, and a 
garnishee summons so issued was set 
aside.—(2) That a garnishee summons so 
issued cannot be treated as a mere irreg
ularity so as to be waived under Rule 530, 
by taking fresh step. Rumleg v. Sax- 
auer. (Scott, J., 1901), p. (13.

5. Security for Costs Insufficiency 
of Affidavit—Attempt to Read Supple
mentary Affidavit.]—An affidavit on 
an interlocutory proceeding which is de
fective in not stating the grounds of the 
deponent’s information and belief can
not be strengthened on the return of
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the summons by a supplementary affida
vit. Kerr v. Su ter. (Wetmore, J., 
ltM).*>). p. 234.

6. Consent of Next Friend—Filing 
—Proceeding» Aroided by Omits ion.] 
—The English Rule requiring that.wliere 
the consent of the next friend of the

filaintiff is necessary, it must be filed 
lefore the issue of the writ of summons, is 

in force in the Territories, and default is 
not cured by filing a consent filed subse-1 
quently to the issue, but avoids all the 
proceedings in the action. Short v. 
Spence. (Scott, J., 1905), p. 207.

7. Writ of Habeas Corpus— Action 
for—Striking out Statement of Claim.] 
An application for the cnstody of an in
fant must be by way of motion, summons 
or petition. Where the only relief sought 
in an action commenced bv writ of sum
mons was the issue of a writ of habeas 
corpus, the action was, on application of 
the defendant, dismissed. Gray v. 
Balk well. (Wetmore, J., 1907), p. 283

8. Reply—Delivery after Time Al 
lowed by Rules—Validity.]—A reply 
delivered more than eight days after the 
delivery of the defence without any order 
extending the time is not a bad pleading, 
and cannot be set aside for that reason 
alone, at least if no further step has been 
taken by the defendant before delivery of 
the reply. Clarke v. Fawcett. (Wet
more. J., 10)7), p. 288.

9. Where the rules provide that a mo
tion in Chambers shall be made by no
tice, the procedure by summons cannot 
be adopted. Dominion Hank v. Freedt. 
(Wetmore, J., 191)7), p. 298.

10. Disposition of Application — 
New Application for Same Order— 
Hearing on the Merits ']—Where a party 
defendant had applied to be struck out, 
but his application dismissed on the 
ground that he had not entered an ap
pearance ’.—Held, that a second applica 
tiou for the same purpose could not be 
entertained. Cyr v. O'Flynn. (New- 
lands, J., 1907), p. 299.

11. Practice — Taxation of Costs— 
Judgment on Default of Pleading— 
A ffidavit that Defence not Served ] — 
In order to constitute the delivery of a
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pleading, it must be both filed and 
served ; default in either will entitle the 
party to be proceeded against as upon de
fault in pleading, and consequently upon 
a taxation of a plaintiff’s costs of judg
ment signed for default of defence, the 
costs of an affidavit proving that no de
fence was served will be disallowed where 
no defence has been filed. ManHey-Har
ris Co. Ltd. v. Hutchings. (Wetmore, 
J., 1900), p. 10. •

12. Practice -Security Jor Costs— 
A ffidavit of Belief as to Merits.] — 
On a motion for security for costs it is not 
necessary that the defendant should 
swear positively as to the merits. A 
statement that he believes he has a good 
defence upon the merits is sufficient. 
Kerr Co. v. fjowe. (Wetmore, J., 1900), 
p. 361.

13. Pleading — Ex parte Order Al
lowing other pleas with General Issue

- St Ring Atidfi.] An order allowing 
other pleas to be made with a plea of not 
guilty by statute should not be made ex 
parte. If such an order is made ex 
parte, even inadvertently, the Judge who 
made it has no jurisdiction to set it aside. 
Any application for that purpose must be 
made to the Court en banc. Jackson v. 
Canadian Pacific Railway. (Wetmore, 
J., 1907), p. 423.

14. Practice—Security for Costs— 
Affidavit—Corporation — Meaning of 
“ Foreign Corporation."]— A corpora
tion has no residence, and a summons for 
security for costs based upon an affidavit 
stating that the plaintiff (a corporation ) 
resided outside the jurisdiction, but omit
ting to state where its chief place of busi
ness was, was dismissed with costs. —Com
ments on Mot son'8 Bankv. Hall. Com- 
mercial Bank v. Kirkham. (Wetmore, 
.1 , 1899), |>. I7-.I.
See Attachment of Debts, 1—Certi

orari, 1—Executors and Admin
istrators, 2—Exemptions under 
Execution, 2 Judgment, 1— Par
ties, 1—Stop Order, 1.

PRINCIPAL AND AGENT.
See Agency.

QUO WARRANTO.
I See Municipal Law, 1

PRINCIPAL AND AGENT-QUO WARRANTO
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RAILWAYS.

1. Common Carrier _ What is Per
nouai Baggage—Liability for—Con
tract. [—The plaintiff was one of fifty- 
four Chinamen travelling over the de
fendants' railway on one ticket pur
chased on their behalf by an employment 
agent, who received the price of his 
passage from each of the Chinamen, out 
of the wages earned by him after reach
ing his destination. The plaintiffs' bag
gage, consisting of personal effects and 
bedding, was destroyed by the burning of 
the baggage car, the cause of the fire 
being unknown : -Held, that the con
tract was with each Chinaman, to carry 
him and his baggage safely, and that the 
defendants were liable in damages : 
Held, also, that the defendants having 
accepted the bedding as personal bag
gage were liable for it as such, and Hem- 
ole, that it would have been held under 
the circumstances to be personal bag
gage, even without such acceptance. 
Chan Dye Chea v. Alberta Bait tnt y <V 
Irrigation Co. (Harvey, J., 1905), p.

2. Ordinance Respecting Juries
N. IK. T. Art — Damages — Personal 
Injuries.] — The effect of c. 44 of (1 
Edw. VII (Ca.), was to annul the repeal 
of the North-west Territories Act, so far 
as Alberta and Saskatchewan were con
cerned, and the Ordinance respecting Ju
ries is in consequence not in force 
Held, also, that the increase of damages 
on the second trial of an action for dam
ages for the loss of a fool from $3,500 to 
$0,500, was not perverse or wrong, and 
that the latter amount was not under the 
circumstances excessive. Unseen v. 
Canadian Pacific Railway Company. 
(Court en banc, i907), p. 420.
See Animals, 2. — Assessment and 

Taxation, 3—Criminal Law, 1.

RECEIVER.
See Trusts and Trustees.

REGISTRY LAWS.
See Bills ok Salk and Chattel Mort

gages, 1—Landlord and Tenant, 
2—Land Titles Act — Sale ok 
Goods, 3.

RES GESTAE.
See Criminal Law, 3, 7.

SALE OF GOODS.
1. Conditional Sale of Goods—/fe.

taking Possession on Default in Pay
ment of Price — Chattel Mortgage — 
Rescission of Contract — Failure of 
Consideration.] — The defendants or
dered from the Massey and Co., Ltd., 
machinery, for the price of which he gave 
three promissory notes, which provided 
“the title, ownership and right to the 
possession of the property for which this 
note is given shall remain in Massey and 
Co., Ltd., until this note or any renewal 
thereqf is fully paid with interest, and if 
default is made in payment of this or any 
other note in their favour, or should I 
sell or dispose of or mortgage my landed 
property, or if for and good reason Mas
sey and Company, Ltd., should consider 
this note insecure, they have power to 
declare it and all other notes made by me 
in their favour due and payable at any 
time, and to take possession of their prop
erty, and hold it until this note is paid, 
or sell the said property at public or pri
vate sale, the proceeds thereof to be ap
plied upon the amount unpaid of the pur
chase price." The defendant gave two 
chattel mortgages as collateral security 
for the notes. The notes were after
wards endorsed by Massey and Company, 
Ltd., to the plaintiffs, who on default 
took possession of and sold the property 
mentioned in the notes and applied the 
proceeds upon the amount unpaid.—The 
plaintiff sued for the balance $487.45 as 
due under the chattel mortgages. —Held, 
(1) That, in the absence of provision iu 
the notes that the plaintiff could after 
sale recover the balance, the original 
agreement was rescinded by the sale ; (2) 
That as the plaintiff had no right to re
cover on the notes, they could not recover 
on the collateral security. Massey-IIar- 
ria v. Lowe. (jVewlands, J., 1905), p. 71.

2. Sale of Chatels — Actual and 
Continued Change of Possession.] — 
At the time of the sale of certain cattle 
they were in a pasture belonging to the 
vendor, but on the same day the vendor’s 
right to the field passed to a third person 
with whom the vendee made an ar
rangement under which the cattle con-
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linued in the field where they were 
looked alter by the vendee and hts ser 
vanta ‘.—Held, that there had been a suf
ficient actual and continued change of 
possession to support the sale. Remarks 
as to the application of item 95 of the tariff 
providing for set-offs of costs in certain 
cases. McNichol v. Brucks. (Wetmore, 
J., 1995), p. 184.

3. Lien Note Affidavit tor Registra
tion— Wrongful Seizure of Chattels— 
Title of Purchaser at Sale.]—The plain
tiff had sold a grey mare to one B., and 
took from B. a lien note, the affidavit 
upon which was imperfect, but which 
was duly registered. The chattel mort
gagees of other property of B. seized and 
sold the plaintiff’s mare under their 
mortgage. —Held, that the fact that the 
plaintiff had notice of the sale did not 
estop them from setting up their title to 
the mare, and that the defendant, the 
purchaser at the chattel mortgage sale, 
was not witliir. the protection of the Or
dinance Respecting Hire Receipts and 
Conditional Sales of Goods. Aricinaki 
v. Arnold. (Wetmore, J., 1000), p. 249.

4. Contract for Selling of Goods— 
Divisibility — Condition Precedent— 
Performance— Waiver.]—Upon the sale 
of a wind stacker and chaff blower of a 
different make from the threshing ma
chine in use by the defendant, there 
had been a verbal arrangement, made 
contemporaneously with the written 
agreement of purchase, that these were 
to be attached to the threshing machine 
by the plaintiffs. It was found impos
sible to attach the chaff blower, and the 
alterations in the wind stacker necessary 
to make it work with the threshing ma
chine had not been made.— Held, that 
the contract was divisible, and that the 
price of the wind stacker was recover
able, although the plaintiffs abandoned 
their claim for the price of the chaff 
blower. Held, however, that the proper 
attachment of the wind stacker was a 
condition precedent to the plaintiffs' 
right to obtain payment, and that under 
the circumstances and in view of the ab
sence of any offer to make the alterations 
in the wind stacker, its use through a 
season, and the purchase at the beginning 
of the second season of another wind 
stacker in substitution for it, did not 
constitute a waiver of the performance 
of the condition. New Hamburg Manu
facturing Co., Ltd., v. Riots. (New- 
lands, J., 1905), p. 823.

5 Sale of Goods—Express and Im~ 
plied Warranties—Specified Articles 
under Trade Name—Combination of 
—Fitness for Particular Purpose.] — 
The defendant bought from the plaintiff 
an Eclipse thresher, a three horse power 
tread, Pitts pattern, and an Eclipse bag
ger for the purpose of threshing grain for 
hire, and signed a contract in which the 
goods were expressly warranted to be of 
“good material, durable with good care, 
and, with proper usage and skilful man
agement, to do as good work as any of 
tiie same size sold in Canada.” It was 
provided that there should be no other 
warranties or guarantees than those con
tained in the agreement. The articles 
individually were good of their kind, but 
were not adapted to work in combina
tion. and it was impossible to thresh 
profitably for hire with the apparatus.— 
Held, (1) That the implied warranty that 
the goods should be reasonably fit for the 
purpose for which they were, to the 
knowledge of the vendors, bought, was 
not inconsistent with the express war
ranty.—(2) That the exclusion by the 
terms of the agreement of other warrant
ies and guarantees did not exclude this 
implied warranty.—(3) That the contract, 
being a single contract for the sale of the 
combination of articles, the implied war
ranty was not excluded, although each of 
the parts of the apparatus was a specified 
article under a trade name.—(4)—That in 
deciding whether the purchaser had re
lied upon the skill and judgment of the 
vendor, the essential thing was not 
whether he had exercised his private 
judgment, but what had led him to exer
cise it as he did. Sawyer-Massey Co. v. 
Thibart. (Stuart, J., 1907), p. 4Û9.

6. Chattels— Sale of — Pleading — 
Evidence—Sales of Goods Ordinance— 
— Destruction of Chattel Before De
livery —Risk—Construction of Written 
Agreement—Vis Major.]— In a sale of 
specific or ascertained goods under con
tract requiring something to be done by 
the seller before the buyer was bound to 
accept delivery, a portion of the goods 
was destroyed without either party’s de
fault. The buyer was nevertheless held 
entitled to recover as damages the 
amount paid for the goods so destroyed.

I —Held, also, that the object of the Sales 
of Goods Ordinance was merely to codify 
the existing law, not to lay down new 
law. McLean v. Graham. (Wetmore,

I J., 1898), p. 438.



SALE OF LANI)-STOP ORDER500
SALE OF LAND.

Sec Assessment and Taxation —Ven
dor AND PURCHAS1 R.

SCHOOL TRUSTEE.
See Assessment and Taxation, 2.

SCRIP.
See Vendor and Purchase^, 1.

SEDUCTION.
See Criminal Law, 2.

SET-OFF.
See Pleading, 1.

[VOL.
such claim, the process was nevertheless 
bad and must be set aside. Paradis v. 
Horton. (Wetmore, J., 1904), p. 319.

See Limitations ok Actions. 1.

SOLICITOR.
i. Legal Profession Ordinance -

Annual Certificate —Disqualification 
of Advocate for Non payment of Annual 
Fee ] -Held, that an advocate who ne
glects to pay his annual fee to the Law 
Society becomes disqualified from prac
tising only after the expiry of the service 
of time limited in the notice required to 
be given by the rules. Ma.rjiehl v. Ins- 
kip. (Court en banc, 1904), p. 81.

SPECIFIC PERFORMANCE.
See Vendor and Purchaser.

SETTING ASIDE.
Attachment ok Debts, i—rit.w- 
tice—Small Debt Procedure, 1 
—Solicitor, 1—Wills, 3.

SMALL DEBT PROCEDURE, 
i. Small Dibt Procedure—“ Debt 

Whether Payable in Money or Other
wise”—Setfiny Aside Proceedings.] — 
In an action for #($(), being the value of 
twelve loads of straw at (5 a load, the un
paid balance of rent for a farm leased by 
the plaintiff to the defendant at a rental 
of a two-thirds share of the whole crop ; 
and also to recover #1.1 for money had 
and received. — Held, that the claim for 
the value of the straw was not properly 
brought under the Small Debt Procedure. 
The words "all claims and demands for 
debt whether payable in money or other
wise” do not extend beyond cases where 
there is a debt created in the proper 
sense of the word, clearly recognized as 
such, and there is an agreement that 
such debt is to be paid in something 
other than money. Held, also, that, 
although a claim clearly within the 
Small Debt Procedure was joined with

STATED CASE.
See Conviction, 1 — Criminal Law, 1.

STATUTE OF FRAUDS.
See Vendor and Purchaser, 2, 3.

STATUTE OF LIMITATIONS.
Sec Limitations ok Actions.

STOP ORDER.
i. Stop Order—Application before 

Judgment Recovered—Creditors' Relief 
Ordinance—Application of Garnishee 
Proceedings for Stopping Funds in 
Court]— A stop order cannot issue be
fore the recovery of judgment and the 
provisions of the Judicature Ordinance 
for the attachment of debts are not ap
plicable to stop a fund in Court.—Daie- 
son v. Moffatt. 11 Ont. R. 4SI. com
mented on ; Steckles v. Byers, 10 C. L. T. 
41, not followed. Canadian Moline 
Plow Co. v. Clement. (Wettnore, J., 
1900), p. 968.
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STRIKING OUT.

See Company, 1—Pleading.

SUMMARY JUDGMENT.
See Judgment.

THEFT.
Sec Criminal Law, 1.

TRESPASS TO LANDS, 
i. Trespass—Cancellation of Agree- 

ment for Sale of Land—Plaintiff'not in 
Possession—Amendment of Pleading#.] 
—An action for trespass cannot he main
tained unless the plaintiff has been in ac
tual possession of the land.—An applica
tion to amend the pleadings by adding a 
claim for recovery of possession of the 
land was refused on the ground that to 
do so would give the plaintiff an entirely 
new action. Ixadley v. (iaetz. (Court 
en banc, 1001), p. 08.

TRESPASS TO THE PERSON 
i. Trespass to the Person— fire

arms—Evidence—Pleading — Amend 
ment—Malice—Negligence—Damages. 
—In an action for damages resulting 
from the defendant shooting the plaintiff 
with a pistol.— Held, (1) Trespass to the 
person to be actionable must be either in
tentional or the result of negligence on 
the part of the defendant. —(2) Amend
ments to pleadings should be allowed 
unless the party applying shewed want of 
good faith or an injury would result to 
his opponent that could not be compen
sated for by costs or otherwise.—(8) It 
was immaterial in disclosing negligence 
whether or not the defendant knew that 
the pistol would go off. (4) That in es
timating the damages to be allowed, the 
probable consequences of the injury 
should be looked to. McLeod v. Meek. 
(Wetmore, J., 18118), p. 481.

TRIAL.
See Criminal Law, 4—Evidence, 2.

TRUSTS AND TRUSTEES, 
i. Receiver and Manager.— Liabil

ity jor Deficit Arising During Man
agement—Default—Reasonable Care.] 
Held, that the law requires of a receiver 
and manager the same degree of diligence 
that a man of ordinary prudence would 
exercise in the management of his own 
affairs.—Held, per SiFTON, C.J., and 
Harvey, .1., Wetmore and Prender- 
gast. J.J., diasentiente, that as it ap
peared upon the facts that the receiver 
and manager had exercised such super
vision over the business as was possible 
for one in his position, he should not be 
held responsible for the deficit which had 
occurred under his management. The 
Court being equally divided, judgment 
of Nrwlands, J , affirmed. Plissonv. 
Diemert. (Court en banc, 1905), p. 160.

2. Resulting Trust — Intention off 
Purchaser at Time of Conveyance — 
Pleading]—Held, that when it appears 
that the actual purchaser by whom the 
purchase price is paid directs that the 
conveyance be made to a third party, in
tending that a beneficial interest in the 
land should pass to the person to whom it 
was conveyed, no trust results to the real 
purchaser by presumption of law,although 
no value is given by the third party.— 
Semble, per Wetmore, J., that while a 
question of law may be raised without 
being pleaded, yet the facts upon which 
such question of law is raised must be 
pleaded, and therefore it is not open to 
a defendant who has not pleaded fraud to 
set up that the plaintiff is precluded 
from obtaining the relief asked for by 
reason of fraud, evidence of which is 
brought out at the hearing.—Semble, 
that undue delay in the bringing of an 
action to have a resulting trust declared 
is strong evidence of an intention to con
vey a beneficial interest. King v. 
Thompson. (Court en banc, 1905), 
p. 204.
See Executors and Administrators, 1

VENDOR AND PURCHASER
i Half - breed Scrip Certificate—

Acquisition of Rights in—Purchase 1 
—The payment of money to a half-breea 
entitled to land scrip, and the delivery of 
the scrip certificate by the half- 
breed to the person paying conveys 
to the latter no right in the certificates 
the transaction being no more than an
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agreement by the half-breed to exercise 
his rights under the certificate as he may 
be directed, and the delivery of the cer
tificate being merely to protect the person 
paying the money against the exercise of 
such rights adversely to him.—An as
signee of the person who made the origi
nal agreement with the half-breed has, 
therefore, no rights against an in
nocent purchaser from the half- 
breed of the land allotted to him under 
the certificate. Patter non v. Ixine. 
(Court en banc, 11)04), p. 02.

3. Specific Performance — Statute 
of Frauds—Transfer in Blank—Mort
gage Back—Payment by Instalments.] 
—A transfer of land in the statutory foim 
complete except for the insertion of the 
name of any person as the person by 
whom the consideration has been paid or 
as transferee, is a sufficient memorandum 
under the Statute of Frauds to charge the 
transferor, the person who paid the con
sideration being identifiable by parol evi
dence, and the form of transfer requiring 
the insertion of his name in both blank 
spaces.—Where in an action in which 
the plaintiff relies upon such a transferas 
the memorandum to satisfy the statute, 
but admits that the purchase price was 
not all paid, the agreement being that 
part of it should be payable by instal
ments, secured by mortgage, the defend
ant cannot rely upon this to shew that 
the transfer is not a complete memoran
dum containing all the terms of the 
agreement, since to contradict the ac
knowledgment in the transfer he must 
accept the admission as a whole, not only 
as an admission of non-payment. Taylor 
v. Grant. (Harvey, J., 1906), p. 353.

3. Action for Specific Performance 
—Statute of Frauds—Evidence to Con
nect Documents—Sufficiency of a State 
ment of Consideration and Terms— 
Part Performance.]—In an action for a 
specific performance against a vendor, 
tne evidence to satisfy the Statute of 
Frauds consisted of a receipt signed by 
the plaintiff for $50, “ to apply on equity 
on Canadian Pacific Railway land," de
scribing it “at $5.50 per acre,” and a let
ter from the vendor offering to return the 
$50 and referring to the sale as having 
been “declared off long before," The

agreement alleged was to sell the land at 
$5.50 per acre, the purchaser paying 
off the balance due the railway com
pany out of his purchase money. — Held. 
that the letter from the defendant could 
be used with the receipt to satisfy the 
Statute, although it repudiated the saje. 
—Held, however, that the requirements 
of the Statutes of Frauds were not satis
fied, the writing indicating an agreement 
to sell for $5.50 per acre, subject to the 
railway company's claim and not the 

• agreement alleged. — The plaintiff had 
done some breaking upon the lands with
out the knowledge of the defendant.— 
Held, that the breaking done upon the 
lands by the plaintiff, being unknown to 
the defendant, could not be relied upon 
to show the part performance of the 
agreement. Berry v. Scott. (Court en 
banc, 1906), p. 369.
See Agency, 1.—Executors and Ad- 

MINIHTRATORS, 1 — TRESPASS TO 
Lands, 1.

VIS MAJOR.
Sec Salk ok Goods, 0.

WARRANTY.
See Sale ok Goods.

WAY.
Sec Municipal Law, 2.

WILLS.
i. Will— Vesting of Shares—Divide 

and Pay—Survivorship.]—A testator 
by his will directed his executors and 
trustees “to divide all my estate share 
and share alike among my children and 
to pay" his or her share to each upon 
their respectively attaining twenty-one or 
marrying. The income, and if necessary 
part of the corpus, was to be expended 
upon maintenance and education, and re
gard was to be had to this necessity in 
paying over any share. If none of his 
children survived the testator the estate 
was to go to charitable institutions.— 
Held, that the direction to divide could 
not be separated from the direction to 
pay, and that consequently the shares 
did not vest, but the share of a 
child who survived the testator and 
died before the time for payment 
arrived was divisible among the
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children who survived until that time. 
Re Sandison. (Court en banc, 1907), 
p. 313.

a. Wills — Interpretation — Lands 
Subject to Charye —Property Primarily 
Liable for Payment of Debts — Which 
Debts are to be Paid—Duty of Execu 
tors.]—Where a testator devised a quar
ter section to one son, directing him to 
pay #100 to each of two daughters : and 
to another son another quarter section, 
and all personal property and cash, direct
ing the latter to near all sickness and fun
eral expenses, to keep the testator's wife, 
and to pay her $100 every year.—Held, 
that the quarter sections were respectively 
qliargeahle with the moneys directed to 
be paid by the respective devisees.— 
Held, also, that the specific devisees of 
the lands and the charging of them with 
the legacies and the annuity indicated 
that the testator had no intention of 
making them liable for the payment of 
debts unless there was not sufficient mov
able property or cash to satisfy these.— 
Semble, thaï the provisions of the Land 
Titles Act, 1804, 57 and 68 Vic. c. 28, s. 8, 
and 63 and 64 Vic. c. 2, s. 5, making land 
descend as personal property, have not 
altered the common law rule that the 
personal property is the primary fund for 
the payment of debts. Held, further, 
that the executors could not convey the 
lands to the devisees without seeing that 
the proper registrations were made, and 
that with the consent of the devisees the 
proper manner of carrying this out was 
for them to execute encumbrances to be 
handed in for registration at the same 
time as transfers in their favour from the 
executors. Held, lastly, that the costs 
of these conveyances and registration 
should be paid out of the estate. Re Me- 
Vicar. (Wetmore, J., I0Ü0), p. 363.

3- Testamentary Capacity—Drunk
enness—Sober Intervals— Unsoundness 
of Mind.—A will made at a time 
when the testator was drunk, leav

ing his property to trustees with an ab
solute discretion to pay or not to pay the 
testator’s wife any part of the income, 
was set aside where it appeared that the 
testator was affectionate to his wife when 
sober, but the reverse when drunk. 
Campbell v. Campbell. (Scott, J., 1906), 
p. 378.

WORDS, PHRASES, ETC.
“ Any cause or matter civil or criminal.” 

—See Criminal Law, 6.
“ Claims and demands for debt whether 

payable in money or otherwise."— 
See Small Debt Procedure, 1.

“ Document containing an accusation."— 
Set Criminal Law. 3.

14 Domestic Servant." See Master and 
Servant. 2.

44 Equity." — See Vendor and Pur
chaser, 3.

44 Foreign Company."—See Company, 2.
44 Foreign Corporation." — See Prac

tice, 18.
44 Hawker and Pedlar."— See Convic

tion. 1.
•* Homestead.”—See Executions.
44 House and Buildings,"—Vee Exemp

tions under Execution, 3.
44 Lands."—Vee Assessment and Taxa

tion, 3.
44 Notice.”—See Elections, 1.
44 Personal Baggage."—See Railways, 1.
44 Previously chaste character." — See 

Criminal Law, 2.
44 Receiving for registration."—See Land 

Titles Act, 3.
44 Special property."—See Pleading, 2.
44 Wholesale purchaser, etc., of stock."— 

See Banks and Banking, 1.

WRIT OF SUHMONS.
See Practice, 1, 2—Solicitor, 1.


