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ﬁ, In the interesting debates which preceded
lthe passing of the Quebec Act, it was the
;z(_\pinion of the law officers of the Crown that
the position of the Roman Catholic Charch, as
determmed by that act, was a position of tole-
rratxon only and not of establishment. Thur.
Jow, the Attorney General, thought that
?\ernby “the Roman Catholic religion was
[only tolerated, with provision for the continu-
ance of that muintenance which the clergy
had before from the whole population, but
whxch by this act is restricted to such people
only 25 ch jose to become or to remain Roman
Catholics.” And he remarked that nobody is
ercunder compelled to be a Catholic. Caven-
dish's Debates, pp. 83, 84. Speaking with
rezard 0 the bth section the Solicitor General
edderborne says, ‘I can see by the article
of this bill no more than a toleration. The
oleration, such as it is, is subject to the
ing's supremacy, as declared and established
y the act of the first of Queen Elizabeth.”
b. p. 54. This also appears to be the view
ubsequently taken by the highest Imperial
uthorities, and communicated to the Canedian

oy

Governors in the Royal Instructions. : For
instance, sect. 41 of the instructions sent to
the Governorin 18i8 is to this effect: * Where-
as the establishment of proper regulations on
matters of ecclesiastical concern is an object of
very great importance, it will be your indis-
pensable duty to take care that no arrange-
ments in regard thereto be made, but such as
may give full satisfaction to our new subjects
in every point in which they have & right to
any indulgence on that head, always remem-
bering that it is a toleration of the free exercise
of the religion of the Church of Rome only te
which they are entitled, but not to the powers
and privileges of it as an established church,
that being a preference which belongs only to
the Protestant Church of England.”

With regard to the Bishop of that Church
it is noticeable that for a long time he was
called ““the superintendent of the Romish
Churches " (See Ord. L. C. 31 Geo. iii. c. 6).
The title of * Bishop " first began to be comn-
monly used about the year 1810, as appears
from one of Sir James Y. Craig's dispatches
to the Colonial Minister, but not till 1813 was
such titie recognized by any official person in
the government. In the debates we have
already referred to, Lord North (the leader o/
the government) said, * With regard to the
Bishop it is my opinion—an opinion founded
in law—that if a Roman Catholic Bishop is
professedly subject to the King's supremacy
under the act of Queen Elizabeth, none of
those powers can be exercised from which
dangers are to be apprehended.” { Cazendisk's
Debates, p. 222). 1t will be observed that by
the articles of capitulation, the British com-
manders carefully abstain from giving any
guarantee that the prscopal office should be
continued under ‘English rule. And we do
not find in all subsequent Imperial or Colonial
legislation that there has been any institution
or restitution of the Roman Catholic episcopal
office in Canada. True, in some of the later
statutes reference is made to the Roman
Catholic Bishop, but this is out of mere cour-
tesy, and the empioyment of the name
“Bishop” can never be taken to import into
our system 3 sanction to all or any of the
episcopal functions pertaining to that office a3
legally constituted.

Practically the right of the British Sovereign
to nominate Bishops for the Roman Catholic
Churches in Canada ig ignored ; these ecclesi-



810—Vor. IT%., N. S.]

LAW JOURNAL,

{ December, 1867,

Tue Marriace Laws.

astics receive the investiture of office from the
hands of the Pope; it is his act which makes,
not the royal approval, which follows as a
matter of course. Then, having regard to the
Qucbec Act and the Statute of First Elizabeth,
can a bishop, deriving jurisdiction from such
a source, dispense with any part of the sta-
tute law of England introduced into Canada
by our own c~ustitutional act (C. S. U. .
c. 9)?

Bishops in England have the right to dis-
pense with some parts of the statute law (e.g.
the proclamation of marriage banns), beeause
their dispensing power is conferred upon and
confirmed to them by statute likewise: see
25 Hen. VIIL c. 21, by which all bishops are
allowed to dispense as they were wont to do.
But what, according to the opinion of consti-
tutional lawyers who have examined this
matter, is the legal siatus of the Roman
Catholic Bishop in Canada ? Jonathan Sewell,
Attorney General, and afterwards Chief Jus-
tice, of Lower Canada, about the year 1810,
in a state paper uses the following language:
“ Since the titular Roman Catholic Bishop of
Quebee, according to the original creation of
the See of Quebee, holds of and is dependent
upon the See of Rome, and at this moment, as
heretofore, derives his entire authority from
the Pope, without any commission or power
whatever from Ilis Majesty, it is most clear
that the Statute of Eliz., which is formally but
unnecessarily recognized by the Stat. 14 Geo.
III* c. 83, to be in force in’ Canada, has anni-
hilated not only his power but his office, the
16th section having especially prohibited all
exercise of the Pope’s authority, and of every
authority derived from him, not only in Eng-
Ianc, but in all the dominions which the Crown
then possessed or might thereafter acquire.”
And he strengthens his opinion by s para-
graph from the report of the Advocate General
(Sir James Marriot) in 1778, upoan the affairs
of Canada, in which that eminent jurist
observes that thera is in Canada ‘no Bishop
by law.” The law officers of the Crown, con-
sisting of Charles Robinson, Vicary Gibts and
Thomas Plumer, snd being respectively His
Majesty’s Advocate, Attorney and Solicitor
General, in reporting in 1811 upon the ques-
tion ac to the right of presentation to Roman
Catholic livings in Lower Canada, make use of
the following remarkable language: *If, how-
ever, this right be supposed to have origicated

from the Pope, we think the same consequence
li e. that such right had devolved to Tis
Mujesty] would result from the extinction of
the Papal authority in a British Province
For we are of opinion, that rights of this
nature, from whichever source derived [/ e
whether from the Pope or the French King),
must in law and of necessity be held to devolse
« [Iis Britannic Majesty as the legal successor
to all rights of supremacy &s well as of
Sovereignty, when the Papal authority,
together with the FEpiscopal ofiice, became
extinct at the conguest by the capitulation and
treaty, and the statute, 1 Eliz. ¢. 1, sec. 16, as
specially recognized in the Act for the govers.
ment of Canada (14 Geo. 11 c. 83)-"

It remains further to be ohserved that the
expression ** Eeclesiustical rights or dues”
perpetnated in our constitutionai act, . 5. UL
C.c. 9, 8. 6, from the 5th sce. of the Quebee
Act, applies simply to parc-hial dues and
tithes, and cannot Le construed to emirace
any right or privilege of dispensation. In
fact & quasi-legislative interpretation to this
effect has been given to the words Ly the note
appended to the 35th section of 1 8. 31 Geo.
IIL c. 31, as it appears n the Con. Stat, Can,
p. svil.  This is also abundantly evident {rom
the tenor of the debstes upon the passing of
the Quebec Act, as reported in lHaasard and
by Cavendish. And the sanae view is express.
ly maintained by Lalontaine, C.J., in Wilcoz
v. Wilcoz, 2 L. C. Jur. pp. 11, 21, &c, and by
Mondelet, dJ., in Stuart v. Bowman, 2 L. C.
R. 405.

By the Capitulation, the Treaty, the Quebec
Act, and our own Constitutional Act, there
was and is the clear right to Roman Catholics
in Ontario to contract marriage, as one of their
sacraments, according to one usages of their
church, but subject to the Queen’s supremacy.
In other words, their clergy had and have the
power to celebrate marriage after due procls-
mation of banns, in the same manner as we
have seen that ministers of the then dissent-
ing churches had that privilege by virtue of
special legislation interposed on their behalf,
during the time that the Church of England
was the State Church. Butthe onus is on the
Romav Catholic Bishops to shew that they
have any larger authority or more extensive
rights, or that they occupy any more privileged
position, than the officers of the other churches
in this Province. If the marriage law of Eng-



December, 1867.]

LAW JOURNAL.

[Vou. TIL, N. S.—311

Tinr Mankiace Laws—Law Sociery.

lsad became our marriage law by the first
legislative act of Upper Canada, was not the
Roman Catholic Church subject thereto in com-
mon with the so-called dissenting churches,
" save where relief was given by the earlier
legislation we have referred to? If under the
Consolidated Statutes, and nosw that all con.
nection between Church and State is abolished,
the English marriage law, modified in somec
respects as we have seen, be our marriage larw,
is not the Roman Catholic Church on the
same footing as all the other churches, and
bound to invoke the aid of the Governor's
license, where any dispensation of the statute
Iaw is contemplated ?

Much more might be said as to these many
questions we have yealt with, but it is time to
draw to a close.

In view of what has been written it would
seem that there are tivo matters in the marriage
laws to which legislative attention may well
be given:

I. To provide that any departure from the
ceremonies preseribed by law in the celebra-
tion of narriage should be irregularities merely,
not operating to the annulment of the marriage
tie, but only exposing the officiating clergy-
mar or officer to certain penalties.

II. To define the position of the Roman
Catholic Church in this respeet, and to place
the adherents of that church in express terms
upon an equality with the rest of the popu-
lation,

We shall on a future occasion refer to a
very interesting decision in Lower Canada, as
to the validity of a marriage between a Chris-
tian and en Indian woman, a pagan, according
to the rites or custom of the tribe to which she
belonged.

LAW SOCIETY—MICHAELMAS TERY,
1867.

CALLS TO THE BAR.

Sixteen gentlemen presented themselves for
examination for call this Term, out of whom
ten only were declared duly qualified for this
honorable distinction.

The following are their names :—J. Magee,
London; B. Cronyn, London; J. W, Fletcher,
Toronto ; A. I Meyers, Trenton; Henry
Becher, London; W. H. Cutten, Guelph; J.
E. Rose, Toronto; W Johnson, Hamilton.

Mr. Magee's papers were so good that he
was not required to undergo any oral examia-
ato,

ADMISSIONS AS ATTORNEYS.

The following students received certificates
for admission to practice as Attorneys and
Solicitors :—Duncan Morrison, Toronto ; Thos.
S. Kennedy, Toronto ; Henry Becher, London
W. E. Ruttan, Cobourg; A. Il Meyers, Tren-
ton ; S. B. Burdett, Belleville; J. E. Rose,
Toronto; W. Johnson, Hamilton; R. L. Ash-
baugh, Hamilton ; M. O. McGregor, Elora;
—. Pennock, Ottawa ; J. S. Wilson, Toronto ;
I1.P. O'Connor, Goderich; T.Woodyet, Brant-
ford ; R. S. Birch, Toronto.

The fact that the oral examination was
dispensed with as to the first eight on this
list, would seem to shew that gentlemen going
up for examination of late have given more
attention to their work, than formerly.

It may not, whilst speaking on this su i~ct,
be thought invidious, to particularise the ex-
aminations of Mr. Morrison and Mr. Kennedy,
the two first on the list, which were both ex-
ceedingly good; and we are glad to see that
Mr. Kennedy continues to be so successful in
his examinations. He was, as we noticed with
reference to the scholarship examinattons two
years ago, the first, and is yet, we believe, the
only student who, cowing from the University
class, and, thercfore, so &s to speak, two
yeass behind the five years men, has obtained
the only scholarships for which he was eligible,
namely, those for the third and fourth years.

LAW SCHOOL EXAMINATIONS.

This excellent system of fostering indus-
trious habits in students, and helping to bring
rising young men to the surface, seems to work
admirably. The result of the examinations
for this year, is as follows :—

Third Year.
Mr. Charles Moss received ...... 277 Marks.
% Garrow, « 297 ¢
Maximum number of marks, 310. Number
of warks necessary to entitle toa scholarship,
213, Schoiarship given to Mr. Moss,
Second Year.

Mr. G. R. Clarke, received ..... 278 Marks.
« W, J. Green, oo AV
“ Vade, « .98 ¢
¢ McIntosh, " ce.. 247 0
¢ McDonell, “o. 235 ¢

Maximum number of marks, 320. Number
necessary to entitle to a scholarship. 213. The
scholarship was given to Mr. Clarke, who de-
feated Mr. Green by one mark.
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First Tear.
Mr. Crerar, received. ...
* Keefer,

253 Marks.
250

I “

Maximum number of warks, 320. Number *

necessary to entitle to a scholarship, 213.
The scholarship was given to Mr. Crerar, who
defeated Mr. Keefer by three marks.

One other candidaie competed in the third
vear, anld two others in the first year; bnt
they did not gain the minimum of marks.

No scholarship was given in the fourth
year; none of the three candidates who pre-
sented thamselves for examination  having
gained the necessary number 0. marks.

It will be sceen fiom the above that
Mr. Moss has only to obtain the scholarship
for the fourth year, to have the satisfaction
of hnowing that he has been successful
i obtaining evary scholarship for  which
he has tried. 1f we belonged to a betting
wstead of a legal fraternity, we should back
Lim to take the scholarship for the fourth
year, as he has the first, second and third,
though it is said that a University man intends
to make him win it well a year hence.

Mr. Green fer the vecnd year again runs Mr.
Clarke very close, being only one mark behind
Lim ; last year he was three marks behind.
Let him not despair, and next year another
relative gain of only two change their places.

SELECTIONS.

TIIE TRIBUNALS AND THE ADMINIS
TRATION OF JUSTICEIN THE EMPIRE
OF FRANCE.

One can scarcely compare the courts in
different countries without the hazard of mak-
ing unjust or unfounded inferences.  And
still there is no one thing upon which the
real character of free governments, more en-
tirely depends.  But there is very much in
the mere organization of the courts or judjcial
tribuals of the French Empire, to indicate the
cuergy and decision rvith which the govern-
ment is administered. It is a perfect system
of superiority and subordiration, from the
humblest police magistrate to the High Court
of Cassation.

In a few days’ visit to the Palace of Justice,
slthough accompanied by a very intelligent
advocate, who was entirely competent and
very ready to explain all which came under
review, one could scarcely expect to acquire
very accurate information in regard to the
detail of so complex a system as that of the
Jjudicial tribunals of a great empire, like that
of the French. But some of the more impor-

i tant points of difference between our own and
the jurisprudence of the French, and the con:-
parison which each bears to that of England,
may be briefly noted.

The procedure in France, as in most of the
Continental countries, is according to the prin-
ciples and practice of the Roman civil law.  Tu
the trinl of civil actions of every grade no jury
is allowed, the judge deciding everything ac-
cording to his own sense of justice and pro-
priety.  And, as would naturally be expected,
where everything depends upon the arbitrary
dixcretion of the judge, testimony of almost
every grade of conclusiveness, or the contrary,
is received, and it often happens that the case
is finally made to turn upon very slight cir-
cumstances, and is really decided upon evi-
dence, in itself, of no great significance, and
which, upon the more exact and refined rules
of the English comion law, would scarcely be
considered competent. But this is a result
not very different fiom that which often oceurs
in jury trials at common law, where causcs
are made to turn, quite as often, perhaps, upon
the bias of the jury, religious or political, or
the last words of able and eloquent counsel,
or of the judge in sumtsing up, as upon the
testimony given in court, and in that way,
perhaps, more complete justice is effected.

The French jury, in the criminal courts,
consists of twelve, but unanimity is not re-
quired, the voice of a majority being sufficient
in ordinary cases, there being some few e
ceptional instances, where the concurrence of
two-thirds is required to give a verdict. We
sut for a short time in the same court-room
where the attempted or would-be assassin of
the Czar, Berezowski, had been tried a few
hours before. The same jury and the same
judges still continued the session; the judges
in their scarlet robes, and the minister of
justice, in the person of the piosecuting attor-
ney clad in the same garb, occupying a seat
half-way between the bar and the bench. The
presiding judge called upon the accused, sit-
ting between two gens d'arme, to plead, who
stood up and stated briefly their plea, and
whether they had or desired counsel. The
judge then administercd a long oath to the
jury, which seemed to embrace a kind of
charge as to their duty, and, at the close,
called upon each member of the panel, by
name, who gave his assent by raising the right
hand. The representative of the minister of
justice then proceeded with the tria), first
examining the accused, giving him the full
benefit of his own story, if that can fairly be
regarded as any benefit, which may we think,
be considered us scmewhat questicnable.

There is in each arrondissement throughout
the empire an Imperial tribunal to hezr appeals
from all the courts of first instance in that
arrondissement. Paris, with some faw of the
adjoining districts, constitutes one arrondi~se
ment, and has its imperial court for hearing
appeals from all the courts of first instance
within that district or arondissement. We
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listened to & brief argument in this coart from
an advacate of great zeal and energy, who
spoke in a very high key, and after reading
some ten minutes from a mantscript, closed
by an impassioned appeal to the court, which
seemed to be regarded by them as so much
watter of course as to produce no interruption
of conversation between the different members
of the rourt, which had very much the appear-
ance of making light of the graphic flourishes
of the argument, but which we have no doubt
had no such appearance to the speaker. The
tribunal, consisting of nine judges, or ahout
that number, had certainly very much in theév
looks to recommend them. They were more
youtiful and had more the appearance of
brilliancy than any court we had seen since
leaving America.  One wonld natuvally sup-
pose, trom their looks only, that they posses-
sed full competence, both of learning and
ability, for the satis'actory discharge of their
impartant and responsible functions, and that
both their offices and their salary were placed
beyond peradventure by the tenure under
which they were held and the siability of the
administrative power.

The judges in France hold office during life,
or until the age of seventy, in all the courts;
and until seventy-five in the High Court of
Cassation. The distinction may not be with-
out reason, since by such a pravision, and by
removing the most experienced of the judges
of the subordinate tribunals into that high
tribunal, as vacancies occurred, there would
be constantly found in the court of last resort,
a considerable proportion of judges of largest
exparience and most matured wisdom, with
presumptively an equal, if not greater amount
of learning, than could be secured in any other
mode.  And by extending the term of holding
office in that court to seventy-five, the services
of those judges who retained full strength to
an exceptional period could be continued in
the court of appeal.

It is certainly not a little wonderful that so
large a proportion of the American states
should prefer to have the office of the judges,
from the highest to the lowest, dependent upon
popular elections, at short intervals, when the
experience of England and France, and of all
governments, where there is any pretence of
consulting the popular will in administrative
fanctions, has shown most unquestionably

that the rights of suitors and of those accused |
of crime, are most wisely consulted in making !
the judges as nearly independent of all popular |

or administrative influence as is practicable.
This is not a question which we propose to
discuss here. But we cannot forbear to ex-
press our matured and settled conviction that

' the American people are acting under wrong

impressions in the conclusion which seems
everywhere to prevail, that judges are more
reliable when dependent upon popular im-
pulscs, or, in other words, when not above
being affected by the prevailing popular senti-
went,

Tue Twinesans, &, or Fraxer,

There is no possible instrument more !

suxeceptible of easy and unjust perversion by
bad men, or which bad men more often use
for the accowplishment of their own base pur-
poses than a suddenly excited and superticial
popular impulse. And there is, of course,
nothing through which a timid or time-serving
judge would be more readily reached, or which
would more naturally be resorted to for that
purpose. The history of all judicial murders,
and it is a dark page, and one by no means
restricted to narrow limits—is marked at every
step by the most awful extremes of popular
frenzy. Neither Charles 1. or Louis XVL
were among the mast arbitrary or tyrannical
of the English or French sovereigns. And
there can be no fair question in the mind of
any sound lawyer and loyal man that both
these men were really the victims of rebellion
and treason, and that those men who carried
them to the scaffold would, in & change of
relations, have been guilty of the very same
offence which they affected to punish, in greater
measure, ‘That, indeed, was abundantly
proved in the two governments. And still
those acts had the most unquestionable sanc-
tion of present popular sentiment. .ind itis
equally true that the monarch whomn the Eng-
lish people in the short period of half a gene-
ration recalled to the throne with shouts of
acclamation, was in no sense the equal, either
in ability or virtue, of his unhappy futher,
who, by the verdict of the same popular senti-
ment, justly suftered the penalty of death for
imputed crimes of which he is now, by the
united voices of the nation, regarded as not
guilty, and which his idolized son was, and is
considered to be guilty, in intent certainly, if
not, in all cases in act.  But it is perhaps the
most conclusive argument in favor of the inde-
pendence of the judiciury and of its superior-
ity over all popular and political influences,
that these calmaitous consequences of popular
frenzy, to which we have just alluded, both in
England and France, huve been the primary
and efficient cause of establishing their judi-
cial tribunals upon the high vantage-ground
of absolute and unquestionable independence.
And it seeins wonderful that go unequivocal »
testimony of historical experience should not
be more heeded by others.

There is one marked distinction between tho
jurisprudence of the English common and
chancery law, and that of the Continental
countries, based upon the Roman civil law, in
rezard to which there seems great ground for
difference of opinion. In the English courts,
and cqually in the American, there is always
supposed to be some precise technical rule by
which the competency of each particular por-
tion of the evidence is to be measured, and by
which it must be rejected if found incowpe-
tent ; and its effect in the case is supposed to
become thereby entirely removed. We know
that in practice this is not always possible to
be done, and that causes will thus sometimes
be determined upon the bias of mind uncon-
sciously produced by the knowledge or tte
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helicfof the existence of incompetent evidence.
But in the Continental countries almost every-
thing offered is received by the judge. And
in the trial of wmatters of fact before the
common-law courts in England and America,
a somewhat similar rule prevails, on the as-
sumption that the Court will be able to elimi-
nate the portion of evidence which is compe-
tnt, and only give cfiect to that in determining
the case.  And in the trial of cases in equity,
asomewhat sinnlar course of practice prevails,
in allowing all fixed and immoveable excep-
tions to the competency of evidence to be
reserved, and passed upon at the final hearing
of the cause. But in France, we found on
coasultation with the most eminent members
<[ the bar, there existed a very general im-
prissien that their courts were enabled to do
more perfect justice, in the particular cause,
by Aisregarding all mere technical exceptions
to the evidence, and giving every species of
proof just such weight as its impression might
be in the miud of the judge. 1t is asserted
thicre, that the judge is never obliged to say,
as is sometimes done in England and America,
that although he has not the slightest doubt
of thie entire ssunduess of the claim or defence,
it can .ot be al'uwed, by reason of some fuormal
defect.

There is another peculiarity in the adminis-
tration of justice in France, which scems very
singzular to those who have not seen its prac-
tical operation. It grows out of having a
separate department of justice in the cabinet,
and a distinct minister of justice, who takes
cognisance, not only of the administration of
criminal law, but who, to a certain extent,
assumes the supervision of the civil depart-
ment of judicial administration, by baving
some suborflinate agent or minister always
present in all the higher courts to listen to the
trials, and, whenever he deems it of sufficient
importance, to give his own views to the court
in regard to the proper determiration of the
czuse. Upon our first entering the Court of
Cassation, the minister of justice, standing
within the enclosure appropriated to the
Jjudges, was reading from an extended manu-
seript a formal and elaborate commentary upon
a cause, the argument of which bad been
closed the day betore, or perhaps a few days
before. It gave one, whose views of judicial
administration were derived from courts con-
stituted like the English or American, the
idea of subjecting the courts too much to
cabinet or governmental influence. It seemed
very much like converting the court into a
Jury and requiring them to listen to the com-
ments of a superior. We have no means of
forming any judgment upon the effect of any
such course of trinal; but we should expect,
that it would be likely to be of considerable
weight in the determination of causes, if it
were so managed as to beget respect, which
would certainly be desirabie and likely to
occur in the administration of a government,
so prudent and popular as that of the present

Emperor of the French. Anable aud learned
minister, in such a position, could scarcely
fail to acquire great control aver the decision
of causes, and it would enable the ministry to
exercise aimost irresistible power in the deter-
mination of causes of international importance.
We found 4he leading advocutes of the French
bar seemed to feel the importance of having
cnuves of any considerable public interest,
which came before the Court of Cassatian,
favorably introduced to the minister of justice,
and, if convenient, by some advocate in the
interest of the administration, or who was
supposed to have its confidence. The work-
ing of this plan, which has existed for a very
long period in some European countries, has
not been specially objected to by suitors, or
by anyone so far as we know; but we cannot
but believe it will be a long time before the
American people will be prepared to subunt
to the existence of any such supervisory con-
trol over the administiation of justice.

It is itapossible not to admire much which
exists in the governmental adwinistiation in
France. It is unquestionably an able and
benign governinent, and one which gives great
satisfaction to the people. It is wonderful
how little of aristocratic effect or pretension
meets the eye of the traveller in Paris, and
most of that character which one does find
here has more the appearanc of a temporary
importation than of being entirely indigenous.

There is, too, in the municipal administra-
tion of the jarge towns of the French Emnpire,
a very surprising energy and zeal for improve-
ment. The entire city, or town, of Paris,
extending over many miles, is being pervaded
by tae opening of great thoroughfares with
continuous lines of trees upon each side, and
flanked by extended blocks of the most sub-
st.utial and beautiful stone buildings, thus
giving the entire city almost, the appearance
of a newly built town, with an air of great
cleanliness and neatness. This, doubtless,
has some disadvantages in constantly remov-
ing the evidencss of date.  All this is done by
the municipality of the district. The propri-
etors of the land and buildings are required
cither to build, in conformity with the plan
furnished by the public authority, or else to
sell at reasonable prices. If the proprietors,
whether owners or lesees, elect not to build,
and demand such prices, either for value or
indemnity, as is deemed cxorbitant, experts
are selected, and all questions of indemnity or
compensation are referred to them—and it is
said that, practically, no cases of dissatisfaction
occur. It seems to be the chief study of the
French Government, in every department, to
give satisfaction to the people affected by its
acts, and in doing so, to consult the future as
well ss the present, and to act upon ghe as-
sumption, that the subjects of the empire will
be controlled by considerations of reason and
propriety rather than by caprice.

There may be much in the genius of th}‘=
people to favor the result, but it cannot fai



December, 1867.]

LAW JOURNAL

[Vor UL, N. S.—315

Tur TrinuNars, &c., or Fraxce—Tng Law or Liner.

to strike all beholders alike, that in all depart-
ments of gavernmental administration, as well
in the judicial as in the legislative tribunals,
and equally in the multiplied ramifieations of
the executive bureaus, everywhere and at all
times, the one great occasion for wonder and
admiration is, how it should happen that every
one, almost without exception, is made to feel
so completely satisfied -with all that befalls
him, and equally with all which is inflicted
upen him. It must be admitted that this is
a great desideratum in government, and es-
pecially in the judicial administration. We
have always regarded it as of scarcely less
importance in the determination of causes,
whether civil or criminal, that the parties im-
mediately affected by them should feel their
justice, and propriety, and necessity even,
than that they should be absolutely so decied.
We know very well that a desire to render a
judement acceptable is the parties to be affect-
ed by it, may be carried to such an extent as
to Lecome a vice or a weakness, and thereby
most effectually defeat its object. But within
reasonable limits, and when pursued by digni-
fied and honorable means, the ¢ffort and desire
to render governmental administration aceep-
table to those who are to beaflfected by it, is
certainly to be commended.
I F. R
American Low Register.

THE LAW OF LIBEL.

By far the most important branch of the law
of libel is that which relates to publications de-
famatory of indididuals. Blasphemous or ob-
scene books are comparatively rare, and the
harm they are likely to do is generally remnote
and diffused. But words or writing affecting
men’s reputations are necessarily of daily oc-
currence, and the injury inflicted by them is
obvicusly in modern times one of the gravest
ofall injuries. Unfortunately, however, thongh
the law as to libels of a public character is
unsatisfuctory, the law of defamation is incom-
parably more so: in fact there is perhaps no
single branch of our law in se utterly indefen-
sible a condition; it is theoretically absurd,
and practically mischievous.

In every libel, as we have seen, three ele-
meats imay have 2o be considered, the form of
the publication, the character of the matter
published, and the motive with which itis
published. In dealing with libels injrious to
the public only, such as blasphemy for instan-
ce, the law, with a correct instinet, looks main-
ly tosubstance and motive, and pays very little
regard to form.  And yet if there he any case
in which it might be permissible to lay stress
upon form, and distinguish broadly between
words that perish and writings that endure, it
is this case, for the liklihood of injury is mate-
rially affecced by the form
of individuals is very different.  The eh:
of the charges made, tha degiee of pnh

tor

But defumation |

given to them, the number of times they are
repeated, may all affect both the woral guilt of
the .'*rdderer and the injury to the slandered.
But men's lives are short, and their memories
shorter, the esuses of a prejudice are soon
farzotten, though the prejudice survives, and
if 1 man’s reputation has suflered it makes no
difference to him whether the attack whichin-
Jjured hiw is preserved in the back Hles of a
newspaper or not.  Yet, strangely and perver-
se'v, it is just when it has to dealt with defa-
muation ofindividuals that the law makes every-
thing of form, and treats all questions of sub-
stance as quite subsidiary.

The first broad rule of law on the subject
is one founded entirely upon form. A defa-
matory publication (and anything tending to
injure the reputation of another may be said to
be defamatory ) is in general both an indie-
table offence and an actienable wronz,  But:f
thesame matter be published by word of mouth
itis in no case a criminal offence, nor is it, ex-
cept in a few instances, to be mentioned short-
ly, any ground for a civil action.

The rule that written libels are indicta »c
and oral slanders are not, is universal, yet it
is utterly unreasonable. The ground on which
libels are treated as offences against the State,
i, in the words of Blackstone, because **every
libel has a tendency to the breach of the peace,
by provoking the person libelled to break it.”
But in the present day, at least, a libel publish.
edin a tangible form is exactly the kind of def
amation which is not likely to lead, and in fact
does nat lead to breaches of the peace, for there
are other and better remedies open.  Anattack
in a book, or phamphlet, or newspaper, may
be met with the same weapons, It is the
whispered slander which never takes a tangibie
form, an-d therefore can never be contradicied,
that really leads to horsewhippings.

The remaining branch of the rule, which
says that oral slander shall not be actionable
is, and always has been, subject to certain ex-
ceptions, founded either upon the substance of
the slander, or the consequences arising from
it. The exceptions which make defamatory
words actionable on the ground of their sub-
stance, are, to adopt the order of Bacon's
Abridzment, “words which import the charge
ofacrime” (and thizincludesanything which
would subject a man to penal consequences )
twords which are disgraceful to o person in
an offize;” and words which are disgraceful to
a person of a profession or trade,” by imputing
to him incipacity or impropriety in the way of
his business. The other exception is founded
upon consequences, and provides that a person
slandered may maintain an action for the slan-
der if he has suffered any special damage in
consequence of it.  This last exception might
seem at first sight to remove the hardship of
the general rule it qualifies. by giving an action
to any one really injured b, a slander; but,
as we shall see, it has unfortunately been ren-

Cdered amvaratively useles by the narrow view

taxea o the measing of special damage.



316-~Vor. TIL, N. §.] LAW

JOURNAL.

[December, 1867.

Tur Law or Linew,

The exceptions founded on the substance of
the slander—imputation of crime, disease, otli-
cinl or professional misconduct—are even maore
arbitrary than the general rule itselfl The
difficulty, at first sight, is to imagine on what
possible ground these particular standers were
chosen and all others omitted  Butit appears
to us thatin our old books traces may be found
which sk »w that the earlier judges had a tol-
erably reasonable principle more or less dis-
tinctly present in their minds when they de-
cided the cases from which theabove rules are
drawn, that they regzarded such cases as that
of a contagious disorder as only examples of &
wider law, and never meant expressio unius to
beexelusioaltering. Anyonewho goes through
the cases colleeted in such a hook as Ralle's
Abridgement will, we think, have no doubt
that the older judges considered defamation to
be actionable, it it either in fact did, or in the
natural course of things must, *njure the per-
son defuned, by affecting him in purse or per-
son, or by excluding him from intercourse on
equal terms with his fellows.  And they held
written libels to be always actionable, because
in those days writing was so rare an accomp-
lishment, so much weight and importance was
attached to anything written, that written def-
amation could hardly help affecting a man’s
reputation very seriously. But an English
Jawyer instincuively heret in cortice; and thus
the detailed rules became stereotyped as part
of the law, while a1l idea of any broader prin-
ciple was forgotten.  So entirely has all reason
been lost sight of that in the present day to
charge a man with having a contagious disease
is actionable, because it is likely to exclude
him from society ; vet if you show that other
slanderous words have in fuct excluded him
from society, this does not make them action-
able, for the Jaw takes 1o note of such damage.

But its utter want of principle is not the
worst defect of the law on this subject. Its
practical working is infinitelv worse. A mo-
ment’s reflection will be sufficient to shew any-
body that the class of slanders which people
practically have to dread most, which inflict
the greatest amount of pain, which occur most
frequently, and which are most likely to lead
to breaches of the peace and other evils abhor-

red by the law, are those which charge not .

trausgressions of the criminal Jaw, but of the
social code, the code of honour—imputations
of untruthfulness, cowardice, treachery, un-
chastity, and the like. And yet for such slan-
ders the law provides nc redress whatever, for
they are not within the list of words actionable
per se, nor are they likely to lead to such con-
sequences as the law contemplates under the
term special damage. A very few examples
will be sufficient to illustrate the working of
the nresent law. It is actionable to say of a
men that he hag the measles; it is not so to
say heis a liar. It is actionable to say of an
officer that he does not know his drill ; but if
you only say that he is in the habit of racing
horses and does not run them fair, that he does

not pay his losses at cards, and is guilty of other
dixhonourabile practices, he has no redress

You mnst not say ofa country gentleman that
he has omitted to repair a bridge which he was
bound to repair, for thatis an indictable offence
and you must not say that when sitting asa
nagistrate he leans against poachers, for that
is slander of him in his office; but you may
go about telling that he owes money to every
trallesman in the parish, that he is a craelly
oppressive landlord, that he starves his ser-
vants, and is an unkind husband.  You must
not say of a surgeon that he isa bad operator
but you may tell any stories you please about
his private life and to the discredit of his pri-
vate character,  And what is most scandalous
of all, any one is at liberty to slander a women
by imputations upon her chastity to any ex-
tent he pleases, the law provides no means,
for preventing him from doing sc, for punizh-
ing him for his offence, or for giving compen-
sation to hisvietim.  Lord Campbell certainly
did not exaggerate when he spoke (9 1I. L. C.
593) of “the unsatisfactory state of our law,
according to which the imputation, by words
however gross, on any occassion, however
public, upon the chastity of a modest matron
or a pure virgin is not actionable without proof
of special temperal damage to her;” nor Lord
Brougham when he said that “such a state of
thing can only be described as a barbarous
state of our law.”

Nor is the hardship of this state of the law
very materially mitigated by the rule that slan-
der becomes actionable if followed by special
damage ; for the law is clear that no special
dainage is sufficient for this purpose unless
it be actual pecuniary injury, like the loss
of custom by a tradesman, or at least the
loss of some temporal and worldly advantage
capable of being estimated in money, as the
loss of a marriage by a lady has been said to
be.  The mental suffering caused by a slan-
der and the loss of the world's respect and re-
gard is no ground of action. In fact, so far
has this doctrine been carried, that in Lynch
v. Knight, 9 H. L. C. 577, first the Trish Ex-
chiequer Chamber, and afterwards the House
of Lords, were &ivided upon the question,
whether, if a person accused a wife of adul-
tery. and in consequence of the accusation her
husband turned her out of doors, this would
be suflicient special damage to sustain an ac-
tion. Several very learned judaes in Iveland,
and Lord W _nsleydale in the i.ouse of Lords,
thought it would not; for that the wife would
only lose the pleasure of her husband's so-
ciety ; he would still be bound to support
her, and t}erefore she would have suflered
no loss which could be expressed in money.—-
Solicitors’ Journal.
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STATUTE OF LIMITATIONS.

The decision ot Lord Chelmsford in Seagram
v. Kuight,* has occassioned much surprise in
the profession. It had always been supposed to
have been settled beyond doubt that, aftes the
Statute of Limitations has once begun to run, its
operation cannot besuspended. So Mr. Broom,
in his commentaries, estimates the result of
such decisions as there are bearing on the sub-
Jjeet; andso Lord Abinger, inan obiter dictum
in Rhodrs v. Smethuist, supposed the law to
be; indeed, so little doubt has been felt on the
point that it scems to have been scarcely ever
fairly raised before the courts.  Now, however,
Lord Chelmsford has definitely decided that
the operation of the statute, after it has begun
to run, can be suspénded, in the¥ease where
the person who has n claim on another fora
tortious act committed by the latter dies, and
administration to his estate is taken out by the
other.,

This decision appears to have been some-
what by misadventure, if we may venture to
use the expression. Thecase was onein which
anappeal was made from a deereeof the Master
of the Rolls, upon a bill praying an accountof
timber felled by a tenant for life impeachable for
waste. Lord Chelmsford stopped the counsel
for the respondents, who were also the defend-
ants, and delivered judgment, deciding that,
as regarded a portion of the claim, the statute
had barred the remedy, but that, as regarded
the remainder, its operation had been suspend-
ed in the manner above mentioned : and his
Lordship grounded this view upon two very
old cases—onein Cokeand the other in Sallield
—in which it was laid down that where ad-
ministration of the goods of a creditor is com-
mitted to a debtor, this works, not an extinc-
tionofthedebt, buta suspension of the remedy.
No doubt it is very hard that the remedy
should be suspended and yet the statute run
on, but these cases afford, we think, no au-
thority for holding a suspension of the opera-
tion of the statute. The respondents’ counsel,
finding at the conclusion of the judgment that
it did not give them all they had contended
for, were placed in a rather singular position,
‘The appellants’ counsel had been heard, and,
without being heard themslves, they had had
Jjudgment given against them upon a part of
their contention. By way of a sort of reply
after judgwment, they proceeded to *mention”
Rhodes v. Smetkhurst, but Lord Chelmsford,
aiter readlng the remarks of Lord Abinger, to
which his attention was directed, said that his
opinion was the same, though not, perhaps,
as strong as before. Possibly, had the res-
pondents’ counsel been heard, the decision
upon the point of law would have been the
other way. The case is certainly a very sin-
gular one.—Solicitors’ Journal.

@ See this case ante p. 268,

I UPPER CANADA REPORTS,

COMMON LAY CHAMBERS.

( Reported by HgNRY O'BRixy, ESQ., Buris'er ar-Luse,
Leporter in Lractice Gourt and Clamtiors.)

DrveiN v. Morrax.

| Piearing severul mattors~Lite'— Fur comment v pulbic
acts,

The alleged libel purperted to be founded on infernatics
given to the defendant h{ “a resulent of this city, yester-
duy " (meaning the day before the publication). Une ot

the ;vlc.ls sought to be pleaded allexed that the graven en

of the charge was matter of ** public notorietly and die-
cussivn ** and tiat the words used wers a fur comment,
&e.. and making other statemer .8 which, it was alleged,
would enable ¥efendant to int  tuee evidence of irrevid-
ant matters.

Held that a genoral plea that the publication was a fiir
bona fide comment, &c., might be pleaded, but the plea
as now framed, aud set out below, was inconsistent witts
“lllo wn:{ds used in the alleged libel, aud could not be
allowe

{Chamsbers, September 30, 1867.}

This was an action for an allegad libel in 7ie
Canadian Freeman.  The worls complaine! «of
were as foliows: —

¢ 1844—What beeame of the repealrent ! An
old repealer, a resident of this city, inforw ue
yester iny, that in 1844, Mr. Barney Devi's cas
the recipient of & considernble sum sulsiribey
towards the cause of repeal, that did notyeich
the Conciliation Hall.  Could not Mr. Hany wre
Mr. Brenoan or some of the old residents ot
Montreal West, avk Baruey for some information
on this fmportaut point: by all menny let there
be light thrown on the repent rent

The dlefendant proposed to plead, with othug,
the following plea:—

* That before und at the time of the publice-
tion of the alleged words, the defendant was a
candidute fur the representation of the Western
Eilectoral Division of the City of Muntroal. in the
House of Commons in Canadn; that during his
cadidature, questions arose and were publicly
discusged 28 to certain cintributions of money,
which the defendaut had received in the jeur
1844, in the public capacity of Treasurer. to pro-
mote the repeal of the union between Great
Biitain nud Ireland, and which it was publicly
alleged had not been paid over for that purpose;
that suid questions ns to the receipt and dispusi-
tion of auch money were matters of public netor-
iety apd discussion, and were and are matters
which it was lawful, fit and proper to divcuss in
ref. rence to the defendant’s said canididature, and
the alleged libel was, and is a fair comment in 2
public newspaper on the public acts and conduct
of the defendaut; and the said words were pub-
lished by the defendant, believing the same to he
true, and without any mulice.”

McKenzie, Q C., opposed the sllowance of the
plea, becanse it wonld enable the defendant im-
properly to introduce evidénce of many irrelev-
snt matters, and that the plea, if allowed at all,
shauld be simply. that the publication was a fair
commentupon the plaintiffs conduct and proceed.
ings.—He referred to Lucanv Smith, 1 H & N.
481, as expressly in point; Bullen & Leake, 611,
and nates; Paris v, Levy, 9C B. N 8 342
Lewis v. Fecy. BE. B. & B 537.27 1. J.Q B.
282 Camplrll v Spottiswoode 3 B &. 8. 7694
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O'Brien v. Clement, 3 D. & L. 676; Couk on Lie-
famation, 100.

Robt. A. Harrison, supported the rummons,
citing, Turnbull v. Bird, 2 F. & F. b08-524,
Paris v. Levy, 2 F. & F. 71; Seymour v. Butter-
worth, 3 F. & F. 8372; Campbell v. Spottiswoode,
38 F. & F. 421 ; Morrison v. DBelcher, 3 F. & F.
614 ; Hunter v. Sharpe, 4 F. & F. 983 ; Healy v.
Barlow, 4 F. & F. 224-230.

Avan Wirsoxn, J —The alleged libel purports
to he founded on information given to the defen-
daut by * an old repealer, a resident of Toronto,
yestevday,” that is, the day before the publication,
while bis plea professes to rest the excuse and
Jjustificution for the publication, upon the fact
that the matters of the libel were the subject of
public notoriety. .

These do not seem to me to be at all consistent

with ench other. The defeuduni is sppareutly
shifting his grouud from that which was expressly
taken at the time of ti e publicntion.  That which
he liarned afterwurdi— as-uning that he did
80 learn it all—cun, in the nature of things, be no
excuse or justification fur what be did before he
did larn it

1t would not be proper on the eve of the trial,
tomake any observations not strictly called for by
the nature of the present upplicativn, and there-
fore I say nothing more on the facts submitted to
me ; but for thereason before mentioned, sy well
as ou the ground stated in the case of Lucan v.
Swmith, Icannotaliow theplenasat present framed;
but, if the defendant choose to frame it us a
general plea, that the publication was a fair and
bona fide comment. &c, I will allow it for what it
may be worth, reserving to myself full liberty to
deal with the plea afterwards, whether upon the
trial or otherwive, as if I had not made the
order for its allowance.

u an action of this kind, the defendant should
be nllowed every reasonable opportunity to ex-
cuse or justify bis conduct, consistent with the
plaintifi’s rights, and the fair and convenient
prosccution of the action.

Re Davivsox.

Tazatvent act—Allowance of appral—Notice— Amendment.
An application of an insolvent for a discharge was dis.
missed by the County Judge on 16th Septanber  On the
2srd September the inselvent gave notice of an intended
appheation on the 24th Scptember to a judge at
sonde Hall, for leave toappeal.  Held. thatthis nutice
Tearly insufficient, but on the autharity of Re Giown,
-ant. 446, and in favor of the liberty of a subjuct,
tite notice was amended.
Querre as to the materials that should be before the judge
on sneh an application.

fChambers, Scpt. 30, 1567.)

The Judge of the County Court of the County
of Wentworth, on the 16th day of September
last, made an order discharging the involvent's
application to be relieved from custady on a
warrant {or his arrest for contempt in not obey-
i1g an order of the judge.

Natice of sppeal was served on the 20th of
Qepivmber, to the effect that an application would
b made to a judge of one of the Superior Courts
of Common Law at Osgoode Hall, on the 23rd
day of the same month, for leave to appeal
against the ahove cxder,

Thix did not arrive in time, and ’nother notice
was served on the 23rd of September, that a

tmotion would be made before a judge at Osgeode
Hall o the following day.
This lust potice was the one which wae relicd
upon as the effective one between the parties

W Sulney: Snueth, fur the plnintiff, objected tuat
this notice was icregular, innsmuch a8 ane clear
day’s notice had not been given according to sec.
11, sub sec. § of Insolvent Aot of 1834, That
the ¢ight days allowed to upply to appesl by the
Act of 1865, sec. 15, if computed from the ser-
vice an the 16th September. expired on the 24th,
and then the notice should have been served on
the 22nd for the 24th, and so the service on the
23rd did not afford the creditor the time he was
entitled to after notice and before the wotion
was made; and that the material upon which the
appeal was asked was insufficient. He cited Re
Sharpe, 2 Chan. Cham. 75; and distinguished Ke
QOwen. 12 Grant. 446; 3 U. C. L. J. N. 8. 22.

Currun, fpr the defendant.

Avay Winson, J —The question argued before
me was whether the petitioner was in a position
to entitle him to the allowance of his appeal ?

By the act of 1845, sec 15, the right of nppeal
is given ngainst any order of a judge made upon
any of the matters or things upon which he is
anthorised to adjudicate or to make any order by
the acts of 1864 or 1865, and the delay tor apply-
ing for the allowance of an appeal is, by the act
of 1865, extended to eight days—which period is
by sec. 7. sub-sec. 3, of the act of 1864, to be
cight days *from the day on which the judg-
ment of the judge is rendered.”

By the act of 1864, sec 11, suh-sec 9. it is
provided, under the head ¢ Of procedure gener-
ally.” that one clear day’s notice of any petition,
motion or rule shall be sufficient, if the party
notified resides within fifteen miles of the place
where the proceeding is to be taken, &e”

This service was made in Toronto ou the 23rd,
the one day’s clear notice must therefore exclude
the day of service and the dny of hearing, so
that either the service should have been on the
22nd for the 24th or the motion ou the 25th
upon & service on the 23rd; bhut the service on
the 23rd and the motion on the 24tk do not
give the one clenr day’s notice.

Then it is snid that T can amend the notice, and
Re Owen, 12 Grant 446, is referred to for that
purpose. That case goes the full length fur
which it was cited, and slibough [ am not satis-
fied with the decision of the learned Vice-Chaa-
cellor, I am content to follow it on the prescut
occasioa.

It was also argued that the case was not com-
plete without all the papers which were befure the
jndgebelow. 1 couceive it is only necessary that
1 should bave hefore me such materials as will
enable mo to say whether the learncd jadge in
the court below came to such a decision as
should fairly and justly be reviewed, and I per-
ceive in the petition before me, that after the
order f.r the alleged contempt or disabedience of
which the prisoner has been arrested, it is stated
thut the prisoner « was not axked for said hooks
and documents. but neverthelvss on the 17th of
Augast, without any notice ta me or any opper-
tunity to shew cause against it. & warrant was
issued by the County Court Judge on the ex-parte
application of the plaintiff, ordering me to bs
imprisoned for »ix montbs, on which 1 was
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arrested in Mootreal and conveyed thereon to
Hamilton and lodged in the Common Gaol, where
I am now incarcerated under the said warraut.”
Here there is a pluin ground of complaiat, for I
think the dehtor should have been culled upon
to shew cause why Be did not obey the order,
before he could he imprisoned for disubedience
of it. [ think there are other grounds stated
which should not, in a case of personal liberty,
be too reverely rerutinised.

I shall llow the potice to be amended and on
the retarn of it, if no other cause be shown, I
shall allow the appeal.

Upon this intimation probably the other side
may cousent to the allowance beiug now made.

WensTER v. GoORE.
Ejoctment act— Eadarsement on wn'l—ALtomex and Agent.

A writ of ¢jectment shonld be endorsed with ihe narae and
abnde of the attorney actually sumny out the same,
whether he sucs out the same as agent for the attorney,
or us himself the attorney for the plaintitf.

{Chambers, October 21, 1867.)

A summons was obtained calling on the plain-
tiff to shew cause why the writ of summons in
ejectinent issued in this cause aud the copies
thereof served on the defendants and the said
service, ~hould not he set aside for irregularity,
on the ground that the residence of the plaintifi’s
attorney was nos correctly stated in the endorse-
ment on the said writs and copies, and the same
were not endorsed with the n.me and place of
abode of the attorney who actually sued out the
said writ,

The plaintiff’s attorney had an office at the
Village of Petrolia, in the County of Lambton,
and had resided there, but at the time this writ
was issued, he had been abrond ou business for
some weeks  Tho writ aud copies were endorsed,
“This writ is issued by 0. J. Mackay, of the
Villuge of Petrolin. in the County of Lambton,
attorney for the eaid plaintiff, by Mr. Sullivang
his agent,” but the place of resideuce of Mr.
Sullivan was not endorsed.

Krrr, shewed cause, filing affidavits

1t is shown by the affi Invits that the plaintiffs
attmney resided in Petrnliz, though temporanly
abrent on business, and it isshown that his office
is in Petrolin; aud when attorney resides nt one
place and has an oflice at another, the place of
his cflice should be endorsed on the writ, Arch.
Prac. 10 ed. 172; Yardley v Jones, 4 Dowl. 45 ;
Abl v Basham. 5 £ & B 1019;25 L. J.Q B.
28 Coppice v. Hunter, 8 Dowl. 504.

The Ejectment act does not rejuire the plac®
of resi< nce of an agent to be endorsed (sec 3 )

The ngwe and abode of the attorney issuing
the same shall be endorsed thereon in like man-
ner ag tho endorsement on writ of summons in
s personnl action. The C. L. P. Act, sec. 12, says
that every writ shail be endorsed with the name
and place of abode of the attorney actusily suing
out the same, and when he sues out the same as
sgent for another, the name and place of abode of
such other attorney shall also be endorsed there-
on. The omisrion of the word actually in the
Ejectment =ct, shows it was not intecied that
tho ageot's residence should be endoreed o: writs
of cjectment.

Crombie, contra. Netther the place of sbode
of the attorney nor of tiie =geunt, has been en-
dorsed on this writ.

Avay WiLsoN, J.—I think the attorney issuing
the writ under the Fjectmeut Act, must be resd
as the attorney actually surng out the writ in the
C. L. P. Act, as the Ejectment Act refers to the
C. L. P. Act in this respect, for the endorsement
is to be ¢*in like mauner as the endorsements un
writs of summons in a persounal action.”

The place of business is the proper description
of the attorney, though it ix not where he sleeps,
Yurdley v. Jones, 4 Dowl. 43 ; Ablett v. Basham,
S E &B 1019,

Now this writ appears to have been issued by
Mr. Sullivan, as agent for Mr. Mackay. the
plaintifi’s attorney, and while the atterney’s
place of abnde is sufficiently given, that of Mr.
Mnckay is not given at ail.

I am obliged, therefore, to xive effect to the
sumumons. If this ejectment writ is within the
48th gection of the C. L. P. Act, it may be amen-
ded by that statute; if not, I may amend ss
under the ordinary common law power, bat it
ought to he and is a cross-summons.

ENGLISH REPORTS.

CROWN CASES RESERVED.

Rra. v. THOMAS MORRIS AND ANOTHER.

Manslaughter—Death subsequent (o a conviction by a magis®
trate for the assault— Prior cony ctivn for the assaul no
bar to indictment—24 & 25 Vict. cap 100 2er. 45,

Where, upon indictinent for manslanghter, itappeared that
the prisoner had, in the hfetune of the deceased, been
summoned before magistrates and convieted and sen-
tenced to imprisonment with hard labour for the assaults
which subsequently caused the death, and that he bhad
undergene that sentence, it was

Held (Keily, C. B., dissentiente) that under 24 & 25 Vie.
cap. 100, sec. 45, such conviction and punishweut was
no defence to an indictient for manslaughter.

{C. C. R, May 4; June 1.—15 W. R. 999.}
Case reserved by Pigott, B
Thomas Morris was tried before me at the
Stafford Spring As<izes upon an indictment for
the manstaughter of Timothy Lymer, by inflict-
ing bolily jnjurics on him on the 25:h of June.
It was proved in evidenco that the prisuner had
been summoned before the magistrates at the
instance of the smid Timothy Lymer for the
ascnults which cnused the death, aud was ccuvie-
ted and sentenced to imprisonment with hard
labour. He underwent that punishment.
Timothy Lymer died on the 1nt of Scptember
from the injuries resvliing from the above-men-
tioned asssu'ts It was contended under section
45 of 24 & 25 Vic. cap. 100, that the conviction
for the assnults afforded a defence to the present
indictment for manshiughter (sec Reg. v. Elring-
ton, 9 Cox C. C. 86; 10 W. R. 13.) There wasa
snbstantial question raised by the eviucuce
whether the manslaughter was the result of
injuries inflicted by the prisoner Morris or the
other prisoner Gilbons, joined in the present in-
dictment. and whether they were acting in con-
cert. I thought it desirable to let the prisoner

Morris have the benefit of either of the defrneces,

and for that purpose to let the questions of fact

go to the jury upon tho plea of not guiity. aud
to veacrve the question of luw, under the afore-
said section 43, for the opinion of this Court.
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AY
The prisoner Gibbous was acquitted and the
prisoner Morris wus consicted.

If the Court should be of opinion that a con-
viction for th: assault, at the instance of the
injured person. uuder sec. 45, affurds o defence
in law to au indictment for manslaughter result-
ing from that assault, then a plea of not guilty
to be entered. otherwise the prisoner Marris to
be called up for julgmeat at the next assizes.

G. Browne for the prisoner. No counsel ap-
peared on the other eide.

[MarTix. B.. mentioned Salvi's case, reported
in the Oid Bailey Sessions Papers, 1857, vol. 46,
p- 884, the nature of which is stated in the fol-
lowing judzme .t; and Keuuy, C.B., said the
question turned on the meaning of the words
+¢ for the same cause,” in 24 & 25 Vie, cap. 100,
sec. 45.] Reg. v. Walker. 2 Moo. & Ry. 44;
Reg. v. Elrington, 1 B. & S 688, 10 W. R. 13;
and Reg. v. Stanton, 5 Cox, C. C. 324, were
referred to.

X Cur. adv vnlt.

Kerry, C,B —Ia this case [ have the misfor-
tune to differ with iy learned bretiiren, who ave
of opinion that 'the conviction onght to be
sfirmed The prisoner was cuharged before the
magistrates with an assnult, under the 24 & 25
Vict. cop. 100, at the instance of the party
apgrieved, and now deceased. Timothy Lymer
was convicted and sentenced to imprisomment
with hard lnhour, and has undergone that sen-
tence. The assault, the unlawful act with which
be was charged. is the same assault, and ono
and tho same act as that which caused the death
of Lymer, and of which he has been convicted
under the present indictment. I think therefore
that the onse comes within the precise words of
section 45 of the 24 & 25 Vie. eap. 100. which
provides that in such a ca<e ¢ he shall be veleased
from all further or othor procecdings civil or
criminal for the same cause.” It is true that
the offence is now charged in other language,
and that which before the magistrates was de-
scribed as an assault is now described as man-
slaughter; but it is one and the same act, and
the causc of the prosecution before the magis-
trates and the cause of this prosecution are one
and the same cause. The case therefore comes
within the letter as well as the spirit of the Act
of Parliament, aud I think that to sustain this
counviction would be directly to violate the maxim
or principle of the law, *“nomo debel vis vezari
{here we might say puniri) pro cadem caus »
Cases may indeed be suggested in which there
might be a failure of justice, as where an assauly
should have heen treated lightly by & magistrate
and upon conviction a slight sentence passed,
and vet, from the subsequent death of the party
assaulted, the offence might smount to murder ;
but such & case must be rare and exceptional,
and I think wo ouzlt ts presume that the magis-
trates will in all cases under this or any other
Act of Parliament do their duty, and as, where
the chinrge is made at the instauce of the purty
sgzrieved, it may alvo be presumed that the
whole of the evidence would be fu'ly brought
before the magisirates. and upon conviction an
adequate punishment infl:cted accordingly. I do

Dot thitik it was the wntention of the Legisluture | ¢
statute, shauld appear to gavoar ton wmueh of

or coagitent with natural justice. that the acci-
dent of the subs. quent desth of the pary shoub}

subject the nccused taa repetition of the trial and
the punishmant.  Solei's case is ciearty distin.
guishable.  ‘There the prisenor way indicted fop
the murder of one Robertson, and pleaded o plea
of autrefois acquit, the gequittal having been
upoa an indictment for woun ting with intent to
kill. It was clear that this acquittai might have
been pronounced upon the ground of the jury
having negatived the intent to kill, and yet that
the prisoner might well be guilty of the murder
without an intent to kill the individual muavdered,
a8 if hie bad shot at anuther man, but vuintea-
tionally killed Robertson. ‘The plea therefore of
autrefots acquit was in that caze properly over-
raled. Here, however. the prisoner has becn
tried, convicted, aud punished for the very snme
offence in all its party, though unider a new uame,
ag that for which he is now iudicted and again
convicted ; and it seem« to me that to atlow this
conviction to stand, is to punish s man twice fer
the very snme cause in viclation of the before
mentioned maxim. and of the express dec'aration
of the Act of Pavliament I think therefore that
the conviction ought to be quashed

MarTiy, B said the question was whether the
suffering the imprisonment imposed by the jus-

tices wns a defouce to this imdictment  Ile
agrecd that Salv’s case was uot in point  The

meaning of the words * the same cause,” in tae
45th section, was the. sam® ciuse as that on
which the justices had adjulicited: and, in bis
opinion, a new offence arose when this man diel.

Brrzs. J —I am of opinion that nuder statute
21 & 25 Vie. cap. 100, sre 45. the prior convic-
tion of the assault affords no defence to the snb-.
sequent indictment of maustaughter, the death
of the deceased having occurred ufter the con-
viction, but being a consequence of the assault.
The form and inteation of the common lnw pieas
of autrefois convict und autrefois acquit, show that
they apply only where there has been a former
judicial decision on the same accusation in sub-
stance, and where the question in disputo has
been already decided. Theve s, in the presemt
case, been no judicial decision on the sume
accusation and the whole question now in dicpute
could not have been decided: for at the time of
the hearing before the magistrates whether the
ugsault would amount to culpablc bomicide or
not, depended on the then future contingency
whether it would cause death. The case of Reg.
v. Salvi, argued before the Lord Chief Baron
Pollock and my brothers Martin and Willes, if
not precisely in point, i3 nevertheless a stroug
suthority for this 7iew of the law.  But reliance
is placed on the words of the statute (21 & 25
Vic. cap. 100, scc 45) **for tha snme cause”
It is to beobsgerved that that statate dues nut say
for the same nct, but for the sume cause.  The
word ¢ cause” may undoubtediv mean act. batit
is ambiguous. and it may also. perhaps with
greater propriety, be held to mean ¢ cause for
the accusation ” The cause for the present
indictment comprehends more then the cause in
the former summons hefore the magistrate, for
it comprehends the death «” the purty assaulted.
It is, therefore. at least in one sense, not the
sume cause.  But if these observations on the
meaning of the ward ** cause,™ as used in the

refinement, and to be used in rupjert of
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forced construction, it must he remembered that
it is a souud rule to construe a statute ia confor-
mity with the common law rather than against
it, except where or so far as the statute is plainly
intended to alter the course of common law. An
additioual reason in this case for foliowing the
common law is the mischief which would result
from & different construction. My brother Martin
}has already illustrated the mischief in civil cases
by a reference to Lord Campbell’s Act. Andin
criminal caces the mischief might be much
greater, a murderer, for example, by suffering
or ohtaining a previous conviction for an assault,
might escape the due punishment of his crime.
Kzgarise and Sueg, JJ., concurred.
Conviction afirmed.

COURT OF EXCHEQUER.

Re Rosinsox.

Attorney’s bill—Tazation — Lapse of {welve months after
delivery—* Speciul circumstances"—6 &7 Fict. ¢.73, 8. 37,
The fact that an attorney’s bill contains charges which are
prima facie and inthe absence of explanation excessive.
may coastitnte a “special cireumstance” within the
meauing of the 6& 7 Viet. c. 73, s. 87, enabling thecourt
or a judge to order a reference for taxation after the
expiration of twelve months from the delivery of the bill,

[Ex. Nov. 14, 1867.—17 L. T., N. 8,, 179,)

In this case Martin, B. had made an order
referring an attorney’s bill of casts to the master
for taxation. The bill was delivered in Sept.
1868. The costs in question had been incurred
in defending an action tried in the country, in
which the plaintiff obtained a verdict, aud the
bill contzined a number of items relating to
attendance in Lonion for the purposes of a
motion for a new trial, aud of the taxation of
plaintiff’s costs, the items of which it is unneces-
sary to specify, but which, as will be seen below,
the court thought prima fucie, and in the absence
of special circumstances excessive in amouut.
The defendant’s attorney bad made several ap-
plicatious to the defendaut for the amount, which
in the first justance had been answered by pro-
mises of payment Suhsequently to March 26,
1867, further applications for payment hud been
met with complaints that some of the charges
were excessive, nud demaands of ) reduction in
the amount.  Ultdmnately, upon the 6th Nov.
1867, teing more than twelve mouths from the
delivery of the bill, the crder of reference to
taxation wasobtained by the defendant.

The 6 & 7 Vict. ¢. 73, 8 37, provides for the
reference of attorneyy’ hills for taxation, but
containg the fullowing proviso:

“ Provided always, that no such refercace as
aloresaid shall be dirested upon nn application
made by the pamty chargeable with such bill
after 2 verdict shall have been obtained, or a
writ of inquiry exccuted in any action for the
recovery of the demunnd of such attorney, &c.,
or after the expiration of twelve months after
sach bill shall have been delivered, sent, or left
a3 aforesaid, except under special circumstances
to be proved to the satisfaction of the court or
judge to whom the applicntion for such reference
shall be made.”

Field, Q. C. (with him Shepherd) moved to set
the order aside.—This guestion turns upon the
niesning of the words ** special circurnstances,”
in the 6 &7 Viet. ¢, 73, 8. 37. There are no

special circumstances within the meaning of the
Act in this case. The amount of the charges
made does not constitute such a circumstance,
That wag known to the defendant during the
twelve months after the delivery of the bill, and
special circumstances must be something which
has occurred, or come to the party’s knowledge,
after the expiration of that time, or sawmethiug
involving fraud or misrepresentation on the part
of the attorney by which the party charged has
been induced not to move during the time.
Re Whicher, 13 M. & W. 549.

KeLry, C B.—No court ought to interfere for
the purpose of referring a bill to taxation after
the lapse of twelve months upon grounds of
a trivial character, or unless circumstauces exist
which make it only reasonable that it should be
so referred.  In this case, however, some of the
charges made in the bill, are charges which are
prima facie excessive. It is of ceurse possitle
that it may be showa to the satisfaction of the
master that by reason of special circmmstances
these charges were rcasonahle and nccessary,
but in the absence of such circumstances they
are of an extreme pature, and such as the client
has & fair right to have referred to taxation. I
think, therefore, that although the tweive mouths
had elapsed, special circumstauces existed which
rendered it quite competeut for the judge to refer
this bill for the taxation.

Marriy, B.—I am of the same opinion. I
do not say that it would b.e right to refer a bill
to taxation on such grounds after the lapsc of a
very long period when the particulars had passed
out of me:mory, but in this, two months had not
elapsed after the twelve months.

Preorr. B.—I am of the same apinion I think
that, in the interest of both attorneys and clients
this Act should receive a liberal constrastion,
and that when a julge has seea special circum-
stances in a case. we ought to be very siow in
reviewiog his decision. Rule refused.

CHANCERY.

Baxexpare v. McMuRrnray.

Nuisance— Fauling aof a stream— Prescriptive right— Usz of
@ new sprctes af raw mertertal In @ M facture— Praclicd
—Jurisdiction of onc Lerd Justice silting alane to hewr
appeals from decrees made upon motion for desree.

The defendaut oceupied paper miils on the banks of a
stream, into which he discharged the refuse of lus matn-
faeture. A preseriptive right to foul the stream had buen
asxquired by the defendant’s predecessors i the uccupa-
tion of the mills. Those predecessors used Tags in the
manufacture of papers.  Soomn after the detendant came
into occupation of the mills he introduced into, aad emn-
ployed in, the manufacture a new raw materfal calied
csparto prass,  Upon asuit by a neighbouring ovcupner
to restrain the defendant from fouling the stream to the
plaintiffs injary, it was contended thay, tudepradently
of any increased fouling of the stream, the plaintitt’ had
aright toan injunction by reasoa of the nnisance cansed
by the use of ¢ prto grass being a new kind of nuisance
in vespectof which nto prescriptive right hiad beea acquir-
cd by the defendant.

Herd, thatit was not sufficient for the plaintiff to show that
the defendant used in his mannfacture a new rmw tate-
rial, but that hie must showfurthier a greater amount of
pollution and injury arising from _its use, and that the
onus of showin this lay on the plaintiff,

The plaintifT not having shown his, his bill was dismissed
with costs.

Under the statute 30 & 31 Vie. ¢. 64, s. 1, one Lond Justine
silting aloiie has jurisdiction to hear and decide appexls
from decrocs made upon motion; for decree,

{L. 3., July 31, 1S57—16 W. R. 32.]
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This was an appeal from adecree made by Vice-
Chancellor Stuart, upon the piaintifi's motion for
a decree, granting a perpetual injunction to res-
train the defendant from fouling a stream to the
injury of the plaintiff.

The plaintif occupied premises upon the
1 «waks of the River Chess, in Hertfordshire,
and the defendant occupied paper mills on the
banks of the stream higher up than the piaintifi's
premises, and the defendant discharged the re.
fuge arising from his manufacture of paperinto
the stream. A prescriptive right to foul the
stream to & certain extent had been acquired
by the defendant’s predecessors in the occupation
of the same mills. Those predecessors manu-
factured paper from rags, but the defend:.nt,
soon after he came into the occupation of the
mills, introduced into and employed in manufic-
tuce a new raw material called ¢ Esparto Grass.”
The plaintiff filed his bill in this suit against the
defendant, torestrain him from fouling the stream
to the plaintifi’s injury, and, on the hearing of 2
moticn for decree, Vica-Chaocellor Stuart made
a decree for a perpetual injunction against the
defendant. The defendant appenied.

Bucon, Q.C., Sir B. Palmer, Q C., and Fry, for
the defendant.

Dickinson, Q C., and Birley, for the petitioner,
contended that the use of a new raw materinl by
the defendaut constituted a new kind of nuisance,
as to which the prescriptive ri:ht did not extend,
and that the onus of showing that there was no
nuisance lay upon the defendant.

The following cases were cited ;—Lultrell’s
caxe, 2 Co. Rep. 493 ; Dand v. Kingacote, 6 M.
& W. 174 Bishop v. North, 11 M. & W. 429;
Maorev. Webd, 1 C. B. N. S. 672; Casev. The
Midland Counties R. Co , 28 L. J. Ch. 727.

The evidence in the cise was very voluminous,
and the appeal was heard at great length before
the Lords Justices Turner and Cairns, and at
the conclueion of the arguments on June 4th,
Jjudgment was received. Before judgment was de-
livered the Lord Justice Turnerdied. Soon after
the statute 30 & 31 Vic. ¢. 64 was passed which
enables one Lord Justice sitting alcne to hear
and decide appeals in certain cases.

Section 1 of that Act is as follows:—¢ All the
Jjurisdiction, powers, and authorities of the said
Court of Appeal uuder the Act 14 & 15 Vie. c.
83. or under any other Act, may (except as here-
inafter mentioned) either by both of the judges
appointed under the said Act when sitting to-
gether, or by cither of the said judges when sit-
ting separately, c1 by the L-rd Chancellor when
sitting with the said judges. or either of them;
provided that no decrce made on the hearing of
a cause or on further consideration, shall be re-
heard before the said jndges when sitting sepa-
rately, provided also that the Lord Chancellor
shall and may, while sitting alone, have and
cxercise the iike jurisdiction, power. and athor~
ities a9 might have been exercised hy the Lard
Chanceltor if this Act had not been passed.

July 29th.—The case was placed in the paper
before Lord Cairns nlone, with a view to his dis-
posingofit. The parties, however, objected that
it was dJonbtful whether, under the provisions of
the nbove statute, oue Lard Justice coutd decide
aa 2pacal fram s decree. even theugh it were made
upen mativn for deerce. [t Was therefore as.

ranged that, in order to prevent any doubt a« 10
the right of either party to appeal to the House
of Lords, the case vhould be placed iu the paper
before both the Lord Justices, so that the judg-
ment of the Court might be delivered by Lord
Cnirns, with the formal concuirence of Lord Jus-
tice Rolt.

July 41 —The arguments were pro forma re-
opened. DBefore giving judgment

Lorp Cairys, L. J., said that, as s doubt had
been expressed as to the jurisdiction conferred
by the new Act, and as the question might be
material with respect to other cases, he thonght
it proper to state that he h:d conferred with the
Lord Chancellor,{and with his learued brother
Lord Justice Rolt, and that they all agreed in
thinking that there could be .no Jouht that the
words ¢ hearing of a cuuxe’ were used in the new
Act in the technical scuse which had been pre-
viou<ly attached to them. The di-tinction was
known and established between briuging a cau-e
to hearing by means ot filing replication, and by
means of 1 motion for decree, the latter method
not being technically the hearing of the cause.
There could he no douht therefore, as to the
Jurisdiction of one member of the Court to hear
and decide appeals from desrees made upon
motion for decree.

Rorr, L J., agreed that there could be nmo
doubt that that was the meaning of the worls in
the Act.

Loap Cairxs, L J., then stated the nature of
the case, sud mentione:d that che late Lord Justice
concurred in the conelusion to which his Lordship
bad come. Hig Lordship then proceeded to say
—Does the use of a now raw material in the
muuuficture of paper. from the mere circum-
stance thut the material is new and different from
that formerly used, destroy the right previously
possessed by the defendant to discharge polluted
water into the strenm? With great respect to
his Honour the Vice-Cbancellor, i doubt whether
the question on this part of the case is one as
much of Inw as of fact. The question appears
to me to be, what is the right or easement of the
defendant? Isit a right, specific and defined, to
polinte the stream by discharging the Jdirty
water in which rags have been washed; oris it
& right to discharge into the river the refuse
liquor and foul washings produced by the mauu-
fucture at his mills of paper, in the reasonable
aud proper course of suzh manufacture, using the
materials which are proper for the purpose, but
not increasing, as against the servient tencment
to any substantial or tangible degree, the amount
of pollution? In my opinion the right of the de-
fendant would, upon the facts before us, be found,
and be properly found, by a jury to bethe latter
aud not the former. It iy difficult to suppuse
the existence of an easement, founded on aud
limited to the washing of rags  If made specific
in this way, it would be coufined to rags known
and in use at the time the easement was ncquired,
and the rags of textile fabricy, afterwards coming
into uge must, however valunble for the mauu-
facture of paper, le excluded. Rags, aSain,
would afford ne stiwdard by which o fest or
limit the amount of poltuticn  Same wouid ho
muck move dirty than others: the washings irom
somo might be harnless, aud irom others dele-
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terious. In rags produged from vegetable sub-
tauce the properties of the fibrous matter might
be very different; in some, as in linen and cot-
ton rags, the fibre being elabor: ely treated in
the course of manufacrure; in otaers as in the
coarse sacking or bagging, especially of hemp or
jute, the fibre retaining much more of its origi-
nal character,

I am therefore of opinion that it is not suffi-
cient for the plaintiff to show t1at the defendunt
uses in the manufacture of paper a raw mate-
rial different from that formerly employed; he
must show, further, a greater amount of pollu.
tion, and injury arising from the use of this new
material ; and the onus, of conrse, of showing
this lies on the plainuiff, His Lordship then
discussed the evidence and came to the conclusion
that the plaintiff had not made out his ¢case. The
bill 1aust therefore be dismissed with costs, but
there would be no costs of appeal

Rorr, L. J., expressed his formal coscurrence.

LawtoN v. Prics.
l.’l' e
be swaorn.

The defendant attended before the examiner for ctoss-ex-
amination on his affidavit made in the suit, but refused
to be sworn v .il a sufficient sum for his expenses had
been offered by the plaintiff.

The Court, gumotion by the plaintiff, ordered him to attend
again at his own expense.

[V. C. 8. Nov. 14, 1S67—17 L. T., N. S, 163,]

This was a motion that a defendant should be
ordered to attend before the examiner at his
cwu expenses, to be cross-examined on an affi-
davit made in the above cause. The facts were:

In June, 1867, the defondast made the afidavit
in question for the purpose of verifying bis
accounts as to the matters in dispate in the suit.
Subsequently he was subpenaed and attended at
the office of the examiner for cross-examination,
on the affidavit, but when there, refused to be
sworn, in cousequence, as was alleged, of a dis-
agreement as to the sum to be paid for his
expenges.

The plaintiff now moved as above, and further
that the defeudaut might be ordered to bring
with him and produce certain letters, and copies
of letters, and also his letter-book or books, and
81l memoranda and accounts referred to in the
subpaena obtained in the suit,

Ou the part of the defendant, it was objected
that the subpoena was irregular in form, and that
he had not been properly served with it.

Bacon, Q C, and Dumerque appeared in sup-
port of the motion.

D clinson. Q C., and Morris, for the defendant,
contended that he was right in objecting to be
sworn until an acequate amonnt had been offered
for his expeneses. He wax perfectly willing and
ready to be cross-examined as soon as a proper
sum had been arranged. It did not devolve on
the plaintift to fix the amount, but was a matter
which ought to have been referred by him to the
taxing master.  Independently of the question
of expenses there were irregularities in the sub-
yoena which justified the defendnnt in the course
he kd taken. By the orders of the court notice
ta coss-exumine must be given ‘within fourteen
days. Now the affidavit was filed June 18, and
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Practice—Attend:

Refusal to

the subpoenn was net served on the defendant
until July 8, several days after the time fixed by
the orders. The subpeean also stated that the
defendant was to be cross-examined on acconnts
as well as on the whole of the evidence. This
was contrary to the practice: (Re Lord’s Estute,
L. Rep 2 Eq. 605.) Althongh the defendunt
had gone to the examiner’s office. his attendance
was voluutary. he had notbeen sworn, and could
not be considered to have nttended in form, or to
have waived his right to object to the irregular-
ities in the subpeena.

The Vice-CHAxCELLOR.—It i3 shown by the
examiner’s certificate that the defendant atten-
ded at the examiner's office. It isstated that he
refused to be examined on accou..t of the insuffi-
ciency cf the sum offered for his expenses. It
was certainly open both to him and the plintiff
to bave suggested that the taxing master shonld
certify what was the proper sum to be paid, but
that was not done. There has bheen an attempt
to show that his refusal to be sworn arose out of
certain irregularities in the subpeens, nnd not
merely on nccount of the insuflicient offer for
expenses. That, however, does not appear to
be the case, and, even if it were, the fact of tha
defendant having attended has put an end to
any question as to irregmlarity, and it cannot
now be raised. There must be no order that the
defendant attend at his own expense, and pay
the costs af this application  The plaintiff must
undertzke to pay the amount certified by the
taxing naster for the former attendance.

tRISH REPORTS.

QUEEN'S BENCH.

Prrrasr Banging CoMpaNy v. STANLEY.

Demurrer—Surely as maker of joint premissory note— Reason-

able time— Ejuitable plea.

To an action on a joint promissorv note of three persons
payable one month after demand, one of the makers
pleaded on equitable grounds that he made the note as
surety for another of the makers without cousideration,
of which the holders had notice, and that the holders did
not make any demand from any of the joint mnakers of
ths note within a reasonable time, but delayed for an.
uareasonable time, to wit, ten years.

Hdd, 3 bad plea.

Q. B. (Ir.) April 25, 30—15 W. R. 9C.

This was an action on a promissory note. The
plaintiffs complained that the defendaut, on the
5th July, 1855, by his promissory note now due,
promised to pay the Belfust Banking Company
on order at their office iu Armagh £:200 one
month after demand, aud the plaintiffs averred
that afrerwards, to wit, on 1st March, 1866, pay-
ment of said note was duly demuunded of the
defendant, and that more than one month bad
eiapsed since the making of tae eaid demand,
but the defendant did not pay the said note,
although the same was duly presented for pay-
ment at the office of the defendants in Armagh
on the i9th November, 1866.

The defendant by his fourth plea seid, upon
equitable grounds, that he made the said note
with one Jervais Winder and one Benjamin
Peevles Davidson, and as the joint and several
note of said three persons, he, the said Winder,
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and defendant making and signing same for the
accommadntion of sail Benjamin P. Davidson,
and as his sureties oniy, to gecure a debt due to
the plaintiffs by the said Davidson, and not other-*
wise, and that when the said note was made and
_delivered by defendant to plaintiffs it was agreed
between plaintiffs and the several makers thereof
that defendant and Winder should be liable to
pluintiff< ns sureties for said Davidson only, and
except ny aforesaid there never was any value or
consideration for the making of the said note by
sho defendant; and the defendant said that
although from the time of the making of the
#aid note hitherto the plaintiffs were always the
holders of the said note, the said plaiutiffs did
not within a reasounble time after the making of
said note, after the making and delivering there-
of 1o them as aforesaid, make any demand for
the payment of the same according to the tenor
thereof. cither from the said Davidson, the prin-
cipal debtor, or from the said J. Winder, or this
defendant ; but on the contrary, they the plain-
tiffs delayed to make any such demand for an
varensonable time, to wit, for the period of ten
years from the making of said note and the
delivery thereof to the plaintiffs. '

To this defence the plaintiffs demurred, becaus®
it showed no obligation on the part of the vlain-
tiffs to demaund the payment of the saiu note
within any particular time from any of the par-
ties iu said Jefence mentioned, and because the
forbearince of the plaintiffs to demand the pay-
ment of the said note within a reasonable time
does not cither at law or equity discharge the
defendunt from his liubility to pay the said note.

Georys Foley, (with him MeDonnell, Q. C ) in
support ot the demurrer. The plea ouly shows
forbenrance  No agreement to proceed within a
reasounble time isalleged, nnd there isno oblign-
tion by law to proceed within any given time.
Mere /laches on the part of the creditor wonid
nnt discharge a surety. He cited Wadden v.
McMulien, 13 Ie. C. L 30335 Mors v. Hull. 5 Ex,
473 Frazer v. Jordon, 8 E. & B. 305; Gorng v.
Edmonds. 6 Bing. 94; Wright v. Simpson, 6 Ves.
714, 733 ; Tucker v. Laing, 2 K. & Johns. 749.

Honroe, (with hitn Hurrison, Q C and Fulkiner,
QC.) in support of the plea This is rightly
pleaded 2= an equitable defence: Pooley v. Har-
radine, 5W. R, 405; 7TE. & B 431; 3Jur. N S.
488 ; Duavies v. Stainbank, 6 De G. M. & G. 679.
The defendant does not lose hisrights as a surety
because he iy prima faciea principal.  The tenor
of the note may be departed from in order
to recoguize and give effect to those rights.
@Qreenough v. MeClellund, 30 L. J. Q. B. 15:
8W. R. 12 Lawrence v. Wulnsley, 31 L.J. C.P.
1435 10 W. R. 344. As againet the person
secondarily linble the holder must chow that he
has used due diligence in performing all the
duties imposed upon him as against the person
primarily liable: see Mutual Loan Fund Associ-
ation v, Sudlow, 5 C. B. N. S. 451, where the
surety wns held discharged (though primarily
liable hy the tenor of the mote) because the
oreditor had wasted the assets of the principal
debtor. This, being the csise of a negotiable
instrument, is distinguishable from the cases
cited on the other side. The ordinary case of a
person secondarily liable on a negotiable instru-

ment is that of drawer or indorser, and once it
is shown that the defendant is & person second-
arily liable on this note, he i3 then in the same
position as if he appeared as ao indorser, Ia-
dorsers are entitled to notica of dishonour, and
to have proceedings taken against the principal
within & reasonable time, else there isa presump-
tion that the bill is paid, in favour of the person
secondarily liable. Sce Story oam Bills, 409,
gection 322. .

It would be inequitable to make any distinction
bstween n surety in the position of the defendant
and an indorser. The Statute of Limitations
wonld not begin to run till demand was made;
and in such a ease it has been held that demand
must be made within a reasonable time. Codman
v. Rogers, 10 Pick 112.

McDonnell, Q C., iu reply.

O'Briex, J.—The defence here does not at-
tempt to set up any epecial agreement between
the parties, which would impose upon the plain-
titfs the duty of making the demand for payment
within any certain time. It does not aver that
there was any application made to the plaiotiffs
to proceed upon the note. It does not even aver
that the delay was not without the full concur-
rence of the defendaont, or that any damage
accrued to the defendant by reason of such de-
lay; it is quite consistent with the plea that the
defendant is as well able to pay the uote as ever.
Now, although all the parties are on the face of
the note equally liable at law, still if the defen-
dant signed the note for the accommodation of
& third person without cousideration, and that
the plaintiffs had notice of this, he will be con-
sidered as a surety, and entitled to plead on
equit:ble groundsany circumstances which weuald
eutitle o surety to be discharged in a court of
equity. Here it is relied upon as a discharge
that an unreasonable time elapsed before demand
was made by the piaintiffy, but it is not slleged
that they were ever called upon to present the
note by the defendant or any one else. Aud iu
Madden v. MeMullen (supra) and Wright v. Sonp-
son (supra) it is laid down that mere non-feasauca
of the ereditor will riot discharge the surety, if
the creditor has not been required to take pro-
ceedings to recaver the debt from the principal.
It wus ur:ued ou the part of the defendant that
this is an analozous case to the liability of an
indorser of a bill or note, which ceases after »
rea<onable time hus elapsed without uny proceed-
ings by the holder against tho parties primarily
liable. But there the respective liabilities of the
parties appenr in the fuce of the note; the posi-
tion of the indorsee as a surety is clear and
unmistakable; but no cnse has decided that
mere lapse of a time can discharge a surety who
sets up his rights of suretyship only by altering
the prima facie liability of the parties as they
appear on the face of the note. The distinction
between securities payable at a certain date, viz.,
ordinary bills, cheques, &e., which are intended
to be used immediately, and such inustruments as
this promissory note, payable on demand. and
intended to be a continuing security. is clearly
pointed out in Brook v. Mitchell, 9 M. & W, 18.
I am therefore of opinion that the demurrer
should be allowed.

GzorgE, J., conzurred.
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UNITED STATES REPORTS.

DISTRICT COURT, PHILADELPIHIA,
MAHONEY V. RAILROAD.

The negligence of a person having a child in charge, but
without authority of its parects, is not a defence to an
action by the cluld.

New trial.

Opinivn by Sharswood, P. J.

We think there was evidence of negligence in
the servants of the defendants sufficient to justi-
fy the verdict. It is not necessary here to suy
whether a mere scintilla is enough. On that
poiut the finding of the jury is approved by the
judge before whom the trisl was had.

The question then reserved is simply tbis, a4~
suming negligence on the part of th> defendunts,
whether the negligence of a person who, without
express authority from the parents, but as an act
of kindness, takes charge of an infant child,
contributing to the injury, is any defence in an
action by the child? Iu this instance the uanfor-
tunate woman who laid hold of the child to earry
it across the track of the rajlroad. and who lost
her own life in the attempt, was the aunt of the
plaintif.  The plaiutiff did not reside with the
aunt, and no evidence was offered to show any
authority in her. 1If, however this wasan action
hy the father to recover damages for the death
of the child, a very different question would be
preseuted It would most probably be held that
it was negligence to suffer such sn infaut to bhe
on the streets without a caretaker. and he could
not hold the defendants responsible, whetber he
had appointed a care taker who was negligent or
left the child to raam at large without one. To
a child of plaintiff’s years no contributory negli-
gence can be imputed. Neither is the plaintiff
precluded trom recovery against one joint tort
feasor, by showing that others have borue a share
init. A'l torts by several persons are joint or sev-
eral at the election of the injured party, but one
satisfaction can be recovered, and there is no con-
tribution among tort feasors. Heuce springsthe
right oféa piaintiff, who has recovered several
verdists agaiust different defendaunts, to elect de
meliorthus demnis. There is nothing in the case
to thow that plaintiff could vot have included her
aunt 28 Jefendant with the company or their
officers, or maintained & separate action agsinst
her.  The Eoglish case cited and relied on by
the counsel of defendants, Waite v. North-East-
ern Railway Company, T W. R. 311, was the cace
of the negligence of the person in charge of a
cbild, who had taken and paid for his passage
with defondants, a railroad company, and while
waiting in the depdt to get on board, the child
was injured by the approach of another train. of
which the defondants had given no notice. The
defendants might well have said we would not
have received the child a8 a passenger without a
care taker, or if we'had we would have put him
in charge of a servant, or in a place where no
harm could come to him till the train was ready
to etart. The decisions of the New York and
Masenchuserts courts are certainly entitled to very
high respect, but they are not authority hinding
ou us, and the precise point waguutisade or mot

in those cnses, Harificld v Roper, 21 Wend,
6155 Holly v. The Bosxtan Gas Co. 8:(ieny 123,
In this decision we thirk that we ave fully
sustxined hy the opinion of our own Supreme
Court in Smith v O’ Connor. 12 Wrizht, 218,
Rule discharged and julgment for planitiff on
point reverseds,

DIGEST.

DIGEST OF ENGLISH LAW REPORTS.
FOR THE MONTHS OF FEBRUARY, 3MARCH AND
AND APRIL, 1307.

(Continued from page 308 )
WiLe,

1. A willwas written on one page of a sheet,
and the testator’s signature was at the end of
that page, with the words, * Witness, W,
Hatton ;™ and the names of three persons were
written, under a memorandum not testamen-
tary, at the top of the second page. Held, that-
from the position of the three names, and the
circumstances of the case, the names were not
placed there for the purpose of attesting the
will, and probate was refused.— Goods of Wil-
son, Law Rep. 1 P. & D. 269.

2. A. made a will in 1837, appointing B. an
executor and residnary legatee. Iu 1351 she
delivered the will and her deeds to B. for safe
custody, first sending for C., and asking him to
witness the delivery. Before the delivery, she
wrote her name at the foot of the will, and C.
and B. theirs, the latter with the prefix, *exe-
cutor.” A. gave no reason for signing, and
said nothing to B. and C. about being witnesses
to her will. Held, that this wae not a re.execu-
tion of the will, and that the will was entitled
to probate by virtue of the original execution.
~—Dunn v. Dunn, Law Rep. 1 P. & D. 277,

3. By letters-patent, the barony of B. was
conferred on E. for life, remainder to R., B.’s
second son, in tail male, remainder to E.s
younger sons in tail male successively. The
patent contained a shifting clause, that, in cer
tain events, the barony should go over. Sub-
sequently, & testator gave her freeholds, lease-
holds and chattels to trustees on trust, to “con
vey, settle and assure” the same “in a course
of entail to correspond, as nearly as might be,”
with the barony, in such manner and form as
the trustees should consider proper, or their
counsel should advise. Held, that the freeholds
ought not to be settled in strict settlement, but
must follow the limitations of the barony, so
that R. would be tenant, not for life, but in tail
male; that the leascholds and chattels must go
with the real estate as far as practicable; and
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that the shifting clause in the settlement m\ust
follow that in the letters-patent, — Visconnt
Holmesdale v. West, Law Rep. 3 Eq. 474.

4. Testator, after giving all his property on
trus for the maintenance of hia suns (naming
them) and his daughter H,, till H., who was the
youngest child, should attain twenty-one, de-
vised particular lands to each of his sons in tail
male, He then directed, that, if any of his
sons should die during the minority of II., as
aforesaid; or, if any of them should die with-
out having such issue, as aforesaid, and either
before or after their or his share should be
divisible according to the will, the share or
shares of him or them so dying should go “to
my next surviving son, according to the senio-
rity of age,” in like manner as the original
shares, J.,a son, died during H.'s life, leaving
children, Held, that J.’s estate tail was divested
by his death, and went over; held, further, that
as the testator had arranged his sons’ nanes in
the descending order of birth, “ next surviv-
ing” meaut “next younger” son.—Zastwood
v. Lockwood, Law Rep. 8 Eq. 487.

6. Gift of an annuity, to be equally divided
between A. and B. for and during their joint
lives, or the life of the survivor or longer liver
of them respectively. Held, that A. and B.
took as tenants in common, and that the share
of one dying went to his representative.—
Bryan v. Twigg, Law Rep. 3 Eq, 433.

6, Testator gave property on trust to accu-
mulate till his eldest daughter should attain
twenty-one, and then a third to be paid to her;
the other two-thirde to continue accumulating
till his second daughter should attain twenty-
one, and then a third to her; the other third
to be paid to his youngest daughter on her
attaining ‘twenty-one. If one or more of his
daughters should die under twenty-one without
issue, then the share or shares of such one or
more so dying, to be paid to his surviving
daughters or daughter. He directed his trus-
tees, when each daughter should attaiu twenty-
one, or marry, to convey to her one-third of the
property for life, remainder to her chiidren in
fee. In default of issue of any one or more of
his daughters, he directed the share or shares
of such one or more dying without issue to be
limited so as to go to her surviving sisters and
their issue, in like manner as the original thirds
were directed to be conveyed to each of them,
And if all the daughters should die without
issue in their mother's lifetime, he gave the
property to his wife for life, remainder over.
He also directed that, in the conveyances to his
daughters, all necessary provisions should be

inserted to protect the entail and succession
designed to be effected on his daughters, and
the issue of them. Jileld, that the children of a
daughter first dying should participate in the
share of a daughter afterwards dying under
twenty-one without issue, and that * surviving”
must be read *other.”~Hurryv. Morgan, Law
Rep. 3 Eq. 152,

7. One who had bought a leaschold interest
which was assigned to him, and afterwards the
reversion in fee, which was conveyed to a trus.
tee for himself, subject to the lease, gave to his
wife by will “the whole of my personal pro-
perty, estate and effects, of every and whatso-
ever kind they may be.” Held, that the term
passed under the will as a term in gross, and
not attendant oun the inheritance, but that the
reversion did not pass.—DBelaney v. Belaney
Law Rep. 2 Ch, 138,

8. Testatrix directed the interest of stock to
be paid to D. for life, and at his death to be
transferred to his personal representatives:
Held, that D. took an absolute interest.—Alger
v. Parrott, Law Rep. 3 Eq. 328,

9. A., by a will purporting to dispose of “all
his worldly estate and effects in manner follow-
ing,” directed his debts paid out of his personal
estate, and that his executors should sell all his
stocks and such other part of his personal es.
tate as was in its pature saleable, and collect
aud get in all money due and owing to him,
and all other his estate, and convert the same
into money, and hold the proceeds on trust to
pay debts, and invest the residue thereof on
certain trusts,  After making his will, A.
bought a house. Held, on a bill for specific
performance by A.’s executrix agrinst a pur-
chaser of the house, that she had power under
the will to sell the house, and specifie perforra-
ance was decreed.—Hamilton v, Buckinaster,
Law Rep. 3 Eq. 323,

10. The presumption that a will which cannot
be found wes destroyed by the testator with
the intention of revoking it, and not with the
intention of setting up an earlier will, can be
rebutted only by clear and satisfactory evi-
dence,—FEckersley v. Platt, Law Rep. 1 P. & D.
281.

11. A., owning with others rights of pasture
over certain lands, by will, before the Wills
Act, devised the estate in respect of which
these rights of his were held. Afterwards A.,
joining with his co-owners of these rights, and
with the owners of the lands over which they
extended, granted the rights and lands to trus-
tees on trust to allot and convey the lands
among the grantors, and to make roads, dc.
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The trustees reconveyed to A. a portion of the
lands, in lieu of his rights, by a deed to which
A. was party. A. died before the deed was
executed. feld, that the conveyance to the
trustees revoked tho dovise.—Grant v. Bridger,
Law Rep. 3 Eq. 347,

12. A testator gave his estates to trustees, to
stand possessed of the real estate for the use of
his nephew, for life, with remainder to the first
and other gons of the nephew in tail, and to
stand possessed of the personal estate, on the
same trusts as his real estate, *‘or as near
thereto as the rules of law and equity will
permit,” provided that the personal estate
should not vest absolutely in any tenant in tail,
unless euch person should attain twenty-one.
After the testator’s death, the nephew died,
leaving a son. Held (Lord St. Leonards dis-
senticnte), that the gift of personalty was not
void for remoteness us a gift to such tenant in
taii as should attain twenty-one, but was a gift
to the first tenant in tail of the real estate by
purchase; and that, therefore, the son took an
absolute interest in the personalty, liable to be
divested on his dying before twenty-one, —
Christie v, Qosling, Law Rep. 1 H. L. 279

13. Legacy to trustees, in trust so long ag A,
should not become bankrupt, to pay him the
interest till he should attain twenty-five, 8o that
he might not deprive himself thereof by anti-
cipation, in which events A. should lose all
benefit of the provision, “my object being for
A’s personal wants ill any of such events
should bappen, and then for the good of his
family.” On the happening of any such event,
the fund to be in trust for A.’s children; but if
A. should then have no children, the fund was
to fall juro the residue, subject to a power in
the trustees to pay A. any sum they may deem
fit in their discretion. The fund was to be paid
to A. at twentyfive; if he died under twenty-
five, Yaving children, the fund was to be in
trust for them. There was also a power of
advancement for A’s benefit. A, died under
twenty-one, unmarried. Held, that A, had a
vested interest in the money, subject to be
divested in the event of bankruptey, or aliena-
tion, or death without children under twenty-
five, and tiiat, as none of these had happencd,
his estate was absolute.—Pearson v. Dolman,

- Low Rep. 3 Eq. 315.

14. A testator devised certain iand on trust
for his sou, and then to be divided among such
of his daughters as should be living at the
gon’s death, and the children; grandchildren,
and issue of such of his danghters as should
then be dead; such children,. grandchildren

and issue respectively to take equally among
them the shares to which their parents would
have been entitled had they been living, M,
one of the daughters, died before the son, hav-
ing had ten children; six of those had died in
her lifetime (five childless, and one leaving
children who were alive at the son’s death);
one otber of M.’s children died before the son,
leaving a child who also died before the son;
three of M.’s children survived the son, Held,
that the gift to M.’s children was not substitu-
tional, but original, and that it was not necessary
that they should survive the period of distri-
bution in order to take; held, further,that M.s
grandchildren took only the shares to which
their parents would have been entitledif living,
and not equally with the children,— Jfn re
Ortor’s Trust, Law Rep. 3 Eq. 878,

See Apmisistratiox; Erecrion; ExecurtoRr;
Foreiexy Court; Propate Practice; Re-
vooatioN oF WiLL; VESTED INTEREST.

Wirsess.

1. An action of ¢jectment was brought by
A.’s son, claiming as A.’s heir, supposing that
A. was dead. Another action of ejectment was
afterwards brought by A. for the same premises:
Held, that there was no privity of estate between
A. and his son, and therefore that evidence of
what had been snid by a witness at the trial of
the former action, who had since died, not being
admissible against A., was not admissible for
biw.— Morgan v. Nicholl, Law Rep. 2C. P. 11%-

2. A company resolved that its seal should
be affixed to documents only in the presence of
two directors, who were to sattest it by their
signatures, A bill of sale was sealed with the
seal of the company, and adjoining the seal were
the words, “ Seal of the said company aflixed
in the presence of A. B..and C. D.” Hed
(Byles, J., dubitante), that A. B. and C. D. were
not attesting witnesses, within the meaning of
17 & 18 Vie, c. 86, § 1, and therefore their
addresses nced not be stated in the affidavit
accompanying the bill of sale.—Deffell v. White,
Law Rep. 2 C. P. 144,

See Lquity Prrapixe axp Praotick, 2; WiLL,

1,2,

FOR. THE MONTHS OF JAY, JUNE AND JULY, 1867

AccousT,—Sez INTEREST, 1.
AvevetioN—See WiLL, 5.
ADMINISTRATION,

1. Administration, with the will annexed,
granted to one as creditor for funeral expenses,
who had undertaken the funeral at the request
of the residuary legatee named in the will.—
Newconibe v. Beloe, Law Rep. 1 P.& D, 814.
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. When prob.xte is granted of two papers,
as togu;her containing the will of the deceased,
it is the practice to make the grant to all the
exceutors named in both papers.—Goods of
Morgan, Law Rep. 1 P. & D. 323,

3. Administration duty wust be paid on all
the intestate’s personal estate, including con-
tingent interests; and where such duty was
not paid on a contingent interest which after-
wards fell into possession, Zeld, that duty must
bo paid on the present valne of the absolute
interest, and not on the value of the contingent
interest at the date of administration, though,
if duty had then been paid on the value of the
contingency, nothing further would have bren
payable on the contingency having subse-
quently fallen into possession.—Lerd v. Colvin,
Law Rep. 3 £q. 137

See Bquiry Preanixe axp Pracries, 25 Pro,

sate Pracrice,
Apxiravry,

1. In a cause of collision, the plaintiffs need
not allege that they kept their course as the
suiling rules required, Lut it lics on the defen-
dants to allege the violaticn of the rules.—Z%e
West of England, Law Rev. 1 Adm. & Ece. 308,

2. A mortgagee arrested a ship, but failed in
his suit. The court condemned him in dam-
ages, on the ground that, with adequate know-
ledge of the circumstances, he had arrested the
ship when no money was dae him, and had
endeavored to make good his claim by bring-
ing charges of fraud, which were not sustained,
against the owner.—7%e Catheart, Law Rep.
Adm. & Ecc. 314,

Sre Propgeriox oF DocusesTs, 2,
AGENT,—See PRINCIPAL AND AGENT.
Agrepsest,—See CoNTRACT,

Annurry.

A testator directed his trustees to invest the
whole of his estate, and with and out of the
annual proceeds to levy and waise the annual
sam of £100, and to pay the same to S. for life;
““and from and after the payment.” and “sub-
jeet thereto,” to pay the income of the trust
funds to certain persons for life, and to divide
the principal among their children, The income
did not suffice to pay the anuuity i fall, Held,
that the annuity was not payable out of the
eorpus, and that the income only must be paid
to S. during his life.—Birch v.” Sherratt, Law
Rep. 4 Eq. 58.

ARpITRATOR.—Sce AWARD.

AsSAULT,—See AuTrREFOI15 CONVICT.

ATTORNEY.— Sce SoLICITOR.
uTREFOI§ Coxvicr,

A conviction by justices, at A.'s instance, for
an_assault upon -A., and imprisonment thereon,

are not, cither at common law or under the
24 & 25 Vie. . 100, § 45, a bar Lo an sadict.
ment for manslaughter, should A. subsequentiy
die from the effects of the assault (Kelly, C.B,,
dissentiente).—The Queen v, Morris, Law Iup
1 C. C. 90.

Awarp,

1. An agreement to submit the affairs of a
partnership to arbitration, and that the submis.
sion shall be made a rule of a comt of cotamon
law, cannut be pleaded in bar to a suit in equity»
seeking discovery, complaining that the plain”
tiff is harrassed by actions, and praying for a
receiver; though, before the bill w as filed;
arbitrators were appointed, aud, since bill filed,
the submission has been made a rule of the
court.—Cooke v, Cooke, Law Rep. 4 Eq. 71.

2, In a policy of fire fnsurance under seal,
the insurers covenanted to pay any loss not
exceeding a certain amount, * acvording to the
exact tenor of the articles subjuined.”  One of
these was, that the assured should send in par-
ticulars of hisloss, * which loss, after the same
shall be adjnsted, shall immediately be paid”
by the insurers, with an option to rebuild, pro-
vided that any difference touching the loss
shall be referred to arbitrators, whose award
shall be final; but, if any fraud appears, the
assuved shall forfeit his claim. 7o an action
on this policy the insurers pleaded this article;
that a difference had arisen; that the plaintiff
had not submitted the matter to arbitration;
and that the loss had not been adjusted. Held,
on demurrer (Bramwell, B., dissentiente), that
the covenant was only to pay the adjusted logs,
and that no action lay.—~ZEWliott v. Royal Ex-
change Assurance Co., Law Rep. 2 Ex, 237,

3. By order of court, a cause, and all matters
in difference between the parties, were referred
to an arbitrator. The award, which profussed to
be “of and concerning all the matters referred
to me in the cause and under the order,” after
disposing of the issues in the cause, proceeded.
““ As to the matter concerning two bills of ex-
change,” &ec., “1 award,” &c., and then pro-
vided for eosts. J{eld, that the award suffici-
ently disposed of all the matters in difference,
though a claim by the defendants for goods
sold to the plaimiff, which had been browsht to
the arbitrator’s notice, was not specifically dis.
posed of.—Jewalt v. Christie, Law R. 2 C.P. 296,

4. The omission by arbitrators to give one
of the pavties to the difference an opportunity
to be heard, cannot be pleaded to an action on
the award, or replied to a plea relying on the
award. Semble, such omission is good ground
for & motion to set the award aside or vefer it
bock.— Zhorbrrn v, Darnes, Law R, 2 C. P, 384,



December, 1867.7

LAW JOURNAL.

[Vol. IIL,, N. §.—3829

Dicesr or Excrisn Law Reronrs.

5. A matter was submitted to the award of
A, and B, ov such third person us they should
appoint umpire under their hands, to be in
dorsed on the submission. A, and B. named
cach an umpire, snd each agreed that the
other’s nominee was a fit person; but, not
being eble to agree which should be appointed,
they decided by lot, and afterwards, av separate
times and places, signed the indorsement of the
appointment on the submission. J/eld (1), that
the appointment was valid; and (2) that the
indorsement of it, not being a judirial act, need
not be done by A. ard B. at the same time.—
Re llopper, Law Rep. 2 Q. B, 267.

6. After thelast meeting between arbitrators
and an umpire, but before the latter had mude
his award, the arbitrators, the umpire, and the
attorney of W. (one of the parties), an ion-
keeper, dined with W, at his invitation, The
umpire afterwards made his award in favor of
W, 7ldd4, that, though the proceeding was
very Bmproper, there was not sufficient ground
for refusing o enforce the award, it not appear-
ing ihat there had been any intention to cor-
rupt or influence the umpire, or that he had
been so influenced.—73. Lasw Rep. 2 Q. B, 361,

7. Two parties agreed that a third might
make Witi in a certain time an award on a mat-
ter in difference. The award was not made
within the time specified; but ane of the par-
ties, not knowing that faet, took it up, and paid
the charges for it.  Held, that his doing so did
not amount to a waiver of the condition as to
time. — Jiurl of Daraley v, London, Chatham
and Dover Railway, Law Rep. 2 1. L. 43.

Basguurrey,

1. The lessee of a quarry, who digs rock and
works it up into slates for sale, does not there-
by becowe & trader within the meaning of the
bankrupt laws, nor yet by selling {ocls and
gunpowder to his workmen, nor by selling to a
builder spare iron, to be used in Luiidings on
the quarsy. . )

Deaiing in shares in joint-steck companies is
oot trading under the bankrupt laws,

A trading out of any district will support an
adjuaication of bankruptey in the district.—
In e Clclund, Law Rep. 2 Ch. 468,

2. A creditor who has acquiesced in the exe.
cution of a deed of assignment by the debtor
to trustees for the benefit of creditors, and who
has bencfited by it, by having the property
proteeted from execution, cannot avail himself
of it as an act of bankruptey, though he may
not so have assented to it as to be bound by its
provisions.— Xz parte Strey, Law Rep. 2 Ch.
844,

3. B. became insolvent in 1827. 1lis mother
held a seeurity on a contingent interest of his
expectant on her death, which interest weuld
fail if he died in her lifetime, She did not
prove in the insolvency, but retained her secu
rity, and the asgignee sold the equity of redemp-
tion. In 1837 B. died, and in 1864 his mother.
In 1866, further nssets having unexpectedly
come in, the representatives of the mother
cluimed to prove, Jlld, that the proof was
rightly admitted.—E=z parte Peake, Law. Rep,
2 Ch. 453.

4. A creditor’s assignee applied for an order
to annul 2n adjudication made on the bank-
rupt’s application, in order that an adjudication
by a cveditor might be obtained, for the pur-
pose of impeaching certain mortgages of the
whole of the assets, a8 being fraudulent prefer-
ences. The assignee had known of the exis-
tence of the mortgages, and that they exceeded
the value of the propérty comprised in them,
for more than four months before his applica
tion, Zlld, that this delay was fatal to the
application. — Ex parte Davis & Denton, Law
Rep. 2 Ch. $63.

5. The rightof an assignee to arrest, and the
liability of a bankrupt to be arrested, under
the Bunkruptey Act of 1849, are “ rights” and
“ penulties,” and therefore preserved by the
proviso in the statute repealing that act.—
Grakam v. Robinson, Law Rep. ¢ Q. B. 387.

See Coxrosirion Deep; Essrzziemest; In-

TERPLEADER,

Bexerir Society. .

The rules of & benefit building society em-
powered it to advauce to its members the
amount of their shares, secured by mortgage,
repayable by monthly contributions covering
principal and interest, and imposed fines for
non-payment of the contributions at the rate of
5 per cent. a month.  JZeld, that the fines were
reasonable within 6 & 7 Wm. IV, ¢. 32, § 1;
that they were not within the doctrine of equi-
table relief against penalties, but that they did
not carry interest; and that a borrowing mem-
ber could not redeem his mortgage without
paying the fines incurred.~——Larker v. Butcher,
Law Rep. 3 Eq. 762.

Biwr oF Lanixe.

The defendants owned a ship engaged in the
Mediterranean trade. It is the enstow in that
trade for a ship’s agent to sign bills of lading
‘instead of the master, and no difference is
recognized between the efficacy of his signa-
ture and that of the mnaster. The defendants’
agents at Genoa signed a bill of lading for
manganese, shipped in bulk and not weighed
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at the time of shipment, which described the
manganese as of a certain weight, but contained
in print the words, “weight, contents and
valne unknown.” All the manganese shipped
was delivered to the plaintiff, the assignee, for
full value of the bill, but it was found short of
the weight stated in the bill. In an action to
recover damages for non-delivery of the full
weight, Jeld, that the defendants were not
bound by the signature of their agents for a
greater quantity than was actually shipped.
Semble, that the printed words controlled the
statement of weight.—Jessel v. Zath, Law Rep,
2 Ex, 267.
See S, 1, 2; Storrace 1N T'rANsITU.
Brrrs ayp Notes,

A bank gave A, the fullowing letter addressed
to him: “ You ure hereby authorized to draw
on this hank to the extent of £15,000, and such
drafts I undertake duly to honor on presen-
tation. This credit will remain in force for
twelve monthr from its date, and parties nego.
tiating Dbills under it are requested to indorse
the particulars on the back hereof.” A. drew
bills under this letter to the amount of £6,000,
and indorsed them to the plaintiff, who duly
indorsed particulars on the letter. The bank
was afterwards wound up,and A. was indebted
to it to an amount exceeding what was due on
the bills. Held, that whatever might be the
effect of the letter of credit at law, in equity
the plaintiff could prove against the bunk for
the amount due on the bills, without regard to
the state of accounts between the bank and A.

—In re Agra & Masterman’s Bank, Law Rep.
2 Ch. 391.

See Truar, 2,

Brssenesy.~—See ILLgaar CoxtracT.
Boxp.—See Surery.

CarrraL.—See Anzurry,

Cannrer,

1. A carrier of passengers for hire is not
bound at his peril to provide a carriage road-
worthy at the commencement of the journey;
and he is not liable for injuries i & passenger
caused by a defect in the carriage, if the defect
were such that it could be neither guarded
against in the process of construction nor dis-
covered by subsequent examination. Per Mellor
aud Lush, JJ. (Blackbura, J., dissentiente), the
carrier must provide at his peril a carriage in
fact reasonably sufficient, and is liable for the
consequences of a latent defect.— Readhead v.
Afidland Railway Co., Taw Rep. 2 Q. B. 412,

2. By statute, reilway companies are bound
to carry children under three years without
charge, and children between three and twelve

at half price. A woman, carrying her child
threo years and two months old, bought a ticket
for heraelf on the defendants’ railway, but none
for the child. No question was asked as to the
child’s age, and the mother had no intention to
defraud the company. The child was injuved
by the negligence of the defendants’ servants,
Held, that he could recover against the defen-
dants.—Austin v. Great Western Railieay Co.,
Law Rep. 2 Q. B. 442,

3. A commercial traveller delivered a parcel
of samples to a comnon carrier to be carried to
A, but did not state the contents of the pareel,
nor the purpose for which it was required. By
the carrier’s negligence, the parcel was delayed,
and the traveller spent three days as A., unem-
ployed, waiting for it. Jleld, in an ‘action
aguinst the carrier for negligence, that the
hotel expenses of the traveller while so waiting
were too remote, and could not be recovered,
— Woodyer v. Great Western Railwuay Co., Law
Rep. 2 C. P, 318,

4. A contract by a railway company to carry
cattle, signed by the party sending them, pro-
vided thus: (1) “The owner undertakes all
riskc of loading, unloading and carringe, whe-
ther arising from the default of the company’s
servants, or from defect in the station, or other
places of loading or unloadiug, or of the car-
riage in which the cattle may be loaded or con-
veyed, or from any other cause whatever.”
(2) “The company will grant free passes to
persons having the care of cattle, as an induce-
ment to the owners to send proper persons with
them.” Jleld, that the first provision was un-
reasonable, and so void by 17 & 18 Vic, ¢. 31,
§ 7; and that it was not made reasonable by
the owner taking advantage of the second pro.
vision.—Rooth v. N. E. Railway Co., Law Rep.
2C. P 173,

b. A contract by a railway company to carcy
goods by « given train, which ordinarily arrives
at a particular hour, does not amount Lo a war-
ranty that it will so arrive, though the compa-
ny’s servants know that the sender’s object
requires that it should so arrive.~— Lord v. id.
land Railway Co., Law Rep. 2 C. P. 339,

CHaniTY.

It being impossible, from the decrease in
value of the property of a school founded in
the reign of Henvy VILT, to carry out the sys-
tem of gratuitous edacation sanctioned by a
scheme in 1849, the court, regarding the foun-
der’s manifest intention not to make a school
for the poor only, but to establish a liberal sys-
tem of education, allowed the admission of boys
beyond the number of free scholars, on pay-
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ment of fees; but (differing from Wood, V.C.)

directed that all the scholars, paying and free,

should he considered as equally on the founda-

tion, and that there should be no competitive

examination for admission as frce scholars,—

BManchester School (‘ase, Law Rep. 2 Ch. 497,
See MorTMAIN,

CorristoN.—8ee Apmirarty, 1; Suw, 3.
Comvon Carnter,.—See Carnitr.

ConPANY.—See EQUITY PLEADING AND PRACIICE, 8;
Husnaxp axp Wrirg, 1; Marsuatrisg of
Assers; MIsrrrRESENTATION, 1; PRINCIPAL
AND AGENT, 1,

Coxposirioy DeEp.,

1. In a former action by the plaintiff against
the defendant, the defendant pleaded the gene-
ral issue, but afterwards withdrew his plea, on
the plaintiff’s agreeing not to sign judgment
before May 8th. On May %th, the defendant
registered a composition deed under the Bank-
rupt Act, 1861, § 192, but did not plead it to
the action. On the 8th, the plaintiff signed
judgment. In an action on the judgment, Aeld,
that the defendant could avail himself of the
deed, because (1) he had not had sufficient
opportunity to plead it in the former action;
‘Whether, if he had bad the opportunity and
power to plead the deed to the former action,
he could now avail himself of it, queere.—Braun
v. Weller, Law Rep. 2 Ex. 183.

2. The plaintiff having issued execution, the
defendant’s attorney notified the sheriff’s offi-
cer, who consented to withdraw only on the
attorney’s undertaking for the debt and costs.
When the undertaking was given, the deed was
in fact registered.  The defendant having paid
the sherifi the amcunt of the undertaking
under protest, and the sheriff having paid it
into court, keld, on the defendant’s motion, that
the defendant was entitled to the mouney.—
Milner v, Rawlings, Law Rep. 2 Ex. 249,

CoxceatMENT.— See MISRCPRESENTATION,

Coxvirioy —Sce Awarp, 2, 7; Sate.

Coxrrict oF Laws.-—See ForriGN Courr.

CoxNTRACT.

A contract is not binding on the party pro-
posing it ill its acceptance by the other party
bhas been communicated to him or his agent.—
Hebb’s Case, Law Rep. 4 Eq. 9.

See BiLy or Lapixg; Bitte axp Notes; Car-
RIER, 4, 5; Fravups, STaTUTE oF; HUsBAND
asp Wirg, 1, 2; Iirrear ConTracr; Mis.
TARE} SALE; SrECIFIC PERFORMANCE,

Converstoy.—=See Montaaiy, 2; Proars Prac-
TICE, 1,

Coxvicriox.

The 11 & 12 Vic. c. 43, § 25, provides, that,
when justices of the peace shall “ adjudge the
defendant to be imprisoned, nnd such defendant
shall then be in prison, undergoing imprison-
ment on a conviction, or any other offence,” the
justices may “award that the imprisonment for
such subsequent offence shall commence at the
e..piration of the imprisonment to which such
defendant shall have been previously sen-
tenced.” Held, that, when a defendant is con-
victed at one time of several distinet offences,
the justices have power to award that the in-
prisonment under one or more of the convic-
tions shall commence at the expiration of the
sentences previously pronounced.— 7%e Qucen
v. Cutbush, Law Rep. 2 Q. B. 379.

See Aurrrrois CoNviCT.

CorYRIGHT.

1. The piracy of an engraving by photogra-
phy is within the statu*es for the protection of
artists and engravers, — Graves v. Ashford,
(Exch. Ch.) Law Rep. 2 C. P. 410.

2. The plaintiff, being clerk of the London
Coal Market, was in the habit of publishing
annually, by authority of the corporation, sta-
tistical returns, extracted from the corporation
books in his custody, of all coal imported into
London: these returns were supplied to sub-
scribers at 3. 8s. a year. The defendant pub-
lished a work giving the mineral statistics of
the United Kingdom during preceding ycars,
at a cost of 2s. 6d., and injroduced therein the
returns puhlished by the plaintiff for the pre.
ceding nine years, such returns forming about
one-third of the defendant’s book. The svurce
from which this information was derived was
prominently acknowledged. On bill for an in-
junction, held, that the result in such cases is
the true test of the act; and full acknowledg-
ment, and the absence of dishonest intention,
will not excuse the appropriation, if the effect
of it is of necessity to injure and supersede the
sale of the original work, and that the plaintiff
was entitled to an injunction.—Scott v. Stanford
Law Rep. 8 Eq. 718,

3. By the International Copyright Act; 7
Vie. ¢. 12, § 6, no author of any musical com-
position first published abroad shall be entitled
to the benefit of the act, unless the title of the
musical composition and the name of the author
or composer are registered in England, N.
composed and published an opera in full score
at Berlin, and, after his death, B, arranged the
score of the whole opera for the piano-forte;
also the overture for the piano, and the whole
opera pour w piano seul, In registering these
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convicted of having embezzied her propesty,
Held, that the conviction was wrong, as the
property was her husband’s.— 2%¢ Queen v,
Robinson, Law Rep. 1 C.C. 80,

arrangements, N’s name was inserted as com-
poser.  Held, that the arrangements for the
piano-forte were independent musical composi-
tions, of which B, not N., was the composer,
and the entry was invalid.— Hood v. Boosey,
Law Rep. 2 Q. B. 340.

CorporatioN,—Sve CoMraxy.

Corrus.—See ANNUITY,

CoveNaxr.—See Awarp, 2; I{ussaxp axp Wm}, 3;

Equiry.
1. Semble, a bill in equity lies to enforce a
right of stoppage in transitu.—Schotsmans v,
ZLancashire and Yorkshire Ruiway ¢o., Law

Laxvrorp asp Texast, 2, 3.
CrimiNaL Law.—See Aurrerors Coxvier; Coxvee-
Ti0N; DLupezzremest; Frroxy.

Cruzury.

To establish a charge of cruelty, actual vio-
lence of such character as to endanger personal
health or safety, or the reasonable apprchen-
sion of such violence, must be proved. The
ground of the court's interference is the wife’s
safety, and the impossibility of her fulfilling
the duties of matrimony in a state of dread.—
Milford v. Milford, Law Rep. 1 . & D). 295.

Danaces.—See Apvrarty, 25 Canrizg, 3; Equi-
Ty, 2; Frauvos, Starvre: or, 1; Laxprorp
axp Texast, 2,

DeserTiON.

Desertion held to commence not when the
husband and wife ceased to cohabit, but when
the husband made up his mind {o abandon his
wife and live with another woman.—Gatehouse
¥. Gatchouse, Law Rep. 1 P. & D. 331.

Drvise,

A will made before the Wills Act was to this
effect: ** As toudhing mny worldly estate, I give
and bequeath to my wife, whom I likewise
make sole executrix, all my lands and tene-
mems, by her freely to be possessed and enjoy-
ed, together with all my houses and household
goods, deeds and moveable effects; all my chil
dren to be educated and settled in business
according to my wife’s discretion.” Held, that
the Inst clause indicated an intention that the
wife should take such an estate as would enable
ber to carry out the testator’s wishes, and that
therefore she took the fee.—Lloyd v, Jackson,
(Exci. Ch.) Law Rep. 2 Q. B. 269,

Sce Lecacy; Morrtvary, 2, 8; DPower;
Wi, 5-8,

Disgovery.—Sce EQuiry PLEADING XD PRacticE,
1; Proouctiox or DocusesTs, 1.
Divorce.—See Cruerty ; DesErtioN; NuLtary or
Maritracr.

EaseMENT.—Sce WATERCOURSE,

EMBEZZLENENT,

A marricd woman having been adjudged
bankrupt on her owa petition, in which she

deosnribed herself as a widow, was afterwards

Rep. 2 Ch. 332,

2. A. filed a bill against B. for the cancella.
tion of bills of exchange drawn by B. and
aceepted by A., in part performance of a con-
tract, of which B. failed to perform on his part,
and for an injunction to restrain B. from part-
ing with or suing on the biils; and, pending
the suit, A. commenced an action against B, for
damage for breach of the countract. Held, that
A. was not obliged to, eleet whether he wounld
proceed at’law or in equity.— . uglo- Danubian
Co. v. Rogerson, Law Rep. 4 Eq. 3.

See Birrs axp Nores; Mistaka,

Equity PreapinGg axp Pracrice,

1. Demurrer allowed to a bill brought by
“The United States of America,” on the ground
that a foreign State is not entitled to sueina
court of equity without putting forward some
public officer on whom process muy be served,
and who can be called on to give discovery on
a cross bill.— United States of America v. Wag-
ner, Law Rep. 8 Eq. 724.

2. A legatee, defendant to an administration
suit instituted by executors, cau allege in his
answer and prove by evidence a case of wilful
default against the executors; and if he does
not do so, but after an administration desrea
files a bill against the executors, such bill is
supplemental bill, in the nature of a bill of
review, and cannot be filed without leave of
court.—Harvey v. Bradley, Law Rep. 4 Eq. 13-

3. The pluintiff filed a bill, on behalf of him-
sclf and the other sharcholders, against the
company and other persons, impeaching certain
transactions on the ground of fraud. The de-
fendants’ answer was excepted to for insuffi-
ciency ; and, while the exceptions were pending,
the defendants moved to take the bill off the
tile or to stay proceedings. At the heaving of
the motion, it appeared that the plainiiff had
lost money by speculating in the shares of the
company, and that he owned only five shares,
which he had purchased solely for the purpose
of qualifying himself to bring the suit and of
being bought off. Held, that, at that stage of
the cause, the defendants not having sufficiently
denied the charges of fraud, mala fides of the
plaintiff in filing the bill wasno ground for
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taking it off the file—Seaton v. Grant, Law
Rep. 2 Ch. 459,

4. Money will not be ordered bronght into
courl. on motion before decree, unless it appears
clearly on the answer to belong to the plaintiff.
—Hagell v. Currie, Law Rep. 2 Ch. 449.

Sez 1sTERPLEADER; Probucrion or Docu-
nents. 1; VEXDOR axp I'vreuassr oF Ruat
Esraig, 2,

Estatr sy Inricatio.

A testator gave a sum of stock in trast for a
married weman for life, and, after her decease,
if she should leave children, on trust for her
husband for Jife; and, after his decense, on
trust ti divide the same among the ehildren,
but,if no child, then on trust, after the decease
of husband and wife, to other persons abso-
lately. The husband survived the wife, but
there were no ehildren,  Zeld, that the husband
took a life interest by implication. — Bluke's
Trust, Law Rep. 3 Eq. 799,

Esrorrer.—Sce Basnnuercy, 2.
Evipexce.

1t was the duty of & clerk, who managed a
branch business of the plaintiffs, as general
merchants, to keep them advised of all business
trausacted. In discharge of this duty he wrote
them a letter, stating that the defendant had
sentthree boxes to the office, and giving details
of the transaction under which they were sent.
Held, that this letter was not admissible in evi-
dence agaiust the defendant after the clerk’s
death, as it was neither a declaration agninst
direct pecaniary interest, nor an entry made in
tie disclurge of a duty 1o do a particular act
and muke a record of it—Niith v. Blakey, Law
Rep, ¢ QU1 no6,

See Provrerion ev Tig wwnnts; WiITNgss,

Exrcrrioy.—See Cogrosnzox Drin, 2; InTer-
vLEADLR; PRiokiTy, 3.

Excuron—-Sre ApsrsisTraTiON, 2; ProBaTe PrRAC.
T,

Frroxy.

The 24 & 25 Vie. c. 94, § 2, which makes it
a felony to * counse! or procure any other per-
on to commit n felony,” does not apply where
such felony is not actually committed.— TThe
Qucen v. Gregory, Law Rep. 1 C. QL %7,

ForeGx Cotnr.,

A British ship, mortgaged in England, was
sent to New Orleans. There A. & B..a New
Orleans firm, all the members of which were
domiciled Englishmen, and all but one resident
in FEngland, sued thie owner of the ship, and, as
the courts of Louisiana do not recognize the
rights of mortgagees not in possession, seized

the ship on writs of attachment. The mertga.
gees then, to prevent the sale of the ship, gave
A. & B. bouds for the amounts to be recovered
in the actions, on which the ship was releaged.
Ou bill by the mortgagees to have the holders
of the bonds restrained from suing on thew, and
to have the bonds given up, kdd, that the court
had no jurisdiction to stay proceedings on the
bonds, beeause (1) the court would not have
resteained the attachiments, as it could not have
placed all creditors, forcign and dumestic, on
the same footing 5 (21 11 it couldl, the mortgagees
should have had the attnchinents restrained,
and not have gives bLonds; and (3) if the
prayer were granted, the courts of New Crlesns
would never again release an Frglish ship on
the bond of a mortgagee.— Liverpool Marine
Credit Co. v. Hunter, Law Rep. 4 Iq. 62,

Foreex State.—See Equiry PLEaDIiNG aND I'rac-
TICE, 1.

ForrriTORE.

The income of & trust fund was payable to
B. for life, or till he should assizn the same, or
“ do or suffer any act” whereby it should be-
come payable to another. A judgment creditor
of B. obtained a charging order against the
fund. Held, that, under the words, * suffer
any act,” a forfeiture had accrued of B.’s inte
rest.—Raffey v. Bent, Law Rep. 8 Eq. 759.

Fratvp.

In equity, nothing can be called fraud. or
treated as fraud, except an act which involves
gravemoral guilt. The expression, © consiriies
tive frand ” disapproved of. —Sralleruss Case,
Law Rep. 3 Fq. 769.

Fravps, Staturs ov.

1. The defendant contracted in writing to
sell the plaintiff five hundred tons of irua, ta
be delivered by the end of July. The defen.
dant dclivered none of the iron by that tinme,
nor up to the Febroary following, when the
plaintiff went into ‘the market, and, the price
having risen between July and February, he
sought to recover, a8 damages for breach of the
contract, the difference between the contract
the plaintifi’s delay was at the defendant's
price and the market pricein February. There
was evidence from which the jury might infer
that request. The jury having found a verdict for
the full amount claimed, %eld, that the evidenco
went to show, not & new contract, but simply &
voluntary forbearsnce by the plaintiff, at the
defendant’srequest; that the Statute of Frauds,
thercfore, did not apply, and that the verdict
ought to stand.— Qgle v. Earl Vane, Law Rep.
2 Q. B. 2.
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2. C., proposing to marry I, wrote a paper
beginning, * In the event of a marriage between
the undermentioned parties, the following con-
ditions as a basis for a marriage settlement arc
mutoally agreed on.” Then followed several
sentences, each in this form: “C. to do so and
80, I. to have go and so.” The name of neither
party was subscribed. The paper was handed
to I.'s solicitor; but no marriage settlement
was ever execuled, and there was evidence that
its execution was waived. Held (independently
of the question of waiver), that there was no
contract signed by the parties within the mean-
ing of the Statute of Frauds.—Calon v. Calon,
Law Rep, 2 1. L. 127,

Freieur.~—See Insuraxce; Smw, 2.
GexeraL Worps.—See Lecacy, 1.
GUARANTY,

A’s son being indebted to B. & Co. for coal
supplied on credit, and B. & Co. refusing to
continue the supply unless guaranteed, A. gave
this guaranty: “In consideration of the credit
given by B. & Co. to my so, for coal supplied
to him, 1 hereby hold myself responsible as a
guarantee to them for the sum of 100/; and,
in default of his payment of any accounts due,
I bind myself by this note to pay to B. & Co.
whatever may be owing, to an amount not ex-
ceeding 100" Xeld, a coutinving guarantee,—
Waod v. Priestner, (Exch. Chy Law Rep. 2 Ex,
282,

See Suvarrr.

Guanniax av Litem.—See NULLITY OF M ARRIAGE, 2.
Hienway.—Sre NecLIGENCE, 3,

Houtcinr.—Sce AvtrEFuls CoNvicr,

Iussavo axp Wire.

1. The separate cstate of a married woman
is bound by her debts, obligations and engage-
ments contracted for herself on the credit of
that estate; and whether such obligations were
80 contracted must be judged by the circum.
stances of each case. There is nothing in the
nature of 8 joint-stock company, in the absence
of any special clauses in its articles of agree-
ment, to prevent a married woman being a
shareholder in her own right so as to bind her
separate estate.—Mathewman's Case, Law Rep.
3 Eq. 781.

2. A, by will appointed real estate to B, a
married woman. By a later will, A, gave il
his property to E. The later will was pro-
pounded by E., aud opposed by D., the heir of
A. A compromise was made, the effect of
which was that E. gave up his suit, and aban-
doned all benefit under the later will, in consi-
deration of receiving £15,000 cut of the estate.
The agreement for a compromise, afterwards

made a rule of court, was signed by E., by C,
hushand of B. (B, was present in court, though
not a party to the suit), for himself and his
wife, and by X., D.'s attorney, for D. and B,
though without any express authority from B,
freld, that though B. had adopted and acted on
the agreement, and was enjoying the property
under it, E., who knew that B. was a married
woman, and could not bind her real estate ex-
cept in the way prescribed by law, could not
enforce the agreement against her.—ANicholl v
Jones, Law Rep. 8 Eq. 696.

3. A marriage settlement contained a cove-
nant, that, if the wife then was, or should dur-
ing the coverture become, entitled to any pro-
perty to the value of 400l for any estate or
interest whatever, it should be settled on cer-
tain trusts. The wife was then entitled. on her
mother’s death, to a share in a sum of stock in
her own right, aud to a further share as next
of kin of & deceased brother. The value of the
shares together was over 400l ; but the value
of the wife’s reversidnary interest in them, at
the date of the settlement, was less than 4007
Held, (1) that the share was included in the
covenant, ag property to which the wife was
entitled at the time of her marriage; (2) that
the covenant referred to the value of the pro,
perty, not to the value of the wife’s reversionary
interest in it; (3) that, in estimating the value,
the aggregate value of the sums must be taken.
~In re Mackenzie's Setllement, Law R. 2 Ch. 345.

See CRUELTY; DIESERTION; EMBEZZLEMENT;

Nurrity oF MaRRIAGE.

Irvrcar Covrracr.

The defendant agreed to let vooms to the
plaintiff; afterwards, learning that they were
to be used for lectures maintaining that the
character of Christ is defective and his teaching
misleading, and that the Bible is no more in-
spired than any other book, he refused to allow
the use of the rooms, but did not give thisasa
.reason for the refusal. Ju an action for breach
of contract, keld, (1) that the purpose for which
the plaintiff intended to uso the rooms was
blasphemous and illegal, and that the contract
could not be enforced at law; (2) that the
defendant wight justify his refusal on this
ground, notwithstanding his haviug given a
different reason.— Cowen v. Milborra, Law Rep.
2 Ex. 230.

Sece RaiLwar, 2.

IxcomE,—See Avsuiry.
IxsaNiTy.—Sce NULLITT OF MARRIAGE.
INsurRANCE,
Ship-owners insured the chartered freight
32 a voyage. The policy contained the reg ular
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suing and laboving clause, and a warranty

against particular average. During the voyage
the vessel put into a port of distress, so dam-

aged that she became a total wreck, Thecargo

was landed and forwarded in another ship to
its destination, at an expense less than the
chartered freight, and on its arrival the full
chactered freight was paid to the owners. Z/eld,
that the ship-owners could recover from the
insurers, under the suing and labouring clause,
the expense of forwarding the eargo by the
second ship; and that the application of that
elause was not excluded by the warranty
against particnlar average.—Ridston v. Ewpire
Mueyine hesurance Co., (Exch, Ch.) Law Rep. 2
C. . 857,
See Award, 25 MarsSuaLLING oF ASSETS.

IntTERuST,

1. Au agent had the entire management of
his principal’s afluirs for several years, during
which he was never called on to nccount ; errors
were then discovered in some of his accounts,
and he paid a small sum, alleging it to be in
final scttlement, and that little, if anything,
more was due. On bill filed and accounts
takea, a karge sum was found due. JZeld, under
the circumstances, fraud not being proved, he
was not chargeable with interest on the bal-
ances in his hands till the date of the certificate
of the amount due.— ZTwrner v. Burlkinshaw, Law
Rep. 2 Ch, 488,

2. At the time of an inquisition by a jury
before the sheriff, as to the compensation to be
paid for land taken by a railway company,
there was an executory agreement by which
that company weuld be ultimately amalgamated
with another company in which the sheriff was
a sharcholder. Zeld, that the sheriff was not
*“interested in the anatter in dispute” so as to
invalidate the proceedings.— The Queenv. Man-
chester, Shefficld and Lincolnshire Railway Co.,
Law Rep. 2 Q. B. 336.

IsteRPLEADER.

A sheriff, in possession of goods under a writ
of fi. fa., was served with notice of an adjudica-
tion in bankruptcy against the debtor, and
notice by the assignee to quit possession. The
exccution creditor then obtained an order re-
quiring the sheriff to make a return to the writ.
The sheriff sold the goods. Held, that the
sheriff was entitled to file a bill of interpleader
against the assignecand the execution creditor;
and the assignee was, on interpleader, cntitled
to the proceeds of the sale. Child v. Muann,
Law Rep. 3 Ey. S06.

JUpGNENT.—See Scine Facas,

-be brought before the Referee.

REVIEWS.

Tnr Law axp Pracricr usner Tar Acr ror
QuieTinGg ‘117LES To Rean Estate in Urper
Caxana. By Romewr J. Turser, Bsq.,
Barrister-at-Law, Referee of Titles, Tovon-
to: Adam, Stevenson & Co., Law Publish-
ers, 1847.

This manual, giving all the information that
can at present be collectad on the subject of
which it treats, will be gladly received by the
profession; and none the less so from the
acknowledged ability of its editors,—and we
use the plural number as we understand that
M. Leith was also concerned in it.

It commences with some practical instruc-
tions as to the preliminary investigation of
the title, the preparation of the case to be
submitted, and the mode in which the appli-
cation and the evidence to support it should
Then follows
a letter from Mr. Vice-Chancellor Mownt, who,
when in parliament, was the framer of the
act (which lettey, together with the pre-
liminary chapter, added to and «lighuy
altered, has already been published in the
Law Journal ) Then is given the Act for
Quicting Titles in extenso, and the orders of
of Court Chancery of August 31, 18647,

Some practical remarks upon those parts
of the act requiring explanation, andas to the
means of proof and evidence, as to vendor's
lien, mode of appeal, a tariff’ of costs, together
with a number of uscful forms to be used in
the course of the proceedings, and an index.

The information to be derived from, and
instruction given in this book, are the more
valuable, as coming from those who are prac-
tically engagced in the working of the act, and
who here speak, as it were, er cethedra.  We
unhesitatingly recommend it to the Deputy
Masters who have been appointed to certain
duties under the Act, to the profession, and
all others interested “in the premises.”

There is every reason to believe that the aid
of this Act will be largely invoked, and famil-
iarity with its provisions on the part of the
profession will be as beneficial to clients who
desire to “‘speed” their causes, as to the
Referces, whose time is often wasted by the
want of the knowledge as to minor details,
which this little would supply them with.

Tur YEAR Book AND ALMANAC OF CANADa,
ror THE Yrar 1868. John Lowe & Co.,
67, Great St. James Street, Monireal.

This * Annual Statistical Abstract for the
Dominion, and Record of Legislation and of
Public Men in British North America,” as it
calls itself, meets with our unqualified ap-
proval. It reflects as much credit upon its
intelligent and careful editor, Arthur Harvey,
F.8.8., &c., of Ottawa, as upon the publishers.
The printing and type is superior to anything
of the kind that we have scen produced in
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Canada, and is equal, we should say, to any-
thing that comes from England.

The mass of information it contains is very
great, and is collected with great care and judg-
ment. The present volume, which is the
second annual one, contains, amongst other
things, partly in addition to and partly instead
of the information given in the first volume,—
A chapter on the boundaries of British Noith
America, giving the text of the treaties, and
the decisions of the Commissioners in relation
thereto,—An histotrical sketch of the official
proceedings preliminary to Confederation,— A
general view of the climatology of British North
America, — A paper shewing the monthly
tratfic veceipts of all our railways for several
years past,—A statement respecting the value

of our fisheries,—A complete alphabetical list |

of the post-offices and telegraph stations in
the Dominion, &c. &c. Many of these papers
are of peculiar interest in the present juncture,
and for future reference will be invaluable.

The chapter on *“Qur Boundaries” again

brings forcibly to our remembrance the craft
of the United States authorities and the
imbecility and disregard of the public in-
terests of those concerned on behalf of the
British Government in the settlement of the
boundaries between the United States and
these Provinces. The unblushing effrontery,
or, to use the words of the editor, ‘ the injus-
tice, arrogance and fraud” on the part of the
American authorities, which is shewn by a
succint statement of the fucts and documents,
is not a pleasant sutject to dwell upon: it
may. however, be prefitableas a warning to us
for the future. The following remarks, which
we quote from this chapter, have a refreshing
vigor about them which we much admire:

« Injustice, arrogsnce and fraud do not always
prosper leng. 1t would be hard to tell how it
may be brought about, but the writer entertains
the hope that some day by purchase, by the vote
of the people of the districts in question, by
voluntary, or perhape even by involuntary ces-
sion on the part of the United States. these dis-
tricts, as well as the country between the Ken-
nebee and the St. Croix, all parts of our home
farm, will be re-united to the Dominion.”

1t would be idle to attempt in our limited
space to give even an outline of the contents
of this volume. [t is ouly by the compactness
and excellent arrangement of the matter, that
it could be putinto the 167 pages of which the
“ Year Book for 1563” is composed. A well
exccuted map of the Dominion adds to the
compieteness of the publication.

All whoare interested in the progress of the
Dominion should provide themselves, from
time to time, with a complete series of this
record of its statistic]

Tne New Doxixtox MosTtiLy—NOVENRER AND
Decewner 1867, Montreal: John Dougall
& Sun, 126 Great St games St. $§1 00 per
annum in advance.

Many have been the attempts made to es-

stablish a Magazine of light reading for the
British Provinces of North America. Al so
far, have failed, though many were for a time
at least supported by considerable talent and
industry. It seems scarcely possible to hope,
flooded as the country is with the many ex-
cellent serials of England, at very reasonable
rates, that the present attempt will be more
successful.  Times however have somewhat
changed—the daily increasing wealth and po-
pulation of the provinces, their recent con-
federation giving us **a local habitation and
a name,” and the exceedingly low price at
which this publication is published, may, and
we hope will, combine to make it more suc-
cessful than its predecessors.

This magazine is a combination, partly
original and partly selected, with a corner
reserved for the benefit of the younger portions
of a family. The matter is of a sketchy, in-
teresting character, and we are glad to see that
the Hon. Thos. D’ Arcy McGee, whose literary
abilities are so well known, is one of the con-
tributors to its pages.

Wedo not desire to criticise this enterprising
and creditable attempt to supply from amongst
ourselves that which we have had to seek
from other sources. We wish it all success.
=

A Junce ox tne TreapmirL—It is said that
Baron Platt, when once visiting a penal service
institution, inspected the treadmill with the rest,
and being practically disposed, the ledrned judge
philanthrophically trusted himself on the tread-
mill, desiring the warder to set itin motion. The
machine accordingly adjusted, and his lordship
began to lifc his feet.  Ina few minutes, however,
he had had quite enough of it, and called to be
released ; but this was.not soeasy. * Please my
lord, ”” said the man, “ you can’t get off. 1t's sct
for twenty minutes; that's the shortest time we
can make it g0  So the judge was in durance
until his “term” expired.

ASSIZES

City of Toroxro.—Monday, Dec. 3ith, 1867,
County or Y(RE.—9th January, 18¢8.

———ee

APPOINTMENTS TO OFFICE.

COUNTY JUDGE.

THOMAS MILLER, of the Town of Berlin, in the
County of Waterloo, in the Province of Ontario, Barrister-
at-Law, to be Judge of the County Court in and for the
County of Halton, in the said Province, in the room of
Joseph Davis, Esquire, deceased. (Gawetied 30th Nov.,
1867.)

TO CORRESPONDENTS.

“ A SunscrIBRR,” whosc letter appeared in our Iast
number, may jossibly be misted by some of the remarks in
unswer. A reference to page 228 of the Law Journal for
1865, where the Tule of the Iaw Society affecting cases
simifar to bis is given, will, we think, furnish theinforma-
tion he requires.—Eps. L. J.



INDEX.

—_——

Affidavits of merits—

In IntOrpleader CRSES .ovceeecs verienaes sroass sonesuse svenease senee eesses  soressssese srans fons 13
Affidavit to hold to bail—See Arrest.
Alderman—See Municipal Las.

Alimony—

Interim order for, when marriage admitted . .occceeee ceenee 24
American Law Regiater—ROTIEW O ivevvresrrererons saersnse sossasessissas siesanest tesn sute sassssan seases 279
American Law Review—TREVIEWS O ... coveeeer coecesase soantsnes steessse sos secssass sesssesas sassessonses 279
Appeal—

Pendency of, from judgment of Error and Appeal in Upper Canads, no bar to suit

on judgment in Lower CADAAR .ccves veees sernes sraes vas cossas areomsenses soses ssnesase. see SOV
See Insolvency.
Appearance—See Ejectment.

Appointments—
Of County Judges of Huron, Bruce and Peel . coei e rooe seerer it cenvvnicee s veuvivennenee 2
Recent Jegal, in Eagland ...... s..eevecceeses cos tosnas ot sosten con tovanann cussue sannee o sus sn vee (1
See end of each number.
Arbitration—
Service of notice of award, and demand of PAYMEDL «.cevververersvernraeecrasresssnienenes O
Arrest—
Affidavit to hold to bail—Stating ¢ for money,” &c., but omitting * by plaintiff to
defendant,” IRsUCIONt .. o secs conresces arernseen vonene sesaeeses sasons saven o eeseccres sesse veee 128
Setting aside order for, made by County Judge... .ccocoees cessacace . 290

When Judge in Chambers, or When court should interfers ......ces cvessesse casene 290
Amount for which defendant held to bail ordered to be 1AUCE eerrens sonnasse coranene 290
When putting in special bail waives irregularities......... ceannane 290
Charging defendant in execution—Within what time to be done......cceerasesee serseroes 293
County Judge declining to entertain application for supersedeas ...... ev0 soresrses aee ses 293
Consequent right of defendant to discharge on habeas COrpus.. ...cocvee vesverene 293
Arson, Fraudulent—
The law of, considered .......... reeesare avseesareetons ven aresstose bes sesssssss cesnvene sasnsessnsee 200
Articled clerks—
Admission—Effect of Trinity Term being abolished wevevee vveererrereecercnensscsnennes 83
Asgessment—
Land occupied by railWay COmMPAnY .coeue s veeres wonenars et sasssssnesnssosios see s
Confirmation of, notwithstanding reservation of point by County Judge ......... e 13
Attachmeat—See Insolvency.

Attachment of debts—

Collatersl remedy for recovery prejudiced 70
Ses Stop Order.

Attorney—
Endorsement of name of, on Writ of CJECHMENt. cevcerss corsscecs conssrere sone srsesrsnesnenes S19
Employed as canvassing agent—Costs not taxable ..... ceo awsee . 73

See Articled Clerks—Attorney and client—Law Society.

Attorney and client—
Application to pay over—Effect of client taking a note from attorney and another... 151
Impropriety of sgreements between, when prejudicial to client...cceesn o cvveseeeeenes 151
Agreement with client beforeband to pay specific sum in lien of costs illegal ......... 128
See Costs (at Law).



338 INDEX.

PAGE

Autrefois conviot--
Indictment for manslaughter—Death subsequent to a prior conviction for assault... 319

Bankruptoy—sSee Insolvency.

Bar, The—
Remarks on the Englisle. cecesssse sasassoes soansnone e consrasns o sossonsvenensosassssesansasses 143
Calls to—See Law Society.

Bills and notes—
Action on consideration—Note given to third persons as trustees for plaintiff......... 209
Surety as maker of joint promissory note—Alleged delay of holder to demand pay-

ment from PrintiPal ceccw ceve eeiee itieiis ceciinerccron rieses essssconserass st asasesees 23

Bishops, Colonial—
Independent Legislature—Coercive jurisdiction .c..coe cevees woveeses sonvannes srvasssvenes o

Bond--
Amount that may be recovered limited to PEDAILY wuveesveee vvereenes e sasrene soeesenneses 14

Interest not chargeable 0n PENRILY . .ccvvcee cotiirtieistcances crresros ssssrssnesnsssroneaneees 14
British QUarterlie8—ReVIEW OF coiceeesios srenenresvveres oeeessevves cnsssearsses ovs srononas sos sseass sasssa sesses 194
Butler's Index of Statutes, since the Consolidated Statutes—Review of .. cecuesonscur sessaecorreesecees 194

Calls to the Bar—See Law Society.
Chauncery sittings—See Circuits.
Chsange of venue—See Venue.
Charging defendant in execution—See Prisoner.
Circuits—
Chancery—Spring sittings, 1867—Table of, and of dates for service, &o. «..sewsaeeees
o Autumn ¢ 6 Toble Of weceeies secteraiensssessessessessorce: sosrsee see
Assize sud Nisi Prius—
SPHDEZ 0F 1867 ... cevieuaes cousavrrenas sevnre s vososssessososscsssraane sasss sasessasssns DO
Autumn of 1867 ....couviuetiiviiereersanranevenens seeee . 142
York and Toronto—Winter of 1807-8 .....eccieee e seveieetrosesersas sevese seeessrectsssveses 830
Colonial Bishops—
Coercive jurisdiction—Independent Legislature... .. o cvreueven ssssas s svsasas cosevonencoeree 24
Common carriers—Se¢ Railway Company.
Common law—
Essay on the origin, history and principles ofi. iievee st vecossans wune SRR ORU SRR : 1
Contempt of Court—
The Ramsay case, in Lower Canada, onsidered ... vee eseseess cosavsene o svaes 80y 379
Publishing and commenting on evidence. .. ceet e vee ce o veesemes seeversseane sessnsseoseeses 211
Conviction—See Autrefois Convict.
Co-operative Associations—
Law 28 10, CONBIACILA tevuee ceree vevetvencenner ceres ceversvesvorssssse sevsssse serssnssssses sesees  OT
Costs (at Law)—
Verdict in seduction for 5s.—Plaintiff not eutitled to costs without certificate......... 263
But othierwise on demurrer in favor of Plaintiffieece s cesseeses srssrnne ccveesvecses 263
Damages on demurrer remitted ...eu .. seevssces sessesess senasevasee: sseeanees sesoss sarave seser 203
Fees to counsel in InS0lVERCY MAtLETS ve.veveeevuvens reosaesss sarsensesrsn saresaens casossacs savoes 249
Costs of the day—Order to defendant to put off trial on payment of costs—Option
of defendant ........ crsesterenes aeee sreevenes sevees 43
Taxation of—
Vouchers should be produced before fees allowed..ove ceserses sasssanse oaeee 141, 181
On revision, vouchers filed with Deputies to be produced....ccveuee weeeeee 141, 181
See Practice (at Law)—Security for Costs.
Costs (in Chancery)—
When fee on subpena RIOWABIE ....coeve cesreevereesasssanane e serass sesass sas sassosasessesasces 102
Sale by puisne incumbrancer—Proceeds insufficient {0 pay all.....cciviviiveeniveeenen 154
Taxation of—
A retention of money by & solicitor not a payment by client v..cereevee cesenenn 128
Unnecessary letters N0t taXADIE cveeeee craverass sosorsraesse sevsrens sesvesves sosone ssesen 128

252




INDEX.

339

Costs (in Chancery)—continucd.
Taxation of—
Palpable overcharges need not be specified ...c.veeveniiiiie e e cor cersvessarnnssanene
What will induce court to order, after PAYMENt...ceu er cee cevveeae eeanecrrveecenaen
Payment by party not chargeable...c i iiiiiiiniin e cnie e vetonnvencen e
Sce Security for Costs.
County Courts—
Reference for trial at—See Reference.
County Court appeals—
Rule of court as to getting down........... e eeeeeetes cenenuaes anane suessenetes sesens sunareses bee
County Judges—
Position-and qualification 0f ..eeieertons e ciscietit tentunnneies sovat vee vesens vosnn soe sos san aae ous
Late appointments in Huron, Bruce and Peel.. v vee vees it veinei i v vee sneenn
Covenants—
Law of ireplicd, considered ... seeerees cornitvinies sennnens et vesiniaee crnvises eeee sen see von aan
Criminal law—
Soliciting to commit felony, where none committed ...... ¢ et eetae e are s e e cea ae
Crown Lands—
Is interest in, seizable before patent issues ... coovvivi it ieiiii e eeee 0000, 108,

Currency—
Depreciation of—Covenant to pay it New York ... ..o iiiviiieeiieiieies e ven e e veee

Dangerous animal—
Scienter—EvIAence ... . ceviveceiiee cenies cieiitn eeies et e ten vrsenaes srabesnes sos anesnnens T 1,
Death—

—reods

Presumnption of, after absence of fftetn years.... ccovvevee vevvevrnsiovee veen oo

Deed—
Construction—Deed o Williuc..co. veroeiee ettt intieene vt e veeint et ven e et e e

Digest of Eunglish Reports—
Notice of publication of il Law JouUrnal......e.eevuueierrivverens vereerrensssovorenes
And sce Table of Titles infra.
Digest of U. C. Reports— )
In COUTSE Of PLEPATALION .ieiescernes wesur sos e sus sresnnnts caanonre stanes su sueven vos aus svavasens
Digest of the Laws—
Commission in England fr B.ueee . cwerveres sersvere sevrie wo soveos + cvemen soemes sarons sases 11,
Discovery—=See Practice (in Equity).
Division Courts—
Jurisdiction—Title to land—Dispute 83 t0 fENCES wiieeri ot irantsvecre et caess et venenen
Dominion of Canada, The—
A SEEtCh OF £11e COnSLILUTION. coeeer cve won searee socveess ceeven covesn sssase sevs sersss anssas sar s are
Proclamntion 83 10 eees.ee cecse ccene sevsretnsreoretensee seteucct svn s aee see senane aenre eesaesaen

vessotaee

asesereee

Eprrorrarns—
SHEEt AIMBNAC FOT 1807 .u0vee cevececes eoe srsesssas sos ase eresos see sas sus sosess ore ssesss sosanssseverone
CCOUDLY TUAZES. e tae ceuren aenes cas vonves sne e soe sve aansos avs as sre avm ver saasas san s as sabsn wesaessne
Digest of English Reports... ceuees seeceeseeessats srsaesonsrasareas sesversessestosess sos soocerans sa
Writs against Iands and OOAB ceveee seenes vetres untenes cos sereanans totere stteet arsuns sessones sas
Law Society Hilary Term, 1867 ..c.eeeesense csesseassssnssssseassasessans aeetesaas conaassseens
Trade Unions and Co-operative AsSOCIRIONS vuveevesans crraosarsientarvson svanes coneeneanes
Contempt of Court in Lower Canadu—The Ramsay case.
Osgoode Hall—Easter Term, 1867 ....cocceeereerascvrnanvons
Long Vacation......ce.eeeeeesee suese
Fees on References.... eeeeseess vooe ve covernseeres
Taxation of costs ..

sserecens
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s

The Dominior nf CBDAIR .eee. veversree ovessersesanesasressns seves sssossas
New QUECH’™S COUDTOL..ueueeeuures crreen aveson aor s susaae o8 coe sas aes 00 a0s son 00 00 00 b0s s0ssneae o0
The late Hon. Samuel Bealey HAITISOD .o ceveersen erovevasses saesas seasasase s san ses susnaesen
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Ep1ror1ars—continued.
Registrars and their duties.. o oo verree cereerenriiormenniee s tee i siniie sessessnecnnons onvee
The Marriage LawWs ccoveiiii weuniioninein cvsvnversnesnrsuennssasseese sseennsn. 225, 253, 281,
QUICHIDZ THLIEB tevseeere ver vreraner toetenvurenses rensessnnsas boearsvonoossarce soeots cossusansoss seses

VenAOr'S 1HEN 4 coeveecasrer e trsresossorsunsss sossseses socessresss srevon e oesses seanssss sessavoss son

Law Society—Michaelmas Term, 1867 .
Ejectment— ’

Application for security for costs, &e., ngainst overholding tenant....

Lease with right of Purchase .ccccee ceeiee ceciveres contiones anvenes secvensns sosne

Endorsement on writ, of name of attornay or agent suing it out.... ..

Against tenant—Letting in landlord to defend ....ooee wiiviiiiiiiiiiee cniiiiien venene
Against landlord and tenant—Application to strike out name of latter granted ......

Exle, Chief Justice—
ROtIreMent Of.c coeuves tiies ahieenitcitietaee et ier consensas e o0t vettee seeses sananeane aes ses vos ses aus

Error and Appeal, Court of—

Extension of tine for appealing 0 .ocow everres evinieriis tenis vesee cecevine senees s cesnas 5

Evidence—
Letters between principal and agent not privilegod ... covveeverreveereverieecoranee our

Of wife against husband .. v i s s e s s e
See Practice in Equity.

Examination—
As to debts, &c.—Plaintiff not subjact to, on judgment for costs only.....coeeouuisaens
Of parties in Chancery—See Practice (in Equity).

Execution—
Writs of, against goods and lands—Remarks on unsatisfactory state of law . ........

Is an interest in Crown lands before putent saleable under ?.....c.oveenenees veneenns 193,
Several writs v. goods in sheriff’s hands—Return of subsequent before prior writ...
See Taxes.

Exhibits—
Carelessness With TESPESt £0 v weee vee evienter vereene sevsrase tatecsosesonanesnsenssoins toeene

See Costs (at law).
Fees—
On references to Clerks of Crowa, &e., must be paid in etamBS...iceeeveicecraascices
Fences—.See Division Courts.
Fi. Fa.—See Execution, Writ of.
Foreclosure—
Proceedings in ignorsnce of plaintiff’s death. covrvevns iriiiiiiiiiiienin i e
See Infants.
France—
Tribunals and administration of JUStice Il-cveriiiee voiiiiaiiis ceonniiisneceinnieersnee
Fraudulent preference—Ses Insolvency.
Frauds, Statute of-—See Statate of Frauds.

Habeas Corpus—
Right of every pereon convioted in inferior court to have opinion of judge of supe-

TIOT COUEL O LIS GABE vvr cevva sesevenes cosorrons sussse sussos so0ess carsesson sossas sorssasas sasson
Judges to dischurge prisoner, under 29 & 30 Vie. cap. 45, if no sufficient cause for

v 0eee0 480 0es 200 000 20000 ses $0000e bass0e a0 Te 0

ARLERLION veveevens cerangess senranes. sos sasossane sasee
Right to discharge under, when County Judges refuse t0 80t e e sriees crovercoree

IHarrison, The late Hon. 8. B., County Judge of York—
Sketch of his life ... .. .
Harrison's Municipal Manual—Review of.........

Horse—

ebene 9oeras 404 ses ees ses SPIEes eg S00 000 00T 000 000 140QEIIE0 ST IOI IRIIIY SOL BUT Bl

Whother “in charge” auder Railway Act, sec. 147 i cssecnnescorniicesonae woroneces
Husband and wife— See Alimony—Evidence.
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Incumbrancer—Ses Mortgage.

Infants—

Selling or leasing lands of—Jurisdiction of ChaBCery ......cccveevresinisisniccraiivnees 69

Practice in such cases......... eoseeees Cerrens 69, 70
Foreclosure suit—Longer time for redeemmg...... esanrene bes sosseree sasaeneas sstansnnesarons 206
When made parties by order of revivor ... e

Insolveney—

Jurisdiction if no estate to be administered .....cc.cee veerrees vecernivune wesieses et eeenes 163
Application for discharge—Fraudulen: preference......euseeeeerees cevsesresecens. 18, 163, 204
Neglect of insolvent to keep proper books of 8cCoUNt. eees serers crsssnens sovers vesnense. 18, 204

Measure of punishment therefor .. ..uciieecnseernicnsessntnesiisssen s soeens 18
Giving up part of Btock t0 & CTedItOr cwcrvrssrerees cveuevessecose soeres sonnonres oo 204
Conditional disChATEe..ceeisesscses oserearosne vaveesss cevess os sesver saessssse sosvonoe soesosvasone 294
Is a debt not included in schedule discharged by certificate of discharge? ....ccoeenne 198
Appeal from County Judge—When to be made ..t ieere verenceviin vovcieanr sinnroncens 22

Notico of, when to be given—Amendment.......ccceeesranescee cre secensan woaneee. 22, 818

Materials that should be before Judge on apphcatwn cerrer sveeus svnsesens srnserane 813
Appointment of official ASSIZNEES .csn vereus correruem srrnre vonsassnnes ceossiorens seeens 88
Compulsory liquidation by secured ereditor ... uiuencriiieniaseisrssssiies sesersensasenans 207
Merger of liability in higher Se0UTIEY ..cus o eerrnerriocssnnssnanscnsorennessneneannacenes 207
Requirements of e0. 3, BUD.BEO T ceeeues cace s verererssesanserensoresossesasssassnenasssssasass 207
Setting aside attachment for not being made properly returnable ....oceceeevereeann. 207
Fees t0 counsel in MAtters IN v cies corcossenionesersetses sasosnen canscssensnase voe wessooss 219
Toriff for guardians under 8ot TEQUITed i iissiisesiisrisissresans srssasass svasanssennenne 262

Interest—
Not chargeable on penalty in DORd. cecees ceeseisss svaviscorers sestes senven seass sosens sessasens con 14

Interpleader—
Notice of trial NECESBATY ON 188U .cceciere croess et anenssassars toonss seasan rvosarsns susssaensenes 15
Affidavit of merits when moving against Verdict cove. . sosrscsesseceesssrarsesaeracerisiennss 16
Interrogatories—
Not in general allowed before declarstion ...ceees eresesrsesess ssssssressenstaserssoncnees 99
Nor when of & fishing nature ...cs
Nor when tending to criminate, 88 in libel wevececs srssecanevensnienieniieecneines 99

v eveass teasss sas ataes corena ves e aresenensnes 9O

Irregularity—
Or nullity—Distinction DELWEED ..cuvverrereescasies snssssns sesesscesnesostsnnrace sesse. sneees 238
Effect of WaIVOL cicuee coeeeerscnsrnearssnssesosanncons

Judgment—
Action for signing for larger sum than dUe . c.eieecicercernesvorseosirarersinersensennennnins 7.
Eantering nunc pro tunc—Delay t00 great wcccoivireseenerces 265
When delay arising from et 0f COUTt veecieruecraee sersssarsassaessscsrreesencascnenee 266

Judgments—
Delivery of, iz Queen’s Bench and Common Pleas:
December, 1866 seveer veresbesssesasesrancitrsoseces 8
MBTCI, 1867T.ue veees crrcre sesnseves oorsssusons sosans saeaasase sorass sasassses sassnssunssntssens D9

MBY, 1867 ceveecruescerses oo senes soses tasess sossasess saoves senssssus savass sassns sssesser e 114

June, 1867 . coeeevece srevecsor saesne sessveee aoeseessases 142, 171
September, 1867 ... ceesereeess ossnss seniasssseossssonsnosssons soosas sss onsses svavasssane 227

cecsesscossree soeves

Judgments—

Betting off—Absence of formal a8SigNMEBE.e. veesesess vsssaess sesssaes serarossserensserans 180
Jary—

Trial by—Essay on importance of presérvation and amendment of s e sveeseees 265, 283
Jaries—

Unanimity of—Propriety of, considered..eeeseeiesvessssserarsesseasorosssrsnssssessvansnser 288
Rnight Bruce, Sir J, L.
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Landlord and tenant—
Acquiescence by landlord in expenditure by teBANt icciers verereens cevssesesons socorses one
Lease with right of purchase—Holding over......... ...
Implied covenants for title bY 1e830T.. ivevstasemscernresersicnorsossnssostan oo 0anesesasesnssee
See Ejectment—Overholding tenant.

Law Gazette, San Francisco—ROVIEW 0f woiiiiiiereiiiesveeesraeecosens sovorans sossssons o sooos sae sos sosbae

900 400 PEL AL Gos tes so000s ceron0s0e

LaW 0 TOMANCE waeerer cersusresvessuevorene iasacoss srsorsessanesssaes esnson st sos vos sossesnve sovvss sossssve soeDly
Law Society—
Calls to the Bar and admissions as Attorneys:
Hilary Term, 1807 .cviiiiuis crueruniseecosse sruaossessrssesare sosssansses sososssessnenas
Baster Term, 1867 .......ce.u..
Michaelmas Term, 1867........
Lease— Sce Landlord and Tenant.
Lefroy, Cheif Justice—AUGIEss £0 vecveeiiiietiiiaes sernsses seaevoner seces ssnee ovevnn snavecssses sas sossaesns

Libel—

Incongistencies and absurdities of the law of, considered ....ccoeves verves ciserens sovenoer
Limitations—Statute of—

Suspension of, after it has begun t0 TUR .oivu v cevvaees on sostss e senane serens e vee 00 266,
Lincolu’s Inn, Westminster Hall—

ODbSEIVALIONS ADOUE useeceeaes veerenses conusiuneserrortes conssras sosssesesson sasves oo sasses sonssanse
Long vacation—

Proceedings in Master’s oftice during, irregular, except by consent ..

Comments 00 AbOVE AECISION vee verve ceveerriererses - sosesasereses or s sos saee sosvensse

Lower Canada Judiciary—

ReEMATKS UPOD tveruieace cevers otes sorseoneresorssssssssssnssssses ssssssass savessasere toisevas S0
Lunatic—

Security required from committee or recelver 0fn ..o et serrsirnrieneiiciiconrenie ivoann

Magistrates—
Judges of Superior Courts have revisory POWeErs OVEr ceu.eeeieertieseees srnesseriaasacsns

Malicious prosecution—
Conviction outstanding, and no power of appeal ... ceveemviiins covriocssonseevea
‘Mandamus—
When may be claimed, apart from 80 8CLHOM ceeiieonveisiscienntien et sas st consenens
Manslaughter—
Prior conviction for assault no bar to indictment for .ccoeisceeree covnesesserineetiiannens
Marriage—
Low of in Canada considered ...... .o cveeeers sresessensos oo oo oo evssnsserens 220, 253, 281,
Married woman—See Alimony—Evidence—Next Friend.
Master and servant—
Negligence of fellow-gervant of superior authOTIty eeeee cescseseecovussvcssonienurressenses
Master’s Office—See Practice (in Equity).
Merger—See Ingolvency.
Money—
Depreciation of —Covenant t0 pay In NeW YorK.emee cosves coseen cossus cunsaras susausveasonson
Mortgagor and Mortgagee—
Sale by puisne incumbrancer—Costs when proceeds insufficient to pay sll ... .. ..
Incumbrance—Priority—Notice Lo trUSLEES wueeestseecssseeneshos seressrseon sossnsanssse  sose
See Foreclosure—Tenant.
Muuvicipal law—
Qualification for aldermen in ¢ities for 1867 .ueccirterriestssusnetronieteaicnosseenaeeres
As councilman under old law insufficient...
Objection to qualification should be plain aAnd clear ..c.eeeerseecstvresressiennsessornnces
Notice of, when 0 be ZIVEN .eiueeerrnssoronsserersses snaraeanensssnassns sonne
Sec. 73 of act of 1866, came into force on 1st January, 1867 evesceenee
¢ Disqualification ™ not included in this act in ¢ qualification ™ ....eceee coseeeans
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Municipal law—Continued.
Disqualification of alderman as lessee of COrPOration «uecucivuerresiassasisnssneonsrovivens
Claim by candidate against corporation assigned before election ........L.......
Contract with corporation—Bread supplied to fill contract held by ancther ...
Effect of acquittance from in equity .eeieees tevcstersierreseeninenicis vane
See Taxes,
Municipal Manual, by Mr. Harrison—Review 0f..iuurieieecaesnenes teneransinnssncesineseesncsnnann 112,

Negligence—
Of person having child in charge, without authority of parents.....v e ieiiinin s
See Dangerous Animal—>Master and Servant.

New Assigoment—
Joint trespass—Assault and IMPrisonment evee vesvesves cetestne sie et aersstsre sir aes srasns oo

New Dominion Monthly Magazine—Review of ceoivee e ceiiie e ies iteeenienin it cinee sse ees saanene
Newspaper—

Contempt of Court in publishing and commenting on evidence.. ... e veececeessnn vee
Next friend—

Of married woman—Security for COSI3 .iieeees canre coriescrsser sressessssasss sonsossenvenne
Nisi Priug—

The old system at, 80d the NEW .. cccciviiries o oereecierer cerons conves seesssane saeran sasaee ves
Notice—

What constitutes, so as to affect priority in Incumbrances ....c.eoeeecer vovervanvercsenns
Notice of trial—

Necessary in interpleader IS3UeS ....ucucinuessercenas os o senveenns essses soenne consnieos sae

After postponement, UNNECESSATY -veereees srrenvens seoranras sansss sevee os o sonssse srace savsonsen
Nuisance—

Fouling o stream by new material introduced into manufactory—Prescription .......
Nullity—See Irregularity.

Official assignee—See Insolvency.
Orders of Court of Chancery of 18t APril, 1867 .....vieusceerie ceserants savree sveer sessnnsvvees sesesanes ooe

05g00de Hall—ImpProvemonta At eees coeeessercon e seraeese sve sussos sroses cosanonns sus sosess svssas su vessorose
Overholding tenant—
Lease by mortgagee to mortgagor after default e o e visiseivereris o viree coee srnee
See Ejectment.

Parliamentary government in England—By Mr. Z9dd—Review of his work on.....cc..ue veeed 166,

Payment, plea of—MeAning of. cviiiee eeveaees terereees ceneis corensase seseseren srsvennas sone serers srsnes srsves

Penalty—See Bond.

Pleuding (at Law)—
Plea of set-off bad, if omitting statement of willingness to set-off ...cccuueeunernennenees
Plea of puis dar. con. set aside for want of affidavit wceevees coetercreniecniecirecensrieconans
Several matters—Plea in bar of further maintenance not allowed with traverses

going to entire cause of BCLION ieece. srerertreresrersrrininsiesenenstoncreeisesenraerane

Libel—Fair comment on Public 8648 . seeerrereennernensesessrens ssesnraos svonosseraonrase sone
Plea of payment means payment of entire sum before 8ction e veeveeceranecenes
Now a33iZ0mMent-—J0Int tIESPASE ve veseesserrorees corans seerssase sesessove iworasrss sesserssesassns
See Practice (at Law).

Police magistrates—
Have jurisdiction both in cities and 00RBLIES v eeereever vevess stesst cenmsrtstes crn setsssans aoe

Practice (at Law)—
Action for signingjudgment for larger sum than due—Judgment must be firet set aside
Payment of costs precedent to notice of trial..c.ieeeves weesreesssesertiiiniieiiniesicine
Lapse of summons for time to plead—When defendant to take next step .......coeeere
Laches in taking out and 8erving order ... ervceceererarenensstcossicanesessoroms soees o
Delay in spplication to set aside judgment... eeeeere ceeeeeseecresreresors s sor snssoe sasoanee
Second application on same or different grounds .......eceeeees
Judgment nunc pro tunc—Delay arising from act of CoUrt weceuvues e corierareressnecenee
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Practice (in Equity)—

E£xamination of parties—When motion to commit may be ex parte ....iionncesrnrn s
At what stage defendant may examine plaintiffi...ceee civeiiniiessonrens o snvunnien
Notice to other defendants UNNECESSATY .cevivens vivssssas stnes i aesseserasssaraseses
Notice and hoW SEIVEd teccrres eeevercssess tesearsesnee sueon conesesassos sne cosnes saasease
Refusal to be sworn until expenses paid w.cceeeee corvneciiesesincsosrone covsrevenes

Examination of witness—He is entitled to be attended by counsel..

Refercnge back to Master—Correcting report ...
When further evidence may be received «...isesveecer oo soees

Discovery—Letters from agent to principal not privileged ...ovevereicrnrnruns anersen
Letters must not be mutilated ...oeeeiiiierinneces v sereenns sesesssoeens esver socnsess

Master's office—DMan and wifc ineumbrancers—Proving claim .....ciceunecnesee vercrenae
Proceedings in, during long vacation, when irregular.....ccrveecircorresconneesan

Notice of motion—DMisdescription of PATies I i vveeeries tuneteres oe snvsvern srvonsvesen
Endorsement on, of name and place of business of solicitor, giving it. ... ... ...

‘Setting aside order to add prrties in Master's office ....cveeeue verris cerseervnnns coeseras v

‘Extension of time for appesling to Error and Appeal w..cceeecencnssunies sonvesnones

“Taxation of fee 0N SUDPEDA teiseeerere et toaenrarsset cotrae st ses vsansnsssus sasens saves soeses o

Application to be added as party by bill or petition....ccveees uvreeriireriiieceiiicrensnes

Position of infants made parties by order of FOVIVOT...uvuu cieverseecorros setcnonnecorson ane

Proceedings in ignorance of plaintiff’s death—DMotion to confirm ....eouvvvereenses ronnns

Presumption of death—Inquiry—Advertisement ........eeesceriiianiiee mensiirvesaconns

See Next Friend—Security for Costs—Stop Order.

Presoription—See Nuisance.
Principsl and Agent—

Railway company—Authority of general 8gent .......co.veinevceennienenrsersonsrnaes vareee

Lettors between, not Privileged oo viiiiiiietiriterneecorennunior i ssnsessne sor asesne aen
Principal and Surety—See Bills and Notes.

Prisoner—

ChArging in 8XeOULION . ... ceevesess veseorartenrarannaassas avavat ssasoones suoaresos sanae oes sos sns aoe
Vacation not part of preceding term for that purpcse ....

See Habeas Corpus.

Privileged Communication—

Letters between principal 80d AZeBt NOL .. cevw ceiss terveneiscedernnteceesrssesserasnves seses
Proclamation for uniting the Provinces in the Dominion ... ceveeuie e vecvieenener sovens s saeven serane
Prolibition—Ses Division Courts.

Puis darrein—

Continuance—See Pleading (at Law).
Public officer—

Action against, by Government for breach of duty ..o vveerinesiiieesiii i veenes vaeene
Patting off trial—

Order to defendant—Payment of Cost3—OPtioN... ceeessree cerverses srrerars sesers susens sannes

ss00ssesaces

LR TTEYTRYT

seescecnes

Queen’s Counnsel—
Late aPPOINtMENLE wevves ieeiee costsrres coanascesssesane aontsausnerresesneianssossassns aeeses eensre
Queen’s Bench—
Summary of work done in Court of, during Easter Term ... cccevier cecressercvrecevvenee
Quieting Titles—
Proceedings under act fOr .« ciccen ceriiereecinn o seecrncensunnas tveess srenssins sas sseses serans
QOrders of Court of Chancery of 81st August, 1867 ..... weeeeues
Conveyance under Landed Estates Court in [reland irrevocable v v veniessenneeses
Law and Practice, under Act for, by Mr. Turner—Review of weceeveevrereraeecorvveaenses

Railway Company—
Railway Act, sec. 147—Horse not in aharge V. v v ceee. cossesnecoraesaneaneses oos aae
Asgessment of 180d 0CCUPIEA DF.eueriieierver venee taacertessessttans sessssase sesene aon sue van ses voe
Special conditions as to liability of —Question of reasonableness . ..o.ueeeueeveerensn.

When severable as to good and bad PATS e veescer v eertrraerses corens carans
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Railway Company—continued.

Authority of manager t0 DInd .......cerees s coraeesesarnane iorsannss treecases sresssnss sense 164,

Latent imperceptible Aaw—Liability . ceeieeiiirion mesnine s cesnt snncecens snins snnna vae
Ramsay, Mr.—

The case of, in Lower Canada—Contempt of court ..ocveieiiueevnisncrnrirereecnsnsnseninnnne
Receipt for moncy—

Effect of, as to vendor’s lien, when endorsed on deed ..occerirnesnrserirrenisreeniinnens

Reference back to Master.—See Practice (ia Equity).
Reference for trial by County Court Judge—
Uuliquidated damages for breach of CODIAct .ueecveese cocrerveerosssrssessranesasnssnsans
Effect of separation of Toronto from York and Peel....
Reports—
The new, in England—as to the success 0f.eeees secveeeesstesorsunssesesaisarssersestsaaiens
Letter as to the Chancery Chamber reports .....veesees cosnresreonssss s sonesotacsnsvseassons
County Judges’, students, & , may be supplied with, at certain rates w....ccoeeeraves
Registrars—
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183

86

264

162
1562

124
139
171

Tenure of office DY .. v uesccreresercsersssora oo sosnssesessssssson sersersonsarasssstasstesanasrosne §9 1

Defective certificate of registration—Remarks on duties ofi..cu weresss sossarscssnsocens
Revision of taxation—=See Costs (at law.)-
Revivor—See Practice (in equity).
Rordan’s Canadian Conveyancer—RevieW 0f ... iveeesss sovees srsnns sonavesss s sreses srsnssse soosesses osans
Rules of Court—12th February, 1867...cuieeeres creisanes setosess svsesosss ssross srssansae ssnasssss sosses soe

Saunders, Sir Edmund—SKeteh 0f ... .c. wetesss sas svssssass suvarssresners o ovesve s orsass ses ssss00ase ser srease

Scienter—
Evidence of—Dangerous animal w. e ceeeicersieenines senissreseeaessenessenssorranesnnsns § by

Knowledge of husband inferred from notice to Wife ..cccocveececrerennn
Scientific American—RevIieW 0f.vvevsservee seenvemosesess suevos v serssnssns
Seals—

o esescevenene

vessessesasavec e

History of, and what mode of sealing sufficient in law considered...cc.eeererreeseecrrane

Security for Costs—
Next friend of married woman—Person of no known residence or means .............
Co-plaintiff resident within JUrisdiCtion vee.se.eeessees sovccsses secsscses o sessve s sesansvorne
Plaintiff owning real estate within jurisdiction...
Former action pending .........cceoeee verssraviassonnes
Action by representative of surviviag partner in insolvent circumstances.....c..c e
See Ejectment,

SELECTIONS—
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