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PREFACE TO FIRST EDITION.

FRSHAT persons outside the legal profession often expect to

know law by some patent method, which persons inside
of that profession have never yet discovered, is very truc.
That the expectation is not realized is also very true. There-
fore, to tell any person that he may expect to become an ex-
pert in the law of Landlord and Tenant by reading any syn-
opsis would be to mislead. But there are points of law
which every man should learn something about, so that he
may know that there are difficulties to be guarded against.
This manual is drawn up with the intention of imparting
information of that kind. At the same time it is hoped that
the hook may he of use to the legal profession as a means of
ready reference.

I have added to each chapter a selection of notes of cases
from our own courts. These cases have heen carefully chosen,
and the notes are as full as space would allow. The cases are
included up to the end of 26 Ontario Reports and 22 Ontario
Appeal Reports. Later than those volumes they are taken
from the Canadian Law Times.

The statute law referred to includes legislation of last
session (1896).

The precedents are taken from sources too numerous to
gpecify.

For the whole hook Holdsworth’s Landlord and Tenant,
published over forty vears ago by Routledge, has been a model.
But that work, however good in its time, is long out of date,
and contains Eaglish law never in force here. Still, T feel
hound to acknowledge my obligations to that book. Tt has
been of great assistance.

R.E K.
34 MURRAY STREET,

ToroNTO, November, 1896.




PREFACE TO SECOND EDITION

The First Edition of the present work was published in
November, 1896. Since that date the Revised Statutes of
Ontario, 1897, have been published. The Third Volume of
that Revision, which appeared in 1902, is a compilation of
Imperial Statutes in force in this Province. Chapter 342,
relating to the subject of Landlord and Tenant, includes the
Acts which were mentioned in a Schedule which stood at
the commencement of the First Edition. This Schedule is
no longer necessary. Whenever these enactments are referred
to in the present Edition the Imperial Statute and the sec-
tion of chapter 342 arve both stated. The later cases have
been incorporated, inclusive of Volume V, Ontario Law
Reports. (Care has been taken to make the hook as complete
as possible. The size of the pages has been altered in order
to make it uniform with other legal publications. An Index
and Table of Cases have been supplied. With these additions
it is hoped that the Second Edition will meet with a favour-
able reception.

R. E. KINGSFORD.

Toronto.
September, 1903.
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ABBREVIATIONS

R. 8. O.—Revised Statutes of Ontario [1897].
U. C. R.—Upper Canada Queen’s Bench Reports.
C. P.—Upper Canada Common Pleas Reports.
Chy.—Upper Canada Chancery Reports.

0. R.—Ontario Reports.

A. R.—Ontario Appeal Reports.

8. €. R.—Canada Supreme Court Reports.

0. L. R.—Ontario Law Reports.

ADDENDUM,

Reference to be added to cases on page 12.
TENANCIES FROM YEAR TO YEAR.
Idington v. Douglas, 6 0. L. R. 266.

The reservation or payment of rent in aliquot proportions
of a year is no doubt the leading circumstance which turns
tenancies from uncertain terms into tenancies from year to
year. But this payment does not create a tenancy. It is only
evidence from which the court or jury may find the fact, and
the circumstances may be shown to repel the implication,

Apart from the express agreement which plaintiff sets up
the defendants are in the position of tenants whose lease has
expired and who are permitted to continue in possession pend-
ing a treaty for a further lease, and so they are not tenants
from year to year, but strictly tenants at will.

Note.—This decision was reported after these pages were in press,
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] THE LAW OF

'LANDLORD AND TENANT.

CHAPTER 1.

WHO MAY BECOME LANDLORD OR TENANT.

1. The object of the following pages is to furnish a short, t‘h’_‘:jﬂl*v!:k-f
simple and untechnical statement of the respective and re- """ ™"
ciprocal rights and liabilities of landlord and tenant. In
dealing with any subject relating to any branch of law the
Juse of technical terms is absolutely necessary to some extent.

Where such terms occur in these pages they will be as far
as possible explained.

; 2. The law relating to property and civil rights is assigned

by the British North America Act to the Provincial Legisla-
Stures as distinguished from the Dominion Parliament. The
Dominion statutes, therefore, contain nothing relating to the
special subject of landlord and tenant, and the statutory law
bearing on that relation for the Province of Ontario is con-
tained in the Ontario statutes, and in Imperial statutes in
force in Ontario.

3. These statutes have modified or amended or altered **Common
what is known as the common law: this latter term means A e
that body of law which has descended to the inhabitants of ' '
Ontario from England. By Act of the Parliament of Upper
Canada, 1792, the law of England was declared to he the law
of Upper Canada, and by succession is the law of Ontario.

I is called common law, hecause it is common to all the in-

habitants of Ontario, just as the hook of Common Praver is

so called hecause it is the prayer hook for all people to use in

common if they choose. Commonwealth, commonalty, com-

mon right are analogous terms. It i necessary to understand
L.7T.—1
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Who may
lease or
rent.

Married

women,

LANDLORD AND TENANT.

that these two sources of law must be investigated in order
to ascertain what the present law on any subject may be. This
volume will, therefore, be a succinet statement of the common
law as above explained relating to landlord and tenant as
adjusted by statutes in force in the Province of Ontario.

4, A landlord* is one who having an interest in land
grants to another (called a tenant) a portion of such interest,
cither so limited in point of duration or so much burdened
by obligations and agreements to be discharged or performed,
or by payments of rent to be made by the tenant to the land-
lord, that the interest remaining to the latter in the land is
of appreciable, if not of substantial, value. We would scarcely
regard the owner of the fee simple as the “landlord” of
another to whom he had leased the land for 999 years at a
nominal rental. Such, however, would technically be the
case; and important consequences might, under certain cir-
cumstances, result from the apparently merely nominal con-
nection thus established between the parties. To trace these,
however, is beyond the scope of the present work, which has
to deal entirely with the practical and everyday questions
arising out of such a relation as is above described.

5. Before entering into any explanation of the various
descriptions of tenancy, it will be best to consider who may
become landlord or tenant.

Every person, except those to whom I shall immediately
call attention, may grant to another any interest not exceed-
ing in duration that which he himself holds in any land.
And even if a person grants a lease for a period not neces-
sarily less than his own estate in land, it will be good, and
cannot be set aside so long as his own estate endures. There
are, indeed, some cases in which persons may lease or let land
for a term longer than their own estate in it, but I will not
specify them here, as they are not within the province of these
pages.

6. Now, as to who may lease. A married woman may now
own land and make leases and receive rents, and also may be-

come a tenant exactly as if she were unmarried. Her hus-
band need not execute the conveyance nor the lease, and she

#“ Tenant ” shall mean and include an occupant, a sub-tenant,
wander-tenant, and his and their assigns and legal representatives,

“ Landlord ” shall mean and include the lessor, owner, the per-
son giving or permitting the occupation of the premises in question
and the person entitled to possession thereof, and his and their heirs
and assigns and legal representatives: Ontario Overholding 1'enants
tet, R. 8. O. c. 171, sec. 2.
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WHO MAY BECOME.

'; may, if she is the bona fide tenant of the property, exclude
her husband from her premises exactly as she could any
stranger. If she makes no will of her estate leaving it away
from her husband, he becomes entitled to a share in her pro-
perty, whether real or personal, dependent on certain condi-
tions.

semgiwa

: N

7. With regard to land which has not been made the sub-
ject of a marriage settlement, the husband may have at his
election, if he has by the wife issue who may succeed to the
property, a further estate for his own life in case he is the
survivor, and a lease by him would bind his estate as far as
it extended.

8. Leases made by the guardian of an infant, if such
guardian have been appointed by will, are valid until the heir
comes of age, but they may then be confirmed or set aside
by him.

e

Section 12 of the Landlord and Tenant Act (R. S. 0. c.
170) is as follows :

“ Where any person being under the age of twenty-one vears, or
a lunatic, or a person of unsound mind, shall be seised of the rever-
= sion of land subject to a lease, and such lease shall contain a cove-
nant not to assign or sublet without leave, the guardian of such in-
5 fant, or the committee of such lunatic, or person of unsound mind,
may, with the approbation of the Judge of the Surrogate Court of
the county in which the land is situate, consent to any assignment or
transfer of such leasehold interest, in the same manner and with the
mu;- eﬂ"?('( as if the consent were given by a lessor under no dis-
ability.

Section 37 of the Judicature Act R. 8. 0. c. 51, empowers
the High Court of Justice to make settlements of infants’
estates on marriage, and chapter 71 authorizes the making
of leases of settled estates. Sections 4 to 11 inclusive of R.
S. 0. e. 340, make further provisions as to leases of infants’
lands.

9. Executors and administrators are entitled to any lease-
hold estates possessed by their testator, and may dispose of
cor sublet them as they please, unless he has bequeathed them
te a particular person, and they have assented to the bequest ;
which they must do if he has left other property not specific-
ally bequeathed sufficient for the payment of his debts. Un-
der the Devolution of Estates Act executors are allowed a
year or more to wind up an estate. When they have once
assented to a hequest. the lease becomes vested in the person

Husband's
right to
lease wife's
property

Infant's
guardian,

Executors
andadmin-
istrators,

memp
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LANDLORD AND TENANT.

to whom it is left as a legacy, and, of course, they have no
further right to deal with it.*

10. The rights of assignees in insolvency require special
attention, and as they are specially dealt with by statute of
Ontario we will come to them later on. (Chapter XI.)

11, Leases made by idiots or insane persons are binding
unless steps are taken to set them aside: hut they may be
avoided on proof of the idiocy or insanity. A lease made
during a lueid interval cannot he impeached on the grounds
of previous or subsequent insanity. The committee of a
lunatic may make leases under the direction of the High
Court of Justice for Ontario.

12. Tf an infant makes a lease he can avoid it when he
comes of age, but if he then by any act—such, for instance,
as the receipt of rent—recognize it as subsisting, he will be
thenceforth bound hy it.

13. Infants may, within a sonable time after coming
of age, repudiate leases made by them during infancy. If,
however, cireumstances render it necessary for them to reside
apart from their family, even during infancy they may be
compelled to pay for the actual occupation of any houses or
lodgings suitable to their condition in life.

14. The intoxication either of the lessor or lessee will be
a good ground for setting aside a lease, if it appear that the
party was so drunk that he did not know what he was doing
when he executed it; or if while partially intoxicated fraud
was practiced on him.

15. Subject to similar exceptions and qualifications as in
the case of landlords, anvone may hecome a lessee or tenant.

16. T stated that the provincial statutes contained every-
thing relating to the law »f landlord and tenant, but T have
now to mention the subject of aliens. Under the British North
America Act aliens and naturalization are assigned to Domin-
ion jurisdiction, and therefore for laws relating to aliens we
must consult the Dominion statutes. Under these statutes

*By R. 8. 0. c. 129, secs. 36 and 37, where an executor or ad-
ministrator, who is liable as such on a lease or on a rent charge,
assigns the lease, he may, after he has satisfied all liabilities under
the lease and set aside any sum required by the lease to be expended
on the property, safely distribute the estate,
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WHO MAY BECOME. 5

aliens can hold and dispose of all real and personal property
exactly as if they were natural horn subjects. There is no
contradiction in calling attention to thig branch of Dominion
jurigdiction, because it is far wider than that of landlord
and tenant, and covers all relations which may exist between
aliens and natural-born subjects.

17. The assignee of an insolvent cannot take a lease of Assignee
any part of the insolvent’s or hankrupt’s property for his own oF 0 insel
henefit, nor can a trustee of the property of the person for
whom he is trustee. If he does, he is compellable to account
to the creditors for any profits which he may derive from it,
while any loss which it may entail must fall upon himself.

A trustee must likewise account to the person for whom he is
{rustee.

18. An agent can hind his principal by making a lease Agent.
for him or by renting property on his account when the trans-
action is within the scope of his authority. When the lease
iz for a long term of years the party dealing with the agent
should insist on the registration of the power of attorney
under which the agent assumes to act. A principal may be-
come bound by ratification. Tn fact, anv person may adopt,

i’ he chooses, the act of another who has assumed to act for
him. Silence does not necessarily mean consent, but as a
rule repudiation should always be prompt.*

CASES.

The plaintiff proving a legal title to the premises and a mere Title-
naked possession by defendant is entitled to a verdict. He need not pc.cion
prove an attornment or contract between himself and defendant: Attorn-

Price v. Lloyd, 3 U. C. R. 120, ment—
Contract,

The owner of an oil well lot, on which was also situate a black- T
smith's shop, which was known not to be the property of the owner |
of the land, agreed to lease the oil well and lot for a term of years, compelled
without any express reservation of the blacksmith’s shop : the in- ¢ jease
tended lessee insisted on obtaining a lease withont any reservation what does
of such shop, and filed a bill for that purpose. Bill dismissed, with pot belong
costs : to him.

Morris v. Kemp, 13 Chy, 487.

an
not be

Power of trustees to grant lease for twenty-one years, with pro- T
vision for compensation for improvement or renewal :
Brooke v. Brown, 19 O, R. 124,

rustees,

The guardian of an infant, tenant for life, without the sanction
of the Court, executed a lease for years, during the existence of which

Result of

a lease by
Soin e = guardian,

* See R. 8. 0. ¢. 116 as to acts done under a power of attorney

after the death of the constituent.

meme
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the infant died, and an application having been made in the cause
for an order on the tenant to deliver up possession, he was ordered
to do =0, and on payment into Court of the amount of rent in arrear,
he was permitted to remove the buildings and erections put by him
on the property (doing no damage to the realty), but the Court re-
fused to allow him out of such rents for any improvements made by
him upon the premises :

Townsley v. Neil, 10 Chy. 72,

An infant cannot durivg infancy avoid a lease by bim reserving
rent for his benefit :

Lipsett v, Perdue, 18 O, R. B75.

Under the Devolution of Estates Act an executor of deceased
lessor can make a valid renewal of a lease pursuant to the covenant
of the testator to renew :

O, P. R. v. National, 24 O. R. 205.

An act of the tenant, without the knowledge or sanction of the
landlord, could only affect his interest as tenant, and could not pre-
judice the reversioner :

Dizon v. Cross, 4 O, R. 465,

The right of a tenant for years to redeem a mortgage is abso-
lute, and the Court has no discretion to grant or refuse redemption :

Martin v. Miles, 5 O. R. 404,

Liability of landlord to tenant for injuries occasioned by negli-
gence of employee of lundlord in charge of an elevator:

Stephens v. Chausse, 15 8. C. R. 879.

There can be no reservation of a right of re-entry to a stranger
to the legal estate:

Hyndman v, Williams, 8 C. P. 203,

A person assuming to have an interest in property, though he had
none, executed a lease or an agreement for a lease to a tenant; one
of the true owners shortly afterwards took an assignment of the in-
strument and gave to the tenant notice of the assignment; and suec-
cessive owners demanded and received rent reserved by the instrument,
insisted on the building of a barn which the agreement provided for,
and otherwise recognized the existence of the agreement, Feld. that
the agreement was thereby confirmed and adopted, and was binding
on the estate:

Simmons v. Campbell, 17 Chy. 612,

one
holde
ancie
tenar
g0 ha
to do
consi

2
called
wher
by th
lcssee
(gen«
mutu
essen
a ter
opera
arise
becau
tenan

21
the la
intere
poses
or ag
actior

22
law,
great

23
shoul¢
come
wheth
shoul




wuse
rred
ear,
him

' by
ring

1sed
ant

the
pre-

hgo-
gli-

ger

CHAPTER IL
TENANCIES.

19. The “tenancies ” recognized by law are various. In Tenan-
one sense, every man is a tenant, because in theory every cies,”
holder of land holds it as tenant of the Crown. But the ten-

ancies we have to deal with are “leasehold ” tenancies. A
tenant for life has a larger interest than a leasehold tenancy,

so has a tenant in tail or tenant in dower. We have nothing

to do with these tenancies. We have only, as just stated, to
consider ““leasehold ™ tenancies.

20. Tenancies for terms of years, or as they are usually . youse.
called “leaseholds.” are created by lease, which is a contract hold.”
whereby the use and possession of a house or land is granted * Lease.”
by the owner (called the lessor) to the hirer or taker (the
lcssee) for a fixed time (a term) at a stipulated remuneration
(generally an annual rent), subject to such conditions or =
mutual obligations as they may mutually agree upon. The ™
essence of this description of tenancy consists in its being for

a term certain. Tenancies from vear to year also arise by
operation of law. These tenancies, althongh they may not

arise from an executed lease, are also called “leasehold,”
because the law implies that the relationship of landlord and

tenant has been created.

“ Lessor.”

21. Tt should be remarked that although the lease grants .00
the lands or house for a term to commence immediately, the lessee
interest or estate of the lessee (tenant) is mot for all pur- necessary.
poses complete until he has either by himself or his servants

or agents entered upon the premises; for he can bring no

action for any trespass previously committed thereon.

22. Agreements for leases, except in the cases implied by caution as
law, are not usual in Ontario. Whenever they are used, to agree-
great care should be taken. }:;'.'.f: =
23. Before entering into a lease the intending tenant Prelimin-
should always ascertain whether the person proposing to he- #ry en-
come his landlord is the owner of the land out and out, or jefore
whether he has only a lease of the premises. If the latter leasing.
should turn out to be the case, this lease must be carefully
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LANDLORD AND TENANT.

examined, otherwise the new tenant, who would then have only
what is termed an under-lease, and could of course take no
more, nor in any other way, than his immediate landlord had
power to give, might eventually find himself harassed and
burthened by restrictions which he did not foresee. and which
might render the property wholly unsuitable to the purpose
for which he desired it. Perhaps also the consent of some
person should be obtained before the under-lease is valid.

24. Enquiry should also he made in the registry office
whether there is a mortgage on the property. If there is
a mortgage in existence the consent to the lease of the person
holding the mortgage should he obtained: if not, and default
is made in payment of the mortgage. the person claiming
under the lease subsequent to the mortgage conld he turned
out by the mortgagee. ~ If, on the other hand, a lease is made,
and after the lease the owner of the land executes a mortgage,
the mortgagee can only take subject to the rights of the lessee;
that is to say. as to all leases under seven years in length. The
registry law of Ontario requires leases over seven years to be
registered.® If the person having such a lease does not re-
gister it, and the owner of the land exceutes a mortgage, and
the mortgagee registers this mortgage in the registry office
without notice or knowledge of the prior lease, then the mort-
gage would cut out the lease. TIf the mortgagee had notice
of the prior lease, the mortgage might or might not cut out
the prior lease, according to the eircumstances of the case.
Therefore, any person having a lease of over seven years should
register it in the same way that he would a deed. Tf a person
proposes to take a lease of property and applies to the mort-
gagee when a mortgage is on the land for the mortgagee’s
consent, and it is refused, the proposed lessee then completes
the transaction at his peril.

26. The same remarks apply to an agreement for a lease
as to a lease. Tf a man wishes to protect himself under a
proposed agreement for a lease he should register it.  Other-
wise he may be cut out hy some person who has acquired an
interest subsequent to himself, and has registered the docu-
ment under which he claims.

*The Registry Act, R. 8, 0. ¢, 136, sec. 39, says: “ This Act
shall not extend to lease for a term not exceeding seven years

where the actual possession goes along with the lease; but it shall
extend to every lease for a longer term than seven years.”

2
“lea
tena
than

2
tinet
defin
he h
11 he
rent,
forgc
or t
that
are «

erio
iabil
the t
these
muek

2
law v
has 1
the
not a
the a
what
lease
his te
ing d
any 1
time
landl
consi
entit]

2
let to
undef
unles
contry
tenan
and fi
is lial
requis



mly
' 1o
had
and
1ich
)ose
me

ffice
» s
'son
wlt
ing
ned
ide,
\ge,
ee
[he
i be
re-
ind
fice
wrt-
ice
out
18e.
nld
on
rt-
w’s
tes

nse
ra
er-
an
u-

\et
ars
all

TENANCIES,

26. T explained at the beginning of this chapter that
““leasehold ” tenancies are all that we have to consider. Such
tenancies are either from year to year—for a shorter term
than a year—or for a fixed and definite term of years.

27. Parties renting must carefully bear in mind the dis- '?i“'i&"
tinction between renting for a term certain and for an in- 2""'.".,,
definite period. If a man rents a house for a term certain, term cer-
he has no right to hold on after the expiration of that time. [
If he does hold on after the expiration of that time and pays term.
rent, he becomes a tenant from year to year; but many people
forget that if a house or other property is rented for one year,

or two years, or five years, their occupation is fixed for

that time; they remain liable for the rent for that period, and
are entitled to occupy the house or premises for the same

eriod ; they cannot by abandoning the premises escape their

iability for rent. nor can the landlord claim the premises until
the time has expired or defanlt made. Tt is necessary to state
these distinctions very clearly, hecause there is apparently
much misconception on this point.

28. A tenancy from year to vear arises by presumption of Ten:
law when the tenant coming in under an agreement for lease :""
has made a payment of rent. If the tenant can show that precunp
the rent was paid with reference to the agreement, then it is tionoflaw.
not a tenancy from year to year, but a tenancy according to
the agreement. The tenant would he called upon to show in i'"u"‘.'l‘l""'f.'
what method the payment was made. Tf a tenant under a agrecment
lease for a term of years holds over after the expiration of forlease.
his term, he is, until he has paid the rent subsequently fall-
ing due, merely a tenant by sufferance and may be evicted at 7, ‘(';I"','
any moment, and is liable for rent at the old rate up to the mlpu:lny
time of his evietion. Directly he has paid the rent to the rent.
landlord and the landlord has received any such rent, he is
considered a tenant from year to year, and must give, and is
entitled to receive, the proper notice to quit.

29. If one man, either by word of mouth or by writing, Tenanecy
let to another houses or lands at a yearly rental and for an from year
undefined time, a tenancy from year to vear will be created jo o
unless the letting is accompanied by some stipulation to the ated by
contrary. The point about this tenancy is this: that if a "E™eement
tenant enters into possession of premises at a vearly rental
and for an undefined time, he is entitled to hold them, and he
is liable to pay rent for them for a twelve-month. Tf the
requisite notice to determine the tenancy at the year’s end be
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Notice to not given by either the landlord or tenant, another year’s
qnis, tenancy is thereby created, and so on from year to year until
such notice (expiring on the anniversary of the day on which
the tenancy first commenced) shall have been given by cither
party. The day on which the tenancy commences is either
the day named at the time of letting, or if no day is named,
Length of the dav on which the tenant enters into possession. TIn the
notice re- ghgence of any other agreement, the requisite notice is one
quired. 4 s s s
of six months, terminating, as I have already said, on the
anniversary on which the tenancy began: but the notice may
be by agreement, a quarter’s or a month’s, or, in fact, any
other. (See chapter XIV.)

";‘E";“f' 30. A yearly tenancy can he created verbally, but it
Vearly ten. Should not he created in this manner, because, until the tenant
ancy. enters on the premises, it is a mere agreement for an interest

in the land, and if not in writing, as we will presently see, is
void. Therefore, if the person who wishes to be the tenant
refuses to take possession of the premises, the would-be land-
lord would have no remedy for hreach of contract.

Under- 31. A tenant from year to year sometimes underlets the

temant. premises, as he has a perfect right to do, either because he
wishes to leave them hefore the expiration of the proper
notice, or for the sake of making something by subletting.

Enguiries The person coming in as under-tenant must satisfy himself

tbemade: that the rent to the superior landlord is paid, and if there is
a written lease so providing, that the consent of the landlord
to the subletting has heen obtained. He should also investi-
gate whether the taxes have heen paid or not.

l‘ff‘f@‘:&“" 32, If the landlord in the middle of the term reduces the
'/ rent, or if the rent is reduced without any further change in
the tenancy being made, no effect is produced on the tenancy

itself.
Sm of = 83. If a house is let for one year, and so on from year to
tenancy a vear, in that case the tenant must retain the house for two
least. years. e cannot give notice to quit until six months before
the expiration of the first year of the tenancy from year to
year, which in this case is a tenancy for two years at least.
Construc- 34, The next kind of tenancy to consider is that for terms

ancy for ghorter than a year. If premises for the purpose of business

pt;r:.-tris of houses or apartments are let for an undefined period at a rent
a )

collected in reference to any shorter period than a year, as
for instance, at so much a quarter, month or week, the hiring
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wil! be construed as quarterly, monthly or weekly, in the ab-
sence of any circumstances or agreement to the contrary.

85. There are two other kinds of tenancies which must be
mentioned, because they may arise, but when persons find
themselves in the situation of being either landlord or tenant
under the circumstances which create these tenancies, they
had much better consult a solicitor at once.

36. Tenancies at will arise where a party is let into the Tenancy
. ¢ at will.
possession of land on the terms that he is either compellable
to leave at the will of his landlord or entitled to go at his
own pleasure. Tt arises by operation of law in the case
where a purchaser enters into possession on the execution of
a contract of sale and hefore the execution of the conveyance
te him.

37. Courts of law lean as much as possible against con-
struing demises where no certain term is mentioned to be
tenancies at will, but rather hold them to be tenancies from
year to year, so long as both parties please, especially where
an annual rent is reserved.

38. A tenancy by sufferance is that relation which sub- Penancy
sists between a landlord and tenant when the latter holds by suffer-
over after the expiration of his term without the assent, but *"**
also without the expressed dissent, of the landlord. T have
riready stated that generally speaking the receipt of rent by a
landlord turns this tenancy into a tenancy from year to year.

39. A servant in the occupation of premises of his master, Servant’s
and receiving less wages on that account, is not a tenant. A "‘f““""”_"."
caretaker occupying rooms in a public building, say for pur- }:r.f:::‘i:f-‘u.”
pose of offices, on similar terms, is also not a tenant. Tf the
occupation of the premises or rooms forms a part of the
stipulated remuneration of the servant when he entered his
(.amployer’s service, he will be compellable to lecave both prem-
ises and employment by the same notice. If, on the other
hand, by a subsequent arrangement, it was agreed that the
occupation should be equivalent for so much wages, and no
time was fixed for the continuance of the arrangement, either
party may end it at any time hy giving reasonable notice.
Reasonable notice depends on the circumstances of each case.
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CASES.

Defendant granted land in question to 8. to hold *“to the said
B. and the heirs of his body for twenty-one years, or the term of his
natural life, from 1st April, 1853, fully to be completed and ended.”
Held, that 8. took a life estate, in which the term merged :

Dalye v. Robertson, 19 U, C, R. 411,

A lesser
estate
merges in
a greater,

Result of Where a lessee of land for five years demised the land for seven
an assign-  Years: Held, that the demise in question operated as an assignment
ment by a of the original term, and conferred upon the original lessor, in respect
tenant of » of the priority of estate thus created, a right of action against the
larger in-  assignee of the term for the arrears of rent due under the original
terest than Jegse:

he owned. Selby v. Robinson, 15 C. P, 370.

Case de- Plaintiff leased to det udant for one year, with the privilege of
cided on  holding for an indefinite time, on condition that three months’ notice in
the word- ywriting should be given prior to leaving the premises, and prior to the
""‘r”.{‘"" . termination of a full year by either party so inclined. Held, that
':f;i‘\:‘:' defendant was bound to give three months’ notice of his intention to
certain quit at the end of the first year:

notice of Counter v. Morton, 9 U, C. R, 253.

lermina-

tion of The plaintiff’s agent offered to lease a house to defendant at £100
tenancy. a year, payable quarterly, and defendant assented to the terms, but
The defen- never occupied. Held, that he was not liable for the rent. Tt was
dant’s alleged that after the defendant had been told what the rent would be,
actions did he got the key by the agent’s directions, and went to examine the
not house, and leaving the key in the door returned and said he would

amount to 2 § val ’ s w e " i .
S RSbEsl take it. .\ppmn'nl,\, “llh‘ would not l.m\t ultemr} the decision:
taking of Bank of U. €. v. Torrant, 19 U. C. R. 423.

INES i
p‘( ‘uslun A., living at Collingwood, wrote to B., at Toronto, on the 5th
This case  Jyly, 1859, to the effect that he would give £40 a year for his house,
o and pay taxes, adding, * If you agree, telegraph at once to that effect,
where a 5 o 9 * “wy
tenant was And I will take it.”  On the Gth B. telegraphed, * You may have the
held tobe Store for one year on terms of your letter.” A. obtained the key
liable as  from the former tenant on the 11th and first entered on that day.
such from Held, that there was a perfect demise; that the rent commenced from
a date be- acceptance by B. of A.'s offer, not from the time when A. entered:
fore he ac- and that B. was therefore entitled to distrain for a year's rent on
tually took the 7¢h July, 1860:

G Prosser v. Henderson, 20 U, C. R. 438.

The term Under a lease dated 1st October, 1857, habendum for five years
of alease  from the date thereof, ** yielding and paying therefor on every firs:
18 "“-""; day of October during the said term "; it was proved that the firss
:‘,‘;‘"}‘;’:J;"“ vear's rent had been paid in advance. Ield, that the term included
Bdlusivg the whole of the 1st October, 1862:

of last an- Held, also, that the rent was not payable in advance for the sub-
niversary. Sequent years:

MeCallum v, Snyder, 10 C. P, 191.

The lessee had the right of purchase on his desiring to do so with-
in the period of two years after the date of the commencement of the
term, the 1st of April, 1852. On the 1st of April, 1854, the desire of
purchasing was declared. Held, in time, the day of commencement
of the term, 1st of April, 1852, being exclusive:

Sutherland v. Buchanan, 9 Chy, 135,
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A lease of land for four years with a covenant to renew for four Registra-
years more, was held not to require registration, actual possession tion of
having gone with the lease; and such a lease, though not registered, lease,
was held valid as respects the covenanted renewal as between tht
lessee and subsequent mortgagees of the lessor.

Lateh v. Bright, 16 Chy. 653.

A tenant from year to year cannot be ejected without regular no- Notice to
tice to quit. Abortive negotiations which fall through do not de- gnit must
prive him of his right: be given to

e ¥ 00k B ™ % Vie a tenant
Orookshank v. Crookshank, M. T. 5 Viet, from year

to year.
I g y g Foic d he sta- , °
Where the tenant enters under a verbal lease void under t 8° 4 e F—

tute, a tenancy from year to year may be implied though no rent has from year

been paid. Under the circumstances of this case (a verbal lease fol- ¢, yoq,

lowed by enfry and clearance of land): Held, that the plaintiff was a created

tenant from year to year, and defendant was a trespasser in enter- though no

ing upon him: rent paid,
Gibboney v. Gibboney, 36 U, C. R, &

Where D., being tenant for life of two lots, gave M. verbal per- Yearly
mission to occupy one lot and build upon it on condition that he should tenancy
pay the taxes on both lots; and M. accordingly went on and built ‘"‘dfwi
and paid the taxes for several years: Held, that a yearly tenancy notice to
had been created, and that D, could not eject M.'s sub-tenant without 'l""l':'}""
notice to fuit: 'm.)"“w‘“"'

Davis v. MeKinnon, 31 U, C, R, 564. can be re-
covered

A defendant not in possession under any concluded agreement A tenancy
regarding the lease, is merely a tenant at will: at will.

Lennox v. Westney, 17 O. R. 472,

A tenant at will cannot sue his landlord for ousting him from e at
possession: will

Henderson v. Harper, 1 U. €. R, 481,

A person put in possession of a brickyard and house thereon was Servant in
dismissed by his employer, but refused to give up pos ion until occupation
certain accounts were adjusted. Held: that he was an * occupant ** of master's
overholding without color of right: premises.

Fowke v. Turner, 12 1. J. 140.

Upon the expiry of a parol lense for a term certain, with an on- Creation
tion in the lessees to renew for a fixed period, the facts that the keys of new
of the demised premises were not delivered by the lessees to the lessor term by
for two or three aays after the expiry of the term, and that a sub- over-hold-
tenant of the lessees continued thereafter in possession of a portion 8-
of the premises, are not sufficient to constitute an exercise by the
lessees of their option to renew. Such possession of the sub-tenant
is, however, sufficient to make the lessees liable for use and oceupa-
tion, as to which the rent payable under the lease which has expirad
may be some evidence of the value of the premises, although no par-
ticalar contract is to be inferred from the mere fact of holding over:

Lindsay v. Robertson et al., 30 O. R. 220,
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LEASES. to co
, ' . 3 the ¢

;",rrencll:en . 40. No precise words or technical forms of language are
,,,.ce,_,,;, requisite to constitute a lease. Whatever words are sufficient = 4
but safer. to explain the intent of the parties that one shall divest him- ¥ other
self of the possession and profits of the land, and the other word
come into them for a determinate time, are of themselves lettix
sufficient, and will in the construction of the law amount to done
a lease for years as effectually as if the most formal and ] that

regular words had been made use of for that purpose. 1t i and 1

is, however, hardly necessary to observe that it would be in by sc

the highest degree imprudent to depart from the settled and I'rau
established forms which experience and repeated decisions excee

of the Courts have sanctioned. ment

Statutes 1 : 4 Cons
o 3 Top 41. The statutory requirements as to the form of leases Pty
of leases. are as follows: : heen
Statute of Frauds* (29 Car. II. c. 3), section 1. All lease,

leases and other interests in lands made and created by parol, ¥ to te

and not put into writing by the parties making or creating paid

be i

the same, or their agents lawfully authorized in writing, are

void and have the effect of estates at will only : except, tenar
Section 2. Leases not exceeding three years from the :]‘;hm
S— _— Farm e
making whereon is reserved as rent two-thirds of the full otn
improved value. ' :lfm‘[‘
Section 4. An agreement for a lease or for any interest sent
in lands to be binding on the party to be charged must be not b
signed by him or his agent. upon
: landl
42. Therefore, a lease not exceeding three years at a
rental of two-thirds of the full improved value is good by 4
parol. A parol agreement for such a lease is void as against prem
the party making it. in th
In the case of the agreement, a parol authority to the the 1
agent making it will suffice; in the case of the lease, the au- grant
thority to an agent making it must be in writing.
_— 4
* This is the name of a statute passed in the reign of Charles II. the ¢
in order to prevent fraud. Tts chief object is to require * writings & durir

as evidence of certain contracts specified in it.
are g
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LEASES,

43. But R. 8. O. c. 119, s. 7, says: A lease, required by
law to be in writing, of land is void at law unless made by
deed (that is, under seal). The authority to an agent must
be also by deed, on the general principle that the authority
to contract must be of no less a character and nature than
the contract.

44. Verbal leases should never be made for these amongst
other reasons. Doubts may arise in respect to the precise
words that passed, whether they amounted to the actual
letting then and there perfected, and leaving nothing to be
done but the taking possession, or merely to an agreement
that one party would let and the other would take, the letting
and the taking to be carried out at some future meeting, or
by some writing to be drawn up. Now, by the Statute of
I'rauds above quoted, although actual leases for terms not
exceeding three years are valid if made orally, yet mere agree-
ments for such leases are void unless reduced to writing.
(onsequently, even supposing the tenants entered into pos-
session and paid rent, if the jury were to find that words had
been used which merely amounted to an agreement for a

lease, the tenancy would only be one from year to year, liable 1

to terminate by a notice to quit, and if no rent had been
paid it might be that the tenant would be able to leave, or
e liable to be turned out at any moment. If, indeed, the
tenant had not only entered, but had, in pursuance of and in
reliance upon the agreement, laid out money in improving
the premises, the Court might then on the tenant’s motion
compel the landlord to execute a valid lease, but it would be
after a law-suit. Further, even if words amounting to a pre-
sent letting were clearly used (still more if such words had
not heen clearly used), and the tenant without having entered
upon the premises refused to carry out the arrangement, the
landlord would have no remedy for the breach of contract.

Verbal
eases un-
advisable.

Agree-
ments for
case,

45. A lease commences with what are generally called the Contents
premises. This word does not mean the premises granted of alease.

in the lease, but means the date of the lease, the names of
the lessor and lessee, the consideration for which the lease is
granted, and then the subject matter of the lease.

during the whole anniversary of the date from which they
are granted. Tf a lease is granted for an alternative period,

46. (2) The next part is the habendum, which specifies 2. Haben-
the duration of the lease. Generally speaking, leases last dum.

1. Prem-
ises,




16 LANDLORD AND TENANT.

as say, seven, fourteen or twenty-one years, then, if nothing
is said as to who is to have the option of determining or con-
tinuing the lease at the end of the respective periods, the
choice rests with the lessee.

& Redden 47. (3) The reddendum reserving the rent to be paid by

dum.
the lessee.

1. Cove 48, (1) The covenants. A covenant is a promise or agree-

"Bt nent, and any promite or agreement under seal is a cove-
nant; no precise words are requisite to constitute a covenant.
It is sufficient if it can be clearly collected that something 18
to be done or not to be done by one of the parties to the
deed.

Tmplied 49. There are such things as implied covenants;* for in-

COVERAIES: otance, on the part of the lessor, that the lessee shall quietly

enjoy the land or house demised; on the part of the lessce,
that he will pay the rent; that he will commit no waste; that
he will do proper repairs; that he will cultivate in a husband-
like manner; that he will not cut down timber. It is evident
that the less parties rely upon these implied covenants, the
less likely they are to go to law; each man should have put in
black and white what he expects the other to do for him, and
what he is willing to do for the other.

Where 50. The fact of granting a lease or letting a house or land
,t,l,',',rfx,:f"“ on an annual tenancy creates no implied agreement on the
covenant  part of the landlord that the one is reasonably fit for habita-
ko cOf tion or the other for cultivation. If it turns out not to be
premises. the case it will furnish no excuse to the tenant for refusing
to pay his rent.
Noimplied 51, The landlord of an unfurnished house, letting it on
covenant s .
as to con. 4 vearly tenancy, does not any more than if granting a lease
ditin in warrant it as fit for habitation. 1f a tenant once enters or
?::',,,:{,,2;' signs an agreement to take it, no matter whatever state it
house. may be in, he is without redress, unless he has previously ob-
tained the landlord’s written agreement to put it in repair.
Even if the house were to tumble down he might be compelled
to pay rent until he is able to release himself by giving the
regular notice. An agreement on the part of a landlord

* For covenants now implied in leasehold transactions, see later
chapter on Covenants not included in statutory Short Forms of
Leases,
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hing to make repairs should specify the repairs to be made as ac- Agree-
con- curately as possible, and also mention a fixed time by which ',:',;',:f,f"
the they will be done.
52. Contracts for the hiring of a furnished house, whether ;’"")trﬂm
d by for a term or from year to year, or even a less period, and of o fur®
also contracts for letting furnished rooms, are peculiar. They il
are contracts of a mixed nature, partaking partly of the """
jree- character of a lease of real property and partly of that of a
ove- contract for the letting and hiring of moveable chattels.
:‘;":; 63. There is an implied warranty on the part of the :"\'L':::"I:t
e lessor that a ready furnished house or lodging is reasonably fit 4ot con.
for habitation or occupation by the tenant. If the furniture is dition of
not fit for use or encumhered with a nuisance of so serious a I:-::L:IMI
b iye nature as to deprive the tenant of all essential enjoyment of it,
ietly he is entitled to throw up both house and furniture, and bring
g action against the landlord for breach of contract. The
thgs fact tl'mt the beds in a ready furnished house were so over-
ads run with bugs that they could not be slept in, was held to he -
ot a nuisance which would entitle the tenant to abandon the ¢
the premises. .
1t §4. If a person proposes to lease a furnished room or a Search for
and furnished house, he should satisfy himself that there is no i
chattel mortgage registered against the furniture. If u,..L.,.‘.{:‘,‘y,
chattel mortgage is registered the consent of the chattel
land mortgagee should be obtained. The rights of a chattel mort-
.thf’ gagee with regard to chattels, as far as the tenant or lessor
bita- of the chattels is concerned, are as extensive as those of a
o be mortgagee of real property. If a landlord has not mentioned
ising the fact to his proposed tenant that there is a chattel mort-
gage on the furniture intended to he leased, and the mort-
b oy gagee claims possession of the gpods. the tenant would have
el the right to bring an action against the landlord.
ts or §5. Sometimes an agreement for a lease stipulates that “The
te it 8 the lease shall contain “the usual covenants.” This mode Lol gves
y ob- of expression is not safe. It is better to say that the lease
pair. shall contain the covenants provided by the Short Forms of
(‘ll;;(] Leases Act.
r e
Hord 56. Some covenants are said to be real and to run with Covenants
4 the land, while others are merely personal and do not run. ;“,i"‘l"'"".'l'f
later The expression “running with the land ™ is explained later tnd.”
os of W on. (Chapter XI.)

L.T.—2
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Oral varia- 57. In dealing with the subject of covenants it cannot be
tions of . . A
contracts 100 plainly impressed upon the reader that whatever either
not per- party requires or expects from the other should be inserted
mitted,
be allowed; the lease must speak for itself and be a com-

plete exposition of the intention of the parties.

Effect of 58. If a lease is given without any covenants, then the

eviction of 19w implies on the part of the landlord a promise that the
tenant shall peacefully enjoy the demised premises free from
interruption by himself or anyone claiming to be entitled
through him, or even claiming against him. If the tenant is
evicted by any one of these, he may not only refuse fo pay
rent accruing due after the eviction, but may bring an action
against his landlord for damages arising over the loss of his
holding. If the tenant is evicted or disturbed by a wrong-
doer, the remedy is against the wrongdoer and not against
the landlord.

59. If a tenant be evicted from any part of the demised
premises by the landlord, or anyone claiming through him,
the whole rent will be immediately suspended, and nothing
will be payable for the interval that elapsed since the last
day (quarter-day or otherwise) on which rent was payable.

60. But if the tenant be evicted from a part only of his
land by one rightfully claiming by title paramount to or
against his landlord, the rent will be apportioned, and so
much only as may be considered fairly applicable to the part
in question will be suspended.

61. But a mere entry by the landlord, if permitted by a
covenant, or even a trespass by a stranger, will not suspend
the rent. In the two latter cases the tenant will, of course,
have his remedy by action of trespass against the wrongdoer.

;’ Excep- 62. (5) The exceptions, e.g., trees in a farm lease; a salt
"% hed in a salt district; or a coal oil boring in a coal oil district.

6. Provisos 83, (6) Provisos and conditions. In a lease these are
and con- oonerally inserted for the purpose of enforcing due payment
of rent or of performance of covenants. This is generally
done by declaring the lease void or giving the landlord the
right to re-enter upon the premises in case of hreach of cove-
nants.

ditions.
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10t be

64. After a lease is executed it is, of course, competent Subse-
either

to the parties to alter it or amend it, and any alteration or !"ental-

terations
serted amendment must be construed according to the intention of or addi-
g will the parties. As above pointed out, the lease itself should he- Hons:

com- fore execution be made so perfect that nothing else is neces-

sary to ascertain what the parties intend.

n the
it the
from
titled
ant is
o pay
wction
of his
Tong-
rainst

85. In Ontario the Legislature has provided a short form S p
of lease, which is the one generally used for leases of houses |,qses
or stores. Farm leases are also often drawn on this form, Act,
but farm leases require so many special covenants that a fur- ::ﬂ
ther form for farm leases is supplied by stationers,

66. Persons who use these forms must be cautioned that Altera-
any alteration of the printed words allowed by the Act may fom ™
defeat the intention of the parties. By the statute the short
clauses are declared to stand for the more extended clauses

set out in the second column of the Act.

mised 87. These extended clauses confer certain rights on land- .

him, lords. and provide certain sccurities for tenants which may be ¢
thing lost if the parties in using short forms do not exactly adhere v
e last to the text of the statute. Great care is necessary, therefore,

ble.

that no alteration be made in the printed forms of covenants.
If either the landlord or the tenant desires to alter these cove-

»f his nants in any way, or to add further covenants, they should
to or he added hy special clauses relating to the matter in hand.
ad so

» part 68. If the transaction between the proposed landlord and gy
tenant relates to a long period, or covers valuable property mentof

3 5 s ofession
upon which improvements are to be made by ecither party, N

s al assist-
by a or if gpecial covenants are required, it is better for the persons ance.
spend interested to put the matter in the hands of a solicitor, and

urse,

instruet him to draw the necessary papers. As a general
rdoer.

rule, solicitors who are trained for the purpose are safer
guides than unlicensed conveyancers, who may or may not
understand what they are attempting to do. If the solicitor
is guilty of gross negligence or wilful misconduct, he is liable
in damages to the party who is damnified by his mistake. An

a salt
striet.

e are unlicensed conveyancer may or may not be liable according to
ment the circumstances of the case.
arally

d the
cove-

CASES.

Sir George Jessel, M.R., in Walsh v, Lonsdale, 21 Ch. D. 9, says:
There is an agreement for a lease under which possession has been
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Effect of given. Now, since the Judicature Act, the posscssion is held under
fusion of  the agreement. There are not two estates, as tiere were formerly,
Courts of  gne estate at common law by reason of the payme..t of the rent from
‘:“w. and  year to year, and an estate in equity under the agreement. There
Equity is only one Court, and the equity rules prevail in it. The tenant

:"lll"‘"':“" holds under an agreement for a lease. He holds, therefore, under the
formerly  Same terms in equity as if a lease had been granted, it heing a cas»

void at law in which both parties admit that relief is capable of being given by

under specific per! wrmance,

Statute of Since the Judicature Act, the result of a verbal lease of real pro-

Frauds. perty for more than three years, to continue until and to expire upon
a day certain, where the tenant has taken possession, is, that he is
bouna to give up possession at the end of the stipulated period with-
out any notice to quit:

Wagee v. Gilmouwr, 17 0. R. G20, 1T A, R. 27.

Effect of T'he plaintiff sued defendant for damages for refusal to admit him

verbal into possession of land, which he alleged the defendant had verbally

lease since agreed to give him a lease of for sixteen months. Held, that the

Judicature evidence failed to shew an actual letting, but that if such had |

Act. proved the plaintiff must fail under the fourth section of the Statute
of Frauds. as the action was brought in respect of an agreement for
an interest in land:

Woore v. Kay, 5 A. R. 261,

on

Effect of An agreement in writing, whereby A. agreed to rent to B, for
the Sta- three years from date, for L350 per annum, with taxes payable quar-
tute of terly during occupation, B. to spend £25 in improvements: Held, a
Frauds, lease, and not a mere agreement for a lease.

The Statute of Frauds says: A lease by parol ean only be made
where it does not exceed three years from the making thereof, 1f o
lease i= required to be in writing it must be by deed, This lease was
for three years, that is, it was for a term not exceeding thre
and therefora could be by parol. It was in writing. Writing was«
not necessary, and so the seal was not necessary either:

years,

Grant v. Lynch, 14 U, C. R. 148. Same case also reported ¢
C. P. 178 on point of surrender,

Verbal ne- As to a portion of the property, a saw mill, one B. said that on

gotiations a Saturday he rented it verbally from the plaintiff for a year, and it

do not was intended to have a written lease; but on Monday the defendant

complete & put some one else in possession and refused to let him in, after which

lease. he had nothing further to do with it. Tt was not shewn that either
the rent or the terms of the tenancy had been agreed upon. Held,
not a lease, but an agreement only, and that the defendant could not
set it up to defeat the plaintiff's title,

In this case there was no agreement in writing, and the defendant,
therefore, could not be compelled to carry out his verbal bargain. 1f
B. had taken possession there would have been a complete agreement,
but he did not, so the other party defeated his claim:

Kule v. stocks, 81 U, C. R. 47,

There was “ M., for the consideration hereinafter named, agrees to demis
noseal on  onq legse to H. these premises, ete,, for the period of three years cer-

:l'l’;:t'“"" tain, at 10s, ¢y. per day, payable monthly in advance during said

term,
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term, and with the privilege to said H. to hold the same for a further A verbal
perlod of two years, at the sawe rent, payable as aforesaid. The agreement
said IL agrees to take the said premises from said M. for the price held insuf-
and terms aforesaid, and to pay all taxes upon the said premises, pos- ficient
session to be given whenever the first monthly payment of rent is ';:‘l'l'":"}.'"
made.”  Could the above in writing (not under seal) be in any case ¢ 'J‘l"'* -
construed as more than an agreement for a lease? It could not be Spatute of
regarded as being for a term not exceeding three years from the mak- pPpauds,
ing, or, in other words, was for a term exceeding three years, and so
by the Statute of Frauds would be required to be in writing, and
therefore, by our legislation, to be under seal:

Hurley v. McDonnell, 11 U, C. R. 208,

A. leased a farm to B., upon condition that B. was to deliver to
him one-half of the wheat raised on it. B. was to harvest and thresh Agree-
and deliver the wheat to defendant’s granavy. Held, that under this ment to
agreement (hey were not partners in the wheat while it grew in the work a
field, but stood to each other in the relation of landlord and tenant; ~l‘|la:|l‘::‘ll-
and that, therefore, no legal property in the wheat could vest in A, e o

uutil B., his tenant, had threshed it and delivered to him his portion: p.ation-
Haydon v. Crawford, 3 0. 8. H83. ship
created.
I... by instrument not under seal, dated 31st October, 1 leased

0., one of the defendants, for five years. On 31st March, 1858, Notice the
he murtuu,vd the premises to the plaintiffs, and on the 8th June, 1858, "]“‘"""“f
by indenture, he again leased the same premises for five years to N. llf'?“:::;'m
0. The mortgagees brought an action for pos on of the property . ﬁr:t
against 8, O, Held, that though the indenture or June, 1838, a8 Jease in
between the parties to it, extinguished the tenancy from year to year this case
created by the instrument of 31st October, 1857, yet it did not entitle 8 0, pe.
the plaintiffs as mortgagees to succeed, they not being parties to it’ came ten-

Caverhill v. Orvis, 12 C. . 892. unt from
year to
w for
ive years,
deteemine

"

The word ** lease,” differing from ** grant " or * demise ' implies
no contract for entry and quiet possession:

Ross v. Massingberd, 12 C. P. 62, ableduring
Harvey v. Ferguson, 9 U. C. R. 431. ;"\I"hr}:;}"l:.
See Saunders v. Roe, 17 C. P. 344,
nnnun
The word * demise " in a lease raises an implied covenant to give * [ease,”
possession: cffect of,
Saunders v. Roe, 17 C. P. 344. * Demise,”
effect of.

The words “* agree to let or hire " are words of a present demise
where the contrary does not appear to be the intention in the instru- ('onstruc-

ment in which they are contained. ':":l“z:'::r
Cumming v. Hill, 6 O. 8, 303. strument,

A lease void for the creation of a term (not being executed accord-

ing to law) may be looked at to ascertain the conditions of occupation: ”}"’ use of

S
Galbraith v. Fortune, 10 C. P. 109, void :\
Lyman v. Snarr, same vol,, 462, $ }"'ril"‘“f
orm,

Mining lease considered:
Palmer v. Wallbridge, 15 8. C. R. 650.
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In an action for rent: Held, no defence that the house became
unfit for habitation in consequence of the roof admitting water, and
for want of sufficient drainage, whereby the said house became wet,
damp, unwholesome, noisome, and offensive, of which the plaintiff
had notice, and defendant thereupon quitted the same Lefore the com-
mencement of the time for which rent was demanded:

Denison v. Nation, 21 U, C. R, 57. Compare also Wilkes v.
Steele, 14 U, C. R. 570.

4
verba
speci
tenar

alteri

Plaintiff leased to defendant land in front of the city of T. with
the use of the water adjacent. The corporation, in construction of an
esplanade, cut off the access to the water. Held, that defendant was
bound to pay rent and fulfil his contract: 4

Lyman v. Snarr, 9 C. P, 104, of pr
taken

- . : 2 ing a
Damage by ice to a wharf or pier not considered to be damage &

caused by tempest, so as to bring it within the exception of * reason- h :
abie wear and tear, and accidents by fire and tempest excepted:” Iﬁr: 1
Thistle v. Union Co 29 C, P, 76, :ml‘m
Lessee of goods covenanted to restore them to the lessor, ** at the
expiration of the term, in as good order as they then were, reasonable /
wear and tear excepted,” and the goods during the term were de- that
stroyed by fire without lessee's default. Held, lessee not liable to on gi
replace: claus
Chamberlen v. Trenouth, 23 C. P, 497. the I

A. leased to B. a house for fifteen years, and during the term,
by agreement, A. therein assented to an assignment by B. to C., and
gave C. the option to purchase the fee within one year at a given
sum, payable by instalments; and C. at the time of the agreement
paid A. £50, to be on account of purchase money in case he elected to
purchase, otherwise to go for rent. There was a proviso in the origi-
nal lease that should the house be burnt the rent should cease. C.
did not purchase, and the premises were afterwards burned, at which
time, long before the expiration of the lease, the rent due was £12
10s. Held, that notwithstanding the proviso, A. was entitled to rent
until the £50 was absorbed.

Pulver v. Williams, 3 C. P. 56,

Plaintiff sued defendant for trespass, and for cutting and carry-
ing away grain. Defendant set up that the plaintiff was lessee of
the defendant under an indenture of lease; that on the negotiation
for, and execution of that lease, it was verbally agreed between them,
and the true agreement was, that the defendant should have the right
to enter and harvest the crop then in the ground sowed by him; that
when the lease was executed a reservation of such right was suggested,
but was omitted on the plaintiff’s assurance that it was unnecessary,
as the agreement between them was well understood, and defendant
would be allowed to take the crop: and that the entry in pursuance
of this agreement is the trespass complained of. Heid, to be a good
defence, for the independent verbal agr , made in consideration
of the defendant signing the lease, was good as an agreement, thougn
defendant by the fourth section of the Statute of Frauds might be
prevented from suing on it:

McGinness v. Kennedy, 20 U. C. R. 93.
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A party entered into possession and sowed a crop upon the A verbal
verbal understanding that he should have the product thereof, but no arrange-
special time for occupation was mentioned. Held, that a sufficient Went leads
tenancy was created to entitle him to such crop: to a law-

suit.
Mulherne v. Fortune, 8 C. P. 434.

As to the use of short form covenants and the necessity for not 1), .4
altering them: alter forms

See Emmett v. Quinn, T A. R. 306,
Lee v. Lorsch, 37 U. C. R. 262.

An informal document which acknowledges the receipt of rent Rucsint of
of premises for a future definite term, and under which possession is rent-I.ease
taken by the person paying the rent, is a contract of letting and hir- or agree-
ing and not merely an agreement for a lease. ment.

In the absence, in a lease, of an express covenant to repair by
the lessee, he is not liable for permissive waste, and an accidental
fire, by which the leased premises are burnt, is permissive not vol-
untary waste:

Wolfe v. MeGuire, 28 0. R. 45,

A lease with habendum for a year contained a subsequent clause Yabendum
that either party might terminate the lease at the end of the year -Repug-
on giving three months written notice prior thereto. Held, that the nant sub-
clause was repugnant to the habendum and must be rejected, and that sequent
the lease terminated at the end of the year without any notice. clause.

Weller et al. v. Carnew, 29 0. R. 400.
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CHAPTER 1V.
LODGERS.

69. Lodgers™ have in general the same rights and are sub-
ject to the same liabilities as other tenants. They are, in
fact, tenants of a different kind of holding and for a shorter
period than from year to year of a house, but they are not
tenants of a different kind. The law as to payment of rent
by a lodger, and as to remedies against him for refusing to
give up possession, are the same as in the case of a tenant of
house or lands.

A lien is given now lv_\' statute to lodging-house I\wv[wrg
by the Ontario statutes. R. 8. 0. c. 187, s. 2.
2. Every inn-keeper, boarding-house keeper, and lodging-house
keeper shall have a lien on the baggage and property of his guest,
boarder or lodger for the value or | » of any food or accommoda-
tion furnished to such guest, boarder or lodger; and in addition to all
other remedies provided by law, shall have the right in case the
remains unpaid for three months to sell by public auction the be
and property of such guest, boarder or lodger, on giving one week’s
notice by advertisement in a newspaper published in the municipality
in which the inn, boarding-house or lodging-house is situate; or in
case there is no newspaper published in the municipality, in a news-
paper published nearest to such inn, boarding-house or lodging-house
of the intended sale, stating the name of the guest, boarder or lodger,
the amount of his indebtedness, the time and place of sale and the
name of the auctioneer, and giving a description of the baggage or
r property to be sold: and after the sale the inn-keeper, the board-
house keeper, or lodging-house keeper may apply the proceeds of
the sale in the payment of the amount due to him, and the costs of
such advertising and sale, and shall pay over the surplus, if any, to
the person entitled thereto on application being made by him therefor.

me

It must be borne in mind that each set of rooms in a house
with a common outer door does not constitute separate tene-
ments with reference to the landlord’s right of distress. He
has a perfect right to break down any of his lodger’s doors

and seize and execute distress on his goods.

* There is a distinction between a lodger and a boarder. A lodger
is a person who engages rooms only. A boarder is one who engages
rooms and board, or board only. A boarder in our meaning of the
word is scarcely ever found in England. Another term common n
Ontaric is a * roomer,” that is to say, a person who engages rooms,
furnished or unfurnished, without board. These persons are strictly
lodgers.
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b 70. The mere putting a bill in the window to show that \‘t_"':-\::l

i the premises are to let, or lighting 1irqs in the rooms, Wil sesonat s
§ not prevent the ln‘mllunl_frmn recovering the rent from a taking pos
© tenant who has quitted without notice, where such is neces- """

§ sary, but if he let them, no matter for how short a time, he

% cannot claim any subsequent rent, although the rooms may

afterwards have become and remain vacant during a con-

° sub- siderable part of the time that would have been included in
ke, the proper notice.
orter
‘e not T have already stated that the tenant of furnished rooms
' rent may quit them without any notice if the furniture is unfit
ng to for use.
nt of
71, When lodgiags are let in a house it is implied, unless Use ofeon
agreed to the contrary, that the tenant should have the use ™"
1pors of those domestic conveniences which are attached rather to
the house itself than to any particular part of it. and which
house are indispensable to the use of any rooms in it as a residence.
fuest, Amongst these are the skylights and staircase window, the
‘:"',"L"]'I water closet, door bell and knocker. A distinction is made
same in the use of these conveniences where the premises are let
rzage in flats; only those conveniences which belong to a particular
'l‘;:‘l; fiat are rented therewith; means of access to each particular
w in flat being obtained by a common entrance and staircase.
ews-
,0,:‘;' 72. A tenant, if deprived of the use of any of the conveni-
ithe ences appertaining to the premises rented, has an action for
e or breach of contract, but a lodger cannot insist upon having his
:":; name painted on the outer door, or affix thereto a door-plate.
s of
-fn'r" 73. As the keeper of a l.nl]}_fin"-hnnsv has the general pos- puty of
i session and government of it, he is bound, for the protection :'“'K"“l
10use
use of the persons and property of the lodgers, to take such pre- keeper
ne- caution against fire and robbery as may reasonably be ex-
He pected from a prudent houscholder. e will be liable if they
ors incur loss in consequence of the doors not being properly
secured at night. or by improper or doubtful characters being
— permitted to assemble at late hours, or from any want of care
ger on his part in the selection of honest and competent servants.
e If, after he has exercised such care, the goods of the lodger
n have been stolen in consequence of the negligence of the
;l;; servants, the lodging-house keeper is not liable unless the

goods have been specially confided to his custody.
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LANDLORD AND TENANT.

74. 11 a lodger merely has the use of the furniture in his
rooms, the landlord retaining possession of them and looking
after and taking care of them by his own servants, the tenant
is only bound to use them himself, and to see that his family
and guests use them in a reasonable manner, If, as is some-
times the case in apartments, and most frequently where a
furnished house is taken, the tenant brings in his own ser-
vants, and has not only the use but the possession of the
furniture and household utensils, he would be hound also to
see that ther care and preservation are properly attended to,
and to return them at the expiration of his tenancy in good
order and condition, deteriorated only by ordinary wear and
tear and reasonable use. If such a tenant receives plate,
linen, ete., and agree “to leave them as he found them.” he
must return them clean, if he received them in that state.

75. Tn cases of taking or letting furnished houses, it is
best to affix to the lease an inventory of the articles taken
over, which should be checked over and signed by both parties,
g0 as to prevent mistal If this inventory is not made dis-

putes arce certain to arise,

76. 1t must be remembered that an agreement for the
letting of lodgings is a contract for an interest in land within
the Statute of Frauds, and that unless it is reduced to writ-
ing no action can be maintained upon it against the person
who has agreed to take apartments, but has never entered
and taken possession of them, and has refused to pay the rent
agreed upon.

77. A lodging-house keeper has no right to eject by forci-
ble means or with the aid of a policeman, a lodger who in-
gists on remaining after the conclusion of his term, or the
expiration of a proper notice to quit. But he will, in such
a case, be justified in taking advantage of his tenant’s tem-
porary absence to fasten up the doors of his apartments and
to prevent his returning to them. He must of course, in that
case, be ready to deliver to the tenant on his return any pro-
perty which he has left there.

78, If a lodger desert his apartments without paying his
rent, and leave property there, the landlord will be perfectly
safe in selling it, and applying the proceeds to the discharge
of the rent, after giving the owner reasonable notice of his
intention to do so by public advertisement ; but the landlord
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LODGERS.

must have very good grounds for believing that the lodger
has really deserted the premises and left his goods, and that
he has no intention to return and claim them.

79. The provisions of the law now relating to the seizure Seizure of
of lodgers’ goods for rent due by their landlord are very clear. J8Ts
The following are the statutory provisions on the subject. rent.

They form gections 39 to 42 of the Landlord and Tenant Act
(R. 8. 0. ¢ 170):

If a superior landlord shall levy, or authorize to be levied, a dis-
tress on any furniture, goods or chattels, of any boarder or lodger,
for arrears of rent due to the superior landlord by his immediate ten-

l|:l!.0, ant, the boarder or lodger may serve the superior Invmllurd or the
» 2 hailiff, or other person employed by him to levy the distress, with a
"7 he deciaration in writing, made by the boarder or lodger, setting forth
te. % that the immediate tenant has no right of property or beneficial inter-
est in the furniture, goods or chattels so distrained, or threatened to
s be distrained upon, and that such furniture, goods or chattels, are
1t 18 the property or in the lawful possession of such boarder or lodger;
aken and also setting forth whether any, and what amount, by way of rent,
rties, @@ Dboard, or otherwise, is due from the boarder or lodger to the said
immediate tenant; and the boarder or lodger may pay to the superior
landlord, or to the bailiff or other person employed by him as afore-
said, the amount, if any, so due as last aforesaid, or so much thereof
as shall be sufficient to discharge the claim of the superior landlord;
the "IH! to such declaration shall be annexed a correct inventory, sub-
" ; seribed by the boarder or lodger, of the furniture, goods and chattels
thin b referred to in the declaration.
vrit- If a superior landlord or a bailiff, or other person employed by
rson & him, after being served with the before-mentioned declaration and in-
ared ventory, nnd. after the boarder or lodger shall have paid or tendered
to the superior landlord, bailiff, or other person, the amount, if any,
rent which by the last preceding section the boarder or lodger is author-
ized to pay, shall levy or proceed with a distress on the furniture,
goods or chattels of the boarder or lodger, the superior landlord, bailiff
or other person, shall be deemed guilty of an illegal distress, and the
hoarder or lodger may replevy such furniture, goods or chattels, in
any Court of competent jurisdiction, and the superior landlord shall
also be liable to an action at the suit of the boarder or lodger, in which
action the truth of the declaration and inventory may likewise be in-
quired into,

Any payment made by a boarder or lodger pursuant to section
39 of this Act, shall be deemed a valid payment on aceount of the
amount due from him to the immediate tenant mentioned in the said
section,
~ The declaration hereinbefore referred to shall be made under and
in accordance with the Canada Evidence Act, 1803,

dis-




CHAPTER V,
SHORT FORMS OF LEASES.

80. The statute respecting Short Forms of Leases is
1. S. 0. ¢ 125. It consists of three sections and two sched-
A and B. Schedule A is a brief form of lease, Schedul
B is divided into two columns. The first column containg
the short form covenants. The second column contains the
long form to which the corresponding short form is equiva-
lent. The Act provides:

(1) Where words in the short form are used they have
the same effect as the long form.

(2) A lease, although it fails to take effect under the Act,
may be good as between the parties. That is, the Court is
hound, in case of dispute, to try and construe the parties’
language so as to make it effectual, if it can.

(3) Covenants not to assign or sublet without leave run
with the land, and bind heirs. executors, administrators and
assigns of the lessee, whether mentioned or not, unless other-
wise expressly provided, and a proviso for re-entry applies
to breaches of either an affirmative or negative covenant.

By section 12 of R. 8. 0. e. 119, every “lease,” (which
is included in the term “ conveyance,”) is extended as follows:

12. (1) Every conveyance of land, unless an exception is specially
made therein, shall be held and construed to include all houses, out-
houses, edifices, barns, stables, yards, gardens, orchards, commons,
trees, woods, underwoods, mounds, fences, hedges, ditches, ways,
waters, watercourses, lights, liberties, privileges, easements, profits,
commodities, emoluments, hereditaments, and appurtenances whatso
ever to the lands therein comprised belonging or in any wise apper-
taining, or with the same demised, held, used, occupied, and enjoyed
or taken or known as part or parcel thereof; and if the same purports
to convey an estate in fee, also the reversion or reversions, the re-
mainder and remainders yearly and other rents, issnes and profits of
the same lands, and of every part and parcel thereof: and all the estate
right, title, interest, inheritance, use, trust, property, profit, pos-
session, claim, and demand whatsoever of the grantor in, to, out of,
or upon the same lands, and every part and parcel thereof with their
and every of their appurtenances.

(2) Except as to conveyances under the former Acts relating to
short forms of conveyances, this section applies only to conveyances
made after the first day of July, 1886.
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SHORT FORM LEASE.

The les

e itself (Schedule A) runs thus:

This Indenture, made the day of in the year of our
Lord one thousand eight hundred and . in pursuance of the Act
respecting Short Forms of Leases.

Between of the first part; and of
the second part,

Witnesseth, that in consideration of the rents, covenants and
agreements, hereinafter reserved and contained, on the part of the
said party (or parties) of the second part, his (or their) executors,
administrators and assigns, to be paid, observed and performed, he
(or they) the said party (or parties) of the first part, hath or have
demised and leased, and by these presents do (or doth) demise and
lease unto the said party (or parties) of the second part, his (or their)
executors, administrators and assigns, all that messuage or tenement,
situate (or all that parcel or tract of land) situate, lying and being
(here insert a description of the premises, with sufficient certainty).

1 is
sched-
hedule
mtains
ns the
quiva-

* have To have and to hold the said demised premises for and during
the term of to be computed from the day of one
thousand eight hundred and , and from thenceforth next en-
sting, and fully to be complete and ended,

e Act,
urt is

irties’

Yielding and paying therefor yearly, and every year during the
said term hereby granted, unto the said party (or parties) of the first
part, his (or their) heirs, executors, administrators or assigns, the
sum of to be payable on the following days and times, that is
to say, ete., the first of such payments to become due and he
made on the day of next,

e run
3 and
sther-
plies
t.

81. The covenants (Schedule B) are as follows: The
short form in large type is followed by its corresponding
long form type.

. (1) The said (lessee) covenants with the said (lessor) to
vhich !
pay rent:

OwWSs: o
And the said lessee doth hereby, for himself, his he executors,
administrators and assigns, covenant with the said lessor, that he, the
said lessee, his executors, administrators and assigns, will during the
said term pay unto the said lessor the rent hereby reserved in manner

cially
, out-
mons,

M'l_.‘t’“. hereinbefore mentioned without any deduction whatsoever.
‘olhits,

atso (See the chapter on Rent.)

nper-

;“);';[ (2) And to pay taxes, except for local improvements,

> re- And, also, will pay all taxes, rates, duties and assessments what-
s of soever, whether municipal, parliamentary, or otherwise, now charged,
or hereafter to be charged, upon the said demised premises, or upon
the said lessor on account thereof, except municipal taxes for local
improvements or works assessed upon the property benefited thereby.

(See chapter on Taxes.)

(3) And to repair. reasonable wear and tear and damage
by fire, lightning and tempest only excepted.




30 LANDLORD AND TENANT.

And, also, will during the said term well and sufficiently repair, hewed,
maintain, amend and keep the said demised premises with the ap- of the
purtenances in good and substautial repair, and all fixtures anl or fire
things thereto belonging, or which at any time during the said term ¢
shall be erected and made by the lessor, when, where, and so often as (*
need shall be, reasonable wear and tear and damage by fire, lightning
and tempest only execpted. (¢

In Holderness v. Lang, 11 U. C. R. 1, it was held that the repail
tenant was bound to keep in repair not only the demised |§ ‘W‘
premises, but also impliedly all fixtures and things erected lightx

or made during the term which he had a right to erect or A
make. This decision is embodied in clause (3) as it stands. "‘:::fl'
In a lease for years of premises made to G., his executors lhe;‘-f‘

. . . o a

and assigns, and assigned by G. as to the residue of the term ;:;mis
to the defendants, was contained after the usual covenants will,

to yield up the same in good repair, the following proviso: sufficic
’ o o tear a

A s “ Provided always, that nothing herein contained shall be (8
y ; . £
:'"':fl Mt deemed or taken, or construed to be deemed or taken, in any

'vvlu-lrnl way to compel the said G., his executors, administrators or
lability to - fvn 1ldi w) wxnirati e
repair (o 8981gNS, to give up the buildings at the expiration thum[;
k-xlnl pre- which are all wooden and liable to decay, in as sound and
cedent.)

signs,

over, (
any of
person
lessor,

T
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good a state as they now are; but such buildings are not to
be wilfully or negligently wasted or destroyed; necessary
repairg, however, for the preservation of the said buildings
to be done and performed by the said G., at his own proper
cost and charge.” Held, that the words recited constituted a
covenant, and that such covenant ran with the land and
bound the assignees of the lease, though assigns were not ex-
pressly mentioned in the instrument: Perry v. Bank of U. C.,
16 C. P. 404.

(See chapter on Waste.)
(4) And to keep up fences:

And, also, will from time to time during the said term keep up
the fences and walls of or belonging to the said premises, and make
anew any parts thereof that may require to be new made in a good
and husband-like manner, and at proper seasons of the year.

In this country the removal of a fence on a farm from
one place to another is not necessarily a breach of a covenant
to repair and keep fences in repair. Whether it would be so

or not is a question of fact in each case: Leighton v. Medley.
1 0. R. 207.

(5) And not to cut down timber:

And, also, will not at any time during the said term hew, fell, o |
cut down, or destroy, or cause, or knowingly permit or suffer to be Faw
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repair,
he ap-
es anl
d term
ften as
thtning

hewed, felled, cut down or destroyed, without the consent in writing
of the lessor, any timber or timber trees, except for necessary repairs,
or firewood, or for the purpose of clearance, as herein set forth,

(See as to tapping of trees the chapter on Waste.)

(6) And that the said lessor may enter and view state of

at the |8 repair, and that the said lessee will repair according to notice
mised @ in writing, reasonable wear and tear and damage by fire,
rected B lightning and tempest only excepted.

eet or And it is hereby agreed, that it shall be lawful for the lessor

and his agents at all reasonable times during the said term to enter

tands. the said demised premises to examine the condition thereof; and fur-

wutors ther, that all want of reparation that upon such view shall be found,
term and for the amendment of which notice in writing shall be left at the

premises, the said lessee, his executors, administrators and assigns,
nants will, within three calendar months next after sucn notice, well and

sufficiently repair and make good accordingly, reasonable wear and
tear and damage by fire, lightning and tempest only excepted.

(See chapter on Waste.)

801
all be
1 any
rs or
reof,

and
ot to
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ted a

() And will not assign or sublet without leave:

And, also, that the lessee, his executors, administrators and as-
signs, shall not nor will during the said term assign, transfer or set
over, or otherwise by any act or deed procure the said premises, or
any of them, to be assigned, transferred, set over, or sublet unto any
person or persons whomsoever without the consent in writing of the
lessor, his heirs or assigns, first had and obtained.

This covenant runs with the land. (See note at head of
and chapter, also directions at end.)

i

I ex- Conditions that the tenant shall not assign without the
ol landlord’s license, and also that he shall not underlet, are
frequently inserted in leases in order to prevent the tenant
from parting with his interest in the premises to an insol-
vent person, or to one of bad character. Unless, however,
special words are inserted such a condition will not be broken
by an “assignment by operation of the law.” that is to say,
where the tenant’s interest in the lease is sold by the sheriff
under an execution, or if he makes a voluntary assignment
for the benefit of creditors. Tf the lease require the land-
lord’s license to be in writing, a license hy word of mouth
\ant will not bind him. A tenant may, however, still remain
> 80 liable to an action for damages for breach of the covenant
ley, not to assign. Neither a condition that the lessee shall not
underlet, nor a covenant to the same effect, are violated by

p up
nake
good

rom

his taking lodgers. "(
(See onto Hospital Trustees v. Donhw
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LANDLORD AND TENANT.

When a lease containing a covenant against assignment
without the consent of the lessors is so as:

gned, the assign-
ment containing a covenant by the assignee to pay the rent
and indemnify the

assignor, and the assignee goes into pos-
session of the demis

d premises, he is bound by his covenant,
and is liable, notwithstanding the non-assent of the lessors,
to repay to the assignor rent accruing due after the assign-
ment paid by the assignor to the lessors, under threat of legal
proccedings: Brown v. Lennox, 22 A. R. 442,

(8) And that he will leave the premises in good 1epair,
reasonable wear and tear and damage by fire, lightning or
tempest only excepted.

And further, the lessee will, at the expiration or other sooner
determination of the said term, peaceably surrender and yield up unto
the said lessor the said premises hereby demised, with the appurte
nances, together with all buildings, erections and fixtures erected or
made by the lessor thereon, in good and subs
tion, reasonable wear and tear, damage

only, excepted

ntial repair and condi
by fire, lightning or tempest

(See cases on destruction of property under chapter on
Rent.)

(9) Provided that the lessee may remove his fixtures:

Provided always, and it is hereby expressly agreed, that the lessee
may, at or prior to the expiration of the term hereby granted, take,
remove, and carry away from the premises hereby demised all fix
tures, fittings, plant, machinery, utensils, shelving, counters, safes
or other articles upon the said premises in the nature of trade or

tenant's fixtures, or other articles belonging to or brought upon the
vid premises by the said lessee, but the lessee shall in such removal
do no damage to the said premises, or shall make good any damage
which he may oceasion thereto,

(See chapter on Fixtures.)

(10) Provided that in the event of fire, lightning or tem-
pest, rent shall cease until the premises are rebuilt:

P'rovided, and it is hereby declared and agreed

that in case the
premises hereby demised, or any part thereof, shall

any time during
the term hereby agreed upon be burned down or damaged by fire
lightning or tempest, so as to render the same unfit for the purpose
of the said lessee, then, and so often as the same shall happen, the
rent hereby reserved, or a proportionate part thereof according to the
nature and extent of the injuries sustained, shall abate, and all or
any remedies for recovery of said rent, or such proportionate part
thereof, shall be suspended until the said premises shall have been
rebuilt or made fit for the purposes of said lessee,

By the provico in the lease in case of the mill demised
being accidentally burned the rent was thenceforth to cease
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The mill was so burned on the 5th March. The rent was and des-

payable in advance, and was due on the 1st of March. The
tenant had to pay the rent although the premises were burned
on the 5th: Ryerse v. Lyons, 22 U. C. R. 12.

(11) Proviso for re-entry by the said (lessor) on non-
payment of rent or non-performance of covenants:

Provided always, and it is hereby expressly agreed, that if and
whenever the rent hereby reserved, or any | thereof, shall be unpaid
for fifteen days after any of the days on which the same ought to have
been paid, although no formal demand shall have been made thereof, or
in case of the breach or non-performance of any of the covenants or
agreements herein contained, on the part of the lessee, his executors,
administrators, or assigns, then, and in either of such cases, it shall
be lawful for the lessor at any time he fter, into and upon the said
demised premises, or any part thereof, in the name of the whole to

re-enter, and the same to have & sses< and enjoy as of hi
or their former estate, anything hereinafter contained to the con-

trary notwithstanding,

(See chaptir on Forfeiture and Re-entry.)

(See also text at head of this chapter.)

(12) The said lessor covenants with the said lessee for
quiet enjoyment:

And the lessor doth hereby, for himself, his heirs, executors, ad-
ministrators and assigns, covenant with the lessee, his executors,
administrators and assigns, that he and they paying the rent hereby
reserved, and performing the covenants hereinbefore on his and thewr
part contained, shall and may peaceably possess and enjoy the said
demised premises for the term hereby granted, without any interrup-
tion or disturbance from the lessor, his heirs, executors, administra
tors and assigns, or any other person or persons lawfully claiming
by, from, or under him, them, or any of them.

Covenants for quiet enjoyment, though apparently
directed to the protection of the tenant, really limit the lia-
hility of the landlord. For, if there were no such covenant
in the lease, the law would imply one on the part of the land-
lord to protect the tenant from all disturbance in his holding
by the landlord, or by those claiming under him, or by those
claiming by title paramount to him (that is, by an adverse
and better title). But as these covenants are usually framed,
the landlord only engages to protect the tenant from being
ejected either by himeelf or by those claiming under him.

Where plaintiff (lessee) was evicted by title paramount
to lessor: Held, he could not recover. The above covenant is

L.T.—3

truction of
prope rty
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limited to acts of lessor and those claiming under him: Davis
v. Pitchers, 24 C. P. 516. See Snarr v. Baldwin, 11 C. P.

353.

Defendant having executed a lease of certain premises to
plaintiff, containing the ordinary statutory covenant for quiet
enjoyment, plaintiff was subsequently ejected by the assignee
of mortgages thereon created prior to the lease, and thereupon
sued defendant for breach of the covenant: but, held, that
he could not recover as the assignee of the mortgages was not

Ccov

8¢

a person claiming “by, from or under” the defendant, but Il::l \1.‘1
under the defendant’s predecessor in title; held, also, that the p
the fact that defendant had taken the land subject to the coveh
mortgages and was to pay them off, did not extend her lia- be'wa
bility under the covenant : Bellamy v. Barnes, 44 U. C. R. 315. porta

The following are the statutory directions for the use of l\‘;l\:":]‘

the above ghort forms. The first column. covenants are in

large type above the second column in small type: S

altho

1. Parties who use any of the forms in the first column of this the m
schedule may substitute for the words * lessee” or * lessor ” any }
name or names (or other designation), and in every such case corre In the

sponding substitutions shall be taken to be made in the corresponding the p

forms in the second column, tenan

2. Such parties may substitute the feminine gender for the mascu- 8 8 %
line, or the plural number for the singular, in the forms in the first the le
column of this schedule, and corresponding changes shall be taken rent),
to be made in the corresponding forms in the second column, letter

3. Such parties may introduce into or annex to any of the forms these
in the first column any express exceptions from, or express qualifica 206 of

tions thereof, respectively; and the like exceptions or qualifications
shall be taken to be made from or in the corresponding forms in the
second column.

83

lions

4. Where the premises demised are of freehold tenure, the cove-
nants 1 to 8 shall be taken to be made with, and the proviso 11 to T
apply to, the heirs and assigns of the lessor; and where the premises a lesse
demised are of leasehold tenure, the said covenants and proviso shall on loss
be taken to be made with, and apply to, the lessor, his executors, ad the th
ministrators and assigns. perty «
in resp
5. Where the word lessor oceurs in the second column of this person
schedule, it shall be held to include the heirs and assigns of the lessor covena
if the premises demised are of freehold tenure, and to include th with t

heirs, executors, administrators and assigns of the lessor if such prem-
ises are of leasehold tenure: and where the word lessee oceurs in the W

said second column, it shall be held to include the executors, admin a lease

istrators and assigns of the lessee. to insu
with t
or his

comple
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CHAPTER VI

COVENANTS NOT IN THE STATUTORY
FORM OFTEN USED.

SHORT

82. Leases frequently contain covenants on the part of Covenant
the lessee to keep the premises insured; the name of the office :,;\‘:",:"i
in which the insurance is to be effected and the amount of
the policy being also generally stated. Questions on these
covenants very often arise in practice, and it may, therefore,
be well for the tenant to bear in mind some of the most im-
portant points decided in relation to his liabilities. When a
lessee has covenanted to insure and keep premises in-
sured, it will be a breach of the covenant to allow them to
remain uninsured for ever so short a period. and that, too,
although no fire occur or damage be done to the premises in
the meantime. T will also be a breach of covenant to insure
in the name of the tenant only, when the lease stipulates that
the policy shall be in the joint names of the landlord and
tenant.  And as the breach of this covenant continues so long
as a state of things exists inconsistent with the provisions of
the lease, any sanction, express or implied (as by receipt of
rent), which the landlord may give to a departure from the
letter of the covenant, will only apply to what is past. But
these matters may be condoned by the Court under section
26 of the Judicature Act, hereafter quoted.

83. In a Canadian Act passed in 1865 the following sec-
tions were included (8, 9, 10):

The person entitled to the benefit of a covenant on the part of [essor to
a lessee or mortgagor to insure against loss or damage by fire shall, have bene-
on loss or damage by fire happening, have the same advantage from fit of an
the then subsisting insurance relative to the building or other pro- informal
perty covenanted to be insured, effected by the lessee or mortgagor 'Msurance.
in respect of his interest under the lease or in the property, or by any
person claiming under him, but not effected in conformity with the
covenant, as he would have from an insurance effected in conformity
with the covenant,

Where on a bona fide purchase, after the passing of this Act, of Protection
a lo'-usvlmld interest containing a covenant on the part of the lessee of purchas-
to insure against loss or damage by fire, the purchaser is furnished er against
with the written receipt of the person entitled to receive the rent, forfeiture
or his agent, for the last payment of the rent accrued due before the ERINY
completion of the purchase, and there is subsisting at the time of the POVES
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completion of the purchase an insurance in conformity with the cove- also
nant, the purchaser, or any person claiming under him, shall not be
subject to any liability by way of forfeiture or damage, or otherwise,
in respect of any breach of the covenant committed at any time before expe
the completion of the purchase, of which the purclhiaser had not notice insu
before the completion of the purchase; but this provision is not to
take away any remedy which the lessor or his legal representatives seen
may have against the lessee or his legal representatives for breach of ther
covenant, lord

not

The preceding sections shall be applicable to leases for a term the
of years, absolute or determinable on a life or lives, or otherwise, and
also to a lease for the life of the lessee, or the life or lives of any
other person or persons,

§
the 1

84. These sections were included in the Landlord and is a
Tenant Act in the revision of 1877. They were repealed by ture
49 Viet. c. 20, 8. 16 (9). The first one was considered of not
much value, because the Imperial statute, 14 Geo. I1L. ¢. 78,

8. 83 (which provided that insurance money might be applied follo
in rebuilding on request of any party interested or on suspi- 1
cion of arson), was declared to be in force in Ontario. Thix ture

Imperial statute was repealed by 50 Vict. e. 26, s. 154, and again

. - . . ¥ . : happe
there is no similar section in any of our Ontario Acts provid- Gltts
ing for the case of lessees, although there is for mortgagees. gross

The only section covering the point, which it will be seen does applic
not extend as widely as the one quoted, is section 4 of the Act e
respecting Mortgages (R. 8. O. c. 121). It is as follows: 8!

All money payable on an insarance to a mortgagor shall, if the tenan
mortgagee so requires, be applied by the mortgagor in making good exere

the loss or damage in respect of which the money is received. burne

(2) Without prejudice to any obligation to the contrary imposed held
by law or by special contract, a mortgagee may require that all
money received on an insurance be applied in or towards the dis-
charge of the money due under his mortgage.

tain ¢

9
and b
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seript
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85. The term “mortgagor” includes any person from
time to time deriving title under the original mortgagor, or
entitled to redeem a mortgage according to his estate, in-
terest or right in the mortgaged premises. It, therefore,
includes a tenant, because a tenant is entitled to redeem a
mortgage. If, therefore, there is an insurance on the prem-
ises effected by the tenant, loss payable to the landlord, and
there is a mortgage on the premises, the holder of the mort-
gage can call on the tenant under this section to expend the
money in making good the loss or paying it on the mortgage.

86. Suppose there is, on the part of the tenant, an un-
qualified covenant to pay rent, so that if the premises were 91
destroyed by fire the liability for rent would continue, and agreer
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also an insurance effected by the landlord. The latter could
not insist on his tenant continuing to pay rent and refuse to
expend the insurance money in repairing the premises, The
insurance money would represent the property. It will be
seen that the Act above quoted refers only to insurance where
there is a mortgage on the premises. Dealings between land-
lord and tenant relating to insurance are not provided for by
the Act.

rm
o 87. Section 8, above quoted, is probably provided for by
the next quoted section of the Judicature Act, but section 8
is a positive remedial clause, while the section of the Judica-
ture Act is optional.

88. Section 30 of the Judicature Act, R. S. 0. s, 51, is as Relief

against
follows: forfeiture

2 . . ¢ 2 for breach
pi I'he High Court shall have power to relieve against a forf('l-‘:,!c“::_" g
his ture for breach of a covenant or condition in any lease to insure yang to in.

against loss or damage by fire where no loss or damage by fire has sure in cer-
happened, and the breach has, in the opinion of the Court, been com- tain cases,
mitted through accident or mistake, or otherwise, without fraud or
‘08, gross negligence, and there is an insurance on foot at the time of the
es application to the Court in conformity with the covenant to insure,

\ct upon such terms as to the Court may seem fit,

: 89. Where the landlord covenanted to insure, and the "'i'"“’;“t"”
p : s vight to

the tenant had the option to purchase, and before the time for hring

ood exercising the option expired the demised premises were action.

burned, the landlord receiving the insurance money, it was
held that the tenant, on exercising the option, could not sus-
Hor tain a claim to the insurance money as part of his purchase.

90. A covenant not to carry on certain specified trades Covenant
and businesses, or any obnoxious or offensive trades and busi- [0t |
nesses generally, is very common in leases of the better de- business
scription of house property. As to the trades enumerated, ,',""“,'.f,"':,‘d
no difficulty can, of course, arise; but in construing the gen- cred a nui-
eral words “any offensive trade or business,” the Courts will **e®
look to the character of the loca'ity. The landlord does not

waive his right to forfeit a lease for the breach of such a cove-

nant by accepting rent for however long a time, unless, in-

deed, he allow the lessee to spend money on the improvement

ge of the premises in the faith that his lease is subsisting and
perfectly valid.

91. Covenants for renewal of leases are considered as real pOTEARG
agreements and run with the land, and therefore will affect newal.
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even the legal interest of those who take the estate with notice
of such leases and covenants. A covenant for perpetual re-
newal entered into by a person having a limited interest in
lands does not bind the estate.

the
neci

Arn

92. The leaning of the Courts is against perpetual re-
newals ; and, therefore, in order to establish this construction
the intention must be unequivocally expressed. A proviso
in general terms that the lease to be granted shall contain
the same covenants and agreements as the lease containing
the covenant, has been repeatedly held not to extend to the
covenant for renewal.

und

con

rene
the
unde
all 1
at o
inv
to t
rentt
ther
ages
pris
least
chie
remi
men
rent
exee
such
forn
case
prin
with

93. But, where a lease contained a covenant to execute a
renewed lease at the same rent, and subject to the same cove-
nants, “including this present covenant,” it was held that
this was a covenant for perpetual renewal, and that the
lessee was entitled to have inserted in the renewed lease a
covenant for renewal in the same words as that in the original
lease.

94. Any construing of a covenant for renewal as a per-
petual one by equivocal acts of the parties will not now be
allowed.

95. One of two lessees has no single right of renewal.

96. The right to renew may be forfeited by not applying
for renewal in time. It may algo be forfeited by non-per-
formance of covenants. If the covenant to renew is to be
acted upon “in case the lessee’s covenants are duly per-
formed,” it is construed strictly against the lessce, and will
not be specifically performed if the lessor have a right of
action for the breach of covenant to repair, although the
repair be but small. ‘If there are any repairs wanted at all
the lessee should have them done before applying for the
renewal.

97. A lease renewed by an executor or trustee in his own
name, even in the absence of fraud, and upon the refusal of
the lessor to grant a new lease to the cestui que trust, will be
ordered to be held in trust for the person entitled to the old

lease. esta
the

98. A partner renewing a lease of the partnership prem- “\wl;
Act

ises in his own name will be held a trustee of it for the firm.
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99. In case of sub-leases by 4 Geo. IL. c. 28, s. 6, where Subleases
there are parcels leased out to several sub-tenants, it is not
necessary on a renewal for all the sub-tenants to surrender.

A new lease may be made without any surrender by them.

Chief leases may be renewed without surrendering all the
under-leases,

The clauses of 4 Geo. II. ¢. 28, ahove referred to are now
contained in R. 8. 0. c. 342 and are as follows:

25. In case any lease shall be duly surrendered in order to be Chief
renewed, and a new lease made and executed by the chief landlord, leases may
the same new lease shall, without a surrender of all or any of the ‘jf""]'“““"“‘
under-leases, be as good and valid to all intents and purposes as i :::"::::”
all the under-leases derived thereout had been likewise surrendered, }llu all ‘the
at or before the time of taking of such new lease; and every person gpders
in whom any estate for life, or lives, or for years, shall from time leases,
to time be vested by virtue of such new lease shall be entitled to the
rents, covenants, and dnties, and have like remedy for recovery
thereof, and the under-lessees shall hold and enjoy the messu-
ages, lands, and tenements in the respective under-leases com-
prised, as if the original leases, out of which the respective under-
leases are derived, had been still kept on foot and continued, and the
chief landlord shall have, and be entitled to, such and the same
remedy by distress, or entry, in and upon the messuages, lands, tene-
ments, and hereditaments, comprised in any such under-lease, for the
rents and duties reserved by such new lease, so far as the same
exceed not the rents and duties reserved in the lease out of which .
such under-lease was derived, as they would have had in case such
former lease had been still continued, or as they would have had in
case the respective under-leases had been renewed under such new
principal lease, any law, custom, or usage to the contrary hereof not-
withstanding. 4 Geo. 11. ¢ 28, s. 6.

(See R. 8. 0. ¢. 170, 8. 10.)

26. Where any person who, in pursuance of any covenant or e .o
agreement in writing, might, if within Ontario and amenable to the |,‘,,'"“| to
process of the High Court of Justice, be compelled to execute any penew are
lease by way of renewal, shall not be within Ontario, or not amen- out of Ont-
able to the process of the said Court, it shall be lawful for the said ario the re-
High Court of Justice, by an order to be made upon the petition or newals
motion of any person entitled to such renewal (whether such person May be
be, or be not, under any disability), to direct such person as the said made by a
Court shall think proper to appoint for that purpose, to accept u,‘:“,“;':t a
surrender of the subsisting lease, and make and execute a new lease hly"tl'm] “
in the name of the person who ought to have renewed the same; and Courtin
such deed, executed by the person to be appointed as aforesaid, shall the name
be as valid as if the person in whose name the same shall be made of the per-
had executed the same, and had been alive, and not under any dis- %on who
ability, and had himself exccuted the same; but in every such case CURht to
it shall be in the discretion of the said Court, if under the circum- h“";d""
stances it shall seem requisite, to direct an action to be brought to HENRE
establish the right of the party secking the renewal, and not to make
the order for such new lease unless by the judgment to be made in
such cause, or until aftersuch judgment shall have been made. Imp.

Act, 11 Geo, IV., and 1 Wm. IV, ¢, 65, s. 18,
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27. No renewed lease shall be executed by virtue of section 20,
in pursuance of any covenant or agreement, unless the fine (if any),
or the sum or sums of money (if any), which ought to be paid on
such renewal, and the things (if any) which ought to be performed
in pursuance of such covenant or agreement by the lessee or tenant,
be first paid, and performed, and counterparts of every renewed lease
to be executed by virtue of this Act, shall be duly executed ty
the lessee. lmp. Act, 11 Geo. 1V, and 1 Wm, 1V, ¢. 65, 8. 20,

28. All fines, premiums, and sums of money, which shall be had,
received, or paid for, or on account of, the renewal of any lease,
by any person out of Ontario, or not amenable as aforesaid, after a
deduction of all necessary incidental charges and expenses, shall be
paid to such person, or in such manner, or into the High Court of
Justice to such account, and be applied, and disposed nf as the mll'l
Court shall direct. Imp. Aet, 1T Geo, 1V, and 1 Wm.

20, The High Court of Justice may order the costs and expenses
of, and relating to the petitions, orders, directions, conveyances, and
transfers, to be made in pursuance of section 26, or any of them, to
be paid and raised out of, or from, the lands, or the rents, in respect
of which the same respectively shall be made in such manner as the
said Court shall think proper. Imp, Act, 11 Geo, IV.,.and 1 Wm. 1V,
c. 65, s. 85.

The following sections, which were passed in order to pre-
vent fraudulent tc(]mi('nlities on the part of troublesome
tenants are re-enacted by R. 8. 0. c. 342.

23. Every attornment of any tenant of any messuages, lands,
tenements, or hereditaments, within Ontario, to any stranger claim-
ing title to the estate of his landlord, shall be absolutely null and
void to all intents and purposes whatsoever; and the possession of
his landlord or lessor shall not be deemed, or construed to be, y
wise changed, altered or affected, by any such attornment; provided
always, that nothing herein contained shall extend to vacate, or affect,
any attornment made pursuant to, and in consequence of, some judg-
ment or order of a Court, or made with the privity and consent, of
the landlord or lessor, or to any mortgagee, after the mortgage is
become forfeited. 2 Geo, II. c. 19, 5. 11.

24, (1) All grants or conveyances of any rents, or of the rever-
sion, or remainder, of any messuages or lands, shall be good and
effectual to all intents and purposes without any attornment of the
tenant of the land out of which such rent shall be issuing, or of the
particular tenant upon whose particular estate any such reversion
or remainder shall and may be expectant, or depending, as if his
attornment had been had, and made. 4 & 5 Anne, ¢. 3 (or ¢. 16 in
Ruffhead’s ed.), s. 9.

(2) No tenant shall be prejudiced, or damaged, by payment of any
rent, to any grantor, or conusor, or by breach of any condition for non-
payment of rent, before notice shall be given to him of such grant
by the conusee, or grantee. 4 & 5 Anne, ¢. 8 (or ¢. 16 in Ruffhead’s
ed.), s. 10
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100. A lease sometimes contains a clause enabling the Right to
tenant iving certain notice to the landlord, t oo -
enant, upon giving certain notice to the landlord, to pur- eversion.
chase the reversion. Such a clause is always for the interest
of the tenant, and binds him to nothing, and allows a trial

of the demised premises.

101. Leases frequently provide for the referring of dif- Referring
ferences as to the amount to be paid for improvements, ete., phor "
p I ) s ences,

and in farm leases for crops, to two persons, one chosen by

the landlord, the other by the tenant. If these persons are
arbitrators, the submission can be made a rule of Court. If

they are valuers, to decide by the use of their own eyes, skill

and knowledge, it is otherwise. Whether they are valuers

or arbitrators depends on the language used.

102. We now come to covenants which, under present :":';.::‘;:‘,:{“

legislation, are always to be implied (R. 8. 0. ¢. 119, &, 17): plied.

(1) In a conveyance made on or after the 1st day of July, 188G, On con-
there shall, in the several cases in this section mentioned, be deemed veyance
to be included, and there shall in those several cases be implied for value
- covenants to the effect in this section stated hy the person, or hy DY bene
each person who conveys, as far as regards the subject matter, or ""“‘I_
share of subject matter, expressed to be conveyed by him with the "'
person, if one to whom the conveyance is made, or with the persons
jointly if more than one, to whom the conveyance is made as joint
tenants, or with each of the persons, if more than one, to whom the
a- conveyance is made as tenants in common, that is to say:

(@) In a conveyance for valuable consideration, other than a
| mortgage, the following covenants by the person who conveys, and
is expressed to convey as beneficial owner (namely):

Covenants for right to convey;

Quiet enjoyment;

Freedom from incumbrances; and

Further assurance;

r- According to the tenor and effect of the several and respective forms
Wl of covenants for the said purposes set forth in Schedule B to the Act
™ respecting Short Forms of Conveyances, and therein numbered 2, 3,

he 4, and b, respectively, subject to the directions in the said schedule
m contained.

(b) In a conveyance of leasehold property for valuable consid- On con-
eration, other than a mortgage, the following further covenant by the veyance of
person who conveys, and is expressed to convey as beneficial owner leasehold

% for value
(namely); by bene-
That, notwithstanding anything by the person who so conveys, (t:ﬁ,';:}”
made, done, executed or omitted, or knowingly suffered, the lease or _
grant creating the term or estate for which the land is conveyed is Validity
at the time of conveyance a good, valid, and effectual lease or grant of lease.

of tlie property conveyed, and is in full force, unforfeited, unsur-
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rendered, and in nowise become void or voidable, and that notwith- veva
standing anything as aforesaid all the rents reserved by, and all the ,",'
covenants, conditions, and agreements contained in the lease or grant, wha
and on the part of the lessee or grantee and the persons deriving title |[V a
under him, to be paid, observed, and performed, have been paid,
observed, and performed up to the time of conveyance,

(¢) In a conveyance the following covenant by every person who
conveys, and is expressed to convey, as trustee or mortgagee, or as
personal representative of a deceased person, or as committee of a
lunatic so found by inquisition or judicial declaration, or under an
order of the Court, which covenant shall be deemed to extend to every
such person’s own acts only (namely):

sural
a co
it ag

That the person so conveying has not executed or done, or know-
ingly suffered, or been party or privy to any deed or thing whereby,
or by means whereof, the subject matter of the conveyance, or any
part thereof, is or may be impeached, charged, affected, or incum-
bered in title, estate, or otherwise, or whereby, or by means whereof,
the person who so conveys is in anywise hindered from conveying
the subject matter of the conveyance, or any part thereof, in the
manner in which it is expressed to be conveyed.

the «

agre

(2) Where in a conveyance it is expressed that by direction of a assiy
person expressed to direct as beneficial owner another person con- pern
veys, then the person giving the direction, whether he conveys and is Hell

expressed to convey as beneficial owner or not, shall be deemed to
convey, and to be expressed to convey as beneficial owner, the subject
matter so conveyed by his direction, and a covenant on his part shall
be implied accordingly.

reca

(3) Where in a conveyance a person conveying is not expressed

to convey as beneficial owner, or as settlor, or as trustee, or as n'ort-
gagee, or as personal representative of a deceased person, or as com-
mittee of a lunatic, so found by inquisition, or judicial declaration,
or under an order of the Court, or by direction of a person as bene-
ficial owner, no covenant on the part of the person conveying shall
be by virtue of this section implied in the conveyance,

(4) The benefit of a covenant implied as aforesaid shall be an-
nexed and incident to, and shall go with the estate or interest of the
implied c¢ovenantee, and shall be eapable of being enforced by every
person in whom that estate or interest is for the whole, or any part
thereof, from time to time vested.

(%) A covenant implied as aforesaid moy be varied or extended
by deed, and as so varied or extended shall, as far as may be, operate
in the like manner and with all the like incidents, effects and con-
sequences, as if such variations or extensions were directed in this
section to be implied.

The application of above section to the subject of this
volume lies in paragraph (b) of the first sub-gection. The
reader will observe that in this sub-section the word “further”
is used. This word shows that the covenants already men-
tioned in sub-section (a) are to he added to that mentioned
in sub-section (b). The transaction referred to is “a con-
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veyance of leasehold property for valuable consideration "—
what is equivalent to a transfer by a lessee of his interest. or
by a lessor of his reversion.

CARES.

Covenant by lessee to insure in the name of the lessor, the in- Coyenant
surance money to be expended in the erection of new buildings: Held, to insure,
a covenant running with the land, and that an action would lie on extent of.
it against the assignee of the lessee:

Douglass v. Murphy, 16 U, C. R. 113.

A covenant by a lessor (not mentioning assigns) to pay for build- Covenant
ings to be erected on the lands demised, does not run with the land, to pay for

and the lessee or his assigns have no ¢laim as against the land or :::‘:I“l":ﬁ:
7 : T )

the devisees of the lessor in respect of the value of buildings so erected: wids »
MeClary v. Jackson, 13 O. R. 310. enough.

B. demised certain lands to W. by deed of lease, containing an Covenan
agreement that “ at the expiration of the lease the lessor, his heirs or running
assigns will pay the said lessee, &c., one-half of the then value of any with the
permanent improvements he may place upon the said lands,” &e.— land -
Held, that the liability to pay for the said improvements ran with Equitabl
the land and attached as an equitable lien thereon as against the et
plaintiff to whom B. had conveyed the said land, such lien attaching
or the title which B. had at the time of such conveyance to the
plaintiff, and that on the expiration of the term the latter could only
recover possession of the said land subject to such lien:

Berrie v. Woods, 12 0. R. 693.

A lessor demised property for a term of years, with a stipulation Carrying
that the lessee wonld not carry on any business that would affect the on trading
insurance, The lessee made an under-lease, omitting any such stip- affecting
ulation, and the under-lessee commenced the business of rectifying the insur-
highwines. Injunction granted to restrain same: M

Arnold v, White, 5 Chy. 371.

If a nuisance exist at the time of letting, both tenant and owner Liability
are liable. If it arise after the tenaney is created, the tenant only for nuis-
is responsible: ances,

Reg. v. Osler, 32 U, C. R. 324.
In an action against a city municipality in which the plaintiff Ice on

recovered damages for injuries sustained by her slipping on ice which sidewalk—
had formed on the sidewalk by water brought by the down pipe from Owner of

the roof of an adjacent building, which was allowed to flow over the ;‘:lﬁ“'l":" B
sidewalk and freeze, there being no mode of conveying it to the ’l“nirrn:ntk

gutter, the owner of the building and the tenant thereof were, at the
instance of the municipality, made party defendants under s. H31 of
the Consolidated Municipal Act. The pipe in its condition at the time
of the accident discharging the water upon the sidewalk had existed
from the commencement of the tenancy. A by-law of the munici-
pality required the occupant of the building, or, if unoccupied, the
owner, to remove ice from the front of the building abutting on a




4

e

2 SLEs

EN

44 LANDLORD AND TENANT.

street within a limited time. IHeld, that the owner was, but the ten-
ant was not, liable over to the municipality for damages recovered.

Organ v. City of Toronto, 24 O. R. 318,

Lessor's Where the lessor covenants for a renewal of the term, or in de-
option to  fault for payment of improvements, the option rests with the lessor,
renew or  either to renew or pay for the improvements; and the lessee cannot

pay forim- compel specific performance of the contract to renew:
prove-

ments can- Hutehinson v. Boulton, 3 Chy. 391,
not be

taken from Where a lessee took a lease of premises for two years, and cove-
him. nanted to leave the premises without notice at the end of that time:
He had Held, that on ejectment brought by the lessor at .the end of the term,
covenanted the lessee could not set up a former lease to him for a longer period:

ave . . . cre
to leave. Wimburn v. Kent, 5 0. 8. 437.

the

: . " ag
Covenant A covenant in the lease of a hotel by the lessee that he will pre
to assign  from time to time apply for a license, and at the expiration of the firs
hotel lease assign to the lessor the license, if any, held by him, is not a ele
license,

covenant binding on the assignee of the term as such, being merely
personal and having nothing to do with the land or its tenure:

t
Walsh v, Walper, 2 O, R. 158, -

y " pre
Lease— Under a covenant in a lease that the lessors would, at the ex-

|{1‘Il}'\\':l]- piration of the term thereby granted, grant another lease * provided
Option. the said lessee should desire to take a further lease of said prem-

ises,” no notice or demand by the lessee is necessary. The existence

in fact of a desire for the further lease is all that is essential, and yed
that desire may be indicated by conduct and ¢ircumstances. A lease -f”*
of land, subject to two mortgages, contained a covenant by the lessor T'h
and the second mortgagee with the lessee, that the lessee might, if he ter
desired to do so, redeem the first mortgage, and that in that case ter
the sum paid for redemption should be a first charge on the land. uns
Held, that the second mortgagec's right to redeem the first mortgage pre

after its acqui

tion by the lessee, was not taken away:
Brewer v, Conger, 27 A. R. 10.

Covetiant’ - . \'\'hvro a covenant in the lease to the effect that if, on the ex-

of renewal Piration of the term the lessee should be desirous of taking a renewal

—Compen- !nnse, and should have given to the lessors thirty days’ notice in writ-

sation for ing of that desire, the lessors would renew at a rental to be fixed

improve-  as therein directed, went on to provide that if the lessors did not see

ments— fit to renew the lessee should receive compensation for his permanent
Time of  improvements:

election.

Held, that in order to entitle the lessee to claim compensation for

his improvements and refuse to accept a renewal lease, the lessors

must have elected from the expiration of the existing term not to

renew, and iT they did not so elec¢t the lessee was bound to accept a

renewal lease if and when required so to do:

Ward v, The Corporation of the City of Toronto, 20 O. R. 729.

Renewal A renewal lease is a continuation of the old lease, and if rent
lease— for buildings erected by the tenant is not provided for under the first
Buildings lease, neither should it be under the extension in the absence of ex-

erected by press provision.
tenant—
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An application to refer back an award in a case where a tenant Absence of
had a renewal lease and had during the original term erected build- covenant
ings on the premises, there being no provision in the lease as to build- s to.
ings erected by the tenant, and where the arbitrators in arriving at
the rent for the renewed term had fixed a * ground rent” without
taking the buildings into consideration, was dismissed with costs:

Re Allen and Nasmith, 31 O. R. 335,

Where a lessee continues in possession as a yearly tenant after Possession
the expiration of a lease containing a covenant by him to repair a afterexpir-

similar obligation will be implied. ation of
lease— I m-
Hett v. Janzen, 22 O. R, 414, plied obli-
gation,

A renewal lease provided that renewals should be at such *in- Renewal

creased rent as should be determined by arbitrators, payable in like lease—
manner and under and subject to the like covenants, provisions and (‘onstruc-
agreements as are contained in these presents,” The lease further “‘_'" ‘I'f re
provided for the payment of the yearly rent as follows: * For the 2;1:::«
first ten years of the said term $80 per annum, for the remaining )
eleven years $100 per annum.”

Held, that the proper method of increasing the rent for the new
term being an increased rent, might be satisfied by making a merely
nominal addition, there being no increase in the rental value of the
premises:

In re Geddes and Garde, 32 0. R. 262,

In a lease of twenty-one years, the rent fixed was—for the first Lease—
year $106.88, for the next four years $130 a year, for the next five Renewal—
vears £145 a year, and for the remaining eleven years $178 a year. Increased
The lease contained a covenant by the lessor to renew for a further i"f:"_:""'
term of twenty-one years, “at such increased rent as may be de- el
termined upon as hereinafter mentioned, payable in like manner, and
under and subject to the like covenants as are contained in these
presents,” The lease provided for the appointment of arbitrators
to determine the rent to be paid under the renewal lease. Held,
that the arbitrators were bound to award an increased rent under
the terms of the reference to them, but they might award a mere
nominal increase if they thought proper; the increase was to be basod
upon the rent reserved for the whole term, and not for any particular
year or years of it: and might be upon each year's rent or upon the
average of the whole tweuty-one years, but so that in the result the
average annual rent should be greater for the future term than the
past:

In re Geddes and Cochrane, 3 O. L. R. T5.

The defendant leased to the plaintiff a small knoll or island, Wway—
standing in a shallow lake,” which in the dry season became a muddy Mode of
marsh. The land surrounding the knoll or island belonged to the user.
defendant, and the lease provided that the plaintiff should have a
right of way across it, nothing being said as to the mode of exercising
the right. The plaintiff built a trestle bridge from the knoll or island
to the main land, and this bridge the defendant pulled down. Held,
that the plaintiff’s mode of user was reasonable, and that the defend-
ant was not justified in interfering with the bridge:

Butchart v. Doyle, 25 A. R. 615.
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In a lease of a farm for five years containing a covenant by the
lessor for quiet enjoyment, the lessee agreed that if the place were
sold, and he should receive one month's notice prior to the expiration
of any year, he would give up peaceable on and allow any
incoming tenant to plough the land after harvest. Before the ex-
piration of the lease, the place was sold and conveyed to a purc Imller
and an assignment of the lease made to him. In the fall of the y
after the purchase, and before the lessee had harvested his crop, the
purchaser entered on the land and ploughed it up, thereby causing
injury to the lessee.

Held, that the purchaser was a tenant within the meaning of the
covenant as to an incoming tenant, but that he had no right to enter
upon the property before the plaintiff had harvested his crop, and
was a trespasser and liable for damages caused thereby. Held, that
no liability was imposed on the lessor under the covenant for quiet
enjoyment:

Newell v. Magee, 30 O, R. 550,

The lessor covenanted with the lessee that he would at the ex-
piration of the term pay him, his heirs or assigns, a valuation for
his building on the land demised. [Ield, that the covenant was
neither wholly spent in the event of destruction by fire of the building
then in existence, or necessarily limited to the then value of the
existing building, but that the increased value of subsequently
erected buildings could be claimed at the expiration of the term against
the landlord.

In re Hansley, 44 U. C. R. 345.

In an action by plaintiff, the lessee of a certain farm, against the
defendant, the lessor, for breach of the covenant contained in the
lease to dig ditches, &e. Held, that the measure of damages was the
difference between the rentable value of the demised premises with
the defendant’s covenant perforned, that is with the improvements
made and the value without suc¢h improvements. At the trial the
Judge directed that if certain improvements were made the damages
were to be reduced thereby. On it being shown to the Court that
those improvements had subsequently been made the damages were
reduced to $200.

MeBEwan v. Dillon, 12 0. R. 411,

In an action by lessor agninst e on a covenant to repair
fences on or before a certain day; IIMII l]nt such a covenant was
not a continuing covenant, and damages must, therefore, be assessed
once for all. 2. The proper measure for damages in such a case is
the amount by whic¢h the beneficial occupation of the premises during
the term is lessened, Whether the cost of repairing would also be a
correct method of estimating the damages must depend upon the
cirenmstances of each case. Semble, if the cost of repairing would
be so large as to be out of proportion to the tenant’s interest in the
premises, he would not be justified in repairing and treating the cost
of such repairs as his damages:

Cole v. Buckle, 18 C. P. 286.
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CHAPTER VIIL

RENT.

108. The word rent signifies a compensation or return, o
it being in (he nature of an acknowledgment given for the defined.
possession of some corporeal inheritance. It is defined to be

“a certain profit issuing yearly out of lands and tenements
corporeal.”

104. It must be a profit ; yet there is no occasion for it to Requi-
he, as it usually is, a sum of money: for horses, wheat, or sites.
other matters, may be, and are frequently, rendered by way

of rent. It may also consist in services or manual opera-
tions, as to plough so many acres of land; which services in

the eye of the law are profits.

105. This profit must also be certain: or that which may
be reduced to a certainty by either party.

106. It must also issue yearly; though there is no ocea-
sion for it to issue every successive year; yet, as it has to he
produced out of the profits of lands and tenements, as a re-
compense for being permitted to hold or enjoy them, it ought
to be reserved yearly, because those profits do annually arise
and are annually renewed.

107. 1t must issue out of the thing granted, and not he
part of the land or thing itself; wherein it differs from an
exception in the grant, which iz always part of the thing
granted.

108. It must, lastly, issue out of lands and tenements
corporeal, that is, from some inheritance whereunto the
owner or grantee of the rent may have recourse to distrain.

109. There are at common law three manner of rents— Kinds of
rent-service, rent-charge and rent-seck. Rent-service is so rents.
called because it has some corporeal service incident to it,

as by the service of ploughing the land and five shillings rent.

This pecuniary rent heing connected with personal services

is, therefore, called rent-service. For such rent, in case it
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Rent- be behind or in arrear at the day appointed, the landlord may
service. . : . . . .
distrain of common right, without reserving any special power
of distress ; provided he has in himself the reversion. or future
estate of the lands and tenements, after the lease or particu-
lar estate of the lessee or grantee is expired.

“ﬁ"ﬁ- 110. A rent-charge is where the owner of the land has

MRS no future interest or reversion expectant in the land; as,
where a man by deed makes over to others his whole estate
in fee simple, with certain rent payable thereout, and adds to
the deed a covenant or clause of distress, that if the rent be
in arrear or behind, it shall be lawful to distrain for the same.
In this case the land is liable to the distress, not of common
right, but by virtue of the clause in the deed; and therefore
it is called a rent-charge, because in this manner the land is
charged with a distress for the payment of it.

&'ﬁ“ 111. Rent-seck (or barren rent)is in effect nothing more

' than a rent reserved or granted by deed, but without any
clause of distress.

2‘,‘,‘;“ 112. Rack-rent is only a rent of the full value of the tene-
ment, or near it.

ﬂ‘;g’(’,‘i’f’ 113. These are the general divisions of rent; but the dif-

ference,  ference between them in respect to the remedy for recovering
them is now totally abolished, and all persons may have the
like remedy by distress for rents-seck as in case of rents re-
served upon lease (4 Geo. IT. ¢. 28, R. 8. 0. c. 342, 5. 1).

114. Tf a rent of so much “per annum,” or an “annual
annum.”  rent ” of so much, is reserved (nothing being said about the
time or times of payment) it will be payable once a year, on
the anniversary of the commencement of tenancy. But where
a rent was reserved “after the rate of £18 per annum,” this
was held too indefinite, both as to amount and time of pay-
ment. It is usual to make the rent payable either quarterly
or half-yearly on specified days.

Rent re- 115. Rent must be reserved to the lessor himself, not to a

served to a ] i i i
piodabog third party. However, where there is a reservation to a

stranger, either in a deed or written agreement, although the
sum reserved is not a rent, properly so called, and cannot be
distrained for, it may be recovered by an action on the con-
tract.
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116. After the death of the original landlord or lessor, Iln-:.lzlh gf
the rent will be payable to his executors, or to his adminis- """
trators, if letters of administration were issued to his estate.

117. Whatever covenants or provisions a lease or agree- Tenant
ment may contain, the tenant incurs no liability to pay rent ;'::1,‘}:‘.‘3;:
until he has been put into possession, or has been tendered
and afforded the opportunity of taking possession of the de-
mised premises.

118. Should the lease, as is generally the case, contain a Re-entry,
proviso enabling the landlord to re-enter and recover posses-
sion if the rent is not paid on a specified day, then on that
day (according to the language of the proviso) the landlord
must demand, or the tenant be prepared to tender, such rent
on the premises before sunset. (See chapter X.)

119. To make a tender good there must be actual produc- Tender.
tion of the money due in gold, or in silver if the amount be
under ten dollars (copper or bronze, twenty-five cents) or
Dominion notes. There must also be an unconditional offer
of it to the landlord or the bailiff making the distress. A
creditor is not hound to accept a cheque, even a marked
cheque, nor is he hound to accept bank notes of any bank. If
he does not make objection at the time of the tender of these
notes, and refuses the money on that ground, and afterwards
raises the defence, the Court, while giving effect to it, would
probably deprive him of costs, but in law the tender would
not he a good tender.

120. If there is in the lease a covenant for the payment Tender,
of the rent at a fixed day, then, if no particular place for the Where to

payment is mentioned, it is the duty of the covenantor (the SEA

tenant) to seek out the person to whom the rent is to be paid,
and to pay or tender it upon the appointed day. If this is
not done the landlord may forthwith bring an action for the
rent.

121. Where the rent is paid in cash the payment must be Payment,
made in accordance with, and is subject to, the ordinary rules to whom
which prevail between debtor and creditor. It may be made ,‘,‘\’al[fe
cither to the landlord or to his authorized agent. And if the
landlord have once authorized the tenant to pay his agent.

L.T.—4
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he cannot by any subsequent revocation of that authority in-

validate any payment of rent made by the tenant to the agent pa;
before the former has notice of such revocation. A remit- ‘r:',']
tance by post would be a sufficient and conclusive payment, an
whether it came to the landlord’s hands or not, if sanctioned me
expressly by the landlord in that particular instance, or im- ::;r‘
plied by the previous usage of the parties.
ll))).“l‘!l:;:ll:t 122, If a tenant, in order to protect himself, pay charges ::
of charges Which are, in fact, due from his landlord, but which are fixed ow
onland. upon the premises he holds, and may be distrained for there, su¢
he can, in settling with his landlord, claim to have such pay- }nl‘;}
ments taken as on account of and in deduction of his rent, res
and may decline to pay any rent until he is fully reimbursed.
Amongst such payments are ground rents, rent due from the chi
immediate to a superior landlord, when the tenant actually lar
in possession is only an under-lessee. The tenant, however, L"l'l
must be careful to deduct or set-off these payments against po
the next rent that becomes due after they are made. f:’”‘
Lease by 123. Tt sometimes happens that a person who has a mere b
}\"f";h'.”"' life estate in lands grants a lease for years. Such a lease un
determines upon the death of the lessor; but his executors are
entitled to recover a portion of the annual rent reserved in ohi
proportion to the time which elapsed from the last payment of
of rent till his death. A similar apportionment is made
when a lessee, for a term of years determinable on the falling oA
in of lives, makes an under-lease for a term of years certain, w
which is still sub-isting at the expiration of the lease on
which it is dependent. co
Appor- 124. The following are the statutory rules which now 3]
vomment - yegulate the apportionment of rent: TLandlord and Tenant ;
Act. R. 8. 0. c. 170. -
Interpre- 2. Where the words following ocenr in sections 4, 5, 6, 7 and 8 fu
tation. of this Act, they shall be construed in the manner hereinafter men- :
tioned, unless a contrary intention appears: re
“ Rents.” (1) “ Rents " shall include rent-service, rent-charge, and rent-seck, te
and all periodical payments or renderings in lieu or in the nature m
of rent .
(2) “ Annuities.,” ) ) ) . R
Resita, #ts. . Omitted (not necessary in this work.) %
$0 socvue (3) *“ Dividends.” ) re
:“',‘"’1"1"1"‘."' ) 4. All rents, .nnnni|ilw, dividends, and other periodical payments of
be appor- in the nature of income (\\'lehf:r reserved or l!l:ll'l" payable under an In
tionable jn_instrument in writing or otherwise), shall, like interest on money lent, fu
respect of be considered as accruing from day to day, and shall be apportionab'e o

time in respect of time accordingly.
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5. The apportioned part of such rent, annuity, dividend, or other
payment, shall be payable or recoverable in the case of a continuing
rent, annuity, or other such payment, when the entire portion of
which such apportioned part forms part becomes due and payable,
and not before; and in the case of a rent, annuity, or other such pay-
ment, determined by re-entry, death, or otherwise, when the next en-
tire portion of the same would have been payable if the same had not
so determined, and not before,

6. (1) All persons and their respective heirs, executors, admini-
strators and assigns, and also the executors, administrators and as-
signs, respectively, of persons whose interests determine with their
own deaths, shall have such, or the same, remedies for recovering
such apportioned parts as aforesaid, when payable (allowing propor-
tionate parts of all just allowances), as they respectively would have
had for recovering such entire portions as aforesaid, if entitled thereto
respectively,

(2) Provided that persons liable to pay rents reserved out of or
charged on lands or other hereditaments of any tenure, and the same
lands or otuer hereditaments shall not be resorted to for any such ap-
portioned part forming part of an entire or continuing rent, as afore-
said specifically, but the entire or continuing rent, including such ap-
portioned part, shall be recovered and received by the heir or other
person, who, if the rent had not been apportionable under this Act, or
otherwise, would have been entitled to such entire or continuing
rent, and such apportioned part shall be recoverable by action from
such heir or other person by the executors or other persons entitled
under this Act to the same.

7. Nothing in the preceding provisions of this Act contained
shall render apportionable any annual sums made payable in policies
of assurance of any description.

8. The preceding provisions of this Act shall not extend to any

case in which it is expressly stipulated that no apportionment shall
take place.

125. A tenant from year to year, or a lessee who has
covenanted without qualification to pay rent during his term,
will not be relieved from liability if the house be wholly de-
stroyed by fire. The same liability has been held to continue
in the case of a tenant from year to year of a second floor,
occupied under a parol agreement. And the occupant of
furnished lodgings let quarterly has been held liable to pay
rent, at all events up to the time of the fire. Of course, a
tenant from year to year may relieve himself by giving a
proper notice to quit, hut a lessce for a term cerfain with a
general covenant must pay during the remainder of his term.
Liven if he have covenanted without any qualification to pay
rent, and also have covenanted to repair, except in the case
of the premises being burnt down, and the buildings are
hurned, this will make no difference. The landlord may re-
fuse to rebuild, and the tenant ought to have protected him-
self by an express proviso in his lease, that in case of fire the
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landlord should rebuild or repair, and that until he did the
rent should be suspended or abated.* 15,

126. Both a lessee under a lease under seal, containing
the usual covenant on his part to pay rent, and a tenant from loas
year to year under an agreement, may, in the absence of any revt
stipulation to the contrary in such deed or agreement, assign
their interests thereunder.
con
if t

rent

127. A tenant will remain liable for rent, unless at a
time when he is entitled to do so he deliver up the complete
possession of the premises; or (where there is no covenant),
the landlord accept another in his stead ; or, after the tenant
has abandoned the premises, the landlord let them again. of 1
In the latter case, however, the former tenant will be liable
for rent up to the time of such letting.

CASES. spec

Where demised property is sold by a prior mortgagee under pow¢
of sale, and the lease is thereby determined between two gale days
the rent is apportionable, and the tenant is liable to pay rent up to fore
the day of such determinatian:

Kinnear v. Aspden, 18 A. R. 468,

Rent may be attached, and when it is attached the legal result

is that the collateral remedy of the landlord, the judgment debtor, |

way of distress, is suspended: and by virtue of R. 8. O. c. 143, ss.

to 6, a part of suc¢h rent may be attached as it acerues de die in diem,

though not actually payable till the next gale day:
Patterson v. King, 16 C. L, T. T.

in o
valu

able
Defendant leased to the plaintiff for three years from the 1st of that
May; and the plaintiff covenanted that on or before said 1st of May rent
he would give to defendant two sufficient securities for the perforn
ance of his covenants in the lease. Held, that the giving such security
was a condition precedent to the plaintiff’s right of possession und
the lease:
Murphy v. Scarth, 16 U. C. R. 48,

In an action of covenant between the original parties to the deed,
an eviction from part of the premises is a good defence to the action
There can be no apportionment of the rent as in debt:

Shuttleworth v. Shaw, 6 U. C. R, 539.

If there is an adverse holding of part of the premises, and plain- prod
tiff is excluded therefrom, no legal term is created by the instrument impl
of lease between the parties, and no right to any rent from such part quar
accrues and the rent cannot be apportioned because the tenant (the sheyw

plaintiff) had never been subject to the entire rent by virtue of this whie
demise: lord:
Kelly v. Irwin, 17 O. P. 851, bad

- the
* See chapter on Covenants not in Short Form of Leases and th‘on
Covenant No. (10), Short Form.
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This case was not followed in Holland v. Vanstone, 27 U. C. R. When doc-
15, which case was as follows: tors differ,
Defendant leased to the plaintiff by deed for three years, there Who shall
being another tenant in possession of part as a monthly tenant, who decide?
was succeeded by two others holding under defendant: Held, that the

lease to the plaintiff, being under seal, operated as a grant of the

reversion (with the rent incident thereto) as to the part thus held, and

that defendant, therefore, was entitled to distrain 1or the whole rent

in arrear,

Where a party, who has held over for a term at a certain rent, Terms of
continues to occupy after the expiration of his term, it is presumed, continuing
if there is no evidence to the contrary, that he holds at the former tenancy.

t:
Hilliard v. Gemmell, 10 O. R. 504,

Rent issuing out of land is a tenement; it partakes of the nature Rent is a
of land: “tene-

Hopkins v. Hopkins, 3 O. R. 223, ment.”

Rent to accrue due is not a chose in action, and a tenant in re- Rant toac-
spect to it may attorn: crue due is
Harris v. Meyers, 2 Chy. Ch. 121, not a chose
maction,
The assigaee of a reversion cannot recover rent accerued due be- Rights of
fore the assignment: assignee of
Whittrock v. Hallinan, 13 U. C. R. 135, WOTUP:

No occupation rent should be charged against one who has been Mistake of
in occupation of land under mistake of title, in respect of the increased title,
value thereof arising from improvements which are not allowed him:

MeGregor v. MeGregor, 5 O. R, 617,

wult

Where the landlord had covenanted to allow the tenant all reason- Tenant
able improvements made by him in the amount of his rent: Ield, may. if so
that the tenant could deduct the value of the improvements from the stipulated,

rent due: !:lkl‘.lrlvlt
o improve-

Wilcorson v. Palmer, T. T. 8 & 4 Vict. mentsfrom
his rent.
A tenant may by parol bind himself to pay rent in advance: Rent in
Galbraith v. Fortune, 10 C. P. 109. advance.

A tenant in common, being in actual occupation of the joint Tenant in
estate, is not chargeable with rent. It would be otherwise if he had common,
been in the actual receipt of rent from third parties: how far

Rice v. George, 20 Chy. 221, :_v‘::;h for

In order to constitute a legal tender, the money must be either T.nder—
produced and shewn to the creditor, or its production expressly or What con-
impliedly dispensed with. Where therefore to prove a tender of a stitutes,
auarter’s rent for which the defendant had distrained, the evidence

shewed that the tenant after refusing to pay some chrrges and costs

which the landlord claimed in addition to the rent, said to the land-

lord:  “ Here is the rent,” which he had, and toid the landlord he

bad in his vight hand in a desk, but did not produce it or shew it to

the landlord, who said nothing, and left the premises:—Held, that

there was no evidence of a tender or of a dispensation with a tender:
Matheson v. Kelly, 24 C. P. 598.
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CHAPTER VIIL
TAXES.

128. All taxes charged upon, or with reference to real
property, are in the first instance payable by the occupier of
land or houses. Any taxes the tenant is wrongfully called
upon to pay he may deduct from his rent, and thus throw
them ultimately upon the landlord. The short form of lease,
as will have been already noticed, contains a covenant relating
to the liability for taxes as between landlord and tenant, but
it is necessary to congider the law where there are no cove-
nants or express stipulations on this point, as is generally the
case where the tenancy is one from year to year.*

(2) As to local improvement rates the Landlord and Ten-
ant Act, R. 8. 0. ¢. 170, as amended by section 27 of chapter
12, statutes of 1901, provides:

17. In the case of leases made on or after the first day of Septem-
ber, )7, unless it is therein otherwise specifical'y provided, a cove-
nant by n lessee for pnyment of taxes shall not be deemed to include
an obligation to pay taxes assessed for local improvements.

But a lease for a term not less than seven years when the land
only belongs to the lessor and made under the Act respecting Short
Forms of Leases, containing the covenant on the part of the less
to pay taxes, and omitting the words * except for local improvements,”
shiall be deemed a covenant by the lessee for payment of taxes as
sessed for local improvements within the meaning of this section.

(3) Petitions for TLocal Improvements, Consolidated
Municipal Act, 1903, s. 668 (2).

(2) Where the word owner occurs in this Act in sections 664 to
6806, both inclusive, 680 and 600, it shall be construed and deemed
to include a leaseholder, the unexpired term of whose lease including
any renewals therein provided, extends over a period which is not
less than the duration of the proposed assessment, if the lessee has
covenanted in his lease to pay all municipal taxes on the demised
property during the term of said lease, and would be liable for the
taxes for the proposed improvements, and every such lessee shall have
the same right to petition for or against any local improvement pro-
posed to be constructed under this Aect as if he were the owner of the
property liable to be assessed therefor.

* Consolidated Assessment Act, s. 26: Any occupant may deduct
from his rent any taxes paid by him if the same could also have been
recovered from the owner or previous occupant, unless there is a
special agreement between the occupant and the owner to the contrary.
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(8) In any case where a lessee has the right to petition for or Owner not
against any proposed improvement under the provisions of the last to petition
preceding sub-section the owner of the property in fee shall not have where
such right, lesseemay.

(1) This sub-section and sub-section 2 shall not apply to town-
ships.

Sections 664-686 referred to in above sub-section of sec-
tion 668, relate to local improvements in townships, cities,
towns and villages such as sewers, drainage, ete. Section 689
relates to the improvement of roads. Section 690 relates to
the exemption of property specially assessed; but as sections
689 and 690 relate only to townships, the provisions of these
two sections do not apply to leaseholders, townships being
specially excepted by 3 (a) ahove.

129. There are two kinds of taxes* which are chargeable Mode of
on land under the law relating to assessment and taxes in e
Ontario: (1) taxation for ordinary municipal and school pur- property.
poses; (2) special rates for local improvements. These
latter include drainage improvements.

180. The provisions of the Assessment Act relating to col- Mode of

lection of rates are as follows: S g
(1) The clerk of every local municipality makes a collec- conector’s

tor’s roll containing columns for all the information required ro'l

by that Act, to be entered by the collectors therein. These rolls

must include all rates which are chargeable on the munici-

pality. whether special rates, local rates, public school rates,

separate school rates or special rates for school debts, as the

case may be. Any provincial taxes authorized by the Pro-

vincial Legislature are assessed, levied and collected in the

same way as local rates, and are similarly calculated upon

the finally revised assessments, and are also entered in the

collector’s roll. Non-resident landlords are also included in

this roll. When completed the clerk of the municipality

hands the rolls to the collectors.

(2) Collectors upon receiving their collection rolls must ., 10000
proceed to collect taxes therein mentioned. Tn cities and duty.
towns a collector must call at least once upon the person
taxed, or at his usual residence or place of business, if within
the municipality, and must demand payment of the taxes

* Where lease contained no provision as to the taxes: Held, that
tha landlord should pay them: Dove v. Dove, 18 C. P. 424,




o
Ll
o
L

"o

56

Distress
and sale by
collector
for taxes

On goods
of person
assessed,

Goods of
owner,
Certain
goods on
the
premises
though
claimed
adversely
to person
assessed or
the owner,
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payable by that person.  Or, he shall leave, or cause to be left,
with the person taxed, or at his residence or place of busi-
ness, or on the premises in respect of which the taxes are pay-
able, a written notice specifying the amount, and must, at
the time of that demand or notice, enter the date on his col-
lection roll opposite the name of the person taxed. In
places other than cities an | towns he must call at least once
on the person taxed, or at the place of his usual residence or
place of business, if within the local municipality, and must
demand payment of the taxes payable by that person. If em-
powered by the by-law of the municipality he must leave
with the person taxed, or at his residence or place of business,
a notice specifying the amount claimed, and must enter the
date of so doing opposite the name of the person in the col-
lection roll. The notice must have a schedule specifying the
different rates and the amount on the dollar to be levied for
cach rate making up the taxes.

The following provisions of the Assessment Act relating
to the enforcement of payment of taxes require special at-
tention: (See also note on page 87).*

135. (1) Subject to the provisions of section G0 of this Act, in
¢ase a person neglects to pay his taxes for fourteen days after such
demand or after notice served pursuant to such by-law as aforesaid,
or in the case of cities and towns after such demand or notice as
aforesaid, the collector may by himself or by his agent, subject to the
exemptions provided for by sub-section 2 of this section, levy the same
with costs by distress.

1. Upon the goods and c¢hattels wherever found within the county
in which the local municipality lies belonging to or in the posses-
sion of the person who is actually assessed for the premises, and
whose name appears upon the collector’s roll for the year as liable
therefor, and who is hereinafter called the person assessed,

2. Upon the interest of the person assessed in any goods on the
premises, including his interest in any goods to the possession of
which he is entitled under a contract for purchase or a contract
by which he may or is to become the owner thereof upon perform
ance of any condition,

3. Upon the goods and chattels of the owner of the premises
found thereon, whether such owner is assessed in respect of the pre-
mises or not,

4. Upon any goods and chattels on the premises where title to
the same is claimed in any of the ways following:

(n) By virtue of an execution against the owner or person as-
sessed, or

* This section relates ro payment by instalments,

on

wi
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(b) By purchase, gift, transfe: or assignment from the owner or
person assessed, whether absolute or in trust or by way of mortgage
or otherwise, or,

(¢) By the wife, husband, daughter, son, daughter-in-law or son-
ir-law of the owner or person assessed, or by any relative of his in
case such relative lives on the premises as a member of the family; or

(d) Where the goods liable for the taxes have been exchanged
between two persons by the one borrowing or hiring from the other for
the purpose of defeating the claim of or the right of distress for the
non-payment of taxes:

Not on
goods of
third per-
sons where
And subject to the provisions of the preceding clause numbered 4, person :
where the owner or person assessed is not in  possession, the goods sessed or
and chattels on the premises not belonging to the owner or person owner
assessed shall not be subject to seizure, and the possession by the notin
tenant of said goods and chattels on the premises shall be sufficient Possession.
rima facie evidence that they belong to him: Evidence
Provided nevertheless that no goods which are in the possession :'If‘:l':‘_'““'
of the person liable to pay such taxes for the purpose only of storing N
or warehousing the same, or of selling the same upon commis- "t on

S : g gouds in
sion or as agent, shall be levied upon or sold for such taxes; and pro- poesission

vided further, that goods in the hands of an assignee for the benefit ;¢ . ..
of ereditors, or in the hands of a liquidator under a winding-up order, houseman.
shall be liable only for the taxes of the assignor or of the company N n
which is being wound up, and for the taxes upon the premises in goodsin
which the said goods were at the time of the assignment or winding- possession
up order, and thereafter while the assignee or liquidator occupies of assignee
the premises or while the goods remain thereon, or liqui-

dator.

" [ X -
(2) The goods and chattels exempt by law from seizure under "l:"‘l‘.‘tl"”":‘

execution shall not be liable to seizure by distress unless they are the j "o .
property of the person who is actually assessed tor the premises, (. when
and whose name also appears upon the collector’s roll for the year as cxempt
liable therefor. from dis-
tress for
(3) The person claiming such exemption shall select and point 'axes.
out tue goods and chattels as to which he claims exemption. K\""[‘I'-’
tion to be
(4) If at any time after demand has been made or motice served Clvimed.
pursuant to such by-law as aforesaid, or in the case of cities and towns
after demand has been made or notice served hy the collector as Levy of
aforesaid, and before the expiry of the time for payment of the taxes, taxes
tha collector has good reason to believe that any person in whose under
hands goods and chattels are subject to distress under the preceding Wirrant
provigions is about to remove such goods and chattels out of the muni-
cipality before such time has expired, and makes affidavit to that
effect before the mayor or reeve of the municipality or before any
Jjustice of the peace, such mayor, reeve or justice shall issue a warrant
to the collector authorizing him to levy for the taxes and costs in
the manner provided by this Act, although the time for payment
thereof may not have expired, and such collector may levy accordingly.

(5) A city shall for the purposes of this section be deemed to be
within the county of which it forms judicially a part.

(6) The costs chargeable in respect of any such distress and levy R 5.0
shall be those payable to bailiffs under the Division Courts Act. ¢ i
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(7) No person shall make any charge for anything in connection
with any such distress or levy unless such thing has been actually
done,

(8) In case any person offends against the provisions of sub-see-
tion 7 of this section, or levies any greater sum in respect of such
costs than is authorized by sub-section 6 of this section, the like
proceedings may be taken against such person by the person aggrieved
as may be taken by the party aggrieved in the cases provided for by
sections 2 to 7 inclusive, of the Act respecting the cosis of distress
or seizure of chattels, and all the provisions of the said section shall
apply as fully as if enacted mutatis mutandis in this Act.

(8) Non-residents receive notice by post of the amount
of taxes claimed against their property, and entries are made
of the transmission of such notices on the collectors’ rolls.
In the case of non-residents the collector, if the taxes are not
paid after fourteen days from the time of the transmission
of the demand, may make distress of any goods and chattels
which he may find on the land in the same manner, and sub-
ject to the same limitations, as in the case of taxes on resi-
dent lands.

(9) When distraining for taxes the collector must, by
advertisement posted up in at least three public places in the
township, village or ward wherein the sale of the distrained
goods is to be made, give at least six days’ public notice of
the sale, and the name of the person whose property is to he
gold. At the time named in the notice the collector sells
the roods, or o much as may be necessary. If the property
distrained is sold for more than the amount of the taxes and
costs, and if no claim to the surplus is made by any other
person on the ground that the property zold belonged to him,
or that he was otherwise entitled to the surplus, such surplus
is returned to the person in whose possession the property
was when the distress was made. TIf a claim is made, and
the claim is admitted, the surplus is paid to the claimant.
If the claim is contested the surplus is paid to the treasurer
of the municipality, who retains it until the parties have
determined their rights,

(10) TIf taxes cannot be recovered in the above manner,
they may be recovered with interest and costs as a debt due
to the municipality.

(11) Where taxes are due upon any premises occupied
by a tenant, who is not liable to pay them, the collector may
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give the tenant notice in writing requiring him to pay the ment of
rent on such premises, as it from time to time becomes due, i
to such collector to the amount of the taxes unpaid and costs.

The collector has the same authority to collect rent by dis-

tress or otherwise for the amount of these unpaid taxes and

costs as the landlord of the premises would have. This right

of collecting rent and applying it to taxes does not interfere

with the other rights of the municipality to collect after ap-
plying any payments so received.

(12) Taxes acerning on any land form a special lien on Taxes lien
the land, and have preference over any claim, lien, privilege " land,
or incumbrance of any party except the Crown, and this pre-
ference does not require registration to preserve it.

131. Lands may be sold for taxes when the taxes have Sle for
been in arrear for three years. After sale the owner may '
redeem them if he tenders the amount of taxes, with interest
at 10 per cent., at any time within a year. A tax sale is not
liable to question after two years. A tax deed must be re-
gistered within eighteen months after the sale.

Arrears

132. A point of considerable interest in reference to taxes [FTEE0

is as to the responsibility of an incoming tenant for taxes,
which should have been discharged by the previous tenant,
but which are left unpaid at the time of his entrance. Ar-
rears of taxes are like ground-rent, or rent due to a superior
landlord, recoverable hy distress upon the premises whoever
may be in occupation. Before a furnished house, therefore,
is taken from a previous tenant, it is advisable to ask him
for the last receipts for taxes, and if it appcars that there are
any arrears, it should be seen that they are paid hefore the
agreement is signed or possession taken. Tf the landlord is
letting the house, the person who proposes to hecome the
tenant should satisfy himself by enquiry at the collector’s
whether all taxes have been duly paid, or should require the
landlord to indemnify him against arrears.

CASES,

The provision of the Assessment Act (R. 8. 0. e. 224), requiring
a demand for municipal taxes to be made fourteen days prior to dis-
tress, is satisfied by a demand made for the first instalment,

The occupant of the premises assessed is not limited to the Tenant's
remedy given him by section 26 of the Act, viz., to deduct from his right to
rent any taxes paid by him, but may bring an action against his bring
landlord to recover damages sustained by reason of a distrc's for action.
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taxes upon the premises. Such damages are restricted to the amount
of taxes paid to remove such distress, and do not include consequential
damages,

Such distress is not a breach of the covenant for quiet enjoyment
in a short form lease, for in distraining the municipality is not claim-
ing from or under the landlord,

Smith v. Franklin, 12 C. L. T. 414,

The section of the Assessment Act which, in the absence of an
agreement to the contrary, authorizes the tenant to deduct from the
rent the taxes paid by him, only does so when he could be compellel
to pay the same:

Carson v. Veitch, 9 0. R. 706,

By the Assessment Act, R. 8. O, 1897 ¢. 224, 5. 20, any occupant
may deduct from his rent any taxes paid by him if the same could also
have been recovered from the owner or previous occupant unless there
is a special agreement to the contrary between the occupant and the
owner. Held, that under the above section a tenant is not at liberty
to deduct from the rent and to compel his landlord to pay taxes for
which the tenanT and others were jointly assessed for a year prior
to his existing tenancy.

Heyden v. Castle, 15 O. R. 257, discussed. Mechan v. Pears,

30 O. R. 433.

A tenant who covenants to pay rent without any deduction there-
from for or by reason of any matter or thing whatsoever, cannot claim
a deduction for the amount of taxes paid by him for the house and
premises demised:

Grantliam v. Elliott, 6 O, 8, 192,

A tenant occupied a house for some six years, during which period
he paid his landlord’s s: Held, that he could not deduct from the
last quarter’s rent the taxes paid, although there was no agreement
as to payment of taxes between him and his landlord:

Wade v, Thompson, 8 L. J. 22,

Compare also to the same effect MeAnany v. Tickell, 23 U, C.
R. 499.

The words *all rates, ete., which now are,” refer to the kind
or character of the tax assessable against the land, and the words * or
which shall at any time,” ete., to any other kind of taxes which might
thereafter be imposed:

Naughton v. Wigg, 85 U. C. R. 111,

There words do not refer to arrears of taxes or taxes due for the
year in which the lease is made before its date:

See Heyden v. Castle, 15 0. R, 257, contra.

A tenant agreed to pay for certain premises $6 n month and taxes,
and for some eighteen years remained in pos ion, paying the taxes
and nothing else. The tenant, after the expiration of this period,
gave to his landlord an acknowledgment of indebtedness for rent for
the whole period. Held, that the payment of taxes was not a pay-
ment of rent within the meaning of the Real Property Limitation Act,
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and that the tenant, although he had always intended to hold merely
as tenant, had acquired title by possession, and could not make him-
self liable as for rent accruing after he had so acquired possession,
by giving to the landlord an acknowledgment of indebtedness in re-
spect of rent:

Finch v, Gilray, 16 A, R. 484, followed in Coffin v. N. A. Land
Co., 21 O. R. 80.

Under this covenant (No. 2 Short Form) defendant held liabie o of
for local improvement taxes, and for the additions made under the .70~
Assessment Act year by year, to the amount of taxes in arvear, or gy pay
additions made by the municipality: taxes,

Boulton v. Blake, 12 0. R. 552.

A tax purchaser could not hold a tax title against his lessors Tax pur
and the plaintifl (a mortgagee), the lessees being liable under their chaser,
covenant to pay the taxes for which the land was sold:

Heyden v, Castle, 15 0. R, 257.

An ordinary lease under the Act, containing the words *“and (o Tenant
pay taxes,” covers a special rate created by a corporation by-law, as vust pay
well as all other taxes: special

In re Michie and Toronto, 11 C. P. 379. Nee parva. 128 (2

A lease made in pursuance of the Short Forms Act of specifically
deseribed premises contained a provision that the lessee might at any ¢
time build or extend any building over a lane described as In )
“north of the premises hereby demised,” the building or nx(n-nxim‘
to be at least nine feet above the ground, and the lessee covenanted
to pay all taxes “to be charged upon the demised premises or unon
the said lessor on account thereof.” The lease also contained a yuionent
provision that if the lessors elected not to renew the lease, they were and taxes.
to pay for the buildings which should at that time be erected *“on the
lands and premises hereby demised and over the said lane.” TTold,
that the covenant to pay taxes did not apply to the portion of the
buildings afterwards erected over the lane,

Janes v. 0’ Keefe, 23 A. R. 129,

City property when occupied by a tenant other than a servant or Landlord
officer of the corporation occupying the premises for the purposes . tenant
thereof, is subject to taxation (R. 8, 0. 1897, ¢. 224, s. 7, s.-8. 7); and — Lesses of
such tax is a tenant’s tax payable by him and not in any event pay- city —Lia-
able by the landlord as between him and the tenant unless by express bility o
agreement, e A

Usual cov-

Section 26 of the Assessment Act (R. 8. 0. 1807, ¢, 224) as to enunts—
tenants deducting taxes from their rent, has no application to such a Assess-
case, as it applies only to taxes which can be legally recovered from the ™ nt Act,
owner; nor does that section apply to the case of a term held in per- 1. 5. 0.
petuity, as here. 1897, ch.

Semble, also, that where the tenant, as in this case, holds in per- Sub-s
m:tnily under a renewable lease, he may be regarded as the owner ID: ®
within the meaning of the Assessment Act, and as such is liable to
taxation without recourse to the owner in fee.
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Where the municipality had entered into a written agreement
witu a railway company to grant a lease for successive terms of fifty
years each during all time to come for rent specified, but no men-
tion had been made of taxes: Held, that the fixing of the rent pay-
able to the city did not interfere with the right of the latter in its
governmental capacity, and exercising its sovereign power to lay
tax upon the property when under lease. Taxes and rent are distinet
things, and collectible by the corporation in different capacities anl
the imposition of the yearly tax is not a derogation from or incon-
sistent with the contract. Prima facie a covenant by a tenant to
pay taxes is a usual covenant (so decided in this case, 27 A, R.
54), and it lay upon the tenant here objecting to give it to shew by
competent evidence that it was not so in such a case as this or in this
country, which the tenant had failed to do. Held, also, that no cove-
nant to repair should be inserted in the lease here, the jurisdiction
to keep the railway in effective operation and the like, resting entirely
with the Railway Committee of the Privy Council, and it not having
been shewn that this was insufficient to protect the city:

In re The Canadian Pacific R. W. Co. and The Corporation of
the City of Toronto.

In appeal (5 O. L. R, 717). Held that the agreement was not
self-contained, but that the execution of a formal lease was contem-
plated which should contain the usual covenants, and that covenants
to pay taxes and for the right of re-entry for non-payment of rent
or taxes were under the circumstances here usual covenants. Where
by the agreement a time was fixed for the commencement of the lease
and the railway company entered into possession, and had the en-
joyment of the demised premises, but the title was not settled untii
some time afterwards, interest on arrears of rent which accrued due
in the meantime was allowed.
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CHAPTER IX.

DISTRESS.

133. Distress,.so far as we are concerned with it, is the “Distress”

taking by the landlord without any process in Court personal *¢fined.
chattels found upon the demised premises for the purpose
of obtaining payment of rent due to him and in arrcar.

Chapter 342 of the Revised Statutes of Ontario provides
as follows:

1. Every person may have the like remedy by distress, and by - yop—
impounding and selling the same in cases of rents seck, as in case y b thle+
of rent reserved upon lease, any law or usage to the contrary nol- ¢puined for
withstanding, 4 Geo. 1L c. 28, s. b.

2. Any person having any rent in arrear, or due, upon any lease y).. .
for life or lives or for years, or at will, ended or determined, may g, yrrears
distrain for such arrears, after the determination of the said lease, in oy leases
the same manner as he might have done if such lease had not been detep.
ended or determined; Provided that such distress be made within the mined,
space of six months after the determination of such lease, and during I
the continuance of such landlord’s title or interest, and during the
possession of the tenant from whom such arrears became due, 8 Anne
. 18 (or c. 14 in Ruffhead’s ed.), ss. G, 7.

Jdmitation
of such dis-
* tress,

3. If any man hath, or shall have, in the right of his wife, an¥ y,ana
estate in fee simple, fee tail or for term of life, or of or in any ,.y re.
rents, or fee ferms, and the same rents, or fee ferms, shall be due cover rent
pehind and unpaid in the said wife's life, then the said husband, after dueinvight
the death of his said wife, his executors and administrators, shall have of his wife,
an action for the said arrearages against the tenant of the demesne decensed.
that ought to have paid the same, his executors, or administrators,
and aiso the said husband, after the death of his said wife, may dis-
train for the said arrearages in like manner and form as he might have
done if his said wife had been then living, and make avowry upon his
said matter as is aforesaid. 32 Hen. VIIL . 87, s. 3.

(8ee R. 8. 0. c. 127, ss. 4 (3), 5, and ¢ 163, ss. 5, 6. 7). Persons
entitled to

4. Where a person is entitled to any rent or land for the life of rent dur
another he may sue for, distrain, and recover by action, or distress, "% the life
the rent due and owing at the time of the death of the person for ' ancther
whose life such rent or land did depend, as he might or could have ™Y ™
done if such person by whose death the estate in such rent or land SUREE S

determined had continued in life. 32 Hen. VIIL. ¢, 37, s 4. ‘1.‘:‘;I.“(f;“

. cestur que
0. Distresses whether for a debt due to the King, or to any vie.
other person, gh:\ll be reasonable, and not too great. H2 Hen, TII. Distresses
(‘St, nt_‘. Marlbridge), ¢. 4, part; statute of uncertain date (Tmp. Rev. to be rea-
St. 1870, p, 126). sonable.
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Six years' 134. No more than six years’ arrears of rent are recover-
erable able by distress. The six years count from whichever is aa
latest, the last payment of rent or the time when the tenant Nl
gave a written acknowledgment of previous rent being due. loa
Distress may now be made for all kinds of rent. It may ot
even be levied for the . nt of furnished apartments, upon s
such goods and chattels of the tenant as may be found there. to
: . . : an
tl‘l'{‘”ﬂ:!'f 185. A bond, bill of exchange or promissory note given by the
ousity. a tenant, and accepted by a landlord on account of rent, will du
not sugpend the right of the landlord to distrain, unless he
obtain judgment upon such instrument. In that case he
loses his right to distrain for so much of the rent as he takes ten
jndgment for. Hence, although a landlord may take a secur- tra
ity by deed or bill or promissory note payable at six months’ has
date, that will not interfere with his right to distrain next o.g
day if he chooses. b
Teader; 136. If, when the landlord or his bailiff goes to distrain, ag
prevents  the tenant pays or tenders the arrears, it must be accepted the
costs, without costs. If, at any subsequent part of the proceedings he

heg
not
thi

before impounding, the tenant tenders the rent with the costs
incurred up to that time, he will be entitled to an action
against the landlord should the latter choose to proceed with
the distress.

wai
wa|
nal

Bailiffway  187. A warrant of distress confers upon the bailiff an au-
yecelve  thority to receive the rent, and even if the landlord has ex-
pressly forbidden him to do so, this would not deprive the
tenant of the benefit of the tender to the bailiff.

Set-off. 138. The fact of a tenant having a debt due to him from
his landlord to an equal or greater amount than his rent, will
not prevent the latter distraining.*

day
revi
to «
the
me1

of «

* Section 83 of the Landlord and Tenant Act provides as follows
A tenant may set-off against the rent due a debt due to him by the
landlord. The set-off may be by a notice as follows, and may be given
before or after the seizure: * Take notice that I wish to set-off against
rent due by me to you the debt which you owe to me (stating nature
and amount of claim).” Sign the notice, date it, and keep a copy con
of it, and have proof of its delivery ready. In case of such a notice
the landlord is entitled to distrain only for the balance of the rent wh
after dedueting any debt justly due by him to the tenant. (R. 8. O
¢ 170, 8. 33).
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139. No distress can be made unless there is an actual Requisites

demise or letting at a fixed rent. If, for instance, the tenant . cneble »

b has entered into possession under a mere agreement for a be made.
e. lease, and continues to occupy without having ever paid any
vy

rent, or made any admission of a specific sum being due as
rent in respect of such occupation, the landlord has no right
to distrain, but so soon as, by payment of rent or by such
an admission, a tenancy from year to year can be implied,
the landlord may distrain for all rent subsequently coming
due.

he

he 140. When a landlord has given a notice to quit, and the '_‘j‘"i" e

s tenant holds on after its expiration, the landlord cannot ‘]is-:'l«;.::.'f.;f;"

ir- train for rent subsequently accruing due, unless something :nu..;ip..
has been done to show that a new tenancy has been created, quit.

xt e.g., payment and receipt of rent.

141. In order that a landlord should without expressed Landlord

. . . must own
in agreement have the right to distrain, he formerly had to be raversion.
kod the owner of the immediate reversion in the land—that is,

o he must be entitled to the land when the tenant’s interest has

o

been determined either by the expiration of his term or by
on notice to quit, but a reversion, however short, is sufficient for
this purpose.

142, 1f a lessor parted with his reversion, though the rent
was due before, he could not distrain, for the privity of estate
was gone. He might, however, sue for the rent on the cove-
nant to pay, if there was one.

143. Section 3 of the Landlord and Tenant Act, R. S. 0. Relationof

- " : ) ; 1
¢. 170, now places the right to distrain on the following basis: i1 yonant

“The relation of landlord and tenant did not, since the 15th ‘:‘:"" "'l"
day of April, 1895, and shall not hereafter depend on tenure, and a '":"w”"("'"
reversion or remainder in the lessor shall not be necessary in order Semuie.
to create the relation of landlord and tenant, or to make applicable

the incidents by law belonging to that relation; nor shall any agree-

ment between the parties be necessary to give a landlord the rignt

of distress.”

144. This section does not deprive the landlord of his Effect of
common law right to distrain. It extends it to any case **cto™
where there is an agreement on the one part to lease, and on

the other to pay rent. As to the point of tenure, the rule

was that the distrainor must have in himself the reversion

L.1.—b
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to warrant a distress. It was argued on a similar statute
of 1895 (repealed by the one above quoted) that the
relation of landlord and tenant was before the passing of
the Act of 1895 feudal in its nature, and rested upon the
fact that the tenant held the land of or from his landlord;
the right of distress is incident to the reversion, and by reason
ot the change made by that Act no tenure existed between
the partics as between reversioner and tenant, but the relation
of landlord and tenant was thereafter to be one of contract.
If, therefore, a landlord wished to have a right to distrain
he must stipulate for it specially by agreement. This con-
tention was overruled in the case of Harpelle v. Carroll, re-
ported 27 Ontario Reports, 240. The repeal of the 1895 Act
renders any further discussion of its particular wording un-
necessary. If it was intended to base the right to make a
distress upon agreement only, it failed to do so.

Expros 145. The new section omits the 1895 words “shall
stipulation be deemed to be founded on the express or implied contract

i ;'i"‘“;f"“"" of the parties.” Tt only says that the relation of landlord
o ght. . .
" and tenant is not to depend on tenure, and that a reversion
o- or remainder is not necessary to create that relation, and in,
therefore, apparently, a landlord who has parted with his re- or
L version ought still to be able to distrain for rent due before th
' he parted with such reversion. But this section does not of
I say he can. my
H 146. The last words of the clause in the Revised Statute,

“nor shall any agreement between the parties be necessary to
give to a landlord the right of distress,” were inserted to make
quite clear what the Court had somewhat doubtfully decided

in Harpelle v. Carroll. pr

147. If A. is a landlord, B. his tenant, and C. is B.'s sub-
tenant, the Revised Statute does not extend A.’s rights by way
of distress over B.’s goods. It does not expressly extend A.’s
right as against C. in case of merger or gurrender by B. of
his term. 1t is difficult to see of what value the section is.

Right of 148. An assignee of the lessor could not distrain for rent

assignee of due before the assignment, for there was no privity of estate

roversion between him and the lessee. Nor could he sue, because any
transfer of the right to sue for the breach of covenant is void
on the common law principle of maintenance, and the statute
39 Hen. VIIT. c. 34, does not transfer to him such right.
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e 149, 1t is doubtful whether, under the section of the Re-
e vised Statute above quoted, the assignee of the reversion
f can distrain. 1If the section meant that he could distrain
e it is very obscurely drawn.

H

150. Where there is no reversion in the person entitled
to the rent, the right to distrain for it may be created by ex-
pressed stipulation. Thus, if a lessee for years grants an
under-lease of all but the last day of his term, or if while
assigning the whole of his term on a rent, he expressly re-
served the right to distrain to himself, he will be able to dis-
train for any rent which he may reserve. A tenant from
year to year who under-lets from year to year has a sufficient
reversion to distrain. In the absence of a reversion or an
expressed power of distress, the rent can only be recovered
by action.

Wl 151. An executor may distrain before a will is admitted |'1vln-cuu.,'..
ght
ct to probate, :-:t.rn?x:.

m " 152. By sections 13 and 14 of the Revised Statute respect-
ad ing Trustees and Executors (R. 8. 0. e. 129), the exccutors
e- or administrators of any lessor or landlord may distrain upon
re the lands demised for any term or at will for the arrearages
ot of rent due to such lessor or landlord in his lifetime, in like

manner as such lessor or landlord might have done if living.

153. Such arrearages may be distrained for at any time
within six months after the determination of the term or
ke lease, and during the continuance of the possession of the
ed tenant from whom the arrears became due; and all statutory
provisions relative to distresses for rent are applicable to such
distresses.

154. 1f a mortgagee gives notice of a mortgage to a tenant Mort-
e in possession under a lease or letting executed or effected - el
prior to the mortgage, he may distrain for all arrears of rent distrain.
in the hands of the tenant at the time of the notice, as well

as for what accrues subsequently to it. A mortgagee, who

has the right to enter on the mortgaged premises after de-

fault in payment of his interest, has also the right to eviet
(enants in possession under leases or lettings subsequent to

the mortgage. Such tenants will be justified under an actual

threat of eviction in attorning to the mortgagee, that is, ac-
knowledging him as the landlord and paying rent to him as
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such, and after that has once been done, the mortgagee may
distrain upon them. A mortgagee may insist upon this at-
tornment, but if he is content with the tenaot’s mercly pay-
ing over the rent to him without making any acknowledg-
ment, expressed or implied, of his title as landlord, then he
would not be entitled to distrain, though he might evict, and
the right to distrain would remain to the mortgagor. 1f a
tenant pay rent, or any part of it, to the mortgagee under a
threat of eviction, he would be entitled to have it allowed in
account with his landlord, the mortgagor, as money paid
under constraint on account of the landlord. The latter
could not levy any distress or bring any action for rent so
long as the amount due did not exceed the payments thus
made on his behalf to the mortgagee.

155. These remarks will still further impress upon the
reader’s mind the necessity for searching as to whether there
are any mortgages on premises which he may intend to lease.

156. The general rule with regard to the things that
might be distrained was that all chattels and personal effects
found on the demised premises might be distrained whether
they belonged to the tenant or to a stranger. This general
rule has been practically reversed by our Legislature, as will
be presently seen.  With regard to goods the property of the
tenant, the goods which at common law cannot be distrained
are as follows:

(1) Fixtures, even although they are what are usually
called “tenant’s fixtures,” that is, such as a tenant could
remove when he quits the premises.

(2) Things in actual use are also absolutely privileged,
for instance, the horse on which a man is actually riding, the
tools with which a man is actually working, etc.

(3) Things in the custody of the law, as goods, chattels,
ete., in the pound or taken by and remaining in the posses-
gion of a sheriff’s officer under an execution. But by 8 Anne, ¢
14, & 1.* hefore goods seized by a sheriff under an execution

* Now section 19 of R. 8. O, c. 342, as follows :—

19. No goods or chattels whatsoever lying or being in or upon any
messuage, lands, or tenements, leased for life or lives, or term of
years, at will, or otherwise, shall be liable to be taken by virtue of any
execution issued out of the High Court of Justice, or a County Court,
on any pretence whatsoever, unless the party at whose suit the ex
ecution issued out shall, before the removal of such goods or chattels
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put in by any other person than the landlord himself, can
be removed, the immediate landlord must be paid, either by
the sherifl or the execution creditor, one year’s rent, if the
property is held on a yearly rental, and go much remains due
at the time of the seizure.  As soon as a landlord hears
that an execution is put in he ought to give notice to the
sheriff of his claim on account of rent; otherwise, unless he
can prove that the sheriff was aware of the arrears, he will
lose advantage of the Act.

If the goods on the premises are not sufficient to satisfy
a year’s rent, the sheriff cannot execute a writ of execution,
but must withdraw.

(4) Money, unless it is in the bank, and articles of a
perishable nature, such as fruit, fresh meat, milk, figh, ete.

(5) Animals in a wild state are not liable to distress.

157. Besides things which are absolutely privileged from Condition-
distress, there are others which, in the language of the law, “/Privilese
are conditionally privileged: that is to say, that t'.cy must

not be taken if there are other goods on the premises sufficient

to satisfy the distr such are sheep and beasts that gain

the land (that is, by which the land is worked), the instru-

ments of a man’s trade or profession, as the axe of a carpen-

ter, the anvil of a smith, the loom of a weaver, ete., over and

above the amount of the statutory exemptions.

As to sheep and beasts that gain the plough, R. 8. 0.
e, 112, provides as follows:

0. Beasts that gain the land, and sheep, shall not be distrained [Horsesand
for the King's debt, nor for the debt of any other man, nor for any cattle not
other cause, if there be other chattels sufficient to satisfy the debt, to be dis-

or demand; but this provision is not to affect the right to impound trained if
beasts which a man findeth in his ground damage feasant. (Stat. other suffi.
of Kxchequer, of uncertain date, sometimes styled 51 Hen, 111 St. "‘_"“' dis-

4; Imp. Rev, St, 1870, p. 126.) oy
from off the said premises by virtue of such execution, pay to the
landlord of the said premises, or his bailiff, all such sums of money
as are due for rent of the premises at the time of the taking of
such goods or chattels by virtue of such execution; provided the said
arrears of rent do not amount to more than one year's rent, and in
case the said arrears shall exceed one r's rent, then the party at
whose suit such execution issued out paying the said landlord, or his
bailiff, one year's rent, may proceed to execute his judgment as he
might hs before the making of this Act, and the sheriff, or
other officer, is hereby empowered and required to levy and pay to the
exeeution creditor as well the money so paid for rent as the execu-
tion money. 8 Anne, ¢. 18 (or ¢. 14 in Ruffhead's ed.) s. 1.

e dot
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158. By 11 Geo. II. c. 19, ss. 8 and 9, the landlord is em-
powered to distrain growing crops of grain and grass, hops,
roots, fruits, pulse, or other products, to gather them when
ripe, but not before ; to place them in a barn on the premises,
if possible, and if not, as near as may be, and then, after a
week’s notice to the tenant of the place of deposit and in-
tended sale, to sell these as distresses are usually sold. Grow-
ing crops seized under an execution, unlike those seized
under distress, may be sold before they are ripe, but so long
as they remain on the land for sale, they are liable to be dis-
tramed for rent which comes due after the seizure, and sold,
provided there is no other sufficient distress. The landlord has
in respect of them the same right to a year’s rent due before
the seizure and sale, as he has in regard to other chattels
under 8 Anne, ¢. 14, The landlord is not obliged to take them
before having resort to the things just mentioned as condi-
tionally privileged.

As to growing crops, R. 8. 0. e. 342 provides as follows:

6. Any person having rent arrear and due upon any demise lease,
or contract, may seize and secure any sheaves or cocks of corn, or corn
loose, or in the straw, or hay, lying or being in any barn or granary,
or upon any hovel, stack or rick, or otherwise upon any part of the
land, or ground charged with such rent, and may lock up, or detain
the same, in the place where the same shall be found, for or in the
nature of a distress until the same shall be replevied; and, in default
of the same being replevied, may sell the same, after appraisement
thereof to be made, so as nevertheless such corn, grain, or hay, so
distrained as aforesaid, be not removed by the person distraining, to
the damage of the owner thereof, out of the place where the same

dlhlmmlnk’ shall be found and seized, but be kept there (as impounded) until the

tothe dam-
age of ow
ner from
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trained.

same shall be replevied, or sold in default of replevying the sam»,
2W. & M. Sess. 1, ¢. 5, s 2.

7. Every lessor or landlord, or person empowered by him, may
take and seize as a distress for arrears of rent, any cattle or stock of
his tenant feeding or depasturing upon any common appendant, or
appurtenant, or any ways belonging, to all, or any part of, the pre
mises demised, or holden; and may take and seize all sorts of corn, and
grass, hops, roots, fruits, pulse, or other product whatsoever, which
shall be growing on any part of the estate demised or holden as a
distress for arrears of rent; and the same cut, gather, make, cure,
carry and lay up, when ripe, in the barns, or other proper place, on
the premises so demised or holden; and in case there shall be no barn,
or proper place on the premises so demised or holden, then in any
other barn or proper place which such lessor or landlord shall hire,
or otherwise procure for that purpose, and as near as may be to the
premises, and in convenient time to appraise, sell, or otherwis: dis-
pose of the same, towards satisfaction for the rent for which such
distress shall have been taken, and of the charges of such distress,
appraisement, and sale, in the same manner as other goods and chattels
may be seized, distrained and disposed of; and the appraisement thereof
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shall be taken when cut, gathered, cured and made, and not before,
11 Geo II. ¢ 19, s. 8

8. (1) Notice of the place where the goods and chattels so dis-
trained shall be lodged or deposited shall, within the space of one

8, week after the lodging or depositing thereof in such place, be given
to such lessee or left at his last place of abode.

n-

V- (2) If after any distress for arrears of rent so taken of corn,

growing as aforesaid, and at any time before the same shall be ripe
and cut, cured, or gathered, the tenant or lessee, his executors, ad-
8- ministrators, or assigng, shall pay, or cause to be paid, to the lessor
or landlord for whom such distress shall be taken, the whole rent

71
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i, which shall be then in arrear, with the full costs and charges of ;"-'r-"'u.:|>~
ns making such distress, and which shall have been occasioned thereby, ..
re then, upon such payment, or lawful tender thereof actually made,

whereby the end of such distress will be fully answered, the same, and
every part thereof shall cease, and the corn, grass, hops, roots, fruits,
m pulse, or other product so distrained shall be delivered up to the lessee
or tenant, or his executors, administrators, or assigns; anything here-
inbefore contained to the contrary notwithstanding. 11 Geo. 1L ¢
19, 8. 0.

159. When growing crops* are seized for rent they may,
at the option of the landlord, or upon the request of the
s tenant, be advertised and sold in the same manner as other
Y, goods, and it is not necessary for the landlord to reap. thresh,
gather or otherwise market them. (R. 8. 0. c. 170, &. 36.)

Any person huying a growing crop at a sale under seizure
for rent is liable for the rent of the lands upon which the
crop is growing at the time of sale and until the crop is re-
moved, unless the rent is otherwise satisfied. The rent is the
same as the original tenant would have to have paid. (R. 8.
0. c. 170, s. 37.)

160. Growing crops, sown by the person in possession,
and intended to be reaped at maturity, being fructus indus-

* 36, When growing or standing crops which may be seized and
sold under execution are seized for rent they may at the option of the
landlord or upon the request of the tenant be advertised and sold in
the same manner as other goods, and it shall not be necessary for the
landlord to reap, thresh, gather, or otherwise market the same,

87. Any person purchasing a growing crop at such sale shall be
liable for the rent of the lands upon which the same is growing at
the time of the sale, and until the erop shall be removed, unless the
same has been paid or has been collected By the landlord, or has been
otherwise satisfied, and the rent shall, as nearly as may be, be the
same as that which the tenant whose goods were =old was to pay,
having regard to the quantity of land and to the time during which
the purchaser shall occupy it.

Sale of
growing
crops.

Liability
of pur-
chaser of
growing
Crops.
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triales, are chattels seizable under execution, and the owner-
ghip of them is not an interest in land within the 4th section
of the Statute of Frauds. They are bound by the delivery
to the sheriff of an execution against the owner, and they
must equally be bound by the act of the owner. They are
not within the Registry Act, because they are chattels.
(Cameron v. Gibson, 17 0. R. 238.)

161. The rule as to exemptions from distress of the pro-
perty of strangers is now contained in the following statutory
provisions, which form section 31 of the Landlord and Ten-
ant Act (R. 8. 0. c. 170.) .

(1) A landlord shall not distrain for rent on the goods and chat-
tels the property of any person, except the tenant or person who is
liable for the rent, although the same are found on the premises. But
this restriction shall not apply in favour of a person claiming title
under or by virtue of an execution against the tenant, or in favour of
any person whose title is derived by purchase, gift, transfer or assign-
ment from the tenant, whether absolute or in trust, or by way of
mortgage or otherwise,

Nor to the interest of the tenant in any goods on the premises in
the possession of the tenant under a contract for purchase, or by which
he may or is to become the owner thereof upon performance of any
condition,

Nor where goods have been exchanged between two tenants
or persons, by the one borrowing or hiring from the other, for the
purpose of defeating the claim of or the right of distress by the land-
lord,

Nor shall the restriction apply where the property is claimed by
the wife, husband, daughter, son, daughter-in-law, or son-in-law of
the tenant, or by any other relative of his, in case suc¢h other relative
lives on the premises as a member of the tenant's family, or by any
person whose title is derived by purchase, gift, transfer or assignment
from any relative to whom such restriction does not apply.

(2) Nothing in this section contained shall exempt from seizure
by distress goods or merchandise in a store or shop managed or con
trolled by an agent or clerk for the owner of such goods or merchan-
dise, when such clerk or agent is also the tenant and in default, and
the rent is due in respect of the store or shop and premises rented
therewith and thereto belonging, when such goods would have been
liable to seizure but for this Act.

(3) Subject to sections 39 and 40 of this Act* the word * tenant "
in this section shall extend to and include the sub-tenant, and the
assigns of the tenant, and any person in actual occupation of th»
premises under or with the assent of the tenant during the currency
of the lease, or while the rent is due or in arrear, whether he has or
has not attorned to or become the tenant of the landlord.

162- The exemptions from the tenant’s own property are
laid down in the following section (30) of the Landlord and
Tenant Act (R. 8. 0. c. 170):

* Relating to lodger's goods,

ey
or

de
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30. (1) The goods and chattels exempt from seizure under execu- (Goods ex-
tion shall not be liable to seizure by distress by a landlord for rent empt from
in respect of a tenancy created after the 1Ist day of October, 1887, execution
except as hereinafter provided. to be

exempt

2) In the case of a monthly tenancy, the said exemption shall "1""' dis-
only apply to two months’ arrears of rent.* R

(3) The person claiming such exemption shall select and point
out the goods and chattels as to which he claims exemption.

163. Sections 2, 3 and 5 of the Execution Act (R. 8. O. Exemp-

¢. T7) specify the exemptions as follows: tions from
) tenant’s
(1) The bed, bedding and bedsteads (including a cradle) in ordin- "::_'l"!'r"'

ary use by the debtor and his family. PR

Bedding.
(2) The necessary and ordinary wearing apparel of the debtor Apparel
and his family. A ’

(3) One cooking stove, with pipes and furnishings, one other .. .
heating stove, with pipes, one crane and its appendages, one pair of Fumniture
andirons, one set of cooking utensils, one pair of tongs and shovel,
one coal scuttle, one lamp, one table, six chairs, one washstand with
furnishings, six towels, one looking glass, one hair brush, one comb,
one bureau, one clothes press, one clock, one carpet, one cupboard,
one broom, twelve knives, twelve forks, twelve plates, twelve teacups,
twelve saucers, one sugar basin, one milk jug, one tea pot, twelve
spoons, two pails, one wash tub, one scrubbing brush, one blackir
brush, one washboard, three smoothing irons, all spinning wheels
and weaving looms in domestic use, one sewing machine and att
ments in domestic use, thirty

acn-
volumes of books, one axe, one W,
one gun, six traps, and such fishing nets and seines as are in common
use, the articles in this subdivision enumerated not exceeding in value
the sum of $150.

(4) All necessary fuel, meat, fish, flour and vegetables nctually
provided for family use, not more than sufficient for the ordinary
consymption of the debtor and his family for thirty days, and not
exceeding in value the sum of $£40,

FFuel and

provisions,

(5) One cow, six sheep, four hogs, and twelve hens, in all not
exceeding the value of $75, and food therefor for thirty days, and
one dog.

Animals,

Tools and implements of, or chattels ordinarily used in the .16
debt¢

s occupation to the value of $100,

(T) Bees reared and kept in hives to the extent of fifteen hives.

Bees,

* This proviso means, or ought to mean by correct interpretation
of its language, that if there is a monthly tenancy, then up to the
amount of two months' arrears the exemptions cannot be touched.
If there are more than two months' arrears, then for the surplus
over the two months the goods which would otherwise be exempted
are liable,
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3. The debfor may, in lieu of tools and implements of, or chat-
tels ordinarily used in his OC(‘ll]lﬂtIOIl referred to in clause six of sec-
tion 2 of this Act, elect to receive the proceeds of the sale thereof up
to $IIK) in which case the officer executing the writ shall pay the net
proceeds of such sale, if the same do not exceed $100 or, if the same
exceed $100, shall pay that sum to the debtor in satisfaction of the
debtor's right to exemption under said subdivision six, and the sum
to which a debtor shall be entitled hereunder shall be exempt from
attachment or seizure at the instance of a creditor.

4. The chattels so exempt from seizure as against a debtor shail
after his death be exempt from the claims of ereditors of the deceased,
and the widow shall be entitled to retain the exempted goods for the
benefit of herself and the family of the debtor, or if there is no widow
the fomily of the debtor shall be entitled to the exempted goods.

5. The debtor, his widow or family, or in the case of infants,
their guardian, may select out of any larger number the several chnt-
tels exempt from seizure.

6. Nothing herein contained shall exempt any article enumerated
in subdivisions 3, 4. 5, 6, and 7, of section 2 of this Act, from seizure
in satisfaction of a debt contracted for the identical article,

184. The mode of procedure for the claiming of exempted
chattels is laid down by section 32 of the Landlord and Ten-
ant Act (R. 8. 0. c. 170) as follows:

(1) A tenant who is in default for non-payment of rent, and
claims the benefit of the exemption from distress to which he is en-
titled under this Act, must give up possession of the premises forth-
with, or be ready and offer to do so.

(2) The offer may be made to the landlord or to his agent, and the
person authorized to seize and sell the goods and chattels, or having
the custody thereof for the landlord, shall be considered an agent of
the landlord for the purpose of the offer and surrender to the land-
lord of the possession.

(3) Where a landlord desires to seize the exempted goods, he shall,
after default has been made in the payment of rent, and before or at
the time of seizure, serve the tenant with a notice, which shall inform
the tenant what amount is claimed for rent in arrear, and that 'n
default of payment, if he gives up possession of the premises to the
landlord after service of the notice, he will be entitled to claim ex-
emption for such of his goods and chattels as are exempt from seizu-e
under execution, but that if he neither pays the rent nor gives up
possession, his goods and chattels will be liable to seizure and will
be sold to pay the rent in arrear and costs.

(4) The notice may be in the following form, or to the like effect:

Take notice, that I claim $ for rent due to me in respect of
the premises which you hold as my tenant, namely (here briefly de-
seribe them): and unless the said rent is paid I demand from you
immediate possession of the said premises, and I am ready to leave
in your possession such of your goods and chattels as in that case
only you are entitled to claim exemption for.

re
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Take notice further, that if you neither pay the said rent nor
give me up possession of the said premises within three days after
the service of this notice, I am by law entitled to seize and scll, and I
intend to seize and sell, all your goods and chattels, or such part
thereof as may be necessary for the payment of the said rent and
costs,

This notice is given under the Ac¢t of the Legislature of Ontario
respecting the law of Landlord and Tenant,

Dated this day of A.D.
To C. D. (tenant), (Signed) A. B. (landlord).
(5) The surrender of possession in pursuance of the notice hy

the landlord shall be a determination of the tenancy.

(6) Service of papers under this Act shall be made either per
sonally or by leaving the same with some grown person being in and
apparently residing on the premises occupied by the person to be
served.

(7) If the tenant cannot be found and his place of abode is either
not known, or admission thereto cannot be obtained, the posting up
of the paper on some conspicuous part of the premises shall be deemed
good service,

(8) No proceeding under this section shall be deemed defective or
rendered invalid by any objection of form.

165. No distress can be made until the day after that
on which the rent becomes due, nor between sunset and sun-
rise, nor after tender of the rent. At common law no distress
could have been made after the determination of the lease
or tenancy ; but now, by 8 Anne, c. 14, s. 6, if a lease has been
determined by lapse of time or by notice to quit, the landlord
may distrain for rent accruing due before within six months
after such determination, provided his own title to the pro-
perty still continues, and the same tenant still remains in
I\().\'Sl 28100,

As to where distress can be made R. 8. O. e. 342 pro-
vides as follows:

10. Save as provided by section 7, and as hereinafter provided,
chattels shall not be distrained for rent which are not at the time

of the distress upon the premises in respect of which the rent dis-
trained for is due. H2 Hen. III. (St. of Marlbridge, ¢. 15.)

166. The landlord can only distrain for rent upon the
premises in respect of which it is payable. To this rule, how-
ever, there are some exceptions. If a landlord coming to
distrain gees beasts upon the premises, but hefore he can
distrain the tenant drives them off, the landlord may follow
and take them and by 11 Geo. IT. c. 19, now contained in

When dis-
tress can
be made,

Chattels

not to be

distrained
off the

premises,

Where dis-
tress can
he made,
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& 4 . : t
R. 8. 0. c. 342, if a tenant fraudulently or clandestinely re- o
moves goods from the demised premises to prevent the lessor 1
from distraining them for rent in arrear, the lessor, or his
bailiff or agent. may, within 30 days next after such removal, .
4 ¢ "4 o
take and seize them wherever they may be found, unless they &
have in the meantime been sold bona fide to some person ti
ignorant of the fraud. These provisions are as follows: s
s
11. (1) In case any tenant, or lessee for life or lives, term of W
years, at will, sufferance, or otherwise, of any messuages, lands, tena
ments, or hereditaments, upon the demise, or holding whereof, anv n
rent is reserved, due, or made payable, shall fraudulently, or clandes- W
tinely convey away, or carry off, or from, such premises, his goods ol
or chattels, to prevent the landlord or lessor from distraining the o

same for arrears of ront so reserved, due, or made payable, the land-
loru or lessor, or any person by him, for that purpose, lawfully em
powered, may, within the space of thirty days next ensuing such
conveying away, or carrying off such goods or chattels as aforesaid,
take and seize such goods and chattels wherever the same shall be
found, as a distress for the said arrears of rent, and the same sell,
or otherwise dispose of, in such manner as if the said goods and
chattels had actually been distrained by the lessor or landlord in and
upon such premises for such arrears of rent; any law, custom, or
usage to the contrary, notwithstanding. 11 Geo. IL c. 19, s 1.

No landlord or lessor, or other person entitled to such arrears
of rent, shall take, or seize, any such goods or chattels as a distress
for the same, which shall be sold bona fide and for a valuable con
sideration, before such seizure made, to any person not privy to such
fraud as aforesaid; anything herein contained to the contrary not-
withstanding. 11 Geo. 1I. c. 19, s, 2,

12. Where any goods or chattels fraudulently or clandestinely
conveyed, or carried away, by any tenant or lessee, his servant or
agent, or other person aiding or assisting therein, shall be put, placed,
or kept, in any house, barn, stable, outhouse, yard, close, or place,
locked up, fastened, or otherwise secured, so as to prevent such goods
or chattels from being taken and seized as a distress for arrears of
rent, the landlord, or lessor, or his agent, may take and seize, as a
distress for rent, such goods and chattels (first ealling to his assistance
the constable, or other peace officer, of the place where the same
shall be suspected to be concealed, who is hereby required to aid and
assist therein; and in case of a dwelling house, oath being also first
made before a justice of the peace of a reasonable ground to suspect
that such goods or chattels are therein), and in the day time break
open and enter into such house, barn, stable, outhouse, yard, ¢lose,
and place, and take and seize such s and chattels for the said
arrears of rent, as he might have done if such goods and chattels had
been put in any open field or place upon the premises from which the
same have been =o conveyed, or carried away. 11 Geo, IT. ¢, 19, 5. 7.

"

13. (1) If a tenant or lessee shall fraudulently remove and convey
away his goods or chattels as aforesaid, or if any person shall wilfully
and knowingly aid or assist any such tenant or lessee in such fraudu-
lent conveying away, or carrying off, of any part of his goods or
chattels, or in concealing the same, every person so offending shall
forfeit and pay to the landlord or lessor, from whose estate such
goods and chattels were frandulently carried off as aforesaid, double
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the value of the goods by him carried off or concealed as aforesaid

y If the

moved do
not exceed
/00 in

valne com

e- to be recovered by action in any Court of competent jurisdiction.
T 11 Geo, 1L ¢. 19, s. 3.
i8 (Z) Where the goods and chattels so fraudulently carvied off, or
concealed, shall not exceed the value of $200, the landlord from whose
i, estate such goods or chattels were removed, or his agent, may exhibit goods re
Yy a complaint in writing against such offender bef WO OF more jus-
m tices of the peace of the same county, residing near the place whence
such goods and chattels were removed, or near the place where the
same were found, not being interested in the luuas or tenoment's
of whence such goods we

removed, who may summon the offender,
examine the fact, and all proper witness
mary way determine whether such offer
with which he is charg

upon oath, and in a sumn

be guilty of the offence
like manner of the value
and chattels by him so frandulently carried off, or
cealed, as aforesaid; and upon full prooi
mder their hands and seals, the said justices of the peace may and
shall adjudge the offender to pay double the value ot
and chs

, and inquire
of the goods

of the offence, by or

the said goods
ittels to the landlord at such time as the said justices |
ippoint, and in case the offender, having notice of such or
refuse or neglect so to do, may and shall, by warrant under their
hands and seals, levy the same by distress and sale of the
chattels of the offender; and for want of such distress, v
the offender to the common gaol, there to be kept to hard labour,
without bail or mainprize, for the space of six months, unless the
money so ordered to be paid as aforesaid shall
11 Geo, 1I. ¢. 19, 5. 4
(3) Any person a
General 8

¥y commit

be sooner satisfied

rieved by such order may appeal to the
ordance with the provisions of the Ontario
Summary Convictions Act. 11 Geo. I ¢. 19, s, 5

slons in ac

one or two sufficient surety or sureties in double the sum so ordered

¥ abide the order there to be made, the order of the said justices shall
w not be executed against him in the meantime. 11 Geo. I1. ¢. 19, s. 6.

167. This statute does not apply to the case of a removal
of a stranger’s goods from the premises, nor to the removal
of the goods of a tenant which are gned to one of his
creditors in satisfaction of a bona fide debt.* It will be re-
membered that we are only speaking here of the right to dis-
train. The removal by a creditor might be a breach of the
Fraudulent Preferences Act, R. S. 0. ¢. 147, and the land-
lord might have his claim to a share of the proceeds of these
goods like any other creditor. Nor does the statute apply
to the removal of a tenant’s goods before the day on which
the rent becomes due. If removed on the morning of the
day on which the rent becomes due they may be followed and
seized under the statute.

When goods are fraudulently removed, and are placed in
any house or place, locked up or otherwise secured, the land-

* See Martin v. Hutchinson, 21 O, R. 388,

Tenant liable to
prosecution only if goods are his own property.

(4) Where the party appealing shall enter into a recognizance with e

to be paid, with condition to appear at such General Sessions and to F

plaint may
be made to
Justices of
the Peace,

Fraudu
lent re-
moval,
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lord, or his agent, may, with the assistance of a police officer,
and in the case of a dwelling-house, on oath being made before
strate of a reasonable ground to suspect that the goods
are in it, break open the house in the day time and distrain
the goods as if they had been in any open place. The con-
stable to be present may be one specially appointed for the
occaslion.

168. In practice it is often found that goods thus removed
are liable to a chattel mortgage, and the landlord’s priority
over such chattel mortgage ceases as soon as the goods are
removed from the demised premises. In taking proceedings
under this Act, therefore, the landlord must be careful to
ascertain before he incurs any expense whether the goods are
covered by a chattel mortgage or not. 1f he chooses to pay
off the chattel mortgage, and take an assignment of it or dis-
charge it, he could then seize the goods, because the owner-
ship would be revested in the tenant. 1f he sold the goods
without reference to the chattel mortgage he would be liable
in damages to the chattel mortgagee. The tenant, or any
person assisting him in carrying away or concealing goods,
has to forfeit to the landlord double the value of such goods,
to be recovered, where the goods exceed the value of $200,
by action or suit, and where the value is below that amount,
by summary proceedings before two justices. In the latter
-ase the justices have the power to commit for six months
if the money is not paid and no sufficient distress can be
found. DPolice magistrates in cities in Ontario have the same
power as two justices of the peace.

169. The landlord must, in the first place, be careful not
to distrain for more rent than is actually due; and, in the
second place, to distrain at one time for the whole of that
which is due. 1f, indeed, there has been gome mistake as to
the value of the goods, and the landlord having fairly sup-
posed the first distress to be sufficient to realize the whole
rent due, afterwards finds that it will only cover a part, he
may then distrain again for the remainder ; or if, after putting
in a distress, he has at the request of the tenant agreed to
postpone it and has withdrawn, he may then distrain a second
time,

170. The outer door of a house, except in the case of goods
fraudulently removed, cannot be broken open. Tt is not a
breaking to open it by the usual means adopted by persons

BC
a

hi
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ten
are
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er, having access to the building; but when the outer |I|mrv has

e once been passed, the inner doors may be forced, and if the

3s landlord or his agent, having been once lawfully in the house,

i and have begun to make distress, are forcibly ejected, they

o may then break open the outer door to re-enter.

he g .
171. A distress may be made either by the landlord him- yyy, ay
gelf or by an authorized agent, called a bailiff. To justify makea

ed a landlord in calling in a policeman, it must be shown that "
ity his presence was rendered necessary by violence or threats.

ire

gs 172. The authority is usually given to a bailifl in writing Warrant
to by what is called a warrant of distress, but if a landlord’s "f distress.
re agent distrain without his orders, subsequent ratification of

ay his acts is as effectual as a previous direction.

i8-

'~ 173. The usual mode of making a distress is for the land- Mode of
ds lord or his bailiff, having entered, to lay his hand upon and l';::h‘("ﬁ“
e take hold of some article of furniture or other chattel, and

oy declare that he seizes it as a distress in the name of all the

is. goods in the house; but it will be quite sufficient if, after

s, entry, he announces his intention to take the whole or certain

10, articles named as the distress.

it,

er 174. When the seizure has been thus made, the next thing Inventory.
hs is to draw up an inventory of as many goods as are sufficient

be to cover the rent distrained for, and also the costs of the dis-

tress. A copy of the inventory must then be made, and this,
with the notice usually written at the foot of the inventory,
of the fact of the distress having been made and the goods

of contained in the inventory having been taken, of the rent dis-
he trained for, and of the date on which the rent and costs must
at be paid or the goods replevied, must be served upon the ten-
to ant, either personally or by leaving it for him at his house,
p- or if there is no house on the premises, or if no person is
le there with whom the notice can be left, then by sticking it
e up in some prominent place on the fence. A witness should
1g be present to prove the regularity of the proceedings.

to

Wd

175. When the distress has been made and the inventory pemoval
drawn up, the landlord may then remove the goods off the of goods.
premises to any convenient place of security, of which the
tenant must have notice, with the inventory, and where they
are impounded.
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The provisions of R. 8. 0. ¢. 342, as impounding distress
are as follows:

14. Beasts or cattle distrained shall not be chased or driven out
of the local municipality (as defined by the Municipal Act) in which
they are distrained, except it be to a pound overt within the same
county not above three miles distant from the place where the distress
is taken. 8 Ed. 1. (St. of Westminster Prim.), ¢, 16, and 1 P. & M.
¢ 12, s 1, part.

(2) No cattle or other goods distrained or taken by way of dis-
tress for any manner of cause at one time, shall be impounded iv sey-
eral places, whereby the owner of such distress shall be constrained
to sue several replevins for the delivery of the said distress so taken
at one time; upon pain that every person offending shall forfeit to
the party aggrieved $20 and treble damages. 1 P. M c 12 8 1,
part.,

(As to sheaves and cocks of corn, or corn loese, or in
the straw, or hay, see ante page 70, and as to growing crops,
see page 71 ante.)

(3) Any person lawfully taking any distress for any kind of
rent may impound or otherwise secure the distress so made of whar
nature or kind soever it may be, in such place or on such part of the
premises chargeable with the rent, as shall be most fit and conven
ient for the impounding and securing such distress, and may appraiss,
sell, and dispose of, the same upon the premises, in like manner, mul
under like directions and restraints to all intents and purposes,
any person taking a distress for rent may now do off the prem
and it shall be lawful for any person whomsoever to come and go to,
and from, such place, or part of the said premises, where any distress
for rent shall be impounded and secured as aforesaid, in order to
view, appraise, and buy, and also in order to carry off or remove
the same on account of the purchaser thereof, and if any pound-
breach, or rescue, shall be made of any goods and chattels, or stock,
distrained for rent, and impounded or otherwise secured by virtue of
this Act, the person aggrieved thereby shall have the like remedy as
in cases of pound-breach, or rescue. 11 Geo, IL. ¢. 19, s 10.

176. If, however, cattle are seized, they must not be driven
out of the municipality in which they are taken, except to
an open pound in the same municipality, not more than three
miles from the place of distress. A distress is, however, now
hardly ever removed from the premises, because by 11 Geo.
II. c. 19, it was enacted that it shall be lawful for any per-
son or persons lawfully making any distress for any kind of
rent, to impound it or otherwise secure the distress so made,
of whatever nature or kind whatsoever it may be, in such
place or in such part of the premises chargeable with the rent
as shall be most fit and convenient for the impounding or
securing of such distress. Under this statute the landlord
may, even without the tenant’s consent, take such part of the
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premises, or even the whole, as is necessary for securing the
goods, and place a man in possession of them there; but it has
been held that, if it is not necessary to use the whole of the
premises for the purpose, he must place the goods distrained
in one or more rooms, according to the space required, unless
the tenant, as he usrally does, allow them to remain in their
ordinary places. No particular form is now required to con-
stitute an impounding. As soon as the distrainor has made
out and delivered to the tenant, or has left upon the premises,
an inventory of the goods he has taken, they are impounded,
and then, even though no one is left in possession, as soon
as this is done they are in the custody of the law, and if the
tenant retake them he will be liable to indictment, and also
to an action for damages.

177. The landlord must not use or consume any animals
or things impounded. If he does, the tenant will have an
action for damages. To this there is one exception—a land-
lord may milk cows which have heen distrained, for this is
necessary for the preservation of the animals. A distrainor
is now bound to feed impounded cattle if the owner does not.

178. If a tenant, after he has received notice of distress,
do not within five days* pay the rent, with the costs of the
levying or replevying of his goods, the distrainor may, with
the assistance of the sheriff of the county or a constable, cause
the same to be appraised by two sworn appraisers, whom the
sheriff or constable are authorized to swear, and after such
appraisement may sell the same, and apply the proceeds to
the satisfaction of the rent and the charges of the distress
and appraisement, leaving the surplus, if any, in the hands
of the sheriff or constable for the owner’s use.

The provisions of R. 8. 0. ¢. 342 on this point are as
follows:

16. Where any goods or chattels shall be distrained for any rent

81

Landlord
must not
use im-
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Appraise-
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reserved and due upon any demise, lease, or contract, whatsoever, and distress

the tenant or owner of the goods so distrained, shall not, within five
days next after such distress taken and notice thereof (with the cause
of such taking) left at the dwelling house, or other most notorions
place on the premises charged with the rent distrained for, replevy
the same, with sufficient security to be given to the sheriff according

* The five days are to be calculated inclusive of the last day and
exclusive of the date of seizure; thus, if the distress is taken and notice
sil'w'n on the 1st of March, it will not be lawful to sell until the Tth
March.

L.T.—6
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to law, then, in such case, after such distress and notice as afore-

piration of said, and expiration of the said five days, the person disiraining shall
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ittels so distrained to be appraised by two

cause the goods and ¢

appraisers, who shall first be sworn before a justice of the peace, or
any other officer or person authorized toadministor an oath, to appraise
the same truly, according to the best of their understandings (a

memorandum of which oath is to be indorsed on the inventory), and
aflter such appraisement, the person so distraining may lawlully seil
the goods and chattels so distrained for the best price which can be
got tor the same, towards satisfaction of the rent for which the saul
guods and chattels shall be distrained, and of the charges of sucn
distress, appraisement, and sale, and shall hold the overplus (if any)
for the owner's use, and pay the same over to hiw on demand. (See
2W. &M, Sess, 1,¢e. 5,8 1) 2 Edw. VILL ¢ 1, s, 22.

179. 'T'he distrainor cannot retain possession of the goods
on the premises of the tenant for more than five days, to-
gether with such further reasonable time as may be necessary
for appraising and selling the same, unless he has the express
consent of the tenant for such further retention ol the goods
and occupation of the premises. A delay of this kind fre-
quently takes place when the tenant wishes further time to
enable him to raise the money to pay his rent. This consent
ought to be in writing for the sake of safety, although it may
be legally given by word of mouth. If the bailiff or person
actually making the distress on behalf of the landlord acts as
one of the appraisers, the distress will be rendered irregular.
The appraisers need not be professional appraisers, but they
must be reasonably competent. They must value every article
in the inventory scparately, and then indorse the inventory
with a signed memorandum of the total valuation.

180. The goods may then be put up for auction, but the
appraisers may take them at their own valuation, the law
presuming that goods sold as appraised are sold at the best
prices. The distraining bailiff must sign the receipt for the
money realized at the end of the inventory. If the amount
received exceeds that of the rent and costs of distress the
surplus must be left in the hands of the sheriff or constable
for the tenant.  Goods followed and distrained after a fraudu-
lent removal are to be sold in the same manner as if they had
been seized on the premises.

As to pound-breach R. 8. 0. c. 342 provides as follows:

15, Upon any pound-breach, or rescue, of goods or chattels dis-
trained for rent, the person grieved thereby shall, by action for the
wrong thereby sustained, recover treble damages and costs of suif
against the offender in any such rescue, or pound-breach, or against
the owner of the goods distrained, in case the same be afterwards
found to have come to his use or possession. 2 W. & M. Sess. 1,
e b, s
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the right to bring an action for his rent. 1f a tenant, having
entered into possession of premises on the understanding that
he is to make some compensation for their use without any
express stipulation for the payment of a rent certain, then
no distress can be made, but the landlord may bring an
action for reasonable compensation for the occupation. Kven
if the occupation were that of a squatter or trespasser the
landlord could bring such an action. Ie might, in such a
case, eject the party, but he has also the option of treating him
as a tenant, and compelling him to pay for the use of the
premises,

182. 1t is usual in leases to afford the landlord, if not the
remedy for the payment of rent, at least protection against
the accumulation of arrears, by giving him the power to re-
enter and terminate the lease if the rent be not paid within
a certain number of days after it has become due.

183. The costs of distress for rent are provided for as
follows:

First, as to exempted goods (R. S. O. ¢. 75, s.

No costs shall be levied for or in respect of the seizure upon
exempted goods when they may not be lawfully sold, and when soid
no greater sum in all than $2.00 and actual and necessary payments
for possession money shall be levied or retained for or in respect
of costs and expenses of sale of such exempted goods.

184. Second, as to seizure where distress is for sums under
$30 (R. 8. 0. c. 75):

1. No person making distress for rent or for a penalty, where
the sum demanded and due in respect of the rent or Wty does not
exceed $80, and no person employed in making the distress or doing
any act in the course of the distress, or for carrying the same into
¢ffect, shall take or receive from any person, or out of the produce
of the chattels distrained and sold, any other cests in respect of the
distress than such as are set forth in Schedule A hereunto annexed.

u. If a person offends against any of the provisions of the pre-
ceding sections, the party aggrieved may apply to a justice of the
peace for the county, city, or town where the offence was committed
for the redress of the grievance, whereupon the justice shafl summon
the person complained of to appear before him at a reasonable time,
to be fixed in the summons, and the justice shall examine into and
liear the complaint and defence, and if it appears that the person
complained of has so offended, the justice shall order and adjudge
treble the amount of the money unlawfully taken and full costs to be
paid by the offender to the party aggrieved,

83

181, Besides the remedy by distress the landlord has also Action for
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garieved by a seizure or sale of goods under a
bill of sale, or by a distress for rent or
a penalty, or by any proceeding had in the course thereof, or by any
costs or charges levied upon him in respect of the same, shall b
barred from any action or remedy which he might have had before
the passing of this Act, except so far as any complaint preferred
under this Act has been determined by the order and judgment of
the justice before whom it has been heard and determined, and
case the matter of the complaint is made the subject of an action tl
order and judgment may be given in evidence under the defence ¢
not guilty.

No person a

Costs on distress for small rents and penalties:
Levying distresses under $80
Man keeping possession per diem

Schedule

Appraisement whether by one appraiser or more, two
cents in the dollar on the value of the goods

If any printed advertisement, not to exceed in all $1,

Catalogues, sale and commission, and delivery of
goods—five cents in the dollar on the net produce

of the sale.

185. Third, where the seizure is for distress for sums

over $80 (R. 8. 0. c. 75):

2. When the sum to be levied by distress for 1 , or for anv
penalty, exceeds the sum of $80, no further charg hall be made
for or in respect of costs or expenses by any perse 1king the di
tross, or employed in doing any act in the course of h distress, than
such as are set forth in Schedule A of this Act it the following,

that is to say:

(@) The actual expenses or outlay reasor incurred in remov
ing tne goods distrained, or part thereof, when such removal is neces
sary.

(1) Advertisement when necessarily published in a newspaper
$2.00, but not exceeding $5.00,

(¢) If any printed advertisement otherwise than in a newspaprr
$1.00, but not to exceed $3.00.

(d) The sum of $1.00 per day for man keeping possession in lien
of The. per day as allowed in said schedule A.

(¢) Where the amount due shall be satisfied in whole or in part
after seizure and before sale, the bailiff or person seizing shall b
entitled to charge and receive but three per cent. on the amount
realized in lieu of five per cent. and no more.

16. The person whose goods are distrained, or the person author-
izing the distress, or any other person interested, may, upon giving
two days’ notice in writing, have the costs of the bailiff or other person
making the distress, and the disbursements charged, taxed by the
clerk of the Division Court within whose division the distress has
been made.

17. The bailiff or person so making the said distress shall fur-
nish the clerk with a copy of his costs, charges and disbursements,
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for taxation at the time mentioned in the notice, or at such other D!l of

time as the clerk may direct, and in default of his so doing shail * to
not be entitled to any costs, charges, or disbursements whutev CIoF TO8
taxation

18. The clerk upon such taxation 1l, amongst other tl v of

consider the reasonableness of any charges for removal, k

ssion, and for advertising, or any ims all d to have
therefor, and may examine either party on oath touchin
I'he person requiring the taxation shall pay t clerk a fee
five cents therefor,
19. Where that portion of the bill or charges in dispute amounts puvision
to ti mm of $10, either party may on 2 two « no v
the taxalion re d by the clerk of the County Court. who s be ation
id a fee of fifty cents for h e 1 b 1 ) ) A
and such fee may in the discretion of the clerk be dedu from or
added to the bill as finally taxed by him
186. Persons overcharging are linble, on proceedings he- Penalty for

ng taken before a justice of the peace. to pay treble the vstortion
f 1 \

imount of money actually taken and ecost \ landlord can

d unless he personall \.n\vwl the distress

not be so puni

['his proceeding before a justice is in addition to any right
of action there may be for damages.
CASES

The plaintiff as landlord distrained the goods of | tenant on ( eral
16th July, and left them in the custody of the tenant, who agreed (o rules as to
nold possesgion and deliver them up when required. On 10th August conse
1 chattel oo 1 removed the g ences of

Wy in

In an action for pound breach under 2 W. & M. e. 5, by the ling
landlord against the chattel mortgagee and that
the landlord had the right to impound and on the
premises, and at the expiration of five day had a
reasonnble time after the expiration of the five days to sell which
had elapsed in this ease; that there was a good distress and a good
impounding, and the agreement bound the tenant, but not the mort
gagee, who was entitled to have the pro 18 of the law ¢ ied
out; and who could, after the expiry of a reasonable time for sale,
say the goods are not in the custody of the law, but of the landlord,

under an agreement with the tenant, and in taking them under his
chattel mortgage he did not commit a pound breach:

Langtry v. Clark, 16 C. L. T. 109,

A bailiff seized certain goods under a landlord’s distress war-
rant for rent in arrear, but did not remain in possession or take any
further steps to execute the warrant, except that, as the jury found,
the tenant was constituted the landlord’s nt to take possession of
the goods for him under the warrant, After the lapse of more than
a month a chattel mortgagee took possession of the goods under his
mortgage and removed them: Held, that the landlord was not wn-
titled to recover them:

Roe v. Roper, 23 C. P. 76,
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Tenant It is doubtful whether a tenant can waive all statutable formali-
cannot af- ties as to inventory, ete,, as regards the mortgagee:
fect rights

of mort- Whimsell v. Giffard, 3 O. R. 1.
gagee. ' ) )
A removal The plaintiff having remained in possession and paid rent after

of goods  the expiry of his term, the defendants levied a distress upon plaintiff’s
distrained goods in the premises situate six miles from Toronto, for two months’
held not  arrears of rent, and removed the goods to Toronto to impound and
unlawful, gell, The plaintiff brought an action of trespass, claiming that he
was not defendant’s tenant: Held
1. That the relationship of landlord and tenant existed at the
time of the distress,

2. That the removal to Toronto, unless unnecessary and unreason-

able or malicious, was not a good ground of action:
Macgregor v. Defoe, 14 O, R. 87.

An illegal On a distress for rent no notice thereof in writing was given to

distress.  the lessee, nor a legal appraisement made before sale; and the actual
value of the goods sold was much greater than the amount due for
rent: Held, that the distress was illegal.

Howell v, Listowell, 13 O, R. 476. (See this case also on sub-
ject of Tender.)

Third Where a landlord has distrained for arrears of rent goods upon
party's the demised premises liable to such distress, belonging in part to the
right. tenant and in part to a third party, such third party has no right

to compel the landlord to sell the part belonging to the tenant before
selling the part belonging to such third party:

Pegg v. Starr, 23 O. R. 83.

With- The withdrawal of a first distress, not being a voluntary one, but

drawal of under a special arrangement, did not prevent the landlord from

distress, making a second distress, The second distress could be supported by
reason of the first distress being withdrawn through the tenant's
fraud. Section 4 of 58S V. ¢. 26, does not preclude a right of distress,
unless there is an express contract therefor contained in the lease;
and the section is not retrospective:

Harpelle v, Carroll, 27 O. R. 240, See para, 144,

The effect The mere taking of a note for rent will not take away the right
of a taking to distrain, but it is otherwise where in consideration of receiving it
anote on  the landlord expressly agrees to wait until it is dishonoured. In this
the right case such an agreement was proved:

Rosagaily Simpson v. Hewitt, 30 U. C. R. 610,

Threshing Where a sheriff, acting in good faith for all concerned, agreed to
grain, pay for having grain threshed for the purpose of its better sale, the
expenses of such threshing should be allowed him:
Galbraith v. Fortune, 10 C. P. 109.

Yearly A letting at an annual rent constitutes a yearly tenancy, which
tenancy, continues at the same rate for the second year as the first, if the
distraining tenant remain in possession of the premises, and the landlord may
for rent ~ distrain for the first year's rent at the end of the second year:
under. McClenaghan v. Barker, 1 U, C. R. 26
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The defendant, who owned the farm, agreed with the plaintiff To justify
to work it on shares, each of them supplying one-half of the seed and a distress
labour, and to have half the profits, the plaintiff to pay $t0 for imple- there must
ments and $160 annually; but the plaintiff was not placed in posses- [";’:f' 'I‘:‘

sion of any distinet portion of the farm, the parties being equally in lev-ndup
possession of the whole. Held, that there was no lease created be- g0 41 g
tween the parties, and that the 30 was not rent for which the de- 4,4 tenant
fendant could distrain: of fixed

Olerlin v. McGregor, 26 C. P, 460, i

In order to constitute a logal tender the money must be produced Requisites
and shewn to the creditor, or its production expressly or impliedly for a good
dispensed with, To divest a landlord of his right to distrain a strict tender.
legal tender must be shown:

Matheson v. Kelly, 24 C, P. 598,

to The plaintiffs were let into possession of certain demised prem- Distress
al ises by the agent of the tenants, who afterwards repudiated th"'_‘"'I""
St agent's authority and refused to recognize the plaintiffs as sub- Siravger

tenants.  The defendant, who was head landlord, in the meantime Iulw:::‘jilit:l
distrained the plaintiffs’ goods for arrears of rent, and the plaintiffs *under ox
brought this action to recover damages. Held, that notwithstanding

B T ISt with the
the tenant’s repudiation of the ¢ s authority, the plaintiffs were assent of "

in possession ‘‘ under” the tenants: the tenant.
n
he Farwell v. Jameson, 23 A. R. 517.
ht
re Under section 137 ) (1) added to the Assessment Act, R. 8. O, Personal

1897, e. 224 by 62 Viet. e. 24, s. 11, goods which are not in the property
possession of the person assessed in respect to them cannot be dis- legal dis
trained for the taxes assessed ng t them.*®* 1In this ease, the g tress,
which had been mortgaged were, when seized, in possession of the

bailiff of the mortgagee, who had taken possession upon default

Held that the plaintiff, being a bailiff in possession, had a right to

bring action for illegal distress:

Donahue v. Campbell, 3 0. R, (1002) 124,

There is nothing in the Assessment Act, R. 8. O, c. .
warrant a municipal tax collector seizing for
which, being under distraint by a landlord, are in custodia legis; and and tenant
in this case subsequent rent having acerued due during the joint —Distress
possession of the landlord and collector, the landlord was also held ¢f rent

to have priority in respect of another dist (I “‘:lﬂlm

subsequent rent: Seizure of

+ 10 Arrears
rrears of taxes, goods Landlord

8¢ made by him for such

Corporation of City of Kingston v, Rogers, 31 O. R. 119. li'“"‘l‘-
riorities
— S — R. 8. 0
¢, 2

*This amendment (1809 Ont. Stats.) relates to “ Personal
Property.” Ry the interpretation section of the Assessment Aect
“personal properiy " includes * chattels.” A leasehold interest
is a chattel and is therefore liable to assessment, I  have not
printed the amendment. This reference is sufficient,
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CHAPTER X.

FORFEITURE AND RE-ENTRY.

187. The short form of lease, and, in fact, almost all
leases, contain a condition or proviso wherchy it is declared
that the lease shall be forfeited, and that the lessor shall have
a right to re-enter and re-possess himself of the premises, if
the tenant commits a breach of some or any of the covenants
of the lease; for instance, for non-payment of rent, for non-
repairing, for waste, for not insuring, for carrying on pro-
hibited trades, ete. In nearly all these cases it is obvious
enough when a prohibited act has been committed and a for-
feiture incurred.

188. Formerly, if the rent were not paid when due and
demanded, a demand of the precise rent due (after all dedue-
tions) had to be made by the landlord or his agent on the
day on which it was due and payable—hefore sunset—at the
place, if any, fixed for payment, and if no place was fixed,
then upon the demised premises. If the tenant did not then
pay the rent, the landlord could immediately bring an action
of ejectment and turn him out. Very frequently, however
the proviso relieved the landlord from the necessity of de-
manding the rent, and in that case the tenant incurred a for-
feiture if he did not himself go and pay or tender his rent
on the appointed day. And however the proviso was worded
in this respect, if half a year’s rent were in arrear, and no
sufficient distress found on the premises, the landlord might
forthwith bring ejectment. Tf the tenmant, by fastening the
outer door, hindered the landlord from distraining. this ren-
dered it unnecessary to prove that there was no “sufficient
distress ” on the premises. But the forfeiture could he waived
by the landlord’s putting a distress into the premises, or by
his accepting rent which became due subsequently to the
alleged forfeiture.

189, The necessity for the proviso arose from the fact
that mere non-payment of rent or hreach of covenant by the
tenant does not determine the lease, unless there he a right
reserved to the landlord to re-enter thercon; and even then,
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g0 much does the law lean against forfeiture, that to deter-
mine a lease for forfeiture for non-payment of rent, great
nicety, as above stated, formerly existed, unless, as became
usual, the proviso for re-entry dispensed therewith. The
form of proviso included in the Short Forms Act, it will be
seen, does dispense with the demand for rent. So, whenever
that form is used, there is not much difficulty. But in cases
where the short form of lease was not used the difficulty con-
tinued, therefore the Legislature provided as in the two cec-
tions now next following.

190. Section 11 of the Landlord and Tenant Act (R. S.
0. c. 170):

89

In every demise made or entered into after the 25th day of Right of

March, 1886, whether by parol or in writing, unless it shall be other- ¢
wise agreed, there shall be deemed to be included an agreement that if
the rent reserved, or any part thereof, shall unpaid for fifteen
days after any of the days on which the same ought to have been
paid, althongh no formal demand thereof shall have been made, it
shall be lawful for the landlord at any time thereafter into and upon
the demised premises, or any part thereof, in the name of the whole,
to re-enter, and the same to have again, repossess and enjoy, as of
his former estate,

191. S
0. c. 170):

Where a landlord has hy 'av a right to enter for non payment of (
rent, it shall not be necessary to demand the rent on the day when !
due, or with the strictness required at common law, and a demand of
rent shall suffice notwithstanding more or less than the amount Iy ?
due is demanded, and notwithstanding other requisites of the common !
law are not complied withi: proy it unless the premises are)
vacant, the demand be made fifteen s at least before entry, such ,
demand to be made on the tenant personally anywhere, or on his wife,
or some other grown up member of his family on the premises.

etion 35 of the Landlord and Tenant Act (R. S.

192. Before these two last sections were passed the strict- Where
ness of entry required at common law had, as also above?

stated, been dispensed with in cases where half a year’s ren ;
was in arrear, and no sufficient distress was to be found on
the premiscs countervailing the arrears then due, and the
lessor had power to re-enter for non-payment. The following
are the provisions of the Landlord and Tenant Act relating
to this point. They form scetions 20 and 25, inclusive, of the
Landlord and Tenant Act:

ntry.
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In all cases between landlord and tenant, as often as it happens Landlord

that one-half year's rent is in arrear and the landlord or lessor to
whom the same is due has the right by law to re-enter for non-pav-|

aving
wower to

ment thereof, such landlord or lessor may, without any formal de- re-enter

mand or re-entry, serve a writ for the recovery of the demised prem- f
ises; or in case the same cannot be legally served, or no tenant is in !

or non-
ayment
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actual possession of the premises, then the landlord or lessor may
afix a copy thereof upon the door of any demised messuage: or in
case the action is not for the recovery of any messua then upon
some notorious place, of the lands, tenements, or hereditaments
prised in the writ; and such aflixing shall he
shall stand instead of a demand and r

, com
good service thereof, and
entry. -

21. In case of judgment against the defendant for non-appear-

ance, if it is shown by affidavit to the Court, or is proved upon the
trinl, in case the defendant appears, that half a year's rent was due
before the writ was served, and that no sufficient distress was to be
found on the demised premises countervailing the arrcars then due,
and that the lessor had power to reenter, the lessor shall

recover
judzment, and have exccution in the same manner as if the rent in
arrear had been demanded and re-entry made,

09

In case the lessee or his assignee, or other person «l\imiml
ing title under the lease, permits and suffers judgment to Le
had on such trial and exeention to be executed thereon \thnul pn
ing the rent and arrears, together with full costs and without proceed
ing for equitable relief within six months after execution exec uted,
then and in every such
persons claimi

or

se the lessee and his assignee, and all other
and deriving under the lease, shall be barred and fore
closed from all relief or remedy, other than by proceedings by way
of appeal from the judgment, and the landlord or lessor shall from
thenceforth hold the demised premises discharged from the lease.

23. Nothing hercinbefore contained shall bar the right of any
mortgagee of such lease, or any part thereof, who is not in posses
sion, if the mortg », within six months after such judgment ob
tained and execution executed, p all rent in arrear, and all costs
and damages sustained by the lessor or person entitled to the re-
mainder or reversion, and performs all covenants and agreements
which on the part and behalf of the fir
be performed.

18

t lessee are to be or ought t«

24, In case the lessee, his assignee or other person claiming any
right, title or interest of, in or to the lease, proceeds for equitable

relief within the time aforesaid, such person shall not be entitled to a

ca
stay of the proceedings unless within forty days next after an app'i-
ration for a stay of the proceedings, he brings into Court and lodges
with the proper officer such sum of money as the lessor or landlord or
swears to be due and in arrear, over and above all just allowances, g
and also the costs taxed in the said action, there to re- un
main until the hearing of the application for equitable relief, or to les
be paid out to the lessor or landlord on good security, subject to the ass
judgment or order of the Court; and in case such proceedings for an
equitable relief are taken within the time aforesaid, and after execu- a
tion has been executed, the lessor or landlord shall be accountable
only for so much as he really and bona fide, without fraud, deceit, or
wilful neglect, has made of the demised premises from the time of wh
his entering into the actual possession thereof, and if what he has so les
made is less than the rent reserved on the lease, then the lessee or his of

assignee, before being restored to his possession, shall pay the lessor
or landlord what the money so by him made fell short of the reserved
rent for the time the lessor or landlord held the lands.
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25. If the tenant or his assignee at any time before the trial
in the action pays or tenders to the lessor or landlord, or to his
solicitor in the ecause, or pays into Court, all the rent and arrears
together with the costs, all further proceedings in the action shall
cense; and if the lessee or his assigns, upon such proceeding as afore
said, obtains equitable relief, he and they shall have, hold, and enjov
the demised lands according to the lease thereof ma without any
new lease,

193. Besides ve-entry or forfeiture for non-payment of
rent, there mav he also forfeiture for non-performance of
covenants, as will be seen by again referring to the form of
provigo furnished by the Act.* With reference to such a right
of re-entry or forfeiture the Legislature has enacted as fol-
lows, being seetion 13 of the TLandlord and Tenant Act
(R. 8. 0.c. 170) ¢

(1) A right of re-entry or forfeiture under any proviso or stipu
lation in a lease, for a breach of any covenant or condition in the
lense, shall not be enforceable by action or otherwise, unless and
until the lessor serves on the lessee a notice specifying the particular
breach complained of, and if the breach is eapable of remedy, requir
ing the lessee to remedy the breach, and in any case requiring the
lessee to make compensation in money for the breach, and the lessee
fails within a reasonable time thereafter to remedy the breach, if it
is capahble of remedy, and to make reasonable compensation in money,
to the satisfaction of the lessor for the breach

(2) Where a lessor is proceeding by action or otherwise, to en
force such a right of re-entry or forfeiture, the lessee may, in the
lessor's action, if any, or in any action brought by himself, apply to
the Court for relief, and the Court may grant or refuse relief, as the
Court, having regard to the proceedings and conduct of the parties
under the foregoing provisions of this section. and to all the other cir-
cumstances, thinks fit; and in case of relief may grant it on such
terms, if any, as to costs, expenses, damages, compensation, penalty,
or otherwise, including the granting of an injunction to restrain any
like breach in the future, as the Court in the eircumstances of easn
case thinks fit.

(3) For the purposes of this section a lease includes an original
or derivative under-lease, also a grant at a fee farm rent, or securing
a rent by condition; and a lessee includes an original or derivative
under-lessee, and the heirs, executors, administrators and assigns of a
lessee,

assig

; and a lessor includes an original or derivative under-lessor,
and the heirs, exeeutors, administrators and assigns of a lessor, al<o
a grantor, as aforesaid, and his heirs and assigns.

(4) This section applies, although the proviso or stipulation under
which the right of re-entry or forfeiture acerues is inserted in the
lease, in pursuance of the directions of any Act of Parliament or
of the Legislature of this Province.

* As to rights of entry where there has been a transmission of
interest, see the chapter on Transmission of Interest later.

Wlso a grantee under such a grant as aforesaid, his heirs and |
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(5) For the purposes of this section, a lease limited to continue
as long only as the lessee abstains from committing a breach of cove
nant shall be and take effect as a lease, to continue for any longer
term for which it could subsist, but determinable by a proviso for
re-entry on such a breach

(6) This section shall not extend

(@) To a covenant or condition against the assigning, under
letting, parting with the possession, or disposing of the
land leased, or to a condition for forfeiture on the bank-
ruptey of the lessee, or on the taking in execution of the

lessee's interest; or,

(b) To a mining lease;

A " mining lease ” is a lease for mining purposes, that is,
the searching for, working, getting, makirg merchant
able, carrying away, or disposing of mines and min-
erals, or purposes connected therewith, and includes a

grant or license

mining purposes

() This section shall not affect the law relating to re-entry or
forfeiture, or reliel in cases of non-payment of rent.

(8) This section shall apply to leases made either before or after
the enaciment thereof (sic), and shall have effect notwithstanding
any stipulation to the contrary.

CABE

In actions to re-enter for breach of a covenant in a lease the
Court will, since the Jud e Act, dispose of questions in their
equitable rather than their legal aspecet in all ¢ases where, under the
former practice the Court of Chancery would have relieved against
the forfeiture. Thus, where the plaintiff claimed to recover posses

sion of certain lands leased by her to the defendant on ground of

breach of the covenant for the payment of taxes, which breach the
defendant afterwards remedied before statement of claim filed: Held,
that the action could not succeed, the breach being no more than the
omission of a mere money payment:

Buckley v. Beigle, 8 0. R. 85.

Where a covenant, accomp.

ied by a right of re-entry on breact
is so expressed that its meaning is doubtful, and the tenant in gool
faith has done what he supposed to be a performance of it, forfeiture
will not be enforced; the difficulty in construing the covenant is a
special cirenmstance entitling the defendant to relief:

McLaren v, Kerr, 39 U. C. R. 507,

Plaintiff leased to defendant for twenty-one years with a cove
nant by defendant to erect within four years a house, ete., which
covenant was hroken, but the lessor received rent to a period subse
quent to the time of the alleged forfeiture: Held, a waiver of the
right of entry for breach of the covenant:

Roe v. Southard, 10 C. P. 488.
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FORFEITURE AND RE-ENTRY.

Where a tenant holds over after the expiration of his lease, a
landlord has a right to take possession of the premises if he can with-
out a breach of the peace:

Boulton v. Murphy, 5 O. 8. 731,

Rent under a lease made pursuant to the * Short Forms Act”
becoming in arrear, the landlord served the statutory notice of for-
feiture, and brought an action against the tenants both for the re-
covery of the demised premises and for the arrears of rent. Before
the action came to trial the defendants paid the arrears and costs
Held, that the bringing of the action was an election on the part of
the landlord to forfeit the lease which could not be retracted by him;
to enable him to get rid of the forfeiture there must have been a
request on the part of the tenants, either express or implied, to be
relieved from the forfeiture; and the mere payment, after the for-
feitures of rent which accrued due before, would not amount to such a
request,

The effect of such a payment depends upon the intention of the
party paying; and the payment of the rent and costs in this case
could not operate by force of R. 8. O. ¢. 143, ss. 17-22, to permit the
landlord to retract his forfeiture, without reg to the intention
of the tenants, and without any request on their part to be relieved
from the forfeiture.

These sections are applicable simply to an action for the recovery
of the demised premises; had the action been brought for that alone,
an implication might have arisen from the payment of rent and cosis
that the tenant intended to seek to be relieved from the forfeiture;
more especially as the demised premises were vacant land, the tenants
not being in actual possession.

Held, further, that the landlord could not get rid of the forfei
ture unless both tenants concurred in seeking relief from it:

Denison v, Maitland, 22 0. R. 166

A notice of forfeiture of a lease under R. 8. O, ¢. 143, s. 11, s.-s,
1, given in the words: * You have broken the covenant as to cutting
timber, ete.,” without more particularly specifying the breach and
claiming compensation, is sufficient. After an action of ejectment
was commenced for the forfeiture of the lease, the landlord distrained
for and received rent subsequently accruing due: Held, that such
course did not per se set up a former tenancy, which ended on the
election to forfeit manifested by the issue of the writ, but might be
evidence for the jury of a new tenancy on the same terms from year
to year:

VeMullen v, Vannatto, 24 0, R. 625,

The Court will not make a declavation relieving
feiture of a lease for non-payment of rent when the tr of the
action for that relief takes pl after the term has expired by efflux-
ion of time, even though the lease gives the option of purchase, to he
exercised during the term which the lessces had attempted to exer-
cise under a forfeiture.

rinst for-

The lessee is not entitled as a right to relief against forfeiture
for non-payment of rent; that relief may be refused on collateral
equitable grounds:

Coventry v. McLaa, 21 A. R. 176,
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The provisions of & 11, R, 8, O. ¢, 143, do not extend to a forfei-
ture of the term under a stipulation in the lease that if the lessees
should make any assignment for the benefit of creditors the termn
should immediately become forfeited, and such forfeiture is, therefore,
enforceable without notice served upon the lessees:

Argles v. MeMath, 26 O, R, 224,

Mere knowledge or acquiescence in an act constituting a forfei-
ture does not amount to a waiver; there must be some expenditure of
money in improvements, or some positive act of waiver, such as re-
ceipt of rent:

McLaren v. Kerr, 39 U, C. R. 507,
Breaches of a covenant in a farm lease to keep the fences in
iir, and to keep eighteen acres in meadow during the term, are

breaches, and the right to re-enter for them is not waived
by acceptance of rent:

Ainley v. Balsden, 14 U, C. R.

In an action for possession, by reason of a forfeiture for non
payment of rent, the plaintiff must prove, if proceeding under 4 Geo
I e. 28, that there was not sufficient distress on the premises; and
if at common law, that the rent was demanded in proper time by a
person duly authorized:

Cubitt v. McLeod, M. T, 4 Vict.
No notice or demand is necessary before action upon a forfeiture

wheie there is a power of entry in a lease upon breach of a covenant
to repair, or not to under-let:

Connell v. Power, 13 C. P. 91.

The right of re-entry under the Act respecting Short Forms of
Lease applies to the breach of a negative as well as of an aflirmative
covenant, so that there is a right of re-entry for breach of the cove
nant not to assign or sub-let without leave:

Toronto General Hospital v. Denham (1880), 31 C. P. 207, fol
lowed.

The making of an agreement for the assignment of a lease, the
settlement of the terms thereof, and the taking of possession by tl
assignee constitute sufficient evidence of the breach of such covenant,
the fact of the document showing the transfer not having been made
until after action brought is immaterial:

MeMahon v, Coyle, 5 O. L. R. G18.

oW
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CHAPTER XL
TRANSMISSION OF INTEREST.

194, It now becomes necessary briefly to mention some Change in
of the principal consequences which result from any change "™
in the parties w the lease, or the com- landlord
mencement of a tenancy, stood towards each other in the or tenant
relation of landlord and tenant. Such a change may be
effected either by the landlord assigning his reversion (i.e.,
his interest in and ownership of the property subject

granting of a

t to the
term of years, or other tenancy, held by the tenant), or by

the tenant assigning his interest. Such assignments are in-
valid unless made by deed, but under some circumstances the
Courts will treat an invalid assignment as an agreement for
a valid one, and compel the assignor to execute a deed. The
consequences of an assignment for benefit of creditors and
the effect of the death of either party must also be consid-
ered.  First, of assignments by either party.*

195. Now, when a lessee assigns the term of years created
by the lease under which he holds it, it would be obviously on cove
unjust if he could discharge himself from liability upon the | ius ™
covenants into which by that lease he entered with his land-

rd. He, therefore, remains liable upon all during the whole By land-

continuance of the term; and, in addition to that, the person -
to whom he assigns is also liable

Liability

until he in turn assigns to
some third party—upon all the covenants in the lease, which
cording to the technical phrase, “ run with the land.” The
ignee has also a right to insist on the performance of cove-
nts of the same class, which are to be fulfilled by the land-

lord.

196. It becomes nccessary to consider how far the lia-
bility on covenants in leases extends.

* In order to put an end to o sealed contract for a tenancy and to

harge one of two tenants from his obligation to pay past or future Termina
rent thereunder. there must be something more than an agreement ' H”“l"

ween the tenants, though made in the presence of the landlord, "™ MY %
that one of them is to pay the amounts overdue and aceruing T
must be a consideration and an agreement to discharge:

Donaldson v, Wherry, 29 0. R. 552,

; there
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197. There are, apart from express covenants by the
parties, covenants by implication of law. Thus, a covenant
would be implied after entry from the words “yielding and
paying” on the part of the lessee and his assigns to pay rent
to the reversioner.

198. Covenants implied by law are controlled by express
covenants between the parties on the same subject matter, No
covenant will arise by implication of law on any matter as to
which the parties have themselves expressly provided.

199, Tmplied covenants are bhinding between the parties
by reason of the privity of estate between them, and are bind-
ing only so long as that privity of estate exists. Thus, on the
implied covenant to pay rent, to farm in a husband-like
manner and use the premises in a tenant-like manner, which
are covenants the law will imply, the lessee continues liable
only go long as his privity of estate continues, that is, so long
as he is lessee; for, if he assign, the privity of estate between
him and his landlord ceases, and he is no longer liable. The
privity of estate after assignment exists between the land-
lord and the assignee, and the assignee hecomes liable in his
turn during ils continuance to the landlord on the implied
covenants. On his assigning, he ceases to be liable, and so on
through all assignments. In other words, implied covenants
always “run with the land,” as the technical expression is,
and the party who takes the estate, takes, during the time he
holds such estate, the burden and the benefit of the implied
covenants which go with the land.

200. The original lessee cannot, by destroying the privity
of estate between him and his landlord, escape liability on his
implied covenant to pay rent, without his lessor’s assent,
which assent may be expressed or implied. Receipt of rent
from the assignee by the lessor implies assent to the assign-
ment, But no assent of the lessor is requisite to any assign-
ment by an assignee, though such assignee be a pauper.

201. The lessor, on his part, is liable on the implied cove-
nant for quiet enjoyment arising from the word “demise”
(in the absence of an express covenant), but his liability
ceases on his assigning his reversion, which destroys the
privity of estate between him and his lessee. So also, it
ceases with the determination of his estate in reversion; as
where a tenant for life demises for a term and dies before
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its expiry, no action lies against his executors on the implied
covenant,

202. From what has been said as to the cesser of the lia- Express
bility of the lessee, as soon as his estate ceases on his assign- “**™"""™
ing with his lessor’s consent, it became important for the
legsor to have express covenants under which the lessce should
continue liable notwithstanding and after assignment. To
these it became usual to add, as additional security, a clause Clause of
of re-entry by the lessor and his assigns on breach.* ERONET

203. Express covenants are sometimes termed covenants Liability
in deed, as distinguished from implied covenants or covenants " © okl
in law. The liability on express covenants arises out of priv-"
ity of contract, as (haun;_gmshul from the liability on implied
contracts arising out of privity of estate.

204. Any lawful contract may be the subject of express How fu
covenant, but there is sometimes great difficulty in deter- 2350 of
mining how far, and in what particulars, an assignee of the covenantor
estate of a covenantor is bound by, or entitled to the benefit "

of, a covenant; and how far covenants run with the land.

205. There are three heads under which the subject can How fas

be considered: Bound by

(1) Where assigns are within the covenants though not JX'
named. In order to make a covenant run strictly with the running
land, so as to hind the assignee, or give him the benefit with- “::y‘!‘_""
out his being named, it must rclate directly to the land or to
a thing in existence, parcel of the demise. Tllustrations:
Covenants to pay rent, to keep existing buildings and fences
in repair, to observe particular modes of culture on the
lessee’s part, and the covenant for quiet enjoyment on the
lessor’s part.

(2) Where assigns are only within the covenants becanse
they are named. Where the covenant respects a thing not in
existence at the time, but which, when it comes into existence,
will be annexed to the land, the covenant may he made to
hind the assigns by naming them, but will not hind them
unless named. Tllustrations: Covenants to erect buildings
or to plant trees on the premlses

* See 1hr- r-lmplvr on Right of F try, which deals with that
subject as between parties where no assignment intervenes,

L.T.—{
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(3) Where assigns are not within the covenants though
named. When a covenant respects a thing not annexed, nor
to be annexed, to the land, or a thing collateral, or in its
nature merely personal, the covenant will not run, that is it
will not bind the assignee nor pass to him, even though he
is named. Illustrations: Covenants to repair or build a
house off the premises.

206. As regards both the burden and benefit to assignees
on these express covenants running with the land, they de-
pend on the privity of estate, and they continue only so long
as that privity continues. If a breach have happened during
the existence of the privity of estate, its subsequent deter-
mination will not destroy the liability for the breach.

207. As between lessor and lessee there is privity both of
contract and of estate. The lessee is liable on the demise to
him which creates the privity of estate, and he is liable on
his covenant to pay rent, which creates the privity of contract.

208. When a lessee, having covenanted to pay rent, as-
signs his term, his liability on his covenants continues, for
the privity of contract is not destroyed by the assignment.
The privity of estate exists thenceforth between the lessor
and the assignee, and each will be liable to the other on the
covenants in the lease. Thus, the lessee will remain liable
for rent under his covenant, and the assignee will be liable
for such rent as may fall due while (but only while) he is
assignee hy virtue of the privity of estate.

209. Now, suppose the landlord assign his reversion, what
is the consequence ?

210. At common law a right of entry for breach of con-
dition subsequent* could only be reserved to the grantor and
his heirs, and not to a stranger. When reserved it could not
be assigned, the simplicity of the common law requiring that
every man should assert his own right of entry or action.
The consequence was that in the case of a right of re-entry
reserved to a lessor and his heirs for non-payment of rent,
or other eause, the assignee of the lessor could take no advan-
tage of the clause of re-entry. This diffienlty was remedied,

* Conditions subsequent are such by the failure or non-perform-
ance of which an estate already vested may be defeated.
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ugh . : i :
f so far as regards grantees of reversions, by 32 Hen. VIIL* Remedied

nor y . 5 5 by 32 Hen,
its c. 34, under which they have the same benefit of a condition V7 1
is it in case of a breach subsequent to the grant to them, as their

grantors would have had provided it relate to the payment
of rent, the restriction of waste or other like object tending
to the benefit of the reversionary estate.y

1 he

da

211. As regards conditions of re-entry by the reversioner g o o
on breach of covenants by the tenant, much caution was asent to

formerly requisite in giving ¢

nees

de-
ong
'ing
ter-

ent to the non-observance of ‘_"“'\':"’lll“_'_l_'
the covenants, for, if once assent was given, the right of re- covenants
entry was gone forever, and no advantage could be taken of

it on a subsequent breach ; the principle being that every con-

dition of re-entry was considered entire and indivisible, and

if once it was waived it could not again be enforced. To meet

this difficulty the following section of the Landlord and Ten-

ant Act (R. 8. 0. ¢. 170) was passed (section 16):

1 of

» to

on ” \ . e "
Where an actual waiver of the benefit of a covenant or condition Waiver
act. u a lease, on the part of a lessor or his he executors, adminis- o0 o0
trators or assigns, is proved to have taken place after the 18th day rend fur

of September, 1865, in any one particular instance, such actual waiver ther than
shall not be :\\\umml or deemed to extend to any instance, or any to the
breach of covenant or condition, other than that to which such waiver particular
specially relates, nor to be a general waiver of the benefit of any such mstance
covenant or condition, unless an intention to that effect appears, mentioned

as-
for
nt
the
!M-
Ll\]l‘

212. The waiver mentioned in this section is an actual or fuplied
express waiver. There may be also an implied waiver, such waiver.
as receipt with notice of the forfeiture of after-accrued rent.

Such implied waivers are not provided for by this clause.
Therefore, a landlord should insist on the forfeiture, or else

f he does not insist on it, and afterwards receives subhsequent

rent, he will lose the right of re-entry on any subsequent
breach of the same covenant.

on- 213. There is a difference hetween forgiving a man the License to

ind onsequence of an act after he has committed it, which ig dvanact.
waiver, and giving him permission or license to do some thing

ot before he commits it. Formerly when in a lease a right of

on. *Recs, 1 & 2 of 32 Hen, VIIL ¢, 34, are now sees, 12 & 13 of

trv . 8. 0. c. 330,

nt. T By R. 8. O. c. 119, s. 8, *a right of entry, whether immediate

- or fuiure, and whether vested or contingent into or upon land, may
P I

e disposed of by deed.” The right of entry referred to in this
statute is not a right of entry for condition broken, and therefore
the right of an assignee to enter for condition broken still rests on
m- the Statute of Henry. Where privity of contract and right of action
are thus transferred the correlative rights and liabilities last only
during the continuance of the respective signees’ interests.
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re-entry was reserved to the lessor on the lessee assigning
without license, and the lessor granted a license in any on
particular case, that license covered the condition entirely
so that afterwards an assignment might be made without
license, and no forfeiture could he incurred. This defect
was remedied by the following section of the Landlord and
Tenant Act, R. S. O. e. 170 (section 14):

Where a license to do any act which, without such license, woun

create a forfeiture, or give a right to iter, under a condition
power reserved in a lease heretofore inted, or to bhe hereaf
granted, has been, at any time sinee the 18th day of Septemb I8

ssee or his assigns, every such license shall, unle

given to ¢

wise expresse extend only to the permission actually en, or
any specific breach of any proviso or covenant made, or 1

or to th tual assignment, unde; se, or other matter ther
pecifically authorized to be done, but t s t 1'¢ t a pro
ing for any sul t breacl 1 0 ! pecified ir
license); and all rights under covenants and powers of forfeitur
re-entry, in the se contained, shall rer in full force and virt
and shall be available as against any subsequent breach of cover
or condition, assignment, under-lease, or other matter not specifi
authorized, or made dispunishable by h license, in the same n
ner as if no such license had been given; and the condition or ri
re-entry shall be, and remain in all 1 s if such license
not been given, except in respect of the particular matter author

reioner licensed one of sever

214. Further, if a

lessees to assign his interest in whole, this license dis)

with the condition as to all. This anomaly was remedied
the following section, which it will be noticed extends onl
a permission to do an act, and not to a license to omit
do an act, the non-performance of which would cause a
feiture. The section in question is section 15 of the Lai

lord and Tenant Act, R. 8. 0. ¢. 170, and reads as follo

Where in a lease heretc e granted, or to be hereafter
there is a power or condition of re-entry on assigning or under
or doing any other specified act, without license, and at any t
since the 18th day of September, 1865, a license has been or is g

or co-owners, to assign or under-let his

1y other act prohibited to be done wi

to one of several lesse

or interest, or to do s
license, or has been or is given to a lessee or owner, or an

of several lessees or owners, to assign or under-let part only of
property, or to do any other such act as aforesaid in respect of |
only of such property, such license shall not operate to destroy ¢
extinguish the right of re-entry, in case of any breach of the cowve

or condition by the co-lessee or co-lessees, or owner or owners of
other shares or interests the property, or by the lessce or owr
of the rest of the property (as the case may be) over or in r
property, but such right
pect of the shares

of such shares or interests or remaining
re-entry shall remain in full force over or in re¢

interests or property not the subject of such license

the r
porti
re-en
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215. If a lessce sublet, then, as the sub-lessee has not the If lesse

whole estate, which the lessee had, there will be no privity of ‘:,‘
cstate between the lessor and sub-lessee, and because there is
no privity of contract neither could formerly sue the other

216. Thus, if A.. seized in fee, having demised to ormer
for a term, and B. have sublet to . for part '
the term, here A. at common law could never sue (.
for the rent reserved, or on the covenants contained in the
sublease. There is neither privity of contract nor estate be-
tween A. and C., which subsists only between B. and C.. If
B. asgigned his reversion to D. the latter (1.) would, as
assignee of B.’s reversion, be in privity with C., both as to
estate and contract, and so entitled to sue C. both for rent
ind on the covenants of the sublease, which we have just geen

\. could not do. Now if B., instead of transferring

his reve n to D., conveyed it to A. (his own lessor), by
the doctrine of merger that reversion would be lost in A.'s
reater estate, and would cease to exist. The result was, then,

at A. could not, even after getting this assignment from
B., sue C. by reason of want of any privity between them.
[he same consequences followed if B. purchased from A.
his (A.g) reversion, for then AJs greater estate equally met
and merged the lesser estate of B., which thenceforth ceased.

217. Both of these inconveniences are now remedied by “nt
he following gections (9 and 10) of the Landlord and Tenant
\et (R. S. 0. c. 170):

9. Where the reversion upon a lease is se id the rent por

other reservation is |

gally apportioned, the as

ee of each part tlonment

of the reversion shall, in respect of the apportioned rent other 4 OB
reservation allottea or belonging to him, have and be entitled to the ek
benefit of all conditions or powers of re-entry for non-payment of the | ,.y‘:u‘|\ i
( inal rent, or other reservation, in like manner as if such condi ses
ons or powers had been reserved to him as incident to his part of

reversion in respect of the apportioned rent, or other reserva
tion allotted or belonging to him

10, Where the reversion expectant on a of land merges or Effect of

irrendered, the estate which, for the time confers a

rrender

tenant under the same lease, the next to merger
ind shall, to the extent of and for preserving such incidents rever

itions on the same reversion, as but for the surrender or me N eX]eC

ereof would have subsisted, be deemed the reversion expeetant on tanton a
the same lease. lease in

218, Section 9 above quoted, provides for severance of
the reversion where the rent or other reservation has been ap-
portioned, and gives the henefit of conditions or powers of
re-entry for non-payment of original rent or other reservation,
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but does not extend to or provide for re-entry in case of sev-
erance of the reversion for condition broken by assigning or
subletting without leave, or otherwise than by non-payment
of the original rent or other reservation. There is an English
Act which covers this point (Conveyancing Act of 1881), hut
there is no Ontario statute to meet it. Therefore, if in On
tario a reversion is severed there can be no entry for any-
thing except non-payment of rent.

Neceskity 219. Tt will be seen from what we have said above, as to

I‘;]";-‘“”];"" the continuing liability of the original lessee, and of his ex

ing lease  ecutors after his death, upon all the covenants contained iy
a lease to which he is a party, even although he has assigned
over, that a lessee ¢hould he very cautious not to assig
lease to any but a responsible person, who is likely to perform
the conditions of the lease. He ghould also be certain that he
is thoroughly able to indemnify him against any futur
breaches of covenant which may be committed, and should
ohtain an indemnity in writing.

Assign 220. A tenant from year to year may, like a lessee, assig
went Y his interest.  But he must recollect that he will be liable for
from year the rent: and also for any waste which the person whom he

S Tne: thus substitutes as tenant may commit. Unless he mak
profit rent by sub-letting, he had much better, if possible
+ get the landlord to discharge him from his tenancy, and to
accept the new tenant in his place. This arrangement, for
the safety of all parties, should be reduced to writing.
Assign 221. Where there is assignment for the benefit of

:“‘;“"_“ . creditors the following provisions have been passed (R. S. 0
creditors. € 170) as to the liability of the insolvent estate to the land-

lord:

34, In case of an assignment for the general benefit of credito

Lion of

landlord  the preferential lien of the landlord for rent shall be restricted to t
for rent arrears of rent due during the period of one year last previous to a
after as for three months followi the execution of such assignment,

signment  from thence so long as the assignee shall retain possession of
for benefit promises leased,

of ereditors
Astignes (2) Notwithstanding any provision, stipulation or agreement
may retain Any lease or agreement contained, in any case of an assignment for tl
possession  general benefit of creditors, or in case an order is made for the wi
forremain- ing up of an incorporated company heing lessees, the assignec
der of term liguidator shall be at liberty, within one month from the execution of
such assignment or the making of such winding up order, by noti
in writing under his hand given to the lessor, to elect to retain the
premises occupied by the assignor or company as aforesaid, at !
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TRANSMISSION OF INTEREST.
time of such assignment or winding up, for the unexpired term of
any lease under which the said premises were Id, or for such por
tion of the said term as he shall see fit, upon the terms of such lease,
and paying the rent ther .

for provided by said lease

222. Under this section the assignee is given the right to
retain the demised premises upon making his election in the
prescribed manner, and the question of the right of forfeiture
is not of much importance.

223. Most written leases contain the statutory covenant
that the lessee * will not assign or sublet without leave
and the provision that, “if the term herchy granted shall be

at any time seized or taken in execution or attachment by
any creditor of the lessee or his assigns. or if the I ¢ or his
assigns shall make any assignment for the benefit of ereditors,
or becoming bankrupt or insolvent, shall take the benefit of
any Act that may be in force for bankrupt or insolvent deb
tors, the then current quarter’s rent shall immediately become
due and payable, and the term shall immediately become for-
feited and void. henefit of creditors
a tenant who holds under a lease with this elanse would,

r/d the right to

An assienment for the

except for the ahove section, give the landl
eject, and this without preliminary notice of

acceptance of payment of arrears due before the making of

e hreach : and

enment would not be a waiver of the right of forfei-

an a
ture

224. Such a proviso (called a proviso for acce leration) is
not a fraud upon creditors

225. The lessor, after a valid assignment of the term has
been made, cannot take advantage of the fact that the original
lessee has become vluHI]\v'll}hlZ nor can the assignee of part of
the reversion enforce the right of forfeitur

226. The landlord’s right to pre ferential payment de-

pends upon the existence of distrainable effects, and if there

is nothing more upon which a distress can he levied, the land- ),

rd ranks only as an ordinary creditor.

227. Tt is not necessary that a distress should, in fact. be
made, and making a distress does not give the landlord any
higher right, though if before an assignment is made the
arrears are recovered by a distr
compelled to refund the excess over the statutory allowance

* See the cases page 109, cf seq

the landlord ecannot be «
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LANDLORD AND TENANT.
228. A clause that the section shall not apply is legal.

229, If a tenant has been guilty of breaches of covenant,
it will be difficult for the landlord to recover under the case
of Grant v. West, 23 A. R. 533, which decides that claims
for damages cannot be made against an assignee under the
Assignments and Preferences Act.  Where valuable premises
are leased, landlords had better require security from ten-
ants, to provide for satisfaction for damage done to the
premises in case an assignment ghould be made.

230. On the death of a tenant his interest as such, whether
he is a lessee or only a tenant from year to year, passes to his
executor or administrator, who may at once be sued in his
representative capacity for any rent that is due, or any
breaches of covenant that may have been committed. 1f he
has never entered into possession, or dealt with the premises
in any way, he can discharge himself of all liability by show-
ing (if such is the case) that the testator’s estate did not
vield sufficient assets to satisfy the demand. If, however, he
have once taken possession, his position is much less favour
able.  He may then be sued in his personal capacity as an
assignee,  And if an action is brought against him for rent,
he must apply the whole profits of the premises to meet the
demand. If, however, they produce no profit, or less than
the rent due, and he has no other assets of the testator, he
should offer to surrender the lease, and if he do so, he may,
it would seem, protect himself. But if he be sued on any of
the other covenants, it seems very doubtful whether he ean
gave himself from personal liability, if he have ever taken
the premises. Before he does so, therefore, he should make
very careful enquiry into their value, and its sufliciency to
protect him from all liability.

231. Marriage of landlord or tenant has no result on their
liability as such,

232. The Judicature Act (R. 8. 0. 1897 c. 51, s. 58, s.-
“). 18 as |‘||H4|\\'~I

In ease of an assignment of a debt or other chose in action, if
the debtor, trustee, or other person linble in respect of the debt or
chose in action, shall have had notice that such assignment is di
puted by the assignor, or anyone claiming under him, or of any other
opposing or conflicting elaims to such debt or chose in action, he shall
be entitled, if he thinks fit, to eall upon the several persons making
claim thereto to interplead concerning the same, or he may, if he
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thinks fit, pay the same into the High Court under and in conformity
with the provisions of law for the relief of trustees

Rent to acerue due will not be within this section; rent
overdue will be within it. When, therefore, a tenant has to
deal with two claimants for overdue rent he can pay it into
Court under this section, and let them fight out their respec
tive rights there.

The following provisions relate to conflicting claims made
in the Division Court The ctions are taken from the
Division Courts Act, R. S. 0. c. 60.

27G. (1) In the next six sections, the word landlord shall inclule
he person entitled to the reversion of the land, or if the tat
property be held in joint co-pat tenancy in com
non shall include any one 0 he reversion; and’
(2) The word agent shall mean any person usually employed by « ooy
he landlord in the letting of lands or in the collection of the v
hereof, or specially authorized to act in any particular matter by
riting under the hand of the landlord
277. (1) In ease a claim be made to or in respect of any goods Claims of
¢« Chattels, property or security taken in execution or attached under landlords,
he process of a Division Court, or in respect of the proceeds or value ete., to
thereof by a landlord for rent, or by a person not being the party od
1inst whom the proce issued, then subject to the provisions of the ed
ot respecting Absconding Deb the clerk of the Court up B ot i
T tion of the officer charged with the execution of the process, may, ¢ e ad
or after an action has been brought against such ted
summons calling before the Court out of which the R.S.0, «
pro issued, or before the Court holden for the division in which 79
the seizure under the proce was made, as well as the party who
ued the process as the party making the claim, and thereupon any
ction which has been brought in the T Court or in a loeal or
erior Court in et of the claim, shall be stayed
The Court in which the action | been bronght or a Judge Costs

on proof of the issue of the summons, and that the goo and
chattels or property or security were so taken in exeeution or upon
ichment, may order the party bringing the action to pay the
costs of all proceedings had upon the tion after th ue of the
ummons out of the Division Court,
(3) The County Judge having jurisdietion in such Division Court (ounty
Il adjudieate upon the claim and make such order between the Judges to
parties in respect thereof and of the costs of the proceedings as to him adjudicate

seems fit; and shall also adjudicate between the parties or either of ¢n claims

th and the offic or bailiff in respect of any damage or claim
of or to damages arising or capable of ¢ ont of the execution
of the process by the officer or bailiff, and make such order in respeet
t

reof and of the costs of any proceedings as to the Judge shall
seem fit, and the order 11 be enforced in like manner as an order
* in an action brought in the Division Court, and shall be final
conclusive between the parties, and as between them and the
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LANDLORD AND TENANT.

officer or bailiff except that upon the application of either the attaching
or execution creditor or the claimant or the officer or bailiff within
fourteen days after the trial, the Judge may grant a new trial upom
good grout shewn, as in other cases under this Ac¢t, upon such
terms as he thinks reasonable, and may in the meantime stay pro

ceedings,

(4) In case the bailiff has more than one execution or attach
ment at the suit or instance of different persons against the sam
property claimed as aforesaid, it shall not be necessary for the bailuf
to make a separate application on each execution or attachment, but
he may use the names of such execution or attaching creditors col
lectively in such application, and the summons may issue in the name
of the creditors as plaintiffs,

(5) Under the provisions of sub-section 3 of this section, the
Judge shall have power to adjudicate upon and award damages, eve
though the amount of the dama claimed, found or awarded should

be beyond the jurisdiction of a Division Court

(6) In respect of any dam: claimed or of any judgment, ord
or finding under the provisions of sub-sections 8 and 5 of this s

tion, the partics and the bailiff applying shall have th 1
of defence and counterclaim. including in all cases the right and |
bility to costs, as would exist had an action within the jurisdiction «
the Division Court been brought to recover the said damages,

2T8.(1) So much of the Act passed in the eighth year of th
reign of Queen Anne, intituled an Act for the petter security
rents and to prevent frauds committed by tenants as relates to the
linhility of goods taken by virtue of any execution, shall not
deemed to apply to goods taken in execution under the process of n
Divigion Court: but the landlord of a tenement in which any
goods are so taken may, by writing under hix hand, or under the ha
of his agent, stating the terms of holding and the rent payable for t
same, and delivered to the bailiff, making the levy claim any rent
arrvear then due to him, not exceedi the rent of four weeks, wl
the tenement has been by the wes and not exceeding the ¢
eruing due in two terms of payment where the tenement has bes
t for any other term less than a year, and not exceeding in m

acerning

case the r

(2) Notice of the said claim may be given at any time bhef
the return of the execution, notwithstanding that the goods may in
the meantime have been removed from the pr I
they were seized; and when the goods of a tenant are sold within t
dnys after the seizure, the money realized shall remain in Court u
the expiration of the said term of ten days to answer the ¢l
of the landlor and in cases whe the money has been paid
Court, the notice may be directed to the clerk with like effect a
given to the bailiff before the sale of the goods so seized

mises upon v

). In case of any such claim being so made, the bailiff making
the levy shall distrain as well for the amount of the rent claimed and
the costs of the additional distress as for the amount of money anl
costs for which the warrant of execution has issued, and shall not
sell the same or any part thereof until after the expiration of
least vight days next following after the distress made.
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280. For every additional distress for rent in arr the bailiff P of
of the Court shall be entitled to have as the costs of the distress huliff
instead of the fees allowed by this Aet, the fees allowed by the Act in such
respecting costs of distress or seizure of chattels. CiNes

281, If a replevin is made of the goods distrained, so much of i,
the goods taken under the warrant of execution shall be sold as will y,u
satisfy the money and costs for which the warrant issued, and the

evin

costs of the sale and the surplus of the sale and the wids 8o
distrained shall be returned as in other cases of d s¢ for rent and
replevin thereof

282, No execution creditor under this Act shall have his debt
satisfied out of the proceeds of the execution and distress, or of the
execution only, where the tenant replevies until the landlord \\hn' - |
conforms to the provisions of this Act has been paid the rent in | Se
irrear for the period hereinbefore mentioned :

CARSES

Wlhere a lense containing a covenant agai ignment v ut Assign
the consent or so assigned, tl N contair v l;\ nt of
covenant by the a nee to pay the rent and indemnify the assignop, "%
imnd the assignee goes into possession of the mortgaged premises, he
is linble, although the consent of the lessors may not have bheen pro
ured, to pay to the assigcnor rent acerni due after the assignment,
which the latter has been obliged to pay:

Brown v. Lennor, 22 A, R. 442

Upon a lease made pursuant to the Short wms Aet, containing Severance
v condition for re-entry on assigning or sul ti thon we, when t
the lessor gives a license to assign part of the demised premises o ™VUrson
may re-enter upon the remainder for breach of covenant not to nssign

or sublet, notwithstanding that the proviso for re-entry requires the
right of re-entry on the whole or a part in the name of the whole,

Sections 12 and 13 of the Landlord and Tenant Act, R. 8 O
}, are to be read together, the former referring generally to all
and making licenses to alien applicable for that particular
instance only, the latter referring to specifie

e, 14

cases of licensing
tion of a part, and reserving the right of re-entry as to the re
Hence, where a lessor gave
premis:

mainder
a license to alien part of the dem
s, it was held that the license applied to the licensed
ments only, and that upon s

might re-enter

squent alienation withont

A tenant in fee simple conveyed land to the use of himself for Assign
, and after his death to such uses ns he might hy will appoint, ment of
He with his grantees to uses then made a lease of the land, con- lease

taining a covenant not to assign or sublet without |

we, and a pro-
o for re-entry for breach of the covenant, and by will appointed
the reversion to his seven children. After his death an assignment
made by the lessee without leave, and subsequently one of the
devisees conveyed his undivided one-seventh interest to trustees to
sell, lease or mortgage. An action was brought to recover the lands
for breach of the covenant against assigning. Held, that by the
conveyance of the undivided one-seventh share the reversion was
severed and the condition destroyed, and therefore no recovery could
be had for breach occurring before or after the severance,
Baldwin v. Wanzer, 22 0. R. 6
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LANDLORD AND TENANT.

A mortgage of lease, after reciting the lease, granted and mori-
ged to the mortgagees, a loan company, their successors and assigns
forever, the lease, and the benefit of all covenants tnerein contained
e the land to be held for the term (less one day) Held, that th
one day excepted might be taken as the last day of the term, and tha
the mortgagees were not assignees of the term and liable for the rent

Jamieson v, L. & C. Co., 16 C. L. T, 285,

Held, that although a new contract of tenancy may be inferred
from the fact of a notice by a mortgagee to pay rent to him and
acquiescence by the tenant by payment of the rent, still as the cir
cumstances in this case shewed that it was not intended to creals
such a contract, but rather that the interest being paid the posses
sion of the mortgagor and his tenants was to remain undisturbed, it
could not be said that the plaintiff’s tenancy had been put an end to
by the intervention of the first mortgagee

Forse v. Sovercen, 14 A, R, 482,

A condition in a lease, that in case any writ of execution should
be issued against the goods of the lessee the then current yeas
rent should immediately become due and payable and the term for
feited, is personal to the original lessor and lessee, and does not run
with the land, and ecannot be taken advantage of by the grantee of
part of the reversion:

Witchell v, MeCauley, 20 Ay R

Held, that a covenant by lessor (not mentioning assigns) fo
pay for Idings to be erected on the lands demised, does not run
with the lands, and the lessee or his assi
the land or the devisees of the lessor in respect of the value of build

18 had no claim as against

ings so erected:

WeClary v. Jackson, 13 0. R. 310,

A covenant by the lessor in a lease of a parcel of land covered

by water to pay at the end of the term for ** the bhuildings and erec
tions that shall or may then be on the demised premises,” does not
bind him to pay for erib work and earth filling done upon the parenl
in question, by which it was raised to the level of the adjoining dry
land and made available as a site for warehouses:

Adamson v. Rogers, 22 A. R. 415.

Under a proviso in a lease on the tenant commencing to remove
the goods from the demised premises, the then current year's 1
immediately became due and in arrear. On the 31st of October o
the tenant proceeding to sell and dispose of all the goods on the de
miged premises with the intention of finally quitting the place befor
1st November following, when the rent heenme due and the lease
vinated, the landlord entered and distrained:—Held, that under
the terms of the proviso the current y s rent became due and in
arvear and the distress was therefore legal:

Young v. Smith, 20 C. P. 109.

Under 58 V, e, 26, s, 3 (s-s8. 4 and H), the preferential lien for
rent extends not only to a year's rent prior to the assignment for
ereditors, but to three months' rent thereafter, whether the assignes
retains possession or not; and in ecase the assignee eleets to retain
possession, the landlord’s lien extends for such further time after the
three months as the assignee may so retain possession:

Clarke v. Reid, 16 C. 1. T. 263.
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The goods in possession of an assignee, under an assignment for A

nort benefit of creditors, are not in the custody of the law 50 as to Protect g b (i
wsigns them from distress: trained on
tined In this case the clause was as follow Provided, the term
t th hereby demised or the goods on the demised premises shall at any
th time be seized or taken in execution, or in attachment by any cred
rent he said lesse r if the said lessee shall mal ny assignment
or the benefit of his creditors, or being , shall take the benefit
of any Act that may be in force | insolvent debto
erred in case a default be made by the said lessee in any of the covenant
and r ol ions therein, the then current year's rent shall in lintely
» el due and payable, and may be distrained for; but in other re
PORLE said term Il immediately become forfeited I
IRKES the said lessors shall thereupon be entitle ind upon
ul, it premises, or any part there n the name of 1 10 l
ul to and the same to have again, reposse and enjo il the
had not been executed And is hereb cla |
ions of the itute of Ontario, 50 V, « 1 an Act1
8 ng Distre Rent and " hall not his 1
wuld Default was made in the quarterly payments of rent in advar
el also by an assignment, and the landlord t trained. H
tion was upheld, because he had only taken to claim r
not to elaim possession Where the term | b deter
. « forfeiture and not by efily 1 of time, the Stat «
inapplicab
the term i one, the landlord be 1
mon law or by virtue of the statute he power of distre can
» be regarded as a persona icense to be executed o 1
1 goods, and not upon property wh to 1
A 1e clause is divisible, and the lessor t )
B g he has not elect rleit the el to do

loses his remedy b driven t
in some other mannex

Linton v. The Imperial Hotel Co., 16

The words * any person or persons ™ in of the cove- A

<ign
it not to assi ublet without leave in 1 Short uen th
11 Forms of Leases (R, 8. O. 1807, ¢, 170), include the original lessee, leave - Re
ind where an ignment by him has been made with consent a re. assigmn-
mment to him without a fr« consent is a breach of the co ‘w"ui with
nant: Wi
Wunro et al. v. Waller, 28 O, R. 29
no
A lease under which the rent was payable rterly in advance
contained a provision that if the lessee should n in i ent for ot for
the henefit of ereditors, the t current and next ensuing quarter’s the benefit
rent and the current year's taxes should immediately come due and of eredit
payable as rent in arrear, and recoverable as such Held, on the
lessee making such an assignment, that the lessor was entitled m
cover by distress, and had a pref tinl ) dition t
a quarter’s rent due in arrear for the quarte the makir

of the assignment—the rent of the current quarter in which
assignment was made, which w
a further quarter's rent toge

H and in arrear, as well as
her with the taxes for the current year
Tew v, The Toronto Savings and Loan Co., 30 O, R. 76

3v a lease made on the 31st of October, 1805, corts
were demised for a term of three years from the 1st November, 18075,

at a yearly rent of $480 payable in advance, in even portions monthly, ..-I\‘ s—Ao
on the first day of each month, the first payment to be made on the celeration
1st November, 1895. The lease contained the usual statutory cove- clause.
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nants and provisoes, and an express power of entry and distress for
rent in arrear, and also the following provision: * If the lessee shall
make anv assignment for the benefit of creditors, the then quarter s
rent shall immediately become due and payable.”  On the 31st of
January, 1896, the lessor, who also held a chattel mortgage on the
goods on the demised premises as collateral security for the payment
of certain indebtedness of the lessees, took possession both as mori-
gagee and by way of distress for rent in arrear, only $40 up to that
time having been paid to her on account of rent. On the same day
the lessee made an assignment for the benefit of c¢reditors, and by
consent the goods on the demised premis which were of far more
value than $200, were sold by the lessor, and were removed from the
demised premises before the last day of February. The lessor re
tained out of the proceeds of the goods $200 rent for December, 1805
and January, February, March and April, 180G. Held, that s.-s.
1 of s of 56 Viet 26 (0.), now R, 8, O. ¢. 170, s. 34, 8.-8. 1, is
a restrictive provision, and limits the landlord’s lien, even though in
the lease under which he claims there is an acceleration clause wider
in its terms than the statutory provision, and that it does not give
to the landlord an absolute right to three months' rent upon an
assignment for the benefit of creditors being made

Per Burton, C.J.0.—That the acceleration clause in the lease m
question had no application, though even the words “current quarters”
could be read ** eurrent three months,” the clause would not help the
lessor, as the current three months ended on the 31st January, 1806,
but that a lessor, apart from an acceleration clause, is entitled to
the rent, not exceeding three months’ rent in advance, which becomes
in arrear while the assignee remains in possession, and while there
are suflicient goods on the demised premises subject to distress, so
that in this case the lessor was entitled to the rent which fell duo
on the 1st February, 1896,

Per Osler, J.A.—That the acceleration clause in the lease hal
no application, but that if it had, then a quarter's rent became in
arrear under it within three months after the assignment for the
benefit of creditors, and while the assignee was in possession and
there were sufficient goods upon the demised premises subject to dis
tress, so that the lessor would be entitled to the amount claimed; but
that apart from an acceleration clause a lessor is entitled to the rent
which becomes in arrear subsequent to the assignment and for three
months thereafter, whether there are goods subject to distress or not.
so that in this case the lessor was entitled to the rent which fell due
on the 1st February, 1st of March, and 1st April, 1896,

Per Maclennan, J.A.—That * eurrent quarter ” in the aceeleration
clause meant a quarter of a year, or three months, but that the clause
did not avail in this case, because the current three months endod
on the 1st of Febrnary, 1896, but that a lessor, apart from an av
celeration clause, is entitled to the rent not exceeding three months
rent in advance, which becomes in arrear while the assignee remains
in possession, and while there are suflicient goods on the demised pr»
mises subject to distress, so that in this case the lessor was entitled
to the rent which fell due on the 1st February, 1896G. In the result
the judgment of Falconbridge, J., allowing the lessor rent for the
months of February, March, April, was varied by disallowing rent
for March and April:

Langley v. Meir, 25 A. R. 372.

v the terms of a lease of shop premises, the rent was payable
quarterly in advance, There was also a proviso in the lease that if the
Jessce should make an assignment for the benefit of creditors the
then current quarter's runllshuuld immediately become due and pay-
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able and the term forfeited and void, but the next succeeding curreat Prefer
quarter’s rent should also neveriheless be at once due and able; ential lien
thicteen days after a quarter's rent in advance had become due, the Distress.
Jessee made an assignment for the benefit of s creditors. Held,

that the expression * arrears of rent due for three mouths following

the execution of such assignment,” in scction 34 of the Landlord and

ore- Tenant Act, R. 8. O, ¢, 170, means wrrears of rent becoming due
that dming the three months following the execution of such assignment,

day
1 by
nore

and the landlord was, therefore, apart from the proviso in addition to
the current quarter’s rent, entitled to the quarter’s rent payable n
advance on the quarter day next after the date of the assignment.

Held, also, that the expression * the preferential lien of the
landlord for rent " in section 34, has the same meaning that it had
under the Insolvent Acts; and the landlord was entitled to be pail
the amount found due to him, as a preferred ¢
ce

T
805
8.8,
1, is
h in
rider
give

an The lessors to a company in a lease containing the usual provi
on as to forfeiture in the event of an assignment for the benefit of = Agign
creditors by the lessees, held all the shares in the company except ments and
three. The company made an assignment under the Act, one lessor Pre
) the moving, and the other seconding, the resolution authorizing this to ferences
8O, be done, and both executing the assignment as assenting creditors, Forfeiture.
1 to Held, that the lessors were estopped, under these circumstances, from

taking advantage of the forfei lanse, and that, upon the evidence,
they waived the right to forf it had accerued,
When the owner of the reversion accepts a surrender of a le
he becomes liable upon all such covenants in a sub-lease as concern
the demised premises; in this ¢ase a covenant by the lessees to supply
had the sub-lessees with heat and power.
L i Littlejohn v, Soper, 1 O. R. 172.
the

and
dis
but

tor, out of the pro-
s of the goods upon the premises at the date of the assignment
vhich were subject to distress, although there was no actual distress,
Lazier v. Henderson, 20 O. R. 673,

Company

wom

ers’’

mes
here
i, S0

due

The effect of section 34 R. 8. 0. 1897, ¢. 170, *“ The Landlord Assign
and Tenants Act " is to place the assignee, who has elected by notice ment for
in writing under his hand to retain the premises occupied by the assig- creditors
nor at the time of the assignment for the unexpired portion of the lease Acceler
under which said premises were held, in the same position as respeets !0
the lease, as the assignor would have been in had the assignment not Slatmo
been made; the landlord in such cases being entitled to the full amount

of the rent reserved by the lease, but to nothing more, and where ac-
celerated rent due for the unexpired term of a lease containing the

smal forfeiture clause on an assignment for t

rent
hree
not

due

ition
ause
ndod
ae
nths
ains

nefit of ereditors
wing made by the lessor, had been paid by the assignee for creditors,
}'.'Ijv- hml_ elected to retain the premises to the end of the term, he was
held entitled to recover back a further sum for rent of the premises
for a portion of the same period, which he had paid on demand of the
landlord, under protest to avoid distress.

pr tent payable under a lease of land is an incorporeal heredita
itled ment, and where the right or title to it comes in question a Division
st Court has no jurisdiction in an action to recover it,

th Kennedy v, MacDonell, 1 O, 1. It 250,
rent

s’unl\ l.vn.w‘ of a store was .m:ld:» for five years at the yearly r
«00, payable by eved portions quarterly in advance,
tory covenant that the lessee should not assign or sublet withont
leave, and with a proviso that if the lessee should make an assign-
ment for the benefit of creditors the then current and the ne a
ter’s rent and the taxes for the then current yes

ental of |
with the statu-

nse—
Assign
ment with
out leave
xt quar- Accelera
ar should immediately tionclause,
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come due and payable as rent in arrvear, and be recoverable by dis-
tress or otherwise. During the term, on the 24th January, 1808, th
lessee made an assignment for the benefit of his creditors to the plain
tiff, who sold the stock of goods in the store to the defendant. By
the terms of the agreement of sale the defendant was to ume the
reut and taxes, and to arrange with the landlord of the premises a
to tenancy. On the Hth April, 1808, the lessors distrained the goods
of the defendant in the store for $644, made up of $175 rent due oo
the 1st October, 1897; $170 rent due on the 1st January, 1898; ‘
* the next quarter's rent " by virtue of the proviso in the
$119 for the taxes of 1898, in respect of which sums the) aimed
to be preferred creditors on the estate of the lessee, The plaintiil
paid the claim and ¢ under protest, and brought an action agains
the lessors to recover back $310.32 of it, which action was disimisse
on the 14th Februa 1

On the 17th December, 1808, the lessors made a lease of the store o
to the defendant's husband to hold for three years from the 14th
February, 1808,

In this action the |:] vintiff alleged that he was entitled to be paul
by the defendants i the proportion of the rent from the
14th February to the 1st 1808, which the defendant agre
assume and pay. At the trial it appeared that the lessors never cor
sented in writing to the assignment of the demised premises to the
plaintiff, and that the plaintiff never assigned the premises to the an
defendant, and that the lessors never recognized as rightful the ocen
pation of the premises by the defendant. The plaintiff did not
notice to the lessors under R. 8, O. ¢. 170, s. 34, s.-s. 2, electing 10
retain the store for the unexpired term, or any portion of it. Held,
that the lessors by granting the lease of the 17th December, 1805
elected to avoid their former lease, they having done nothing in tl
meantime to waive the forfeiture thereof incurred by the assignme wi
to the plaintiff. The distress was no waiver for forfeiture, for it
was for rent and taxes which became due by virtue of the provisio
of the lease on the date of the assignment. The election to forf
the original lease referred back to the time when the breach of tern
of that lease occasioning the forfeiture took place, that is, the date of mi
the assignment. The plaintiff might have avoided the forfeiture «
the lease, and the acceleration of the payment of the rent and tax th
by giving within one month of the execution notice in writing to th 1
lessors electing to retain the store for the unexpired term or a por
tion of it.

Held, also, that the condition in the agreement of sale between ta)
the plaintiff and the defendant, that the latter was to assume (I
rent and taxes and to arrange with the landlord as to tenancy, did not
mean that the defendant was to assume any part of the rent an
taxes which by virtue of the provision of the lease had become
on the previous 24th January, but rather that the defendant shouid
arrange with the landlord as to tenancy, and assume the rent and
taxes payable in virtue of the tnn'lnry so arranged,

Tew v. Routley, 31 O. R. 35

d 1o or

A claim for damages against an mnllmlnlin;: tenant for double
the yearly value of the land under 4 Geo, I1. s, 1, is an unliqui-
dated claim, and therefore is not provable nx.unM an estate in the
hands of an assignee for creditors undm‘ R. 8. 0. 1897 c. 147. A land
lord has no preferential claim for rent against such an estate if there
were no distrainable goods on the pn'mmm at the time of the assign-
ment:

Magann v. Ferguson, 20 O, R.

3.
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CHAPTER XIL
WASTE.

233. The respective rights and liabilities of landlord and To prevent

tenant in respect to the repairing of the premises, or to the

waste,
rights are

commission of what the law terms waste, that is, the doing eitherim

injury or damage, or permitting injury or damage to acerune |
to the estate, depend either upon the implied obligation «
which the law casts upon them when there are no covenants
or agreements on the subject in the lease or other instru-
ment by which the property is let, or upon the true meaning
and construction of such covenants when they exist. I shall,
therefore, consider this question with reference to these two
states of circumstances, premising that section 22 of R. 8. 0.

12, is as follows:

22

Lessees making or sufferi

plied or

ounded on

rovenant

ng waste on the demised premises, Waste by

without the license of the lessors, shall be liable for the full damage tenants,

o oceasioned., 52 Hen. 111 (8t, of Marlbridge), ¢, 23

234. First, where there is no express covenant or agree- I

ment.  In such a case the landlord is under no obligation |

whatever to repair the house, although its state may he such
that the tenant can have no beneficial occupation of it, and
even if it ghould fall and destroy the furniture in it, the land-
lord will not only be irregponsible for the damage thus sus-
tained by the occupier, but will be entitled while the house
is down, and whether he repair it or not. to insist upon heing
paid his rent to the end of the term, if there is a lease; or if
there is not, until the tenancy is determined by a proper
notice to quit. With respect to lessee or tenant, the question

mplied on
art of
wdlord,

is not quite so simple. The law implies on the part of every On part of
tenant promises or engagements (1) to use the property he """

ocenpies in a tenant-like and proper manner, (2) to take rea-
somable care of it. The first of these engagements may be
violated by doing actual injury to the premises, and this the
law calle voluntary waste, while the second will not he ful-
filled if the tenant remains the passive spectator of decay
and ruin, although doing nothing to accelerate it; yet, on the
L.T.—8
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other hand, making no effort to retard the decay. Such ab-
sence of reasonable care, or, in other words, such neglect to
do proper repairs, the law designates permissive waste.

235. (1) As to voluntary waste: It will be voluntary
waste if a tenant pulls down any part of the premises which
he occupies; destroys any of the walls; removes or injurcs
wainscotting, or destroys chimney-pieces, stoves or bells, or
any of the landlord’s fixtures; opens new windows or doors,
or otherwise changes the form and arrangement of the house
without the consent of the owner; nor must he, although it
might improve the value of the premises, convert one specics
of edifice into another, as a dwelling-house into a shop, a
watermill into a windmill, ete., ete. 1f he do these or simi-
lar acts he will be liable, whether he holds under a lease for a
term of years or from year to year, to an action for damages
at the suit of the landlord. e will also be restrained by
injunction from proceeding with any such alterations. No
alterations, should, therefore, he made by a tenant without
the express, and if it can be obtained, the written consent of
the landlord.

(2) As to permissive waste, or the omission to make
proper repaire.

236. There is in the obligations to be fulfilled under this
heading, considerable difference between tenants for years
and tenants from year to year. It is not easy to say how far
the liability of the first class (tenants for years) extends in
the absence of any express agreement on the subject. The
better opinion seems to he that such tenants should be obliged
to do all the repairs, hoth substantial and ordinary, which
may become necessary during their term.*

237. A tenant from year to year, on the other hand, is not
bound to do more than keep the premises wind and water
tight, when that can be done without substantial repairs, and
generally to do repairs which fairly come under the head of
ordinary. Even with respect to those parts of the premises
which are the subject of ordinary repairs, regard must be had
to their age and general state and condition when he took

* Substantial repairs are those “to the main walls and other
essentinl parts of edifices and the replacing of beams, girders, roofs
and other main constructive timbers.,” Ordinary repairs are * com-
mon reparation to windows, shutters, doors, and the like,”




WASTE.

i ab-
et to

possession, for he is not bound to replace old, wornout ma-
terials with new ones, nor to make good inevitable deprecia-
tion resulting from time and ordinary wear and tear.

238. When there is an express covenant or agrecment.

itary

thich g )

jure Leases of houses generally contain a general covenant to
u L . i3 .

g keep and leave the premises in good repair, and there are

also, in most cases, according to the agreement of the parties,
particular stipulations with respect to the repair or treat-
oy 3 ment of specific portions of the premises, For instance, as
eing to the painting of the hou‘sn inside and nutsirl:- once in so
»p, many years, as to the cleansing in the last year of t,hl' tenancy
of all drains, cesspools, ete. The terms employed in framing
these covenants vary according to the intention of the parties
or the knowledge of the conveyancer employed. These cove-
nants are nearly always entered into by a tenant, and it must
be borne in mind that a covenant is construed most liberally
in favour of the person with whom and most strictly against
the person by whom it is made.

oors

1ouse

simi-
for a
1ages
d by

No
thout
nt of

289, The liability of the lessee upon a covenant, that he
will well and sufficiently repair and maintain the demised
premises during his te*m, and deliver them up at the expira-
tion thereof in good repair and condition, will depend upon
the age and general condition of the house at the commence-
ment of the tenancy. The jury must say whether or not the

make

r this
years

w far lessee has done what was reazonably to be expected of him,
ds in looking to the age of the premises on the one hand, and to the
The words of the covenants which he has chosen to enter into on

Miged

the other; but where the tenant covenants to keep the prem-
which

ises in good repair, he is bound to put them into good repair,
their age and the class of building being considered. and is
not justified in allowing them to remain in bad repair for
their age and class, hecause he has found them in that con-
dition.

is not
water
5, and
ad of

240. This state of the law suggests the advisability of
mises

having the premises inspected and reported upon by a com-

e had petent surveyor hefore the lease is signed, so that the hest
+ took evidence may be forthcoming at the end of the term. if there

s any dispute as to the extent of the dilapidation and the
fenant’s liability to make it good. Tf it is possible, it is well
to have a joint survey on hehalf of the lessor, and then if the
result be put into writing, and its correctness assented to by

other
, roofs

“ som

Express
covenant,

Liability
of lessee on
covenant.

Inspection
and survey
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desirable,
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both parties, the document embodying it may be used in evid-

1
ence at any subsequent time.
Measurcof 241, When the tenant agrees to put or keep premises in
et habitable repair, he must put and keep them in such a stat
that they are reasonably fit for the occupation of a class of !
persons likely to occupy them.
Extent of 242. A covenant to repair applies not only to buildings i "
'l::\|"'|“::: existence when the lease was made, but to all erections mas ‘
upon the premises during the tenancy. v
Destruc 243. Under a general covenant to repair and leave in r ':
;]';l"l‘“'l'f'_ pair, a lessee, or the person to whom he assigns his interes {
will be obliged to rebuild the house in case it should be totall
destroyed by fire, flood, or tempest. What is more, he m
pay rent, though he has lost the enjoyment of the premise
To avoid this hardship it ic usual to introduce into the co
nant to repair an express l‘\(‘l'l"l““ \\l”l |'l‘~|ll‘4‘l o HVI”‘ el
good damage done by fire, flood or tempest. [t is not st
common also to stipulate for the insurance of the premis o
by the lessec and to provide for the annlication of the mon
received from the insurance office to the rebuilding of
premises, and also for the cession or abatement of the r H
until that is completed. In Ontario the lessor gencrally
gures the buildings.
(See on thig subject chapter VI. above.) sio
def
Liability 244. With regard to remedies in cases of waste or n :(«
fordam.  Tepair, a person who fails or neglects his duty is liable to ¢
ages. action for damages. If there is an express covenant to re
by either lessor or lessee, he will be liable to an action, which
may be brought if the premises are out of repair at any tim L
during the term.
Right of 245. The landlord has no right, however, in the absenc sug
},"”;?,]L:“ "of any stipulation, to go upon the premises to inspect them ff‘\
and see their state. Hence, it is usual in leases expressly parkd
give him the power to do so on a limited number of days tap)
the course of the year, or any time on giving reasonable noti
It must be distinctly borne in mind that if the landlord agr
to do repairs, his neglect to do them, into whatever state { -
house may fall, will not entitle the tenant to quit without that
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WASTE.

notice before the expiration of his term; his only remedy is
v action,

246. 1t is usual to insert in the lease a proviso rendering Proviso for
t void in case the lessee should not perform covenants to*
repair,

247. 1If a tenant is known to be about to commit serious Use of
waste, as, for instance, to pull down the house or convert it "™
nto a shop, the Court, if notified, will interfere by injunc-
tion to restrain him. If the party has already commenced
operations, in this case also an injunction will be granted,
pending the decision of an action for damages, which the
plaintiff may institute at the same time as his application
for an injunction.

CAS

A tenant who, for the purpose of rendering the land more fit for Collecting
tivation collects the stones therefrom, has the property in the
stones, and the landlord has no interest in them, and is liable for
their value if he disposes of them:

«

tones,

Lewis v. Godson, 15 O, It

A lease was silent as to any right of the lessee to bore for oil
Held, that prima facie the lessee had not the right to bore for oil.

Laney v, Johnston, 29 Ch. GT.

In an action by reversioner against tenant for injury to the rever- v ..
sion caused by cutting down and carrying s
defendant pleaded his tenaney under demise from D. for 19 years, man's land
that it was wild land, and that he cleared it, and thereby improved without
its value. Held, no defence: his consent

Drake v. Wigle, 22 C. P. 341.

trees and underwood, pot clear a

Effect of removal of fence by plaintiff, with defendant’s consent Removal
or direction: of fenr

Pickard v, Wiron, 24 U, C. R. 416,

It is a question for the jury whether the tapping of trees for Tapping of
sugar-making has the effect of destroying the trees, or of shortening tpees,
their life, or injuring them for timber purposes; and, if so found, a
covenant not to cut down timber, except for the lessee's use or for
purposes of improvement on the premises, will be broken by such
tapping:

Campbell v. Shields, 44 U. C. R. 449,
By a lease under seal the defendant rented from the plaintiff Injunction

certain premises for three months. The lease contained a covenant tc prevent
that the lessce was not to use the premises for any purpose but that Waste.
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of a private dwelling and * gents' furnishing store.” Held, that the
carrying on by the lessee of auction sales of his stock on the premises
was & breach of the covenant, restrainable by injunction:

Cockburn v, Quinn, 20 0. R. 519

A lessee covenanted to use upon the demised premises all the
straw and dung which should be made thereupon. Held, that the
lessor was entitled to recover for manure removed from the premises
which was there at the expiry of the term, but not for manure made
thereafter while the tenant was overholding:

Elliott v, Elliott, 20 O. R. 134.

Plaintiff leased a farm as a dairy farm and a number of cow
the lease containing the following clause: * All the hay, straw and
corn stalks raised on the . . . farm to be fed to the same cows on tl
’ farm.” Held, that while the property in hay produced on
the farm might be legally in the tenant, yet his contract was so to us
it that it should be fed to the cattle and consumed on the premises
and that he could not have the beneficial use of it or take it off 1
farm, and an execution creditor of his had no h right tha
he had.

Snetzinger v, Leitch, 32 0. R. 440,

A landlord may maintain trespass against his tenant for the
value of trees cut down and carried away by him and which were ne
demised to him though growing on the land which the tenant hel

Chestnut v. Day, 6 O. 8, (

Semble, that it was no waiver of the breach of a covenant no
dig beyond the preseribed depth that the landlord, though awar
such breach and threatening to take proceedings in consequence
not take any steps at the time, but allowed the tenant to remain
possession until his subsequent insolvency:

Kerr v. Hastings, 25 C. P. 429
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CHAPTER XIIL
FIXTURES AND EMBLEMENTS.

248. Whatever is attached to the freehold (i.e., either to
the soil or the fabric of a building) becomes thenceforth part
of it, and cannot be removed, unless it is what is called a
“fixture.” For our present purpose fixtures may be defined
to be personal chattels which have been annexed to land or
a house, but which may afterwards be severed and removed
by the party who has annexed them, or his personal represen-
tatives, without the consent of the owner of the frechold.
When an article is annexed to the soil or to the building, and
is legally irremovable, it ceases to be a “fixture,” and be-
comes part of the freehold.

249. The first question that suggests itself is, what is
meant by being “annexed ™ ? for, of course, if there is no
annexation, the thing, whatever it may be, remains a mere
chattel, and can be removed like other goods and effects.

250. Now, the size, weight or character of the thing does
not affect the question, for in one case it was held that a
ranary resting by its mere weight upon pillars built into
the land, was not a fixture, but a mere chattel. To consti-
tute a fixture, it is necessary that the substance should be let
into the soil or the fabrie of the house. A slight fastening
will not suffice.  Whether there is such an annexation to the
freehold as to deprive it of the character of a movable chattel,
depends principally on two considerations: first, the mode of
annexation to the soil or fabric of the house, the extent to
which it is united to them, and whether it can easily be re-
moved without injury to itself or the fabric of the building;
and, secondly, on the object and purpose of the annexation,
whether it was for the permanent and substantial improve-
ment of the dwelling or merely for a temporary purpose, or
the more complete enjoyment and use of it as a chattel.

“Fix
tures " ex
plained,

Requisites
for annex
wtion to

frechold.

251. But suppose an article has been unquestionably an- Tenant's
nexed to the freehold hy the tenant, under what circumstances fixtnres.
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is it removable by him? is it, in fact, a “tenant’s fixture™ ?
Tenants’ fixtures are of two kinds, namely, irremovable fix-
tures and removable fixtures. It seems to be a contradiction
of terms that a thing can be a fixture and yet be removable,
but it is one of those contradictions which are more apparent
than real. While it was on the premises it was a fixture,
when it is taken away it is a fixture no longer.

_':‘rlﬁ"""‘ 252. The first class of fixtures comprises all such things
‘,",',.:w_'\‘ as may be affixed to the freehold. the property in which pass

to the landlord immediately upon their being affixed, and
at the same time the tenant ceases to have any property in
them, such, for example, ag doors and windows; and all such
things as may be placed on the frechold though not affixed
to it save by their own weight, the property in which passes
to the landlord immediately upon their being so placed, and
the tenant at the same time ceases to have any property in
them, such, for example, as ordinary rail fences.

- :"t“""l 253. The latter class comprises all such things as may
o S he affixed to the freehold for the purposes of trade or of
4 domestic convenience or ornament, a qualified property in

which remains in the tenant, and which are neither land

under the 4th section nor goods under the 17th section of the

Statute of Frauds,® but may be sold under exeention, and

which the tenant may remove at any time during his tern
i or, it may be, within a reasonable time after its expiration
and all such things as may be affixed to the freehold for
merely a temporary purpose, or for the more complete enjoy-
ment and use of them as chattels, the absolute property in
which remains in the tenant, and which remain chattels, and
may be removed by the tenant at any time.

254. These two classes are quite distinet, and the tern
“fixtures ™ is properly applicable to the first class, for the
fixtures in that class are fixtures in the primary sense of th
term.

255. The fixtures in the second class are fixtures only in

asecondary sense of the term ; but they have acquired, thoug t
not exclusively, the name of fixtures, although it can hardly a
be said to be an appropriate name for them. b

* Lee v. Gaskell, 1 Q. B. D, 700,
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&

256. The term “fixtures,” as used in the covenants to ¥ e
A8 ased In
repair, and to leave the l)ln‘llllak'\ in good repair, in the short Sjore
forms of leases, is used only in the primary sense of the term, Form
Covenant .
and includes, therefore, nnl_\ fixtures of the first class, and
does not include any fixtures of the second class.

257. The Legislature, in prescribing a form of lease for
gencral use, did not intend to provide that where a tenant
aftixed things to the frechold for the purposes of trade or of
domestic convenience or ornament, or for their temporary
or more conveninent use, he should keep such fixtures in
repair, and should surrender them to the landlord at the end
of the term.

268. Any doubt there may have been as to the extent over
fistures of the covenants to repair, and to leave the premises
in good repair, has been removed in all leases according t)
the short form executed after the 16th April, 1895, as will
Le seen by reference to the statutory form already printed.

2589, It will still be necessary to distinguish what articles
the term tenant’s fixtures includes, A list could be furnished
of the articles which have been held to be, or not to be, re-
movable fixtures. But such a list is of doubtful utility, |

he-

cause in many cases the decisions which are applicable to
one man’s advantage are not so to another.

260. Thus, if a private person plant any trees, shrubs, Shrubs,
box horders, or flowers in his orchard or rden, they illl-“}::“:;;‘\
mediately become annexed to the frechold, and are thence- come an
forth irremovable, On the other hand, the same things planted nexed to.
'~|' sale by a nurseryman in the course of his business may
be taken and sold. T leave, thercfore, the general principles
above stated in the reader’s hands as sufficient. If there is
a dispute worth fighting over, which he cannot satisfactorily
and justly settle by appeal to these principles, he must con-
sult a solicitor.

261. We have hitherto considered the respective rights of Covenants
the landlord and tenant as they stand in the absence of any l':“'.'.'l"‘
agreement on the subject of fixtures, but, of course, they may
be varied by any implied agreement, and still more by any
express agreement, either in a covenant of a leaze or other-
wise : and this, too, although they are not mentioned by name.

For instance, a person who covenants to keep in repair all
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ercctions “built and thereafter to be erected and built,” can-
not remove even trade fixtures. And where a party covenanted
to leave a watermill with “all fixtures, fastenings and im-
provements,” these words were held to include a pair of new
mili-stones which he set up during his tenancy, although by
custom they might have been removed.
f‘i‘v)"'" 262. A tenant must remove his fixtures either during
xtures C
must be  his term, allowing a reasonable extra time for removal if
removed.  pocessary, or during such time as he may hold possession
after his term in the capacity of a tenant; for instance, while
he holds on after his term under circumstances from which
a tenancy from year to year would be implied; but if he quit
possession, or if he retain it against the will of his landlord,
his right to take away fixtures is gone; and even if the tenant,
having erected fixtures which he would be entitled to remove
during his term or at its close, renew his lease, he must take
care to reserve his right to remove the fixtures which he
was entitled to sever during his first tenancy. otherwise, being
on the premises previous to the commencement of the second
term, they will be irremovable when it expires.

"‘i\';""'”l 263. A tenant has, at the end of his occupancy, the right

mrchased, . .

i to remove any fixtures which he purchased from the landlord
at its commencement.

::?:.:lgl;\l‘:.,,, 264. The right to remove or to sell the fixtures, as be-
outgoing tween the outgoing and the incoming tenant, is governed hy
:"?,‘I'Ii'l'l; the same principles as prevail hetween landlord and tenant.
tenants.  Where, however, fixtures are valued for the purpose of sale,
between successive tenmants, it is desirable that the
landlord chould bhe a party to the hargain. And
this for two reasons: In the first place, the old
tenant might otherwise overreach the new one hy selling fix-
tures which he had neither erected mor bought, and which
were therefore not his: and in the second place, if the trans-
action took place without the landlord’s concurrence it would
be open to him afterwards to contend that fixtures which the
first tenant had erected. not having been removed before he
left, had become part of the premises; that the second tenant
had taken them from him (the landlord) as part of such
premises, and that he had, therefore, no right to sever them.
If the incoming purchase from the outgoing tenant fixtures
which are the property of the landlord, he may recover back
any money he has paid for them.

—r e
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‘an- 265. When premises are left vacant it sometimes hap- Fixtures

ited pens that the outgoing tenant obtains permission from the “loved to
im- landlord to leave his fixtures in order, if possible, to sell them premises.

new

to the incoming tenant, when such shall be found. Great
1 by

caution is, however, requisite in such an arrangement, for
if the landlord were to let a new tenant into the premises
before he had purchased the fixtures the latter might after-

ring wards insist on retaining them, since neither the old tenant
1 if nor the landlord would then have the right to enter on the

sion
Ilill'
1ich

premises in order to remove them.

266. Where trade or domestic and ornamental fixtures are

quit removed, the tenant must make good any damage sustained juyval 1o
ord, by the premises from the act of removal, and where a fixture be made

ant,
ove
take

he
ping

ond

has been put up in substitution for an article existing at the #°%
time the tenancy commenced, the tenant, on taking down his

own fixtures, is hound to restore the former article or replace

it by one of the same description.

267. 1f a tenant mortgages his lease, the right to his fix-
tures passes to the mortgagee.

ight 268. The remedy for the improper removal of fixtures Remedy

lord by the tenant, or the improper detention by the landlord, is :'N",'_','.‘,'."""
by action, either in the Superior or County Court, according moval.
to the damage claimed.

be-

1 hy 269. The tenant’s right to emblements is the right which "z'f"l‘]“

ant. the law gives to the tenant if lands let for the purpose of enl- .

sale, tivation, either for an uncertain term or for a term which

the unexpectedly came to an end by the cessation of the interest

And of his superior landlord, to take away the crops (vielding an

old annual return, as wheat, barley, ete.), which were growing

fix- on the land at the end of his tenancy. Most farm leases are

hich drawn to provide that the tenancy commences ecither at the

ans- end or the beginning of the agricultural season, or, if there

puld is no lease, the doctrine of emblements applies.

the

e he 270. The doctrine of emblements extends not only to corn What cov-

pant sown, but to roots planted, or other annual artificial prnlit;"”l by

such but it is otherwise of fruit trees, grass and the like, which are

1em. not planted annually at the expense and labour of the tenant,

ures but are either a permanent or natural profit of the earth.

ek For, when a man plants a tree he cannot be presumed to plant
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it in contemplation of any present profit, but merely with a
prospect of its being useful to himself in future, and to
future successions of tenants.

271. Where the term of tenant for years depends upon
a certainty, as if he holds from midsummer for ten years, and
in the last year he sows a crop of wheat, and it is not rip:
and cut hefore midsummer, the end of his term, the landlord
shall have it. for the tenant knew the expiration of his term,
and therefore it was his own folly to sow what he never could
reap the profits of.

272. But where the lease for years depends upon an un-
certainty, as upon the death of the lessor, being himself only
tenant for life; or if the term of vears he determinable on
a life or lives: in all these cases the estate for years not being
certain to expire at a time foreknown, but merely by the act
of God, the tenant or his executors shall have the emblement
in the same manner that a tenant for life or his executors
shall be entitled thereto. Not so if it determine by the act
of the party himself; as if tenant for years does anything
that amounts to a forfeiture, in which case the emblemenis
ghall go to the lessor and not to the lessce, who hath deter-
mined his estate by his own default.

278. If a tenant at will sows his land, and the landlord,
before the wheat is ripe, or hefore it is reaped, puts him out,
yet the tenant shall have the emblements and free ingress
egress and regress to cut and carry away the profits; and this
for the same reason as all emblements turn, viz., the point
of uncertainty, since the tenant could not possibly know when
his landlord would determine his will, and therefore could
make no provision against it; and having sown the land,
which is for the good of the public, upon a reasonable pre-
sumption the law will not suffer him to be a loser hy it. Buf
it is otherwise, and upon reason equally good, where the ten-
ant himself determines the will, for in this case the landlord
shall have the profits of the land.

274. Tenants by sufferance are not entitled to emblements.

CASES.

Where there is a stipulation in a lease for a term certain, that
the lessee shall deliver up all the lands at the expiration of the lease,
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all questions as to customary right to the away-going
| to cluded. Apparently, there is no custom of the
going crops in Ontario:

crops is ex-
country as to away-
Burrowes v, Cairns, 2 U. C, . 288

Kaatz v. White, 19 C. P. 36.

pon
and An engine :}nnl boiler put into a 4:n|wmv-l"_\ shop and manufactory Trade
rin of agricultural implements: Held, to be trade fixtures as between land- fixtures
I , lord and tenant, and to be removable by the tenant:
lore e ag=
Pronguey v. Gurney, 37 U, C, R, 347.
rm,

wmld The right of the tenant to erect fixtures
tihat they shall not be such
premises,

is to this extent, viz.: Tenant's
as to diminish the value of the demised fixtures.
nor to increase the burden of them a

s against the landlord,
nor to impair the evidence of title

un- Where a trade fixture is attached to a frechold it becomes part
mly reof, subject to the right of the tenant to remove it if he doe yin
on proper time; in the meantime it remains part of the freehold

ing Scarth et al. v. The Ontario Power and Flat Co

ack A tenant may remove from the demised premises such art

ni

13, Fixtures
v Short
even though they Forms of

imonly known as trade fixtur
ors premi

15 are brought on the der

e by him for the purposes of his busin

act are fastened to the building, provided the removal can be effected Leases

S thout substantial injury, and the covenant in the Shori For of Act

g Leases Act, R. 8, 0. ¢. 106, to leave the premises in repair, does not

ml restrict this right

ter Where the determination of a lease depends upon an uncer \
event, such as an electi to forfeit upon the n of an a

for the benefit of ereditors

a reasonable time for the removal of tr
fixtures must be allowed

after the election to forfeit:

rd Argles v. McMath, 23 A. R. 44
t, .
o A covenant in a lease to pay for * building

< and erections " on Buildings
tl includes fixtures machiner

e demised premises covers and
which would have been fixtures but for R. 8. O 3, Sched

¥ and erec

tion
Re Brantford Electric and Power Company and Draper, 28 Q. ,I ‘:\"‘,'Ili'
“‘"‘ R. 40. tures and
ule | . machinery.
Shop fittings consisting of shelving made sections, each sectio
nd. : 1 o ing of lving ma in ion \ h N ptires
ng serewed to a bracket fixed to a wall of the building, the whole Shon
re- being readily removable without damage to the fittings or the building hu". 5,
Jut and gas and electrie light fittings, consisting of chandeliers which
ot fastened by being screwed or attached in the ordinary way (o

pipes or wires by which the gas and electric currents were re-
spectively conveyed, and were removable by being unserewed or detach-
ed without doing dam:

place?

ze either to the chandeliers or the building, wer-
in it by the owner of the freehold land on which it stood
Held, that

hese articles became part of the land and passed by
a convey

ice of it to the defendants: Bain v. Brand (1876), 1 App

Cases, 762; Holland v. Hodgson (1872), L. R. T P. 328; Hobson
Haggert v. Town of Brampton (1807),

Gorringe (1897), 1 Ch, 182
174, and Argles v, McMath (1805), 26 O. R. 224, 24%,

28 8. O. R.
hat followed.
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Summary of law as to fixtures:—

1. That articles not otherwise attached to the land than by their
own weight are not to be considered as part of the land, unless the
circumstances are such as shew that they were intended to be part
of the land

2. That articles aflixed to the land, even slightly, are to be con
sidered part of the land unless the circumstances are such as to shew
that they were intended to continue chattels,

3. That the circumstances necessary to be shewn to alter t
prima facie character of the articles are circumstances which shev
the degree of annexation and object of such annexation which are

patent to all to see.

4, That the intention of the person affixing the article to tl
soil 1s material only so far as it can be presumed from the degree
and object of the annexation

5. That even in the case of tenants' fixtures put in for the pur

oses of trade, they form part of the freehold with the right, ho
ever, to the tenant as between him and his landlord to bri

back to the state of chattels again by severing them from tl
and that they pass by a conveyance of the land as part of it, =ul
to this right of the tenant:

Stack v. Eaton, 4 O. R, (1002),
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CHAPTER XIV,

HOW A TENANCY MAY BE DETERMINED AND
CONSEQUENCES OF HOLDING OVER.

275. If premises are held on lease for a term certain, the ||"‘|':"1'"l“
tenancy, of course, determines at its expiration without the verm cer. |
necessity for any notice to quit or other procedure on either tain.
side. And this is also the case where the tenant holds merely
under an agreement for 1 lease.

But besides this regular ex-
piration of a tcnancy, it may be terminated by some default
or misconduct on the part of the tenant ; by a voluntary agree-
ment between landlord and tenant: or, if its nature will
admit of it, by a regular notice to quit given by either party.
We have already seen what is necessary where a power of re-
entry for breach of covenant is reserved.

276. A tenant will incur a forfeiture of his interest, and
may be immediately ejected if he denies or “ disclaims ™ the
title of his landlord, and asserts that the property helongs
either to himself or to strangers.  But if the property changes
hands, and then rival elaimants appear, and the tenant re
fuses to pay rent to any until it is settled who is entitled, that
will not amount to such a “ disclaimer ” or denial of the title
of the true owner as will enable him to eject the tenant.
Nor can a lease for a term of years he forfeited by mere
spoken words. And a distress put into premises for rent
which acerued due after an alleged “disclaimer™ is con-
sidered to waive it, and to restore the tenant to his former
position.

Disclaimer

277. “Surrender” is when the tenant yields up the pre- Surrender.
mises to the landlord. and the landlord accepts them hack
from him. Of course, it is unnecessary to say that the land-
lord’s acceptance is quite optional. A tenancy for a term of
more than three years, as it can only be created by a lease
under seal (i.e., a deed), so it can only be surrendered either
expressly by deed, or impliedly by the lessce’s accepting from
the landlord a new lease. The rule is less strict as to ten-
ancies not created by deed. But even a tenancy from year
to year cannot be surrendered and put an end to so as to bind
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either party, merely by the tenant’s verbally stating his readi-
ness to quit, and the landlord’s verbally giving him leave f
go. The gurrender and acceptance should be in writing.
Where, indeed, there was a verbal agreement between the
landlord and a tenant from year to year (under a written
agreement), that the tenancy should be determined ; this, fol-
lowed by the departure of the tenant, and by the entry and
possesgion of the landlord, was held to amount to surrender
by operation of law. And the same has been also held in a
case where, under similar circumstances, there was an agree-
ment between the landlord, the tenant and a third party to
substitute such third party as the tenant, and this was carrie(
out hy the old tenant quitting and the new one entering.
And it may be said generally, that where there is an agrec-
ment hetween the landlord, the tenant and a third party, that
the tenant shall leave, and that the third party shall come
in as the tenant of the landlord, and then the possession of
the premises is immediately changed in pursuance of the
agreement ; this will amount to a surrender of the original
holding, and the first tenant will be discharged from liability
on account of rent. But, as it will he necessary to make o
hoth that there was an agreement of the kind we have men-
tioned, and that there was a change of possession in con
quence and in pursuance of it, and as doubts are very likel
to arise as to the precise nature of what passed on the occ
sion of the alleged agreement, parties cannot be too strong
advised not to trust to such looge and irregular modes of pui-
ting an end to tenancies, and to adopt the only regular com
and have a proper written memorandum drawn up and signed
whenever a tenant surrenders his tenancy, or one tenant is,
with the assent of the landlord, substituted for another. Under
no other eirenmstances ean a tenant feel perfectly safe that,
on giving up the premises, he is released from responsibility
to his landlord.

278. No notice to quit is necessary where premises are let
for a term certain, expiring on a fixed day. Where there is
a tenancy from year to year, in the absence of any special
agreement on the subject, it can only be terminated by a
notice to quit on either side; such notice being given six
months before the expiration of the current year of tenancy.
The notice is to he half a year, not six months; it must be a
full half vear, and thus, not 182 but 183 days.
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readi- 279. The law in respect to notices to quit is now as well Notice to

ve to settled in the case of tenants for periods of less than a year, sl .'.;'
iting. as in that of yearly tenants. In the latter case the law, in “"f'kl'.\'l or

th the absence of an agreement to the contrary, as just stated, fumneice.
ritten implies an agreement for six months’ notice. In the former

. fol- case, at common law, it was doubtful whether the law would
v and imply an agreement for any notice at all, but by statute of the
ender Province of Ontario,* if the hiring be from half year to half
in a year, a half year's notice must be given; if from quarter
\aTee- to quarter, a quarter’s notice; if from month to month, a
tv to month’s notice, and if from week to week, a week’s notice. If
\rried a lodger quits his premises without giving notice, he must
sring. pay from six months’ to a week’s rent, according to his hiring.

\gTee- No notice is required where the tenant or lodger takes the
& A . ) A A
that premises for a term certain, and quits at the expiration

come thereof. On the other hand, there is no question that a party
who enters for a month, week, etc., will be bound to remain

until the termination of it, or, at any rate, to pay for it.

on of

f the

iginal o .

bility 280. If a tenant holds over after the expiration of his Tenant
: q « . holding

tenancy, paying double rent, under 11 Geo. I1. c. 19, no notice .y,

men- to quit is necessary on either side. Nor need a mortgagee

give notice to quit to any tenant who became such without

his consent subsequently to the mortgage ; but he may at once

proceed to bring an action for possession of the land. It is

© ol

on
likel

oeen-

ong! not necessary that a notice to quit should be in writing, un-
f put- less the parties have expressly stipulated that it should be so.
our A landlord, however, who has given notice to his tenant, will

igned not be able to claim double rent from him unless such notice
nt is, was a written one.  And there can be no doubt that the notice
Tnder ghould in all cases be a written one, so that its contents should
that. be readily proved and their sufficiency established.

ihility
281. An agent merely employed to receive rents has no Agent giv-

implied authority from his principal to give a notice to quit; in& notice

O qu
\re let hut an agent entrusted with the general management nnd‘ e
ana 18 letting of the property has. He must have authority at the
pecial time the notice was given; for a subsequent ratification by
by a the landlord will not nml\o valld a notice ongmal]\ gwe

B W 'Iu case of tenancies fmm \\ook to week and from month to
ancy. month, a week's notice to quit and a month’s notice to quit respec-
t he a tively, ending with the week or the month, as the case may be, shall
be deemed sufficient notice to determine respectively a weekly or
monthly tenancy: R. 8. 0. c. 170, s. 18,

L.T.—9
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without authority. A notice to quit signed by one of several
partners, who are cither landlords or tenants, will be suffi
cient; but it would be better that it should, if possible, be
signed by all.

282. A notice to quit must be clear and peremptory in its
terms. If it is optional, giving the tenant the choice of going
or of paying an increased rent, as, “I desire you to quit or
else that you agree to pay double rent,” it would be insufficient.
But if the notice holds out the payment of double rent, nof
as an alternative, but as a penal consequence, which under
certain statutes will attend the tenant’s holding over, such
notice will be good.

283. A notice to a tenant to “quit all the property you
hold of me,” is a sufficient description of the demised pre-
mises; and any general description applicable to the whole
of the property will suffice. Fven a description to a certain
extent erroncous will not vitiate a notice if it do not mislead
the party to whom it is given.

284. Tf a notice is handed to the tenant himself, it is not
necessary that it should have a written direction or address;
and if a notice is directed to thetenant by a wrong Christian
name. and he keep it and do not send it back, he will be held
to have waived the misdirection, and the lessor may enforce
the notice, if there was no other tenant of the same name.
A notice addressed to, and served upon, a tenant in actual
possession will be sufficient. But where the person in pos-
gession is a mere servant of the true temant, although the
notice may be left with the servant, it must be addressed fo
the master.  And if the notice be given to such servant, or if
it be left, as it may, with a servant of the tenant at his dwell-
ing-house, the person must he expressly told that it is a notice
to quit, and must be desired to deliver it to his or her master
Notice to quit served upon a wife, on premises held by her
husband, is sufficient. And where a notice to quit was put
under the door of the house, but it was shewn that it had
come to the hands of the tenant before the time at which it
was necessary that it should be given, it was held that a
sufficient service was proved. If a tenant give his landlord
too short a notice to quit, the landlord, although he at first
acquiesces in it, may ultimately refuse to accept it.
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Eiirky 285. If a tenant’s rent is always paid at a quarter, half
‘“”1 year or year, the notice to quit must determine on the anni-
ple; o versary of the day on which he entered.
oy 286. If premises are let on an agreement that either party
A may determine the tenancy by a quarter’s notice, such notice
gOILg must expire at the period of the year when the tenancy com-
uit o menced ; but where it is said that the tenant ““is always to
guactl quit,” or “may always quit” at three months’ notice, this
Ky DO may be given so as to expire either on the same day of the
mll]"\\" '\L‘ﬂ‘l' on which the tenancy commenced, or at the expiration
bR of any three months.
287. Sometimes a landlord is doubtful on what day a When
y you tenancy ends. In that case if it is known that it must end jopof™
1 pre- on one of two or three days, a notice may be given to leave term
whole on such a day of the two or three (naming them) as the 1oubtful
ertain tenancy ends, taking care that the notice is given six months
islead before the first, and then after the last day named, if the
tenant have not quitted, the landlord will be justified in
taking steps to eject him. Under these circumstances, or
is not where still more uncertainty prevails, a notice to quit on a day
dress; named, or, “at the expiration of the year of the tenancy
istian which will expire next after half a year from the time of the
e held service of this notice,” will be perfectly good. But, if nothing
force is known as to the time at which a tenancy commenced, it will
name. not be safe to take any proceedings to recover possession until
actual the expiration of a year from the day on which the notice is
1 pos- served—for it is obvious that the tenancy might have com-
h the menced on the very day of the year on which the notice was
sed to served; and upon that supposition—which is the most un-
, or if favourable for the landlord that can be made—it would ter-
dwell- minate on the anniversary of the service.
notice
jaster 288. If, however, where the commencement of the ten- penant
iy her aney is uncertain, the landlord applies to the tenant for in- bound by
s put formation, the latter will be hound by his answer, and if he ',"[I",[,':ﬂ'l'
t had name a day, and a notice to quit is given accordingly. he
ich it cannot afterwards be permitted to show that his holding did,
hat a n fact, begin on a different day.
\dlord
t first

289. When a house and land are let together at one rent, When
b » to be sred rari imes. the: T house and
ut are to be entered upon at various times, then (as different | 19.¢
notices cannot be given for separate portions of premises from sep-

arate dutes
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held at one rent) the notice to quit must (in the absence of
any express agreement) expire on the day upon which the
tenant entered on that part of the premises which forms the
principal subject of the letting; and it is a question for the
jury which is the principal subject.

290. If a landlord should accept rent aceruing due after
the expiration of his notice to quit, this will be treated as a
waiver of the notice, unless the landlord at the time declar
or circumstances then occurring show, that he did not in-
tend it to operate as such, or unless fraud or contrivance were
practised upon him by the tenant in making the payment.

291, But if the landlord distrain for rent accruing duc
subsequently, that will be an absolute waiver of the notice,
and set up the tenancy again.

292. A second notice to quit is a waiver of the first; un-
less, indeed, it is merely a warning given after the expiration
of a proper notice, that if the tenant do not quit forthwith,
or in so many days, he will be called upon for double value,

293. And if a tenant retain possession of the premises
after the expiration of a notice to quit given by him, such re-
tention of the possession will in general amount to a waiver
of his notice. The landlord may, however, compel him to
adhere to his notice, or pay double rent.

294, In actions for possession of land it is often neces-

-sary to determine whether the defendant is tenant at will or

by sufferance. When a man is tenant at will he cannot he

ejected without a determination of the tenancy by notice to
quit, or demand of possession, or other act sufficient for that
purpose. If he is a tenant by sufferance there is no necessity
for such steps prior to the action.

295. At the expiration of a tenancy, or its determination
by notice to quit, the tenant must peaceably deliver up to the
fandlord the premises which had been let or leased to him.
If he do not, his full responsibilities as tenant will continue;
measures may be taken for his expulsion ; and he will also be
liable—as a penalty for holding over—to the payment of
double value or double rent, so long as he continues in pos-
session.
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296. Section 20 of R. 8. 0. «

20. In case any tenant for any te for life, lives, or years, or Overhold
other person who shall come into possession of any lands, tenements, '8 tenant
r hereditaments, by, from, or under or by collusion with such tenant m "T:I‘“
hall wilfully hold over any lands, tenements or hereditaments \.«Il:u-,
after the determination of such term or terms, and after de-
mand made and notice in  writing given for delivering the pos
session thereol by his landlord or lessor, or the person to whom th
remainder or reversion of such lar

342 is as follows:

tenements, or hereditamenis
shall belong, or his agent therennto lawlully authorized, then, and
in such case, such person so holding over shall, for and during the
time he shall so hold over or keep the person entitled out of po
session of the said lands, tenements, and hereditaments, as aforesad,
pay to the person so kept out of possession, or his assigns. at the rate
{ double the yearly value of the lands, tenements
so detained, for s
action in any «

and hereditaments
) long time as the same are dets ||rw| to be recovered h\
urt of competent jurisdictio iinst the reco "
of which said penalty there shall be no r-]wl

in mpul_\, I 1..4. ll

297. This Act, as will be seen, applies only where notice Actap
to quit is given by the landlord.  Now the regular and ordin- It only
iry notice to quit will, in the case of a tenancy from vear to notice to
ar, operate as a notice and demand under this Act. But 5"
notice is requisite to enable the landlord to avail himself

of the Act, even where the tenant holds for a term of years

Such notice may be given at any time either before or after

the end of the term (provided that the landlord has not, hy

receipt of rent or otherwise, recognized a new tenancy from

year to year). TIn the first case it will operate (in case there

is any holding over) direetly the term expires; in the second

from the time it ig served on the tenant.

298. The Act does not apply to tenancies for a shorter
term than from year to year; nor to instances in which the
tenant retains possession under a fair claim of right.

299. The double value cannot be recovered by distress,
but it may by an action in the High Court or (if the amount
claimed be not too large) in the County Court. The tenant
cannot  deprive the latter Courts from jurisdiction hy
merely alleging that he has some claim to the premises, if it
can be proved that he has admitted that he was tenant at the
time the holding over commenced.

300. Another section applics where the tenant himself Double
gives notice and then holds over.

21. In case any tenant shall give notice of his intention to quit Tenants
the premises by him holden at a time mentioned in such notice, and overhold-
shall not a dingly deliver up the possession thereof at the time Mg after
in such notice contained, the said tenant,

: e 7Iving no
his executors, or adminis- ¥'V'"E !




o

134 LANDLORD AND TENANT.

tice to trators, shall from thenceforward pay to the landlord or lessor
quit, liable double the rent or sum which he should otherwise have paid, to be
for double levied, sued for, and recovered, at the same times and in the same

rent. manner as the single rent or sum, before the giving such notice, could
be levied, sued for, or recovered, and such double rent, or sum shall
continue to be paid during all the time such tenant shall continue in
possession as aforesaid. 11 Geo. II. ¢. 19, s. 18,

How re 301. The double rent payable under this Act may be re-

werable, i . -
coveraiits covered by distress, as well as by action in the High Court

or County Court.

302. A tenant who holds over for a year after the ex-
piration of a notice to quit—paying double rent—may then
leave without giving a new notice.

CASER

Requisites The surrender of a term must, under the Statute of Frauds, L
fora 1 in writing, signed by the party surrendering, or by operation of law
surTenGer. The giving up and cancelling the lease by the tenant, though not
Surrender of itself a surrender of the term, is yet a strong circumstance to b
of lease considered:

l“l'.‘l"" Burr v. Denison, 8 U. C. R. 185.
inplied

An unex A conveyance in fee from a lessor to his lessee during the terr
pected re- though made to defraud ereditor: ¢
sult of a a surrender of the term, and (among other consequences) entitles o
fraudulent purchaser at sheriff's sale of the lessor's estate in the land to im
:";;::\.'[‘r."m mediate possession:

action. MePherson v. Hunter, 4 U, C. R. 449.

is, as between the lessor and le

Another Where a tenant, with the knowledge and consent of his landlord
instance of takes a lease from another to whom the landlord has transferred hi
asurrender pavepsion, this amounts to a surrender in law, and the right to dis

inlaw. train is gone:
Lewis v. Brooks, 8 U. C. R. 570.
No For detailed circumstances (even giving up the key) which wer

surrender. held not to be a surrender in law:
See Carpenter v, Hall, 16 C. P. 90.

No Acts relied on as shewing the acceptance by the landlord of th
surrender. surrender of a lease, and as effecting a surrender by operation «
law, must be such as are not congistent with the continnance of th
term; and using the key left by the tenant at the landlord's office

putting up a notice that the premises are to let, making some trifling

repairs, and c¢leaning the premises, are ambiguous acts, which ar
not sufficient for this purpose:
Ontario v. 0'Dea, 22 A. R. 349.

Surrender. The doctrine of surrender, by act and operation of law, applio:
as well to a term created by deed as to one created by parol:
Gault v. Shepard, 14 A. R. 203.

conl¢

the v
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A disclaimer by a tenant of his landlord’s title at once puts an A dis
end to an existing tenancy, and an action for possession of the pro- ¢laimer by

perty may be at once maintained without notice to quit: tenant of
Claus v. Stewart, 1 U. C. R. 512; Nugent v. Hessell, 2 U. C, !'::;:]”:“Ij
R. 194, his ten-

See Daniels v. Weese, 5 U. C. R. H89: Bouter v. Fraser, 4 7ney.
0. 8. 80; Peers v. Byron, 28 C. P 0,

But he may dispute title on ground of fraund or misrepresentation
Lynett v, Parkinson, 1 C, . 144

In an action for possession hy

landlord against a tenant who=e Denial of
erm had expired: Held, that the defendant was not precluded from landlord’s

tting up that the plaintiff’s title expired, or
during the term; and to raise such defence it was not necessary for
the tenant to go out of and then resume possessior

Kelly v. Wolf, 12 1. R, i

was put an end to, title

A lease provided that in the event of the lessor ** disposing " of Sroitae kb
the buildivg, the lessees should give up possession on certain notice quit
ind soon alter (he lease was made notice was given by the le “Dispos
in assumed compiance with this proviso, and possession was given ing” of
up by the lessees by consent, but under protest, before the expiration premises
of the time limited by the notice. The alleged * disposal " of the Covenant
building consisted in the making of an agreement by the lessor with '0r quiet
person who was to have the superintendence of the building, 1o ®Moyment
obtain tenants for the lessor, and to collect rents, with the right to
ke a sub-le;
Held, that this was not a disposal of tue building within the
meaning of the proviso, and that the lessor was liable to damages,
he hayving misled the lessee, to the latte
t within his own knowledge, and in reference to which there was
1 legal obligation upon him to state the truth.
That (on the evidence) the plaintiffs were not deceived or misled
by the notice and were not entitled to damages,
That there was a disposal of the buildin
the proviso, but that even

se himself in certain events, with an option to purchase,

s prejudice, in rveference to ¢

within the meaning of

there was not, there was no right of
action within the nature of an action of deceit, the notice having
been given in good faith, and no right of action for breach of the
covenant for quiet enjoyment, the notice, if bad, not affecting (he
lessee’s rights:

Gold Medal Furniture Company v. Lumbers, 26 A. R, T8

The defendants leased to the plaintiff certain premises, the lease Provision
containing the following clause, “ In case the said premises become g ¢
and remain vacant and unoccupied for the period of ten days without vae
the written consent of the lessors, this lease shall ¢
and the term hereby created expire and be at an e
mny re-enter and take possession of the premises ™ in the ease of Avoid-

s o s ance of
a holding over. The plaintiff entered and oceupied about two years, Yonse.
when he moved out and left the premises vacant for over ten days,
and claimed that the lease was at an end. THeld, that the agreement
embodied in the lease was a subsequent condition, a breach of which
could only avoid the lease at the instance of the lessors, and that
the vacancy created by the lessee did not put an end to the term:

Palmer v. Mail Printing Co., 28 O. R. 656,

ey
1se and be void, Breach of
and the lessor condition




CHAPTER XV,

TENANT'S REMEDY FOR WRONGFUL OR TRREGU-
LAR DISTRESS.

Tenant’s 303. If a distress is improperly or wrongfully mad

remedy tenant has several remedies As they vary according to tl
nature of the wrong committed, it is convenient to discun
them under the three heads

1. Irregular distress

Fxcessive distress.

3. 1llegal distress.

I'he Revised Statutes e. 342 provide as follows:
Trregulat I7. Where any distress shall be made for any kind of rent just
ities not to due, and any irregularity, or unlawful act, shall afterwa be de
make dis- by the party distraining, or by his agent, or if there has be
tres< void  gmission to muke the appraisement under oath, the distress itse
ab initio ! p
Il not be therefore deemed to be unlawful, nor the party maki
be deemed a trespasser ab initio, but the party aggrieved by such 1
ha wlul aet, or irregularity, may recover by action full satisfact
3 for 1l damag istained thereby. 11 Geo, IL c. 19,
L e
P Tender of (2) A tenant or lessee shall not recover in any action for a
amend uch u ul v irregularity a vesaid, if (e r of am
b effect of hath been made before action. 11 Geo. 1L ¢. 19, s
1 Wrongful 18. A distraino takes an excessive distre or takes o «
distre tress wrongfully, or wronglully drives distress out of the
! damages  muuicipality (as defined by the Munic Act) in which the
. for § was tak hall be liable in damages to the owner of the chat
; "“), Stat. 4 I 52 Hen. I1L (8t. Marlbridge) ¢. 4, in part; and 3 1
B B I. (St. of Westminster I'rim.) ¢ 16
W here (2) In case any distress and sale shall be made for rent pretend
norentdue to be in arrear and due, when, in truth, no rent is arrear or due
erson distraining, or to him in whosze name « rig ueh o«
be taken, the owner of such goods or chattels distrained
sold, Nis executors, or administrators, may, by action to be-bro
t the person so distrain ng 1 dom | ol | valu ol

goods or chattels so ra d and sold, together with full cost
sui 2W, & M. Sess. 1, ¢. 5, s 4

Trre rular 304. Trregular distress. This is  where, although

disteess.  pight to distrain exists, the distrainor has been guilty of irr
gularity in taking such things as are not lawfully subject to
distress, or in not conducting himself with propriety in his
gubsequent digposition of them or condunet respecting the
For instance, if emblements are taken: if growing crops
gold before they are ripe: if goods liable to seizure are &

without appraisement ; if a landlord, having distrained sufl
cient to satisfy the arrcars of rent, abandon the distress, a
afterwards distrain again for the same rent; if a landlord
sells goods after replevin by the claimant, of which he has had
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TENANT'S REMEDY FOR WRONGFUL DISTRESS,

notice ; if he turns the tenant or his family out of poss
and retains possession of the premises in which the good
impounded for an unreasonable time, all these are irregu-
larities for which a tenant who is aggrieved may bring an
action in either the County Court or the High Court of Jus-
tice, according to the damages claimed. The damages will
be confined to the actual injury suffered, and if an action is
brought for an irregularity from which no real inconvenience

or logs has resulted, not only will the jury he directed to re-
turn only nominal damages, but the plaintiff will very

pro-
bably be refused hig costs, Turther. if adequate

imounts
have, in the opinion of the jury, been tendered before action
brought, it will not lie at all, and the plaintiff will have to
pay the costs.

305. Even when an irregularity has heen committed in
levying the distress, it does not follow that an action can be
brought against the landlord. He is not

not responszihle for the ¢

acts of a bailiff or agent, who has clearly exceeded or de-
parted from his authority, unless the landlord has 1
quently ratified the very acts done

308. Excessive distress. This is where the landlord has
distrained the goods and chattels of the tenant to an amount
beyond what is fairly necessary to cover the rent in

arrear
and the costs of levying the distress. To make a distress
excesgive a landlord must have an opportunity of levving on

goods, the value of which is about the amount of the rent
in arrear. and therefore, if there is only one article on the
premiseg, the landlord may safely take it. However small
his demand and however valuable the article, it will not he
xeessive distress if its value be nearer than that of any other
article there to the sum in arrears. Neither will an action
for excessive distress lie where the excess ig trifling. It must
be something substantial and obvious. If there has been,
however, such an excessive distress, an action will lie in which
the tenant mayv recover as damages the value of his goods,
less the amount of rent due. Tn consgidering whether the
distress was excesgive the jury will he told to eonsider what
the goods seized would have sold for under execution on
bailif’s sale. No action will lie merely on the ground of a
landlord or bailiff having claimed more rent than was actu-
ally due, unless the goods taken and sold in regard to the
real value, or unless some specific damage resulted from the
exorbitant nature of the claim made, as, for instance, if it
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could be proved that it deterred the tenant’s friends from
joining with him as sureties on a replevin bond.

307. Illegal distress. A distress will be illegal if there
was no right at all to make any distress whatever; for in-
stance, if there was no tenancy between the distrainor and the
person distrained upon: if there was a tenancy. but upon no
certain rent; if the tenant was holding over after the expira-
tion of notice to quit on the landlord’s part; if the landlord’s
title had expired before the rent became due; if no rent was
in arrcar, or if the landlord’s title to it had been harred by
the Statute of Limitations; if the tenant has paid the rent,
either on account of taxes which he was not liable to pay under
his covenant. or under compulsion, to a superior landlord or
to a mortgagee, for any of these causes, a distress will be
wholly and absolutely illegal. If a tender is made after a
distress has been taken, but before it is impounded. that makes
any subsequent detention illegal. When the goods have once
been impounded a tender will have no effect, and a landlord
may proceed to sell without rendering himself liable to any
action.

308. If an illegnl distress has been taken and the goods
sold, the tenant may either bring an action against the land-
lord to recover the receipts of the sale, or he may bring an
action of trespass, under which, if it is properly brought on
the statute 2 W. & M. c. 5, s. 4, he may, if no rent was in
arrear or due, recover double the value of the goods sold.

309. When an illegal distress has taken place, the remedy
most frequently resorted to is an action of replevin, because
by having recourse to that the tenant both recovers his own
goods or prevents them from being taken away, and also ob-
tains damages for any inconvenience or loss to which he may
have been put in consequence of the distress having been
levied on his premises, or his goods having been detained
from him. Under the common law there was no power to
sell the distress—it was a mere pledge in the hands of the
landlord to secure his rent, and so long as he had security
that his claim, if legal, would be duly paid, he had no right
to more. The tenant was, therefore, permitted to take hack
his goods, on giving security to the sheriff of the county either
to prosecute successfully an action against the distrainor for
the unlawful taking. or in case the judgment was against
him, to pay the rent. This was called replevying the goods,
that is, substituting one pledge for another.
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310. An action of replevin was formerly special and com- Aetion,
plicated in its procedure. It is now begun like any other :;:f””l”r”
action by a writ of summons. Tt was formerly confined to
ases of recovery of goods wrongfully taken by distress, hut
is now extended to all cases of wrongful taking. The rules
of the Supreme Court of Judicature regulating the procedure
in actions of replevin are 1098 to 1111,

311, When a party desires to obtain his goods by this Affilavit
method of procedure, he must, after issue of a ‘
affidavit for an order of replevin.

demand on filing an affidavit stating:

o order
writ, apply on

This order is issued on

(1) That the person claiming the property is the owner
thereof, or that he is lawfully entitled to the possession
thereof, describing the property in the affidavit.

(%) The value thereof to the hest of his belief.

(3) That the property was taken under colour of a distress
for rent.

312. An order is then issued which must state that the Order
defendant hes taken and unjustly detains the property under
colour of a distress for rent.

313. The order directs the sheriff to take without delay
the security required hy law, and to cause to be replevied to
the plaintiff the property as described and valued by the affi-
davit, and to return his proceedings to the Court.

314. The sheriff then, before acting under the order, must Bona
take a bond from the plaintiff with two sufficient sureties in
treble the value of the property to be replevied, as stated in
the affidavit, which bond is assignable to the defendant.

315. The condition of the bond so taken is that if the
plaintiff prosecutes his suit with effect and without delay
against the defendant for the taking 'nd unjustly detaining
his cattle, goods and chattels, and returas the property, if a
return is adjudged, and also pays any damages which the
defendant may sustain by the issuing of the writ of replevin;
if the plaintiff fails to recover judgment in his suit, and also
that if the plaintiff observes, keeps and performs all rules or
orders made by the Court in the suit, then the bond is void,
otherwise the plaintiff and his bondsmen become liable in
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damages to the sheriff or the defendant if the bond is to him
assigned by the sheriff.

Costs 316. In cases of replevin, where the goods have been dis-
trained for rent the bond does not cover costs which are not
taxable as between solicitor and client. Only taxable cost
are recoverable. that is, those payable as between party and

party.

317. The sheriff then takes the goods, delivers them
the plaintiff, and returns the order to the Court on or helore
the tenth day after its service.

Judgment 318. If the plaintiff signs judgment by default, he
liberty to sign final judgment for the sum of five dollars

his costs. He cannot get any lareer sum for damages, except
when it is granted by a Judge or jury, or upon filing a written
consent of the defendant or his solicitor, verified by affidavit

of execution.

" m " 1
h\.:“.‘]{ i 319. The suit, il defended, must proceed, the hond beir d
the security of the defendant instead of the goods. An acti .
(
on tl ond will lie (1) for not prosecuting the action wit g
effect, which means not successfully; (2) for delay; (3) f g
not returning the goods -
CASES
qn
Action for double value under 2 W, & M. ¢. § m
Action for oy )
bl I'he fifth section of the statute does not extend to a holding p
value land where there is no rent served ei
VeCaskell v. Rodd, 14 O, R. 282 he
Diatie In an action for wrongful distress for rent before it was d th
there was no allegation in the statoment of elaim that the action v I
brought upon 2 W, & M. e. 5, 8. 5, nor that the g distrained we
gold, but merely an allegation that the defendant sold and ecarr m
away the same and converted and di posed thereof to his own 1 1(
nor was a claim made for double the value of the goods distrained
and sold within the terms of the statuf.
Damages Held, the action was an ordinary acti n for conversion, and that
“" the value, and not the double value, of the zoods distrained was r Oy
l"l\l‘)'.!])[l',
Distres The service by the tenant, after distress bot before sale, of a
for rent notice of set off, pursnant to R. 8. O. 1887, ¢. 143, s, 20, of an amount cee
Set off in excess of the rent, to which the tenant is entitled, does not mal for
Notice the distress illegal, and the landlord is not liable for ““ douhle vah wa
'“I‘”“”"‘ for selling under 2 W. & M, sess, 1, ¢. 5, s. 5§, which requires b ] i
ress J

Dotble seizure and sale to be unlawful.

value Brillinger v. Ambler, 28 O. R. 368. No
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CHAPTER XVL

THE RECOVERY OF TENEMENTS.

320. After the expiration of a term of years, or at the pandiord
end of a notice to quit in the case of a tenancy thus deter- may make
minable, a landlord may enter upon, and obtain possession of, i
the demised premises if they are vacant, or if he can do so
peaceably. If at the time they are left locked up, and de-
serted by the tenant, he may break in. But if anyone op-
poses him he has no right to make a forcible entry; and even
if he gets in peaceably, he must not turn the inmates out
forcibly. If he does, he will, unquestionably, be liable to an
indictment ; and he may also be liable to an action for assault
at the suit of the parties. A proviso for re-entry may. in-
leed, be framed to give the lessor the right of forcible ¢ject-
ment, and to protect him from an action, as between himself
and the lessee; but that will not take away the indictable
offence. If the landlord desire to be perfectly sale he must
resort to one or the other of the various methods of obtaining

possession by legal proceedings.

821. Where the landlord has a right to enter in conse-
quence of the determination of the tenancy by one of the
means to which I have referred in a former chapter, he may
proceed, according to circumstances, to recover possession
either by application to the County Judge under the Over-
holding Tenants’ Act, or in the County Court if the value of
the land does not exceed $200, or in the High Court of
Justice. In practice also the effect of the notice mentioned
in paragraph 164 is to obtain possession, the tenant preferring
not to sacrifice the exemptions,

Modes of

recovering
pussession
by law.

822. The first mode of regaining possession is under the llw'xll_n.lnl-
T ine Tens  Ac ing Ten

Overholding Tenants’ Act. Snta Ak,
323. Formerly it was very difficult for a landlord to suc-

ceed under this statute, because the Judges refused to inter-

fere whenever a tenant could shew a “colour of title.” It

was often easy for a tenant to set up some defence which the

Judge had to take into account and dismiss the application.

Now the Act is much wider, and the “colour of right” ground
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for resistance to the application will be of no avail. The
main clauses of the Act, R. 8. 0. ¢. 171:

3. In case a tenant, after his lease or right of occupation, wheth
created by writing or by verbal agreement, has expired or beon deter
mined either by the landlord or by the tenant by a notice to quit, or
notice pursuant to a proviso, in any lease or agreement in that behal
or has been determined by any other act whereby a tenancy or rigl
of occupancy may be determined or put an end to, wrongfully refus
upon demand made in writing to go out of possession of the land de
mised to him, or which he has been permitted to occupy, his landlor
or the agent of his landlord, may apply upon affidavit to the Judge
of tue County Court of the county, or union of counties, in whic
the land lies, and wherever such Judge then is, to make an inquiry
as is hereinafter provided for.

(2) Such Judge shall, in writing, appoint a time and place at
which he will enquire and determine whether the person complainei
of was tenant to the complainant for a term or period which has ex
pired, or has been determined by a notice to quit, or for default in
payment of rent, or otherwise, and whether the tenant holds the po
session against the right of the landlord, and whether the tenaut does
wrongfully refuse to go out of possession, having no right to con
tinue in possession, or how otherwise.

4. Notice in writing of the time and place so appointed for holdl

ing such inquiry, and stating briefly the principal facts alleged by the
landlord to entitle him to possession shall be served by the landlord
upon the tenant, or left at his place of abode at least three d: by
fore the day so appointed, if the place so appointed is not more than
twenty miles from the tenant's place of abode; and one day in al
dition for every twenty miles above the first twenty, reckoning any
broken number above the first twenty as twenty miles; to which noti
shall be annexed a copy of the Judge's appointment and of the afil
davit on which the appointment was obtained and of the papers at

tacued thereto,

5. If at the time and place appointed as aforesaid, the tenant,
having been duly notified as above provided, fails to appear, the Judge
if it appears to him that the tenant wrongfully holds, may order a
writ to issue to the sheriff in the Queen’s name commanding him
forthwith to place the landlord in possession of the premises in ques
tion : but if the tenant appears at such time and place, the Jud
shall in a summary manner hear the parties and examine into tl
matter, and shall administer an onth or affirmation to the witness
called by either party, and shall examine them: and if, after such
hearing and examination, it appears to the Judge that the eas is
clearly one coming under the true intent and meaning of section 3 of
this Act, and that the tenant wrongfully holds against the
the landlord, then he shall order the issue of such writ as aforesal,
otherwise he shall dismiss the case, and the proceedings in any suct
case shall form part of the records of theCcunty Court; and the
writ may be in the words or to the effect of Form 1 or Form 2
the schedule to this Act, according as the tenant is ordered to pay
costs or otherwise.
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10. Tue proceedings under this Act shall be entitled in the County Proceed-
Court of the county, or union of counties, in which the premises in ings, how

question are situate and shall be styled: entitled

In the matter of (giving the name of the party complaining)

lord, against (giving the name of the party
tenant,

nd-

complained against),

324. Actions in the County Court for recovery of land (ounty
are restricted to cases where the value of the
$200

Conrt jur
isdiction

land is under

325. Tn the High Court of Justice the practice in actions jyigh

for the recovery of possession of land is now assimilated to pes of
o " . Justice,
that of all other actions,

326. Any account of the proceedings in an ordinary ac- practie
tion for the recovery of possession of premises is entirely
forcign to the object of this book. Solicitors know where to
find the necessary information in books on practice. 1f per-
sons who are not solicitors wish to manage their litigation for

themselves they will find in the same books the requisite in-
formation.

827. Perhaps enough has been said to shew that though
the law on the subject of landlord and tenant has been sim-
plified on many points, it is still in the main complex. It
must always be so, and all that can be done by the Legisla-
ture and by the Courts is to reduce, as far as possible, the
opportunities for differences.

328. There are a few sections of the Landlord and Ten-
ant Act which require reproduction. They relate to the re- Provisons
covery of premises by landlords where a lease is determined
and the tenant refuses to go out. (R. 8. 0. ¢. 170, ss. R6G-29.)

Special

26. In case (1) the term or interest of any tenant of any
tenements or hereditaments, holding the same under a lease oi
ment in writing for any term or

land, ' ireum-
ags stances un-
number of years certain, or from 4¢r Which
3 . 4 'y . landlord

r, expires, or is determined either by the landlord or tenant niny give

notice to quit; and (2) in case a lawful den notice to

session in writing, made and signed by the landlord or his 1t, 1S tenant to
served personailly upon the tenant, or any person holding or claiming lind secur
under him, or is left at the dwelling house or usual place of abode Ity.
of such tenant or person;

uses to deliver up nos:

d of pos

and (3) in case such tenant or person re-
sion accordingly, and the landlord thereupon
proceeds vy action for recovery of possession, he may at the foot of
the writ of summons address a notice to suc¢h tenant or person re
quiring him to find such security, if ordered by the Court or a Judge,
and for such purposes as are hereinafter next specified,
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27. Upon the dppearance of the party, or in case of non-appear
ance, then, on making and filing an affidavit of service of the writ
nd on the landlord’s producing the lease or agreement
proving the execution

Court or
Judgenmay
order. and notice, ¢
or some counterpart or duplicate thereof, a
of the same by affidavit; and upon affidavit that the premises ha
been actually enjoyed under such lease or agreement, and that th
interest of the tenant has expired or been determined by regular
be); and that possession has been law
oresaid, the landlord may apply to the

notice to quit (as the case m
fully demanded in manner
Court or a Judge for a rule or summons for such tenant or person
show cause within a time to be fixed by the Court or Judge, on

consideration of the situation of the premises, why such tenant ¢
not enter into a bond by himsell and two suflicier
costs and dan

person should
sureties in a reasonable sum, conditioned to pay the
be recovered by the plaintiff in the action, and the
upon cause shown, or upon affidavit of the servi
summons in ¢ase no cause is shown, may make the sar

and order such tenant or person within

ages, which m
Court or Judg
of the rule o
absolute in whole or in part
a lime to be fixed, upon a consideration of all the circumstances, {
bond to the plaintiff, with such conditions and in su

give such
ummons, or the par

manner as may be specified in the said rule o
of the same so made absolute,

cts or refuses to comply with such ru

28. In case the party neg

If order ‘ )
not obey- or order, and gives no ground to induce the Court or Judge to e y
ed judg large the time for obeying the same, then the lessor or landlord, up (
o8 ment may filing an affidavit that such rule or order has been made and sery ]
be signed. and not complied with, may sign judgment for the recovery of p« t
4 session and costs of suit 1l
: Limitation 20, No action or other proceeding shall be commenced upon t )
- of nction bond after six months from the time when the possession of the pi 1
o upon bond, mises, or any part thereof, has been actually delivered to the landlord o1
”
829. A very important section of the Landlord and Ten- ]
ant Act, R. S. 0. c. 170 (s. 19), is as follows: w
Penalty Every tenant to whom a writ in an action for the recovery 2
on tenant land has been delivered, or to whose knowledge it comes, shall fort o
receiving With give notice thereof to his landlord, or to his bailiff or receiver no
writ for  and if he omits so to do he shall forfeit to the person of whom he to
recovery holds the value of three years' improved or rack-rent of the prem he
of land and gamised or holden in the possession of such tenant, to be recover
not notify- y v o tion in any Court having jurisdiction for the amount
ing his ’ ’ . E ' .
landlord. ma
s 330. Proceedings to be taken for the recovery of premises ™
of deserted which the tenant has deserted before the termination of his bef
premises. tenancy, and without giving proper notice to quit, or leaving b
any goods on which the landlord may distrain for his rent, ac
were founded on 11 Geo. I1. ¢. 19, s. 16, which enact that if the

any tenant holding any lands, tenements or hereditaments at
a rack-rent, or a reserved rent of full three-fourths of the
yearly value of the demised premises, who shall be in arrear
for half a year’s rent, deserted the premises, and left
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THE RECOVERY OF TENEMENTS.
the same uncultivated and unoccupied, so-as no sufficient
distress can be had to countervail the arrears of rent, it should
be lawful for two or more justices of the peace* for the
county, riding, division or place (having no interest in the
demised premises), at the request of the lessor or his bailiff,
to go upon and view the same, and cause to be affixed on the
most notorious part of the premises notice in writing what
day (at the distance of fourteen days at least) they would re-
turn to take a second view thereof ; and if n}mn such second
view the tenant, or some person on his behalf, did not
appear and pay the rent in arrear, or there was not suffi-
cient distress upon the prem s, then the vill~l|t~'~ mignt put
the landlord into the possession of the demised premises;
and the “lease thereof to snch tenants as to any demise
therein contained only shall from thenceforth become

void.”

331, Under section 17 of the above mentioned 11 Geo.
J1. ¢
examinable in a summary way by the Judges of the Courts”
f Queen’s Bench or Common Pleas (in Ontario by the High
Court of Justice) ; and such Judges were empowered, if they
think fit, to direct the premises to be restored to the tenant,
ind to make an order for his costs upon the landlord} or, in
1se they affirmed the order of the justices, to compel the ten-
nt to pay his landlord a sumn not exceeding £5, as the costs
f such frivolous appeal.

Appeal
19, )Wu(mhll“\ before the justices under this Act were from

332. The meaning of these last words “the lease
which occurred in the Act, was that although by the execution provisio s.
of the warrant a lease or agreement was annulled, o far as it
gives the tenant any right to the possession of the premises,
no liabilities which he may have incurred under it in respect
to payment of rent, repairs, etc., were at all affected, but that
he might still be sued in respect thereof if he could be found.

333. It will also be observed that by this statute the ruforma-
magistrates were to act ““at the request »of the landlord or tion on
his agent. No information on oath need, therefore, be laid ,“,h“',“,‘
before them by the landlord ; nor need they make any enquiry
upon oath; they could act upon the mere statement of the
landlord that the rent was due, satisfying themselves upon
their own view whether or not the premises were deserted,
ind whether or not there was sufficient distress upon them

* In cities in Ontario the police magistrate has this authority
L.T.~10
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334. If the premises were left entirely unoccupied no
difficulty could arise; and, on the other hand, while sufficient
property was left to cover any distress for accruing rent, no

proceedings could be taken under this Act

335. When the magistrates have given to the landlord
possession of property, as deserted and unoccupied, and tl
Court has, on appeal, made an order for its restitution to th
tenant with costs, the record of the proceedings before th
magistrates will be a good defence on the part of the land-

lord, should the tenant afterwards bring an action of tres-

pass against him.

336. These section 11 Geo. II. c. 19, are now repeale

by R. 8. 0. 1897, it is supposed hecause superseded by R. 8
1

0. e. 171. But they were useful as a ready way to obtai
possession of deserted premises,

CASES,

In an action by the plaintiff (lessee) against lessor for breach of
covenants in lease to dig ditches, ete.: Held, that the measure
damages was the difference between the rentable value of the lar
with the defendant’s covenant performed, that is, with the improv
ments made, and the value without such improvements.

feEwen v. Dillon, 12 0. R. 411,

Action by a tenant against his landlord for refusing to give hi

possession of the demised premises Held, that the proper measure «

damages in such a case is the difference between what the tenm

agreed to pay for the premises and what they were really worth:
Marrin v. Grover, 8 O, R. 39.

In an action on a lease (having many years to run) for rent and

non-repair of the premises: Held, that the reversioner, by reason
the length of lease, was not restricted to nominal damages, but tl
measure of damages was the amount to which the reversion wi
injured by want of repair:

{tkinson v. Beard, 11 C. P, 245

As to claims for interest on arrears of rent, see Crooks v. Dicl
son, 1 L. J. N. 8. 211. It must be demanded.

When a tenant leaves the demised premises before the expira
tion of the term, paying rent up to the time of leaving and notifying
the landlord that he does not intend to keep the premises any longer
or pay any more rent, the landlord cannot on the principle that ther
has been a repudiation of the contract, at once recover the whole rent
for the unexpired portion of the term. He must either consent
the terant’s departure and treat the term as surrendered, or must
treat the term as subsisting and sue for future gales of rent as th
fall due:

Connolly v. Coon, 23 A. R. 87.
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Where a few days prior to the aceruing due of a quarter's rent Rent pay
payable in advance, the | ned without the lessor's

breach of a covenant contained in

titled to recover, as damages for

SSee as

leave, in able in ad-
the lease, the lessor was held en- Yanee

uch breach, the rent so payable in Prt h of
- covenant
advance, without any deduction for rents realized during the said oo
i ot o
under ‘W leases created by the lessor, who, finding the g0,
property vacant, had taken possession:

without

Petehing v. Smith, 28 O, R, 201

leav

Damages
a three months' notice to determine a Overhold
1se, should be lunar or calendar months, ing Ten
L notice given by the lessor after conveyance of the re- ants Act
version, is suflicient, should not, when there is any doub
matter, be d led by a County Court Jud
he Overl I'enants Aect and

The questions whether
nandy required by a |
and whether g

in the
on an applieation under
imendments

Re Magann and Bonner, 28 0. R.

Since the amendment

the Overhol
f the County Court tries the

ng Tenants Act the Jud
right and finds whether the te

* Overhold

ant ing Ten
illy hold And where the dispute 1s in reference to the ants Act
, the landlord claiming it to be a onthly holding nd the
a yearly tenancy
Held, that the County Court Judge had jurisdiction
Under the Overholding Tenants Act, R. 8. 0. 1807, ¢. 171, two
I s must concur to justify the

summary interference of the Cou
must wrongfully ref
ion, and it mus car to the Judge that the case is clearly
oming under the purview of the Act

Ly

Court Judge: the t

to go out of p

one

It is only the proceedings und the evidence before the Judge sent
at which the High Court may [
purpose of determining what is to be decided under section G of
Act.

Where there was nothing in the evidence to show that the tenants
ud violated the provisior

f the lease for breach of which the

land
enter, the Court set

aside the order of
riff to place the land

rd in possession.

Hoore v. Gillies, 28 O, R. 338




F e
b
b )
- b
L8
L
(:.
ne
=
-
-
P

Councils
may re
quire
owners or
occupants
of land to
remove
fences.

Making

compensa

tion there-

for.

Power in
case of
neglect or
refusal
by owner
or occu-
pant to
construct
fence as
directed.

CHAPTER XVIL
MIS

'ELLANEOUS STATUTORY DIRECTIONS.

837. There are to be met with in a few statutes directions
specially relating to landlords and tenants. These are here
reprinted.

338. 1887.—Act respecting Snow Fences (R. 8. O. ¢
240) :

1. The council of every township, city, town, or incorporat
village shall have power to require owners or occupiers of lands I
dering upon any public highway to take down, alter or remove ni
fence found to cause an accumulation of snow or drift, so as to
pede or obstruct the travel on the public highway or any part thereoi
and where such power is exercised, they shall make such comper
tion to the owners or occupants for the taking down, alteration «
removal of such fence, and for the construction of some other d
scription of fence approved of by the council in lieu of the one
required to be taken down, altered or removed, as may be mutua'l
agreed upon; and if the council and the owners or occupants cann
agree in respect to the compensation to be paid by the council, thea
the same shall be settled by arbitration in the manner provided by
the Municipal Aet, and the award so made shall be binding upon il
parties,

2. In case the owner or occupant refuses or neglects to tak
down, alter or remove the fence, and to construct such other fen
as required by the council, the council may, after the expiration of two
months from the time the compensation to be paid by the council h
been agreed upon or settled by arbitration, proceed to take down, alier
or remove the old fence, and construct the other description of fen
which has been approved of by the council; and the amount of all
costs and charges thereby incurred by the council, over and above
the amount of compensation agreed upon or settled by arbitration,
may immediately be recovered from such owner or occupier by action
in any Division Court having jurisdiction in the locality; and the
amount of the judgment in favour of the municipality obtained in
such Court shall, if not sooner paid, be by the clerk of the muni
pality placed upon the next collector's roll as taxes against the lan s
upon or along the boundaries of which the fence is situate; and after
being placed upon the collector’s roll shall be collected and treated in
all respects as other taxes imposed by by-laws of the municipalify:
when a tenant or occupant, other than the owner, is required
to pay the aforesaid sum, or any part thereof, the tenant or occupant
may deduct the same, and any costs paid by him from the rent pay
able by him, or may otherwise recover the same, unless the tenant cr
occupant has agreed with the landlord to pay the same,
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3389, Ditches and Watercourses Act (R. 8. 0. c¢. 285, s.
15):

15. Notices under the provisions of this Act shall be served per- Mode of
sonally, or by leaving the same at the place of abode of the owner serving
or occupant with a grown-up person residing thereat; and in case of notices,
non-residents, then upon the agent of the owner, or by registerel

S letter addressed to the owner at the post office nearest to his last
. known place of residence; and where that is not known, he may be
served in such manner as the Judge may direct.
petions 3 S O
o ot (2) Any occupant not the owner of the land, notified in the man- Ucoupant
e her ner provided by this Act, shall immediately notify the owner thereof, """”‘.‘fy
and shall, if he neglects to do so, be liable for all damages suffered 2Vner
by such owner by reason of such neglect.
0. _—_ .
340. Line Fences (R. S. O. c. 284, 8. 5):
rporat 5. An occupant, not the owner of land, notified in the manner !
pori = t A i - i e iability of
nds I above mentioned, shall immediately notify the owner, and if he neg )ecupants
ove i lects so to do, shall be liable for all damage caused to the owner bY .o o noti-
s to il such neglect. fying
thereol owners.
mpensi The notification referred to is that of intention to bring
ation in fence-viewers.
ther
» one . .
mutua 841. Act respecting Public Health (R. 8. 0. c. 248, s.
§ cann 113) :
cil, th
vided by 113. Any costs or expenses recoverable from an owner of pre- Recovery
upon mises under this Act, or under any provision of law in respect of the of ‘|'“‘“
abatement of nuisances, may be recovered from the occupier for the "":1 ::“f
. 3 : < Penses
time being of such premises; and the owner shall allow such occupier '.\I.m“““
to tai to deduct any moneys which he pays under this enactment, out of ,f |rovi-
er f"“ the rent from time to time becoming due in respect of said premises, sions relat-
mn of two as if the same had actually been paid to such owner as part of sail ing to
aneil b rent,  But no such occupier shall be required to pay any further sum nuisances.
wn, i_““ than the amount of rent for the time being due from him, or whicn,
of fenu after demand of such costs or expenses from such occupier, and after

nt of all notice not to pay his landlord any rent without first deducting the

ad ul"'* ¢ amount of such costs or expenses, becomes payable by such occupier Proviso,
bitration, unless he refuses truly to disclose the amount of his rent and the

by action name and address of the person to whom rent is payable; and the

and the burden of proof that the sum demanded from such occupier is greater

rained 48 than the rent due by him at the time of such notice, or which has

» mun since accrued, shall be on such occupier.

the lan !
and after
reated 10

(2) Nothing in this scction contained shall affect any contract
between any owner or occupier of any house, building or other pro-
perty, whereby it is or may be agreed that the occupier shall pay
or discharge all rates and dues and sums of money payable in respect
of such house, building or other property, or affect any contract what-
ever between landlord and tenant.

rent pay-
tenant or

See also sec. 69 as to abatement of nuisances.
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Municipal Act, 1903. Night Watchmen (s. 548).

548, By-laws may be passed by the councils of the municipalities
and for the purposes in this section respectively mentioned, that is
to say, by the councils of cities, towns and villages:

2) For appointing, employing and paying a night-watchman or
watchmen for the purpose of patrolling at night or between certain
hours of the night any street or any portion thereof within the muni-
cipality to be defined by such by-law, and of guarding and protecting
the property, real and personal, within the limits thereby defined.

(a) For levying in the same manner and at the same time as
payment of thc other rates or taxes within the municipality is
enforced by special rate upon all the real property within the limits
defined by the by-law, except vacant lots, all the expenses of or in
cidental to such employment of such night-watchman or watchmen.

(b) No such by-law shall be passed except upon petition therefor
by two-thirds of the freeholders and householders who upon the pass-
ing thereof would become liable to be charged with the expenses to
be incurred thereunder, and who represent in value at least two-
thirds of the assessed real property on the street or portion thereof
liable to be charged with such expenses,

(e) No such petition shall be received or acted on by the council
unless and until all the signatures thereon are proved by the affidavit
of a reliable and competent witness to be the genuine signatures of the
persons whose signatures they purport to be, and that the contents
thereof were made known to each person signing the same before
signature,

(d) As between the landlord and tenant of any premises com-
prised within the limits defined by the by-law, the tenant shall be
linble for the expenses to be levied thereunder for the period or time
of his occupation, unless there is an express agreement to the contrary.
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REVISED STATUTES OF ONTARIO, 1897.
CHAPTER 342.

An Act respecting Landlord and Tenant (2

).

DisTrESS, Impounding, s, 14,
For rent seck, s, Pound breach. or rescue, s. 15.
On lease determine s Sale of, s 16
Husband may recover rent due Wrongful, action for, ss, 17, 18,
in right of deceased wife, 5. 3 RENT, SHERIFF TO PAY, WHEN

Proviso in case of person en-

Y N e GOODS SEIZED IN
titled for life of another, s, 4,

EXECUTION,

¢
To be reasonable, s, 5. . 19, 3 B 4
Property liable to, ss. G, 7. OVERHOLDING TENANTS, s, 20, 21,
Tenant to be notified, ete., s. 8, WASTE BY TENANT, s, 22
When growing crops seized, rent ATTORNMENT.
may be paid before crop ripe, To stranger to title void, s. 23.
8. 8

nilecessary, on grant of rever-
sion, s, 24,

RENEWALS OF LEASES,

Property conditionally exempt,
8. 9.
Where it may be taken, s, 10

Goods fraudulently removed to Chief lease may be renewed
avoid, ss 2 without surrender of under
Penalty for fraudulent removal leases, s. 25.
to avoid, s, 13, Where lessor absent, ss, 2(-0

]ll.\' Majesty, by and with the advice and consent of the
Legislative Assembly of the Province of Ontario enacts
as follows:—

1. Every person may have the like remedy by
and by impounding and selling the same in cases of rents
seck, as in case of rent reserved upon lease, any law or usage
to the contrary notwithclanding. 4 Geo, IL c. 28, s. 5.

|Ii>tl‘l“5,

2. Any person having any rent in arrear, or due, upon any
lease for life or lives or for years, or at will, ended or deter-
mined, may distrain for such arrears, after the determina-
tion of the said lease, in the same manner as he might have
done if such lease had not been ended or determined: Pro-
vided that such distress be made within the space of six

Rents seck
may be dis-
trained for

Distress
for arrears
on leases
deter-
mined.
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months after the determination of such lease, and during the
continnance of such landlord’s title or interest, and during
the possession of the tenant from whom such arrears becam«
due. 8 Anne, c. 18 (or e. 14 in Ruffhead’s Ed.), ss. 6, 7.

3. If any man hath or shall have, in the right of his wife,
any estate in fee simple, fee tail, or for term of life, of or in
any rents, or fee ferms, and the same rents, or fee ferms
shall be due hehind and unpaid in the said wife’s life, ther
the said husband, after the death « { his said wife, his exec:
tors and administrators, ghall have an action for the said
arrearages acainst the temant of the demesne that ought to
have paid the same, his executors, or administrators, and als
the said hushand, after the death of his s:id wife, may dis
train for the said arrearages, in like manner and form as
he might have done if his said wife had been then living, an
malke avowry upon his said matter as is aforesaid. 32 Her
VIIL. c. 37, s. 3.

See R. S. 0. ¢c. 127, 8s. 4 (8), 5, and c. 163, 8. 5, 6,
+

4, Where a person is entitled to any rent or land for
life of another he may sue for, distrain, and recover by action,
or distress, the rent due and owing at the time of the deatl
of the person for whose life such rent or land did depend, a
he might or could have done if such person by whose death
the estate in such ient or land determined had continued in
life. 32 Hen. VIIL c. 37, s. 4.

5. Distresses whether for a debt due to the King, or to any
other person, shall be reasonable, and not too great. 52 Hen.
I. (St. of Marlbridge) c. 4, part; statute of uncertain dat

Imyp. Rev, St., 1870, p. 126).

Proreryey LIABLE T0 DISTRESS.

6. Any person having rent arrear and due upon any de-
mise lease, or contract, may seize and secure any sheaves or
cocks of corn, or corn loose, or in the straw, or hay, lying
or being in any barn or granary or upon any hovel, stack or
rick, or otherwise upon any part of the land, or ground,
charged with such rent, and may lock up, or detain the same,
in the place where the same shall he found, for or in the
nature of a distress until the same shall be replevied; and,
in default of the same being replevied, may sell the same,
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after appraisement thereof to be made, so as nevertheless Com, et
such corn, grain, or hay, so distrained as aforesaid, be not Lok ‘o b
removed by the person distraining, to the damage of the by person
owner thereof, out of the place where the same shall be found {,fFa™mm*

to th

and seized, but be kept there (as impounded) until the same damage of
shall be replevied, or sold in default of replevying the same. {y'i™

TR . from the
2W.&M. Sess. 1, c. 5, 5 2. place
where

raised.

7. Every lessor or landlord, or person empowered by him,
may take and seize as a distress for arrears of rent, ;m_\“’-‘“]'i““
cattle or stock of his tenant feeding or depasturing upon any .‘l‘“,u 5
common appendant, or appurtenant, or any ways belonging, demised
to all, or any part of, the premises demised, or holden; iy erow
and may take and seize all sorts of corn, and grass, hops, mg crops
roots, fruits, pulse, or other product whatsoever, which shall "eT"
be growing on any part of the estate demised, or holden, as distrained
a distress for arrears of rent; and the same cut, gather, make,
cure, carry and lay up, when ripe, in the barns, or other
proper place, on the premises so demised, or holden; and in
case there shall be no barn, or proper place, on the premises
80 demised, or holden, then, in any other barn, or proper
place, which such lessor or landlord shall hire, or otherwise
procure, for that purpose, and as near as may be to the pre-
mises, and in convenient time to appraise, sell, or otherwise
dispose of the same, towards satisfaction for the rent for
which such distress shall have been taken, and of the charges
of such distress, appraisement, and sale, in the same manner
as other goods and chattels may be seized, distrained, and
disposed of; and the appraisement thereof shall be taken
when cut, gathered, cured and made, and not before. 11
Geo. I, c. 19, 8. 8.

8.—(1) Notice of the place where the goods and chattels 'enants to
so distrained shall be lodged or deposited shall, within the ;e of the
space of one week after the lodging or depositing thereof in place
such place, be given to such lessee or temant, or left at his Yher the

distress is
last place of abode. lodged.

(2) If after any distress for arrears of rent so taken of Distress of
corn, grass, hops, roots, fruits, pulse, or other product, which \'II':rI]\:-I"l‘;’A.A\'
shall be growing as aforesaid, and at any time before the same 1,e satisfied
shall be ripe and cut, cured, or gathered, the tenant or lessee, 1Y pay-
his executors, administrators, or assigns, shall pay, or cause pefore
to be paid, to the lessor or landlord for whom such distress cropscut.
shall be taken, the whole rent which shall be then in arrear,

with the full costs and charges of making such distress, and
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which shall have been occasioned thereby, then, upon such
payment, or lawful tender, thereof actually made, whereby
the end of such distress will be fully answered, the same and
every part thereof shall cease, and the corn. grass, hops, roots,
fruits, pulse, or other product, so distrained shall be delivered
up to the lessee or tenant, or hig executors, administrators,
or assigns; anything hereinbefore contained to the contrary
notwithstanding. 11 Geo. 1T, c. 19, &, 9, )

ProreErTY CONDITIONALLY EXEMPT FROM DISTRESS.

k“nil"‘":‘;" 9. Beasts that gain the land, and sheep, shall not he dis-

to be dis- trained for the King’s debt, nor for the debt of any other

“I'(“I‘.""'Ij‘fh'|'“ man, nor for any other cause, if there be other chattels suffi-

cient dis- clent to satisfy the debt, or demand: but this provision i

tress. not to affect the right to impound beasls which a man findeth
in his ground damage feasant. (Stat. of Exchequer, of un-
certain date, sometimes styled 51 Hen. I11., St. 4; Imp. Rev
St. 1870, p. 126).

Waere Distress MayY Be TAKEN,

:l"""‘:z‘, 10. Save as provided by section ¥ and as hereinafter pre

distrained vided, chattels shall not be distrained for rent which are not

off the gt the time of the distress upon the premises in respect of

PrOWIES: which the rent distrained for is due. 52 Hen. ITIL (St. of
Marlbridge), c. 15.

xl.‘,l.:'\l-t"‘\'y':(h 11.—(1) In case any tenant, or lessee for life or lives,

train goods term of years, at will, sufferance, or otherwise, of any messu-

l’:;:“‘]‘:j“m_ ages, lands, tenements, or hereditaments, upon the demise,

ried off the OF holding whereof, any rent is reserved, due, or made pay-

premises. able, shall fraudulently, or clandestinely, convey away, or carr
off, or from, such premises, his goods or chattels, to prevent
the landlord or lessor from distraining the same for arrears ol
rent so reserved, due, or made payable, the landlord or lessor
or any person by him, for that purpose, lawfully empowered,
may, within the space of thirty days next ensuing such con-
veying away, or carrying off such goods or chattels as afore-
said, take and seize such goods and chattels wherever the
same shall be found, as a distress for the said arrears of rent,
and the same sell, or otherwise dispose of, in such manner
as if the said goods and chattels had actually been distrained
by the lessor or landlord in and upon such premises for such
arrears of rent; any law, custom, or usage to the contrary,
notwithstanding. - 11 Geo. I, c. 19, &. 1.
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(2) No landlord or lessor, or other person entitled to Butnot
such arrears of rent, shall take, or seize, any such goods or 5701
chattels as a distress for the same which shall be sold /m//rl for value
fide and for a valuable consideration, before such geizure made,
to any person not privy to such fraud as aforesaid ; anything
herein contained to the contrary notwithstanding. 11 Geo.
IL, c. 19, 8. 2.

goods bona

12, Where any goods or chattels fraudulently or clandes- 1“..\.|| wds
tinely conveyed, or carried away, by any

tenant or lessee, his may break
servant or agent, or other

g : ling or assisting ther ~'|t!i',,"',‘[”
in, shall be put, placed, or kept, in any house, barn, stable, seize goods
out-house, yard, close, or place, locked up, fastened, or other- [™"
wise secured, so as lu prevent such goods or chattels from secured
being taken and seized as a distress for arrears of rent, the ™™
landlord, or lessor, or his agent, may take

and seize, as a
distress for rent, such goods and chattels (first calling to his

assistance the constable, or other peace-officer, of the place
where the same shall be suspected to be concealed, who is
hereby required to aid and assist therein; and in case of a
dwelling house, oath being also first made before a justice of
the peace of a reasonable ground to suspect that such goods
or chattels are therein), and in the daytime break open and
enter into such house, barn, stable, out-house,

vard, close,
and place, and take and seize such goods and chattels for
the said arrears of rent, as he might have done if such goods
and chattels had bheen put in any open field or place upon the
premises from which the ~um<- Im\v been

carried away. 11 Geo. 11., & T

so conveved,

13.—(1) If a tenant or lessee shall fraudulently remove Penalty
and convey away his goods or chattels as aforesaid, or if any {""”']'\“,"'"'
person shall wilfully and knowingly aid or assist any such moving, or
tenant or lessee in such fraudulent conveying away, or carry- "';‘:‘I‘I‘\
ing off, of any part of his goods or chattels, or in concealing goods
the same, every person so offending shall forfeit and pay to

landlord or lessor from whose estate such goods and
chattels were fraudulently carried off as aforesaid, double the
value of the goods by him carried off or concealed as afore-
said, to be recovered by action in any court of competent
jurisdietion. 11 Geo. I1., c. 19, & 3

(2) Where the goods and chattels =0 fraudulently carried If H;'
off, or concealed, qh'lll not exceed the value of $200, the land- B ed do
lord from whose estate such mm(]\ or chattels were removed, not exceed

£9
or his agent, may exhibit a complaint in writing against $200n
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value com- such offender before two or more justices of the peace of the

[laint wa¥ same county, residing near the place whence such goods and

todJ.P. chattels were removed, or near the place where the sam
were found, not being interested in the lands or tenement
whence such goods were removed, who may summon th
offender, examine the fact, and all proper witnesses upor
oath, and in a summary way determine whether such offender
be guilty of the offence with which he is charged, and inquir
in like manner of the value of the goods and chattels by hin
so fraudulently carried off, or concealed, as aforesaid; an
upon full proof of the offence, by order under their hand
and secals, the said justices of the peace may and shall adjudg
the offender to pay double the value of the said goods ai
chattels to the landlord at such time as the said justices sha
appoint, and in case the offender, having notice of such order
shall refuse or neglect so to do, may and shall, by warra
under their hands and seals, levy the same by distress and
gale of the goods and chattels of the offender; and for want
of such distress, may commit the offender to the comms
gaol, there to be kept to hard labour, without bail or main-
prize, for the space of six months, unless the money so ordered
to be paid as aforesaid shall be sooner satisfied. 11 Geo. 11
o 19, 8 '&

Appeal. (3) Any person aggrieved by such order may appeal f
~ the General Sessions in accordance with the provisions of
Rev. Stat. 10 Ontario Summary Convictions Aet. 11 Geo. I, ¢. 19,

P

B, 9.

Sxecubon (4) Where the party appealing shall enter into a rec

be stayed Mizance with one or two sufficient surety or sureties in doul

if sceurity the sum so ordered to be paid, with condition to appear at

BPes such General Sessions and to abide the order there to be mad
the order of the said justices shall not be executed agair
him in the meantime. 11 Geo. I1., c. 19, s. 6.

IMPOUNDING DISTRESS.

:“‘“‘\ll' 14. Beasts or cattle distrained shall not he chased

not to be  driven out of the local municipality (as defined by The Muni-
:"['"“'I‘."' WUt eipal Aet) in which they are distrained, except it be to a
municipal- pound overt within the same county not above three miles
;l'l‘“‘!‘ de- distant from the place where the distress is taken. 3 Edw. |
Rev. Stat. (St. of Westminster Prim.), ¢. 16, and 1 P. & M. c. 12, s

c. 223, 1, part.
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(2) No cattle, or other goods, distrained or taken by way ‘!“"”"‘ .
" strainec
of distress for any manner of cause at one time, shall be im- gt the

pounded in sever: al places, whereby the owner of such distress same time

not to b
shall be constrained to sue several re plevins for the delivery ,'“w e
of the said distress so taken at one time; upon pain that every ed in dif
person offending shall forfeit to the party aggrieved $20, and "‘l'('."‘
treble damages. 1 P. & M. c. 12, s. 1, part.
(As to sheaves and cocks of corn, or corn loose. or in the

straw, or hay, see anle, s. 6, and as to growing crops, see 8. 7.)

(3) Any person lawfully taking any distress for any kind Goods
f rent may impound or otherwise secure the distress so ;o
made, of what nature or kind soever it may be, in such place, pounded
or on such part of the premises chargeable with the rent, as emised
shall he most fit and convenient for the impounding and
securing such distress, and may appraise, sell and dis-
pose of, the same upon the premises, in like manner, and
under like directions and restraints to all intents and pur-
poses, as any person taking a distress for rent may now do
off the premises, and it shall be lawful for any person whom-
soever to come and go to, and from, such place, or part of the
said premises, where any distress for rent shall be impounded
nd secured ¢ ¢

premises

id, in order to view, appraise, and buy,
ind also in order to carry off or remove the same on account
of the purchaser thereof, and if any pound-breach, or vescue,
shall be made of any goods and chattels, or stock
"A-r rent, and impounded or oth

. distrained
rwise secured hy virtue of
his Act, the person aggrieved thereby shall have the like
remedy as in cases of pound-breach, or rescue. 11 Geo. II.,
¢. 19, & 10.

Pounp-BreEacH, or RESCUE.

15. Upon any pound-breach, or rescue, of goods or chattels Pound
listrained for rent, the person grieved the uh\ ~Il.|.‘. by ae- cve.
tion for the wrong lhul.h‘\ sustained, recover treble damages damages
and costs of suit against the offender in any such
pound-breach, or against the owner of the goods distrained
n case the same be afterwards found to have
use or possession. 2 W, & M. Sess. 1, c. 5, s, 3.

breach or
rescuc, or '

come to his

SALE OF GooDps DISTRAINED.

16. Where any goods or chattels shall be distrained for guye of gis
ny rent reserved and due upon any demise, lease, or contract tress,
atsoever, and the tenant, or owner of the goods so distrain-




AND

TENANT.

LANDLORD

ed, shall not, within five days next after such distress take:
and notice thereof (with the cause of such taking) left at th
dwelling house, or other most notorious place on the premise
charged with the rent distrained for, replevy the same, wit
not till ex- gufficient security to be given to the sheriff according to law
piration of ’ ot 3 : .
five days, then, in such case, after such distress and notice as afor
and ap said, and expiration of the said five days, the person distrain-
r shall cause the goods and chattels so distrained to |

pPraise
ment

appri iised by two appraisers, who shall first be sworn before
justice of the peace, or any other officer or person authoriz
to administer an oath, to appraise the same truly, accord
to the best of their understandings (a memorandum of whi
oath is to be indorsed on the inventory), and, after such aj
praisement, the person so distraining may lawfully sell
goods and chattels go distrained for the best price which ca
be got for the same, towards satisfaction of the rent for
\\' ich the said goods and chattels shall be distrained, and «
he charges of such distress, appraisement, and sale, and sha
hold the overplus (if any) for the owner’s use, and pay t
same over to him on demand. (See 2 W. & M. Sess. 1,
6,8 1.) 2 Edw. VIL, c. 1, 5. 22.

WRONGFUL, OR IRREGULAR, DISTRESS.

Where any distress shall be made for any kind of r
due, and any irregularity, or unlawful act, shall aft
one by the party distraining, or by his agent,
isement und

1) initio [ there has been an omission to make the appr

oath, the t1 itself gh ot be therefore deemed to
unlawful, nor the party making it be deemed a trespass
ab initio, but the party aggrieved by such unlawful act, ¢
irregularity, may recover by action full satisfaction for t
special damage sustained thereby., 11 Geo. I1., ¢ 19, & 19

Tender of (?) A tenant or lessee shall not recover in any action {
mends, gy ich unlawful act, or irregularity as aforesaid, if tende
effect of : . "

of amends hath been made before action. 11 Geo. I, ¢, 19

8, 20.

Wrongful 18, A distrainor who takes an excessive distress, or tal

‘:‘\“"“- a distress wrongfully, or wrongfully drives a distress out of
ComigeS  the local munic ipality (as defined by The Municipal Aet) in

for
Rev. Stat, Which the same was taken, ghall be liable in damages to t

c 223 owner of the chattels distrained. 52 Hen. IT1. (St. of Marl-

bridge), e. 4, in part; and 3 Edw. 1. (St. of Westminst

Prim.), c. 16.
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CONSOLIDATION OF IMPERIAL ACTS.
(2) In case any distress and sale shall be mad
pretended to be in arrear and due, when, in truth, no rent '
is arrcar or due to the person distraining, or to him in whose
name or right such distress shall be taken, the owner of such
goods or chattels distrained and sold, his executors, or ad-
ministrators,

may, by action to be brought against the person
s0 distraining, recover double of the

hattels so distrained and sold,
suit, 2 W. & M. Sess. 1,

value of the goods or
together with full costs of

GOODS TAKEN IN EXECUTIC

N NOT TO BE REMOVED WiTH-
ouT PAYMENT OoF RENT
roods or chattels v oever lying or being in or !

pon any messuage, lands, or tenements, leased for life or s

ves, or term of years, at will, or otherwise, ghall be liable to L
e taken by virtue of any execution issued out of the High Hm..vd
Court of Justice, or a County Court, on any pretence what- paid

ver, unless the party at whose suit the exccution is l

it shall, before the removal of such goods or chatt {1

ff the said premises by virtue of such execution, pay

indlord of the said premises, or his bailiff, all ms of
money as are due for rent of the premises at the time of th

ing of such goods or chattels by virtue ol su utic

Provided the said arrears of rent do n
one year’s rent, and in case

t amount to more than

the said arrears shall exceed
year’s rent then the party at whose suit such execution is
I out, paying the said landlord. or his bailiff, one year
nt, may proceed to execute his judgment a
1e before the making of this Aect, and th

werifl, or other
cer, is hereby empowered and required to levy and

he mig have

1 1 vy pa)y 10
execution creditor as well the money so paid for rent as
execution money. 8 Anne, ¢, 18 (or ¢. 14 in Ruffhead’s

Ed.), s. 1.

OVERHOLDING TENANTS.

20. In case any tenant for any term for
rs, or other person who shall come into possession of any y,
Is, tenements, or hereditaments, by, from, or under, or «

ollusion with, such tenant, shall wilfully hold over any
nds, tenements, or hereditaments, after the determination
uch term or terms, and after demand
I

made and notice in
possession thereof by his
llord or lessor, or the person to whom the remainder or
rsion of such lands, tenements, or hereditaments shall

g given for delivering the

f 1d-
ife, lives, or Overhold

159

le for rent Where no
ent due

nant




W

TW e r  mevE

EYE Y BA

160 LANDLORD AND TENANT.

belong, or his agent thereunto lawfully authorized, then, and
in such case, such person so holding over shall, for and dur-
ing the time he shall o hold over or keep the person entitled
out of possession of the said lands, tenements, and heredita-
ments, as aforesaid, pay to the person so kept out of posses-
sion, or his assigns, at the rate of double the yearly value of
the lands, tenements, and hereditaments, so detained, for so
long time as the same are detained, to be recovered by ac-
tion in any court of competent jurisdiction, against the re-
covering of which said penalty there shall be no relief in
equity. 4 Geo. II., c. 8, s. 1.

Tenants 21. In case any tenant shall give notice of his intention

overhold-  to quit the premises by him holden at the time mentioned in

ing, after s v g &

giving no- such notice, and shall not accordingly deliver up the posses-

tice to  gion thereof at the time in such notice contained, the said

quit, liable 5 o _—

e donble tenant, his executors, or administrators, shall from thence-

rent forward pay to the landlord or lessor double the rent or sum
which he should otherwise have paid, to be levied, sued for,
and recovered, at the same times and in the same manner as
the single rent or sum, before the giving such notice, could
be levied, sued for, or recovered; and such double rent or
sum shall continue to be paid during all the time such tenant
shall continue in possession as aforesaid. 11 Geo. IL,, c. 19,

8 18.
WASTE.

Waste hy 22. Lessces making or suffering waste on the demised
tenants.  premises, without the license of the lessors, ghall be liable for
the full damage so occasioned. 52 Hen. III. (St. of Marl-
bridge), c. 23.
(See R. 8. 0. ¢. 330, ss. 21-23.)

ATTORNMENT.

7 23. Every attornment of any tenant of any messuages,
ment to  lands, tenements, or hereditaments, within Ontario, to any
fitanger® stranger claiming title to the estate of his landlord, shall he
absolutely null and void to all intents and purposes whatso-
ever; and the possession of his landlord or lessor shall not he
deemed, or construed to be, anywise changed. altered, or
affected, by any such attornment; provided always, that noth-
ing herein contained shall extend to vacate, or affect. any
attornment made pursuant to, and in consequence of, some
judgment or order of a court, or made with the privity and

Aeton e
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en, and consent of tlwl landlord or ]q.ﬂso'. or to any morigagee, after
ad dur- the mortgage is become forfeited. 11 Geo. 11, ¢. 19, s. 11,
i?f:{l‘t(\d 24.—(1) All grants or conveyances of any rents, or of the “\"\:l'lf:"
posses- reversion, or remainder, of any messuages or lands, shall be guune. in
ralue of good and effectual to all intents and purposes without any :"Illlt"t ey
. for =0 attornment of the tenant of the land out of which such rent [ "
{ by ac- shall be issuing, or of the particular tenant upon whose par-

the Te- ticular estate any such reversion, or remainder, shall and may

selief in be expectant, or depending. as if his attornment had been

[ had and made. 4 & 5 Anne, ¢. 3 (or ¢. 16 in Ruffhead’s

Ed.), s

ntention (2) No tenant shall be prejudiced, or damaged, by pay- Tenant
ioned in ment of any rent to any grantor, or conusor, or hy hreach of "I""' »:‘xiul:‘l
o poss*s; any condition for non-payment of rent, hefore notice shall be e

the bm'_ given to him of such grant by the conusee, or grantee. 4 &
ttU‘:‘L:\cl\‘n: 5 Anne, ¢. 3 (or ¢. 16 in Rufthead’s Ed.), = 10.

sued for,

RE

janner as
ce, could

EWALS—CHIEF LEASE MAY BE RENEWED WITHOUT
SURRENDER OF UNDER-LEASE,

» rent ": 25. In case any lease <hall be duly surrendered in order ;‘“‘f
ch "'“"1" to be renewed, and a new lease made and executed by the \yrenewet
(L, e. 19,

e

chief landlord, the same new lease shall, without a surrender with
of all or any of the under-leases, be as good and valid to all ”'::”‘;‘l‘,l'l
intents and purposes as if all the under-leases derived there- under
out had been likewise surrendered, at or before the time of 1eas=
taking of such new lease; and every person in whom any
estate for life, or lives, or for years, shall from time to time

be vested by virtue of such new lease shall be entitled to the
rents, covenants, and duties, and have like remedy for re-
covery thereof, and the under-lessees shall hold and enjoy the
messuages, lands, and tenements in the respective under-
leases comprised, as if the original leases, out of which the
respective under-leases are derived, had been still kept on foot

and continued, and the chief landlord shall have, and be en-
titled to, such and the same remedy by distress, or entry, in

and upon the messuages, lands, tenements, and hereditaments,
comprised in any such under-lease, for the rents and duties
reserved by such new lease, so far as the same exceed not the

rents and duties reserved in the lease out of which such under-

lease was derived, as they would have had in case such former

lease had been still continued, or as they would have had in

case the respective under-leases had been renewed under such

L1

y demised
liable for
. of Marl-
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new principal lease, any law, custom, or usage, to the con-
trary hereof notwithstanding. 4 Geo. 1L, c. 28, 5. C.

(See R. 8. 0. ¢. 170, s. 10.)
RENEWAL OF LEASES BY ABSENTEES.

.',fmll:“',":')"“ 26. Where any person who, in pursuance of any covenant
renew are OT agreement in writing, might, if within Ontario and amen-
oueof  able to the process of the High Court of Justice, be compelled
the rencw. t0 execute any lease by way of renewal, shall not be within
als ":llll"“ Ontario, or not amenable to the process of the said Court, it
person ~  shall be lawful for the said High Court of Justice by an
appointed order to be made upon the petition or motion of any person
oythe  entitled to such renewal (whether such person be, or be not
the name under any disability), to direct such person as the said Court
of the per- ghal] think proper to appoint for that purpose to accept a sur-
ought to  render of the subsisting lease, and make and execute a new
l"',‘j‘l:‘f‘m'.:‘l'f"‘ lease in the name of the person who ought to have renewed
the same; and such deed executed by the person to be ap-
pointed as aforesaid, shall be as valid as if the person i
whose name the same shall be made had executed the same.
and had been alive, and not under any disability, and had
himself executed the same; but in every such case it shall
be in the discretion of the said Court, if under the circum-
stances it shall seem requisite, to direct an action to be brought
to establish the right of the party seeking the renewal, and
not to make the order for such new lease unless by the judg-
ment to be made in such cause, or until after such judgment
shall have been made. Imp. Act, 11 Geo, IV.,and 1 Wm, TV,
c, 65, 8. 18,

Fines to 27. No renewed lease shall be executed by virtue of sec-
::r}-‘;:‘\‘.'m tion 26, in pursuance of any covenant or agreement, unless
newalsand the fine (if any), or the sum or sums of money (if any)
‘l':i“‘r‘:‘:'l'l'r'r which ought to be paid on such renewal, and the things (if
executed, any) which ought to be performed in pursuance of such cove-
nant or agreement by the lessee or tenant, be first paid an(
performed, and counterparts of every renewed lease to be ex-
ecuted by virtue of this Act shall be duly executed by the

lessce.  Tmp. Act, 11 Geo. IV., and 1 Wm. IV, c. 65, s. 20

Premiums 28, All fines, premiums, and sums of money, which shall
be had, received, or paid, for, or on account of, the renewa!
of any lease, by any person out of Ontario, or not amenabl
as aforesaid, after a deduction of all necessary incidental

how to be
paid.,
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e con= charges and expenses, shall be paid, to such person, or in such
manner, or into the High Court of Tustice to such account,
and be applied, and disposed of, as the said Court shall direct.
Imp. Act, 11 Geo. IV., and 1 Wm. 1V, ¢. 65, s. 21.

29. The High Court of Justice may order the costs and Costs may
venant expenses of, and relating to, the petitions, orders, directions, ,":| ',',', oy
amen- conveyances, and transfers, to be made in pursnance of sec- paid
npelled tion 26, or any of them, to be paid and raised out of, or from,
within the lands, or the rents, in r spect of which the same respec-
yurt, it tively shall be made, in such manner as the said Court shall
by an think proper. Tmp. Act, 11 Geo. IV, and 1 Wm. V., ¢. 65,
person g, 35.
be not
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REVISED STATUTES OF ONTARIO, 1897.

SecrioNs 21 10 30 INCLUSIVE
oF
CHAPTER 330.
An Act respecting Real Property.
WASTE.

21. A tenant by the curtesy, a dowress, a tenant for
Waste by life, or for years, and the guardian of the estate of an infant,
:.'I'l'r“(‘lf"‘f'l" ghall be impeachable for waste, and liable in damages to the
dowress, person injured. 6 Edw. 1 (St. of Gloucester), ¢. 5.

eLe

(For olher remedies see The Judicature Act, s. 58 (9),

22. Tenants in common, and joint tenants, shall be liable
Waste be- to their co-tenants for waste, or, in the event of a partition,
““‘I"I']"'" the part wasted may be assigned to the tenant committing
tenants  such waste, at the value thereof to be estimated as if no such
and ten-  waste had been committed. 13 Edw. 1. (Stat. of Westmin-
:Tnl:lll:nlxlxlm ster, Sec.), ¢. R%.

23. Lessces making or suffering waste on the demised pre-
Waste by Mises without licensé of the lessors, shall be liable for the full
lessees.  damage so occasioned. 52 Hen. 3, (St. of Marlbridge) e. 23.

Derecrs 1N Lrases Mape UNper Powers oF LEASING.

24. Where, in the intended exercise of any power of leas-
Leases  ing, whether derived under a statute or under any instrument
",’;‘_"':]':““ lawfully creating such power, a lease has been, or shall here-
deviation after be granted, which is, by reason of the non-observance
I'I"f“:":l'_""“* or omission of some condition or restriction, or by reason ol
power to_any other deviation from the terms of such power, invalid as
ue 'l“‘"'jl';"‘ against the person entitled after the determination of the in
(m"-l*:ml.\' terest of the person granting such lease, to the reversion, or
forsuch ggainst other the person who, subject to any lease lawfull
leases as ) { é e
mighthave granted under such power, we uld have been entitled to th
been hereditaments comprised in such lease, such lease, in case the
h:.:ll:'r“(‘h- same have been made bona fide, and the lessee named therein,
power.  his heirg, executors, administrators, or assigns (as the cas
may require), have entered thereunder, shall be considered in
equity as a contract for a grant, at the request of the lessee, his
heirs, exceutors, administrators, or assigns (as the case may

fu

thy

~
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ors
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law
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require), of a valid lease under such power, to the like purport

and effect as such invalid lease as aforesaid, save so far as any
variation may be necessary in order to comply with the terms

of such power; and all persons who would have been bound by

a lease lawfully granted under such power shall be bound in

equity by such contract : Provided always that no lessee under Proviso
any such invalid lease as aforesaid, his lieirs, exccutors, admin- Nhere the
istrators, or assigns, shall be entitled, by virtue of any such or revers
equitable contract as aforesaid, to obtain any variation of such 'ohr I8

willing to
lease, where the persons who would have been bound by such confirm,

1897.

o contract are willing to confirm such lease without variation.
"”l' ”" Imp. Act, 12 & 13 Vict. c. 26, s. 2.
infant,
to the 25. Where, upon or before the acceptance of rent, under t\,\ll‘r."
g . there is a
any such invalid lease, any receipt, memorandum, or note in note in
(9). writing, confirming such lease, 1s signed by the person ac- Writing

howing
cepting

such rent, or some other person by him thereunto ipgent to

e liable lawfully authorized, such acceptance shall, as against the contirm,

pe 2 . . acoeptance
rtition, person so accepting such rent, be deemed a confirmation of [ et
mitting such lease. Tmp. Act, 13 Vict. ¢, 17, s, 2.

be deemed
a confirm
: . . ation,

26. Where, during the continuance of such possession
taken under any such invalid lease, the person for the time he- V!
ing entitled (subject to such possession as aforesaid) to the
hereditaments comprised in such lease, or to the possession or \H.“cu.luf. to

- . : " confirm,
the receipt of the rents and profits thereof, is able to confirm jewee to
such lease without variation, the lessee, his heirs

no such
estmin-

re res
loner
able and

sed pre-
the full
) c. 2".,y

, executors ' pteon
ini rmation
or administrators (as the case may require), or any person

\SING. who would have been bound by the lease if the same had heen

valid, shall, upon the request of the person so able to confirm
the same, he bound to accept a confirmation accordingly ; and
such confirmation may be by memorandum or note in writing,
signed by the persons confirming, and accepting, respectively,
or by some other persons by them respectively thereunto law-
fully authorized ; and, after confirmation, and acceptance of
confirmation, such lease shall be valid, and shall be deemed

of leas-
rument
111 here-
servance
sason 0l
valid as

" the in to have had, from the granting thereof, the same effect, as if

'sion, Of the same had been originally valid. Imp. Act, 13 Vict. c.

lawfull 17, 8.

1 to th

case the 27. Where a lease granted in the intended exercise of any oaces in
therein, >

power of leasing is invalid by reason that, at the time of the valid at

granting thereof, the person granting the same could not f,':;f,’l"”r‘.'
lawfully grant such lease, but the estate of such person in the of may be
hereditaments comprised in such lease shall have continued ¢

. » y valid if the
after the time when such, or the like lease, might have heen grantor

the case
dered in
wgee, his
age M)
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LANDLORD AND TENANT.

granted by him in the lawful exercise of such power, then,
and in every such case, such lease shall take effect, and be as
valid, as if the same had been granted at such last mentioned
time, and all the provisions herein contained shall apply to
every such lease. lmp. Act, 12 & 13 Viet, ¢, 26, s 4.

28. Where a valid power of leasing is vested in, or may
be exercised by, a person granting a lease, and such lease (by
reason of the determination of the estate or interest of such
person, or otherwise) cannot have effect or continuance ac-

°f cording to the terms thereof, independently of such power,

such lease shall, for the purposes of the four preceding sec-
tions of this Act, be deemed to he granted in the intended
exercige of such power, although such power be not referred
to in such lease. Imp. Act, 12 & 13 Vict. ¢. 26, s. 5.

29. Nothing herein contained ghall extend to, or be con-
glrued to prejudice, or take away, any right of action, or other
right or remedy, to which, but for the five preceding sections
of this Act, the lessee named in any such lease as aforesaid, his
heirs, executors, administrators, or assigns, would or might
have been entitled, under or by virtue of any covenant for
title or quiet enjoyment contained in such lease on the part
of the person granting the same, or to prejudice, or take away,
any right of re-entry, or other right or remedy to which, but
for the said five preceding sections, the person granting such
lease, hig heirs, executors, administrators, or assigns, or other
person, for the time being entitled to the reversion expectant
on the determination of such lease, would or might have been
entitled, for, or by reason of, any breach of the covendnts, con-
ditions, or provisoes contained in such lease, and on the part
of the lessee, his heirs, executors, administrators, or assigns,
to be obgerved and performed. Imp. Act, 12 & 13 Viet. ¢

26, 8. 6.

80. The six preceding sections shall not extend to auy
lease by an ecclesiastical corporation or spiritual person, or fo
any lease of the poseessions of any college, hospital, or charit-
able foundation, or to any lease where, before the 10th day
of June, 1857, the hereditaments comprised in such lease have
been surrendered or relinquished, or recovered adversely b
reason of the invalidity thereof, or there has been any f’udg
ment or decree in any action or suit concerning the va idity
of such lease. Tmp. Act, 12 & 13 Viet. c. 26, s. 7.
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SCHEDULE OF FORMS.

1. Short Form lease, p. 168,
2. Furnished house lease, p. 169,
3. Memo, of agreement for rent of furnished rooms, p. 170,
{. Lease of part of a house, p. 171,
5. Mining lease, p. 171,
G. Under lease, p. 172,
7. Assignment of lease, p. 172,
8. Mortgage on lease, p. 173,
0. Burrender of tenancy, p. 176,
10. Special covenants applicable to house lease, p. 177
11. Special covenants applicable to lease of land let for building
purposes, p. 178,
12, Special covenants applicable to farm leases, p. 178,
3. Special covenants applicable to buildings let for offices, p. 181
. Landlord's indemnity against rent and taxes, p. 184
. Waiver of exemptions, p. 184,
Acceleration clause, p. 185,
. Option to purchase, p. 185
. Covenant to build, p, 185
Covenant to reinstate, p. 186,
Covenant for perpetual renewal, p, 186,
. Covenant for perpetual renewal, p. 187,
. Another form of covenant for renewal, p. 190

. Notice to quit from landlord, p.
24. Notice
Notice
. Notice
. Notice
28, Notice

. Forms

140,
by agent of the landlord, p. 190,

where date of tenancy is uncertain, p, 191
by tenant to determine a lease, p. 191,

to be atlixed on deserted premises, p, 101,
by tenant to landlord, p. 192,

used in distress proceedings, p,

192,

1. SHORT FORM LEASE,

This Indenture, made the
Lord one thousand hundred
Act respecting Short Forms of Leases:

day of in the year of our

In puisuance of the

* This Form is given as it shows the statutory lease complele
The special covenants applicable to particular cases are printed as
Forms Nos, 10, 11, 12 and 13, and can be added as required. Forms
15 and 16 must also be inserted. See note, page 177,

—
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Between
hereinafter called the lessor of

the first part; and
hereinafter called the lessee of

the second part,

Witnesseth, that in consideration of the rents, covenants and
agreements hereinafter reserved and contained on the part of the said

lessee executors, administrators and
assigns, to be respectively paid, observed and performed, he tl
said lessor ha  demised and leased, and by these presents do

demise and lease unto the said lessee executors, administra

tors and assirns, all that messnage or tenement situate, lying and

being

To have and to hold the said demised premises for and during
the term of years, to be computed from the
day of one thousand hundred and

from thenceforth next ensuing, and fully to be complete and ended
Yielding and paying therefor, yearly and every year during the
said term hereby granted unto the said lessor
heirs, exeentors, administrators or assigns, the sum of
dollars to be payable on the following days and times, that is
to say:

The first of such payments to become due and to be made on the
day of next,
1. The said lessee covenant with the said lessor to pay rent
2. And to pay taxes, except for local improvements,
3. And to repair, reasonable wear and tear and damage by fire,
lightning and tempest only excepted.

4. And to keep up fences

5. And not to eut down timber,

6. And that the said lessor may enter and view state of repair, and
that the said lessee  will repair according to notice in writing, rea-
sonable wear and tear and damage by fire, lightning and tempest
only excepted.

7. And will not assign or sub-let without leave.

8. And that will leave the premises
in good repair, reasonable wear and tear and damage by fire, light-
ning and tempest only excepted,

9. Provided, that the lessee may remove h  fixtures,

10. Provided, that in the event of fire, lightning or tempest, rent
shall cease until the premises are rebuilt.

11. Proviso for re-entry by the said lessor on non-payment of rent
or non-performance of covenants,

12, The said lessor covenant with the said lessee for quiet
enjoyment.

In witness whereof the said parties have hereunto set their hanls
and seals,

Signed, sealed and delivered
in the presence of

of

he
of
th
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2. FURNISHED HOU

LEASE.

This Indenture, made the day of

in the year
of our Lord 190

In pursuance of the Act respecting Short Forms of Leascs,
Between of
hereinafter called the lessor
of
the second part.

of the first part, and
heveinafter called the lessee, of

Witnesseth that in consideration of the rents, covenants and
agreements reserved and contained on the part of the said lessee
executors, administrators and assigns, to be respectively
paid, observed and performed the said lessor ha demised
and leased, and by these presents do  demise and lease unto the
said lessee  all that house and premises known as No,
in the said together with the use of all fixtures, fur
niture and effects therein contained and more particularly set out In
the schedule hereto attached, to have and to hold the said hereby
demised premises with their appurtenances, unto the said lessee

executors, administrators and assigns for the term of
to be computed from the day of
190 , and ending on the day of 190
Yielding and paying therefor, unto the said lessor
or assigns, the sum of
advance, on the

heirs
dollars per month in
days of each and every month dur-
ing the continuation of the said term, without any deduction, defalea-
tion or abatement whatsoever; the first of such payments to bhe made
on the day of 190
And the said I , for heir
trators and assigns hereby covenant with the
hei ind assigns, to pay said rent, water 1s and electric light
rates; and to keep the plumbing and premises generally and all the
articles mentioned in the schedule hereto attached in good repair
and condition, ordinary wear and tear and damage by fire or the act
of Providence only excepted; and to replace such articles as shall be
broken, damaged, or missing, with other artic of like pattern and
equal value as near as may be; and to take proper care of the grass,
trees, shrubs and flowers contained on the said premises or in the
street in front thereof: and that the said lessor or
enter and view state of repair; and that the said lessee  will repair
according to notice id will not assign or sub-let the whole or any
portion of the said premises, nor make any alteration, nor permit any
auection sale to be held therein, without the written consent of the said
lessor ; and will not ¢arry on any business that shall be deemed a
nuisance on the said premises, or by which the insurance on the sail
premises will be increased; and that will leave the pre-
mises in good repair; and will keep the sidewalks clear of snow anil
ice; and will permit the said lessor or agent to show the
premises to nersons wishing to rent or purchase, and allow the nenal
notice of “ To Let " or “ For Sale” upon the wall or woodwork of

said premises, and to remain thereon without hindrance or molesta-
tion.

executors, adminis-
aid lessor

agent, may

And also, that if the said premises shall remain unoccupied at ang
time during the said term, or should the rent not be paid promptly
when due, the lessor or agent may re-enter the same,

169
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either by force or otherwise, without being liable to any prosecution
therefor, and re-let the said premises as the agent of the said lessee
and receive the rent thereof, and apply the same, first, to the payment
of such expenses as the lessor may be put to in re-entering, an
then to the payment of the rent due by these presents, until the full
expiration of the term hereby granted

Proviso for re-entry by the said lessor on non-payment of rent
or non-performance of covenants

And it is hereby declared and agreed that in case the premises
hereby demised, or any part thereof, shall at any time during the
term hereby granted be burned down, or damaged by fire, so as to
render the same unfit for the purposes of the said lessee then, and
s0 often as the same shall happen, the rent hereby reserved, or a
proportionate part thereof according to the nature and extent of th
injury sustained, and all remedies for recovering the same, shall by
suspended and abated, until the said premises shall have been re-built
or made fit for the purposes of the said lessee , but the said lessor
shall not be bound to re-build

In witness whereof the said parties hereto have hereunto set their
hands and seals
Signed, sealed and delivered

in presence of

3. MEMORANDUM OF AGREEMENT FOR RENTAL OF
FURNISHED ROOMS,

This agreement, made this day of 19

A of the hereby agree (o
rent by the week (or month as the case may be) from of
tue same place (owner) the following premises, viz.:
commencing on the day of 19 ,ata
rental of dollars per week (or month), and to pay
said rent in advance, on each succeeding of each week (or

month) without any previous demand therefor while 1 am a tenant
of said rooms, and to keep the premises in good repair, and keep :n
good order and repair all the furniture, china, glass, or crockerywai:
and stuff in said rooms; and to account and pay for anything dan
aged, destroyed or not delivered up when leaving said rooms; anil 10
leave said rooms and the furniture and things therein clean, and not
to ailow any business therein that may be deemed a nuisance, and
not to assign or sub-let any part of same, or take in any lodgers,
boarders or others, except myself and family; and on non-observance
or non-performance by me of any of the above covenants, or non-
observance or non-performance of them, or any one of them, the saul
(landlord) may without any previous notice or demand, re-enter and
take possession of said premises and furniture.

And shoutd any rent be in arrear at any time during or after said
term the said (landlord) may with or without any previous notice or
demand distrain therefor any goods and chattels whatsoever or of
any kind or description on said premises, or that may have been re-
moved therefrom, to avoid distress, notwithstanding any Aect of the
Legislature of Ontario to the contrary notwithstanding. Any matter

in tl

part
part
dolla

first
part;
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may be done by legal representative or representatives,
or assigns, or any person authorized to act for or them,

I further certify by my execution of this agreement that I am
the bona fide owner of all the goods and chattels, furniture and stuff
in and about said rooms, except the furniture and stuff belonging to
and rented by me with said rooms,

Witness my hand and seal this
day of 19

{. LEASE OF PART OF A HOUSE

Agreement made the day of , 19 . Between
\. B, of and C. D, of, ete.; whereby the said A, B, agre
to let, and the said C. D. agrees to take, the rooms or apartments
following, that is to say: being part of a house
and premises in which the said A. B. now resides, situate and being
No. , in street, in the of .

To have and to hold the said rooms and apartments for and dur-
ing the term of half a year, to commence from the day of

instant, at and for the yearly rent of lawful money of Canada
payable monthly, by even and equal portions, the first payment to be
made on the day of next ensuing the date hereof;

and it is further agreed that, at the expiration of the said term of
half a year [the said C. D. may hold, occupy and enjoy the said rooms
or apartments from month to month for so long a time as the smil
C. D, and A. B. shall agree, at the rent above specified]; or [that
each party be at liberty to quit possession on giving the other a
month's notice in writing], or, as the case may be,

And it is also further agreed, that when the said C., D. shall quit
the premises, he shall leave them in as g9od condition and repair as
they shall be in on his taking possession thereof, reasonable wear ex
cepted.,

In witness, ete,

Signed, sealed, ete.

5. MINING LEAS

This Indenture, made (in duplicata) this day of

in the year of our Lord one thousand hundred

Between

hereinafter called the party of the first
part; and

hereinafter called the party of the second
part.

Witnesseth that in consideration of the sum of

dollars, now paid by the party of the second part to the party of the
first part (the receipt whereof is hereby acknowledged) h  the
party of the first part agrees to allow the party of the second part

or thing that may be done by the said owner, under this agreement,

If any
arrange
ment s
mude for
further
continua-
tion,
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to enter upon the following lands and premises, namely, all and
singular that certain parcel or tract of land and premises situate,
lying and being

And mine for gold, silver, iron, lead, copper, and all other metals
and remove the product thereof, for the term of

Provided the lessee may purchase the entire mineral right of
the lands and premises above mentioned with all mines of gold, silver,
iron, lead, copper, and metals and minerals of every description found
or hereafter to be found in, under or upon the same, with the right
to work and remove the same, and all necessary room to pile ore wast
and rubbish and to erecf buildings and machinery for the purpose of
working said mines, and all necessary rights of way over any part
of sand denused premises for the price or sum of
dollars, provided the same be paid at any time during the said term

The lessor  agrees to convey to the lessee by good and suffi
cient deed free and clear from all encumbrances in case of purchase.

This agreement is binding on the parties hereto, their heirs, ex
ecutors, administrators and assigns.

In witness whereof the parties hereto have hereunto set thelr

hands and seals the day and year first above written

h

Nigned, sealed and delivered in the presence of
6. UNDER-LEASE.
This Indenture, made the day of , A.D
19 , Between C. D., of . of the one part, and
E. F., of , of the other part, witnesseth as follows:

1. The said C. D. demises to the said E. F., his executors an
administrators, the premises described in the first schedule hereto
with their appurtenances, from the date hereof, for vear
except the last three days, at the yearly rent of $ , payable, ete
[as in original lease],

2. The said E. F., for himself, his heirs, executors and admini
trators, covenants with the said C. D., his executors, administrators
and assigns (hereinafter called * the lessors ™), that the said E. F
his executors and administrators (hereinafter called ** the lessees
will pay, ete. [follow the terms of the original lease to the end, sub
stituting the assignor for the lessor, and the assignee for the lessee

In witness, ete,

7. FORM OI" ASSIGNMENT OF LEASE

This Indenture, made the day of , one thousand
nine hundred and .

Between , hereinafter called t}
assignor of the first part; and hereinafter
called the gnee of the second part.

Whereas, by an indenture of lease, bearing date the day
of one thousand nine hundred and made between

the said lessor therein named, did demise and lease unto the smd

hune

the {
of tl

made
demis
nd ¢
(
plied
Enjoy
Valid
fruste




FORMS.

le therein named executors, administrators, anl
assigns, all and singular, th  certain parcel or tract of land
and premises, situate, lying and being in the, ete. [description]

To hold the same, with the appurtenances, unto the said lessee
executors, administrators, and

signs, from the
day of one thousand nine hundr and for and
during the term of vears from thence next ensuing, and
fully to be complete and ended, at the yearly rent of dollars,

and under and subject to the lessee’s covenants and agreements in

the said indenture of lease reserved and contained

Now this indenture witnesseth, that in consideration of the sum

of of lawful money of Canada, now paid by the assignee
to the assignor (the receipt whereof is hereby acknowledged)
the said assignor do hereby grant, bargain, sell, assign, transfer

and set over unto the assigne
assigns, all and singular, the said parcel or tract of land, and

all other the premises comprised in and demised by the said he
inbefore in part recited indenture of

executors, administrators, and

lease, together with the sad
indenture of lease, and all benefit and advantage to be had or derived
therefrom; to have and to hold the same, together with all houses
ind other buildings, easements, privileges and appurtenances thers
unto belonging, or in any wise appertaining unto the said assignee

executors, administrators, and assigns, from henceforth for
and during all the residue of the said term granted by the said in
denture of lease, and for all other the estate, term, right of renewal
(if any), and other the interests of the assignor therein, subject to
the payment of the rent and the observance and performance of the

lessee’s covenants and agreements in the said indenture of lease

con-
tained,

In witness whereof, che said parties hereto have hereunto set
their hands and seals.
Signed, sealed and delivered in the presence of

(Usual Afidavit of Execution.)

8. FORM OF MORTGAGE OF LEASE.

This Indenture, made the day of

one thousand nine
hundred and

Between
the first part: and
of the second part.

hereinafter called the mortgagor of
hereinafter called the mortgagee

Whereas, by an indenture of lease bearing date on or about the
day of one thousand nine hundred and

made bhetween the lessor and
demise and lease unto the said lessee

and assigns, the lands hereinafter mentioned, with the appurtenances,

and
the lessee, the said lessor did

Covenants 2, 3, 4, 5 of Short Forms of Conveyances Act are im-

plied by this assignment. They are for Right to Convey, Quict
Enjoyment, Free from Incumbrances, Further Assurance, also for
Validity of Lease. If by a trustee, a covenant also against such
frustee’s own acts,

Deserip
tion of land
must be
inserted
for regis
tration it
NOCOSSAry.

executors, administrators Recitals.
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LANDLORD AND TENANT.
to hold for and during the term of years, from the day
of one thousand nine hundred and at the yearly
rent of dollars, and under and subject to the lessee’s covs

nants and agreements therein contained.

And whereas the said leasehold lands and term of years have
been assigned to the said mortgagor, executors, administrators
and assigns,

Now this indenture witnesseth, that in consideration of
dollars now paid by the said mortgagee to the said mortgagor (the
receipt whereof is hereby acknowledged) he the said mortgagor do
hereby grant, bargain, sell, assign, transfer and set over unto th
said mortgagee executors, administrators and assigns, all and
singular the said leasehold lands, being that certain parcel of lanl
situate with the appurtenances, and all other the premise:
comprised in and demised by the said lease and the unexpired residue
of the said term of yes (excepting one day thereof), and all othe
the estate, term, right of renewal, and other the interest of the sai
mortgagor therein: to hold unto the said mortgagee executors
administrators and assigns.

Provided, that if the said mortgagor executors, or adminis
trators, do pay unto the said mortgagee executors, adminis
trators, or assigns, dollars, with interest at per cent, pe
annum, as follows: and all rents reserved and payabl

in respect of the said term of years, and all rates and taxes an
charges whatsoever, payable upon or in respeet of the said lands
and all premiums of insurance upon the buildings upon the said land-
and all payments which are, or may be, payable in respect of, or i
consequence of anything contained in the said lease, then these pre
ents shall cease and be void

And the said mortgagor for executors and administrator
covenant with the said mortgagee executors, administrators
and as

signs.

That the said mortgagor executors and admini
trators, will well and truly pay or cause to be paid unto the sai
mortgagee executors, administrators or assigns, the said prir
cipal sum and interest at the times and in manuer above provided:
and also (unless and until upon default the mortgagee
execntors, administrators or assigns do enter upon, lease or sell th
said premises) will well and truly pay the said rents, rates, taxes,
charges, premiums of insurance and payments, and perform and
observe all the covenants and conditions o xpressed or implied in
or by the said lease, and indemnify and save harmless the said
mortgagee executors, administrators and assigns, against
payment of any such rents, rates, taxes, charges, premiums of insur-
ance and payments, and against all loss, costs, damages and forfei-
tures whatsoever occasioned by or by reason of or consequent upon any
non-payment, non-performance or non-ohservance in the premium:
and further, that if the mortgagor executors or administrator«
do make default in payment of any such rent, rates, taxes, charges,
preminms of insurance or pavments, and the mortgagee exe-
cutors, administrators or assigns, do pay the same, or any pai
thereof, the mortgagor execntors and administrators, will pay
to him and them the amount so paid with interest at the rate of
per cent. per annum, and the said premises shall stand charged ther
with upon this security.
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I And that the said lease is at the time of the sealing and delivery [Lease a

“ of these presents a good, valid and subsisting lease in the law and good

r'\ not surrendered, forfeited or become void or voidable; and that the security.
@ rents and covenants therein r

rved and contained have been duly
paid and performed by the said ri rtgagor up to the day of the
we date hereof.

ors And that the said mortgagor
power and lawful and absolute
assign the said lands and premises
the to the true intent and meaning of

now ha in good right, full Mortgagor

authority to grant, bargain and has power

in manner aforesaid and according to assign.
these presents,

And that in case of defaunlt in the payment of any of the moneys Right of
ll',. or interest hereby secured, or any part thereof, the said mortgagee entry
il executors, administrators or assi

igns, may enter into and upon
il and hold and enjoy the said premises for the residue of the said term
S of years and the renewal or renewals thereof (if any) for their
T own use and benefit, without the let, suit, hindrance, interruption oe
\l"‘ denial of the said mortgagor executors, administrators or assigns
ni

or any other person whomsoever; and that free and clear and freely
s and clearly acquitted, exonerated and discharged, or otherwise by and

at the expense of the said mortgagor executors and adminis-

4 trators, well and effectually saved, defended and kept harmle: of,
s from and against all former and other gifts, grants, bargains, sales,
pe leases and other incumbrances whatsoever; and that the said mort-
bl gagor ha not nor has any other person heretofore made, done,
- committed or suffered any act, deed, matter or thing whereby or by
An reason whereof the said v]»rumiu-\. or any part thereof, have or has
d been or may be in anywise charged, affected or encumbered,
i And that the said mortgagor executors, administrators and Further
e assigns, and all other persons claiming any interest in the said assurance,
premises, shall and will from time to time, and at all times hereafter,
L at the request :|_|h| costs of the said mortgagee executors, admin-
) istrators or assigns, make, do and execute, or cause and procure to
. he made, done and executed, all such further acts, deeds, assignments
and assurances in the law for more effectually assigning and accord-
1" ing to the true intent and meaning of these presents, as by the said
ai mortgagee executors, administrators and assigns, or his or their
dr counsel in the law, shall be reasonably advised or required
od And also that (unless and until upon default the morigs Insurance
executors, administrators or assigns, do enter upon, or lease or
the sell the said premises) will from time to time insure, and keep insured,
108 the buildings erected, or to be erected, on the said lands, against loss
”f" or damage by fire in some insurance office, or offices, to be approved
n by the mortgagee executors, administrators, and assigns, in the
nid full amount of dollars, at the least; and at the expense of the
nst said mortgagor ecutors, and administrators, immediately
oy 1ssign the policy, or policies, of insurance, and all benefits thereof, to
g the said mortgagee executors, administrators, and assigns, as
n} additional security for the payment of the moneys and interest hereby
w secnred; and that, in default of such insurance, it shall be lawful for
e the said mortgagee executors, administrators, or assigns, to
fes effect the same; and the moneys so paid, and interest thereon, shall
xe- be a charge upon the said lands until repaid.
vt
]“;- Provided, and it is agreed, that on default of payment of any Relief

part of the interest hereby secured, or any part of the said rents, against
rates, taxes, charges, premiums of insurance, or other payments, the forfeiture,
principal money hereby secured shall become payable; but that in
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such ease at any time within which by law relief could be obtained,
the morigagor executors, administrators and assigns, shall, on
payment of all arrears and costs, be relieved from the consequences
of non-payment of so much of the moneys as has not become payable
by lapse of time

M \Zee It is hereby agreed and declared, that in case of default in pay-
on default wont of any of the moneys or interest hereby secured, or any part
may enter ereof, and months shall have elapsed without such pay
and sell.  ;ont heing made (of which default, as also of the continuance of some

part of the said moneys or interest on this security, the production of
these presents shall be conclusive evidence), the mortgagee

executors, administrators, or assigns, may, without any further con
sent or concurrence of the mortgagor executors, administrator
ns, enter into possession of the said lands and premises, and
receive and take the rents, issues and profits thereof, and whether it

or out of possession, may make any such lease thereof, or any part 1
thereof, as shall think fit; and also may sell and absolutely l\‘
dispose of the said lands, and the then unexpired term of years there
in, and the right of renewal and premises hereby assigned, or any ‘l‘
part or parts thereof, by public auction or private contract, or partly -
by the one and partly by the other, and may withdraw from sale, or
buy in, or re-sell, or vary, or rescind, any contract of sale without ¢
being responsible for any loss, costs or deficiency thereby occasioned, 1
- and may make such terms and conditions of sale and agreements a o1
- to title, price, and all other matters whatsoever, as may deen
:,,' expedient, and may convey and assure the same when so sold to the
A purchaser or purchasers, and his, her, or their executors, admini
b trators and assigns; provided, that the mortgagee executor
administrators and assigns, shall stand possessed of the said |
{ and the rents and profits thereof, until sale, and then of the proceed
|' of sale in trust, firstly, to pay all costs of getting and keeping posse wi
oo sion of the said lands and premises, and of repairs, and of and about
the leasing and selling thereof; secondly, to pay all moneys and in an
" terest hereby secured; and, lastly, to pay the surplus, if any, to the ing
[ said mortgagor executors, administrators and assigns, and to be .
re-convey to them the said premises, or so much (if any) thereof as the
shall remain unsold. var
B akumiias Provided lastly, that until default inllm,\'nwnt of some part of "{’
b i the moneys and interest hereby secured, it shall be lil.\\‘flll for tl gy
. said mortgagor executors, administrators and assigns, to hold all
occupy, possess and enjoy the said lands and premises hereby assigned pre
with the appurtenances, without any molestation, interruption, ¢
disturbance, of, from, or by the said mortgagee executors, ad out
ministrators and assigns, or any other person claiming under or «
them,
In witness whereof, the said parties hereto have hereunto set their ver
hands and seals, of |
Signed, sealed and delivered in the presence of tion
(Usual Affidavit of Execution.) '“m:]
t requ
T now
9. SURRENDER OF A TENANCY. ,"::‘
Agreement made this day of 19 , between A. B, of torn
ete., of the one part, and C. D. of, ete., of the other part.
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Whereas the said A. B. has been lately, and
hereof, 1}

up to the date
1e occupier of premises, as the tenant of the said . D., under
a lease, dated the day of
bel).

, 19 [or, as the case may
And whereas it has been agreed by and between the said A. B. and
¢, D. that such tenancy shall be determined forthwith: Now, it is
hereby witnessed, that in consideration of being relieved by the said
C. D. from the further payment of rent and performance of the
stipulations contained in the said lease of the day of 19 | the
said A. B. hereby delivers up and surrenders the
and all his interest therein, under the said agreement, to the said
C. D. And the said C. D., in consideration of such surrender, ac-
cepts the same, and relenses the =aid A, B. from any further pay

nt of rent for the said dwelling house, and hereby discha
exonerates the said A. B. from any further fulfilment of, or
on account of, any of the stipulations or obligations contained i
said agreement, and on the part of the said A. B. to be
but without prejudice to the rights and remedies of the
in respect to any past breaches of such stipulations and ob
In witness, ete

said dwelling house,

1 the

rformed,
d C. D,
1tions,

NoTe.~This form will easily be adapted to the surrender of
tenancy under a written agreement (not under seal) for three years,
If the lease be for a term of more than three years, and by deed, it can
only be surrendered by deed

10. SPECIAL COVENANTS APPLICABLE TO HOUSE
LEASE.*

The said lessee covenants with the said lessor to pay rent and
water and gas rates.

And that the said lessee will not make any alteration nor permit
an auction sale to be held therein without consent of lessor in writ-
ing, and will not earry on any business on said premises that shall
be decmed a nuisance,  And will keep the house and premises, including
the plumbing and water taps, in good repair, and will keep the boule
vard and other sodded spaces in good order. And will permit the lessor
to place and keep a Notice of Sale or To Let on the house, and when
giving up possession will leave the same in a clean state, making good
all damages done to windows, doors, walls, or any part of said
premises,

And also if the premises shall be unoccupied at any time with-
out the consent of the lessor, he or his agent may re-enter by force
or otherwise upon said premises, and retain possession thercof

* The forms here given are based on the use, which is almost uni-
versal in Ontario, of the short form, as provided by the Short Forms
of Leases Act. The covenants printed in this appendix are in addi-
tion to those contained in the short form. In drawing a lease it is
well to use that form; if any particular covenant requires altera-
tion, strike it out of the short form and write what you consider you
require as an additional covenant. The effect of the short form is
now well understood by our people, and the covenants it contains
fairly carry out the average intentions of lessor and lessee. English
conveyancers prefer to use the long covenants although the short
form was authorized by Imperial Statute.

L.7.—12
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COVENANTS APPPLICABLE TO LEASE OF LAND LET
FOR PURPOSES OF BUILDING DWELLINGS,

And the said lessec do hereby, for executors, administra
tors and assigns, covenant, promise and
lessor heirs, executors, admini
sxecutors, administrators, or assigns, shall not nor
permit to be erected, put or placed upon the
said demised premises any building or buildings whatsoever, other

and described, and that if and

ee with and to the said

tors and assigns, that the

said lessee

will erect, or suffer or

than those hereinbefore mentioned
when, and so often as any such building or buildings, other
the said term b

than those

hereinbefore mentioned and described, shall during
erected, put or placed upon the said demised premises, or any part
ther then the said lessee executors, administrators, or a
sigl il and will, at or costs and charg upo
being notified so to do by the said lessor heirs, executors, ad
ministrators or assigns, immediately pull down, demoli or reny
the same, and within months thereafter, at o1
costs and charge erect, construet, build and finish habitatic
other buildings instead thereof, in accordance with the id pl
hereunto annexed. And also, that the said lessee execut
ddununistrators, or assigns, shall and will, ithin the said period ¢
months from the date hereof, at cost n
charges, erect, construct and place a fence in of the said
mised premises, which fence shall be of such mat wnd sl
be erected in accordance with such plans as the said ROT
heirs, executors, administrators, or assigns, shall appro of for tl
purpose, And also, that he the said executor lmir
istrators, or assigns, or the occupant or odcupants, tenant it
of the said demised premises from time to time hall w
at any time during the said term, carry on, or permit o to b
carried on, within the said messuage dwelling ! «
aid, or on any he san

tenements, so to be erected as afore

any trade or business whatsoever, or convert the sa
or tenements, or any part thereof, into a shop or warehous

or otherwise attempt to carry on any
land, or any part thereof, or suffer

or storehouse, rade or busine
on the said demised or pern
the said lands or buildings to be occupied or used for any object ¢
other than for said dwelling house and premise

purpose whatever,
which shall in any way be deemed a nuisance

or for any purpose

or which shall prejudicially affect the value of the same, or that of

the surrounding or neighbouring lands and buildings.

12, COVENANTS APPLICABLE TO A FARM LEASE,

And the said lessee do  hereby, for heirs, executor
administrators and assigns, covenant, promise and agree, to and wit
the said lessor heirs and assigns, in manner following, that is t
say:

And that the said lessee will during the said term cultivat

till, manure, and employ such part of said demised premises as is now
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r shall hereafter be broug under «

like and
e and

d pl

proper manner, so as not to impover or injure

h said land in each year d

1 at the end of said t \ ] e i 1 land
a foresaid And will erop the me durir the 1 ter I
regular rotation of croy
injure the soil of th 1 Iand, and will at the end
of the said term leave said

use | best and ea t endes

mu rd ed roots, Canada tl <, and all «
And will preserve all orchard an

to impoverish or

my) on | id

That the said lesse will duri
nure and employ

1z the vid
said
shall hereafter be brought under cultivation in
and proper

term cultiva till

such parts of the premises are now or
a good hushandman-like

and will in like manner

manuner, crop the ume by a
regular rotation of crops as not to impoverish, deprec or i

the soil, and at the end of «aid term will leave the said land so mm
ured as aforesaid. And will during the continuance of said term

keep down all noxious weeds and grasses, and (so far
practicable having regard to the present condition of
will pull up or otherwise destroy all docks, red root Id mustard,
wild oats, wild tares, twitch Canadian thistles and
weeds of all kinds which shall grow upon the said premises, or on
the side of the roads or highways immediately adjacent thereto, and
will not 1 containing any foul
seeds, and will not suffer or permit any such foul or noxious weeds or
grasses to go to seed on the said premises, And will mow the grass
along the fences and in the fence corners on said premizes. And will
spend, use and employ upon said premises, in a proper, husbandman
like manner all the straw and manure which shall grow, arise, renew or
be made thereupon, and will not remove or permit to be removed from
said premises any straw of any kind,
will carefully stack or house the straw in the last year of
and will each and every year of said term turn all the manure
thereon into a pile, that it may thoroughly heat and rot so as to
kill and destroy any foul seeds which may be therein, and will there
after, and not before, spre the land. And will not

the same is

premises)

ZINSS

noxious

sow, or permit to be sown, any grai

manure, wood or

stone, and

d term,

1 the same on
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remove, alter or change the style or position of any buildings or
fences on said premis without the consent of the said lessor

in writing thereto. And will continuously throughout d term
keep and maintain on said premises not less than head of
cattle, exclusive of horses, sheep and pigs.

And will in each and every year of said term make naked summer-
fallow of, or put in some hoe crop at least acres of said premise
and will plough, hoe and otherwise cultivate the same in a thorough
farmer-like manner, so as to kill and destroy all noxious weeds and
grasses which may grow thereon.

And wul in each and every year of said term seed down with
good timothy and clover seed, in a proper manner, at least acres
of said premis and will at the expiration of said term leave
least acres thereof in grass, And will without charge dr
upon said premises from any reasonable distant place all materials
supplied by the said lessor  for the purpose of making alterations,
repairs or improvements in or upon said premises during the cur-
rency of the said demise, if such alterations, repairs or improvements
arve made at the request of the said lessee,

And will carefully protect and preserve all orchard, fruit, shade
and ornamental trees on said premises from waste, injury or destruc-
tion, and will carefully prune and care for all such trees as often as
they may require it, and will not suffer or permit any horses, cattle
or sheep to have access to the orchard on said premises, and will not
allow the manure to be placed or to lie against the buildings on the
said premi And will allow any incoming tenant or purchaser to
plough the said lands after harvest in the last year of said term, and
to have stabling for one team, and bedroom for one man, and reason-
able privileges and rights of way to do said ploughing. And will keep
thia mouths of all underdrains on said premises open and free from ob
struction, and in good running order at all times during said term, and
will not suffer or permit such drains, or the watercourses in any open
ditches on said premises, to become obstructed, but will constantly
keep the same free and clear, for the escape of the water flowing
therein,

Provided also and it is hereby agreed that if at any time during
said term the said lessee shall neglect to pull up or otherwise destroy
or preven! from going to seed on said premises any wild mustard or
other noxious weeds growing thereon, and which are reasonably
within the power and duty of said lessee so to pull out or otherwise
destroy, or prevent from going to seed, the said lessor may, by
notice in writing, require the said lessee within 48 hours after the
service of such notice, to pull out or otherwise destroy, or prevent
the same from going to seed, and on defaunlt of the said lessee in
so doing, the said lessor may enter upon the said premises with
laborers and workmen and do the work by said notice required to be
done by said lessee , and all costs, charges and expenses of or inci-
dental thereto shall be added to the rents hereby reserved, and shall
be recoverable in like manner as rent reserved, but this provision
shall not in any way impair or abridge the right of re-entry by said
fessor  on non-performance of covenants.

as
den
pas
reg

saic
nun
less
ing

suel
the

inju
sam
witl
said

time
use
than




or

rm
of

er-
o8,
gh
nd

ith
res
at
LW
nls
ns,
ur
s

ing
roy
or
bly
jee
by
the
ent
ir
it
he
el
al
ion
aid

FORMS.

SPECIAL COVENANTS AI'PLICABLE TO BUILDINGS
L FOR OFFICES

The lessors covenant with the lessee that the tessors will during

the term between the fifteenth day of October and the fifteenth day of

May provide suitable means for heating and furnish heat for the said

premises up to a reasonable temperature for the reasonable use thereof

by the lessee between the hours of 9 a.m. and 6 p.m. except on Sun

days and public holidays and during the making of repairs; but should
the lessors n default in so doing Ul not be |

7

) v indir
or consequential damages, or damages for personal discomfort or ill
ness, and that they will keep in repair and provide power and attend

ance to work and will work an elevator in said building between the
hours of 9 a.m, and 6 p.m. daily, except Sunda
3 pan. and publie holidays, and during th:
case of insuflicient supply of power,

The lessors further covenant with the lesse that th vill
employ a caretaker for the said building who shall attend
md dust, and keep clean in a reasonable
ises and all the tloors and windows in

s and Saturdays after
making of repairs and in

to, wash,
manner the demised prem

connection there h. (but

except as to the obligation to cause such work to be done the lessors
shat not be onsible for any act of omission or commission on the
part of the person or persons employed to perform such work), and
that they will eause the halls and stairways leading from the entrance
doors of the demised premises to be sutliciently lighted at all times
between the hours of 830 a.m. and 6G.30 p.m

I'he lessed for sel clerks and other persons transacting
bus b the lessee  shall be entitled to the use in common witl
the lessors, their other tenants, subtenants, and other persons with
their sanction, to the elevator in the said building daring t! vid term
during the times above mentioned, but it is agreed with the lessee
that he and his clerks ana all other persons hereby permitted the use

of said elevator shull do so at his, her and their s
no cirenmst

risk, and under
es shall the lessors be held re<ponsible for any damage or

injury happening to any person whilst using such elevator or occasion
ed to any person by such elevator or any other appurtena and
whether such damage or injury happen by reason of the negligence o
otherwise of the lessors or any of their employees, servant igonts «
any other persons

The lessee for sel clerks and other persons
as aforesaid shall be entitled (in common as aforesaidy to enter the
demised premises by means of the entrances on and the

passages therefrom at all reasonable times, subject to the rules and
regulations in regard to the said building hereto annexed

The lessee  for sel clerks and other persons as afore-
said shall be entitled (in common as aforesaid) to use water closet
number in the flat of the said building, and the

lessor will keep at all times said water closet clean and in good work
ing order, and supplied with water from the public mains, save at
such times as the general supply of water may be turr off from
the public main; and in case the pipes affording the said supply be
injured, or become filled up, or otherwise incapable of affording the
same, the lessor will forthwith commence repairing or cleaning, and
within a reasonable time have the necessary repairs effected, or the
said pipes cleaned out so as to enable such supply to be continued.

T'he lessee ovenants with the lessors that he will not at any
time during the said term without the consent in writing of the lessors
use or permit to be used the demised premises for any purrose othei
than
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I'he lessors shall not be liable for any damage to any property at
any time in the said demised premises or building from steam, water-
works, water, rain, or snow, which may leak into or through from any
part of the said building to the premises hercby leased
or from the pipes or plumbing of same, and from any other place
and auarter

The lessee shall give to the lessors proper written notice of any
accident, or any defect in the water pipes, gas pipes, or heating ap
paratus, telephone, electrie light, or any other wires,

RULES AND REGULATIONS FOR TENANTS

1. The sidewalk, entry passages, elevators and stairways shall no
be obstructed by any of the tenants, or used by them for any other
purpose than for
men

ingress and egress from and to their respective apart

2, The floors, skylights and windows that reflect or admit light
into passage-ways or into any place in the building shall not be covered

or obstructed by any of the tenants; and no awning shall be put up
over any window without » sanction of the lessor. I'he water closets
and other water apparatus shall not be used for any purpose other

than these for which they were constructed, and no sweepings, rubbish,
rags, ashes or other substances, shall be thrown therein, Any damage
resulting to them from misuse shall be borne by the tenant who or
whose servants, clerks, or agents shall cause it

3. No sign, advertisement or notice shall be inseribed, painted or

aflixed on any part of the outside of the building whatever, or inside
of the building, unless of such color, size and style, and in such places
upon or in the building as shall be first designated by the lessor and

endorsed hereon,

4. All awnings or shades over and outside of the windows desired
tenants shall be erected at their own expense; they must be of such
shape, color, material and make as may be prescribed by the lessor,

and shall be put up under the divection of the lessor or his agent,

5. All tenants must observe strict care not to allow their windows
to remain open so as to admit rain or snow. For any injury caused
to the property of other tenants, or to the properry of the lessor, by

such earclessness, the tenants neglecting this rule will be held re
sponsible

. No additional locks shall be placed upon any door of the build-
ing without the written consent of the lessor, which shall be endorsed
hereon,

7. No tenant shall do, or permit anything to be done, in the said
premises, or bring or keep anything therein, which will in any way
nerease the risk of fire or the rate of fire insurance on the building,

on property kept therein, or obstruct or interfere with the rig
of other tenants, or in any other way injure or annoy them, or conflict
with the laws relating to fires, or with the regulations of the Fire
Department, or with any insurance policy upon the building or any
part thercof, or conflict with any of the rules and ordinances of the
Board of Health, or with any statute or municipal by-law.

8. The leased premises shall not be used as sleeping or lodging
ments,
9. Nothing shall be placed on the outside of window sills or pro-

jeetions,
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10. The water shall not be left running unless in actual use in the
leased premises; spikes, hooks, screws, or nails shall not be put into
the walls or woodwork of the building

11. No freight, furniture or kages will be received in the build
evator between the hours of Y a.m

ing or carried up or down in the
and G p.m,

12. All
dows of the let

locks and trimmir

in or upon the doors. or win

premises sl

Il be kept whole, and whenever any
part thereof shall become broken the same shall be immediately re-
placed or repaired under the direction, and to the satisfaction, of the
lessor or his agent; and such replacements and repairs shall be paid
for by the tenant of the said premises

13. The lessor shall in all cases retain the power to prescribe the
weight and proper position of

on safes; and a

| damage done to the
building by taking in or putting out a safe, or by a safe during the

time it is in or on the premises, shall be made good and paid for by
the tenanl who has caused the safe to be taken in or put out

14, In order that the ed premises may be kept in I state
of preservation ar leanliness, each tenant shall, during 1 con
tinuance of his lease, permit the janitor or caretaker of the lessor to
take charge of and ¢l the said leased premises; cleaning to be done
before 8 a.m. and alter 5 p.m

15. No tenan

Ul employ any person or persons other than the

janitor or caretaker of the lessor for the purpose of such cleaning or
of taking charge of said premises, or lighting fires, or storing or moy
ing coal, wood or ashes; it being understood and agreed that the lessor

shall be in no wise responsible to any tenant for any loss of property

however occurring, o done to th

any tenant by the janitor or caretaker

from leased pre
furniture or o

y de

ge

Tects of

ov any of his employees,

16, The lessor shall have the right to enter any premises at reason
able hours in the day to examine the same, or to make such repair

y and prese;

and alterations as he shall deem necessary for
tion of said building; and also to exhibit
and put upon th
shall not
ty the expir

the sa mises (o be let,
1 the usual notice * To Be Let,” which said notice
removed by any tenant during the three months previous
tion of the lease of the premises

17. Tenants, their clerks and servants, shall not make or permit
any improper noises in the building, or use any musical instrumen
therein, or smoke tobacco in the elevators, or do anything that will
annoy or disturb or interfere in any way with other tena
having business with them

s or those

18. Nothing shall be thrown by the tenants, their clerks or ser
vants, out of the windows or doors, or down the pass
of the building.

kylights

s or

19. No animals shall be allowed upon or kept in or about the
leased premises,

20. If tenants desire telegraphic or telephonic connectior ¢
lessor or his agent will direct the electricians as to where and how
the wires are to be introduced, and without such direction no boring
or cutting for wires will be permitted. If tenants desire to add to
or alter the gas or electric light provided for lighting their premises,
they must arrange with the lessor for the necessary connections, and

18
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no gas pipe or electric wire will be permitted which has not been
authorized in writing by the lessor or his agent,

21. The lessor may lock the entrance doors at eight o'clock each
evening and keep the same locked until a reasonable hour the next
morning.

22, 1t is understood and agreed between the lessor and tenants
that no assent or consent to changes in or waiver of any part of this
indenture in spirit or letter shall be deemed or taken as made, unless
the same be done in writing and attached to or endorsed hereon by the
lessor or his agent,

23, The lessor shall have the right to make such other and further
reasonable rules and regulations as in his judgment may from time
to time be needful for the safety, care and cleanliness of the premises,
and for the preservation of good order therein; and the same shall he
kept and observed by the tenants, their clerks and servants,

14, LANDLORD'S INDEMNITY AGAINST RENT AND
TAXES.

To C. D.

In consideration of your becoming tenant of my premises, No.

, in street, I agree to indemnify you against the payment
of any rent, taxes or rates chargeable upon the said premises, or
upon any person in respect of the occupation thereof, down to the
commencement of your tenancy.

Dated the day of

15. WAIVER OF EXEMPTIONS.

The said lessee do hereby, for heirs, executors, ad-
ministrators and assigns, hereby covenant, promise and agree
with the said lessor heirs and assigns, as follows: That in con-
sideration of the premises, and of the leasing and letting by the said
lessor to the said lessee of the lands and premises above named
for the term hereby created (and it is upon that express understand-
ing that these present ¢ entered into) that, notwithstanding any-
thing contained in section thirty of chapter one hundred and
seventy of the Revised Statutes of Ontario, 1807, or any other
section of said Act, as amended by statute of the FProvince of Ontario,
that none of the goods or chattels of the said lessee at any time
during the continuance of the term hereby created, on said demised
premises, shall be exempt from levy by distress for rent in arrear by
said lessee as provided for by said section of said Act above
named, and that upon any claim being made for such exemption by
said lessee or on distress being made by the said lessor  this cove-
nant and agreement may be pleaded as an estoppel against said
lessee in any action brought to test the right to the levying
upon any such goods as are named as exempted in sdid section. Said
lessee waiving, as he hereby does, all and every benefit that could or
might have acerued to him under and by virtue of the said Act, but

for the above covenant.
-
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16, ACCELERATION CLAUSE.

And also, that the term hereby granted shall be at any time
seized or taken in ution, or in attachment, by any creditor of the
said lessce or if the said lessce

shall make any assignment
for the benelit of creditors, or becoming bankrupt or iusolvent, shall
take the benefit of any Act that way

be in force for bankrupt or Current
insolvent debtors, the then current

rent shall immediately become rent be
due and payable, and the said term shall immediately become forfeited comes due
and void.

17. OPTION TO LESSEE TO PURCHASE FREEHOLD

And it is hereby agreed, on the part of the said part

of the
first. part heirs, executors, administrators and assigns, that if
at any time within the said term of the said part ol the

second part heirs, executors, administrators, or assigns, shall

desire to purchase the fee simple of the lands hereby demised,

shall be allowed to do so by paying the sum of of lawful money

of Canada [set out terms] provided the said rent shall have been Setout
regularly paid up to the time when may so desire to purchase; erms ot
and also, provided that the rent accruing, or to accrue, due f l\u-"”‘l'l}'iw R
remainder of the term above created, then unexpired, shall also have 1“: \“'\\ ’
been paid, but the said part of the first part shall not be bound ke

to give covenants or assurances for title other than for
respect to his own acts,

and in agreement,

And it is hereby declared and mutually agreed, by and between
the parties hereto, that time in the payment by the said part
the second part, heirs, executors, or assigns, to the said
of the first part, Leirs, executors, or assigns, of the said sum
of under the proviso or agreement above sef forth in that behalf,
and within the period of above limited therefor, as the pur-
chase money for the premises, shall be strictly the essence of this
contract, and that default in payment by the said part of the
second part, of the said sum, within the said time or period of
from the date hereof above limited, over, above and in addition to all
rents above reserved, shall render absolutely null and void so much
of these presents as relates to the sale by the part of the first
part; or purchase by the part hereto of the second part of the
premises above meutioned, and the jurisdiction of the several Courts
of this Province in reference thereto shall be wholly barred, and the

of

part

said part of the first part shall be absolutely released and dis-
charged from the performance or execution of the said agreement,
and the said part of the second part shall be deprived of all right

to enforce the same, notwithstanding any rule (if such there be) that
time can not be made of the essence of a contract, or any other rule
or maxim whatsoever,

In witness, ete.

Signed, sealed, ete.

18. COVENANT TO BUILD.

And the s
trators and ¢
said lessor

pid lessee  do  hereby, for executors, adminis-
signs, covenant, promise and agree, to and with the
heirs, executors, administrators and assigns, that he
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the said lessee executors, administrators, or assigns, shall
and will within months after the date of these presents, at
and costs and charges, erect, construct, build and finish, fit for

habitation, on the said land hereby demised, and upon that t there

of designated on the id plan of building lots now filed in good
and substantial messuage or dwelling-house , with suitable out-

buildings, all of brick or stone material, to cost at least dollars
of lawful money of Canada, which messuage or dwelling house and
out-buildings shall be of brick or stone material, and, in so far as the
elevations thereof are concerned, be built in accordance with the
plans hereunto annexed; and the said elevations of the said messuage
or dwelling house shall be faced with stone or white brick, or with
red pressed brick, such red pressed brick facing to have also cut stone
or white pressed brick dressings, but no common red brick, or field
or lake stone hall be used for facing the walls of any building of
any description to be erected on the said demised premises (or, as
the case may be).

19. COVENANT TO REINSTATE.

Also, that if at any time during the said term the said dwelling
house and buildings, or any of them, shall be injured, damaged,
or destroyed, whether by fire, wind, tempest, invasion of enemies of

the Province, or otherwise, howsoever, the said lessee executors,
administrators, or assigns, shall and will at or costs and
charges within months after the same shall be so injured, dam

aged or destroyed, repair, rebuild, or reinstate the said dwelling
house and buildings, in accordance with the said plans hereunto
annexed, or any improved or substituted plans, which may be ap-
proved of by the d lessor, heirs, executors, administrators, or
assigns; but it is hereby provided, that the yearly rent hereby re-
served, and every part thereof, shall be paid as hereinbefore pro-
vided, notwithstanding any such injury or damage to or destruction
of the said dwelling house and buildings as aforesaid.

20, COVENANT FOR PERPETUAL RENEWAL.

Provided always, and it is hereby agreed by and between the

said lessor and lessee that at the expiration of the said term
of years, the said lessee executors, administrators, or
assigns, shall have the privilege of receiving a renewal of this lease
for the further period of years longer, and so on for every

vears perpetually, the rent to be payable for the said demised pre-
mises during any such renewal term of years to be such as the
said lessor heirs, executors, administrators, or assigns, and the

said lessee executors, administrators, or assigns, shall agree
upon; but in the event of their not being able to agree upon the
amount of such rent, then the same shall be determined by two arbi-
trators, one to be chosen by each party, who if they cannot agree
shall appoint a third arbitrator, and the award in writing of the
majority of the said arbitrators (which shall be made and published
within one calendar month from the date of the appointment of the
arbitrator last appointed), fixing the amount of the said rent for the
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then next ensuing period of years, shall be binding and con-
clusive on all parties, the costs of such arbitration to be borne by
both parties in equal shares; and in case either of the said parties
shall ne et or refuse for the space of fourteen days after being
thereunto required in writing by the other party to nominate an arbi-
trator, then the arbitrator nominated by the party not s
or refusing shall alone determine the said

o neglecting

tent, and his award in
writing (to be made and published within two caleinkir months from

the date of his appointment) shall be biuding on both parties; but
the valuation and appraisement of the
term, the same shall be caleulated as ground rent of a block or parcel
of land situated as the said demised premises are situated, without
reference to any buildings, tenements, houses, or erections thereon,

in
aid rent for any such renewal

And the said renewal lease shall be

drawn and prepared at the
cost and charges of the said

lessen executors, administrators
assigns, and shall contain the like covenants, provisos,
ments as are herein contained, including this present ag
renewal, and the plans hereto annexed, or exact copies thereof, or
other improved or substituted plans, approved of by the said lesson

heirs, executors, administrators or assigns,
the said lease,

cmember
he foree

{ these

hall be annexed to

21. COVENANT FOR RENEWAL
AxoTHER Forum

And also that immediately after the expiration of the said term

of years, the said part of the first part, heirs aad
chall and will grant another lease of the said hereby demised

%, with the appurtenances, containing the like covenants, cor
ditions, provisos, and agreements as are in this lease contained and
expressed, and at and under a certain yearly rent, payable in quar-
terly payments, the amount whereof to be ascertained
following, that is to say:

premis

in manner
To be fixed on, and determined upon, and
declared by two appraisers, to be named and appointed, one of them
by the =aid part of the first part, heirs and assigns, the other
by the other part of the second part, executors, administra-
and assigns, with power to them, the said appraisel to name

1 in a third if they cannot agree; and in such valuation and
appraisement the amount of such rent shall be caleulated altogether
as ground rent of a block or parcel of land situated as the said
premises are situated, and the value of any buildings, tenements,
houses or erections thereon, is not to be considered in any wise in
making such appraisement; such appraisement to be made within y,
fourteen days after the end of the term hereby granted. Such rent ap-
to be payable in quarterly payments as aforesaid, and to commence praisement
from and immediately after the termination of the term; or, if the - not by
said part of the first part, heirs and assigns, decline making arbitration
such renewal for a second term,—which it shall be optional for him
or them to do or make (but of which intention to decline, the said
part of the first part, heirs or assigns, shall give to the said
part of the second part executors, administrators or assigns), or
leave at his or their last known place of abode, a notice, in writing,
at least three calendar months before the expiration of the said term
of yvears hereby granted, or any future term to be granted as
hereby provided,—then it is hereby expressly covenanted, declared

uation
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and agreed upon, by and between the parties hereto and their respec-
tive representatives, that all the buildings, houses and erections,
placed, erected and being on said premises at the expiration of the
first term of years, by the said part of the second part,
executors, administrators or assigns, shall be duly valued and ap-
praised, by apprais named and appointed on behalf of each party,
as above particularly mentioned, with power to them to name, refer
to and call in a third person, should they not agree as above men-
tioned—such appraisement to be made within fourteen days from aund
after the determination of the said first term hereby demised—wlho
shall fix on the value under the conditions aforesaid: And the said
part of the first part, hereby for heirs, and assigns, covenaut
promise and agree, to and with the said part  of the second part,
executors, administrators and assigns, that he or they, or some one
of them, will pay to the said part of the second part, execi-
tors, administrators and assigns, the full sum of money so to be fixed
by the said appraisers, or their referee, as to the value of or com
pensation for said houses, buildings and erections, on the said hereby
demised premises then standing and being, within one calendur
month after such value is ascertained and declared as aforesaid,

renewal for a second term having been declined to be made by him o
them as aforesaid: And also, that if any such renewal of a second
term be granted as aforesaid, under the terms and conditions hercin
provided for gravting the same, by the said part of the first par

§~‘ g
=: heirs or assigns, to the said part of the second part,

“ executors, administrators and assigns, that at the end of such renewd
- term, so to be granted as aforesaid, the said part of the first part,

heirs and assigns, shall and will grant a further renewed lease to the

Further  said part of the second part, executors, administrators and assigns,

‘: lease not  of a further term of vears, precisely on the same terms and condi-

i nec rily tiens as hereinbefore provided for the first renewal thereof, the amount

:?‘ perpetual of pent payable quarterly to be ascertained by appraisers in the manner

anc form above provided and set forth, or shall and will pay for all

':' buildings and erections then being on said premises (should such re-

1, newal be refused or deelined, and of which notice shall have been given

as aforesaid), at a rate to be ascertained by appraisement as afor
said, and within a time, and according to the terms, conditions and
agreements above mentioned and expressed; and so on at the end of
every renewed term; it being the true intent and meaning of thes»
presents, and it is hereby expressly covenanted and agreed upon, by
and between the said parties thereto, heirs, executors, admini-
strators and assigns, that at the end of the hereby granted term of
and also at the end of every renewed term of
vears, so to be granted as aforesaid, the said part of the first
part, heirs and assigns, shall grant a renewal term or leas
of vears of the said hereby demised premises, and so on
forever, ascertaining the amount of rent to be paid during such re
newed term by appraisement, as hereinbefore provided, and always
How rent estimating the amount of said rent as ground rent, and exclusive and
ascer- independent of all buildings and improvements thereon erected, pur,
tained placed and being, until the said part of the first part,
heirs or assigns, elect to determine these presents, and all further
renewal or renewals of the hereby demised premises, and of which
f notice shall be given as aforesaid, by paying within the term above
limited at the expiration of each term, for all such buildings, erec-
tions and improvements as may be put, placed, erected and then being
thereon, by the part of the second part, executors, a:l
ministrators or assigns, at the appraised value, to be ascertained an.!

pres
and
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estimated by veferees in manner hiercinbefore provided, And it is hereby
further covenanted and agreed upon, by ¢
of the first and second parts, for themselve:

il between the said parties
and their respective legal
representatives, that all dower and all charges and costs arising from
and of the same, that may hereafter be made, and that may
geable on the said premises, and legally d lawfully demanded
therefor, shall be deducted from the rent reserved or to be hereafter
reserved, as afor d, for the said premises, such dower being limited
to the ground (and not to apply to the improvements thereon), and
the rents, issues and profits

thereof, it being hereby clearly admitted
and understood that the buildings and improvements to be made and
erected on said premises will be made and erected by the said part

of the second part,

that the said part of tl
tors and assigns, shall

s, administrators and assigns, and

d part, executors, administra-
be answerable ouly for the balance of sucn
rent, after deducting such dower and the charges aceruing from de-
manding or enforeing the same, anything herein contained to the con
trary thereof in anywise notwithstanding, And also that if the |
part of the first part, heirs, execntors, administrators
or assigns, do and shall, at any time hercafter, neglect, decline or
refuse to pay to the said part of the second pm exe
ministrators or assigns, the full sum of money

cutors, ad-
. ! ] f ' to be fixed and de- ) L0
termined by the said appraisers, or their referee, as the value or com-
pensation for the said

Money to
be paid,

houses, buildings and er
hereby demised premises then standing and bei

‘tions on the said

g (upon being law-
fully demanded), for the space of one calendar month after such value
is ascertained, declared and demanded as afore
second, or for any subsequent term, having be

d (a renewal for a

n declined to be made
by him or them, and notice given as aforesaid), or if he or they r

fuse or neglect to name and appoint an appraiser, for the purpose of
ascertaining and determining suc¢h value, within the period abow
fixed and prescribed, then, in either such ecase, the said part of
the second part, executors, administrators and assigns, shall
hold and enjoy the said premises for the further term of years,
reckoned from the expiration of the preceding term, subject to the
same terms, conditions, rents and agreements contained and provided
for the term then last expired and ended; nevertheless, subject, after
the termination of the term s=o created, to all the conditions, provisos
and agreements contained in and by these presents for the renewal
of any term, or for the purchase of the buildings and improvements
as aforesaid: It being clearly and fully understood and agreed upon,
Ly and between the said parties to these presents and their legal re
presentatives, that the neglect or refusal to appoint an appraiser, on
the part of the lessor, to estimate the value of the improvements as
aforesaid, or the neglect or refusal of payment, after notice as afore-
said, for the value thereof, for the space of time above provided and
mentioned (after due demand as aforesaid), shall, at all times here-
after, entitle and authorize the said lessee and representatives
to hold, own and enjoy the d premises for another term of

vearg, upon the terms and for the rents provided for in the preceding
and then expired or expiring term, so often as payment of the pur- Ref
chase money for the buildings and improvements as aforesaid shail -
he neglected or refused to be made, or the &
praiser, for the purposes of ascertaining such ue, shall be neglected
or refused to be made by the said lessor or legal re
presentatives: and that at the expiration of the term hereby created
and provided for under the contingencies aforesaid, the original and

usal to
; appoint
ppointment of an ap- gppraiser.
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first provisions and conditions contained in these presents shall then
again operate and be in full force and effect,

In witness, ete.

Nigned, s

led, ete.
(Usual Affidavit of Eeecution.)

22, COVENANT FOR RENEWAL.
ANOTHER oM, 2
administra

, executors, Al

aid lessee

And the said lessor for heirs, executors
tors and assigns, covenant  with the said lessee, heir
administrators and assigns, in manner following: That the

duly and regularly paying the said rent, and performing all and every

the covenants, provisions and agreements herein contained, on ({
part to be paid and performed, the said lessor will upon the request 5
and at the cost of the said lessee, six months previous to the determina ¥

tion of the term hereby created, grant to the said lessee a renewed leas
of the said hereby demised premises, for a further term of i
yvears, at an increased rent to be determined by arbitration (in t d

S, same manner as for purchase of the buildings hereinafter mentioned)
=7 and so on at the end of each term of years will grant
& renewal lease for a like term, under and subject to the same coy
-l nants, provisoes and agreements herein contained, but
including this covenant: Provided, and it is hereby agreed, that the
\ said lessor on the determination of the term hereby granted, or on
c any renewal, shall be at liberty to determine and put an end to thi
o lease and all right of renewal, by purchasing the buildings, erectior
:' and improvements then standing and being on the said hereby de
- mised premises, at a price to be determined in case of dispute by arbl
- tration (the lessor appointing one person, the lessee appointing one I
person, and the two thus appointed to appoint a third, with all neces e
sary powers to value and appraise the same and to appoint a tim M
for payment thereof, and the award of a majority of them to be final
between the said parties), ne
abl
pre
- dat
on
by
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23, NOTICE TO QUIT FROM LANDLORD TO YEARLY
TENANT.
Mr. A. B,
I hereby give you notice to quit and deliver up the messuage an o
premises which you now hold of me, situate No. gtreet, v
. in the of on the day of next %
Dated the day of 19 .
% land
Yours, ete., Maj
C. D
i
'
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24. BY AGENT OF THE LANDLORD
Mr. A. B,

I do hereby, as the agent for and on behalf of your landlord, Mr,
of give you notice to quit and
deliver up possession of the premises, situate at, ete

» Which you now
occupy as his tenant, on the

day of next

Dated the day of
C. D

25, NOTICE BY LANDLORD WHERE THE DATE OF COM-
MENCEMENT OF TENANCY IS UNCERTAIN,
Mr. A. B,

I hereby give you notice to quit and deliver up the house and
premises which you now

hold of me, situate, et
ol

, on the day

next, provided that your tenancy originall

menced on that day of the year and month, or if otherwise, ther

you guit and deliver up possession of the premises at the end of

year of your tenancy which shall expire next after the end of on

half-year from the time of your being served with this notice,
Dated the day of , 10

Yours, etc.,

( 18]

[If the tenancy is determinable at a quarter’s notice, then

quarter ” instead of ** half-year.")

say

26, NOTICE BY TENANT TO DETERMINE
The following is a notice by the lessee; but the
be adapted to the case of a notice by the lessor:
Mr. A. B,
Sir,

A LEASE.

form can easily

I hereby give you notice that on the

day of
next, the firdt seven years of the term of twenty-one

» years (determin
able at the end of seven or fourteen years) in the dwelling house and

premises situate, ete,, demised by you to me by indenture of lease,
dated the day of , 19, will expire; and
on that day I shall, in virtue of the option and power reserved to me
by the said indenture, determine the said term, and quit and deliver
up to you the possession of the said messuage and premises, and sur-

render to you all the residue of my interest in the said term so created
as aforesaid.

Dated, ete,

Yours truly,
C. D.

27. NOTICE TO BE AFFIXED ON DESERTED PREMISES.
A, B,

Take notice, that on the complaint of C. D., of, efe, [insert
lnm!lnrll's residence], made unto us, E. F. and G. ., two of His
Majesty’s justices of the peace for the said that you, the

191
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said A. B., have deserted the messuage and premises situated at [in-
sert where premises are| unto you demised at rack rent by the said
C. D, and that there is in arrear and due from you, the said A. B.,
unto the said C. 1., one-half year's rent for the said demised premises,
and that you have left the said premises unoccupied and vacant, so
that no sufficient distress can be had to countervail the said arrears
of rent, we, the said justices (neither of us having any interest in the
said demised premises), on the said complaint as aforesaid, and at the
reqaest of the said C. D., have this day come upon and viewed the
said demised premises), and do find the said complaint to be true and
on the day of this present month of we will return to
take a second view thereof; and if, upon such second view, you, or
some other person on your behalf, shall not appear and pay the said
rent in arrear, or there shall not be sufficient distress on the said
premises, that we, the said justices, will put the said C. D. into pos-
session of the said demised premises, according to the form of the
statute in such c¢ase made and provided. In witness whereof we have
put our hands and seals, and have caused this notice to be affixed on
the outer door of the dwelling house, the same being the most notori-
ous part of the said premises,
Dated, ete. (Signed) E. F. (seal)
+. H. (seal.)

-

NoTe,—See paragraph

page 146,

28, NOTICE BY TENANT TO LANDLORD.

Sir,—

I hereby give you notice that on the day of
next, I shall quit and deliver up possession of the house and premises
which I now hold of you, situate at, ete,

Dated this day of + 19

Yours, ete.,

To Mr. A. B. C. D

FORMS USED IN DISTRESS PROCEEDINGS. {i}

(Ser CuarteEr IX)

20. DISTRESS WARRANT,

To , my bailiff, ireeting.

Distrain the goods and chattels of ¥ the
tenant in the house  he now dwells in or upon the premises in h
poasession situated for the sum of being
the amount of rent due to me on the same, on the
day of 19 , and for your so doing this shall
be your sufficient warrant and authority.

Dated the day of AD 19 .

seicaaais R
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UNDERTAKING TO DELIVER GOODS,

We, the undersigned, acknowledge to bave received from
bailiff, the following property, seized under and by virtue of a
for against the goods and chattels of at the
instance of which said property we undertake
to deliver to him, the said baililff, whenever demanded, in as good a
condition as they now are,
Witness our hands the day of 19
Witness

APPRAISEMENT.

Memorandum, that on the day of
, AD. 19 , of sworn ap
praisers, were sworn upon the Holy Evangelists by me of

well and truly to appraise the goods and chattels
mentioned in the inventory according to the best of your judgment.

Preseént at the swearing of the )

said |
above, and witness thereto. | Constable.
I, the above named being sworn upon the Holy
Evangelists, by the constable above named, well and truly

to appraise the goods and chattels mentioned in this inventory, ac-
cording to the best of my judgment, and having viewed the said goods
and chattels, do appraise the same at the sum of

As witness my hand the day of 19

APPRAISEMENT.

ANoTHER Forwm,

We, the above named and being duly
sworn on the Holy Evangelists by constable,
above named, well and truly to appraise the goods and chattels men-
tioned in this inventory according to the best of our ability, and
having viewed the said goods and chattels, do appraise and value the
same at the sum of .

As witness our hands this day of 19

TENANT'S CONSENT TO LANDLORD CONTINUING IN
POSSESSION
To A. B.

T desire you to keep possession of the goods and chattels which
on the day of A.D. 19 | you distrained for
rent due from me to you in the places where they are now lying for
the space of days from the date hereof, on your under-
taking to delay the sale for that time to enable me to defray the rent
and charges, and 1 will pay the man for keeping possession.

Dated the day of AD. 19
L.T.—13

193
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OATH TO BE ADMINISTERED TO APPRAISERS BY
CONSTABLE

You and each of you shall well and truly appraise the
chattels mentioned in this inventory,
judgment. 8o help you God,

goods and
according to the best of your

MEMORANDUM TO BE INDORSED ON THE INVENTORY.

Memorandum : That on the

day of
AD. 19 , of , and of the goods
and chattels mentioned in this inventory, were sworn on
the Holy Evangelists by me, of constable,

truly to.appraise according to the best of their judgmert. As witness

my hand.

Present at the swearing of the
said as
above, and witness thereto, ) Constable,

|

INVENTORY.

An inventory of the several goods and chatiels distrained by me

the day of o A
19 , in the house, outhouses and lands of

situate
by authority and on behalf of

your landlord, for the sum of being

rent due to the said on the day of 19
In the dwelling-house:
On the premises:
Mr. Take notice, that as the bailiff to

your landlord, T have this day distrained on the premises above men-
tioned the several goods and chattels specified in the above inventory,
for the sum of being rent due to the said

the day of 19 , for the
said premises; and that unless you pay the said reat, with the charges
of distraining for the same, or replevy within five days from the date
hereof, the said goods and chattels will be appraised and sold accord-
ing to law.

Given under my hand, the day of AD. 19
Witness:

BAILIFF'S SALE.

Notice is hereby given, that the cattle, goods and chattels, dis-

tralned for rent on the day of 19 | by me

as bailiff to the landlord of the
premises of the tenant, will be sold by publie auction,
on the day of 10 , at

o'clock, which cattle, goods and chattels are as follows, that is to say:
(Toronto), day of 10
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to pay rent, unlimited effect of ...... A
to pay for buildings, effect of...
premises destroyed .. ’
to pay for improvements running w lth the lnml >
to pay rent in Short Form Lease ...........
to pay taxes in Short Form Lease .
to repair, damages in action for breach of .
in Short Form Lease ...............
precedent for limiting covenant.
liability on ....
in case of destruction of premises
measure if damages on breach. .
Covenants by lessee .......
by lessor .......
implied by stntut‘t‘
liability of lessee on ...
“ running with the land
Creditors’ pssignee, rights of ...
Crops—~See Growing Crops
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Crops, right of incoming tenant. e . S5 40
Custodia legis, Poods 10 cossssissssosiosssvis s kDb .K‘, 109
Damages, claims for, against assignee vk evavessnss B0k 118
measure of, in actions ......... . .. 140

to furniture, liability of.......... 20

Death of landlord .............. 49

of person giving power of attorney
Deed, when required for lease ......... .
Delay in selling distress ............c.....
“Damise.” ot o . .viiasssonians
Denial of landlord’s title ........
Deserted premises, recovery of ..
Destruction of pronmm covenant to pay for lnnl(lml" .
liability to repair.. .....ooviiiivnns vininnnnns
proviso for cesser of rent on
Determination of tenancy, effect of
Disclaimer, effect of
requisites for ..
“ Disposing of premis
Distress for taxes
Distress for rent, amount of
who may make
mode of mnking
AN BERIEE RURENON sy v s v siveacrrsarnevises
costs of . & Saee
damages on \\ron;.'ful
GO ™ BUEBEE o s A S
effect of taking note for ......
for what period recoverable
effect of taking security ..
kinds of .....
requisites for .
sale of ....
See Seizure of Lodgvrq P PRSI 27

to be reasonable (1%
what may be distrained a8
when it can be made ™
where it can be made .. ™

withdrawal of ......... 86
Ditches and Water Courses plmmnm wn[nutmv
Double rent, when tenant liable for

VARG, ACLIOR POF o oocesssnernnsrrsasesssassnes
Duties of lodging house keeper. ....

Elevator, accident from

Emblements, right to . 123
Engine and boiler, trade fixture . . 125
Entry into premises i
necessary to give estate to lessee :
effect of on agreement for yearly tenanc . 15

Eviction of tenant, liability of landlord for ...........co.o.un.s 18
Executor, liability of, on leases ....
right of, to renew a lease .
of tenant, liability of .
renewal by effect of .
right of, to distrain
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“ Executors,” included under ** lessee ™ Vildieisa
Exemptions from seizure for taxes .......

from distress by statute

from distress at common law

conditionally privileged .....
* Exceptions ™ in a lease u\plmnml
cessive distress vxplnim-d
Exempted chattels, how claimed
Express covenant, liability on ’ SN e
Extortion, penalty for .......... N T L T Ty T

FFences, covenant to keep up .........
Fence, removal of ..........
how far breach of coven
Fire, destruction by
goods destroyed by, ]|.|h|||l\ for
insurance against, who entitled to lu-uwll\
proviso that rent shall cease in case of ..
Fixtures cannot be distrained
explained
proviso for
removal of
as between suc
summary of law as to T AR
Flowers, when fixtures ...........cc000000s
Forfeiture for breach of covenant to insure,
for insolvency ‘
of right of renewal
restrictions on_ relief agn
receipt of rent, waiver of
form of notice ....
vee Re-entry—Non-payment of Rent.
Frauds, Statute of, See Statute of Frauds
Fraudulent removal of goods .......... e T
Freedom from incumbrances, covenant for nnpllwl
Furnished house, implied covenant as to condition ut
Furniture, damage to, liability for
Further assurance, covenant for_implied . ...

moval of, in Short Form Lease .

ive tenants ........

Growing crops, chattels
when distrainable .
Guardian of infant, lease by
result of lease by .....

Habendum,” meaning of ....... STy
Hay on premises, use of
Hotel license, covenant to ass
Hotel-keeper, lien of .....
Husband’s right to lease wife's |nn|u\|l\

may recover rent, when .........
Ice, damage by S5k , 43
Idiots, leases by .......... 4
Tllegal distress »-\pl.nnml 138
Tmplied covenant, meaning nf T LT vene e 16
instances of, at common law . 10
when implied by statute . 1
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Impounding cattle ...... T SR
Improvements, compensation lm S8 AP
Incoming tenant, right of, to crop ......
Incumbrances, freedom from, covenant for
against, covenant for ..........
Infant, lease of lands of
lease by ...... ..
repudiation by ........
Inspection of premises ......
Insurance, changes in law of ....
who entitled to benefit of .....
affected by carrying on trade
Insure, covenant to ......... -
Interest of tenant may not be an a'~lulv
assignment of larger than owned
Interest on arrears of rent .........
Interpleader by tenant
in Division Courts T
Intoxicated persons, leases by ..............
Inventory required when distress made
of rented furniture
[rregular distress explained
not to avoid proceedings

Judicature Act, effect of on leases ............... s s coe 20

Laches, effect of .......

Landlord, death of.
liability for wa
meaning of term ...
must not use nn]mululml Ihm;: . Hawa R
must own reversion to give right ut 1||~nu~~ .............. G5
right of, to inspect premises ...........
rights of, on insolvency of tenant TS

ERaNe, COBUMIRES OF ooovaosusnacnnsoses o s e 15

meaning of term .. 21
when to be registered )
“ Leaseholds,” meaning of : .0 T
‘ Lessee " includes executors, &e. .......... R LOL M
meaning of ... ... ....i...i.i.i... 7
implied covenants hy ......... Aoh T R T R 16
B OF WM oivisiinesas BA ey soasa k(TR
Lessor has option to renew, when |
meaning of term  f
implied covenants by 16

effect of word ........ RS OARSEN ] I
License, effect of .
restricted oywl utmn \\h«-n |nur|.|l s T
License to sub-let, when required to be in writing ...... iivses B

Lien of hotel and lodging house km'wr 24
Life tenant, lease by .... 50
Local improvement rate . Bienig oa a o
* Lodger,” meaning of . 24

sale of goods of . 20

Lodgers, taking not a \mlalmu uf u)wnnm nm to ~||h Jet. vasae (@
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Lodging-house keeper, lien of
duty of .....cev0

. . . -

sale of lodger's goods b) . 20
seizure of lodger's goods .. 26
Lodging, implied covenant that fit for occupation ............vn 26
Lodgings, contract for letting of to be in writing . 20
Lunatics, leases by ......... P [y . 4

Manure, right t0 ...ccoevevanes sitesissstasinores 2N

Marriage, effect of ...... venea " 104
Married woman, may lense veesssssesessanse . 2
Master and servant, occupation of master’s premises. ... A1, 18
Merger of lesser estate in greater .... 12
Mining lease, reference to a ........ " 21
Mistake of title......... T . b3
Mortgagee, effect uf pa) munt uf rent to .... saseee .. 108
may require insurance money ..... . 36
rights of, against tenants ...... 8
right of, to distrain ..... 67
of lease, right to redeem 90

Night watchmen, provisions for ..........cocvvnuus
Non-payment of rent, forfeiture for
Non-performance of covenants
effect of assent to ......
forfeiture for ...... AW >
Non-residents, liability of, for mw~ s Ak R TE e
Notice must be given by tenant to landlord of writ ...
of determination, what sufficient .............
to quit distraining after ................. ...
in case of a tenancy from year to year
requisites for ...........
when commencement of tl’rm doubn‘ul
acceptance of rent after ........
when necessary .... %
to repair, cmonantn to (-onmlv with.
Nuisance, covenant not to allow
liability for .........

Obnoxious trade or business covenant not to carry on ........
Option to purchase, effect of..................

of continuing lease, who may have ..
Oral variation of written contracts not permitted .

Ordinary repairs, explnined ...........................
Overholding tenant paying rent may become tenant from )
10 YOAr ..ocvv o0 cevvsrscanas . coses

Overholding TPmlntﬂ Av 2 prm’mlnro under

Partner renewing lease ..
Payment, requisites for "
Permissive waste ...............

Perpetual renewals not encouraged 38
Personal property, seizure of, on distress 87
Possession by tenant, precedent to liability, for rent .......... 49

in case of lodgings ....... . 45

modes of recovering ..
title by, sufficient ....... .
what amounts to actual lnhng
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PounIDNON: s o isviavasiainienn SO US55 00
Pounding of tlu RN T S .,
Preferential lien for rent, extent of ............. ... 108, et seq.
Preliminary enquiries before leasing .... 7
“ Premises,” meaning of ............. 15
Presumption of law, tenancy” may arise by . saa s e 15
Professional assistance advisable 19
Proviso in a lease, object of ..... 18
for cesser of payment of rent in \Imrl Form Lease . 32
for re-entry in Short Form Lease ........ 33
for removal of fixtures in Short Form lnnw 32
Fublic health  provisions respecting ...........cooovvvuiunn . 149
Nee Nuisance, liability for .......... VSAN B0 BEAL R BN GBS 43
Quiet enjoyment, covenant for, in Short Form Lease .......... 33
covenant for, when implied .............. o Bisienindenbie =g, | B

Rack-rent
Ratification of acts nl .l"<|ll
of acts of stranger .....
Receipt of rent, effect of, on
Recovery of land, actions for
Recov of possession by lodging-house
‘ Reddendum ™ meaning of
Redemption by tenant
Reduction of rent, effect of, on tenancy
Re-entry, apportionment of condition
landlord may make peaceably
POWEL Of coveiee covsiinnes
no formal demand necessary
where half-year’s rent in arrear
power of, applies to what covenants
power of, cannot be reserved to stranger
proviso for, in Short Form Lease
requisites for ..
Reference to arbitration .
Refusal by tenant to give up poqso«um ]xl‘ﬂwmwllll!‘ upnn sssves J4B
Registration of lease, when required
search for, necessary ............o.0.
Removal of distrained goods ....
of fence, how far breach
of fixtures
of goods from prommn WA e
of goods liable to seizure for ! 1Xe8
Renewal, covenant for ..........coovvevn.n
how right to, forfeited ...........
executor can make
where sub-lessee
Rent, covenant to pay
defined .... ..
requisites for ....
Kinds of «cvi vonone
rent service ..
rent charge 5
rent-seck ...... sn @BEes
may be sued for ............
L.T,—14,
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Rent, one year's, must be paid on seizure by creditor. ...........
reserved to a stranger ....... . .
when to be paid to collector of (uxen e
proviso that rent shall cease in case of fire.
to accrue, not chose in action
Rent-seck may be distrained for ....
Repair, covenant to ............
word defined ......... «.0 sieine
covenant to n-pmr nccording to notm-
no implied covenant to ......c...00s
Neplevin, procedure on

Reversion, effect of surrender ................
severance of ...... Teh AWEWEEDESES
Repudiation by infants ...........c.000
Reversioner, how far bound by rownnnln
not injured by act of tenant ........

Right to convey, covenant for implied .
Right to purchase when exercisable........
“ Running with the land,” meaning of.....

Seal, cases of result of want of ....
Seizure of lodger's goods for rent ...
Servant occupying premises .........c.00000
may be within Overholding Tepants Act
Set off as between landlord and tenant ........
effect of, in action for double value .
Severance of reversion ...........co000n
Shares, agreement to work on, effect
Shop fittings, when fixtures.....
Short Forms of Leases .....
directions for use of ....
Shrubs, when fixtures ..........
Snow fences, provisions respecting .
Specific performance of contract to reuew. .
Statute of Frauds, object of . b4 es sl
how affected by fusion ol' (-nurtﬂ of ]ﬂw nnd nqun
Stranger, goods of, rules as to, in case of distress. ..
to legal estate cannot re-enter .. '
Sub-lessee, rights of as to privity of contract

Sub-lessees, explained .... .....oi00000 . .

Subletting without leave, covenant against..............
not broken by taking lodgers. ...

Substantial repairs, explained .....

Sufferance, tenancy by ..............

Surrender, not required where sub- lwnm\a

Surrender of tenancy explained ........ .
requisites 0P .v.oco socriiinne PR SNSRI MR

Taxes, coveDANt t0 PAY ...cvvvevrecessonons e Srritexid AN
payment of, no acknowledgment of title ..........i00uus 60
liability for ......... v Vo .54 61, 62
payment of, how nnfnrced . yraay . b6
lien on land ....ocovivvvavnnnncns Fueves e 59
sale of lands for ... ¥ 59

“Tenancies,” meaning of . U SRR SR e |
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Tenancy at will ..coccvevaes
by sufferance .... ...
for periods of a ,wnr ’
for two years at least

from year to year, how it arises .... .Addendum and 9, 13
Tenant continuing in possession, hablllty of to repmr 5
T R R .

holding over, eﬂett of ..
leaving premises before oxplmllun of term, rights of luml
08 . ocieniis sessee abesansns
liability for waste ..........
Imlnhty of, for rent after asmgnmvut
meaning of term ...... 2
act of, does not preju(h(-e rmersmn
right of, to redeem .......
assignment by of larger mtereut than m\nml . AT
must give notice to landlord of WIit ...........ovvien.ns
payment of charges on land by
remedy of, for wrongful distress
when liable for double value
when liable for double rent ...
Tenant’s fixtures, two classes .............
as used in Short Form ....
Tender, effect of, on irregular di
requisites for . .
when lL prevents m:tq
“ Tenement " rent is a .. ‘e
Term certain and indefinite lvrm. (Immvlmn In-t\\m-u .......... 9
Term, commencement of
“The usual covenants "
Third party, liability of, on ll)\l‘llxll!lh may
right of on distress .......
Thrashing |.,r.||n expense of . .
Timber, covenant not to cut down .
Title, paramount, eviction by
Trees, cutting of
tapping of .
when fixtures
Trespass by a stranger, u-ﬂ'(\('t nf .
cannot be brought until ent
Trustee  conveyances by implied cover
MUSE ACCOUNE oot 2uvvnnns
power to grant leases

“Under lessee” explained

Under it, precautions to be obs

Unfurnished house, no covenant implied as to con

Uninhabitable prer See Condition of Premises

* Usual covenants,” not safe term ....
extent of

on .

Vacancy, effect of condition as to ........... .
Validity of lease, implied covenant for
Valuers, difference between and arbitrators
Variation of covenants in Short Form ...
of implied covenants
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Verbal leases, why unadvisable ........cccovviiiiiannnnnnas ¢
effect of, since Judicature Act .......
negotiations do not complete a lease

Voluntary waste

Waiver of notice to quit ...
what constitutes ......
extent of, how limited

Warrant of distress

Waste, injunction to
liability for ......cce00e

Way,  mode of user .......

Will, tenancy at, how it arises ...
under provisions of Statute of

Year to year, tenancy by, how created
notice to quit required in case of







