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CUULES v% \VILLAGE fi EWTItNO

Coul r<u f- laiîm for Pupn(lm 0 for W1orl, Ihné VI.,'a 'ulerd,'aim- D1l11?y-F?'iudinq of F(ucI' of rlJudi 1pt<I

Alipea the p litifi fro't, the' judgîîtmî if i. Iel CL , J.,
\V o,'N, '27 1 imssn Illet'i with <'asis, a11t4 Ille'uiîr

Thi- \pelilas lîeaî'd by1) AuNuDi.,tX., .
J.A, LTCwU ;Mad hi,, J.I

.1. .. r ,,fr tl appol'laili.
W.. A. Nhd1içt''.fo Ilî Lefîîats 'tspîîttiiN

LAT-clivoi'.D J., dlivigthe' ougieîtf 1111'ori xalii
thlat it l' propt'ri- fouîli v thte learili'd iirial Jiiigq- tat th<u

plit iihatft anpt'd ''rtin ta î't rattay<itfhN
-t l ,l rtki gs it 1 thIeq . dCCil 1a l il. W hlat lwt \v l. t tn1iteî'ti t>

rec v l. I had 1îe pc- a id. I1 1<' al 1 t d.1a i iI llid r tlh1t' w 'ontrag't 11r
forv ext ras.

fi \a;te ic i i t'aî'lî tof the' tlir' tu, ta'slttttu i~p r tii

[Maynîetit wcre t, Ilie îiadt' ta thu plhiiîîiffl ilmnthil as itht wî
progressell a the t'îîgiiieer 's <'ertifit'ate, at tht'. ral Itt' S0 HO ur

ret.a tt(vlet aili th<' ik dltme ili if ht' piuedilîîg plonth, ani
the reniuî 0 per vl''It. Ife ta lit' p;iti :".' ghiy » ,Naft'r' the

eriin'e htic'etiltd hat thC'wr at bl'îI taîp'et i i
eardaiire wth th p1misaadiptiiaiiit îrh''paiih

:16ý !) le~ %% N
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of lach ctraemt was. that the dJefendants should not 1w al
for imaterials supplied by the vontraetor whieh wc nîOt pr,)
vided for. in thle plans or SPeefaIOMMMS or rireod (au emeras
by the wrýitten instructions of the ngee.No> reiflcait-s wr

sSublseqUlllt ta the M4t Noveilier, and n10 irnr lu writingj
wecal alny timie g-ivenl for extra ivork anllatrils

Ifa ceortifioiate %%as a ri r<ust as bo eontract w'or-k. and
a written order as to extras. no basis for a i eel wsctb
Lishel. and the avtion 1vs ighitly disinisscd.

It was îlot disputvdl that the engnee 1eus> Io gzi\i aiiY
(crtifirate susqetto thiat of 11w 24111oemer

On hbhaf OF the plaintiff it waS urgod that the enierde-
parted firoi thie judivial position assigncid to hin by the, parties:

and thmt, therefore. the defendants we4re preefluded frornl settiug
up as a dmfenc that tho issue of tho veginer% s ertificate war al
condfition prcveient ta auy right of reeoovery on theý part of thev

Refcvzweto Iliekmian v. Roblerts, 19131 MA. 229. The
picpeof' that dec-isioni is, that anu archliteet or- engiueer. ap.

poinitud, by the parties toa cov(ntrýavt. 10 aet as arbhitratoer 1w-
twveeu thoim, 1111.4 art imlpilrtiaiHl iii the ishreof hisý high

qility and ilnst iiniit;inr his juigia;l position at ail limties.
Iliru, hu 11rtere ývaS na evidenv that the euierhadI

not always pusse]the jmlicil ineed nVovSccssarvý to lier-
soun in hi pti-Ch. Ail 1%a was sowu ws that ho Ivas aske
by the dfdatO To rpor-t uiponl the 'rgc of the vor-k
Whîeh Was, vuly illtsaeoy-n rprtd

The vi-rtifioates as to eoutac ork and written or sa., tO
PXtr'as arenesap perqiie to the' plaintî«'-s Ofhtu r-

covry I their absence. the acvtion was propoirly ii sd

.lypp'<l dîpn.xr iit roq,
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HICGH COURT DIVISION.

MERIfTU UJI.I. J ANVARY 3H»), 1916j.

*LLOYDI v. RO>BERTSON.

Aci, R.S.O. 1897c.5,sc 8ISO 1914 .56s.3-
WiVnit of Tct» tr uach- nd<Ifucnu On us
of P'roof-Fiim.gs of Faciof Trilil J udq(iiI $,; i asid<

as ReardsBen'fils lulati fr(or iqt ,
Beneiciri moiw bcforr or-(os

Actioni for a deelaration that a er-tain ctninay rtn
signed 1by John Lloyd, doccasud, arnd adnîittcd Il, j>robbat 1) ihe

11PrOer Surrogate C ourt, was itut the t rut Iast %%]Il and testa-
inint of the dcad.and toi set aiside 11w granit of luitters

Thi. avtion was tried Nvithout a juryv it 'Strntford.
J. V,. «ain.(À., for thie plaintif1.
J. Jl. Cougin.111 for thle deifenldantný.

M4RI:DT, XJC'A.1>., -sIid thiat thvrc wa;s but ont. quet.S iln
inivolved in the action, ai tht0 qpustion wa;s 1-ntirelv une tif f;Iwt'
is the( wiUl In questiolu the last \vII of Johnl Hlod vdeae 

The plainitiff attiu koi il on thle griî of wantf (if et

that the( tesatu " s of suiid mind and tq-staicntary gapa-
eit;' ad thait the( Wvill UIvas -11ot 01btaineti- hvý AnIV undue ii-

fluene;'' nd tht ''it iS the tulaýSt %vili Mid te(411t10 f h
said John Liloyd,

Pr1obate of thle mvl] \%as grate tlt- ixenir name j
vy the proper Surr-1ogateurt th0111 11W edn~ there hain

1)(4en taLken' in commun101 fol'Ili withouit nitice to) thev lintifl, \01o
is one of the( twvo sonis of John loy*dI thuy *w v he iing bisý mi1Y
hirsl at law and next of kil hlmii sur-vivilg-f.

The roednsin the, Suirrogate Court do îiot stantd Ili the,
Wei V (f a deteriiinîjation) heire of thei questions involvedl in thlis

acitýionl: J udioature Aet.1,0 1914 eh. sv6. 3ec, R.S.O. 18 97
Ah. 51. ser, ;38.

»Tlis came and il otthers so marke toler'odin vie offlari(
I.LAw RE4portq,



TI/ lE() uTilIo Il lL'NL hl u>IE\ 0 .

There 'vas io cofieiiit of tstinîouyj as b h rrurauc
l whieh the in nots uide Jon L111d u» aV 7peris of ai

whet the will w un de; heý dliedt ou, thIl,(,y 11 h
plainif, wherr ait infant. had bvt'î ;Ie(ulti.d iiy an unel&'l, anrd 1lo1i
trever lived with hi fathe am niwi urte xit'pt for short periods,
Tht' uother died hu 190, and Ch Lloyd didm notuary again.
The thler son, the defendaut Albert Lloyd, liai[ always li\(eil il
hrome and had marked for- his father. Albert adrnitted that thl,'
will wcas muade ut his sugestion; anti hie t'noplydut soultu
who drew the' MOiI. and knew wvhat the WinI was in l' lm-ho.,

e e itor vaie toi gel Iris instruetions. Thie inistructions wr
given bI' the fath(r in tht' slicitor. but iu tht' son s pr'î'sîuee.
Thit Mill was aipuedu tht'slett' offlce, ami tht' nexýt day
ufler thle inistruionIi>is wei given it Mvas signed hy the( titstator, i

theprsciv of the two witlesses to it -tht' solîcitior alli1 ori
of tht'exeno

Tht'eirurtn 01ttendirg the rna;ýking of the wilI shifted'
tho lt' u of prunof frontl thle plaintif b tht' Ilefedn IF John

Llod wro naal of nmakng a MO inr if he were capbl, if
t'will wasobtine hy uindue inifluen,l(O or if i' diii ftin

unit approv il' f)( th 1111onte1ts of tht', will, il Tinflt really his lasî
Mwinl anti shold lm. sui alside. Th(- defenidants haetotatife
the, orruis of prtnof i lu tr' of thesu respects; anti thri ould lx,
no grealt dif1flI1ulî tonin glil- if if \were needful to go further.
flhnt. thoit tht-'I ( vii' flhnt Lga\,v' insfirne4tions was4 thi. vov nf,

Jon11o'd, tili hialds that pfflIed thle sfig onrlglit
volt'wcr'fthlhic of his son AiberI1.

fi'vr' )t Atiunws v\.Mtle (1897), 27 $. I. 3 ulton
v.~ ~ Ai It' N175), II, 7 Ile 448; I)erM!l v, Painton, [18941

P. 151 ; anti Wvilson V. HaSSil, 1903 P,1 2p9.
It shuliIld h' adjuldged' thant tht' will in question, in so fat' ;os if

t'onfurs nn btn'lpon atry pat'ty Io tbis acition, is titnt ilie 'il
'l' Johil lIlvdt'eai By Soulne oveirsight.l, t eeiir
othî'r, tilan thti' to sons were4 ln l matie partfies; inetii(1, tht. sn
Al140 wais flot iaile a pa t ntil tht' tr-iai No ulîtn

uffcingtt rights of thei ottiri beoiire au hepooued
Tht' \wiI stands as fi aIl il ir ights uinder. it, anid thert' ix iln

ittayas Iu the' reat oif thei stte
The- Ilt'fetrdatrtl Alliv'r'l Lloyd is fi pay lu thei plintiff lthf

costs of tini' iay of titi' trial, fiNxed at $100; ami there p8 lmt (thp'r
oierlil as lu <'untis ill ny set
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MuuroŽ,J. J.iuARY 4T11, 1916.

*'llTI'Il Eh. v. FI1)EIITY AND) C~ASWAITY ( '0. OF"
NEW YO(IIKý.

Aci1 idet In raeAcie ti Ikdlilh I jurîT/i Ifif b ut
A-bscuce of Fraud IntOr na n of Pis<w OM l' eqtu ni

uf -1A 1ifctDiaiIt Cii us<d I'lc aî hy by i it nit
Eid,u'c )idnsofIa' of Triail -lJadqî

The plainti woght b rv ruiqu $1,i5O. bvîu a quanlq pa>-
nient allegud to, be due unie a polit.y isued !y the' defundants>
on the 101h February. 1913, ini rvvpt't of i>aymvnîs fr disi-
ahi1ity. at the ratb of $1MO per wvk Ourîa tht' E; wui irm
the Ist Mav,1915, to the 301h My 93

The' defedants adxîîittt'd that they niins the' pliaiOi
agaiit bodily iinjury ruiiutiný ini total iabitandi dvenrd
ilhat the plainitifý iîa sustintd an> hîulp injury -w suffireti
toinalo permIlanent disability.

The plaiif.ii al tht' t mu' tof tbheisU of t be polivr> wais ;j
iiiejeal;I doutur' pretsing am iii t'V uar. nose, nuia i ront

Spci-ialist.
By the poliey the plaint ifi n as iniuret atgainsib1< î> u

jury .jsaie . .thr1ough aeeitltenal mnus anti
rutngdireeti>,idetnlety andi otxiitvl f a[il other

caJein an jînninediate. 4continuonus. andi total tia iit tat
prevt'nts the' asu i-ori p'rforning aIu> aIntiiv kinti of
dut>' prtaining bu) bis oeuJatio . . '- The' titfend:iaîs

agetif the assureti sufft'retl total (1isabýilitv, lo pa> hit. suo
long as hit iivcd and Suffuired thle total dishiit. 7 a %%(e-:
and that amount uns tu 1e diolt'di, if tht' iIIjury- wt'rcv sustaini-d
while the' assured was in or on a puhlev oon veva lie.

Onl the 30th Ma,1913. thec pulivy hiviig thcui in forteu. th(
plaintif,. tr-avlling as a passwengvi uipun a raýilwNay train was
thrown or feil fr-oua an uipper brt in a ai''igtaas tht'-

retSuit of whiveh bis lefI %wrist wa;s badivsriny antd.ltog
2i) years had elap.sed, thie wrist hati flot revovered at thuc iiuîw of
îlw trial; and any future rmanivcry was saidt! l beprbenia.

The ac-tion was tiei wVithou)It a juIry at Sarinia anti Toronto.
NV. N. Tilley, K.(., and J1. IL, Fr-asr, for the plaitiff.

Ri. MeaK,(',. andi G'ideon rant for thle defendants.

MwuL>.i-:roN,, J., said that the plantiF hati hmoty, doue his
hest to bringz about reevpr, and there was nu, kinti of f,)undati"i
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forte Muggctiîî il- Il lought liccr-l to havelc ic Ilae-tat
the PiWUni hadl fraudulenîl prcuteld reocyfroin his in
jury ; nor had his recoverv bun (rjdc il ordula3 d bý thie

Usu ri uad(l of hîs autoinobile ; nor wshreaný evdec i b(ilt warý%LJ
mult thev allegation hiat Ille conîditionîo lthell p)lainitiff''s arrn N4as

the reMut of pilis.
1The .ond(itioni dit the amil (.;Il 1w cxplaincrd only by the re

Mence ini the pulitf's systeli of tubrui inism forti ;ai
up) tf) thle prtsuit tilla Ilhe voiioniii of, his arin is such as, lv

ainount to copcedisability witiui thw imcauing of thev poliwc
The plaintiff's injniry euieyprcue lmn from dioilg anvi

pealwo.k oni thle e.,e, e-ar, nose, and thotwjhis thei
ttig that 'onistitultes total disability within 1111- mii ngiii, of thei

polivy.
But it was saiid that the boifly iinjury did xîot ruiide-

pulndenitly anid exlsvl falotheri canus, in his toltal dis-
ability ; for. Ille diseýase whchl Ilad initervenled, amd whiulh was saidi
to be, bo sote extvnt at any rate, respousbe fhr the present con-.
ditioni, was aniother. vause within thle imecauing of hile policy.
This is tee liarrow 8 readinig of the poicy. Til uerlsi
in î1le systein wws iarmndess uiii, as thce direc.t re(Suilt of, 11he
accidient, il. was givvn ;111 opotnto heconte actve Ths
discasud condition wýas ilot, mliîepncî and o1utsidv cause.
but a oonise4iuence and efetof the( accident.

Uitefrenve ho 1. oylu fir IiIruwni v_ J"h WtonLruîc,19
AKU 1.

1T1w gurînis preusent lui Iclaleif' blood arcv neti diffet-l
ihi Prineipe fruni hIe septie germe nWih originae putrefctin,

everywhure1pesenit wheuvi conditiOnS aret Miot eîîtirly asptie
and cannet be r'egardedul as otheri calises init(ýerening te living
alboutI the iinjury. Their lodgnîeîîlt ii Ill wounidcd tisane is as
iinuh Iolîsqun and cffeect 41f îile accgident as the varryin

,if thei ger'nis mbil Ici weould iii Mardorf, v. Accidenit lusuranice
Vo., 119031 1 K.Hi. -)8,4, or hIc lodgxnntil (Of îile gui-11 ofpnuoi

lunl 11W ir' iun 01u th Ucllî eaS. ThiS P is nacrac
with Ilui re 1thington aid Lanashire aîïd Yorkshire Accident

Inurmialic Uo'(), 119091 i KJl. 5)91, felwdii Youldenl v. l'on-
don Cluar'auhe antd Acidn 'o. 1912-13 ), 2C O.L.R., 75, 2S

O.L 161. These Wuhoiieàs arc binding, and are( te Ile p)re-
ferdto Amerrican cases aulii as Penni V, StandardI Lifeý andl

Accidenit Ins1lluriic Co. (1911), 42 L.R'A. NS>53
.Indgîncnt011 forP Icl linrtiff flor thle am11oilnt claiîd win.lu

tere*(St Und VestH.
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MKIPPLETON, J., IN f WAMIll U. JANI'XRV $TU, 11

SASKATCH1EWAN LAND' ANI) IIOMEllSTEAD CO.

MOORE.

rguhrihj -Jde.'219, -497, 502.

Appmdi by the defendant f roni an order of the Mialter SI
Chambewrs, ante 5, dkisiing the application of the defendant to

met aide a WrC of execuition îssucd on thie '21m January. 1915.

A. J. Russel cnow, E.ÇX, fir the dufeniant.
.1. J. Maclennan. for the plaintiffS.

MIu)LE"o, J, said that the miotion was-on the groulid ithat
neo final judgmnent bas yet beui obtaine Yi thi s aion, and i !et
under the j udgînin further dieinC and nomts hadvc been re-
servc (d.' - tpon the argument of the mnnion before th Marster,
anîd un the appeal, the defendant suughî ta urge PHte technî-i
ca1l grounlds of jsupposed iri-vgularity iii the plaintiffs' peroeed-
ings; but counsl for thudfedn eInphasisvNd Il>ela lte-

imorance of adheriîîg strity to the j>re iions of thu Rulus,
and e'ould lint heoe, eoîlini if thu strictprvsin of, Ilhe
lzi.ules men. inivokud against imii. RZule *219) provides that -a
nloliee of motion ta set aide a pruceedinig for- irre-glaityý shial
spiceify the rru1it omplailled of' and tlleojcin in.-

ti-nditcd to be inisisted on.- 'l'lhe defenldant should, threoeb
contid te the groui aleged in hi notic of motio.

The judgxnent in the amidon uns Jiat mel drawun, and %%as flot
in ancor-danice wihi Ille judlýgilintl aýs pr>dIIOtnounced but the( Ap-
pedllalte( 1iiiojad hcld that thu judgimnent as issuedi bouud the(
parties.

By vclause î it %vas provdd thatl thu defendant should pa> to
the plaintiffs the amount which should be fodund due si thum hy
the Master in Ordinary forthwith after the confirmnation of the

Matr8report. This mas a judginent directing pstyment of
the amiount te be asStand s son as tho Mastvir's report

acertanilg it had heome onirmed. It mas tru that, by a
bler clause of thev Judginent, further directions and the- questioni
of costs Were:. reservcd until afer. Ille Matrshould have illade
Mos report; but tUNi di! not make it necevsita;ry te) have ani adjudi-
cation uipon the questions reered watever they illight be, be-
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fore the~ sPerite adjudiiatioi foind îni clause * oulid bue etu
forced.

The Malster- iniide, bis report, aind« it u;is iluly tled. il %wý 11-tu
4lloWed to be, eonfirnqd 11- lapse of lime under Rdue O. fori
notic of appeal une sprvcd; but. upon thu appeal beinu dis

isdthe reor itenl "food volrmeliod, subjc to illy inltr-
erneby th14 Apelae1ivisioiîl uponl ani appeill dulylaneed

IBefore( iuly appeal unis liaunlehcd, thle ex uuio ia issid p)ro,
perly Ss' lid-a-lilt ni s plec ili thfe SI sheriff 'S hlinda.[x Af the iI

excinilws il) the( shrif' ands, ail ilppeal unis pncu
with somei Succevsa; but thlt appollant did flot take thev step ro

vid(ed by Rule 497 anid super-sede thie eut-iion bý'ldîgaer
1ifiate f rom the Reg-istrair of thev Appellate, Division.

The Matrin ( 'hamilbers dhirectcdl thait thei aionii of thet ex-
eution Should Ilie rucby Ilhe almount by I hie tht' fildingL

of the Master, in] Ordinaryý WaLS redueed ) upon apptd. ( 'oun1sel
for. the de(fendaniilt said that hit did flot dosire, tbis; anld, if hiesw
Uit, Ibis <'usv might 6.e strieken maI of the order Ieavnge x-

etinerevdîtor tg) rduce the nîounit for. whiehI theexcuio
vould bec enforeed by the' propvir sumi, by giving the shlerjiff a
prloPer, 1ntiier or the rdtion , ofi ht1ovr pon the( appeal.
The'anednn of the iexceu-tiojI is it the proper. lincthlod of
briiging abholt thiS reSil for' the( exetin as properly îssaued
for. the allmunt of the juidgmenîi as il then-i "food.

The teehileal objeetionis taken, andlidd froin vonsideral
lion,. gid nlo iapprar ilu have\( ;1l Suhstillee.

1llpont aL mo1tionl 19)xtn the tlme for)I tiltli , he dfcndll-
it set up[ t01V itec of IhliS ;14uio asa cur for the

plainiifs' diaim;i amili to attcllpt n10W to etil alside pidn h
%vel ws al distincti piee of bld faiith.ý

MIIi>lETý'oN, J., lx ('IMWS JANrACY 8T11. 1916.

('riwinuli4wJ<n tl PlibUc Mot, --- Crâimil Codc, siri
1105 11 ' y iUisc Irenve of (j il o~r more Pc-sn Wil.

fuli' 2 ?mnd nt()l o f 1Il fi)rmaet ion.

Moigtiion by Flrnr lifford to qunsh her convivtion by thé.
po Mawoistat for the, ('it of Toronto for eoilamittingr lin iln-
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de"t'n ad' Îu a Publie Plat'e, eOilliUM- tuo sm%' 205 of the (s'runinl
I'Ale.

T. C . Ilubixiette, K.C ., for fle apIeIirani.
Edward Bayly K.C .. for- the 1 r u i i.

M neu>LrroN", j., said t hat the aelu' t ýet w as a m ornait u Ill ;id verJ
tised mnassaýge, treatirenI. The evdîtediseh>sed ihai ibis u:as
a Iinere. eloak for lga îlrnnralitv ; and Ihai. iplon theg 'vil
nless foir the C'îo~ guing to, tis .onat' esdn aitboni
able' ueegaît u'a4wa uîîîtd bw hei'. NOuung, Ise

Was resnt.and u itness and the. w ornait un ere h Iarties-
lu Ilhe idet aet1 depse .

The information uas ;1ett'.e.a il onîiltte lu t' lîaî'ge ilha
the wit unas dune -wdilollp' w hit-li ik eieîta ps , 'h
nesse-y ( 1904) ý S 'anu. ('nl. (les 136: lis v. Tupper (1906).
Il ('an. Ur'imn. C'as. 119: ; Res. v.ý Barrei ,W MA. Il W a.I 'rirn
ls. 1. This dewt oee,~as vinrablo bý aluendîmient. f'oi,
thli v idlc Il oubledlv diselo(sed the uilfull liallire1 lf tht'- .1

Seetion -20.) cif the C riînilial ('ode praides: -Eel'v une l"
qult f an fece.. hdIl uiIflfIl ini the' preM'e- o1f

(ele or 11ort'( persons does ;1Iuý itidevelt te ci iany itlr l h
the pliblh' have( ori ar1-r1ltdl ha\(- ale1ess. ' The b alred

,Judgo Said thiat he, uns drienlu tih le g-onelimon that the imi's
imndut Puntplaned i' of w s nitu ilhiiî Ille staiwie 'l'î( 1w o

paties tu thte uffene, and they mily. unir' pireent th Oct.alur
lines flot amiii at the punîshinnt it' mf a act uft indeeevnt' înis
Ihere is sonie third pesn î'eet aithv tne ,f Ihe eurce

Re ,rnc t Stephen's li)gesi, (;th cd_, p. 112; lign v. Wel.
lard (1884). 14 Q.Bl) 63: Thaliin;tn's ('ast (1863;:), 1. & C'
326: Rex v. Coo>k (I11, 27 O.I.R 406: Rugina v. Wamtsoiî
(1847), '2 Cox ('(.376. 1-lliot 's ('ast'f (ý1861' 1,. & ('. 103.

Ungler the sevtion referredi lg), t he adt us puinishlablie mnly whle il
geigîilmitted( in] aly place lau whith Ihe plublic- ha\v eor air' per.

piil t av acerss. \At-ienti is glrawnVl tg, this. i the'hp
that Parlianieni Inaly msee ft tu alneîid the' staluli' b hiating tht'
11h1raseology af thle Englishi slitat 14 & 15 Vic't. (-IL 10, se. 29.

sei-on 205 llay wvell 1werpee su as to incelude any lac
fi) whivlh the publie have access as (d ight or by the invditi
orgerl' so of Ille 0uwner; an11d the mlagistrah' wvas itlNtifil'd ini
flnding that this Tmssage parlour, t4i whivh appamrcntly ail ct>nîcrs

wvrc adutlitteil, was a ple ta Mhich tht' publie ''ar' sriite
mehve cess.' ihnlm taut
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But that is xiut suMijnt to suiain the (oiwiuthion; il is of the.
essence tif the of~w'that it shmuld ]bu qmonmitteýd "in the pre-
suncu of onu or ilore persons ; - and t his is liot sat istiud b> hl
ing that the miai mho partîcipa in thu offnc is -a pwus

eotnpltdby the statute. 11. isý 0unuugh that Oflu pusi
should bu shuw-NN Io b prusuit, but il rmés bY a purso chobr than
thome engaged in the offenue.

Order nado lusi i th ovuion. without cosIS. and til Il~
protuu-tioni to the nînagistrate and others.

MIDIEOJ., I(IIMt*.JANI'ARY WriI. 1916.

REN v.CERALI>.

(!rilhiw1 au.' Indv< t At - m&bice N C rimil Gode

sev. -205-- ifU -mnmn of Information-Pum of
UuU"affor somc Etjideàwc Taikoe -le / ite l'rceço;ct of

une or more eso.

M~,otion by(lnviv (Jerald to quasli hep vomivirtion by the
Polire Mi trate for th0 A'ty of Toronto for an offenue similar

tu that iii R&x v. Clifford, aute.

T. C. Robinettev K.C., for 111v applîcanit.
Edwrd ayl, K1Ifor. 11he (rownl.

MUWETNJ., said thlat this, uase differed frolil Rux v. Cifford
iii thal, afler soutle evidunlu haid bven givvdn, thu applivant

pleaed guily."The information waS defectivte ini that thc
wokrd "wIuI"was oînlitted. Ilad the plua biuu to tlle iii-

foýi-maltion bfor evidenre was takuni, the oonviction imist have
bueenqasel for lin ilmeud men]t-lt vould flot bui iaide; but thc

evidunue takti justiflcd ain amnundiiint whieh wuduphold the
eoniuiom.The appiuanit, hlaving pluaded 110111,' oud plot

ulow set fil that thv offenue watt plot vommilittud iii a puiblic place
nor thait il. watt not in the prsee ofe onel ormore pursons.
This watt allegud in thle informlatioin, and thoe pleaid of 'uly
adznittud thlat wvhieh wat viharged1, and brouight the rase wilin
the' words1 or thui statute.

M1otioni dismissed itih cops,



RUAKF V. Il lLkuR>

LKENNox, J. .1 WX1RY WCJI 1916.,

ItOURKE \-. LIALF)11I.

Liiiiiti-Order 1h iuringi wyPralR oryMn<
Paid oei byj rimmt.ý < Cift, i( Ia ii'~ pfn Ordr of
Lumiltw <JS e umrs(diel- 1 rit Rof eciry of
satitY-Onîrs Ev1idi0mc (hifts1hcrl1'i iiit
of Extate of <on Ioi eAcut(oçs

Acvtîgi hy Michael 11ourk. anil Ignialils liaiford, cutr
ofi the will of James 1?ourke. dveeasc, agahins t iltin l
ford, soui xoeutrix of th0 wvi1 of 1)ennis A. Rt>urke antI croi<
James Raayîuond llourike andi Mary Mvitrido, fi)r aj aaccotii.

( h 1110]GU JUne, 1908 OU~ order IMS matit dc nig dainus
Rourke tu be a Imrson of tunouîid ini, anti 1)nnix M. Rourki-

wass appuinîcti Coxniuitc of bis per-sonl andi estate.
At the tinie the det'la1ration of, luinae;awfOtt Jui

lklurke was ini an apylm fothe 1in lsane; h wi ýas ieagt by
au uxaler of the Inspecter Jf I>imoxs anmi >uli tW 'aies "n i liv

lut %%ch 1910, anti tb"rt'fter until lis (bath, mi tht' i ltI
4eveerilber, 1913, regided in thc Iloilsv 1f i>rov.iduno ai odn

Ile wvas thien mnore than 80 years old.
1>ennis M1. Rouére, the eoiiiiiiite dieti on thv 4th1 -1111, 1913.
The avtion \was brought to eoînpl the vrtaie or the romittee4
t o un For inoncys of thu estate of Iaines Roulrke said Iu

have bi-on iinaproper-ly hiandtil over by te vot>îuxitteu to lis son
and daiigugûŽr the defendants Jamnes ayndRoreanti Mary

Me ide ni pursuanve of oresluiin sigltgi hy Jalmes
RoÀurýke, a.ftcr bis dlisehiarge fromn the asylum.n

The atin wvas trieti without a juryv ut Sandwich.
F. 1). Davis, for the plaintiffs.
M%. K., Cowvai, K.C., and F, A. <'lvary, for the de(fendaniLits

Rourke amti MvBrid4,.
A. Il. Rodld, fur the defendant 4Uhristne laîford, exeutrix.

Lx'NOx, J., sa.id that, after the mnaking of thle order. of Ilhe
l6th Junle, 1908, trewas nuo order of the C'ourt suestigor
vaeating it. The eoiniiiee dir-cctly procurud il) th'ift 1,, hi,
mom; lie prnpted bis daugliter tu iippiy foi, tht' gift te bier; i

ieoneu-rred( in both; ani he païd the inonley ili oth rusesx ont of



the aira1i~s he held as eonunilteie and trustee.11 li ad nul ae-
courrec 10 dhe ('onrt for the8e( iii)neys ; awd ]le \\ as moi relieveti
fronm offie lw di>«'harged hy any order of the f ori.

a tes(, alit-o donor i sbwm to have been ineompelent
at any lime, the ollus of poigroenor a hIued itiltrval i
east lipon tht' per-son seeking to, lu)pld a subseqllunt gifio li1e

( 1et roomn v. Thlomnas (ll'S29> . 2 llgg lvIe. Rep. 433 44.
Nt ing ivs inole il(,'rrilct of, thu. Ise l pt

whehJailes Wuk vsdisehar-ged froniheayu, hund
the eeSWA"m t il %iias sale t, allow hlm lu ive o1lbside thec
asp lum.

'111h-ru %\as nu)idej fiu slisfv thu. earni-d J udgu that, as
a rinattE.1 of faot, -Janes llurke uvns uf soued mmnd lwr apable u

(dRealinig with bhis prupelty I t Ilme ui( ofh11 allugld gîfts or, al
piy time suilsequent tu Jmun, 1908 Th dfdantsd had fAIe

tu) prv uhs rovrin the legal seîîst, f romn his mental ieue
thou1gli it %%as po.ssible tha1t Ilis oondition impruved in soine

Refeenuelu]l ri. Walker., 1 190)5 1 l 'hl. 1(10; Re Robinson
(1910). 1 O.W.N. 893; ln rm Dycv Sobr (1S44) 13 L.J. Ch.
335;: Ex p). >italey ( 1750) 2 mVes. Sr. 25; l re Bhaek mon,
( 1863:). 312 JA. ('h. 43fG; Martin V. Johulston ( 185),ý 1 PF. & F.1
122; àeguoni v. lkorrett < 1859)1, 1 F. & F. ri1:3; Ex p.ý Wright
(48:3), 1 Vern. 155;-) 11all v. War-ren ( 1804)ý, 9 Ves. G105, C6 1.

Therv was no actmi bail faithl on thle part of vithler Ille vomi-
miteor Ilis Soi r a ter alId the'y Shlouhi null b ere l

pay vuits.

Judl(gmenî dehîri thlat the. allegedi gifts fi) thedeedat
Jaies lýItayolid Rourkek amui Mary McBride were alnd ame nult
and vuid. alld thaut tle estate of Demnns M. RoUrke is aceount-
alte for thlesie ilolnys to the' plaintiffs.

Nil <osis againsi any of the defendants. '1T)I lintiffm to
hrav(, thvirý rosis. upon a solivitor and client basis, out of the

es (i f *ae ore

TUE ONI'.11?1t)



t tI'I.I~ ~. h hl.KKK SQN.',

IJENcOX, J. .181'I'TS'Ir 1916.

( 'AILIN v. AKR SO.

MVut r und X< ruini-Jnjury hi Si rtwed- "St rvi c, "f* lVrk ma
T~ »iporL, i or Ilire o iwl o r'' -I(f~iti uytii1e0' (int

Oterld~ ider 11ork)meu CupE Irui fo c, A <n#a)

Ji e . 2-- L'.1r1lusion eif mtc io q ' . 1:; D 1 0 , hi.,u ('nd
iion of i rshol q ofr1 Pfue ocntu ~up
ton of si~ç..

The plaoIn, a teainser vîouoMd by UcruNc% i ii & Sons,
wssent by thew~ to maork iii the yard of tCe dekuiism a iAh bMs
emloyers' ieain and, w hile there, hv w as to purfori sueh su'r-

virus in the Nway of team w ork as Oie dubfelnlîs rnieht require
or direct. The plintiff was in4ured Whih'wl ri ini t ht de-
feudunts' yrdp. Ip mreaoi of their ngicwas Inaltgel and
broughit thlis aution to rec'over daîtiag-es for. bis inljuil'c.

The artion \was tried witout a jurx ai SaldW ih.
F. C Kr, for the linii.

. . Gor o. teefuedants.

11N NO X, ., SAIdI tha thIbsi' of tht(' 0,111p[ ovr tt'aiîig
.waid o the eharer dcseribcd in Hlam M0 of selhdu 1 tof the

Workm Cn' 'ompenîsation Ad.- 4 (IOe V Wh 21 t t.h tIl d uit

aunie Muniî the clases Mf t rd or b)usiess eîulowraed i Nphodu1v
2.

Thev plaintiff u;ls ''a w orkllaîi wowsr îusac liijoira!riI

Jqet r hired to nother'' by bis emlyrandI Nevin & Sons

Iotne o be bis iulonyers. as deie yset'. 2 )ftft
Aet.

The dlefendants raised thle quiestioni wll heht ph'lailit xli

eoluld niaintain this action, orl w'hether hie \%as liiiited to oltaili.
ing comlpensîitioii as a servat of Nevi & Sonxs Mî Af tht' at'u

dent fund.
Sei-tion 10 of thev Act would not h1>the pla;intif;ý ftor tle

emiployer, if habe, 'a noir "individually Hable'' theu nw ls
refer te thv liahility of the emnployer (>f 11h0 ela;ss t'nredin

sehdul 2 nly; ad. (moi if se. 10 applie.s unlai Woolf

.itjll lie for copnain and tiot foi. laniaees reover:1bh' by
atio. Secscs. 4. 5.

!ecio 9 irnvi<1es that ' whcn ani auvidlent haj>pexxIs Ito 'l
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uorlcnan in the course of his emnplovnent uniie such eium
Stanles a', entitie hua . . to an action againsi somn litcrson1

othier than his employer,'' he mi have the alterniative of ain
action ; but here there wais at most a failure- on1 ifie part of th(-
difendants to provide proler and adequev iachine, plant.

oreqinntind, u-hatever co!nmonl law\ liability thlis miight
irat (4cseo injury t e o0f thir own vmployes it Mdn
create no direct liabilifty foi, rnJury te thev plaintifT where. a,
her-e, the revlation of employer- and emlyddid flot exist. It
uns net anythng ini the natur of trap) or- 1itfall giiga right

of action ini casi. of injury to even aial licensce.
The voiinînon law obligarution to provide adequate equipunt

orl puirsue a prolwi, systeni iýs mot a gncrl obliton but a
drt arising rat of enone ho prmoee wvrkmn and servants
f romn unreuisonah1ie risks,

Referec bi Cory & Sons ILiinited v. Frýanoc ewe & ('o.
limnted [ 1911 ] 1 K.B. 114; 1ilbr' Lawus of Enln.vol.

20, par-a. 4'21;: Ntlroiiie.y v. Todd, f 19091 1 K.B_ 1G5.7.)
Skates v. Joncus & ('o., f1910]12 K.B. 903(.A)

No otheri irovision of the Aet affords arn' arui n n
favour- of the pitif;iT and sec. 13' delaestat noii actlion
shahl lie for. the rcovery of the compewnsation . .. but al
dlaimls for. complensationi shahl be heard and decteriniied by the
Board.'- Sec aliso sec, 1-5. The p)lintiiiff',s rihs f any, are te bc
u or-kedi out inider the provisions of thie Act.

But, aiside. altogetheri froin the A\et, thc plaintiff was flot
cnt fitle4Il to rcerdamnages b)y acetionl. Leaving open the ques-
tion u-hat his rights înlight hie against his enîiploye-S, uipen pro'(-

(cee9dings takenl unlder the Avt;ý the plinltif,. 111on the evidene,
colild flot imaintain thle aetion againet the deffendanllts> le knew

of, 11h4 defe-et whieh eauised theg injur-y to imii, and muilst bo taken
te av voluntarily assumied the i5k, with at knowledge and

appreciaiot it-h Ywus tHe autho of his(m o n misortue

Actin dirnis~ed ithongt coïss



CANADA) 7' II Xl LIN lS r. Wl EbI,'. Cf),

JACOliS '. OîASISCO ITn-RroN J. -IAS. 4.

l.ate and Servant DLiniésal of Serra,- .1ction, fur )Aim-
uges for M'rongful Di.~« idnpof Fu4 f of Triol Judq iiil
-Artion foir damages for. wrongrful disniSsaI, trivd thua

jury at liamiltHil. Thc plainitif alee thlat huv was nloe
liv the, de-fendalits foir a terin of -- )ar froin theu tsi April, 1P1U
ai a ealar of .$lA0 per un"u and tW hY %vas te reeiven in

additiokn, a bouHf au Shanes of thU full Imidup comn stwk
uf the defendants of the par value of $100 for vavh share. The

deifendant.s deied 1tie lve ag-reemnt and pluadud thle
Statuitc Hf Frads.Th earned Judgei ilnds. up1onj the eien
that 11hv iirigwz ýas bv the monti ; thlat tic plaint ifi w l aid
a tuonih 's slary ili addition lu his salary for ir tinte( lie- s( ru -d
t11:1 the, plaintiff mas given 10 shar's; of stook; andi that Ilu

scirerd for. lessi Ihnwo years, but more than eue par Acion
disnrisvd with cot.D. 0. 'aimeron. for tie, plaiintif., \V.
Bell. for- tht' d0fendants.

'~ D~STI XMSIIII' LINt IAlUI) V. CTE. o, oW (%SA DA

LimITUI -D IUT'rO, &. JAN, 4

<'o trCt (arrie rs Act(ion ine. for rqh duto o

Siiiu for Ihn< '<sF,iliil fo Provo aae~~ngut for
A1moilet PDi for Fri iqilt u'itholif Prcjtudic fie Ftdro Af lioni j

During 1913 aloi 1914. thv plaintiffs, voinimon carriers, varricdl
ia lare qantity- of iron11 antI steel1 shiiped'I by th(' defvndants and
cngnseld to di1spros ir1ns, and corporations at diffurunt

ports. After th(, -losq etof nav1\igationl for' 191:3.difrnsaoe
btenthe, parties ini reference to 1-aimls put for-ward hy thev

dfenVdarLts againNt the laintis for losse's ecuob y thev nlei-
lgneof the plaintiffs. There-( wverv eoitor but Il( finial

tittomntwas, arrivod at, A tm rayarrangentl %vas mlade,
as shewr by a letter of tic 29th1 MTay. 1914, writtenl hy il]( plaîin.
tiffs In ther dufuelindits ;lý follos I ncneain of peur pay1ý
ing our fright PUl for ti? year cnIu ieof naiaion. 1913,~
and 0our in1ability to pýaý cerýtain of youlr Wam V w
herebyý auithoris ei tlo te reain frein f rvight (-harges due uis for
1914 a sufcetarottg)ueryu unettle dimtj alglinISt
u a. " This was aeetdby thn, defendants, anid the, fre-igýht
charges for 1913; were paid. Thv plaintifs- oountinlued te c-arry,
ponds far flic deendants durine the scaseni of 1914i andi th(%
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dcfcnt-ii paid to the pIuitifl«, lairge aminouats on1 avmun(l)t (If
fruighteanig8 but thcy deduoted $750froin thue î1lollt 10
which the, plaintiffs would haive bein eiticid buit for Ihllue

nient. The plaitifns suti for- thlis soinj mnid the deecaî oli
tendetid that theyv were enititicti to retain it until their \%1,1'1wer
settic(1. The actioll wasl, tried \wîthioit a jury eit iaîiltoni. Th,
lce; ie 1J u %Jge finid 1s tha; it a . -e; s onabi1e 11 t i ine h ad 1,laî») ý4 -d heor t îi-t 1
elonllCiiiceinlent of this aotion for the defentiants hitt. bil

their l.lai [lis; that thleOtter of th 219th Mav, 1914, a no bai, i,
the plaintiffs' rcovcryý and t hat the defendantS are idebtvd

to the plaintiffs lit the sum of $7,500 foreigh trig >
seaison of 1914. .Jdnetfor the panisfori.~& wiîth
interesi t theil( rate of, 57 per n. per anini f ront thet d1ate (
thie is.sue of the writ of sumîniions, ani withi costs: but1 withoit,

reuieto the defenldants aeti right to roerdaiînages-
flrofI the )litifsil" for- any breachi of 1otr ) *bv the plaintiffs
ori as thle resuit of anly neogligence bY the plitiifs for- whivih they
ma v be Iiable. R. I. Toweris, for thei plaintifrs. GI. L.neh
Stauniton, K.C., for the defeudaniiit.

vnfý. iV Barros j.-JAN. 6.

('un ract 4rùî i't il 1r(, d ýf Jo ir De ih of,$.t
l'tO n finq ldiirtr Qw'u WehrttI.1 j Actionfo

Siieil. erormnc 1*, of11;11 ad al geti eontraci to puyý Ilw p1lintf*
for. servives rentiedretilt her istr HEdul P. B1ly. \\Ihu dicti nî
11testqate b dufiendaniit builiîg ilb o1ilv chulti anibc d1 iusw
tor of tht' e>slitt of tht'w intestate. Thev eonraî lgeti h% thp

plaitifwasthat if ',h wolild go aaitij reid itIlh br ist
Edi an1il c le or lier. H'dithi %vould giv fi, thw plintiift onc

hialf of thev vstat. (If whiclh she (Etih shut depssse
Theo plaintiff averreti 1erfoma,1 of heri part of thel otrct

lit the alternlative, slhe suglit eucrto or cmesto
aLS tapont il (qualatuu rcuit. Thl, autifo1l Ivias tr.ieti withaaw a

juryll' «~ lcvIc Th lcrnd Ju said iltha nothing lin the
haeof aL de(finite( ant1 certinf eonra hati e establishetid

flothlilg as. to whc pcfe efrac otid lie arim d,1.
'flic plaitiif did, hocego to Ilir sister 's, at 0he re.uest of,

her itrandi rentier svrvices of vailue to the siite- servives for,
11hvlh sheexeeet rvoamneiration anti for, whiehl Mrs. Bly v

ptctopayv. T111 Statutet of Limitations wals pleaieti so the
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plaiîiffs r'ovur muil I), iiit"! tn 6 years prÏar ci lh- 30d

Supeîuwr.191. tat ling the date. of Ilhe enm eu ntof

tbis aetion. Th u 1tilufo hioh t hv pl ai n in' shol 11w al iluwud

vearS And 1P nioithls. say :>4 ranths, ai $6 a imooih Thié suis

àu a cosu wher m un lo shlolld buasusc on the basis oif

waguS paid lu a -il ilu doinusir servivv, nor luo a si uni gra phur.

nor Io a ulerk lit a storr. Il \\ias thuc oaef a personl doiai,

si.sterlv survire. as thu, plainitif hrsi said, i a plaru Ihlat Ihu

plaintif \\as pleasevih. Th Ie farts would nul wvarrant a find-

meg that thu plainitif '~ \as to ho paid only by legavuy amgi sue sht.

was enlilld lu rerover a sniali amount. Sur Baxter v. Glray

i 1S42). 3 Man. & G. 771. .Julgînient for- ilt plaintiff for $-204.

mith < SuMyt ('ourt ris ; nu sut-uff of rosis. 1-'. G. I>ortur-, K{

alld W. Carrîw. for thie plaintiff. W. CI '.MKul.C.. for thu

defeadant.

%Pmi rç RAh 507.1 -Moi Ik Ihie dufenldants for h'au t

appiv1 front an ur-dur tif Mîj-'TN j.. putng off Ihlu trial (titit

thev *201th Furiary, and ourriug ilht deufuidaliîs nl lu sel 1 tht'

flands lu qluestion lun the muialitime withult ruernu lu hua. Thuv

ord*ur.1 el)liliiWed of wvas iniade1 aflur thle tial of thei artioni had

brun enterad on. 1t mas las." out as in ('hajabers hv dhe 001in

tiff. The ('hief Justice was of opinion that. he her ioder

wsrighlly issilud as a ('hambIeraý or-deri or not, thig, proposod

alptal waS nll> ani appeal1 froin ain order tif a '1ud(ge in

( 'hamberciS wilhili thu îîuin of IIIlu 5)I7. Applivailion re-

fuused; : osts to Ihe( plaintiff lu any u~a.E. 1.Aruntur, Kt

antd W, Il. U'lipýsharni. for thi dfl dns.c Il. rarfor

thev plainitiff.

3; - Pl M, 
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