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THE GRAND TRUNK RAILWAY
CARTAGE QUESTION.

We have received a copy of the judgment
rendered by Mr. Assistant Justice Monk on
the 9th December last, refusing the applica-
tion made to him at the instance of the At-
torney General, against the Grand Trunk
Railway Company of Canada, for an injunc-
tion to restrain that Company from the ex-
ercise of the business of common carters
within the limits of the city of Montreal.
We have not space for more than a brief
summary of the judgment which reviewed
the pleadings, evidence and authorities at
considerable length.

The Grand Trunk Company employ ex-

clusively a Mr. Shedden to collect and de-

liver freight within and near the city of
Montreal. The master carters of the city
are excluded from all participation in the
business of collecting and delivering for the
Grand Trunk ; and conscquently it was
sought to restrain the Company from the
exercise of this privilege or monopoly, car-
ried on in this way through the instrument-
ality of Mr. Shedden. The petition set
forth several distinct charges against the
Company, viz.: thatthey transported goods
for hire from their depots to and from the
stores and residences of the citizens; that
they charged tolls for the transport of goods
and merchandize from Montreal to places
on their line of railway ; and that such tolls
were uniform and the same whether the
goods were carted at the expense of the
gender and receiver, by his own earter, or at
the expense of the Company with various
other allegations, The conclusions of the
petition asked for seven different orders or
judgments, viz.: that it shou!d be adjudged
and declared :—

«1gt. That the Company have exercised
a franchise and a privilege not conferred by
law.

2nd. That the Company have offended
against the provisions of the Act or Acts
creating, altering, renewing or re-organizing
the said Corporation. .

3rd. That the defendants have exéeeded
t}3e powers, capacities, franchise and juris
diction conferred upon them.

4th, That the imposition of tolls, including
the cartage of the goods and merchandize
in and within the limits of the city of Mon
treal, may be declared illegal, and in con-
travention of the law.

5th. That the imposition of tolls without
the authority of a by-law, approved of by
the Governor in Council, &c., be declared
illegal.

6th. That it be declared that the defen-
dants carry on the business and occupation
of common carters within the limits of the
city of Montreal, and that their doing so is
illegal.

7th. That the Company be enjoined to
abstain from using the occupation of carters
within the city of Montreal, and be restrained
for carrying goods and merchandize from
and to their depots, to and from the residen-
ces and stores of the citizens of Montreal.”

The defendants met the action by a motion
to quash the writ and petition, by a special
demurrer, and by three other pleas amount-
ing to the general issue. The reasons as-
signed in the demurrer were that the alle-
gations of the petition were vague, and the
pretended offences not particularized as to
time, place or circumstance ; that it was not
alleged that any person was injured, &c,
The motion to quash was rejected on the
26th April, 1865, and proof ordered avant
faire droit upon the demurrer. A large
pumber of witnesses was examined on both
sides. IIis Honor remarks upon the evidence
as follows:—

« After considering this conflicting testi-
mony with great care, I have no hesitation
in expressing the opinion that it is proved
that the collecting and delivering freight,
merchandize, packages, &c., by the Com-
pany’s carters, is a convenience and bene-
ficial to the public. It must, I think, be
obvious to every dispassionate and unbiassed
mind, that, if not absolutely necessary to
carry on the business of the company, yet
that their system in this particular must be
highly useful to their customers; aud it ap-
pears to me, MOTCOVET, that this opinion is
fully corroborated by the cvidence adduced
by the defendants.”

After noticing at considerable length the
authorities and cases cited by counsel, his
Honor concluded as follows:—

«T am clearly of opinion that the exclu-

sive employment of any particular carter or
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carters by the Grand Trunk is incidental, it
not absolutely essential, to their business of
comnon carriers, and that, therefore, the
Company doesnot,in this particular instance,
stand charged with an illegal act. This T
hold to be true under the facts proved in
this case, in so far as this exclusive employ-
ment of Mr. Shedden goes, T think, more-
over, that this right rests upon prineiples

of the common law, But, by a provision in
the Railway Clauses Consolidation Act, the
Company are empowered to do al] things ne-
cessary or requisite for the more cffectually
fulfilling and carrying out the objects of
their charter, and T jne);
opinion that this is one of the means of at-
taining such 3 result, impliedly granted to
been said that although
this course may be essential in other local-
ities, yet that if is not so in the city of Mon-
treal, where hundreds of carters are ready
and willing effectually to perform all the
cartage in collecting and delivering for the
Company, In point of fact, this may be
true, but in my view of the law, it is clearly
incidental to their business as common car-
riers, and if 80, the Company must, in the
administration of the important interests
confided to their charge, and in their ex-
tended responsible relations to the public,
be the sole Jjudges, whether they will
follow their present system or revert to the
old course of business, They collect and
deliver now under special contracts with
their customers, In my opinion these con-
tracts are legal, and I cannot declare them
illegal. So long as the public at large are not
injured, and do not complain, I cannot in-
terfere by injunction ag prayed for by the
petitioners. "The motiyes of this decision,
18 embodied in the fing] Jjudgment of record,

The motives of the judgment are as fol-
lows :

* Considering that the Petitioner has not
established by legal anq sufficient evidence,
such a case of public interest as is required
by the statute, authorizing the present pro-
ceeding ; considering, moreover, that itisnot
proved by the evidence adduced in this cause
that the complainants have suffered or have
been directly aggrieved to such an extent
s would justify the issuing of an injunction
in the present cage as prayed by their peti-
tion : secing that it results from the evidence

adduced that the fact of collecting and ge.
Iiverin}g by carters, exclusively cmployed to |
tirat effect by the defendants, isnot inj

buf; on the contrary, advantageous to the
public ; considering "that the defendants

have the right, as common carriers, and in
the prosecution of their lawful business as
such, to employ exclusively any carter or
carters they may, in their discretion, select
to collect from and deliver freight to their
customers ; and that such exclusive employ-
ment of particular carters is not a violation
of their charter, inasmuch as the act itsclf is
essential or incidental to their business as
common carriers : considering that no in-
Jjunction can by law issue in this case to
restrain the defendants from illegal acts, Ly
and from which the petitioners are not
shewn to have heen distinctly aggrieved,
and which are not, at the same time, proved
to be injurious to the public; and consider-
ing that none of the individuals or parties
using the defendant’s road and paying their
charges for cartage, have complained in th e
present case, I, the said J udge, do refuse the
said petition with costgs.”

Messrs. Stuart, Q. C, Roy, Q. C,, anad
Dorion, Q. C. Counsel for the Petitioners ;

Mr. Ritchie, Counsel for the Defendants,

—_————
LIABILITY OF MUNICIPALITIES,

—_—

A decision was rendered on the 81st Oct.
last, in the Circuit Court at Sherbrooke, by
Mr. Justice Sicotte, in the case of Harvey o,
Municipality of Hereford, holding that Muni-
cipal Corporations are not liable for the acts
of their agents, but that these agents arg
alone responsible for their own acts, The
following are some extracts from the Judg-
ment :—

“The plaintiff complains that the Muni-
cipality of Hereford, by their Secretary,
agents and servants, caused, prior to Feb.
1861, taxes to be assessed upon lot No. 9,
Township of Hereford, as land belonging to
a private person, and not to the Government
and that the land was sent up from the Se-
cretary of this local municipality to the
Secretary of the County to be advertised for
sale for unpaid taxes; that the land was
sold for taxes and purchased by him for
$3.85, and that he took the deed after the
expiration of the two years. Subsequently
the same land was advertised for sale by the
Crown, and to prevent the ejection of onc
Washburn, to whom plaintiff had sold the
land, he, the plaintiff, was oblized to buy
it from Government for $120. The plaintiit
further alleges that by reason of the negli-

> y Sence and the irregularities of the Corpo-
urious, |

ration of Hereford, their agents and ser-
vants, in causing this land belonging to the
Government to be sold as the land of indi-
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viduals, he was led into error, and by the
failure of defendant to defend plaintiff from
trouble, he suffered to the amount of $84.

The defendant by a demurrer denied the
right of the plaintiff to claim any damage
from the Municipality of Hereford under the
circumstances. Two questions arc raised
by the demurrer, both having an important
bearing upon the working of the municipal
system. It is pretended that the Municipal
Councils are not responsible for the acts of
the different officers they appoint, in all
cases where the duties of the officers are or-
dained and prescribed by the Statute, and
independent of the municipal bodies. . ....
ITas the Statute declared that municipalitics
are liable to damages for the fact that lands
have been valued Ly the valuators as in the
occupation of one party named, and have
been assessed, upon this return, for muni-
cipal purposes? No: but the Statute di-
rected the Councils to appoint valuators,
and prescribed the duties of the latter in a
very imperative manner, independent of any
ordersand instructionsof the municipalities.
The valuators are, for the purpose of valua-
tion, the officers of the law, which is supe-
rior to the body directed to appomt.......
Purchasers must ascertain for themselves if
all the requirements of the law have been
complied with, and if the land can be sold ;
allis at their risk. This is the condition of
purchasing acres for cents.......The letter
of the law as well as the general principles
are decidedly against the right of action as
claimed by the plaintiff. The action is
therefore dismissed with costs.”

Sanborn & Brooks, for plaintiff; Felton
& Felton, for defendant.

THE CASE OF THE KIDNAPPERS.

A short summary of this memorable case,
with an abstract of the remarks of Mr,
Justice Meredith at the time final judgment
was rendered by the Court of Appeals at
Quebec, will be found in the present issue.
Few cases that have occupied so large a
share of the attention of our tribunals have
created so little public excitement. It is
hardly going too far to say that the decision
at Quebec was received by the public with
profound indifference. This lack ofinterest
may no doubt be attributed in a great mea-
sure to the conflicting feelings excited by
the case. Though any decision which had
the semblance of infringing upon the liberty

!

of the subject would instantly kindle the ut-
most indignation throughout the community,
yet in this instance the prisoners being mere
mercenary conspirators, who had themselves
sought to deprive a refugee of liberty and
asylum, no one felt much disposition to see
the law strained in their favour, if the law
said that they were not entitled to be ad-
mitted to bail. On the other hand, the
crime of the prisoners was perhaps not
viewed with the detestation it deserved, be-
cause the refugee himself was not regarded
with any of that popular admiration and
estcem which some political exiles have
attracted. Thus the public mind was to
some extent prepared to accept without
cavil the decision of a competent Court,
whichever side it favoured.

In alegal point of view, however, the case
is one of absorbing interest. Able and astute
lawyers on the bench and at the bar have
taken opposite sides on the questions raised ;
and the learned counsel by whom the case
was conducted, displayed great ability and
research in the support of their views. The
arguments and judgments, investigating as
they did all the cases and authorities on the
subject, will throw much light upon the
law of bail in all time to come.

But, unfortunately, the value of the
final judgment at Quebec as a leading case,
has been greatly lessened owing to the div-
ersity of opinion among the members of the
Court on the questions submitted for deci-
sion. A majority of one in the Court of
Appeals is not as satisfactory as could be
desired, and might be reversed by a slight
change in the members of the Court.

It is not improbable, however, that some
change in the law may be made by the Le-
gislature, which will remove the difficulty.
The Statutes relating to bail, like too many
other parts of our Statute law, are not with-
out serious ambiguities; and it may be
deemed advisable, either to remove some of
what were anciently called enormous mis-
demeanors into the class of felonies, or to
make exceptions of certain misdemeanors,
50 as to leave it discretionary with judges to
bail persons charged with them,
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REMARKABLE TRIALS IN LOWER
CANADA.

No. 8. THE BEAUREGARD CasE,

Among the criminal cases which have oc-
cupied a large share of public attention, the
trial of Beauregard for the murder of Ansel-
me Charron stands out prominently, both on
account of the great number of witnesses
examined, the length of the trial, (extend-
ing over eight or nine days) and the mys-
terious circumstances surrounding the com-
mission of the crime. The victim was a
well-to-do farmer named Anselme Charron,
residing at the Parish of St. Charles, about
two and a half leagues distant from the
town of 8t. Hyacinthe, where the murder
was committed. The only apparent motive
for the murder was the desire to obtain pos-
session of a small sum of money which An-
selme Charron carried on his person. Both
parties at the time were considerably under
the influence of liquor, but though suspicion
rested on Beauregard, who was.last seen in
company with the deceased, it was not till
some weeks had elapsed that he was arrested.,

The murder was committed on the night
of the 2nd of April, 1859, and the circum-
stances may be briefly traced as follows :—

About nine o'clock in the morning of Sat-
urday the 2nd April, Charron left home with
his horse and cart to go to St. Hyacinthe,
which, as we have already stated, was situ-
ated at a distance of two and a half leagues.
A little boy, a n.phew of his, stated at the
trial, that on the morning of that day, he
saw the deceased dressing in his room apart,
and before he left he went to a small box in
which, he kept money, and took out two
rolls of paper money which he showed to
the boy, as he was in the habit of doing in
order to instruct him in the value of bank
notes. The first knowledge we have of him
at St. Hyacinthe is that he was seen drink-
ing in Ducharme’s tavern in the early part
ot theday. Hencehe wentto a tavern kept
by a man named Guertin, and in thijg place,
Beairegard, the prisoner, was seen kneelin
by the side of Charron who was lying ona
sofa, and engaged in close conversation with
him. A man who owed Charron §25 here
joiped them, and the three having gone to
another tavern, the debtor paid the $25 in
the presence of Beauregard. They then
went to Laflamme’s tavern and had more

drink. Among other places visitad by
Charron that day was the house of a man
named Ewing, who paid him $45 in bank
notes and quarter dollars. About half past
8-ven in the evening, deceased was seen at
Ewing's house taking tea. About eight
o’clock, a person with whom Charron had
made an appointment for that evening at
Laflamme’s, saw him standing at the door
of another tavern. Charron proposed to
him that they should go to Guertin’s tavern
and have a steak and some oysters. At
Guertin’s, Beauregard, who appears to have
followed Charron with considerable pertina-
city, again joined him, and called for
liquor, which Charron paid for. Later in
the evening, Charron, who was by this time
in a state of inebriation, was at Laflamme’s,
and left that place in company with Beau-
regard. Bome policemen who met them,
observed the prisoner holding Charron up
by the arm, and asked him where he was
going, Beauregard replied, “Don’t be
alarmed, I will take good care of him.” The
policeman stationed in the street then obsery-
ed the two going in the direction of the
bridge known as the Biron bridge, and
about fifteen minutes after, Beauregard was
observed coming back alone, breathing hard
and walking fast. One of the policemen
meeting him inquired where he had left
Charron. The reply was, “Oh! he is quite
well, he is getting on swimmingly, like a
hat floating on the river.” Beauregard then
went to Laflamme’s tavern and ordered a
treat. Before this he did not appear to
have had any money. Then he went to
Pourrin’s and stayed till such time as Pour-
rin said he must shut up his place. There
was nothing to show whither he went then.
His daughter stated at the trial that he had
not, to her knowledge, gone home that night.

The watch found in the pocket of deceased
had stopped at 13 minutes to 11. About
this hour a party playing cards at Marches-
Beau’s, on the other side of the bridge, heard
cries from the bridge so loud as to attract
their attention, and they opened the door,
and looked out. The cries didnot continue
long and the party returned to their cards,
On the other side of the river, another party
playing cards was also disturbed by cries of
murder, and they went out and inquired of
their neighhbors the cause of the cries, These
incidents occurred about the same time cloge
upon eleven o’clock. A gentleman named
Nagle also heard cries of murder from
the bridge and rushing out went part of the
way across the bridge, and thought he saw
an object moving away, but was not very
sure. Another person who crossed the bridge
that night, met a man on it, and it was
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proved that Beauregard subsequently asked
Guertin if he were not the man whomhe met
on the bridge, thereby admitting that he
had been on the bridge the night in question.

Nine days after Charron disappeared, a
friend of his who lived in the same village
went to St. Hyacinthe, and ascertaining that
Beauregard was the last man seen in com-
pany with deceased, sent for him toa tavern,
treated him and asked him what became of
Charron. The reply was that he did not re-
collect. The other then said: “One of the
policemen saw you and the deceased togeth-
er; he spoke to you and you answered him.”
The policeman was sent for,and repeated this
statement in the presence of Beauregard ;
but the latter on being again requested to
state what e lhad done with Charron, re-
iterated that he forgot. This refusal to an-
swer obviously raised a presumption of guilt.

‘We now come to the motive assigned for
the erime. On the Tuesday preceding the
disappearance of Charron, Beauregard had
applied to the municipal authorities for a
tavern license, and had been refused. He
then said that if he had money he would

et a license, and on the Monday following,
he stated thathe had now money enough
to get one. Besides this, there were other
proofs that he had come into possession of
a sum of money.

The body of deceased was found about a
month after the murder, at a distance of 15
or 18 arpents from the bridge. Onthe tem-
ples were contusions, and the injuries were

. stated by the medical men to be multiple,
produced by repeated blows, and might
have been caused by blows of a skull-cracker,
such as Beauregard was proved to have car-
ried about with him, The inference was that
the murderer, after inflicting repeated blows
on the head of his victim, had thrown him
from the bridge into theriver. On the body
was found altogether only $24, shewing a
large deficitin the sum which it was proved
that Charron had received on the day of the
murder. There was no proof that he had
made any payments during the day, nor were
any receipts found on his person.

There was some additional testimony of
a direct nature given by one Lusignan, a
man of ill reputation and a drunkard, who
had been made a confidant by the murderer.
Very slight importance was attached to this
evidence by the Court, and therefore we
need not dwell upon it. He stated, how-
ever, that Beaurcgard confessed to him that
he had burned certain notes on foreign
banks which he had taken from the person
of his victim, and it appeared from other
evidence that Charron had received such
notes during the day.

The trial, which took place at Montreal,
in October 1859, before Hon. Mr. Justice
Aylwin, extended over & week and caused
considerable excitement. The Jury found
the prisoner guilty, and he was subsequently
executed before the Montreal Jail.

RIGITS OF DISSENTIENTS.

An important decision has been rendered
at St. Johns, by Mr. Justice Sicotte, as to
the right possessed by a non resident propri-
etor in the disposition of his school taxes.

The action was brought by the 8¢hool Com-
missioners of Lacolle against William Bow-
man, of St. Valentia. The defendant is the
owner of property in Lacolle parish, on
which he refused to pay taxes to the Com-
missioners, claiming the right to apply the
amount to the support of the dissemtient
schools. The Commissioners contended
that as he was only a proprietor and not a
resident, he was not allowed by law the
privilege of dissenting. Judge Sicotte has
decided in favor of the defendant: holding
that it is the manifest intention of the law,
whether the progrietor is orisnot a resident,
that he should have the right to dissent in
the payment of his school taxes.

The following is the summary given by
the Journal of Education of this judgment,
and ofthe conflicting decision rendered some
time ago by Mr. Justice Short :—

«The question is, whether a non-resident pro-
prietor can or cannot legally declare himself a
dissentient.

«The reasons on which Judge Short based
his judgment were, if we recollect rightly, as
follows: 1st. The word inhabitant can omnly
mean & resident, and the law in giving the in-
habitants forming the religious minority the
right of dissent, had in view residents only;
2nd, had it been intended to extond this right to
non-resident proprietors, a clause to that effect
would have been inserted, or the word rate pager,
which occurs elsewhere in the same Act, would
have been employed ; 3rdly, the right of becom-
ing a dissentient is purely personal and excep-
tional, and should not be exercised except within
the strict meaning of the law. The object which
the latter has in view is to allow the minority
of a municipality to send their children to such
schools as thcy shall approve of,—a reason
which does not apply to pon-residents, who are
not suppesed to have any children within the
municipality. .

“The reasons on which Judge Sicotte’s judg-
ment rests may be summed up thus: Ist. The
word inhabitant does not (in the legal and ad-
ministrative sense) necessarily signify resident.
Many authorities are cited to show that in the
lezislation of England and Canada the words
inhabitants and proprictors or land-holders are
looked upon 8¢ synonymous terms. 2nd. The
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doubts which have existed in this country, and
the lawsuits that have taken place in conse-
quence, show that the word inhabitant has not
always been held to mean a resident. The hon,
Judge also cited (as coufirming the view he hag
taken of the question) the Bill introduced into
the Legislative Assembly with the assenp of
the Department of Public Instruction, and which
contemplated a settlement of this point.  3rd.
The object which the law has in view in leav.
ing every one free to dispose of his school taxes
according to his own convictiong being the re-
moval of a seurce of religious animosity, all
clauses of doubtful meaning should, as far as
possible, be construed consistently with the at-
tainment of this end ; and the concession, like
every other immunity faverable to the mainten-
ance of order and the public peace, should be
extended rather than restricted in its application.
4th. The proprietor, although he may not be o
resident, is nevertheless o member of the munj-
cipal body to which the administration of the
common interest helongs. He has, without
doubt, under the law, right to be heard and
to vote at elections. He is g ratepayer and an
elector, and consequently must have the same
riiht as aresident to choose between the two
school corporations, that of the majority and
that of the minority. 5th. Assuming that the
word inkabitant is used in the exclusive sense of
resident, it is intended in the law to confer on
Tesidents only the right of forming a dissentient
corporation ; but this dissentient corporation
once formed and established, it cannot have
been intended to carry further the distinction
between resident and non-resident ratepayers,
and thus to deprive the latter of the right of
paying their assessments to the corporation re-
gresenting the religious minority to which they
elong.”

CORRESPONDENCE.

OUR JUDICATURE SYSTEM.

Mz. Epitor,—I heartily concur in the
temarks of your Correspondent Q, in the
October number of the J ournal, as far as
they go, and would now agk permission to
make a few suggestions ag to the best mode
of reforming the evil complained of,

I think cvery person of experience will
admit, that the root of all our difficulties is
the system of Enguéte. The objections to it
are manifold,—it is secret, cumbrous, tedious
and expensive,~the Judge, who hag to de-
termine the case cventually, never sees op
hears the witnesscs,—and the witneases them-
selves rarely or never pronounce the actual
language recorded in the depositions, Then
the*number of depositions in many cases is
unnecessarily great. And the griffennage

such, in many instances, a3 to render it al-
most impossible for the Jjudge to appreciate
the true meaning of what is actually recorded,

Now, ifthe system of Fnquéiein contested
causes were entirely abolished, and each case
were tried dgfore a Judge, in the same way
that a case would be tried before a Jjudge
and jury,—not here (for we have unfortn-
nately engrafted on our trial by jury a bas-
tard system of Enquéte),—but as in England,
the United States, Upper Canada, and in
fact in every other part of the civilized
globe, where the system of trial by jury is
practised,—the judge limself taking full notes
of all the essential points of the evidence,—1
venture to assert that Justice would be
more promptly, more correctly, and in every
respect better administered, than it either
is or could ever be hoped to he under a
system so peculiarly Lower-Canadian as
ours is, Not only would the Judge have
the advantage of secing and hearing the wit-
nesses, whose testimony he is called upon
cither to believe or to discard as unworthy
of belief, but the witnesses themsclves,—
instead of uttering their testimon y in a
semi-secret form and subdued tone in a cor-
ner of the Court-room, or it may be even in
an advocate's private office,—would have
to proclaim their evidence aloud, in the face
of the Court and Counsel and the agsembled
audience. Noman, who has ever been called
on to discriminate with regard to eral evi-
dence, can fail to admit the value of the latter
mode of taking testimony and to stigmatize
the former mode as simply barbarous, if not
iniquitous. Then we all know, from our
own experience in trials by jury here and
from what we have seen and heard of the
mode of conducting such trials in other
countries, that the judge would have the
additional advantage of controlling the evi-
dence, both as regards its substance and itg
quantity,—a point of very material moment
in the due administration of Justice, 1
would now suggest in what way, in our own
distriet, our Courts might be organized, to
suit our proposed altered condition,

At present we have two classes of cases in
the Circuit Court, the appealable and the non-
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appealable cascs. As the former can be car-
ried to the Queen’s Bench direct, without
necessitating an intervening appeal to the
Superior Court, there appears no sufficient
reason for originating them in the Circuit
Court; the result being merely to embarrass
the efficiency of that Court, which is one es-
sentially summary in its character. All
cases of this class ought, I think, to be
brought in the Superior Court, subject (as
respects costs, cither in the Court of original
jurisdiction or in appeal), to the tarifls as
they presently exist.

The sitting of the several Courts, in Mon-
trcal, might be as follows:—The Circuit
Court from the first to the fifth of cach month
except January, July and August. The
practice division of the Superior Court from
the tenth to the fiftcenth of each month, ex-
cept January, July and August. The Su-
perior Court, for trials before Judges, in three
scparate divisions, from the seventeenth to
the twenty-third of cach month, and ¢n benco
as a Court of Review, from the twenty-fourth
to the twenty-seventh of each month, except
January, July and August. And in all cases
the Court should be enjoined by Statutetocom-
mence business at Ten A. M.

~ Under such a system I take it for granted
that a considerable number of cases would
be adjudged, at the time of trial, without
resorting to that senseless practice of taking
en délibéré. Then as cases cither in the
practice court or, although submitted for
judgment without argument, at trial, may
yet require cxamination by the judge, I
would suggest, that, instead of their being
taken en délibéré as it is called, the judgment
should be held to be pronounced on the day
it is asked for; in the same way that judg-
ments are frequently pron unced sauf d revi-
ser. We should thus rid ourselves of another
senscless practice, that of proclaiming a long
array of judgments in cases by default or
cquivalent thereto. Then, as to really con-
tested causes, I would suggest, that there
should be two adjournments for indgments
in cases that have been tried, namely to the
last day of the montli in which the Court is
held, and to the next juridical day after the

Circuit Court, (except in January and July,
when the adjournment ought to be to the
equivalent day of those months), and an
adjournment for judgments by the Court of
Review to the juridical day following theone
last referred to. In this way, ample opport-
unity would lc afforded, for mature delibe-
ration in the more important cases, and for
despatch in those of minor character.

In my proposed arrangements I purposely
abstain from suggesting details as to the
working beyond our own district, as I pre-
fer to leave their consideration as respects
other districts, and specially the country
ones, to those who are more familiar with
their particular wants.

In bringing these remarks to a close, I beg
to invite the criticism of yourself and the
members of the profession generally on my
project, as my sole object is, to start discus-
sion with respect to the present exceedingly
unsatisfactory administration of justice in
Lower Canada, and to secure, if possible, a
remedy for the evils under which we are
suffering.

Q. C.

THE IRISH BENCH.

1y the Editor of the L. C. Law Journal,

S1r,—It appears that Lower Canada is not
the only country blessed with effete Jjudges.

We have suffered much, and truth com-
pels to say that certain judges, political
hacks, in times past, have cost the country
dearly. At present we are again suffering,
witness the lamentable appearance of our
highest court, but it appears that in Ireland
they are not in a better condition than we
are.

In the London Times of November 21st.,
is an article in which it is stated that upon
the Commission for the trial of the Fenian
prisoners, the three Irish Chief Justices have
not been put because of incompetency ; they
have been passed by. The Times says :

“The Irish Bench seldom lacks one or
two judges who ought long since to have
retired. It was not long ago that the Eng-
lish ideas of the proper administration of
justice were shocked by the presence on the
Irish Beneh of & judge who, in addition to
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being past 80 years of age, was afflicteq
with blindness.”

It adds that the Special Commission was
resorted to ‘“expressly to brevent the pos-
gibility of the Chief Justice of the Queen’s
Bench occupying the seat which seecmed
peculiarly his own.” It goes on to say:

“It is painful to direct public attention
to the infirmities of such g man, or to say
anything which may give Ppain to himself or
to his immediate friends and connexions,
But it is quite time that truth should be
spoken on this subject, and we are only dis-
charging a public duty by drawing atttention
to the actual state of things as regards the
Head of the Commen Law Courts in Ire.
land.”  “The result is what may be easily
imagined in a Court where the Judge has
become unable to direct, to follow, or even
to remember the proceedings carried on be-
fore him.”

Would that the Public Press would speak
as openly upon the condition of things in
Lower Canada,

It was truly said, in the Blossom case,
“an Irish judge is as good as a Canadian
Jjudge.”

The Zimes concludes its article as fol.
lows:—

“ We should have been very glad if the Go-
vernment had relieved us from the ve
painful duty of pointing out these things,
though we can well understand the motives
which have hitherto kept them silent. The
tenure of office by = judge is a very delicate
matter, and no action of Government is re-
garded with more jealousy than an attempt
to create a vacancy in a place of which it
has the disposal, But, whatever be the
weight of these considerations, they ought
manifestly to give way to a sense of what is
demanded by public duty. There is no
danger in the present day that the subject
will suffer by the subserviency of the J udges
to the Crown, but there is g great danger
that the administration of justice may be
occasionally renderqd inefficient by the pro-
visions of a law which, while carefully pro-
tecting the Judge from undye influence,
leaves the subject at the mercy of the evils
created by an improper tenacity of office,
Few legal reforms would be more eagy or
more desirable than one which should fix g
limit of age beyond which no judicia} officer
should retain his position. In England such
a law is not greatly needed, for the judicia]
Mabour is 50 severe that every man must do
his own work, and great vigour of body and
mind alone suffices to bear the burden ; but

where, asinIreland, it is the pleasure of Par-
liament to retain a superfluous judicial es-
tablishment, some precaution ought to be
taken against the natural tendency to retain
a place of easy work after the power to do
that work has departed.”

In Lower Canada we have several such
Jjudges, as last referred to, and when we see
the stoppage of the administration of Jjustice
by reason of this fact we are led to look to
the Government for a remedy to the evil;
but remedy has been long, and scems likel y
to be longer delayed. ’

Your readers will observe, with a certain
amount of surprise, that the 7:mes has come
to propose “ a limit of age,” such as English-
men have always had in abhorrence, but
such as exists in the United States, The-
ory has, in thelong run, to yield to realities,

Yours,

Montreal, Dec. 8, 1865. T.R. S,

THE LAW OF COPYRIGHT,

A racent decision of the Lords Justices of
Appeal in England, in the case of Low 2.
Routledge,in which the Copyright of a novel
called “ Haunted Hearts” was in question,
affirms the important principle that “if an
“alien book be first published in England, at
‘“ a time, when the author is first residing in
“any part of the British dominions, a valid
“copyright may be acquired in such book,"
and consequently that any infringement of
that right, such as the Messrs, Routledgo
were guilty of, was a piracy. Haunted
Hearts was published in England while the
author was residing at Montreal,

—_———
DECEMBER APPEAL TERM,
MONTREAL.

Owing to the absence of the Chicf J ustice,
judgment was rendered in eleven cases only
during the sitting of the Court of Appeals
at Montreal, in December. In eight of these
cases judgment was confirmed, and in the
other three reversed, In only two cases was
there a dissenting judge. In one case the
record was sent back to the lower Court,
Judgmenthaving been prematurely rendered
while a petition en desaven remained undis«
posed of.
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Apurssions To PrRACTICE.—The following
gentlemen having passed satisfactory ex-
aminations before the Board for the District
of Montreal, have been admitted to practice:

November 6th 1865.—Joseph O. Desilets,
Louis C. Taillon, J.-Bte. Lafleur, John Ro-
nayne, N. W, Trenholme, J. M. P. Comte,
J.-Bte. N. Vallée, Aug. Dagenais, E. H. Rix-
ford, Lemuel Cushing, F, Corbeil, A. Cho-

uet.
4 Dec. 4th 1865.—Michel Matthieu.

Jan, 2nd 1866.—John Francis Leonard.

APPOINTMENTS, ETC,—Mr. R. A. R. Hubert
has been appointed to the office of Protho-
notary Superior Court and Clerk Circuit
Court, Montreal, in the place of Mr. Coffin,
deceased. Mr. Ermatinger to the office of
Clerk of the Crown, in the place of Mr.
Carter, Q, C., who has resumed practice at
the bar. Mr. Brehaut has been appointed
Police Magistrate for the District of Mon-
treal,

OBITUARY NOTICES.

—_—

W. C. H. COFFIN.

William Craigie Holmes Coffin was horn
at Three Rivers in the month of March 1800.
His father was a merchant of Three Rivers
and a Legislative Councillor; his mother
was of a French family. Mr. Coffin studied
law in the office of the late Mr. Justice Pyke,
father of the present Deputy Prothonotary,

.and when Mr. Pyke removed to Montreal in
1818, Mr. Coffin completed his term of study
in the office of Sir James Stuart. After being
admitted to the bar, he practised for some
time at Three Rivers till he received the ap-

ointment of Prothonotary at that place.
%ere he remained till in 1844 he was appoint-
ed to the office of Prothonotary at Montreal,
his colleagues being Messrs. Monk and
Papineau. This appointment he continued
to hold up to the time of his death which
occurred on the 30th December last.

By earnest and faithful discharge of duty
and strict integrity of conduct, Mr. Coffin
had gained the respect and esteem of the
members of the legal profession and others
with whom he was brought into contact in
his official capacity, and his decease occa-
sioned a very general feeling of regret.

ARCHIBALD McLEAN.

Though not a Lower Canadian lawyer, a
brief notice of the late President of the
Court of Appeal in Upper Canada, who died
at Toronto on the 24th October last, may
not be out of place. He was born at St

Andrews, near Cornwall, in 1791, and was a
pupil of Dr. ~trachan, the present venerable
bishop of Toronto, at the town of Cornwall,
After studying law at Toronto, and seeing
some active service in the war of 1812, he
was admitted to practice in 1813, 1In 1837
was appointed one of the judges of the Court
of King’s Bench, and after various changes
succeeded to the place of the late Sir John
Robinson as President ofthe Court of Appeal
and Error. Before his appointment to the
Bench, he represented his native county for
several years in the Legislative Assembly of
Upper Canada, and was for some time
speaker of the House. Though not emincnt
for legal attainments, his opinions were re-
ceived with the respect due to experience
and impartiality.

Is THE CROWN OBLIGED TO STAMP ITS PRO-
CEEDINGS ?

The following case, argued during the Sep-
tember term of the Court of Appeals, Montreal,
possesses some interest.

QUEEN ». ELLICE.—In this suit, which was
an appeal to the Q. B. from & decision of
the Superior Court reversing an award of the
Proviucial Arbitrators, it became necessary to
make application for a judge ad hoc, Mr. Jus-
tice Drummond having recused himself. On the
application for the nomination of a judge, the
Clerk of Appeals demanded that the application
and order should have a stamp affixed. This
demand was resisted on the part of the Attor-
ney General, and the Court ordered a hearing
on motion on behalf of Appellant, that inas-
much as our Sovereign Lady the Queen is not
liable for any duty or tax whatever, that the
Clerk of Appeals should be forbidden to ask or
exact any tax or fee whatever from Appellant
in respect of the said suit, and that he should
be obliged to receive all motions,petitions and ap-
plications made on the part of Appellant, with-
out any stamp or stamps being affixed thereto.

RAMsAY, in support, said that the obligation
to affix stamps was created by section 4, cap.
5,27 and 28 Vic., and that there were two
categories intended to cover every case in
which fees were payable under any statute
whatever. Subsection, 1 of section 4, referred,to
those payable into the *‘Officers of Justice fee
fund,” and the other into the fund created by
the “act to make provision for the erection or
repair of Court Houses and Gaols at certain
places in Lower Canada.”

MEREDITH, J., said that there was no doubt
as to the general principle that the Queen was
not liable for a tax under & statute, if not
specially named, unless some person had a
conflicting interest. He wished to know if any
one’s salary depended on these fees.

RaMsAY was prepared to show that the gen-
eral principle was such as Mr. Justice Meredith
had stated, and be only alluded to the section
4 so particularly to show that there were two
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¢lasses of (ees, in order to combat any distine-
ticrthat might be attempted to be established
Jetween them.

MOXDELET, J., said he had to interpret the
statute judicially, and that he found jt applied

to every one,

a8 to the Queen.

RaMsay, to clesr away that difficulty at
once, would answer the learned J udge by ci-
ting 2 Dwarris, p. 668, who says, “It is the
rule that the King shall not be restrained of a
liberty or right he had before, by the general
words of an act of Parliament, if the Kin is
not named in the Act.” The clause 9 said that
these fees should be taxes ‘“ payable to the
Crown.”

AYLWIN, J., cited the maxim “Ecclesia eccls
siam non decimat.”
Duvar, C. J. The question is simply this,
has a.nfybody an interest in the Crown paying
(]

these

es 7

RaMsAY.—No ;

Montreal are paid wholly independently of
8. He was quite prepared to admit.

these fee

that if an inte
any officer it
make the Crown

any such right.
sume that the fe

longed to the O
that therefore no

and that no exception wag made

The Officers of Justice in

rest had been created in favor of
would be a sufficient reason to

pay ; but there was not now
In conclusion, he would re-
e sought to be recovered, be-

flicers of .Justice fee fund, and

question could arise as to its

being part of an appropriated fund ; that by
Section 9, these fees formed art of the revenue
of the Crown, and that to force the Queen to
pay for stamps was to force the Queen to pa

the Queen ;
showed that
less1 eciare,

should be cut off
not using stamps were payable totally to the
Receiver-General

Province,

instance
General.

of the C

that Sections 12, 13, 15 and 29 all
the Statute did not intend, much
that the rights of the Crown

; and finally, that the fines for

for the general uses of the

and the prosecution was to be at the

of Her Majesty’s Attorney or Solicitor-
In other words, that if the Queen did

not pay a tax to the Queen, the Law Officers
of the Crown sho

Trown, an

uld prosecute the Law Officers
d the fines should be paid to

the Receiver-General.

MARCHAND, Dep. Clerk of Appeals, resisted
the motion. There might be contingent interests
in these taxes reaching a certain amount ; and at
all events the balance of the Officers of J ustice
fee fund would go to the fund for the erection
and repair of Court Houses ang goals if it ex.
ceeded what was required to pay all the Officers
of Justice.

Duvar, C. J.—But are any of your salaries
dependent on these fees ?

MarcHaND.—Not directly.

Ramsay.—{Ve have nothing to do with in-
direct interests,
to have any interest, are the persons appointed
to sell stamps ; but their interest can hardly be

consideréd as affecting the question.

Duvar, ¢. J.—Certainly not. But whatis

~ the rule
stamps

?followed

The only persons who seem

elsewhere as to charging thege

CANADA [January, 1866.

RAMSAY.—They are not charged in the
Police Court. ’ '

MARCHAND.—I was informed that they were.
They are at all events charged.

RAMSAY.—The fees payable by the Crown
have always been charged because the Clerk
of the Crown had s percentage on them. It
was one of the crimes charged to Mr. Delisle
that he had charged these things, and it appears
that the practice is continued even to the pres-
ent day; but having heen daily in the Police
Court for the last three months itis certain that
the stamps are not affixeq in Crown cases.

The Court took the motion en délibéré, and
no decision has yet been rendered.

LAW JOURNAL REPORTS.

COURT OF QUEEN’S BENCH—APPEAL
SIDE—JUDGMENTS,

—

MoXNTREAL, December 7th, 1865,

PRESENT: Justices Aylwin, Meredith, Mon-
delet and Loranger

MENECLIER DE Morocuoxp, (defendant in
the Court below), appellant; and GAUTHIER,
(plaintiff in the Court below,) respondent.

HELD.— That prescription does not run against
the wife's claim Jor reprises matrimoniales while
she is under marital authority.

This was an appeal from the judgment of
Mr. Assistant Justice Monk, rendered 27th
Nov., 1864. The action was brought by the
plaintiff, Ed. D. Gauthier, as universal usu-
fructuary legatee of Marie F. Gauthier, for ine
amouut of her reprises matrimoniales and dov.
er, and also for an account of the community
alleged to be subsisting between her and her
husband, Meneclier. The judgment awarded
the plaintiff $3,033 as the amount of the re-
prises matrimoniales, and $2,242 for what Marie
F. Gauthier had inherited from her father, to-
gether with $500, the amount of her douaire
préfiz; but held that the community between
Meneclier and his wife had been dissolved.

LORANGER J., (who sat in this case as judge
ad koc instead of Mr. Justice Drummond) ren-
dered the judgment of the Court of Appeals,
unanimously confirming the judgment appeal-
ed from, the grounds of which were brie y as
follows : By the contract of marriage between
Meneclier and his wife, dated 18th uly, 1822,
it was stipulated that there should be commun-
ity between them. There was stipulation de
propre des biens de la future to be established
by inventory within fifteen days from the date
of the marriage contract. It was, moreover,
agreed by the marriage contract that there
should be & douaire préfiz of $500, By judg-
ment of the King’s Bench, 8th June, 1826, &
separation of property between Meneclier and
his wife was pronounced. Madame Meneclier
renounced to the community 15th June, 1826,
and on the 19th Feb., 1826, the report of the
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vraticien establishing the reprises matrimoniales () judgment in the Court of original jurisdis'ion

at $4,023 was homologated. For this sum, it
was held that prescription did not run against
Madame Meneclier during the existence of the
marriage, and while she was under marital au-
thority. The plea of thirty years’ prescrip-
tion against the wife’s reprises was therefore
dismissed. It was also held that though by
his will, dated 4th Nov., 1856, Meneclier con-
stituted his wife his universal usufructuary leg-
atee, with the condition that she was to dis-
charge his debts, nevertheless, in this instance,
there had been no confusion in her persen of
these debts due her by her husband. By will
dated 28:h Dec., 1858, Madame Meneclier ap-

ointed the plaintiff her universal usufructuary
egatee, and the latter had a right to claim the
debts due by Meneclier to his wife at the time
he died, and her dower as established by mar-
riage contract.

Judgment confirmed unanimously.

Lafrenaye & Armstrong for appellant; Car-
tier, Pominville & Betournay for respon-
dent.

MONTREAL, December 9th, 1865.
PRESENT: Justices Aylwin, Meredith, Drum-
mond and Mondelet.

SPAULDING et al., (plaintiffs in the Court be-
low), sppellants ; and HoLMES (defendant in
the Court below), respondent.

Petitory action. Dismissed owing to proof of
plaintiffs’ title not being sufficient.

This was an appeal from a judgment by Mr.
Justice Short, dismissing the plaintifis’ action,
which was instituted for the recovery of a small

iece of land in the village of Rock Island,
ing part of Lot No. i, 9th Range of the Town-
ship of Stanstead. The plaintiffs claimed that
this portion of land formed a part of an irregular
iece conveyed by Charles Kilborn to one
gylvanus C. Haskell in 1825.

DRUMMOND, J., referred to the description
of the property as being extremely vague. The
defendant’s plea of prescription by ten years’
possession in good faith, could not be maintain-
ed, as the plaintiffs resided on the other side of
the line. After going over the pleadings and
evidence at considerable length, his honor came
to the conclusion that although the defendant
had failed to prove title by prescription, yet as
the plaintiffs had not succeeded in proving their
title to the land claimed, the judgment dismis-
sing the action was correct.

Judgment confirmed unanimously.

R. N. Hall for appellants; Sanborn & Brooks
for respondent.

GUERTIN, appellant; and O'NEIL, respond-
ent.

Record remitted to the lower conrt because judg-
ment had been prematurely rendered.

DRUMMOND, J.—In this case the Court was
not called upon to say anything as to the mer-
its. The respondent brought a petitory action
in the Court below, and the attention of the
judges had been directed to the fact that the

|

had been pronounced while there was a petition
en desaveu actually in the record and undispo,-
ed of. This petition was regularly made onthe-
13th October, 1863. The judgment was pre-

mature and must be set aside without any opin-

ion being given on the merits of the case. The

record must be remitted to the Court below that

the petition may be adjudicated on. No rule

would be made as to costs.

BowKER (defendant in the Court below), ap-
peidant; and FENN (plaintiff in the Court be-
low) respondent.

HELD.—That a promissory note is eonsidered
to be absolutely paid and discharged. if no action
bebrought thereon within five years from maturity ;
and that prescription is not interrupted by an ac-
knowledgment of the debt in writing, or a payment
on account within said five years.

AYLWIN, J., dissenting, said in this case he
could not concur in the judgment about to be
rendered. The action was brought to recover
$391.66, the balance of a promissory note, and
$56.30 on an account, making in all $447.96.
Judgment was rendered in favour of the plain-
tiff. The first plea set up prescription against
the note, which bore date 15th Sept., 1856, the
action being brought 16th July, 1862. The se-
cond plea admitteg that the defendant had re-
ceived teeth from the plaintiff to the value of
$40, being two of the items charged under date
September, 1856, and sought to be recovered ;
but alleged that this sum, and certain other
charges in the account were overpaid by the
sum of $50, improperly credited by the plain-
tiff on the nate. That the expenses charged in
the account should have been detailed. The
plea then alleged that the plaintiff, as agent of
the defendant, had agreed to get possession of
certain lands in Lima, in the State of New York,
under a power of attorney, dated some 8 years
previously, but bad failed to do so; alleging,
also, that damage had accrued to the defendant
by the plaintit's neglect. No evidence was
adduced to support these allegations. To the
first plea the plaintiff fyled special answers.
1st. Alleging interruption of prescription by
acknowledgment to owe and promise verba'ly
and in writing to pay, and that *‘ he had paid
the plaintiff monies on account thercof, and
the interest accrued thereon.” 2nd. Ananswer
setting up that at the date of the note, the de-
fendant was indebted to the plaintiff in $348.16
for money lent and advanced, goods sold. and
interest acerued, and that for such indebtedness
he gave the note sued on, which he tailed to
pay. There had been an examination of the
defendant on fuits et articles. The 62nd ques-
tion was to this effect: Is it not true that ycu
have within the period of flve years immediately
preceding the institution of this action, given
the plaintiff to understand, in some way or an-
other, that you would pay him the amount due
him on the said promissory note? The defen-
dant’s answer was: 1 have written what was
in the letter sent by me. I have not made any
acknowledgment or promise to pay the note
since it was acknowledged, or before, as a pr-

B
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ticular debt or note. This answer, taken with
other answers of the defendant, was to his
honor’s mind perfectly sufficient to establish
anacknowledgment of the debt. It was argued,
and jt would be decided by the majority of the
Court, that the prescription was a perfect bar
to the action. His honor referred to the case
of Russell and Fisher, 4 L. C. Rep. p. 237.
Pothier, Traité des leigations, No. 846, &ec.,
in support of his opinion that the prescription
was interrupted by the defendant’s promise to
pay contained in letters written to the plaintiff.

MEREDITH, J., observed that the case was
one of great importance. After giving the sub-
ject due copsideration, he thorght the decisions
under the English statute tended rather to em-
barrass than to aid us in determining the course
to pursue under our own law. In this there
was nothing surprising, because the two laws
are wordeq so ditferently as to lead to the be-
lief that the framers of our law, aware of the
conflicting decisions under the English statute
had determined not to take it as their model,
lest the Canadian law should share the fate of
the English original. The terms of our statute
were in effect that any promissory note, made
after Ist August, 1849, shall be held to be ab-
solutely paid and discharged, if no suit or ac-
tion has geen brought within five years. The
fact of the maker of the note having paid a part
on account during the five years did not tend to
weaken the presumption that the whole was
paid, when no action was brought within the
five years. The respondent tried to interpret
the statute as if it contained the words pro-
vided that an acknowledgment or part payment
of any note within the five years shall take the
note out of the reach of the statute.” The law
contained no such proviso. His honor was
‘{uite aware that a strict interpretation of the
terms of our statute might bear hard upon indi-
viduals, and it bore hard upon the respondent
in the present case: but tne remedy was with
the Legislature. The conflicting decisions in
England showed the danger of stretching the
plain meaning of the statute. The court eould
not avoid holding that the note sued on was
absolutely paid and discharged, but judgment
would go in favour of the respondent on the
open account. The judgment now rendered,
his honor remarked, could not serve as a guide
in future, as the code would introduce modifi-
cations of the law.

DRUMMOND, J., said it was with very great
regret that he had come to the conclusion that
the action was barred. He looked upon the
law as dishonest and immoral, but he had al-
ways felt very great apprehension at any en-
deavor to break through a statute,

MONDELET, J., said he was clearly of opinion
that our statute applicable to Promissory notes
was a8 stringent as the ordinance with reference
to arrears of remtes constituées. There wag g
total extinction of indebtedness. The law was
igpperative. His honor had some doubt whether
the acknowledgment of indebtedness and pro-
mise to pay applied directly to the note in ques-
tion. No decision would be givenon the ques-
tion of faits ¢t articles, which arose in the case,

as it was not required. J udgment reversed.
Judgment for plaintiff for $40, and costs as of
an action for that sum, with costs of appeal in
favor of appellant.

A. & W. Robertson for appellant ; Snowdon
& Gairdner for respondent.

MONTREAL ASSURANCE Co., (plaintiffs In
the Court below) appellants; and MACPHER-
gox) defendant in the Court below, ) respond-

ent.

HELD—That service of writ and declaration at
a place different from that alleged in the writ to
be defendant’s domicile, is insufficient, -

This was an appeal from a judgment rendered
by Mr. Justice Monk, maintaining an ezception
d la forme fyled by defendant, and dismissing
plaintiffs’ action. "The tacts were as follows :
The defendant being resident in Upper Canada,
the plaintiffs obtained leave under C. §. L. C.
Cap. 83, Sec. 63, to have the writ and declara-
tion served there. In the preliminary affidavit,
produced on behalf of the plaintiffs, with a
view to such service, it was alleged that * the
said defendant now resides in the City of To-
ronto.” Besides this the defendant was de-
scribed in the writ and declaration as * now of
Toronto, in the Home District of Canada West.”
The person making the affidavit of service de-
clared “‘ that I served the within writ of sum-
mons and declaration thereto attached on the
defendant therein named at the township of York
in the County of York, in the Provinee of Up-
per Canada, by delivering to Mrs. D. L. Mac-
pherson, the wife of said defendant, at kis place
of residence, in said township of York, true
copies, &c.” The defendant tyled an ezception
d la forme, alleging that the writ of summons
was null and void, not having been returned
into court within thirty days after service, be-
ing the time limited in the endorsement upon
the writ. Further, that the afidavit of service
showed that the service had been made at a
place wholly different from that described in
the writ and declaration as the residence and
domicile of the defendant. The Court below
allowed the plaintiff to amend the endorsement
on the writ, and extended the time to forty days,
but, holding the service to be insufficient, main
tained the ezception @ la Jforme, and dismissed
the action. The plaintifis appealed from this
Jjudgment.

MEREDITH, J., dissenting, said it was con-
tended, on the part of the respondent, that the
Jjudgment appealed from must be confirmed, un-
less it be held that service may be made at a
place wholly different from that described in
the writ and declaration as the residence and
domicile of the defendant. His honor believed
it was not impossible to make a legal service of
process at a place wholly different from the
place described in the declaration as the dom-
icile of the defendant. For it was quite possi-
ble that the defendant might change his resi-
dence between the issuing of the writ and the
service of process, and in such case the service
of process would be necessarily made at a place
different from that stated in the writ. If the de-
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fendant were wrongly described in the writ, he
could complain on that ground, but the objec-
tion now made was that the service was not
made at the place stated in the writ to be de-
fendant’s domicile. His honor was of opinion
that the service at the defendant’s place of resi-
dence was suflicient.

DRUMMOND, J., did not think it necessary to
pronounce any opinion on the motion to amend
the endorsement on the writ, because it ap-

eared to him that the return of service was

ad He did not think the respondent went
too far in saying that the writ might as well
have been served at Gaspé Bay. 1t might be
a hard case, as prescription was obtained against
plaintiff’s demuand, based on promissory notes,
but he could not view it otherwise than as &
matter of law and practice.

MONDELET, J., was of opinion that the de-
fect in the service could not be overlooked, and
that the judgment appealed from was correct.

AYLWIN, J., read the judgment of the Covrt
confirming the judgment appealed from, but
making an alteration in the motifs, which would
now read as follows :—*‘Seeing that the service
of the writ and declaration is insufficient, and
is contrary to the 63rd section of 83rd chap.
Consol. Stat. L. C., p. 733, the Court doth af-
firm the judgment.”

Judgment confirmed, Meredith, J.,dissenting.

Cross & Lunn for appellants; Rose &
Ritchie for respondent.

RoTHSTEIN (claimant in the Court below)
appellant ; and DORION, Atty. General pro re-
gina (informant in the Court below) respondent.

HELD.— That the onus of proof under C. S. (.,
“cap. 17, lies on the claimant. to establish that the
goods claimed are not liable to forfeiture. 2.
That where the forfeiture docs mot exceed $200,
the same may be prosecuted in either Circuit or
Superior Court.

This was an appeal from the judgment of the
Superior Court, declaring certain goods to be
forfeited for contravention of the Customs laws.
The appellant was foreclosed in the Court be-
low,,and the judgment rendered without proof
on either side. The present appeal was brought
on the following grounds : 1st. The information
was not signed by the attorney general,
but by an attorney for the attorney general,
which had been held to be a fatal defect in an
information. 2nd. The information should have
been brought in the Circuit Court, the value of
the goods seized being alleged to be $200 only.
3rd. Because no proof had been made of the in-
formation. The respondent answered these ob-
jections by citing the clauses of the Btatute, C. 8.
C., cap. 17, sec. 73, “If the amount or value of
any such penalty or forfeiture does not exceed
$200, the same may also be prosccuted, sued for
and recovered in any County Court or Circuit
Court, &c.”” And as to the burden of proof not
being on the informant, the respondent cited
sec. 84 of the same statute : ‘If any goods are
seized, &c., the burden of proof shall lie on the
owner or claimant of the goods, and not on the

officer who has seized and stoppesi the same, or
the party bringing such prosecution.”
AYLWIN, J., said it was not correct for an at-
torney to sign the information as attorney for
the Attorney-General. But the objection should
have been raised by a proper exception d la
forme. There was nothing of the kind in the
record, and the judgment must be confirmed.

MEREDITH, J., alluded chiefly to the preten-
sion of the appellant that the informant was
bound to prove at least that the goods claimed
were subject to duty, and were imported into
the Province ; and that under the English stat-
ute, which was nearly the same as our own, in
no case could judgment be rendered without
proof. Ilis honor was ot opinion that the ap-
pellant’s pretensions were not sustained by the
authorities cited, and that in a case such as
this it was for the claimant to adduce evidence
to estabiish that the goods are not liable to for-
feiture.

Judgment confirmed unanimously.

B. Devlin for appellant; V. P. W. Dorion
for respondent.

BRrRONSDON, (defendant in the court below,)
appellant ; and DRENNAN, (plaintiff inthe court
below,) respondent.

HeLD.—That the undermentioned letter was a
sufficient and binding guarantee.

This was an appeal from a judgment render-
ed by Mr. Justice Smith, in favour of the re-
spondent. The action was brought on the fol-
lowing letter of guarantee which the appellant
had given to the respondent for goods to be
supplied to the firm of C. ¥. Hill & Co., con-
sisting of C. F. Hill and J. L. Bronsdon, the
latter a son of the appellant :—*Montreal, 11th
August, 1860, 8. P. Drennan, Esgq., Sir, I here-
by agree to become security for Messrs. C. F.
Hill & Co., for whatever furniture you may
trust to their care. (Signed,)J. R. Bronsdon.”
The declaration set up that under this letter of
guarantee the plaintiff consigned to C. F. Hill
& Co , large quantities of furniture for which
they failed to account in full, And on the 1st
July, 1863, a balance of $1534.80 remained due,
of which defendant was notified. On the 17th
Aug., 1863, plaintiff made a notarial demand on
defendant, requiring him to pay within two
days, in default whereof he would sue C. F.
Hill & Co., at defendant’s risk and cost. De-
fendant did not pay, and plaintiff obtained judg-
ment against C. F. Hill & Co., for $1,382 on
which execution was sued out, and return made
of nulla bona and no lands. The plaintiff then
brought this suit against defendant to recover
what was due within the terms of the letter of
guarantee. 'The plea was that the document
termed a letter of guarantee merely expressed
the defendant’s willingness to become security,
but that plaintiff had never informed defendant
that he accepted the letter of guarantee, and
nothing was ever done to complete the obliga-
tion. Further, that defendant wrote the letter
in question on the faith of one James Mathew-
son becoming security jointly with the defend-
ant, and he had not done so. The judgment of
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the Superior Court condemned the defendant to
PAY $1508, being the amount of the debt, inter-
est and costs in the suit against Hill & (o.
From thisg judgment the present appeal was in-
stituted.

MEREDITH, J., said that after examining the
case carefully, the Court was of opinion that the
letter in question was a sufficient letter of guar-
antee ; and, secondly, that the evidence was suf-
ficient to show that the debt claimed was for
goods delivered under the letter of guarantee.

MONDELET, J., was of opinion that the proof
fully established that the furniture would never
have been entrusted to C. F. Hil & Co., by
plaintiff, except on the faith of the letter of
guarantee.

Judgment confirmed unanimously.

Day & Day for appellant ; Cross & Lunn
for respondent.

MCPHEE (plaintiff par reprise d’instance in
the Court below, ) appellant ; and WOODBRIDGE
(defendant in the court below) respondent.

HELD—That an action directed against an ex-
ecutor, to recover moneys received by him on ac-
count of the estate, must be in the form of an action
to account, even though the Plaintiff claim but one
sum as due to the cstate.

This was an appeal from a Jjudgment of the
Superior Court, rendered by Mr. Justice Loran-
ger, dismissing the plaintiff’s action, The ac-
tion was institated in the name of John Rarkin,
as curator to the vacant estate of the late Dun-
can Campbell, against the widow of Dr, Alex-
ander, one of the executors of Duncan Camp-
bell, to recover £1582 said to have been re.
ceived by Dr. Alexander as executor. There
had been three executors, and these executors
in 1832 had sold a lot of land for £730, of
which £175 was paid down. Two of the ex-
ecutors died, but Dr. Alexander, it was alleged,
continued to receive the interest on the balance
of purchase money up to 1858, when he also
died. The plea of defendant was that she was
not liable to plaintiff, because hig appointment
88 curator was null, That the estate of Dun-
can Campbell was not vacant, he having named
universt}l legatees in his will, to whom the ex-
ecutors jointly were liable to account for their
gestion. Rankin having resigned his curator-
ship, Norman McPhee was appointed curator,
and took up the instance, The action was dis-
missed on the ground that universal legatees
had been appointed by the wil] of Duncan Camp-
bell, and there was no proof in tho record, that
his succession had become vacant, and there-
fore the nomination of plaintiff ag curator must
be looked upon as null. From this judgment
Plaintiff appealed, submitting that the onus of
proof to establish the nullity of plaintiff s ap-
pointment as curator lay upon defendant, and
that the action was in reality an action to ac-
count, being brought for the only sum due the
estate.

DRUMMOND, J., said the Court did not feel
called upon to pronounce any opinion on the
validity of the plaintiff’s appointment as cura-
tor. For his own part, it seemed to him that

in most cases the curator ought to be looked
upon as the legal representative of the estate
till the curatelle had been set aside. But there
might be cases in which it would be evident on
the face of the papers, that the appointment had
been improperly made. The judgment must be
confirmed on the ground that the action was
brought for a special sum. An action could not
be properly brought against an executor for a
special sum of money; for though it might be
true that he had received £500; yet he might
have spent £10,000. The roper action was an
action to account. The ju ges were all agreed
on this point. .
Judgment confirmed unanimously.

Cross & Lunn for appellant; A. & W, Ro-
bertson for respondent.

OUMET (defendant in the Court beiow), ap-
pellant; and GaMACHE (plaintiff in the Court
below), respondent

Question of evidence.

This was an appeal from a judgment award-
ing plaintiff £61, for plastering, &c., done to a
church.The plea to the action was that the plain-
tiff had undertaken all the work Trequired to be
done for the stipulated price of 13d. per yard, in-
cluding the Gothic work, &ec., which price had
been paid to plaintiff. The answer to thig was that
the plaintiff was entitled to double the ordinary
rate for Gothic work. Evidence was adduced,
the plaintiff 's witnesses stating that the nsafe
was to allow double for Gothic work, and the
defendant’s witnesses alle ing the contrary.
Judgment being rendered in favor of plaintiff
in the Court below, the defendant appealed.

MoONDELET, J., was of opinion that the proof
made by plaintiff was not sufficient to establish
that he was entitled to double for the Gothic
work. The judgment of the Court below
must theretore be reversed, and the action dis-
missed.

Judgment reversed unanimously.

Loranger & Loranger for appellant; L. Rj-
card for respondent,

GIARD et al., es qualités (plaintiffs in the
Court below), appellants ; and LAMOUREUX (de-
fendant in the Court below ) respondent.

HELD—That when one of the defendants o an
action on a promissory mote proves that the note
has been paid, the action should be dismissed as to
both, though the other defendant made default,

This was an appeal from a judgment of the
Court of Review at Montreal on the 25th of
January, 1865, reversing a judgment of the
Circuit Court at Sorel. The action was brought
on a promissory note against the defendants, of
whom the respondent was one, by the plaintiffs
in their quality of testamentary executors of the
payee. One of the defendants, Dandelin,
pleaded prescription and payment, but the other
(now respondent) made default. The judg
ment of the Circuit Court at Sorel dismissed
the plea of payment raised by Dandelin, but
held that the action was barred by the five
years’ prescription, and dismissed the action
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against Dandelin, but condemned the other de-
tendant, Lamoureux, by default. The case
was then taken before the Court of Review by
Lamoureux, and the Court of Review, holdin

that the plea of payment had been established,

reversed the judgment against Lamoureux and

dismissed the action as to him also. The plain-
tiffs in the suit now brought the case before the
Court of Appeals, submitting that a defendant
who had made default in the Court below could
not avail himselfin the Court of Review of a plea
which had been made by another defendant and
Jismissed,

DRUMMOND, J., was of opinion that the plea
of payment having been proved by one ot the
defendants, the other could not be condemned
to pay the debt over again.

MEREDITH, J.. The fact of the note having
been paid should have caused the action to be
dismissed as to both defendants. The judg-
ment of the Court of Review must therefore be
confirmed. Judgment confirmed unanimously.

Sicotte & Rainville tor appellants ; Lafrenaye
& Bruneau for respondent.

GRAND TRUNK COMPANY (defendants in the
Court below), appellants; and CUNNINGHAM
(plaintiff in the Court below,) respondent.

HELD— That a person purchasing from a Rail-
way Company a ticket which is declared to be
good for a specified term, enters into a special con-
tract which 1s at an end as soon as such term has
expired; and the holder of a return ticket attempt-
ing to return after the czpiration of the term for
which the ticket was issued may be lawfully cject-
ed from the train, on refusal to pay full fare.

This was an appeal from a judgment render-
ed, 31st Dec., 1864, by Mr. Justice Bertheiot,
rejecting a motion for & new trial. The plain-
tiff instituted proceedings 6th April, 1863, for
$3u0 damages alleged to have been sustained
in consequence of his illegal expulsion from the
cars of the Company on the 2th Nov., 1361,
while returning trom Montreal to Acton Vale
where he resided. The circumstances were as
follows: On the 6th Nov., 1861, the plaintiff

urchased & return ticket from Acton Vale to
I)\)Iontreal and back, for which he paid $2.50,
the ordinary fare each way being $1.75. On
the ticket was printed, ‘‘Good for day of date
and following day omly.” The plaintiff pro-
ceeded to Montreal on the 6th Nov., but did
not embark on the train to return till the 8th.
When the conductor came round, the plaintiff

resented his return ticket. The conductor in-
formed him that it was out of date, and read to
bim his instructions forbidding him to accept
return tickets that were out of date. He de-
manded the full fare for returning, $1.75. The
plaintiff refusing to pay, was put off the cars at
Charron’s Station. The plaintiff having brought
an action of damages, the case was tried before
a jury. Mr. Justice Smith, who presided,
charged the jury that the Company could not
make a distinction between passengers, it being
proved that on other occasions conductors had
accepted return tickets that were out of date.
The jury found a verdict for $100 damages.

The defendants then moved for a new trial on
the ground that the verdict was contrary to the
evidence, it being established that there was a
special contract that the ticket was good for
two days only ; and also on the ground of mis-
direction by the presiding judge. This motion
:)e:n rejected, the present appeal was insti-
uted.

DruMMOND, J., after stating the facts of the
case, said : The judges of the Court of Appeals
are unanimous in taking a different view of the
case_from the judges of the Court below. We
cons@er‘that there was a special contract en-
tered into voluntarily between the respondent
and the Grand Trunk Company. The former
was bound to avail himself of the ticket within
the time specified. It is true thatno notice was
posted up that the rule as to return tickets
would be strictly adhered to, but I do not think
that it was necessary for the Company to post
up a notice of & rule printed on the ticket. I
can account for the verdict only by the strange
prejudice which some people have against
companies—companies without the existence
of which we should have to return to a state of
barbarism. If a conductordid allow persons on
certain occasions to pass on a spent ticket, is
the fact of a conductor neglecting his duty any
reason why other people should expect to pass
on expired tickets ?

MONDELET, J., remarked that if the plain-
tiff 's pretensions were maintaiuved, the result
would be the constant evasion of a rule which
the Company had a right to enforce.

MEREDITH, J., The evidence in this case in-
stead of establishing a usege simply establishes
the existence of an abuse.

AYLWIN, J., pronounced the judgment of the
Court—seeing that the verdict was contrary to
evidence, and that the presiding judge should
have charged the jury to find a special contract,
and that the ticket was spent and useless,
verdict set aside and a new trial ordered.

Judgment reversed unanimously.

Cartier & Pominville for appellants ; Per-
kins & Stephens for respondent.

INIUSTRY VILLAGE BUILDING SOCIETY
(plaintiffs in the Court below), appellants ; and
LACOMBE, pére, (defendant in the Court be-
low), and SCALLON (opposant in the Court be-
low), respondent.

Question of evidence as to certain payments.

This was an appeal from & judgment rendered
at Joliette by Mr. Justice Bruneau, 18th March,
1861, maintaining the opposition of Scallon, op-
posant, which had been contested by the plain-
tiffs, on the ground that Scallon had previously
been puaid the amount claimed by his opposi-
tion.

MONDELET, J., said there was no difficulty
in the case. The opposant’s claim had not
been extinguished at the time the opposition
was fyled.

Judgment confirmed unanimously.

Pominville & Godin for appellants ; Leblanc
& Cassidy for respondent.
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QuzaEc, 20th Dec., 1865,

Presest :—Duval, C. J., Aylwin, J, Meredith,
J., Drummond, J., and Mondelet, J.

Ex parte W. W, Brossod.—BamL rog Mispg-
MEANors.—The Court gave judgment on the
application of the prisoner Blossom, to Le ad-
mitted to bail under the following circumstan-
ces : On the 7th Aug., 1865, the petitioner Blos-
som, and three others, were arrested at Mon-
treal in an attempt to kidnap Mr, George N.
Sanders, with the object of transmitting his
person within the territory of the United States,
a large reward baving been offered for his ap-
prehension by the United States Government,
The prisoners were regularly committed on the
16th Aug., and at the ensuing term of the Court
of Queen’s Bench at Montreal, an indictment
for conspiracy to kidnap Mr. Sanders, with
the usual averments of assault, &c, was found
against them, to which they pleaded not guilty,
and on the following 4th Oct., they were put
upon their trial. This trial lasted from the 4th
to the 9th Oct., when the Jury was discharged,
having been unable to agree, after & delibera-
tion of three days. The prisoners were re-
manded for a second trial, with a new panel of
Jurors, which commenced on the 17th October,
and continued until the 30th October, the last
day of the Scssions, when the second jury was
also discharged, having been unable to agree
upon a verdict, after a deliberation of nine
days.

Upon both trials, Mr. Justice Mondclet, the
presiding judge, charged strongly for a con-
viction, intimating to the jury that the evi-
dence left no room to doubt the prisoners’
guilt; and after the discharge of the second
jury on the 30th October, he made the fol-
lowing order: “ The Court, in consequence
of the non-agreement of the jury to a ver-
dict, discharged them, and it is hereby ad-
judged and ordered that the four prisoners be
remanded to the common gaol of this district,
And whereas, from the positive evidence ad-
duced at this trial, the said prisoners are not
entitled to be bailed, it is adjudged and ordered
that they do stand committed to the gaol of
this district without bail or mainprise, to stand
their trial at the next term of this Court, and
not to be discharged without further orders
from this Court.”

An application was soon after made in
Chambers to Mr. Justice Monk, of the Superior
Court, to admit the prisoners to bail, but was
rejected by that judge on the ground that he
had no jurisdiction, the prisoners being detained
under an order of the Court of Queen's Bench.
At the same time he expressed his own opinion
that the prisoners were entitled to be bailed,
A fresh application was then made to Mr.
Justice Badgley in Chambers, and granted,
Judge Ba,dgley being of opinion that the prison-
ers were of right entitled to be bailed, and that
the order did not deprive him of jurisdiction,
The prisoners failed to give bail tiil the writ
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had lapsed, and a new application on behalf of
W. W. Blossom was then made before the
Court of Queen’s Bench sitting in appecal at
Montreal. The Chief Justice was not present,
and on the 9th December it was announced
that the Court was equally divided on the ap-
plication. A r¢-hearing was then ordered to
take place at Quebec at the term of the Court
of Appeals in that city. On the last day of the
term at Quebec, the full Bench of five judges
being present, judgment wag rendered granting
the application of Blossom to be admitted to
bail, himself in £500, and two sureties in £250
each, Mr., Justice Aylwin and Mr, Justice
Mondelct dissenting. ~ The Jjudgment of record
does not disclose the grounds, The following
extracts, however, from the opinion of Mr,
Justice Meredith, who concurred with the
majority of the Court, embrace most of the
points which arose in the course of the argu-
ment :—

* The offence with which the prisoner stands
charged is, it is admitted, a misdemeanor, and
by the indictment found against him, he is ac-
cused of having conspired with certain othey
persons ¢ to steal and carry away one George
¢ N. Sanders out of the city of Montreal, and
‘ from out of this Province, where he, the said
¢ Sanders, was then and there living and re-
¢ siding, into a foreign State, to wit, the United
* States ‘of America, against the will and con.
‘sent of him, the said George N. Sanders.’
Upon this indictment the prisoner has been
twice tried, without the Jury being able to agree
and the first question to be considered by us is
this :~——Under the circumstances already men-
tioned, ought the prisoner to be admitted to
bail ?

* For the present, I shall leave out of sight
the order made by the learned Judge before
whom the prisoner was tricd, and I shall con-
sider the question, firstly, with reference to the
jurisprudence of the Courts in England before
the passing of the English Statute 11 and 12
Vic,, cap. 42, and at the same time I shall take
occasion to notice the authorities placed before
us by the learned Crown brosecutor. I shall
then consider the question, sccondly, with re.
ference to the Statute law of England, from which
our own Statute on the subject has been taken;
and, thirdly, with reference to our own Statute
on the subject,

** Before, however, adverting to the decisions
of the English Courts, I desire to quote a provi-
gion of our own law, securing to us the benefit of
the writ of Habeas Corpus, which makes it our
duty to consider with even more than ordinary
care the judgments of the English Courts on
this subject. Iadvert to the first section of
that law which is as fo'lows : ‘all persons com-
‘mitted or detained.in any prison in Lower
¢ Canada, for any criminal or supposed criminal
¢ offence, shall or riGut be entitled to demand
¢ and obtain from the Court of Queen’s Bench,
¢ or from the Superior Court, or any one of the
* judges of either of the said Courts, the writ of
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¢ Habeas Corpus with all the benefit and relief
‘ resulting therefrom, at all such times, and in
‘a8 full, ample, perfect and leneficial & manner,
‘ and to all intents, uses, ends and purposes as Her
¢ Majesty’s subjects within the realm of Eng-
¢ land, committed or detained in any prison
¢ within that realm, are there entitled to that
¢ writ, and to the benefit arising therefrom by
¢ the common and Statute laws thereof.

 The foregoing emphatic declaration of the
Legislature makes it our duty to inquire
whether, at the time of the passing of our
Habeas Corpus Act, a subject of Her Majesty
within the realm of England, if detained in
prison there, under circumstances similar to
those under which the prisoner is now detain-
ed here, woald have been entitled to give bail.

“ 8ir Matthew Hale, than whom a higher au-
thority cannot be cited, laying down the law
upon the subject of bail, says: * regularly in
‘all offences, either against the common
‘law or acts of Parliament, that are below
¢ felony, the offender is bailable, unless, 1st, he
‘hath had judgment, or 2nd, that by some
¢ special act of Parlfgment bail is ousted.” Here
it is to be observed tMit the word bailable in the
foregoing passage is construed by Blackstone,
vol. 4, p. 298, as signifying that the party ought
to be admitted to bail; and it is in that sense
that it is generally used by the writers on this
subject. ‘

“The rule laid dowa by Chief Justice Hale
was acted upon by the Court of Queen’s Bench
in the time of Chief Justice Holt, as will be
seen on reference to 1 Salkeld, p. 104, where
Mariott’s case is reported as follows :

“ Mariott was committed for torging endorse-
‘ ments upon Exchequer bills, and upon a Ha-
‘“beas Corpus was bailed, because the crime
‘“ was only a great misdemeanor; for though the
“ forging the bills be felony, yet forging the en-
¢ dorsement i8 not.” This case, decided in 1698,
. is of itgelf sufficient to show that the distinc-
tion between felonies and misdemeanors with
respect to the right to be admitted to bail, is
not, as has been contended, an invention of
modern times; the truth being that that dis-
tinction is to be found in our earliest statutes on
the subject.”

[ Judge Meredith next alludes to the following
cages: Queen vs. Tracey, decided in 1705, 6
Mod. Rep., p. 31. The case of John Wilkes,
decided in 1768, 19 State Trials, p. 1091, In
this case Lord Mansfield said that he knew of
no case where a person convicted of a misdemean-
or had been admitted to bail without the con-
sent of the prosecutor. Rex vs. Judd, Leach
Crown Law, p. 484, decided in 1788. In this
cage the president of the Court of King's Bench
in England observed, ‘unless it appears upon the
face of the commitment that the defendant is
charged with felony, we Arg BoUND to discharge
him by the Habeas Corpus Act.’ Case of Rex
. Marks, 3 East Rep. p. 165. Case of Regina

which Lord Denman, as the organ of the Court,
speaking of the prisoner and of his offer to give
bail, observed : ¢ Standing charged with a mis-
¢ demeanor, O'Neal claims the right of every man
‘ 80 charged to be released from prison, and so
¢ admitted to bail on giving sufficient securities.’
Case of the Wakefields, Burke’s 'Lrials, p. 376.
Lastly the case of Linford and Fitzroy, 66 Eng.
C. L. R, p. 242. Judlge Meredith continued as
follows :---]

“The statement of Lord Denman (in the
last cited case) ‘that for many years the re-
ceived opinion and practice has been that all
persons accused of misdemeanor whether com
mon or otherwise, are entitled to be admitted
to bail;’ is strongly confirmed by the fact that
although we have reason to believe the most
diligent search has been made by the learned
Crown Prosecutor, not a single case of mis-
demeanor has been cited in which bail was
refused before conviction.,.....

“T shall now, in connection with the deci-
sions of the English Courts, advert to the more
important of the authoritiescited by the learned
Crown Prosecutor as tending to show that a
distinction, under the Statute of Westminster,
was made between enormous misdemeanors
and common misdemeanors with respect to the
right to be admitted to bail. The passage from
the 15th Chapter of Hawkins’ Pleas of the
Crown, doubtless a standard authority, supports
the distinction contended for by the Crown in
this case ; and the opinion of Serjeant Haw-
kins is quoted approvingly in Chitty’s Criminal
Law, and in Burns’ Justice. It may, however,
be observed that the limitation which Serjeant
Hawkins suggests should be put upon the
general words of the Statute, which are: that
persons ‘ guilty of some other trespass for
‘which one ought not to lose life nor member
‘are replevinable,’ has not the support of Lord
Coke’s commentary on the same statute, which
Matthew Hale says he has transcribed; that
the opinion of Serjeant Hawkins is expressed
doubtingly, as appears by the words ¢ sed
quere’ added to the most important part of it;
that the authorities cited by the learned Ser-
jeant were very old even at the time he wrote,
the only reporter referred to by Hawkins being
Keilway, of the time of Henry VIII; and that
the last case tending to support the distinction
made by ‘Hawkins is the Queen v. Tracey, de-
cided in the time of Queen Anne..... It isalso to
be recollected that the opinion of Serjeant
Hawkins is founded exclusively upon the sta-
tute of Westminster, which is no longer in force
in England or in this country ; and itdoes seem
to me that no one can interpret our own sta-
tute, according to therules observed by Serjeant
Hawkins in interpreting the statute of West-
minster, without coming to the conclusion
that, at least, nojustice of the Peace can refuse
bailin a cage of misdemeanor,....,,

“ Authorities were also cited as showing that
the Court of Queen’s Bench, in the plentitnde

ve, Badger, 4 Q. B, Rep. Ad, & EL p. 418, in | of its power, may exercise an almost unlimited
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power as to the admitting of prisoners to bail,
But I understand those authorities as establish-
ing that the Court of Queen’s Bench may take
bail in cases even of the greatest magnitude,
but not as declaring that that Court could, con-
sistently with justice, refuse bail in trivial mis-
demeanors.”

[ His honor next considers the question as to
whether the prisoner ought to bailed with re-
ference to the statute law of England from
which our own statute has been taken, and ar-
rives at the conclusion, “that in England under
11 and 12 Vic., Cap. 42, a Justice of the Peace
would be bound to accept sufficient bail if of-
fered by any person charged with a misdemean-
or, such a8 that of which the prisoner is accus-
ed, however clear the proof mwight be against
him.” His honor then adverts to the Cana-
dian Act, C.S C. cap. 102. We extract the fol-
lowing :—]

“The last clause of the section (53) is par-
ticularly deserving of attention ; it is: ‘and in
default of such person procuring sufficient bail,
then such justice or justices may commit him
to prison.’ Here the default of a person accused
‘to procure sufficient bail’ isin express terms
made the condition upon which it shall be in
the power of the justice ‘to commit him to
prison.’  All doubt, however, as to the obliga-
tion under our statute of a Justice of the Peace
to accept bail from a person accused of misde-
meanor seems to me to be removed by the 57th
section which contains the words, * or if the of-
fence with which the party is accused be a
misdemeanor, then such justices shall admit
the party to bail as hereinbefore provided.
This is the provision of our law which makes
it obligatory upon Justices of the Peace to ac-
cept bail in cases such as the present ; and as
has been well observed by Mr. Justice Badgley,
* the section 53 does not regulate the principles
of admitting to bail, but determines by whom
it may be exercised, namely by one justice.. ...

“It has also been contended that the rule
making a distinction between felonies and mis-
demeanors with respect to the right to be ad-
mitted to bail is a most unreasonable one, and
ought not to be followed by this court. But we
know that the distinction between felonies and
misdemeanors runs through the whole body of
our law, and that we meet it at every stage of
the proceedings in bringing offenders to jus-
tice... One of the advantages which results from
the division of offences into felonies and mis-
demeanors is that it enables the Legislature to
lay down a certain rule with respect to the
taking of bajl in a large class of cages”...,..

[His honor proceeds to censider the order
made by Mr. Justice Mondelet while presiding
in the Court of Queen’s Bench, Crown side, We
make the following extracts from his observa.
tions :]

If to-morrow the prisoner could make hig
innocence clear beyond the possibility of a
doubt, it would be in vain for him to do g0, No

Jjudge could give him the benefit of the writ of
habeas corpus, 50 ag to bail him..., I therefore
deem the order objectionable, because for a
period of nearly six months, it placed the pri-
soner, charged with a misdemeanor, but not
convicted, in the same situation with respect to
bail, as if he had been convicted. In this res-
pect I cannot avoid thinking the order unjust,
and, so far as I know, it cannot be supported by
even a single precedent. .. ...,

“Ishall conclude by recapitulating the points
which I think have been established in the
course of the foregoing observations. They are
as follows :

1st. That according to the well established
Jurisprudence of the Courts in England, before
the passing of 11 and 12 Vic., chap. 41, prison-
ers charged with misdemeanors were entitled
to be bailed, the words of Lord Denman in the
last reported case decided under the old law
being, ‘for many years the received opinion
¢ and practice has been that all persons accused
¢ of misdemeanors whether common or otherwise
¢ are entitled to be bailed. '

2nd, That under the ?\glish Statute 11 and
12 Victoria, chapter 42,"a Justice of the Pcace
could not refu.e bail in a case such as the pres-
ent.

31d. That by our statute, chap. 102, C8.c,
Justices of the Peace are bound to take bail in
all cases of misdemeanor.

4th, That this Court, at the close of the term,
could not consistently with reason refuse to take
bail in any case in which,under the statute,a Jus-
tice of the Peace is bound to take bail, the statu-
tory directions to Justices of the Peace having
always been regarded by the Courtsas * the
common landmarks” by which they ought to
be guided in deciding aoplications to be ad-
mitted to bail,

5th. That there is nothing in the order of
Mr. Justice Mondclet to prevent this Court
from admitting the prisoner to bail.

6th. That that order is objectionable as
tending to restrain the learned Judge by whom
it was made, and all his brother Judges, from
the exercise, during vacation, of a power vested
in them by law for the protection of the liberty
of the subject.

*“ Considering these points established and
bearing in mind,1stly,that noinstance in modern
times has been found of any Court in England
having refused to accept bail in & case of misde-
roeanor ; and,secondly,that the prisoner has been
tried twice without being found guilty, the con-
viction has forced itself upon my min(i that we
cannot,consistently with those rules by which we
areusually guided in the administration of justice
refuse to admit the prisoner to bail. It is with
regret that I have found the Court divided as
it is in this case; but this difference of opinion
has been for me an additional reason to ex-
amine and weigh with the utmost care the au-
thorities and arguments submitted. I shall
add merely that in explaining my views in this
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case I have spoken without any reserve of the
objections to which, in my opinion, the order
of my brother Mondelet issubject. Under any
circumstances I think that he would wish me
todo so. And I have the less hesitation in
doing so in the present instance because what.
ever doubts may exist as to the other points of
the case, there can be none in the mind of any
reasonable person as to the motives of that
Hon. judge in making the order impugned.
He had seenin this cage two grave miscarriages
of justice, and his object evidently was to pre-
vent the case from ending in a total failure of
justice. Moreover, although I express and act
upon my own opinion (as I am bound to do
whatever may be my respect for the views of
others), I do not fail to bear in mind that al-
though the order complained of is opposed to
the opinion of the majority of the Court, it
nevertheless is fully approved of by my
brother Aylwiu, than whom there is no one
more competent to judge of the matter.”

The prisoner, W. W. Blossom, was subse-
quently admitted to bail at Montreal, according
to the terms of the judgment.

Mr. Ramsay conducted the case on behalf of
the Crown, and Mr. Devlin for the prisoners.

SUPERIOR COURT—JUDGMENTS.

Montreal, 30 Sept., 1365

BADGLEY, J.
ELLIOTT v. GRENIER et uror.

HeLp— That a wife séparée de biens is liable
not only for the groceries used by the fumily, but
(sembleg Jor small sums lent to the husband, and
expended by him in marketing for the family.
Further, that she is liable for spirituous liquors
used in the house for entertaining friends, as well
as for wine and porter; but that she is not
liable for a sum loaned to her husband, not used
by him for subsistence. Held, also, that pleas of
compensation and prescription are entirely incon-
sistent with an averment of never indebte.

The plaintiff in this case was a grocer in
Montreal and carried on business there from 1854
up to the present time. In 1854 he began to sup-

Fy Mr. Grenier and his family with groceries.
Chis ran on from 1854 to 1859, Then the plain-
tiff made up his accounts and found a balance
of £119 due on the groceries. For this balance
he brought an action against Mr. Grenier and
bis wife. The wife was qualified as being
séparée de biens, and they were both put into
the case on the ground that the groceries were
necessary for the subsistence of Mr. Grenier and
his wife, and their family. From 1854 to about
the end of 1855, they received from plaintiff a
large smount of groceries, in value about £:200.
In the account were several small sums,
amounting to only £6 or £7, advances of
money made by Mr. Llliott to Mr. Grenier.
Madame Grenier now said, I amn liabl.e for my
groceries, but I have a very great objection to
pay this £6 or £7 advanced to my husband.
True, replies the plaintiff, but while the account

was running in 1855, your husband paid me £45
by & promissory note, and I apply this in pay-
ment of the monies advanced,leaving the balance
due on the groceries only. This seemed reason-
ableenough. But beside this, it was in evidence
that these small sums were got by Mr. Grenier
to purchase things on the warket for the sup-
port of the family. As these things went into
the stomachs of the defendants, the objection
must go for nothing. There wus an item of £6
or £7, for_ 8 great number of small things
which during the course of 5 years amounted
to thp.t sum, and which the defendants had
very industriously collected out of the general
account extending over ten or twelve pages.
These items, said Madame Grenier, were not
got for the family, and, therefore, she was not
liable. Now the evidence showed that these
things, such as a half-pound of cheese, crackers,
&ec., were got by Mr. Grenier for the subsis-
tence of himself and family, as he called at
plaintiff’s store for them on his way to town,
&ec. There was, however, a large item of £65,
for brandy, whiskey, gin, &c., for which
Madame Grenier said she was not liable be-
cause she did not drink them. But it appeared
that she had obtained a quantity of wine to put
into her sauces. which corresponded with the
amount charged in the account ; that a box of
brandy was also brought in from the plaintiff’s,
and that the remaining whiskey and gin were
used in the house for entertaining friends. £65
objected to was a specific objection against
sgxntuous liquors, but included in this was
about £8 for a quantity of porter, which article
was not objected to under the spirituous liquor
denomination, and came under the head of
subsistance. Besides it was only now at the
last moment that all these objections were made.
It was proved that Mr. Grenier frequently when
passing the plaintiff’s shop got a bottle of bran-
dy, which he put into his pocket to take home
for the subsistence of himself and family. The
remaining part of the account was not objected
to. The difficulty seemed to arise out of the
credit side of the account. In 1834, Madame
Grenier rented to the plaintiff a shop—the shop
from which these things were obtained—at £75
a year, and there was an understanding that
the rent was to go in payment of the grocery
account. In Sept. 1856, before the expiration
of two years, she gave the plaintiff a receipt in
full for two years’ rent (£150), and this money
was at once applied in payment of the account.
But there was a sum of ,‘.{50 lent by the plain-
tiff to Grenier who handed it over to the firm
of Murphy & Grenier, this latter being the
defendant’s son, and living with them during -
the ruuning of the account. Clearly, this £50
loaned was not subsistence, and Mad. Grenier
could not be compelled to pay this amount.
Judgment would, therefore, go for the amount
claimed, less this £50; but there would be a
reservation in plaintiff’s favor against Mr.
Grenier for this sum.

The pleadings in the case, it must be remark-
ed, were very irregular and contradictory.
There was & general denegation denying that
the defendants ever got any of the things, and
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after this absolute denial of having ever got
fmythiug at all from the plaintiff, or bhein
indebted to him, the defendants pleaded com-
pensation and prescription to and against what
they asserted had never had any existence, pleas
entirely inconsistent with their previous aver-
ments. But there was a third plea setting up
all the facts, and it was upon this plea that the
case was judged.

O'DoxNAHUE v. MORSON.

HELD— That the‘sure!y Jor an absent tenant
has mo right of action Sor the resiliation of the
lease, on the ground that the premises are out of
repair; and cannot bring any cuch action in the
name of the absent tenant.

The plaintiff in this case leased from defend-
ant & house in the St. Ann Suburbs, which was
not in very good order. After being there for
some time, he paid the first quarter’s rent with-
out making any objection. Some time after
however, he wus convicted of having sold
liquor without license, and fearing the result of
the judgment he went away to parts unknown.
Before he went he had sub-let tﬁe front half of
the upper flat and part of the second flat, and
he left the tenants in the house when he went.
When the second quarter was entered upon and
one month due, the defendant’s agent applied
for it, but did not get it. In the original lease
another party became surety Jjointly and sever-
ally for the payment of the rent, and having
been agplie(f to for the money, he thought it
would be a very good plan to institute an ac-
tion in the name of the absent tenant for the
resiliation of the lease upon the ground that
the roof leaked. But if the surety had a right
of action at all he should have brought the ac-
tion in his own name; the law gives him as
such surety no right to plead the personal
inconvenience of the tenant for whom he
became surety, even if the temant had suf.
fered such inconvenience. The tenant never
complained that the roof leaked, or that the
house was in bad order. He paid his first

uarter's rent regularly, and would have paid
the month’s rent of the second quarter, and
probably remained to this day but for the con-
vic:wn. The action must be dismissed with
costs.

Ez parte DANSEREAU ». CORPORATION OF
VERCHERES.

HELD—That a procés-verbal made by a super-
intendent without visiting the localitics or examin-
ing the previous procés-verbauz connected with the
work, will be set aside as not entitled to confidence.

This was an_appeal from g procés-verbal for
building a bridge. By resolutions of the Coun-
cil, & superintendent was appointed to go and
visit the place with all the authority vested in
him by his appointment, and make a report.
The Court was not disposed to maintain this
procés-verbal.  The superintendent hag not
performed his duty, had not visited the localitjes

~to be affected by his report, had not examined
the procés-verbaur connected with the work,
aud himself declared and reported subsequently
that if he had seen the procés-verbauz he would

have made a different report. This declara-
tion made by the superintendent was sufficient
to have his report set aside, because ne confi-
dence could be placed in a report made under
such circumstances. Appeal maintaized and
procés-verbal set aside.

NORDHEIMER v. FRASER.

HELD—That a person who has leased a piano
belonging to him, has a right to revendicate it
after it has been sold by a third party to cover ad-
tances made by such third party to the lessee.

Held also, that a sale of property pledged for
advances must be public and ajger due advertise-
ment. :

The plaintiff leased to one Laidlaw a piano
proved to be worth $500, for three mont s, at
$6 & month. In August following Laidlaw
applied to Mr. Leeming for an advance upon
this piano, telling him it was his. Mr. Leem-
ing without making any inc}uiry advanced him
$:200 upon the piano, and afterwards advanced
him a further sum of $25, but not upon this
Eiano. Some time afterwards Mr. Leeming’s

ead man of business applied to a manufacturer
in town and asked him what he thought the
piano was worth. The answer was $200. Now
the piano was proved to be worth $500. Mr.
Leeming, however, sold the piano to defendant
for $200, which was not sufficient to cover the
advance and expenses. The question then wag,
did Mr. Leeming acquire any right of property
in the piano by making advances upon it?
When Laidlaw went first to Mr. Leeming, the
latter proposed to put it under Nordheimer's
care, but Laidlaw of course objected to this.
Nordheimer had cndeavoured to find out where
the piano had got to, but it was only just be-
fore the action was brought that he found out
what had become of the piano. Now as to Mr.
Leeming’s right to sell this instrument—if sold
at all, it should have been sold publicly, and
after being properly advertised as the property
of Laidlaw. It was only put into Leeming’s
bands as a pledge,and the public had & right to
be notified of the fact. Mr. eeming not having
taken the necessary precautions, cannot de.
prive Nordheimer of his property. Under these
circumstances the saisie-revendication must be
held good, and judgment given in favor of
plaintiff.

McWILLIAMS ». JOSEPH.

HELD—Where @ builder had quarried some
stone under a contract, which he afterwards refused
to sign, that he was, nerertheless, entitled to be paid
Jor the work done.

The defendant in this case asked for tenders
for building a house, and the plaintiff made a
tender. At the bottom of the tender it was
mentioned that the work was to be completed
within a certain time for a certain sum ; and if
not completed within the time specified, the
sum to be paid was to be less. Defendant told
plaintiff to go and sign the contract, but in the
meantime he said he might be quarrying stones
for the building. 'The plaintiff began to quarry
the stone, but did not sign the contract, and
said he would not do so unless he were allowed
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to fix his own time. [There was, therefore, no
contract between the parties. But work had
been done by plaintiff, and defendant must pay
the value of tge stone quarried, less what had
been used by plaintiff in building another house.
The amount was swmall. Judgment for plain-
tiff with costs as of the lowest class, Circuit
Court.

McGiBBOXN ». DAaLTON.

HeLD—That where the rule appointing arbi-
trators authorizes them to settle the question of
costs, the Court will not disturb their award as to
the costs.

An action for work done. The matters in dis-
pute were referred to arbitrators, and in the
rule appointing the arbitrators and amiables
compositeurs, they were specially authorized to
decide upon the costs of the case. The action
was brought for £56, and the defendant pleaded
that he owed only £6 ; and although the arbi-
trators awarded plaintiff £20 yet they had left
each party to pay his own costs. This would
not have been the judgment of the Court, but
as the arbitrators had received authority to fix
the costs, the parties must abide by the award.
Report homologated.

e ——————————

Montreal, 31st October, 1865.

BADGLEY, J.—
LECLAIRE ¢t al., v. DAIGLE and RICHARD,
opposant, and GIARD, opposant and contesting.
HEeLp— That an election of domicile by an op-
posant at the office of an attorney, must state where

the office is siutuated.
A writ of execution issued out of this Court,
addressed to the Sheriff of Arthabaska, for the
- sale of defendant’s property. The property
was seized and sold, and the Sheriff made his
return of the moneys to this Court. Thereupon
a projet of distribution was made; oppositions
were fyled and among them was one by Giard,
and another by Richard. The report of distri-
bution collocated Richard and thereupon Giard
contested bis opposition. Richard was resident
in Arthabaska, and almost at the last moment
his attorney ascertained that a contestation had
been fyled here. He now moved that it be re-
jected for insufficiency of service. Now Rich-
ard’s opposition did not establish a domicile ac-
cording to law. It merely elected domicile at
the office of his counsel, without stating where
this office was. The ordinance required oppo-
sants to electa domicile @ peine de nullité, but the
domicile required by the law was a local habit-
ation, there was none here. The contestant, how-
ever, did not take exception to this irregularity,
but went into the merits of the opposition; and
the contestation, instead of being served on
Richard’s counsel, was left at the prothonotary’s
office. The latter, hearing of this almost at the
last moment, moved to reject it. The difficulty
appeared to have arisen from some difference
between the attorneys, and as the Court could
net allow the rights of parties to be jeopardized
by such differences, there would be an express
order tejecting the motion without costs, and

giving Richard an opportunity of answering
the contestation.

STEPHENS v. HOPKINS.

_ HELD—That the use of the present tense ¢ has?
instead of the past * had * under the circumstances
stated was good ground for a demurrer.

This case came up on a demurrer. The action
was brought to compel the defendant to remove
certain boxes, complained of as & nuisance,
from the Prince of Wales’ lane, through which
he claimed to have a common right of property
witk the defendant. The defendant demurred
to plaintiff’s action on several grounds. The
p]mntlﬁ‘, a considerable time afterwards, insti.
tuted his action, and in his declaration alleged
that he went into possession of the premises on
the 1st of February last, but he only purchased
on the 6th. He further alleged that since the
1st Feb., the defendant or his agent erected
these boxes, and that *“ he has no right to erect
them,”’ using the presert tense instead of the

astin his declaration. It was not alleged that he

ad no right to erect the boxes at the time they
were erected. 'This difficulty, though highly
technical, made the demurrer a good demaurrer,
but the plaintiff would be allowed an opportun-
ity to amend his declaration. Demurrer main-
tained with costs, and action dismissed, unless
the plaintiff chooses to amend his declaration.

BEAUQUAIRE ». T. DURRELL, and WM. DuRr-
RELL et al., opposants.

HELD—That the Sheriff cannot sus end pro-
ceedings upon an opposition to @ v itiont ex-
ponas without an order from a judge.

Judgment was obtained against the defendant
in 1837. Execution issued in 1857. Two lots
of land were seized, one was sold, and the other
remained unsold. On the 2nd Feb., 1860, three
years after the execution issued, the defendant
died. There was no proceeding of record to
render the judgment executory against the
heirs, but in 1863 the plaintiff obtained a writ
of venditioni exponas for the sale of the second
lot of land. Upon the issue of this venditioni
exponas, the opposants, heirs of the defendant,
came in by opposition and claimed the land as
theirs. The opposition being put into the
hands of the Sheriff, he v_.ndertooE to suspend
the proceedings, which the law did not allow
him to do, there being no order of the judge,
directing him to suspend them. An opposition
to a venditioni exponas, without such an order
of the judge, was no opposition at all, and the
sheriff was not bound to take any notice of it. The
opposition, therefore, on this ground would be
dismissed but without costs; but the parties
might obtain an order to suspend upon a new
opposition : this opposition dismissed.

GOUGH v. GREAVES.

Demurrer maintained to dqclamlion setting up
a contract, and (without asking that the contract
be set aside) claiming more than was stipulated
in the contract.

The defendant in this case, & married man
had intercourse with the plaintiff, his servant

woman ; and & female child was born. The
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defendant had the woman sent to the Lying-in
Hospital. Subsequently, in October, 1862, he
induced her to enter into a notarial agreement,
in which it was stated that to avoid scandal
and litigation, she was to accept $6 per month
till tbe child should attain the age of 7, in con-
sideration of which she was to forego her claim
for damages against the defendant. $12 were
paid at the time the deed was passed, and $24
were afterwards acknowledged to have been
paid, so that six months were paid in all. But
subsequently,, the defendant refused to support
the child, and for the past two years and a half
he had not paid a cent. ‘Lhe plaintiff now was
advised st law that the bargain between them
was no longer in force, and she was induced to
bring an action claiming $10 a month from the
time of the child’s birth. As the condition of
the agreement was that the plaintiff was to fore-
go her claim for damages on his paying the $6
a month regularly, the bargain respecting dama-
ges might be considered at an end. But the
bargain for the child was $6 a month up to the
age of 7, while the plaintiff claimed $10 per
month up to the age of 14. This was metby a
demurrer on the part of the defendant, stating
that plaintiff cannot go beyond the contract.
She ou§ht to have prayed that the contract be
set aside. The Court, therefore, could not do
otherwise than maintain the demurrer, but the
defendant would be allowed no costs, and plain-
tiff would have an opportunity of putting her
action in such shape that a judgment could be
rendered.

BERTHELOT, J.,
ROBERTS v. WEST.

Capias quashed because name of deponent’s in-
Jormant was not disclosed in the affidarit.

In this case the defendant moved to quash
the capias on the folowing among other grounds:
That the affidavit set out that the defendant had
been in the United States, and was immediately
about to return there, but did not state the
name of the person who gave this information
to deponent. It was alleged that the thing was
publicly known, and that defendant had enter-
ed his name on the books of a hotel as being of
New York; but this was not sufficient. J udg-
ment would go quashing the capias, because the
name of the informant wasnot given.

GOULT ». Durvis,

HELD.—That a person ceusing to profess the
Roman Catholic religion must notify his curé in
writing, in order to be exempted from liability for
church dues.

This was an action for church dues. The
glea of the defendant was that he had ceased to

e & Roman Catholic, and that being now a
Protestant, he was not liable for the amount
claimed. To support this plea he desired to
adduce . verbal evidence. Mr. Justice Monk
had rejected this testimonial proof and a motion
was now made to revise this ruling.* The court
believed the ruling to be correct. A person
ceasing to be a Roman Catholic must give his
curé notice in writing. Verbal proof would be
too easily obtained. There being no commence-

ment de preuve par écrit in this case, the ruling
was correct, and the motion to revise must be
rejected.

MONK, A.J.,
RANsON vs. CORPORATION OF MONTREAL.

HELD.—That Counsel may be called upon to
disclose the place of residence of their clients ; but
it is optional with them to answer.

This was a petitory action. In the declara
tion the plaintiff was described as of the district
of Ottawa. Since the institution of the action
he had left his residence, and probably the Pro-
vince, and was not to be found. The defend-
ants were desirous of serving on him a rule
for faits et articles, and not being sure that inter-
rogatories served at the Prothonotary’s office
would, in case of the plaintift’s default, be taken
pro confessis, they made application that the
plaintitl’s attorney should be called on to declare
where his client was. Their intention was, if
the attorney stated where the plaintiff was, to
send a commission to examine him. While if
his attorney refused to state wherc he was, they
believed they would then be justified in serving
the interrogatories at the Prothonotary’s office.
The plaintiff’s attorney answered that he could
not be compelled to disclose his client’s where-
about, and that it would derogate from the au-
thority of the Court to give an order which
might be disobeyed with impunity. Further,
that the plaintiff had been indicteé, true bills
found against him, and he was a fugitive from
justice; so that it would be a violation of pro-
fessional confidence to state where he was.
With reference to the first point, it certainly
seemed to be an extreme exercise of authority
to order a counsel to state where his client was.
But it had been done in France ; and, moreover,
the counsel was at liberty to refuse to comply
if he pleased. His refusal only put the defen-
dants in a more advantageous position. As to
the second objection, it was not, in the opinion
of the Court, any breach of professional confi-
dence, and, besides, there was no compulsion in
the matter. Rule granted.

GLASSFORD v. TAYLOR.

HELD—That the Superior Court has no power
to amend an award of the Board of Revisors of
the Montreal Corn Exchange Association. If ir-
regular, it must be set aside in toto.

This was an action brought upon an award
of the Board of Review of the Montreal Corn
Exchange Association.  This Association
had obtained an Act of Incorporation empower-
ing it to provide by By-law for the appointment
of arbitrators to whom may be referred contro-
versies relating to commercial matters between
the members. From the Arbitrators there was
an appealito the Board of Review, aud the
award rendered by this Board was deposited in
the Superior Court. The Court had no power
whatever to touch this award, there being no
appeal or certiorari allowed. In the present
case, the two arbitrators not agreeing u third
was named, and subsequently tie Board of Re-
visors gave their award which was deposited in
the Superior Court, and a rule taken in due
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, against whom the

course calling on the part
ow cause why the

award was rendered, to s
award should not become & judgment. The
defendant met this rule by a contestation. Be-
sides minor objections, it was alleged that he
bad not received written notice from the Board
of Review, as the law required. ‘The Secretary
was brought up, and said he believed he had
given defendant notice, but he did not find any
trace of it, and could not remember whether he
had done so. The award was therefore bad
upon this ground alone. ~But there was an-
other objection more fatal than this. The award
condemned Taylor Bros. to pay certain freight,
but the amount which they were to pay was
not mentioned in the award at all. The omis-
sion might, probabl%, be rectified by reference
to the proceedings : but the Court had no power
to add to or subtract from the award ; 80 that
being absolutely null in consequence of this
omission, the action must be dismissed with
costs.

DRAPEAU v. FRASER.

HELD.— That the sheriff must be made a party
to an action to set aside a sheriff’s sale.

The question in this case was whether the
Sheriff should be made a party to the suit
brought to set aside a Sherifi’s sale. It was
asked by the plaintiff, why bring in the Sheriff?
We do not complain of him. Why go to the
expense and trouble of including him? There
was a good deal of torce in this. Upon philoso-
phical grounds it was right; but the Court had
to look to the jurisprudence for its guidance
In this case it might be urged that the Sheriff
must be brought in, because he executed the
writ. He was the man who did the wrong, and
a copy of the judgment must be served upon
him. ~The mere fact that the judgment of the
Court was to be served upon him, and that this
judgment went to set aside an act of his, was
sufficient ground. But there was another reason
~ forit. The plaintiff complained of the Sheriff's
act: he did not say it was fraudulent; but the
Sheriff might have a good deal to say about it.
There was another ground beyond this. The
Sheriff was an officer of the Court, He was
ordered by the Court to do a certain thing, viz.,
to sell the defendant’s property in satisfaction
of the debt ; and he went and sold, not only the
defendant’s property, but that of other people.
He should be brought before the Court to ex-
plain this. Further, it was in accordance with
the uniform practice of the Court. Widows of
Sheriffs had even been brought in after their
husbands had died. A practice so uniform
could not be considered a useless practice. There-
fore, although the case had been allowed to go
exparte, the Sheriff must be brought in.

COURT OF REVIEW.—JUDGMENTS.
31st OCTOBER, 1865.
PRESENT.—BADGLEY, J., BERTHELUT, J.,
and Moxk, J.
BRITISH AMERICAN Lanp Co., v. MUTUAL
FIRE INSURANCE Co.
"HELD—That a policy of insurance is vitiated

A

by changes increasing the risk, made in the build-
ings insured without legal motice to the insurers.

BapGLEY, J.—This was a case from the
Cireuit Court of the St. Francis District. The
action was founded upon a policy of insurance
on certain buildings in Sherbrooke, comprising
a manufactory and certain detached buildings
near the manufactory. After these buildings
had been occupied some time, the proprietor
thought proper to make certain changes and
additions, and, unfortunately, without giving
the required notice to the Company. t was
true he did intimate verbally to the Secretary-
Treasurer of the Insurance Company in con-
versation that certain changes were being made
in the buildings, but there was no notice ac
cording to law. There was nothing to show
that the Company had ever been made aware
of the changes that had taken place. It is a
principle of insurance that where changes have
been made increasing the risk, and no notice
has been given of this increased risk, nor any
consent given by the Insurance Company, the
insurers are not liable. Unfortunately the fire
in this case was found to proceed from the part
of the buildirgs where the changes and ad-
ditions had been made. There was no doubt,
therefore, that the judgment must be reversed
and the action dismissed. The original policy
bad been changed by additional buildings of a
more risky character, and these buildings being
burned down the Insurance Company could not
be held liable upon the policy. Judgment re-
versed.

MORIN, fils, v. PALSGRAVE.

HEeLD— That in order to bring an action en
complainte, the plaintiff should have had actual
possession of the property for a year and a day
before the institution of his action.

BapGLEY. J.—This was a case from the Dis-
trict of Richelieu. It wasan action en complainte,
and the legal ground of that action is the actnal
possession of the plaintiff for a year and a day
before the institution of his action. In this case
the plaintiff claimed to be in possession of a cer-
tain property, but his possession had been inter-
fered with by the defendant, the action not being
brought within & year and a day of the trouble.
The testimony was clear that both the parties
had been in possession of the property at dif-
ferent times up to and before the institution of
the action. Now the possession should be in
the plaintiff alone, and not divided with any
one else, otherwise the action e® complainte
could not hold. The parties in this instance
had agreed that they would not go upon the
land till the case was settled. Under these cir-
cumstances the judgment of the Court of the
District of Richelieu in favor of the plaintiff
must be reversed.

WARD ». BrowN and BROWN, opposant.

Deed of domation declared fraudulent, under
the circumstances stated.

BapuLey, J.—This was an appeal from &
judgment rendered in the District of Iberville.
The plaintiff obtained a judgment, on the 10th
May 1863, sgainst the defendant, for a debt due
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since 1st August 1861. The osposition was
made by the son of the defendant, and the
Erouud of the opposition was that the defendant

ad made a donation of the property seized to
the opposant, his son, in Feb. 1863, whereby the
seized property had become the opposant’s.
The consideration of this donation was the
support of the donor and his family, the right of
usufruct in the estate being, moreover, reserved
by the donor. 1In the deed it was declared that
$1159 had been paid, and the balance, $500,
was said to have been received subsequently.
The contestation arose on this deed, which, it
was alleged, was made with the fraudulent in-
tent of preventing the plaintiff from enforcing
the execution of his judgment; that the de-
fendant had transferred not only his real estate,
but the whole of his moveables, to his son.
There was nothing to show that the defendant’s
son had ever paid any money for this property,
or that the conveyance was anything else than
an artifice to protect the defendant’s Toperty
from the grasp of his creditors. Under these cir-
cumstances, the judgment of the Court at Iber-
ville rejecting the opposition must be main-
tained ; but an alteration would be made in the
grounds of the judgment. The opposition
would be dismissed on the ground that the do-
nation and the transaction between father and
son were fraudulent, and not merely on the
ground that the opposant had not proved the
allegations of his opposition, as stated in the
original judgment. i

SCATCHERD v. ALLAN.

HELD.— That when the delay for inscribing a
case for review would expire on a Sunday, it is
prolonged till the next juridical day.

BADGLEY, J.—This case was brought up on
a ruling of the Superior Court of this District.
The plaintiff now moved to set aside the in-
scription for review, on the ground that the no-
tice was not sufficient. The law said that the
party seeking to have a judgment reviewed
must, within eight days from the date of the
judgment complained of, make the required
depo_sit, and inscribe the case. In this instance,
the judgment was rendered on the 30th Sep-
tember, and on the 9th Oct. notice of inserip-
tion for review was served by defendant’s at-
torney on plaintiffs attorney. On the same
day the inscription was fyled in the regular
manner, with the deposit.” Now the eighth day
after judgment rendered was a Sunday, and it
was in accordance with the rules of practice
that when a delay expires on a Sunday it goes
over to the next juridical day. The inscrip-
tion, therefore, was in time, and the motion
must be rejected with costs,

JORBNSON et al. v. KELLY.—
HELD—That in insolvency cases the procedure

under the ordinance of 1667, requiring the Sheriff

to make a procés-verbal to accompany his report,
has been superseded by the special procedure intro-
duced by the Insolvent Act of 1864.

BADGLEY, J.—This was an insolvency cage
from the Court at Richelieu. It was a cage of
compulsory liquidation, commenced in the

usual manner according to the statute. A writ
of attachment was issued from the court ad-
dressed to the Sheriff of that district, who acted
upon it, and made his return on the return day
of the writ. On that day the official assignee
in whose hands the Sherifl had placed the estate
of the insolvent, applied to the court for a pro-
longation of the time, in order to enable him to
complete his inventory of the estate and effects
cf the defendant. The return day was the 6th.
The official assignee renewed his application
for delay, stating the time within which he
would be able to complete his report. The
court below did not come to any decision upon
the applications, but it had come to a final judg-
ment on & technical point based on the procedure
under the ordinance of 1667. The objection
made by the defendant was that because the
Sheriff {ad not returned a procés-verbal under
the ordinance of 1667, of his doings under the
writ, the writ was bad and must be set aside.
But the procedure under the old law had been
superseded by the special procedure introduced
by the Insolvent Act. The case being one of
compulsory liquidation, it was necessary that
there should be an act of bankruptcy,and, accord-
ingly, certain allegations were fyled by plain-
tifts, supported by affidavit, that an act of bank-
ruptcy had actually taken place. The insol-
vent did not take any of the proceedings
pointed out for setting aside the act of insol-
vency, and, therefore, the act of bankruptcy
stood good on the record. The official assignee
had applied for an enlargement of the delay for
making his inventory, and it was quite com.
petent for the Court to have extended the time
to do so. The defendant then, by exception @ la
Jorme, objected to the report of the Sheriff, be-
cause it was not accompanied by a procés-verbal
of his doings under the writ,which was followed
the next day by a petition of the insolvent to
the same effect for the same reason; but as
before observed the statute required nothing of
the kind from him. 1Itis said that the Sheriff
should return with the writ, a report under oath
of his action thereon, but it said nothing more.
The Sheriff was not to make the inventory ; this
was the duty of the assignee. The case went
on; proof was adduced confirming the act of
bankruptey, and the defendant pleaded by ez-
ception @ la forme exactly the same as if he
were pleading in a civil action. Now there
was no such course of pleading é)rovided by
the act which had substituted a different pro-
cedure. The mode there provided was by
summary petition, which the defendant had
also followed. Finally, the Court at Richelien
had rendered a judgment quashing the writ of
attachment on the ground that the return of
the Sheriff was not accompanied by a procés-
verbal under the old system. The Court was
wrong in departing from the statutory pro-
cedure, and the judgment could not be main-
tained.

Moxk J., did not go to the extent of saying
that a procés-verbal was unnecessary undor the
insolvent law. He believed it necessary for
the Sheriff to tell the Court precisely what he
had done. But in this case he considered that
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there was a sufficient return by the Sheriff, and,
therefore, he concurred in the judgment.—
Judgment reversed.

Snowdon & Gairdner for plaintiffs.

SUPERIOR COURT.

30th November, 1865.
. BADGLEY, J.,
MIGNAULT ». BONAR.

HELD— That the cclebration by a clergyman of
the marriage of a minor without consent of parents,
is illegal, and gives ground for an action of dama-
ges against the clergyman.

The plaintiff in this case had been living in
the State of New York with his family, but re-
turned to this country a year or two ago and
lived in Montreal. is daughter, aged eigh-
teen. who was perfectly well acquainted with
the English language, kept company with a
man who one day induced her to accompany
bim for a sleigh drive. To preserve appearan-
ces the lady took her younger brother with her
in the sleigh, but the man afterwards sent the
boy off to the post office, and took the girl to
the Rev. Mr. Bonar's private residence, and
there in the presence of two persous, sent there
for the purpose, a marriage took place, a li-
cense being presented by the husbahd. Tho
name given to the clergyman was not her real
name. It was not quite clear that she did not
berself sign the register. She said she did not
sign it, and she said also that she never had any
idea of marrying this man, but that when she
got to the Rev. Mr. Bonar’s house she was
called to stand before the clergyman; that she
. never made any objection; Rev. Mr. Bonar
read something out of a book, whick she must
have comprehended as she was familiar with
the English language read to her, and after it
was all over she was told that she was married.
As soon as the marriage ceremony was over,
her husband took her back to her father’s
house. The ceremony was all that took place,
there not being any consummation of marriage.
Now tiiis girl was by law a minor, and her
father had never given any consent to the
marriage, and, unfortunately for the clergyman,
it was true that he asked no questions about
her ago, or whether there was any consent.
The father now brought an action of damages
against the clergyman. This was not the first
case of the kind that had come before our
Courts. There was the case of Laroque o.
Michon (2 L. C. Jwist, 267) which entailed
very heavy consequences on & Catholic priest
who married a minor of fiftecn, without the
consent of her parents. The judgment of the
Superior Court in that case dismissed the action
on the ground that the marriage of & minor
without the censent of her parents did not give
rise to an action of damages until proceedings
were had to set aside the marringe. The Court
of Appeals over-ruled this decision: and held
that the clergyman had brought himselt within
the law, although the marriage had not been
set aside. In that case, too, there wasa dis-

pensation from the Bishop to do away with the
necessity of banns, and this dispensation was
taken by the priest in good faith. Neverthe-
les_s, the Court of Appeals condemned the
priest to pay £100 and costs, and it was only
in consideration of his being & poor man, a
mere missionary, that they made the amount so
small.' This Court was bound by the judg-
ment in appeal, and the defendant must be con-
demued to pay damages. There were circum-
stances, however, w'ilich would mitigate the
amount. In the other case the girl was only
ﬁf.teen, and must have been perceived to be a
minor ; and she was personally known to the
priest. In this case the female was a well
formed woman, and at the time of the marriage
she knew all that was going on, and it was only
atter the marriage that she said she was living
with her father, and that she was only 18. The
ceremony had then been performed ; but this was
only the civil contract of marriage, not being &
Sacrament in the Protestant C%urch, and the
girl had suffered nothing, as there had been no
consummation of marriage. The defendant
could not escape damages, but taking all the
circumstances into consideration, the Court was
not disposed to go so far in this case as the
Court of Appeals had gone in the other, and the
defendant would merely be adjudged to pay
$100 damages, with full costs.

Ez partc HERMINE DENIS.

HIELD—That entrics in the Registers of Births,
Marriages, and Deaths, maybe amended by order
of the Court on application and due proof.

This tvas a case of an Italian who died in
Montreal. In the entries of his marriage, of
his children’s birth, and of his own death, his
name was spelt differently. There was now an
application to_the Court to have the name cor-
rected on the Registers, because he was entitled
to certain properties in Italy, and the erroneous
spelling might lead to difficulties there. As
the facts had been proved, the "application
would be granted.

MAY v. LARUE.

HeLD— That an Insolvent icho has allowed the
delay of five days prescribed by the Insolvent Act
of 1864, to clapse, without presenting a petition,
will not be permitted to appear afterwards.

This was an application madv on the part of
the defendant to be permitted to fyle an ap-
pearance in the case. An attachment had
issued against the defendant’s estate under the
Insolvent Act. But the Statute said that the
party contesting shall presont his petition
“ within five days from the return day of the
writ, but not nfterwards.” The defendant
merely moved to be permittcd to fyle an
appearance. The time had gone by. With
the law so positive, it was impossible to grant
this motion. Motion rejected.

BENNING v. CaNsDIAN INDIA RUBBER Co.
and HIBBARD INTERVENING.

HELD—That a residence of a year and a day
is mot required in order to acquire a domicile.

The plaintiff moved for security for costs from
the intervening party on the ground that he-
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had no domicile here. The rule as to acquiring
domicile by a residence of a year and a day
did not apply here. It was in evidence that
the intervening party had taken up his residence
here and was furnishing his house. The
application must be rejected.

- BELANGER 7. GRAVEL.

$100 damages awa]'ded Jor assault on a Justice
of the peace in ¢ magistrate’s Court.

This was an acticn of damages brought by
plaintiff, a colonel in the militia, a Commis-
sioner of small causes and a Justice of the
Peace. It appeared that in a case before ma-

istrates, the plaintiff was acting as attorney
for a defendant in the case, when the present
defendant came up and abused him, charged
him with giving wrong judgments, with ap-

ropriating to himself the money of the Fa-

rique, and raised his hand to strike him, at the
same time asking him to go out with him and
ﬁ%ht. ‘This abusive conduct was wholly unjus-
tified, and, moreover, took place in the presence
of a Court held by Justices o the Peace. The de-
fendant must be condemned to pay $100 damages
and costs.

HIBBARD v. BARSALOU.

HeLD—That a person proving himself to have
an interest in ihe affairs of a Company 1s entitled
to a mandamus to compel the directors to allow him
to have communication of the books.

In this case an application had been made
for & writ of mandamus, forthe purpose of com-
pelling the directors of the Canadian Rubber
Company to allow plaintiff communication of
the books of the Company. The application
was made to Mr. Justice Berthelot, and he
ordered the writ to issue, returnable on the 19th
of the following month. He, Mr. Justice
Badgley, saw nothing to prevent a judge from
ordering, in vacation, a writ to be returned in
term, or from ordering in term a writ to be pro-
ceeded with in vacation. ‘Lhe Statute said
application might be made to the Superior
Court, or to a judge of the Court in vacation.
The case went on and was met by a motion to
quash, by a declinatory exception, and by an
exception d la forme. "Qur Statute laid down
a particular form of proceeding for mandamus.
In England a very circuitous procedure was
followed, but our Statute had set aside all that.
It was declared that when the writ issued, it
should not be (uashed otherwise than by plead-
ing. The motion to quash must therefore be
discharged. With rtespect to the declinatory
exception, there was nothing to decline, and
this exception must therefore be rejected.
There remained the exception & la forme, which
embraced all that was urged under the other
proceedings, with reference to the right to issue
the writ itself. It was true that in England,
the Courts bad avoided issuing writs of manda-
mus, where public interests were not involved.
But our statate had made the mandamus g
part of our law. It was not, as in Evrgland. a
thing governed by the Common Law only.
"The statute pointed out a particular mode of
Jproceeding and gave remedies. The writ was

issurd by the Judge on petition, or requéte
libellée, supported by affidavit. It was like an
ordinary writ ol summons, calling upon the
party te come in and answer it. The party on
whom it was served could only answer it by
pleading. In this case, then, the first point
was whether the plaintiff had such an interest
as to justify him in having access to the books
of the Company, as he asks in bhis petition.
His honor thought he had. His rights in the
Company had been bought out for $50,000, he
was no longer to be president, and he was not
to be permitied to establish a rival institution
in the colony within three years. - Duriug that
time he wus to receive 10 per cent, or $5000
per annum on his capital, and then further
arrangements were to be made. For carrying
out these arangements, the plaintiff placed his
shares in the hands of Mr. Barsalou individually
as a security for the contract that was entered
into. But he did not divest himself of his stock
in the institution. Had the plaintitf not an
intercst in this institution if he remained in the
same position now as then ? His interest could
not be denied. He had set up specific grounds for
desiring, to ook not into all the transactious of
the Company, but into the transactions between
Messrs. Benning and Barsalou and the Com-
pany. Atfirst he had been promised permission,
and then he had been refused. This looked as
though there was something suspicious to be
covered up. Tho plaintiff having reasonable
grounds for complaint was entitled to his
mandamus. Proof bad been made on the
exception, which was insufficient, and it would
be dismissed.

CoLUMBIAN INSURANCE Co. v. HENDERSON.

HFrLD—That a corporation must give sccurity
Jor costs in cases where the law compels a private
individual to give such security.

In this case a motion was made on the part
of the defendant for security for costs. A Cor-
poration could not be exempted from giving
security any more than a private individual.
The motion must, therefore, be granted.

STEPHEN ». STEPHEN.

HELD— That the proper mode of procceding to
destitute a tutor is by petition.

This was a petition en destitution de tutelle.
Various allegations bad been made for ths pur-
pose of having the tutor destituted. He was
said to be insolvent, living upon his minors,
taking them to Indiana,expesing themto disease,
when for their health they should have been
taken to the seaside. All these circumstauces
together with others alleged, prima fucic were
sufficient to shew that he was not a tit person
tobo tutor. Bat the latter demurred on the
ground that the proceeding should have been
an action at law. Five and twenty records of
petitions in similar cases had been seut up,
which constituted a sufficient jurisprudence on
the subject ;: but beyond this, it was ounly ne-
cessary to look to the words of the Statute which
spoke of annulling the appointment of a tutor
upon petition. The demurrer, therefore, must be
dismissed with costs.
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CLEMENT et al. v. LEDUC.

HELD—That where two wills, exact copies of
each other, and made at the same time, by husband
and wife, contain the same legacy, the legacy is
only payablc once.

This was an action for certain legacies. Old
Gilbert Leduce and his wife were married at the
end of the. last century, and lived together
communs en biens. Having attained the age of
70, they died within a few months of each other.
They lLad a numerous family, and as the child-
ren grew up and married, the old people pur-
chased properties for them or gave them money,
and established them in life. In 184i, the old
couple thought it better to settle their estate,
and they cailed in Brault, a notary, who made
a will for each of them. But these two wills
were exactly the same ; they contained the same
charges, the same conditions, the same usufruct ;
and were madeatthesame timeand withthe same
object. In these wills the oid people specific-
ally referred to what they had done for their
children, then it was stated in each that the
testator gave to two of his grand-daughters
3,000 livres, and afterwards made the defen-
dants, their grand-sons, the universal residuary
legatees of each testator. After the death of
the old mau, an inventory was made of his es-
tate, and it was shewn that the property of the
community was so charged with debt that it
was of little value. Secveral years passed after
this without anything being done by the plain-
tifls, the special legatees, except that they had
received from the universal residuary legatees
their 3,000 livres,as appearcd by receipt given by
the sisters to the brothers. The grand-duughters
now claimed 6,000 livres more, 3,000 under each
will. The only question then was this, were
these two wills, made at the same time and con-
tiining exactly the same words of bequest, to
be considered in the nature of a don mutuel, or
were they to be considered two wills, giving
6,000 livres to each of the grand-daughters, i. €.,
3,000 from each of the grand-parents. It was
shewn that this would give the grand-daughters
twice as much as the daughters had received.
Now, the law was this with respect to legacies:
—If there were several legacies by the same
will, payable to the same person for the same
sum, the legacy would be only payable once,
unless the legutee proved that the testator in-
tended to make several legacies. DBut if the
legucies were made by ditterent instruments.
the sum would be due under each instrument,
subject, however, to proof of actual intention.
The plea in this case was that the wills were
joint wills, and, therefore, there was only one
sum due. The wiils were exact copies of cach
other, not made by strangers but by husband
and wife, and the only difference seemed to be
that the notary preferred to make two wills in-
stead of one. Therefore the Court considered
them as a testament mutuel upon which only one
legacy was due. But the authorities laid down
that these inferences might be controverted or
-established by testimony. Now, in this case,
there was the evidence of a woman who was a
relation of the parties, and she stated that before
the wills were made, the old woman told her

they were going to give their grand-daughters
1,500 livres from the two grand-parents together,
but on the representations of witness, they in-
creased the joint legacies to 3,000 livres, and
after the wills were made,both testators declared
the same thing. This testimony was gecod un-
der the French law, and, therefore, the action
would be dismissed.

MCFARLANE v. LYNcH & RAPIN et al.
petitioners.

HELD—That the surctics of a debtor, who has
been ordered to be imprisoned for not fyling a
sta‘ement, are not discharged till the debtor gas
been delivered into the hands of the Sheriff under
the original writ of Capias ad respondendum,

The plaintiff having obtained a judgment
against Lynch,the usualproceedings were taken
to make him fyle a statement ; and on his defaunlt
to comply, the plaintiff took proceedings to have
him incarcerated for puvishment under the
Statute, and he was therefore ordered by the
Court to be imprisoned for six months as a
punishment. The Sheriff could not find the
defendant ; but at a subsequent period one of
the sureties petitioned the Court for the issue
of a contrainte par corps against the defendant,
who, he said, could now be found, and he was,
in consequence, arrested and imprisoned for six
months as a punishment. The suerties now
said they had done everything the law re-
quired, and prayed to be released from the bail
bond because the defendant was in jail. Buat
the Court did not consider that the imprison-
ment of the defendant as a punishment had the
effect of discharging the sureties. He had not
been delivered into the hands of the Sheriff
under the original writ of capias ad responden-
dum. Under these circumstances, the petitionfin
this and two other cases must be rejected with
costs.

In re FERON, insolvent.

HEeLD— That the wife of an insolvent cannot be
examined as a witness by the assignee respecting
her husband’s affairs.

In the case of this insolvent the assignee
petitioned for the examination of the insolvent’s
wife under the Act, when it was objected that
she could not be examined, there being no law
which authorised the examination of a wife re-
specting her husband’s affairs. The case was
submitted upon the deposition. It was the
opinion of the court that she could not be examin-
ed. The clause giving authority to examine
“persons’’ respecting the estate of the insolvent,
was copied from 6 Geo. 4, but in the English
Act special authority was given to the com-
missioner to examine the wife. In this coun-
try, strange to say, & similar_clause was in the
bill, but it was struck out in committee and
tormed no part of the act as it now existed.
There was a reason for this. Public policy did
not allow domestic incidents to be brought be-
fore & court of justice. The ordinary statute
law said specially that the wife shall not be a
witness for or against her husband. Looking,
therefore, at ‘he policy of the law and the fact
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of the special clause having been struck out,
the Court could not grant the application.—
Objection maintained.

DRUMMOND ¢. CoMTE et al.—(In Chambers.)

HELD—Tkat a writ of prohibition cannot issue

to commissioners appointed by the Corporation

Jor the expropriation of property, at least brfore

* their report has come before the Court for adjudi-
cation thereon.

On the 19th of January an application was
made to a Judge.in Chambers for a writ of pro-
hibition addressed to Mr. B. Comte and other
commissioners appointed for tLe expropriation
of property by the Corporation. The writ was
allowed to issue, and the case now came up on
a demurrer, on the ground that & writ of prohi-
bition could not issue at all to these commis-
sioners who were only experts. In England,
the writ of prohibition'was of a peculiar nature.
It was & writ issued out of the Superior Court
ta inferior Courts, and to them onlv. It issued
out of the Queen’s Bench to the Ecclesiastical
Courts and other inferior Courts. It was awrit
prohibiting these Courts from proceeding. (Ba-
con’s Abridgment, word Prohibition.) The Act
16th and 17th Victoria was passed in England
for the purpose of reforming the practice in
cases of prohibition,and the necessity of coupling
the Crown with these writs was done away
with. Bacon laid down that no man was en-
titled to & writ of probibition unless he was in
danger under some suit pending. Now there
was no suit here, but for the purpose of ascer-
taining the value of property the Corporation
were obliged to go before a judge of the court
and have commissieners appointed. When the
report of the commissioners came before the
judge, and he wascompcelled by law to adjudge
upon that report, then would be the proper time
to use the writ of prohibi:ion. Looking at the
case in this way, the Court was of opinion at the
present stage of the proccedings that the de-
murrer must be maintained and the writ
quashed. The same judgment applied to two
other cases.

COURT OF REVIEW—JUDGMENTS.
24th November, 1865,

PreseNt: Badgley, J. Berthelot, J., and
Monk J.

CORPORATION OF MONTRFAL, v. RANSON.

HyrLp—That @ d fendant who has becn re-
gularly foreclosed will not be allowed to come in
and plead, when the plea offered is not considered

ood.
£ BADGLEY, J.—In this case, argued vesterday,
wo think the parties should huve a judgment
witbout delay. The defendant has “asked for
the revision of an interlocutory judgment by
Mr. Justice Monk, rejecting his motion that
default be taken off and that he be allowed to
plead. The action was brought for the sum of
$200 on alease. The defendant having left his
&omicile and the province, the usual advertise-
ment was published during two months. Then
the defendant appeared by counsel. The vaca-
tion of July and August foilowed. In Sep-
tember the defendant was notified to plead, aud

was foreclosed in the regular manner. Alto-
gether a delay of six months has elapsed since
the return of the action. The defendant, after
default had been enter. d, applied to the Court
for permission to plead. The plea offered is to
the effect that the Corporation have obtained
possession of certain notes in tavor of defendant
to the amount of $1300, and that they have
collected the amount of these notes. I think
this is & good plea of compensation to the
action, being for monies alleged to have been
actually received upon promissory notes his
property ; surely it is clear enough, and I
think, therefore, that the defendant should have
an opportunity of going to proof. The appli-
cation of the defendant is supported by an affi-
davit of his counsel that it was through the ne-
gligence of the latter that defendant was fore-
clesed. But it is evident there was no surprise
in this case. The notices were made in regular
form. Under these circumstances the negli-
gence almost amounts to a fault. But I have
always been reluctant to allow a party to be in-
Jjured through the negligence othis attorney, and,
therefore, I am of opinion that defendant should
be allowed to plead, but only on payment of full
costs. It is a question of costs. Otherwise
he would be obliged to bring a direet action
against the Corporation for the amount of cash
received on the notes. My colleagues, how-
ever. differ from me, and the judgment will,
therefore, be confirmed.

BERTHELOT, J.—I concur with the President
of the Court in thinking that a party should
not be exposed to injury through the neglect of
his counsel. But the plea offered in this case
is not, in_my opinion, a_good plea of compen-
sation. The action is for rent, and I do not
think that the allegations ot the defendant's
plea show the existence of a debt claire et
liquide, which can be offered in compensation.
The defendant’s proper course would rather
seem to be to bring an action en revendication of
the notes, or an action en reddition de compte.

MoxK, J.—If the defendant’s plea had
seemed to me a good one, I would have been
dispose:d to afford him the relief prayed for.
But on locking into it, I was of opinion that it
was not one that could be maintained. The
motion was thereforc rejecteu by me in the
Court below.

Judginent confirmed.

Nov. 30, 1865

RowaxD ». HoPKIXNS, ¢&s qualité.

Judgment ordering an account to be rendered,
confirmed.

BapGLEy, J.—This was an action brought
against the executor of the estate of Mr.
Rowand, deceased, who was a factor of the
Hudson Bay Co. There was a question as to
whether the plaintif was entitled to one-thirvd or
to one-sixth ot the estates claimed, but the judg-
ment of the Superior Court sanply ordered the
defendant to render an account, because the
plaintiff was entitled to an account w~hether his
sharo wuas one-sixth or one-third. Now, there
was an application for revision. But there was
nothing to review in this judgment, and it must
be confirmed.



