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COURT OF QUEENS BENCH, 1882.

/
' MONTREAL, 24TII NOVEMBER, J882.

Coram M(.nk, J, Rambat, J, Tiasi.B, J.. Cross, J., Babt, J.

No. 3-12. ^^•^

REFORDiT Ai,.,

AND
4l'>'>I>LAMTIi

i

I.KH EaC'LfiSlASKQUKS DV aUMINAIRg DE MONTRfiAL,

Appoll.,,,, pu,cJ.n«Hl f#^m P. B. c«la.tr«I lot ITIfl St. Antolu, ward. .,,.1 th« bAUnoo ,.f

tlie I innUe hi. exclmngo with re«,,o...le„l, of .hLI I„t for I.t Um » U ZlZlJ'.V ...d to gu«r«„le« respondent. M«ln.t ..Id balance of purchai, Z c^ i ".tZltr. ^

laya'l^^ to C and Lt?r."'^
'"«"•'"'""'" '•"^^ •'•'""™ "' »-''"^ "'oner^:payaBto to C.and t« thl. deed rc»|M,ndenl. b«fan.« parti... and aecei.fe.l P s H ....i

«W h... ,"
""*" """»"''•""• "yi-otLfccarll, for throe ln.tHln.e,.U^f 1, te Ht due o,I

:^:nt^:i:dti=C'rt2S;:?::5:rr^^
appella, t. H. the ,H,r«,nal debtor, of the un.of.""

^
"

'" '^•' """ """*'

Tl.i8 was an\ ap|,e.,l fro... tUtfollo.ing jud«n.ent rendered by thJl
Court atMontt^ul (Rainv«.l# J.), on the 3lHt of March, 1881:-" La
Cour, aprd.s a^-oii^entendu Ids parties pareleurs avooats sur le miSrite de cette
cause, cxan.in5 la procedure, Ics piices prpduitcs ot d^lib^rtf :"

"AUen(i»t que Ics demanduurs r^clanicnt des dc^fendeurs la sonnno do $1840
._PJ¥r

lutant qu'ilH Qal^p„j,4 au nomm^^a-ltTes Cunningham ooinme tiers
ddtenteur dune certa.ne propria I d, ct comme ^t»Dt subrog^J. aux droits du
or6:.nc.er qu

, s ont paye
; au paiou.cn t do laquello somme lesdils d^fendcui,

8ont porsonncllcmeut tcnus.

1R79^"°"f^
**"** Ics demandeuxs alldgucnt quo par act<J de vento du 20 .jui»

1872. pas«S devant M.i.re J. S,..H.inter^n«»aire, Peter Rcdpath vendit aux

l^^rVT''- "'"""'? «3:.',000f>t„un..ro 171,0, du cadakro du^

I Unive^td MtG. 1, qui I'a ,ra„.«por.^e au dit Cunningham
; que par acte devento en date du douse novembre 1873, p,m devant J. ^. Hunter, notaire, les

[ipcrior



COURT OF QUKKNH DKNCir, 18«2.

%'r:'H:;.,V- •"•.ISTa.lo d.t Hurla„tf u dohn,.Kd I, .lit lot «voo Ic. .lon.on.lour-, oli |ui «„t donnd

ouUo db $10,T.16 quo lodit Uurlnnd KVnKns.ait A p,.y^,r nux dcn.andcun., et
|K.ur Koranno do I'l.j,p«.l.t\,u.Mlo iL'O.OOO grovunt l« U,t c<5.Jd par lo dlt JJurlJod
.|«lt«deruu\roHO,„m«Ata„t|:, Ula,,e«d.,o audit IMputh.ou rop,6H«nru«U k
.lie ll..rl..„d a l.y,K,.htf^ud |., dit lot m4, H. 74, n.oln, uno pcti.a p.rtia

" ^tUuA^^ que |oh di.» d^Ccdcur. plai.J.mt q,.« p,.r oertain ucf^ do vcnto on
date d.. 20 n.«. 1874 lo dit HMri.nd u vc„d.i a... ditn I'l.ijip S. lUn et uutron

g
une paruo d,l dit lot KiW, H. 74, c, qu'uu dit aetc le« dit dn..„Md..ur. Moni'i' ...tervrnuH, ct «nt dt«ol.»r^<J |„ .lit^ UuHund do touto -ro.p,.,Habili.tf ,H„H.,n„olW c.
lour luTtur.ct qu'en cmndquenotf' IIh no pcuvcnt rdolan.or lo mont.iHdo lour
action en uutant que k. dit. dciimndour» ont ,H!rdu tout ruoournVmunci

'

contro lo dit Kurland. •
,.

" Conm,ldrant quo par lo pnion.cnt q«*il« ont faitau dit CunninKriam Im
dcinandcun,, connno tiorn ddtcntouiH du dit in.moublo 171({, onlito'mhLi^'

" " n It!
!^''^ ""' '^"''"' ''" *"' Cuu„in;rl.un., aux torn.e. do I'urtiolo I IBtf du

,
L'odc Civil.

" CoMHidorant qucjorn do lourdifo intervention ou dit acto du 29 n.ai 1874
lc« ditH doniandfUfH n'dtaient pan alor« crda.ioiors du dit Uurland pour lo dito
«onuuo do m,im, ni pour nuoune p.utiii d'ioollo : qu'il.s n'uvalont alors contro
lui qu un recourH oondiliounci en Rarantlfi, dans lo oaH oil 1|h soraiont troubles

"C'onH.ddrant quo lo dit JJurland dtait alorH ddbitour pcrHonnol do la dito
..on.n.0 do 820,000, et quo la ddol.argo acoorddo au dit JJurland parlor ditH
dcmun.lcurs, no pout H'uppliquor ^u'uu rccoun, on ^arantio quWaiont Ic* ditu
den andtu.., ot ..on a I'obli««tion per.sonnello qui inoon.buU au dit Burland do
payer la d.ie .„„,n.o do $20,000 aux cidancicrH d'icellc : qu'interprdicr Tarticlo au-
tro,.H...t aurait r.-ffet de ddol.argcr le dit Burlahd d'uno obligation poV«oi.nclie »an»
t-o..H.. e.u..o„ do H,i part

:
qu'c.fi.., hI on do.,nall u..o'«on.blablo intcrprtration H l«

^d.to clauHo, il faudrait diro quo Hi lo dit Burland 6tnit poursuivi per.on..cllo„.ent
par IcH o,e«nc.e.H do la dito Hon..„c, il auruit uno action on garantio contro Ioh
Uen.andeurK, pour so fUiro acquittor ct garantir do I'obligation do payor la dito

"

Bomn.0, CO qu. scrait contrairo aux di8po8itio<.8 do rar'Uftlo 1609 du ihdo Civil
en autint que lo vendcur, n.6.no non sou.nis H auouno garantie, do,„erro copcn-

'

dant obl.gd i 1« garuntio do Ses faits por80..ncl.s, touto convention ooutraire dtant
nulle. ,

" Considerant. cnfi.., qu'uno telle interpretation siiiait Contrairo A I'intontion
evid'^nto dc8 pa.'tics.

-"Ddbouto losdefondours do lour ddfensc, et les condarano A payor aux
dcn.andeur8 la dito 80...«,o do $2,840.20, cours actucl, reprdsontant I'intdrdt A
-sept pour contour la ditesomme do $20,000, dohuo dopuis lo prcnior de juillet
1878 ju8qu'al,lerju.lletl880,et lea frais sur I'uction No. 760, intcntde par le .
d.t Cunningham contro les demandcurs, pour le rccouvroment du dit intdret •

aveo.nfdret.ur ieollo, H compter du 28 septombro 1880 ja^^u'A paiement, el

'mMKSSSS^Simi



COURT OP QUKKNH nimm, m'2.

itH.

/'

li\m\Y, J (fiiiMenlien,) :_Tl.iH oami glvo^ rl^o to im intorrMlnir qiUMtlon R-ftmi •»•!,"
Mr. I «t«r Redpn.l, «,1.| »« M.o «pp.,llu„t. . piooo of roni o*tnl«. Tl.„y paid „ l-« iKlll..tt.
portion of the price leaving |20.()0() .t-curc-.l on ,|.o pro,K,rty. p.pbio In t«, -'.ST JrKt
ye«r«. with intorc^r. Tl.i- b«l..,.o« Air. Hodpn.li gave to MoOiil CuIIoko, and tl,a

"*"

upp«ll..n>ii ococpted tl.o transfer. AppdlanlH .hen wid lo Burlun.l, who bound
hll««.U pernonall, .« pay ,ho ,lebf, and .ho property roniainod hyp.l.tfoa.od to
MWuro the debt. Uurland then eich.nKod the property with tho Soniinary for
another property

;
and nn (ho property oo.„in..c fro,., »r'P<H.mtH W.a niort«a!«,d n»

well for (he b.lanoo of the origin:il prioe, tlio 12.1,00,0 made oror to MoOill a»
for tho extra pnoo Hnrlund «;.rocd to p,y. Burjund hypothecated to tho Hoini.
nary tho property thoy p«»o him in exoh-mjo. Huiland thon Hold to J{„m
and othorn the pr«|K,rty ho had acquired from the Homl.mry. Tho H-minary
beciuno p,.rt.0H to thi. lunt deed, and they diMharKca" Uurland of ull hi, p„„^,„;|
l.ab. hty to them on thoHo trunnaotious and aoc-ptc^ Ro^ „„d others in hi-
ktcad.

-Sub.«,ue„«ly tho riRhts of McGill dovolve.l on ono Cnnningham who „,.,ifled
• ho Sennnary of thin transfor. Int.r«,t on tho »2U.000 fill due, npd o. i. waH
notpaid by any of tho particH perHonally linblo, Uunninji.m Hued the 8«MMinarT
Hypo.|,c9|.nlj.. -ho Sen.i„ary paid .ho.lebt. and were m.bro„„tc.<l in the ri«l.,H of
-unn.n..-ha,... I heyth.-n hu.uI appellant., who pladed tl.o tr.n.aoti h,.,weo.,
3url..„d nn;| the .S.nnn:„y an an pi.^wer to .h„ d..m,.n.I. Tl.o m,e.t then
before UH ,., what w.m tho cflVot of - ti.o po.«on,.I ,fi.oha.-,re of Iln,|,.,.d t.v ,h.«
senii.iary. -

'
.' "

It i. ar,Uod' it ha. no <.ff,et at a« in thi. ..etlon. The Ho.Ai.. .ry pai.J the.debt o ,.vo„| an hy|.otl..,oary eon.Iomnation, a„,l it I. .d a ri.ht ,o be suL^.tod
m..ll the r,,h,H of ,he o.i.if.al eredi.or. Appdlantn were p.,..,on..liy |i..bl, „/

./-Cunn.n...ha... and th.refo.e to the .Sen.inary. a. bein, snlnoja.cd in L riul.t.By I.e d.:cd lu-tweon the Se ary and Uurland they ..y th.y had not inter-'
jered .n any way w.th the .-i.. an tee of Burland, who w..h Mill y„n,«f of appcl-

ofo^uH t ""
r;'-"? '' r

'"
"JT"' ^:'^-'-*''P«"''«"^» overlook a great principleofou law, and ,t,,, th.8, that og||m,t by a circuit of nctio.i. avoid foran instantaoulfmate .ab.h.y. U . .Mmutcs no, action, ^nt .fe tonne/oi V^^^^^contend in th,, that all this circun. location 1. only ^ eff.rt on tt part ofthSe„..„„ry to pt. off tho evil day. which Ib inevitable, and that, sooner or laterSeminary mast be brought face to face with Burland, as they really wer.ihento adroit movomcn. of changing their position and attacking Burland f^J heother Kido occurred to them,

'»"« irom ii.o

The only way to come at the real rights of tho Seminary in this suit is U>work out all its possible results.
^

^'a>,^vr.h!!'^
"!"'

"^^^.T P"'^ '^' ^""""'"^' "^ '" ''''^'"' 'h"* immediately
.ahhy^thecaryaet,onw.ll lie agai,..t tho Seminary. In answer, to thisaction there arconly three things the Seminary can do, they can pay Jwor plead tb, exception d, dUcuuion. That is, they ean oppose o^pTZ:exactly what they «,„,d have opposed to Cuanlogham. ButTMie exc^Ju^; ^



i CO<JlfrOKQMRKN'8 UKNOH, 1P82.

\

li.i..r.i ,1 Hi. diMUMion ia ne««Hiaril;^ the diMawion of Barland, It U" out rtfthcfr rouch on

ii?^™/;!."'.',!'
*''" ""* •"'* ''y «P|H'llan|a, fxaolly on it wna on tlm «iM |.uit by (luniilnxlioiii. ' It

"•"*,;;, ^ »• would bo iiiul-M lor Ihohi to atiompt tlip CoriiM^ tool Ion, for that would |i|.io«

timiti fiico to fioe with Hurlmd «lirtar|y. Tlio HcUilnnry, tlM-rf-foVfl, woujd h>»»
only one of j'wo tliinna lod'», UyiUlniuer or topny, anti to acvk the liy|M)lliocurj

'
and [lorHonal protcotion U nUiiinod.

I am thcroloro ofopinUn tliiit llio JudKuirnt of tlio (7<iurt b><low ttliould' bo
rovurNod.

\ ^ N >
"

' (Jkohh, J. .—On tlid'20lli Juno, I8TS» IVtor Uod'pnMi nIIm to K.roiil & I)illon

n lot or liind on Shorbrooko Htr«'<'r, OndimlrHl No. I71tf 8t. Antoiuo w»nl, j*of llio

price of $2U,K5«, whereof g.l.H.Hi were paid, iind the bnlimco of $iU,U(m%»n
ptiynblo to tliu vendor in 10 yearn, with intcwiat, for which n bniUrur dn /uniU .

hypothc<|uo waa rcacrvod, ^
•

The vendor trnniiforrod thin bnlanoo to thd Uovnl Inatitulion for tlio Advance-,

niJw>t of Loarnini^, who trauxt'ttrrcil it to'Junion Cunningham, of OltuWii, );cnli<'-

innh.

Py the 12th November, 1 87.1,' RcfonJ & Dillon «)ld tliia properly lo Goo. H.

BuHntid for 837,077.97^, whereof 05,077.1)7^ were paid, and the bidiineo of
$:i2,0rt0 Iho purchuHcr undi-rlook to pay na follows: $20,000 to the-exonuration

of the vendor, to tho Jloyal Iiintitution lor tlvo Advancuniontof l^iirnii% at (hut

.^ lime the transforeea and lioldora of Poter Kodpaih'a claim. na 'vcndoc. of tliin

pnipcrly iio Iltford & Dillon, and tho balance of $12,000 in two ycara, with

intcrcHt, for which auma a hnillcur de/onJ$ h^pothique woa reserved by Iteford

. . k Dillon. ^>

*

^ „
On the 14th Novenibcr, 1873, Burland cxchnngcd thia property with The

' ,. (iontloniun KdcIoRiaHtioHof the Soniiiiar/ fora lot on St. Uathcrino alrect, pitrt of

Cudantral No. I(jft4 St. Antoino ward. Jiurland agreed to pivo, by way of boot '

Htiuttr on It four, a aum of $10,23S, payable in ton annual instaliiicnta, with

interwt, for the payment whereof they limited their hypothequo to a port only

of 'the propcrty^by them^ivcn in oxchanKc, liboMtin<i a jmrt; but inanmuelv nif

Iho property i^ceivc(^ 'in cxchan^^e wat» olmrj^ed with a bitUleur tfi: fondt
hypnthiqw. in '{'avor of tho transferee of Ucdputh, and a further sum of
$I2,O0j0 in faypr of Ijcford & Dillon, both being mentioned na a balancc'of

|32,000 di^indcr Rcford & Dillon's deed to Burlatid, it waa stipulated in tho

<»phange thaTtbeLlimitatiOn by The PJoclosiaalicH of their liypotheque for tliw

, •"l'|«''« W8 withouf,prtjud|oe to their rccourae or right of l\ypothequo by way of
warranty on the land they so convoyed for securing them agaiimt tho said 8um

.

' - or balance of $32,000, which it wn.<? thereby declared tho said Burland owed, in

vnrtuc of said aalc by Jtoford & Dillonrto Burlund, and to tho amount of wjiioh
'

aum of $33,000 tho land they conveyed to Burland'was thereby declired to bo

epeciully affcetodl and hypothecated io their favor for surety of the pajmont of

s^ tho said sum by Burlund.
'*^

,
On the 29tk of May, 1874, Burland aold tho* St. Catherine street property to

Rosa, Smith andSStarke, the'vendor dccldfing tho property free and clear of

inounibranccB, save the toulte of $10,235, and interest, which was assumed by

1

y ».v.

>,

'x .y



OOUBT or QUBIN'S B«NOn.'lMf.

diwl«rK«.
H " pi •-M.UMO, wliioh ib« purobMflrt promU^ to >- k«1««m.

Th. pric0WM|3a,740/wh.«K.f1^605 ^WMM„p,,tth,- '
.X^MJi

c.o„«r«.io„ «f J»url.„d(.ho vSv rrl' if I
""'' "'^ •-"'"^^ *« "«•

Sncnt of r^„r„l„K " ^^ '"'*""""' '"'"'•'"' A^"""*-

Iho Mid Oc„.le„.on Kcclemo.tic. lli^rK? f' .
"" I'JPothcctcd to .

of $32,000. the wholHlwe^wmr • "' '"" "'"' '^'*.' "'*'''' ''"«^""«

duo on the uknJy^'Zo '
' • "" ""-""' •-••»«'»on'-' of interest

Tl.cro«pondcnt^TlloOontIomonKccl(.«i..«^,V. «„ii.i
-

'
'

'

'

.co.t-, .„d another I.„|f.yoa,|y instulnl. of n ff ';° "*"•"•» ««««» ^r wjth

noVi„. ^i^.nrfe, eJutc7:; 7 1^"^ }«««. «n'^ took.

.
.abrogation oTCunnfegUn.*, rijjUt, i^liZl'lmi ll '^'l'^'""''"8

'

conformity with g^ofArt 11^) C
& A'"on, the .ppcll.„u, in

•0 .CunnningluuT The wTllu"^'
'!?P°"*'""'' 'W'»» obliged to poy

' given fo^th^e^pondolSud^^^^^^^^^^
I think the re'Tponden^tu rt^^^^^^^^ ^r-J.arge therceoursc of thfappellant, agrat7„rf„:d ft th

' "''-
' ^'^ ^"

exoneration of the money Iduo to iledithTl ^ . .* P"^'"""* ^ ^l"*'*

and from them to d)unnfng|..m Yo!h^eT Z\!"
.'^' ^^"' ^•"""''°«

the respondent* conveyed to BuHnnH T '^ *''* ^*"' November, 1873,

exchange one .yncumSt:3 rrtrS'^Tt^
>'«». To prevent their pofii^o'l ^^ "'*'*"^'"" or to CunpinfrV
they exacted from ZLTZijZZ'7'' "''"'^' '^ *''* encumbrance "?

brance.,BurIandnovtfrwa8the.>S ?4 u-^T °* 2^ '8''"»»th«tencum- ...

^uldonlyhav^av^i,::,!^:?!;^-';^^'^*^^^^
^

-»>-^.tborhUs„cc4J^-^

.A

' /

—U
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-^"^
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COURT OP QUEEN'S BKNCri,1882.

I

''*'*mI'
" claims, but not from this, an it was only on the land.ynJ against tho land iJicy had

'-M*^ wSt!" P"""*' ""'' ""'^ *''"" that land passed to hnotlicr, they prosorvo.l tlioir liypo-

naira^^iloiit-tliequo nnd oiaiihsapainst the land and against Burland's successor tlioljpldor of

If \ y>o lahd, in respect of tho obliuation^ which' Burland had undertaken towards

;thein, but no other. Their own personal doinft<{d niraiiist Reford &. Dillon nrosa

from tho fact, and from tho timo that they ]^id Cunninghan), ns Hucccssor to

Kcdpath. Ar linst this demand Burland is/not db^char^cd, OQif-liis liability a»,
guarantee of Roford & Dillon in any manner interfered with. \Wliat Burland
undertook to pay in dischnrgo of Reford & Pillon is still Burlund's dtbt, and is

primarily Reford & Dillon's debt, as by them undertaken to pay to Redpath. i

By tho exchan;»o betweon Reford and Dillon and the Seminary, each party

iavtheory was suppo?ed-to rccoivo an ctiuivalent for what ho gi^ve, and if botli

<* properties had been free of eharjjes and of equal value, no obligation would have
remained to bo fulfilled on either side. The gon tlonien of the Sjiuinary guvo
a property fi^cof charges un^of 8up«rior value"—theism tlrcir side fulfilled and
liiorc than fulfilled their obligations; Burland on his p?h<jpjjui_a property of
loss value, and encumbered with a personal obligation on his part iiiTWHsas an

. : hypothecary liability towards Reford & Dillon. By putting this pmpa.
into the hands of the gentlemen of the Seminary the hypothecary charge
remained attached to it, but it did not in any manner make tho debt and personal

liability of Burlund to Reford & Dillon the debt pT the gentlemen of the
Seminary, it remained the dtbt and personal liability of Burland, althouiih tho

propiTty which had become the property 6f tjje gintlemen of the Seminary
continued to be liable for it. Tho gentlj.'incnortlfcSetjiinary'wtero not the debtors,

and what is more important, they nevA were the creditors of this claim, and, there-

^fore, could not discliacQl^ ft."

--;i I" allowing thc|j(k4l^5*inencunibcred property which they held, to pass out
of iiieir hands ip--rct|iM^lDr one that ^was encumbered and of less value, they
took the necessary and reasonable precaution of Htipulatin'^ that for their

warranty, kn^- to protect them against the hypothecary claims that might fall

upon tho property that had pisSed to them, they should have a hypothec upon

^ the unincumbered property they had pjirted with, as well as a hypotheclor tho

soulte or retour which they wore to receive, the latter being all the amount for

^ which they wore actually crcditoft*^ the former being an amount they had no
claim to, but which mi:iht come against their new property if Burland failed to

« fulfil his oblijiations by paying his own, not their debt, nor being a debt for

which they were a direct creditor. When Burland sold to fimith et al. the pro-
perty lie had received from the Seminary, Burland was their pcrsonar debtor for

' ' tho amount of the soulte or relour which was his own dcbf, and one for which
they werelijie direct creditors. Burland had,'beside», como under obligations ta
tbem to pi^y\hi8 own 4t'btto Befoid & Diilo^i, and to see that it did not fall

^
back updo ttie propcrtyTi&-Ji^ put into the hands of the gcntlemeu of the
Setninary ; Weir claim upon biinvras limited to enforcing these two obligations.

IShegc they ^uld disch.irge, and no more; they could not discharge the debt
which Burl<ind owed to Reford& Dillon, for they, the geutlcmen of the Seminary^

:%.
. I-

'S^.



COURT OP QUEEN'S BENCH, 1882.

did rtot own thatolaim, and had flo control ^^
Smith e. a/., and «igni„. tl.rrelcl r.l . i*^

° Party to the deed to i- H^Sli-t..

& Dillon. By force of the rrhrn.' ?• 'f'"*'^"^''*'-^
I'^t'ee" them and Beford

thenceforth l^caZ
. o ed J^I o^^^^^^^^^

"7^'''"'' ''^^ ''^-

upon them for reimbursement lellh^, ^ '
" *""* " "=''* *« »»»

should be confirmed- and n^lV'/K.**' *"' " '" "•« Superior Court

. J«d,n,ent^^^^t' ''"'""' ^'^'^""^'""'^ of tl^Court, said

iiir<mard& Wurtele, for appellants
J"<Jgmcnt of S. C. confirmed.

Strachdn Bethme. Q. (7., Counsel'
^

tfeo/non .& Co., for respondents -

(SB.) _.

SUPERIOB COURT, 1881.

t ^'^NTftBAL, 24th DiSCEMBER, 1881.

Coram Mathizv, J.
^0. 689.

A' '

^^'^ ^^"^or Hotel Co. ys. Date
^

/^

th,„ the .ubwriber decide, th.t the^^«™ .1 T*"*'?'"
*""'""^ *' *«"<>»• othej

f« .hare. In wid corporation. «.d notwHtaUnmn^ ^S^li"""""^ *'«^'»«' •«««"««
renewed hi. .nhioriptlon and never took nTti- 1^1 ."" »*""" *• •"•bribing never

th.r aeverthet- ^SilT^iTrj^d'tL'i'ir'wSSlr ""^ "^^ *" ->/.««««.,
,

4. Tliat.n]rlrrexul.riUeslncaU.weraX«,!SK^ l'*"*^""*'y"»'»- iiT
•hareholde...

''*'* *"*'^«"«' «>y t^e Mbwqnent aet. of the Director, anr

4 'A''

.y
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Tka WIndior
Hotel Co.

Date.

\

La C«)ur * * * oonsiJtfriint quo In domandcrcsso nlli;iuo dans sa dd'jlurah'oo

quo lo dit ddCcndcur possddo dix actions duns lo fonds capital do la dito conipa*

gnic, dcninndcrcsse, sous ct en vcrtu dcs disipositions do I'acto des clauses jidinj-

rales dcs compajinies A fonds social, passd par la l«5{;islt.tuie do cctto Province
dans la trcnto et uni«^mo anndo ^u rdjrno do sa Majcstd, ct qu'il doit A l»dito
qoinanderessG la souinie do cJiK|3Ccnt8 piiistrcs pour cinq vcrseincnts do dix piastres

ehaquo sur chacuno dcsditoa actions, savoir : Ics premier, second, troisidinc

qua.tridmo ct cinqujdiuo verscmcntssur lo dit capital qui sont tous dclius, ct quo
la deinandercsso a lo droit do rdclamcr du dit ddlcDdcur h souiiuo do cinq cent*
.piastres niontaut dcs dits vcrsemcntH';

Cpnsiddrant quo le dit ddlcndcur all6guc dans sou pluidoyer quo I'acto publio
de la Ldgislaiurd do la Province do Qudbcc, auquci it est refdrd dans la ddciara.

tion do la dem^ndcresse, incoi-porant laditocompagnic, est lo statutSS Victoria,

ohapttrc91, ot qu'il a dtd sanctionnd lo 23 fdvrier 1875; que lo dit acto n'cst

devcnu en force que Ic 24avril 1875, soixanto jours aptia lo jour oil il fut ainsi

sanctionnd
;
que par Iq dit acte, la cdmpiiguio ainsi formde, fut ddclart'e coniposeo

d'Andravy Allan, Alcxaiidcr Buntin, William R. Phillips, Horatio A. Nelfon,
James D. Gibb, Frederick W. Kay, ct Matthew II. Gault, avco tclles auties
personnes qui dcviendront ci-aprAs actionnaircs dans lu dite compaj-nie

; que quoi-
qu'il Boit vrui quo Ic ddllndcur avant la passation du dit acto, ait souscrit dix.

actions de cent piastres cbaciine dan.s uno eonipan;nio d'lidtcl projeteo sous Iq dit
nom, il n'est en aucun temps devcnu actionnairo dans la dito compaunio uinsi

organisde par lo dit acte
;
quo le premier verscment a diedcmande avant la duto

& laquelle le dit statut j^ete sanetionnd, et est dpvenu payable lo premier jour do
mars 1875, avant la date a laquelle lo dit acto d'incorporatiou est devcnu en
force

;
quo les dirccteurs provisoircs mentionnds dans lo dit acte, n'avaicnt quo

Ic droit de convoipicr une assemblde pour I'dloetion dcs dirccteurs 4c la dite com-
paguio aussitot que la somme do 8400,000 eerait souscrito, ct quo la sommo do
.140,000 scrait >payec et d^posde dans uno dcs banques incorpordes dans la

citd de Montreal
;
que le 29 Octobre 1875,'lesdits directcure provisoircs ont con-

Toqud une assemblde gdndralij des actioiinaires de la dite co^pagnie, pour I'dlcc-

tion des dirccteurs qui dcvait so teuir le 9 novembrc 1875 /quo lorsque la dito

assemble fut ainsi convoqude, lo montmt ..total payd actucllement sur lo fonds
oapit;d do la dito compagnic ii'dtait que de la somme do $3t>,(J00, et que la dircc-

tcuij provisoircs, afiu de tromper les actionnaircs do la dito compngnie, ont em-
prunld 10Q soltauio de 84,000 ct I'ont d^pOJ^ij^aus une deS banques iniorpordca
dans la dite citd de Moutreiil,ct out obtenu i^u' certificat faux ct frauduluux
cdnstatant que le moDtant ainsi rcquis p^ar la dit acte, avait dtd actudlement
payd sur le fotitl^ capital souscrit de la dite c^inpiignie et ddposd comme'susdit,
et qu'ils ont cxhibe cc ccrtificat k la dito asscijlblee, et out faussement ct fraudu-
leusemcnt reprdseute airx acliounaires alorai |rdsent.'i, quo la dito somme do
$40,000 avait dtd actucllement paydcct ddpo^, tandis quo de fait le seul mon-
tant ulors pave dtait de $36,600 • que sujva&t les dispositions du dit statut, les

affaires de la dite compageiic doiveut Site adiiiinistreis et gdrecs par un bureau
de sept dirccteufg, et qu'aucune pcrs^rte ae peut 8tre dlue mi agir conime

'.—
,

. ^—, ,
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JUPErJoR court, 1881.
. 9

.l..na le> d»,„andc. dn vcrsomrnl, i„o,,lion„& da», » d&lar«lioii cm fa„a,„l™

-piw do i; dho J;",c « 84ao^r, !
°r?' "° -T"'"

"""^
'"

''°"''"

el depwta
i

-
°° "'"''• ""P""' •"'•"' «'e P>J<ie»

cent d„ d,t fond. c:,p„.l .„„scri, par |„i 1„„ „ ,, .„ „^,^ ^^
'"

kdlcnZ
''^«/7«";«"»« do-ond^. par les officers comp^tcnts lon«,ue

^e P^erdu par cent dudit capital s.„scrit par lui lorsqu requ „„S .^0 ly ooa.pagn.e dans aueune bangae incorpr.. no.n.Cr ,.„grur ^^

ThaWiadaor
IIoMOo.

n.
Date.

>-T^

7
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""M'ci:'' ''"°'r'
'° «^'' d<Slon(icur est ulors entid en ^oci<5fd avcc Ich auticH p^Jrsonnca qui

Date.
ont 8ign^ Ic (lit dcrit ct lo dit livre do sou«cript!on ; ct quo lo dit txrit et cngugc-
mcrrt ai..» pris par lo dit d^fcndcur en signant lo dit 6ciit, constituo un contrnt
do H0C1016 qui B'ufit fornui par lo scul coriHcntcmcnt den parties au dit dcrit qu'iia
sontdovenus soeidtiiircs d6s riimtant do la si-naturo du dit eciit et do lour
consontoinent donnd i la formation do la dito socidtc, et quo la dito Eociet^ a
comincncS A existcr A I'instant n.On.o du cotitrat, vft qu'aucunc autre dpoquo
n y etait indiqueo conforuieuicnt i\ rarticio 1832 du Code Civil

;

CoDjfid^rant quo du n.onicnt quo la dito Bociotd fut formdo 'par lo consente-
mont du dit defendcur et do bos co-a.socie.s et h signature du dit ccrit, lo dit
ddfendour est deyenu ddbitcur cnvcrs la socidtd/dc toutee qu'il a pron.is apporter
confor„.on.ent ,1

1
artjolo 1839 du Code Civil, et quo eonlor.„en.ent a I'aVticlc

1840 du^Code Civil il est devenu debiteqr des int^OU. sur cotte soinnio L
compter du jour qu'elle devait etro pay<fe

;

Coasiddrant quo les socidtds commercialos par actions sent de vtJritablcs sooi^tds
regies par les principes ordinaires du droit oivil, et quo rinoorporation ne cons-
tltue pas la socidtd qui y exi^tait auparavant commc socidto ordinaire, muis que
cetto incorporation cr^o au profit des ossocies des privileges qui sont mentionnd*
daps

1 acfo ot constituo un etro moral pour repr6sentcr ks dits assocife.
Qonsiderant que dans lo cas oii Tincorporation n'a pas lieu, il n'en est pas

moms vrai que la society existe par lo consentemcnt des parties, mais qu'en oe
^eas seulement les assooids ne joui«sent pas des privileges mentionn^s dans I'acte.-

tonsiddrant que I'acto d'incorporation, savoir ; lo civapitro 91 des Statuts de
Quebec de 1875, 38 Victoria, a dte obtenu par les coassocies <|u dit defendeur
et pourbon benefice et avantage, ct dans son inierSt, et que cet actc lui est
avantageux'et utile en autant surtout qu'il limite sa responsabilile qui autremcnt
serait illimitec.

"

Considerant quo lo dit defendcur s'est oblige par le ditiScrii, et en signant le
d.t l.vro do souscnption, a payer la sommo de dix^par centaur Ic montant du
capital par lu. sousorit, pour payer les depenscs ndcessaires i, I'oigjiDisation deU
dite societe et cbmmencer les oi,eration8 de la dite societe

;

Considerant quo le? autres versements demaifdds paraiss'ent I'avoir ete re-u-
lierement, eten supposant qu'il y eflt quelqu^k irregularitea dans la dcman'de
d^dits versement.,, ces irregularites sont depuis longtemps cbuvertes, vft que lesdi^ demandes de versements ont etd ratifiees par la dite Compagnie, et les di-
recteurs do la dite Compagnie

;

.

Considerant que les directeurs quo le defendcur pretend avoir agi sans dtre
qualifies comme tab, agissaient hanajlde comme directeurs de la dite Compagnie

'

et que leur manque de qualification ne pent rcndre nuls lours actes fails bon&
fide comme teU directeurs

; ; .

OoDHderant qu'il est prouV^ que le n^f octobre 1875Jour de I'elcction des
d.«cteurj ,1 avajt ^te depose lanafide au credit de la dite Compagnie ^ 1« Ban-que des Marcbandadu Canada. & Montreal, une somme, d'au-deli de $40,000

S'!i /^^'Y
'"^*"'*'"* versements, ainsi que cela .ppert>r le cer' f

T j"^"*"^ '*
^'"^ ^"'"'°'' ^^ ^ ^'^'^"'^ du aecretaire^^ V.'a\u.

#
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CoHHid^rant que I'aoaon de la dom„„dorc«so e«t bica fonddo ct^ue lo, m m.d«,
\ defenses duditddfondcur sont mill fonddos; HotolOo.

t CDt
1
action dc la dUo dcn.andcrcase, ct oondanmo lo dit d6fondour A paywr a la

diMetnandcrosse, la Ho„.n,e do «50(. couranf, „.onfc.„t des prcnior, douzion.c
tro.s.i«o. qytnimo ot c.nc,ui6mo ve..cme„ts snr la «om,..o dc $1,000 Bouscritopar lo da ddl.„dcur dans Icrfbnds c.pi.al do la dito »ooi6.d rcM«e„t<<o par lademandcrcssc on ce.tc cause, avco infdrCt sur U?«of„.„« do $100 i co,„pfor du
pr3a..or-jourdp,narjl875 „ur lu so.n„.edo $10(^A <,bmptorduq«i„.o II^^.
1876..„rla«o.n„.odo«100aco»pterdavi„.tc^„

tm ju Ik^ 1876, dato, rospect.vcs auxqucllos lo« di,s ve^cmen.s dovinrcnt ^u« .

jusqu au p^K'iuont, ct Ics dopcns.* '

^W«« <fe Co., for plaintiff. /
J"<Jg«<'nt^'V»r plaintiff.

Bethune & Bethune, for delcndaui.
'

' '
,

(8,B.) \

^
" COUBT OF REVIEW, ip8i:

MONTREAL, 24TirbECB]JBERj'l881.\ ' '
. y

Coram Johnson, J, Rainvili.e, J., Jett*, J.

\no. 2103.

-ffoy VS. Pagtetal '

,J0B.-(S0», J._TI,ij w„, „„ action of Irapaiis ogimst llirco „,».i,i,„„ ..j

me pitsent pl.iilktiff ot an as.sau t. and had inin(t<tf.fl n fi„« - j *i -*-

fine and co«ts wore not paid. Subsequently, tl.o fine ntft bein^ paid tbcv aZ^H.mpn.onn.o„t, and 1^ „as incarcerated under their warr^r but fo "ut jpn«.n on a writ of Habeas corpus, and inunodiatoly bJJ, li,^^llfhe „.ag.s rates, and aU "gainst F„gd, who had 'prosecuted^. Itt nonece8.sary here to go into the question of the legality or iUe ".li I .r !f
of.detention expressed in the clmitment As^umfnrit „t ^

'
^ ,' TT

the learned j^goberce who.n the writ was rrulrnuffi'iertTl'^question would still regain. wln.t constitutes a rffi;i nt^ "ul" ^\ '

against justices of the peace under such circun.sta„r Tthe eal whL7gave „.sc to the present action, they were actin., wUhh tl.o Li f i '

authority- and the utn.ost contended for a.ainst^hc„ b t at h .
''

their magisterial office contrary to law in issurl wT '! T ^"l
"°"'** '"

prison without »»,o ». r • •

^S8«>ng a warrant of comnutiqcnt topr«on without the tenn of imprisonment having been fixed in the cohviotion!

y»ifeThfrgmon=
P.me de N.vlgaUon Uniop. 24.b L. C. J., 133. keJoruJsti

* ^"'^ * "" ^^'

"/
- (
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Roy

Tig* et al

)

Wo hoard all tho plaintiff had to say, and wo disponed with ar^^umoDt for thd
defendant, therefore wo huvo nothing to expound upijr,, points that have been
dixouMod; but on thepluintiflTsown showing we ajo^ clear that he has no ease
to bring int.. court. Tho general rule of law tin to afetiona of trespass against
persons having a limited authority is, that if they do an act beyond the limit
of their authority, they thereby subject themselv.es to^ai acJion"; but if tho act
be done withm the limit of their authority, aithciu-h it nay bo done throu-h nii
erroneous or nii!.taken judgment, they are not liable.

, See Dodswell v. Impey,
1 B^&-£L469, and Lowtlicr y. Radnor, 8 Kast, U3^ni Mills vs. Collott, G
Bingh. 85.)- As to P»g<5's liability under any cirouoM^anccs, it is not easy to
see on what principle it oun be made to rest except uport an alleged abuse of
legal proce.8

;
and therb is no shadow of proof of maliec or want of probable

cause cither id his ease or in that of the justices. The learned judge in tho /

Superior Court held that tho magistrates had jurisdiction over tho case and
there was no proof of malice whatever. On that point we are hero unanimously
of tho same opinion. As to the legality of the imprisonment, it is not necessary
to say anything; but I should wi.sh to be understood, however, as not implyin-
that there was anything, illegal o^ even irregular in it under sec. 43 pf tho 32
and 63 Vic. c. 20, for the fino and costs have .to bo paid immediately unless a
delay is granted, which was tfot granted here. Again, I would draw attention
to the 71st see. of o. 31, 32-33 Vic. Under it no warrant of commitment is to be
held void by reason oUny defect therein, if it be alleged therein that theparty
has ieen convicted, and if there is a valid conviction. So that the learned
judge was in my opinion extremely indulgent in enlarging the prisoner under
the habeas corpus.

n^ 7^ n- « J. ^ /.,..-. Judgment confirmed.
2/e /a ^rwyfre <fe Cb., for plaintiff. T

y
B. Mercier, Q.G., tor dckmldntH.

COURT OP REVIE\^, 1882. /
MONTREAL, 3l8T OCTOBER, 1882.

'

/
Coram Torrance, J., JbttI;, J., Mathieu, J. / .

s' No. '2446. '. /

Denis vs. Theoret.
/

H«U).-1. Th»t damige mmj be prMttined from tbe pnbUcktlon of • iluidw t« one or mora iDdivi-

'* ^' •"•''« ^«>'*«"«'' •"•ird that » .lander wm Dttered In the yew 1881, and tbe Mea

1B7W and 1880, that tiie variance waa not material.
' The case was explained as follows by the Judge who tendered the jad^meat
eompliiined of:— /

j

®

Mackat, J. The plaintiff sues for $500 damagea for slanJJBr^__ .^ ^- . 1 - •»-'- ——-—Pj^^" «Vf.-PAim.MCl-a
, .

^t appears that tB^e^ciaiiitlre^Si;^ house of the Lalonde'fai^il/;



-,flsw«*'»p'TPrcrps'^\

^ y

(court op review, 1882.

mora indiTi-

13

jpe .krnjr of plaintiff, culled her a putain. Tl.is wu« |„ tl.o intimnoy of the
family, nn.I oecurreJ,pc(-hap«, in 1879, witnc^ca say ia 187t> uud 1880. Id
Au«ust, 1880, di fondaiifc was prohibited visiting tho JLulondeo ^

In Mny, 1881 Aziiaa Laiondo, ogod HI, informed plaintiff of what had
occurred, and iii Au-ust. 1881, thia action is instituted ' .

It scorns that t^ Lal,^des kept s^ret the fact of defendaot's having spoken
or tlic pluintiff as ho did.i . ,

o e
•

Mr. und Mr.. L^londolswoar to never havinj- reported it. Azilda n.ischicv-
OUH y told H,m.t.f}. BcWro tho institution of this suit nobody but U.e Lalondoa
and plaintiff liiid heard anything about it.

That the Npoccl.cs and slander Ltributed to defendant were performed ther«
.s proof by three w..nes«es. l|fiid that piaintirs rfction is not prescribed

J 1.0 defendant denies the fact of tho speaking, and says that but lor pluiotiff-g
suit ,1.0 pubhe would never |.avo heard of ft, and ho says that the plai.itiff ha«-i

^
suffered no damage, and he brings up. many witnesses to' prove plaintiff's rep7
tation and character peificlly j-ood, and so ho pleaded.
Had plaintiff ri^-l.t to sue, under tho circumstances ? I fi„J that she had.A maiden m.ni.,eablo girl, ^f good e^lJara^ctcr, has riglU to complain ofsuoi;

.
siandor

;
the .s^.-.nder was mostj serious

; and I find that plaintiff%asjustifiabte in
suing,,, the Superior Court.^ I will not say that she ought to hu.e sued only
in a lower Court, for under a jdundrod dollars.

It is vain for defendant to say that, even if he did speak «*tl,o Lalondcs sayUierewus no publication, ,.nd no damage; I find that there wniimmunioa.iob;
to^thn-e persons. Uad ther. been only to two, or to on^ that would bavi

\«'3"Tf '' ''
^\r"'""''

''™'"
' P"''"''^^'"" *« '"""y' ««'»« d-'-SO maybe presumed from a publication to a single individual, especially as that indiv.^

Ediliot.''

publish the sldudorindefi..itely,"^. 4I Starkic. 3rd
.

^^^ri^'
^'
T' ^.^«^"t.^""»««»»=

" Cette eommunieation (speaking of.Ian cr) c„ cjuelque lien qu'elle «,it faite, quelqua «>it le nombre dl^rtoifnebqui la rcfloivent, engendre mie responsa^ilittf W-rale "
etb

bar!id'i"„V„'r?'"'f'' V"''"l-
'' '^P""^'""' »"^'*'"'* ^^' ««^'«" ""Ot#barred ,n any way, I condemn the defendant in fifty dollars damages with^

jnu^rest from to^ay. an^d^costs of the Superior Co«rt,a's in an acUrffrVsO

;

the damages amount being by me .noderated in consideration of^no spLildaoHiges proved, of defendants' pica admitting plaintirs good character Tndalso of the h.rge costs of this Court, all of which defendant must pay
'

In Kovfew, the judgment was confirmed.

dJ^dT"' ikr^i"
""'' " °"' "f «•""''«••. and defendant lias been con-demned to pay 150 and oasts as in a ftiOse over $100

The chief points made by the defendant who appeals are : 1st. That prescrio.

Z:Z^' ^?;f1^'!!^^!'-
^- a var.JLtw.en thedateliSS

'J)erfifl

Tbwmt.

VA

"SP-^-^^J^e^^^

^::.
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iliiintiffantiln Miort liu.o b,,roro tlio notion. Tlion im to tl,o viii.moc, the
an-IiT wa-. utu,r.td in 187!) i.nd 18^0, iin 1 tli.> doolaralio,, «||c«,,« tl.o uUoninoe

I'l 1881. Tlio drfondiuit d.niod llmt lib Imd utforod tlio nlnndor lli.n or at
.ny other tiino. The vuriiificc in tiino i<not n.ateriul horo. PhillipH, Kvidcnoft
-nd vol., SGI, 2. The Iksuc wuh iWu\y tried, i.nd the defeiidiint w.ih rishtlv
condemned. The epithet njj.iin tind n-nin npplied to tho plaioiilT mxH of tlio
nio.st brutal dewiiption, though it was in the privacy of on« laniily only, and
tho defend..nt has only to th.mk himself if tho conmiucnces nro ruinous to him.
1 ho plaintiff had done nothing' to merit tho sl.inder.

As to the motion to amend, made by plaintiff, which iho judHmonf has taken
no nojico of, viewing tho cvidoi|«c uh I do. tho on.is8ion in of no consequence,
iho dclendant compluins of a mere mutter of form, whieh in no way affeetH tho ^

rights of tho parties or the wil^Htantial juHlico of thO oaso. In the Privy
Council, in tho celebrated Ouiboid ease, tho judges tl.eio refused to paHs upon
niatters of form, when Ihoy could do subst.niial j^stico between the lilij-unts
by paKBiiig them by.

Vt n-^ J c> ,, « , .
Judgment confirmed.A^ J'lerrc dc SqtUoH, for plaintiff.

,
,

T. <fe C. C. DeLorimirr, for dcforfdniit

COUJIT OP QUKKN-a litJISfCII, 1882.

„ MONTREAL, 24TH4lARUIli 1882.

Coram DonioN, C. J., Monk, J., J^amsa.^ J;, Tessiek, J., Baby, J.

THE CANADA SHiMNTO COMPANY
(.J'tainiif* in the Court lietow),

i-
AND AppKLLANTA *

THE V. HUDON COTTON COMPANY
'

( Ltf/endanli in the Court below),

T M a. /> > •
RlSPONUINTB.

1. M. » Co., without dWIofIng tlitt tUey were aottnR for tl.e pl.!ntllh.'.old to the delbjid.Dt. •

^
«»'«» »'«"»" to arrive. By the condition* of mI« the purchuera had the option of
takinif the coal at the weight Klnted In the bill of lading, or of having It re-weighed al
the vendor.' expense The purcbiuieni accepted delivery of the coal witliout re-welghln«.
hut afterward*, without notice to the vendors, we'iKlicd It in Ihtir own yiird and mixed
It with othe/ c Hi. JIuviiiK fbund a dellcleiicy they declined to pay for more than
tlioy bad received. • Beinjt sued by the KndlHclo<«d prlnoipula the purchaser* pleaded
flr^t, that they d<d not know or contract with the plalntilT'. Secondly, without waiver,
they tendered the price of the quantity admitted to have been received. Nofyaudwas
proved on the psrt of the vendor* ; oi%the contrary it appeared that they had paid lor
the carito per bill ofladinft- .'

Ubld:-1. (Uorion.C. J., and HanuMy, j.^dlsB.)( That the undUclowd principal* wera entlUed to
nue in their own name on tlu contract made by their aKenbi.

2. Tliat, in any cane, the tenderof the price of the coal admitted to have been reoeired was
. an acknowledgment of the plalntiflii' right of action. ^

8. On the merlu (by (he whole Court), that the purchaMir* by accepting the $<^ Without
re-weighIng, and by weiglilng it privately on Iheir own aoaiea. wlthsiot notice to th*
vendor»,and mixing it with other coal, forfeited tbelrrightain re*peot toa^efldwcy.
and were bound to take the coal at the weight itated In the bill of lading,

The opr^al was from a judgment of the Superior Court, Montreal, Slst
March, 1880 (Hon. Mr. Justice Mackay), dismissing an action brought by
thcappeliahts to recover tho price of a cargo of coal.

'
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rere entitled to

m reoelrad wm

; notice to tlNf

toa^deflciencjr,

OOUKT OF QURRN'S BKNCII ijs' 15

Til* Canada
Hblppliw Co.

\

TKo (leoliirntion alleged:--
"

^
"' '"^ ^ '

1. That provioiin to nnd since tlio 1.1th of A uiriiaf IHto ti >, nnippin, t

* a.. ..™ .„„ g.„.„, .8.„uof .pp.,,.„„ isv L :e I'r^'^ "«-»
in their bchulf.

'''""" *^rovinoo, amhoriiod to act Cottoo to.

2. That on the .aid ^Sthof August thoappeIlan.««,UnffbyThomn««n Murrav« C<»., through the r broker Jiimea H Mn,./ .«i i i.

"omp«on, Murray

to arrive on the 8.S ' I ^ko fti^ t I^ ,7 '"""' " °"^'' "''"'^"'' ^'""'

Cu«.on. ,lut^ paid ex Hhip
' °* ^''^^ ^' '"" «^ 2.240 pound.,

Th,.t .nid cargo according to the bill of lading contained 810 ton. B cwt

Ml,»:'TL,r,„„, „„„»„ 4 C,,.,

Mo»™.A|/>3.l. A«gu,., 187.. •

P«iJ. c, Hhip. Hhip to have pron.jpt den^atch
^- '^^^ ""'" "^"'^

T^m., net *,«,!. on delivery, or 30 day. adding interest, buyer.' option #

Your obedicnt~w;iWnt " •

7. The coal was duly delivered*'

10. Afflumpsit counts followed. ' •

The respondoDtspleaded to thU action first, that they never knew tU ol.intiffi.never had any dealings with them but that L „ir »i .

P"a«ntlllii,

,.
?,".

Murray & Co.

4

"TI
-DHIy With the Hrmof iinpsoD,

r

\
v.
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COIIUT OF QUKIi'NH DKNcir. 1882.

Mhlpplnat v«.

(MIfon r...

By A wcmnd ptoii to tlie romo notion, nnri wiiliout wiilvor ofthoforoRoIni^ ploM,

Tlint lru.i it in tlr.t on tlio l.'Uli of AujIuM, 1870, ll.cy U.ujilit from tlic unid
firm of riiomp^on, M.irrny & (;...,ll/ron^h J,„„o« H. NoimI, n oiirno of 810 tnnii

•>nn<l fl owt. oftho bcM Houtli Walon Hiuci^ V.«in Mciiin co.il, niciilionod in llio bill

of hiding Hi(.r.H.fa. Innni: on b.mrd tl.cHltip '• Lnke Onfurio," ll.cn on bcr voyjige
nnd expected to iirHvo within a f.iw dayw iit Monliool/ nt iho price of $J 7B t>«r
ton

;

, ^ ,.

'

TbiJt trao'it U |hnt mid ftbip the " Lnke Ontario " H.ortly nftcrw,.rd« nrrivod
. nt the Hiiid Ciry of iMoiitreiil nud proceeaud to d.livor to roHpondcntn n ft"iinlitj

of coal whioh tlioy thereupon onui&d to bo wciixhod on nn npproved dciilo, and
that inMoud of the nuid coal woinhing 810 toim B owt., m uinniioned in wiid bill

"

pfiidin^r, the Hunio wi'ijrhed-only 735 tons uud^BSO pouiidn, H«id quantity being
of the vulup, at wiid j)rioe, of *2,8«)8.72

;

That by iho oiistoni and unago of inorohiinlH the voniltr of n enr;:o of coal nn
per bill of ladin;.' Ih i.lwayn ur.dorntood to mil tlic (imiotity uicnlioiioil in the bill
of ladiofr, nnd without any lar;<e or important variance th.refmm. the pmchnwr
Icing at all events underHtood to pay <inly fur the i|u:uitiiy ddivorcd

;

That vc|j|cls oftho ohiHS and doMhripri(m of the Maid voswd tl'io
'^ Liiko

Ontario " in trancportinj,' c«j|j|.»r« well Icuuwn to the mereanlilo community not
to vary to nn extent exeoedin-Uvo or hix tons, the surplus or (hificienoy in the
quantity b.»i..w „|„:,ys consider.bly loss than ton tons ; but tlii.t the defitiency
in tfie cir-ro of coal in quo«tion is of u larger und exfr.ojdioarv quantity, to wit
of ubout'55 tons

;

'
s,

'

That in purchiminp said cargo of coal, nnd in makin«; option to receive tho
unnio as per bill of lading inoteud of haying said coal weighed at the cxpenw of
the vendor, tbo rcnponUents never agreed or intended, und could never have been
understood according to tho custom and usigo of trade to liuvo ngrtcd or
intended, to assunio the ri^k of a dcificionty in said ooal>f more than ten tons

;

That said Company, tho plaintiffs, wercut the time of the shipment of said coal
cSttAoard said vessel tho " I.uke Ontario," and at tho time of said contract and
of the delivery of said coal, find now are, the owners/of said vessel

;

•"

That tho Captain or Master of said vessel us sc/vunroftbo pluintlfi^ reprc-
Bentcd, in signing said bill of lading, filed in this cause, that the quantity nAmcd
in BUid bill of lading was on board the said vessel ; ondihat it was on the faith
of such rc|)resentution« as contained in said bill of lading, und of similar repre-

^Bontations made by said firm of Thompson. Mnrray & Co., tl.at the rcspondentB
agreed to take the said cargo aa per bill of lading without asking tho rc-weiahinsr
thereof; i

'

^,^

o a 6

That the flaid plaintiffs and said ThomjjSoD, Murray k Co. were awaro that
the master of said vessel had been jn the habit of fligning bills of ladmg for
cargoes ofcoal without ascertaining tlie^qunntity thereof, and had allowed him
to 4^ BO, Gauming the^isclycs the responaibility incurred in consequence.

That to the knowledge of pluiiitiffi and of Thomf«on, Murray & Co. the said
«hi^ was not loaded in the pfdimi^ anttregular way, and said cargo was not

" - ,. * •

f-
."

'
J * «

V,
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COURT OF QUEBNS BENCIF, 1883. If

«oiul.oJ ntiiio ilmo nor 4t »!•« |.iuc6 wlu.ro tlio Kiid eoal wan,put on board Ti.. «:.«.d.
MKl von^l Iho •• Liiko Oiilnrlh." Hhippinj, co.

Tl,..t noi.l.or t\w pl«i„tiffH nor TI.omp.on, Murrny & Co. over pn!.] for fenv more ^'fJj'iS""
• l.nn tl.o quuniitjr «f 7^5 tona nnd 6H») ,K)undH, tl.o quuniity delivered to rrppoo-
dcnM, na urorcanid, nnd Kiiid pluinliffM nnd Tl.on.pe.)^1, Alurrny iCo. well knew
•Imt a,.id our^o wna nol «f il.o qu„ntif,y of ftlO t(^,.a nnd 6 cwt., but only of tira
«|»nntuy delivered na aforesaid

; nnd tl.ot Tl.ompaon. Murray* Co., in oflr.rinR
auid oarpo to Ik> ncceplcd fur a ergo of Uo tona and 5 owe. pnictiacd a fraud
upon lliorcafiondonta.

Th..t on tl.o 13il. of OoJobcr l..at pi.at (1879) tl.o rcapondonta protcatod
Tl.on.paon, Murray & Co., Iendcri..g the huin of 12,890.72, being tl.o amount of
tl.o value of Iho ai.id 768 tona and 680 pounds of coal delivered to rrap.)..dcnta,
topctlior with 11.0 valoo of ton tona, which rmpondcnta were willing tit a\hm in
order toi.v..id lilipttion and na iho cxtrenio lii.iit of varinnco jn audi n oarffo of
coal allowed according to the cu>ton. of tmdo, and will, ii.toreat thereon from
the 3rd of .«cplcnibcr luat pnat

; but Ihiit K:ii<l tender wan refuacd by Thoninaon
Murray A Co. ,,

^ '
'

. Th.it rchpondenta woro alwitya ready to piy anid firm of Thoinrx^t Murray
& Cor. the a:.id auui of $2890.72, and now renewed their ojTir nndjfeiife '

Tlio rcapoodenta ucoordingly, without acknowledginj? (joy in^blgilS, toward*
the phtinUffa, pn.yod that aail lender and offer might bo'd.elared good nnd
aufficicnt, nnd that pliiniiff:*' action for any further and gj-uaier amount uiigltt
bo di>.roi88od.

. Then JbllowptI a </^f«»f allfmd ai /ait.

The appclLinta answeied pfoially that th.-y never bad any nolice of the
weighing of said coal; thai it was done upon tin? private aoaloa of rcspandonta,
aituated ut fomo dislanco from tl.o ahlp'a aide, and waa wh<.ny!irroin»bw, iUqira!
and of notffcist;

That the bill of liding was signed by the Captain of 'the " Lake Ontario "

ID good faith, after the customary weighing at the point of ahipmonl;
That said cargftof coal was bought on account of and for tl.o appclianta, who

paid the price thereof and the Ca.iadian custou.s duties thereon upon the basis
of the total wcigJit set forth in said bill of lading

;

That the roapondents received and accepted said cargo according to aoid
eontract and their said option to take tho a.me as per bill of lading ; and for
more than a month after receipt and acceptance did not pretend or object that
they were not liable becausoof any of the matters alleged in said plea, and tlioj
have never tendered back Paid cargo. !

The reapondonta, by a special answer to appcllunt.s' answer, alleged that they
wore not bound dr,obliged to tender back the cargo of coal; that, moreover,
said coal was on the receipt thereof mixed with other coal in tho possession of
respondents, and it was therefore imposHblo for them to tender the same to
appellants. „.--''

The judgment of .the Court below disuHssod the action upon the first plea.
The connd4rani9 were as fullowa

;

1

\



^^W' ^*^' Q"KKNH BKNCII, im. 'A

l«iiiirP«tf 13iJ|

grcuttT num. •
"'nmi. jtu 118 to liny lurtlier or

b.ii oi luj,,,,, „,„„ „,.iicj „
; ,^ „|.|^^'^mMS^f:

.

Hence the .wo ^^Umiom, (1) Can ^ principal brllBBKIirilnon

Z'-l.
•*:^

. .

••«^P""•^^'"^ "4er tho„circui,.st«oco., bound to pay#c q««nu.y «. co;.l n.cntioncd in thb bill of lading, or arc they on.iS^^f^ the deficiency accordi,|«L .heir own ^4*?L^^ question we are. ll^^lievo. all of opinidii- that the renpon-

li^n p'^i . '*^'*'*1'J">«
«^'^"> «f «o-l for the quantTty

^!-.i ,! H**'""""'^ r'""'"^ •* re-wei«|,cd with the seller,
•lentuled .o^Kr, cl .i... „ ^Juction in ,he pi^ioo oa account 3^
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V'Himi <M.

•Icioleney in tho jfjumit*!;, Mtctpt on, 0>„ upoun.! of fntml, ni^.l tliora in no '•^ o»Mj
ftiiud piovml in |iiN nnw. It W^J \m <t|lPlli|l^^ dan;j^oii* to ullt.w • pur-

J**'*^

oliiiHor wlio Itii* rfiDwn l» rroriv(P|^Jvory in bullk h«i| witliout weinliimfr^ to *

oi-dorf, two or iHi-po wwim Rfiir nuoIi tliilivop?, nn.i after the «0«i Itiu b«en
niU«x) Vi'h "lly c"il,iw> n»i Jo pritvont nny Hfina.itim by UjaiN.lur, lii»( Ihero
won, hccordiiig'|o lii^ own ouitturhUon, n d.dolfenejr lor whioli Im i>« cntUtetl to a
reduction in dkn |.rfoo olliin mmttnet. Tho rt^pondonfti off, w« con»i(kf, ky
l^a <^tirt« wliibli Hicy Imvo nliidn to r^'tmiru tlio ooiU in bulk, prc>cludril f^nUt

j^^l»\^>^n up\<)ti>>n ofllio prioo of llio oohI, Moroftvor, tlwlr liiohita i^b not

'V^u''*'*V^' J
''"^ "'?'' '"l«ntion to woigfi ll.o ,sou\, nnd in mhluft U with 0|h«r

Hoiil, lo n| lo prevent vcrifloiirion, Infol-o llioy inrornipd tbc aollon
If lli'o proloftdod dofloicncy, would, injiny ordlnnry oaHc, bo iiuffl(!i<>ni to wjcct
their cluiihjror n roducJion

; iind wo nro, »borol«io, of opinion Uwt on botji Utcat
P groumla tb| tender undfTlty I lio ri'jjpondcnia iti' inxnl^oiunt.

• On tbXtlior question, ihiit i^ im to tlio ri«lit ofllio itppelltniti to bvitig ftti

nctioti on|tlio contriict miido by titoir OKeTrtM, Tliomp«m, Murniy & Co., notinj?

-in tboirjfwn nnuio, tlioro is a diffrflnoo of opiriion, iind on limt |)uiiit| bavo
tho niUrartune, WiJh ilio learned Jud;^ on my MX (U^M^Y, J.) to dissonl-
from I hdfjudgment about ti» bo rendered.

If ih|i quoHtion bad to bo decided iiocordin;r taKoRliNh ppiioHon, thoro niigbt
pcrlmpj)/ bo no objection (o iin action boinjr (iiken by a j.rincipnl on a ooninot
jod^Hl^r hiH njjent in li^own niimo. nnd without dii'oloiiinK liia prinol^l.

J-^ •'•'" Pf'O'ioo f.ee^mt<^ based <>» a mere rule of eipedicnoy, for it woald

I
appear tliut lho.princi^»,.i flptiot briOf? mi netion upon n eontr<iot niad« u^tbr

I
Bcal, by an njjent nolin!: in hiH own iiidividunl nuine. (Story on ARoncy, p.

i
498 §422; Sinm V8. Hood, H II. & Ad. 39.1 ; -2 Hii.itl.'H heading tW
TiionipBon vs. Dnvcnporr, p. 3{)7)fc ^ ^.

j

Rome of tlio eourU in tlio United Stuten mem tq hu'vo gone even fuVlher and
jlo Imvo held fh.it an notion cmnot be miintainod by «if.uiidiHolowd prinoipal onh contniot in writing niado by bis nji^nf, nnlo^Hmich princip.d could maintain on
|action in ««*«»./)«/.—(Donl.ip'H Puh-y on A{:oMcy, 4tli Am. K.l.,.p. 334, note a,
^h*re the oprnions of Livin;:«lon,. J., in Hie cawof Uniitnt StntervH. Parinelec!

Paino'8 C. C, f 258, and of Jowott, J„ in Nowoonib vs. Clarke, I Dcnio 226,
tk that effect are cited. Heo nlno the oaBo of Taintor v.. PrcndorgMt, 1 Amcriean

|ndiiijj CuMod, 626, and nottt 642). ., . \
hohe distinctiooH bctwpcn\iiction« on a contract under wal and tbomon-a

contact not under seal do not exi^t with us. Wc have not therefore to Snider"
whai IS the practice el«cwhere, Jbut our own which is derived from thr^ivtl
Jaw, V

I

^
Story on Agency, aft«r stfiHng; under §15t ond note/, the practice both'lp

Jinglai^d and the United .StatcR, at §163 lliuO refcm to the rules of tho Bonin*>
law

:
' In genial the principal, although bound by tho act of hia ngont,- WM '^

not.porspnflly ni directly liable to the <Jthcr eonfraoting party, nor eould
''

he enfor*^ tho Oontraot against tho latter. The only dimct remedy (ae^io
airecta) ^m botwoen the imnywiia^ pnrUca to the oontfaot, that is,, the ageat

J' •

I:
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Is
"

Shipplilx Co.

Tho V. Hmlni
C'OtlOD Co

~i V

aL! Vr ^T'P'^^y 'nlr,Hjuc..d bjf tho prrolor as a matter of equity and'

KoJ ^ ""'•'
•'
"' ;•'

"'""'•'^' '" ""^''^ «f ««rcitorH or owners of Hhip.,,
7 I.cr,c/.o..^,.n/.n., nrtdin otl.or n^cnciesof „ conunon nature in tride ue- e«c,...„„/,„.,, a^anst «...,>keeper« and otl.or. ae.ing thr^^^^tr^
(«««/,/«mor;>«;c«m/«r«/.), in favor of commerce."

o
»
agents

At
§ 425 the au.i.or says: " Hy the JJ.man law, as it ori«rnally stood th.>

^^-C 7f -";!:«''^'""'"^ -« - »>•' «-J on th^ntra^tr madeC';
r: :t''1 -^ """"' ^ "••' '"^^^ '^^ .-....„ treated as the JeZ

.
acung p .rtj. Th,,, was subHcquen.ly altered by tho ediet., of the p.ajtor ,0

:

Ma. u ra^rcalfh. rijhu of ,k!ra person, to instUute .suits a'alnTike

li '"';
•"«"•- '^»""•^' 'vi.l.in thcreaeh of the exercitorial'and institorblcuons But the exereito.lal aetion did not lie in iUvor of theow,er or emly(«rm<tor; a^MMHt the other p.r.y eontraeting with the master."

"•

,

^^
^ 4-b. " The ...Btitoriul aeti.,., was also, in its terms, apparently limited to

mus « ac^^,u,tUorum, Uu etium origan nos ex contractibus ipsorum el con^. liut no l.ke action lay a,ai.tt,.e other contracting p„/ey by lo ;Z
Sto.y, § m already cited, says : "And it'would seem that in tho modJrnnat«.na reeogn.z.ng the civil law as the l^asis of tk-ir jurisprudence tl'tke

^
This «.ay be admitted to be correct if ,the rule is lin.ited to case, to which thoacUo excrcuona and tho actio v,S(itoria applied, that i.«, to cases whin Z

u «ter «t a sh.p ,he manager of a bank, of a manufacturing company, shop oroj_ercom.aerc.aI enterprise, because then third parties^k.^w thc^ I^TZZw.th an agent, acting .„ mo.t cases for a known principal ; but it docs not uZvas regards the action of the principal against third p'art'ies ia tWora^ordmary agent acting in his own name and without, as in tho presen cl dcl Mog euher h.s pr.ncpal or his quaKty of agent, and the autho.fties W.rStorycue m support of his proposition do not extend its application beyo.d theS
S; 1,

5:';;;^';--""-> ^u. Ed., pp. 479. 48d ; i ^air-s list. by jiodl:;

- Casaregis, Disc 96, No. 2, cited by DeFamarrc and LePoit^in, Vcl 3 p tV
parler de soq mandaf, lo contrat s'enracine tellement en lui. qu'il no pent comp^«„eact.on au mandant centre le tiers." Etenim,'ul^2!ZtZZ

jSr^'^lTr!.'-^'^' '^^-^neoraLtur contract.., .
npliui contr^ tertium^^nulkf^ tttsmo:



r * T'^-yf^T^' ,<

COUHr OF QUEEN'S BENCH, 1882, 21

The V. HudOD
Cotton Co.

writers «I^ cite nt p. 74, No. 44, of the «amo volun.o, the text oJT the article, of Th, c.niM..

U>o civiHaw
" °''"^""'° ""''"''' '° *''«" "'«» '1"=^ »'"vo lolloped the rules of """Sin

*^"

nrJI'^AT '7!" """ ^'"^'' "^ ^"•^ ''" ••'« "•""" ''" been disposed of ia
articles 1716 and 1727, which arc OH r..ll6w8:

^
1716. " A mandatary who acts-in his own name is liable to the third party

his'I'Laia^^:;'"'"'^'"^^^
'''''''"' P^--''^-''tl.oaof

This last article coo.pletes the first in thi,, that it declares that in every easeexcept the ono.prov.ded by, art. 1738 and the usage, of trade, the mandator is

distnor" .

*''** P^'-«""« '»''« l-vo contracted with his 4'cnf, without anydistnction as to whether such agent acted in hisown na.neor not. This is per-fcctly consistent with art. 1716, which reserves to third parties their n.-hts

I

ngainst the undisclosed mandator, in addition to their recourse against the a.'^entWHO lias acted in his own name.
o o

tio.!oP*?-"""''i°"'"'''''"
P'^P"™^ *'"' ^''^'' '» '^'^' ««"""™t «Pon this sec-

'

' Thl?'7 "T"'"'*;'?"
'•'h ^•»- 23. now Art. 1727, of the Code say :

uZ 1 1 A ?• , r .
'
"P*^"""- "^'"P'""-"' ''«'^^"' P"*-^ '»'« construction

naCe o heS ''" """•^•*'' " "«^ »«-«^ w^^e" ^"e contract is in thepome of the n^i^Jdutary without, the name of the other being disclosed, except in

I tTdS ''•''' ^"'T^ "'"^"'^ '""»"- "^ theKoman'law;t

Sc 5h oI^a"""'" ?' -'« «^^«J«c<l by Pothier. with whom the English,

fn i^nr '\' '"'"' ""'^ •"'''"'^^^ °" "°'« °f *•>• mandatary. whetVer

1
The intention of tlio Commissioners is here clearly enuWoiated They

!.n ended to follow the rule as atated by Pothie, who, whUe he Ics to «Sparty who has contracted with an agent acting in his own name 1 action against*hep„nc.p„, gives none to the principal against the third ply. 7?^pbhg.t.ons,Nos 82,447,448,a„dMa„dat.No.88). This rul!hafbeeiVtrSMowed in Articles 1716 and 1727, and is madc^tili more evident by the£hH m other cases, such as those provided for by Articles 2390 and 2408, thaCodehas expressly given an action to the principal against third parties whahav.,ontracted wi,h „n agent acting in his own ;„me. This'wt d not

fointi: :::r:i:'
''' «^"^'' '-" '-' "-- ^'-^ ^^^ ^^^^^ -^^ ^'-^^

^crcise them by a special action, under the provisions of U. Q. 1031.. Thati-vi* iU v«w xaien fajmnrnHTdfifn Tiench writew » sbowp by the/ollowin^

^

L
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The Canadn »" —
,

Shippinvco. '•"i-'i'uncca to their wnil{«- n.... > i <r.

l^d; UcIIlolttUlbc, VO. 24 D 271 \'n 987 A 1 . ^
""""'»

P- loA -No

Siro, 1844 I Vn, '
,

^'""""1"" * l'»"'"«-Ooudr.i., 2(i juilkt Igi)

^ inty had never contracted with llicni Ru tim:, „„- a , . .

^rounaniat

the ..ppeilanfs riH.t of a.d„I V ,

"^ P'*'"' "'*''«"' adniJiflte/H
'
"1

8
ri„nt ol action,, but, on the contrary, under resorvn nf »i,„ - 't-!^SI0II8 taken by their firat nlr> , »i.„.. „ .1 . •..

rosorvo ol the oonclu-
"^

01 uie nrst pie.,, flic second plea is Bubsidiarv to th^ Br«f jcontains a tender in ca.c ihe first pfea is overruled VVelv fi . f k-
"\

c„.„l,.d u, „mc ,!,.„ U,« „„„„„. b„„„|„ i^Ti^Zl', '".T""""
°"

Cosed b, ,1,0 ooiHiiron,, T.n „ " '°'° V""' »"'' "'',«h hM b«<,n ro-

ioo.j:\::r,tt;:":r;::.r;,:drz^^^^^^^^^
corespondents the coal i„ question. p '

"Jcni appellants sold

The respondents met this action by a plea in which tUv ;„;j !
j^l^l^nts in the ..tter ; that thc^ l^„^.t Ct^ou^ M^^ ^S Zdiat they were ready to pay them, and were not bound to pnylZlt^''
Jt appears that in England a special action of this sort IIZClt oven

CoUycr on Partnership, 653 ; and the contract may probably be prodldt'

t «.i«t.l„ed ,he action, but co«de«;,^ S ?iSff tf pffii' ^l^'',
"'• J.r"*'^"'^

thoMht the Mtion had not been pronerlv br^.ht t^^ ' *"»•»•"»« 'hereby that he
Conrt.

° "*" P"''^''^ ''^""Kh*- Thewcaaes were both decided In the Olwaii

# J
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proof But tho action cannot bo brought on tl.o writi,,^.. Du»|up'„ Puicy Ap . Th,.;«„ad.
No 324 Note (A>. It see.ns ton.c that such a rule is co.itrary to strict principK, """Slrr"
andtnghs. writers know well ctioagh that tho niloof.ho civil law differs "coM"^*
rom the rule of tho connnon law. Story, Ajr. 163. We must be governed by ih.
Jaw of Franco on the point. Itfioems perfectly clear that under our system no
such action can bo brought. Many authors hold that not only the principal
can..ot sue, but he cannot be sued. It was argued thnt this was true, but Liour Code had laid down a rulo that necessarily in.i.Iied that the principal must
havesuchan action. Art. 1727C.C. Having given totho purchaser therightto
sue the undiscovored^rmcpal to forco him t» fulfil the obligationsof his a^nint the
reciprocal action must lie. But I do not see that this foilowH, and in France many
writers held «^h Pothier that tho purcl«.ser n.i.ht go past ,he agent and attacktho principa directly. See Tropl„„g. Mandat, 4:<5 and fcllowi..g, and tho dcei-

between ho undiscovered mandator and the other p.r.y, and not by .he con
tract. J here is no inconvenience in his proceeding without calling in the man-datary or at any rate it is an inconvenience only to himself. But if the undiscovered principal sues the other party without putting tho mandatary e» caunen.e defendant is liable to another suit. No evident

'
not even an adllwould put hini.n tho posl.ion he has a right to bo in. He is entitled to b^enabled to plead tho r^yutiicato.

w eniitiea to bo

It ha^en said, if the agent is insolvent, cannot you follow your property ? I

^L!i:::;'"\?'T""'°'^^^
different principles; an/thoLSji

putling the interested parties en caiise equally exists

'bv!l'*7-'^'f""• "'%J«'^S"'«"* ^^ t''« Court, remarked that the -respondent,by tendering the price of the quantity of coal which they admitted they tdreceived and asking for the dismissal of the action as to the surpluracouies ed

SnuVo'thfr'r-
^'"'T^'^ '•>« ^--^er, his HonortroTo; ' /tjialtho jight.ofaction_Baaj!hjar. Aahereadtho law thn ri.l.f „<• .i. V*^

clos^dprineipaltob ngadirecractionagainstt;'^^^^^^^^^^^
There was not asingle decision of our Courts to the contrary. The Roman la-had been referred ,« to support the respondents' pretensio„;but his Honor wa!oot convinced hy the citations that the principal was dcp ived of his rfeht ofaction on the contractmade by liis agent in his own nan.P Hi! W ^T \
to the „riters on the French faw, wlich is trwUrs;tttdftl

::
S^'

with the apfKllants' pretensions. Comin« to our own I««r »!,« n
/"""'"*

a&HMt tl.ir,» nnwfaa—W .

"""""'"' ^"Z «» eninrn^jLJOt
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s'S;^. »«d undoMho ci.-cu,„M...„oos n ..pj-cars to mo It would bo unfair to hold that
—•'{K»'^"- ,|,„ „ • 1 I „ . 4

,-,-... o ..» ...u li. nuuiu uo uniuir to Hold that

'^J3^"«'°»„ "^ 7 , I
''°''"'"'' "'""' '''-'''^ "'' »*'*'«" "P«" »''«> contractor hU_„„„. c I J . V " •Ji"- "•"««•"" "lion ino contractor Ilia

!°
;

." i'""""' ' '""''^'•'" """'••"•y *« """'"" •'" •' •' " riot entirely i„nc ordanco w.h French I,.w; it U not tl.o doctrine of tho American law; IZ
fou d for ,t .n our ojV,. law. On 'the n.cri,., wo are all ,.rcod that the re.pon.dcnu havo no val.d de(^.ee to tl.o present action. They d.osc to take the To 1away to .he.r own yard, a^ wd^'hod it there while delivery ;„s .oinR on duZHome Of oen d,.y«. The coa\waB n.ixed up with other coal ho th,.t;eriLtio„2
of a dcficcncy winch they can i^rgo in defence to (ho present ncition

; and, thVo-

judgJnt
•

' ^'"^ "'"^%'^ "f '" ^^"••' "» "f «P''-" ^'^ --rse tl!^

The judgment in appeal is as foliclws— '

V "The Court, etc. \ . ••

"Considering that .he appoliant., pontiffs bdow, havo proved, by legal and
sufficient evidence, the liability of dc^dant.' company, he noi rc«ponder
toward? them as ullogcd in this demand

; \
» ^' °

""" rcspondcnte,

"Considering that on the 13th of A«W,1879, the appellant, acting byThompson, Murray* Co. throiigh their b^'^er, Jamos S.^Noad, sold to re^pon^

p tfn"oT2Vo'r'' ''-r
""'"'"" «'\-'"-p "LaUOnta'rio." at S^Ts

8 ir? ? ;

'""^''"^" »o contain\ according to the bill of lading,
810 tons 5 cwt and the terms of paymen\ being net cash, or at 30 dayw. h .nterest added, at respondents' option, Vnd with the farther option ofak.ng tl.c cargo at the weight given on the face of the bill of lading, or of

tiriafter;
"*»»'« "P-"«« of "'iJ aipellants, brokerage payable by

" CouMdering that the said appellants througl^ Jheir said agents, ThompsonMurray & Co., acting as aforesaid by the s^iid Jamds S. N^ad, deUvered^h;
8. Id cargo to .ho respondents, who accepted the same without havin- it re-we.ghed at sellers e,pcn«?as they bad a right to'do, according to the therms of

Inr/l « M 71 «»« '"''"''""«J «•" »»•« bought and sold note, addressed by the

Aig^t, 18?9T
'" " "'"'"'""' ''""' * ''"' "" "" "''* ''''' ^'

" Considering that it was only af>er the delivery of the said coal and itsacceptance that the respondents caused it to be weighed, and found that theM coal was considerably defective in quantity, it being i„ fact short of 55

i„2"*.r"'''^%'"r''''' 'r''*^'''"'''"°'"'
"« •"»*'« ^y ^^^^'^^^ respondent.

im«^wl r V'" "P^"'^"'"' and without notice to them, and fhal „t .

ml nd irr 77 '""/"* ^"""^ ^^ the option they had pn3vio«slymade, and therefore had^o right to refuse payment for the said car-o.on theground of a deficiency in the delivery • i' J.
"

" Considering that the liability of Iho prideiH towards third parties for the

^^^^l.xri^:^'^^^^^'^''''''' and remedies which could be
parties PgainsL^ptincipat-Botuumjed in ihe coulruct ooalchil|&Tsm
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MONTREAL, 27th JANUARY, 1883.

Coram. DoBiON, C. J., Monk, ;J., Tbssieb, J., and Baby, J.
No. 304.

.DAME LAURA R. DOOTRE
' (.Offendant in Court Mow),'-

Appcllaht:
.AMD - •

. ^ RICE SHARPLEY IT Ai, k

{Plaintiff* in Court below),

^ThatArflcleeMoftheCodeof CWll Procedure, which pennlU the debfoMo"i«l«Ji,d

"7«.r.!f-^'\?-,
The ordinary .,.dnece..«ry weariiig .pp«el of hJmwlfMdhtofamUy •• doe. not Include or apply to a dre« belonging to th« debtor, which from iu•tyle and make cmi only be appropriately worn at ballt.

Montreal (Mackay, J.), 28th May, 1881

bo cnforcod by alio piinoiiial against tliird particB, according to tho nature and TheCanad.
extent of ihe former's ri}{lit8

;

ship^njpCo.

••Considering ihnt tho appellants are n Canadian corporation, and would have "^'co^in
o^*"

been jointly with their said agents or sevoiuily liable towards the renpondents
for tho said deficionoy of 55 tons in the quantity of coal sold by them to
the respondents through their said agents acting as afcresaid, had hot tho
•aid rc8ponden(a foifcited their rights in that respect by their acceptance
of tho coal as abore stated

;

'

"Considering, moreover, that the rcs'pondcntB, in tendering, as they have
*

done, in, this suit, and depositing into court, the sum of 12,890,72 as' tho
value of the quantity of coal actuilly receivea by them, haw acknowledged
their liajiility towards tho said appellants, and that tho actioo in this oa'use
has been properly broujjht, and should have been maintained by tho judg-
ment appealed from, and that such tender is insufficient;

°

••Considering, therefore, that in the said judgment appealed from, to wit,
the judgment rendered by the Superior Court-sitting at Montreal on' the 3l8t
of March, 1880, by which the action of tho plainilff^uow appellants, was dis-
missed with costsj there is error

j

""

-

"The Court now here proceeding to render the judgment which the said
Court belov ought to have rondercd, doth condemn the defendant.i, now res-
pondcnts, to pay to the appellants, plaintiffs below, the sum pf $3,038.44 as tho
value of the said can,'o of coal, according to tho said bill oi^ladin.', with
interest from the 3rd of September, 187J<,.at tho rate of 6 percent, per annum
and the costs incurred by tho ^aid plaintiffs, appellants, as well in the Court
below as in this Cour*t. The Hon. Sir A. A. Borion, C.J., and Mr. Justice
Ramsay ditsscDting."

- />aW<i.o«, JtfbnA'ife Cn,«, for appellants.
Judgment reversed. ^

iZ^m. if. Zf/^amnic, ^.C., counsel for appellants.

Beique & JUcGoun, lor respondents.
"

(J.K.)
' '

4' ^

>K
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.^;j;: ' !;i:!rf'ri'" *^!^?"-"- °^ "• "o-b. 3.,,. who

I

JUce "bar, i.y
"^"'^cft'd the judj^mcht in the Court below

^

""
iJwrthfwirf^^^^^^ ,

J.int Wds the wife of on ailvocato.
»fj^i

.

^
a.tHhoT'''

•^•-'^'"' P'"'"»'ff '-vincf a judgment OR»i„«t the defendant ha«

2t^Z '" "" ''"•^"'"" "^•»•" «""•«'""' " ^^"' ^'-. ^"« P'OFrty of

The Hcizuro i« oppoml for various reaHon.; «o„.e of form, but prih«ip»lly

Tlu, objection, of form have nothing in them, the defendant's first pica beiuRV to the niorit.vand «o n waiver of form matter • j
-^

For the determination of the chief question we must of coursi^ keep to our
. ^

ow. law. It^do^ not de^are free from seizure under execu on t .e c otZbelongmjr to the debtor (a^ does the Louisiana Code), nor does ru7ako Uahll fn-- ^HHo clothes,xeopt,he «<^
the law of J ranee). „Our J«w does not declare to bo free from scizure^Z

.^ ^
ppnrel and clothing of the s.i.i, largely; i, „ll„„« ehat some n a;be ^d ^ta^ .» v.ew .hat the s„ul may have clothing, or v^ten^enU, seizaL tTese 'are

qu
1
ty of 6I0 lung, to wit, the ordinary and necessary, the other must «T

"

satisfy the so,M s creditors, who, after all, have ri-^hts •-
^

J^Z Fc^ent case an cxpen^ve ball dress belonging to the debtor'has beensc zed n the possession o( a dress maker; question is'as to whether such anarhele is fiee IVo... liability to pay the claims J cdi.orj^ uJ^^LH^ . J

versa Iho wofd necessary is commonly defined to mean " needful " " i„d,«.

customary, of common kind, or rank "

woi?„fo!!r^''V"'"''"^^^""'''''^'»-^?
Is it necessary for unmarriedwomen, lor all married women, rich or poor ?

It can only be Used at balli. We do not ordinarily see persons nSarried orupmarried walking about 4^^^^^^
(s ys the creditor here) is an article of luxury and extravagance, not ordinirnot an article of common ki^d, nor indispensably requisite • tf Lit hlr T

larJeLm •

TlTe d'hf
'" "'"

f" '« «^"»>-» -o"'ty dollars value. That is a

:s::a;^rt:srj;:^^^ —
'^^^J^^r^'^'l''^^^

bereafter Ime to decide With great

. ri;^:::^r:i;r't;r^^ rrr ^^ -^^^—^^ ^ -

^

fr«-9 w 11
''"* ™""y "«"/««, IS a ball dress ly ng at a dressmaker's



ad that the appcl-

for unmarried
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ctal.

Wo wo in ofher cou„,r,e. what difficul.ioa are in ,ho way of dctorn.inin. ./.«.««»,nUtu ncco^ary cIoth.n«
;
j„.,«o, „nd jurie, are bothered wi^ .uofc quoS^ ^^wlMd. are hm and ,„08t promptly settled by jorie., .upreme judg^a of .nutter^/

""^'"^*^-'

Smith on Cootraets and the e.«C8 on th'fS Bubjeo't,jeferrod to in it, are heJ
that the ball dre,- hero when seized wna not neceu>,r, for defendant, anrf 2pot orAnary.weanns apparel to bo freed from" aci.uro; ao the BaiiJZJ^^t
n,an,tained. and the defendantVpIe. overruled, wi.b c^nf^iLr^lZ^ut

The text of the judgment oppeolod from was as (bllowa — 'i-

"The Cou,t,_ having heard the parties by their re«pcotivo counael UDonL '^

men the.««.e.arr«/after judgment and of the eon.en.ation .hl„Tb;l

"Considering that the elothcs of u defendant aro ^„t fre.., exeept iimi.Wlvfrom «e.zuro
;

t at under ouHaw. elothing other than ordi„arV«n^l IZ Us^auble; eo„s.der.ng that in the ela.a ordinary and neeejy thelrtwh.te aa^in dress ,n th.a o.se referred to, and in the hands oftho /J-Ecannot
^

put, and that therefore the plaintiff. „.i,h. and may atJe iZth
do h maintain the attaehmo„t.ame-<,rr^< made in the h.nds of the s! Z>au^e, Man. U'Dowd. artd^is ordered that the said Maria O'Dowrdo v tZ"fifteen days after .erviee upon her of , this judgn.ent. deliver up to ^ b^ i#charged with the writ of execution in this cause the white s. tin Ll« t , u •

has deelare<^ to have i^V possession, as beiont; rs.. "d L^Te Ti 1

^

taxed on sa.d judgment and ^.-...a.V- to MM. Monk and CWpany fI,.Sattonieys, and the eosts of the present smsie-nrret 'and ..«„.» T
the .id female defendant hcroby'is eomlem^d T'^"'""""' ^^ "'""•'

W^and^S^^^^
dkharged

;

the c^urt not i^X^^z:^:::;^::^^ :
'-r';'^of th. proeeeds "of ..le) that the UerJ^Ce^^^^H^X't''^'^

upon the very robe, or dress in question." ^ ^^ 5^ """"J^«

,Tho appellant 8u%mitted by her factum :i—
-^

"
La Cour Infericuro a Jugd « priori, qu-unc robe do bal n'^fait „„«^«tement rUcetgaire ou ordinaire

"" «o oai n etait pas un

ila ue s,».iont pas des vmcm.nts ordi.nJrrL .,,,!,7
^ ""'"

'

:*:•
ittMeT^ maw toraqu'il a'agfr^
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r * ft ul.

'i

\
://

ordinmremmt 4:n unaRo. D.n. l'6..p<>co, |« vrfri.ablo quction «.t de wvoir .iuno robo do bn e«t un article de toilette n<Joo88airo 4 une powonno du f*ie qui
y.t dan. «„ m.hcu social i'obIi«cant A porter une «e.ublable toilette. Or c'e.l
leoa»ic,,ctcet.odiH.i„ctio.. nurait dQ apprter un tompdromcnt nu prinoipe
<5nonod d,.n« lo jURomont. II cat prouvd en fait par douK td.noin. (prcuvo quinupa«6.<5 contrcdi.c) que lu robe en qucation dtuit ndceaaaire A rappciante,
quo e«t un ort.cie do toifctte ordinammcU por.d par lea daniea de lu po.ilion
sooiulo do rappeluntc. , ' •

•' Mall.curcu8o„,cnf^ il Bomble quo cct»o prouve a pn««<J inapcrcue.
f

J one, dana I espico, il oat faux de dire quo 1, robo en question n'dtait pa.on vetenient nrfcMMere ct orr/.Via.re A la d6fcndercwe.

w ji^ "!,
^r

'^"'''''*'"' "^'^''^' d<5"l"re: "Jo n'hd.Mte pa.^ dir6 que la oon-

^
dUion do fortune ct i dtat Hoci.d de la ddfendorcHao lui pormcttaient d'aVoir

'.«r!:'"
'"' " "'^'"" ^^'^^Pou.ai'P'" 'e passer ^.n .,1

" Lo jugcmont dc la Cour InWrieuroput poussor A dMtrango. consdquence..
I)elu.o.teon pcutdclpouilh-r ud ddbiteur do touH .e. vfltemcnta. Autrefois,
il c„ 6t.ut a.ns.; n,ais c'dtait I'dpoquo d'un droit barbar^ ct qui avaii
encore toute .a ru.le.sc do forme. No. .tatut« ont modifid c^ diJpoHition.
ct ,1 est convcnu qu'on n«J pout saisir un vfltcment qui est ndqcsaire m
ddbitcur pour .e vfiur suivant sa position ct los convcnanec. socritl^s. Siun creanc.er a droit do «,isir la robe de bal do la fcmnio d'un avooat, il pourr.

Sir: i::r
""'^ ^'^'"""'^

'" ""' '^"^ '^p'^^'toquoort un

".Mais CO qui est aujourd'hui un habit dc /oir^o ou robe dc bal pcut se
convcrtir denmrn en vCtement ordinaire, et rentrer dana la classc de. veLonts

du.a,res. I^ jugement do la Cour Infdrieuro s'attaquo done plus au nomdu V te».cnt qu'au vfitement lui-meme. Ainsi. „„ vetcmcnt sous telle fon»o
«erH,t sa.8.HsabIe. ct lo T..6mo vfitement dans une autre fprme ne le .crait
pa. Aiors, ilfaudra done entrcr dan. I'examcn de. question, de tissu., domode., do coupes, etc.

.

'

«•; Une autre consideration. On dira pcut-^rc^ " Il «r. pcrmi. A un dd-
biteur de .e vet.r aveo luxe et ne pa. payer sc. dcttes ; vorta le ca.i4m«o-
ral. -Dubord une robe de bal ne prouvo pas u^ luxe^^iid. Ensuite,

lor«,ue le. MM. Sharplej ont donn6 creOit-^-i-up-polante et 4 son n,ari, ils no
comptaient pas surunei^bade^^rp^ur .e rcmbourser. S'il. n'ont comptd quo
surcela, U8 0Dt^lg^-inaprudenllnent."

—iff appeal,

«„!'? TT^.rT'T"''^
"""'^"""'^ '^' J"'^*'""''"*' ""'^'^'y '«""king that itwas undoubtedly leased on a correct interpretation of the law.

r > r . ^ ^ ..
Judgment confirmed.

Lareau «fe Lebeuf, for appellant.

-fiu//er (& Coo^e, for respondent.. ^
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son inuri, ils do

COURT DE CIRCUIT,<883.

MONTIIEAL, 33 JANVIER 1883.
'^

I
. Coram JtTTK, J,

No. 7743.

Michaeh vh. Ptimmtl.

Par I'uction en ccJto oau«e, lo demnn.leur rdcinmoit du ddfondour h «om™« A

Joi^r
""'""'"""' ""''"""""' "•" "' *'* '^"'•-•»' I'i"""*.*.

plus lea cuuses rfuivantes • , • -^^ • PP. ^0 ct d7. II cita do

if q». I'.clto„ .uL p^,X ,?^! i T' •
'^ ""»"»«»" (»oo..«„ie„,

^, ''"''''^°'*^-°"'J^'''''^«'t«doPcpMiil'acoorderaado,n,ndear.

^

/

T"
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PHiiitnlt.

.UNiri;
;

Jo ootiKiJAru mi dcinniichj <J'«miint pUtn d<|uil..bl«, quo In loHro on quwlioo »'^<i<V? i

Acrito ilmm I'iaierut dii d^Condo.ir .t poiir liir dvilir Ion rniin d'urro noumuitp'^
' Action luuioUnuc.

' Qitittn A tt'cir, p«iur Ic deiinmiJiur. * •

Lane, pour lu <lolun«ttiur.

(J. 0. i>.)
,

. ,
<

'

,P
COURT OF QUKKN'S BKNCH, 1882. ^

'

MONTRRAL, 3li/jlABCH, IflgJ. , v

Coram Monk, J., IlAMHAT, J., CuoHH, J., Baby, J »

^ i - Wo. aio.

^
I / JAUE8 LORD «< «/.---"-'--'. ---,-.-

^ a-

'a«d

JOHN ELLIOTT «/ a/.

. ( ^'Ifinliir* in thi Court Moir);
• '

.
'

, -
'

.

—.
'

' ' RmPOKDMTH.
Th. WM-ond-nt. ,„te,o,« Into . cimrter ,,.,ty wl.h II.. •p,,olI.nU for th^ chartering of • ..«.„„|.|nownPd b, r».pon.lon«,. then 1., IJverpool. which w.. to proceed lo 8,dn,y, C • ^ rt.ke on «;oard • oar„, of «„.!,. ,„ the cL.rl.r p4,t# ,„ ,h., «lpul«.lon : •TUttlr"turn wllh other • eatnPn, and taklDK precPdeooe ofttMltU). »*«,eU imd ,*«Hv. ni^ .. ^

"de-pa.chln lp.dlnK .n,i u..lo.dli.K." Sydney l.a>Krn'r.*„dVh„ T1, r T
..™.«ht.ro„. .h.M..Mothep.er.tw:i..H /.«.!: .c:^r;:r.'„iz''o ^l^Z ^.,ul « her ve^el, *al..„» ,o l„.d. and the re.Bo,„fent,';...-.mihlp did not K,t a ZZZm

H.i.D:-Th.t.he .pp,.|la„t«. not hdn* bound to load within a .peclfled"ilme. were'bnjy omI^Itp o^ diligence, accordln, to th, cu.ton. of the port, and that „o delay b.S I^.Tm
- To^di'i^rvrdrtti-r''

'•""-••""-"''''- "-^^^^

the appeal was from a judgment of the Superior Court, Montwal (Tor
aANCK J.), 2lHtM.'.y, 1880, condemning the appollunts to pay to the renm,,-.
dents Mie sum of 84,l;JG.GG for diiinuj;es by way of doinuinige.
The respondents hy ihcir declaration alleged that at Alontrefil, on the l-^.l, of

June, 1873-, actit.gby tl.eir agent, John G. Sidey, they chartered from plair.iiff;,
the steamer "Oreshan, " of |-i,o.,« or ihcreahouls, ti.en'in Liverprn,!, Eoglund
to proceed to Sydney,- itr Ca,KJ JJreton, and there load from the appellants a full
and complete cargo of coal, taking her turn with other steamers, but takii.--
precedence of sailing ve.sei«, and receive pro4t dispatch l« loading and di^^
charging, and to load and diseharg^always afloat, oi.rrying capacity about 1800
tons

;
and tipat said vessel being so lot^Jed should proceed to Montreal and deliver

Ijhe said cargo on U-ing puid freight U the rate of «3.25 per ton.
Tho rcsponaantM, after setting up the u«ual clauses x)f the clmrter p:.. (y

averred thai the '; Gieshan, " proceeded from Liverpool to Sydney, and ai-rivod
thereon the 19th July, 1873, and that they immediately notified the appell.nts
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,,

throttbh th«lr nKonrn there, that the " Orenham "
ir<u m..l. # . ^ i i

In Jrd-nco with the ..„, of the ch^^r^ b »';;:" ""^
rofM-Qtod notifloation. «„J protect iho « Or.,.l.,i„."

'
.

""""«''«««"J"»«

...ore than «c»o„teeu d..y. uf'erTh: 1. r« • "V
''"'""""' "' *^^''""^ '"""

,

._^^

ana „„„o „r ,„. p„„ „, sj,j„„j^ ,,,J ,,^j ^^^^^^ <li.p,..>i»jL|.

r.:'i;r«r::L'r;;:T f
""'-^; r- "« ""««"tio„. or the.

.
proved that the Tlo "Z V.^IT''^''^/'''^-*''*' P''''""«^ '"-

.<li«P(.tch at the port of Sidney Z ^^'^;"" '^'O^'^o fn..« the defenda,.,, duo
' ontorcd into between tltfIn ' '^ "?' "' '*^'''™'* ''^ •'«' «''"'«' P"ty
1H7Q k ''*'r««" t'^c Raid purtioH, andbcarinir date the 12tl. A.r, ^e t1873, but was linduly detained for sov^nt ^n i r .

®/^"' '•"^ »f J"""?,

rate of fifty p^nd, H»orli„«Z dl^l 1 m'^T'. .'
*'"'" '^'""""«« '' »''•

adj«>«e„ndLden,n the sdrdrndo7-' ," ^
f"'^'"^""*"

'" ^'"•»*"^''' «J°»''

to «uid plaintiff, the ,u^ .ZmotTjT ""'"' "" ^ '"' ""^'"'^

IMS...rr.^l:^^^ .nn.ui..e. to

Aerr, y.O., for, the appellants :

^
'^ ,_-^—

/

•"ornin. of the l7W jdv 1J7 !\
"" "'" " ^'"'^'"^ " ""'^ed oa the

w-B ready to:.l^j'Ct^ll:''^11:' ^"""'«'* '»•«' •••« v««el

to load the 8tea4.hip in W tu^l^ ^ I

'^^ ^PH'^nt- dl^ not proeeed
,

,

which were bcrld't^ter^e »olt™ '"
"r""""'

'"' *""* <"b- -tea«.er,

httbc same timofas the "Oresha.n-t^^^ I "^ "'""" *"'*' '*«» '«»<J«^.

to 17.^ay, and that i„hr;r„io„i^^^^^^
that the deteution amounted

dumago Suffered.^ The chiefoZT • -f"^'
'""''* ^ "'« amount of

;hat prln.pt dospa^wt tt^^^^^^^^^^^^ "'«— «ff-». -H^ing
^the loading of other steame™ and the want of f ' V "T. "'. '"'''''*'"" '"
."ipgf On the part of the anlll!7 f. ?". "' ^"^ ''""^'"8 ""'^ »"»-pa»

01 the appellaota (dftf<.ndan t«) ^r. Gy^fng -war
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ttl|Ullf«»)(;"g(;i)ii6.»4KNPII,
I HAS. '%

««.,pn„UVu,.n.o*.M«.| .1,,, v^..u wm, |...,U i,» ll.o »rJ.,r In which .!,.»
w..ri, b.H.k).. . ....... ,,.... ,.«..k., „..,, „.^,,,, i,f^,.,Lj,,„., ,„, ,,„ .„,^, /
ull o,M ,...l. I.U.J .1.0 prdurc...... 11., ..^,„^, ,1.,., „., ,,,„,„„„ „,„, ^„.,

.M.Mvd. r.Uu .l.,.t «l ,1,0 o«,, „.,a fl«t ..ffioer. Ia» « principle of luw, .hocuHomo
.1.0 p..rt .... .o b« take. i..t<, c«,.M.lor«tio.,, .l.«..«h «o roforc..; b.

rt i . rr""i "
"'"."'""*" p^^'^- ^" ^''^ ""*' •"• t''>-'>'thw,.uc ,.. Frc

-..d. L.U ft App CWh. -..d
(J„«

fidb.,r„o fuiadow« the principle I,. tl,.«,

r'""7 • f''"" ' •^""•'' "-i^" ;<"-r..l thg Ju.y ,.r providi..« Tud „,„kZ
u«, of ...fflcct ...0..... ,;. di«.I.,»rKi„„ carKo wL,. « nhip „..ivWat It. dctllT
on «,.d H nady io d.«,l.»r«o, Hie. .,p.„. .tho charterer. If hy the' to,„., of

the charter p,.r,y l.o «reed U. dl^^Urge it With!., a fixed period of th-.,
.h..t - .... ubH..lu.eW,..,d u...H„..li, «| e„«„«e,..^,„, ,,, „„. ,

.'
f„^„,^„^ „ .

w .ch ho .. u„.wcr..bl... w^,....«r .!.„ ..„.ure of th. i..,>edi....nt.'!|.ieh pr":
- h.... fro... ,.r(or...|„g .t. a.^d which euu.e the hI.I'^ .„ bo detained in hi. Lvie..

:: "ni :r:r! ?•:' !^:. ''- r '- -^'" '-". •- >- - ''".o «:::i:

uncc.. U.ffieuJt ,,u,.«i,»...h may hou.ctjiuo. ii

.. .. . ... " l'"9 ooiiHidflrutio.i In dotor.ii
tMHO .H rcasouabk If ,.„ «b«,..,i.,n. ind..|l..ito a, ,o tin.e, i/c,ualiaod «.•

" under the ci.eu.rf;, a nee. U.n.eult ,,u...,i«...H n...y Hon..,i„.e. arineas totl.o clr-
uu,n«t.pcoH wl... <.u,|.t to bo take. Into co...idcrutio.. In de,er...lnrn« w t

;;

pnet.any defl..ed by .pre. orl-.-pH^d re.;;;;; ^ Z, JZnr Z: I^
a p..rUenlar port, every i.npodi.nc.., ari..in« fro.n or o..t of that prac.L. wh
the charterer. eo,.ld ,.o, |,;.ve „vo,e«mo by ,l,o uke of a..y rea.K,..ablo diUif^r.ee
ouKht, ... „.y o,.....o„, ,0 U. f.1ceH i...o eonnidcatio..." It i. eon.endJS H.J

..pp«l..nuthat whether the loadh., or ...lo.di.., i. e.p..es«^.„ ZJ,pa
y. a. to bo dor.e «eoord...« to .he eu.to.n of the port, or^;. .nc.tlon of ,he

c'U to... .. .uadt., .. a n.,.rerof i.,di(rore..co-in the latter^e .uch lo«di«. or
«nloud...g, aeeor.l,„. to the ei.ston., is i,..plied. The p/,ef. s of ,hc «;, el-

|H..t ol Sydney ... the charter party i.. ti.i. e:.«o, yet tl.lt;?t formed, i...plicdly
u portion ol the eoiidilio.iH thereof. "^ ,«"f"«u.;,

Seeondly, that the ri.hi to " ink;' ,he (^rder of4>rec«l«H,o, &o., ..re re^u-iau.dby thec..sto„.of .ho ,H.r^ a..d ever^ i.,4.ai«.„tLi„, ,V„.'„ or'out o, tLt
^^^.-h^il^'^l^r^cm.io^i not havo ovcrecpe by ,h{uHoofa„y rc««,..:

have

'OoodoV

(Pos.hi.hwaite V8. 'Free

uWo dili^rcncc, oujiht to bo take.. i..to co..8ideratio..
lund, 28^W. «. Saa, per Lord Selborne, L. C.) /

Thirdly, that -,he reHiK,nde..t.s ...ust bo presuio/to
tio.is or cu.sto.., of the port of Sydney relati.ig to
coal 8tca...cr6, &c.

'

'

Fourthly, that,if the delay wiw caused by any ,

use at the port, the appell..nlH cannot bo held liabl^

port (Mr. 0.«bor,.c) proved conclusively that the iGrLhak. " had her proper

known the reguly-

^ran^'to bunker

' tho appliances i.i

-:.-^i~
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torn with otiMr lUaiMrt taking prooodoiiM of •uillntf w«.l. .. 1 1 j
aKj...* u i;.d,„„ .^„„., j;, .„„„ ,7r. i":„^d.,v

*""'

'

By »l,« lormi of li.o dbnrtor pnrlj it »u n«rood that tlio " firr.!..^ •• .

under ordlo.,, ol™u,,»(.wc.. Olhcr .l,.oi.r. ..r.,T |!J uV ''
The i,iL.™v ™„i,^ ,,„„, j.rrd",. i: M.;:^tr "t

, • n»..ip„lu>lo,, fg, . li,„|,.d „„»b.r orl„, i.„ _Lr.?,k„ Z^JT'^-,^

-iKrtu''Sr"rd:;!:\':j:-^^
*ro UHU.ll in tlio port Clb in ^ N _ 7 .

^ ^ T ,
**

Proceedings as .

je. i- „i....t pu!:,;. ^.^L:^'^^:::;Zo^:rt -"^^

bo. to bo establi-hod by tho pldotiff In tl.i. «„J ? V .
""Sl'genoo,

gcnooh«B boon p.„v„d.' It » ^e. Ld ,h^^^^^^^^^^^^^
""^ •"^'•-

tI.ovo««,w..eadyt„Ld,Jd.b:t.l!^^^
tbat Sydney i. . coaling port, and tbat tho ooal i. b" It Z:iX J

"
U
f

" •

•nd in cAtorcd on board. Miain it doo. „„ -^
""^'^"'•'"Sl!* Irom tho pit

tlK>irTOOB. I.». to «««,.T «! ^?'. ""'"'"'' 'PP""""""

UNMal.

ul^attl.

^

h

t
<*

^
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COUBr OP QUEEN'S BENCH, 1882;

*-

«,»;

^P-

..ch.r»rc,. . full .nXSoTr,^ „T' > L " '""' ''"'" "" ''"'»'" »' 'l>»

r VRc»p.,oi,j,.b™u8()l),„„, °
• ^ °'''°"°'''°l'"'"'P'<'»l»'«l': o.,r,.

; . MoMral, .„d ,o„ld |„, ,h. „.,^1 .

"" '^°"'' '"Pl""" "« 'li«J Iwd wired to ,

.l.i|* .gent „ Mo!l ™t}^; '°''«"'P';°'' " «'• ™««« « Sidoy, .ho

.j«of «.. d.t.,,.„d rcp^^oS:tsS l;^
""-PW" «l.h...b.

„ churtcrew, whoprOmisod tn«J.,« m
"J^^'^^ej tli.fc he li;id ooiupluiaed to the

> t»««Ho,wonhi8part/aswd JXrC '"""' ""'"P'^^in^ and oxpp^
the ship would hrvc;ropr^;i

on t,.ep.rtofthe chartortrs STt
».ini8try ol Murray DoZSi The oaptam, a^ on tl.e 28th July, by the

-aIforc.ns„n.p.bn, and rt^"^' ;,^^^^^^^^^
cai^o on the *th of August „„d hcHn i:

^ <^m...encod to re,.,ive

tl.atf„„. fi^eeofive rndVhafd "^^
« full cargo, that sh'e had bee„ «n„^I^n/dT""? .' '""- ^"^ ''''^ *^ '«««»

'

•nd that the steamers « Alpha "".T^l^-"''":^ ^'" ^''^ "?»«« «f ^^ da^s.

-ve.l s.aH sailing vessels 'whih hal^iv^^^^^^^^^^
preference over and wer^ loaded before! Thl7

"?"""' """ «'^«°
of the..Gre«han.," at the rate of^fiO 1 .^

7""'^^^^^ »>, the detention*ou Big. per dicni, is also provefby their

. k



COURT OF QUEEN'S B?NCH, 1882.

eJ^jr the

ig bunker

to re<-cive

ihe 13th

;

r foiood.

17 days,

a well as

sre given

lejtention

oy their

18 days Bub8eq«ont to the execution of the charter JrZ' • ' '""'' "
ror,Mol»r.gulatio„»oftl.eGla^w.„dC^^^^^ i^Pur'

•w.y<5„.. limited, SB to berthing vlela at the^ier
^ '^ ^"' ""' ^"

1 hew regulations, among other things, provide-* 1st Tl,„ «• \ ^ ,bo supplied preforoni y with coal JaLZer to rol 77 ^"""^ "'''"^' *"»

t.. flfeamen. over 1 ,000 tons canacitv 7n7 .
'".T'^'"""'.

'd'"), «nd to be open
"

i-« regular turn • bnt the Imr k'
"*"'" "^"^""^ "''«' ^'000 tons oar^o

- n-^ired^he^*!;:::'"'
•"'*' ^ "*"'« ^»'^ ^^^^^ when hulf loadeal?

.,

3rd. Sailing vefwels drawing over twcntvf«.t\.l,«-i j j .

.t the end of th, pier, without removaTf^artllro'^' " ^'"P'^*'^ "•'B*
4th. A vessel shall be considered i^^, „ ."TaZ f"^

°"""" '"''*''•

eompan/. pier, „„d is '^ported at MnWnt ffir"^
«arfjo. '

..
* "'^"<'™«« office as ready to take in

These rogujations, reasonable in theni8elve<i ma^A K- • .
their own eonvonience, to facilitate thcTronlr V ^ " P'"""*" ^^'-P""/ for

•uthoritative charactor whicr^nZ ^ °""' "''" °°'''^ ^J"" J"«»>l.o or

ob„o„ofa.„o:t;::^^H^Ser ^rr^^ v

=r:int:^:r--vir^^^
-..™eo.doutieirre,:;«::;-:^r^

;
Mr. Gisborne also produces a memorandum of extracts f«,™ . «i.- • «

which, he sajrs, was k.pt at the port In th:« uu ^. •
^'"PP"'^ ^"^

the arrival of other veis is no.e"^ th.t of ^S st
'' •" Renen.1 the date.f

.

of priority in this case is not mentled T^bTT "^""''"^ *''* "«'»*'«»

SS. " Kan-aroo » TeWr.^K n J ,,.
^'^"^"^••y " '« foUows:-

co„.p,.ted24CnJ;!;fZs
'"''^ ^'"^- ^"-^^^^

8S^':S:::.^'^^::Si;;^^ -ndon ^heHand is as..«.lows.

Au,ust 13U.;c«,g„^830i ton? wt^ TTT^ ''^'^'"^ ^Sth, completed >

on this list, a^d^^S^^sJ^^^^^^^^ ^•'e-*
19rl. July, co„.n.encc.d loading 30th cTm^ird A ^?u ^"'*- ^^P^''**'*

-Prom these entries it is -pparent' U^" t;'^^-^^^^
-*^o. l^Ol ton^

the facts transpired r they are ther«fnJ 'Z *^ """*'' consefjutively .g

pf. unreliabl 'VU./.Z^S^:,Z:^^ "ff r'"^^"the steamships coming in oomDetition «7 j .
^"'*' "^ the afrival of

anything .hereby made to3rS tl^"!' '™'r*"'
^«'"^'"«- ^"""^

n.«y have arrived .rtcr the "SlTm' ' T e "k"" ''?^^'' "Hibernia"

tons cpaci.y, had no right, by the alW«J Z i

^"''«"'*^' •^"'S «««!«' 1,000

the pi. head. She occLlJ^^ri'^T^y^^^^ ^^ ^<i P^i^entia.ly at
'

Lord Atal.
and

'

Rlllott et al.

c:
'T-i.....i'
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M
w
m

*.<

S£.XulL"o?Tf."f '''\'/" «''"i'"<» Mn Qisborne h„j, that, acoordirtg'to the

-^:::^ ^::jr^^|:;:!v:r T^rr^- -^^
to him on the 22nd July • tl7" H

n

"
"''"" '"" ''"'^ •"«?«'»«"*

" Oro«h«n,,- «:;j, on
'

;i°
,

"'''"'"" «";'"» ^^'h, got ooal before the

of the Tele;n.nh p r„T7 f u
^""'''^ ""^ ''^" "' ''™'» ^or toing one

,

.'^"'P''*'°<'^'' tender to the Hteanier'i Great Eastern "»,«„«„ „ a>n Iijins an Atlontie c.blo^ that the "Grosh-.m "„„!«' .

^"^"'^

got coal whiK«T, r ; T '""""'"S- *^«' '*''« ««"'e reason the « Alpha "

"uW ,hm di™, by rt,fir-hl •
1 '°

'''°" "'° «"'• "•'*

'.WIo,,..,r_,bT,Zr °.r.t
''""'

''T °"'' '""" '""I- "oM "• i.

I»rs. .o»cl,, „Jt fch^r .t» Z '" "'""""'»»->«•. •™'l«l>l. for .h,

•W. f.r full .r.i.r
° '>• «"'ll«r one. TOdifinj th. track ,,A

«.a„„b„ .., „.,,,j.„d ^..u b> pre..,., frr.,rj;2:rr

cent to «how a valide^xeuso f.,r the delay
G'^borne a evidence insuffi-

the pi.r ho,.d, .„d .b. o,„i„i„„ ,0 „„ „• ,Jl 1V ;: VT"^ '" "*"»

load completed on the 24«h ' °"*- *<>'"a then have had her

-z:r:^;:rj:Lr„r.b?ri:br?f^^^

?*!»«»««
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» sufficient supply of coni 'to Ir

~
;««>r„.ation would be,».cos«.^

::^;P
tlZlf^ 1 '""''"«• ««<"' P-^i- >• >- - .a.

Wth July. „ri,l the completion ofher carbon he l.^K l^'-°«'»"'°
" <>» «'<»

three d„y3 previous to the 22nd Ju.y"';' J
"'/^"«-'^^^^^

"PO't'-g. ^ *'"'^' "^ "'° «'»P herself was in fault about
There is nothing whatever by which tn ™ .tnmn..ng. On the contrary, the ellanatil

'"'""""•°/''° «'»<'. if any. lost byW time w„« thereby occiiord
^''^'•"'"'"'

^'^ ^ ^''•"^ "-»' «» «.o whole, no

»«0S. Trimming seems to be a neeelrv f' f '^' " ^'^«"'* " '^^^ trim-
pcr«ons loading .ho veasel. It J^ZTJ T'""' ""'' " P«^''«'-'»ed by Z
probably ™„„h less time/ r:J ;;;7''^.^»^^^ :

-eeessor has naturally her turn tL^dV unTlT'
'" ""« P^P- '^

She .s. of eour«,. the ne,t i„ turn Z^Z^l
""

! ^ '""""'"S « finished. /

«.sts as regards bunker coal havilL orJ**
'"*'"" "^*''*''"'«»'^^ / "

J-ace. the terms of the charter"fyj^'^J^'^
"' "",-"' P^^t^- la the Z /

thoyare exp^ss ^.tohuve prefewTn ITr"''^^'^^ '^^

next place, neither the "R^ngarT" ;ori^'^""'"«
'^^^^^^^^

*oaI
J as regard, themselves, t?ey took /^ ^''^*"" " "^^ ""'y bunker

board the '^Great Eastern," h^.^:;*^,' -'-'-r they migh't be <1
'

cable could not convert the ca-Koes^H **""« ''"^'^ '^ '"J'"! a
bunker coal on board these veS ^ " "^"^ «'"'"« •'^ o^her ves^l|t^

J«»t the real reason wliv the '« «««.i. ., ,.

fthered f„.m the evide.I, I,, ^^7. ''"^ »»» ««' ber cargo in «,ason as
tl.eeoaIdid„ot,.xr«tth.r«

.t oZ?tT;T'^^^
•tistobehor.ein„„„dtLXll. '"^

owne«ofthemi„e.b.awaso„e^^^^^^^^^
« ...rrerers.' The owner, of .h. mine S. "'"'T

"^ "'"' ^•"««' -"^ the
«har,erer«.butthec.nrr„c,oft,J"

J^^^^^^^^^^ .

J-
•o have a c..n,o ol^coal ready at SydneTal^^^

xcf.H.y ,he eo...| eomp...„y,
j, ^^^1' " "'''"P'^'''« ''''h ''^''ditions

^'*'°^^»"«'-^«"-ed. they're «"^ .

*«^«t.t,w^,h„,,,,,,,,,.j^ "^^^i"-^ J ^ : .

«"y »br...alit>, -sueh as r.,K> tin' his aw7.h
''"''^ "^^ ^P*'^" *« ^o-^o^ to ^

d" -. It d,«s not ap^ar but tht^;. •
^ '"°^* *" bavo requested him t^

1

wadfl by

I /-
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88 COURT OP QBEEN'S BENCH, .1882.

, C. Uid ,„„ gi,« ,be .. G„.ha„ ..

„„| „ „,„ „ J

. s,<..oy i„ „„. ,.„ ..„ J,';!:';/-'"'""'.
'^" '»"""» —1. «. «» p.„ of

\ 4u.ri '"" '"^-^""^ '"»'— • »«' ««"p."y J..3. *«i.g
C- And were the facilities of tlie pior good ? - ...

r , A. Yes.
'

- ', > .

_ A. Yes. -
• -

^ ^ " '

, ~ Without ™i„g i„,o the d™,™ i!„„{r
1~""»» MlBcicnU, accounted for.

hold that the rtplat* ft '7l°:/r "V'* '»""'' «!-^

The 6,.„ jii!:, kii^'r'rB'n'Q B Mf
"' °^°' **""' -

Itseenjs to me that if the "Gresham" fiJUiJ *. , ' ^-

-. h.™ ben loa,W wiUun «,e .nd « half d.™ of the IsT ihT^ "
, ? *

- i"'"'^---^o°b.ncre„....„.cn.a,i;;:::2,H:.:!:^°s -

^'^^Kestiwwn*.

<
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39
«ient excuse for the detection of .K- « n \

" —-—

.

entitled to j.dR„.ent i„ their favoSf
^"*''""' """* ^ *'"''''' »•»« owner, .

I quite admit that if rules of the mrf h.A • . , '

.
constituted public «uthorit/„ ^L '

IT^^^^thcr p«,visiousa„d couforn'; thereraUhS '1-^ *^ "«"^^'-
michciwtcd in the present case Ln/„ ^ ^ ^° not think that anj
latitude in .his,respecVidon:irt,t::,f;e^r^^^^^^^^ .he extren.esl

,. .8
accounted for bj the non-observance onh^^ ll ?•

""' "'!^'*"*" P"'' «^ '»

. " «>' "- »?-*««». that is reporUnrthe yZTaT' "'"* '"^ -observance
he chartercrH: agents, ^who alone couirreaZllv ^ '

""" "^'^'^^' **»

this regulation. I da not think the e IscheT bv t^" "'T' '' ^ "''"« '^'^
.

witTi this v^w. TheoaseofPostlethr„!»«- r "PP"""°*»«"'^

.

pei:hap8 the strongest.
^«""'ethwaite et «1. vs. Frecl^u.^, 27 W. R, L

,
Lord Belboroe suvs " Tf nn .»ki: »• . .

'

proeticall, defined b^ exprel "
^^J"'"'''''' "f

^'^ «- " q«»Kfied or

. . particular-port, every i^pedl:S "'^:'" '' '''' ^'^"^ --P'-tice of

'>-! charterers-could nikLoZrllZi^\""'^ '

The case ofKearson vi. Pearson relip.1 nnKTu
It was there held that u.ual Z^toutll^^TTr.' " '"^" "W'-"-
cargo in readiness for the purpose of 17 f?"*"** ""^ P*''""'* '^o have a
Crow Orchard Colliery Co.fXi„! tf'^' ""Vl^*'"'

""'^"^ Aschroft vs ^ '

Justice Lush says: " Thltts^:!J ^j^r^;;^

^

'

the usual despatch is absplute. and adm a of
*'»« f''S"g«»»o«* ^ load with

with performance even wL he ncrfon
""^''®'^*'"" « «« »« <''«lf«n«e

the charterer could not pr^ent "
P"'^''""""^'' '"« '""dered by a casualty $ich

Thejudgmeht of the Court is «, follows :-
Ine Court, etc.

..^'^-^^Z:^-^^ r-^^^'^-
the appell

"Gresham"; ' ^
"";" P"^*^"'-'' '^'^'^^ '««»<* loading the. steVm....^

1880; doth reve«e the said jELar aL "l^''

"" "'? ^'"'^^y of mI
^
which the said Court bebw oCtT ha"!t "Tr^^'f

"" """^'' '"^udgnJ
*•« Pluintifi now respondentsSt ,^,':"th^^^

''""' ^'"^•- the actfon

^i^ .ppeal. (The Hon. Mr. ^0^5:0:::^^::-;^" ^ '^« «»^- bel^

fp Carter d, McQihbqn^ for appelldnts -

•^"^«'"'"* revered.* "

^AnX>u»4>p, for iespondents. -4 ^ U-

I*rd 01 »|.
•od

Klllott At •!.

"/':

::"/^'

>"

f

fcVimi'

r--:,
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•COURT OP QUEENS BENCH, 1881;

COURT OP QUEEN'S wS^IiTl^
' MONTREAL, 22NPNOVEMIJER, 1881. ,'

^Coram Dohiqs, Q. j t?au«av t' m'
*

,
. ^ J., ifAM«Ay, J., iKsslRn, J., CH088, J.. Babt.J. .

Jfo. 201; ' .

LA BANQUBMOLSON,*

, . ^^O"
^

.. APPl,.tAKT;'

^
HARDODINUONAIS«v»AL,

^ iD^'ndant in at Court below),

garnlBhee doe. not complain./
"""nmons 6i .he garnbheo, but of wbloh th«

record Itself t..« the e..ry waaZruuX^et? "'^" """* ^ «^""'-« '""» 'i» '

J he appeal was from a jud«'iiient nP f !.<. /i » ,,

O. J«ris», page 170. The j'iiZent tl "' """"^ '*'P*^^*«'^ •" ^4 L.
8^p..rior Court, rendered by RaClle fVoT

«"'"'''^
^ J"%n.entof the

,

DoBiON, C. J.yLa eonteslation est A 1Wasion d'..„

""

mcnt obtenu par t^ppclante eo^t,e le m.^^rjt^^fT'"'''' ^^ "" K"^
arret Mt^ .ignifiee A la ^oM ^o i^on^Z^.^T^T^^^^^

.aisie-an^t, el o nSr ^^f
" '''^ *» ^.^ificalion dti brefde

.-once ,.\^. aura ; afc .

effet. api^nen^nt au m^^^^C^^T^^^^' •"*"''" ^ ^^

sooDiV fer^flur leFqucls cite declare «•«„ r!n . .
'^ '""^^'^' <J«'e»e

«n lot de terre
,
4 „ clar at^alr1 7 d^n b . «/„

'" '"'^'^ *'''-»'^«

<t«.it c,l,de, a iVqaii*; vendeur iurl'i ."^ ^^f '
°" ""°^' ^^ «•«««

'cation ^oWZu^T^tZn^^^^ '^OO
; queceUeWi-

* Jo^ph O. Josejirf Ic 18 n
Caltrueao le 23 man 1879.

Soei^« que cette .omn^edj t'oral7;'""'jl
*''"'''* * la conna.Wn,^

,

^an le 23 n^.^, I87J '

"' '»"" "' ^"""'P"'^ " ^^ -S-lfi* 4 JoJ-^ k Joseph



Lyff f"
'''

' -^'j5i*'

1

^iir cotto ddoloration la Cou7siu*^o„..„ 7 '
'~ "''

4nme h tior«-8„i.ie A pnyor A I'anjM ! ?'
P" JURcniont du 17 ootobro. n con-

l<^ppeIanlio appclle do oo ju-'oiuont ,.»*„'. I ,.

toute la question o.nsiHtc H^^C^^-'^
'^V^"''^^'^^^^ deprocedure,

M mains de la^ior«>«&«ic onrioJ !lf
"""'"""••'•«' » » «»« ''«ffct d'arrfltor ont™

ducH ^r elle jusqu'au »o„.c„t ^S^'^^"^"^'' ^"' -»' <J--»«i
L'art. 61jr C. do P. die Que^" if -. • ^. ''•^"'"'•aHon..

" d^anant du tribunal q„i Jl,^, ^»f ' -\ '^'^^ «« "-oycn <^'„„ brcf

,
" 80 dcssaiair dcs .-rets mobilicJaJiiT?""^

',""^"'^"""' "" *'«'» <J° it'opoi-t

" d^bitcur, ni dcs dorti«rs ou auJrJs choW
'", P°"^"^'""' °PP"ti^'"'t «tt

." Jui payer. av,.„t qu'ifen alTridoL ^"
." ^T""'

'"' '^'^'«'' «" "«"•-' *

" ortfa^s dont Jc tiors-saisi est^l,
""'^'O'T'et est de mcttre Ics cffcbTct

"d6bit.„r4i'.poqae oiiia « i ;:';;rr.^''-''ir ]" """"^^ ^«'^' ^^'^

"ddbitcur depuiC hoau.0 a l^o1^ ^ ''"-'"^
'' '^* ^™"

"maiiM." "''"° "* '^'^ ""'•••-•s daisies f-iitcs critTO 8C8

•ppoi.U"'' "»» *.i.«., p.r^ ,,rw,^ d. ,: r°""' r't
'"'"'•'"' «»

-»4o.»P«4;n:rd:ii:^^^^^
<Jcl.us Ides cmpIoyAs publics; (38 Vict oh 19/^t^^ ' "^ ''^"'"'^^«'''

Qudle que soft l'„utorit^ de Bo-^er fils'7ll« . ^
d<5oi4ns de la Cour de Cassatil,.'^

fiMlIeno pent pr6valuir1»ntre ii.|

Or ce tribunal a jufid, lo 3 f^wjcr IR^ «» •\s
^ ^

La Banqa
IColwS

H. liiouii* A

'i^'

js-

\

j^^

-I.

Ni .
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COUBT OP QUEENS BENCH, 1881.

ItSMS"' "P""^* 'w niort do M nidrc. La Cour do nn.«.»i„« -4 a \
~^

l«Ju«Uco„on«cul4„„„teel^^^^^^^
"jet done «,u. 1. „..i„ d.

pur Jo tierfi-saisl otidA.Lt. P"'" "' J"*^" * '" d<5oluration ftito

8nnt«.
" °P'"^P'"'•''^''*^<5doraupr^Judioode8Crtttnoior8 8ai8l«-

causLi.
'^ ^ "'' """ »«"' »PP''><5o doivent fltro suivi. dans o^tte

^^^^ZXt^^Z^^'^T^^ L.pro.i..r
runpor.<SauoloV J""""""^!

*»•" <5t««t r«pport*Wo lo 24 man,, n'uvait tfii

' i^^'ti^^'^^';:-^^-: ""*"<""' *:"'''• '"'^°' '••*^'

.M npiirw |„ 2, ^. "^' f-' I»r «.» gremcr, dM.™ ,.. l,i„f

.
good .„d .did tJI ^!° '*" " '"" "" •''' "•'*»"" *1««l



\
COURT OP QUEiCN S BENCH, 1881. 4a

It fleei

.... » noiniBg ,M|,. by a« |Mr...a,„> .t iw ,!„,. „f "JJ;"
(Wfn Mara'

"

...of .1,« ITlh Ootob.r 1879
'^"^ '»«l? "PP."-!!. Thi. j«dg,...t

The fiirnul j^and. arc ;— VV
'~

^
(2)Thattherewa8no8ummon8totho<«r,.,„»„e ^X^

^

J3)^That the writ wa. returnable on the 24th, and it^wa, not returned until

c^iJ^Mti^rs:"^^i^crf • ^i
--^ ^^--^ '^ ^^^-^"« - -^

.
summoned, and l^Jhoulhavrtrr'^ "^^ Defendant was

ho had «„ I, any „tc j^ If'1''^
"' «"°° ^'^ »'"> "ror i„ the writ if

answered iJ puLT h « ZT. " ''""'""
'

''"^ ""'^ ^'^ -"« having

^ affeet hin, dir^tr'^ffe hirT 111" '^ •""'^ ' '»""""" "'"«»' «'««• »<>»

A only returned o„%.e^6V ^r^otU" """'• .''^"° '"' -»
and he was entitled to that L ! .

°" "Pn"'"''^^ *« '»« he-rdr

heard dL 'not de'S on ih^t rrC"f .

:'" """''" '""^ "S''' »« •>«

hearing. If there isl oZrruSuo n /rT"^''"'"^
*" "^ •'"" " »-»»•

jakable waive, the. is ^S^X^^^'f^"1^;^ t!;'"'' -^ ---
have here to deeide is whether as a^ith; i

^' ^ *»'^*'""' "'«»• ^«
The ar icies of the C. C P rrf" r^t Jl*

"",'"" "«Nf""^d ti" the 26th.

«.-. The non-return offheSi^J^X "' '"'^" "'''""'''''' '^ »''»

"Mutely riull, and there t^llf ^d^l "l'*"
*'" whole proceeding

had been no service. But the nniLnlr.'^r""^P''**^^^
was returned on that darbut t^jSr .

*^" ?"*^ '"*^^'''' «''»'«' ^hat it

wa* duly returned on them' ntlZ »*

when thera is evidence ^.™ the rL^^^d tsoIf thTth^re'i^
"'""'

? "" "*"''•

" - '-^ -- where the Jud^. ent^^JI^^I'-TSr^J^L

^

>! Lionalt.

. !

(
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but ...orc LLT^'J,} At' „t;^';-"'r '[ '"^'' con.nHlictorily entered,

Tl.i- admit, the p<^,ibilirof„r n:: ' ''"
""r*"";'

''"-'^ '*« -- ^em.

of
, third port, ordVc 7; ':r;7' 7*1 p^^^'-'-'y •"- ^hc ^or i,

"H'-k wo „.I^t ^unp<i7tlmtTl.ri^T/ """l"'""' <>" tbi. I«.t question I

' 2 .u. u would .« b:.irLt to'iirat -7^:"
"•- ^^'^ -^ -^ ^^-

.0 o.t.ci. what i, po dj: , t t;
; """"": •'-•^ »« -'••^'^ -^0 ,0 ..

to a liability wln'oh .oon^rLlil !, r'"""''
*"" "'""'' ^°''"'" «*"« «"'««

CourtofJioviewcJo^^^^^^^^^^^

read hy the li-ht of tl^o lid I w M T "'"'
'*'"J'

"* ""^ ^'"'' »<" our Code.

.
writer 'on to^ f at d^^JC:; " ^J^

"">^^^^'P"'"•--- of

civi.Proecdu..h.:ift:s;s!;f:r:^^^^^

-ponde«tw.hesth:n;rtS':fr::::,r;o^^^^ ^^*"'-

•b. .Ding ^To' lillIm ;!; ''•°°"' " " """ •» »" A"- »'»

-|)crioJortlioori..inoflh.dnl,. .» l7 ""» " "'"''"""'M hero uto iho

.bouid be .„, 4r2t:s:: tire: ri:„fz'7"'''''''''^
^"^'^

" il afrdppl dan, levide," but I don't think kt?/ ««Fo»«'o« to «»,.
^

an exelamation rather thrfn «n Ju„.ent I !.;
' '^

°!r'"r«
"'"*' ^* "

the Court of Review muat b« ro!
*

i .
P'"'"" *""*' ""* i"«ig™«nt of

a.«-t be ^ustafned
""''' """^ *''* ^^^'S'"'^"* ^^ »''« ^->^ Court

JboJuVKsnt of the Court is recorded as fpllows: v -
"LaCour,ctc.

»- v .

Jit considerant qu'av! nt le rannnrt .1.. ju k e j, • .

1 /
,

r ;•

°.-

/^

f .

•

& % *

-

:_,L'. . ^idic''' : ---"-

i

"--'- r
•-.

- ». , - . . .
-

:,

Jl ^^r^
-" '" •^

•
f

.

•

Hj i^^^^ ^^_^M
*



^^jp-s'ji »/*> r {• i 'm Lif^^j

rdnjr and not on
lictorily cotored,

'ourt and not of

r the name term,

jstcm. Undor
hon tho error i.i

la»t qmation I

>d tho Superior

l}th and not tho

ho Court below

idly ntado ro as

OHIO duo owing

lie jifd^cfl in tho

ronob luw, that

>ntraotod when
i of our Code,

lutivo vicwa of

rcnch Code of

iat article tho

irigs or 1 ffcot.<

It. Now thtf

> or isauo (it

is not to 8)iy

lent ihc^lou)

rctution iato

Jc of doalia({

law tlio tiet$

ir Art. 619,

«•• "iriwhat I

what he has

ro as to tho

us-why there

ission to any /
5 one. It is

judgment of

firbt Court

(^OURT OF RKVIKW, 18P2.
-^

aant „« ddfondour. elle .'c«t obllKtfo pnr a.e.e do ,cnto quo |ul a conacnil hno.«..d Joseph G.|..r„eau. lo .lit jour, 12 „.«« 1879, do p„yer au ddfenTur
I aeqjut du d.t flalarno,.u, uno .«„,„,« do |200 avoo Uj- '

Civilo' u7l'T
''"'"' *"'"""''" """'*• «'3 '' «»»«'" Code do Proc^dur.C.vilo |« d,to t.or...u,H.« no poj. v„it a. ddpoa^.Ior do la dite aonuno do |200 aa.m«n ordre d« kOour. et qufTVdt«it pu. loiniblo au ddfendliur de c^dor iJi o«,~ de •200. ,a„a ^„ard A la aniaie-arrflt dont .He .t„it frappde;

,.
Kt oonaiddrnnt qu'.lV a crrcur dana lo jugomont rendu par la Cour Supd-r.eun., ..d,„ant c„ Hdvi.ion A Montrdd lo 3Ie j^;ur do „.«r. 1880

'^

Co. Cour ea«He et annule lo dit ju«c„.ent in a le jour do ,„ara 1880
;ht rond«nt lo jugdmont que l« di.o Cour do RSviMon aurait dA rcndr^ con,fln„eojUKc,„e..t rendu par la Cour Sapdricurc, md«„„nt en preu.iArinlnr

;:;rt:rr:;;::r^^^^
'-' - ---^^ ^^-^^^ ^--.

^r-
^^v^:;:

Riitnnr,! A tt^ i ^
Judgmcnt rororsod.

««fnarrf * ^«iucA«m;>, for nppcllant. x •

/?»«/«! .e- ^oftpA, for roapondcnt.

'.» Uanquit ^
MiiImib

II. Mnnai*.

COURT OF liKVIEW, 1882. /^
MONTREAL, 3I8T MARCH, 1882.

6WmT0KRANd*,J.,R^,„y,,^^ J p^p,^^^ _

'

'
•' ' t.No. 109. - '

,

Ifomu^uain VH. Nor,nan,U et at.,), Le, Milieu., Vam.lU.s d'Hocho^
>-tl(i(j't et (iK, mia pn cause.

i7,htfz,»!»:"TMi"i'; -r"'"' ^ '• ^^^ •• ""^t^- "-'"^ «» "•

• A

•^-.v

'"./'.
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/
*

Jl. nvlllo and ,„,^|f ,„ .^^.j „,,, .^^ ^^ t«ko/bytl.« Caro. 1

1

•Bd tho AbW V..loiHHh««|.| bogrnntcd. ^
" ^ U^rmchtti

Tho ju.lK,„„nt of th« Curt U U tin, following word-

J.noo p«r lour- .voout. «ur lo ju«o.„o..t pr«„„«„^ «.. /.to ol.'T « 17 dllbrl

CoroKMtrd; q..od'aulr« part, 11 nW pantfiibli quo lo .Jit IW..* DuorA -illco„„u.«,„„c„ do I. fra«,loou .i...ul.ai..,. d/lu dito do„..J; o ^IL J

tanco. lc« rtglcH <!« droit a,.olo,yfro.<J«o,io..t lo. i,„d.dtH do« tior. et n.

••n- fuiror tottuellouiont rovivra^, rd^u, „, oo,.t,o.,t oopcndant uuouno di«Do«.

fiirrr^ '"• •' '"'r
"''

''" "•^- ^'•''' -'"^- ^ tout zs ".f..OuI.d^dutlHqueren son/om p„r.M,nucI le« aUtc« lujt* p«, «,„ ddbiuur onfn.«do do «, d^oit.,. 11 ^t pa. dit quo cc aoit. ,a„H d.ard auKiuttrde;t.cr, .t^n^cr- 4 la fn^^ quo ,oi.. jolA il ™*.rt do Fo^rit^ L d o. loU
,
quo lu fruudoorVulation do- „»tos aW hpputublo qu'A «« autourou 4teMM co.„p|,co,. ot dos,uruiont rd,.,ir c,„tr« Ic. tior- qai Tout i^loijo J^^r«tt«.n.«

J^
co-^at. qu'ello a pu .av«ri«,r ou fairo nal.ro a lo„^ p„fi,

"^ '

.It n't^Al?" J^P'*-"'-^.
f- 't^n* Dupr*. recovuWo, en leur ddfen. ot

41a aul tiondolaventodu 2C «ai 1880. ot do la d,.,.ati!„ du 28 lu 870

' q«e raMnuiutLrrr ^"'*,
T" "^ '»" °" «"«-« P^r ropriHe d'm9ta,,oo, dit

' to. dZ dif ,7.?"
*"' °" ""'"' '• •^"' ''" '""»'«" '"«•"", """U.*



\^ ..-/•

^

^ '"—
'V' •

oouirr op qukkn^ bknoii, istb.

ToeoU dill <lila 11.1a en a.uM) por rvpriiw d'inUnoc
'

L'hooorublo JuK« Papiuouu uo cmoourt pL dun. oe jORemtnt."

/^%u* ^ (7«.. for plaintiff.

'

,

[f^^mcni ^fS. 0. «,«„«;

(«• B.)

NoraMMUa
«t •).

il'lliMhaUm

COURT OP QUKEN'S BE|fCII, 1879.

MONTRKAL, Mtr JUNB, U
Co„«« D0..0.. O. J., Monk. J.. Bam.at.

^.. T«.,„. jj Ciu«, J.

No. 85,

"^
PlBRRg A. A. DORIOirl *^

(D^/indant im th* Court btlom),

AND

JOHN BROWN,
A

(PMiHifin Iht CoMrt i*low), \

i
„ 1

RaaroNDiMT.
\H«u» :-Th»t an ^ntmtni b«tw«on iidTooAto wid elUnt b. .hi-i. .k . \

co.,.ld«r«tlo.. /or » d«ed of trangfcrh.^iri!J^
'»»«k^.Uiuit th. ollentm • *.lld

~l»oo.tc . portlo.. of tho .«^^Lr.!!ei ^ «<*"rh.hKHiuenU, tr«..f.r. »« tb.

. Jc^pondont ngalL the a^S|.
^''' """""""""« '» •«'"- .»>'«''8''t by X^

. .
The judgment of the Court below was in (he following term, -.
V La Cour, etc. :— * s »"

.

.. ^
" ConBiddrant que le denisndour a nmnirx i-- • • .. r

do«„.„j..,, „„,„ I. „„„,„< R,,,^.,-; B^,^ /„«„""«
o°.f!'„ !" "

de $6C6.78 com lo, frai.;
•
™""""° '"'»• *"«ioM 1 l..on,iu .

luwrBir!.'"" '" r™''""
• "«" p"«i™ »"• »«. »„«, d. di.

•

i<

H^



p

/>
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^ COURT OF QUEEN'S BENCH, 1879.

: t'iSl ""T •"?''* ?T ^^ "° P"" "^^™'' d'honoraires dans lo oas o4John mnwn rniiHBi dnna In /1it/> «»>:».. :.•.«•.> il n'uurait pas

f

.w„. duH« d,.»» 1„ d.to actio,, il B-est fait .i,„er par lo dit dcnandeur lot

«

^ ZZT r Tu"r ''""' "" """'P"""" «^"'» 'J" «<3iz6d^oo™bro 8^5

dovant Mtrc. J. O Hdtu, notaire, de tous los nrrdra^o, do rente vi.,.6ro dft, audoujj.„dcur par lo dit Robort Brpwn ju«,u'au trontodo S8vemb/c 1875 en v rtldu dit jusement, dans la dite oaU No. 880
;

' j^""*' *-" '''"*'*

" Consid^rant qu'il n'ct pas ^rouvtf qi,e lo d6fbn.leur edt ftit connaitro na

i:!^?^" '^ lui^iro .igner le dit transport quo l^ditsarrCSJi:

.
" ^'on^id^^nnt qu'il „W p„s prouvd q«„ le demandcur, dtant alors dan.l.nd..e„cc H la connaiWaneo porsonnello d^ ddfehdour, ait jamais consontUdonncr a co dcrn.cr tout lo montant dos arr^ragos lui a^partenant on vcrTl iu

nilr . r ' "'
P"""" '"""•"'' ""'''' P"« Pre«un.^ avoir coLnti

r^jrl^s par lotanfpour avoir gag,.6 son procAs; s

"Con,idd,ant, q«o le ddlendeur a reoonnu n'avoir pas don^d an dpmnndcurpour cpn8.ddrat.o„ d« dit transpo'rt autro cho«o que la sonune dc $100 J^ut.tro^no^aneode 625 . $50 On difi^rents to.;. dura..t le^pr^^'lrC

' Z7 ***

T**'
'^'
"V '« d'' '"""?««•» ct qu'il aurait oQ lui eo rcndre comntoCon..ddra„tq„olo dit actc dd^Vnd Sous lo nom do tranJIt"1^rd llemcnt pn don par un indigent 4 son avooat d'«nc8o„.u.o doJ^^TrS

rtoct:;r::iT'~^^^^^^^^^^

cou:r:fns^'^teio::: TV^ «'^^ud.dosad..„so, u
cour annullo ct mTiil7 I ^"''t

* '"•'''"^••^ 1« jugonicnt sur l»d«»,ando, la

The appcllJlit subpHtted the following ar-ument— — ,-.i - -. 1^

^ '^'^'^**^®'''yt''«««I».ndenttothoappoIlaDt,forgo<Jd

K-\.
':-••

- ;

'

..... ^ .: .

<^
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,H

and viilid oonsiJcration of " »n ...j „
'

'• Esq., merchant of Mon.roJ I la I n A . f'^""' ^^ ""'»''* ^"""'' •""'»'?'-•

^•.HC„tob.,.incd by tlHud J.
'^"' "I"*"

«""» ^y v«r.uo of a certain judg!

\ •• .he Superior C^.u t t'ond fr h ditr*^ ^^ ""' «««' '-'Huted-Xcfore • -

and .his «„.ount w.«, r ecivcdl
''

r^'^''
"^'''"^f •t-J-'^K'n.cnt in question. •

to the d...e of the trnnS!
^'' ^""" y*^'' "PP«"""' subsequenti;

The conniderution was, besides «12rf nr «iRn m .

-
by .he respondent that the pXt 1 fadT

'" ?">"-- F-'-
.

..torney ad litem in- the suitaS RobT R r f'""
"" "-^^P^-dent's

favor of ,he respondent his fat
1' -1^ """'"'^ ''"""""'*' '»

^ich thedefondlt Id b t^^^^^^^^^
*'''"'" *''« "''o'o of .he arrc.iB for ,

thecal, which was b™u!h^^,^^^^^^^
for his service, i„

somewhat hopelcs. xiie t, ^fZ^^T'^ ''''"' *^ '"'"*' *^» ^'"''^''^^

&Co3ie.whoWeWge Jnreoir ,^7 ""^ <^--"
«nJ Mr. Curran n^oroo^er L ved ^ T "

f'^'""""'
^^''° '^'^ ""««•».

«FciuI fee, so .hat in 7ea! .vT T '" "P^^"""* '''« ««"' "^ »'00 ai

trifle over' 8300 'Th" 7pVn^^^^^^^^^ "T "" '"" ""''«'' '°'"'"-'f »

conden.na.io„ againstIT ^";^^„:':/"^^^^^^^ '" <J-l-, obtained a

instahncnts.
"'* """ **f ^"^^ a year, payable by uion.hly

..«^:i^r:i.lj^::-::: ^-^;;.-io„ shou,dboa;nuned «.

fn.ud ,„„.st be held .o result rZtL ,^' ""^.'^^""'^ '"'« bee„>oon.,ni..ed, .hat

evidence. The anpc-lJtT theo
° ^''"'"B^anees, for .here is no other

no 'W.udu.entinlfor .^;^::r' tT""'"^^
'

Bweajs positively that agervthirTrr; n !
'""P""'"'^' '''« "PpoHant.'

carried out by respondenT We h,v ^ "" '^ ""'^"''•^'^^ """^ deliberately

Mr. Curran and Mr Col IL " "'""^1" ""' ^'''^ «"'P'"'»'« cvidencl^
the appellant i„ til „^S'

'""" '"' '""''' ""^ **» ^''° -*'" ^-^ f-th of

«566.m N ^rr ::Lto "°7";V'
"^*"""'^^ l.e wastransremng

that the respo dent k e^raJot, ""n"''
'"' """'"«* '' " "'^ nd.ittedfac! ^

j»d,n.ent is fully refe'ed to i^he t
"" ""f''^

""''''""^- Moreover the

tl.e respondent l^ew"^ con. ^t^?^'l>
""' *'"' ''^"' ?««•"»?'-« is thafr*

2. That it is i«mr,.blrtl,a, . I"
•^""*'»''"; '« 'h'"'' he specially infers. -

«»ch n large su™ of »o„ey 1,1^^" T".
'"''' """"'''^ ''^ »'"''« '^'-»

doubt; and fraud certail c^J tf'' ""'^^ '""""""^ ^'"^'^'^ '« beyond "^
contracting parties was a Xrr:ltr;:r^^^^^ 'T" ""^ '' '''^

'

o^^-^not be oon.ide.d^an.a.Z^ tC.^r^"^
^''^-'^ -^

tl.««PpeH.nt Bhouid have proved a written promLpromise from tho

'Mi
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. rabstimted to Mt'gBM r,r*». *, wn '*' "^^s"- K-d'y « Pouon were

/ do not «ee„, to WpCtdl^U tt;L^^^^^^^
butCoeding,

judgment obt..i„ed o' tife sTthC^/ 1875 '7 ''7-T H"^'
""*

pension of «16 (i7Der .nonn/^ I^ Y^ ' o '^""''"'?P''''"''''^"P'«''«nent''ry

three years befbre i 1 a 17 J ^T
"'^ '^' '"'*''"*''"' »''

*»'«A'««»
»«»-•?

trifle of about ioVwere^^^^^^^^^
On .he 16th DeeenL mT ,h! J^ ''"' "" '^' ^^'^

M"'''^'-'
»875.

deed of tranrferT t • f *''\"PP«"''n» """^d the respondit to sign .

voJorT:^:;\:^^^^^^^ «'-»>« .„t„ina a,f>

:

by the Court to 'he rt^„den7
'"' '"*' "''""''^ P"^-"^ »-'"»«•«

obtained for exannninirLrir ". ^ "'*' "''P""'"'^ '" ^^is case

a^uingthorrS^'^^rBrt^Jer;"^''"'^ -"^ ^'
th^a^e had l.eu oo„,,e4 ^:i;X 2,r:^ ri^^^^^^

rendered him an aeeoun aid iTri^r"^'' "'"''""'^ "''''«''*
''""''S

^ transferring, or evenTf I' nlrlot^^^^
"'" ''^ »•>« «"»«"-» »>« waf^ """""*'"^o ol the act he was nassinjf at all Tk- i

Jant attempts to excuse KiB conduct bvalle..!„.,tl.„»!i
* The appel-

him and respondent by which r^^/ . ^ ** ""^ " ~"*"«' ^^''e'"'

which shou.d^bcd:;![.re't:T:^rmrrT^^^^^^
any such agreement, nor did appellant attomnr. /' "" '"S*' P"^^ '^

ofthe mouth ofres^ndentZ^'llrrP'^^^
in evidence, and eve^ if t^^tlTere\lTar "? ?'^"' '" ^""'' " "PP^""

Ir >.
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"1.

Tmsim, J., diumlim,.- LWio. de Brown rtol.i,.,l. duIUM d'on .,.„.port d»,.nt noUr. d« 16 dtoml,™ 18;6, l.i. 4 e„
1"". PA AM

Ce moDtunt ^tuit de Wtiti.TS
" -4,

^

' ZE I" ^!
conduirau h jugement une actio., alurs pcndunte in forma

»Jo«te "
I^^^^^^^

et procureurs aux .-..los ,.„dra^ du u.a„dat, et :

'

y a plu au clie,rde 3!; "^
'V"^"'""'* '«"«'«. ««"""« «'-* le ens ici,

je n^ vois pasi^z^zz::^:!:',^ ^"-^ '^-^ '-^ - ^^ "^"«^»:

Les motils du jujjcment imputent fnmde a TanDel .nf il n '. « a
«Ie cola. Au dontraira il naf „. - T !

"PPe'">f, 1 n j a pas do prcuve

PO..W d.,a::::ix=r:e^r::t£^^ --
fait peHrn\ltt^^^^^^^

'"^' certaincs s„....espour M, Brown, et on les lui

•noma etr^ reforiiM54x»arall„..oA m T- ^ ' "* J^g*"*"' e^t da au

"-«. J. t^l-u J«*7
1 CDMreromSmr ja the obscrvaUons wbiohlbaw



S2 fOimT OP QIJBEN'S ^EScir, U79.

';. " '> ,-

^j--

—^—,—

.

^ * — -—"..

I «". 'not J.^ro that tCL ^ C"
" """' '" '^"'"^'^ ^-^ "^ *"'»

hcep„ene^rintoann«rccJ,tTirhi r • ''J' '""client; but whctLor •

A pauper, «5venfy voar^ of nJ 1, " "^ "»*'"" "T "*« enor,„ou8.

t^ca.r..c,„c„twouM reccivo $566, for ^s JZ^ tI^T^
^'^ '''''^''

e«e.ss.ve; bntkis nr>t a question „f a^i^T^ ^''^ «'"""« is-no doubt^

if b« «uccce.lcdrho w^;
^"'',;"y»"' "•"«'«^'' bTsam with bis cjicnt,by wbiob.

^fr.y ,f ., b^,::^I%:rzz • :;:^r^r^' -^^^
and t% hold that such' a feJ^in cannot h .! .

"PP""""' «' Piloted,

that tl5e pronWse was made toCC7l^Tr T'' '^''' "PP«"^"* «'«^'' '

case.
-
His ^.,ition, tbercfo: Tt.^^^l^^ZZXf 'T''

"^ '''
was rccoyerod. Are fawvers to bo pormiK^ k

'^^

ft
^ ^r a sharo of^vbaf

cedds of rhe s^it, whicb^hcv Z^ ^? T ^'"'"""'^'o'' "» »»«»'« of the pro- . •

'

tract; and the p«>fLir:oul7LZ^i^r^.^^^ a .atterof ^.: .
•qot dccixle tVt a lawyer may not stTD»l!t« J* f ^T^'^"'

^''° ^o-rtdocs '

fio amount
:

it cannot be?J„ It i- 1' - \

'"'* '' ""^* ^« «^' " "?««-
to the hao which wa> -.tf o tlfa r t' " 'VT" **' -*''" ^"'^ A"
-w has ded„cted i. ^. .. ^tt;^-^^ ^^^-0- '

•

en to Brown nt rni-:;^..?*: m, . ^ •"«" Bums
«i .'

I. •. •• "V *" •"" ^"i^* 1rcfu.scd to dl

the «PpeIl.nt'sroco;.?e'ii",Z'IZ>T" ''""•.
J""^"'' ''" ™^'ve

$100 said to have been pa^lt hoTl .' rV'*"»"'^h "-"• As to tb.."

great1^00 ^^hrb::;^^,;^^^^^^^ -'"'P'. yet Of
that the eonsidci-ation of the UrtLt w^ il

' *" ** "''''' "''"''*'• "''"''«»'»

was conducting in bis capL^^^^^^^^^
9.aintained ip England, a'dtfnnotbi Ire I d'o

V'^'^S'"" ••- "«-' beea

.ppcllaut was g«Uty of ^Vaud, but on^ S^11" T7 '" '"P'^ ''"* '''''

*bieh ^.s maintenance is Li„rlw^
tbs contract, the consideration for

exi^tpnce of a respectabteblr.^ ^ " '1 '^'"^' ""** incompatible with tin,

Thojud«mcnti,,/ppealia.aslbll6w8:
; / 7 , . ;,

—-M;

—

'VV>ffff.,..„M.^
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^COUBT OP BEVIEW, IM^

lui^S^ «'« transr^rtq^e nntim.^.ix:*:'
terr^nueitotre I'appclant et'l'intin.d par Lni^ZlTT"^ °"'^"""« '"' ^'

' d'ayocatetdcprocurcur,80 8craitoha«.I^«l •

'??' ^PP*'""*. O" «» quaji»i5

-..n fil. une pension alimel'^^^ltc^nr"':"'
' '?'"^ '^'^ '^°''"»"'.' do

\
-de Jul abandonner gour honoraircs aidiM ? '' ''"" '" P'"'"»'"«»^ '>««'<5

iirrdragesdepensioMui reX
" Et conslddrunt quC r.W M ^" "^ ^"«''"'"'* **« '« ^^^ i

ill^Jgoie et ne pe.ut fitre"Xrcot„^;'""'''"".^''^" "-»* ''^ «''-» est

par loclifii,* kZn avocat
"^ "'"""' ""*' °""«'' ''"'''We d'un transport fait ' ' '

-

:Wi^^dri;::^ -^-tai. ,;;r„ppe,„„e.:
"/

.

:

: " Mais <jo«8id4rant quelwCrTr!^' '
t""-

'"'" ^' «5G6^7^co„rant ;
7^^-71

«.nimedetlOO:cour.n'<^ SXrJZr V^'rt'"" "^^ ^'TP""^ "»« /
"^

SuHricure sid«eand A^i^.T^ ^^ '"^^"'"''"^ '-<^« P- '« Cou >
•.: -^X

i'Ce.toCourcoafirmeledir^^^(^;':TV
"

> ' ^ '

que sur Ip prd.ent appci
'ra.s.encquius la„t en Cour Ipfdricure*'

I

fj^J^'Bamaf-dA Monk, for App^llot'ArcJnbaidd: McCormick, for Respondenf ^ '

JftdgmiJb t' confirmed. '

'

,« ^Xi .
- *H

7.. M
^i 4i,

: A '
COtiRT OF BE^^' J882. . , . >

-'
'irONTREAL, 318T JANTTARy,W ' '^ V: .' i '

Mr. .«.„ for ,„„( ofp^° . '
"'^ *"'•• ai •'»*<ik,i»«i.,ho.pr„i„.

, ^ -,-—.^^ r vtu, ve tiiinlf tho ny idanou ob_ the whelgig-

"i T!

. \

;*
J.



./ *
Brjiuet

Tt.
teroux.

* Court ,op review, 1882.

after ncquife ; . A "
-

"" '""* ""'"' she muj horo-

Wiri3L:^ b^w h. Wof p.,i„«ff against de^.l,l„d

«ioS^5:X^ -rvc3 sheha».adeinherconcIu:\

A .&X.Z^««e, for plaintiff
' J-'^S^^^S. C. reVorsed.

-Sr^ /\erre ^ ^caWon, for defendant.
(«• B.)

I
^

V;v:r

•j3fe
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COUBT OP QUBEN'S BEn/ju, 1881.

^
^ COUBT OF QuS^TS^i^^rV

No. 131.

6»

131.

BAiJItB BQISOLAIf

AMD

(/V-wdfliK ^n the Court bilow),

ApputitNt;

'LOUIS LALANOETTB, Plsi

^'#
(flaint(fin the Court $«lou>),

*
I •

,

RlllfONDBNI^.

Of thta Judgment on'ce;*J^f.'J'.V^L'f .t 'rL"'"*"*"''
»'''^"'"' tb^L.rg ^d/

duaa^ef.

ine appeakaras from a judsniAnt nf i.l h- -.-^
(Gii.1., J.), 2«, October isfrlin. • r?'"*^»«''». District of Bioholieu

au,.i„e„.tfcfeuMa;LerouC::;lf:fe ^ ^ *-«'^^<'-«(-
JJoisolair oomparait ^j-oimAw ti „- •

""r**"*^-",

i^e Greffier de la Cour dcs Coiami^i«, „„: !t;„

Jeverraplualoin.
'*""**' ''^^^^^-^.^ ailk^^^

aiii,i qti-fen

"

L'appelantBoiscIaiV. cMliSmn^ «.^/__- : "^
.
%'L'appelant Bc'sclair, cwifSmn^ prond an cerfc'«n^s;a„ce, il all^g„e deu. cho«esf^2,^

M««ed'anoerrw.>dan8l>..n.-^^„ '^
^'^'''

et, dans sen affidavit de
i^'il|avait^t^ mal aaaignd, Acop., d,,M H».,« ,.o:^uU,r.;;;^t'p;:';

.^- ''si.-,

,
, V



t.

.

M COUIIT OF QUKExNS BENCH, 1881

9u'iln'e.ipa. U ,u,eur JZ^ZT^^Z^^ Jure p™,itivc...e„t

touto prcuv« qutil fat tureur T „lf " r
lancc.o.

"^"^ ^"^ C«.,nu.HHa.rc- avco d^po„, opntfo ri„,i„.tf W-

pa* /c/ tuteur.
"""'^^ o^mvit de arconntance, quU tCHait

c^c/e iletutdit I ^ '.*" *"i"» '"* ?«» «* mentionni audit

*ta..tpourcon«ul.ado..s «,r<i, voyag^ 1 """'^ P^' r«ction. la difference

— ^::^!±^
\ ^"'•"veurde Louis PaUeett^irnll**'*"^^^

1^78, jura -.r'aulrrcC,^^^^^^^^^^^^ j« «'«"^'-Oa lor juia

q«\dl^'«d dans lo dit ju^emont ToTullnf' """«"•"• P'oulx ainsi

^Hvtaleie. y' ,
^

'saiction pour reodw ,ju«oiiiont do ootte

'f»*-*„^,„».__.,_



A •':

i>l«tWot, lo 1 1 fdvrlor 1879 ,
.. '

"""^

—

-^

le conwil do fahilh 1„ „
*^''' "* 1"° «'"«* n.atfio l'.„ V. • • • '*

ouo..» „„ •
nommint t.Uour nviit *{,^

wquiMtfon quo

BolMlair

4»y»=
W^wTSittS^air^gjJ

- n

,#;;

'1. /;,.";

>*w
1 1 V,>trfi'J i.

•-^5i.
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68 COURT OP QPSEN'S BRNCH, 1881.

.« ^'r"'^'•"';» nu -dmcttro avco lo .KJfondeur qu'nT.„t ^e pouvoir le reohoJor
.

.u C.V.I pourle f«it do non crime ou ddlit, il f«||„il .„ pr<$ah.bIo obtonir ua
•

I'^l

' ,7 ?"« '^"'1""'"*""«, d'""e Cour ay.nt jurisdiction orimindlo contn,

z::!^::ir:::i;L?:'"~«' ^^^^^^'-- inad„.i„ib.^ur„o.

^

\ modes diflTdrcntfl do procedure :

V".-

lu. r^ul.ont du dit ddlit d« d<?fondour, i» «o„„„rf do «74.77 «fcc Ic d<5pon-."

^1.0 oppcllant submitted tho foIlowloggmundH for reversing U,o judgment—
.ui!!/""*

'" *^'-.''' '''"•'•"* "'•'" P">^'«' ''»^"<« ^'iorari; e'e«t par
«. c d u„o eon.ostaf ,o„ qu'il a fait^, mnl a propos. lorsqu'ii .urait da s. disistcr.

11 doit « uttnbucr A Jp, jcul lo tort qu'ij en a souffert.

.ppelapt a i^r6 qu'il n'drait pas ^,V«ir c/« m,«..,r. /'«,„&, te^^^^^^

i^^rifff ?
" d^'Commissaires; U ya pluiieurs ooosidLnts, d'une

nohire d.ffiSrente, pour chacun dcsqueis la certiorari a 6i6 maintan*

ud of ."3 '

"?'f
P"-t«tcur do certains dnftnt, nTeurs; m.iS a

Int I l";.' T" ''r
'" ^^ '^^^ Commissaires no constatait pis Wgalo-ment la quahtd sou, laquello il avait 6td poursuivi, ajoutaot quo lo jugolntrendu eontre lui d6 cette maniAre-IA dtait illegal.

J B. ««'

4o C'est A tort que le jugement dont est appel, affifmo que I'intimd a sonfforfc
des dommages causes uniquement par le serment f^ux do I'appelanf, puisque
da.,s.touH les ens. Pon peut assignor A cela quatre A .inq causesT que HotTrnd
lui-mfime y a contribud pour la plus large part. /

que i loiime

6o. Unepartie ne^ut par une action directe ^rtde devant «ne Cour de

1X7 7";^^™''' •*'"" P"*^' -«a«els ellfa dtd eondamnde par unoautre Cour de Justice, et qu'ollo a paj6s sur cettd condamnation.

f ll^w T/";*"*'"'
"'™'* W«<5epar un sermeiit qu'elle pretend faui doit

ft.ro er|^„stu.or le parjurepar une autoritd compitohte. et no peut poursuivrtea
rdparutionique sur un verdict deparjure.

<»«vre^oa

J'::::^j:!::i
"^" *'^ "^^ "^j^ »t

"- -i'- ^p'-^ •

» " Qu'il n'y a pas chose jug6o cntro les parties sur les faits qui flnt la hUn delaprds«nt, acMonainsi qu'all^gud dans la ddfense, puisque le demande-r sopla nt d ..nd6 u elairement. «tabli, rdv6l6 apri, la redditioa du jugement relaS
en a d^clarauon et rdsultant du fait quo le d*fe„de„r a jurd po'iH^ement qu'Un dta.t

,^ tuteur .«x d.ta mineura pendant qu'il I'dt.it, lequel ddl^t k 4t6 In^ -
m.sp.,rle d.t ddfendeur en pleine connoi^noe da cause, an prdjudico du ditdemandeur. et lu, a oausd et lui cause le. dommages dontil demande et .[«:
droit de dcmandcr. reparation par sa prdsente action

;

''
'
.:"-•-'. ,

""
-^•-^.,/ \ . :

''. '

.. V

.-A
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'
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COURT or QOBfcNB BBNOT; 1881.

• ^. .

<•< rornlu p„, unc ,„,„r|,6 couiW .to J ^^
",''•"""•"'""^ qu'un verdict. It

,
• suffer., ot qi'il «!cla,„e;pu|«,„„ ioAMllf

•'"""•"''«"' J«« «'omm«ffc, qu'll

prtjudfced«d[tdo^,„„d„ur/^ -"'todud^Htdu dit ddfe^dour, oo,„„.|, .„

m actuel qw dun, t<,u, I„„ „«, oA doHdolr T?^" "^P""*^" J"" 'o
.oto.d'uneper«,„„«,

«» ,„, 11.01:";^^.;''';*'^ P»«»*- «« <!«.

r"V' *^"*«' «"o dorni^re porlje 'tf
'"'" *..*'"'' *»'""« ""- pert

Joux." P«rNp,e, lo rcoours cjv.I ou orimipel, Ji^

•" un bref de certiorari p.roo«r« 1^ "^^ '^''^ P""" '« t-'o-' do Cirouit

appollo «no Oour do reoord 0^0^J ^""'"'""'"'
«?"« "'eit p.. 00 quo l'o„

ob««.^ de preodro do, not 's'do l^'^rru ,7^^^^^ '"' "«'»'-'-^- "« «" P«pouvau 6ter la juridiolio. do. comEnila1 J
."""'^' P'-^^ dovant J,.

P«.-unjeco„dju«o™„„tdola„.Zrord:^^^

fr-ia quo n„n». aval. ... iuij^Zdrn^^^^^^^^^^^
^'-PHant A pa^or l^

menf
UDd6fuutdepr«uve„ooot.«t.t«Tn«I™„i/

l^^"""
P"' '" P"tniorj„ft^

f««Jodojugoo.enUquiHont
reodu rnf^I^f ^'^"•'""'•^"''"''- I'3r«uw

certiorari n'itant que pour fuiTJl f^
*' P'"" '"»« do certiarari fe

prondro connaisHane'o de'i; oal/olT: " " "^T'
I"ft5"*-ro avait d'u^ ^

• -lent le d„,lt de prcnd^Tcrntrnor^.'
""

T'"''''''''-
^ '^ ^^^nJi^

do co„d«n,ner I'ap^.ant^p^ZlS: t?"f/
'^ ^^'-'' -««-» '^

mcnt ,ur le c.r/.W«r» ent dono „» 1 " "^ ^^P^"" ^n-o-rus. l«ju«e-
d'appe, de ce jug..„.„„, ,j .t^^Tj;!::j:«r"f' 7" •' »> -'^S
no pouvuit, par ud nH.,en ddtournd ItlT^^f '"""" '"* P"'*'*"' <" ''««in,rf
faux dans Ia.prc»ic^ro oause ^Zs^oZ^.TT '»"'' ''"PP^'»''t'"ait j«rd
qu'il avuit ^.f*«)ndan.n6 4 paver C'lll '*'"^'-'^". '^P<5tor les iVai,
rendu «ur le certi^^ ,„ ^ JfJ^ do Sr^l"?"" ~ *»"««'•«" '« ^dcisio
i)e«.oIo»,be. t. m, No«. 717 ot 718

)

""• ^'""''J' ** ^»> *• 8, p. 364,

KellondctRced (18 L. C J 'inJT\i ... """^ *""»•»"« "because do

'<• t-alaMttM.

• <?

/^ '

-W

par tio qui
r ..».. |n,ur laire mettro dn i-AiA ..» • - -. ^ - --'••yMuumn

•«&» -
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COURT OF QUBRN'8 BKNOH, 1881.

• /

/

P

f

l« prtwntc oouiio. II n« n'liffit pna do fnira niottro do o6M un JuKtmant qu|,
nilU d« ftiira ni<^ttro de c6t5 un JuKciiMnt rendu ooiitrndiotoiriimoiit et qui ci't
on.. np,K,l. Co JHKemont, non UM.>plibla d'.ppol, HOrnit lout au pt„„ p„ fitri
•ttiiqH<S pnr la vnlu do la nquOteolvilo danii loa om prdvu* p„r I'anjdo 50ft
r*.Wr Ce proci.W ir« pu «td adopid et dun* lo« oiroofiataiiaoi n'auralt pa« pu

Ainal In Cour, ao rondwnt aur lo Tiit quo to Juj<«niont do h Cour do Circuit
<iui aruit onnuM lo jiiKoniwit do I,. Cur d.>a Co«ii.a«„,iro«, a»«it ..oquia f«roo do
chmio JugA., ct quo I.. n.0.i.e Cour do Circuit no pouvuit d<I(ruiro l\«jt do oo
iuK«!nient pur uno yoie indir«ttu on o,md«innant Tappolunt A p.yor & I'lnliii.iJdoa
9ouini|iKca au roontant do„ frain qu'il nvait m I.ti.ui0.iio o<.iidanind 4 p-ycr 4
appelant aur lo err/.orrin, est d'opinion quo I9 a.»«nd jUi(eii.o>.t rondii par U

tour In(<!!riaiii'o doit (Jtra infirmtf.
-

'

llAMHAY, J. TliiN ia a peculiar horioB. ' Th« appellant rood if t|,o Conimln-
loncra- Court aa tutor to tl.o minora" M.iiimo Proulx," and condo.nnod in
tlii^ qu-ilily, Hucd out a writ «f «r/i«r«n, and in tl.o nfRdiivit of cirounrnMnoc
ho dtolurcd

:
<• qu'il n'dtiiit pita lo tuteur doa luincura FrouU ainai qu'ttW^ud

duna lo dit jugoment, cl qucla dit« Cour doa ConimlMwiroa n'dtait autori^^rot
navaitaucuno jurisdiction pour reinlre jugcmont do octto innnidro." Thoju.kro
in lh« Superior Court, it wouW aooni, act aaido tl.o judgment of tho Com».i«.
«loncr*' C<.urt owing to this ulloK<ition of tl.o iiffidavit of oircuu.Htanco. Tb.
pluint.ff before the Comn,iaaioncr»- Courl, now rcapondent, auod appollant in
dumagoa for thia falae ^tateIncnt, aa lie calla it, and proved as tl.o mcaMuro of
du.uaKca what he had lont by tho aettioR aaide of the judgment in tho Con.raia-
»lonct8 Court. Tho quoation now arinca wl.cther auoh uli action will lie itud
.jt.nol boeif for the deciaion in thfcase of%y d: Drown, I should have j.ad m
he«.t..t.on in aoying that there cp;ild be no Huiton a auil, except to 8ct naidcjud^
nicniH in RpccBiKl onaen, and ihia on the Ronoral principle that othorwiaoa It-ual
difficulty mi«ht bemado perpetual. In that caac the partica, whohad nciKhborL
propertiea near Quebw, had been in litigation for maay yoara. At l.at all cauao.of quarrel aeemod to bo about exhausted, when one of them sued t*l.o other fof
having^ aued hi.n »o often in auil. % which ho 1.^.3 been unsucpeaaful, and'Withou probable cause. The Court of Appcala hold' that auoh an action iould
he. Tl.ia deciMon accma to me to be open to t|.e objection I have junmentioned; but It would not warrant, oven if 8u«ai„able in principle, what i»«ou«ht in ihia caae. If such an action aa the pre«,nt eould bo maintained itwould

\^
a m.>do of evading ^ho rule of m;W.Vvi/«. It is therefore o,«„ to thogcDmrohjcction to the decision in Gugy & Brown, with this one added

But it IS contended that Boistlair was not a party to tho proceedings in thecertr^ran in the same quality as he is sued in this action, and th,t identity of
<iual.ty IS requiaite to make good the defence of re. judicata. I think ilanswer to the objection is put forward without dUe'reflcotion. It is perfeetlv
true Uiat there is no r« judicata where A i, heir ofC ha. sueJ B to rVcover \
certain thing, and again sues him a. heir of D., 'for a man may have two title,
to a thing. Ip the first .uit against B the title

-•
""
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Ikon U dift.r(H.t Bum TT.^^ " ^' *''• ""«»«<'»» of I) Th. -^T" '.

•worn fcUljr to « „„„ori,.| f.^, «„ ...
' " •"' "• V«in.t wit„.H« wh„ ,,„,

J*^"
H«»-„t J„ .ppo., ,, ., JJ;.';;^

•-•^W to „« b„r to . pr.-KH,utlon. .

liiCour, oto. . , . . • i-
'

' Cr.nHiddrniit qu'jl „.,--.-» „„- .* — f^ \

>.V<?j^'

—— wiiaa que ruH.

[
'Svrior 187» j>^ ^ #-

2 -nouvoW
une'c«n..Utloa ^

f-lro „„„ul„r io jw„,«,„e roUu pari

.onu<ot„,H,leofte^p,H,.Oour8ui(

•urun, question «*«flniHv„„..„e
j "JS 'r"""'"'" ""^'conf.Ut

W'J^wn, counsel. t\ " W^ ,^ ' -

(J. K.)
^'^^ " ^^"'"i «>' ""'IwnJont. .

-'

id' ;CbdRT OF^fcviKW; 1880.'

"'

. A. •
*""^^'^^^' *"- NOVEMBER, ,8«o.

'-'• 1. wii«t« « tanuit In good ikith i.^

'

bocMie «n Inaoinnt ..^^ .
''*''' '•'" niontha' rnnt i.. .m

^^O JBriuiiiw>»
» review WM rendered bj the Supori,

-^atlotf-

""or Cburt,

" 'jlWiS^S^

^\



es COURT OF ilEVJEW, 188^

DupUT

v«.

MrrUnaKhan

C. Jurist, pp. 243-247,

dcc(]|r of obligiition and

Muckinnon and wire, and

Montreal (JeTTt, J.), 30th June, 1880. See 24
wliorc n full report' will bo found.

Dohertjf iSs Doherty, fiir the defendant inscribing i|^ Review

:

Delcndant inscribes in review from the judu;nier|t of the Hon. Mr. Justice
Jttt6 in this (pause rcp4^i^, on the 30th diiy of June li»st. This judgment
condemns de(en<Iimf to vpiiy pliiiiitjff in his quality Lf assiyneo to the estate of
one Noel Jnbinvillo the sum of $135.

Py his doqlaration pliintiff alleges the execution i)y the aforesaid Jtribinville,

"on the lOth of Fe,bruary, 1876, of three certoin

mortgage in favor of James Clyde, Duncan Thomas
M 188 Elizabeth Ildtton respectively, for sums aniouhting in the aggregate to

- J£2,450 sterling, by which deeds said Jubinville hypothecated in favor of the
creditors above-niipied thclot of land, official No. 877. St. Antoine.ward of the-
city of Montreal, as srcurity for the rcpajment of the sum above-mentioned;
tlie intervening in said deed>* of the CaMda InvestmeU and Agetioy Company
as warrantors of said Jubinville, the r^ist^-ation of said deeds, and th^, failure

of Jubinville Xa make payment of principal or interest \|und^r said deeds for a
certain period.

,
• ^

'

The declaration then goes on to allege that while said jubinville was in the
possesion of the property so hypothecated he leased a building erected on a
portion thereof to defendant, at a rental of $27 per month, i^hich is alleged to

be the value of the use and occupation of the promises so leased ; that Jubin-
ville afterwards became insolvent, and that a writ of attachment issued against,

him addressed to plaintiff, on the 10th of August, 1878, which said writ was
diriy executed, and plaintfff subsequently duly appointed assignee to the estate,

becoming, in consequence, vested with the estate and eflFects o^ said Jubinville

;

that thereupon the mortg.igees above-named duly filed their claims for the sums
due them respectively, and that there was then due them for interest the sum of

$608.94; that the property .hypothecated was aftcrwardn, to wit, on the 17th
January, 1879, brouglit to sale, and purchased by the Canada Investment and
Agency Compmy for $11,100, which pipocceds of the sale of said property we^*
it is allcgeil,- insufficient to pay thcciaims of the mortgagees above-mentioned, the

'

deficitjncy being stated to he at least $3,000 ; that defendant uSed and occupied

during the five months tliat said property wus vested in plaintiff Th his said

quality the premises above rcferced to as having been leased to hiita, which use.

and. occupation was worth $27»j^, for the five months immediately preceding

the 31st of Jani^iry, 1879, the sun of $135; that the mortgagees obove-

mentioned called upon plaintiff to take action for the recovery of said -iimoant,

and that he having reftwed, they have been authorized by a jtt^e of the

Superior Court to take such action in his name ; that the use and oc^lpation of
said leased premises had by defendant ^as well worth the sum of $135 for said

five montlts, and that said sum was due aoid owing by defendant to plaintiff,

who was entitled in his capacity of afsignee to said estate to have and receive

the «ime.
^
Plaintiffconcluded in consequence.

Defendant meets the action denying all the allegations ofJthe deolara^n

- \-. . : .
, . ,* -

<?•
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of he tern, thereof, to wit. from the fir!t o.^l't;?^'*'-
*''« ^-' »«» n.ontha

.» advance, whieh payment^is aoknow cd™/?
^'

fl^'
'° "•" ''''' "'"J^'^ 1879

of which is produced wi,h the pt^ '/'„ ",: /
-'"l W, authe..^ '!^;

demned to pay, and tl.at plaiWlftfasJS ot
^.'

r T'''''^
^ ''«'«' ''''» «<•«-

To this plea plaintiff ^led two an.T T ^"""^ "'"« ^ '

the lease above offered .<S ^.JEr' " '"* ""''«'''« ^'^A« effect of
'premiaes leased, in which rCS^^^^ ""ow defendant to use hee-f

;

but the owne;^.ip of^ d^tStea"'''''^ f"
'''« '^^«'-'"«

onns appointment, and as an acceSH ^«thT '"*:' '"P'a-tiff b, virtue :

he a.d property and the revenues th^f fo
"1 »!"?'''P' ^''« "«''' ^o «njoy

;f;
P-2t.ffalleged he could not be ZiZt,^""^' '' '^' ^»«'«. of wh pj

d&nt, wlucTi wjwHfi:.de. ho alleys TtTn^ t^ ''"^'"*"* ""eg«^ by dofcfa
to the eonditK.n ofsaij jJ!:^:^:^:^:;f .f

*"^ ^''' ""^-^t
i"f

^;""S the right to allow the defenlnr^ In "*' °""^' of said property
was of no effect as regards plaintiff i/h!, ^ ''*"""«' ""^ *«'d payment

McKinnon and Sarah M«ir;
PossiBly Jifr. James Clyde Mr n ^

creditor of JubinvSe ? R^fH""'";""*^
''''^ *^''>»»«th HutJ;. hvnofh "W the latter^^ Sir^^;^-?^''^^ t"^J-^^t^tlJ -

b«tby
reasonoftherigtitsofLpanies/blrl T^^^

"

The quesUons to tfe examine. J.k? ^'^'^j;""''^'^^ hj;po»h^rv .redir.r,\

Dupur
<» quia. '

McClaaaghu.

"f:

»'

-- -V "* «

(. i

*:^ ^ .V
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-ir-

_
, *. qu.r. y- What are the ri^-l.ts of the assii^neo, «., assjg^oo, nndor the circiimstanocs of'

Mccunighai,. tf'ccsc ns above stuM ? 2r.,l. Tho'aotj^n bcin- in the aasignco'a naino, and to
all. inlont.^ and purposes, the action of thp aftsipnco, docs the fact of tlie same

: . ;

bemjr (akQ« l..hi8 fi„n,c by the hypothecary crcditorsabovc named,, entitle such

T«"f •« onfbrco,^,Ky means of such Miction,
,
any other pr greater" rights than

.; those bc!qn^,„|v t^tlui assignee as as«in:nec ? 3rd. Snppo8in« tlib answer to the

^ . creditors under thflt-irrfumstiinccs^'
,

?' V "

^
'j^o th({ first question, tlm wsjrcr," defendant respectfully subini^ mustJje

..,,,y...:-.:ft,c rijrhtsof theassii-ni-ein jthis cafe consist of cx:.otIy all m nghW which the
.':.:/ ;>lii8alvont liitnSelf; had he never hccoiiiferJiiSolmit.'apd had no writ is,ued against

'

- .iliiiV cotfld have exercise^/ in" tlio prcmises-neifher nioro nof less. The
^'f}r"««'«

'«??'''»««•« thrived entirclyand solely fV»iH,tlio 16
^:i:;:: oftheli^lvent Actof 1875. Byhisactfori ho tells us W became vested witt

^ • ,
all tho rt.sSetsof.;the Insolvent, and in consequence bcoamo proprietor of (ho

,

premises in question frt this cuusc.- njs alldgrttioa rfests on the SMtion abovV
. '^^'••^•^'"'nHsubjrct to theiftnifcitions in tlmJ^Wioaconlaiiwd.d^^^^

•has no hesitition in admitting ft. Lot us sce^ha^ Ui^ sootioa tells us tho

^

tssigiice bccomos-^ested with. It reads >: Whetoevc»^aii insolvent «h«ir Have
::.;. ^ inadeanassignm(5ftt,prawritOr writs sljall have Been issued, such assigrimont

.
pr such writ or. writa ofatfaclimcnt, ns the caw may be, shaft vest in tho^official
assignee of the county or district wherein tlre'saJne shall have issi^d all right
Jwwcr, title and intorfest which the insolvent jws in and to any real or peteo'nal

• . ' P^P<*'<^J.Mi«ding his books of account, all vou'chcrS,er*.;ete^^^
' atects df any find or description whatsoever Which h& mm/ b„ poasess^fff

!. «ren<t/|ec/<^«i)to the time of his: obtaining a djscU:ii-<ftf^W

y ;
unden the Sttmi^ charges and oUigution^^ <i^he ioa?liabU to^iregard to <AV

•• « • tame.
, ,

' ' ,
"

•
'

,

The assignee by bis action t^lls us hcls <!ntitled\) bo pj^difbr tlJe ise tyiA
• occupation of the premises in question fqr the five months from Augugt, 1878,

,, ^ to January,i8;9. The Act tells, us the assigiiee is entitle* t<i cxorcii6.art*lie
rights' which the insolV-eg* was entitled to exercise, and no more. Was thV
insolvententitlcd to be paici f^r.said use and oocupSiion a seofli^^ tiii,c P He

.
V had boon paid for it 5>pce. The assignee tolls us by his action^hat by Vir^tf^ of

,^ f
the Writ of attachment and his appoifttment he became proAriotor of the pr«)-'
perty in question, and||8 audi entitled ti) be paid for tho use and o6(ftip/itiqn

,
,^

thereof. The Act telff us the assignee bepaino vested withall the property flnd
V •

- rights which the insolvent was possessed o/.pr mtitled to underlhetmeehffrges

iJ^^ Obligations at he wat liable tdwith regard to the same. Was th# iusol- ,

• / y^tpropi-ictor, and assuchqntitltfd to be paid fbtthe ttsq ^Ind- occupation of^

;C " the premises in question ? A^urcdly litot. He was proprictij, and becausp he
3: > was proprietor the assignee became proprietor, biit he was a proprietor WhoW
. _^^^no rigfet to be paid forUio use of biS property, inasmuch as »e had already been >

f.
^*^a"d b«puu8e|c was t»roprietor^ith«^ut that right» so^Wtas^e^ became

:/ ^rojinctoif without that riglit. He was proprietor siftjcot to the oMl^itioD of
J-,y :>• . -

'.. • " , „": o"
.

.'

"
;

./ _,-^"-
-

',..' -4 :-^-' '.;,*'
. .,^. 1"''-...,.-/ Jm.: : -

-T:\;tc;rf'r«f.n

I
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™»t .h.o h. be«»™ i„iol,»nt h.d „o right tob. p.id f., U^l ^f^

Zm'tnT'lr" nttlr'
""°''', '"" ""'^ " """ ""J". A„icl» ,863,£iio ana iSlz». Under these ari o es t is evident that nn„ «^.k. •

"

the property fro.„ the insolvent b, purchase;: ottpttoul.rtX 7Z7

"* oTc i.i».t:u no P'Uns to mafe hun so aware bv leifis>rnHnn' irti- l

lfi"«A una II It staud at all, defendant respectfullv submirj. if m,..; * j- •

JubinviUe above nam«J tiu- u-
^"^ *•' '"« "»fe« n»ojteaj»e creditors of v

,

Tctrn iA;hth!h ^*'*'^'"t*«
exerci;^,daa in the prosecution- of that

1 thlt

!

?T'' " '^' P'"'"''^' «»fi>r«'anjrightsother.„dgreater

in th«t^ ^

^'^';^ *" ''"' "'''^"^ •" «"«^' ""•^ 'hicb they n.ay elui« to h' ve '«a theur eapacuy of n.o,^,ge creditor, g For the answer'to iUiZl^Z
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ml It need not be r^rTa^^i ll «. ! 7 ? 1^
*"" "'*' '""olvopt Act of i

afon taker; under th^t1 ^ iT^V ^''rr''^"""^''*"
•^^''-dant.ia an/

ifhe plaintiff, it is wkhTim l^h ^"r°".^°
'''*"'

'' """'"'""''^ '^« •«'«4
-d right, or pn^tended „i of H

'^""' '" *° '''"'•
'' ''^'*«

«'"V»
B.X and whetlJlc,. ,tr.n"ot ::^'^" "

f"'"'
"'"' ^''° dofendantJ,Jo

'nd for .he benefit of ho!It "^
*"[r"«

"'»«' "«l't« o*" his own min
^helbcncfitofcerr incr ^1^1''"!'''^ "' *'" '«q"«Ht and rink anffor

in th« „„«.1 ^'"""^ ""'''' "^ differenoolo the defends.!

as^gneetobopaidtherltrd / T""""
""^ '^''^ of the assigL aa

ti.f right (an^^ll;r^Tus^;: ^;:t ^ «--•«-Wh..
th nd.fendnntq,„y be c^ndel d Bu f thl

" ^ ''""7* "'"^ ""^T "'»*>'

4n defendant Bubmita that hnt 7k ^
"""«"*'° '"'"•' ""^ '^t right,

w|ch the nv.r.g^tn.tw "^ ""f
"^^^^ «^«-on of a,X ri|.t;

"

t then.se,r:XM^^^^^^^^^
dkndantJetthetid.,gohv-„»r .? .

^'^® ^** *"'°»^ «g^in»' tiii*-

Jntent tl^ltaselv^witr-.-"^^^''''™ '"""''''• «« '«Tg «• thej

dLdant nottrr^nTdtri^'ftTotr "^l""^^^^^
•tignee. Defendant then reslSv fi. f ''^"/^'i^^

than 'thL of the

sTouIdbeatruckoat all L! w^
^obm.ta that &«;,• the judgment A quo

Vghtsofthel^^ L^J^SrsT^^^ t '>-^"4-« alleged

f11 fin^ihatall thll-ounds nL^ K fi. ^ ^"^ ^ ""''"''' «W »'>« C»"fr

%eo condemn <S2:::^:::f'^''
*"' ''^"' '^'''- appear, tj^ave baaed

s^r;:rtc:;n:^.^r^i:r« ^« ;''^^ ^-e a^ignee h,.

.

not because be baa a right to have Z ^" ^^^^'^^^ *« pay/the aaaignee,

persona are adjudged:t:tS^ It ;tl1'i^^
becauaeLuio 'the;

'

is the result of the pieadinga on bott dea^nd the f '-rf"^™!^-'^.
is true-that these pe«ona are th«^ Ihl u •

^'"^^'°"" '" T* «""*• I»

of the action, if bTnefit C ho^dt K ."^k I"
"? *'*"*

''T« '^^ ^«fi»

^^o..butb.auaeC^tS^--^

and aecondly. that the fact thatMS CIvFImS "'"''*
f^

*"" ^^'^^
have been authorized to enforTl^a riSv^.

" '"TT ^'--H-'to"*

Plater. Thj^ being eaUbliS bouM h
' 7""' ""''^•' '^ righta unj

-king the diamiaaal'ofThpdot
'""'''"'"'

"^ J--M4rdefend.nt la

However, let us go a atcD further t-* '
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V coptraot, made bj the inMvonrBub«L„cnth^ '
'>

as «uch.Tfu8 brings U8 to the nuir^ ' '''

.creditor*. such, kfea „t X"^^^^^^^^^^^

. .
Wpai*|y privilege out ofthe>-I^t^,^^^^^^
their .hypothec, and not out TZI^^.^^'^'-^^^^m^^sSb^ by
a..e. Thi«roeuU,fro:;h:i:.'^^^ p..noua to ij
5016, .9 likewise from the defini^0?^^^^ ,^^ "^ "" «''"" ^^^ °" f^«l«. Art.

_J%poth.,«o/aHieIepSi^i:^^^^^^^^^

^ qliestion i„ this^ause. In effect to ^| JV..'^^ "^ the hypothec, i„

fn? whieh our com.no„t^ '^e^o b -"''.r
''"« «"'j^ '<>K'—t the

pifment of hia daim. He Z. slLo H
" ''^P"'''^'*'^ °™'J"«'- of •"forelng

-to «Ie, bit up to the mor7„f r ^
^^^"'^ "'^ •"'' '^«^*«'' «»<* ^ri^g U

andtheri^ht toree v7urrevf ^ "-" *''° P^^^'o" oiT the property

J».binville. andeonsilr what .i^fu t^
"«•»«"». 'heTaet of the inaolvency ofM t^^exerJIaeaa n.orti«t^'„2«^^" .T^^^^^^

»» ^-«tio„ would have
«t| once that thbae rij*jl;7e7Jen?„ «!^

'nte'Vent.oa of the aaaignee, we.,eo
n6 manaer altered.On 7tZ """"" '''f«'»«'^. --d t»>eir position in

They Would havebe^i o^Kr' '" "'""" ""''' •'^^«^-'^-»-

.
to sale, through tl„, i«Wve„,.^„^fTe'shtiiT'"''

'"?«-"-«»«* bring it

fully as long a period of ti.ne as tha wh4^ '''T?*^'"^'
''^''"' '«"'^ *«ke^

writ of attachment and the sale by the olf ''? '""''*^ *'*" "«"« o*" «»'•

that the latter offioialwould br^tr ^"^ '^"^ •^""«'- ^p to the tip,e

remained in possessionJ^ntwo^I^^ ? '"'^ ''"''"'^"^ '«"« ".^e
the same were paid at he e:Jir^^^^^^^^

.""»« "^'^'^^^-^ whether,
in advance, could not makeSilli TT'^ '" " '"""P ««•- fi^e mauh.

.

9

Per.7 f-i.m SLti^/ofX™StfJ'?^
""" "* ""•""•" "' '"^ P-

ft there the whole syst^'i,. {^

tb^Ten

^ha^With ».aKng new I,JTtrL:":;\~^^^^^
possessioii, under their old TeLs ,.La Tp

'^ ^'
"''U*"'''"'^

tEPtenants in

to the stipulations of s„chT;l tl^'^^^^^^^^^

oonditiots upon them opp>«^
'eeeiving ho revenues and reWof rntnJl ""f"'

"»<*«'• these new lease,,'

<»f sale previous to distributlfH^rC^:"'' T ^'^ *" '"« '^
»M^ case of oppositions. ana\heZo?ntmlr°^

"'^ ''* '^'"'*- *=^««'>t

application^ the court ^,Ar--^^u7^:^ ';..'!:':!r'^"'^r"
^"'^

' J ' ' ^^TOPrrj Muja .roinaiuB in poaa^sionWlK d^b^

Jf

'iA.
:,:irs,-'
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û
would

^r n . T ^'''" "P ^^ "•* tl.„oof«.Io. It i. Clear, then. th.toftho particular hypothecary creditors in this caus
Ko b^cntuled to cxe,;ci8o<^„der our Common Law

>f dea-ndant's having paid«iiihj

mid in advance or paid at t(i\

;hcin in the exorciRo of Ui'oir ri

«n^ toanuor aflgKftcd by the fi

In i^y case that' rent, whcth
»m^^ l">ul<l ngt havo come
<w»ry ifjr«^itor8. |k

It^oiitt harclly be "said that thi

*''?
""^fe

•''' ''ypoweary prodit

,

of thd J^ indicates any intent (t^^klre so tdj

kft'^'^y ""' ^"^ '*' ^ '"''^P W«"ct ik|
Kirl.d^hyp«thcoary creditor.. giVi,,,,*1^oi their rp«

^ff'i«J **.«•« tdli.thi^cfonA.nt> i^ting the p^jfnu
nd peril-,^rhat the Wtieifiyo

the existence

|c^>ct of tlHi

^fothiI||J,,

Ivmt^^lMiH b^tofiiori^lia

' '"J%'£f*<*^'l|>P spirit'

On tbeWt^ry^' the whofc

m
^ Iftt ojipose thiit payment

f,gth6int ,i)ake ,that gfUch pay
« »t, knowing that Jiibinviil

uuM^tm. SiS-^ jf.. r"^
w^^ossessioAAnd conseqiientk

i

*ffftl*!??'^^ 4"c'«ir«, as against suelv hypbtl,ecary ,

•; ^u^jog* etWl.o^epor,y. And it is about tl/^t.ul.

uf^Jlm* 'h r,ft'
"•^J"^""'"''' '^ ''i^ from The"

in law.=a'fiC
'M

'^^

m
,^

lafy claims

the boldei^ of
t was 80 made

d, under the

him.po&ses^

|y^until the

ottjudioation

claims rent
.1

Ml of Jan.

>^Lh., wild n' W *
t^lT'.^^^^^^^

- andJ-urili;*!! K ' ? r ,.
" *" 'W'"<*''«"-i^ Wt'Mr* ipk„% event

»

x -
«na4urth«»» as hereinabove fiiv explained thill wh,.tAvo..;i • .'[1^^^^ '*'''•

IfSia this oanw is tlio «»i,.Sce <« as,i™^ .1 .J ""; ."T' i *" "» PWo.
j,

^^e.c„, .h. j.as».„. Sow i„„„boS^^. K;ir.sa:^":iKt°r;'^which eo8tn thn iin.iorc:— ;i :, .- . .. ;.- ,. / "" reverses Sgyi coiits, of5whichco8ts the undersigqed pray di8tri»<Jti<J1i''
"/

tha^lfr'!?'"? i'''"f
""' '^^ ^V «>^ attenW of

.
the Cthat V.the deed oTsaie of the property i„ question from

In^e^tpie^t Co., copy of ig|h is produced by plaintiff. .the mbrtgage creditorsJ||„ed irf the declaration ha
purchaser has agreed to^Pim, in full, and would ment

,y

X"

N'
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{ftti

• ITT—^—'":—— -~_-j__i__ w

derindant.
"^ T "*"*""""^ •"**« •""'omaUon produced not including •"?

'
^proprietor h..vi„« ncue- tia.e proviortoaueh n

" '"T^""" P"P«^*^.
;.«me property to certain other Darties „,

""''
'"'^'""^^^'•ypotheoatcd the -

:S "'^"^ '-ing become i^ZTZt ZTZ, V^ """'^ ''^ "'- ^o
•

1^^/
' ThUrctoi.8ionofthol.»n«.i "'J' "'*«' s^oh payucnt. -

-ll,L««he in the interestsaX he b hr.f!;-;?
\''^' ''"•"•"''"«' -»

"

who.se Unie-a arc J.,me9 Clyde of P i k V •
"'"'"'*' ''J'P«"'«>arv creditors '

Ehzubejh Huttoo, of Edinburgh; spinier J"t\ '" *^""''""^' «""» Mis
t.B.o„8 f the Insolvent Act tot nrjetu^
"•i'fr--k and for their own Ve'e^^^^^^^^

No^IJul^inville, a.knowk.d,J rJJi:
' "">^^ th« insolvent

and Mns MoKinnon in £1000 aid U^ ^ ^'^ ^''^*^ '" ^»'50, to Mr
which th^J insolvent pronS pa^ i" "tT^"

'" ^''' "" ^'-""«--

r
fo'''« n ..id deeds; and aa^euri ^rr IT"""'^'''''' '"'«-». »»

(avorw,.!^ concurrent ranking, Lot No sSoJt/?"*"*
""""'^'^ '» '^eir

and that t .ese obligations Zo forthwUh dull 'T '''"*'' ^f^"*'^"'
J

part.pobt
i„edafirsth,,K,thocand J tall^^^^

and thereby the«:.

, '^^^^e^fc^:::^:^^^^ «eorporate
• fc hypothhary credi^ffrs imUoZt^Ztr "' ''" '""'^""' '^-'-^>*

J«eph street, to (J»e defendant, the rcnS" fIV ,
° ""'"^'" ^^ ""'^ «» St.

4>«onth, and wLich was the^ trid't^JOi"^'"''
""]' '"""^'y^y^n dollars por

^hat Jubinv^lleiiS^M?,,*?Jmi^^o-and occupation' thereof.

3«' placed in i,,Slbn under S^^wSA^"^t'
''^^' '""^ '^^ ««*«»«

»«»«oc under tie provision, bfTh^ tr^^^V^A ''™"^* ^ »^'« '>7 M-^ '

P rchasor^, at a ^u^^p^even ,tl^^.d dol^^^^^^

*

> .

^^

lA.

/-';

V^rf*
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<3ovm OF flEviBvir; mk
•nd thai tlie procficd* of th« iiiln -«i^ I ib • \ ~~* ~"

»3,0(K), :,

""T'^'^O": tl>ft->oh M«lon., .m .ino.nl t« « |„.«,

: That tl,« «. ! . r "" ""^ oooiipiition thorwf.

»>l|«, <»«*.,, „r,,',i,,,„°*r'f"''™''°'""'.
-S'-HMlko i»»ol..atJ«bin-

.r .u d»rt or J/C'S^Mi1" •1''T'^'.«
•"''•"'••°V

.Ai,.n.j, Compan,. 1

"^^ " '"°'' ""^" " "" «•««*• I»«M"e.t .

S

«» him b, .((tl,™,io !,„„, fo, . i^
5'"

''I
™ J"™. ISre, Jub,n„llo fe™i .

Jft or Jbly then n... ,t
L ".i""™ « "»o joars mi toik mohtha rromW

« .!.« l: . : bolts:::,t:r" ";°
'i;''"'"'

"'''?" ™'' •"-'^"'

;

" whereof quit for so «^d."
»»«<"'P=^.J" cushat the e,ocutio| berooi;

ceT^a, mcrerya covenantiSu'r/*;"' ""'^ insolvent waa^n^
,

y^, »» yh'ob rwpeot the said Msigped^aa «»fried outthLin.-
'

'
" "Hx^" ' u>"" ' ""i i-

,
'
^ ' '" . ...... ..^ —,..,, ., ,.., ..Ji^Tr I

\
.. :*-i



. *'

::< oopiiT OP mnm, im.

..mont. if even it wa, niodV -hich ll ^ .
* '" i!^'""""' *»>«l' P«j-

'
J

tho right to allow dofendaftt ^ «»« u,«J„^ V 7 • . I
^" '""P"'*^ "od having

beoaoaoofno force aodefJr«t\rL J^^^^^
-ideatato. -t.d cannot .fll.t t'e "S/l."^^^ "^
period during, which th6y wcro occard b/d^? ! " T"" ""''' ""» ^'^ •'lo^

By a second answer the dI .iL?r? -^ ?^. °'"'""' "'^'«'' ""'•* '""olvcncv.

the payment in advance WMt^.d« i 2 f^iH T ""--.to the ,ffeet that

coodiuWortheW.whiehle:::i74^^^^^^^^^^^
.

'

And « furlho; repHcutiop. stating Ihat it w« ru« m » u .
.n advance us alleged in his plea ind as a lerd in th ^T^^'^-^^''^ P»J»c„t

^ The^ evidence adduced in ih«l . *^ J ^^ ''*''*' "'^ '•""«•

month.
'"* *"^ *''* P"«»»^ "> question to bo 127 per

Ist. Because the effect of the lease m fl.r -s .i • i • . ?*

. ,aM,i«„, i„ ,hich ,«p«„ ,!,„ ^ij J^!?"t^
""."'' "~W "» P"».i«.-

. but the o,„er,bip of «M Dro»«rl. hT " ^""^ °" "" "'''' "»"«"".

premiflesaftpr insolvency.. "°'®^J''« ''*'^«»d5M»t occupied the

.
4th:' Becaiise the hypothecary oredhn- J " *,

tj ..y*b»,n.« .grf|p, k ji, j^J/°
"" *»» •'"I' Monot b. .|6„.4 . ,

«*i of diminishing the Becurit/ofTettLr .Ih^'^'i""^
ci^ditoi^h^ve the

'W*''»-

*Tuv pays tne rent ofan inamovab « in ojimmovable in m^noe obtaioi ^v

•.;; ^
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Jik COVRT OF RRVIKW, 1880.

] i|« 1H
(ill'

'
HI

1 i;
'

1 if
'I'M

'iffi
hJ

i .

1

"

'"'1

. 7tli, Beonuwiiii^H^HRf .^/T*"^' Z'

«iM« date from

rent would\oMti.utc , privijeg 11^,1^1^^"'". ''"""* P"^'"«

of lh« iMolvcDt. r !3^ifM%^ 'J«hj'PVtl'W"ry creditor.

Oth. BconuTO Article 2120 Civil Gode pnly nhoHen to iKS,^ ^
pur«».9*r8 aD,l „„, hypoth^jarT^ditors

»h»rd I»r»o«8 who are

ivont canr^rfy,r«jud.co t^e r.Kht of the hypothooarv.oreditora who-etulj reg.ate^d «p,>„ tL immovable io qJeTtioD.
'•'"^'**'^' ''^^

:ho:;?±^ --"'^' ^"^ ^-^i-^-t of tb.

*L« Colli ((0. /
. ^.;

dite Cout'oa prepi

dem'andeur ds-q

-».«•

ualit^

. 'l

'othe

^trjnKo«^d-ntA_reod;. c«»ai qu'a««it dft ;endrr;.
»aDi^aint.cnt«,cep.ion d» difendour, efd<5boute le
fe BOB action, aveo d^pens," eto^ i^, 4^ [ ,

Judgm^^S. O.VeverBed^*
•^ ili^f, f«*kbB piiinti

^ .1

'''*'*i



qucntion in this

MI
SOPBRIOR OOITRT, 1888

SUPERIOR OOUBT, 18837
MONTRIAL, la™ FEBRUARY, im.

Coram lUlNviLLa, jj

1*0,2136,

,3*1

" La Cour * * AtJZ., V W ^"'"^' '''•'<''' W" worded u folL.

l'-va.l acquis de« „„teu„ Je. demaodertet «„S ,^'' '"''"P'' ^•-. ^«»
comprenaitde8)opi„MeU,rred&,i.r^ri ^ ^™''** ^™P»' "^ ^««lIot

£'.
io; No, 642 .„U ...t:d„ ;S!'t S;jr

j"*' ^!». 7. «. 9. et 10 ;\„e ,

^•t,on pour aae ao„.«e cle|2312 80 t^
«»";j'^ P«r le rapport de dia-

|oliocation^tant h&.6e auruneihif V ^'" *^^-^^' ^'"^^ ^'oppoaition, 1.

, .
auipikit .^.ouveler leur hyroTir. !. \^^^^"

'
*'"° '•» demanderewes

et 9, otquo d'aillcurs il n'n j„-. • '" ®* "«" ««" es lots Nos 7 fl

*«« d«, d«...d,™r.u i« rr ""• "*"''• "^po"-*^

<•».< 4™ r.„b^^f te, d.13.1 °''"'' °' * " '*'" •»" ">"

"»«l.«.l rt,«,„< .Jl, ,„Vfi„ "^"^
,

•• •!"'">'"«<"' -• p«M.it iU.

;!T^T-'-^^S?r:r:ilr>:::i:^^^^^
I«C#arjugeraitipropw;^ q"a.^trea«sh,rif,teia.ontantqu..

U,

•«

Jl



tl

X

•mIIh.

SUPJCniOR OUORT. I

oppo-Ulon. d.n« l.«„„i^„
'"•-IK'orvoir contra I« d|, j,,g.„..„» q^. ^,

Action diflniiMRod.J. Calihr, for piuintiffii.

(«•.)
'"»«, for dcfendunt.

COURT OP RKVIKW, 1882.
• ^ •-

MONTREAL, 3UTIIARCIM882. '

,

Coram Jo.msov, J.,>MACKAr, J, To„rancb, J. ^
'

.

/»«. 1170.

^*^. «. <..,•«,„, .„a /./„.;, .^i„, „„^^,, .., ^ .^

tesUnt.

l»yp..ll.e«»ry cr,KllU.r, who I. enlr Ihirt l„ r.^I T"*"' •>JPOll.«,.i«d. In ai,o, of.

;*d «,.,, u. th.p,,j„dlo. 0/ • hyjowro^^^^.>uUo.. „, „„„.„ .H^„^^ ^I'uiTZ ut;r;rX^rV" """• " ""*^

rcaaoha were as follow. --
"^ " *'"' """'""' ««"«»»»«<>. Tho2

*.. B^oM.™.".rri ."Ts.t """ '•""1 """ ""'"*«• •» '•"•°

'

diUtibutioo dn prodnit de I. nnu fi,i ,.^^1 ,. .
™' °» "Piwt <)•

(1878) da« J, „^ N. wti^lrr »° f*'""""''-**..".*.
•

'*;



f-

;*^.

^tmX OF REVmw, 1882.

AH Hou oopundant d uaor da Uiir.^i».:. i .-

oon»rf.|uenofl oorhniB nuit — ••'"wow, el l« oqllooaUon fut faito «n.

" cr6.„co m cpUal ot in.drflu .•IT ^ ^T^' "" wti**f«cUon do low
" -t ot .Wolino 0. 1 ^io d C'i tl*

^^''"'"'° •" '''^ P'--

•• P.<^o„ ccionaiVc du Stf.ni aiZ/sf /If^^'':;
""""'">•

'» ''' Wilfred
"port du 27.Wvrior 1878 rLaZr „„

" !
'^'' M«» «'<?•» P^i-aote de trn».,

"pour d«,it. do comlta it ,;.Jr o
1' T^T^' " ^°''""»*-'' ^-"^

"Montr^aUt In.^rfi.a aocTuV fr„ ,
1^"' ^^ du Quartier 8to Mario do

"i»oinaoollode$239RO .L! ! f
«"«>»*••". 'avoir la Mmmo do 1479 62

"•'omologudlo ir»l 8?r u" l! „r!? »'t
^' J"«"""^"' do diatributioa

;;No 89.vo„dup,r,oS,'/rL c^S'^^^^^^^^^
|ndivi„ du die lot

"enl» prdsonte oauac 4 la nou«.„:lT n\. •
^"^ ^"'"^1, lo d^fendear

"dear, a'ila „.eu««o„t donpd prSo„o^^^^^^^
M„„«.q„e. ddfeu-

" furont oolloqu^s en lour lieu rr" '
^"^''°'* '' Prtfontaino qui'

"ditaKoci.iHqu:.d:i:;:iSs€E" •'ir"-'"'"""*
"p^^^o,

,

Et 'acrtanoifirocolIoquTl^roX #x'''f1.'^
'

•«r^«nci6«d^,,,«tairTd.atritrrlT^^^^ ''« distribution oomtae" '

tribaer, «ivoir 1197 STJ. ^ ^ ^''"" P"''' '" ''"'""«« '««'«"» A di^

mention on d^or^Ir^ ^^H::^^ ^^^«».^> .1- >^.^ ,. » H» ayaie di^it dfitro colloqui^
. n .a„,« pn..; | .

^j

• 4

Q<u»«tf. <,.

-4

;'"f

jQBUB&deM^^3f>9B0 Bnmmii Ar—»-——T-^ - »

"
' -' "^"ti m^^

m
IHes du Sdiiiiriiiiro do

- J.Z



'!'1:l:

A..

Wrodeftu
' Vi.

C017RT OP REVIEW, 1882:

Prdvost ot Prefontaino cin?r
^

?. Kef^J^'asMques en fuvcur dcs dita

^ r •^"'•^•^ '*'."'« 'J«''»P^e™'^'emoiHeindivi80,duditirameuble.

A-*'-«i"-e«ncntal'articIo 20*8dtf Code CMI I- if
J"^"««' °» «"<iorc.que coi,-

• entre A et (J au preiudtcrdo ft f '•*''*'''" ^^ rang peut fitre fuit

ment. :

''^«J»'«°rdp B creancer ...temediaire, e«*.„s son coiBcnto-

t >
•

. / .
,>.

^ •
Et cctte nouvelle doctrine sor-iiV n..r„n :i 1 >?!.,,*

.p&i.lM.
"^""1_'"'» S^'"*'-*' '«°»?l » "mcoto. avc, l»_ hJToUA,;™

•.U«l ^.J. ,UC »oN teZ E Wr ^t'"' n
°'^-'"""*"' ""'H"* ««il

,Priv. ct hyportl^J*, ^t'^^^'^r''''"* P- «• B- O., VI* 20M.P<»t,

. «ollo,«& d'nnc Mr ic dc .?.? ', /'-»*' "• ''*•»'• ' P»"nt » «M

• par le jugenjclit soumis „ .^,.b.uu bmil ion,wo «„ 1 • •

di»j8eecld«,astiqucs d'dcarter encore Fa dirjl L LlUl^^I Jm. .
•

indivi«larfSS^ ? avoir ni-plus n. mo.ns d'effct »ur la tormidre n/Uk

'fi*8ffi^h,u'«*»autant que I'hjpothAque do lacrtan^r*

1 '• \ -••>
- :. v^*--' •

.
..••,

. . ' ::f :• i-
I \. '-^^^^.- -'

•
'^>i-i'^

r
^j'"'-'>

-/-:'
i::^.;^--



oolloqudo, et sans

>n fuvciir dcs dtts

dro cQlloqudu lore

du (lit iiutoeuble.

un itiiiiicublo OA
r rang, deB (U
nl) CD troisidme

uiio nioltid indi-
.

icu contro B, sur

tout I'littippjlillo

), il s'es.t cxposd

e sur lo prodult

ei)qorc/jue con-

Si peut etre fait

IS son co^BcntO"

eipes qui r^gfg.

^ hypothdques

moitip indivisa

sur fe produit

suite toute sa

c'eOt,<5t6rdel-' "j

t'il n'y auriil'^

aires.-, •

re appirquer^
Boncours avec

loHo^U^ dtait

f 2(]bi8,>nt;

vise, de Viea-

Parent a ^t^

tti .coHooation

sion de rang,

ne maintcnue

empSohdJes

WeI*l'op^.

ipsfe.j.oai'la

V. COURT OF llEVIEW, ^1882.

^ ^

w

1^38. •
• ,, :.

'*->'• ^'"'^°n».J'''v.et l,jpotl,dque», No. Qu2iu."

^1
^i'(

T^ft.Ik.wing w. the writJa judgment of the Court fa Review- f

Bai4 c^tcstant and sbtt^nie th tr\"'"'"*"'"'"«
the eftn^ation of

Marie i:^;^
««»« ana aeliJS^^ tl'o Record aad- thfe' proceedlnj^s had in thi,

-Prothonbt^ry's collocatiJn of hi in^T? " "
'

"""^ ^^^ h"s s^t aside the ^

^ th^ Civil Ctfde, and it^rronZ ! '
'^"''"'^

*'"""^"i^ *« ^^f-'* ^48 i

of which the half has bfcn sold :«rlltrrh fT ."'"'"•* ^''^ ^''^^ »«"<»

the said Marie Louise ft.rnn» V"^"^^ '
*''•» defend. nt in this cause and

fbu/lded .^n
.^,judgment^ ufiSof^ .k^ ^ ''^"**''*«"*' '"^ "

.with mortgage ,««^e^ndividedtJ^^t^T ''^.^^ -^^^r^Wcb-.truck

^iae pSt;# wherl it^d^cL^^?^!:^^':^^ f'^ «"- J«ari6

Pjnpof the isiasties" of i^JZ^^^^^^^^ ^^;^^ the"
g^d^. the extent of its full n'ominaliZL ' f

^""^ 'j*' been onee%^.^ consent, t::^"b;s:r^ pi^ :^'
"" "- ^-

^lijof safe 6f portion of the si^e lot „f I ^
P^^fonta'ne, .Qut of the

si^dasbefiidtbl^SweStS^^^^ -

«econd^ and ^^vo8t&.Prtf„„tai„e onir^he 1 ^^ -^^^^^^^^ ^^r.nmU
.

recfly the said ifcclesia'stfcs' claim «>Xlt«I^ ' ""^^^ directly or indi-
clab. of said MarieVuise iCl^^^ S^^""1T ''^"'^^

^

.

of ,t bue. once, and J^ the. eMent .bnTeof t^! '
"''''' "^ ""^^ P"' ^

y.
said Ecclesiastics' ^^iJ^^ti^TcI'^'^ '"^* «f the .

«

I ^-«^% Lo«i.e'pai2t:^L^^t^'^^^\ the -llocationia
-

I

^ ofn«4 a, taken' al"2§;tp^ftS''^^''? 'if^"*^'*''«
«-« «"»

'

T ca*; --^d wbtreas, under' his s^Mar^Lr";^" ¥'?^ vs.VKon.rquo

unduly ag„i„,e the provisionsT^^^^t^'^'f^ ^ ^^^^^ '

?«r Code Qlyil ^acttoent in such mltt^!^''^'"^;?^'^^^

>,

£?.

- - - ^ —"•""_ oMuu matter ; . .f,\ ..

". ^^^••'•g^^at the said contqstationftrled h^ ih^ », '] i, "t *^ « i
rotttaifu

W'

I*

.J«<l

""T-

T

S^r ••#

Nji

•W

^
*^'^

i: A • '.I'd I



^

',A^

IB

nmdeao
n.

Quintal.

p.: COURT OF, KEVIEW, 1882:

, "aK"

€

B.« Moo-:i^:xr;rLr:rr^^^^^^

<S.B.) _ >

.
SOPJSRIOH COUKT, 1883.

- y "OSTHBAL, 318, anlIARV ,,83.
-7/ 7 7 V

,; ,
t^ram RamjVillb, J.

,
"^

'^^
: IL -...•. No. 2424.

. :

VV
>
^Vton ys. Darlings % > t

':£''*'°"'»'»'«'«'<^"-Mlol*mrw"t«i^^^^^^^ without pmlou.
20 That In- the prewnt Jn.tanirsaW 'f^n ^^'l^^''^

"""* """" ""'"'»« «•'<> -ervicj*.

i!».vi.r 1881! .„ p™„te ;„"::!.':, ' znr "w*""'* ^^^

X
T^T-

^*

ft
,

V k

• p

'
,* - "

4^

-R—

'

*

. V-' ^

'.'*'''
„

'^

11

« :,£*._:<;

«

[LL: * -,-,4

y.



/\

^PEKIOE Cg^T; 1881
79

la condition q«e c^ „ofv:,^^^ZZ^T". "^"^ ^««^' ^- --
#o« I'cspaoo d'ual ann^e, et que Li en.

'^ "^^ P^^««Vr Janvier 1881
pour une autre ,nn^o- ?^ f °"«"S<'«'«»"^ «5t^ «ontinud taeitement.

Con8Jddrantqu6Soditaverf,^tindiri»iblo'
' ^ -^ 1 .

'^
'

'

CoDsid^rtfnt que le dit deinindp.X jf • :. ;
"^ " ^ '.

raison de ee fuit le diVden«.ndeu?, tft T "*^ '^ ^•^''«"''''°'' «» q"'*

C'onsid^rant que le ddfendelr . " '* "" '"'*'"'' »5<>0;

deUd^fenses;^ '^[''!^"'^^'"•/ *«»«« P-uvd en partie les ,u^r;8 alIdg.tiona

l)<5clare la somme r^Iam^o par le dr—n^ .
.

Action dismii^jSv •

Nlj|;oD

Darling,

V /•^

;*.'

r-

-^a«»a*/cr ,fe«,, for plaintiff; .

-ffc^Aanc (fe ^e,A«Hf«r dofendam. :^'

fCowm Hon. Sin aU. DoBioM r,T T nr

J*.*;.

—

/

No. 416.
•

FBLTON, H
'I ..*

it***'-

i-

,1'

.

.../ jB«I«XNGEB it a6,..>).
.

;:"

pour «17| a^ec intdr^t^^^^.J^'^^I^ "' "- ftre per«o«e

4WmionWtl,furp«,du|t u^roZ. r^ r'"i''"*
"' ''"'• ^ «» «'*«« b"f

.
PTt aehppelant Felton

" °PP^^^^'"">«>^" ^a>i>>»fer le 18 n,ai 1881 de h

id

%

'k ^ • 'I

.' J^
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-i>^>^. .;»

GOUR DU BANC DE LA REINE, 1882.

B..«g„.ta..t.on m «5^tdo. p„roo qu'clle 6Unt frivolo et vcxatoin, 4 caul do dl«T.ra,HO,.s apparcntes .1 la face Op oette opposition
di«Krento.

"

18m a I"L^>f
'?'' ''^""'""' * Shorbrooko; a accords cctto motion et le 10 juia1881 a doboutd oetto opposiHon avec ddpcnsi

'*/^ J""*

C'cst do 00 ju{,'cmc„t qu'il y , raaintenant appel 4 octto Oour
'

'

Lo pnncipal Rrief do I'appolant, o'o«t q, o iotto opposition nfaurait D«<Hi

, r, . . . : I
i

.ifi.

•tf
.'-'

II n-'ja pas do oouto ^juc la rd^^o gdndrale est do *o„testcr nno bpnosition mrJ.moyen do., pla.dojcrs p.dli,uin„iros ou plaidoyors au fond. H sSo "vJ"
"

Cot a,jtioIo dft
:
" Grounds of p™li,„i.^^ e«cptioa may iu^certain cases bo" ur^cd by „jo,i«;,.„eoordi,.g to the practice^f^L oourts^"

'
^"

le^Sd^Z' ^"1 ''^-'''' ^"' '^ toxte"fh.n^is qui tradaft ««. ,„.,

^

le mot anglaw motion p,»r les mots " rcqufite sommaire." )

,:*iblcs dans una opposition afind^JuBlerproduile deux ffi.r -i. ?-

empgchHo produirecea m^cns a^oonres.atioj.>lus tot ot^'t^lCoil^rl'

Coui deCfr^'^
•"' T'-"*

rendu suruaH^t ^ pmgae en

En consequence le jugemont est confirmd awo ^^pens; . '
' ^

" - ^

-Pc&ow <fe Bhr^chard, pour l^ppelarit. . i
- '

> ,.
«w «fnm6.

, .. i. a .e^Mjre^, pour I'iptia,^, , - . : ; v" -": />; . "^ '
,

,.-'^ -4:£g:x«
*«

l';



^> .» ,.
^'

'\'m_^

lie oette opposi*

) do diffiSrentos

netle lOjuin

'nnrait pas dft

iidre r4({uliere

ipposit^on por ,0

agit do aoVoir

^ th>uv<$ des

6b apparentcs •

^ment'rendu

J, .^
Hjle trijbaoaf

othn au lieji

ain cases, h6

lit asHez tual

I ^t que ^

>n u'cst pas

loit toujoura

indiq^ ea

liiere. Go
s easenticla

a6a dans lat>

\

snt, savoir,

paiements

isaurnient-

pas admjs-

redditioa

3aot a dtd

opportUD.

«

p se bfoit

aiitfae eo

;; >

i-'(

•
I- .

\ '. i

COURT OP review] 1882. 81 ^

>^ •
.

COURT OF RfiVIEW, 1882,

' V,
'^ " IIOHTREAL, 318T MAROH, 188?.

.
Coram Torrance, J^^PAPINEAu, J., Jette, J,

Ko. 1514. V

:^'

,v ,.

^i^e, vs^^„f,fo„, „„j ^^,^,, ,^ «,„,,„.,^„ i./e.^„;/;„f„., editor
"

-.
^-^i^nuS^-^-^-^^^ • ^^-tU^r, cla.„. aga-n^i th, J

TLe^followir^ are the (acts which Rave rWo to the p.^«cnt liJi^atioa- v
1. On the 4th October, 1872. Lisrhthull W P w n _

""=""°"*,'
,

>
lots in thecitj (by official Dumber^rlr' T •' Y V '

''«»'"«««•«>'<» *'»»!« ^
'

^

cadastre was Li Ln tr" wi^f^
'"

'k
'w ^''^''' ^"""''^ '^'

Aun II r« '""""'""'"' numbers) for "a balannn nfft!}ft

_
2. On««.« dal. TI,o,„«,.I!. J„|,„„„ ,„„,r„„j lo lru,tl,' D? »i;i

oat o» It.
1 his was registered sjjnie date as last 70 nns u ^e A ,

"

«»Wn referent „ ,„,,.„.«„„ 1^ „ „„„wr.llITT J K?'

4. Eiel,ai«!.3(l.h Ma,, 187^ Mwc«„.B.slicn and Oiro«.4B.„„j „, ^
_
WW), subject, to payment of a like sum to T«l.„J u - V ^ "®'"6 *•*

in St. J,an tfaptiBte^Id L^fT ' ^^ ^'f^^' Johnson, bating that the lots :

-oi^herrtEcwGiwSdS.::^^^^

.

in Sustien^s possessions.
^'"'"^

}'^'
the.r nutubcrs, but stated to be

"

^by Giroux and Benard *^fr A l /
'"" f-opferred a^ve balance due

I Mv

'«'"^,-

--, i
. ^1

.' • t

f »

'! 1

,f*

» tl
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COURT pF REVIEW, 1^2. '
•

On tho8o«f«ot(), tlto S r lit \f »
~,

' '
"

1°

Ju'iR.nent on the 29th of NovcniritJ '' "''^ ""''''' "•» «'"»'»•»«

dc^onstructian. .avoir iLtc do ven e pf w" « I'T'
"" ""'^^ '* «-''•«'*

: « <5f<5 duonwt enreKiafrt- ctouo rZ „
'"^ ^- J"''"««n 4 BcnAit Bastion,

' '•*':: "'^'^'^•t a ten.;; uti,;p:,;„^::'t^:77^'•-^^^^ ^«^
Connidirant qua p:ir ce tihx> unTri »•• .

"" '^"""' '^^ ^ocoulant; '

P"x d« .onto. a2 P^fit ^ T^:^'S'" "'^ ""^'^^^ ^ P"- <io tout I^
gagea n,rmellc„.c„t de- pa^elr! Jx au d rr^'*

'^'^ ''"^
Bastien s'cn-

d^biteur ; > ^ ^ ':i'«
^"x,au d.t Johnson qui I'acc^pta oomr«o «oo

Coosiddrant
p„ «,t <,«e lotlrttt ^ ^^^^^ '" '""'^^^

servd

do
Ja

soc^rd k «omm9 tran.portd«^
,

M)nsid(5rant on fiit nun l'li*.n«»iJ\ ,. ;- toune terrain ^p^^ ^^aitaiu,
pane sh,rif est portion arfefTven^rlra tit

"'^ " ""« «»-
Consid^rant en fait quolo tran^n^rt /if '

qu'il „.eat pa., proJt rrtVuvt'
7"'- '" ^'^^^'^-^ '« dottfe,

«"

crduneoa h^pothdcaires, il Buirauot/ ""^^^^^^ ^'^ tranaport- 'de
priority dVprds lea mentii^l' tos "arl!

""''' '*"^"»"» '«"«• «"! et

titro<M,„stituant la dotto^S, ,e'l^
reg.«tr„te„r 4 ,,. „.ar«„ de rontr^du

et lu collooation par lo .^J^Te dis ^1:"
""' '""'' '""" «" contestation,

Conatruotion faite confSLtftKT" "7"*'* '^ ''' '^'^ Sooidtd de

dfi to parfie colloqu^." . - '
""'™«« a K Q: Rmfret, avooat

Th«%,t„fi^viow^ui„„«^,„„fi,„^,^^^ '

:,

i^ ijiumsay, for plaintift
^''^'"°"' «f Superior Court confirmed.

/: a /&«/re/, for creditor collocaux/.^
(S. B.)

"V

^

\

v.

rT*-^

^
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SUPERIOR COUHT, 1883.

8UPKEI0B COUBT, 1883. ^ I

^
ilONTBBAL, 13th EfiBRDARV, 1883. -'

,

I

* I* •
^

: » ^'"•ow BainVILLI, J. / '•

. ' »». »W- Jl^ " - ' • '

'

defencLnt «, ^a"
' "^ ^*^*''"'f''^'"•r

f^'-^t'Ten ^«r.. ,.h. ,rne Herald Co.,

.
.

».aj«I b«. ,th« defend^u w^™ .:bte l^ S'^^f^/^ f,
'"/re.. p.„ .,.« p„JJ:

V ,;. .
1-a-o'i.nd mb-U^, .8 it w«^ubH,^j^"*,^** * ''«'" '« «'«''» "'• r«IH»tl„n of hi

-I ,j

OfMid portionVf«o..c„tl.»lc, wouldw^^L" ^«2^ * T '""" *"" "«' «**«»"»«

rebuilt, vM tut tbenew bulldlD. Zuid*3^ '^ he Property should b« entlrel,

.««rby t.,ere«IH.ti„„,hould be ra^e^riStt'"""!^*-^ "*'*"»•«•'«' -"V

prfncipale et sur cello U6e iTrier,^! h * ^'"'°''"*" ''^' d^fepdoresse

avQ,.e,a„.i„4 la proc^d„re et les piec^ produl^ 'fi^^^^^^^^
tennuto et ddliyrd;

pradulteft, eutendu les t&noips oour

produiu et la prenve f«ite!:^^^: ''
"^ «^ --^-^eV^u^

compter du ler ,uai 1880 iZZJIiT^V-''" '" *''"'* *^ •»««*^ »»« *
Saint Jacques, en cette ci o etS "^^°f

^'^« ^ <5"«<^. 8it«^ «.r la rue "

offioiel« d?qu;rtier oue ria r^ IZ 7r.T
^^'"^ ** "vre do ,^,oi

''

batistes drives sur k dit! •. .
^^o^^*^"!

I q«e 1* 13 jum derniw Kt .
•

I'exception^Cttil^l^r:!' '"\'^' *5tn.ites par „n in«e„dl t ^*'

kA.J&t .'
"l"® '® ^W juin dernier a d^fendercaiw vA l„ J^* .• ' , ,

»-

*«''^^rait conve«ue dc r^silieiv l.i dit Wl ^ .

'" '^^'^^^^^^ ^ed dites ^ ^

r^

i •

/

T—

^

.>--l
.^.

\

||/

.31 :
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SUPERIOR COUJIT, 1883.

- ^
"Wait pan <Jtd cndo,„u,,lr'[^rn

'

. d*t,n1to par lo f a o 't ^ "'''"""'."* P"' ''^ '"•''"' "'"'« q"° "» Portion

=. IcMonLdou pH :^ TttIT/" f:."" --•'.«^'l"eVon;.,„c„ce

.

•

otai„dues«„„:;rj;:rord:;:^^^^^

-J tion all^,u,e par k. dcu^ndlT^ ^d ^1" "'r'^'^T
'' ""''"

*
. *a pris une notion contro lo "mi. „„ "''"""""fl <!"« ddfendcrcsso-priiicipa « .

quo la dito action a cjZrirr" '^^ '"" '''^'""' '"" ««•"- ^»''. -«l»

paricsdon.nde::p:^::;sf;'"^

AWendu quo par ses conclu8ioriVl«^fi.„d,.re88o Wi„„;n I ^ . ' '

,
.c.io„ e„ rt,ilu,i„„, eti s„„ d«f.„1^1J' ,f'"f'"T

f"""« '" ««

' ^: d.^=-;;;>:™"'^'*^.;'f^''^, -•~«^-Uu « >.

"ft * &

'•

s

4.
•"tj f «•
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SUPERlOli GO«B:rV 1988;

w."
-•^..v\ »

'

85

™«- po„, »„pl,,, I. r. llit 7^1'" »«• '«'l»"»nl" t! mi. TO *^«.i.

^
Conliddmnt^uo la dite dc<ft.ndoreaso a ok^ou»6 uafL „, ••i x/^T-^

"-'''"'

ToirUditooonveutloH.etquoHiicoJIenwl ?•
^^^^

"^

do nu f«Jt du «,i8 00 iau8«
^ ^' ''"f"»°'"«'^» «^«»t6« eel- c»e

p.c»rt qa..t i I. di,„i»mi„„ d. ™L 1 ]°,«r , X . ,.' :' " ' • ""''"°"

dr.i. « lour lojc, Clio, p«„ rr.l" ' ;'"»"»''°"n" Pri»"p.». ».l

I.i.M.«.u«;
"'"'""<'" «"«™ l™ d.„,,„d™r. prin.ip.„,etl,

Oonsid«r.„l ,„-i| e,t .„ pn,„„ q*. Im ll.,,, |„„i,- ,«^<, .

de Br..c in«)n,d„i.„|, etro^McnA -n L,.?
','"'!»*' °« P™'."!™!!.

^'A,.r I. di,. p,„prt« .iur„ r;r„>iTrr».'' J
''''''°' * '•"

do»..r iji ...tii.?:!:: " '::;tr;''''7r'''' ''-*p«>'
WW .otiM ., dit mi. ™ „„„

" ^' °" P'°"' ''° "I" ""» ™ »•".., rt«rM
-

.«-.., 1« .u>.«r, dJ dC.^^^eS^.X'i ";.'«
rV'^""'^

«. ?«.», e.

ll.ui«ijM.u. d«,n& .,.,
s''"!"°'5"".*l«'tele»dera«i principal, d«,

i;'i

mis en cause pm6 le 2 do novembre 1881; devant2^a«„o la dito ddfenderes^ pri„„ip„,4 et lo

7

HcM a eu» lou<h rcppcctivemcnt. comuift

O.

<-.

'ushii^^Notaire^ee*

•n cause A livfer aux
des pr^4ntes, lea

ii«uat

< Ji

\1



' Jilt itoDHid($n(nt qi

onim^ de |220J(}6,

WJPKRIOR court; 1883.

i'>

.;

do

Iblo

./

^t 1* dile difflndo««M» et le'^lit nila
i> JMtioe. «t lo. domundeun prinoi
den dito^lieiu

; .

*

lo
Jilt mi, B„ oauM • drfpo.* .,„ .qn pI«Mfl,cr nniM

P-lo Ju«qu'au ^dr do «ovembrod«n,icr • ^^

r.»,"i. Jo I. «ft„&^""'y '.""'" ""'""''"" ''•'~'". •'.*' 'f w«.4^

ConfeHtotion,,; ,« ; ',
«a eie roiiduo ^^owuiro que paf «

f «8j"Re^ht aur'ln Jcni-mdo en gftrantio • V-^

en gorumic;
* ^mm'Ha dit fait do la ddfcndotesM printfipalo

d....e Joints ct :;^;:^:.:r:;-
-
cr;:^f --«^« ^r^- ••

^A;.fc^«„cAa«4 fi..'p1aintiffj"''""'"'
'^^•''''»'"S/-« *»d Bub-leaaeV

^mcW A;<A.mc,
<?. 6^ counsel. '

\i •/ . T
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:./• '
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mo <Je IflfiO que
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lo4 trois luoin

«t4<| If |N(jror.4
« .- -'""» '

t

» niois delojrer^

It oodtre le uis
u luia eo oauaft^

iro que pai- «•

Of*, la premiere

ition do8 liouz

mis 60 cauae
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k quaiit ^ la
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iin en garanti^

« dcmandcun
r dtuit propre,

sse prindpale
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4e quo sur le
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©OURT OF QdKKNH MKNCH, 18«0
'

> WlLttAH DO.VA
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I?AIIE MIRANDA R..CjrA

^(l^|

.
demand tor .JectineW. ' * '" J""'^* "" «<"«fIu«U,j« of th« prli^Ja

30. Coflt d'une vitro de I'dtalair*. H„
"."""•"

r:;*' i-— —v. 29 7(t

r«tion du d^ftndeu'r.^..:.!
.r ^^

^"'""' '"•'*^«T''^'*«^''««ci.-;
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88 COOKT OF QUEEN'S BENCH, 1880.

P^^r un^rr : -"r'»-"-".
IVnt de lademanderesi la lui ayaM lo«^

quent j«s responsuble des don3n,,gcs dont la demandercsse se pl.iat^^t qu'il ,
.

^•^<»*d6tren,a,„fenu duns la possession de la dUenaoisoD.
L'exception du ddfcndeur A la deniande prfncTpaie et son exception A 1.

Irs rTl "''""^"^ '''•"' "" "'' P*"* PJclairen.ent la situation de.
parties

,
le diSfcndcur accepte la lutte franol.en.ent sur tons les points.

.: s dotiT ,*
'^"^ *»"• " ^''^'^ "'oycnBinvoqu&pur la demanderesse au soutlendo stf demande principitle sont mal fond&s.

.ppart.e„t en ent.er au d^biteur. Or, dans I'e.p^pe lo loyer Lit payable le lerde ma,, par consequent IWion prise eejour44 n.g»e est pr^m^^^^^
deur ayant consign^ la somme due, cette consignation est valable et le defendeur

'

doit en avoir le benefice.

"
' - ^.!"".

J^"""' *^ *"" P"""" "PP^^^ionne-ncnt d'eau, il est Evident ttussi que la
deniudderesse n^ava.t pas droit d'aetion pour ec, centre le d^ndeur, surtout ne
uyant pas>y^e elle-n.6me. Le defendeur a produit le re^u *, Xptable de

'Ztl Z:..r
•"^' '' ^"^ '"^^ ^'-^' '^f^ ' -

„J!'^^"""' ^\
^^r-

"^^
'" '••'' ^"^''' la stipula^n in^fi^iu bail a cet foardnya^t^mise ^videmment que pour eviter tout malen/endu quant A la valeur

^^0^%/; T^'T''
'"
'""'"'• -'-P-"/ d« remplacer, mais nonpour obhgerle defendeur a supporter la perte arrivie pa/eas ftrtuit. J/obligation

It TrJ"'\
''°"' "''" '^mW^^^^ comnie dans Jes cas

" ordinaires, Jj^t-/^die que le defendeur nepeutCre tenu de la perte o/d^^^^^
est le r&ultat de quelqu'aceident inevitable. /

Or, il me parait prouv^ que e'est par suite d'une vice de construction a raisonde
1 instability de la bfitisse sur ses fonda*ions, que obtte vitre slest bril

ii ^.gent de la denianderesse avoue lui-memo que, lorsque le defendeur a prii
possession de la maison. une vlt« brisfe au n.en.e endroit avait 6t^ remplac^^^

/louvnerquia po>^ la nouvelle lui a alors di^^qu'«, coupant qnelque ^u cette

/
y.tre, ,1 pensait pouvoir la soustraire A I'eflFet ^e c^ travail de d^placement quo

,

Bubissaitalorslacharpentedelamaison. Le^Wres.t^moin, me paraisi^nt
/

<Stablir cette pr«Jtentionau-del4de tout doute.-^

\
Ce dernjer chef de la demande prinoipale n'est done pas fond^ non plus.

'

.

X Eeste la^mande incidente. Mais d'abord quel pent fitre I'effet, la port&Jde
.; cette demande ? Est-elle valablement produite

j est-elle r^gulidremenrformA,.
et enfin oontient^lle asset pour justifier une condamnation centre le defendeur \

*;s^--
.

. ..../:.

%

-2fe

k€
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COUKT OP QUEEN'S BENCH. 1880.

P'

-*

La questiOD n'est pas aans diiBoult<$. li'artiolo r49 Ju C ZTTvTTTr
demande peut dana la nnnr. A« v. ,

^ »"""o iw du O. de P. C. dtt j " L» wiiium do-anoe peut dans lo cours de I'instanoe, former domande inoidente • "^"•

rorZ^y
'"''"'"' ''*^^'"*"''^ P"-^"'*^'" l-'^l- «"'0«e qu'il a lise en la T^^'iSi'^

3o ' ^
,

L'art. 26 du titre II de I'ordonnance de ISei drng 'irh..» 7
"*•

'**i*r''

."

procedure eur lee h,eidento qui prolon^eaient Sfi„J ! . .
""P'''^"'" '"

avait dispen^ de la forn.alil drr^To^r a JI f^^^^^^^^ l"^'^
'«« P-^"'

admis & articuler dca faits nouveauTdZ \ •
'

.

^"""^ P""' «"•«

invoquer par «...p,e rcqXTSe etlinr.'" "? "' 7'* P*^"" "« '-

lesensqjie I'on devairc^oBt
"^^1

'l^^^- ^ ''^^^^^ Jousso, indiquant

Ti .a/ •.
?'""*"*>*' «''»"««« ?wt cAawflre /Vto< de la came

B,en que I'organisation judiciaire soit aujourd'hui h!«„ 1«^^
France, decequ'elle^tait sous 1Wien rlLe nit f ', 1 *^^'-«°*«'

.
««

dant que la rd-le de l'n„n.\i„ J •/ ^ ' '
^"*"'^ '^^ consfcater cewn-

encore^uivieerfeiUa ba^:^^^ P'^J"""''* pnx^durerest

Carr^ & Chauveau vol: 3 l^VSardr"- "^ ""• ."'"'*"' «"'^»-*« ^«

.

«.d^r^ con,n,e formant autantl^neidenl pITeuZ lf.T^^- T """" *^"-

<«>». stations o„ ^v^„en,ent8 llconquesS^^^
iDStanoe. T ^ ^ Burviennent dans le couw d'uM;i t

La plupart d'entre eux nel tiennent q«'4 I'iostruotion d'„„ a •

«hangent rien A son itat. quanUn fo^d T
'"'™*""' <* "» procdsetne

<i'autres contestations 4 a rXtiortin,^ "
T"' '" '"''*™'™'

'•J**"'^''*

diction du JuKe pour statur^T I" 5' " P™"^"* "°" '« Jnris-

G. sontces eontJtiot, 427 la uife r^'r""^ T'"
.ontletr^„„.estd,.saisi:qu^etit:i;^r:o;:^odn^

soitpourlWsoitpourraZd^^art^^^ ""' '"'*'"" P""'''P*'«

ies'llrux'tX^:rZ -"-^^P-'r- i^ispmdence que

.oivent^trelUjetd^rrdl:^^^^^^^^^^
de^andes inoidente., celles 'qui

"^

<v^WiJE!i#2. > 1 »--, i W^-^aS
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90 COURT OP QUEEN'S BENCH, I88O:

^ » «••

^n"i3S"* ^" "« P*'*' "'<*''<' '«"*"'® «Je toutcB BortC8 do pr<(tention^ I'oljet d'une de-

D«n«'Mlr»n<u
°'""^* "'oidente. II n'y nque oellcH qui Msrvcnt do r<5poH8o centre la demande prin-

K< chariet. oipalc, ou qui ont aveo elle unc cftnriexild, ou qui ne lumt niet que depuii I'aclton
qui puisBcnt atro ju|?de« et instruitos iiioidenimonf, telles sont lea demandes on
oonipcnBation, en provision, en

\ oicnicnt do lojcra ^chua pu de doumagea cauf.^
depuis Taction prinoipile.

II fuut en pdiidrnl, pour qu'uno dcrmnndo puisoe filro oppordo centre una
action principule, que toutos Ich deux proviennent do la nidnio seurce, de la

. meme affaire ou do luuifiiiio convention: "Ex eodtm/onte, give ex eodem negotio,
velexeodrtn contractu." • A

*

Dans I'cspice octuclle. In demandcrewro par m demande prinolpale ooncint k
I'expulBion du ddfrncleur. Far sa drniando iiioidente,.;IIe njoute aux niotirji

', j)ar clle invoquis, lc/aj« n&uveau : que dcpuis le ler de niai lo ddfendeur garde.

\ poBBcsiiion do lu ninison loudo ct qu'il raison do cela la deinandercase aouffre

\ des dommages pour losqmils elle demande A ajouteri 868 conclusions.

A. ^^ deux dcmandea doivcnt-cllea 8tre consiildrdes coiuuio parfuitement dis-

tinctes ct sdpardes de manidro & ne faire ddcouler la conclusion de chacune quo
dm faita qui y sont invoqu^s, ou pcuvent-clles 6tre i^unica de manidro & ne
presenter qu'une reule demande prinolpale, grtff(«o d'un moyco additionncl moti-

, .
vant une condamuation qplua considdruble ?

J'avouo que la procedure de la demandcresselaisse fort A dfoirer. Cependant

^
le difendeur a fntcrpr6t6 lui-meme la demande incidelbte comme constituant le

^T^v^^ complement veritable de la demande prii^cipale. A la demiinde de dommoiges
^. baf;^ Bur le fait d^sa detention ill^ale do la maison lou^e, ^pria I'ejpiration

i de^n bail, il rdpond qu'il avait droit <fe eoptinuer son occupation en vertu d'un
'• nouveau baM et il conc^ut i Irro'^maintenuW possesBion/ jics iir^t|||Mns des

parties sorit done expoB^a devant ce tribunal aussi compldtemendfljjks poa-H obligor

pirpuve et q^e

,- y —quelle ^'arrive,

noD Ba)||i b&iitation cependant.

Apprdctant maintenant la demande incidente i o«^i)oint de vue, il ne reste k
dteider que deux questions de fait

:

^

lo. Le ddfendeur a-t-il prouvd le nouveau^ bail qnlil invoque pour fltre main-
tennen po8fi«88iondelamaison loude? I \ t

2o. La demandcresse a-trcHe prouvd les dommages qu'ello rMa^e a raison
de la detention de oette thaison par le d^endeur aprds Texpiration du bail?
'La preuve du d^fendenr sur oe premieifpoint, me paralt toutl fait insuffisante

|t il m'est impoesible d'y trouver la continuation do bail quelconque.
'^ Quant auz dommages je ne^uid non plus admettre que la demanderesse ait

droit d'en rddamer dans I'dtat actuel de la procedure.

Jjn dpmtna^int^rfits'que le cr&incier pent avoir droit de r^lamer& raison
d'inex&)Ution.de la eoovention ne peuvent consistcrque dans la perte r^llement
jouffcrte efc le gain r^ellcment pcrJu par Ic or^ancier (C. C. 1073). Oria il

n'y a aucune preuve dc tela dommages. Le second locataire Tigbe prouve bie^
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de conte/ter Ja den ande S, ' it' TT ""'"'*' '^ ^ *^^^^ « «" '«'»

i he judgment was mohW as follows- , ,

u\i„ ,
"• '" *^'*« •»"'«'" *?^rite OGitfnie suit- "Thn* «- * •

''three story Btone store sitnntA n«4 k •
v^ "jiuie suit

. 1 hat certain

d^an, 129 70 - ?{« ««a* j. • ' , ' ' T*""' ^'^ Pfticment de la taze

Cbnsidirant que le d^fendcnr .\v1„:jx a
""

,
P""« ™" a« aefendeur

;

Wt.ulo,er,;eladeItZ-^^^^^^^
ler Li, le terme qo'il av.it pour le paver n'Int 1*Tk

""""'^"' ^^ ^

.d'eauLqu'ellen'estDagdn^i^u J j
P" ^^^'' qu^nt 4 la taxe

r.patlMurdtd" tL^^^

-•e.t jL «spon».rrdit^'s"^^^^'^
, ""'P^?!^^' |a dcmanderasse en consequence

I .

'y'-i
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T

i

Bfc.'.!^ *»^" <»"" P" un n"«'eau boil iDtorvcnu. eAtre rogent autoris^S do la demnndc-

D»ini"M'"»""'«"'" ''^ '•»«» ft «»t C;^ droit de Urd^r la d/te^maiBon pour uno a^tra anniSadu
K. fchMiw. premier mai oourant au premier niai 1881, ct que piir suite il n'est pna reapon-

sable dc8 domniages soulferts/par lo aco^nd, locutairo dl qui la dom/inderesso a pu
louer do nouvcau lo dit ninjgaBJn ;

' \

Consid^rant que la pr^toytiou du d^fendcur quant in lojer rdolannJ est bion
fondde

;
qu'aux termcs du bail invoqud, le lo>er n'^tait\ d(i que le prfimier mai

;

que lo dernier jour du tcriflc nppartient en entierau d^t^iteur, et que Paction de
la demandercBse inlent«<o flio jour-14 ^tait pr^maturde, et ttuo la consignation quo
ley^fendeur u liiite du diylojer au greffo docetto Cour ciit valablo etiuffisunto

;

Considirant quo la t/xo d'eau n'^tait. pas duo a la demanderiteso, qu'cHo
n'aVait aucun droit do lu/rdclumcr du defcn^eur, et que ce clornicr juibUfie I'avoir
payee d qui de droit ; / \

CAnsiddrant qu'il c/t' tobli en preW'que la vitro doit la jllcmandorcsso
r<Sclai[io\lo cofit n'a pa6 6\6 brin^e par lo fait4 la fauto du d«si<Bnde(ir, tiiais bion
par eAito d'un vice dff^onstruclion dela mai^bnloude dont le <i<5fcndeur ne peut
«ftro risponsablc

; Cdhsiddrant que la demandeicsse no pourrait^voir droit & dcs
dommiges- COD trc le d6fendeur pour |a ddtentibn illdgale par co dernier do la

maisonlcn question qu'en autant quo ces domniiigcs seraicnt rda is<5s et constates
contradictoircnient, et que dans TesfiAce aueunii tulle rdclaniat on n'est dtablio,

renvoio les diverscs pretentions do la deinanderesse il rais^ni'de] tout ce quo
dessus. Mais considdrant que lo ddfendcur n'a pas prouvd «v )iri)btenu de la

demandiresse ou de son agent autorisd un nouv^au bail do la dito maison pour
une autije annde «Bom^ter du ler mai couranfi(1880),ct qui^ar suite il est

restd en possession de la dit% maison ou magasin »us ddcrit illegalemcnt aprds le

temps acJBOrdd par la loi pour diSmdnager, depuis l)t> ler mai courant ; «-

Condaimjo le ddfcVdcur Mdlaisser et livrer iila demandercsse, s6us trois

,
jours de la eig,nificati|n du prd^etit jugcmcnt lesi lioux 8U9-ddcri^ en faisant
yaco nette: sinon, et |b dit ddlai expire, sera le dit ddfendcur expujsd des dits
lieux par main de just^; Its bi&ns, meubles et cffatsqui n'y trouverdnt jetes sur
le carreau, et la deuianderesse mise en po^Ssion et jouissancc paisiblo des dits
lieux. EtlaCouf, vtt les prdtention.-f erroneca des d^ux parties, legcondamno
4 payer chacune Icurs frais, condamnaiit iidaumoins Spdcialoment la demandc-
resse d. supporter les frnis d'enqugte occasioniids par I'exaiuen dog tdmoins
Houghton, Macdonald, Tigh et Chester produits patelle, etPhil]biD, McArthur,
H^ycroft, Lee, Baldwin et Sto Marie produits par le defendeur

; «t cdndam'ne lo
defendeur aux frais d'enquete occasionnds pd© I'examen des tdmoins suivants,
savoir : le ddfendeur lui-mgme, MacDonald, Cushing et la demandercsse, et la

Cour rdserve 4 cette derni^re tout recours en dommages que de droit, s'il y a
liiBu, a raison de li ddtontion do la dite proprjdtd sans droit apres I'expiration

, de son bail.",
-" .

iic^ra.Archan^auJt& David for apj^'ttntnrgVLcd :—
II nous semble qu'il y a erreur complete dans ce jugement sur b 16galitd de

la demande inoidente fit surtout sur I'opportunitd et la rdgularitd do son iutro-

m^

;".-f,:V:
y"-\-
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^AidMii'^
Dans 00 oaa onoore, la domnnde /tneidonte pour fitr« maintenuo ftaroit dfi,

DaiM^iiramtii P***" justiflor le Ju^^omont qui ordpnhe I'ozpulHioD, oontenir doH onnoluatonfi 4
M, Cliarlwi. oot cffot, oe qui n'lmt pas, ct oo oaniMSquonoo ollu ost uial fiiiiddo ot duvait fltre

tonvojif. Elle n'a dt^ fornido et produito que pour deoiander doa domiiiii)(et

non dtablis ^ la Cour Icn lui rufuHO, niaia lui aooorde ce qui n^ONt pas demand^ t

rcxpulHion. Cost done aooordor ultra petita et o'ost oil ooDN^quenoe irrdguUer

et ilMgai.

Naus do arojona pna devoii- insiator duvunta^^o |)our fuire trioinphor des

^ni'iiiSi|ies ousai logiquos et auasi olaira, ct noun oHp^rotin, de la purt de ruppclunt,

^ IfttCi^votdiniou ot infiruiation du dit jugoment du 2!Si ruai 1880, aveo d^pons tunt

do ootte Cour quo do la Cuur InfdSrjoure.

' R4M8AT, J., etat<id that Mr. Justioo 3istt6, in the Court below, did not

" approve of tlio procedure adopted by the rofipundent ; biu ho auid that the

appellant himself hud tiiken the incidental demand oa the (Irimpleniont of the

principal action. The whole caw wos before the Court, and wia us con)plete us

if the whole wore incorporated in one demand. lie had therefore grunted the

oonoluaions, putting the appellant out of po-sseaaion. The judgement certainly

• • . met the equities of the cuae, and the Court here did not see any cause for dis-

turbing the deoiflion.* *

Judgmenl confirmed.

Archambault & David, for appellant. -/i

Ritchie dk Ritchie, tqf respondent.
.

'^.

(j. L.M.)

JUDICIAL COMMITTEE OF THE PRIVY COUNCIL, 1874.

"
„.. Uth NOVEMBER, 1874. V.

Preunt : Sia Jauks W. CoLviLi, SiR Barnes Peacock, Sir MoNfague
Smith, Sib Robert P. Collier.

PIERRE QDYON DiT LEMOINB, ipK

, .
y

Appillaht;

./^ f Ann /\

. ^ ° HARPOIN LIONAIS, \'
^ RlSPOHDIKT.

Held :—1. "piat • Coart ot Justice will not give lu *ld to • peraon leeking to set aaide hto own
olenm deed of sale, if it appears that he has acquiesced Id It for yean, lying by, until

by ciroumstancea, and the expenditure of capital, the lubjeot matter of the sale haa

,

" greatly increased In Talue, and new Intereata hare been created In it ' He most as
promptly, or explain the delay.

2. That although their Lordships were of opinion that the deed of sale impeached In this

cause was certainly suspicious, and that there is much In it which tends to throw
doubt on the honesty and good faith of the respondent, yet the subsequent deallngi

with him on the part o( the appellant or his cidant deprlTe him of his right of redress.

The facts and the judgnMht of the Judicial Committee of the Privy Council

appear fully in the, following antes of their Lordships:

—

• '. ^

This is an appeal from a judgment of the Court of Queen's Bench in Lower

Canada, a£Brming a former judgment of the Superior Court, which dismissed the
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On tho 16th of April, 1834, Ilnnrlotto eonrtiyild hor Rhare in thii land to her

brother-in-law, Chaniiliy do Loriiuicr, who will hoiiooforth b« called Loriniier.

On tho 20th of Ootob«r, I tJiU, a partitibn ww roado between th« widow, her

two aoni), and' Lorimicr, iia omignoe of flonriotU'a Hhnre and the repreaentttiT*

of Ilia wife, then a minor. The cflVot of tho " Aote do I'urUxo," wlitoh ia at

pajco 43 of tho record, wna to divide the land into lot*, and to aanign certain

lota to the difTuront Rhnrora nooording to their reapeeti^e intereata in aeveralty.

Oo tho 8tli of April, 18:iB, tho widow aold and <^nvoyud hor nioiefy of the

land, aa aaoertuined by tho partition, to ono Piofsonnuult, u land-jobber or

•peculator, who, by conveyanooH^dutod reMpcotivoly the 2Uth of April, the lat

of iMay, und the 18thof May, 183S, aliio acquired the ahurea of Ooorgo,

PantuWon, und tho LoriniicrH ; and tliUH beo^o tlw/ proprietor of tho whole

plot of land, Hubjt-ot to the licna or privilcgea^f tho fliffurent veadora ia r««KMt
of tho unpaid purohaae-money of their reHpootivu aluirea.

*
..

On the 13th July, 1835, Dame Murj<u<Jrit«^ Roy had tho minforiutro to

contract a Hccond niarrioge, with one Re;^ior, who appoarH on the evidence ofc

both aides to have been a penton of sldnder means and indifferent oharaotor.

The Rottlouiont made in anticipation of/ihla nkarriago was dated the 6th of July,

.

1H36 (page 37), and its, t-fftct Was to miOco the future consorts separate in

estate, excluding all communiry of p^perty, except such as might be implied in

the woi'ds, " Cepeudant lea h6n6&cfya ot/ augmentations appartieodront de plein

droit par uioititf aux ditn futurs dpoux/et leur sortiront nature do propro, etuux
leurs de leur c6td et ligiie rcBpe((tivottient." On ^he day before the execution

ii£ this contract, Madame Margudrite Roy had boon induced to sign certain pro-

missory notes in favor of Bogni/r, which he indorsed to Pinsoouault, who
indorsed them ovor to one 'Di\omm Storrow Brown.

On the 19th of April, 1837/ Brown recovered judgment in two actions on

these notes against Regnicr aiid his wife, for sums amounting togetheih to 452^.'

8t. 4(2. with subsequent interest und costs.
'

'

,

On the 17th April, 1938/one Francis, of Birmingham, recovered judgment
aguTnst Brown, who had then become insolvent, and his partner in a hardware

business, for the sum of 4,(l8b/. 4«. Id. ".'-. '

On tho 4th of April,/l838, Pinsonnault,.h|iving olso become insolvent, and'*'

failed to perf^m. his part of the contract f<>i;.the purohuse of Dame Marguerite

Roy's moUty of the /land at Coteau Buron, she, suing with her husband,

R^nier, obtained a accree for the resiliution of thatsale, and recovered back

her moiety of the land ; and on tho 18th of April, 1838, she compromised t

suit with her children touehing the suocession of Jean Marie Gadieux, andIron

under that oompr^omise ^^oquirod all the rights of resiliation which Gkorgo

Cadicuz and tho Lorimters possessed against Pinsonuault in respect of their

ahures in the same land. . ,

She thus beoam'e again the proprietor of her own moiety of the Coteau Baroo

property, and/ acquired the rights of the unpaid vendors in fths of the other

moiuty ; an'd/fhis state of things continued up to 1844.

In 1844/Murgudritc Roy made a lottery of her moiety of this property, which

ahe dividoa for that purpose into eighteen lots. Id this way she disposed of

:/'""
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I ..rtu^ of I8.U raiiuined in her pimamion.
In the menntimo no Rtepa hn.l be«n taken by Orown or nn. ~.,

4 . «« Armod w.t thU jud,n.ont. I«,„i„r, in-the nnme of Fr.J. \^,execution .K.in»t iJrown, ntt«bhe.l thereunder the iud«...en. .1 1? i V
tr' Ob':' ''r ''r^'"

«'^^ ^ «-""' -'
«- 1 Ht?x:n.t^^^^^184ft obtamod a„ ord.r that he (tt^JKnier) .„d ban.e Mur^uorite CalK-OHheee, «hould e.ch of then, within flfteou d.y«. pay th^S 8^; /with interest oalculutodfVo.n various date, in roduolJ,n ^- rZ .

'
. f

'

non,in..|ly Hu^ ,n Kr.-.nai,,

"-oauouon ol the jud^Muent-dobt

K-nier hnvin,,Mhu. nr(j,,ired the power of trikin- ^,t cxoc-ntinn „ • . ,•

balanee of the 462/. 8.. 4d. In Si, Thirl;
"^'"^'""^'"^ »" P-J' "><»

.a;*., una., ,M i?^!'rru:iL^t"Ct j'rri""'

'

Vested In, the respondent.
"/."egnipr to, and bteame

The respondent havins5thu« acquired thetf^er of' takin., «„

«i T^utvuer, i040, be withdrew this last exeoutinn • «»j i .i

; * Vol. 27, AprU. .

Ull I«IHU(||«,.
ml

Hitr<l»lii 1,1*.
niU«.

'fl

jt^

r
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Pt#rr* nutnii
(111 l^molrKi,

ml
ll»rd»lii IJo-

K

Tliin .IwjJ (p, 38), which wimiti lh« nolnrinl f<|rj»i, luid wn<« noknowMKaJ
bcfi.ro two itotnriim pHblic, ndiir.'.l Murliii nn-l 1.iipi>,,r.>, pur|M>rtu<l to Jw iii.kJo

by Utiiio M irKUiiriU) Hoy, UiiiK .H,.|,i,r.ito fn .•^utu frrtm ho»huxb>in(J, untl«Th«
Binrriauo wiUruoi, but duly nutliorif.! by hitu, OD^ to null and «mi»cy to th^F
Mi|M)tiil«'nt,

—

I''-
''''**'"')-'""i" «»» fb.' ihiity imu TofH forminn P''rt of iho vo.idor'l ori^iotl

niotoiy ill the CflioMU n.iron^r..|K!rry, tWiiuh rnniiiiued iii-4i,r (M>;)^t)Mion ; ; ^

.
Zndly. All tlio clniniM mid ri^htii whkh, by »lrtut> of iho «Miuiiniunt raado^to

h.,.r und. r th« fi.tiiily coiiipmiiii«., Hho p6.«ciw«d, nnd oould aMurt iigninxt the. Iota
m>ld by Goori,'o Cmlicui mid tlio LoriiiiioM to I'iiiiionniiult

:

anily. All the dcbiH and cliijniH niiuiiienited in So>i8dulo A to tho dfiod, buing
thti fuiiiH diu) from thf novenil purohm-ori of lot. imdor th« lottony, oioept Mac
I'l.crwm, Oiino & (.'o , with nil hor ri;{litfl n* unpiiid vendor in roijwct of thoM ^

lofH. The groM» nniounl of ihow debts iind oliiiiiu wuH 3,120/.

Art tho oonnideriition'for thin purcliiiiJo tho roipondoiit uirdortiiok,—
' '

1)4. To p«y to Miirgucrito Roy on her Hepurnto rocoipt (her hu-biind tlioroby
onthoriaiii^ her in thut belmlf) 2,(K)0/. by the followioK iimtiiltuont* : \i».,1iMf.
Hix nioMiliH iirtcr the Mcntonco of rntiUo<ill<iii, which tho purclmsor bound himiclf
to obdiiii at hirt own co«t, and without deluy

; 2!J0/, one yo.ir after tho" date of
such Mnfeneo of r-itiflciition

; BOO/, within cli,'lit yours, c.iloulntod from Iho dnto
of (ho ilccd

;
nnd 500/. in o.ieli /.uljsc<|Ucut yeur untjl tho whole 2,000/. tthould

be.puid, with intoroHt from tho diito of tho deed, piiynblo quarterly/ on ucoount
of which intcrcht tho vendor admitted tho receipt of 30/.

' 2ndly. To pay 100/. to Ud^'iiior, in con»idoratiofi of whatever' rights ho niit;ht
'

bo convoying under (ho deed, ho consenting to hia wife's receipt of the 2,006/.,
and ndmittiiiK tlie receipt by liimulf of thc'lOO/.

3rdly. To Juy to l>uino Josephtu Roy in ezoner«tion of tho vendors, 68/. for
the first, and 60/. for every Bubsequent year during bor life ; rfuoh annuity to
bo payable quarterly.

' '

4thly. To pay and satisfy within two mouths after obtaining the judgment of
ruiiticaiioo, kud in diBchurgo oj' the vendors, all the debts enumeratod in 8ohodule
M to the deed. The gross amount of these was 1,885/. 16».*4(/., but they
included 760/., the alleged amount of Brown'sJudgment debts, with tlie interest
duo thereon, which wus entered as then due to Frunois; and M. Beuudry's bill
ofcosts, amounting to 110/.

6thly. To pay for the vendor, and in dtsohargo of the Loriniiers, certain
daims which " MM. les Kccl^hiHtiques du S<$i4inaire Seigneurs de I'lsle de
Montreal" and the Sisters of the H6tel Dieu de Montr«al,-hod against tho
Lorimiers, under certain assignments made on or about the 6th of October, 1835;
and the 2nd of November, 1835, to the amount of 100/. ; it being provided that
If these claims should exceed that aum, the l>urohaser should pay the excess on

Vicoount of the interest coming from him to the vendor^ and thkt if they should
fall short of 100/., h^ should pay the differenpe to Dinifl'Margueiito Roy.

The deed conlainedKb stipulation empowering the respondent to commute the
inure of the lota sold to' him, whiohfBem to have beea subject to certain

\ \.
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.cjKnlorUI right*, tht Mndor brn#,tr Mmtrlfto #.,ift, ^i

~—-~- *
'

'
'

r.|«7 to (ha puroluwr what l.« «
*;pr''^»« '•iry H.« oomtimtntior,, „«<! lo J^T*'".;"-'

in .Schedule I. ,0 call ., ZZon K^^Tl ""'"' •'""' ^""^' ' ' "«« '

l-n .aid undo, .1J cltj wU^^ V -

of the »«nUor, the reinondont .I.»l , . . '
'' ^^ " "'"»'"' '" '•"""

which h..d been recovered tjn.t I iu, bv (W «/ ^ ""^ "'" "''""'' ''•''• •^^'••

remarked thur, by anchor d^J^^t. 30^h 'f f T "'"""•
-'' '" '» ^'

b.'cn a «3ttloa.c„» of occounJlllJ^ J .'^
5^°'°'^:' .'^« (P' 63). there had '

Da«.e Marguerite R.,yrrjt^iro„t':;r'"' '•" "'''•"'" <>- -'^e/aod

,. j;^
by ehe 8o„.';:.ariaU ^^C^^^^^^^^^ ««-.*

.

Danio Mai^nierito «oy Hon™, »i.„ . v ^ ^'"'' '"'^ *^*"' "Muuied by
i-H« co„.r.,et.«. w^hir:^:::;:ttL^^^^^^^ -
•>.pulut«,„ai„

f-voutofDameMarKuoriWl^v T "'"'' ""' '" '''°«'

paj-blo by the rcporident.
"^'^'''''^^ •"•<«<> ^ .well the conaideration

declared that R^gnier hid nlr „t f ' "
.

^ ^ "''°'"""' '*"''''^ '* '''"'

wa.ad.ni.ted ^\l. :'Z^^^' ^^^^1^^^^^^^^
^

nJ.ioh he had eonsented th the 8al« L! . .

*""* oonaideration for /"

thereby admitted of the reswndLit T "'!\^'"'"""". »>"» tha undertaTHnK '

«he transaction in e,!!,Si *
"^ "'' '''«'"" ^''« «''-"«« P'o^^ 0^ .

'

^^-i^:t:iit::rt::JS?:r^^^'''" ^ce,e.bodie;,„ l
whatgronnde. if any, DarMilefrR ""r**

''^ """"'^

or to considrrCtoTy def^SArot^ "'?""' ^'^'^^ '^ -^^^-^
^

»«iid for aeveral year
' ^hat at^l';'Tf;*"

»>^ ''•"•«•> ^e respondent -

•PpeiLnt .ought to'a,t ^i'Z^^''X{^J:''V'': '^^ ^^''^^^^
b«..dly atated to be fraud, the n. urT^'f .J^^^ fS,!'

'«••
Z^'^-^- -^ be .

.'\t

•^.."
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Ik'fi.re uoing furtlicr, it will be well to «Mniiid«r how thoao poiiiU han bc«a
dcult with ill iho CourU below. Mr. JuMtioe Monk in the Superior Court, and
thrco of tkn juJKeM in the Court of Queon'ii Bench, hehljthat the uppellant had
fuikd to CBtubliah " l^aion ; " and that ho had alao failed t^^ove any,fraud upon
wliicli Miirj.'uoiiic tt^iy or her heira could have oet ^»ide l^oontraot. The two-
<li»ciilioiit Judgojt of the Court of Qucun'a JJoiiclk held tlftit fmud vitiating the -

ooiitruot had been eatubliahcd, and that the appeHant waa entitled to take a'dran-

titiTQ of it, l^'ut dt-elinod to find that " l^ion,;' had been establiahed. There ia,

th.rcforo, no finding iii the appollunt'a favois4)n the question of " Id.sion'; " and
on thu quuBtion of fraud lie has four iadg/ii againat him, and but two in bia
fiivor. ^ '

..
- • > - - '

,

It is right, however, to observe, that the value of* Mr. Justice Monk'a judg-
ment is considerably diuiiuirihed by the error into which he sootus to have fallen

toiuhiuj; the legal relations of Udj^ier and his wifcl ilis^haw (as appeurn more
clearly from the " oonHidorationa " «if his formal judgment at p. 3lh»ftTle'

limn from the rcaHons for that judgment at p. 646) was, that a partial commu-
nity existed between the husband and wife ; that some of the property sold, and,
in particular, the righU aguinst Pinsoiinault which had been assigned to Damo
Miirguerite Koy by. the Loriniicrs, had fallen into and become part of that com-
niuuiiy; und that this consideration justified and supported the eountdr-lotter

of ihe 30ih of November, 1846. But, upon tlys point, Mr. Justice Badgley, for

t!ie reasons ffiliy stated in 'his judgment, and apparently with the C9nourreuco
of all the judges of the Court of Queen's Bench, oamo to the oonoiusron that the

allugcd partial community between Marguerite Roy and het Wsband had no
existence in iiict or in law. oAnd that this is the true coii/truction of the mnr-
riiigo contract wAs not disputed by the learned counsel fo/the respondent at the

bar. ^

Their Lordships may at once dispose of the question of '• Msion," as dtstinct

from fraud, by saying, that they are pot disposed to dissent from the finding of

the Canadian Courts on that point. To ascertain the real value in 1846 of
property, which it is admitted on )ill hands has since risen enormously in value,

would obviouHly be very difficult, and Mr. Justice Monk was possibly right when
he observed: " It may be said with oonfidenoe, that the property was worth

uiure than the price agreed to be paid ; but how much more, or whether it Was
worth twice as much, it is impossible to say. In fact, ' Msion,' as a distinct

ground for setting aside the sale, was almost abandoned by the appellant's ooua-

eel in the Comt of Queen's Bench." (See his Factum, at p. 646 of the Bccord.)

The questioiMif frasd is more oomplioated and difficult of solution.

The Case premnted'^D tlie part of the appellant in the Court of Queen's

JScnoh and before their Lordships is, perhaps, moat succinctly and neatly

• c«p]re8sed iii the aide Factum of Multre Barnard, at p. 598 of the re<terd. It

; is there said'— ' / '~'< "4. •'•'
,T~ '

/'^ ""•

y The faets alleged by the appellant mtty be summed up, as follows :—
Ist. The respondent in orj^or to possess himself of th$ jiroperty of Madame

EiSgnier, viz., Uie debts duo to her, and the lands d^ribed in the bill of sale,
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"

Jrdlj, Not oontvnl with bu?inir thua oh»j.!«-j .i.
»

fc« than hall- iu, value, u„d p
'

J, . lot dl !.'*"'^"^ '"'' » P"*'^ "»«''»

buying th. debt for the JJZo:^J'Z'^ "^'"-^ »>^

tecre., (o c.u«o .be proportj of Al^dume rI"! '. u ^ ""*"' "'^ * ''™udu!ent
of hi. wife, .o th.t the^orLr hi, Zeft^^^ '"'^»'" "-^
«.oney. except the 30/. paid down-and „ ,Z f ,

' /'?''"« "' •»•« P""h-~
H wa. the intcntioo of .he n»po dent Jro! the U ''" ""'^ '"''"''^ »"«»

without pacing the price.
"** '^""""8 *« «»''«° the property

The fir8t of these heads turns chiefly on the effiJiSf' !,the respondent and R,Junier. which is L...iL^9K 8'««'n«nt between
letter of the 3rd of Nove„.b;r lt« ' ^''^" '»"""''"' ^^ »"« ^-ufiter- ^ .

According to the law of Lowppp,.n»J. r j, '*•"*•
>

^'^''

MarK^.ri.e J,.y eould not Z^'; Vtrll^^^
'he Custom of ft.|, Da.e

.pccial sanction of l.or husband, of i hat wor 7 ' " ^""^''' "''''«"* *»>«

.ano.ion of a Court of Justice • aud her .!
"'"'"^"^ '^'''"'^*'' «'"'«"^ t^o

ch..„gan, ,,,h,,^p.r^^^^^^^^^ ,

to be established by the-authorities cUcd in tl.lp cT P'^P"""'"" «>em

pp. 622 and 623 of the Bccord) N^r^ "'" ''^ **"'""* ^"""'d («o

,

Court of Queen's Benchtr^^^^e^ ZTn''' "^ •'"P"«"«'' -'»''» ^
"^

thi. purtof the ca«, upon the Si 1 1^ ""*^ '"" <'«f«»'°« <»i '

erroneoudy,a, now app^, ^„r^'^j^r^-^ j;^'«h ^

Howvthen,do the^dgJ. of i:^ t^Ze^^r T' t^^'''-
.

*«vor of the respondent n.eet this part of the .Z? ^h
""* ^'"'^'^ '"

found .D Mr Justice Badgley'sjudleDt an' ITlJl"" ""^'"' ""''^^
After setting out the subLnCofthe l'^. /. * ^PP'*"*"'"' ««""<»•

on to say.— -'''*
T"'"*"'***?.''' the learned judge goes

" Now it is manifest that the soIa oh5«.»J «r tu . ^
i».a.oveable private property oiZ^Zi ""J^-

''™ '**« "^^e^nd
«l.«re,nor right. .„d that he wlVcrs^'?

^' !"
**""'' ^^«"'»' »"«» "«hW;

%.l -..forn^ity only, to valiZ raCionThe^ ' '^ '^ '"^ ^"^ ^^^ ^^
otherwise was of no moment but J.?„T K m »'»»»*«Afe His consijnt

-g juclicial sanction frtrl^^^^^^^^^^^^
refused to bicome a party to thTl l L °«"««"''»»' oontract, had he
I^oier and his wife wCLVl^:^^^^^^^^^^
connected for their material interest., 7^1 Z I 7^' ^"' '^'"^'"^ "^'-^ - -^
or »uthori,ation for her alienation of h!! • »/ "'"""* "^ ''" «»»««»»
her, the consideration ofteI w [ ^or Zt^"' ,

^"^ ^.r^P*^*^ -'d was
di-charge of her fndebtedness undZ the Jl-^T."'

'^'"^' ""*' "«'' •"•^ i«

«deration of 2,000/. As be^I hen^rf .Tt^'
''^.''"'^^o^ her money con-

complete and perfect bv tlHot^!T °"" '^' ^"''*°* «^ «J« waa. I-
.

DJ JM^ .cpBsensual agreement* between them, .nd th"

4/
/'.

'\»f«'
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altcged fiirtlior oonNiderutioo to K(<{<(uior or 100/. montioiiod io the doed, tor

as arierwardH n-rvrrud to by tlio oootro-lottro of 3rd Novuiulwr, woa a

conNideruticin botwecn Lioiiuin and I{«$;^nior, in wMoh ^hn liud nuithor part nor

inturcat, whether tho ooiiHidcrution wua llie 100/. of thu duod, or the alleged

oonsidoHtlon of the contre-lcttrc.

"jTlio appreciation, therefore, by Linnoin and R^gnier, of tho ncocMHity for or

of thi^ preoUe value of H^Knicr'a coufont to tho deed of sale, in which nione hia

eonseut figur()«*, is not within thia ooiitroveray between Liontiii and Ucgnicr'fi

lirifc, which solely qituationa her uocscnt to the aale, and eiinnot itpply to or affect

]{li5gnicr'8 coniicnt, itt itaolf which he haa not denied anywhere in the rcoord, nor

aulhoriicd Lonioino to deny or ° quoMtion for him. At tlio utmoHt, the atipula

tions of the contre-leUro of tlio 3rd of November only exhibit IW^rnier'a oaJute-

DcaaXor hia oWn odvuntagc, not against bis wife or her property, whiob she had

voluntarily passed fren» herwlf to Lionuix, by tho deed of huIo for a Hutiafuctory

consideration to herself, but against Lionais^ us the iiurohascr from her of that

property, tlion no longer hers, but Lionais', and to Imvu effect only after the

full completion by Lionais of all the executory ngroementH of tho deed of tmlo

ond contro-lctire of yOlh October, 1 8*46, and probably only alter long years

froiu that dulo, iiud curtainly aibur Jionvy outlay and adviiiicu by Lionnis. It

iH uia!>ifofit, thitt tho Htipulationimfy Lionais and li^gnier of their contre-lottre

were apart from and independent of thdse of the deed of sale in her favour

;

that they cipressly rolerrcH to Regnicr's consent to the deed of sale alone, the

words of the contrc-lettre being ' the true oonMiderntion for his consent to the

deed of sale ;
' that these words arc restrictive and explicit, and manifcHtly neither

caused nor contemplated any interference with the deed of sale, nor any loss or

diminution to her of considerations or rights therefrom, but, on tho contrary,

confirmed botl\ in their integrity, by only allowing operative effect to the agree-

ment of the November eoutre-lettre, after her claims had been fully liquidated

and discharged.

" Under these circumstances slie had nointere^ in those stipulations botwceo

Lionais and Rdgnier, the more so as no stipulations mode by them without her

consent could possibly affect or jeopardise her righta under the deed. Moreover,

Begnier was quite free and competent to contract for his own advantage witb

Lionais or with any one else, if be did not detriment his wife or her separate

property, and afthe could not control her husband's private bargains, she could

liave no resolutory rights over his agreement with Lionais, or over the property

of the latter under the contn-lattre, any more than she could have had ovei^ Ihe^^

100/. stipulated in the deed of sale, which she did not dispute."

To their Lordships this reasoning is eminently unsatisfactory. It treats

the two transactions as separate and independent of each other ; the^eed of

October as effecting a complete transfer of Dame Marguerite Boy's property to

the respondent ; the counter-letter of November as a subsequent and indepen-

dent dealing by the respondent with the property which he had previously

acquired. But this is inconsistent with the admissions of the parties thenselves..

The cQunter-letter, though executed a few days later than the deed, expressly

\
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ffamnaMk htn rcoeifcd, ocUid ia thin traniitotion. Her adrMnte ami attorn«T. it i»

admitted, on both iidea aod by liimwir, waa M. Ubnid B.mudrj, who wa*'
cxamined aa a witneaa in the ciuw. It oannot be anid thnt hia oiamioation
(R.;cord, p. 274), tulten,"MO doubt, ntany yaara aftor the trnnaaction, throw*
much light upon it, or tenda to oaUbliah iu r«%ularii7 or fuirnciw. On the other
hand, headniiu that bo ia now, in aome aort, a partinan of ilia ^pondont, ond hna
aided him in bia dercnoo in thia auit ; that lie was retaindKund inntrueUid

rather by Rognior than by hia wife ; that the propoHal for the pur^i|ao oaino to
liim directly from tlio reapondent, and waa aubmittod through him to Djnio
Marnjuoritc Roy ; and that he acted in at looatono of theaeiiuren of hia oliont'a

property under PranciB''a judgment, aa the udvooito of the Hoiaor, a oiroum-

•tunoo which he wholly fuila to explain. Mr. JuHice Monk, too, findu thut ho
alao drew the counter-letter (p. 64G), His bill of oonta (p. 158), of which the
greater port wua paid under the deed of the respondent, ia «>ntircly made out
againat Jtcgnior , and every thing pointa to the conclusion tliuthe wai aubitun-

tiolly inatruoted by, and acting for, R«$gnier, in thia buxineHH. Mr, Juatiae

Monk BDggoata that Duma 31arguerite Roy had alw tlio indupcnJent advice of
her Bon-in-luw. Lorimier; and layH«tr.«« upon his Htntoim'ut tlmt two proposed
draftM of the deed of anlo wtir« xlicwn by liim in M"smi->i. Pellelicr ui.il Bourrefc

(R-*;or'Vj„ 2o9.) But there ii* really nothing to Nhow that tho'<o gcntlom"n
over gave Marguerite Roy any advice in tlio mutter, or aaw the drafts, cxeept

for tlie purpose, suggested by Lnrimier. Nor is it likely that they would have
interfered between M. Boaudry (a person of position and considerktion in bia pro-

fession) and hia ostensible client. As for Lorimier, ho appears, at that tiiiiu, to

have been in diflBeullics, and hardly a free agent in the matter. His connootinn

with the lady cannot bo taken to supply thc-want of the independent aid and
profcHsional odvioc which M. Benudry was bound, and failed, to give her.

On the whole their Lordships, without giving madi weight to the oral testi-

mony of Lorimier, which nny be open to the objections takort^ to it in tke courts

below; but relying oo'the conduct of Rognior and the respondent, aa proved by
authentic acts; and to tira unsatisfactory character of jthe testimony, both of t(i»

respondent and of M. Beau'dry, in explanation of thoeo acts; are constrained to

say that the transaction of October, 1846, was one which, upon a suit brought

in proper time, Dame Marguerite Roy night auocessfuUy have impeached, ii^no

better evidence in support of it than that now forthcoming had been produced.

They have hitherto excluded from oonsiduration the third ri$unU of Mr. Bar-

nard, because that in founded on matters subsequent to the exeontion of the

deed ; mutters wfcioh, even if they afford some evidence of the imputed oon-

•piraoy between the respondent and Regnier^(o get the property without paying

for it, also affoi'd evidence of the acts of ratification relied upon by the respon-

dent, and are, moreover, capable of being treated as Mparate transaotions, to be

inquired int0 on their own merits. :^

Ti>e following is the history of the subsequent dealings between the jretipon-

dent and X)ume Marguerite Roy.



:;^^!^}^j^fOH^i^^ PR,,y ^^^-^^ ^^^^

\

Schedule (B). Th. itiZi :rh:;„„^.:?: D ?° ':•"" ""'p'^-"* '-

K.t.l..a..nt of the matter- which were tl^rr . ^7 •^"*''''"" '*"^' '"* »«'«

. d».o wilh th«dood. were ior«IvedIn ihl^
'^"": "'" """"'•''"'^r of^Tw

It would -pp.-r;h:tr:t ; :;;s:; :;
"^

i^-
'"-'''^ '^»«<'-

the .enure of the pur«h»«ed landV L J^ • ' u
"'P*"*''""' ^-d commuted

.nd ,h..t 11.0 pro.;,r.bi; lie,, which' th Taw Iv 'to him f '.kI
° "'»/'"^'" ''"-•

bro.l.oMn.|«w to hi, wife, who i, Jarato iu JZZl I A '"'**'' ^^
*«Dde of .hi« in the F..ctum of tU J^i . ^ "°^ A 8*^ ''••' "
.B«t,heo„fr,.„c,.i.emea: ;:„, r^r^^^^^^^^ ";• -/<>« t^i- -Ppe.!.

by tho Seed. Tho law m-.t««X ,1' ^""'"•np'-'^d/and provided for

to tl.c present qucHtion. and iljca .able ! ^> '•T?M^•"''• '^ """«""»

to which «hc Is a party.
""*^""''"'''" "* •"' ««« only^i^poached in . .uit

-< ground that l)...:;MarJ, t 'r;!1 d^^aiT^^^^^^ "l'' r'""«' ^"^ »»>«

not duly a„,|,„ri.,d tol. eu.e^^'dtd II jr""' "jT * •'^''«^' '"
(p. 343) to ln.v., appeared t., tl.ir!,,*? 4 T'"' ""'* '"» ''^^ "™ "«!<»

o .r^Civo sta.ut., ,f thedelcct in ,. ,mT fThnf
"""'' ^ "•'•'" "^ * "»''>

Lorl,„ier. in hi; evidence (p m^^^^^
It i- suggested by

pondont wi,i: a fiaudulon, .VenPind n IlTrr ''"" ''""«''* ''^ "'*«'*

• g.t tho land wiihout payi„«'the Jeo L '. ^* '"^ "*"'•* «"»»'« hi" to

• poet of the e..rra..ehis'S If^L^IT ""[ V"" "'"^ "" '* '" "-
^a^ such a contrivance could laHlvle" H^ ."'''''

n" " ""^^ P'^**'"'^""'^ '»

I>««.e Margnd.ite Roy thenirHV"*^- ^"' i* « certain tba*

-

-ount of tho 2.00U, dTth?n d ^L He'^^^^^^^ T'' '"^'"^
gave the respondent a nroionffation „f H !

"""
""f

''' ^'"^'^ M:.i]gucrito Roy
to the 26th of iune 185^ She . ll T^ ^"" ^'"^ ''""° ""» <»-»«. '«
on certain of the lot', vt she mi':trn Tf ^ S'^"^ «"«»'Other.right.

-le, have sued for its resiii,. 7u-5 ^.e
'

i'l '1 '" ?' *" ""^ -«'^« ""^

vendor. There is no expla,.ation !?.•/*•'' P"'''*^^' *'*'» ""P«'d

ii-vebeen incumbent out I/bJ L;!""'';"'' ^J''''
'^ ''""''^ '^''''-'^

.bis appare e eonarmation of ;.?o:i^„?::l^^^^^^^ '" ''''
""'V^ «P'-*-

•

from Ihe respondent. This piled rr..loillv7h
"^ ~'"' "» ''«'

onderherhusband'BinflueL.butdvTjyT£ .„?'"'"
nation of the transaction.

*"''''?'"J' *" '»"^ ••"*» wne further oonfir.

-ft

:f;^-

-^
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Before thit, liowever, and on the 2fltli of JunJ[ 1849 (p. 4M), a

wn« bIno cioculod between tlio Loiirni.rn niiij l\mc Jooupluu If.j

18^4.

long drnil

on tlio one

•l«'W«'nt ii»
•ido, and tho rmpondont on t(ie o»Ii.t. It in in the niiti»ni_xi{; ii V,

ro«|Hrct of the olaini* of tlio three f.irniir jHTMmn, imdiir tfio .I.-.mI „(•

October, 184tJ, and tho counter-letter of tlio Hnnmdate, though, like iiuwt of llio

•cttlcinonti to bo found in thin record, not of a flnal chamoior.
On tho Kouie day Daiuo M«rKU«rito Itoy oxcoutod nnotlicr died, by n hich aho on-

iigncd ccrtiin other renti lo the rv^pondont, in connidoration of whut lin I boon dono
by hiiu in relieving hor from Honie of tho obllKutiona aho hud incur -oil toward*
the Loriinicra; and by tho limt elauHc of tho dcod (p. 204) kIio CMpec idly ratified
and confirmed tho nolo of tho 30ih of October, 1848.

Thoro wore aim hooio diMtin^t tranauotiona between tho rcapo'adenL nnd hfimo
Marguerite Roy in rcupcct of tho ovinia of Louia Murtc.u ns o.•M^iolluairoof tho
riRhtaof Pantalt<oo Cndieui, and of aome dealinga with Ovido Illaic, in which
fruud ia imputed by the parliea to tho rcapondont. It i>t difficult to ui M-avel thoiii

aa tliif*, and

of tho dco<i

^
It ia Buffioicnt to say that their morita cannot be tried in hueh a null

V**>nfc they wguld at nioNt go to tho quoNtjon whothcr tho Htipnlutiona „ „vv,
had been duly carried into effect ; not to that whether it «huuld be set ohide oJ
the ground of fraud.

There aro occaaionni nppearanoea (»f ll<^^nior upon tho noone. On
July, 1850, ho tran«fcrred to I'iorro Moreau (appiircntly ihc Ijrothir-in-liw /of
the rcapondent) hia righta under the contre-lettro of tho 3rd N.ivembsr, 1846 (p.
170). On tho llth of November} 1860, ho rovokid (us far as \L could) (by
notarial act the authority ho had given to hix wife to reeuivo the purihaac rooJey
of the lota sold (alleging it to belong to him); and on the Uthfcaused ii»
revocation to be solemnly notified to her. And on tho «aiuo 1 1th xNovembor be,
by another deed, transferred 1,000/. and intoreat, bciu^' half tJ oumandCg
purchase money, to one Eugdne Jouelte, who is admitted by ths respondcn*
(sec p. B43)to hu*o been u prite-nom. These octa, however, except aa gefaeral
evidence of dishonesty, do not affect the case.

The most material of tho subsequent lyanauutions is that which relatea/fo the
alleged satisfaction of the 2,000/., payable «> Dame Marguerite lUy yialicr the
deed, of which it is odniitted she has dirwtly received only 30/. 7
On the Slstof Anarch, 1853. Dum6 Mar|!;trei'ito Hoy Uransferred dl /er right*

against tho re8pondent,in respect of |he 2,000/. (.suhject to a reseriration aa to a
sum of 760/., which was to abide eho resi^Kof some legal proceed nga) to Jeao.
Bapiiste Lionois, the resgpndent's brother }.. who afterwards trinsferred ths
benefit of this transfer to the respondent's wife, for whom he wia probably a
mere ^e<c-no7re.

It does not appear that any consideration was received by her lor this; but,
her Bon-in-law, Lbrimier, in his evidence (p. 270), atates that'thir cession wo»
made at liis instance, and in order to effect a transaclion of even dale whereby
(seo p. 614) he in his own right and that of his wife/afid al80.flB £%nce with
her ofthe rights of Josephta XJoy, transferted to th/same Jean Bapiiste Lioaais-

k
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The n.clum or tl.o np,K>i:«„i co...,..oU .!,«« tr«.,'.rerH with . c^mplJoi^.,! Ud

"^^

gut 0.. «rl...Ko«t of a.uit«f I>up|„..U .. f,i„„,,,. .Jle^j „ ^^^ ZntulZ'*«.! . n.M.0 of Cuounury, of wWch it I. difficult ,a flj. 0107
'*"""""?*.'••

But ,f ,t ho ;jr,.nre,| th.t thi, .ran«,.otion, coriuinlj «i..picio«« «m r..ll.

. . '

'"^ "' onn.roo the puymont of the unoaiJ niir.il.i.» ' "•

It need o,.ly I,* „,l.l..,l that, nftor a «^bat fire at MontroaJ. in 1S5'> ,ho land.b<'canm vnrv vin.ik). iv,. i -i i-
->..»• u..*, m i-iu^, ino lana

OKperLbv,!
"-^ •''"''''"«

P"'-P""«». -nd that largo .u„.a huvo been

llZnT
' '"''"^ ""'^ ^'"'"'^ "K"'"" ^he respondent to tho appellantll<5^ or (who He..uM ,.. have been faithless to all parties joining in the tTn er

.

ilevicvviMg these «uhsc..,,.ont transaction,, their Lordship, are of opinion uiiiT
•

though .lK.re,.„.uchi,. them which tendMo throw additionorsuZln on

!h Td'"" l^"''''"'V^'
''-^-P-J-'; -rarfro. -tro ;u g thr^ht of D,nnc .M,.r,uor.to ifoy ,o.et .mid.'^tho deed of ,ale by .udfWit af th

y are, ,f unexpi:..„cd, absolutely iueon.si«tent with tho'contlluLe of ha;r.^ht,
.,. volv.,.K. - they do, rcpcuted ..tiflcntion, of tho deed. TlT action w«

t on. But th..t loos not in s.,ch a 8uit relieve a party from the Xsoquouoe, of^.s own ne,« or laches. A Court of Justice wHl not give itZdT.Zl^
qu.cscod in .t for years, ly.ng by, until by cirouoistancw, and ^e exDendit.,r« ^f

s;: ;: ::''r

^

'''\ ."^•''•--^ '-«-.iy increLdX :ztd r;
Wh tCrZ 1 ""''''

"J" "" '"""* ""« P^^P*'^' / «P'-- 'he deLyWhether Dame Marguerite Roy, ifuHvo and the plaintifr in the suit o„™U

J^^e
would have done «>, „n.| certainly „o ,ach intendmi oflght to be made inJuror of a person in the position of the appellant. Upon the whole LnillUrdy, though dissenting fVom much ofdie reasoniJ^ of the^e^Jfct^' ^

-urred m the Judgment under appeal, are of opinio::^hat tb<; w^^ ^^.H!; I

. r '
l

: yi\

i.
' (

»
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rrn^^rr:: «""'7. "f" «»»• •'!<»'•' bdbr. tUm. to (h« «m«,l«U th.t MtrguArU, R.y
•t^r u. «7''* •»«» "l^ <M. •eti<m WW bwggkr. .nd in .n -ci.* lik. Ibi., |,.vc wc^^ fully 'ucd to .«lMi,|««h«M|«onfi40. •

VTO^rrnw-

.k"""!'^.'"*
'''*/' ''""^-*'*r-" «pi"S-.. «»l. u««W.«ry for M,«« ,o e«„.id«r

h« ob)«, ion. rtj-d on boh.lf of tho .p,H.IU..| to tl„ •ppl.oat.ao to hb. of

•II in.ap«r.bl« objection,, ihrj .ho«ld h.t. .l„.oght th.t >h« pl«. .ffordod th«

MtltW Th# ciiteno. lo th.«Hl. of .!,• p,o,l.lon.on «hiol. th.t pi., i.
founded .how. that if ih. Uw ofC.«.d. p«r,nll..lt do« not f.m, .u«h Trtn..
•ction. u th.( b, which the .ppolUnt bco.m. .h. purolm,«r of l).n,. M.rg«<,lu

Il;^i7 n/f T^Pondeof. conduct loathe.. tr,„«c.i„n.bj Hunting
«ich relief But ihej could not do h> con.i.,cntl, wiib wh.t i. of f.r hiRber im.
portancr th.n the m.rh.of .he p.r.ie. in ,hi. p,rHcuI,.r oa«., ,i.., the .ub...ntl.l

Jnhl.t'nd ' *• "^'^'""^ ""«'* *" '^ ^'"•'"'^ •" d.t.r«.ining .uif

Tbejr n.tt.t therefore hu'S.blj .d,|.k Her M.jcy to .fflrm ,h. Judgnient
under Appc.l, .„d to d..n,i« .he Appo.l. In .0 ordinary e.^ the co... Z»\if Jlow tb. re»ult

;
but their Lord.hlp.. con.idoring thri pc«..ii,.r oircum.t.ncc,

of th, ca«. and th. tIcw thay h.T, ..ken of the». b.vf. Bot without doubt, •

come to the conclu.iOD th.t e.cb p.r.y .hould benr bi, own or,... of (hi. Appcll

(j.j M) • " ' A|»pe»l diamiwcd.

SUPERIOR COURT.
I, . •

,

MONTREAL, 3«th MAY, 1883.

Cot^am TonRANOE, J. '

.

,' No. 41.

Beynemun V8. Davi$.,

H.U,
'"^•»«f

P'«ta''ff. who h« n.,MJ. option of . Jury .rUJ b, bl. d«l«.Uon. .«»ot wUb.ar»w It wtthout tho ooii»eiit of the tdvtrM party. " «">•. «mboi wu»-

The pl.intiff had made option of . jury trial by hi. declaration, .. hi. riirhi
wa., .nd-.«ue wa. joined .ccordingly. He now Ibade motion that hi. optioa
be cancelled, leaving to defendant the ..«,• option if ho chow to avaU Itimaeir

Feb CCRIAK.--Thi. opUon once mnde wa. binding on tbo other .ideland
should not be withdrawn or annulled without the oouMnt of the other aide

The Court refuw. the motion.

AtvaUr, for plaintiff.

W. .& iTerr, QC, for defendant

(J.K.)

s'^

X
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«UP1RI0R COURT. 1 WW.

»IWHTH8i;B0H.ti^MAr, IIMl-

Coram Bdoiaman. J.

*^-Trc^r/:rr;:;;.r;r.t;\r7'"^^^ •

/ T'^nr Tr...«r-r -h.-. ,«.,..,to. illuZ^Z\^^1? T"^*
"^ •«•"""• »' •

.-til >b. fourth d„ of p13 ,m, r"";"
" "''"°"' "< "">* •• "*

Her. wu .ro.t«l iw, iluiZ^^u ' " """'•'1»I"J — mH., .nd

H....o„ .n4Th« ;"."xtf R .^'",;:;!:T uL''
"" """""'• "^

Superintendent w.'dlT; V ^^^^^^^ ^^^
'"^

h"*""""'^"
'' ""'

dcTendunt audited H«.«.«, »i,
P™'"*f *'{ ''"' »« '""'° '»>o 'woountfl of the

.«..ww,:^;.T4i • "'"';• "«"*»j|' ««««"« .or ..1...;

1 •«



,«•>

'• -

lit

-*%-
WUPRIIIOR COURT. 11189.

•nd OwUr^ him to iK.. J,»«ul.., .„4 ,« b, .n.M„«Kj in . .«• of 1617 d?

p op.,„»_»K.l.,«, ,h»l ««j h.,i \mn, whioh .W. ,.o. .pp,„r. Th, „.«

^.d!'.;
.'.'•'""*' '" ''*"""""' «*«"-""o". •»«.» the, I.., ,,J7.:

0« pUlntiff. ,„, deoi-lcj ,o .u« f„r lh«ir ,l.„r«. which ihay oould „„t do

to nl.iniiir. -i.L: . . ^T*"**P *"•>«'» •"««, »h«r iMinfmcl

'Lun ! H .

"""."?• "'• "•'"" '""°'' '•'"•"»"'•' ««"'•' «'«'•" 1" »l'u

ill f .

'""' '""'• *"''"'"" *'" •"••'" "' ""i'^J li. Ul.d.r

d .ttni; V'" ""T"
''"'""^ "'""'"^^

" ^ p'-''ff-' «'- -d*i«J«iit cooA„nti«d to ptjr |2flft.8H for Buoh «h«re.

The .ction i. purol/*rtd .imply to cnforoo fhat m^ntonco, .ho conolu.ion. mIc
... and „o«n„K more, „„d o, .^unl ooo«.i„„. I« tho dool^ntion It Ltr.th.t .ntenoeuanj, m to tho nutfr. thcrol.. .Ijadioated upon it' wl

2^ "3;
the dcioKat.. .«d to ,„.ko hU .cti„„ «,' ,wl,i.od by ,he Hul Z-

nnl, or rathor porhap. of .„ arbitration award, and a «<.2u^,,Mo«ti."h ill

to formally and oonolua.vHy adjudioato upon tho liability of the defendant
The defendant by a don.urrcr rai«,. that .,uo.tion, a'nd further ur^o, that the

he t 0,0 tho defendant had ce«.M)d to be an offieor aubject i„ „ny manZ to h .

::ttZhThi Tf z 'T' '' vif
'•• ^- «"'"i

' -^.o^riort^^:

!L1 .

" ? """ ""' '"'^'"
'
"'* «»'« Juri-.die.lon of tho Suporio-teMcnt In any event could not apply a, bdtwe^n a then non..xi.t„„t CorporTtrn.nd a per«,n who never wa. tho o^eer of alchCorpor..tk.n afte ire^ t.U>n.«;tha^Uw..noteompe.e„tto the Sup^rtJtendL to annul a dil 1

I't :;?h
"7 '' ;»'\^;:""~- -^-^^ '<»o«><l o..ly bo made by ItlZtent tribunal, with tho Township :Comrt>i«aioi,er» «, cause L LT,

not b^ made l.abl. to two of m«re .uitafor tho ..me debt, and tLt «

\



r -^\

•uPiRfon. COURT, im.
Ill

...1 ihMiMi,. ,„ ,h. .„ M.„wXtaVixId:"'J tr
"^ '"—" " """" ••'"

wlM«h h. «««.„H j„rl..Li.,„ .. , V 'i'r '

'*"' ""* "- •*•" '•" ""«'•'

On Lin, .» .. ifl „f It ; 1 : "T
"""• *' ''"'• •"• «• "- '^

written dockr ion ,o hThuZ V .
%'^'" '^' "" "* '•^' " "' '- "-« «' •

Ho^retarj-Trlarc .h.t . h! i ' " 'i"'"""
"' ^'"' "~'?""'" "^ "'• -''

•bundonod hi, ,7^ .
'1

. n .

'^'"""*;J'-T"»''«-' "h" '^ »» office or ha.

' -iecou,d;.„tjt.dt:it;z'''"* "" "'•'-' -^ '"«•"-'"« w-ioh

- looking .triZ'whi,rf.
7;''-""»l«'l "- P-vid.,.l by iuw

; but on

•herein |„ orClZri I.v 7: u°
"" P'*'* '^ "" •*""'"'"*'"". "• '" •'"••«»

diction I fl ; ht i,7 .r;?^" 'T
">« -»perin.c»dcnt ..u.«ed juri.

~ ^
Coderr^, T. A„oW^ pLZ at,T ''"" '"'""' P'*^""'^ ^^ J- »•

C^^derre: par ^'^^ i^^^, /t:;Z Jit" "^"'r 'r^'*nJ'Won de. oo.„pt«, du dit A O T ^ftluolJ ^ ;" '^ '^''^ ''

j.di.Mun.ip.^.eHo..o;:;h:irt::^:::::t^^^
'



m
i

It

"Hif llttfiuii „ ^' " ^

^yifB'n'ii'-''^
***•'"''*

** *^ '"*^ •*'**^ '^**» •* •••• At*' r-ffliltmi, atrilti t

'

r **K?^
«k.* -.,«»|.,«K. IP U»i, I.. «4m. i^ »Iu, ..«• ,. «,, „, ,Hfc„

•ll4lMttM)H il «M ahUh Kavtf lU >««pni*i«M<J«Ni jmi4iiMii«t«, ^ *-rf itiiiflji

r*** i! ^J!!**
*'^" '** •<••"«"»" "h* »ll-|«-Uo«... lit., ,„ «,«h, ,„,! ^^^,^

»>•• •!••»••••• ofMy «««h <,a«lU, (• lfc«.pph^»u tlwUh.j li«a II iwl, .»f
IK* Ntliitf l». w M< making, il appMr iMi llMy ||«4 il, Um JMrMMixi ofiMt
niMtkMMrjr, wliMli *Mi u 4m)«ii <m th« f«<Ni aflil, «.«!«»*•. dUp^rs.

Mitorllj to rwiM ik« •cMttnte of ih« .l«fbn4Mi, J«. u,,, ,p„|, ,^ ,|j„ ^„
•h-i. ||i« •«Mtary.ir,».urf h«i »b««ia«.| hU .liMli.rw. fWi* <o«p««Ml
r''''/;'**J' '^•"' ^''« t'^M'HI'l-iOBT. .ha r«p|„y„.| hi„ ? Th.l dl-i «.,! .pp.., „ '

,
•• %U MMRlnK or Inlmil of th« •toli.Ni .,f th« Uir i„»„M for lh«( puru.>M m4
fW 1.0 rMM... !• ilM Inrt Hm«. .!«« . <ii«l..rK« h.. b«« Kn....a «^

^

••»««« mora ih.il <> r.*i.i,.« i. io.pjiwt-li U oT mmtm iH«i«a«4-U niMt n«M «

'

ir.«U|« .«t «,4« ll« d,^.rK.. #hW, » »ol iwp«g„.d b, if., p.r.,„. gr«U„«
.

Il» Id to lh«| Md l«KidaU«. .mhorh, B...M b. Ki».... -«.! U,.l h« „ol Im«o doo*

-40 V <,. oh. TZ, ^ M, a.a«..J*] bj 41 VI.., ,h. «. «. l9~~wU,ubf il i.
*«l-r.d that Iho .up«rioUn.Ul m«jr U W- own individual n-u,, w. b«fa,«
'...y oourt of oo«prt«.l juri«lioti«„ ..jmA|br«iar, inMuuwr whaU,,, in .«
-.lion «. r«,«i7i<;« d, rompie, 0n riflX^Him, r,Jrm,mint on rMmm 4,c^yt, .aoh «„d evorj, Um.u Ih.l bo I.M-urod llmt .uoh .ocunU haw ool bo«n
riHdcrod or If, haviuK b««n r,.,.ier«d. ih.i ih«, .« informal. iW^in^i, frau^luUnt
or .rrooooui, «,.d .«,y d.,a,and th.i .11 .«r«om«uU onlortd into b«l»««n Hohool

^ C.Hiiniii«.i«niir. ...d iho .^oruUrjr tro«ur«r «r .nj othor p«rwM, wiUl rd'«r«BM
to .uoh .ooounu or ihuir rond.,rin^j. bo ,*t OiiJi, annulM or mo.md. in «hol.or^« p-,i, .uoh «,tio.. to bo broughl b, bio. onlj i.. c^ u.« (:o.ou.i*,io„or.

*^/T:*i 7 **•" •«l«Hut«„.l.„t to .uo .nj «or«Ury.tr.«un,r in o«o. or
*«/ «/ dfflce for th« rwoYorjr.of «,, ,„,„ which ho ui.j .till „wc. Ucn would

4iye«r, •uppo.ioK U) bo tru. ih. oharg.. Oeflbod in tho .«„,..««
*».'«d«„f, iho modo of romcdjrto b« .do||M. Than, ««• „r,

,^^ 9>llM?i*o bctweoD Iho e«,ploy«V. of th« dcfondant who di«h.rK«l li^M^IOT
' IZ' «rf

* "" - '."'''^:'"'^ ''^ P^""^ "•• -uporintondoot mi«h,. uador thi.
«^U^n If lu rotrowtlvo offooi i. ctablUhod, h„o oullod upon th. propor purUo..
I»ho«.v*f.«|,er tn.jr b^, to brinx .uit. ..,d iu their default to bring it himiwlf but
ouljf"

rouiedj-

Jaw whidl

diction

if lUtiuttti

^^i

'^ik

Ul

of oo,ii|K.u.nt JurUdiclion. So that we have here a mode of
^iiod b/ law, and a mode of reiiiady iiunotioned bj
^t^.

, Upon thin ground alonv, tho aboouoe ofJurU-
at to MQkouiice thia oentenoo, I thiuk the demurrer

In tre..i,^oa th^oregoing point I had ««u«.od. cootrarj to the prcteneioo
«f tho deloDdant, tha^ he wua .ubjoot to the^.uthoritj of • atutute whieU wu



WH"'-

}«. m.,.,. u..*., *uj«ii ,u. 4,rb«4,.ta «i,«Ki k. .o«M « ,J,

<'.«,t^ 1. 1.-
°"

*
.*"* '•''' '^••''"**' ••"• ^"^ ""» -"^ y**-'.

....«l -J. r* -"^ ""''""' ••' '•^'-'••''* -'"^<'l .« A. «/l .MM^
4*. r^'T' C"'

"'"' ^•"•' '^''"^''^ »•« >-'• •-••"•»' V ik/L-^lTr

1 1. S-^;
'""^•"*^'"-

«- •'•• -«« »'«i wi.ici'...T 2 fd

""'•* •"O" "n It" %« tli« i»i«„| of th« liabilitt of (li« deffri.Un» W..«l

!«!• uo?ilrbr*'''''r:'''
^^^ ''•»""«^' •« '«'«-»•»» •*•» th. tr.o-f,r could

'

i«v uo effcci beo.u« tlj| oJulu. could uo» b« dind*i m, m tu .ubjco. the debtoir

mii

1

/'

^



^^

*' « /•
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iWmiltZrt '« '"^or more ^^itrercnfftctiyiajnfor tbo same claim, there is no doubt of tht,

^
•ni«x^t«ni.'M),,.,,n,Mplothff^eiu iMved,.iliuUfrcdikor cannot divide l.is uebt for Jhe purpose
B^ucheiniu. of m.inff foi- lis several portimis b^ different aotion*; and theae are the wordVof

.
Art, 15 of the CCP., and is the Hume principle which the Chief Justice
ulth.»ugh he bused-thc application of the principle he made in the case of Le^ar^
V. Queen InBuronce Company, 18 Jurist 134, upon Art. 1 lii „f the C C held
to be correct, biit I do not sec its cx.ct application h.r.^ Thu division must be

_^ the voluntar;, act of the ceditor. The action here is on the sentence witb
which the creditor (if the Township Commissioners may h^o called) had
nothing to do. The:|^.wcrcevidently unwilling parties to it. It was thasupcr-
'"'*'-''"^""*>"^™'nc'» tt'CKeneraltcrmsofihe division, such as it was, and not
the creditor

;
and all that the latter did was to acquiesce in the sentence to the

-. . ''^'"^ of saying that the plaintiffs might take their share tlierein, and probrfbly
what xvas done i>y them they might have been compelled to do under a suit at

i
' '

''
''.''' ""^^ " '""y l""e been that they made the transfer under stress of the proba-

.\
|)>iityofBuchprocec.ftng. The .(ucstion is npt without difficulty, but looking at'

-\ It that the division.i^as the act of the •uperintondeni: and not of tlie Township
ConiBiissionerP, am} more in the nature of an irpportioiiment than what can be

• stnctly culled a division, 1 cannot apply the ^principle invoked, which in the
V "hstract is absolutely correct, to this case.

This does not affect what I have said as to the deUcicncy in showinj,<how the

/
• division was made, which comes under another nasoii of (^cmurrer, and in

^ n-gard to it^ *ill quote the words of the Chief Justice in .the above cited case
-.^ ./"""sweririgin objection to it which had occurred tome. It may however be

.
J; ^'

said thaj^the delendants ought to have i.leadeJ by .xception ii la/orme and
'f-

, . " not by difinse en droit. But it seems to me; it is suflj.-ient for the defendants
•' to show that the pl..intiff is wrong upon the face of his proceedings without

-
i

.' %.
" ^'''"S * s*^P 'urther and pointing otit to him how he may put hims'elf right."

I have now examined, with all the care I Li capable of, the different ques-
tions raised upon the issues of law, and I see no alternative but to maintain the

» ^ \ ., demurrer on the foregoing grounds and dismiss the action. I am loth to dispose
4 of any suit under such an issue unless the propoaitious of the demurrer are in-
dispiitable, and to my mind they are so here. J would have reserved the decisioD

- until after-proof if it would have served any good purpose, but I cannot see
'

.)
t'"*tany proof could be adduced to alter the position of the facts submitted.

/ The only question to be decided is whether the sentence is Valid or not in law]

^ and no allegation and no proof could add to or detract from its strength as now
^ ^'^^ /<"'•»•» plaintiff'*' declaratbu. A prolongation of the suit would merely

have entailed additional expense on the parties, and led to more or less conten-

.
tion as to the admission of evidence, which, if the plaintiffs' preteusioo is correct,

'

tlwt the sentence is final iKud conclusive, could not be allowed.

JU.: . ? -^An i^ JVoyw, for plainiifis. '/ «. =: j 1
?* .

;
-C^. ^cia>/,lwjie(endaot.

.:^a^i

*''
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COURT OP REVIEW, 1883.' ^
- MOJfTRBAL, 2f»Tii FBBRUARY, 1883.

Corrtm SicoTT., J.. ToBRANCK. J., Rainville, J.

Prancis etal. e» qual. vB. Damr. Caroline Bomquet et^h

h.. vendor. . morl^ ClJrnrrDor.l'nT.wi''
"""" ""'""""''" """ "•" "'" ^ «« '

the intending husba'd d.erwTthouf n.vl 1 .nn . ^"" "' """ """*'•'
' "«* ">" "

nag.. .„d borrow. n.ortey w ,h tUe^torU^^TTl "'. '"'''* P™'^"' "I«" •"' '»'"-

Of fhe flr.t part." an^ tVe l\7ga^rur '^^^^ "* ** "•"'" "' •'«' " ""'^
the huxband i. described a. aotlnrMl .

' ^ ""^ ''"* »""''J'' *"«• "Ithoush
proved to.h.«at.sf.c,..o,Ccort,a:i^^ "»»» " U
oh.irge of the mortgngo. .

' '^^ """'"^ borrowed w«. applied to the di«.

I.y^.heo.ry creditor by r.ejaratirod ackno''-". f . l'".
""* ""'*•" ""^ ""' "• »"•«'

husband, and th/*tthereZ „„?ubrolm„„ r uf " """ ''^*"^"" "•« •«^'" ''<"» "'O
Wile, will not air^I, e"ife"r"",;"tlX 'J

"".*" ""•'" **"""'°" *" "^O' »' 'be
-

_

creultora were rellly palSV.rSj.tTrrZr'"' "" ''-^-'•''"-r"-.t the.

This was an action by the exccuiofs of the will of .ho late Hosca B S,«!»l.to recover fr„™ the fen.nlc defendant, Mr.. M,,,,„ ti.e I./org, on? '

U, sub>t. ...ion existing under a contract of n.arria,. betwc. Zl ^ t
'

"Marsah
eEMLin favor o^ AK^ijfft Logaii, from wh6inp«-«ir.h. p™ps^.„a u»7iTi-:xrsrins
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^

^y

^'quRi.'w?' P^y *''° <'np'»a' tliercoj; amounting to $^00, when it should become due ; ut

SSSiliuet « »* "P**" ^'''^ fart!irr charge that if MiiMan shouW die before paying the Trfiit

& Ijoan Company $'^000, the amount of a mortgage then eiiating oii the

property, and there should not remain in his succession a suflBcient sunn/to puy
this amount, she would pay the same, and should be re-imburaed by tne heirs

of Marsan.

That by this contract the fen^ip defendant ii[)pointnd her hus^
general and npccial attorney, to manage and administer all her proportv

able and immoveable, present and future.

The declaration, having alleged that at the time of the m^rri'age tlie

property in question was subject to these mortgagee, further alleges that after

, xnid marriage permanent and advantageous ameliorations were made upon

the property by Mrji. Mnrsan, for which she bconnie indebted to /the other

defendant, Joseph Brunet, in the sum of9700;and thut being duly agisted and

«J»^f*'^'
nuthoriied by her husband, appointed tutor ad hoc (or that purpose^ she being

at that time still a minor, she executed an obligulion in fuvor of defendant

Brunet for that sum, and as security (br the puyiuent of said sum hypothecated

the pfoperty in question. '

That Brunot afterwards, by transfer dated 11th January, 1877, transferred

the said sum of $700 aod interest, and the mnrtgnge securing the same, to

Messrs. 8. H. Muy Ik, Co., which tran.sfer was duly signified upon the female

defendant on the 2ud March, 1879.

That Marbun has alWuys since his marriage acted us the agent and attorney of

his wife, administered all her property, both real and personal, aud transacted,

ail] her business.

That on the 8th April, 1879 (date of obligation sued on), i^male defendant

was in possession of the two lots of land in question, and the greater part of the

said several debts and sums above mentioned still remained unpaid, bearing a

Jicavy rate of interest, and that it was for her advantage that these debts should

be paid off, and a lower rate of interest substituted ; and that the sums of $2,000

and $700, with arrears of interest, were overdue, and she was liable as the actual

holder of . the property for the vaid debts and arrears of interest," and to an

hypothecary action by the Trust & Loan Company, and to direct actions by the

Logans and S. H. Muy (as representing the former firm of S. H. Muy & Co.),

for the said several debts and arrears of interest, and in default of surren-

dering the property was liable to be held personally responsible for the ssiid debts

;

and that the said hypothecary creditors were then threatening legal proceedings,

and the Trust & Loan Company had actually instituted proceedings to recover

the amount of their mortgage.

That shortly prior to the 8th April, 1879, Mrs. Marsan, being desirous of

discharging said mortgages, engaged P. £. Normandeau to obtain a loan for her

of a sufficient sum of money to enable her to pay off the said debts, and Nor-

mandeau applied to the plaii/tiffs for a loan of $3,500 for that purpose, and

offered as security a mortgage on the land in question, and (tntt the plaintiffs con-
'

eented to lend the nifinunt to her upon the said aecurity.

. That ui|i(

property to

whereof she

that the sul

loan and in

to the court
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cepted, and

That on <

petition, in
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fe(I^P|rted bj
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That uitider the contract of niarri.ge, which only gives the CDJojment of the Fr.„cu .t lU.
property to the femnle defendant duri,^ life, there .w„ created a .ubatitution, DS.2'^.ro7.„.
whereof she became the institate and her children the subatitutea : and in order

^'^"•* •'•"'

tliot the subatitutcs ahould be represented, and should concor in obtaining the
oan and in granting a hypothec upon the property, .i>etition was preaente*
to the court by female defendant and her hu«band, asking for the appointment
of a curator to the substitution

; and upon said petition a family council was
held, and defendant Brunet was appointed cumtor, whic|i appointment he ac-
cepted, and the came wns duly homologated.

That on the Ist April, 1879, Brunft, in his ca-paoity of curator, presented a
petition, in whicl^ after setting forth all the circumstances requiring th« loan,
he asked that he might be authori«e<i to assist the fei^le defendant, as t>H»
insutute (if the subrtitution, to effect a loan of $3,5(«) to pay off the debts and
hyj|J|ec8 and arrears of interest, etc., already mentioned, which petition was
pted by the affidavit of the said Miraan, who hwore that the said lots were
Jfhcoatod 49 the extent of $3,5(W) as alrojldy staged ; and upon said petitioa

*,^ily council ^as held, and upon the itllvice of such council Brunet was
authohzed to asiiist the female defendant in Effecting such loan.

The declaration then proceeds to set up ithe obligation upon which the pre-
scnt^action is based (plaintiffs' Exhibit JJo. 14), by which female defendant
(assisted by her husband and authorized |y the curator Brunet) acknowledged
hersdlf to be indebted in the sum of 13,609 to the plaintiffs in their capacity with
interest at seven percent, per annum, payable semi-annually, on the 1st days of.
/May llnd November in each year, as security for which she in said deed did mort-
gage the lots in question in favor of the plaintife, That there was a special
clause in tljis obligation, stipulating that in the event of her making default in
any of the said payments, for 30 days after such payment should become due,
thejtrincipal sum should become exigible. '

That in this deed of obligation George R. Grant, as representing the <^Ute of
SirWm. Logan, intervened, and acknowledged the receipt of $1,030.26, capital
and balance of interest duft under the deed of sale from the Logans to Marsan
and granted a discharge therefor ; and S. H. May, as representing the firm of S.'
II. May & Co., also intervened and acknowledged receipt of |50, balance of
capital and interest thie under said deed of oblig:ttion in favor of Brunet, which
was transferred to May, as already stated, and granted a full dischaige therefor.
The declaration then states that in this deed ofobligation of 8th April, 1879,

It was inadvertently stated that Marsan therein acted in his own name as well as
for the purpose of authorising his wife; whereas in fact he only acted for the
purpose of assisting his wife, as stated in said authorization, and it never wns
the intention- of the plaintifls to lend said sum of money to Marsan or to bind
him to pay the amount so loaned.

That it was fully agreed between the parties, as a condition of making the said
loan, that the obligation of the female defendant to the Logans and Trust &
lioan Company, or to the Mays should be pijid, and the hypothecs held by them
.apott-Uie propwty^disehwged om of^tfart that, in fact, saifloin

-4
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'S'SS«i.*t"'"
""^ mndo cxprcBsIy for the purpouo of pnjring off the said clnims in the Interest

SSS^uWoi"""^
'"'"' *'"' benefit of 11.0' snia foniule dcfcndunt; and for ll.ut purpoao the

amount of the loan wos pliiced in the hands of pluintirsBolicitors, to be dis-

tributed by thein in accordunce with said uprcement, and was by thooi deposited
for safc-kccpiug in the Consolidated Bank ofCanada, and cheques were drawn
by them against such deposit in f»vor of Grant, of May, and of the Trust& Loan

. Company, for the ainountH respectively due them.

That upon receipt of said amounts the Logans and May granted a discharge
as set fortli in said obligation

; and the Trust* Loan Company, hy a separate

\ deed of acquittance, dated 8th April, 1879, also discharged the property from
their claim.

^ The (tcclaration further stated that although this latter discharge purports to

state that the Company received the amoupt from Marsan by the liiindrt of the
Estate late H. B. Smith, out of the proceeds of said loan, they in fact received
the amount from said female defendant through plaintiffs' solicitors, out of Said
loan. That the balance of said loan, with the cxeeptidp of J^4.70, was, at the
request of sa^ female defendant, paici to Norniandeau, and was byjiim applied to

the payment of notarial and legal fees and commissions connected with the
procuring of said loan ; and, as regards the $24.70, the same was paid over by said
notary to the female defendant.

That the female defendant paid the instalment of interest which became due
under the obligation in question on the 1st day of November, 1879, but has
made default to pay all other instalments, amounting altogether to 8490 ; and that
under the clause of the deed the principal has become <lue, more than 30 days
having elapsed since the falling due of each and art oyerdue instalments.

That the amount of said principal and interest due under said obligation form
together the sum of 63,990. , .

''''•"* '"«™a'« defendant has no other immoveable property excent that in ques-
tion. *

.

By the conclusions of the declaration the plaintiffs prayed that Brunet be
ordered to appear and hear the judgment, and that female defendant bo adjudged
to pay plaintiffs in their said capacity $3,990 together with interest, as stated in

«aid conclusions of^;»laintifl^s declaration
;
and that the indebtedness of said female

.
defendant for said sum be declared to be an hypothec and charge upon the said
property, having rank and priority before the said Jos. Brunet in his said capa-
city, and before the persons called as Substitutes ; and that in default of payment
by the said female defendant of the sjud debt and costs, or of the satisfaction
thereof by the seizure and sale of her goods^ plaintiffs be authorized to proceed
to a judicial sale of the said reak estate, without regard to said substitutes, and'
that the same may be sold free and clear of the said substitution, etc.

The defendants pleaded an excejnion piremptoire, in which they declared that
the plaintiffs acted for and in the name of the heirs and legatees of the late

Hosea B. Smirh
; that the late H. B. Smith, at the time of his decease, left

several heirs wh
. cccpted his succession ; and that the declaration and pxhibita

Jifi not shew, that thi~^laiot>ff» have the^fij^ht^ to take-tlie^

j)lace of the heirs and legatees or ayants cause of the late fl. B

:^__

tf^.
:.-^
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.t yas not alleged ,a the dcelaration that he was authori.ed, and as a mat er of n.'l^.rrULfact he^asnotuuthorUed, toobliuato lft„.«elfas curatbr to the BubBtitut on
"'^'^^^^^^^^^

a -gcd .n .he ea««e to,.ards the pl„i„,iff« i„ their said quality ; and that the1elu.ons .n the aet.on against the substitution of whieh the sa d Joseph B ult

IL'dVeCr
""'"""'^^ '"' "'"^"•' -' -^^^^''^' 'y '••« »"««-'onst

;

Thjn,e pontiffs had not bo^^

Jl.c^latc S.r Wm. Logan orof the Trust & Loan Company or of S. & H. May

noJl° h^'h ^"'""h'
^^""^'^ "P*''""^ ^^ "•'« ««"« «««P»'«» that she oOuM

not bo held because bhe contracted the obli^jation sued upon for the purpose ofpa3.ng her husband s debt, to the krtowledglof the plaintiffs ; that no' onSj^.-

CsettTsr ?.'"['" ''^ "'*'"''"«"*'""•' that tie obligation of the

tMeb for wl.,eh .he signed the said obligation was contracted ^y her husbind
on., before t o.r murr|a.o, and that Joseph Brunet never had any right ofl^pothee on ,he said i,uu.oveable property mentioned in the said deelLtfon Zsecure the payment of his debt.

utoiarauou i»

'I'Imt she was never responsible for the debt due Brunet, and all the facts
nr. .oned .„ h.s petition shewing any respon.sibility on her'part are falL and

s:i::;;!r;^;i^r^''''«^"-^^ :

That the amount of the obligation sued upon was employed to pay her hus-
^-'

^^^:i::^Tf'' .^-"'«^«< -'-* t,. plaLi'ffs ..avinTb^en Irogated m the rights and privileges of the creditors of her husband and that in

saia aeed was in favor of her husband.
The defendant concludes by praying that the deed of 2nd September 1875

Thnt a™„ „ • ! ^ ' - ' ^^ changing or modifying it, were null.WJ eTSr'^^^^^^^^^
more tl a Id oJ h

' ^
, '^^T'""

'"" ^'""''°"' '^' '''^^'^ "«* ^ ''«« to pay

«^t Z7f""^
and her and the said iiunet, with! '

pr^umed to have contracted for an equal part of the amount.
'

iLepteafurtherallegesthatitwasfals^thatitwasmentionedbyinadvertenofr
•

II:

i

nilntlig '!» pu'|»HTir •utki)ri,rDg his wife.
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DS-nU'ine^n J^i
^^"' ^ *''*"•"* "''''''*" Vroii^x^ that Mamn Lt«d in his

5:StiMr«".TP«'«"*»' °»P»«'ty. Md that thia was well undop,tood, and the atotLont in the
deed cannot bo oentradiotcd unlosa under an ia8cH|.tion en faux"

That moreover ploinfiffn had already in«UtMtod^,„ action against the said
defendants upon the a.«e obligation, declaring thorn ji^lntly and sovjjrollv liable.

Ihat Mrn. Maraan could not bo held liable, even for Jrd of the amount
oin.med, aecing that the obligation was null by reason of the fcrnf havinK been
entered m.o by her for U,e purpose of paying her hu.baj,^'a del^ and that no
legal consideration was given to her for said obligation.

^ ' •'

The female defendant concluded that the obligation in favor of Brupet, and
al«) the obligation in f^vor. of plaintiffii might be declared null, and the action
d..n.,8sed; and that if the Court should be of opinion that .he is at all respon-
aible under the list-mentioned obligation she be not held responsible for more
than Jrd of the amount clainjcd.

1879*-!''"*"''"*^ " *" "'""* ^'°*" *''* ^^ °^ obligation of 8th of April,

* • / .

'

*' Personally came and appeared : /
"Ist, Dame Caroline Bousquet, wife of DamaseMarsai^;* * *

^^

"2nd The above named Damase Marsan. herein qcting in his own name and
to authorise, as ho doth authorise, his said wife for the effects hereof : and
' 3rd, Joseph Brunet * * * herein acting in his ^apapity of' curator to the
substitution created by the said contract of marriage * * % and as such

"curator duly and specially authoriied to assist the said Dame' Caroline
• BouHquet lor the effects hereof* * * party of the finst part, and George
^Seymour Brush, William Francis, and Michael Babcock * * * * of ,|,e
''second part, which said party ofthe first part acknowledged to b9 well and truly

^^

indebted unto sa^d party of the second part in the sum of $3,500, Canada
curronoy, for a loan of u like sum from the said party of the second part * *

^
which said sum said party of the first part do hereby promise to well and truly
FJ * * and for security of the due and faithful payment of tteRsaid

".^um of "K * * the said party of the first part doth hypothecate * * *
To this deed Mr. Grant, representing the Logan Estate, and Mr. May, repre-

uentiM^S. H. May & Co., intervened, and aoknawledgcd to have received,from the
"party of the first part" Wx^ amounts due them' respeotively-^and in oonsidfir-
ationdid acquit and discharge "the said party of the first part aud whomfit
may ooncem." The cas^ was tried before the Superior Court at Enqufetc
aud Merits. The plaintiffs examined MJ. Brush, one of the gi#iutors, who
established that the subslii ution created under' Mr. Smith's will was not yet open,
*iid that the plaintiffs were .»till in possession of the estate, in their said capacities
j;hey also eiamiue.r* the Notary who passed the deed t>f obligation, who proved
that he had been employed by Mrs. Marsan to procure the loan, and that the pro:
coeds of It were wholly employed in di«harging the mortgages on the property
held by the Trust ft Loan Co., the Estate Logan, and May, and in paying the
expenses ooi/ncoted with procuring the loan. He also proved that Mr, aud Mrs.

X

/

by qneof them.
an UBtituted

•^
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\ 3. Ifli.bl. .1 ,11, 1, ,he Ii,l|„ f ii^ f„
onljODWliWofMohamouDt?

'"»»«»">' "'I oblig.1,0. „r f„,

per*,., u, b. .ppSinUHi^id iX iV piibt 1 "f,V °""" ^"""^ '

the right to institute the prcaent aetioD
,

"'"*^<"^' »» their sa.d capacity,

md«^« U„ fe„J. drf«.d™', „J toJ ™|, \ " "^ '"° " VOWio. ,«.

»«b^b-dZTX ^IT,S.:^£:nfl'? 'T!'/^""*"*-
"

m

'i'
':
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^'^T.:^- "P"" thisHlone that .ho fenmle .Jcrondnht rc«U her prctcn.ioni, that tho debt

n^^':^':,' """ «!"" J"i»'»y by nil three. AK..inHt this pretonmoi. thero ure tho fuot« of tho
COUP, .18 allegfd ill the declaration nnd proved, and, bt;«idc8 them, the iiwtrumoiit
contains the pliiincxt internal ovjdenoq that tho " party of tlio tirst part " meant
the fetuale defundntit alone. As instanceH of thi.i it in pointed out that in des-
ciibinK JJrunot tho document ex|)roH8ly stutoh that ho upponrs only for tho pur-
pose of authorising her. lie is described as being a party to the deed " as suoh
*' curator, duly and spt-oinlly authorised to assist tho said Dame (Jiiroline Boun-
''quet for tho effects hereof under deed of authorisation homologated by tho pro-

, . "tlionotary on tho fifth day of August."
^

.

It is clear, therefore, that ho was not a borrower in his capacity of curator,
but simply was a party authorised to assist, in so far aa it might bo necessary
to do so on behalf of tho substitution referred to; and as further evidence of this
the |H)tition which he presented to tho Court may bo referred to, wheroia he
prays that he may bo ,authorised to assist the female defendant in eff^xsting the
loan of $3,500 for tho purpose of payiDg tho claims in question, and to a«MU«r
in granting und executing all necessary deeds.

The words in the deed of obligation upon which the defendants principally
rely with respect to tho husbimd a;e those which state that Damase Marsnn
acts " in his own name, and to authorise his said wife."

It is quite clear, however, from all the circumstanced of the caw, that it was
never intended that he was to .bo a borrower of the mone/ and that, in so far
-M he waa made a party in hi's own behalf to the deed of obligation, it was a
mere matter of inudvertenoe or aurplasoge.

The petition of the curator states that the female defendant is compelled to
make the loan, and the curator asks to be authorised to assist h^r, and this
petition is supported by the affidavit of Mr. Marsan, the husband, and according
<o the advice of the family council of which he formed a jpart his wife was
«uthoriaed to effect the loan, assisted by him—" Assistee du dtt Damase Marsan,
HOD Spouse, d'effectuer pour une p<$riode de cinq ans, di» ans, et pas pour une
pitta longue periode de tempa, un emprunt de la aomme de trois mille cinq cents
piastres."

And, again, ia mortgaging thti property it is declared that the party of the
. first part hypothepates the propertyas security for the debt, which expression

. plainly means the female defendant, aa she waa the proprietrii of the property, and
/, «o'n8equontly tho otily person who could mortgage it.

But if there were any ambiguity in the obligation, as to the party who in-
«urred the debt, the court will doubtlosa examine the ciroumatanoes under which
the debt waa contracted, together with the pr^mptions arising from the facta
which are proved in the case, to determine its tifue character. (The St. Hv«ointiie.S*
B">'<*>ng Society vs. Brunette etvir, 1 E. L. P57.) ..i .,-. ::..:.r^ -

.^'/
"^

/
' And theplaintiffii are confident that, when ^11 the facts and oiroumstaneei

connected with the transaction are ponsidered by the ttourt and examined, any

•
<iiibijgnity which might appear to exiat in the obligation will diaappear. and it

flftlHSe seen t&attlie lou WU tnade to tBTI&aale defendiSnSr ter WneSC^

,-\~-

I
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ptirdoirllYlT''
of whicMhcw.,inp.««e.io„.„„d for 'the p«rpo.c of m„„..n^.p»j.nK dobU, which Kho wan either perHonully or hypo.hooarily liubleto purand D:;r«?iiJ,Uthat iho „.o„ejr «o rccoivod »a« paid to the di«charKe of th.)«e dobfT

"" flSSUt'Sir
The amount of the loan wa. 13,600; of this a„.„,.„t $1,03035 wn, paid tohe .uccc«.on Lo«„„, „„d ,50 waa paid to May ia .et.Io,ne„t of » 1.1'^ iohhey held upon the property in question, and which nmrtAZ S .J 1Uken to diHcharse by her contract of marriage with her iZh.nH

'"'« "'"'"

therefore directly liable fpr theao amount.. ^
'"""^- ^^'' ""^

A further sum of the amount borrowed, namely go 210 «R _ -j
.

Tru«t*Lo„n Company for the -ount oV the mo '^^^^^^^
«me property, and which she, the female defendant, ufder o k L Z l^

"
»..rr.ase contract; in theevent of her husband dyin« lefo™ dSL7 ^ u'«^--""t being overdue the Trust & Loan km a y^^^^^^^^^

1150—exfec'ptu small sun, of $10.91—was ull D.i,l ,.„» K.
unlink to <aiK)ut

^

Pll!;;!:^:!;^''"'"''^""^'"''^*" «» three defendant, is, th,refi,e,.

The plaintiffH,, therefore, submit that the oblig.-,tion must be treated as a»^an. by^j. ,.m.lede.^^^^^ ,,l^^ husband^^^r CJ

And that it is satisfactorily established that she eff.-oted the loan in her own;ote^^u..^rthe^

jTo re/use ayemedy^against her for the whole amount of thfc debt would enable

benefited hjf their money to the full amount demanded. •
^

d oW.gat.on sa a *t^ en faveur de son mari pour acquii^er la dette personnXde son mar. et dont olle n'itait nullement responsaS poLanellemenf «e^2pour une partie telle qu^'il sera expliqu^ ei-aprds.

"""""""•"*' «««?»«

«.«^ffn"^?*!^""^'^'" *""t*""
P'"' **"•"« hypothdcair«ment des er^ance.

Srrr '•J^P«'''^^»«'««^r«'i">°'e«bles4elle donnas par sou mari ea *

vertu de lenr contrat de manage. .

«•»" sa

Lefkitqu-ellepouvitetretenue hypotWoairement np pouvait la justifier do
'

elfe nl P7*'"'«"''™'i«« P«i««»<»>t d'<»°e dette eontract^e par son mari, et

Jlthl"
*•"*, P«5«nt8 demandeurs ne pourraient exerL ua «»ouni

hypoth^oairo 8ur 1^ immeubles en question qu'^o autant qu'ils se seraient fait

;rg'"-^''^g^^gj
^"^'°°^°^ bypothto>i r«8 ^mmn A ra nto d, domttw

t 'i

r
de> immedBIes en qawtioo.
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"S^UtSfi",:'- ^'
°'^'"'^ P" ^^ •'«»"»»«« do U (Wfcn&ereiw. <1« oontraoter mie obligation «t

B:S2i«t«'rr**" "'^'"'f'
IKT-oiincJlompnt pour ^oqfiitter dea dottoi dont olio no pouviit

«t«) tenuis qu'h^thdcairomuof, nurtout lomque c'6tuit pour d^^rover do«
. immoublot dont i;^lo n'a qua la Jouiiuanod et luquelle joui«itnnw olio pent niline

p.r.lfo nu otM deWpurttion do dorps et do bionii d'a»eo ion muri pour quelquo
Ciiuxe que CO Milt.

t
*

Cette diH^itiun do I'acto do donation mt dans lea tormea auivunta :

^
" 40. Si pendant lo diMutur mnrioKO la dito future 4po\im pour quolque raiaon

" que oe loit ou puiue «tre, preimit uno aotion en 8<5parutton do oorpa oU obt*'

•|
mil un« B<5parution de oorpH par tout uutre rooyen que oe puiMM fltro, dan#«o

*• Oiia ie dit futur rfpoux rontrora en poaaowtion et jouibaance do ce quo ci'd^a.
*' donn* tant co blena lueubloi qu'on bicn* iinmoubles, tout oomiue ni Ibr,jS«
" doDutioDB ui-desaus n'cussent jumoiH dl6 oonaontioa." d >^ .

Rien ne fuit voir pur Tuoto de donation qui (cat lo oontrat de mariuj^ ffe la
d^feoderesso Bouaquet et du ddfondeur Maraan, que oette douulion soit une"
donation .univemclle, et il n'y »» aucune preuTO 4 oct effot. .

Et d'^illours la pr^sento action n'eat ptia in8tltu«s\«ontro la ddrenderesso
. ijouuue pbuvant etre rosponaablo ooiamo donatairo univer«jllo do aon ru;.ri, aur-

tout poui une dctlo qui u <St6°contract^ aproa la donatwri,^, Ainsi soua co
rapport elle cousiddre que Ie premier considdrant cat errouSlI' qu.'ii I'ost igalc-
ment en diaant qu'elle a uaauuid la responHubilitd de cos detfej.. •. \

Voici quelled aout lea charges imposdes par I'aota de donation " 3o. 4 la
" charge de payer A TacqUit du dit donatour la rente aanuollo de $54 cows

'

•• aotuel du Canada, consentio en favedr de Sieur Logan, et de fairfe Ie raohat*»

^1

du capital d'icelle quand il y aura lieu. Copoodant si la dito future dpouae
..

I'

paie Ie capital do cc^te rente, Icquel eat do ncuf cents piaatros dit ooura ; elle
" aura droit de bo faire rembouraer oette somme de 1900 ik I'expiration de aon
" usufiruit." ^ /

Cette obligation est 4»^jour8 rcat^e I'obligation de Marsan et de sea hdritiers,
atiendu qu'au oaa oil la d^fenderesae aurait raohetd Ie capital de cette rente]
«Ile avait Ie droit do a'cn fuire rombourser 4 I'explrution de son usufruit.

Lea demandeurs pourraient peut-fitre avoir ruison de rdolamer Ie montant de
oette somme qui a ^te acquittee avec Ie produit de I'argent pr6td en vertu de
I'acto d'obligation, B'ila 8'<5taiont fait Bubrogen aux droits des hdritiera de Sieur
Logan. ,

^
Cetto somme due 4 la suooession Logan forme 4 pea ptda Ie tiers du montant

total de I'obligation en question. Cost oe qui pourrajt expliquor pourcuoi la
d^fenderesse, qui n'avait |)a8 un droit absolu dans 009 ipropridUSs et qui n'<Jtait
paB tenue personnellement de payer les cr<Sances hypi^hdcaires qui pouvaient
exister sur oes immeubles,' si ce n'eat pour ee qui regflrde U or^ance des Sieurs
Logan 4 laquelle elle pouvait etre tenue de la manidre plus haut mentioDn<SB,
aurait oonsenti I'acto d'obligation sans auoune stipuUtioo de Bolidarit<J, n'en-
tendant pay ]k s'engager que pour un tiera dela aomme portde dattt cette obli-

- gatiou.
' "

\.
> ^

' "^ -
.
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wit ijeiitioiin^o «u (lit ucto <»t o«llccJ ;

^ B«u*iu«i «%i:

" uni «Wi''''.f"'".' lr«
"""""" '^""' «l'"«i' •oq'H't^S en tout ou •« p.rtie

Mtd-to Tru.tn„d Loud Con.p..,., of Up,«r (;«„„d./ „tqu.
1

'.JTu, d,

fujure dp..u.o .er«.t obli.^e de Ibun.ir oo qu'.l „,. u.«,.querai,, ot 4 I'.itino

^ l.^rU.or» qu. rc.ouc.IIcr.uo,.t lu -ucochmou du dit ( utur (Jpou, «„. i„iX'

<«) tonjror et d ucquitlcr cotto oKSiincc.
« mjdu,

U mo^cM. invoqu.5 par 1. ddr«udo.««o, quo d;.«« I'uotc d'obligation il d't .u^une ...puIat.o„ do .olidari,^. c.t up „.„;„„ ,,,„„,. ot il «.^ 'vident Lr le

r-l!rilt::r' " '- J^-''^^'^--'--^ P- a, ;obliKer;„jol..t..„e..t

DatHourH, il faut nooeptor I'uote tel qu'il ««t rtdiy^?, ot aucune preuve ItfRalo nepcut 6.K. Late w,.t p<.ur e„ changer ou e.t ,itend,« lo «,n..
Au... IcH dcmandcurs ont con.pris quo ruolo d'obii,..tio,. avaif Mi oonwmi par ^

c. tro... uelendeur. Kt la prouve de cola, c'ent quo duu« unc action prJd^rn^ 7,

nous que le defcndeur Marsan n'a pn. comp.ru A I'acte sculement pour autoriser
.

son ^po^se ,ua.8 b.en aus«i pour a-obli«or por«.n„ellu.ne„t puinqu'lUtait oe a^
"

.P^ur a.-quit.er 8<» proprcs dettc^ ot prob.blou.ODt oontribuer H payor do- hvpo

IrdTconTr'lT''"
^"' ^""'^" ''''''"" «" propriet/dU u- d':

Clauses au contrat de inaria<^(>. .

• Lea d^fcDdcura citeut comn.e autorili 4 I'appui de la pretention que1^

t^tT^rrv'lfJ' PO--™. rartL 918 du'codo CivilTr
"

iu^e 19 Ju Code de Prooidu.*, et A I'appui de la pr^tentioD que 1. femme ne

/cul^f^'^^r'vT""'"''''"^*^'''"" •»""• '•''""••'''«' 1301 du Code Civil

ilSe f ?
""?' '* **"""•' """' "^''^id^ration o« ooDaidiration

S t'rfn V"'"" '^^'"''^"''^ •'"'"'''« 1»<^5 «» 123* du Code Civil,d^montrant que dans aueun cas la preuve testiu^ouiale ne pout 6tre admise pou^changer lesteimesd'un^ritvalablcment fait

»anii»e pour

188' 'iDTJ'r..^""'"*
^^"^^'' ^-^ ""'^''^ J-'^S'"^''* <" '»»« 30th November,loo-, ID the tollowiug terms :

*

Mtl^V '"^"""i"
**"" '* *'«"«''^^""'«» d° I'obligation du buit avril 1879, dev.nt

<^u.lm^ta.eDt p.r«onno»^ .^nnt oli o avuit ^urn^ U .espM^bimri comm>>donataire univeraelle de Dumasc Marsan
;...,

- - -—-H.-.
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uTi^Mt'L'i'T/!**"*'
•''"WiRtUon pour cllt-ii.<iii,P .i non p.mr (mrMitir la dotio d« mm tnari H

,

qu«^- dfl fiiit, cllf a p«y6 nvic l'ur>mi.t eiiiprunlA d«« dvuiaiid'uni, lea d«ttea don»
*llo h'AioIi cUtrniv pur mhi coiitrul .lu innringo ateo le dit Ihtmim Maraan •

*' Conaidtfrant quo Jowph Biun«t et Ihimne Afuritaii nont iiial TondAa dan*
lea nioycna qu'iia inv<K,u«>iil ^ roiiotftilrc de la pr<$iwiite aoJJon, el que le*
dciiiundcura ront vii dn-it dtt ri<«Ui|ar ,«t rooouvyr do la dttfuiidureaM Caroliiik
Bouxquct la toluiilrf do Icur en^unoo •

, j \
"Con«id<Jraiitque4cHdi«(eiid«tuia n'out jwinl prouf<i loa all<iKation« de leuri'

eiw'iiiioiia, ct quo loa dtiimiiduurM ont prouvi lea all<Sgutiona do lour ddolaro-
tioii

i

*• /*

" La Cour ronvoio tea dit.'<i Mccptlnna dea d^fondoura ot, ddolarant le dit
Jowjph Urunet t^qualiuj, piirtio (.» cotte oHaae, ordonno que le priJaont jugo-
niorit lui toit appli(,u« uutmit que boaoin peut due, on aa dito quiiliui d»
oufatcur 4 la nu^titdtioii^n quontiuii, ot oondarniio la d^fondorcaa.) Dame

• Oirolitio lk)U!*quor|a payor iiui doiimndyura^qualia', laaoiiimo do |3,9i>0 oour^
,
uttiKl, doiit $;i,5«0 m.mliMiKi.. 1 1 ,Ute obiiKutioii qui ml sljj.ulti p«yHl,lo i\

tcrnio arcc intdiOt H rcpt pour ant p.ir u», nuila qui oat d^H maintenant dovonuo
duo <.t t.xi;;iblo on rnticr pur Kuilc du non puiiuionl dea inKSiOla acorua Hur le dit

^
capital ct confbrnKfniont \ uno oIuum apiSoialo & oct offot ini*er^o uu dit aet»
d'obligotion

;
ct 9490 pour aeiucHtrca d'int<$r«tB acorua aur lo dit oapiUl juaqu'aa

premier novembro .1881
; avoc intdrdt au tauz de aopt pour oont par an aur U

dito Homme do «3,B00 du premier novembro 1881, et au tau« de dtoit aur l»
dite sommo do,8490, du 15 ovril 1882.jourd'aaaignotion, cl lea ddpona diatrait»
A MM. Abbott, Tuit k Abbotta, uvocuta dea demaodours ^nqualit^.

Thia judgment was unanimouaij (jonfirmod in review on the 28tli February
1883.

'

Abbott, Tail d) AMjotu, For fhiatiltu.

'^P. Jl-Hoif, hrMmdantt. &* ,.

•(m. Jl. T.)

Iv^ -^

I

I
"
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r«r«m- Ha si;<A r, J.

Ki,p«r»^ ararf lt„m, Peti.ioner for Wri. of //.,/^,„ ^o.^^,.

H*i.t>:~Thal iha motli^r Iim in arwolutu ri«iu «» ik. •. - '

"

Rambay, J On Fri.l«j, -lOth Mnrch, iU petitioner .npliod for a wriH

proteit of Its bcinar part of tho child's wnircs fo wl.iol. U- ni i . ; .

Met od..t and that ,hey wore married by . „.ini.,eVof that «l «1 • tr.tr

that belief, and was « Protemant till ahe had gone to Mr. Phel.i'« houae tZ
^

^^r^^..^^^^^,, .oe«.rtw.»L« .ado .Z'JZoj^
I eiam.-ned the ohild apart from her mother and Mr. Pholan and .he toM n..

.
.he was perfectly happy with Mr. Phelan and his wife 2t'l wth^? .
t ere tH eahe wished to become a Roman Catholic, and h: le w" 1 a I^Uoov. twelve year, of age. She was well-clad aad looked happyld L gl
As tho affidavits seemed to me insufficient, in not showing that the petitioner

^ loth Vrrr"""'' '" '- •r'*'- *o P«>vide for Ser chUd a^d the "

;
mother had already made an arran^ment for her child which did n t turi o„I-tuftc^ory, and as the child seeme^ to be well cared for wl^re she w^- by

.;^rflf

<l

ie peUtttoer to adduce other evidence of her being

.•*.



f%



» --y

128 COURT OP OtJlBKN'S BENCH, 1883.

«r"

Kx partn Oraro in a position t6 provi(]c (or tho cltild's wwits, and aim in order that tlie CVowrt

er for Writ"of might be heard in tho cuhO. On Saturijay Mr. Davidiion and Mr. CroM rosistod
Ha CorpiM.

^^^ applioatioo unless affiduvita cxtablishin}: the willingness and ability of the

rclutions to take churge of the child, were filu(f. Mr. Arthy^ in whose service

the petitioner is, then ounie forward, and ufforcd to tuke charge of the bhild'until

life could be sent to hor relations in Upper Canada, wbo, it was allo;;ed, were

both able and willing to provide fqr Iter. I did not deem this sufficient, aa it

nflTordcd only a temporary refuge for the child, and I further adjourned the case

till Monday, the 2nd ..April, and, finally, until to day, in order to afford the

petitioner time to produce nffidaviti in support of her petition.

These affidavits are now before me, and I have to deal with tfie merits <^ the

applfcation. The husband being dead, it beofxincs the absolute right .of the

mother to have the charge of a child of twelve yeurs of age, unless it .*an hti

shown that she is unfit for such a trust, by misconduct, or that she 'is unaljf&

from any other circumstance to provide for her ehild. In either of thclse case*

e]ic forfeits the rislit, and thb claim of any otli«r reliitive, t>r even of;a jtranger,

who pan offor sufficient Guarantees of character ami uiuatis, wlll.be (<ivu;iiuil.

In tliiiionHC there is nothing against ^Mrs. Burnet's character, ^nd'the affidiivits

now produced show thnt her relative are able and willihg to provide a home for

the child. . I must, the>«;fore, order that the mother shall have possession of her

childt At the {^S!^twl«^ is proper to add thsit it is not without reluctance I

am obliged to remove tKe child" from the protection of Mr. Phelan, who, with

his wife, had done a greilt duty by this little girl, and behaved in a way highly

.creditable to himself. The religious questioq does not enter into consideratioa

in this matter, because the mother, having a right to bring up h€r child, has »

riglit to decide wh&t religious teaching she shall receive, and the opinions of a

girl at the age of twelve are not sufficiently formed to justify a judge in interfer-

ing with the natural order in the matter of guardianship. At a more advanced

.»

'/

age this would be different

McOoun, for the petitioner. « -

Davidton, Q.C., <fc S. Cro$$, far the C|ro#D.

^tition granted.

•/

J/ t: "::- •

'?^^''-
ii?'
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MONTRBAL, 27 JANVIER, 18&3

• Coram Monk, TKssrER, BABr, Caron, « / hor J j.

\o. 215.

DAME HALL, e8-<jua(,.,

LE MArRE, etc. DE .MONTREAL,

Ap plant;

I.NTIHRti.

..ppolante, den.:.nderc.s,e par reprise d'in.stance, en coas^,,ue„ce de proc^Sde,
.

.c,a.re. adop.o. par la Citd poar le fuire dostituor de s,'cl.ar,o dc comlt
s,..r en expropr.at.o„ pour o:.«.,^de fraudo et de parti.Kre. Lo de-uaZt

Cfuc la C.t^ de Montreal avait san., raisoa et par maliee. pris contre lui et faidurer pendant plusicurs annees.
*

• "

.

L'action avait^,^ deboutdo par 1« Cour Snp^ricure sur le prioeipe qu'elle<5ra.tpre8ente. La Cour .rnppel a renvefsd ie jugement
^ ^

.

.
Les notes suivantes de Thonorable Ju^^e Curon, qui .sont sivamment dlabor^es;;;~-"ffi—

t
les i^its de la cause et lehu3o„,^ Vln^J!:!^^

Ga^n, J L'action maintenant devant ce tribunal « etd institueo au npm de

t.ffen ":'o' Z "" "7* '"°'"""^ °"'''' PO-^^0.000 qu'il allCguaitrvoiKoufferts en cons^quenee de son Injuste destitution par les ddfendeurs 00™!on„...,„.re en expropriation pour I'dlargissement de la ^e^ JorhL ppelante, I'^Jpouse du dit Springle ddc^Jd. est dc«aude«^ par rcSd instance, comnietutrice a ses infants. ^ ^
_^: ,3jes iiuts sont comme suit's ^ - •

-,
' .

' -- ^-^--^^ -

''

a-.' ,."!--.t^;-lf-.^Ll^:: ^.:.'... 1 . i^.

i,.,ti.* r" ''^^ •'°""" J' Spri"«l«> »• a B™-™ ., D,m,« Mas.. f.r..t

pnur rexpropriation d^une partifl de flapropri^te,8itu6eau^oin des rues St. Joseph et McS^

..-*'fl
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II-

n.ime Hill,

M.iiii>, cic. il

*J"UUviil.

„ JUessrs. Sprinkle ot Brown, aprds avoir d'abord <5value In compensation qui
dorait dire uccordee u M. WiUon a 819,500, siir los objuotious dus parties

faites 8ub.st«quciuiucut, r^-duisircat, duui leur rappoil fiiul, cjtto houiiuu u oolk'

do 813,000.

M. J>, Massoi), ne s'aircovdant. pas uvea .«e.s oolli^ues, ddolara dans son
rapport quo 87,500 ctaiciit une compensation suffisantc.

C'cst alors, le 7 aoftt 18u8, que Ics iutiuius vot6rout unrrtiimeinent la rdso-

lution suivaute: " That their attention had been caileJ to the extraordinary
" award receutly deolured by two of tlie Couiinissionorfl, (meaning' the plaintiff

"in thia cause and the said Thomas S. Brown) appointed in the matter oK
" expropriation for the widening of St. Joseph street, in fro^it of iho pi-^perty of
" the lloiiorable Cliarles Wilson; and that^he exorbitant amount awarded by
" the majority of the Commiasiouers in that case, was such as to require in thet
" opinion that steps should be adopted immediately tostiy tiie proee'din^s in

" the interest of the public,' and they therefore instructed t^e attorney of thfe

" corporation to apply by summary petition to tho Superior, Court, or to a judL^e
" thereof, to stay the proceedings and to remove and replace the two <!^iii.

*' missioners whose awarcj is eompfained of, and who in their opinion forfeited
'•' their obligations as such commissioners." >

Conformement a, cette resolution, les iiitim^s, ie 10 aottt 1863, presentArent
une requt'tc a I'llonorablu Juge'Bu'rthelot, par laquollo ils demandaient que
les procedures des commiss-ii^s fussentsuspendues, el quo los dits Springle et

Brown fussent destituoi poii^ftwrnV forfut a loirs devoirs et ha amir vioUs
(as ha\*ing violated and forfeited their obligations). Les ddfendeurs
alldguaient en outre dans leur rcqugte : "'That they had been credibly
" informed that the terms of intimacy between- the said Chs. Wilson, the party
" to be expropriated, and James K. Springle and T. S. Brown, were inconsistent
" and incompatible with the faithful and impartial discharge of their duties,

" and that, in fact, during the enqugte, the .said James K. Springle and T. 8.

" Brown frequently dined with the said Charles Wilson, and had private oon-
* versation witli, him upon the subject of the expropriation, and received sag

131
" gcstions and impressions ex parte conveyed by the said Ciiarles Wilson in a
" private and clandestine manner, and calculated to produce the effect of

"obtaining the excessive award complained of; that during the argument of'

||£ ^

.

" the counsel engaged by the parties interested the said Jame^ K, Sprinjile and
" T. S. Brown affected to 1)6 interested, and to take, notes, but that such
" affectation of interest was merely a mockery and insult to the undcratanding
"of the said petitioners, (to w*t, the said defendants in this cause), tiid the
" parties interested ; that after a lengthened argument continuing till past four

« o'clock of the 6th of the said mon^h of August, the said T. S. Brown
" declared his desire to retire for ten minutes to piepare his judgment which,
" he stated, was then in a written condition, and that he had littleTor no doubt-
" of the concurrence of his M^mmissioner J, ^. Springle, such condnot being

" unworthy of a oommisslJIr fuid productive of the gravest sospioions as to

" their impartiality or love ofjustice; that the aaidT.^. Brown_hath fre<^uentlj

\

«<
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,s»..l award now ,n que«tion. That the mdj. K. Spr ..--lo ,1,1 T S L." were appointed by the iud-e at tWf ur.rp„» in »
^P"";'° """ ^- »• "'•own

" Charles Wilson. ,

° ^'°* ""•'"*^ ""^
'"•^'l""'*^ ^^ '''« "''i'J

"That the said J. K. Sprinde and T. S. Brown have been at many periods

« . 1 1 .

'=^'"K» 01 ine Raid three commssbners shoald hn

Ixa purties iiyant lie contostttion sur cette r«.iia»« i„o -«„ i
•

aee^d., le IT septe.bre 1^0. .r .eSX^'L:; tr^^:!:
et Brown, en execution de leur« devnin, da commiashir,^ en -e,plrSnav„>ent eomm.8 une erre«r de ju,ement et avaient pri« pour birdrt«:

• rapj«rt de fausses id^j d'expropriation. Aucune jn^JL'.Zt4t!'7u I^x reproehes de fruude et do purtialite co„.r^t,«. ^ ?7»" ^-'^^f^'te qaant

App^ nyant ^t^ sabs^quemment intcrjet^ par lea dits nm„mS«^ ' ,'
trit,unnl renversale jugement, et le« dit« Spring! etBrot^ZrS J'dans lenr charge decooitaissaire, en expropriation.

^"^"^^^

^
Le jagemeot de la Cour 4'appel, proponed le 20 septembre 1873 contenait 1«

^ J''

Sprinsle et Bn>wn,) du manqtie de diligence, de fidelity dans Vex^cutioadeleurs devoirs, et surt6ut les reproohe., de fraude et- de parUuli let
'"

"sous ce rapport le dit jugement est non bl&mibk."
^* P"'""*®; «' q»«

.

_

Co ijernier jngement fot le H novembre 1876 oonfirmd parie dnseil PrirAsco„elus.onsdeoe j^gem^^ ^ lisantcolLeVuir /^ '

:, *.

^..^

:/

/-

Malrc, (-,•. (^

v.

>
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A cofte notion, Ics intim^s it'poifdiront par leurs dof^iisos, qu'ils n'dtuicnf f.;.s

I

I-' -«

I

iMiiif Hull.

'
ivoutr'lii.''" ro«f'o"«;«blo8 Clivers io dcinundeur Spiinjrlc doH domuwpes' qu'il f^umiit iivnir

.
soiiffciN en coiis<?.juorico Jo In resolution ot do In m|uiao >us-iiici.ti,M,..ucs,

pi.re.^ <|ii'oii ofiissftnt de In s(.rtc iU imraient cxfico dcs fbnctions jiidici:.iVt>\t
un poim.ir lt'j;isliiti<;-eti!eliid'upii\s riivisdoleursiivooiits. -

^ Qu.Hc est lu niiture do ceite jdsolutioii, de la rpqn«tc ot dos iiutres procedims
qui en ont ,5ie lHpns^qi'^»ce? ' Eii lesuintVJes defendeiirs ddolaroiit pur ous

'

dooun>cn»8 que Messrs. 8priiij;le et Brown ont forfait H lours obliautions comuie
.

coiniuis.siiire«, qu'ijs sont oou|fables de fraudo et do partijilit»5 dans i'cxdeu lion

_ ,

do lours, devoirs, ettleinaudeut on consequence lour dcstitulion.

Jo no vois rt'elicnient pas comment on pout pi6tendre que c'cst kV WMicr
XlnoH-a-if pas dans Io cas actuci d'uu re-U".nent fait par Ics Jntimt^ conicr-

I
Dant

«J^s
inaiiores de Jcur jurisdiction ou de leur coiupetence, in.iis il est dvideiit- que CO sent de simples notes administraliTs fails par eux .laiis cette eirconstaiieo.

,
Los- intiuids avuiont le droit, pour dc§ fins mmuciiiales, d'lxpropricr AT,

Wilson d'une panic do fea ptt)pri<5td moyeunaut unc compensation a 6tre dtablie
pur trois coinuiissaircf:. '

. , •

-. Durant la litispendeiioe dcs |)rocddds fails par eux a cot <5<!;ard, ils croiont quo
-

.
:?^''*?

'^®'* co'n'"'«s''»''"<-'s agis.seiit avec partiality contro 6ux. En lour qnaliio
d'»d.niiiistrateurs deS affiiresJe la Corporation qu'ils rcpie,sentcnt'(ot jiou jms

•'
- '

.."""e jugoi ou Idjjiislateurs) ils demandent nu tribunal la de-Stitution de ces

,

.w.'.>Mour.s. Evidemmontce nesont pisl^desfo/ictions judiciai^esouleJ^ilila-
, \ tive-s mais bien dcs actes de pure administraiJoii, par lesquels les indmi's

*

^ . demandaient aux tribunaux d'exorcer leurs /unctions Juiliciaires «n leur
favour, en accordant les conclusions do leur requite/ Personne no voudrait
pidtendrc qu'une des parties dans une «jjuse refdiee a des experts aurait le droit
d'accu>-cr faussement un des experts departialite et do fraudc. II suffit. d'doou-
cer une semblable proposition pour en fairc voir touto la fau«set6.

Et+pourquoi une corporation aurait-clle plus de droit ou do privildgo il cot -

dgard que tout autre plaideur ? * '

i-

^

Serait-cp parce que les acottsations faites par un carps publ^ussitniportant
^quc I'est la Citd do Mootrdd, dont les procedes sont ordiualrcinent publics par
,plusicurs journaux, doivent avoir de» consequences beaucoup plus gravo^.^ue
des injures ou diffamations repdtds par une aeule personne ? 'II eSt Evident que
Ton ne pourrait pas f'di-ieuseuient soutcnir une paroille pretention.

; Notre Code Civil, 4 I'article 356, decide oettc question en ddclarant que
v«' les oorporatiops civile? ^tant par le ftit do Tiniorporation reodues personnes
" morales ou^ctives, sont commo telles rdgiespar leslois affectantles radividus."

\. Lo ludme principe est universcUement reoonnu on Aogleterre et aux Etats-

- : :: /Addupn, iana son ttn\\4 Qn the Law of Torts, pagwl2i97.et 1298, dit:

v^ " Although the general doctrine is well settled,, that an action founded t)n tort

" ra ly be maintained against a municipal corporatipn, it is impossible to state«tty
-" rule definitely pointing out the cases jtLjyhirt such an aotion will li9,.....R

'-' ' /

'VW:-'^^

;!«
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^Zti!:;rirzi!r:r:-r^':;;r" «^'-"^- »„de..co„.- n„..„.:

: --0 tHe CO..,. . n.:iX:L;s-——^;^^^^^^
"the case, for an not which wcild wurranf ,.„ «J

° "" *"'

" provided the a. . do. ^ u. ^.;:^z:z:^z:^'''''''

4 ""z. tr:jrz ::.;rr ir;- ^" ^^---- p-
" igainst and punished for offonce., TZiUs'ItuZ 7 T^''

^' ^''''"^^'^ '

" was eommitted coinmunica^o cmcmo.^
""'""'i '"'*"•'>•'«'« if -the ofTcneo

1;. ddPen«,,en droit dos i„ti.nd.sje cn.i. in« f-^i'^ ™T"
cnnlonu dans '

d^utant plus ciue le. a^n„.ent/d..nr J" :^ ? tV:S^^^oe jugement mo paralsscnt irri5ruf-.hie.s
" ^ ''" rcndant ^ ^

Courde pre.„i^..o instance I^Z^IS ^'i: yVr'"'^''^^'^^''^
' ^'^ ^

2262 do uotre Code clil u J l.!.l 1^ "T
'""" d'appli^„cr I'artlelo ,

bou,eOour d..it ,,. ;^^^^^^
.qu'a decide ,. (;..,., «..,*,:|^;^

P^*^ '^ P^-'P"- --le. Et c'cst au«si oc ;

Cettodifficnho est lu plus s^riouseqais^el^ve dans la prd^n^
' ^

^ 11 y a une diKtiuction iinporfante it, faira P..«r„ i>„ ••
dins une .equCto do la nature de belletL'" ,''V"'"'" ^''"'^''^

^

bales ou ee'tes do t..„s e ut o
"

n ^ ''''
""' 'es injures ver-

contenues dans «ne niice QUelln.r«T . '^r. r""«'««.
«'««'-A-dirc, eelles <

^Huei..queiap.r:r^:: L'dJt::^^^

requSte par leur.s aVK^.-.tsIvT^ "^ibunnT '
'"'?''' °"* ^"'^ ^r«„e.Jeur\

• .'inftr. d. U „.,.^ et d. U fta™,< dc r:l. „"™f"' f'
^(.1. pag. 151)

-a,*.

-i/

1 5|

/'
.^^',

«^
V

TWi

.'•^s

corruption
..
je qftj

jflcaUpoint lapr^lwaaiMeTip
.^J. V riiTonv^nt tesf/iitsqae

r
—*-r"-^~.
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ilV

^-rijuair/ei'ie
** jo'lcanjhiputo ; mon aodumirm ct ihch rcprrtslien no c1<S<;dndroront on diffunaa-

J*iil*e,«t«..ie u tion qu'autant qu'il sora tisible que je n'ai euipl«y<S lu voio juJioiaire quo
tiufe, et«.

" pour avoir un pietcxte <le iKffiinier.'
^^

^^ '

'

'

'
^ •

""

?erte~^Qnlioe gMnft^rej^'d'aprds Duiuazeau, oit(3 plus haul', du manquo 9e

prcuvo de raccttMktiep. ^
.. • •

,

Et n^anmoins ccs nutcun^-oat^crit sous une legiHlatir^n Rpdoiule quL tout

ooinuio ocia so fuit eft An;;lctorro ct^u»~j?tat"»-tlni», roconiiajt aux partiesct i^
,

leurs avooats lo privMiJgo d'alltJgucr dans lourspliritloupiei Ics faifs les plus gravcp,

pourvu qu'ils rcntrent daiw Ics uioyons Id^itiuies do la catlstJr^^ir Godo'P^nal,

art. 23, Loidu ITniai 1819.

Nous n'uTODs aucuiio loi speo.ialo sur lo sujct. Dins notnj ancion droit, I'oo^

frouvo rOrdonnancc tie Fmii^mN Icr du luois d'aoutil539,' qui ddfond do \\V

ricn ull^guer de culoninicux-il r<$.;tir*i do EtPnr aidvc^suire, ct Ics oomtnentateurs-

de cctte pitrtio dc rOrdurin.-uiuc ujuutont :
." que lo fait qui no sera pas prouve

:

•' sera r^putd caioiunieux." > '

>

Domaf, partio II, p;i<»c218, dit: " Lcprcq*iCtcs ot Ics autrcs pi«^ccs d'doriturtfs

" qu'on produit dans Ics prnca^ doivcnt etre niise.4 iiu noinbro dos libcllos

" difl^amutoires quand elles conttenncnt des paroles injuricuscs ou dcs f'uits qui

" nuiseut ^'lu reputation des autres'; il n'en t^iut cxceptcr que les fuits T^ri-

'* tables ct dont I'cxposition est absolument necessaii'c pour la SiScision dik

"proems." . ^
On jit au Dime ^Vt)lujne de Guyot vo. Injures que :

" Les injures faitos eo-.

" justice conime 1^ accusatuxts.dc crimes, etc., ne peuvcnt Otre punies lora-

" qu'ellcB Boot vraies." /
Dureau, des Injures, ^cusation dc juges, pa.i;e3 18, 23, 437 et 438 :

'* Mais

/' il en est autrement si I'acousation ei«t appuyeo sur dos motifs injurieux &

" I'honneur du 4<ige, ou rndme si, sans Stro con;uc en torjucs injurieux; clle est

'« nial fond^." . .

TVopros ces memes auteurs, I'injure ou la diffamtition 4 I'diiard d'un juge,

o£Bcicr oa fonotionnaire public est uu outrage ct revSt uu curacture plus grave.

Ces autoritds ddmontrent que Ics ^ntim^s fouvaient avoir le droit d'alldguer

dans Icur rcqugte les accusations dont so plaint le detu^ndcur Spriiigic, mais its

<Staient tepus4ie Icsprouver. "i / ' '
. _, .

,
Quatid Springle dtsvait-il poursuivre? Du moment qu'il pouvait dtablir'

qu'ils avaient agi par m^ioe. II lui fallait done attendre le r^sultat du proofs

„engagd sur leur requfiK!; fif^t ce qu'il a fait, et je crois q'ull a eu i-aison. . Et

r vies iQtiuids I'ont pru aussi, fuisqu'ils n'ont nullement forcdle dcmandeur & pro-

/ ceder pendant I'instance^ - "i^, '
;.

/ Avant le jugftment en dernier rcssort sur oette requSto, li dcmandeur
^ Springle aurait dte dans rimpossibilit4 de prouver auoun domiiRge. Oar, ce

jugemcnt seul a oonstatd-d'une manidrjB irrd^table que les accusatio^^xootenues

duns la requSto des intimds ^talent calodllieuscs, puisquo . les requ^rants

D'avaientpasr^ussi^a los.prouTcr. °^
,
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.pj::.rz:t 1:::°'^°"'''°° -•"'!;»,-»"«• ..w...« oi..™ p., ,o.

M«rlin,. ll«f<,r,oir6 d„ droit ori,„i„.l, ,„«'j, p,g, 540 ,j. 22'

"c pro,4 douo son pojnt de depart qu'a ccttoL^tZ^^^T^llii line exception a la riglo." /
epoque.Xe n est point

.

ChSssan, ddlit« et contrrvcationA la parole, tome 2. page 83, No 1249

;;

^itiou ««x autre, deiits ,ui s;acco.4 Ct p;r T •'" '^^^^

'-nn.en^ dans u„ bc-uI inatu,.t: feous tous xJZZrL^'^"' ^ ^°•
" dans la nouvdle M-islutron on a faif la ^: • I-

***"»? ^ ^'''"•'nne comme

ur.pr,de..ee uneienuc et .oderne a confirm^ cette doctrine '•
' ^*W 21 Oct. 1830(8.^31.1.367.) ' ' '

'

" Stiiu/:.^^!" "^"^"'^ '" '^ Pourvoi e. easaa^n du .i„i.

Cass. 24 juin 1813 (S^V. 4. 1. 383.)

' >' '

j

'' vent plus sir^: d:r^r£»^^ xt•^"'^ !;'^^^^^^

" prescription peut courir • " -**'** "*»'<»« ^ ^'"•P*^'' de cet .^ q„e U
^ Nimes 19 Janv. 1819. (S. V. 1;9-21 2. 8 )

, : , > ^
* ' -

n«m« Hall,

"•ire, eto. <|«
Moiitnial.

•»,
/

>:
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I

IHim« HrII,

^JfantKal.

Jiig^.—" Iju preiiCri[)tion est 8u<<|)cii(luo pondiint l.i (Jurjo do I'inHtnnoo eoga-

g«c dcviint les tribuniiux civils pour fairo juj»or dos qiic«tioiit» prdjudioidU*. \^
CnHB. 30 janv. 1830 (S. V.30. 1. 138.)

" lOavril 183S (S. V.35. 1.387.)

" 27mni 1843 (8. V. 44. 1. 34.)
^

,

"^

" 14d^c. 1844 (S.V.46.»1. 765.)

" 7 inui 1851 (s. V. &I. rrw'Oa.)

Cctte doctrine Huivic en Franco I'cHt d<;'ilRmcnt on "An^lctorro ot anx Rtat>i-

Uni». Aniericiin Loading C»iso.s, II ire & Wuliaoo, pa;^c8 221-223. J'karis vs.

Lamltrt, 1 Snced 232.

Duns uno cause Hoiiiblifblc i, ccllc-ci, dc MfiMviUe vr. Young, rapportiSe k la

page 378, 6 Le<r!il K^jwh, la C'uur Supdrieura, ik Montr^^d, a prolong^ A la

dcuiunde du di-renJuur lu -dt'lui pour pluidcr ik Taction en donimages,.ju8qu'uu

troisi«^iiic jour iiiclu^ivcincnt iiprt*« la reddition du ju^cniont do la Cour d'Ap-

pcl dans la cauHe oh 8c trouvaient Ich plaidolricH qu'on alltSguuit etre libclleusex.

Quant aux dnniiiia<;es >ioufforts, il parait qu'ils Kont ti'v»-<$lov6.s. M.'Springlo

n «5te ruio($ par ct'» accusations, et la'prouve>des doniniagCB est trds-fortc. Je

croisquele jugeuieiit dull Cour 8upvr|^uro dQlr Ctre inflrnid, et les intini^s

condanm<f>s a payer~93,000 dc domniafMjnayeC^hterut ^t ddpun^.

JUOEMENT : '' '

.

:>•;' L- .' ''
'- ;

La Cour &c :
•

:
"i ;

Coniid<;rant que la prcscnte action est une action intcht<Sc par fou James K.

Springle, maintenant repr<^.sent^ par lo^ appclantcs, deinanderoaso!! en reprise

d'instancc, pour le rucouvreincnt de d(\nniage)j(^^^inontaftt dc 820,000', qui

avaicnt 6i6 causes uu dit James K. Sprin)'le par une resolution dcs ddfondeurs

iiiiihie.'i passde lo 7 aoQt 1868, ct par une rcquotc presentde par les dits ddfoDdcurs

inlimes devant la Cour Supericure, u Montreal, tc 10 aoiit 1868, demandant la

destitution dit^dit James K. Spriny^lu, comme coniniisaaire cliargd de fairo I'eva-

luuiion de I'indemnite tV payer in Tlionorabla Chailus Wil.son pour Tcxproprii-

tioii d'un terrain rcquis pour I'diargiHitcmentlde la rue St. Joseph de Montreal.

Attendu que la ditc rdsolution ot la dito ircquC'te contonaient dcs allegations

injurieuses pour Ic dit James K. S^riogle ct de nature it, fairo tort n'sa reputa-

tion et ii tcrnir son caracti^re. ,»

^ Considerant quo le dit Jas. K. Springle a contcstt? la dite requSte, ainsi pr^-,

Hcntue pur les defc-udcurs intim^s, ]e 10 ao&t 1868, devant la dite Cour'Supi!-

ricurogsiegeant 4 Montreal, ''
\

Con^derant que jugeuieiit n'cst intervcnu en cour dc prcmi6re instance sur

cctte requetc ct la contestaJwon qu'cq a faite lo, dit James. K. Springlo, qiie le 17

Hcptembre 1870, et qucH^/dito cour de premieyc instancd par son dit jugeraciit

a acoordd les conclasionS^c la dite rcquCte et renvoyu le dit James, K. Springle

de ses Ibnctions, mais p<ftir cause d'ecreur de jugcnient seiilement, resultant de

fausscs^idees sur la loi d'cxpropriation, dcartant comme nou fondds les roproches

iiijuricux fuits au dit James K. Springle, dans la dite rcquete dcs defendeais

intimes.
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W !!!!;!!r'^"'lf;?^TT"'''''"
'' "'^^""'*'^^ im .'.6,4 portion appel ...«.-n.H.

prc-o..*™ m.u„oo uvaitWcn d.stituant lo dit Jame, K. sjrJ|o d 1 ohTlde coH.„aH„.,e, c>« c«i.^/o dir juK«n.c„t du 17 »..ptP,..brc'l870
''

. du^:::!^^ •-to^o.f nppoUudit J„«e„.c„t

unal par d^cret cU ^^ ^vcubro 1 87G-, a confirm^ 1„ ju^^r,,.JdVcotteCour «;on„.^«^

final 8ur la recjuflce co„.onu„t t^ alM,utioDH injurio,J do,it Ve.t plS di
'

James K. Spriu^do, dans ho.. actU... en ootto c^lii^e
' V ^ Y

mTtltZ
'"

''
^'/'T" ^- ''P'"«'° " '"'"'""^ '" Pre^in^aodon lo V m,u

uJi'd?lff T""
''""""* ''•'»"*'''"'»«°' i"J«"e"-« fuitoa d«,, ra dil"c '"

"

naux tan do preni.ire .nsUnoo q(^o,. appel, ot dont il n'a it6 fiohjemefti dltLque Ugteaipa aprcV. ria.titutio.O,do I'actiou, suvoir par lo dirdTcriH ' ^
MajoBW en aon Conaeii Privtf en kto du 28 novembrl lfi7« ll ^ t

^NlcatreT±r^"''°
devant acourdepremi^ire inatance, . o6n.pl

L

rrir
*^ ''™"'"'*'""' ^° '""''*»" """»"-' «*« °« <J^'i* • «o»»eac6

f

.rtSral26""c\S;''l' T/^ i'"'^'''
" "'^ • P- '•- * >'-PP''««'on del

Z?rri n" ; • "" "'" •*•" '* ''"••"'« 2188 d« dit code, el parS

iTt^Tntlet «;r *^:f
P""«'«^""'» '•^«>»'"-^ etoi-te et pxeacrite lo^u'L« et«5' loteotde, et par suite non reoe?able, a mal ju"* •

/

dt James K.SpHngle des do.i.,uttgo8 considerables a, monta'nt 4 une soton.ed'au moms trois uiille piastres
; V '

»
une sop»n.e

dites allggations injurieuses au caraotdre du dit James K. Springlet
Cette Cpor casse et ahnule le jugoment ren^u p.r la Oou'NjuD^rieure

Z^!''^!:t T:"'''''''''r
"'"'^'^ P*^" •« appelantesen

'.Turl T' "' *'"'" ''^ '" "igmficaUon de raction. et les d^pens Unt«B cour de propiidre instance qu'en appel.
f" «"*

^pftantTT.**' ™"?^^ ^""'^ * BeaucraSip, .T0c.t8.de3^ppelantes, leur accorde distraction de frals.
^^--

'^anw-dife^eaMcAawi/?, aivocatsdes appelantea. - ^
-Bower A)y, C. R, avocatdes ihtim^s.

*
,

^1
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COURT OF IlKVIKW, 1882.

WONTHKAr., 3UT M\y, 1H82.

Coram Joiinh«in, J., Toiikance, J., IUinville, J.

'^ ^

"

. So. 200.

Ki^jour vt. llttrvcy ct nl., ami Logon, oppfmnnt, nnd KUijoitr, oppoHont,

/jogaii, oonturtiuiii.

Hkld .—That (he omU due on a JiiilKrnviit in«y be l«Ki«lly palil tn niiil pompoiwated hy a debt Uin»
liy tlio allorney of record of tint parly to whom aiirh coum iirn iiwjirdiid, iiotwIthntninllliiK

, that ouch o<»it« liavu not Ih-aii itwnrdod by dUiinctlon to the atturnuy, In ilia ab«ani-il »l
proof by tho cllunt that. h« had paid hl» attorney'* coot*.

This was a Riviow of a jiid^iiiutit of the ^upcirior Court at Shorbronitu

(Duhcrty, J.,) (lUminKiiijj Kil^iour'toppoMtinii nriili ciHtx.
\

Tlio opposiliun wiis fylutl to n Hcfzuro iiiu'lu to enfo^oo pnymcnt of oertaii

costs liwanlcd by jiidj^inont in tho Circuit Court to J. Caldcr, Esq., uttoriii<

for Lojiiin, ^Mtr ilUt/nction, and for castn on tho.upp'al fiom that )^jl;^nioiit ; n

iiWomiucti of (liHtiacttMt de /ruin havin-; bfcii awarded to Mr.i^ldvrin th

Court of Appeal. ' I '^-'^

Kilxour, by his opposition, pleaded (auion-ist other tliif^f8)ahat ho had piid
tho costs in both courtM to Mr. Caldor, by payuicntt in iiKiney and by coinponsa-

tion, uild proved tlie fact of sueii pnyivciits and couipciisutiim.

Tlio o|.i)o.si(ion was contested by Logan, and tho Court beloflf considered tho
payment and compeaoation of tho costs in appeal to bo, under tlie ciroumHlanco!!^

illegal, and dismissed Kilgour'B opposition, ijuoud such ooatH in appeal, witi;

(BOSts. , .

Id Review this judgtiicut was unaniuiouslj reversed ; the Judgmcut io Hfevie

• being worded as follows

:

" The Court hero shting as a Court of Rcviowj having heard the pai-ties b
their respective Counsel upon the merits of thi.s cause, and upon tho doiiiand (

and inscription for Review of the judginqjt rendered in tho Circuit iCourt in

nnd for the district of St. Francis, on the Slst day of October, 1881, havihg
examined the record and the proceedings had therein, and maturely doKboratL ,

Considering that the plaintiff, opposunt, hath pr(Tved ^lyt the costs/sought to

be levied by the wril^jof execution, of date 29ih day of May, 1880,iiave hteen

paid and oompcnsatctjl by a greater sum .heretofo.re due by John CaldJr, attorney
of opposant Logan, to wit, as follows, the sum of $30, amount df an oidor
addrassed by saidCuldjr to plaintiff, of date 3rd 'day of Fobruar*, 188o7and,
paid by plaintiff for said Calder on account of said costs, and th« further sum of
•207.50, amount of a note which plaintiff took up and paid, f^ said ^qhu
Culder, to wit, on or about the 5th day of February, 1880. said hote m^A by
Calder in fevor of one 11. W. Mulvena, of which iiote plaintiff/ then l/ekme
the holder and owner j *

Considering that opposant tibgan hath not proved that he was entitled to
recei\e said costs in lieu of siid John Calder, or that ho hath paid said i^ts to
said Calder, who was entitled to rcCeive as having jisked for the iaiue

\
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.;^ C/)UItT OK REVIEW, 1882.

/ MONTREAL, 31it MAY, 1883.

'

CWam ^o^soN, J., ToBRANCE, J., Kainvulb, J.

^

/ \. No.836." •
.

r

Bourdon et virva. Picard el at \

' o .^. ! .J
t„far^,:, to H«rTe a new wid correct copvT "

/ ^ will g,«,t CO.U to the luovlug party lu U.it,Coi2 ' " *" ' *'"""« "''*««'•'' ""y

ThiiWM « Review of a judgment of .the Superior Court at Boauhafnoi.miDta „.0R ««:«^//o„, i /«/«me filed b, two of the defeodaut. and dismUaC
the plaintifiPa action with costH. 7^

°'*""*'*"*»

The excepdons were baaed on an informalltj contaibed in the ooiies of writs

rlr ''^^fT^'!':'
"'"«»' ««»««^ "-» tUe original writa werejij i^

tyti^^iel '
'"'''^ '"^''^"' '^ *•*' prothonot.r, of the'^t/M

.opI^7th:';;^r"''
^ --^-^^.^^-^lo-d to aer^e new «d correct

'.Ir^S;^
'^'"'' '^•°*^'* "'" '""'''"'' •'»'* -"^'-^i-^d ti>e exception,, m .

The Court of Review uoanimottsly reversed thu judgment, eranted tha»oUonaof th, pi^ntifc. and diamiaaed the exciiptiona, Jith^oata nTvorof h
plainttfia in both Courta. .

"^wroi me

7%/.. Ww. ; f
.^ •«

'^
' J«<*gn>«nt of 8. C. revewed.-^

^A9«. AvMM/, forplainliffa. ^: VV^^ .- ^P^^

X. ^, ,Sfeer«, for'dofepdants. *
r f

("-B.) '
. , / . ,

.•* ... "P ^- /

uppOMBl.

^^oaidorijK thai thora U .rror In the .aid judK«ent of the 81.t day of '"•«"«' -i-

October, 1881 ;— ""^ *" |l»n-ey m .l,.

Doth rovers the aaid judgment. .J.,th not aa^c the aoi.uro inado of plaintir,

*

Kooda on the 4 h day of Juno. lyso. ^cnTHoth grant the conolu.ion, of-plaintir.
oppoHUion and declare that the coh.h aou^ht t« bo levied under anidlrit have
lecn p«id j,nd ccnpenaatcd, ho ir .a nceeanary. by aaid aun.a of %m and$J07.80 currency, and doth oonde^uo the oppoaant Thon. Logan to pay the
^.... a. well in .he C jcuit C..u,t aa in thi. Court, and cot dJZul
Meaara. Iv«a, JJrook A Alerry, ^iton.oya for aujld oppoaant Kilgour."

/.«cfc^«,.n.f„rKlU/
J"«'«-"tof8.C.revoracd.

(h. B.) * V /
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81!|»K»I()H(*0III{T, IflH-J '

"^
MUNTUKAI.. JHrH KKKKirAUY, l»*t.

C'lnnn I'amnkau, J.

' No. »!•».

I\uigmtii t». /'(iHa^ i»-ijHiih, if- K'thrttwm, Oppomint, «<• Lnmtreht, Oppotiant.

IIki.D :—TtuI ail apiilkKtlun to Innotlh* ^m I'lmr *i|«lii«l tlix wrlllU'Uii' of ili.i I'rnllinnnltry n'K*ril-

lilK thi' piMllnn of ri>|M>rt iirilltlrlliiillon will imt bo urniiloil, ntlvT lliii rf>|Nirt han barn
ham iliiRitiinl, In Ikvur iiritii ii|i|i<>«biiI who liiiuw uf Ihv/'ixr I'lmitilaluud uf |ir|iir to Ibo
Jiiilirinaiit h)4ii<ilU)|iilliiK thu report,

'*

I'Kit (.'iiltrAM :—^liAon riHtniircho fiiit iine rG<|iiA(() civile pour Tniro r<$Toqunr

ot niiiiiilor lo jiigonioiit qui a li<)inolu;4Uv lo riipjHi'rt Uc <listribiitio(i dwi deiiioix

prolovo:* en oottc inntimoe.

II M! loiidti Hur CO que co ]u'4«iiiont wi bil-'C *\xi iin cartiBoiit liiai. Lo ccrti-

Bciit dorit il HO pliiint cntm^uto qiiu lo proji^i (|(iMr« n (^t(t nfBclid tin [in'.fkt le

lundi, H il.i janvitir 1883, prfniiiint qi|'il 'ii'Niihflt"^' I'air, dKj iiffiolid quo lo

Mianli 9. II pidtond .cii coii><<<|uunco quo tol coitidcat no coiMit ptm tvm6 officiio

tmit lo tonips <|u'il uuruit dCl I'otro
;

qikkiu lieu dc ro-HT alTioli^ junqu'uu inurdi^

23 jiinvior, il iieiHsrnit rcnt<^ atBolio (|Uo juxqu'au luanli \\\ juivicr.

Loret|u<tranr ollt^ttue avoir pruduit uno oonroHttitinn do la collnoiitiori do I'ap-

pot'onte, (Joorgiann UobertHon, avco pcriiiiMHii)n d'un ju^o, lo 2 do f»}»ricr 1883,

ot avee un ordrade oo juge, au protonotiiiro, do no pn« livrer do copio du dit jugo-

iiient : ct, ail stK^'rir, do oo paH ao dcHwiiHir doa duiiiois aIlou<$H ik I'uppoflaDto

Jum^u'i^ nouvel ordro,

II fait uno iTequfito domandnnt parniission do «>'iiicrir(! on faux contro lo oorti-

ficat du protonotaire^:N.^Cotto rcquC'to est 8i<;(HH) pur noii uvooat, uiuni d'uuo pro-

curation. , \ ^ ..„

, II dcinando auHsi ii la (jour do fixer lo quaplum du d^pftt «ll!^ par i'art. 6Jl

du Code do Proc<?dur6 Civile.

Ji'opposnnto fuit h cotto detnandc pluMictirs olij<>otion;i, (»-oprd!i dnonctfos >

In. Kile dit quo lo prooorour doit etro muni d'uno pr«Kurntion Rpdoiale) auk
tcrmcH do Tatt. 161 Code do Prf)«»S(luro Civile, peudunt que lo prooureuVt, 4it

re(|iivrunt n'a qu'uno proouration gt^n^rale.' ' -t

.' lia procuratron rcquisb par cot article ct par lo Oodo du Faux, d'od il' a ^t^

. ^ tir»5, cat une procuration 8p<-ciale A I'cffet de K'inscrire en fiiux. II n'est pas

' 'h'^cesRairo que cc Hoit uno pro<^urution pour inscrtre en Tuux dans teUe oaawtoo
pvociJJurc, en purtioulicr, ni contre telle ou Uitlo piico nomnidmont.

'

'

. AutrniDont il sorait iiiipoi»Hihle A uno porranne absento du pu^a de faire fajre

' ou d'auturiiier validemcut utie innoription contre une pidco fuussc, dans le ddlai

yoiilu.

Ln procuration 8p<;cialo est cxigde nfln quo la partic, au nom do laquelle I'in*-

•Xflription^di prises, no puis.se pas enauite desavouer lu procedure, et aussi afin

qu'on ptnsse avoir rccours contre cetto partio ct la tenir re^ponsuble des dom-

iDjgcs s'ilj a liea (^crpilloo, Code du faux p. 1&6.)
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SUPERIOR COURT, \m.
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141

J". Obi«5.i„„
:
Lo roq...^™„t n., „o„olut «.u fr„|, ,,uc oot.tro l'o,,n«,,.„,o ct

^,n do I. f«u«e.. d«,uol .0 pro.«..„t„iro «oul ont r.p..ni ot nll^'
Cctto ..IJeCion pourrnl. mro pri«, on co„Hi;idr«.i«n lnr.qu« h Cour «*</* .0

^^

4. L,.,,.oc«„ui..^a,t„cWea ]« rcquCto o,t „„t<...ieuro „u f..u. dont o„ .0^

^^

La .c=po„«, A cctto .m«tri«™o oljoo.io« so trouve comprieo dan, 1. rdpon,o 4

a... OhjVollon
:

II „« pom p,, y „oir d'in«oripti,^n on fu„, eonfro un oertl-
fi....t an,^. cur au J„^„en.. ^irco quo I„ Cour, oJprononv.nl lo IZZa
.0 quo toueo ia procd,Iur« un.driouro d.ai. r^u^ro ;1„'do de d'.n^ ip

iSorlS.
^«P'--*» ««^-»'- l^auad laro«lod^r«ciq„e du 4

Oeuo r%|e do pratique n',, rapport q«'A «„ cxiubitr loi, ce n'«.t naa d'unoxlubu «.ai« d'uo oortifloat donn. par I'.fficior do I„ Cour, qi'iU'-^t^
_m,.llour8 cctto riglo do pratiq,o. qui obligoait A^ domnndor pormia^fon de
...H^rjro en faux oontro an exhibit, dana lea 4 jour- do aa production, «t JirtueTleu.c„t abro^^o par I'art. 1C4 Codo da Proc<5dur« Civilo

»«"» »t7»rt«el-

Lo roquerant ca.-il eaooro dan. lo, dcqais pour dcuMndor do a'inacriro on faux
co..lro lo du. oortifio :.t. apr.N, quo lo jugo.«ont do diatriburion est ho,nologa<$ ?

«. .sHanfco do colu. qu..v«ut .MuHoriro on faux quo posteriouroLt h n.oaX

«ur uno p,6co fu„««« ot do„t la fau8«,.^ „•„ ^t6 oonnuo que d.puis to! jugomebt.
Dana hiapioo actudlo, lo faux paratt avoir 6^6 d^couvort avant lo juaen.ontr-usque laffidavu, annexe , 1« oon.oMation ^rodni.o par lo rcquJnCo^

gui qu<Ho 22 do Janvier 1883.

da!! U fl

° P""
""r"*^-:""""

'J""" '» cpntostation, ni dan. la t«qu6te eivile, „idans ^ don,»,.do d ,n.or,pt.on on faux, quo lu eonnaiHsaneo do la ftua^e.^ du ^er-
fficataic 80it parvcnue au re^utfrant qu'aprt^a kdatc du jugement. Outre cette

-^
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SlIPERIOU COIIKT, 1S8».
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yuMlllt.

tr

>«""'". y:„'::i;""^'»t'«". il ''""«I««»t un afSOavit .lu ieq...5ra..t, nffinnarit nH'il n'a ims eu con-

J5^^;l:t:ri""''''^^"''"^^'Vf"">' «vuutlad«.^du ju«om^^^^^ Tel affiattvitnWi«.8'da„gIe

il est iii6iiic prokWc (juc Ic rcqiuirHnt a eu conii.ii*.i|i,«e do ce ccrtificat etdo
sn li.UK8Cte, pa.ce f,u'il nlltWue avoir p.oduit u«e ui-puhiUoii d....,s 1. owho avai.t
I'lioniologatioi. du jiijiciucnt do di..tiibutior», et ulors il <Stuit un posiuoi. do Hut-
vcillor la proc<5duro, pur hon uvocaj. n „,;
Tour pr<5tcndrc que le rcq.»5n.nt n'en a pas cu conna'lsmince, avaDt lejuge-

went, il faudrait pour ainw dire odtiicttre la supposition de r,.v6ci.t do I'oppo-
Miitc liobcrtson, que ^affidavit du noniii.6 Scotenne a subi uiie alldration en yiDB^rant le now du requ^raDt,4«;on Lamurohe, pour le faire acrvir H Tappui dot
la contCBtation de cdui-ci, quoiquecet affidavit tiit it4 fait originairenicnt, pour
servir dans une eontostatioil uiue eiitre d'autrcs parties dans la prtWnte cause

"^

Dans I'uno ou I'autro hypotl.6*, la Cour i)e Be croit pas suffiaau.nieut auto/
ris^e i. permcttro do produire U requfitc civile et riuscription de faux •

dejix
proced^s qui deinandent^.m,«/,oV en favour de ceux qui los vcBl/nt adopter
uno J.fise prcaque certaine, a I'appui do lour droit.,

Tlic following was the judguiont of tile Court :-=2' - ,

"

"La Cour* * * Considdrant quo k Wt^titVant n'alI«Vguo pas etnejustifie
pa- que lo pretendu iiiux dout il ae plaint daus sa requfit^, no^it jwrvenu a sa

""

coiiiuiasancc que postirieutcment au jugomcnt^ hoiiiologuant lo rapport de «&•
tnbution et dout il dcmaiidc la retractiitiott

;
;V • .;

Considdrant au contrairo que Ic dit jugttticnt est en date du 22'de Janvier
1 883, et que Taffidavit all<5gu<S 4 I'appui dc sa requite est en date du dix «ept do .

J invwr, c'egt-4-dir? oinq jours avant la date du dit jugenicnt
; quo le dit requ«-

rant (Stait partie dans la cause, par le fiatde son opposition a flnde conservery •

produite avant le jour ou le dit projet.'de distribution a et^affichd, et que sous >

ees c.rconstanccs, sa rcquCte est tardive oux toinjcs d^ raiticle 164 du Code de
Proc<i5dure; * » _

Cette requ&tc est renvoWc avec ddpeos distrains a MM. Bcthune et Betbuoe
avocats de la dite Dante Georgjana liobertsoa." . -r

'

. , , ," - Petition rejected.
Archambmilt d- Archnmbault, for Lamarche, 'opposant,,

Bpthune. & Bethmei for Kobcttwn, opposant. ^ -^

'

(8.B.) . ..-''

. -<
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COUBT OP QUEEN'S BBNCir, 1883.
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^ ^ €OUPT OP QUEEN'S BENCH, 1883. • •

MONTREAL, 25th JANUARY, 1883. ' " ' "

C^rarn Hon. Sir A. A. DoaraN, Ch. J., K^msat. J., Tessier, J., Cross. J.

iROSS

No. 462.

T AL. ts gual.,

AHO

CONVERSE, /

HlLp:-r

Appillantb
;

RiapoNDatir.

ground, that thej^ had no( qujility to sue ' ' - , ^
TI,o:.ppclta„., claimed to bo tho .^snoosof "'iho C»nl.d»A^ic«lt.r.l In

.-,... .„«i,compi^r^rs:" t".:i x^-tr:.:.
t|ne stock of thn company, „ . f -

."• "• two cans on

,qu.8u,veDt n est fade do conduro que lo Parlement a nomm^ ces '8vndi.s

ciera^t do ceux do, actionnmres qut ont d^j4 pay^ leun. wrsements, pour H6«ijerfinalementje., affairesde .cette compngnJe. ' -
^ ^ ^ '

.

Le prdambute dit :-^. Consid^rSbt quo le« «<«ionnair«s oot r^solu qi'il 'ert de
'

<1« n, oDt t^t tjuclque progie, dan. la liquidation do la ^mp^^'^X^^

"Zr«„'r vr^
**"''*' biens et effets de la dite compagnie se^ont

(lis J{<«s. Fish and Duni98vl conjwe co-syndics, et toutes porsounes v

;;^;;^--^ , le, dues par^=:£
II semble que cet acte sp^cial'du Parleuient .s'il vout diro-quelaue ohtm «on^

'

s^t::::ti:r"T r^^^'^^^- -?^-J:Jzt2r:
Zui /n ' T' ''^'^/^'«P»"i'f4t PaHo faifprquv^ en cette cause qui

4 laquelle
,1 a^t^ nomm^ des .nspepteur«, mais pas d'autrcs syadic, . .En vettnde la section 79 de 'agte de Faiflim A,^ ir7k n^i.. i

j ""^7- .nn veTtg

.A; ...

V*

f J

^-^

*- "*
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CQlTliTOF QUKKN'SBKNOIl, 1883.

( .'3

II a die fiilt line autre objecllati savoir^ c|Hi8i,k's verHenieuU n'avaient pas 6ti
li'galcment !i|i|iil<5i».

Le SfHtut iriniJi(iuo pnp die inolo HfMSoitique ; il Nuffit dans co oas qu'il j .liV

uno miiice miKoiinublu mix actiniinaircn. 'Or il ust on. preuvu (|u'unti noiico a

<5t«S adressde par lu postc «iix actionnaircs ct au d»5|'enJt'ur Coiiv«i»o en piii-ticu.

lier, ct de plus notice publiquo duns un jourfiiil nnjjtlais ct dant* un journal fiMu-

yais UD uiois d'avoncc. Ce point a6te ddcidddans plusieurtfcauses dans IcNqucilcs

«otte question avail 4t6 N|)ecialcuicnt piaiduo par exception.

Lcsapperants ont cii<S plusieurs prdeedcntSj eutr'autres Fisher's Harrison's
Digest, (p. 7160).

'• A circular sent to every shareholder in a Railway Ooihpany informihg hiui
" that the Directors have-resolvcd on making a call, ounstitutes the oill," •

'

Ross vs. FranchAre, Legal ^'ewH, vol. 5, p. 33 ; Abl^ott's Digest, Vo. Corpoi «:

' tioDs, 3U and 37 ; Angelf & Ames, on CorpoiaAions, p. 517,

Les dcmandeurs ayant done prouvd que le ddfcndeur est un dcs actionnaircs,

-tiu'il a payd au present deniandeur les dousienie ct troisidmc verscuients, il est

<liflicile d'en venir a une autre conelusjoy (|iie celle de condaninor le defendtur
Converse a payer aux deniandeurs 6s-qualii<js la soiuine dcmandeo.

The following was the written judgment of the Court :

—

"The Court* * *

Considering that the appellants in the capacity of joint assignees of the
Canada Agricultural Insurance Company claim the sum of $100, being the

amount of two calls made by them of ten per cent, each on five shares of the

capital stock of the said Company owocd by the respondent, which oalls were
4ae and payable as stated in the declaration ; .

And considering that the respondent has pleaded the general issue, and has

not all^d any irr^ularity in the appointment and proceedings of the said

appellants;

And oonsidering that by an Act passed by the Dominion Parliament in the

4l8t year of Her Majesty's reign, under the chapter 38, the assets and estate of
the said Canada Agricultural Insurance Company were vested in the said

"appellants as joint assignees, to be in the same position toward all parties

interested, and to all intents and purposes, as if they were official assi^'nees

;

And oonsidering that since their appointment as joint assignees, as aforesaid,

to wit,. on the 16th day of July, 1878, a meeting of the^oeditors of the said

Cii.ada Agricultural Insurance Company toi>k place, at which meeting the

creditors present appointed inspectors, but not assignees
;

• Anid oonsidering that under the provisions of the Insolvent Act of 1875, and
of the Acts amending the same, the appellants have become the assignees of the •

e<t;iie, in default of any appoiutment'of an assigneo or assignees by the credi-_

tors at their first or any subsequent meeting, and have thereby become vested

with all ihe powers of assignees under the said Insolvent Act of 1875
;

And considering that the said appellants have since their said appointliient-

acted and been reoognitei as such assignees by all parties interested, and specially

"Ty^lGe sufd re^jpoiidcut, who las already paid to tLem in their said capacity two



"V

Iff

COURT OP QUEEN'S BENCH, 1883. |4S

,r

And «,nMdcri„g thntthoro J, ercor in iho'judgment rendered by the OonrtX^ojr. t6^w..,bjthe Oir^uitOourt for the Oistriet of St. ^ranoi, aittL It
Shei-brooloe, on the :flst October, 1881 ,'—

' ^
Thi9 Court doth r^ver«o tl.o said" judsmont of the 31st October, 1881 andproceeding to .^odcr the j«d,u.ent which the Court>low«hould Kn^ rend;red,

Id rJtfT7:
"''"""'^' "^^ ^" ^'^^ ""'«""' »f '"« -''»' '0 -t. a fourth

fl the 4Tf,"". /"rro? ^r o» the Bum.of $50from the 2pd thy of Apr,], 1879, aud the balance from the 2nd of July. 1879
4.nd eo«t8 as well in the Court below us on- the present appenl."

' " '

<^m/r«^.frkW,ft^,ppeH,„j,;]• J'"^S'»«»t «fC C. reversed.

A. W. Atwnter, coanseljjjjl

<?. 0. Dhak, for r^H^y .,

/>. Maenvutar, ^AbKuscI
(8.B.) IWFT

StfPJKJRiOR COl^RT, 1883.

MONTRBAL, 14th :|IAY, 1883.

€fOram PAPmaAU, J.

(Sitting at En^uite.)

No. 1966.

Ducharme vs. Loysellt,

'^

di2^''*T
^"^''^""""•^'''' en separation de corps, bfisee s«r trofe chefe

• La denianderes.se a fait assipner son mari comme t<5moitf et veut Vinterh,«cr«ur le principal chef de sa domande. '
'^' * '"^*'*^«r

Elle se fonds hur Ics autorit^s suivantos • -

m. Laurent No. 206, p. 245 et 24tmden, No. 316, p. 370]IV. Deinolombe No. 474 et 476 ; I Dalioz Vo. Adult/re, No 77.
'

n. Toulher No. 759 i la'-fin.

»"•<'•

17 L. 0. Jurist, p. 242, Starke vs. Massev ^.

V. AubryetRuu§4^1, pajrelSl; -
'

L Merlin Quest
:
Va Aduhdre §10 No 3 '

L'avooat d«^<Wreadeur fait obj.H„ion i cette preuve eomme <St^„t HMe '

o»qu«l.
•nd

Cuiivane.

-ku d.hn,««b„ d. 1.„^ L. Cod.S^^ poru ,«^5^SS^l
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^

in.s/rw«V«;ot.iu];<5<}^fe /rt meitie mnniirf. que toute autre ii^^tion ewileleiVa^'l.
tide 879, du ,Uodo de..Froci5<]ure pivil« Pranyiiis, est dans lo mfime sens. NotrcV%
Code Civil s'exprii^ainsi :^

'< Cotto dcniundeVit intentii, inairuife'ei juj5<fe do '

" ta. mtoe ra(>nttyQEi™jj» tdato"ftntB<S tusxion civile, avco cotte lUftrance qo'il Wett '•

" pas permit anx' parties <ten adiiiettre l^^HifjationS'dont il doit toujwraitre '

." fait preui*e decant le tribuml." *

'

,' '

DciDolombe (^ai, de tous^tcs commontatours'dirOofk' N' ijit^itSon, paraWfltre ie

' plus dispoiHS tk poriljettre d'iiuorrogcr Jos «5poux sur fails' tjf'urticles, potfr eii til-pr
"^

des avcux, f)ur les faitii qui pcuvcnt eiitrittncrla'8<Spnr<.iiion dqeorps; aprds avoir-

discut43 la r|«estion," so-lwrno -^ diroj- (T. IV. No. 470). " Ij mo semble toutc-

j' ^^ 'l'^'^ "^?* '^Pi* P"^ wyicluro que I'un' dos '(Spotlit ne puW pns^oh^cherj
„" dans rintcrnj'jtatalro Bur I'aitH ot arftcloii do I'uutro wpoux, dcH in9yena do '!/
" prcuve tifL-a alojs noo point de soitavcu volontairej niais 4e^ fie8'<l^n<Sgalioh»

'ypSme/plasott^tdmsoiiibrtmiMe^j nienjiongdres ' ot qontrrf%<jtoiros. C'est.* •

"** sagncitt-des niaaistratsqa'il app<trtieiit do les appi^&ijjr." 1

-"

. Le C«)de ifftpulton, 9ssiiiiilaif£ I'ihs^^^^ d^ ces causes ji «ello de toii;^© >
"

antre action ciyite, iWsse au jugo In disciH}iton qU'il ptut exeroer sur \q mode'.'
,

d'insttv^tfoj^ dans les causu's oVdinairtfs. Jifv^tFc Code, au contiaire, est'cn termci)*

prohibitif^ ;"i!n'e»tpiispeinii8aux parties d'en,adiMCtfr(^ les aUc'gatidns dont
" il ddt %ajwrs 0tre fait preuve devimt ie triljunnl."^ ,Et'notrol^ode do J»ro.- .

*cedure Civile (article 970)°pr«jisle dayadtage :*," La deuiandc^ipdparatioB do "

"Wnsne^jew* etre accordUaur la con/ession^ on lex w/nHj^oji^^de la partie

" defondpjrqsse
; Jes- alldgirtirt^ de la domande .</oi»wt<^ C-tre <5tiiblies par UnoT "^

- "«»//rcprcave 'legale,'' etlWticle 989'(;.'F. Cf. assujcttit I'in'truction de la '

cau9e>.cn'«^»am/to^i dc cor^» i\ 1« dijSposjtion do (fet article 97t>.

eequel;)loi no pcrniet pas la oour ne Woit pas, no pcut pas le*perniettr<>.

Co qui ne ihit pas so faife, Vux tormcs de la loi, l.i Cour ne doft-pas ad- 1

juger qu'on le fera, surtout lQrw|u'il s'agit de rajplioation d'apd loi touohant'
.I'drdre public, commc dans Ie cas aotuel. ' ^'

L'objectiop faite par I'avocat dii d<Sfendeu> & ee que Ton interrogo ce der- '

'ftier, sur le fait prinqipal de la dedjande en ii^paration de corps, est maintcpUc.

Je rappcllerai qije jiigement ojant etd? rdiidu) dans le meme scps, parson

,
Honneur 3If. lo juge Johnson, aux stances d*enqtidto, le 13 de ddccnibrc 1880,

.

in re No, 1297 C. S. M. 3Ia8»r&.& jlh^aumo, il fprfiiit uno rcqui5te i^ la Cour
' de pratique, pour reviser cette decision. Apriii exauien des' autoritds alop
citdes je confiruiai, le 31 decembfe 1880,. le jujtjnent pronono<5 aux sdancc*
d*enqu€te. *

Le nieftie jour, 1.^ decembre 1880, je d^cidais.la m«mc question qui avaiem aiscut4i -avec beaucotip de isoin et d'autorit^s duns la cause No. 289-

G. S. M. de Renaud- VB.- Twjdel, pr deux desavocats les plus diiJtiogii^s da
l^rreaa de AJ^Dtr^al. ^'

_

P>B, jLavfohtte, fot, defendant.

Objectibif to evidence ftiaintained.

"Std rfrfe Starke vs. Matsey, It I.. 0. J; 242.' [Reporter's note.]
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SWElilOR COU^T, i883.

MONTREAL, 3l8T MARCH, 1883.

* Cprum LORANQKR, J.

''i' No. 089.
'

V
"4

/v.«,«. "-jw. *.,„„««, ^.^i,„.„„,„,^„.^^' „__^^^
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.^aPEWOR COURT, 1883.

,, In question. C«rt nufcur ct avcc lui Pont ot Aubry ct R lu ropouHsont In t1i<?(»rle

^ii^ywiuio- ««'>»<?n"o itourtoiit^pa/le f^iajid iiQuibre, savoir, Ic debitoyr incapiblo Je founiir

'*)inl^nt!';i,.i
•^^'•^ cnutionH, pout fiire nJniis sous I'uutorit^ .dc I'artiolo 2(»41 & offiir unc hy].o-

^'iXoiuT^' ' ''<^'i"<'-
Or r«fticle 1%G3 do notro -code cet In reproduction fidAlo de Vantiolfr

2041 du Code Napol(5on.
\ . / \

II i^sulte de Tenseniblo dcs nutofitdH citfojs par'los parties, quoin tlidcji-Fo la

plus nocr^ditt>o est cello qui est enseifint'o par i\|a8s<$ \ VoipT, savoir que I'articie^

2041 en j)arl.mt du L'luje ou nantisHeniont, no diflpoHo quo par voio d'cxcniple, ct

quo le Wbiteur doit CMe udmis a offrir uno bypotliAquc, lorsquo la c<5!«irit6 dc

I'liffaire s'uccoBimode do lu f'onnalite ^lo ^llypotll6qu^i^ Cost nujiai celle do M.
Tropiong, qui nial},'i<S eo qu'cu dit Lauront, no s'est pas^controdit sur lo Bujot,

luais a donnd tll'article 2041 un sciis larjio, do nianiirc 4 on facilitcr ruppiioation,

P" <5!.'i«rd t\ la nature do la creaiiccftnrnntie, In tralcurctdola garantie offortc ct la

faoilitg do sa riSsilisution. 0;« ^jc«/ «/tVt;, ajoiito Pont/sur' Ic iiifluie urticlo, jjie

Vhyjutthi^He est ini guge (lum fiicveptioH du mot, et jwiiruu qu'elle vimine en

rung utile, k cri incur >/ trouve touted les' garauties disirahlia, ct n'a ditt lort

f, uucun motif de I'l n/user. •

Dans Teispticc actucile il s'agit do roniplaocr la gnrantic que Dahie RobcitaoD

possdduit; ccttc garantie consistant on uno liypotbC'quo i^ur les biens do feu ho»

<?f)oux. On ufTre do lu rcmpiucor par une garantio do la memo nature; quel

uiotifrnigonnablc pr>ut-ellc avoir pnur la rcfuKor ? Ju n'cn vdis nucun.

Qu'elle insiste pour que cctto bypotlii^quc porto sur dcs bicoH Ijbrm.et'.soit

d'un montant suffi-^ant pour convrir non-seulenient Ic niontnnt do'sa rente, ^mai!)

ii.ienie au-de)u pour obvicc nux. retards dans la prcHtntion do la rcqte, on aux
frais qu'ello pourrait etre exposee itencourir. C'est son droit, et la cgur lu niain-

tiendra dans roxercicc de ce dmit ; mais clle ne saurait cxiger davantage, ;. ,

Ceci nous amenc maintcnnnt 4 roxnmen de Tuutre question, savoir kgarantic-

offerte par les requerants cst-elle suflSsaiite ? 'Si la requele est bien fontliu en

droit, je regretle do dire qu'oilc ne Tests pas en fait, et ellc dcvra 6tre renvoy«5e.

J'ai cru devoir cxprinicp mon opinion siir la question de droit, nialgrd qu'il n'cut

peut-Ctre pus etd necessaire de lo faire ; m^is lu question ay ant 6t6 soulevfo, j'ai .,

ddk b decider. ^P'NiM
Madame Pangman est colloqu^c pour la sommo dc $t083.60 ct- les rcqu^rant»

.domandent a pcrecvoir sur cetto sonimc cello de ^5055.45. Lour proportion

duns ta.rerite viig^re est do $384.57, ot ils offrent comme (.ante du iwyenicnt de

cette rente, uno garantie hypotli^cairc dgalc au capital $5055.45 enrcgistre sur

trois lots do tcrre (svalues 4 la fiounne do 810,000 par le nomni<S Rt;Rthcr. Qucl-

>H^e soil la valeur de ces iiuincublo.s, la garuntie oftertc est ddtorminec ct fixdc

aii^)iffre $5055.45, ce qui contttitue un capital insuffisant pour couvrir !• rente

aRDUcHe de $384.57. Les requerants no rco<>yroni que la somme do $50&5.45

il est vrai, uials leur obligatiou ne consiste pas dans le remboursenient dc cett&

faortiine; c'est la prestation dc la rente qu'ils sont obliges d'a.ssurer, ct ils doivoiit

unc garantie qui non seulement ]ieut Stre realiisee faciK^mcnt, mnisdont la valour

r<Salii>ee soit Bu£Ssantc pour produire unc somme d'intC'rSts egale aumi^maDt de

la ran tfl .
j "T

^

. '-/V:-
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En outre la gnrnntic li^potheuairo Mfforto pur \ch rc;.,u(;rant8 porto sur trob lota
'''""""*•

differcnJs et provonant do «.urcc-8 .lil1c'.ci.te«, >naU fohnant maintonant un seul
''»"»^'. '-

,.
ct n.e.uo innneuble «'il ftut .•„ croirc 1- ccrtiflc.t d'ovaluation do Bosthor ""blX^n"*"
Lc prcmior lot (No. 1207 222) ..umit 6i6 ocquU por hi corapagnio Tho r^'~v?it

JJo^t.(fal Loan „„d Mortgage Company, A unb v«nto judioiairo qui eut lieu le

"*""'"'"""

27 novonibre 1880, ct lc ccrtifioat du rcgjstrutcur est suffisant quant 4 co lot

. - IHppert <|uo cctto coinpiignia aurait vcnd'u & M. do Rellefcuillo co mfiuie let
l6 29 novcii.brc 1H80 pour lo prix do «550(l qui a 6t4 py^ en ontior.
Le certifioiit du rtwistrateur mo parait insuffisant quant aux lot^ 1207-223

ot 1 207-224
;
ccs terrains i'ont pus et6 con.«ro'I'autro acquis 4 vente judioiairo

ft le cortificat devrait renlonter a dix uns au nioiuH. > "^
'

.

Tput en adnicttant q^tfc dans V^>^.o, commo il s'agit do rempkcor 1. garantie
*

- -
liypotlKScaire quo possddaifMde Puhjr.uan sur les bicns do ion mari pour la
prestation do sa rente, les crd.ncicrs do 1« succession do co doraier pouvont 6tre «
ndmwH rcniplacer le cautionncnK5nt.qu'il8 lui doivcnt par uno autre hypothtVque *'

do meme valcui*, j^ iflc vois obIig(5 do rejeterju prdscnto rcqv^ vtt que la
garantteoffertcn-i^tpaBsuflBsante. La requfetfe des requ<5rant8 est en consiS^
quengc renvoy^o avcc d^pens. ) "

/ ^ AUTORITES. ' V'
*

,

/>r^.—Troplong: Mas^& VergesurZaohariB, Tol. 5,p. eil-aTard Trf r»n.l«- . >

Cjhtra :-Aubry k R«u, 3, p. 497 Sirey, TS)il-nouT. 3, 2, 71^ Laurent, vol. 18.
'

/ v

^/^«;/^ ^A>«m, (or, petitioners. - .; ''««''«'"-<^«<'tod.
'

"ie^^Miic <t JSe/AMn^, for o'pposantl v *
\ '

Wb.) ,-«
,

-

f.-:.
'

,;.
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^iCOUKT OP REVIEW, 1882.

.
^ MONTREAL, 3l8T MAY, 1882» . :, ' '

Coram Johnson, J., Torrance, J.^ Haij^ville, U.
,

,, - ' No.' 145. '' '
I-. '

[™ % "
'^ Wwd et i(x. vs. Wthon. * " ••

"l-n;/-

-^ '•— '-
:*'""

.

The facts jindcirconMitances Of tl.e ca8(^ are sufficiently explained in thfr
judgment, whjchjras worded as followtif :'—

•

.

"^» Cour * * * consid^rant que le d^fendeur^ le 17 juiHet riiil hnit cenl.
V einquante et^ nnmm^ tiitonr n 1 ' "

- "

f*OCC '

accepts la ^ite tutelle et comme tel ger^ les biens de la dito demanderesse

:

eresse;

'Wt"
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COURT OP REVIEW, 1882.

Wo«4| at ui
v*. iu« par I'llCnsid^rant que pih- rurtjclo 309 du Cdo Civil lo*tutcurm coinptable do n.i

gcMtion lorsqu'cllo fliiit, et quo lod«roudour, avoniint la majority de la domMtdo-
rcsw, diait tuim dC lui rondio uii oouipto uuivuDt la loi dp sa gostion oouM,ie
tutvur

;

Coiihiddrant que lo drffendour o la vin«t-trois ^anvlor dernier produit un
oompto de Rii go^^tlon commu tmeur dos biunH de la dite: douiunJero;'i»e pondint
M u«inorit<5, et quo piir oo cou.pio il upport quo lo ddfondour ne doit rien a la

ditodeuiundorc'sso, niaisqu'uu mmtrairo o'cBtladowaiidoresso qui doiUu dilon-
dfur

;

Coii>id.5.ant quo par Tarticlo 527 du Code do Procdduro Civilo/Ica dennndeurH'
dt.ieiit tonuN de proudre conn .i.«jnoo du coiupto^ dc prodiif • ledrii dibatu' do
cotiipro H'iU oiitendaiont lo c.»iitc,t<T sous un ddlunio quinzc j.»ur.. et que jmr
rarticio 630 du dit CoJo do Pi..c.3duro Civilo, A ddfuut de .produiio Ion d<5b,aH
duas le di»lai flxd, la d^ni(iudoitj*4i! est ocil^q u4mettro Ju oontotm du dit compto

,

^u'ello no contcsto p:tR ; .

^

CoKsiddrunt quo 1,» deujaudcrcsso devuit connaltrc approximativement 1«8
bicus dont son pdro lo ddfendour oil eotto qauso wait ou la gostion, t't quo B.>n

nciiou quoiquo bion fonddo quuut 4 la roddition do coiiipte n'arait copendant
auoun but utile, vft que p:»r U rodditiou do compto, il apport que loin que lo d6-
fondeur doivp A.lo deiiianderesso, o'lst la doinundoresse qui doit au' udfondour

;

Considdraipt quo le d6fcndcur a deuandd le ddbout^ de Taotiou do8 deman-
dcurs, aveo ddpens contrc cm, tt a au8«i duu.andd par Mn plaidoyet a ce quo lea
dcnia^^eurs jsoiont condaiunds a lui p lyor la balance do son oompto

;

<
ConsiddraiJt qu? lo ddfendour nejpcut o:.teoir le paiement do cetto balance

du compto par un plaidoyer dans Tamauidre et formo du plaidoyer produit en
<!ettc cause ;imai8qu'il aurait dft le iairo par une demande incjaento et par
lequfitocomtue Tindiquo le Code de Procedure Civile

;

fonsiderant quo I'actioh dos dits doiuaudeurs est' bion fonddj en droit et
<iu'cll<3 doit «tre iwaintenue, et quo Io8 ddfenseu du dit ddfendour sonl mul
Ibnddos

; [
',.,< .

A i-cnvoyd'dft renvoie les ddfenses du dit ddfendour; ct a maintcuu ct main-'.

;
tiont Kaetion dos dits dcmaudeurs ct la ddolare bion ftJlTdeo; et donne ucte au

,

dil( ddl)jndeur dc la production du dit compto de tutelle rc^u devant Mtte. II.
Howard, notaire, le vin^t-sept ddcombj-o mil huit oent qu'utre vingl-uu, et produit
€n cotte oau^e le lingt-trois jaiivior mil huit cent quatre Vingt-deux, res^rvant
au defcndeur soirrecours pour lo reliquat du oompte^ ct vd le dcgrd de pireptd

I
^es parties en cot|e.catfae ci! la nature desoonteatations, cotte cour ddolare que

'jMSbaquc purtie pnierii ses frais." >/ y
The Conrt'of Ecview reversed tbis.judgment

;

'rendering the following judg-

"The Court here silting m a-Court ef Review, having heard the parties by
their counsel upon the judgment rendered in the Superior' Court of the district

"Of T«rrebonne, on.the 1st «f April last (i882j, having examined the record and
proceedings had in this causie, and miiturely doliboratcd •

.

Considering that there i^oiror in the said iud;.Mn(.iit

;

^
&

w^
'• ^

' ^, -i
'.

\
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o-v-
Con«iderln« that tho flof ion h ,, ,,MiHon ile »nnple

;

Oon»Mcri„«'th,.t tho M.n,Unt Imh i,. ^..iMtanoo pUM th,t ho had pro-
Tiou«ly offered ^« account, ,.„d that tho plaintiff waa hi. debtor

;
-^

^^Co„.iderin<that dorcndant has failed to rondor such aoooUtaa by law waa

.
CoPMdoring that tho oontoHlution and niorit^i wero with roforoDoo to the obiiKa-

tion to render an account .Uer% ; and no relui^,t or balance eouid bo in queation
'

until auoh account hax been rendered and dibatod

:

. < . '^

Doth reverse tho said >dj,Mnent ,4 the l.t of April, 1882, and proooeding 'to
'

reader the judgment that tho HuidS.,H.ry Co.,rt ought to l?avo rendered in tho
,

ptenusen; doth udjudgo und conde.nn tl.e defendant, within one month from
U.. date to render en Justice to pluiniiff. u trfio and faithful uooQurit, undeV
«. b of theM and his «d,nini.tfation of tlie property' of ' plainiiff, (MoJWdson. H.neo the 17th July, 1850, aeoon.panied by all doou.„e„^;.Vc;>,a*
Av,^«-, re at.ng and pertaining to said account, and to the inventory ^L^n-]^
tone, of the estate of tho l,.o Mar^^arct Me(Joni.t. her mother ; eael.party*
paying h,s own eo.ts .u the said Superior Couk up to the date of the rendering
of the *«,d judginent of the Ist of April last, and with costHof this Cou*,* of
fiev.ew aga.nst the defendant in favor of plaintiff,, dUtraiU to Mpssrs. PrTJoat f& Pr<J(ontaine, their attorneys. ,.

<v ^ *"»"»••-..

And\t is further ordered that tho record be remitted to tho Court below:

3Jr^
Justice Johnson disse,.tin. as to the costs, in the Superior Court, whiob

"

he IS of opinion ought toU paid by the plaintiff."
, :

T. .•.,.„ . ; ,.
Judgment of S. C. reversed.

7 rh\oiti <t- JVn/cow. for plaintiffs. -^ /
•J. ^"W«r, fordcfendanV ^>- *' •. <

Wf-rtil ft u«.

K^,

)R COURT,^

•€j,,

SUPERIOR COURT, 1883.

MUNTBBAL, 2l8T APRIL," 1883.

Coram Taschereau, J.

.'* ' No. 1135.

^ J^arter ys:Molwn, & Mol»on,6 * V
""^^

"J^'Dertv'Z'H^ H*
*"T "«"': "*" '"-^ *"•"'•?»" <" •»« "'*«^''"« '" "* to oert.i; »»l

'KLSlnd.™?^^*' '''''*''""' "''••«> Of «ie.ofwhlch.«.ll IT^X^
cedurt.Md th«t tlM^deftndwt hu • lefeal Intewt in pleading .uob lUegality.

^
iJ^'ir^n"

oppoBition o^ <f«„„«/;r .by the defendant to aseizure of " all
»<e right, title and iiitereat'l of ^i*^ j.i«-_j._. •_ : , .

•#r.- i;^;

^
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• l|itMmiiit,

152 SOPKRrOR COURT, 1883.,

'
I

doiwribcd, under uiiil by virtue of a dee<l of iinlo, of whioli M full donorlpJiott

WKfi>;iv(<n, oil tho ^rounii niuiiily of uiiQfrtdiiitr.
,

Till) following vim tho jii(l)rniontof Irliu Court : .
* .

^' Lti Ciiur * * « CoiMuWraiit quo lo domandour n f»it naisir *ur lo Man-
deur lioM droiti iiiiniobiliorH <('uno uuturo iiiddflnio, et qM oetta nuiitio ext cRiin-

tttWopor lo proctVverbiilot U annoiiotM du Hli^rif cohimo itaiit do toui Km
droitH ot iiit<5i6t» du d«Sf»<ndiur dunH et sur lu proprWt6 ddorito on lo dit prooArt-

wrbiil ot CM loM ditcH ttniioiiccH pur ct«n vertu d'un cortjiin note do vonto y luen-

tioniid
; /

C<«Mid<5riiiit qu'uno nitihio iiurimbilidro no firt<*tre fnile que do la proprWf^ /

mCuie do.i iiuinoubloH 6u do^^iroitH inovrpoioU i)ux(|iii<lii Itn N..iif, nSout4s
;
quo ni!

la nmio porto nur lu pr<i|iri^to iiiamo, Ich droits dti propriu.^ "du H:iiii, soit W
toUd, Boit 4 une partio divine gu iiidiMMo do riiiiNieulib, dolvent Ctro olairciii«Dt

^nono^s dans lo prooos-vorlml i.-t Ioh iihImhioos, ot^si olio porto our d()^^ drtiit in-

oorporel)*, In nature piooiito do o.((i<drnii« doit y 8tro iiiJiqu^o
;
quo fiute d > oeii

*

^nonqintions oxVientiollo.x, l.i diS-iijtiiutiou duH biou.s jni^ii mt inHuffismto, pnito i\

1'ineeriitadti ot k oonfunion tt C8t do haturo d eourtor loa adjudicaUire» et ik

leaf fuire oraiadro des proctNs futurs ; •

Coosi'd^raDt que la drfsi^naiion im^uffisunte des droits saisis en ootte oause no
IKJut fitro oompliStdo par lu rdleronoe qui y ost fuite ^ I'aote do vente dont il y est

fait mention, attondu qu'une dtJsignation faite dans un proci< rerbul de saiMa
4olt etre praise plar ellc-iua.nc, quant ik oe qui fait r^ellement I'objet do la*

Misie, et que dans la designation en quu>tio_n il est impossible de voir s'il s'aj^it

^e la propridti de tout Hmnieuble, ou d'uno partio de I'immeuble ou d'un
^dmembteuient de la propriety, ou bien de droits inoorporela seuleuioot, et de

'

•quels droits inoorporels

;

." tt

Consid^rant que pour oe» motifs lu saiste op^rdo en oetto cAuso, et tous les

protfddds subj'dquonts »i iodic, son t oh violation des articles 632, 637, 638 et 648
•da Code do Procedure, et que I'opposant u iut^rdt d'invoquer leur nullity

;

Kejette la coritestatioa du domtindetir, malntient I'opposition afin d'aimuicr
"du ddfcndeur o^s^ut, declare lu saisie et les annonocs fuitcs en cette cause *

oullc's et de nul effijjj, et donne main leV<Jo de lu dite saiaie ik I'opposaht
j, lo

4out aveo didpcn^ontre le dciuandcur contestant."

f<feC8Vfor^J^amard dc C^^for opposunt.

Abbott & Co., for- plaintiff.

^. Bethune, Q.C., counsel.

(S.B.)

I

Opposition maFntained.

'k

..rjt

,

'n

W'



COURT OF BKVIKW, \m. 1A3

COIJJJT Ol- UKVIKW, 1883. .^

. ^
" »'<"*TnKAL.2aKi. JANUAHY, 1883.

' . ^'"•"'"SiO()Tfr,»J,lWKA.NrE;j..^AlNVILU.J.

No. 4.15.

n. nan. J. A. Mou,nr,u,, A.ton.ey OcncVul, v«. liote inr/mtlitl

This
j^, « romw of ,h« f;,||„wlnK Judgment r«n.loro<rly ,h« Superior0...rt «t Montreal (TanoLcrouu. J.), on the Ui l)cH,o„.b«r, 1882

"^ °

r.
, .

"'
'

*>'»"«drfrar.t quo l'uol»do8 Brcvow do 1872, n'oxiKO mn

d «u modulo d'.nvo„t.on ddcri.o en to! brcct. n.d« nu con.ruiro ^^,1 S,Z
...„.re do, bn^vou do di,,K„.«,r 1„ roc,u.runt do tollo product o,' .'il (i, dlico„„„„,„,re) lo jug« A prop* p„ur quel,,uo bonno o.,u«e >

^

Con«d<5runt Juc lo dit oo».,„iK.,arre ex«rco A oot d,^.rd uno dl,,«r<5ti«n absoluo

n:.,.ce (fe «, ddo.H.ons ^rtale, en paroillo „.,ui«ro „., p.,uvont fit.o u.wc« e„ «„o«-
tion,Hurtout,Ior8q<Uucunefh.ud„neluiostroprooL-

«•" <!«<«»

Con«id^rant
qj,^ lo brovot d'invontion e„ q„oH,io„ on 'cot»o oaaSo est un docu-

'

n.ent publ.o qu0«u prouve, ;.rim. facte, d, son o..nt.n,. ct de lu r^gularitd dedo toua loa proc^d^., qui on ont prdo«5d6 ct occou.p«a..e I'^ctroi •

(•onsid^rantquWl-abHencode tou.e preuvo (oHI n'en a p'„s c^.e fait en la
p..5so»to oauKo), lo d.t brovot dinvontion ost presume av^oir k nooord4 d'une

^ ?87?' (HooZ 15)7
'""''"'"" ''"'""'" "" "^^ " •'*"" "^^ ^"''"'^'

UonBiddrnnt quo lo dit con.mis.sairo,p„isqu'il avait le droit do diaponscr in-

no„ de modulo lorsqu-.llo jugerait 4 propos apr^s l'..„i.io„ do Lettres P^^Z,
CI qu .1 paruu av<«r fa.t dans I'osp^o

; que sa decision h cot dgard est inattaqnable
;
ot quo lo brevet d'invontion n'est pas „d par le soul l" it quo 1 ol-nn.a.re aurajt ap.H coup oxig. la production du n.od.lo, ap.*s vol exeS

kirequ&antdeloproduirolorsdol'diDission;
««inpie

^^ConBiddr.nt, en o^tro, que lo brevet d'iniention dont I'an.l'ullution est dc-mnddc en cette oauso a dtd acoordd par le dit co«.„.issaire des Brevets, agisiantFur le Gouvernen.ent du Canada, sous les dispositions do I'aote des Brevets do

ultl/
'"' »»«'"Jemo„ts

;
que le dit acto (sootions 29, 30 et 31) pourvoit

ous^lW^"",
*•'!,?""' ?"" '"*' ""'""*' '^ »'-^<'»» *•'•-«"'-» ««-rdds

Z r^ ™ T ^"'P"^'''""^ '' «^»'"'« i-ridietion en pareiUe mtidrt, h la

all a^T™'"';
'''*"''""' '* '^'''^' '^"""^ '« ''^'-^^ « «>" domiciledaosla d.ta Provrnw, lttq«oHo (

.V,,re»it alonnpr.Wg A m>tU'u> uff^t tta^Hohnc^

%.-->.

K

a^- 7

-*-

\3

\

-^;_



COURT OK IlEVIKW, 18HS.

4-

r

c
k

iw

ip^lont pour r^ijlfl

c'oupii'O toute ouiitcNtutiun fofniiS*) p<mr ou ooiitr« la QourtnuQ oouournant I(M|

mj^ qui wl^vont ilo I'limorit^ ou do lu Juridiotlon «le la PuiHinoo, ct par con

iM.'(|Uuuimttiiii Hcul eoiii|)6tunt pinif,' |M)rt«r ootiou pour fuire ADiiullor uii brovot

,
.
d'iiiwntion uocorild pur lo (iouvvruvnioiit do lu I'uiManoo ea Tortu d'uDo loi

iVJdi^ralo; . "'

C<>nMid«irnnt quo le Proourour Oi$n<Sral do la Proviiic* da Qu(5bo« ne p«ut,

piir la voio d'uti brci'do tcire/nciM i\mmudor ruuiiullutiuii quo du» LwttroH Pa-

,g tt'otcM qui Dill <Sid ootro)f«o» pi»r lo 0«Juvornomeut do la dite Profiiioe ot soua

I'oiiipire dos luu proviiioiulcs
;

/ 7

ConHidtSriiut qu'uii brovot d'iuvention ne pout^lre »tmv\\4 iur teirf /aditt
4|U0 d'uiio iiiaiii^ro itbsoluo ct pour toute I't^lenduo de la Fubwqnoc, et no naura^
I'fltro quiiiit A uiie Proviuco Hculoiiioat, ot qu'uinsi (outro Im rai^jnlw oi-doHnus)

lo ProoUreur Oiiit'iul d'uno Province Hcruit t«ut ik t'lit iiic«uipt»t.iit |).»ur H'ud-

droMor aux tribunaux do cotto Proviuco pour doiuaiulur teilo aiiuullalioa de

brevot qui auruit Hon cffut pour touto I'dtondue du Canada y* "A
Maintitmt la dt<fi;ns«, nnnullo ot nict «lo ooio lo brofdu ji4;tV«i f.icins emU en

ci'tte lu^o ft dC'boutc 16 dit doinandcur u<i-quiilit(5 d^e bu du^iuudo ; ot quant uux
fruis do ij^fonHo oncourus par lo dit dtffondeur, lu Cour rooouiuia^do qu'iJH lui

Boicnt pa^'<$s par qui de droit." ..
'

The CounBel tor the plaintiff submitted the following argument in Bcviow, on
the quohlion as to the right of tho Provincial Attorney Gouorul to sue :

" Wo find first in Soo. 30, Cup. 31, Con. Stat. Can., praotioally tho saiuo prori-

iiion as i^4 contained in Section 29 of tho present Act, except that under that

Act only Upper and Lowor Canada wore included, aniS thoro being no provi-

biou ro(|uiring tho patonteo to elect domicile, tho action might bo brought in

cither province, wherosia under tho Act of 1872 tho information must bo laid

bcforo tho court of tho place whore tho putontoo elected domiotlo.

The next Act wo refer to is also a Statute of. United Canada, ooromonly

called the Code of Civil Procedure of L )wur Canada, Art. 1035. Tho Attorney-

General referred to in auid article was necessarily the attorney general of

United Canada. -^

We, now come to section 135 of B. N. A. Act as follows:—" Until tfe

^'Legislature of Ontario or Quebec otherwise provides, all rights, j,ower8,l

^< duties, functions, respODsibilitios or authorities at the passing of th^ Act,
'

*• vested in or imposed on the attorney general, solicitor gencral^ftc, of tho Pro-

« vince of Canada, &o., by any law, sUtute or ordi^^iatic^ of Upper Canada,

'i or Lower Canada, or Canada, aiid not repugnant to fhis A.ol(, shall be vested
*" in or imposed on any ol^ecr to be appointed by tb^ lieut^ant governor for

'" the discharge of the same or any of iheoi." .

"•

Now we will look in vaih through the B, N. A. Abt to discover anything

«epi^ant to the position oooapied by the attoraey general in this case ; indeed

1.

-i^s-^
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I coup or KKviiw; ttlC^ Hi

'%i

-'7 that the MinUfcr of Juitjco HhaU rewi^^iLl .
**" "•* / "

'

l-WH pHModbyihe Doming Porli...H,ntnH^CTk^o;V'' "*'T /" "'V

.he Hub«3,,„.,„t ol,M.s« of tl,« M,ne motion, whore i, U .,2 ,31 xw ^ ''

J...,«'.hallhave tho ..u.^ion on,, oonauce^f:,' ^^t^T '^f
/-

tiK"
( rown or imy public ..opnrtmenf in ro«fH...t nP u

»ff«'nH ^

""dor it. It i, « ,affi„ie„t annwor toHiB to mJVh.t I, 'Ll
""' " "*""*

compel .ho Mi„i«or of Justice ,o rcpro«ont I S^Vn^u^^^^^ .Bu. wo think it evidontthat .ho ir,. n^^ZVt^::^ ^'"' -'

." H„,d Hoouonn.e„„ nothing n.oro than thiS A..« whcroX J^' „ ^ "'""•

;: ""Jt"-^
litigant, with rights to enforco i„ uuZ ZuriT":

71 ^fr '" "-P'-. "Pon oil contruct^ cntc-red intt i4fe '

nprc-cntod by .uny of tho- public department, of the Dol„,i IPf''".lumogcs or reniodles b»ve accrued to tho down i. ««„!
"'"'""' "^ ^l'"^

tion of .0.0 law of the I>.n,inioo. "sole^rn^ Z^ZZ^^TV.DCOS appearing for the Crown of hia Province oodd oo^t 1 tltllJ"^our Courts, to ,^„.pel ,ho perforniance of obligations. If l' S" "'"

more than.thi., it ia contrary to section 186 of the B N A AcT TJ """"
'MtuMonal. On the who.e. it appoara to «. evident that tt1 iff h"T"'tandi in thia case, an^ in fact it boa been ao deciL int " ?" "
(Attorney Gem,r«. if Qncboo va Tho Montr«,7 T ? u n

"""''««"•'' °"«»

Jloaor Mr. Justice Ltnce>^
^ontce^l Telegraplj Company) by hi.
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SteUiiii-ijuA

^— •

r « '

TTfco Tiflii. J. A. The following was the ju(l<?mcftt4o Review

;

f Au-M-ii.-y'-* " ta Cpur * * * Coitsidertint quifc^ar le Stutut da Cunndx, 31 Vioiorin,

v«. ' chap. 39, de 1868, ileit^ sttttuo que lumiiii»ti'c «ic If'justice serA d'office Prot
'

' cureur-G^o^ral de sa Msijesld, eq Canadii,, nyqnt k' surintond'anee do toutes lea

nintiircs se ruttaohant & l'i<]iii!nistratiaa dc W juHtioe en Canada, u'<^taHt ^iril,

-de iu jumdidion dcs gouvernemcnts qui le comp'Oscnt

;

, ,

CoDHiddrant qu'il est dep|ud status pur le uitSiuo statut qtfia le Procureuv-

' 'O^n^rol du Canada remplirallcs devoirs qui dependent de la charge dii- Fij^Ur

reuT-Gendrul d'Angicterro, et uussi lesi d^oirn qui pur Ics lois dcs diflerentes pro-

vincc8, dependent de la charge do Procurcur-CjH^n^ral de chaque l^roviucc,

juHqu'tk I'dpoque de la' uiise en vigueur.de I'ucte (^e I'Am^riquo BritAtinique du

Nord, 1867, leaquelles lois doivcnl dtre udiiiiQ,u;tt<ir» ct nitses i^ effet par le Qou-

venieinent de In Puissance, qu'il r<$gleru et conduira lea contentions fiffitiecH

cntre le Gouveruement ou quclque d<Sp»rtciuenk public', concornudt les^sujebt

qui reinvent de I'autorit^ on de la jtirisdiction de la Puissance.

'
. Considdrant que dans Tcspocc, lo litige est cbnctirnapt un brevet d'jnvention

octroyc au noinuid Bate par lu, niinlstre .dc I'ngriculture, un dcs departemejiis

publics du 'Canada, et auqubi le nouimd ilolman objoete un;Coii(brniit^ aU3( diis^

postdons du Statut du Canada, c}iapitrc 35, (onjght'to be"3^,Vic. eh. 26,) de

1872, ct tcl qu'il est pcrmis par'k section °29. V
Con^i(Id^ant quo |fcar le St'ttut do 18'?^2, section 52j le cljapitre trente-quatre

desStatutsJicTottdus dc la ei-dtvont Province du Canada eoneJC!^nalnt Ics brevets

d-'invcntion, et routes Ics lois et autres actus relatifsaux brevets d'invention ont

6l6 et sont ubro<;«<»

;

Con.«id^rant qu|i> la legislation sur lea brevets d'invcntioa est exolusivcTnent

dans Ics attributions et ponvolrs du Parlcuient et du Gouverneiucnt Federal, et

que par Tucte dc_1868 dcjii cil4 tout cc qui pout avoir 'i^pport ^ rcx[>ositioii

d'un statut Federal, ctdu Statut relatif aus^brevotsd'iiivcntidn est duressortet

dcd attributions du ddpartcinent de la Justice du Gouycrneuicnt fi'^dt^ral, il suit

que le bE$f de scire fuciag, dont parlo la section 21) du Statut dc 1872, doit

.<5nianer^ sur \c/iiit du Procurcur G<iii($ral du Canada et ndn du ProttQreuF-

* Cdndral de \a Province de Qn<5bcc

;

«i« »

Consid^rant auasi que par I'acte de 1868, le parlcuieiit du Canada a modifie

et chang^, f^l que pr^vu par I'acte de*l'Ain<Srique Britannique du Ndrd, 1867,

les dispositions dcs sections 129, 130, 134 et 135 de cet acte eoncernant cer-

tains pouvoirs a £tre exerc^^^ar les ofliciers en loi des Proviuces, lant que le

Parlement du Canada n'y aurait aatreiuent pourvu, et qu'& raieipn de cetteXSgi^"

lation ces pouvoirs et Attributions ne peuveAt Stre maintenanf ezercds qu'aux

termes des loi8.*proiottiguees par le Parlement du Canada

;

/

Adjugc et declare que le href da scire facias ^man^ dans I'esp^ sur le^a<

°'du Prooureur-Gdn^ral id la Province de Qu^bee, a ^t^ mal ^man^ ^t contraire-

ment atiz Sispo'sitions de la loi sur la mati^re ; confirme, pour cc m^if, le juge> ^^1
ment de la Cour Sup^rieure du premier dte decembre, 1^82, sans^djuger et

•decider sur les mojens invoqu^s par le conlfestant et sur les autres motifs arti-«

•<cal^8 dans le jogemopt en queBtidQ
;

}

"t:^
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Pirtvjr COUNCIL, 1883;
; r

LONDON, 18TH APRIL, 1883. ' r

\ &'tt AKTiiua IIoBHousK. '

:

A,

\

CABTEe^

AND

MOLSON,

Ahpbllast
;

Rbspondknt.

;

' the «tat«™e„t roiuired by art. TiHi/the pe„^Uy tLtl'I
.•""""'' ''''"'*"'"• ''''«<" «»»8

I

i'Krt Curiam; -Thisia an appeal from a judgment of the Court of Oae.„'JC. ,i.r Lower C^adaJ ^ ^"^ ^^ /oT"':' "f
"^^^^ "^^^^

a,3;;%...e.ot.^_^^

The judgment is in the following terms :^
'

*
\

"6th March, 1882,
"

'

/"^^j-TxS ^f^"-^^^'-

" ConsWering that the appeHant. arrested on „ / •
*

^. •
.

1' suit of the respondent, hu beendXl K^ F"" "'^,^"^«'^«^ «"

>f':i.l of rhe Code of Ci«| Proeedurr^h^I rJ' ..^
^^

'*""'l'^'
""*^ «f*'''^

i' -Isof thasheriff when reZ '!?' ^ u
""«»«•«»•'«' himself idte the

' •'".. ....0 month from heZ e of- 7" I
'^'"^'''' *^ ^'>"* •>'J°^««»

pa^ .the amount bf the judgnjeiit m

N i
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I

Carter
VII,

MoImii

piinciptil, intcrcHf, und co>ts. And coii»i«ltring that, by article 7(»C und llio

li.llowini; urticles d" tfio foilc of Civil Procodurc, c,\pms proviHion liu» bcm
made concornini; the iiiutteii* provided (!«• by cliapter 87 of the Consolidated
Sfatut^H of Jjower Canadii and article 2274 of Civil Coile, uh to the oblipalion

of a debtor who, having been arrested on a rupitts <til rexiK)ni1endHln;\\M bien.

admitted to bail, to file a statement of all the property, real and personal, of
wliieh he is possea<ed, and that tliti provisions of sections 13 und 18 of tl\o siiid

cliiipter 87 of the Consolidated Statutes arid article 227+ of (Jivil Code have
tli.'reby: been repealed under the provisions of article 13fi()' of- the Code of Civil
Tiocedure

;

'

.

"And censidcrinfr that, althoujih by the first piri^raph of the above-
mentioned articl4W66 of the Code of Civil Procedure, a debtor who has booi
admitted to bail is boulid to file the statement and doclanlion of all the pro-

perty of which he is possessed, accordiuij to urt^le 7(11 of the said Coile, withiii.

thirty days from the judfrnieiif rendered in the suit in wlupb ho was arrested, it

is not provided in the said^rticlc, nrr in any other article of the s.iid Code, nor
in any provision of law now irr force, that, in deftiult of jBlin;^ such statement
and declaration, such debtor )>hall be imprisoned or bo subjeot to any penalty

whatsoever; .
' . .- •. v.S;

_- yL_\fc^ ,.
'-

"And considering that the judgment of the Superior Court sitting at
Montreal on the seventeenth day of .Septenjlfer, one thousand eight hundred aid
eighty, by which it wa.Vorden d that the said appcUat^t should be imprisoned in

.
the common gaol of this district for one year. Is not, under the allegations of
the petition on whioli- said order was made, justified By law, and %t|^ere is

''jerror in the said judgitient •,-^ ^^iy

"This Court doth reverse the sjiicj. judgment of the ijpventeenth day of
September, one thousand eight hundred and eighty, and. proceeding ' to render
the judgment which the said Superior Court should have rendered^ doth dismiss^

tHfe petition of the said' respondent presented to the said Superior Court on the

third day of September, one thousand eight hundred and eighty, and doth
condemn the said respondent to pay to the appellant the costs incurred in the

said Superior Court on the Said petition, as well as those incurred on tho
' present appeal.

(" The Honorable Justices Ifeirtisay and Baby dissenting.)
"

The questtpn, which their Lordships have found to be one of considerable

diflSculty, depends on the true construction of the two codes of Lower Canada^
the Civil. Code, more particularly art. 2274 and arts. 2613 and 2614, and the

Code of Civil Procedure, more particularly art. 76G and those following it, and
Stt. 1360. There were careful and elaborate provisions for framing the two codes

J^question : but, notwithstanding all the precautions taken, there may be, and
« in fact in the present, case there are, doulJts as to what is the meaning of the

language employed. And the Civil Code of Lower Canada, art. 12, is "that
*' when a law is doubtful or ambiguous it is to be interpreted iso as to fulfil the
** intention of the Legislature, and to attain the object for which it was passed."

i =#
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It 18 therefore niutcrh,! to iii^uifo how and wliv tl... t«A „ i

«, UB to ascertain what was the i. tention of he T t t'
""''' """'^'*'

fyr whieh they ^ere enacted.
L<^J,'..slutu..j, an-l what the object

' First, by Statjiiio 20 Vict ' c 4^ whinU . ft
*

j i
'

of the ConsolidtLd Statute 'of We ^^^^^^^^ ''?^"'^'^ ''- --«J chapter

who were directed (sec.i. 4 6 and tiTto 1

^'"" ""««"'"«'•« ^«re appointed,

Civil Code or Ur ctilr^o^ ^^^'^^ ';;;:';
^^^' ^ ^>« -Hefthe

which relate to civil nmtters and LT '
,

'«"««» Lower Canada

whether they relate to c^Le cireal^fr^ "'L'
'"''""^"^ ^'--^^

relating to sei.norial or feada /e „re Zl o r
7' / ""P*'"' '''' '"''«

clled the Code of Civil Pr^dure oVi «^ r .
'"*° '"''^''' ^'^'^ '« ^

^late -to procedure i^ citif^':: ttaS':^ ^l^'^^ '^T'?
'"'"'^

nciit charucter. They were direeto.1 t! "/ ? ^' " ^'^"'''" ""^ P«""»-

th'^heidtohetherva^t: ;t^^^;c^:::ti;^"'^
tl'oy thought^desirable, but w el at t^tr.^ "T'

,

'""''"""'^

-

^ directed to follow. Js f r as uXhtL ''n^"*''^'
^"^ ^'"'^ ^«'«

France. It was p'rovid^ a as h
1^' »"angea..i.t of the CoJe Vinl oi'

from time to time there !houI

'

\l
*'''^*"*^'"*^.'°"«'« P^eeded with their work

their work, and make u^ „„ I T""""'^^"^ ''' •^"'^=^« *«--
lutwere^ot bound to aClil^E'^S^::;^r"''"

- to recommend tor ado .r y^^^^^^^^^^
«--'

f"^« it right

the eomJissionors, anS those'of the u t TaJfurslr"' 'T
"'""^ ^'''^

.be earef^ly distinguished from the a tual Lw ^d tr ' "'"?'?"'' ^^*"

" the saiii Codes.^or either of th.,„ \ ; W^ ^^ ^''*- ^4' When .

" last n^nL.^v^^^l^^Z^I^J'fT^' "'^ ^""^ "-..dments^aa -

"-ao/the ju^sif in^ tt^;tw!,^'£^i^^^^
"such ijode or fiode. n,.V k. ' j

?»»'« ™ l^uUlUM, Id order tkot

;;

a...re ^.,.,0 .,,0 1;"i* "^j:, c'^aSttrt.jf;t,? ;! r" Orst/so cotopletcd and submitted /
^°''*'>'"^«^* «»««« be the

wait bv the other, and he dmT.Ll.l i oT' . -
'""'J'*' *» ""'™'l- i

& both H.„«."„d sh«n tTel'hl t
"'!'" •* '^•'" «°# "S™* '0,

•/.W with .11 p;^bl.dl.th • "^"•""r^
t, tVoommiiooerti ,h„'

/•• ««» or .0, oth,r»mL " ' ' / ""^ '^ ^T^ ^ " "i" •• 1"

«™.«:dSt'rlwiorrJ^^^^^^^^ "• L..»...»re;..d

Gartnr

i
^
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» *
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p* ncccwmry) to thone of tlic ciiid Ctwlc/but without cliiinuin;^ tlicir offi-ct, inserting;

till-Ill in their proper pkcrfi, and »tril(ing out ot tlie Huid Cod(4 uny puri tbiireor

inoinsisteut with ilie Hitid uiiictiiliiiuiit.«. v I. I .

I'owcr WB/i also *:ivcn to the (l<)vcrnf>r to select iiny Acts and parts oT Ac**

ptisHcd duriu^ the lust luid presint wssioiis, ntid cnuse thejii to be incorporutod.

A II 1 power was \i\vc.n to the coiiiiiiisMioners to itiiikc verbal and (ornial amende

iiit>nt»>, and ro rood us t1ic ftiid work of iiicovfKiration wds t;ouiplctod the aniondc I

(jV«h3 W"S to be submitted to tlic Governor, who rouy e;iu-ie a qorreot, printed

ro^y tliereof, attested by his i»igimturo niid th:tt of the Provincisil Secretary, i'y

Iw dcposrtcd ill the- office of the clerk of the L suisiutive Couiicil.

, '['hen by Sect, 0, "The Oovejnor in Oouiiuil nriy itfter J«ch deposit of thu

"roll lust Wiention^id, dceliire by fr<clnniiition the diiy on iind^ alter whic)| thii

." stijd codc,*ii8 tjontdioed in tJic suid roll,shiill cciiiie into fnicc and have effect

*• H« l.iiW, by the deHin;niition of ' the Civil Code of Lowci^'Ciinaduj' and upon,

'from, and after, Pticif day he said ei^»de hIiiiII- be in l<(rce aoprdin^ly.''' Tho

(iovernor in Council, ))y proclmiiition, named the Ist August, 1800, as that"

d^'y.
.

'

.

^ prmscly similar course >a.s takeij as to the Coddtif Civil Pmccduio of

Lower Cmudaf^dhe Sti^tuto 29 & 30 Vict., c. 25, being in the siiine words n.s

those of 29 Viet., c. 41, except that (Code of Civil Procedure of Lower Canada

)

is throughout substituted, for (Civil CoXle of L-fWer Canada.) The day fixed by

th€ proclamation for tins Code coining into force is the 2Bth day of June, 1867.

\ So that tlicfc was i period of nearly ten months, during which the Civil Codo

"Was in force, beforo'^the Civil Code of Piocedure came into force.

It M|D)s Hiiplicd in that^urt of the judu'inent which .states " that thorc arc"

exprew provisions " in the Code of' Procedure as to these matters," and '

that " the provisions of Sects. 12 and 18 of the Consolidated Statutes and •

''Art. 2274 of the Civil Code have thereby been repealed under Ssct. 1360 of

•' the Code of Civil Procedure," that the majority of the Cqi^rt of Queen's Beneh

j»ut the construction on Art. IStiO of the Code of Civil Procedure, thatvJt

^ repealed not only all laws in force before the passing of either code, but also all

parts of the Civil Code Which touched procedure.

The literal meaning of the words " laws in force at the time of the coming

"into force of this code " includes the Civil Code, for, as already pointed oi^t,.

tnc Civil Code came into force some months before the Cod^ of Civil Procedure ..

d id ; .but their Lordships are scarcely prepared to hold' tha^ the intention and

oyect of the Legislature was' that, when a matlitr is included in the Cli?il Code
,

vhich might without impropriety have been included in the Code of Procedure,

a id^n express provision is made in the Code of Procedure/ upob that particular

nijitter, the provisions of the Civil Code are abrogated as /being' laws concerning

jrocedure in force at the time when the Code of Proij^cdure came into force,

^he two subjects from their nature^pverlap, and in the Code Civil of France, as

ipcll as in the Canadian Codes, much which might well be put into the one code

is placed in the other. There seems nothing to prcivent laws in both codes

i^te=^

\Si.^'- ': ,.,iC;, .- ^:;«:^«c.-^--.
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•*/

'"'"^'"S '«. »J"» «»"« ™Wc<St Iftwm standing together u„l«. ,1

'

1
~~

nature ao iooonsistont thai ike l^tpr «„ »
'"S°^"««-. «nl<»8 tbey are from their tr«

earlier . , ;? 'I?'
'**'' «•"•"»'»«"» «"«t be lakea to repeal the Mo^

T^^p 20th title of the CanndianniBiU^^j- i .•

'

'
'

.««.> one whichlnight have t^'^^l^'S;-:;^^^^^ ^" ''''

. bedoubtid whether theiivajSof^rnTS^^^^
•

• effect to the accidoo.^r^^:f^
Qj"'s Bonch^have not given too »„/

It is not, however, n^lrjZ!^ir-^'"K^ ^'"" '" ^'*^ '""""•^"y-

ing the sam, result L^ZLto'' "'''^

'f^'
«"'»'" ^^"V

,

that part ofFrance then^ governed by L o^tl Tp <3'«»«-were in foree in

ci«lHtatutes.or^by theintLuetTonX^tiorjtle^^^^^^ '

cases; anS itjjferefore fcappcns that lu 1 ?#.^i"'*'*^*^"8'"'* '» ?«««»«
of the province exist onlyTll^il'tr,; "^^ '' *••*>'' ^'^ ^'"'* ^^»ioa ..

,

"habitant. thereorofBrLhS^flli^^^^^^^^^^
^ .<he mother tongue of those of F^n h

'
!in A^/^^^^

"ot to be^ound i„

toms in force in France at th« JrJ« i T* *H*" *••« '"»» and cue-

Canada are no longer reprinted or commented on ll p
^*"^ "* ^»»"

T '"1 '"'''« «»'««»'»
^0 obtain TprTtb^ or ofT "' '' " ^""'"^

^

them. /And whereas the reasons afoZid M??l'
"'''^^

'^f
commentaries upoa

«sdltei from codification. « well inZi *?!«'•«'«»"^vantagea which J,^e

oivillis of Lower Canada.^- ^^ ^'"^^ *^ '^^^^'^'^.^ theSR

mj sLj «)lf-cont.ined.. I'his object, fiow^rh^^^^
'""''" *''« "'^«' ^ «««

V sevU places, and, iboDgatathcw in thlTr» 99^1??""''^ ^"*^ "g*^ «f ' .

«inLiillowingwords::r^'- ' y^^^ ' *

•^ ^ny debtor imprisoned or heldlAolaffii..- /'*
^ 'If /

*-«J>f 80 dollar. o'»pw.^hL„X^li^^^^ '"-"i^^dgment for .
^th,and . deermUonrfabaadonoS^^ ^ *^^^ * Btatcment und^r, .

.1-

-V .1
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Carter r'ThiB 6ADn^|fe understood, 'without rtmding nnd construing tho ai

3iotoon. rcferVcd to ^vord'cf to s^ what rules Unci nhiit punaltios of imprisomnoD'

provided by ^hat statute,' and then dJPnuining whioli of them weft '
"^

by this Xrtide; for, though this Artioltdoos eontuin an cxpross^rovisii

le»«^partofii|i))p|>. 87, and so^y Art||613 and 26U of tho Civil 0<

(ibrogatc at leiiM »o miich of. c|lq), 87, W-y'^*' Rcenis inipdiiible Mtteny
^

^
Liegj^lature di4 intend, at4ll ct iits ura|Uiio Cod^tljiivil 'I'll^edarp

co^^'4nto force^^ rc-cnactHiiy roi%reneom^io abrogipi

thon^ .to the^things spu^fiea: ||i^r(. ^ij

q doing tfts. ' For tliough]chi|||i||| s, lii

Art. 2274, ibut not (lujt^s'bq^tensrvo ^B
m jad{g(|ulput^Jfpfti;§Ojk|^arspr upiiylfds has

itors, a!>d|j|,dtclur!itibn^pf hi

nt nicnli^^ to \i\i ^^6^1

efejlBl^r)i^|glccting to file si

^
jArt, 2274, and thefo'c^ilMinly are

lll| iii5i'imp9siod upoti debtOK^lio have

D^ent has gone in a'commcl|pI oause,

Cfulties

l2'M4(
'.yet lh0r^'

-111.

^many;

itttbeW

I»t>livo %' Art. 2274. TJioi

1? xead'i*8 moaning " according to tlv

'oases in ciwp. S7yunkil i

jh the manner ''and fot(4

:i\
tt i^ not to £i|||ienied tl^t this if Iqtriaducing jvords not td b^ fm^

WJeot): tfnd 's^far is' ofeje^(ibnflblie,| iBut their Lor4/liip8 thialc tki

ptk^^^ Ci^il Code shows'jm in^ritibii on its-^uce to hand over the litlL^ ..

leci' msltUr to be deal^'^ith .Ign- tbfe Iprovifli^fts of the Civil Code of Prq-

' K^Cl^rpt if that- itateution cannot hh foot^ On it§ face, then that the law con-

iaiqed, )b that eoaetrnent is '/^^frubtfuI^An^ ambiguous," and th«ugh lipt witliout

intentlpiv ipf the

the Coilftjof, Civil

iPrpce&ure do '^mpose many peiialties, but they do not imptne- the 'paoitlty of

,
impj^qinent foi a^ year, on the person ^i^fusiag 'to 'perform that duty^|r||ikh he

' iit D^ro^ express terms oP Art. 7Q6 bound to perform.
'

'

r, ,^

^,TBe^(]|^uestioti how 'be is to be compelled to do so does notarise on tliiis appeal.

i^ifj^i enpugb to say that Hejs not liable to imprisonment for a ycak
i

*

tii^heir Lordships think that ^he appeal must' be' dismissed. Tkdy
humbly advise Her Majesty.' -v-'

' / *

'The appellant mus^ pay the costs of t&i^aipplEsal.
'

^
^'

^

,
' • • " V. .V . ,

• V Ap

ill eity

-^
' 1

.

^-
"'

% . ^ 1
. ... -

'.''

1

^^
i

'.

'1- v,\ . L .
.

. • ^ ' 'll

-^~ 1 -

'• V V

.. fe, :^_. _ - ' < 1
'---..

' ^
^ .

--:.'-
-..Z: ».

-
""^ *» .
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JUDICIAL COMMITTEB OP THE PRIVY COUli'CIL 1883

LONDON, 80th JUNE, 1883.

^^Ip. S.r Ko«.HT R G^.UBa, the lit. Hon. Sir Kze,„.HD Cuucn;
the- m. Hon. Sir Arthur HoBHouai!.

vmkuu,th& ift. Hon. Sir Arthur Hobhouse.

TBE Canada central hailwav company,

vs.

!"

MURRAY ET iL.,

Appbllants
;

Rk^pondexts.

^"l«u:!ia;,|!:St '•>•«"'-'• C-"o,C.„*.. w,U„ot be .nowe., „,..«., on., ^

^I« this case ajudg,„ent wa»,rendcrcd by an Ontario Court upon the verdict^^ofajury in favor of the respondents.
P" ^

'ue vcraict

•4 The appellants appealed to the Supreme Court, and a judgment was renderedtherein confirming the decision of the Ontario Court;' twold" , o TheiJupreme Court being disBcntienkx ^ -uuacs or tuo

' „
'^herc,upon an application" was nbde to the Privy CouDcil by the appellantsfor Jeave to appeal from the judgment of the Supremo Court -

'

Leave was refused; and the following remarksof M, Lordihip, Lord Watson

i::^^t^ ;±: ^'^ ^^^^ -- ^^^-^^^^ ^
„ toi:'^^""

^''-I-'^«h'PMre of opinion that this application ought

Thccase made by the petitioners, the railway company, is that they were notha le to the Plaiutiff a. having employed him to n.ake ceiain fencin;7on! h

'

i^Foatl i '' T """'"'* "" ""'^^ '^•^'' ^ g""*'^"'"'" o^'he name«f Foster, who was not only*|erv|^of the company, but a contractor with the<.omp„ny, dealing With thorn as an^dependent contractor. The judge pit the ^

.thThS tV V"'' ?T"" '"^^ -^^--'^^^^^ that the plaintiffL' ac ed a-t he belief that he was dealmg with the company, and further put the question tothem whether the «ompuny Imd fostered that belief, and dealt with the rkintiffon the footing that they had contracted with him, and, in th ev nt of the
^^^

.oming inpointoffadttothe conclusion.^ bith tLo« quesl^ should"

e

::-^-tir'Th:i^^sfe^

was sufficient to establish the f,ct,t,.*t they had recognised oV al.^d'lK^^
^

Uaet^l^hwasadmittediymade by Foster with the plaintiff. lire ta^ ,-
difiercnce of qpinion in the Court below. The m^r^of thtfbjudK&^S'*"

^

opimon that the verdict was warranted by the evi& lireSr Td he ^^

\

^..,
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c^uhTkI'i- CO""""® '«'""' ^y tho ju^RO wa«*oonnequcntly not ohijr jastifiable, but right. The
*"y

*V'i?"'""*
"®* *"'"'" ^3 tho'iiynority of thb Court wm that iKcro was no evidence to go to

Murrey et •!. the jury upon that point, Ht least no eridenoo of a flatisfuotory desoripiion, tod
tfiai therefore the verdict of the jury aught to bo sol aside, ond judgment

•
' entered for tho defendants. '

Now, th'<f (|uS«tiohR 80 raided appcnr to their Lordfihips to involve no issue except
•*• lif issue of fact. The question before the Court was whether tlioro was evi-

dence in point of fact, and what was tlio'effcct of thjt evidence.

^Tnat the judges bolow have differed upon a question of foot in regard to an

ordinary contract of otpploynient docs .not seem to bo onyVefison for permitting

'^f*_ an appeal, having regard to the fcMns of the statute wliich now reguljites these

appealsy - .

, Thetr Lordships are also desirous in this oa6e to lay down Ihe rulo, that they

_. _„,^ Hill in ft.tnr«e»pcct. parties who arc petitioning tot leave to bring an appeal

before this board to state succinctly, but fully, in their petition the grounds upon
which they muke that demand. They will certainly expeet thiit parties will

confine themflclves in future to the petition, and will not wander into extraneous

matter, such as the record and proce«>dings ill thi.s case, over which the board,

until an appeal is permitted ami brought, have no controiwhatevci", "and' which

/ they oannQt accept on an e.rjMifh statement, which an application of this kijid is.

"^^^.^^^ i^^tition to appeal refused^

(S. B.)
^"

. ,
• -i'

COURT OF QUEEN'S BEIifCH, 1883. '. o

MONTREAL, 26th JaVuaRY, 1883.

.^

Coram The Hon. Sir A. A. Dorion, Ch. J.; Monk, J., Tessieb, J., Babt, J:

No. wa
?

THB MONTREAL, PORTLAND AND BDSTON RAIL^PaV CO.;

AND

LA BANQtE DHOOBELAOA,
2

Mfl

\

ItdSPONMIITa.

Held :—That on motion of the owner of bend* wltb coupon*' attaoftnd, tbii qourt will ordoi taolt

ofthe eoupftnt m are not in litigation in the appeal to be detached b; the Clerk of the (ititttr

and deUveie#DTer to the party moving.

The respondents made .the following motion :

" Inasmuch as certain bomli^ or dcbentui^ issued by the^ontreal; Chaqij^ly

anU^Sorel Railway„Oompany, herein represented by> The appellants, said b8»id»\
being'lMi^abered respectively 0406, 0407, 0408, 6*4t)9, 0410, 0411, 0412 464"
0413, and eiltilk^ing a number of coupons representing payments of iot^fc
therein, were filed>kh plaintiffs' (respondent) action in the Court bolow, tiSii^hft

,

•Dow of record in the prM«nt appeal: '- '
, '^ .'
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COURT OP Queens bencu, 1883 I6S

\'
f*!* Vv> .....
I'orlliijij mrtj

fcity <4]
111

'

tk llUldw
tl'lluctiuuiak.

Ion.m«cl. a, the judgment now app«iled fV^,,. iibnHH ns.^af rJ„,-ntiffViction, upon ll,o«o of. «aid co«p«„M .pn^xed -to Jjl bondn o aJ^IT^\^Lb^a...e d.. at diver, date, the,la.t wher,.f on the 2n<i day o J nt, % '

"Inn,M..ucha« there arc also coup;„,^UohodtA Maid bonder {.:
becoming due at date, Hub-c^uo^t jT ,„id\^„d ofC ry & .bTr^menfoncd coupon, are in no way „oc.««.ry i„ the preZt tlfnttZhave 00 bearing upon or crthncctioh' thWwil. • -

" ^^^^ ^

purX'
:""' "* "'""'"'" "^^^^'-^^^ »«tiQ"cd coupons fbrotiier

" That order be ^'vcn to the clerk of this Court tb dcta«h from v, id Uds th.coupons bepon.i„g d.e sub..,ue„t,to the said 2nd of January 880 a'dfdeliver tWsama to the respondents?"* ,
*

««ry, i8«u, and t»

"2feySed&(Po;;.for respondents.
"*

^
^ ~ /Motion granted.

VK. /*. /fjVrAtc, forpappcllunts. °

(8. B.) "

-
'*'.".'' ',

.

' " '^

"^ i'lUVY COUX-CIL, 1883.

„ LONDON, llTH Wy./i883.

'Corun. Lo«; W.TBON, Sir BABNBa PKAdocK, 9,b JIobkbp P; CoUu..
• ' 1^

Sib ARTH0R HdBHOuei. > v ^ . , tSib ARTH0B ibdBHOuei. >

VAQDOJfALD,

*N0 Apmiawf;- ?'»^,

WaiTPIELD,

This waaaaappefclf^oto tl{e"jadg5p«pt of the Court of Qaeen's Bench **Montreal, reporte'd io the 2eth 4 C^ P ^9

fiv!!v';^T?^":;^''""*,^'^''^^
-"^ GeorgeWhUfield, who are resplIvcly appellant and .cpondent in this appeal, were,; i, .he year 1875, dl^^of airadiDg corporation known- as, the St. John's Stone China Ware CoZ„?

01 yueocc. At titot time the concern was not in a verv Dro«n«r/«,« «„„j»-

"

;:2i';::t;^\r^'^'
mt^e .aian^e due b;ri:::^^:^z^

.

earrenljr.ththeMerch«nt8MU of Canada was upwards of i^ Tha
" efiStZ P«"^«"f-TP-- of the Board^ Director Td he had

cLnl^ tTT"^
prfm-ssoiy notes, for ft« accommodation to the Mer-«bai.{8'«.nk,> the amount of $66,000. It appear, that he had il«, lenZ

.
-^ 7^ ......

.

- -v. ^
.

7" ,' ••-

••^'

>*

*l f'
\^ •:

'^j
'»

v<|
(>;:

^'>'ll
',)v,B

|f|
'/

•i^,l
'i>.

^^ ^i

^^^

;"£a^'.-
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•MpM" •Hh

J^p'*'
In Julj, 1875, the company, bcinjj in want of func(«, «pplifl4, to the bunk,

viuukhi. through the npp«!llimt, for t'ui^t^g|ttjj|||||k^^; ou- th« 24th of that motlli, the

agent of thu bunk at ^t iHP^[H|HPN'itt>iii an.iwlr to th<>- npplicution,

addreswd to tha lato Ml^lp0Rm^p|f|Pl' (xc&itary of th« Company, in thoao

4ennn:— " '•'•* ''' "' '

* a
,

^' ,

. " iJoMr Slr,.~R<wpfl<tiH^ jour president's npplidatidh to thb bank foi* furlhar

«xtcnHV>n of yourWodlt, I have tlio pluu«uro to infurin you tliut you h«vo boon

allowed an cxteniiib«\>f I'wir or five thouHund dolmri in oajO,o|' iwcd. The bunk,

'however, rcqiiiroi Hint the prcsont a<lvai)tfe%jg|i|^BflP^b, t'*Llrfuri)<l by the ,,

porsonol gunmittoe of yoilr direotorK, shouid^cnei^ls be ruquirinVViiien could

be done by titeii^^endoraation of the note*.

il thouHiinddix huij

the compan

,r overdrawM'aecouut,

Your meeount ottrrent is now over-

burtecn doilnrn and fifty-four centi^i

hjrxcd OS rei|uired, fi)r 8,500 dollars,*"

vtug a balunco of lUO dyllara of

t^'V'-.: ^^^^^\, ..-. :
.

-
ter of guarantee along! with a note, for sijjnaturci by your

py the bank, to take vho place of Mr. Hilwurd iMacdonald'a

perflowil security Tor the like amount." ,' ^

Al<)rig witli thi^ ciuftinunieatiou there were sent to the Hecrotary of the eom-

pany tlic kttcr of giur^ntoc, and also the note tiproiu montioucd.

The letter in qucslion, which was- dated the 'llth July, 1875, and nddreaa|||L

•to the ngent of the bonk, was expressed as followe :

—

' ^.

* " "'^'SMi^''''
—In "o||s'derJ(tion of the JJercbants'^ Bank of GHnadn allowing

.the St.'JohnX Stone t'l^jmi \Vuro Company to overdraw their account to the

extent of ten thtjuAnnd ttollarRy we herewith deposit wi},h you, an collateral

Mcurity for the due paymcoAof svSi^i ovordpft, tJto demand note of the eonipany,

,

«ndorscd by the folWing directorR indiyidftjAlly. , . ". ^nd jvc hojJ ourselves *«|

liable without. prejudioo to th<j 'ordinwy lo||U, r^uaodics.-^ubscrilKr'Qurselves,

^o^r obedient eervuntf^," j^ 'y\ "f^ .'. 4

r{
The note whieh accQnipiflBLtht''<||cgo.|ng f(Pb of-h^tter wr signature by the

-dircctora was a promissory 'note by the flouipany lor Sl^iOO'*, payable on

^^cinahd to thte order of (hil aJBBPii'H»*j at the otfce of the McrcliSnts' Jllatok of

- - -

^fi^.,
' ^- AiCanadarfeji^ St. John's. ^jF"^. • "*"

. -fftj

, . Havilhg. regard to the p6eunla1lp relations thofl gyfii.stinjtbc\w«cn the compaay.

«nii th« bank, the arrnngeotents thjuts «tu-opoHe.d hvJ|bolattcr»aru'8fflici(;all#1 hv|j||^

jJlBTdJint«lljgible, "Tbe ban,ki,ha^4 mad#fe'gc.a^anc^B||| Jfefeouttting, or, inji^r
iirprd8^;piirohasit)g the paper of^pc comp^|[Hndpr8e(it' for jts 'a«coniuiodt^£ion b^

. t1iQa|)p8tl<(nt„^n|f ^aid 'also admndtd u{^iB^ odk.7,Q(tO ph current ac«oun^
• which^s SnJjjifseoured, to tl^ cttent oflPI,OQ(J^y tlio personal guarantee pf

thiuujpellait.' In these oircumfetances the?^»k was willing to Itiako a further

. «P^ce of from 84,000 to '|(l,0O0, provided the company "complied with those

• Hfree ^adittons --4a tbe tttit plaoefj advances upon current notes which had

men disftovnted by the %ank were, in the event of renewals beiDg^,required at

' fuaturll^, to be secured by the* pergotial'guarantee of the director» of the com-

^pany, sucb^arantioe to be given by their cndorsation of the renewal notes, la

•*%.^.

*i^.

^ .' p.
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ler

U.« MSccMHl pluoo, tlu. noto of th« company for SSfllliri^^ r~7T^^
'

.
wnu. or 0.0 c«...p....y .„ „i„„ „.„.i:,':, I :; 7:;v: •:; t\tm dm.iiirui note for %\(^ OOO »J,»i. .l,.l„ i . ." . ' "'" "'^'•' ^^''^^

account ..nZ^,,,^ J , .J^, "rj . ,
" !'*""'-»' -^-'ty ,W ovvrdraU. ou

... ' c.tirjing out tho coadiuouiJiiXiii wi,:,.!, { „„„ ,^ i —.. , ^

•• .id b..d«l over ,„ U,. M^".,. B»t
° '" ""'•T' " "">"""'

»
i. iMd boon i»TKJ.7dZl .lolo""' ^r^r:"^ " >»'•» J""

to tko t.o now. for »9,MI) ,„d t4 BOD w! "" '°"°" " ''"J^
'

•H. «b.r .h« diroo '; I. ^W^.ti^ .tLb'Sir."**"!^
»do«d b,

00 the $10,000 note Neither A^ u
^^ s'gnatwei.werB^pttt

lyit tfley were, new Aac&unt b.lb, juid that̂ ^y ww rcaei, »d oi>

.^c ^
'#•.

i
1^

•-1 * ".Ses
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d
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r«>i<>n«i.i more (liun ono aubt^tiont oecanion, th« la*t rfltlcwal of th« flrnt of thea« notM

maiLld liaTtii^ Utuii uiailu on the 2 In^ "March, and tho limt renowal of tho woond upoo

Iht iMJth March, in tho year IH77. Thoao renewal bilU were not algiied by

Macdiuritoa, but they were endorsed by the appellant, by ,Nrt. WbitScld, per

/ proobralhin of ber husband the reepondont, and by Mr. Coote, in the tamo order

• l]k)forc.

"fhe letter of guarantee vent by the bank wok flubsoribod by the appellant aa

wail aa by Mesars. Coota and MAcphcraon, and thoir name* were inwrted in the

Uauk leil for that«urpoHe ; but it waa not nignod by tho respondent, nor was

bis nauiu entfirod tbWti. When thus completed, the letter woa handed to the

bank alonK with ttl« 110,000 demand note.

On the 27th Dcoombcr, 1H77, the Merchants' Bank of Canada iuttituted a

suit against the ap|)ollunt, the respondent, and Mr. Cooto, in the Court of Queen's

^1 BoDoh for L'iwcr Canada, for recovery of the sums then duo to tho buuk tg

holder for value of the aaid demand note for 110,000, dated;the 24th July, 1875,

^
and of ihe two renewal notes fur 18,500 and $4,500, dated the 21st and 26th

March, 1877. The demand of tho bank wa.<« not roHiiited either by the appellant

or by Mr. Cooto, but tho respondent appeared and defended the action. After a

variety of prooeedings, whioh it is unoeoeaatry for ^e purposes of this casof to

'^ notice in detail, Mr. Justice Chagnon, on the 1st Septiamber, 1879, ordained<4he

thrco defendanu, jointly and severally, to pay to the bank tho contents of the

' two notes of tho 21st and 26th March, 1877 ; and also ordained tho appellant

and Mr. Cooto, jointly and severally, to muko puymeut to the bank of the con-

tents of the demand note for $10,000.
^' On tho 7tb January, 1878, the reaporident, availing himself of tho provision of

Article ld53 uf the Civil Code, brought an action en garantiv, before the same

Court, against the appellant, concluding to have the appellant condemned, to

acquit and relieve h^m of any sum of principal and interest, for whioh decree

might be given against hiiu in the suit at the instanoo oT the bank. In the

declaration filed by him in that action,*'the renpondeut treated the three pro-

missory not«8 in question as if they had been ordinary commercial paper. Ilia

allegations, in regard to each of these notes, were in substantially the same terms,

and after reciting the making of the note by the company, payable to the appel-

lant, thus proceed :

—

^

'' Lequcl billet la dito St. John's Stone China Ware Compuny remit au dit

d^fcndeuf Edward Muedonald, qui \k et alors signa "^t endoifsa lo dit billet etle

remit au dit demandeur on garantie George Whitfield, qui Wei alon signa et

endossa le dit billet et le remit au dit Isaac Coote, qui lit et alors signa et ondossa

le dit billet et le remit k la di^ Merchants Bunk of Canada, qui en eat flnoore

; porteur et proprii^taire."

The plea found«d by the respondent on that allegation was to the effect that

,
;'

''
'. tbe'defeudaiiV' :.

'.

'

" : •.
.^' ':'

V. •'. i' .-"

^^^ . « Etant, ainai qa'il appert par lea alKgu^a ci-daaaui, endoasetir pr^c^dent et

V antdrieur fa dit demandeur en garantie, aur tons et ehaoun dei troia billets plus

haut mentiiMia<i^ eat qhlifgli et tenu en loi de remboarser, garantir i^ indemniaef

_^i_
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h. dU dtoiM^Mr M p«n,nlie d. tou. troabl- et d. tout. «ond.mn.ti«n qui Mm-iJI
poorr. t interwnlr oontm lui, lur et Ik r«i«on de. dit bill«u. ct d.n. «t A rai.oo wu,'aJ.4
da la di(« Mtioi)^ ioatitu^o par la dito Morohanta' Bank of Canada." '

In thmkcllr.n of wnrranty juj^^nient wna gifm by Mr. Juatioo OhaRoon ot
th« in Hoptomlwr, 1879. The learnod Jud^ held that th« efid.noD xir«n b,
the rwpondont hlioMlf. with reward to the oirou.n«t;»no«» in whioh tboM notei
Wfre made and endorsed, ahowod ih«t the prtiporty of the notea waa not pa..»eJ
by the endor«ition«, and that there wa., in point of fuo^ no delimy by one
eod..nior to another. And. iown.ioh ni that t«,tini^uy, in hla opinion contra-
dieted the nlloKntiona upon which the re^pondenfn oUim of indemnUy w<i«
boM<i, ho di»niiwH>d the notion as laid, roaorviog to the respondeat aoy«ooara«" ;,

which might be competent to him nKiiinst the appellant. Kj '

An appeal waa taken by the .MorohanU' Bank of Canada axainat the judnmetft

-^J,

thM t ...
""• "«M» -I vanauaagaineitnojudjfraeSt

—

-£^—
of Mr. Juatice Clia«non of the Ut S iptember, 1 879, in ao far a. it absolved tfta

•*U>
ro«pon.Iont from liability to the bank in reapeot of the demand note for llO OOa

' ' '

The fo^pondant alno appealed aKainxt the judRment «f the aamo date, ii hia
notion engarantie. On the 18th June, 1881, thotwo notiona were oonaolidated '
by an order of the Qacon'o Bench. ' '

Theroofkcr, on the 23fd 8optomber, 1881, the Court of Q,,ocn'. Benuh Kave
judgment in the conjoined oauaeH. The Court, in the auit n^the instance of the

'

bank, reformed the judgment of Mr. Justice Ohngnon, and condemned t1,o rea-
pondeut in payment to the bank of the 110,000 demand note, with intereafeand .\
costs. In tlie notion at the rcspondonfa inntanoo, the Court reversed the j'ud». \
ment appealed from, and condoi.„««l the appellant to guarantee, acquit and ' ^
indemnify the respondent from all the condemnation in prinoipol, interest and

'

coets pronounced agaioat him by the judgment in favor of the bank, and Airther
condemned the appellant to pay to the respoirdent the whole oosta incurro<l by

' '

him in the auit at the bank's instance. The preseot.oppcal has been brought
agamst the judgment, in the action en gnrantie, of the 22nd September, 1881 by
Edward Mncdonnld, the defendant in that action, .

The learned Judges of the Court of Queen's Benoh were df opinion that the
two promissory notes for $8,500 and 14,600, dated the 2ht and 26th March
187T, were mere renewals of notes which the Company had, prior to the 24th
Julj, 1876, discounted with the bank, upon the endorsation of the appellant-

^^^^^
and a finding to that #ect is set forth as one of the considerations on which 'thi
formal judgment of the Court proceeds. DorioJ^ J., who aeliVored the judg-
ment of the Court, said, 'Hhe two notes p|.th/^|i;U„d 36th of March, 1877
" are renewals of other notes which, prior t^&e^ilfjuly, 1875, were endorsed - -

" by Maodonald alone." ^-^^^ ,^
•

- '
"

The learned Jodws were also of opinion that the note for $8,500 was the
° •

only one which the bqnk, by its letter of the 24th July, 1 875, required from the
Compony, in order to cover iU overdrafts upon current account ; and, further -^ 1 '

that It was the only note which the director* of the Company, by their resolu-
tion, embodied in the minute of 6tli August, 1876, agreed to give, endorsed br
tbem^, to the bank. Upg this point Dprion, 0. J., said :_>t^t is also to bo

^ -

' "
: / :

'

..

'

. / . i.
. ;

'
'>^ '

'

,

-
==

:'::' .:'t.: '\JL I: ;--: -"/' :; -,^"^:.:' --" ••vA-.:' ':;, ..-'
'

,., I^r :..: -
' ' ^. ...

' /. - . .» ,,-. •/-
t « . - . / - f:..i. ^

:.::,i.'
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MacdrniuW^reinarkcd that the,bank morcly asked the cndorjioiueirt of the directors on a
vuiAti4, "< note for $8^500, to cover the Overdrawn account of the Cotjipany, and that b'y

*• the rciwlutioa it wila Bnly agrcoJ to give the endorsutiou asked Tor, wliilc'tho

*' note endorsed by the diractoni to cover' the overdrawn account it* .for $10,"000i
*' the resojution, therefore, does not apply to the tftjte in question, and cAniiot

.

" be invoked as containing an a<;reeinent on the part of Whitfield (the res^nd^

*'ent) to endorse this' note of 810,000 «8 surety for the Company."

The view^'thus expressed by the learned Chief Justice arc, iij the opinion of

r • their Lordships, founded on a lurscionceptioa of the true import of the written

«ominuuieation pjadeby the bank to ^he Company on the 24th May, and of th^''

action tjiEien upon that coniinunicatioc by the directors of the Company otf the •

5tU August, 1875. It must be borne in mind that the Company, required a' V

further credit, or in other words aifurthei; advance from the bank, and as the V
" ~^, hank h^d not asked fpr the endopscmei]it»'of the directors, except as a consider- -

ation for making the required advanco, it,is improbable that the dircc^urs agreed

J *? gi'^^o"" &'^^ *'>^'''^' endorsations, without uiaking^prOvision^for the Company

,^ getting, in exchaoge, for these enaorsations, the advance of 8-t,o6o to $5,000,
* which"the bank was willing to allow. Jfjthe note for $,4^500; which the direc-

. tors then endorsed, was a new note for discounl;, then the Compairy got tfie ^

adtraofee, in respect of which they were aslced, and presumably airrecd, to give ,,,

tltcic endorsations upon the notes required by the bank." As regarJs ttic nojte

for $8;5H0,-Jh(3 suggestion that the bank merely required the endoi'iscments'Sr

'. "directoi^i uport^it in order " to cover the oWdrawp account of the Compapy ','

as'incensi^tent with the terms of* the bank'.s letter, which state* cSpVessly, that tljp

,
/' "-SSiSOO note was rdquired, not " to cover,'' but " to reduce," the account^ A ^

,.; renigwal^pte courd not possibly reduce the overdrafts- I'fic plain import of the

. ' lettSr is tbat the bnnrk required'jiot a renewal but a new note for ^,500, whidj "'

was to be discounted^ and the proceefife,, instead of being 'paid to the Company,

, applied in extinction pro taiUo of-^hese overdrafts, in .order tobtifJo the balance

', /due below 010,000. .
'

". ^ '^J - ^ ^ ^ ».^
. Theevidence of Mr. 3Iarler and of the appellant is to the effjct that these

^^ two documents were new (discount notcl a/id not renewals, jind their testimony

^ sseorroborated by that of the respondant himsftlf, H^ was adduced as a witness for

til* appellant, and was examined in regard to the two ndtosfor $S^OQ and|4;500

tearing date' 31st and 2d|h Margh,; ISJlt Tiiese wlirerundiiubteJly uetiewals^of

the two notet'6f that amount given to the bink in August, 1875,a>i^'^ the-respoat,

dent did not assert |lftt they were, as the IcaVned Judges have assuiiic^, *' renew-

•"^alSjOf other ncJtes which, prior to the 2.4,th of July, l875,.4^e eniktified bj.

"Macdonald alone." His statement is ij—" The nt>4|6 for ei'<»htiil»oii!^d fire
'

** hundred aollars aqd the one for four tliousand five h;anii"ed, are renewa:!* fo^'.:

'« fnrttiAi* nnt^MHMR'inhoiinf. hotwi-ipn tjie Same partio^.
"

tKing and jssue of the three.^roraissoi^

former no*

Tjiese

uut between

ith ihc luaf

note? f

16 60 f r

and tb i rcspon'di

iind 84,5')0 in Augu/t, 1S75, are otily.ofTinpjj^tajM y

,

plain' tnci "true legjff refitioWin which t)ila|^B|Unn£' 1

ts<K notes, ' stund towards each ^4

i^ff:
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fiwt written h.s name, upon t!.o back of the notes, has thereby beootae liable ta-hira. m the sairto. manw-T, ,«,d to the snme effoct aa if h« K. i ^ * * '
dorscr upon a proper co„J^,erelal ^Hi.

"^'
'

'

/" '^ ''^^^ '^^^ ^ P"-*" ««-

Hud the uppciiant been, in ppirftroffact, the holder of the note., and had tit

bm.
0^

^o .ndemnify the respondeat' again.t any deu,^ .^^de^onl^^
•h^^ • '

" ""^
f
"bscquent.holdcr, to the same extent" as if 4he fesLdeoThud .been a proper endorser: T^ way hold to be ihe Je^i effeetoS at •

,;
cndor.ewin "Pcnnyv.:Innes- (1- c! M. & It.

^^^'^^^''^'^ «» ,

• lb riprc^out case the appellant, aUhousl. his "endorsement wa, first writte;

.g^^^
tl. notes in the,an,e .opse a3 the respondo»rm^ ^T^%t^rof ^..putothat theendof^iuentsof both;w«re given for one^ ihl

r aodp^- .h5 proceeds to the promissbr, (he St. John's Stone China Ware Co^'

Ktf'?T^'''''''^^'"P""^>^«*' ^-'^^^"^ eurrenjrtri,!:::.

„ ^.

owe 9peci.»| c. ott-act ;or agreemeiit b3tw|ea„thcm, c^^Ao/-* th- note:,«-«selv.. strange.;^ .^vi„^ their eudorseuients successively mus W^eMt "

:,^ J^-^'l'^^Jthe^an^liabili^es/^^^^ .

' ii^l^« V ** ^"^^'^^l"^"* endorsers fottvalu^ inasmuah as it had not h!l

irt^i^ oft^.J,„,g them cp-sur6ti«^dbr the promisso^. On tf,e othermnil,. ft-^i^tend6d for the app'l;lla„t „a,af aU the directors who. endo IIt|>e notes, mqlttlon nmst now bfe treated ;sco.,ur^id8seeinX2U„r^^ '

«-ts wore .nad, without rel^ence tcaheorde, bfth^.^::;^

"Inr f - Jf "^ ^'* P'"^'"'^ "' aclmitteato h^vo made a prio* endorse

"^^K?:V^"#^"''P^^^ "^^^'^ ^b.e,uent-e^:L"'Z
S^^^r^i^^- '^^"V'^*

the whole facts and circumstances atte -
tfant upon the,mak,>,g, ,ssue, and transference,of a bill or no e *av be ic^fii

.
matcly referred ,0 fbr the purpose of ascertaining the true reJuionio e7chotW

'^tSM^'M''f'''^'\^''''''^^ '''^ inverting th^^telatrv;^-
,.4?uiue8 v\hic^ielat<-!ri,srcliant frnnld -otheywiiio '

• -''

' .1

r.M ''

* 1 * W'

4wuiau ti^hj;iu,. It la la aocor^^^ 1^^

^-<f

*f^"^ ..•4f'.

>
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<Ja"cc with tl^at rule tijat the drawer of a bill is, made liublo ia relief to the aa-

Tn&tluia. ccptor, iiKcD the facts and circuiukaiices connected with the waking and iflsue.of

the uil sustain the inference that it ^^a. accepted solely for the accommodatiba

' Qft^fedrtiwer. Even whore thS liability of the party/according to thtf' law-

'

,, InerelMiDt, is not altered or affected by reference to such facts and circumstances,

r he may still obtain relief by Ifliowing that the party from whom he claims indcm-

, ' ^ • nity agr«cd to give it him ; but, in that case, he' sets up an independent aQd

•ollaterftl guarantee, which he can only prove by ^eans of a writing which will

;
• Mti.<fy the Statute of Frauds. '

' ,

The a|>p^lltnt has not attempted to establish an independent collateral

y igrcement.bjrthe respondent^ to contribute equally with him and the other en-

dorsers,^ in the event of the Company's failure to make payment of the notes in

'„ question to tbe bank. He relies upon the facts proved with respect to the

-^
' "inakiqg and issue of these three promissory notes as sufficient in themselves to

^create the legal infe^enoe that all the directors of the Company, including the

' rcspondcbt, put tlffiir signatures upon the notes, "in August, 1875, in pursuance

«f a mutual agreement to be co-sureties for the Company. And, in the opinion

9i their Lordships, that is the proper legal inference to be derived fr9m the

; ^. eircutustances oC the present case.
"* •

Their Lordships construe the banlc letter of the 2ith July, 1875, as prefiyfring

y ft direct request that th? directors shouldrbeconic^ound to the^bank as co-sureties

"
. for the Company. The bank did not require that the appellirit should become

' ^urfety forthe Company, that the respondent should then bccomie surety for

„ the appellant, and that-^Ir. Coote^^in his turn, should guarantee th« solventey
'^

of the respondent. What the bank atsked was "the personal guarantee of

:' '"
your'olirectp'rs," apd wliat the directors agreed to give at thteir meeting on the

- Jrth ^u;^ust, 1875, was '*tho personal endorsation required by the bank." Apart

' ' from' the mere circumstances of the^order in which the endorsement^ were made,

f^^ the res gestcB of the meeting, of 5th August, as disclosed in evidence, make it

perfectly plain that the directors were asked and agreed to become co-sureties,

lor the Company, without any stipuktion whatever as to their becoming inter se

sureties fpr each other, or as to the order of their endorsing. Their Lordships

attach no weight to th^ terms of the ^called letter of guarantee which was

^-'

teturned to the bank,'along with the demand note for $10,000, or to the fact

that it was not 'signed by-the respondent. Tlie, letter contains no obligation of

guarantee, and simply explains, what would otherwise have sufficiently appeared

from th6 bank's own letter, that the $10,000 note was not^ for immediate dis-

count, but was to^,be held by the bank us a collaterar security for the Company's

debit balance in account .current^

Bu> the respondent insists, and the C^urt beldw seem to have held, that; in

determining the rights and MM^tieSf. intense of these endorsers for tli« acoom-

modatbn of the Canipany, regard must be had, not to,the-*»ritractin ptksuanoe

ofwiiioh they became endorsers, but 'to the ordeivof their endorsements^ as

evidencing the terms of their contract. That dbctritie appears to their XKi^d*

ships to be at variadoc with the principle»of th-i Eilgltlftlaw. Ju a ou^ like the

4. •
.

-»

—
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•vi '•;;:

. ,r-> -'

,-..:-.-' t. :v vv ;.:.:••:. :,'^^- -,.' .." " w;-
'
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a c •
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B.' (.v.), 661. M'»' !>»«, one Cheoi«,man to, . iiir Jj „, Tu' -,

J

w Muu wQiy agreedl, to undertake the I abilitv eviimiwA )», .t..
°'

j
nwnl, «iid conseJrileiiv he w^. «. li.Ki

,°™^°'^ V the eodorK-
.

.ho, like Revrioll K.H
"»» '""W" '" "M or eoMributioD to one

. "J»:^:ortetii:i rT^in^^^^^^^
«*,o.j.,s.id,..n..*b.

,.

• S;ru*"M"^ f7?^'&- .::::ir«- ,

'

l«»^nolds and tl.« Jl ' .
the drawing of a note bj Cblj^mafa umq«cjriioius, ana the ^doisciucnt of it bV Whoolpr" a j iSffli- %

[etetbgtlielMW^othe same effect said 'W'H,^ r . ^ Wflhanis '^.,

^hich they adopted for ea vt^'^t' thti
'

""'^ *•>« f^^f, that thfmachiner>
protnissory notes by the S.nT "'''l^S^eement was them^kiog of th4
endorsed Lh^ and ht<^dTelt6^ Jo thrappell«nt/a|,d et.cccssi.efy

ihe..utua/.,atio::t':^Xi^:^^^'g^
.

WUie3or^,oporendo.e™^^^
,

^imhn^^Si^^ That-

...iW

i,

^ J^

^*

'1
"

4
/'

^

.1^-

J- .
';,,''' 'I*" " "'»

I., *-\A.iV-- *^- ,v.?

.r'At-

A«>.., ,?.'•' •7'." ;.''. /• ^

/:'i!i'

»;>"
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"•>
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Maedon«id«« the notes in queg^on by Edward Maodonald, io fact ui^jcd to do bo, to sign
^Vwtfleui. "them, that it was all right, which nid." Again, in.answcr to the question by

his own counsel, " At whose instance did yon endorse the notes in question?'-
he says, " At the instance of Edward Mriedonald." The «rgunic|it is really ^

without foundation- in fact. There is not a word in those statements to suggest
that the appellant, Edward Mucdonald^ did anything jij^pre than urge tiio respon-

^
dent to carry ou^ the agroement which had already bjeen como to by all the
direoioii^ present.in order to aid the finances of the Company.

i|> The authority of Royndlds v. Wheeler, and similar cases, is in no wise aflfected '

. ;
by.tho dectslon of'the House oT Lords in the Scotch case of Steele v. Mackinl^,

•ilj-''
'*K*'"<'^ ^ f" "'« J«<^#«nt of the- Cotfrt^ below. 'In that case A, act-

., iBfail" behuCof his sons^B anS C, arranged with U that the latter should

_ -inaKe art.'iirfir^rtce to themcJf' 1,000/.^ upon tliotr personal security. D accord- ^
^ :

ingJj drew a^feiD for that-amount on B and C, and delivered it to A, in order „•
that he might, pro^cure their acceptances. A did obtain their acceptance?, and

'^

before reUjjriM'ng^ the accepted bill to B, he wrote hi* own name up&n the-hacfc
of it. The acceptors failed to retire the. bill, atid-i), .the 'drawer, brought an ^^

^_ action agninst the representativey A (Who hdd dieti in the meantime) for
•'

,, ,,« '•«'5^"T«ry 0^ -its cbntWts; upon the/allegation that A had signed as a co-acceptor,
*: or at all evehls with the intention and effeat of becoming a sAret;y to him for the

acceptors. Paxole evidence was led, not only in i«g»rd to the n.aking and j^8«o „

'df the bill, but also in re^gard to statements made at various times by ti»o

. deccn.«led, tending to. prove a separate and independent engagemehl by hitn t»
guarantee payment of. the bill by his SQns. -The adnussibility of the eyicieHBe,

.

^
sqfar as it bore uponthe facts and oircunijij^ce.s connected with the taakin^
and endorsement of the bill, was not questibned Either at >tho bar or byihc

,
>House. Ou the contrary, the FJonse did ia^o that evidence into account,

"

*; • although it was ultimately held that the da^m, preferred by D was neither sup^
ported by the principles of the law-m'eroJiSn^'nor ky any inference derivable
from these facts and circumstance.?. But the-Bouse rejected the parole evidence

- adduced by D in order to establish anifixt^ndentcontrast ofWantee', upOnN^
. ,

4he ground. that"sucfi^a contract poulii'nnly be proved by a kilin" properly

; signed under tlfe'eth^section of the. '<?^can tile Law Am^djnent (So«tUnd)^
" Act, 1856," whicb extends to .Scotland the provij^pns of the Bn^iah Stotote-

/ °^^''^'^^^**'<^specttQ mercantile guarantee. V^gV .,J^^

„
The respbmient's CounscJ, in the course of thear^'unicrnt, fefcrret |d tbo ea^a'

,

: of " Jansen r. Paxton :> (28C.P.,.U.C., 439), decKled%. th^ (^l of Error
,,' - i»nd Appeal in Upper Canada, and to threq^othir ^decisions of tie Canadian

"*
' i^^' ^"'' ***® ssme'view, they cited the case of " Maotlotlald v. vS|igruderJl !*

,
SMded in 1830 by the Court of ^Tew York, United States (3 Peters,'i70, Jt .,

/" 8 C»rtis, 491). These authorities were relied upop as ^stablifthingtiieaofltnne "«

^
that, where several persons mutually agree to give their endbreeme^ta 'oji «

• '%:•
J'"'

*^ securities for the holder who wi."jhe3 to discoi^nt itj-they must be heli
t<v-

: ^haTO nadertaken liability to eafth^ dther, no* aS sureties form§^ defct, auBio
,
Joiiptjy; liable id gqiitribntioti, but as^-groper cq4(%?, liable to JBdamtjify e;

I 11 iin M iw ii—iiMiiBMM iai.Mi—n i

'

iiimM iiii>ii III iwii I n ii«i iiim i m \ \ mmtm^mmm\ \m i n n J i i w uli.i i

"
. i

'

... u i Jfci in Ji JSS
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^er suceessiveljr, according to, the priority of their •.dorscmettts, unless it had
heeDeppc.«lljrst,polated that they wofta« be liable .« «.8uretio». It is unnecessdry
to. enter .nto vmmute criticism of these o..es; Some of then, are, in th.»s

crcunistances, d.stmgulshablcfron. t!,epn,so,.t case; but there a^e undoubtedly
to be found ,n> the opinions of the leat^ed Judges by whom they were decided

PL^Jr^rT"^
recognize the doctrine contended for by the .respondent.

If they^re to be regarded as authorities to that effect, their LordshlpT cannot
nocept these case, a8.conclu.ivo of the taw of England, or as precedents whicK

provided for ,n the Code, recourse must be hid to^the lawi o^ K„gUn4 to
'force ou the 30th day o^Moy.J849.- By Ar.iclo 234^ of theC^de, ll Lfo

:'«»»;«'« «Ppl>cable to promissory notes as tff liWTof^xohao^, jn so far
as regards the hability of the p..ties; and seeing that the Code mak,s no
provision .-egard.ng the question raided bptweeti the appellant and the respondeut
that question must, in the opinion of their Lord-^hips, be decided aic^rding

*.^Z
^lo-^^^hij* will, aecordfhgly, ndvise Her Majesty that the ju<!girfent^appealed from ought to be reversejl; and th^'t the action eu gurunic at therespondent's instance ougitt to bo d^'smissed. ;ith the deeTa^-,tiou ha the.^ appellant,nd the respondent o,.de their several endorsements upoif0,e promissory

'-

«otes m question, along with oth,!- directors of tfce St. JoK«' Stone China

--cntitled-and liable tqetjual contribution Vflterw •
" ^

..J^"T"'*""T' ^-^ '^*''' 'PP^"""^ '^^ <^t»' °^ tW« appeal, rnd
^ _4»fea.th« oosU inottrf«d by him in the Coirts below.

' *" " " ^ '

"^ '*«.^ ^ ^"^^°* ofthe Court of Queen'3.Bencti, Montreal, reversed,
v-V /- t/ ,. - .-,

1 ' „
,

-

• " 1-
^ I I

* > __

. \'--.. ' OOOn DE CJECUIT, 1883. "; '

\ ' '' ' Ut-'ASSOIIPTION, J9JCIIN, im .''
''

' •
" ' "if

Coram JtfATHiEU, J.
. - ,* ,; . • "

J < „ No. 592. ' ' \

;.
Wilhelmi/ v."!. Brisehoit, > ,

'*,"''

/^t/fr?'^""*'*
*"'^''' '*"''^'' ''^^ "^""^* «"^^Ai?<ieJPerrieV.MatlMA'flg^ de''

Jn.gt .as ct .« .,^.ice «aW/*. Que «>n,fiii, bien qS. ^ineur, *ie^"irii^<rel
',

\ ^<fr'
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« V. *
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wuh.lm,io 31 dloembre 1882, et Id 6 Janvier 1883. le d^fendeur. par pure malice," in-
B,i,Hiboii.8ulta sonfil8,le dit Ferricr Matl.ieu, dans l'<S«ii«5 dp Laohenaio pcndopt lo

wvlce diviD
;

lo for^a 4 s'aftscoir, so lever ou s'uKcnouillcr, dons aon banc, %*
' que lc8..«utres persouucs domjsuriS&rfl aMuis ou debour, selon qu'cUos lo iugeaiefct

Affopol. y^ ' r' ''^U- -'

Que le d^fend^ torti en «s pretendant oonn/tablc,.anrttH ag! ainei DialiciCtt8<i-

ment, alors que^ dit Mathicu dtait piiisiblomont nfisia dans son banc, ot co, au
grand soandale-dev flddleset A la honte et Jiuijiiliation du dit Muthieu, qui %
»"^ooup Bouffert dans sa sensibilitjS et sdti lunour propre par suite dcs ditcH

"4les. '.
:

;

«e*le 6 Janvier, le d^fcndeur, par malioei alia^0 nouveau au^^l^c du^clit
'

Meu, lefofifa do to lover ,al6requ'il no le d<Ssirait pas, ot lo mcnnga do lo

tir do r^j?lis3 e'il no lui obdisaiit pas. (jue le inenie jour, i. la porta^ d%--_
;liso^le d^fendcur aurait rtp«?t<J qu'll sortiruil iMathiou de I'^gUso, s'il n^^

ib^issait pa.". -'
'

. - ' ^
Jiue- le dePcndear n'agissoit ainjii qu« poiir se vonger de Mathteu ; et que le-' ;

lur^^aurait mfinie d^hrt* aU prfine que Wd^fcn.leur n'avait dJt^it do parler A '

^

personne dana leglise et ^tait simplwnG^^Aeou do faire rapport iW marguil-
liers. , '

,
-
^ ;

/ . . .•:

Que le dit Mathieu d'emoure «*«J<J »a m^rc qui; elle-mgme, a beaucoup souffcrt
deces insultes, et dl© r^dam* marntenant du defcndeiir, e» qualiti de tutricA-
naturetle de son fiU, fe somme de fiSOO & titre |io dommiges-iot^rfits.
A cette action l^d^fondeur a pliid€ qu'aux ^poques susdites, il etait conn<J.

table, ddment Q6vaw4 pour veiller a« mintkjo d« bon ordre dans I'tSglise do
Labhcnuic.

'

,

•Qu'eo cettc quality, et commo foootiooriaj're n'mplissant un devoir public, tl

fturaif, en cffot, invitd Matbieu . A so conformor anx usages do la ditp ^glise et X
to tonir assis, ou dobout avec tous l«SA.8si8tant»,'tol (jue r^gl^ dans les diversoa^i,,
parties du service divin.

''
', " -

^

Qu'il-agi.'wait ainsi ett sa dite,qualite et ava^t di'olt 4un avis d'un mois avaot
Tin-ititution do c^ttc action qui^par consequent. dtgit pr^matur<5e.

,

4;*.:
Par une scconde 'exception, le defeodear disjiit que sous I'empiro do ftotro

'

Code, aussi bicn que sous le regime coutomicr en Trancic, il n'exiflto a^cune
"

tntelle naturoWc, tows que toutes les tutellcs "sont ^timi; et quo la deuwn-
deresse ^s-quaHt^ de tatrice naturelle, ne pouvait ijii^r aucone action, et qu'il
4tajt n^ccssaire qn'olll fU r^u%enieBt nompu^e p«r un Cpnseil do famille

'

tutrioe, pour pouvoir exercer telle actidC .... ' ".
'

Par une troiai^ffic exception, le d^fefldtf^r dit qafftfl vertu du statut, il a ^t^
nommS par deax juges de p.ia, oonn^t.Wo do I'^glise do la dite paroisse de
Lachenaie, et eels, a la r^nisition de Messire NormandlD, cut6.

Que depui? sa noroinatkm, il a aeooiiipH l^si4<l>voirs d» sa charge qui consis-
tent a wsistet lea margailtien 4ib8. le maintieD du bon ordre dans I'^glise, et ce^

80US peine d'kffietde.

Qpe saJirant les fe^es etablies de tftinps, itpin^morial, le d^fendeur avait droit
de dire au fils de la demandercase de^^ tenir Msia, debout ou & geno-- |g^*M
kittu

, Uijiw iu«i|ii«^njeB-nvj«, le-dll Jlalhittk tefustait & se tenir en contraveo-
,""

, ^
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tioD aux regies et usages ndiLis et rcconnup, et notMnroeot, & rester m\a pendant inih«»mr |

iB pr<Sface, monaent oil il est de regie invariubie d« se tenir aebout, partout o^ i»r»ii!a«.tat

B'exeroe le culte outholique. ''
»

Que dans k but de provoquer le d^fendeur, ainsi qu'il I'a I^fime reconna,
leditMaihiea a continue son irrtv^rcnoe ill dlvorscB repriscff^qu'en'consg-
'liuence le d^fendcur ^ti.it bieu fond^ a faire maintenir le bon ordre, et en le
faisont, n'4 cause au dit Miuhieu auoun dottmage.

.

'

*"

Q"> 'est*, si le dit M^tbieu a Bouffort <ie8 dommages, II doit ea imputer la .

. faote ^ lui seul. ;^ .

X Qw^A tout ^v^Dcment, oes dommages, ei oucun il a souffert, sont personnels i
Mathieu et ne pouvaient donner ouvcrture k h present* action de' la denia^ide-
resse, agissant en sa pr^tendue quulit(5 de tutrioo nuturelle.

' '
.

^^ he d<Jfendeur, a, de plus, produit une defense au fortd en fait ^ I'encontre.de •

" '^
cetie uction, "i

.
tes parties ayant proc^d^ a la preuve, la Cour rcndit le jugement suivant

:

" Confiid^runt que le a^fend^ur remplissait des devoirs publico, et que c<5n-
" '^^

forni^u|,»i 4 I'art. 22 du Cocle de Procedure Civile, il avait droit 4 un avi,
d'un m^is, lequcl ayis ne lui a pas ^t^ dottntf

;

t . /
" Conpid^rant que la demandercise 6»-qualite de tntrioe naturelle 4 son .

fils mjpant reclame «200 qu'cUe pretend lui 6tre due^ pour dommages ca^s^s &
BOR dit fils mineur

; \

" Consjd^rant que la demanderesse ne reclame que des dommages souffcrts
par spii dit fils; . , ^

"
,

'

" Consid^rant qu'elle n'a pas quality comme tutrice naturdk et qu'elle ne
I«»'aitng<rq«eqoinme tutrice dflmentnonm.^ en ju8Uo?..oe qu'elle n'a pas fait-

' Consid^ranfde plus que le d^fendeur a agi ^ans les limites de ses attribu-
tions et qjie le dit\Muthieu oontrevenait 4 I'ordre, en ne se itenant pas comme
ul« dcvait dans la dite ^glise

:

„ ."La Cour renyoie la dite action avec d^pcns, distraits a Messieurs Provost
^ietTurgcon, avooats du d^fendeur."

Cafixte Lehcvf, pour la dtemanderesse.

.Privost & Turgeon, pour le d^fendeoi'-

(j. 0. D.)

Action renvoy^e.

^ CIRCUIT COURT, 1883.

.
MONTREAL, 20tbMAROH, 1883

^ ' ' Coram LoRANOSR, J. ^

TU Corporation ofke County ofHocheKxga^. The Corporation o/tht Vilfage

of C6h St. Antoine.
^"''*

'~^'L1,^„!*J^fL "•"•'» "^-^'y ««tf"«»• *»f the corpomtion of a«^J,„^ ,^ni

l-(

m

I

:i

^<

i- '.'
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Pea CurIXm :—La Corporation du coniui d'llochelagfl jt sa s4iiico di 24

*V.«i^^ttv'/.'nr«*'f- ^^^1' » autorJM}, par resolution ,!• PrcJfet ot le «eo. •tr<5soricr du ooiiilt<

^'X'vi*ii;k,''''^""<'''«'»8" * ffl'™ wn cn.piunt do $1200 pour acquittcr oertainea dipennoHOK At« urgcDtca ct i- Bijincr un billet prouiissoire pour ce niootanl, « «ii moil de dato
ii Olre cscomptd par la Bunrjuo du Pcuplcou par toute autre Banquo. ,

Par uno deuxiiinc r<<Holutioii adopMio ilila miiiue stSanoe, ii fut-dioid^qji'unft
taxe spooialo pyur une soniiu«.jio dovant pas excddor celie do ISOO, (c.-i\-d. lo'

liiontant du dit billet) qui «5tait pour couvrir cortaina mdmoircs do frals 4'avocat.i .

dans des causes jugtJoe con^o la corporation du comttS d'IIocheiaga,„ nurait

'

pr^lev<?o 8ur les municipalitc^s qui composent lo dit comtft d'lloohcloga, sulvant"

^
le role re.opeotif de'chucune do'cus niunrcipalitd*, et que dtV^ quo la dito HOnmu

' serait pcrjuc, d<5p6t en scrait fait a la Banque du Peuplo pour payer le billet en
question.

Parune troisiutne rdaolution, lo prefet et le seor^taire^fr<5wier ftircnt auto-
rle^s ii payer sur ot 4 meine roscompte du dit billet, les creuncas portdos aux
dits ni^-moircs de frais.

^1 A cette uiC'ine sdance, il fut on outre r^SQlusur proposition de M'.x Raymond
Pr<5fontaino ficcoiidd par M. Jeiemie D..DeOTri^quc I'dvaiuation do li munici-
pality do la Cote St. Antoine, (hi d(5fenderes8c) i5tait de un million huit cent
j|uarantc huit mille, neuf cent vin^t-.Jeux piastKcs ($1,848,922).

"

^. Le 4juai suivant, savoir mai 1882, une lettrAurait 6x6 adreswSc par le sec.-

"

trdsorier de la corporation du cointe d'HochelagaVu socrdtaire trdsorior.ie la

'

ddfcnderesse, la mottant en domeure de payer sa proportion dans k; dite sommo"
de $1200.00 bas«5e sur la diu evaluation, savoir la somme de $1^3.00, montant
de la^prdscnte action.

Le 13 septembre dernier 1882, la demauderesse aurait rdsolu de pourauivro
la collection de la proportion due par chacune des municipajites du comtd
d'Hochelaga, dans la dite somme de $1200.00, et avi^ de cette r«>solutionT

aurait dt© donntMe 21 septembre i la ddfenderesse parMetfre adressee ison
eecrdtairjttresorier. • La defendercsse ne seat pas conform^e i cet avis et de 1&

I'institution de la prdsente action,
•i;, , • >

~
'
*

. "

Les moye^ de defense de la defonderesse se reduisent aux suivantH

:

;

,

^*''

i^-.^B
reglement n'a etd passd par le conseil du comtd 'd'Hochelaga ii

I'effet «'{mp(6sor la taxe reclamde
; la rdsolu^jon du €4 dec. 1881 cat nHlIe en

autant que nuUe taxe, ne p>ut etre imposde par voie ele rdsoliJRon.

'

2o. Ddfaut de pokVoii^du Conseil ^.^uscrire ou consenidr ancun billet jro-
<uis«oire. . . , \

'^ \ *»
3i>. Pas d'a'vis doftnd!4 la defebdercsse''de l*H«&olution en question. -

-4o. ^arce qu'aucune repartition i'auraitete ll^ement faite prdalableroent
ni couimuniqudc a la dtStendercsse pi*ilabloment h limpot de la "dite taxe. "

A rar^ui«ent,U.J^^ere3se: a limitd s» defense aux 4,eux propositiong
•uivarites, 6ur4|f.«queJli54%Uep»^

*^^ L'ifiipo^rtjMa d'u^^4sJ^^eut se faire quo par rdglement. 2o.'' Dans
VeSfarcejBilai^fiatf tef^l^eni^r n'a dtd donnd. L'artiolc ^64 ddtermine les

•*t!ijlQiae»t«'(^ sont du rts8orw*^tou9 les cDilscils miwicipaux, its sont indiqUfe

?'f*«..

A. =* =^

/
"... ;,. >p,.,: ,;:...^;..:.,•*^^<t-

"' '.
,
tji^ .\-»'*'f t;- ':"&A- ..

'-K •:-. (<

— '' / ' '-r-

." *>- »» _" q

o.-v.n'.v-
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eiHcui>r couBT, im.

4an» les orticlen 466 et NuivnnU juxqu'Aj-
I'artlcle 48l» (|ui ix^gle Ic inwlo A iiiiplojB

::#.„ \ *

L yl • >V». \ •«•! •» lit*
fcHir pfolevfir Timpot «Br le« bieM <^«tMB«r'»« H*.

cotisablc8 do cl,a,|uo mutiicipuiitd • or octaiJTclo ti« KConnalt xr»utre njttOfi riue I'fe*.*^
celui uu n-deiiicnt.

'
.. •*« viiugo

ur coltii

HI. ABlutu*.

rr'Vt,

celui du n-glt>iiicnt

L'aftiolo^fiO indique quels fiont les pouvoiri qu« lo"conMn peut eicrcer w
voie do rrfwtiulion, et i! csclut I'ljujiot do ia tuie. - '

. : >;

Ti.!fl ponvoirH den coni-'cils niunicipaux Bont determines ct dcfiDis'pnr lo opdo
municipal et no peuvent etic exerc^s quo de la niani^ et duuH lea cdDditioiis
prescriic^ar le code, sous pofnc do nullity. Les tribunaux ont main tcim que

'"

le contrihuablo recherchd err! justice pour des taxes imposdes ten vertu do pro-
ce^jP»fCnr.6-ulitVr<>8 ou ccSDtr.ires nux dispositions du code municipal, pouvait
meine.ttpr.\s pnien.ent.sQ^fi.iro fdevvr de la cond/imnntioiv. On trouvern uo' \
^nrrOt do la cour d'appol, du 4 n.nr. 18T8, qui con.porte quo colui qui » pay4.-

'

;

Une tnxe inipo^^e par un roglement nul, a droi^ d'en e(ro rembourhe,avflnt memo
,

::ijuc fie rf-lcment ^oit d,JcJai«? nul et .,u;il ne eoit tcnu pr^alublement de poursuivre
: Ui ftulUte du rejrlement.

/
**

,
!

Ud coiiwil luuniciprd ne pouvnnt/imposcr-une toxe-autremont quo par rcgia-
IBODt, I'objcqioD de la defcnderes^! seiail bicn princ pour cette partie : mais on
r«5pond que dans Tespf-oe acetiellc/ il s'aKit du conseil du comtiS, quiv avait 4
repartir sur les municipalitt^s qui h composcnt ud« dette commune, et qu'il n'a
fun quo determiner la proportion duo par chncuno d'elles ; en d'autres mots

'

que la rtS«.luti^n en question, no coropor^e pas un'irapot de la taxt>, mais seulo-
''

uientune r<?partition de ]a somme i t^re pajiSe en proportion de^l'ev^luation
de choquc municipalile

;
quo Vimpdl do la Uxa (Stait du repsort du conseil

"

local auqucl .ncombait I'obligatiou de prdlever 1^. UK)ntant de la dite repartition.
Cette proposition, touto plausible qu'elio paraisM de prime !fi*it,*st <!om"

battue par les dispositions m§ra« du code. U conseil de comt^lfi&k issumd-
UDC dette pour I'avantage general du "wmtd, a seul le droit d'^ipowr la tax*
requise pour^n acquitter.le montant, sur toutes les municipality, intdressde*
II transBkey^unecopie du rt\glcmcrtt contcnant I'ini^^t au secdtaire trtisorior de
chaque m*n.cip«lit<5, et ce dernier, pr^ieve la taxe, telle que «l<Stermin^o par le
conseil de/oomte, en la maniire ordinaire. ,

En r.5f<Jrant aux articles 939, 940, 941, 942 ct: suivants, on trouve tout le >
rouoge a su.vrepour cct impot.

.
Toute taxe imposVJc.par un conseil de comt* .^

pour des fins gdn^alcs ou npeciales est prelevdesur toutcs les corporations locale*
'

de C6 comtfe a proportion de la raleur de tons leurs blens impos^bles affect^ au
paiement de ce.t« taxe, (art. 938) ct constitue aie dette payabl*-ar ,ellc au

*

oonsetl.du comtd, d'apr^s les conditions et aux tcrme^/determin^. pallkonseil -
'

'

•
e montant do cette detto est pcr^u dans la mu«icipalitd iocale- conJme taxe

^

tocale bur tous les biens imposables affect^s^Icette taxe, sans qu'il. soil
besqin de faire d'autres riglements oU ordres tk c^et eflfefj I

.'U mode de perception de oettc taxe est indiqud aux articles 954 "efl^vaurs.- "

V 1.8 d^fendcresse est bicn fondle d,dire que la rdsoluti^-**^'^'
rittposition de la taxe. Au reste les termcs mimbs m,
laissent aucup doute A^cet^gard ; ce n'est pas seulement 1

..k

#

^a

-/t

r\

^•"iMoJB^
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'^fi <|0tre im niuDioipaliid* inf Ssal
tter"

t)

^1

i

J

"%

«t.A„tp.„..

'«

J"""'"-* 1"' ^'^mi n<(oe«.i« pour rencontrer de» 'd<Jpeo,e, afir

CO tt riipa t.t on »ora perdue, di. ot .« fur ot & i.e.ure.qu'olle «,,•« collect^
.
Vr en .u d.pos.0 d -la Ba„,uo du People .u credit I LZulZt^

^
d Hochelaga f«ur rcacootrer A «,« dchdanCo lo billet qui'vient d'oiro autori«J "

;
.^econ-^a du con.t^ o'avnit p.. 1^. droit de J<jJer .utrcmeut 1"!

.
rt«loinoot, ot cetto resolution est null*.

)

»
tmam qu« ptr

La domandorosw a pr<Stoudu A I'ar^uroen'i qu'il nV aurait cu lA fl«''.L
/jn.orn.aU.. ,an, in^portanco. attendu quo l.d.re„L^

Sr ru:""^"'*'^''""P''J"'^'~= ct-epr^valuntdolWtlcle etddclaro que nullo objection H la forme fonddo aur lVn.i«,ion do formali,d«Ut
.nip^rauves, n, peut 6tre adn.ise A a^oina d'uoe fnjus.ic; rdcllo; eUe d nZdequ .1 «ou pas«d outre „o„ob«tunt I'abseacq do r6,lel„t. L'arU e 16 doU 6trnterprdtd dan^^a sen, largo

; aiunt Pa jugd I'Ho.. Juge on CbefMeed t dtla oauHo Parent ... La corporation d« la paroi.sao <ie St. Laurent (Q. L. fi p258. vol. 2). C'o.,t duM iWoiation du prejudice causd quo lo tribunal eS* cet ar lelo ot & I'interprdter largement ; niaia lors-
t Tomi wion entaoherait do nullitd lea procddurea'
d'appl quer la loi dans touto aa riguour. Aiqsijti

^i. % -
..

.
ne peut pas y avoir de douto ; le code en ai^siznant &cbaque .onse.1 n.unicipal les pouvoirs qu'il peut exercer 'a indiqui lo «.odo qu'i

^ ,
.60080,1 d^ comtd, ceux qui ineop^beot au eonseil local, de n.eme quo ,,eu" Jir^uvent .tre exe^ds par les deuxJOB co«ditio„sJa n.;^^^^^
«u.vro dans ehaquec»s, et kspuvoira qui pouven't are 0^^^^^^
«a ^r regloment

;
ot malgre qu'il soit du devoir dos cours d'aider A 1Wcudon

^

desordonn^ncos ot des mesures adoptees pa^|«s autori,ds municipK
,

diesdomnt ma.o.enir les corporauons dan, los liuuto, des pouvoi™ qui leu
i,

,

«ont «««'«n^^.cte™pecherqu'ellosno^eeartentdanala p„.„^,gati.^r^^
oj^nanees.^ea regies quo la loi leur a i^posdes pour la prot^tio^ iZ'
tnbuables

^ J a entre la rd:K>lution adoptde pfr un consoil ot un r^^lement

adn^n^tm.on,quouiue dans certains cas. olle comporte des d^peis publiquos
lmponantos;n.a.sMrHquo pour don.or suite A la rdsolutioo, il T^git d'im,^ser'^2^ ,..p„„„g,,,;,^ I'Honnlnrr«onse.U erne ordonnance 7re.st connue quo sous ^ nom<dan^„ot« rdgimo

-
:- ~ -^«'"»'«P''l. «e8t le r^gleuient. On compr^nd faciloment I'u^fetTa ndc(»Bitd

.. \\. "^^ *'*'"* F*''»»'S"*'°°r««»«H»eUe; les contribuablessoraienTu^^^^

'^i

appeld 4 etencire le

qu'il s'agit de fori

attaqu^'cs, ia cou.

veut afi restto I'arCT

Dans I'espdcc nctucll^



XIRO^IT CQURT,' leto.

«t il I'tiirbitrBiM dea oooMiU nunioipuMx ou de lours omptoyds. Ltpablieil^ T!i?MrSi^
N^dn'rtVleimuu qui tmp<)sont una tuz«i o«t- de rigaour, o^ <sette •bsence de

*'*"""'""'&

Yubliti«<» rcnduit lo r^nloiiKjitt s«n» effut.

'

^^wiition^
DiitiH Jo ciu nfltuel, la d<5 Icrtdoru-iso n6 plaint quM la r<<soliitioo en f|p*M)n n'H „y. cW|

jiinmirt (>t6 |)ubli^o fi pioiuulgu^Q et no lui ft nidiiio -pas 4it<S oiMiliiQl
Jo suis d'opirtion sur lo tout, qu'il n'y a pta liuu i\ Tn**^

C. M., ct quo In r«W)luti(»i du 24d^o. 1881, est iiullf,

do bD80 iV uno aotioQ centre In ddlbnderosHo,

Ivo consoil de comtrf devra, pour ao lairo ronibourso

uiunioipiilit<<8 lociilcs qui lo coiupoacnt, proc«<d«)r par l:i va.

^
Cudti Muoicipal pour I'liiipfit de la taxe sur chocuno d'c'ltos.

L'liotton de lu deuiandorcsse eat en oqnHequonce d($bout<So avoe
tecoura. f ?

''•". . »,-•
#: ;

' ' JftSliOB dlsnitaieir

,
Ch(u. A.\ml/jon, for pWtntW.

Duntop & L^man, fot deCvudant. ...
(8. B.) v

'

--

i .-)

. s
,1 t

^ "
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SUPERIOR COURT, 1883.
..

ilONTREAL, 12th FEBRClABt) J883.«

j

Coran* Papikkau, J. •

J'nrKjtnan vs. ^mziis-quaf.,k Robertson, Oppoaont./and />rt/^jaf<?Ae;ContC8taal.

• ." "« /"
, II

'

Held :-Tb«t a repoj* of distribution oaunot »>« conUwtodliftor U hw been dulrhomolMnlM
even by aujBonty of •Judge. '«• ^ j ^"•n^iyv^mh

This wns.a ihl>tion to reject n contestation of the 'report„of distribition pre-
pared nnd filod by the prothonolory und duly honioioguted. ''^''~-"-~

The contestation was Bled several days after the judgment homologating the
report was rendered, and was so 6lcd undfer a special authority granted by
the Hon. Mr, Justice Papineau in ehaiiiber^f;

'

i!l
1 I

11,

The opposai.t Robertron -thejppon moved to reject the contestation- on the
round that it could not be %lly fifed under the circumstances, even by

*atjiority.,ofa judge. _: • '

•

^
: } „ -^-^^

/
The X'ourt granted The uiojion and rojccejd the contestation.

„ .. .„ ' "' '
,
Contestation rejeetedi

i^tf^Ai/ne <{• 5e^Attne, for Robertson, oppsant. /. -' '

Archambault <& ArckamSauH, for'coatestarit. '\
(8. B.). : ^ - \ /
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1

I

SUPKRIOK COURT, 1883.

MOiS'TREAL, 9th MARCH, 1883.

Cor^m LoBANGi^B, J. • <

• No. 989.

^mgmanvB. Pauzi i^t^ml., and Ifobertson, Op^nsmif, and Panffman et at

t
'

. .
'

'i
Pe''^-

'
'-

'

'

HEtD :-Tlmt' the Court mHy, In its .ll.cretion. and when HuHlclent cause 1,"
shown extend'th.delay within which sconrl,, n.ay be gU™ by creditors posterior to a creS^ircull'dinare,K>rt of distribution, for the value of a life rent under ar IBM <• r J^!i. V.-

the delay flxed b, the judK,a«„t homologating the r.^t^i ela,»cd
' ""*'

-•This was a petition by three creditois, whoso ciaiuis w^ezt in rank to that
o^the opposunt who was collocated in the report of distribution, for the value
of a hfe rent under aft. 1914 C. U.. to be allowed to put in seeurity under said
article and m terms of the judgment hoinologatinj? the report

n.7Irr'^'!.''"?°r'°^'"*"'^ ^ ''•' ^-"^ •^""""••y' ^^SS, and a delay of onemonth from that day:was accorded By the judgment for putting in such security
As the petition was only presented on the 5th March, 1883, the petitioners

asked to have the delay extended, on the ground that .he record had been eudeUlM during a eousiJerj^ble part of the month, in connection with proceedings
tending to get nd of the opposant's collocation altogether

Theopposant resisted the application, on the ground mainly that she h»d
obtained a droU ac^uhhj hpse of time, and th^the Court had no authority ta
rextend the delay which was fixed by the judgmen\\
. After consideration, the Court was of opinion that the time could Be
legally extended, and that the circumstances justified au extension of four davs^
delay from the granting of the application, and the petition was accordiniy
granted on those terms, and on the condition tha> the name or names of the
Becunty should be notified to the opposunt at least one day before the expiratioi.
ot the four days delay.

DeBelh/eiii/le d- Bon in, for petitioners.

Bethnne & Bethune, for opposant.

(8.B.)

Petition granted.

SUPERIOR COURT, 1882.

MONTREAL, 30th SEPTEMBER,'l882. .

' Coram PAPlHRAt!, J.

No. 1935.

Giles ts-qual. vs. Jacques.

^
P=«CuBiAM:_Le d^fendeur fait requfite demandant que le demaudeur

^S-quahte fournisse caution >rftca^m «o/t,t, attendu qu'il ne poursuit pas efl
son noD. personnel et que la comia^-nie dont il est le receveur n'a pas de bureaa
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diifFuires dms la Piovinco do Quebec, ni aucun dtablissbment quclconque
quelle n'y fait pas d'affuirca ct qu'elleest iosolvable et en ^tat d«s fiquidation.

Ix!8 parties ODt fait un« preuve «ur COB faitfl.

Ilc8tprouvd que lo demandeur et sa r«inillore.sidonU Montreal, mais c^
dcniondeur ncXBOursuit pas on son noin personnel, et sa r6sidentje, ^- lui, ji'a rien
a faire nvcc la cW car ce n'est pas lui qui aurait a payer lea frais.
Le damandeur^tablit par sa proprc deposition que ia Goinpagnie dont il est

Jo rccoveur n'a plus do bureau principal dans la province d'Ontario. li prouto
auasi qu'il tient un bureau ici & Montreal, sur la rue St. Jean, oil il a les livres et
titres decr«Sanco de la Compagnie, mais il dit en memo temps que cette compa-
gnie n'y fait plus d'affaires d'assurancc. Le bureau de Montreal n'est, de fait,
<|ue pour la collection des crtSanoas, ot Ic demandeur est tenu de faire rapport 4
la Cour de Cliancollerie, dana la Province d'Ontario.

Suppose que Ic ddllndeur obtienncjugcment contre lo demandeur dans la
cause, pour ses frais, 06 pourra-t-il faire exocuter ce jugement?

Sera-ce au bureau que tient le dcma.ideur i Montreal, sur b, livres et titrea
decr^auce de la compgnie? Mais ccs valours ne sont entre les mains du
demandeur que comme offidl^r de la Cour de Chanccllerie et ne peuvent 6tre
eaisis,

'

.
- "^

II faudrait donrproduire sa reclamation devant la Cour de Chanoellerio ea
Ontario. »

• '- '

Lo cautionnement;Hrf.ca/«»» sohi est ordonn^ par la loi, precis<Sment pour
<iviter cet inconvenient .d'aller bors du pays so faire payer des frais par des gens
qui ne rdsidcnLpas ici.

r ©

La requfite du defendeur est accorddo et cautionnemcnt devra etre fourni
«ou8 quinzc jours.

'

p,jA ,- J ^r „ ,. P«5'i'>on for security for costs granted.
f^rf/'mtame d; Major, for pVdintiff.

''
vu.

J*<ignueIo ii; St. Jean, for defendant. -^
8. B.)

, ,.

X COURT OP QUEEN'S BENCH, 1883. .

MONTREAL, 27th JANUARY, 1883. .

Coram Hon. Sir A. A. Dorion, Ch. J., Ramsay, J., Caoss, J., Babt, J.

No. 100. .

THE ME«CHANTS' BANK OP CANADA,

• t-

AND

WHITFIELD,

Appillanth
;

Rkspondekt.
ULD.-mt th« only penalty which the failure to proceed on an appeal to Her Malesty in Her

s
,

Privy. Council for more than rfx months afty aecurity hafSeen given cVnenUII taTte«3(ecntion of the Judgment appealed from
*

' ^
^;m was 1^ motion to have thc„ appeal to Her Majesty in Her Privy Council
dedared abandoned and forfeited, for w,nt of pnMseedings during more than six
months after security was given on the appeal.

Ji^v

J*:m
1 'J? I

IKi
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COURT OP QUEEN'S /^ENCH, 1883.

N*"

P* X

i..nko,r..ad. The Ch„p Jt,8„c. remarked, th.i the only penMty that couldVesuIt from
W.W...,. the fa-lure to proceed on the „ppe„l was that mentioned in Art. 1181 of the

kT.u- n '?T^'
the right to execute the judgment appealed from andthat th,8 Court had frequenily rendered judgment io that senT

'

1 he following was the judgment of the Court :—

• m2nlf^T^""u^
'""""^

."'" P"'''"' ^y'^''' ^•'""^«' respectively on the
.

motion of the appe lun s praying that the Haid r.spou Jcnt be declared to hav

ite^nlll f^
Her Privy Council from tZ

• fl^^?^ '"*'"'"""'•-* °"'''° 23rd day of Soptembor. 18^^

as mS^ : r ^'™"k'.^'
'''"^ '' '"^ '''"^*' "" '''° ^^^'^ ^«y of Marl

^uri SflnTi "'!'"*' °P'*"' *" "^-^ ^'i'^'y '^' •«'•* '^OPO'-J""' saveSr r ' ^f' ^'^^''^' '"•^^"•^^"•"-J to be deprived (.lecklyoC

m ? !^ -K 'I 'T^°"'' P'""^'^"'^'^ '''*' ^''•J ™°»0". «»d on the wholemtur^^dehberauqn bein^M.adj doth rejoct the said motion with cost.,.- .

Abl^tt <& O,., for appellants.
^"''"" '^'''''""^

'

B.^ Z. Faradis, for recpondcnt.

(8. B.) •

, ,;^- :

V

\

K

^ COURT OP QUEEN'S BEXCH, 1883. "

MONTREAL', 25th JA>fUARY, 1883.

Coram Hon. Sir A. A^ DoaioN, Ch. J., Mpmk, J., RAMaAr,J., Tessier; J.,

Babt, J.

j/ ' Vi. ^
\o. 475. '. '-

i, . * BIDDEIiL KT At.,

Aua

,
EVANS,

AND

\ Appcllah

HANNANktal.,

until judgment be rendered oh proceedh.gB Instituted In the Court below bjO^
petitioners, provded due diligence be used In the prosecution of such proceeding

On the petition of said petitioners, the Court rendered the following jude-
ment :

—

o j e
.

' "Th6 Court* * * considering that the pefttioners have shown that they
had instituted in the Superior Court an action to recover the sums of money in
dispute in this cause, to which action the appellants and the respondent have
been made parties

;

"Considering thpt the claim o'f the petitioners, appears to Rave been made in
good faith, and that uny-judgmcnt in the present cause could not be available to
either of the parties until a decision on the claim made by tiie sa'rd petitioners
DO O&u

I

.
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tesult from

1181 of the
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98IEB, J.,

ONBRS.

tppcsl, ther
le in appeal

low by th»

ediiiga.

ingjudg-

that they

money in

ent have

made in

ailabte to

etitiooers

pnrticiiiii tbe present cause nnil th.t th/^ j- .

^"'"^ " lDt«TODlDg

may have to the monies which form the subicot of tl e nnn»2 T- • ? ^^

i&6«/-<,«tt .f Co., for petitioners.
Petition allowed.

Gnciishielth <t Co., for apfeWaata. •

il/t/m««<c/- if- Co., for respondent ^•

SUPERIOR COURT, 1883.

-' MOiVTRBAL, 24th MARCH, 1883.

. Cbrnm Jktte, J.

.
No. 146.

*

,

Sirme. rt »(r ». /-jA^,, 4 /Vmer, C«r,tor;Op|H>«,„. . .

tlie interdict prior to hi. actual interdloUoT ";***;f^? "<>"«? «d .IgiUflflaUoiw on
2o. That wh™ the change of »<a<tM of» party to a init «ni.—

- wa, of exeenWon agalLt him hare coiSLen<»l .a!,h TZf^X.*^*^ Proceeding, by
. rtanding «neh change of.*/o,^.

'°"^«°««'' •"'"' P'oceedlnl. nuy continue, notwiUh

• This was an opposition to the iale of the defendant's »eal propertv whl«h .under sei.ure at the sait of th^ pJaintift bv the onr^t^llu^ll'
7"'' ''"

had been interdicted for cause of in«nUv aft«r 7 ' ^^
.^'^*'"^'"'*' "^^ •

onthe ground (;„,..a«a)vJtrdL^^^^^ ^IZ^Z^t
"^

'""'I!'

'

time (he seizure wa. made, and aoiuallv confinedSf^.^V"""*" ^^
Asylnm, where he wu served wkh^!^LT^ftJ^?i?'' " *'"' LongPoinr

that th seizure wa. nX'^!.:SlrS^^^^t! «^'a"'sale could take place on the defendant.
'«»^-; -^"x* th«t at tU efents no

At the argumen^^«a«rftn, for the opposant. cited Art q-« f *u n- ^»\
.nd4Carr^,p.l33. Ques. 218a A^TZklToh t ?" ^'J^

^"^^
'

D'Estimanville vs. Tousaignant 1 L R%7 1'
. £: ' P'"""*' "»'«<*

0.0, Art. 546 Code of ilTpL^'^"^ flX^f^t" i^Ji"and 6 Laurent, No. 317. - ' ' *^' ^'Pt p. 175,

The following was the judgmenl of the Court-
^

- '

"I^ Cour * * * Con«*Jraut que U dem«der««e cr«.uoid„ da dd(Snde«r
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. \

par jugemcnt en d..te .ru 16 de novembre 1881, pour une «omu.o do $10300
a fait saisir 20 inin l.fiS-> «.. ->-/„...:».. i.. i:. • .

' '

Mor

\

Sjmen et vir

ran r;-
* '"""

, 2f
;I">n^l-882. c. exeoutioH d« dit j»-ouie„t, l«, i„.,ucui,lo8 ddoriu

^'^v^Zii. "" ^';'"''''' ';"•''"' •>« •"•'"'i^' en.ccttc c.uhc ct le. a fait «»„onccr en vonte pour l«
26 du mois d'aoflt .uivrnf. .nui^, quo ropposunt, non,u.e lo 2 du dit mois
daofif cun.tcur au d^fcndcur son fils, i„tcrdit pour dd.ncnce, a dontcstd la
loR«ht<5 do cette soisic ct par son opposition prtfduite lo 10 du niCmo'^Js ondcmnnde

1 annulation
;
attundu que lorsquVlle/c^.e pra.iqueo lo dofendeuf^Uaii

aljcri<5 pt en demencc ct intcrno com.uo tel/u I'asilc do ia'Lon.'uo Pointe et
que par suite: ' /

n ,

lo. Telle saisie no pouvait Otro faite le^^emont avant qu'un curateur efit 6t6
non.n.e au dit dOfvndour, et 2o toutes l<i.s siuM.ificatious faitos au dit dofcndcur
CD cct etat etaient ille^'ales ct nulles^roppo«a,jt ayant, a Taudition, abandonne
les autres uioyons pur lui invoquousi)

Considerant que la denmndercje a contests cettc opposition et a soutonu la
legalite do la ditc saisie ct en dofiiandc Ic niainticu

;

Considcrant qu'en droit ri^,p„cit(;de Tinterdit no eommcnccqu'a compter
do la senteace d'interdictU et quo jusquc lu Pindividu, memo en dtat de
demcuce, rcste vis-a-vis M tiers a la tete de son patriniolnc ct en CAnsorvc la
gcstion, et quo ces tier/n'ayant pa8 quality pour provoquer so; interdiction ne
peuvcnt s'adresser o^^t lui pour toutes signiacations qui los intoressont, pour
J cxercice et la c .o«6rvution do leurs droits contre lui

;
-^

Consid^ranfyrti outre, que lo cl.angen.eut dans I'etat d'unc partie qui nc^^ pro-
duitquapr^,ue les procedures pour I'cxdcution du jugcuient contre elic ont
6l6 coMiimfcc^s, nc j-cut unctejr I'cxdcution de cc ju.neiucnt

;

Conjwderant que daus Tegece I'intcrdiction du ddfeodeur n'a 6t6 proDOttcde
«^nngtcmps aprt^s la saisie et a la veille de la vente annoncde, ct qu'en cons^-

B toutQ la procedure faite\ur la ditc saisie et dont I'opposant ^s-qualite se
plaint (5tait reguliore et legale ; \ "

.'

^ V»les articles 327 et 334 du \dfe .Civil et 546 du Code dc Procedure
Civile

;

• \
Alaintient la^con testation de la deman^rcsso et renvoie et ddboutc I'oppositiqD

du dit opposant es-qualite avec'd^ns, dJsiraits & Maitres Bethune &BethuDe
avocats et procureurs de la oon^estante."

''

o-l

,

-* Opposition dismissed.
Jiefhune li' Bethnne, for fhintiSe. ~ .

"'

Lonnigir & Jimiuliv, for opposant.

(8. B.) _"'' '

qu<)

meni

«'.,

77-
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MOKTREAL, 18th JL'.NE, 1883.

Coram LoBANnER, J.

No. 1312.

, Ihil vs. McSh'iue.

. t«a of,ariy.„io„, Ik f,^2 * '

""'^.'''"r^
to Mp,,tr,aJ; „> arrive there I.Ur.n, „/,.,..

Tho facts of the case, as disclosed in the declaration, are as follows- The
'

cfendant through his a«ent David Sha^, agreed with he plaim ff owne« of

'^urivoU.erett "T"'"' '^'^' '"'' ""'^ Proceed to Montreal, to

'^ nTw=^„l r'Tu^?'"^"'^"''''^^ 1879, and thereaYter«,nrogulalymd w.th all dispatch, I'otween Montreal and London, to be diLtchedfmm

terer,uptofirsrOctobcr. 1879, which steamers shall notexceedfive tobosuo-

" r so nT r !f .^
"^ ''''" *'•" mailing of each steamer from Mod re..,

;;

.h... t^rewiU. proceed to London, L .::^:^:Z;:.;-:1::::::'^^
^

''^J^z.:::::::::''^^'
«« „rriv^^,thesaid freighter i^^i:

cc^r.^::: t!f^ ""T' r""
'"' °'^"'* «hipped,'the usual clause con.ccrnmg the care to be given to the same, and tho ri.sks and nerils^of tho ^o, iL '

emurn^ the penalty in caseofnon-porformanceofthrconC^^^^^

The plaintiffs allege that in accordance with the said contract the steamerCervin proceeded to Moqtreal. where she arrived on the I8th Mav 879 fitX ^

^ Sshl f; "« ".Ti*^"
P'^^^^^'y "*'*'^«^ "-"^"" ^" agent' the'^'^Diivid Shaw, on the first of the same month, that the said Vessel was on hir way to

#

>

r^ :
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iiMi
y Montreal; that on her arrivnl at Montreal, the dt'fcnflimt wnf .ilw notifioil of

Aiv8liaiie. hor rcu(lino88 to receive tlic c;ir>:(), but tliat he'rcfuxed to iicquipwc in xuoli nontl-

- cation; that on the 22riJor23r(l Juysoftho Hainemontli (Muy, 1879) ihfl defuo-

dant, owing to hi9,?iiitl refuHnl, was proteftcd that tlio cattle spaces on tlio Mid
•^ veiwel would be let at tlio best rntcH then obtaiiiablf, and that ho would bo held

rcBponsible for any loss which the Haid vessel and the plaintiffs niis^ht sustain in
' consequence of his refusal to cjirry out the said charter party ; but that, notwitli-

standinj; such prottsf, the dclendant having jKiraistcd in his refusal to load the

vessel, Jiho plaintiffs were compelled to sock for another cargo, which thoy suc-

cooded to have on tho 28th day of M ly, and out of which they only ro.iliscd

the sum of £1052 sterling, whilst,' had the defendant supplied her with the

cargo as agreed by the charter party, thoy would liavc received the sum of

£1770 sterling; and they now cluiui the difference between those two sums
under said charter party.

The defendant admits the charter party, but pleads, Ist. That when it was

signed, it was agreed that the same would become void and of nr> ell';ct in

tho event of American cattle being proljibitodfrom beinj; imported into

Canada, or in the event of the Privy Council in Knj-I.ind jmissIiii; an order

' - 'pdtting into force the Contagious Di.-caaes (animals) Act of the yeur 1878 as

regards cattle coming from the United States, requiring them to bis sliiUi;lil<ifcd

*
on their arrival in England, or in the event of any restriction being J)lij|8«jd by -

law upon shipment of cattle; that by order in council passed at Ottawa rit^^hc

6th May, 1879, and renewed,on 4th day of Juno of the same year, Ibr tlfe

period of six months, the importation or introduction in the Provinces of Quehiec,''

Nova Scotia, New Brunswick and Prince Edward Island of cattle coming

from the United States was prohibited ; that on the 10th day of Feljruary of thft,

same year, by an order of Her Majesty the Queen in Council, tlio provivions of

the said (Pontagious Diseases (animals) Act of 1878 were made applicible to

the American cattle on or after the 3rd day of March following ; that by reason

of the premises, and by law, the defendant was afier.the said respective order in

Council relieved of said charter party. By a second plea the defendant says that

owing to said orders in council, of the passing of which the plaintiffs were

aware, he was prevented hy force majenre to carry out the provisions of said /\
|

charter party, having been unable to procure the necessary cattle for the wants

of the trade for the purpose of which he ha'd chartered the said vessel, and

claims that owing to said prevention or force majeure the plaintiffs have no

right of action. «

Tiie defendant has made no evidence of the agreement disclosed in the first

plea ; and as to the second, not only the plea oiforce riiajeure, under the cir-

cumstances of tjlie case, could not be sustainable in law, but it has been proved

by David Shaw, the agent abo#mentioned,andby John Price, a witness heard

on the. part of the d6feirdant, tha^ the ezporjtation of American cattle to Eng*

land, from the port of Montrea^ «^ made as/uaaal during the season of naviga-

tion of that year.
. ^'^^iMr- if'^''-''*^-

3rd. The defencbnr lil^M^j^^ea- ihiX under the proTisiona of the orden
_ in Council above mebtioned, it was brdered that the shipment of eattle from

/.
.--5^
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______^ ^^®

Caoadian porti», and tho Inndlnffof form^n .„:
7~^ ~"

'—

—

^jeot .0 .he condition .hat l JZ'lZl' [l

''"" ^•^•''' ""'«'«' ^°

i^ioh they wcro b«i„K «, loojedjrj no. ^ihin 7 '"'•"""''''' ""^ ^on.
.hen. onboard, had on board « iml elr.od f

"^'1''''' ^^'^^ ^^'^^^

America
;
and .hat by reason o. HTh

' T "'" '^' ^'^'^ ^tatea of

^;ndi„,i„orc,t BritL, w^idt^^X '^ird71:r r'-' " -
Canadian por., on board any vcsaol which h/l .

^^°"'""' '*' ""J' ««''«'

h«d on board American oaftio
"

e«t 1^ "^ 7 '"" ' ''° "-"tha previounly,

t».eHaid vc«elCervin had had o„ boa d"a ^^7 tr"""'^
"-'

within the three .uootha previous to her arr vl * ^ " ^^'"'"°"" ^'"''
18.h Mny, 1879, and that in conluoo- "r " .'

^'' <"• Montreal, on the

were t„capocita.,d f,o™ reoei ^gT t^a d Tf : -J"
'" ^'^""•'''

'"^^ P'-"
port of .Montreal to export or land^the sa»e ip oLTr -T'"'"

""^ ""'° '" ^''»

ia)F-.iblo for the defendant to ca ry on h , . .
'"" '

""^ '^'' " »»•=*"""«

became terminated and at an end. ^ '""^ '"^'•"°' ''"'«''''
»'J^ »''« f«ct,

evi2;:or:.:rr::y;';:,:r;^^^^ ««b.«„eiated by any
loaded With cattle in the'^ort of M^1!^ the 4t^r™" ?"'" ''" ''^°"

-eX;r:;irthSri^s- j"i ^r-^- -''

-^tttr::rs--5V^
navigation 1879, and the o.berT«V:otri^;\l''r*"*' "' »»•« <>Fni«g of
according to the cu,t6m of the porrof Mont' *. ? f' '^ '^ ^ ^ 'ouded
at intervals of one week, the one'Tief1 otl

' T i"*

'"''"'' """''''"" '-<^««»

first ofOctobdr of the s^me year rhattrir;"'^
'" '^ *'°"*'''"^ ""'iJ 'ho

plaintiffs' ^«,„er« in the po.fof iwe^t ^^^^^^^^ " '" 7'"' ''''''' «'' ">«

areasooabletime. was a condition p,^St 1 thlT"";-'
of navigation, within

binding on the said plaintiff, whLhTot Lt r^^.S't P'''*^' ""'J^ '^^^^^^

•0 throw up the charter • til the1 l^
^^^^"^^ tj^efendant had a right

on the first'of May, veLil^m LXr^^^^^^^^^^^^^^
^e% 1 B79,open'ed

Montmil
; that Ibe remel Cerrin h..! . '' "'"*' '» ">• PO" of

*f..d»». i. ™.ki„g .|„^^2nt ..fill " '""• """^ »f *•

The plaintiffs answer this plea hv M,i„„ !. . u
have been made between the defendlTd ^K

""*"''' ""angemonts m.y
*hich he had chartered, uch arTanl^^^^^

"'*'^^ *'"^«'''- ^«»«^
party in this case, whici contarnf^01 "" "''"'"^^'"' ''"» »•"« "'•^'te'

tare of the vessel, nor of her «rival 1^1 J^T "/« '^' '^'*'' "'^''^ ^^P''^
having under said contract to sTw th . fl^ •^°"*'^'' ** "'^ ^««»
Montreal between the o|.ning navL "orThT' T'' " " ** ""^^ «
general, referring to the usuaf tia,e ofS if ^e

"""^ f"""T '"«"* "«*
•ue 01 arrival of the BpriDg fleet of vessels of the

IIhII

VK.

'.vv

^.
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VII
uniu cbiM M the Oervln ; tlint the irrital of iiald fennol on (he 18tli of Muy took
place wiiliin roo«onablH nn<l ii«ual linio after Jho oponing of iinvi^iilioi), nml io

•oconlance with tlio torum aqj iiioaning of nnUl ch.nrter porty
; imd the plaiutiSi

«lniiii Ihot luoh tonus do not ooniitituto o ceiidUinn prmodont to tho contract,

lut only a utipuhttiou, the dod pcrforunnoo of which in duo time, sirould only

rc«uh in a cliiiu f-r dainaj^oii; th.it tlio dufotidant not havini? ai«kod any
duningCH, nor offiTod l.y hin p|oii towmpcnoato tho claim of the-piiiintitrii by any
damagea resulting from the HuiJ delay, the aaid plea was no defence to the

action.

The fir»t f|uoxtion, then, to bo examined in whether the terms \|«cd in the charter

png^ in thii etinc, as to the <U'parturo.nnd nrrivnl of the steamer Ccrvin, nro

Bueh as to be con«idercd a condition prcccdont to the contract, for if a conJi-

tion precedent, the pliintiff, iu ciso of non-fulttUment of luoh eondilion, would
have no olaiui under tin; charter party, whilst if it is only to be considoied as aft

agreement to arrivo'iu iMontreul, in a reasonable time, the nonfulflllmont of sucK
agreement would only give right to damageii.

We have %st to look to tho phartor party to see if any sjuiciflc time jiis been

ineBtioncd for the arrival of tho vessels. The reading of it shows that there ij

none, neither for her departure nor for her anival ; it is only stiitod that the

vessel will sari, with afl convenient speed, to arrive iu Montreal between the

ojieying of tho navigation.

WUat are we to understand by tliose terms, which are vague and indefinite,

.and whftt ure the principles of law to bo applied when no specific time is fixed?

Tho charter party has been made and signed in England, and we have to

look to the law of that country, m it haslbcen held in the ease of Moore aiiJ

Harris, p. 147, vol. 2, Quebec Law Koportal. After a careful examination orTJiT

on both sides, I oome to the conclusion

those to be-fipplied to tlio case : An

The general rule is, that unless the

O'lqtraet, goes to the whole root and

is not to be considered a condition

^brcaehl of which the party may bo

numerous authorities which have been cited (

that the foljowijig rules and principles are

.intention, Way^ Abbott, on the Law of Merchant Shipping, .pages 187, 189,

to make any particular stipululinn a condition preciudent should be clearly

and unamMguously exprc.s.sed IK 200.

iion-pcrfprmance alleged in breach of tho

cnnsidcratiou of it, the ooy^enant brok^ia

precedent, but a distinct covenant, for tho

compensated in damages.

The author says at p\pe 207 : It seems to result from the final judgment
in the case of Bonn and Durness, and from the julgmeuts in other oases to which

it refers, that where stipulations as to timo and place are couched in language

of pliant and elastic character, such as to admit extensions according to oircuui-

etances and discretion, withoufc^departing from tho purpose of the contract, they

.
ar« not to be considered as coniEUtions precedent.

In the case of MacAndrews vk Chappell, in 1 Law Reports, Common Pleas,

p. 643, it was decided that the clause in- a charter party that the shipshodld,

.^ith all convenient speed, proceed to a port, and there receive a certain cargo,

•mas a stipulation, and . not a condition precedent, and tho delay afforded no
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juMiflcftHon for tl.« fVoi,?hlor r«fti,i„« to loaj . o.n«, but .h«» n ^TT

purtL would U, dcf/aL
"""™^'' *""^ " '"••«« "'""'^' «''«''"»«

AmoDgst tho cutoa cited by the nrbinHfr r fl»,i >i . .t

Hill, reported i,. 43 Law Jo r„ n . » '" "'" °»"<">f ""'l«on and

•io-'.'ii'i not frustrate her LTj '"'"""" """^""^ •^«' "harteror'H iotoi..

.0 tl.; depart re of the 171 hi tT T^ '" - ''" "''""^ P"'^' »«

a.o -« i. rea.o„abL w';:h":efrre :ir;J:zT
"" ''''" " '"^" •-"

..-hip .houid ti: i:;l:i;;;c^ ;r"x,:i:::yr"^"^r"^^
'^"^

and .hould then ..il. with first favorub id j T. " ^T^^''
"' ^"'^"'

not Hmlod direot fro n lii... ,„ l T u
'

*'"^^°'
'« ^ »«-'8ii,outh, thoHbip had

ba.-of> rt 3!! :f\ * "'^»"«»"^ ^«^ ^-J put uuncccssarily to Oonen-bn^'ofi. " was pretended that tho coutraet was void Ln«l uu .'J^'^^T?
«

I»mof opinion that this eo.eDant to-sail wUhrL. f ^
'""borough said;

mm, was not a condition prceedenT 'nd h« .^o d '^T'"?'"''
"^ ^"'"

•he e:.rgo. must pay the stipdated froiZ t! o. fT! T^ """^P'^*^

hi*cro«s octioffor aorrs hi J T '^^^ ''' "" '^'^'•«««J""* "'"«t bring

•^pjaiDtiff.
^ '

^' ""^ '•*'« •"ff-'-«'i fr«'« the default of tho

^^:'^:ZTui rb '

^""" ^ "''^ '•^ "''^•''' - -^^^ - or before .

'with all on i^t si o^wi::
"'"' '^^^^

only an agreeZnt ^ '

" * '-^'""^'^ '''"^^"' '"''''* *" **

tb^in::^;rtil^:;:f»i?'' - .il contracbylrter p„ty. wber.

.noe on h Irrnf .1
*

. T' '* " "** ^«'^°~ *« « ««»io» for perfori '

See Maclachland'8 Law ofHtferchant Shipping, «„„« 364 370 IT„l

11*11

\.
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.VcMuMM.

Applying th« above prindplen lo the faotii of (h« OMt, what 9r> %« Riui ? \j^,

Tliat ihoro U oo apeoiflo time DkoiI id tlie ehnrtor pnrlj for tho /InpArturn of the

veaael Corvia, nor for her anri?al in the 4>ort of hvr deatinttiop^ 2nd. Tlut tlie

vortla uied are vagtie and ambiguoua, and do not poaiwaa that . oertaintjr aad-

clearnoM which ia required to oonntitute, a^ Abbott mtjn, a oondiliflfh preoodont

to tliu contrnct, and niUHt only b«) taken to liioah that Hie arrival of the

Tcaac-I wna to be at auoh time aa renaonable with reference to the adventure.'

Then, if wo oonijdor tho nature of the advcnttti;o in thiaoaao in oonneciion witfi

tho darigora of navigation at the l\nnl of itii oponinji; ii^ thia oounffy, the unoer-

taintj na <o the tinio of tho opening itaolf, it Ik euay tcr giro to tho worda

Itttieftn the ojMning of nuvignlion, uaed^ in the charter parly, their proper

tueaning.
,

Tho vcanel Cervin arrived in the port of Montreal on th^ l^th of May, and

' it is protended by the defendant that ahe could baVis arrived at the beginniog of

the month ; that the aeaaon of navigation for the year ISfi opened on the

^^'at of May ; that tho torma "between opening of navigation'^ moan the opening

of navigation, and the veaael ahould have beea in the pprt at Icaat during the

firat week of May. •
"^^ T .

Oo the one hand, the defendant plaima that the atipulution aa to tho time of

arrival in the charter party was a condition precedent, and that owin'g to noo-

fulfillment of that condition in the deUy, the contract became null. On the

other hand, he allo^a to the terma uied a certain cla8Uoity,*and admita that

though the navigation opened on tho firat of May, otill the condition would have

been coipplied with, if tho vessel had arrived during tho following aii dnys. If

it were allowed to the defendant to put hia own construction to the meaning of

the terms used in the charter party^ surely the plaiirtiff
^
would be entitled to

' the same right, and would give a different one. Then is it natural to supposo thit

they ever intended to make a condition precedent to their contract, of « stipula-

ition upon which they do not agree ? -

But the defendant says the words between the opening of navipalion mean

the sixth duy after the opening, and Ifio plaintiff averK ihat the Cervin having

arrived in the porC on the 18th of May oame in a reaHonable tiiAe. Who shall

decide between the (w» ? If we look to our code, article 2426, we rend tbai

when there ia no specific time fixed) the delay must be reasonable and according

to the cireamatancea and nsage. We niust then refbr tb the evidence in the case

as to usage, and if we are to believe Mr. Shaw, i^and there is no reason, not to

believe him,) he has acted aa agent for both parties in England, made and

aigned the contract himMlf, and auppoaed to^now the meaning of the terms of

the charter party; and, idoreover, bis testimony has in no way been contradicted.

What does Mr. Shaw say when ha ia qaeationed aa to the meaning of the terms ,

Iwtween the opening of navigation ? Hia answer ia, it OMans that the Teaael should

liave arrived within the first half i)f May.

The Cervin arrived in the Harttor at 1 p.m. on the I8th of May, and the

defen^nt had l{^n notified, in aflcordance with the oharter party, of her

^parture on the fint of May. Am I to declare now that beeanae aha bad not
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* •

,.rrt»«J on th. IJch lh« oh.rU,r p«rty m.HitW ,|.el«r.d ;»«.,|.,.;iy „.,|| ? I .u
1.01 think ,tl.»t (ho law nor (h« circu.n.l.„c.n, „r il,„ «„.. ,o„|a ^,.„,„,, ,.,,^ ,

no Iflod joHr <„a„..K„r vcrbullj .o,„e two „.„n,|^ „po th-.t I woul.l nor «,ul,l

' " r r rf "7 ;.''V'""r'>«'"'"^'"J
fro,n>o„,4l.; ••^*'''»'»'i"" A«r, p„^,d

, Kr.K «n I. «"•"-..he ^.ve,i.ion of our (;„„..aL (.N„.r,.„.c«, .i„-„,Li«„
'«. «'-;^— '-». I. .1 «.mn,cd for In Chicago to |o,..l .haV.e .r. c bj

- In U«,d...n ,K,r,«, I. I. |.np«„ib|„ f,r n.. to curry out thn c«n,r,.ct ,«.*, wi jlpu Tl... k-ucr wrfV mni «,.d received « ft-w dny. only hefbn, tho b,H,„i„„ of
n«v.K«t.on. 8.nco that ^m« the dcfon.lant.h.H ,h..w„ in noway thut h« h.{dtercd-humind .„ thi« .rcpeot. Far from thut, Mr. Sh„^ .«,„, H.at .fter

^ humj5 rooc. vcl on tire lirnt of M«y a no.ico^th.t tho ve...l wa, on i;e;'w«y to thn
ror of MontrenI y^ d«fo„dnntfcr.i.tcd in hi« refusal to crry out thocontraor

. Jl t I. rue, ifH the d.ft.nd..nt chiiu.. (t to bo. thut he had in tho port of Mont-
"

real cattle rcudy^ro b.^ .hippc-d, and which he .aya were ^higH on the ll.h ofMuy, by another vc^cfl, how i. it that ho gave tho plaintiffH nJ njJtice of that f-ct^
at 11.0 time, nor ,or«Kl any protoat on them ? 1 c..nn.*t help l„,||„,i..K thut tie
defendant at the time, relied n»oro on tho fact, which ho hua pLdcd in ,ho fi.!t
and the accond pica, thtin on hia laat oni. The def.ndat^t thought at ..no tin»e
tl.«t,..w.ng .0 the prohibition jiut nlK.flh>ipor)..tion of American -cattle, ho couM
bo relieved of hia contract, and .wurnfld tho plaintiffs in conaoqnenco. It haVi,«
turned out aubaoquently lll.ar tjii, prohibition did not intorrJpt that tr.dc, the

-defendant aaw^th«t his cij'S^jrai groundlc«, on thi. point, an'd he rc«,rted aa ameana^r getting freed ffom hi. contract, toj^alaat plea. It wa.taicumbcnt'jipo*
the defendant, if h, had had any intention to carry t^tfna^ontract. to wltbdraw
111) letter flfjofuaal which he had aont on tho 19.hH,f April; and if, ln4oalitr
thcveaacl had to be in tho ptfrt of Montreal m. the sixth of May, »a ,h;

I wt"'.'?T'
'' "*"" ^' '''"' "'«"^.»"»»ftQiifi«d on >he flrat. of May that

Nhe had left Newcastle for Montreal, to proteat against J.uoh a late departurT 'a, !* -

wTtH impossible that she could arrive here in so short a delay.' He did not thiok it
mlvisubie to do it then or at any subsequent period,- nor did^he complain at .5,
tune of the delay in tfec arryral of the said ves^-it is only when the action
was taken that he ruaed this lost" objection, bf which the plaintiff, had never >

been informed before.. • . "
The defendant not having profestiid on the first of Maj, when he received a»

already stated, the notification of the dopartuA of the vessel for Montreal haT
by the fact, recognized that she had sailed with that convenient speed ai
mentioned in the charter piVty, so as to arrive within a reasonable time at the
opening of navigation. Granting tho necessary allowance, owing to the speed
of vessels of that class, the perils of the sea at that time of the year in oj»i-

^^

navigation, it is natural to believe thiit the Btatement of the witness Shaw^
correct. V 7"

In a case of a similar description against the present defendant, wh;> had beeik
'

• ' 7 „
.
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sued by M.M. Thomas HendorsoD nnd other proprietors (|f tlie steamer

£i^luhu])c, ouo of the five vessels chartered by said deteudunt, under a charter

party exactly similar to Ihe one in this case, his Honor Mr. Justice Johnson has

rulc4 that the said vcssq) ii^mblehope having arrived in the port of Montreal oo

the fifth of June, hodj arrived iri sufficient time according to the meaning and

intent of the parties.

On the whole, I am of opinion tliat the plea of the defendant must bo dismissed,

und the plaintiff is entitled to his judgment according to^videuce. -

Abbott, To it ti' Abbotts, for plaintiffs.

Kerr i(- Carter, for defendant. • '

**

(J. K.)
'

-." : . _^ >__

COURT OF QUEEN'S BEN'CH, 1883.

/ * MONTREAL, 20th JA^UART, 1883.

Coram Sir A. A. Dorion, C. J., Monk, J., Ramsav, J., Cross, J.

' •

'

No. 298.
,

LA FONDERIE DE JOLIETTE,^

. . {Plainliff.s in Court below,)

, Appbllahts;

n

LA CIE. D'ASSURANCE DE STADACONA CONTRB^E FEU ET SUR LA VIE,

{V^endanta in Court below,)

- "
" "

'

,
Rkspondints.

Held:—That where afleraSre the insure^ notided the company of other inanrances upon the

game property, and the agent of the cempany thereupon lurnished the* insured with a

printed form upon which to malce a flaim fi>r loss, and appointed valuatorg to value the

same, and submitted the estimation of the damage caused by the lire to the arbitration

of peri>on8 named by themselres and the insured, the' company thereby aoknowiedged

the exintence and validity of their policy as a valid and binding contract, and waived

any and all objections which they might otherwise have urged founded on the want of

notice of the other insurances effected in other companies.

OjLthe 23rd ofJanuary, 1877, the'defendants issued ,a policy of assurance in

favor ofthe plaintiffs for $2000, against loss by .fire, covering buildings, machinery.

a%d manufactured stock. ^^

The fourth condition of the policy provided that persons insuung should

gi^e notice of all insurances already effected, or thereafter to be effected,

by them upon the same property, and should have an endorsement made

upon their p^ljfiy of <(uch other assurance, and, unless such notice should have

been giveli,°t|iltt the assured shouM have no right to any benefit under the policy.

.,v§fe the 23th ofJuneM877, the defendants, having met irith great losses, sent^

tIiProil<{tring telegraphic l(jlispatch to their agent

:

\>
I' " 28tli June, 1877.

" By telegraph fro^ Quebec.

'^ To P. fe. MoCoNyiLLi.

**No- new business And no renewals to be taken. Notify pplloyboldera
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/'^
wi.i.p».uro lUKcn to meet all outstanding: claims in full '^ .loitS.

" B\- order. .
LaCompain**

dispatch, a^d he consequently asaured eUewhoro : viz in the V,.,M. I !
the 3rd of July I'or «2nnn »;»». »i i ,

/'^•' '" '"" ^"'th Biiii.sh, on

J^cConvilll On' 5T0 'july t! S^ '"/"."f
""""

"'^"V^-*
Joliettc the following le.tL

^' «""^"«»-y»JJ'-e«««'i to i.s ^., ,,

••'p.E.McCoNvaLE,E«Q. ''^•'"'^^«^W^^^«^'^'
^*'' J"'^:. '8^7.

' 28th ji^''/^~I:Zllrr'""""''!? ^^^-dingn.ytcle.ran.o^tl.e

.eurnt.tiLuLi:rn^:::i:,;^:^-^
the telegram expresf^lv leaves tho f!...« «p i •

""°''"«<^ premium rip

of existing losses.
"*» reptig nnmcdi|g^ after^ettlcment /:

,-.
.

" ' \ .'"Yimrs truly, '\ • < .

'

V
"'-,'

,

•
"

"C«AWP0RDLf||)i8Ar', ^

geoe-al ,«,i,„g „f u,. ,h.„hoiai,8 h»s been c.li«l ,br U,e ISih J^T .""k'J
..II be Bubmitted . ...te„.„, „f ^ company .ffl'd,h„'' ".""1 /
.«nn,i.g„r.nnll,ol»ingnpdta.».d.„/dJiL> 1»-"»" <*/

,."»;;;:^:r:rdtr:inrrdt::'':'.-r»'- "

quite solvent."
airectors, as the company is

"•Bytelegraphfrom'Quebec, 9July, 1877. / .

"" "''

oa^wLn'or'nT.;*"'
°°'" '"*"^«--»»^ » u..«..d,„„i„„ f„

"Bye^der,
'

'^
'^ ; - 1 f^- LiNDSAT, decretory."

"IV>P.E. MCCONV...K, Esq., Agent. ^ "
Q"--' ^%J«'y> l^^^.

•

uut.1 further notice, allow no,unearned premium for cancellation of policies.
~ 'By order,' • .

'

'
' Cbawford Lindsay.'

'*' *

^ thatl . 'IT'
"',*''' 'P^""' "'^''""S to-day, decideJTor the present to annul *'

!!*"L 5fT'"'" °° "-^""^"^ PoHoies, and leave it optional with parties to
-con ttnue witlKus, oMe-inattredsewherg. — -

-

—

«
I
would add, that ifyou have proiled any party payment of unearned pre-
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ooiitre le Kiu
•et aur la Vic.

'ie^"h'*i'*
»"'«"> at any definite duy, you have exoecded instruotio.ii!i as per our telegram

iin.i of 2'3tl> JuQC, and the coisipany cannot make good ^uoh pruiuise on your part.

d'Aasiiraiicf " YourH truly, /

" ^EO. J. VYKf., .Gentnil Malinger."

A circular of the 20th July contains tlVe foUowmg passage :
" The company

intend to returi^ (after losses are paid/) the unearned premium due t>D the

policies surrendered and cancelled only/ up to tlw dale of this la^t tc)eg^am (of

the lOtli July), desiring generally to hold existing contracts until expiry,

4)€ins in a position to do this."

The respondents never returned to/the appellants any portion of tRe unearned

^premium. / '

On tli^ 25th January the appellants' establishment was destroyed by fire,

^^

The agent of the Stadaeona at Joliette immediately sent the following tcfc

gram to the general manager :-

" JoLjETTE, 25th January, 1878. ,\

"Joliette foundry burned this morning at fourn.nt« Shareholders called on me

to cstaUish damages. Nothing had been settled with the company last summer. \i

'

Answer. /

" P. E. McCONVILLE."

The ireneral manager, Mr. Pyke, replied immediately : ," ^^JJll send our inspector

to investigate. Will loss be total? what other companies on risk ? Answer.

"G.J.Ptkb."

The agent replied the same day :
" Loss ubout four.thousand, average. North -

British and Citizend have same risk as you."

On the 26th of January McGonville telegraphed again to the manager

:

*' Mr. Brazier is here to represent the North British and Citizens Insurance ^1

' Company in the foundry affair, and wants to know when your inspector will be

/here. . Answer."

The manager,, Mr. Pyke, answered the same day :
" I hope by Tuesday or

"Wednesday next." "^ '

On the 29th January the insp^tor of t^e respondents did go to Joliette, and

-{)rocecded, with a Valuator named by the appellants, to appraise tlie Io.ss.

Besides this, the inspector on the same day, 29.th January, 1879, signed, in the

tinine of the company, on one of its blank forms, anagreem<ent with the appellants,

represented by their president, by which they each named an arbitrator and

amiable compositeur, v0n power to choose a third, to value the amount of loss

;

the decision of the arbitrators to be final and binding under a penalty of $500. .

The two arbitrators chosen proceeded to make the valuation, and signed an

award ; subsequently the respondents refused to pay the award, upon the ground

.of violation of the 4th Condition of the policy, referring to aidditional assurapoe,

The judgment of the Superior Cotirt is as follows :

—

"Oonsid^rant que par 1 application faite par ^rit par la demandbresse le

23 Janvier 1878, aux fins d'obtenir de la d^fenderesse en cette cause la police

Jait la base de raotion en cette cause, la demanderease a requisjd>M»rftBSejgtuL jpBqi]

«ne assurance de la d^fenderesse pour la aomme de 92,000 aux termca et con-L
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i

' ^^-^

,

,
'

'LaCompiSgnl*

du cont^tdWrauce iutervcnu e..tre la d^fendele et d^^^^^^^^^

•^•"••^•-

Cons.d<Jrant que le. couditions .Scritesau dos de la poll^ nar lad^fcnderesse eu faveur de la demanderesBc en co„for.«i,6 u la dXnnH r'^/ !
auiqueiles il est .pabiulement rtWre daus et DrrTr«^ .^^^
toires pour la deiiaa^Ideresse

^

'^ '" ^"'- P'T' ^"»«»» «Wiga-

de la due police d'assurance, dtaieat que les personnes gJass.reTdrZ

^
"tJonsidtfrantque pendant quela'dite police etait encote ea force et lon<»itemps avant I'.ncendie ..ll^gu^ par la. dca.andcresse, savoir. ve™' le toUj,u.llet e vingt-trois aoftt 1877. la den,anderes«, a effectu^ avelTeuiauI^^™p^es^a«, savoir: la « North British and MercantnJ^^rScompany et a Citizens Insurance and Investment Company," deux autrea

Se"\^Su'^^^Ty"''
""'^"* ^•"''' '* demanderesse a forfait aux conditions-de la due police d'assurance, k de ce moment perdu tout droit d aucun Sfice •

^»
vertu desa dite police, et partant tout recoup qu'il pouvait oupZaitl!

ZtrrTV- '""^ ''""^" P^" '- '''»«-4s l«i resultrd; nnxsend e des difes bfit.sses et aut«s choses aiusi assurees

;

*

Ddboute la dite action de la demanderesse avec d^pens, distraits etc" ^

TArs/;"^''^.^"""*''"^'""
'"'""** at the Stadacona and the Citizen^'T*e Stadacojta, having suflFered heavy losses, contemplated the possStTof

It McConvmv, r '^
t'""^"

'*^'"''^' ''' '^ ?'*»*••'« of shareholders held

BriS. r r.. !,%V^'*'
'"'^*»"''* »""'""*^f >"«»"»<'« with the Nor^h -'

Br t.sh, ^^hich they d.d. but afterwards were informed by McConville pursuant

yisks. They gave no written or other fortoal notice to the Stadacona of tha

-<'• .. •

^poliey-oiUh»^tada«oft»-was-mi8laid.
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£_
^ JoSett!* -^ fire occurred'; the Stiulncona sent an inspector to enquire concerning th»

X»colSpiu{iii«
'"'*' II® signed a submissiqp to experts. Tiio Im was estimated and by t^ho^ *

)f
*

|

d'AMjiraiioe Foundry apportioned among the three comranies. The StudnfOna did not

•tsnrlaVii^ repudiute while all this was bcinc dono, but ultimately refused to pay because

of the iitsuratice with the ^orth British without notioo to fhem.

I think the notice was insufficient. Was tiicobjoction waived, is the only ques-

^-- tioD. I lean to the belief that it was; if so, tliu jud;j;ment should bo reversed,

and the Foundry should recover. The Stadaconn Company committed the first

?:' wrong by inducing the Foundry to re-insure. i

Rasihay, J.,;.^-This was an action for contribution on losa by fire. Res-

pondents pieced that in contravention of the conditions of the policy there was
' double insurance. It was also 'pleaded that there jwas an abiindonmcnt of

the policy by mutual consent. It is said that this second plea was dismissed on
demurrer, and that from that judgment there w.'i8 no appca)\

There is a speeiul answer to the first plea, un<Jer which it was proved that the

company respondents was on the verge of insolvency owing to great losses, and
that this company lelegraphed to its agent on the 28th June, 1877, to th*4©llow-

ing cficct:

" To P. E. McCoNViLLE, • '

" No new business and no renewals to be taken. Jfotify' policyholders. tO'

,

'

" insure elsewhere, and the unearned premium will be returned hereafter. Stepr
" are.taken. to meet all outstanding claims in full.

' « , "By order,
' " Grawpobd Lindsay."

That thereupon the company appellants called a meeting of its board of

direction ond ogreed to re-jnsure with the North British. The agent of the

respondents was a shareholder of the company appellant.*, and was present at the '

meeting of the directors, in what capacity it does not clearly appear. He did

f
not, however, notify the company before the fire.' The appellants re-iusured on

the 3rd July, but gave no further notice to respondents tilt after the fire ih^.,

January. From the 5th of July forward till the 20th the company respondents

despatched no less than six messages and letters to their agent explaining, vary-

ing, and finally abandoning, their telegram of the 28th June. In fact, they

declined to carry out their promise to return the unearned premium, but they

definitely agreed to leave it to the option of the insured to cancel the obligation

^. , of the company to insure, nliile the insurer was to hold the unearned premium
as long as it was convenient to do so. Naturally this state of facts disproves

"""the allegations of the second plea whether it was dismissed on demurrer or not.

The first question that prpsents itself is this, whether, under these circum-

stances, the appellants were obliged to give notice undeif pain of nuljityof the

policy. t

The object of the stipulation as to notice is to prevent fraud, and to servj*

as a means of allowing the company to sec that the loss is properly distributed.

There can be no question of fraud when it is at thest^ggestion of the company that

tho re-insonnrerTnilfei^lsjse, nor, under the circumstances contemplated at, the
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tiiuo the re-irraurauoo was effooted coiihl ilu.r» u^ Ti
~ "'•'

both p:.rties-ty«.i„t,..ndcJ thaUhoZ 11itjw '^- ^^ '°

fj^'^"^' ^^^

with rcspou-lents But it is nr^ -T '"--'"""'"J/^^IJ cancel tho insuranoo

to cancel tho ounce i.^Xe:'i"?: "l'
""

^''^'r^^'^"
«''^^'' P-Ue-

.on.,ote. n. eo.pan,.te - -0 be

pa>- buck the unearned prciuil^u, Now aftnr H.„
'
""^"['"ds that it would not

,Ui ..,.„0.t.,ioc.»,„,-i.„„„„, ;„J Tl,c Standard „°Z°.,7,q5T°"

L«rV.i.bi„T.l„7n: """"'--""^ '» Ei" ".U» of do^bl.

.n agon,, ,1,2ltdW H. TT-"^
'""""""' ""•»"'''°'» -SnJ to »„d

"""*"'">'««» WJ 10 a WMver in cverv system of law

Agrieultura/lnsurance Co ilw held thr '' ^™''' ^"^ '"'^ ^'•"''«^'»

n Grant, Ch. Rep. 418
»''''* go'ng.nto proofs of loss was waiver,

--Thegeneral principle is that iny act acknowledging tho validitv ^Ftha •

^

ance after double U.suraoce is known is waiver 3Ia1 372 tI /^ •'".'"""

found in Agnel de I'assuranco 147 TTnil
^' ^^^^

f
''^ «''"° P"nciple is

beany reasonable doubt^ to tic princil on"VT" f
'"'' ''''™ "^'«' °«"''*

» stipulation beof theeB^eeof tC7! .

''"^ver is founded. Unless

party-in whoseL it rstpuued It w " "^^^^^ '" "''"^'^ ^ the

that the ^^^?^y^^^:::i^A:;:^i^^r''''' ^"^^^
warned him to make no admission, »ZT TZ- '

^'" '^''**'"'^ »»»d

was not liable tL '""f
**."'' ""'^ *« ''O discreet, as perhaps the companyri CbefoX'cn^^V^rtf

"^^^
*'"^ ''' ''™p-^ ^-

«othi„,eJofan;^m;jr::nriV;t :^"^ ^"*'^- ^''^ -^"'^•^

'I am to reverseon both considerations.
.m following are the co/mrf<f«,nb of the judgment in appeal •-

LaFoiidMU'
io .rolisttft

lid
I>A Compagnttt
<l'Ait8unuio«
ooutra Ut Feu.
«t»iir laVlib

-r-

,~upoa^thfr fogfft
4he said Fonderie de Joliettei

Iry, buildings, forge, machinery and Vt^kS
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JA Fonderle
de Jolletle

•kid

" Considertng that among other conditioiisof the assurance ofibotod b; said^

policy, was the couJitiori that |)orson8 in)>ufing Whh the suid Qouipnny rcspoo-

^•AMUrtuiie" dents should give notice of ull otiicr insuruiiccs effected on the same proporty, and

etBur*iii"^e" should oause a meniot-anduin thereof to be endorsed on the policy, in which cast

\ the company respondents should not be responsible for more than their propor-

tioniito share of any loss or damuire that might be suffered, and unless such

notice were given the assured should derive no benefit in virtue of said policy
;

" Considering that the appellants effected an additional insurance for 82000 on

the some property withxthe Citizens Insurance Co., which existed concurrently ^

with the insurance under the said policy, so issued by the respondents, whereof

- the respondents had duo notice, and the existence whereof was in fact acknow-

ledged by their policy
j

" Considering that at the instance of the respondents, the appellants, on the 6th

July, 1877, eff<;cted a further insurance to the amount of 8'JOOO for one year

on the same property with the North British and Mercantile Insurance Company,

intended >to replace th| insurance with the res|ioiidents, on the understanding

that the then unearned part of respondents' premium should be returned to the

apn^kiits, which the resjwndents several times afterwards, more particularly oo

the 6lh, tJth, lOth and 20th diys ol July, 1^77, refused to do, and thv; uj,,,Jlant8

in consequence adhered to and coiitinued to hold the policy effected with the

^ 8;ud North British und Mi re. utile Insurance Coiupmy as an indep. r * * and ,

additional insurance

;

" Considering that n fire occurred on the morning of the 25th January, 1878,

whereby the uaid foundry, laildiug, forge, machinery and stock of the said

(' Fonderie de Joliette " were destroyed, tcilho damage and loss of the appellants

of 86,3 1 2.53, for the/ appellant's proportion of which the present action has beea

instituted ; ^ y •

V Considering that the respondents have in effect pleaded to the present notion

that they received no notice ef said insuruhcd so effected with tlie said North

3ritish and Mercantile Insurance Company us required by -the above recited

conditi<fn of their policy, and that in consequence the appellants had forfeited

all benefit thereunder
J

"Considering that o.u t'lc occurrence "bf said fire the respondents were duly

notified thereof by tljo appellants, and of the existence of the said two othe'r

insurances with the Mid Citizens Insufwife Company and said North British

and Mercantile Insurance Coiijpany respectively, and said appellants made and

' furni:=hcd their claim upon the respondents 'm due course and .with due diligence,

for which purpose the appellants furnished claim paper, the forms used for their

own office, and requested the afj[)pcllants in making their claim to deduct the

i proportion for which the other two companies would be responsible, and did

also, by a submissiou to the arbitration ofpersons named by themselves and the

appellants, submit the estimation of the damaure caused by fire, and joined in

havin<» the samp estimated and ascertained, and by such means, and otherwise,

acknowled<>ed the existence and validity of their said policy as a valid and bind-

Tng contract, and waived any and immjeCttOffTWrilBh Ihdjf mtghl nave Olhcrwi8e~T
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«rged founded on the want of notice of the insurance effected under the other '- »'o"J.ri.i

IT ir,L"'^'"""V^"*
"^ "'^ ^'"^ ^"'''^ *"*^ ^'""^-'^ I"™"«oe Com- "'" rr**

ZnJ ^T"*l M
"'" ""'''° *" •"""'*' K""*^ '" ^l-^ "PP^"""'" the propor- 't^Z'rlS^*

r„lT!r »
^ ,""" *^ '"'*"" '^^ •^•^''' "'•''''> P™P«'^>" ThTappellan.;

<!on8entcd to reduce to the Bum of $1,400; -
yr' ^

"And considering that in the judgmeit rendered by theguperior Court & '
' .

I o7""
•"';

°.

' '"' ^^""'"'"' '"'"• '»'"'' » *"-' *»•« Court hero dot^^ *

ZT' *"";
i!"*^

""' "•'"'" ""' ""'** J'^^g™*"*' ""'1 proceeding to .render thejudgn.e„t wh.ch the said Superior Court ought to have'endered doth eondema
^

•
the respondents to pay auJ satisfy to the appellants the auni of $1,400 with

^ x

rc:'r:e?:/''"'^"'7^'
i878,da.of servieeof theactl;^?^:;;^

-costs as well in this Court as in the said Superior Court,"

p , - « , Judgment revenwd.^"gnuelo d> St. Je,tn, for npp^lhntf

^JM Charbonneuu, Trudel d- L'nnothe, rot tOBpoadtntn.

tbuRT OF QUEEN'S BENCH. 1883. ^^^

I
MONTREAL, 25th JANUARV, 1883. ^

^ Coram JfoNK, J., Ramsay J,. Testier. J., Cross. J., and Babt, J.

;

'

Z^''- No. H.

/
^^9^'^'^ ""*• <J'>hn Dwyer alias JfcGuire. .

^'"'~'^>^Ji:^^^^:^^'':'^''>''f^ .eco„a™.rr..geoftt.eprt.c.erwh«e

«ven ve.™ bI^Ih,!.!!:
."•* f"^"""*' *" P""* ""« «•»*"«« »' the flnt wife durin.

^
The case came up on the following Reserved Case :-

I On an indictment for bigamy.

'•blfl8S'"'iIi"T";!?"2"'^"""'^^'^"''''
(Crown side), 23rd Decern-

in.tnT A
'", "1" """"' '""' P''"'*' "' A^'"'*'". «° *he 22nd Decemberinstant, and resulted in the conviction of the prisoner.

Toll. K ^T" .^''"'!.'^ """ ^''^ '""riage., the first to Mary Brophy, at St.

?id Diitrt'To:'
^^^^^^^^^ '" ''^^' -^ *»»« --*^ .t'^Ilumefto

w itin^un tm h
"' *;

'^''*'' '''^"™^' '•• ^'^«' ""'^ that^ first wife

Zk nTi ^ T -""^i!?!?!-- «t St. Columban, where the marriage' in 1855

etht' a„ nt tT ''' ''""7 '''' '^" «»°" «* «*"• SeKolastiTue abouteight years ago. There was no other proofof the presence or absence ofeither-of the parties in the intcrv.-,] between the two marriages

^iJ'^V„t,^:°:;.l"'!r?r °''?^"^' ^''° ^°"»-«' ^^ ^h. prisoner asked the

r»-:.

f:'i.

1-.

't'y

- y^lut^U.«-evidence was insufflefetit, because^^^ir
There was no evidence to show how long the prisoner and his first wife
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«^h.. had lived togolhor .. man and wife, after their marriage, or, in ftiot, that Ihey
•^""^..V^J'^httd ever 80 lived ;nBd ^ ,

na» wy
Mcouire.

" 2. There was do evidence that the prisoner Itncw,- ot the time of his seeond
morriage, thot his first wife was living.

" On the first foint, the Court charged that the marriagfe was complete by the
marriage ceremony, and^lid not require oonHummnticm, and it was not incum-
bent on the Crown to pr&vo the presence of tho first wife with the prisoner.

" On the wond point, the charge was that the continuous absonco of tho first
wife during seven years immediately preceding the second marriago not b«in"
proved, It was not incumbent on the Crown to prove the prisoner's knowlcdJ
that the first wife was living. *s;.

" Tho Court also added that under tho above cirounistanoos, it was incum-
bent on tho prisoner to show that he had made rcj.soiiable inquiries.

" In tho firnt marriago he used tho name of •' Dwyer^' and in tho second, the
/ name of " 3IcGuiro ;

" but his identity was dearly established.

/ "At the prisoner's request, the' case was reserved for the consideration of
/. «heCo.urtofQuccn'8Bcnch, sitting at Montreal.

'

" WM. McDOUGALL, J. S. C."
RAMSAY, J. This is a reservea case from the District of Aylmcr. Thq

prisoner was convicted of bigamy. The two marriages were proved, tho first to

, .

mty Brophy at St. Columbun, in the District of Terrebonue, in 1865, tho
second to Marie Flcury at Allumetta Island, in the District of 0.»t«^,wa, in 1878.
It was also proved that the first wife was Hying at the time of Ib^ sfcond mar-
riage, at St. Cplumban, where the marriage of 1865 took pfcce. ",.

Tho Court charged the jury : lst_" That the marrjdge. wnajcdn.plcte by the-
morringe eeremony, and did not require consummation; wjd that it was not
incumbent on the Crown to prove the presence of the trst wife with the
prisoner." 2nd—" That the continuou.? absence of the first wife during seven

\.J|"'' Jttniediately preceding the second marriage not being proved, it was not
\nicumbcnt on tho Croviu to prove the prisoner's knowledge that the first wjfc

^ living. The Court also added that under th<S ahovTc circumstances it was
indi^mbent on th(? prisoner to show that he had made reasonable inquiries."

I bke it that tho Court in effect held, that the marriage being established,
it was for the pri.coner to show the absence of seven years ; that this absence not
being prov^, there wii^ no question'of the prisoner's ignorance:' At the argu-
ment it waslcontended that tK(! absence of the prisoner from his wife was the
prefiumptiori of the law, and that the Crown should prove^prwencc. In support
of this novelWetension we were referred to the case of Begina v. Jleatott, (3 F..

& P., p. 81
9|

where it was contended that Mr. Justice Wightman had held
•that the proolf of presence was on the Crown, Ad tliat this holding had been
maintained by tho Court of Crown Cases Reserved iu Reg. v. Ourgerwen.
(LM., 1 C.C.R.' p. 1.) On reference to tho case of Ileaton it will be*een that
Mr. Justice Wightman did not hold that the proof of presence was on thet

.
CrowD . la that cape there was evidence that th« buabnn.1 r»nly «t,nyn.l ^jth hi>

i
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4he noru :
'^

""J'" ':"r''
*'" P"'-"""'- "'« -"'^ ..ot bl expected ZoI^......V;w,«

h!1 r
7.''^'°\^'«'<^»"i?all returDs the fact tl,«t abHcnco was not proved Itherefore thiuk that tho oonvictiou .hould b. miotuioed.

^ ^'
•

rt/ . ,. ^ ,
Conviction maintained.-

/^/m.«^, ^. CJor the Crown.
Foriin, for the |irifl )aer "^

(J.K.)

^
COUIir OP QUEEXg BKXCII, 1882.

SIONTRKAt, 24th MARCH, 188i.

€^M« D^,o.. C. J.. iu„,,v. J., T.S.ISU. J., Caos.. J., Bab.. J,

No. 321.

JA.ME.S UAVLIS IT AL.,
r

(Di/mJani$ in Court below,) .„

^- ^^ : AnmLANrfj

'

,

V* 0- ^^- SrA.\TOX Ea dDAL.,

' f (^lc»1*ti^ in Court below,)

,
.^^ ,r MoKeand had uo rlgl.t to collect the rrnL-,MM

''«'»»^-»«™t'>r wa,« bad, bee.

^, rights thau he. McKeand had
' '* "">"«'"«<>' """M I'aro uo grpj

The facts are as foUpws • / ,

I. «,.. „.,<, No. I27S, .to j>,ai„.iff, 0. W. S<.„u,., wA, on .:

1880, .ppoioM «equ«lrato, of MoKeaod'* proper.,, No 175

^ w...r„.j, .01^ .^„,, ,,;,— ^^^ ,„^ ,__^^^^^^ /„K,.rr"

• • *.

.



I

204 COURT QP QUKBN8 BteNOR, 18fl2.

nnylli
•lul

81411Uin.

McKwnd was proprietor of the property in qamfion, under deed of 81«*
December, 1874, from A. B. Stewart, ..»iKnee of Bojlln, reglntered the 20th of
."li^Mi, 1879, «tid bjr which McKeand reoeived the property tubjeot to a\l
hypothecary oluiiii!! existing upon it.

Hy lea»e before Liuhthell, N. I».,itbe 12.h February, 1877. registered .he
-Cth af Novembop, 1877, McKeand loued the preminc. in question to the firm
olJomt. Bayli. & Son, compowd of Jani.H B.iyli. nnd bis w.n Suinud M
B«yli., for 6 yeari from the l«tbf Aloy, 1877, for an auiiual rental of flOOO
and taxea, payiible quarterly.

This Icaiie and the regiHtrtttiofl thereof were never cancelled.
Under these circuiiwtoncoi. the plttintiff(ro«ponJeDt), as bein^ To'sted by virtue

of hw oppftin.nient as Hequohtrator, in the rij^htH of suid MeKoand, under aaid
fea«e .Msuod on the 7th of October, 1880, a mUie gag,ri4 in the |,unds of Jun.o,
ilayitt tnd Son, the lessees, for the sua. of 13250.00, being for rent of aaid
prt!Hii8C8frou» the Ist of May, 1877, up to the 1st of August, 1880.

Defendants pk'udcd two difhiKt au fond m ilmit,{j which they in effect
alleged that respondent, in his alleged quality ofHequostrutor, hud no right in law
tu collect the renU or demand the rcwi-siou df the l<Miso, or bring or maintain,
this action.

They further plead.-d that th«y wore Indebted neither to respondent in his
said qu .Irty.nor to McKoand,%ccau8e that on the ^th of November, 1878 by
deed of sale before Ligh.hall, K P., McKeand sold tbe said premise, to Ju'mea
Uaylis for one dollar, and other causes, subject to the leases of said premises
with subrogation 6f all his rights in all rents due or to become due.

That McKeand never poesessed the property <iH/morfomt« I. - '

That no rent was due at the time of the soliUre.

The respondent answered specially, that he Was appointed sequestrator during
the pendency of the said hypothecary action againat .»lcK"iand, No. 1278.

That by an interventhrt fyled in said cuu^e by James Baylis before the
appointment of the respondentia sequestrator, he.allegcd, as he and the defen-
dants dp by aaid plea to this aetion, that he and not JklcKeand ia the proprietor
of said land and premises, and having without avail opposed'the appointment ot
the suid sequestrator, prayed by his interve'^tion that said Jamea Baylis alone
be declared to bo Jhe owner of said property, and alooe entitled to^llcCt the
rents thereof. .

^

Kespondent further answered that the pretended sale and transfer deed, of date
the 8th of November, 1878, set up by the appellants, was only registered after
the institution of said hypothecary action No, 1278, and had by )awno effeot as
against theright of the respondent so appointed as sequestrator in said hypothecary,
action, to administer said property and collect the rents and revenues thefeof.

Defcifdants answered in law to respondent's answer to defendants' third plea,
that all the allegations thereof relating to the proceedings in the hypothecary
action No. 1278, wherein respondent woa appointed sequestrator, and to the inter-
vention of James Ba^j^is, w»re illegal and irrelevant, and-^hould have beea eefc
forth in tbe resporident's, plaintiff's, declaration. ^
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MuntniL.

Robert,on, Q.C, for d«fend,nU. Although defendant, oonnot urge lh« llle-
ga uy of the appointment of md plaintiff ««;HM|u«trntor, or .hew that li w«.
not n.«d. upon .ny .ufficlent oou««, .nd pho„ld not h.vo bocn m.de, JnMmueh
6. the judgment gr«nting the order ho. nrit l)eoo Mpponled fn,m, yet they .r.
tnt, led .0 urge .h.t the .etion nnd conduct of the pl.intiff under /ueh .pLnt-men mu.t .tnc.ly conform to the roquiren.enti of Uw «pp|y i„g to .ueh Jp^im.
n.e„t .„dhi.dute.«.Iimi,«lbyl.w. when hi. .ppointmcnt doe, not cTnfcr
^peoi.1 power, to tl.o* lm,K«cd upon . guardian or j,r,ident .dmini.truU.r

; andh.t h.. .dH,t.o„«l power, eitend no further thnh .re re<,^ired for the connew...

~
-IuThrrl.il'

P'"P"'^. 8""
Z'*" /» <'»""K«. "d they refer to the following

A. to .ppcintmcnt and power, of .oqueatrator. {niqueitrt,judicidirt,)
- Troplong on Sd.juc.tro, No.. 293, 295.

" Lnurent, Principe, de Droit Civil, Li». 27, No., 177, 183

"
Zuchariro, Droit Civil Frnncai., Verbo S6,ue.tre, No! 740.

" Sircy, Codes annotrf., Vorbo S^fjUMfre, No. 19 14.

' .'.'

f
''"^'

S^'f"*"''
f^"*^™'. Verb.. Sd.,ue.tre, p. 191, u'rrtU referred to therefn.

S.rcy, Table 06n<$rule, p. 101, No. 26, reference to an .rrCt of Cour d»
Bruiclle., of 11 Nov., 1819, C. N. 6-2.

" Aliw, C. C. P.larticle. 8J6 ct .uiv., C. C. art. 1823 and 1824. -••
Undor the«, authoritie. and the law gaverning the dutie. and obligation, of ..

'

.J
judicial ,ique,tre, wu. the action, a. brought to rewind the le...o and to eject th»
defendant, from the premiw., a legal and prudent use of hi. power, under hi.,
appointment, or neoe..ary to protect the right, of the parties ?
The right by law given to annul a lease and to eject a tenant is given to »

proprietor or ka«or a. a .pecial con«,rvation of hi. right., and not to .. guardi'a,*
.

or «dmi„,«,r.(!or, and if Huch power could be eterciwd by him, it could onlv beon special cau.e «hown in the action, such as an absence ptsufficient security oran immediate dahger of loss to the parties. .

A ll S l"*
.''"" " "°*'''"« °^ ^''^ ''''"* '''*^'"'' """J «'«» if the ««noantdemanded by the action had been due, it will bo seen on reference to the

pjoci»-verhal that there is five times that amount «5i.ed, where then i.. the neces-
sity of such action, eved if he had thi power to exercise it? The sequestrator
ioth„TO„tter.is not named to represent the proprietor or lewor, and entitled^
,0 the exercise of all their legal privileges, but only to represent creditors wW
". ordinary can* are not entitled to the right, given to the proprietorship .„d,

«„I!;*/"?"''*\*^"°*'*
'*"'* ^ ^" "^ •''«' »'"' • •«l"e«traW has no.

authority alone either to annul or to make or to revive lease., but that thia^

«r JT T" !'"' J"'"* •"*'«" ^-^ "^-^-t of all the parties interested, and
he arret rfK.ve oitod goes so far a^to declare that the sequestrator has no power

slZ r '"J T}''''''*
'*"'«• «"<«"«» *"»«> by one of the parties interested

ago nst the will of the other, and that too in a ease where there was litigatioaM to right of property, and not the mere conservatory right of a creditor
exercised at the last moment on revenues renlJH hffora my drmnnj «.

:>if

;* (I
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QUEEN'S BKNCir, 1882. '

" L« 4«w<"»4«Br, *^iu««(>e iibiiitii^ p«r jiiKim^iii ,|i» rHonorabk^fuRfl Tor-
r#j»w i*„ veriu U'un juKwnioiit i\iluf|*M)utoiro 6n (fc|«« i'A de Juillat IH80, fCmir

pwwwtot ^s»ft«.ion de» bioii^ tl'AyilyHij MoKo.m.l ot I*-* .KJihioittrer, |)our»uii

m itfmi*e\in lifi rwsouvroiiienl dtsUii aouniie do tfS'IiO pour Ion lo)fer» rfohun ju«.

,qtt'Ml p^«oftt, 1^ eu mtu dWi ^il ooimomti U RJ d« «fricr.l877, (ar
.MeKo.«<^ Miip ^'^^•ndcMra dcviiiitl Lighthall, \v.|*«ir« Publjo, |Htur tii aiiii A
compter du lei md 1877, li raiwiildu »1080 i-ar ann^« payable* pur quaritcr,
outre Im t»xt>)|.

«, , \

L'uollon o^t uoooiiipn«ri<Jo do «ai*i«lj{tgorlo ot do dumanda en rdniliation oloii

Aviclioii do bail. \

hen di<f'eiideurii pluidcnt ptr une ddrflnw on droit quo lo doiua'nd^r en aa qua-
Y[ti do ««?quci(tro n'o piia pouvoir dviliro r<^»iillor un bail dula nuturo du bull on
qucKtioo, ft quo la KSniliation fut lu but prinoipl do Hon aotion pendant quo U
deutuiido du Inyer n'oat qu'iino d<>nianda Moonduiro i-t aubiildiairc.

Pur udo HocOri^o- drflliixo on droit lea ddPondctlra a'attuquon', pour la riiim.n

donndv dana aa promidro d<iron«o on droit, 4 cotto partio doTaotioii qui doni tudu

la rixilidtion, pnroo quo U-lle dcninndo d6piiaae lo pouvoii'olMgutf pur lui qui
u'oMi quo lo pouvoir d'aduiiniHtrcr ct de oolkctcr Iom loyora.

Pur u»3o plaldoycr loa diq'ondeura, oiant d'obord la r^gularlid et la \6f»Vo6
de III noniinution du deniandeur coiunie srfquoatre, et la RufSxance do aon p«»u-

voir |.oUr porter I'uotion pur lui priho, diacnt qu'ila ne doivent piwf ou demandcur
ni & iMcKeund to loyor loolnm^.

Fuillite de Jamoa Boylis, un dea ddfoodeura l« R aoQf 1874 ; nomination
de Stewart oommo ajndio a cctto fuillite ; 14 d^o«fl|llo, 1874, acto do oompoai-

tioD ot discharge entre Bajiia et soa crianciera & fflion do 20o dans la t, piija-

bleaii 6, 12, et 18 moia, pur billets endoB.«<S8 pnrMoKeand, aveo convention que
la proprirftd du fuilli serait rdtroot'ddo ou it, MoKeund ou 4 toule autre porsonno
indiqiido par Baylis ct McKoand { conflrniution pur la Cour de cot aote iH In

demunde subH(<qutnte de Bitylia ; cession le 31 ddoouibre 1874, par Stewart 4

MeKcund dc tons Jca bions du fiuilli ot R[.4cjaleuicnt do rimuicublo en question

a. JjarlHror^ dea liypothiques ct privilt<gos distant »ur I'immouble.

. LcH ddt'ttj^rs al%ueut que McKoimd n'u ou ceitc cession do la propridt«$

que pour tunltu^uror lo paicnicnt dos biliota do cotiipoaiiion.

Que plus tard, lo ff novonibrc 18T8, par acta do vcnte dcvant LiKhthall,

Kcand u Vendu cet ininicuble au ddfendcur Bayliarnour 91, et lea uutree'

8id<Srfitionfl>npnc6e8 a Tucte.
™

Cctto' vente fut fuite & la charge par racqu^reur James Bojlls d'entl

lea bank qui avaitl^t^ faitn do lu propri^t^ en queation, ct avec I'avantago d'en

peroevoir leii ^¥?K ^iBt acto a ^t^ enregistr4.

Que McK^jateWavjItit jamais pbsst^d^ la propri^td en question, antmo damini,

mais MulcmeiRk(^HlJl%. iS<>v^i^ ^ I'esV^stttion de la composition, et que lui-

ii8ttiait»l^iicto dOjjJ875, etavait fait leSd'avril un aote

niuia (icuiuuei^ «
mSmo 6tait toin^j]

d'atermoienient

ubB^quemmeut

11-8 qui A\i\ avaiont doun£ d^harge confiruide

Uu 30 DcllKbfir, 1878.

;?
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^i. rd.iliutio,/<lu ban n>H fluc'la -."dotioh ^6 oe dn)H, et o'est la loi qui -doOno

I
oe«« sanctwn cgqwe oelui qui iw>io p4» .idvi^nt sou bail

'

Qufi ledc».auJe"ur «U «.i., daus se.. doflp^iona, la demande en rtsili.tion

^

arant la demande dtt paieinent de 1,i .«i«^„o, „e change rlen i k nature do cctte
^.^<!eni»jide qui n est qi^e la eonsA^ucnoo^db li seeohde.

Les deux ddfeuses eh droit sout ran voy^cs oom.no miil fonddes.

Q«anta.u radrito do la demande meme, eUfi ^8t fondde sur un bail acccptd
.p«r les ddlcndoura do McKeand lorsquo le JK>it do propridtd 6tuit en jcn non.

;

«lle e«tfu,te par un sdr^ucstre n6n.n.t< darn une demande hypothdoair^oontra-
dictoirement aveo James Baylis I'un des ddfeuacurs, et cclui do qui il« Vautori^«nt pour pretendre que co n'cst plus i titre de locataires de McKeand qu'iU
joui.s8ent de la propridfd, mais a titre do locataires de James Baylis. NtHhiulc .

ment
1 action hypothdcaire, mais la nomination mfime du ^dquostre, q^i est un

•ncdantdecette potion, est autdrioure A I'enregistrement du titre en vertu
«luquel, Ics ddfendeurs pr^tcndent que leur locatour nouveau serail proprid-

Ils prdtcndent avoir payd James Baylis^taais rien r^ prouvo que les r.Quspar cu« produits aieut et6 donuds avant ^in^titution de oette action

.

Le8 defcndeurs soutionnentquece n'est pas par une rdponse 4 lour plaidoyermais bien par la demande mSwe quo le demandeur aurait da-«ildu'uer les i^i
'contenus dans sa rdponse relutivement 4 la date do renregi^tremcnt du titre deJames Baylw, et H sa uomination dans une action hypotWcairo autdrieure 4 leur

Le demandeur n'avaU qu'A produire le jugement I'autorisant 4 recevolr \e
aoyer et

1 acte que les ddfendeurs cux-wSmes avaient consenti H McKeand II

Ir-.Tv f P"^'"'*" •*"* '"^ d^fendeurs s'dtaient fait A eux-mfimes, pur

.

ie lait de
1
un d eux un autre titre a la jouissance de la propridtd.

ijtl-^''"'';;' Z.f'^ ^ '' •^P""'^ "" '^'
P'"''^'*^*' «^ don;'renvoyde ainsi queles sfldfensesdesddfendeurscommemal fondles.' •

Et le jugement est en favour du demandeur sdivant ses oonelusions."

^ Tlie judgment was moHvi as follows

:

;
.

J*
La Cour aprds avoir entendu les parties par leurs avocats sur lo mdrite do

Sliberir
'""""^ ^"'^"' "' '"" P'^" P^«d"i'«'. et la preuve, et

«.?rf.^7*
**"'

^J"""^
«"' <«>"««»*i spdeialemen^ et expressdment 4 sou-

r;Sfll'e:;aSr'"'"^^'
".^Htedes defense, ctrdpliques en d,pit et

a.'oS'ltrH*'"'"
"!• ''™"''/" ''' '''^'' ^'"'"^ authentiques, et les admis-

ZnZ "^^ P"
'
^"'^'"''' '" ^"^"^ ''»"«*' «»"« >« d^-andeur a M

Zhf n '
. :

^P"'" '" '^"'^*"" '""^^ "" •^^''«»'^«"" P«r >e nommd
'

«olrV '"•"*
i"

'^""" ''"^'"•^'" '''^' P«" «"« P*"«<i'^ do »ix anndes 4

r/l OOo"
"^'"'" ^" "". ''" ^^"••^'•^'^ '^ 26 de novembre 1877) 4 raison4e «1,000 par annee payable par quartieri, doos-leJremier eat deveuu exi-iblele premier dumoiad'aoat 1877; * ^ gV "»«:"« exio"»e,

JL .'
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Consid^rant que le document Lmmant le domandeur sir,ue«tre, u,cc pouvoirdog^rere ad„un..Htrcr la propri^.e en queation ct d'cn plrccvo^r llXr

m r '
• / ««»'^"'*e'»ent au jugemont iaterlooutoire prononc6 le 4

aevunt octto Cour, relutiveaient uu dit imiiieuhle, sous lo No Iotu h. „u1 n
Johu Cro.i«, et al. «o„t de„.u„deur, et le ditAn^^Z^L^^l^:^

Co„s.d6n.„t ,«e le, defoud.ur. invoquvnt a rcu«ouL de leu b^ p'^^^^^e coo*fe„t. nureux et le dit MeKoand, „„ pretendu bail nu'ils diLot te^r Ju^U Ja«.es B,.„... ,„„ d'oux, ccu.ue propri.taire du dit iu.„Lble. "ve ; d u„

A tUv^K T'^^'^'^T
'"""''''•' "«^«'"'''°' 1878.co„;e„tipa ,e diAnthooy McKeand au d.t Ja.ncs Bayli., dcvant Mtre LiL^hthai! Notaire e

€trc oppose au deiuundeur d.ns la p.A,o cause • ^ ^ ^

Con«.d^rant que los defenses des d^fendeurs, et lour r^plique 4 T» r^ponse du

*n fait, et que k dcmande ent bien fopdeo en droit comme ea fair •

Not,. Da»„ s,r«>, ., ,„„ .^..^p^ ^ ..y ^„,^^ ."
tl,.l?h

taSle'l?"'
'^^''"[""^

^'f'''
g''g«'-''« pratique en ee.te cause bonne ettahble, ordonne que les ...eubies et effets aaisis en vertu d'icclle ou autan^.ccuxqud

8era.„^ces8aire,soie„tvendu^«uivaatlecours
ordinaire defeLT

rtZ ^^"'"h- 7 '^ "* ^^"^^"^ •« ^--^-^ ASpy^ dluontant ci-des^us adjuji^ en oapitid, int^.St et frais •

H
.
P je au

Et la Cour deela.-e de plus la dite sai^ie ,,agerie Lant., pour le montant de% r qu, a p„ echpir depuis la dite date du ler aottt. ISSL.'^t o dolele les

Et la Cour annule et r^silic le dit bail du 12 fdvrier lfi77 m «. a

*ero„t les d ts defondeurs expuUs des dits lieux par main de justice les m'ubS* effcts qu, 8'y trouveront. autnis que ccux sai^s, j6tds su le o««arett

uneasiness. It « verjr evident that the judgment could not be c6n6raied
'

n«yiu
•mi

Stuiton.

/
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nbsolutetjt Baylis & Son, who had pnid by error, if it were so, could not be
turned out of the premises witliout nn opportunity of paying to the right person.
But the real difficulty was as to the rights of the sequestrator. I am not
prepared to say that a scqifcstrator mij,'lit not in some extreme case be named
to hold the rents of a propirty as bdwenn the hy|)othcc iry creditor and the
owner, but I hiirdly think this is such a case, 'tuo curtaiu li.is been sul§cicntly
lilted by the deeds filed to sujritcst an exception to the action of the Crossleys,

which they might find it <liffi.;ult to pet over, but with that wc have nothing to do!
The sequestrator was named, and the apDcllants have acquiesced in the appoint-
ment, and it only becomes our duty to sollrhether the sequestrator is entitled" to

recover. The appellants have done what they could to help the action. The action
was on a lease for rent, and they have filed a receipt. In reality there was no such

'^^leiiao in existence. So firt: as McKcand was concerned the lease to Biylis &.

Son W.1S at an end the \nomct«t McKoand re-sold to Biylis. It is quite
possible that (^.third party^ a^d':6ross!ey S^ Sons, if they are a third parly, may
have a better title to the storfe than Buylis whose title is not enregistered, but
certainly they cannot hope to fijsturb tl\o arrangement^^betwcen MoKoand and
Baylis until this title is made gocijl. The .sequestrator, as against Baytis, could
have no greater rights than McKbiand had, at all events until the sequestratioa
was signified to him. \

I am therefore to reverse.

DoRioN, Cii. J.—It is difficult to undersfciind how mere hypothecary creditors-

as^Crossloy & Sons, who were .suing thpif hypothecary action against McKcand,
as 'Uvrs ditentenr, could, pending their action^ have shown tliat they had such an

intoYst in the rents of the property hypothecated as to entitle them to obtain
the appointment of a sequestrator to collect those rents, not only since the
institution of their action, but aha those which had accrued long before.

Article 207C C. C. merely gives to hypothecary creditors the right to recover
fn.ni the tiers lUtmttur the rents and profits which the latter has received since

lie has been summoned to give up the property (ddlaissar). This necessarily

supposes that the tiers iUtentcnr has been condemned to delaisser, until then
there can be rto claim against a tiers lUtenteur for rents, issues and profits, and
still less to collect from his tenants the rents of the property hypothecated.
Under art. 645 C. C. a sequestrator can be appointed at the request of aseizing
creditor after anvopposition has been made, and not before. There seems to be
no reason why an hypothecary creditor should, in the absence of any text of law,
have any more rights in this respect than a judgment creditor.

The propriety ,or impropriety of appointing a sequestrator is not, however,
the question we have to decide in the present case. The appellants, as iWes of
the premises, have no right, as such, to question an appointment which hasfeeen
made in another case, wherein James Bjylis, one of them, was an intervening
party, and is bofind by the judgment rendered against his pretensions ; and in

fact they have not tlone so: they merely challenge the extent of the authority of
the serjucstrator, 1st, as to bis demand for the cancellation of their lease, and
Jind, ah to his right to claim rept which, as they allege, was not due to
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JIoKeand,

have paid

that tlio a

"
« '^ •

representative, to whom, they contend, they Bfty«U
the 6rst point wo are disposed to aj-rco with the Oourt below .s,.X.

-
.*"'"'^" \ "'" respondent to administer the propertv and tocoileet the ren.« invoIves\e ri.ht to cancel existing Ie..,rfor adeauacauses suek as the non-p,.y,i^ of .he rent-(ArtieIes 162-1 and 62577Todeter,u,„e,tho second poi„\,teIligen,ly. We must exan.iao the objec; fo

th! ;'>7;"^«';V--
«PP0i..ted «er,«e«trator. The appoi„t.n«nt tooic1 e « '

the request o. the pla.ntiff in a ca.seof Crossley & S,>nsai!.inst MeKeand Then s that .h.- sequestrator was autI?oj^zed to collect were those duo suppoldt 1. due .0 McKeand
;
they conld 1.ot be those duo to James Bayl^^S^

demand Bayl.s was not .n the case to answer to any^laim which was mad!

M vcand, and on account of which McKeand was sued hypothecarily S

^^0^ whichwa.!^;;:^:;^^^

registered «fter the .eizurc./ It .s not necessary to decide in the present casehe mportant question as/o the effect of a deed of sale not re^iseredU after

he st^ution ^:^ i:r'J''
""""^^ ''r ""^^ ^^^''^^-•"'^ ^- ^^^^^ tin at;the usutution of the.r hypothecary action, t^is could ouly 'apply to that portion

t Zk TT? "l*"'' '' ''"'' '^"'••^' -'^ "-''J -' »Lt the tfan ferty McKeand to Buyhs of existing leases and of the rent accruing u„d r such

r^ght of the transferee as regards subsequent transferees. (Art 2127 CC>€rossIey & Sons were not the transferees of either tire leases or the rLL tf ^ho
/
prc^rty leased to the appellants, and therefore there was n'o nee sl^ b' y^!

rights of MeKeand, was, therefore, alone entitled to claim the ren'tTdu^e Z the.ppollant. and the receipts givet. by him weregood and valid d lart Thes

August, 1880 the appo.ntn.ent of the. respondent as sequestrator hnvin- taken

t^X '!
'^'*^"'^' '''' ''''''' ^^ ^'- - -t due. the ar-qutrter

set asiir?""
"" *'" ''^'^ ''''''y P-''^*^'""- Tl.e Court below has, hJw er

r eiltdr '•'""•' " •'' «™"'«^ that.it was not proved that the

IttherV ^^'''^"'^^^ respondenthas raised no issue
^

Ce IdlT^' ^" "'T
"* *'^ ''"^ ^'"^ '"^P-«-'^ hear date. It was forrespondent to allege and to prove that the receipts were antedated, and were

y^
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Bayli*
n<i

Staiitcm.

only given ofter his appointment as curator. Private writiiigsm legal proof
between th*^ parties, tlieir heirs and lefrol representatives (Art. 1322 C. C.) Tiie
rcspondenlQs tlie representative of the parties to the cause in wliioh he was
appointed se^^mnftrutor, that is of Crossloy & Sons who wore plaintiffs, of
McKeand the defendant, and of James Baylis the intervening party. Ai repre-
fronting Baylis, the datps of the rcdeipts are estibjishoil l.y the receipts them-

^ Helves
;
these dates" arc also established as against McKeai.d who is the c^dunt of

XBayli8,and who, by his transfer, has authorised Baylis to collect these rents. As
toCrossley & Sons, if they have any intere.<it in contesting the date of the
receipts, it is as being the hypothecary ssrelitors of McKnand, and as such
they are to be considered as the representatives of McKoand, against whom the
dates of the receipts are primfi facie evidence. .These propositions are clearly
established by numerous decisions cited by Sirey in his Code Civil Aonot^
under Art. 1528, Nos. 1 1, 31, 35, 37, 38 and 39, and by the concurrent opinion
of the authors which this writer cites. It is principally with reference to

^ receipts for- rents that their date has bqfin held to be primS faci'e evidence
agamst parties connected with the signers of such receipts, cither as cddants of
niaudants or creditors

;
to hold othepwise would be to oblige a tenant to take a"'"

notarial discharge for each payment of rent he would make, which is»aa
itupossibility. The respondent himself felt tliat it was for him to deilroy the effect
of the receipts produ^d by the appe'llants, and although he had rai.sed no con-
testation on this point, he has attempted to prove, by the appellants, and by
compelling them to produce their bboks, that the receipts were fictitious. In tliL- he.
has completely failed, as the entries in the books show .that the rent has been
paid at the dates and in the manner indicated in tlie receipts. This Court, hold-
ing that the transfer of rent made by McKeand to Baylis did not require' to be
en registered in order to entitle the latter (o receive the rent due% the appel-
lants, and that the unimpeachcd receipt^ produced by the appellants show that
before the respondent was sequestrator they had paid to James Baylis, who alone
was entitled to receive the same, all the rents then due and now claimed by
the respondent, is of opinion to reverse the judgment of the Court below, apd to^

dismiss the action of the respondent. • •

The judgment was motivi as follows :

" Considering that appellants have paid to James Baylis before the appointment
of the respondent us sequestrator all the rents which they owed up to the first.of
August, 1880, and that the said James Baylis was entitled to receive the said rents;
And considering that there was no rent due by the said appellants to the

respondent when he brought this action

;

And considering that there is error in the judgment rendered by the Superior
Court, sitting at Montreal, the 28th day of February, 1881

;

This Court doth reverse the said judgment of the 28th day of February,
1881, with costs against the respondent in both Courts."

p ; _, * ET, . /. „ * Judgment reversed.
Kobertson & Fleet, for appellants.

John L. Morris, for respondent.
.

•
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SUPER rOR COURT.
MOXTREAL, 30Tn NOVEMBER, 1883.

Corum Papineau, J,

Vo. 1687. .

' Ltviii et aJ. vs. Traham e$.qu>d -

of;i;^irhS:::n-7'"i '•'^ -^-^^^^ thestock i„ trad.

of" Traham & Co " Thll r ? <>"
buH.ne.« at Nicolet, under the nan,e-iranamdcto. The defendant continued this business for on-l : .u

nn,„e of this minor ebild, b^ying gpods for cash and on crTdr nLtSn. th
«'*

for by giving „«te8 signed " H. Trpham tutbr " ^ *"**

•uthoHtj
"" "?'• ""' «"" »•• •» •« beyond h»

jrii«judgmenlortteConrtwM«s follow.— .-

" pons'd^rant que le d^fendeur ds^iualit? n'avait na. I« Ar^u a' x. . ,

marchandises en question 4 credit nrSnT • ! ^? ""* d'acheter les

P jr«r la vaieur des ditcs marchandises, en autant que le minear

Jt

'!!./

=^*if?

ii
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Lerin

Trkliaiq.

en aurait profU«J, attendu qu'il n'nt pas prouv<J que de fait elles aUmt profttd
au dit luineur

:

,-^ ^ '^
,

.'
,,

-' f
" Considdrant que la prcuvo fuitc par les demandeura que les marohandiflcs

en questioD ont 6t4 vendues nux prix ordinaire^i du march6 en Rros, n'cst pas la
preitve que le miiieur aoit deveni*. pi,r \i\ plus riche d'une soinme <5gale au inon-
tant du prlx d'achat de ces uiarohandiscs, qui ont pu ou peuveat fitre encore une
|0au8e do pcrto pour lo mincur. -

" Oonsidirant que les doniandeurs n'ont pas 4tMi leur droit d'action contre

^ d(5fcndeur dsqualit^ et que la defense est bien fondle et suffisanuuent prou-
V6e, renvoie roction des doinandcurs aveo d^pens."

T. tfc C. C. de LorimUr, for plaintiffs. •> :

Mei-der, Jieiu»olei(& Martiumu, for defendant.
'

7

Held :— 1,

•*;.•^^
'^S.

SUPEllfOR COURT, 1883.

^ —^ MO.VTREAL, 7th SEPTEMBER, 1883.
- -

,
Coram TascheBEAC, J. ^

• • . , _ -, • No. 583. . * -
\

Macdonatd TS. Dillon.

2. That the B'vinft of a bo,, |„ acknowle.lgment of a loan ,loo. not constitute . taovatlou

the L„
*" """'"' ""^ "^ "'*'"«'" "J^" *"• ""S'-l ""'" '""*«a " o,"

3. That Buch a fto„
1, presorlhed by ave yeari, and canno't be u.ed u ovUeuce to Mv«

. he debt, which mu.t be proved by other I«gal evidence .uch a."he .duUHalonrtle
pariy. , ^

- ' ..} r

The declaration alleged that on the 26th of November, 1867, the plaintiflF at

* defendant's request and out of friendship, loaned to defendant «100, which
d^ondant promised to paj,jwfthTOt^re*t,-ffihenreqttested.—rThat sitieeTlefSnaant frequently, both verball^ andln wntrii^^nowlcdged
the loan and promised to repay it with interest.

.Two written acknowledgments were filed, the first being a bon dated the 26th
ITovember, 1867, for «100, payable ou demand. ^

^^The second beinjj a letter from defendant^) plaintiff of 22nd &uary,
1868, in which he acknowledged the debt and asked for time to pay. !

The defendant pleaded that the only debt due to plaintiff resulted from the
ion and the acknowledgment cojitained in the letter of 22nd Febrdll-y 1868
and that these were prescribed. » • \ ^ '

J/orrtY J. Zr., counsel for plaintiff

:

This is a uop-commercial matter, and the point has already been decided io
Whishaw & Gilmour, 6 L. C. J. 319 ; do., 6 L. C. J. 321. ^

Judge Monk there remarked that the transaction must "be of a mci^actiie
character only, that is, purely so, and as regards both plaintiff and defendant

"

F.rfe Darling & Brown, 21 L. C. J. 92, and same case in Supreme Court,^
21 L. C. J. 169, and p. 175, remarks of Richards, G. J. : " If the trausactioa

\ ,,
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lan which U

bVpZiZ:'"'
"-"-»-««" .11 ^."d.-.h...K..i.i„i....i.^ «»-«.«bv prescription."

See remarks of Tascheroau, J., p. I78,nnd Fournicr, J., p. 179 • "
Contr««t

loan i. ...... a pl^^^^^
not be ,„vokc

,
bc„„««o upon ite face it di-J not disclose a loan 'aoTof oouseU

Z'TT ;
• ''

''ri
'"' '*^" ""^«"°» «"* «'• defendant'/mouth .; „

uH^Vl "':"J,^'''^'' 6 L. C. J. 30, ..nd the authorities there cited -
^Ji^^il^t'ir

'"''' '' -^-^^^-^- -» Whether he h„a

.jn. plaintiff does not claim for more than the last three ^rs' intc^st upon

Taschereau, J., said :_This ease present*, an interostins? question' which

The dT„H [ . "T^"^^
'"™ "" *•'" •^•'^•'"*""' J'"""" T- Dillon, in 1867The defendant was at the time teller in the Merchants Bank, and the pi in tiff

2
Pj^^^°t.ff and he gave a Ion for this amount. The aetiin is not based on th"

tte d ftnl* r- ,'; ";\"'*^ """^^^^ t^^^by a ,otter written subseqll
' The el. .°«''"«^Jf

g«d hi™«elf to be indebted in the amount of the hL!Th evidence ,s very short. The defendant was examined, and, after muchesu t.on finished by admitting .hat 8100 had been lent him in fseT by M
h.s note. He was then teller at the Merohantb' Bunk, and there were friendlv

atrh. r^r'T- ^•'^ 'J"-*- '»>-»• --"Uetherr^L^^^^^^^
pplcable to notes also applies to loans, for the action here does not rerCn
Ir^m ex T "" '""' \"' "'"""^'^ "'^ ^" •« P--"'-'^' »he origb , dl
wltele r'

"^
"?T^"'"

»•»« -^ ^»''<"' P'-e- I" the case of Bagg vs.Wurtele Judge Badgley, in the Superior Court, held Ihat in an action of

nf vlir?"*"^'.''"''
•" ^'' ^•"°'- ^«' "O""^ l«"t. ""though the note walprescribed' before the^ction was brought. Then, in (iibeau vs Chef l^L C

Foof of the loan wjjs the note, anf it had no value. The next case Tvaa

l^nZ T '^"'"°'"''
'..

"" '' •'""«*' P- ^''' - '•^-'^ •* -« held thatln an

k voSd t^^^^^^^^^^ ^; '"": "^ "°"' '•'^ P--"P^- of five years cannot

sub ctt tLe n' v'
'

.
•''"°"" '>J^-on-trader to a commercial firm is notsubject to the limitation of six years. That case is directly in point Three

^mwll i
'^.^''^'''y ^'^ « ««» of money alleged to have been loaned to ucommercaT firm, « not susceptible of trial by ^ury. I„ Darling vs. Brown

Dllluii.

I

I

I:

\^-,
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which went to the Suprema Cmrt (21»t L. 0. JurUt), the precedent of WhUhaw
•nd Oilmour wa. followed. The Court, therefGre, eomes to tho eonolu.ion that
the loan in thia oaae beiou proved by the idniiasion of the defendant, apart from
the production of the bou, the action muat be maintained. Tho claim for
interest, however, cannot bo allowed.

„ „ „ . . Judgment for plaintiff.
V. A. BoKit, for plaintiff.

.
John L. Morrit, counncl.

'

Duhamd ii HmnviHe;(ot MvoAaat.
(J. L. M.) ,,

•

SUPfilllOR COURT 1883.

MO.VTRKAL, Srn JULY, 1883.

Coram, Torrance, J.

^i

No. 133.

^0/
Expartt Pillow et al., Petitioners for Writ of Certiorari, and The City

Montreal, Respondent.

th. PrlvlnL?, ,

*'"'*' " *" '""""' "'**'"»•• • »•>' '>-con.p.tlblo with . riKht In

ml. k' 1
.*'•'""'" '° •-•horl,,,; munlclp.1 corpor.tlon, to p... ty-l.w. .«in»tnulMooM hurtflit to public beahh, u ta^i^enUJ to muDlolpal iMtltutlon*.

This W08 the merits of a motion to quash a conviction made on the 29th
J^ovcmber last. /

Tho petitioners were occupants of a manufactory of cut nails, and it was com-
plained thut the ohimney sent forth smoke in such quantity as to be a nuisance
hurtful to public henlth and safety, and that thoy refused to remove and abate
the nuisance, contrary to the by-law of the City of Montrefil No. 130.
The defendants pleaded that the city had no jurisdiction to enact tKo by-law,

•nddid not enact it in virtue of any competent legUIative authority. The
defendttnts were convicted. /
Per CuRiAM.-Tho main question as put by the petitioners i8,-Had the

Legislature of Quebec power to authorize the city of iV|ontreal to pans the by-
law / Such power, if it exi8^ must be derived from t)ie sections 9 1 aud 92 of
the Confbderation Act, 1867. Sec. 91 enacts that the exclusive legislative
authority of the Parliament of Canada extends to tho criminal law. And any
matter coffing within any of the classes of subjects enumerated in this sectioi
shall not be deemed to come within the class of matters of a local and privatj
nature comprised in tho enumeration of the classesof subjects by this Act\
assigned exclusively to the Legislatures of the provinces. Section ^ says that
in each province the Legislature may exclusively make laws in relation to muni-
cipal mstitutions in the province,

i'he petitioner contends that among <he Subjects assigned exclusively to the



16UPERI0JI C6URT, 1883.
«17

Parliament of CunadaUtbo criminal l,,^ ,„d th«i 7u Z 7T ~ '

.he subject. The 4^Ti:<2tl^lr::':'":' '^ f •"*'-''- - ••--•--
Parliament h«. juri«dfotio„ over n XTLI "I V "* "•°^'' ""^ *'«'^-' -•"- ^^
W.I Legi.i«ure, cannot prohibitttiC^^^^^ ""'»!;""^'' ^''"^ ^"^ --^--i
pravince, or that they cannot con^unol ^ ,"T "" CHtabli^hmenta in • •«
.ion and of protectiugdhe 1 XofTloriT''' '•'" '^' "«''^ of *,|f.protcc.

The by-law was made tandar ^T Vl«» -»«,«„
.f Mo..r..l), J«.«Ir.V 34 » 8

''

if "' '•,*'""^ «^'""
'l»"h» power i. o„J„j i„ ,1,; -t.j":,

,• 'l!«»°?""«lf»r>h.cit,M,.

.1., could „„, de.1 wUhVhM. 1^. °'a
""1"'°''"'' '"""«»"« If U,.

.
».Wp.l '.8.tefe.. ».„~rS .t 'fr'' "'.!"••'»'J»" of ,h.

the »»riU "toonidpi i„Mi,„,i.„, ,. -„„|j7
°' '"" "??"'y "f o"i«om, nod

g.». del ot4^ o^'^Z^Z^z""'-'"" "" """•

1^ It not part of the municipal in.titutJnn, /-!

'"^ P*''
°f ''j "''ks the question,

la.ions to prevent disorder on S nZ a„d .^^^^^ '"' *'*"'" '"^
«.loo„-keeper8 to keep their dri^k ngie^ l^f'' "^^ T^"'"«

'"'^"' '"^
be any question as to the powe of ou;Z«?t f"""^

"*"* '"'"^ ^ ^"" •''^«

co-poration, to prevent thrsa e d^Tort^^ f^'^^'""'
«'-» ?«' --ipal

and with certain precautions for th r/^fT,'^^^^^^^^^^^^
mattor.of trade^Uke any other.

" J^ <« the public ? And yet this is a

.1 am justified in concluding that the power of H.« n • • » .

pasH a general law of n„i.ance« a. incidentT L Lt, f7'"?
^"'""'"'"* **

wrongs, is not incompatible wi^h arS n tL« P^ • 'f
"''*' "' ''^ ?"*»''«

.he clause authoriting by-law 130 alfn'r
\\^''''"'"'^ Legislatures to pass

g oy law IdO as incidental to municipal institulions.

Macmaster, Ifutckinson cfe Weir, for petitioner..

^"'"''"* ''""^'''^*'-

-«• ^A^y, $. a, for the respondent. .

(J.K.) '

Si

ill

I
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S18 CIBOUIT COUHT, 1882.

CIUOUIT COIJRT, 1882.

. , MO.NTIIKAL, OTU 8EPTK.MIIER, 1881

Ciimm ToRK^VNCE, J. .

No. 284.

MoHcalel e» qml. t». Ro$t, ood Tniilr/, intctvonirig.

,„
Jlm-Di-Tliit tliB f .incl1f)ni oC > curitur to « i<^/<iiM<-»i<N( c«m« by tha tMymoiit of the hrpoiUeciirT

debt, iino/iiclo. ^
' '

Thl» wa« nil action in ejootinent for non-pnyinpnt of rent brouu'ht by ono
MoDoatcl who had formerly bouii^ppoiated curator to a dilaiutment of an im-
inoveablo'proporty. .^ - -*. '

The liypothccary^ebt had long since bpen paid and the curator notiBod of
the fact, neverllioloss the curator persisted in dollecling the rents.

The proprietor, the intervening party, notified the defendant not to pay to tlte

«urator, who toolt a lame-gfigene with ejcetiuent against the defendant. Tho
latter did not plead but fyied a declaration s'on rapi>ortant & justice.

'

Tho intervening party intervened, seUiug forth tho facts, and praying that it

be declared that the plaintiflF had ceased to bo curator and that his functions as

«uoh had ceased, %tc., etc.

Plaintiff claimed that because there was no judgment removing him from
officej therefore he had tho right to collect th'o rents, and' was still in. office.

. .Aotioii|to|^i88ed,

IntcrTention n^^Wiied.
liobidoux (t Fordn^or plaintiff. • • °

'

John L. Morris, for defendant and intervening party. "

(^. L. M.)

SUPERIOR COURT, 1883.

MONTBEAL, 5th SEPTEMBER, 1883.

Coram Jette, J.

No. 1492.

Trudfil vs; Bouchard.

Held i -1. That tho action en rtmiri need not be returned into court before the expiration of the
stipulated delay.

2. That tl)\aotlon e» remh-e i» properly directed agaihat tho puroha«er. notwithstanding
that he mkjr have abandoned tho property in a hypothecary action against him, and that
a ourator'WMic ditaiwmtnt has been appointed, bt^cause such a dHai$atment does not
divert thf proprietor of his property, but simply of the possession of It.

3. That t^e functions of a curator to a dtltfinemenl cease ipio/acio by the payment of the
- debt in tBe auit In which he was appointed curator.

4. That • depii or consignation oftho monies offered to redeem property, Is not neoMMry.

In this case the plaintiff brought an action against the defendant for the

«nforcement of his right of redemption stipulated to be exercised within two years



__
SUPERIOR COURT, 1882.— __ 210

pluintiff;
^ "• '^''^ "''"'«"« Kn^niood I'rdfontalno was

«D.J registered. »
"" '"'"^'^ ^''^ hypothtfjuo July gr«„wd

The judgment, lifter reciting the alWntionii nf .l,„ a i

was as follows

:

aiwgntionB of the declaration and the tender,

aon contre Icd.feadeur quo Trudcr^ut r^'t'oir
•'"'

'
"*">''«'"'„»«'" «^

Credit Foncier. Inquelle est de iimll ctZ77"T '7 »°-'-4"
t.onn<?o dans Taction comn,e offerto es dH^ ""I"

'»'"' '" ^"-""Wa--
I'acUon est vczatoire, Ic demandeur I.n t in,.! k.

'"""'"*
' ^

'«"« '^'"''»«»"

I'intention de raohe er le. it, l' k e
' ?•""'""* "'^^ '"°^-«' »'

do dcniers empruntds pour 170, hel;'"". " "'' ""^'^ 1"'«" '^'^^^
'

»ign<5 en Cour du montant ainsTofferl
"'""'"'' **- " "^^^ "«» «>"

Tmdri
»«.

Bouohartl.

""—-^-^r;^^::;^:^^

I

d"
(•.*

i:

'fiai

,»
f

.ml'

1 wMI-
If

1"^

m

^-

4
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Tw^i i\ lai Mooril^, l.> 4ro1t <1« rnohat par lui Inroqii/, «t qu« la Mooiidd eiooptioa
•oMliMil. «Ju (lit ddfendour ^at «n oon«iV|unnoo mnl fonik'n.

'* Coo«i(lifrant flAMoand li«'H quo lo dtHnitiwinetit olld-^ud parTfe d^fondour
•»'». f*" ddpouilU M doruinr do U prtipri^i^ dm immeuble* rerendiqinj*, maia
•implaiiiunt da la poaaamtioti d'ioom

;
quu m\X« poaaoaalon n'a M ooall^a tq

ourateur quo tcniporulratnent, nt qi;e eo ounitour no pouvnnt <ilov«r auoulio pr<5

IratioD A li» propriA«<< doa iuiiiaublca dtfliiii«<Sii, U rovvudioation d'icoui pur \\

prdaonto notion n^ pouvuU 6tro porKJa quo contro lo d^Fondour avoo qui leul la

quoation du doiuaiiio do propri^t<i^,u dit iihmoublo pouvait 4tra Jugtfo ;

" Cunaiddrant en outro qu'il oat dllbU on proi#»o quo la doniumlo alir

' .laquello it M fait lo d^iaaotudnt all^KUu par lo d.^fundeur oat aoWiolloru«iit

'4toiDto, la ordunoo pour Irrquoll.) olio dUit portdo ayah.t did poyd.i ot acquludo, ot

qu'on oourdquonoo la trcnaiiiiiio ozocption plaiddu par la ddfondour oat auaai mui

lunddo.

•• Conaiddrant enfln qu'il eat aaoai prouvd quo lea offroa faltea par !« doman

'
,

^"^^ " ''^•'onJuuir J« 31 ootobro 1881, dtaient ninploniont aufHxuntua pour

iudomniaer ut romljouraor oo dorriier do tout oo qu'il avoit droit do r6olamer

;

quo pufauite lo douiandeuru piflWA, vatabloiiiont exorod aon droit do rdiudror lei«

j'uiiueublda vendua, lequol n« pout plm lui dtre'iuuintonautddnie, (|uo Ioh offtes

pur lui ronouvel^ea par aon aotioD aont auattl aufflmnten, et quo la oonnif^natibn

dos deuiors offerta o'dtait paa ndoosaairo p«)ur I'eioroioo do aon droit, qu'on oon-

edquenoo lea niojfena iuvoqu<^8 par le ddfondour od aa derni^ro eiooptiun aoot
',: liunai mnl foq^da

;

" Itcnvoioloa exoeptions et ddfonqea du ddfoDdeur Bouohatd," eto. ^

Judgment Tor Plaintiff.

John Z. Morrlt, for plaintiff. .

J. E. Robidoux, for defendant.

(j. L. M.)

I:

SOPERIOR COURT, 1883.

.MONTBBAL, \^H JUNE, 1883.

Coram RAiNvrqiMS, J.

No. 1916.
\

-> ' /2f''** «<«/, v«. 0'iy««ry, and O'/iear^, petitioner.

Hup :—That a peVson over wreuty year* of age li not «seropt from ImpBtfoiiinuut tor <iout«mpt

, of Court. f

The judgment of the Court fully explains the point decided

:

"La Cour apr^s avoir entendu lea parties par leurs avooats contradictoire-

meat sur la requite produite le 4 juin oourant par le ddfendeur pour le fuire

^ mettre en liberty, examind la procddure et les pidoes produites, et U preave, et

Jdlibdrd; - ^
,
^ . ,__, _^„_

( /



Tp'

',*%
,'J

-••

#

supKnroft oouHT. i«ai.^>r nil

4. cct,. Cur r.„d«
. :K oollltZ i T 1?' ", ""7""" '" ^"«"'"""^ "-^

.Wol-n^o ab^lu.. lo dl :'!"
. r. I

' "
"i'"!

"" "'•"" "'^'"^ «'"'•« •»

p^-^" 000, „;do c/di i. 1, rir;"'; '/r
•'"'"'^""•' '^""- ••

pour en .,„,fchor J. «j,i,

.

a'mluMDt ,1 o.ohipi k> <S,u

rlHo d. m.„l>„ A J„„„„, , „•, r .

'^'"' " 1""""P"!1OT kl dit

di.i^tr""'"' "
"'"''•"' "• ^ '"""- "-"• •'%.««.. J.«

^'. /?. LavhUtte, foh petitioner. -
«/./*. CooA-.?, for plointiflfa.

'x

M
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*f

.*

' SUPERIOR COURT, 1882.

. (In Chambers.)
* '

MONTREAL, 30TII SEPTEMBER, 1882, ,,'

Coram Jett^, J. *

V
'

{No. 24.

TAe' iVorM i^r/<?s/t anJ Mircantile Fin and Ufe Insurance Co. et al., vs..
'-' Lambe is-qual.

IlKLDft-Wher^fiPveralpIninlUIiiareeBcli claiming a rl«lit aKaintt the mme derendaiit, or where
several (lefenUams an> sue^/separatelj^ by tlie same piaintllT, and it appears that Hiproi*
but a single guestion on ehe dptermination of which all the xuits must depend, that the

• Court may In its rtlscretlon grant an injunction to stay proceedings upon the several
-"contei'tatlons until the question involted therein shall be dcterm'ued In an actioa-'—'— '- brought spcqially lor tliB purpose of testing it. '. " '

jEtTfi, J. La demando qui m'a ^t<> soumiso en cotte cau.se, soulAvc une

.
question de procedure d'un inteifit consid^rajble. -Les divcrses Compagnie|
d'Assurance deniandcre.sses, requi^rent un ordre provisoire enjoignant au delefi-

deur, Inspeoteur du Revenu pour le district de Montreal, d'avoir ii suspendre
toutes procedures dans 40 actions par lui.intent^o8contreeiles„pour le recouvre-

ment de la nouvelic taxe impos^e sur ces compagnie'§. Les ialts qui ontdonne
'lieu il cettc dcniiindc pcuvcnt se resumer conyne suit : :

La Legislature de Qu«;bec, & sa dcrnidre' session, a votfe une lot intituiee:

'"Actepourimposer certaines taxes dir^S^s^mr certaines corporations com-

merciales-' (45 Victoria, chap<,,22). Par Tarticle 3, § 2 dece Statut, les taxe»

annuelles Suivantes sunt impoi&s aux Compagnies d'Asstminoe : Cellos fitisant

nflFaires sur la vie seulement, $500; celles faisant affitires d'assurancc de toute autre

cspice, $400 pour uiie seule branchc d'affaires, ct S50 pour chaquo brancho

d'affaires ndditionnelle
; enfin chaquecompagnie, ^tablie jV Montreal ou i Qu<Sbec,

^unesomjpeannuclle de $100 pour son bureau ; et de $5 seulement dans tout

autre endroit que Quebea ct Montr^ah^ . '-. -^

l*ar I'article 5 de la loi, il estddolar^ que cette taxc sera payde, chaque annde,

ik rinspecteur des licences du district de Revenu dans leqiiel la Compagnie a

son J)ureau principal ; et qu'il defuut de payement cette taxe pourra gtre recoii-

\T6b par action iwrtee par I'ln-spccteur en son nom (art. 6) ; mais il ne sera" pas

accord^ de frais contre I'Inspecteur dans aucunc tellq action par lui institute, en

vcrtu de cet acte. (art. 8.) Jf^anmoiBS, sur-la r&oramandationr du tribunal, le

Tr^sorier de la provipce pourra, i, sa iliscretion, payer d, la compagnie en faveur

de qui jugement aura efe rendu, les frais titlxqueislui, le Tr^sOrier, pourfajugcr
que cette compagnie a dgaitablement droit.*^ __4: - ^ .

'
v

.

Les diverges Coinpagnies d'Assurance faisant affaires i, Montreal, mettant en

.question lepouvoii- de la Legislature provinciate de passer telle loi, ont refuse de

payer la taxe./ En consequence I'Inspecteur du Revenu a intente contrc cha-

cune d'elles une action pour la sommo impoi>ee. Comme ces compagniessont aa

nombre de quarante, auttint d'actions eh Cour Supdrlettte ont 6t6 intenteeset

sent maintenant pcndantes.

i^andis, oii"rc"(

a'ucurjc i

les divei

tribttQai

,
Taction

entratne

decision

pourra n

defavpral

cbiffr^ d<

question

Duns c

teu aitx

•divcnJes
]

toutes sui

«^tre elj(

soit deolai

de .<<uspen

quejugen

Cette a(

-aceile, s'a

-d'affidaviti

Revenu d'

Le pro©

en Angleu

Traite des

" In mai
" tain time
'• to the opj

" liuve'assu

*

"^^ In case

^' several or

" right agaii

" Equity wi

"suffering
j

" only decid

"defendant;

"ou.sly, ifn,

"the bill tin

" several dej:

" the claim o

" settled uhi,
*' tipn as bet

<iH.



^r^-«^^^
I

SUPEEIOR COURT, 1882.
223

aucurie de ccs actions ne pout r/allr' n/""*^
'"'

T*'*^
P"*^ coDstltutioniielle,': The North

le«diUesCo.p«g„iesd^ssuLre;eu?ent
s?ul

' '7'' '' ''""'•«" 4»e M^.e^pU

.
I'action intentde contra elle, on t 'd^ tiL'^'T"'

'" '"'"" "''«^«' ^«- i-">tH>^'e.^-iU

€ntn.i„erpnt ces divers UU^e Zr ^'IrtrT >''"'' """'"" '"'''"'"^ '^^ «*«

pourri* ne payer ces frais qu'd aa propre dLrZ , T'''''^'
*" ^''^"""^

.ddiavprabie, les compa^nies out ^Zr^tT'^l
« >.d^cision finale iui est

cbiffr^ de CCS frais en demanda t un^^^^l
co-jl^rablc 4 tenter de rdduire le

questjon 4 soulever,
" ''"'' adjudication sur ia seule et uuique

diverts poursuites Intentdes contrc ellT e .if
'""' '^'' *"*^°"«''* '«« ^

toutc^ 8ur le n,gmo droit^d'actiou nui. 111' •
''"° ''"'' P^^^^t^s' reposent .

^tr3el)esestinco„3titu3'ere„tl:T*^^^ ^
;^it d.cMe telle, etqu-en^.^',:^:^^^^ ^

de .aspendre toutes procedures dans \llaP '^nspecteuf du Reyenu
que jugen.ent^itinLven:^;t:'CS"' ^"^ '"' intentec^jusqu. ce ^^ "

Cette action etant pendante dcvant la Cnnr u.n •

-iceile, s-adressent „.S^„tenant au jt. en '^f
^7"S«'- *'--deresse« en

<l'affidavit8, pour deniander un ordi^Y
*" .^'*'""'""«'

P""- ^equ^te appuyee l

ri-j:;::;7H=rF~~—'
*n Angleterre/sous le no«rW^r "*^"«* ^
Traits des lajonctions, p. 134

"*'"'< ^""^
'

^«'«' cequW dit AWdans son •

-i-::::^?:^!:^^^ Ioa..racer- - -
^^ to the oppression occasionedVthlusVofr ^o put an end "

'

'

"''"----dj-dictionb,^^:^;'^:^^:^^
,

^

* 5): :(e •(; jfc

'

" "«ht against many, or ma^HST'I? t"" 'w^"""
'^'^'"^ «' ^"^'J^ "^ -•

'

^'i^quity wiUinter^sein oriL t^:^^;;^ " 7*' ^-^-. a Court of ;
'

"suffering parties to be harassed by a nuIeTof ' ^" ' "'^^"''^' ""'^ '"^*°«'^ «f
",«nly decides the particular rlhf in auesM^

of «eparate suits, each of which
,

"defendant to it, ultH «. <^ "^e L^S^wT ?' ^'"^ -'^ '^^

'•ou.slyJf„ecessary,directedani^hrrhfL ^ .^' ^'^''^ having previ-
|

" 'be bill that the 'plaintiffs .ay 11^Cv^T^-- '' '' "'' ^^^^ ^ ^
^' seven.] dilondaots may each Ccn£Zo f """'"'^^ '^^'^"^'"'»' «'- ^
"tbecfain. of one plaintiff, p^Zdl^jT'^'; ' ^"^"'^ defence against

" <>ettled tcJnch pervades theMl f^ '"' ^"^''^ 2«««''«« to be '

:^^ as betwei: the 0::^;^^^;Jll^TS -^"! ^^^ is one generaUuea.

• '•G

* 1

":l

«,

ij^'

"'4 ''"^'^**=
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^ BritiSTmi " Pract'cablo- to brinj? tliein all before the Court, a bill may be filed ngainst

MdLwl"Cir®''f""'® "^ *''® parties, providea no many pcrsonB are made parties that their
•noe Co. et ai., " interests shall be such as to lead to a lair and honest support of the comiuoa
Iwnbe elMu»l. " interest ; and when n decree has-been obtained with retipcct to the individual

" whose interest is fully and fairly PHtabliHlicd, the Court on the footing of the

*' former decree will eftrry Ihe benefit of it into execution against other indivi-

'^dwpls who were not parties."

Cuwwc on le voit, le reuiode esf^ci indique de la niani^re la plus chilro et lu

plus eoniplite, et la jurisprudcuce en Anglcterre est conforme u ces principes.

Aussi le d<^fendeur no coiitcstc-t-il pas la doctrine *(£iionevo par I'uuteur queje
viens de citer, mais il soutient que cctte procedure introduite en Anijleterre, ii,

raison de I'organisation particuliire, et de la jurisdiction t<1uto spdcialo des

tribunauz qui I'autorisent, e.<ttnoD-.seulcment inapplicable, uiais encore tout4-fait

antipathique A noire systinie de procddure, tir^ surtout du droit friinj^iis.

|\ ^ V Cette objection cst-elle fondee? II me parait Evident qu'ellc ne Test pas?

Doux priacipes fondainentuux formeat en effet, la bfise do notre syst^mc de pro-

cedure : le premier, c'est qu'il n'y a pas de mal sans remade, et le siecond, c'est

qu'il n'y a plus, poiir rcxcrcice d'un droit, de ces foruiules rigoureuscs qui

Equivalent si souvent & uu deni de justica Cos deux principes si l(5condq|-do»ii-

iicnt toute la matiere, et partant d'une bfise aussi large et aussi «51astiquo^il ma
parait impossible d'arriver i la .conclusion que le remade si Equitable, ii prati-

que et si sense que nous indique ici le droit Anglais, serait inadmissible duns

notre systdme et r(?pugnerait aux regies si siiges et si compiStes de I'ancienne

priK^dure franfaise. II est vrai qu'on ne trouvcruit pcut-^tre pasj en Franccv

un mode aussi clairemcnt indiqud pour le cas soumis, que celui que nous oifre ici

la procedure anglaise, mais le mtMne principe se rencontre clairemcnt dans les dis-

positions de I'drdonnance de Louis XV, du niois d'aoftt 1737, Titres 2 et 3, au

Bbjet du Riglement de Juges. Et je trouve dans Merlin et Pigeau des applica-

tions de ces dispositions qui vont assez loin pour indiquer/ qu'en semblable cas,

on n'aurait pas hdsite a accordor le remede demand^. Merlin, 6, Questions de

Droit, p. 626, au mot : Righment de Juges, examine la question suivante

:

'

' Lorsqu'apr^a s'fitre pourvu devant deux tribunaux diff<£rent8 contie deux parties

difierentcs, un dcmandeur essuie de la part de chacune de ces parties, une excep-

tion qui rend le memc ohjet litigieux devant le6 deux tribUnaux a la fois, cc demun-

deur peut-il par voic dcr<^glement de juges, obtenir que les deux affaires soient

rcnvoydes a un tcul et meme tribunalf" et il eonclut dans I'affirmative, citant

4 1'appui de son opinion un arret de la Gourde Cassation du 3 pluviSse, an 10.

Ainsi dans un cas oii deux causes dtaieut pendantes devant deux tribunaux

diffirents, et pik le dcmandeur avait deux advcrsaires difflgrenta, on a trouv<?

'

,
moyen d'dviter un conflit de^uri^sdictioi^. en ordonnant de rdunir cesdeux causes

devant mm $eul et meme tribunal. Lecas traits par Merlin n'est sans doute pa»

^i^l: le meme que celui qui se presente dans I'espece actuelle, mais il a'an indique pas

moins que les tribunaux ont une latitude conliddrable pour venir au secours

d'une partie que rexcrcicc simultund de divers droits d'action peut mettre daD»

f^
une situation illogique et ddsavantageuse.
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"Nousavons f„it voir, en expos,.ut Ics r.lJs du pJ^Xil^^^^'^^'^
la jusfco en pluniours branch., q„o Vuuim public s^poHirrrc nue I'on

""^ '* "-
portat a unc branche una affaire ddpartie , u„c autre, parT Souvcral^

'"""" ^-••
A,„.s, cette mco.„p4tencc, que I'on appelle incompetence ralione materi<.

'pureequeIeproeiiJedeh„.„,i,re,pc.Ht-.nr^

tence .uter ocuto.re
;
puree que le Bilenee «t les conventions des partieuliers no" peuvent deroger H oe qui est de droit public

f

^

, f i'*J>'ruhct,on ou Van vmt etrc ,>„ro,,i, l'as«i.„ation qui a 6t6 donnA r
'

"Srn'^rt'""T' "'^'^^"'^"
t'^"*''""

rdtende devoir ^ ^
^ ^^

tradu auCbatdt.^on pr^sento roqur-te a ce Vernier tribunal qui, sur J'cxpos^

[Zr^f^"''"'-'
P'S*^''" "J-'-l""'' P-t arriver sans douto, que e - '

'

pnrt.es n obe.nsent pas a cette injone.ion et eontinuent de proe^dor devant leFe..er tr.bunal, d'o.^ conflit d'autcrit., „.ais que Ton procLe, en ce c par

II n'y a pas encore li, sans doutc, similitude exacto avec le cas soumis t„ais onvet eepondant^qu'en France, ,es ressources de la procedure n-.taiLt praussiTmnt^es qu'on par..ft vouloir le soutenir ioi. Si, dans I'esp^ce r^Jn^ZI^^un tnbuaal pouvait .ur reque:e dans uue cause pJ^danteT^ ^:utret^ibunal, enjou.dre aux parties liti,..„tes d'avoi. ^ ne proceder que devant
.

u. e^e cesser toutes poursuites devant I'autre jurWiction, u'est-il pis 6vlden

dWina"^.
"\ ^' ''"""'' '-'"' ^" ^'^ C-'P^S--" d'Assur^nce. riend ant pathique 4 un sy.,i„.e qui offruit de telles ressources aa plaideur f Et»a.ntenant s. Ton prend en consideration les non,breuses regies qu^^^^^^^^^^^

'

syst^n., au sujet du co«c««. Wactions, de la conne^US, de l! lulpndanceXn

dire !L .^K "' '' ' ''" '''''' "^^ '™" ""^"'«' " "« P"'-^* '-Po««'ble dedrcqunos r,bu„,uxseraient in.puis..a„ts4rendre justice aux parties dansua '
ca. comnie celm qui m'est maintenaut souniis.
Keste une derni.Nre objection que I'on a faite i la demande d'injonction dfcs

a ll enfr :
7«"^"^'«»'""^ ^'-^ '0'. on bouleverse notre ordre politique .

e Ion enl^ve v.rtuellen.eut au pouvoirftd^ralledroitdedesuveupourraUri^^^^^

tene procedure oi Ton aurait, par voie d'action directe, mis en qulioa la
Wgalit6 d'un rdglenient ou d'une Ioi.

I"*"""" i»

plus en Angleterre que I'on.doit aller chercher des pr^c^dente. Le foilctlonne-mnt de notre systdme ftdtfral, tout dilKrent da B,8tAme politique de la n»dre
gatne, er^e DtfceagaireweD t de8 flitiMtioiuuiouycllci, dM-bMOHi«-«ettvew

M
IK,

I

'I*

III

mm
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M*.'h";;!!L°':
J*'"''*'"* P"" "'"**" '*-^'"'' ""»" auxqucls il nous faut pourvair. Lo Jroit dc.

^JZlX^l:^.^^*^''^ d'8ppr<5cior ici la con«ti.ution..l.td d'une loi, n'cstplusn.in on question
«cetu et .i.,et BemMeAimposer par la force inf-uie d«8 cliosc.. II n'cst, done p»R doutcur
L.Bbe.4.qnai.quc HI cctte question de la coo^titutionalit^S do la loi qu'invoque ici rinspcctcur

du Rcvenu, dtatt roulev^Jo par les Co.„p»g„ic.s< d'1.8ur«nee. par des plnidnvcr*
dans jes causes intcntc^cs centre cllcs, l» Cour serait forc^e d'en prendre con-

• na.«.ance ct de prononcer. Ln dcm»nde nc.uelle n'attribuo aueun pouvoir plus*^ grand A ce tribunal et ne requiertrion d« plus. Il n'est pas douteux. toufcfoi«
^que s. c^tte demande avait (<te faite, av»nt toute action de la part de I'lnspeoteur

.
du Reven^, avont fi^ lui-n.?nie ait invoqqd devnnt I, Cour, cette loi quo I'oa
contest<., la prric«lure ainsi adopfde aurait 6t4, avec raison, qualifide d^niplAte-
mcntsur les pouvoirs de lajurididfion adn.inistrativc. Mais il eM je crois di

/ - r"T *•"* '*'" ""'"'*"' ''"'"'* ''®''''" P"^"" '"^"^l"" '"i-n'6'"e une loi devant
'

/
—

- 7" t"b"n»"». •! Houmet par la nifinie la constitutioualild do cette loi k I'.-.uK.Vii^
/ dont il requiert le socours., ct que le tribuual pout alors I'apprdcier et la ju-'cr

^contrauictoirement avee lui. Or, c'est ui,«i que h question se pre«enfe aujoW
d hui, dans T5 cause actuelle.

' ^

\ \„—-?our CCS motifs je crois done devoir occordoi; I'injonerion den,and.5epar leg
'

- Com,K,g,n,08 dAsaurance, n.ais en n.^me te.,.p«, co.un.e les d^lais judiciaircs
. P^™"* ™«"roea peril Ic rccouvre.«erit de l:Uaxe, ^,run clmngem^^^

sibie dans la situation des con.pagnies, lor.s de la d^ci.ion finale de la caLe
^ J ordonnc que lesson.nies r^clan.dos par I'luspcctcur du Kevenu seront dWdci^ans tine banque^ par chneunc des^ites C2n.p.gnies, pour g.re pa;>ee8 4«i do

droit, lors de la decision finale du present lifigo. 'X ^

; '^"•'c order of the Judge is taihe following effect:—

" Apris avoir entendu les parties contradictoirement sur la requeto des oom^
,

pagnies deo^anderesses, requerant pour les raisons, mention n^es en la dite reaugfo
. : ,

un or^re enjo.gnant a« d^fondeur 6s-qualitf d'avoir A diseontin,uer et cesJ tons*procduds par lu. conin,enc<5s dans divorses actfens intentdes par lui devant |„ Cour
"

eertfiZf 1^"*' ''""'" '^^^

certaines taxes rdclaniees en vertu de I'acte 45 Vie., ch. 22, jusquVoe que ju-c-
mentsoitrenduenlaprescntecause; ^

" Co„.siddrant que par leur prdsente-dcniande ies deman^eresses merte^t CDquestion a const.tutionalitd.de la loi provineiale, en vertu de laquelioL dile.taxes .ont rdclamees, et qui foi^e la base du droit en vertu duqdel l^«e„deu^a procddd centre elles
J

' HV^i iV "wenaeur

« Considdrant que les demandes du ddfendour contre les dtfmanderesses sonk
-

^
au non.bn. de 40, _et qu'il appert ^ar la roqu^te des demanderesses que ifLSe

^^
question de constitutionalite de la dite loi provineiale doit etre so'ulevde d „

f chaeune de ces instances

;

«
'

""'^''*'*' ™''»

:j "Considdranr que dans ces <Jirconstance8 iHmporte A „ne bonne et sSine

.

^•'"""-'•at.on de la justiceque les diverges parties demanderesses en la^
^

cause ne so.ent pas exposdes a une accumulation de frais inutiles pTde^
,

contestations .ultiplides au sujet de la ...Sine question. Jsc^u^.S
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SUPERIOR COUllT, 1881.

Mp,\TItKAL, 24th DECEMBBR, 1881.

Coram JnimsoN, J,

' No; 86. ^
'

Oaim>'t vs. kobilhird. *•.

PhrQuimam. The question in tins'. case h kn tn !,« . ^ . ^ ,

defendant f6r rent nnd taxe.. H. .1 "i 1 *"*"'"'* ^"^f^J *he

occupation. (Art. IGOl C C f^^.^/'f
'"*'•> "'«'«««'• «grces to paj for his

rent by the leal are suwfet J.^ I
'
''"" '^'^ "'^""'"^^ * ?"» o^* «»>•

.A r x^ J! ' ® '"''J"''* '« *•»« fi^'e years' presoripHom fSee .rt 22KftC-G.) There wa8«ca«. oiH f^nithr'>l,t L . C. Ju^, ,. .^Tt^I'ef^

^^^r;'-''-''''
'^"'T^' '« -^^« -^-i-^ ^^-r^lner le. r...^

'

ehangemeut p,,ssible dans 1„ situHtioH 1?" •. ,
•^7'""^^"™^«. P«r un ,^„J-^^'

le di^:s;:t::^.;;":^/"«TJ-i'" ^^-^ «"p^--«; «'^««»n.dans et poar
:

'

qaence enji h ^1 S 7" \ 7l"^^-->-'=*deres,e..ct en eJnsI-
-

pnK,ed4; par" u adopts „ tr?; ^Tl '
""* ' '''^' ^Mi^oontiouer tous

diversesias' Hrilte^^.^^^

.uiseraientpar';n^;:;:!r::v"tar:^r^^
jDouvcUrdredeeette^our- 7 "^ ""'' *^ ^•*'' «''• 2-?, ct ce jusqu'A

Mandons, etc., ordon nous, etc." V
^err & Carter, for phinliffs.^ ^ —-^ ' " V '

f''''^r,Q.t\&LaJlamr,^c,Q.C.,oonn..\. 'X'^
jacosu, Glohenskj, d- Bisaillon, fur defl-ndant.

'

'.

CA«/cA, $.6'., couuscl.

-T i-

I:

jiM'.

11
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Onlmet
Tl.

Bobillard,

Gu^ V, iVbrwanrfeaM—whcre the defeiitlanfa pleoof preicription as to taz«awiu
overruled by Jlr. Justice BilunKcr. I sent for the record, and found that it

wa« not as lessee, tut as co-proprietor, i.^., as a grevie de iuhitUutlon, that the
,« party wiis thfei^(||old liable. I still hold to nij opinio^ that, as l^tween lessor and

lessee, where it is agreed between theui that the lessee is to pay so much, wlMit-

ever the items—they all make up the rciit wl*iph the landlord is to get from hi*
tenant for the enjoyment of the thing Irase.l. Judgment' (or |137'.60, and cost*
as in un action for that amount not contested.

/*. .If. Z>uranrf, for plaintiff.-
'

;

Rohillanl, defendant in person. ^ >',/.
<;JK.)

'

, . . .

COURT OF^iiUEEN'S BENCH, 1^83. ^ I

MONTREAL, lOra SEPTEMBER, 1883. .
* '

Cdram DoRioN, C. J.; Monk, J., Rajibay.J.', Caoes, J., Babt, J.

'

No. 614:

'

,

HENRY JULIUS FISK, ,
^

•
.

{O^endanl in the Court Mow,)

Apfiuamt;
.. AMD

. VIRGINIA GERTRUDE STEVENS, .V*r ,

-'i
' (Plaintif in th* Court btlow,) ;

\ RiSPOIfpiKT.

Held .—1.—'Where paniei were^arried In tU» State of New York, and their matrimonial domi-
cile'wa« In that S,tate, but the huBbaiid afterward* established himself permanently !
Montreal, province ofQuebey^hnre divorce Is not recognized by law, that adecree of
divorce anbsequentlr obtahf^d by the lOfe in the State of Kew York (the hiybiad
appearing and not contestlOg the divorce suit) had no biuding effect liytbe Province of,

Quebee. J
"\ 2.-That the parties bei<i| still hiuband and wife, the latter was not enUtled, without

proper authorization, to bring an action against her husband, for an account of her
separate estat* which had been placed in hi* hands for administration.

3—That the absenpe of anthoriiation might be pleaded by a plea to the merits.

The appeal was from a judgment of the Superior Court, Montreal (ToB-
KANCB, jr.), 25th February, 1882, maintaining the respnndent's aotion.

The cane for the plaintiff (respondeat) was that on the 7th of May, 1871,
the plaintiff and defendant, both Jiwing domiciled in New York, were duly

married in that city without ante-nuptial contract. Before and at the time of

the marriage the plaintiff had a fortutie in her own right amounting to OTer

•2^0,000, and by the law of the State of New York, applicable to this case, she

retained the separate owqership and Qntire control of thisibrtane ajRer her ma^
riage. Very soon after her upion with the defendant the plaintiff entrusted to

him the management of l^er fwtune,. and put in his possesaion all her money,
valuable Becurities and property ^^very kind. Daring a^Teral years thr defen-

dant had posiKssion of this fortiiiw^tl^dministered it, making oooMidM pay-

A
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meiiti. to plaintiff oli ncoount of tho n-vcnuoH T„ 1«7.' iu , • ., ,.

|.r..pctl,, .iih .„ .„o«„t nf \,U ,l,„l„i.„,,i.„, tT. T f "
.l".mW l.™k,o plaintiff, vcv ,,„a7t.Il ofL m''°"

"" ''""""'""'

D,.co*r, ,880, .,„p ff„t,„„,.,, ;, .,:., ;; "c
;;' ;:i7\''\

.W. i. ...pared ,V„„, ,h„ J„,|.„,„„ , . .Vll^t'l H 7 TT*'
. .

.b„.„W .klMhoco.,,.., *>,„ d«.ioilc,.i,,ZI.::' H 't,". -"

ir-i.c wc. ..ill m ,if. „f ,„. ,i«f„„Z. • * ?
°"°° """''' ''• •'•"

The .l,.rcn.l«nt ehcii raised the „nw Mint bv . nW .. .1

.

re,nove.I to 31o„efenl. with the intention of o.akinK it tS^^^^^^^^^^^
«n. pri„cipal^«t,bli„h„.e„t; that af tl^.imcnf he^bor hi wl'^r-'r*
.0 Montreal, and that the di.-orco is i,. eo„.,,uence n«l "d vo^d

"""'

^1 he plaintiff contended,
""u voia.

*. Ist. That by the hiws of the State of New Vnrlr «« • -

4rh. That the dcfendimt returned to the phiintiff on !.« ^ . i .

Si:;rr:;t:r'--^

of defendant's adultery.
"''"* ^^«w lork, on thogrouiid

6th. That tlvB effect of tlie said divorce is br Poni,.u»„ j

to the .Clio- ,.,e doBieiled i„ «,. g^ „r KewYork " "" '"

HUtK

• ''f I

(II*

iM

\y^
"X"'" JJ^
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could not be mnintaincd in the event of the divorce being held null and void
lor WHiit of jwwor to taUr eujiulke. - '

TimuANCi;, J., observed .—Tlicrc i« no <,uoHtio.. aHto the facts of thin oa^e
Iho purtioH wire domiciled in New Yoric ni.en they u.arried, and dJ*l not chm^i,
iheir donueilc for H)n.e ti.i.e. The chief qticRiion ia one of law, whether the^.cree of the .S..|.re..a. Court of New York w,.H..pcn.tive to dinaotve the nn.rmRK

-^iit .1 time when the domicile of the huHbanil was in Lower Canada. HiKhon
M»r.m.,e un.l Jhv.uee, Vol. 2 (728). " When the wife in j.h.ihtifr in u .livorco
Milt, It iH the I ordin of her, ,.ll..j.,.tion, that she in enti.lad, through the mi^crfrl-'
duet ..I her hu.hui.d, to a hepi.rnie domicile. If ^ho fails to prove thJM, she f„iU
111 her ciuHc; if Mie proves this, nlie e^tI.hli^hc8 her ciiusc. S. 12^ (730) And
the doetriue th.t for purposes <,f divorce, the wife njuy have a, domicile Hopgn.te
from her liusbimd, is well estahlislud in the American tribunals. § Ifx; (731).

* * ••*= II;.viiig, therefore, nhived ut thin conclusion, we HJiall have no
difficulty in wattling, upn principle, that, aa aqucstion fVee from any statutory
incumbrance, t.he Courts of the i.cr.u.I /,««rt.AV< domicile of eithc'r m.iy entertain
the jurisdietioii. If it were nx>t ho, then both iitatea, where the domieih, of the
^ui> was in the one State and that of the other was iu the other State, would iTe
depriv(d iif the rij;he to determine the status of their own subjects." -

This appears to be a most reasonable doctrine, and should be followed by tU
Court in thi.-, case. The husband havitiK committed adultery, the wife had a

^
r.pht to complain of it before the Court of her matrimonial domicile, which was
then her actual domicile, an^d the husband acquiesced in the proceeding by hit
apprarancc therein and submission to the jurisdiction. It is uVneecssary to dis-
cuss the ancillary «,uestiou3 started by the defendant. IIis plea is overruled and
the order for the account made "

The text of the judgment in the Court below was as follows :—
" The Court, etc.

" Seeing that it is proved, that, by the laws of thetee of New York no
community of property i« created between parties mdrryiug without ante-nuptial
contract

j

•

,

^

" Seeing that, at the time of her marriage with defendant, plaintiff had the
fortune stated in the^ deel.ration an.ounting to $224,000, and that, shortly
after the marriage, defendant obtained possesion of plaintififs fortune, as her'
agc^iit a,id trustee, and administered the euu.o until the 25tb of Sl-ptember
loi6; -' • ,

'

"Seeing that defendant returned to plaintiff at the date laBt-mcntioned onlv
a smalJ portion of said fortune

;

'Seeii^i that in December, 1886, plaintiff was duly divorced from defen-
'

dant by decree of the Supreme Court of New York, and the effect of said divorce
60 far as plaintiff, was concerned, was as complete and exteasiv. as if they had
never been married

; ^
^^" Doth overrule dcfcudanfs pleas and grint the conclusions of the deolara- , -
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*- .'
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iiiiir
married woman, and oannot, under the liiw« of thin f^rovincc, lue in hor owd
oanio without ihc aulhorizution of hor liunband or of a judge.

In oonMJdoriiiK the question of the viilidity of the pretended divorce we h.vo
fo keep in view the fm** thiir, after ninrrjinnthf rortnondcnt the Hppolloiit nbun-
donod the New York ilomiciln, mid thiit, loiitj; before the iimtitution of hin wifc'i

Huit for div(irc<>, lie, ncconipniiioil hy hin wifo. !iC(|uirod in the Province of Qmibco
anew domicile, wliich ho lian ovcf xince rotnincd : C. C. L.C., Art. HO •

Dic.y on Doin. Hulo 7, p. 5 ; Il.ilo« Ifi,,18, p. 8 ; Guthrie's Savigny, pp.
54'

J*J>. ' '

Wo hiivc in tlic next pliico id-o to keop in view the well-untabiir^hcd pi incipio

that n niiirriud woman canrnt acquire a <i<>uiicilc of her own apart fioui and in-

dopcndinHy of her hu.sband : C. h. ('., 83; Dicuy, p. 106 ; G.'s Savigny

p. 66 ; 1 Doin. Xo. 357.

And, Jiiiidly, we must above nil reiuembcr that id uiutlcrs of divorce tlio

domicile of thi; consorts is the test and only bisin of the juriddictioii of tiio Court
i^Huming to ileal tiuTcwitii

; iu other wordn, divorce can only be pronounced if

the hiw of tin- State where tiie cOusurts are domiciled permits it, and only in

accordance with the law of that State : Fiore I>. Int. Priv»<, No. 131 ; Dieoy'i

llnle 4(1, pp. 2'.'5, 227, 235, 240, 241 ; O.'a 8.4vigny, 24S.

The domicile of the present appellant, and, consequently, that of the re^jmii-

<lcnt, being t\to Province of Qu,ubcc, ut the time of and bLfbro and Hince the

institution of the divorce suit in question, and the Court of their domiuile being

the only Court to, whicli recouifie could be liad for a divorce, it h clear that no
Court outside the Province of Quebec could legally decree a'dissolution ol mar-
riage of these parties ; and it is clear, moreover, that there being no law of divorce

here in this IVovince, those parties, while so domiciled here, could not legally

obtain any divorce at" all, -except by incaris of a spe^ul Act of the Dominion
Parliament; and, therefore, any divorce granted by a foreign Court must un-

doubtedly be invalid and ofpo force or effect whatever iu this Province.

It seems to be? contended by the respondont that because the appellant

appeared. in the divorce suit by his attorneys without declining the jurisdiction

of the Supreme Court of New York, he thereCy rendered the decree, subse-

quently granted, good and valid. It seems also to be contended by the rchpon-

<denl tliat she acquired for herself j^ doiuieile in New York by a short temporary-

residence there, just before the iuBtitutiwn of the divorce suit. Now, it is respect-,

fully submitted that neither of these contentions has the Bligiitcst legal foundation.

The respondent's only proper course, if she Wished to obtain a valid dissolution

of her marriage, was to have made an application to thftiParliament of Canada.

As the wife of a domiciled inhabitant of this Province she had no other course

open to her. Persona domiciled in a State oAnnot be pevuiited, in order to

ie\adc the lawa thereof, on the subject of divorce, to take advantage of theiani
M>f another State, so as to obtain 8(|ch divorce in that other State, whilst thej

remain domiciled in the first-mentioned State. Such » proceeding would be

jigaioBt I'ordrepuUie, and could on no account be countenanced.
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rci>jN>iiil<;iit Jh Hill tlifl wiru nf the n|)|M>lluiit ; mid, 2n(i, tliiit nlio U not nutlioriiod

to iiiKtitut tlitt prrwnt proflflB<iiii;r»i.

An rt^iirrU tlio Hrnt (Ntint, thu rPii|Minil(>iit •iibiiiitM th it ov«>n ir nIio worn util)

'iliojfifo ol'tlio iip|iclliiiit, lier nctiun to foron him to nooouiit iroul«l »<till Ui fmr
foctly good, tiince lior |i«'ri*oiiii| mid niiitiiiiKiniid ntntiia niii»>t, Iw n«^ni-i)<'d im

fruvt'nictl liy tlit! l,iw»< of llie Hlutu of N«w York, wlicr«i nlia would enjoy nil tha

t\\fhtn and (NiwurM of n /fnie. $iiU uh ro^iirdx liur |iri.(«t(> 4irn|Mtrty. Tlii** wn«

I'lprcHly licid hy liin hnncr Mr. .luHiico Uiifnvillu In iHilniiNMinK llin dumiirror.

Jtcfi|Miiid('nt KitliniitM lliiit t'vtin under our lnw ilxtru would \m notliin<; to |M'it«ri>iit

II wilit H4>|iiiriito iiH lo pin|iorly I'loni ehiiinin;; tin iiccoimi fruni )i«r iiukbiiud, who
hud bt'on udniiniilurin); iitid in |Hi»M;HMun of li«r fortune.

Ah tu till! WHiit of iiuilioricition (on tlio liypoilicfi* tlitil the divoroo in not

Vdlid), roNpcnduiit HuMiiitH limtth') point him lic(<^i inipro|K>rly rniMMl hy n plv'ii

to the nicritu, iniitoud of by prbliiuiiiurj oxoujition. (Autiiyu et fir vi. l)^n^^i^ et

id., li. L., p. 727.) .

Ik'HiduH, even if the Court idiould hoM thnt the wife ou^ht ttir hiive nbtninod

no order to iiuthorize her in thin Muit, thi^ .respondent feelH coillldeni tlmi hIih

uould not be put /ior« Je cour »t tlii.<« Hti||rtr of the proo^f^dittKH for want iif thl«
^

foriiiulity. Relieving hcinelf to be^validly und iibwilutely divorced froinjiur liita

IiuNhund, in virtue of ndeoree.in which ho uc<|uioitced by iippcitring in the suit,

and uiiich he Iiuh never Miice qucHtimied orjitteuipted to sel iiHidc, the rc.ip|in-

<lcnt took the quitlity and Htutus given her by Ihio noIciuu unnttuckcd decree,^

iind entered Huit in the Court below ttn a feme nth. Under them) oiromnHtimccii .

the rcBpondent feel:* Auro that if the divorce nhould be dueiiicd inoperativo, ihii

Court will uniininiousjy uuihorize her umicr. teiiante. A Hiniilar'np|>lio.ition

«a8 made tit the heuring ih the Court below by rcNpondent'H couni^l, but UH.the

iiononiblc jud;re held that the divorce wa« perfectly good and volid, the npplion-

lion WiiRiifcoUn^b KuperfluouH.

And the respondent in convinced tliat a renewal of tbin application baforo thii v'

Court will beequally nuperfluoun, iiiasinuoh as the decree of divorce, which nlie

invokeH in her declaration i.s porfeoily valid, and haa^tlie force of rM,adjudirntn

agtiiuHt the ajtpfiilant at all eventH.

In the first place, respoodent aubinit^ that tlie appelant ih estopicd from

netting up the invali<]ity of tliiH divdroe, inasiuuch us he oppeaired in the suit by

liis attorneys, without declining the jurisdietion of the Supreme Court of New
York. Under any syHtcm of law, such genera] ap^iouranoe bindit the defendant

to the. decree of the Court to whieli he has Hubiiiitted.

Dicey, on Douiicil (}B79), p. 233, oitiiii,' EyclioMki vs. Zyclin^ki (2 Swab, ft
'

Tr. 420), layn down the rule that the Eii^liNli Divoroo Court ban jurisdiction

to dimolve a marriage bctweeo parties nut domiciled in England at the time of

>

tlio, institution of, proceedings for divorce, where the defendant has iip)iearbd

ubsolutely and not under protest. In the case juKt cited (f.ee the report of it in

L. T. E., N. S., Vol. 6 (1861-2), p. 690), the defendant first appeared without

protest, and "flieo tried to file an answer objecting to the jurisdiction of the

Court by renstm of hts want of English domicile, nod it was held that he wu
too lute to raise auch ohjcctinn. =:

--j:
|a--
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pr^yoii."

'/""''"'•"» "/ f/^* Court, th,y „,g|.t pronounce H.o d„or«a

Lord Ju«,io. Bret.. |„ Niboyot v,, NIboyel (4 Law |fcw,r.. I' D tft^

[.ord F»cn.nBce, in the liuit-n.<,ntlonea oane fL R PAD 41B o. . .
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45 N. Y. 430, iw ' ^«« ;?"»«>" ''^ ^ -» Justice Church, reported in

Bishop, M..r & Div (18fi4), § 760 (Vol. II., p. 697), .ay.r^':; AoeonlF„«
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had jurisdiction to pronounco the dcc-ee in question.
The question of the competency <.f any Court to pronoupoo a divorce between^
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^
on tlic question, tliis Cduit will doubtless select from the variety of rules offcrej

for the s«>Iutiotf of the probk-iu those which are most oonfuriiiuble to the spirit

4>f our own laws and to e(|iiity.

The French uuthuritids lay j^reut stress on tho nationalifi/'Or aUeyMuce ot

the parties, and when (as in the present case) this coincides with the Ire locC

mntructui and tlie lUi.trinioniul don»iciIe, no French Court would hfititihe to

»cci)j;ni2c tl»e talidity of a divorce projnmnced by such a forum.

Merlin, Rdpertoircvo. '[ Divorei'" re MoMAion, id. ibid.—vo, " Jupeuieut,''

§ VlI.'*Bur urr6t du 10 niurs, 1807y Cliituipeaux-Grauimont; Foelix, Droit

Interuiitional Priv^, (1866) vol. I., p. 68, note (o). j Laurent, yol. I., § 94 et

leq.; C. CasK.,18 fev.,^1818, Gnudi c. Keileruiann, JS.-V. 15-18, 1, 437; C.

Cass. Civ. 2b fev., iBOOr^iiuflkley c. le Mairc, dii lOe arrondisseuient do Paris,

. S.-V. 60-2-106
; Arret du 6 juili, 1860, Ajjen. Taillandier o. Herrcrbs, S.-V.

60, 2, 357 ; 0. Cass. Ci*», 28 mars, 1878, Prinoesse de Bcauffreinont c. Prince „

»deBeauffreniont,S.-V. 78-1-193, C. Caw. Civ., 16 juilkt, 1878, Pluqueto.

Maire de Lille, J. du Palais, 1878, p. 789.

The Italian authorities are at one with the French in regarding natioiiiilityns

the tost. See Fiore, 0roit International Priv6, trad. p»r P. Pradier-Fod^r6
,

(Paris, 1876), pp. 226, «j9 § 131, ,

In .Scotland, from a very early peri«d, the Courts have taken jurisdictron In

«»8c<» ft{! divoree\ a vineido, without niuolj regar4 to the perman«nt<^miuile of

^e parties at the. time of the institution of the suit. It seems t^ have been

miffioient that a citation, which would found a jurisdiction in ordinary civil

•Mies, 8h(»uld bo served upon the dt^fender. Thus, personal service might be

tnodc within the country, or at the place of sojourn after forty days of residence,

•«r service might even be made edictnlly where the parties were of Scotch origia

:«nd marriage, although, at the tiuie of suit, neither were domiciled in Scotland.

This was the case in Pii'ie vs. Lunan (Fergusson's Reports, 1817, Appen, 2G0).

The parties were Scotch, and were married in Scotland, but afterwards became

•^oiniciled in Loiidon. The citation in the suit of the wife' was proclaimed

«dictally, and even the oath of calumny of the pursuer was tnken by comniis-

' «iOD at her domicile iii London.

Lord Brougham, in Warrender yp. Warrendeif, discussing thejudicial author-

ities of Scotland, refers to Mr. Fergusson as carrying great weight, and quotes

''•binii as follows :—-" According to these precedents, the ufuiaicipal law of Scot- *

-* land is also now applic«l% the Congistorial Jujlioature in all oases of divorce,

•** without distinction, whether the. parties are foreign or domiciled subjects of
°

•* tliiS Kingdom ; whether, when foreign,-.the law of their own oottntry"aBbTds

" the Same remedy or not; and whether they have contractc'^ their niarringe
'

* within this realm; provided onl;^ that they }>eoome properly amenably to ihe

-^jurisdiction of this^rum." '

'

\
-•-' ^\:

James, L: J.j in Niboyet (L. R.-4 f. D, 7), discussing the principle <!f

domicile (Nov., 1875), sjiys :-^" The Scotch Courts have exercised j^Hsdiction

=»^BWirtdisr^ffd"efany Begfa-yrtneiple:" '
. ,. • ,. •

. ,:
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«nce 169J :_" Neither the place in which the marriuge was celebrated nor that
in which, the palsies were permanently domiciled, formed a subject of e«i-

Mr. Bishop in th^ latest edit(hQ ofhis work on Marriage and Divorce (;^81)ol. 2, § 140, includes in his notice of the present condition of the ScoteV Eaw
the remark that-" U is often sjated in EnKlinh cases as conceded th\lhe
Scotch Law rejects the ralepf the domicile:" and he quotes James L i\«

' lupra. t . ; -m

The history of English judicial opini.,n on the subject reveals the fact that iik,
•pne.of the number of decisions rendered on this poiift, the hiw is stilt^^iiT
unsettled gtate. Before the Divorce Act, 20 and 21 Vict. (1858), the dootrinet
was that an English marriage could- not be dissolved by the decree of a fireign
^ourts. (See Lolley's case, 2 CI. & Fin. 567 ; McCarthy v. De Caix, 2 CI. &i
* in. 568.) One principle on which this doctrine was founded was that of the Itx
loci contractu; biit another principle was the condition of the English law at that
time, by which marriage in England wuh indissoluble as by a pjooess of the law
but only by Act of Parliament. A.rd, thirdly, there was the principle of the
•Jlegiance of English subjects to the Kngli.h Grown and the jealousy of the law
against English married subjects goin;. to a more in.lulgont jurisdiction to have
their marriage status discharged, and then returning to England to enjoy a new
privilege not recognized by Enulish law, which had given rise to the Stat 1
James I, agaiu..t such practices. Under this doctrine it was sufficient if only one
<.fthe parties was of English origft and domicile at the time of the marriage
•n England (see McCarthy v. De Caix above cited), or if, the parties being
English, the marriage took place under the authority oi English law, as at Gil^

But since 1858 this theo/y seems to have been abandoned, at least so far as
to allow foreign Courte, where jurisdiction is otherwise properly established.
to .dis«.lve English marriages for Causes which would be sufficient in
J!.ngland

;
for now the indissoldbility of an English marriage could no longer be

assigned as the policy of the English jurisprudence. On the other hand, how-
ever, the linghsh tribunals have adopted various criteria to deter'Shne and enlarge
tbeir own jurisdiction to pronounce divorce, whioh have greatly eaten into the
*ule of the husband's domicile, if not quite overthrown it. ^hey have used for
this purpose the three principles of-lst, English origin j 2nd, English marriag*
between British subjects ; and, 3rd, Appearance in the suit without protest.

*

- The prinS^iiTon which the jurisdiwion ofthe Divorce Court in England
•iIio» 1868 is founded may therefore he stated as follows :—First. There can be
no question that when both partie.s are domiciled in England the English
Divprce Court will ^_ competent to dissolve the marriage. No question of Pri-
vate Iatern,atioiial JJaw is involved in suoh case.

,
8e<i»ndly. Eoglishr tribunals will take jurisdiction where the parties ore (or

^*°l_*'°^y
*!*^'^

"L^*'^"^'"'*
""^'°' '"? ^^^^ ooniplaining party la resident in
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P. D., 1. See also Brodie vs. Brodie, 30 h. J. (H. & Ikl.), 1 85, 2 Swab, ft T.,
269, where Snttah origin nntl a rceidonoc in EHglund not miiounting to doniicil©

was admitted to gi»^ jurisdiotion.
,

'

Thirdly. An English Divorce Court will tt«8unicjarisdiction to dissolve aft"
' .English marriage between British subjects on the petition of a wife who is

retiiltnt merttj/ in Englapd when the hunbend is, at the lime of the procced|ii|gg|^*
domiciled abroad, he havidg been perponaily served <ibrood with the oitatiilf^^
although he makes no appearance in the action. |feffc v.«; Dfcki 2^ h. J» (P.
M.), 129, 2 Swnb.ii T., 90. Sec alsO'Br.nO- vs. Bond (Law Jo!irnttl;^l§60, n' *

S., Vol. 29 Prob* and Adm., p. 148,2 S^yabi & T. 94), where the English
Divorce Court toofc jurisdiction ih a^uit fi.r'.Iissohition of on Kngliwh manria':*',

.
on the ground of adultery and cruelij, ngititist a, foreigner, who wag served,
abroad with jthecitatiofi, but did not jipjKJir in the mjxS>

"

Fourthly. English Courts will nssuine juriMaietion In divorce between partfds
not domiciled |n England at the institution of the suii, when the dtfcndant h.is

' -

appeared absolutely and not tinder protest, (Sjc authorities quoted above on
this point.) « <. >»

Besides the cases just cited as thus clearly invading the riileof tfie husband's
doniicilo, on stated principles of juri».rictiot>„the Judges in^ nutn^roiis oiftTie

decisions have let droprftoa which go far to estiiblish in EngiiS*h j&dlicial opini-.n

thfe natural juhtice of the doctrine thiit the "domicile of the wife doifsnotfollow
^^

that of the husband in cases where he commits an otTence ngainVt the marriage
purity, or abandons her without |ause and without, support. Thus see Lord
Cranworth in Dolphin v, BoWns, T M. Loidscasos 410, Lord Chancellor Eldon in

:

Tovey V. Lindsay, 1 Dow ]36, and Lord liedesdale, sub codeni. LordUustice
Cotton, in Niboyet v. Niboyet, cited above, said :

—" There is, in my opinion,
no sufficient re!i^nfr»r limiting the right and liability to sue and bo sued* in.. the
Court of Divoroq to persons domiciled in Eiisilan.i." And in Pitt . Pltt^ 4
Macq., H. L. App.-caBCs 627, the Lord Clianeullor in giving the jiidgment eaid :

7-" I should have the greatestdilflSculty in holding,that the wife must be oub-
ject, for the purposes of divorce, to the jurisdictiotuof any country in which the

'

husband nfiay choose to fix his domjoilc." See further to the same effect Sif B.'
Phillimore in Le Sueur v. '^Lo Sueur, Lnw R., P. D. 142 ; and among text

"'

writers -Phillimore, Int. Law, 2d cd."Vol. IV., at p. 71, and eBpecially at p! 349.

Thus we ore brought, lastly, toHhe A^nerioan doctrifie, Which is siniply thft .

proposition- -we have just stated, and shown to be supported by the English
rftcte o-tleast,^ if not by English positive decisions ;^That for |)urpose8 of
divorce a wife may have or acqwii-e a separate domicile of her own.' As a prin-
ciple of American law, this 'proposition has become so widely known and so well
settlpd in the American l^oorts, tliat it wc'.xrfd seem to be superfluous to attempt
its fiplanation or discussion here. SeeBisliop, M , & D. ( 1 88 1) , vol. 2, chap. it.
It has received the sanation of the highe«t-of the .Xmerican Courtiin Cheever
. Wilson. 2 Wallace (US.) 108, 113, and of the highest Court of Massa-
chusetts in Hartean V. Harteail, 14.. Pick, 181 , and in many of the States U
hnw not only been wtobUshod by the Com h^, but baa ita provisiona ift tll»

"
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Statiue Law. SoojiSto th^ decisions, State v. Soblachter, Phillip's N. £ar.B 52a; Oolvio 7. ||od, 6, Smith (P«.) 375,378 ; Dutotor v. DutoherT39
,

W.H. b51
i
Pato V. Pale, 6 Mi.8ouU9; Thr Republic v. Skidniore, 2 TexasaU

j
II.,pL.„s V, Hopki,,8, 35 N.II, 158. I.^ Now" York it is provided in theWe olCivU Procedure (see doposition of S. P. Shclboufue, App., *u6yf»., pi

X.W> as folJow&^Chap. XV., title i., j^rt. 2, § 1756 :_ "

"la either of the Ibllowing cilscb a;' husbaud .or ylffe maj maintain an
,

^^

action a^uinst the other pun/ to the marriuge, to prdcufe a judgment divoro-

'' adiu^r i''"'*'"''
*^*^' *^'''"^'""^ '''^ warriagt- by' reason of the ^ofeadunfB

"1. Where boib parties were resiJcinta of tlie Stati #hen 'the ofience was" coutmilted.
,

'

•* v
,

' 1*2. Whfero the part^ wore niatricd within thisStat*: *

^"3. Wiicre tho. pjaimiff w=is u resident of the Stat6 when tBeoflence Was
oonimitted, and i« a rosident Jher of when the action is commenced.
-"4. Whefe the offeuoo wascomuiittiMl within the State, and the injure4 party

-^ wiicu tlie action is cojuujcn^cd, is a resident of the State."
'

\

,.

^

An«li«^the .same chVeru|^|fc^i.proTidcd, article 4, §1768^ '^jf a
married won.an,dwells.wj|Ma^ ate when she commences ^u aelioo against
her mslraod, as lJ^escrilJ|P^«, ^f the la.t two artide., sl^e is deemed a
?e8idenl tliereof; »Hhoupl?irfiti^hfthd resides elsewrh^e." V
,f»cxamiuation.of the foa.(|pi„gi,uthorities discloses the fact that there is no

.
»i.flcxible rule i„ any cohnHy furthe determination of the proper forum" in •

ca^spf divorce, bhttha^tho decision in. each case is controlled b^ the peculiar
circumstances of that c^se. In the divorde

, suit referred t<^ in the present
«ase^thc Supreme Cou)t of New Y-rk proceeded in «trict:aocordance with
the riHtiiirement* of

,
the htatutory kw of the State oiF New' York

and witl, fl,e AWof its own Judges and those oC \he 'Supi^me Coiirt
of the United fe/ates. Moredvori this case presents such a number
of eircuuiijanccfl /umablc to the as.«umption of jurisdiction by thelSupremo
<.ourt of New Y<^rk, that, mderarn, of the system %f tU lata above refePre^
to the divorce in quesfion must be held valid. The -parties were both
of American tiirth, orij^in and ulh-innce ; there is no proof of their having
changed their batiooality or of tho|r havin«'boen naturali*ed elsewhere ; they
were married b New York"; their matiimouial domioae dufiog eighteen
«.onth* after t^e marriage was in N.w York ; thCWite Was resident in New-
ark at tjic tin^e of the instituticfn of the aui^as Tcquirerf by the laws of that
6>tuje. and in any ev.cnt she had, through -her husband^'s misconduct, acquired
therrgbt to establish a sepuralo rBfiiacnce and forensic domicile ; the proceed-
ings were condijctcd according to riiks ofNatural justice, the husband being
personally .scrv^ with a co|,^ of the citation; aiid, lastly,- the defendant-
speared in the; suit without i.ioies;, and •submitted.to the jurisdiction of the
.voui't. i

'

V ' -. '' ;...'"'';-

Uiider all thepe circuiastances. f)ift rflRpnnac

Fiik
and ,

Stevwuk

judgment appeah dfrom should be coDfirmed.
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Sterciif.
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'

Crobs, J. (rf«M;) On the 29t,h August, 1881^ Virginia Grortrude Stevent
instituted an action in the Superior Court at Moiitrcnl against Henr? Juliois

Fisk, in l»hich she- alleged that in May, 1871, they, tlie plaintiff ftnd d^e^dant,
were married in New !ir9rV», their actual and intended domicile. They ma|e no
ante-nuptial contract. .^BMsir- proprietary rights wo^ consequently goTirned by
the Liws of the State ofHew YoVk, winch permitted her to retain'the absolute

"

and exclusive bii^hership, control and dixjwsal Afall property, effects and riglita

_^elon>iing to her - previous to and at the . tim(« of her marriage ; that she was iit

"'C ^ime owDier' of valuoble. effi^cts and securities, amountiiig,.to $220,77S.t4,
then held for her by trustees who PubsequmtLy placed, them in her control, who
thereupon allowed the defeiftlant, her husband, to take possession thereof ^shor
agent an^ trustee. He remained in possession thereof until Septcpjbcr, 1876^
Ivlich plaintiff demanded the return' thereof. i^ith an accounfcof his iuanagemeDt,

^ whicH he failed to ghre. He only returned a small portion of her said fo;tuiie,

^disposing ofthe balance and appropriating the same to his own use, and refusing

to aeC0||ft for the proceeds thereof. Further, tliat ii^Decembcr, 1880, the
i' plaintiff was legally divorced fronytbe defendant by a decree 'of the Supremo

^ Court of the State of Nevjf York, equivalent to a divorce a vinculo matrimonii
pronounced in fawolTthe plaintiff.by the 'Dominion Parliainent, and thereby

became entitled to exercise all the rights o(a/ille nuijeiire umnte de $etdroit$. /
Concfuding that'the defendant be ordered to account ^for 'and pay over to the

plaigtiff the balance in hii hands, and in default to do so th^t'he should be con-

demned to pay the plaintiff 8222,900. .
*'

The defendant demurred to- the declaration as insuflScient in law,'oi the

ground that' tlredomrcile of the ijirtics had been for years intfie Ptovin >c of

QueTbec7-and that therefore no legal dissolution of the mjrriage had been effetfted... ,,

A hearing was had oti this demurrer, and i\ was dismissed. *|

To the merits the defendant-,Fisk, now nppellaut, pleaded that after the

parties married: in New York thty caiiie to 3Ionl rea* and acquired a new dom cile

in th(!!^Provinbe of Quebec, which new domicile they had kt the time bf the )re-'

tended divorce- apd for years previously ; that therpfor^ the pretended divorce

was Djill and vojd", and the plaintiff wa& not authorized to institute the action.

Also a plea of general \fiii\Xe, di/ense^ en fail.
.

^ »'-' *

In answer SteveD.s reiterates the Validity and sufficiency of the divorce, ''aver-

ring that her husband was personally served with the co|npIaint in the divorce

Buit, and appeared by his attorneys without declining the' jurkdiction-; that if

even the divorce were invalid fhe would stilihave a rijAt to demand from Fisk

an acceunt /of his gestion of her fortune, as well'by the law of New York as by
that of Quiibcc.„ ' f

The fads seeiji^to be briefly as follows :—In 1871, oh the 7th of May, the

rties FJsk and Stevens, ^oth being native Amcrieati citizens, were married in

the city (6f New York in the ^te of New York, having then their domicile iik^

the city/of New York. In October, 11872, Fhk came to reside in Montreal and*

from that time <;ontinaed to reside there. With occasional periA):) of absence^

Hbfina

K

•Mr-wife finally left him \n
'18 '

tfl, returning to New tott, 6m tliCTcattaf paflft^Bg^

%'
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• purt of her time inTariiJnnd pnrt iq New York. Hr. Shelburne, an attor-
• ney of thb State of Now York, evomined an rf witness, swears that after leaving

•

her husband sbo was a resident of New York, pnrtioularly at the time of tfie
iMHtitution of the-action wliich she brought against her "husband for divorcc,*nd
It is presumable that if slic could have any other domicile than that of.her hu*^'

'

b:ind it would-be a reversion to her original domicile in the citjf of No* y8rkj
In February, 1880, she commenced a bu»» in the Supreme Cdiirt ofNew York

•gainst heE husband for divorce for caiise of adplttery; i? was- served ii|«n Fisk
it Montreal, in this Province

; he appeared by attorney, and, after proof had, a
decree of„divorc«- was pronounced iHcre, frliich is proved to be, According to the
Jaws of the StAte of New York, an absolute dissolution of the m:.rria^'e, a r.V
cuh matrimmii, more espepially as regards her, Virginia Gertrude Stevens'. „ \
At the time of the marHagesho w«!^ possessed ofa considerable fortune Id

her own right, whith soon after her marriage she entrusted to the tore and cus-
tody of her husband. „ ,

- *.

It appears by the proof adduced, that by ^tlie laws of the State of Now York
tjje husbiind has no control over the separate" property of tl\e wife.- She oon-
tinue«, notwithstanding the marri.ige, to,exercise he^ right^ over her own pro^ "

perty, thesameasifshe were a/e»u!«o?e. / ^ ' '•
'

-

' -^;^

The present action was brought by Tier agaiiist the said Henry Julius'^Fist
V for^n account of her fortune which she had ef^trusted to him, and for whiqh,i6
ajarge amountj-lie had refused to account/ h ..,v

•She sues as ti/eme.,ple setting fofth the facts of the marriftge, th^ divorce,
'

,

.
*i8kspo8sc88iaaofherfund8, and Jus refusal to accoiinV I'

'
,'

T
' -

'

-
There is no difficulty about the facts. Fisk-defends himBelf upbn two grotlnclBt

1 St, The invalidity of the ^ivorc6.< ..^ \ ^« V. ;
'v,

2na.^The,»b^nce^d' authority'.on. the part of the:re6i;oit, Virglnii'
Aiertriide Stevens, a married woman," to bri^ig the action. ^;

Safe as matter of simple adtTmistrition the second ground, jjccdtding to our
'

Jaw and practice, would probably be if conclusive answer to'thS suit, if true io
fact, that is,if the marriage, bctjreen her and Fisk slilK subsiste^,; C.C. 176':
'; A wife cannot appear in judicial .prqcecdings without her -husband or ha^7
wthoruutiort." ,183. " The want of'authorizatiWbythehusSand constitdte.
acause^of nullity which nothing can cover."

, But she may^be authorised W
a Judgt—C. C. 178.. For n#ters purely adtninistratiVe the wife separated

'

Zr ^X'^L*""^
'"* '"''™* teeing .^uthorlwd by her husband, C. Carts,

176, 17T, .178. I Ho not propose 'to decide whetheV the present suit if
admmistration or not, but will proceed to deal with the main;que8tion.' ^^. ... ;

If the divorce be operative authorization is.of course unneoe^ryi. TThe '

crucial quesOoa is whether a divorce obtained from the ^uferM Court of*
U>e State of New Yark has force in theProvince of Qtiebcc. . ^

K°t *''l,^r"'!°?
of Quebec the law recogniics no right of divorce ; it cait

-ly be obtained iltiuui;uilie lOglMfttive Wrce of the Domipipn Parliament. > "^

and
Stereo*.
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'

• —
Tho ui^ifa ooMt<vitinn of tho nppcjlnnt is that nt the tinio the divoite wa«

applied H)r, the parties had their dosiicile'in the Province of Quebec, and that

the Siiprt'uic Court of thcStiite of New York had no jurisdictioo.

It in contended that it ih actual domicile that givet* juri.sAieUon in mi('fi'^oniii<!»,

,

and t|iat tlie vife being incapable uf liuving any domicile Hiive tlmt of iter

'

hu8ba|id/the iietual domicile of Virginiir Gertrude Stffvena was iu the I'rovinco

of Qublec, in Canada, at the time bheldoptcd lier proceedings for divorce, ;iiid .

that wie could not legally resort to any jurisdiction other than in the I'roviiico

of Qujebeo or«Duminioii of Canada to obtain it. *

'

That ruSmrould have a#fcry rca8onable application if the actual domicile of

the hisbaiid was the domicile of origin of the, parties, or was even tholr matrir

tuonial domicile, but thiTc ore strong, to-iuy uiiud, convincing, reuboliit why it'

should not apply to the ]3rc8siit case. (

In the first place tlje partie-s are citizens of anot)ier State, to a certniu cxUnt

still (fwing alli'giance and obtdienee to its laws, which <»bli<^tio(is they have

never repudiated, nor have they ever renounced to their claim for their protec-

tion, ulthough by passing into another State th^y have thereby undertaken not

to oflfend against any of its institutions (jr laws. Th^ law of the country to

which they have removed does not reeogrrise any logal right to u- divorqo,

pljthongh it may be granted by the legislative force of an Act of rarlinment.

Their own original State, to which they still owe alk-giance, recognises a legal

right to divorce for cause. In entering into the contract of mani.ige both

parties stood on the same ground as regards the validity of the contract and the

conditions of their consout. The subjection of the wife to tlie4iusbaHd,di'J not'

impair these conditions or the right of cither party to invoke tiiein. Tliey

married under u law which n/ade the contract subject to dissolution for 'ciiiise.

Admitting that the wile undertook to foll<iw her hur<b<tnd, it was olwayi^ubioct

to the right to invoke the condition, that if the husband was unfaithful iu the

execution of the contract she could, for ouiiso sufiBcipnt according to the law

where the contract was made, ask for its dissolution. Could the husbitud by

carrying her to a country where this right was not recognised deprive her of it?

It seems unreasonable to say that he could. Would such an act not be a fraud

upon her rights? In my opinion it would. I^|, is vain to say t^^njiccount of

the subjection of the wife she could not raise tli« point. Hcr<6tnlJtction is ota

condition that the husband fulfils the contract on his part. What goes to the

Talidity of the contract revives the right of the wij^ as u party tui juris seeking

for its fulfilment. If the argument of actual domicile were allowed ,to prevail,

it would in every such case put it in the power of the husband to defeat the

wife's rigtit by taking her to a place where her rigiit could not be enforced, or

«ven himself removing to such a place, for by fi^ition of law and at least for

certain, and perhaps ibr most purposes, hi^ 4oH>i(>iie womld be held to be that of

lis wife also. Again, in this particular instance the parties were citizens of New

York, they made their contract there. Admitting that they afterwards resided

abroad, if both parties found themselvea in the State of New York, would a

itona Jide suit there, not subject tir the BuapiciOD of fraud or evasion, noifnTnoJffir

<»
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- eompetepk to the parties? There Beems no valid reason why it should not.
The

^
act performed in this oaae was eqiiivulent to the case stateJ. V. 0.

Jtevena»ipgjB,4hrState of NeW York, cited Fisk fromJUontreal, Canada; he
i^^OT, which was equivalent to hia beinK in New York' and being served
tliero j-he made no objection to the jurisdiction, and was condemned on evidence.
Can he now repudiate the force of that deore6? It is said that consent does
not give jurisdiction. That is true of defect of authoriJy in the trrbunal, but
It is not true of voluntary NubniiH*ion to or coming within the jurisdiction of a
tribunal that has authority, more CHpcciaily as regards a. pergonal obligation in
rCfpcct of which its lulfilnicnt may be claimed anywhere that Uie Inw recognises
it to have binding force. E8pcciully in it appropriate tb«t4he sovereign authority
whjch gave the contract itif binUing force should be the one to decree, its

" dispoludon for default of the fttlSluient of Uio essential conditions on"which ita

pcrnioncnce was to depend. . * .

It ptihaps might, with reason, have- been orf-ued that if the tie 4iad been
created within the sovereign authority of a State whose laws did not permit of a
dissolution, and the pajties jifterwards' resorted for a divorce to NewJfbik,,
where the law permitted it, 'such divorce might be goejiJ within the StateWNew
York, but would not be Effective in the iftatu or country of their matvimontul
domicile. ' v

_ . ^ : ri '. »
.

It was argued that the Impwiol Statute e'stablisliing the' Divorce-Court there,
in giving authority to a reside* tljci'e to be plnilitiff in a divorce huit, exceeded
and beci.o.e*an excep^tion to the general rule which required the parties to be .

^ ,

actually domiciled within the jurisdicjio... bHt it seems to mo that this argument
IS based upon the supposition that there is or ought to be such a general rul»,
thYt-a.'con of which is not only doul»ted/but seriously questioned., and, as I have
alrc;.dy «hown, puts it in the. power of the husbu^id to deprive the wife of all
rcniidy. It might rather te inferred tjiat, the English l.-gisfation was the
n.giition of any such rule, and in fact the sabction of a contrary rule as coraqct
m priiicipld. ^ .

,
Our own Civil Code, Art. 6; says :^" An inhabitant oPiower Canada, so

Jong as he retains his domicile therein, is governed, even when absent, by it»
laws rj-spi-cting the status and capacity of persons, but these laws Jo^pt apply
to persons dpniMilcd out of Lower Canada, who, as to their status an* capacity,
rpmam subject to the laws of thcif country.^' - ; ' , \^ '

This should be true as regiirds other countries claiming jiirisdiotioii pvertheir
• «nbject3 in Canada. ",

'
"! • '

Bishop (" Marriage and Divorce," vol. 1§ 113 a.and*§ 125) considers ihat a
wife may acquire a domicile for the purposes'of a divorce. This may be more
true as between the States of the Federation t^n in regard t^oreign coun-
tries, but the case is different when she M«9ught to be deprived' Bone.

It is to be borne in mind that the statins of strangers is not#eated, bur'ia'
only recognised here, that i> mation abroad would have no force 'here save by
.

hattg^^ftntus, operated by'ttie power tTfil crcatecr it, IwveiT
the panics strangers, with the status only which the sovereign power, to ^hich
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thov owe their iillegianoo, Iihb given tliom, ond in this oaae there is the Hunie

reason (or the recognition of the oiutus given them by the dimolution of tlio

marriage, us ihut flrat given them by the uiarriago itself; both auta equally

depend on the foreign law' the force uf which in tonly riKsognincd by ^loinity.

What nome authors ouU acts of voluntary juriadiotion cxcraiRcd, by foreign

iurta lire recognixed by the mvercignty of each country by comity j'hh, atrictly

ppeaking, no judicial net has force beyond the sovereign territory for which

and by wIiokc |)ower it is promulgated.

Foeiii, t. 2, p. 384, No. 10,2ine ed. :—" Quant it la validity intrins^quq et

jur oe qui conoerne lo futur conjoint Stranger, il faut appliquer Ics lois du

pays de son domicile, surtout ce qui est relatif k V^6tnt et k la capacity de ta

persoftue." See also Muller v. Uilton, 13 L. A. R., p.

Le droit interhutional, tli^priquc et pratique, par Charl^ Calvo, 2me ed., t^ 1,

p. -366, § 247 :
" Hi la c^Mbration des maringcs est unc affaire d'ii)t^rdt public

ct sociiil, lu dissolution du lien conjugal n'a pas une importance nkoiudre ; elle

est regie par les monies pri^cipes de jurisprudence Internationale. ,Ainm la dis-

olutton d'un muriage j.iidici;)iremcnt prononc^ par voie de «^paration de

oorps ct de bienn, ou pur Vnie de divorce C9hform^icnt auz lois du pays oii le

manage a ^t^ cdl^br^ et ou les conjoints avalent leur domicile, produit scs eff'ils

dans touto autre coDtr^e.| Mais d'apr^s quelle rdglc so guider et quel principe

doit-on appliquer quand la rupture du lien conjug.il eat poursuivie'daus

on autre pnyg que celui de la c<?ldbration du domicile, ou dans un pays dont

^1a l^^iislution ditfi^re de celle do 1» patrie dcs , conjoints, o'cst 1^ une

delicate question dc droit international priv'iS, qui a suscit^ plus d'un conflit.

Pour la r^soudre il faut teuir compte de la nationality et du statut personnel

des i£pou;i. Si les conjoints appartiennent & un pays et k une communion qui

fepoui'KcntJc divorc^, .c'est4-dire la rupture absolue definitive du lien conjugal,

etadmcttejiit s^ulement la s^puration de corps et de biens, ils ne peuvent Idgiti-

memt'ut tajit qu'ils oonservent Ig hiSme nationality, la hi6me oroyance religiense,

faire dis>oudre leur union tnatrimoniale en se transportant dans un puys oi^ pr^-

'

vaut le divorce avco faculty de conolure un autt;e mariage; oar s'ils agiasaient

binsi ils ^'exposeraie^t quand ils retourneraient dans ieur patrie k y fitre judi-

-soiairemenl^ |W)ursuivis et condanin^.i oommea bigame!<. Lors((u'au qontrairp les

ifipoux appartiennent ^ UD j>ays dont les lois int^rieures sanotionnent le divorce,

,

et qu'uannt da bdn^fice des lois qui r^gissent leur statut p^sonnel ils ont

r^guMremei^t fait prononcer la djissolution complete de leur mariage, il^ doivent

partout ailleurs fitre fdnsid^r^s oomme o^ibataires et libres de cofftiiuoter une

'^•kvdle union matrimqniMle/ ' ip u
" y^

rdsum^, la rdgle k saivre en eette matidre est bien moins la loi du d^mi-

oclle de J'a religion, de la aationalit^, et du 'statut. personnel dui en

le Italiao author Fior'e, as tiranslated itito French by Pradier-FoderJ,

edition of 18Y.5, at p. 2IB, Ko. 120; after giving the opinion of Bocco, Italian

Jurist, wholly to the cffgct that the dissolubility or indiqsblubility of the

marriage tie, in other words, the question of tbe right of diyoifoe, qaust be deter-

/y>
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oiinod by.tlie law of th« niatritunuial domicile. Tliin proponltion in its broadtfnk
'mum, Piore diHputcn, but, oftor reviowinmhejuriHprudon9e of different countrio«,
including England, FViinoo, Auntrin, PruMsin, tlio JJi.ittd Stittcs of AmcTioa
tt^knlj, and tbo opinions of variouH Jurists, including Merlin, WcHtlnke, Dalloi,-
Di^BUolombe and others, us well as different arrSfH involvioK various phases of the
question, he concludes by giving a kind df qualified assent tp Romeo's opinion,
Wliich he docs in this wise. Ho pufe the question :

'• Si un homnie* Mgitinioniont

'

divoriA duns sa p»tri«^ut s^on.aricr <h^ un <Siat tiers dont la loi he pcrniet
jINiale divoroo." I le^ remarks :

" Cetft quoHti(m aM longueuient discul^o par Ics

jurisoonsultcs ct pal- les tribunaui." He reviews the opinions and decisions on
the subject, the wcightyof which are in favor of validity, and concludes n
follows r

"
'";

, „ '

No. 134. "Nous partniieons la mfinie opinion et en en fuisant I'appfioution noija-

. disons quel'oflBcier do I'Etut Civil ne pout refuser d'assistor au mtriogo d'uno
anglaise ou d'une polonaise valabloment divorcee, et tpii voudraitse remaricr en
Itulie. En effet il est certain quo la condition juridiqi/o d'un ^traftgoff .t sa
quality de pAro, do fih, d'<5poux, doit se .Mtoi;mincr dapi-ds la loi d6 sanutiofi,
que les effets qui d^rivont de I'dtat juridique d'un <5trangor no"pouvon|^6tre
orapfioh<J» que brsqu'on oppose uno loi d'ordre publiq.ie do notre Etat

j
quo

Toffiorer de I'Etat Civil ne pout d^darpr la di.ssolutio-. du miiria-e non ejiistaiit,
^

quand celui-ci a 6t6 d<5jii Ugulement diswus^.^^t q»'il ne* pcut emj.flober to
divor<«$de contractor un nouvouu mariage, loquol lorsque le premier est dlsaous,
n'est nullement contruire k nos lois, lo divored et.mt dans la «tuation Idgale
d'un hommc non marid. Nous conoiuons dono quo ddfendre k q^ est l<jgale.
ment divorce do pouvoir coiitracter un nouveau maria-e en Italie est contraire
4 nos institutions ot& nos lois." . <

Harvey v. Farnio, L. R. Probate and Divorce Cases, vol. 6, p. 163, and others '

cited do not militate against the>,»iew above expressed. '

I find no ci^ whom tlie question in issue ionics up under precisely similar
Circumstances to tTie one now under oonsiderution. One very nearly like the

'

present « the case qf Deck vs. Deck, 2 Law Times, 643; 29 Law Journ.l N.S.,
MutrimonialCases, p>^9,which,altl,ough criticiied'by a Scotch writer on the L«W
ol Husband uud Wife, \ Prascr, 1292, 1 am not aware has yet been overruled, umj"
the doctrine there cntfnViated seems reasonable. It was fijljowed by tk^j^se

rtik
•lid

8t«T«US.

. ^rf'

"^i^S

t

of Bond vs. Bond, 2yL. J. Mat. 143, very nearly reseuibling the presentlase.
In the first it was fule^ tfiat a natural-born English subject does not by the
acquiBitiQn of a fore%fl donucrie shake off his allegi.m.ro to the Crpwn of Eng.
land, but oon'iinues liable to be affected by the laws of England. The wife sued foV

% divorce in England for cause occur+ing in New York, where the husband .had .

gone
;
he was oited by service upon him in New York, but failed to appear. The

^urt held fiiart they had jurisdiction, and granted the divonse. In the case of
Bond vs. Bond, an English woman married a foreiaoer, the marriage bcjng^
celebrated in B^glar^d, wher^ for a time thoy lived together ; they also lived to-
KCther abroad . The wife aftnt-wftnla hfi

i„^ {„ Knghnd oituJ tUo haaband fjnm
•broad (Ireland). The Court held that they had jurisdiction, and granted the

I
I

•

H.
I
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•ml
divorce, (n nny euro fh'o clioioo yf n (lomioile U a voluntary oot, ind mny be
relinquished voluntnrily. TItw IniNbiind'H npiwiirnnmi Jo annwcr thojitfit in New
Yoili may be con».iilcr»d «((iiiviilcnt to hiH boieig round ttnd nerved with prooeiw

In Ntw Yoilt to lumwer thu divorco nuit. I think «unli n uervico ofprocow upon
Firit woujrl biivo fjivori the Court JuriHdiution over the eant>, and in my npinion

hJH i.ppt.nrnnce to nn^wor bin wIIuh iftit hud the N^tuto tffi-el. I con»idor tlie

divoico ©btiiinod by Mr-. Ki-k in the SMpnMiio Court of the .Stiitc of New York
vnlid, and would bold it bindiru,' on him In ic. I would therefor© conflrni the
Ju'lpuicnt of the Sujh rior t'<iurt; which. Iivhl him nccount:tblo to Virginia
Ot itrudc SfcvouH, hfreioCore liijt wife, li.r the reotorutiou of her fortune. '

Monk, J., eoncurrcd in the iibovo (liiKmint. *

Hon. Hik a. a. 'Doiiion, V. J.—This ;«,»« netlnn wblili Oie rej.gonden*: at
the divoretd wife of the iippclltint, hnft bion;iht^nf.'t.in«t him for un iict-ount j|' «
«uiii of e22(»,77ft.7», wMeli hlie- : Ue;.'c» hho jiliccd in his bnndR ttftor their

mnrriiijic to luunnye for her, uh her iigeiit iinJ'trustee, and of whi6h ho rclusoL to
account. ' • ^

Thu fiictM ubout which no coiitrnvcr8y nri.'tcH (ire tlicsoi .

"
''

In 1871, the piirtics wire niniric<| in the «it'v of New York, where they then,
hiid Miuir domieilo. In 1H72 they both ci>nio'to Oanadn, and t.ok up their

renidcncd'in tlu' city of Mnntrnd, with the intention,"nn declared iit the tiiu«

by the iippdhint uiidi.r his own si-:niiturc, of permanontly fixioj,' \m re«idenoo in

this province. Since ihiit time the aiipillunt has been carrying on business ia

this city, where he has uninterruptedly continued to reside.

Some time ubuit 187ti the respondent, who hud-aUo resided hero since 1872,
IclV'tho uppellani'^ (l..uiicilo, and has since been livinjr cither' in Kuropo or in

the United S»«les. In l.-sHO >ho sued her husband before the New York
Supremo Court, and in I), cember of that year she obtained a divorce, on the
Vround of adultry. The apjaifiint filed an appearance before the Court, but
did not contest the suit.

On tho Htrcnfjth of the dreree of the New York Supreme Court granting her

« divorce, the ret-pondcnt, assnmine to be single and an unmarried woman, and
'

"^vithout any previous authorization from a Court or judge, has entered the
present action against the appellant for an account of monies she has entrusted
to him during tlicir marriage.

The appellant has demurred to the declaration, which demurrer has bect>

dismissed^. He has also filed a plea to tiie merits by which ho alleges that, at the
tirae,^and for years previous to the pii-tended divorce invoked by the respondent,
the parties had acquircd'^^a new domicile in tho Province of Quebec, and that

the pretended divorce is null and void; atid also tTiat the respondent has not
been and was not authorized to institute tho present action.

Tho respondent has answered by asserting the validity of tho divorce pro-

nounced by the New York Supreme Court, and by alleging that even if the
divorce were not valid, she wpuld'nevertbeless have a right to demand from the
appellant an account of the adminiHtration of her fortune, both nnilAr tha lawe
"oTthe^tate ofNew York and under those of this province.

^^£^
;!t/
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Tlirpe aumtionii ariiie uni]«r tliU m^c : \ '

1. I)..^ th<i divorce which the rmpcindont hu« nbtuiiied in tho Stuto of New
Yoik uflict the nnHllant wiio, at tho tiliiu it wu» ubti.iiiod uiid for jonrn pruvioui
hud hia doiwicilw in thcl'rovinoe of (jiieboo ? k

'

2. If Iho decree of the New York l^uprtiii.'e Court Kranting a divorce to th«
n;>.p«ndent i, ,„,t binUiiiK hert< could the ropoudt-nt brii.g the prowiit action
without being prcvioualy aiilhorlBud u\ do noP

JK.lIuH the npfu ll,,nl prop, rl> m^v)^ bjr a i)le« to the n.crit« the quoMiooH ai
to the validity of ihc div«rce ol^uintxl hy t#rc.,«.nd.nt un.l of her want j.f
•uthonjHtion to ^uo, nnd should ijiotl- the«c quctiona lii«ve been ihu Hjibit^ot
of preliiiiiniiry oxccptloni* ?'

! /

A «sl'"n«e of d..nuoile is cffiiOted bj^ietual renideiKie In another plap<<<ouplcd
.;

with the intention of the immu to mjiku it the aeat of hi<» prinoiBil e«tabli«h-
nient, (Artiole 80 d C.) •

,
/^

The proof of ^uuh intention reaulra fiom th..decl,.rutiorritff the pifBon and
from the ciicuuiKliinceK of the eacc. (Ait.^1 C. C.)

In tho prewint cubc wo have tj.e dccl«ruJi„n n.i.d.' in writing bjr the a pp. 11.. n't
to the cuHloiii houHe offioeri, on cnti^ji.g thin province, that he cnniowilh the
intention of Betllin^. peiiftunenily in thih conntry, oonpird with the f,.ot« that he
Laa oiHined a I u>ineH« a|id h.,H uniii.ern.pte.llj resided at Montreal Rino» he
lias made that declaration, fen or eleven jearx ago. ,

There can, iheicfoic, be no doubt lli:.t the npp.linnt has abandoned his
doM„c,le in the Mate of Kcw Yo.k and h«H aoquiicl a new domicile here;'
The rehponden. I^a followed her husband here, whcr'e .heT;;;rre«fffed four youra

1.1th h,ni, alul our Civil Code (n.ticle 83) .MabliM., s .1,„, '< „ „„.rrfcd won.an, not
separated from bed and board, has no other don.icile than that of \^r husband "

^oth the appella. t and respondent have therefore l.i.d their legal domicile in the
rrov.nce ot Quebec since tbey airiud lure, in U72, the abs. nee of the rcM on-
dent l<ir the lasHtw yeaiH nolwiihstanding.

It is also undei.i..ble thai, according to the laws of the I'lovinco of Quebec
tho marriage tie is indissoluble, and that divorif, is not allowed, but in »n the
contrary, conndered u8 opposed to public |K,liey. Theie are no tribunaU here
•uthorized to grant a divorce, that is, 4o dissolve lor any cause whatsoever .
.niarnage lawfully contraetej)

;
and to allow » divorce pronounced by a foreign

Court to affect hero the personal status of persons having their don.icile in tbia
country would bo Ui admit Umt foreign tribunals have a juribdiction and power
over persons domiciled here ytiach our own Courts have i,ot.

No case has been cited a.Vd no authority adduced to show that judgment*
rendered m n foreign Court, contrary to the public policy of the country whei»
the parties concerned have their don.icile, at the time, have anywhere a binding
effect on such parties in the country of their domicile, where it was intended to

- enforce them, and we may Biifely assert that no such authority is to be found.

'''''eJggkiJ![ll"irot<^ < cisi^ to the contrnry. nnd the npplication of tbu rul«^
l8 not confined to any particular country, but seems applicable to all.

Ptak
•ad
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DwlBfntcFofllt, DrdWlnt«rnntioBii^ V&tt, tol.'l, p» 19, ujm:

No. t>.—I^ (iriiiitrr [iriiicifwfi^ii^riil, en oHtu inotlire, r<f*>ullo iitiui^«Jiiilcin«ot

du I'ait de rtntltf^Hiiduiicv tic* iiatinn*. C'liii.i(uc nntinn t)^M<^tViu muIo et MChk
•ivoiiit'iit U kouvfrnitictt' liiuiR rAcnrluc d« Ktii tiriiioirc. !>«• ce |iriiici(K) il tuil

quo I01 luin (locliiiquu Kiat nffi'Ctiiit, oliliitcnl ct f^^lMH'iit do ptciii droit toul«i»

\v% |iropri^(<!!< iuiiiiobiliAri-M ct iii(ibilii6r(» qui oo trtiiivuut diin^ rnnx torriloirn,

fomiHf (iKttIi tou/e* l*$ futiotinis i/ui huMenl ce terriioiic, qu'ttUin y wrfcnt n*ai

ou i\m , &c...^.,.

No^ 10.— liC Hi*coiid priiicipo (!<!ii<irnlt b'vfil qu'iiucun Kt.-it, nuciino pation, no

pout, pnr KCW loin, nffi'diT dirccti-iiit'ut, licr ou r^^lcr dch objotn qui m trouvciit

horn dtf von tiTritoirc, on Ojficfrr ou oUigrr hi furmmtifi qui n'j/ rhidtitt ]hi$,

qn'tlltt lilt $oii»t *(iuniUi» oiirvuii pur Ir /'nil de Uiir nnininu'v

— No. Jl.— L<^ dtux priircijKn quo nnus Tpnoim d'^tioncrr cnRrtidrcnt ana

enib^|Ui>nco iui|)oikiiMti', ct qui rinfi inic noire doctrino tonio eiiti«^ru; eV«( que

toua li'H cffi'tH que I«'m U>iH <<irnii^(^tc'.s pouvcnt proiluirc dnnn Ic territoire d'unu

uiitiou d^fHTiidfUt iibHoluiiiOiit du couDcutriiiont rxjui^ii ou tnoite do (ctte ii»tiou.

P. 6rt. " Aprh h chinijfrnimt do nnti(»n(ilit<( on dr domicilr, cliAn)tciiicnt dout

DouH pnrloroim ci-npr^f, lii loi-du hi iiouv^ll« potiic uu dv novviuu doniifUt

txtrcf tin- rindiridii lt$ vidurn tjjrtii que rilir di' hijiiihliotigiiiaireoudu

dowifile d'urtgliiv uruitnt ijrtrinjninjv tiltnt. MiiIn il vn H)ni* dir# quo la loi^

de lu nouvclle fuitrie u'u putt d'cffet 1 (( react if aur ka oclea imhuin ant^rieureniOnt

par leu indiviilua." .

P. 29. *' Aucunc niilion tie ren'onco, en fnveur dcs iiiKlitiilinria d'uno autre,

ik I'appiioiition den piiiicipN tbii'dtiineiitiiuz de son (inuverncmcnt ; clle nc m
. JnisM ptia iiiiposcr den ddctrintx qui f^clon au nuiniorc dc voir four Io point de

? Tue niowl ou politiijuc, K>nt rneoinp'itibU'R avco I'll propre piJcuriitf, aon propre

bicn-^ti'c, ou nvcc la com-riencieuiic observation de kck dcvnirN ou de la juatice.

Ainai nucjunc nntiou elir^ticnnc ue t<>l«^re en aon ti>rrit«>iro I'exercice de la poli-

gnmio, de I'inccste, I'exC-oution dc conventiona ou do difpositions contraires i la

morale."

Story, Conflict of Lavra, § 25, cxpreaaca the aomc doctrine when he says :

" No nation can be required In yield up ita own fundamental policy and

inatftutioos in fuvor of those of another nation ; much Icaa can any nation

be required to sncrifico its own interests in fiivor of another, or enforce

doctrinca which, in a mortil or political view, are incompatible with ita own

safety or happine.«R or conacientioun regard to juatice and duty." And again, at

§ 32: " It }i difficult to coneeivo upon what ground a claim can be reated, to

give to uny municipal laws extra territorial effoct when thone laws are prejudicial

V tQ'the rights of other nations and their subjectl>."

It is a maxim, eaid Best, J., in Forbes & Cochrane (2 B.'& Cr. 471,) " that

the comita$ inter eommunitatf$ cannot prevail, in any case, where it violates th«-

/law of j^ilr ow'n country, the law of nature or the liw of God."

In the case of Hannover v. Turner (14 Mass. Rep. 240), in which a divorc*

ebtoined in the State of Vermont was held to be null, because. at the time the

—poftiofr were doBfwik)4 w MHBSBelmBettf^PutHap^ jT
) wid ! " If wo wow-te-

^
^
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jri.e eflr.«t to II.U .looro« wo .l.ouM permit .auth,^ Ht,t. to gowrn o»r dti.eo-

Ajmrt fro,., tho q,,o.ti„„ of puWio policy, .nd\wl,lch .l.prlw, tho d.ww

tl... K ..uod that .t wu. oU,.,„«d .'„/, ^„„ , •J ,^ i, ,.^i^
d«fu...l,.„t wLo WM do...i„|«., ,,r„ ,itl,h„r ,.u.b..). hn, wltharul fro «ur .l.o.,o„ M „«, Court, to ^i |„ . f„r,,,„ „|W„«, . relief whioh i^ ^1 d
....I huvo ..b«^.,o,| in tl„wo of her ow.. .Ion.ioil«.

' . '

^
"

•

R«p. 429). ..ro .0 oppropriu.o to thi.. o<.n« ihnt, I do«.« 'it ,.rop«r to aiu lH,rt i
•— I - "" •"•i» uiinu iiiii^ I uoi

Ihort oitniot of what bo iMhl in gitlna tho judguiont
"Tho cam) [nrng thui opo., for oM...i„ut,\u, tho

Cottrt-f

nrii««, how >^joiioe

(utwot-n ill own
vAorttsi] t<> (h 4
tovidod foir bjf

ilioy of our law's,

in Olio ctt««, iq|ol«|ii|^

I

fur this Court will loud its anHiHim.co to oarry
cifljcnn, II judnnioiit of u foreign Court, whore tl..

(.'ourt, with iho uvowcd ohjuct of Kuioi.^j rcliyf i

our luw«, und ..Kuinnt H.u p..lioy of thou.. I H„y 8t«j-
beouuso our own Lcgi.I«.u.«, h..vinK authoriiod divo.3
•bio Hevcufy «» troutiuoiit docH not wurraiit a div<)rofc

'
oui' 11^' nf:!''Tr" 'I

"" "' "" »"'« °'»''«"' »« «-J« th« force of.our I..WH
11.0 plaintiff, to ob.,.n, a divoroo ,whid. our l,wvdo tiot ultowt.. ..utcd fher proceeding, in Vcnuonr. „liiUt nho was «ii tuabL«r«.^ .„'

ctual resident of this Hlato, undM her,lo,aicile,o.,t!n,..l
.'u M 1"

e for

"The pUintiir having acted with a%iow to evado our law,, U would J.t ended with pcniioiou. oo..oq«o..oea to aid thU attempt to olud. Lu ''

It may bo laid down a., a general prinoipl.' that whenever au act Ldon* d'fjuJen. kg. it cannot be tho ba.i. of a «uit i,, the Courttof 1 o olt Jwhoiw-laws are attempted to bo infringed." -
/

«iUltttrjL_

Tho principle 80 broadly laid down in this case waa acted uDon in a i.mont rendered by the Co«r.I„.periale do Poitier.. on ^he 7^ oflnjry 1^1
fT\

Car 1845,-2-215), and a divorce Jitained i„ Slit rTa d bf.Froi.ch.an who had become a naturalised subjoot of that Z^^tJluw .ub.seqW,t marriages which he had there contracted while his first' wife Ul

bidding olTiiot in thn protinoe. O [W. homwr, »„KnJod tbot in matters of difori. it j^ not tli« l>«. rfU.

diM«l..Ki:" ;. i„ _ __ / .
'

*''«"
» "'"•"age was then And iJ.Hn^tilMOlubU, oUhuf partV haJ« right «r-isi.^.t
"

t, >i- .JL . ^ *"" " "Wt-

'r

P..*j IJadarigntw^^tto the tribunals ^ngkSto

..^f
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Stevau*.

hnvf tlioff timrringc dissolve*! for cnuscH for which a divorce is iillonvd by thu

liiWH ivViidi i»rc there in forcc.^ •

The rq»potideiit;, who ut:grs this o^aini, {>roocfdf) on the nssuiuption that

divtirve i» u remedy on the poptriiot of ruurrinKC -wliich has taken pl.iou between

th({ {>^nrtii8,—and. thut dthiT.- o/ diem* Uan nn ac(ittired ri^ht to 'claim a

divKnliiiiim of the iu!iriin<{C tie for eauscfl which, at tho tiuie it wus contruotcd,

were iiclil, by hiv, Muffieititit to obtaifl tt divorce. .

'

^
'

This dodtrino of nn Mcqwired ri'.-lit to a divorce has buen denied ty all the

Fi-<'«»eh writers. Alailh'r do Cliassfit< de la j''Strouctivif«5 des lois, vol.. I", p. 229,

.fiaysbn tiiis subjeiJt ;—'• Lo diiiircc on riiidis.solubilit<! du iuariairc C8t',d«»8 lo
^

doiii.rine do li^ Um ; et U disposition qui congncre I'un on I'autrc est une diinpo.^i- '^

, tioii il'ordrc-publi<j^ ct par con^:e.nuent une piirc-flonccsiion qui no couf^reauciin .,

dhwt iicqul?"."
-

. '
'

- - Tito 'author qnotea Mcrlii) in support of the view ho tn Ices of thi;^ question,

and coacludes by sayiuj,' :
" CVtte doctrine est incontestable," &o :

If a inarriage contracteil in a country wlierc divorce is recognised

coiiii rrcil on the contractinj; parties a right, which followed thepi wherever

they niijjht be domiciled, tluj ontilit, according to the comity of nations, to be

ftble H» enforce puch rijiht, Jis all their other niatrinioiiial rightR, before the

tiibuiinls of tht'ir'actutil domicile without having to resort to -those where their

rtiairi.igc has , taken pirice. Vet it cannot seriously be contended that the

refipondent conld have ciainied that a div(»rcrf should. be granted to her by our

Ottn courts ori the ground that she was married in the State of New Vork,

. where divorce is allowed.

•Tlie quistidn, in the precise form in which it is presented in this c:i.«e, does

not appui'r to have been yet decided either in the United States, in England or

in Frirtjcc..
J

ft
"

' '

.Story, § 232, asks this question : " What would be the effect of a marriage
" in Connecticut, a subsequ«nt boud-Ji</e chanj/e of domicile. to Now York, and
** tlwn a divorce in Connecticut, both parties appearing in the suit, remains as" yet undecided." • .

'"

It mu.'it be^bserved that in the supposed case there would arise a mere

eoiijlict of juriJ'dietiori and not a conflict of law.s, since the laws of the State of&

"New' York admit of divorces as well as those of 'Couuccticut,, and notwitlL-»

standing, it seems to have been a subject of serious doubt, whctbjfr a divorce

in Wh case, Vhen both parties had appeared, could be recognized by thfr

courtfl in the State of New York, and on this point Story expresses nd opinion, j.

If, in addition to the conflict ofjurisdiction, which in most cases/ may be ^

covered by the voluntary submission of the parties to the trib^uniil seized with"i§l

the contestatioD, tbere was a cotifiict of laws, as there is in 'the prelent case,

.there cAn be little' doubt^of wfcat would have been the views of the author. -i

. Westlufce, in his work on Private International Law, p^ 215, No. 36Q, referring

to the question of a divorce pronounced in a country where the parties are

only transiently eojoiirning, 8ay,s : "And, as the Goycrnment of their donicile

" haa the Btrongcst interest in thg morals of mcn^ it ia not probable \%t^

Buciie

>Winy
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*P the present one.
"^^J'^^'^^^ha deomiop .u, ^ Oase ej^uotly 8l,„||„

i. «n.cr.od, e.« .hTL; '^^*"'' '» l»°» "''k" «"«"»*i« d»i.U. there,.,

»!.., .. 1^ their statu, „,d c,M„Sf.» ?^T °™!'"'"' °""''' I*"" C'»«"'

«»»ple, ..m.„ .„d,if., !.„i thcr lr„ot!h
' T '""*'»*''""'°'""'°'>

•ecording to the t,,, J f„J^^ ,? ' * «" "'•*P»W>"«1 M.tn., eicept

^
^

rw„x, wflMjji if« linve-filreadj ^uoteljt length.
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(lilHl

8t«vena>

Boulleoois iH iinotlier, and ot p. 157 of the Ui'nt hw Traite deS Statttt*

pcr^omiels, etc., lie snys: " L'oii «cnt qtfe e'c»t la native ntSine dea ohftses et la

n^>e«sit<$ qui exigi-nt t]|He lorKju'il «*ugit do d6«eriiiiner V^tut et la condition dos

'^persohuc!*, il n'y nit <iu'un ju^;* qui doit fitrft '«olui da domicile, & q»i ce droit

t {»ui>'a(^ appartenir."
.

;,

" C"e»t done avcc bciiucowp dc engPHse que Ton a r4gi^:;que lape^uuf

roco?!tiJ; son etut et fa condition du lieu do son donjicile."

Tiie cflFfcIt of this rulp^i*- that, in case of a chiin<?o of domicire, the Btatus ob- *^

tuincd under rho laws of tiHe first doniicilu is retained until another status i»

acquired, accortlinjjc to the laws of the - new domicile, I»i the present instance

the putios, when they Ciimc fif.m^^the State of New York, viwre Ifgdly marriwd

acc.>r>linf;to thtflaws of that State, and tliey were recognised as such by tho

law.s of this country.*^ If thoy liad been mere transient travellers they might

lia\o returned to their donii'pilc.'obtained a decree of divorce tinder the laws ia

fone there, and on coming bj.ck' here they would, on principle (although tbi»

b'ap been the Huljeet of much controversy in Franc*', DeniohimWvol. 1, No. 101),

bavc bcenheld to-be freed frluu the bonds of wedlock ana treated as single

' porson* are. „ The momont, h'-iwover, they acquired a domicile hero their status

could not be.changed, except according to tlie laws in force in this Province, tliat

is, the laiva .of their 'new domicilS.^ This is what Foal ix clearly expresses in the

pa'isa'ge of'bis work already cite<l.
' '^

" Apri3 le jphangemcnt do domicile, ia loi du nOuveau domicile excrce sur

, I'individa les mei^ea eflFets que ccUe du domicile d'origine avait exeroi

jupqu'iilors." ' -

Bwurjon Tit. xi., cb. 4," sect. 2,' No. 11, p. 114, of the Ed, of 1770, shf^
clearly, by the examples' wliich he gives, the effect, on a change of domioiKfiW

the liiws of the new domicile on the status of an individual, that I may be per-

mitted to quote his observations on this subject:
^

",

XI. "Si un homme (snys this author,) originairc du pays de droit ^orit,

ieutVdtablir a Paris, avant .d'ayoir acquis I'fige que la coutume de Pari*

rcquiert pour tester, il ne pourra teSter atissitot que le droit 6cril le penuet,

mais seulfemeiit lorsqu'll aUra acquisl'fige rcquis par cette coutume ; il est venu

i Paris incapable, il y reste tcl jtisqu'i ce que la loi qui r6git sa personne I^va

I'incapacit^. .

" Xn. La raison est,, que c'est elU, alors, qui r^git sa personne et non le droit

icrit, et, par cons^quentj sa capacity qu'il ne peut avoir que par sa disposition,

puisqu'il ne Ta jamais eu par la loi meme de son premier domicile ; mais si cet

homme n'avait quift^ le pays de droit ecrit qu'apris avoir a^quia I'tge pour

tester, et qu'il fut constat*; (jue son testament est antericur 4 80i< changemcnt de

domicile, en ce cas le testament serait bon, quo|que le testateur mourut 4 Paris

•vant Tage que la coutume requiert pour tester, c'est droit ac<|uiB et coii-

Bomm^. . , '''-S .

' '
. /

"

XIII. Celaest fotfde sur ce que le changement de domicile ne pent lui faire"

perdre un droit et uue capacity qu'il avait acquis lors du ohangement, et ju'tl,;

_;»-.

'^'
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contomnU avant icelui

'
maia W #Sl.*'-Zl A

V. La n^ce88it^decettoconi.nn.„„.»}„„ ... i.-_\, "
'

.> '

avail

con«tat<J qu e„e seat fuito a.aut Te changement.

,00nHoma.<$ dans le temps la facuItTouTla 1: 1

°""* °" ''"'' "''^'"'* P"

•a personne, lui d^nie cette faculty "
'''*""*"'' """*' P'' consequent qui rfgit

which, however, doe. not ..preMl, .„„„l, ,1,; V^ • ' "" ^'""^ ^"''".

*. W .0 .he «.»lr„ n 1 i" "*T "^ "* •• "• "»'•«"•.

«.i^.^?:rh'.;'i:s- r.»r'!::irr •"r'"
-"" ''^^ •«

wishes to institute iudicial nrn.LS'
'•'1?"^*^''^" * woman under cowture

AutonWionsectirT t^^^^^^^^
^- '^-band. (Gu.ot Eep. .0.

buranton. vol. 2,No.515 says "Da!lV '

^"^-"<^- *""»«'« No. 74. .

torisati^nproduisaitunenuilitJ^lsoK^^^^^^^
cclu. qu. avait trait<5 aveo 1. feuime, quel eTlt1„ W "'^' •"'" P"
«ntiment oommun des autturs Auiour!?^. 1 T '^'^" '"°''"' ^' ^^'' »•

Notwithstanding this l^ge i„^rt^ tVtl' "* ""'^"""^ "''*'^*-^

the Code that the want of auTh risaL cou d C I T'"^^^'
^'^^''^^''

procedure, even in Appeal S rev Cod« Z.}l '"
o
"^^ "' ''^ "*'«« ^^ '^^

cites these arrSts. ^ • . ^'
^"'^* ^"^""'^ ^»' 215. Nos. |1, 46 and 46,

tion required b,t^ w£ttt;:^r;;^^^^^^^^^
case particular attention muSt be «Cn t^the 1 f "

4*'^^^^
in doing so we have co.e to the re uJoVwHll*'"*

ter-lof our Code,m
.
th* present .ption without . prJmu^2lr^Y rP^"'*^^*^*^"Pt hring.

obi^ion .as weU taken by thn;;::,::::'"''*^'^"^T ¥^^^ •»? ^•'fS^e
The majority of the members of the Court are »!,.«>* J • .

€» '

•ction of thL respondent should be diLiZ ^Ih T ' f"^ *^* '^'

tended divorce cannot be recoJLS I ?, *''*' grounds that tlie pre-

to bring heTaction.
"*'^'"'*'* *"*"' "^

^'''V^'"
ha« nojbeen authorSed '

'^^^^J^:^t^ ^^^^ that

t^^e.hebroughthi.athe^.a^'::;;^^;::;^::^

•nd
SteveDi.

P./

Am

^te. ^M if"
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^

gtli© flH||i!e8 thitt ahe was iiinrii«d in the State of Now York, in May, 1871,

Y»ri being ilientho doiMiciio of both purttoH, thit by the law^of tliat State,

btilg no nnte nuptiul conti;.'ict, hHc hud the absolute "Control of Iut pro-

nnll she allWs. lynlher, that by a dfcjree of the Supreme CoiSrt of New

York>ihlj«ii|i>div<)rci5d from hor KajJ Imsbaiid. an I that she is thereby in the

position frf^a /»-»»« sole, and entitled to brin;j; this aoiioto' as such. y.

'

The iipiu^tt plcad(^d that the p;irtios after tli'ir inarriago.cnine to Munt^

real, and acqiiirisd a n^w doi^i.-iIe in the ProviucO ot Q lebec, which new dojui-

clk they, had at the time of the pretended divoree, which is, Xlwucfore, null, and

tliat 1)1 lintiflFcould not brini; this suit. ' «. • •

» * . •

»<'...
There was tAso u (lef'niiie eu/ait. . -

The rcHpondent replicd,„that the liusband was served with the action in New

"Yolk j^that lie appeared, and did uotdeeline the'jtirisdiction of th^'ourt. ^^

The (juestionri that arwe on those pleaHiu^'S are : Ist.—Is the divorce vali^;tr»

2ud,— If not u ditmce her&, Cijuld the wife brlfig the action without authoriza-

tion; and «ubsidiari!yAlu"r^to, is the absence of authorization^properly. rained

by demurrer and plea t« nielits ? "And, Srdsr-Does the failui* of thcljusb.ind to

decline tbe jurisdiction of the Court in the State'of New Yo^ make its decision

resjudicntd as against him'?. /
.

The first of these question? is| manifestly the most important and the most

difiScult, In decidin'jf'it we must have recourse to our own law, if its rule can

be discovered. liut before we attempt to lay do^n principles, it is ueccssary\^

to airive at a definite conclus^it as to tbe main facts that are contested. It

would seem that it is uot denied that by the law of tbp State of New York the

married woman'8g[\foperty remains separate and her own, unless there be some

special disposition of it. Whether this be "the sound exposition of the law of

' that State' W|Arei^)t now called upon to enquire, as no such question appears to

liavebeen raftd, and on /uiti et articles the husband admits bavin;? received

a tin box containiqg securities in bonds and cash, " tlie separate property and

fortune,"" of reppondeftt. Both parties were American, citizens, although the

State of New York was not the native State of either ; but both seem to have

bad tbeir principal abode where the marriage was celebrated, and where

thiif^Iived, except for short periods, till the autumn of 1872.

It seems also clear that jtppellant and bis wife took up their abode in Mont-

,

real as their permanent residoi^ce, and that the husband acquired a new domicile

there which became that of his wife. She could have none other, according to

our law, unlcFS .separated from bed andbnard ;—C. C. 83. It is, however, proved

that tbe reppoudeiit at the time of instituting thejsuit for a divorce in New! York,

had that sort of residence there, which, by the laws o%i\i&t State, gives jurisdic-

tion to its Courts to pronounce a decree in ^vorce.

The precise legal question we have, thenj^,to decide is this—whether a wife

sjiomiciled with her husband in the Province ofQuebec can ofher own mpvemeot,

and without any separation as to bed and' board, remove to another place, take

advaatage of the law of the place Qf marriage to obtain a divorce a vinculo matri'

tnonii, which is absolutely prohibited by the laws of this Province, and afler-

""IfSfdircoinrltraolrtaere and act'» an uiiiDTirried woman.

>•». *

'.r 'f^'

.*.*»*



/.'

COURT OP (IVS^m BENCH, 1&83.
'

>"

. I

I am not sure that this iV th^ww ""'"'"^"'J^' 'f T m«y use suoh a word.

« l...nl.hip to the wifb, Wt it is r„r "'!; J r! "'"T
' "T *" '=""«''^"«'»

l.'.vr HhouLi specially p „vWo ^^0^^^^ r ."
°"'

'"""^'n^ "P"'""^ rfur

re«-dy,.a«d Uving'p^.itivek ^Zll H T^'
'"' ''«'% provided i.

contrary vJc«r. But in that Lo M th . Vl
^'^^^^^!"' """"^ '" «"PP^t of the

di.I .ot exist betwce,. h lbS^nd L F '
"'
t"^' "'"*''»' —-''7

Jo«.iciie.«ub«o,ue„t.^re,:I:;::^:^.:^
"^lel t"""^'""''

•''"" *"«^

.

d.c..,on may perhapl be doubto.1 YS^rrv P J.'"" t°.
"" '•''''"^""'=«*1 by thia

;--ver, to be the l.r^:Tv^l tfZ 1 '""- ^ '''^- ^^^«'-'
the ,ucMio„ of whether c..,„,..u,,ty 3 a"l J?^^^

'urns entirely o«
"

q"«»tly it does not apply" to the ew K . . '"'J*^*'
«' i'mom/e/, arfd conse^

Curt of the S-ate'c^N^^ ;'T"'7 ^^^'^^ m>^<^i of the g„pre™.
- agaijst H.e husband ;ttBeIil^^7:^'-/''«

«ff-t« of ..,y,i«.«
Now, the o*>«petence does notirtSp '''« f^^^'^h-'-He competent,
to the1„„. .If;« own Stat" ,uTt,Jt- ",'''"r

"''"" '° ""'P"^'«^** "-'''''"K
"

n-nt, of the n'-^.ts of aIth^S^ tl «
'" r"^'''"^^^^

• C.n,.d,, to appear in NowYot .^s ^T'""'""" «•• '*:i«'t7 domiciled ia
•re not hi.s natural j,C I'd hi?'"'"'"""'

''"' *" "PP-^'beforo those who
te not appear to IX alte/t^e

^:^2'''"""'''^
v^"'

^^"^' P'^^^-^'V ^

J"-- -:.:S;r:::;r::L^:in^^^^^^^ ^« - ^--- .^at the
-:

but it is contended that she ha,^ ollf^f"
'":' ^'^P"*^ T''» « ^^ '*««,-

without authorization: T^^Lh bSo^ TS ""™""''? -'^^ ""d : '

f^^
procee^ngs with^^i:^^2 .Z^^^tf^^^^ '

"

C- C), and i am not aware thnr»K„
:""*'" <**^ *'»? h"«*band is express /itfi

.'- '.fter the smt i;i;;:^ ^^S^^S^^"^
-ppl^g. this^hiil!

.

not ngf'tl^ before the Court, .^d it:is not
*"^^""''

'""^W^^^ ^^^ '

»'itute an authWation by the cirtlT 'TT^ '^ «™endl5t. To sub!
only bo exercised by the Court "^"^ ^"

'

' "^ P^'^^^^-d one which can
- '^ be be intcrdi^ !i^.^^^^«^;^^Vh-band (C.-C^78>,
•;thori..tio„ has not been pro ly Led a„i'

"'
'I T""'

"''° '-* «^
»l- (6fi. L. T27).was cited in SnofTr?

^nd a case of Antui^ v. i>„.^e ef
0"ly be raised by a nrelim l^y pS "^^l 'X'^^^^^"

»''•••* '^^ ^^^^ul^

Flik
and

Stev«iit^

:/" .

'

i'
' '•
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w
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'f-

is a laclcof pow<9HHPt^ui addition to thix^ tho whole uf the action turns on the

alic^ckl Foot that smgp ununninirii'd Vrnuiun.

I ni|t thoreCan^ |o r'eterw; nnd disiiiiss tlio uetipn $au/ ii $e poitrvoir.

ThelolloWin^^W the jiidpHcnt (>fithe C^
"

'* ConHiderrngltljdt tUe partien in, this cilLoVei-e mnrried in the ye«r 18'

the Statfof Ne*i^f|||rif, one iof th^nitcd^ates of America, where tlic;/

then i|ofitioilpd';;;-|j||
'

:' . W ,j\ -W; ' V .

, .

S"' 0('j|iUderi"j; tliillt shoitly «#r to '^'t, #'^."* **•• yfl^ilM'^' ^l^fcP'O

to tWll^yof Mon&al, in thol'rovjiicc of%lj(^bco, wi^^^Mt inten^ pf'-fi;

ing. tl»t|*^^^ in tiie sai<{l IJ^Pfe
i ",^,mk

"
> 3"*''

-j^
' ,:

'

(Jeri^;that thi Raid appelhijutflilfpliea on(^|fpn feu8i$((M in4i%

>i
I

lording to tlie .laws of the tProvihce .ef 1

macxliic iH tndii^iiiil%j, and tfcat Avorce is not recQcnizcd by Baid''lawW, rl^V

u|i^ uf (|irusiii|M the suid Pr<iv1nce ai|tliorizcd to pronounce for any .cp

has o«i4

Ahtttij

|tor;!i^

>^ppl>l)atit M,
legiil dpmicfr

-^^^^-^

sucli par^ ;'
.'

"I

^rfdl^iolfts^lrilli^lhir^

tf'fi

id C-ityof MWtKSil'Hiiie*'

t tlwdProvlncu oftjpiobcc,

;

cxpniidctit haa( only yfe^^ft,: Che

87fi, ani$»ojk;«>"t<l hc^dtA^n

yuril,lti$i^^ while t^ey both

Uie Civil (Jodo of Lower UipdA,

•Vinfle of Quebec are govornc«E||Tcrt

^|iiy,W;fJip|>,rC!ipccting'the Htatus and cjtipa^K of

W'

ideyfer til divorce I^Swecn parties dhly, mjirried
;

'^'^-•fiti^ef'ng wit -the' decree of^d^tfltroc obtained by 4lic femalo reAjkib^

•,l:...

d«nn^Bl8§lfffUtc of°'Ne* York ban, no bindin<J! effect in the Province (rf QucbieijS-

.

and tftJSMStw>th!*tainjcling such decjrbe, acti*)rdi'di|( tp thelitws of the eaid Provi«)00

the fei^rtl^^RpoBdeiitis still the Ipwful wife* of tli«rap|Hjllant, i^nd could rfet sue

the Hiiid a^eilantfor the restitutiflii"^ofhe»'f>rci»{»ty without bcittg duly author-

—
^.thqrcjlrf^'

..^.M^^ •
• -' V-' .^'-- '•

r'^'-'.-
^^n^.con^diiritig th|it the said; re«ii)oodtnt ha$ neither alt«gedi nor produc^l v

_gy &tit%)raza^on, as required by law/ to institu[la,tho present action, and jtjtet,

thereis prrdir tti tlie.jhilgmiEnt of tltis Superior Ciiurt rendered at 'iklontfeaj |>i^';.*

'tUiB.25ri^^i)rF6bri»afy, 1862;' '

^.
,

^'^ '^'^^
,^'l^i jll;

''^ft!s Cqli-t dotb^^^^ said ^judgment, and 'proceetling t6 render, the

judgnicut yi\^\f^ the .said Superior Court should have rendered, dojth dismiss' the,

actioisi^ tbe>8aid r^fpot^deiit mm/ d se ^urvoiV, with costa, as Well "thos^ in-

curred'^ the Coiirt^feel^as on the present appekl {^Judges Monkl^and Crog

Jff dissmtitig).' ».* •

.

r

Merr^! Carter, for the appellant,

£: Z({^«ilr,'for the respondent.

t-.

)
Jiulg^DJ^rQ^cr

*
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• MONTIIEAL, 19TII StPTEMBBR, 18^3.
-''

t>«nro;,;C.J., Monk. J., K^MSAr, J.. Caoss. J., „nd Babv, J.

No. 474.

' iTHE MUNTREAL TELEQRAPIl tJO. *<«/

t

{Deffndantt in Cowl helotiu

Api'«lv<nt8
;

AMD',

JOHN LOW,

r (Plain/if in Court btlou;f^

that he ha,l!i^*righoi,uer„in«,rT ;•"'.""'' """ '""'*'""' ^""«" '" """W

_Tho prcRcnt «^pe„| is fVo,„ a judo„„„t of »he Superior Court" MonhnnI

Co,«p».„j, on the 17th August, 1881 , to be ulu-a oires, and setlg it ando "i,enjo,„.„. the Groat NorYhwe.ster„ Company from „„; lon-^ ufi « ^c I.'raph.hnes and other property which were transferred to t u^d r^he „b, emonfoned deed of Agreement, and ordering the Montreal Teirranh pL /

1 he object of the notion was to set aside an a.ri:o,.m*..u fx. ,v.

>» or «»«,„,„, Teie,.,, co„.p.„;,r.HTz: Nir:::^:"
The decoration ol„„B„d th«,th, Montreal Teleereph Co»,i»hv b. flT

ana an injHnoHon gnftiied to the effect jJhove menkidned- fi^ Mni;4«.hi, • M
•«md the ngixt oiiu,ob..„,g, having .l^oMlng .„, „„,., L or pe„K,SI- .

d^oo.,..^ .nj of >»g.S «»,,,,h, ^rt.n,^.,';^ ;
,

Vv.
\

y^*!'

'btjthe ate of

4

***
-Si^>
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\

v

tiKM-owitIf, for the benefit of tho Cninpiiny; thiit undor thcue powers St had con-*

rttmvtcd iind oo(|uirud a larfs/i) extent of tulogrn'ph liiKH ? that during tlio print ten

yi.iFHnt>othcroonipnny,enllud th^ DuiiMiiion 'IVlograph Coiiipnhy, hnd estubliahcd

rflieuH it) opposition to thci d<!fciiduntf«, rind tho buHincss lind become unprofiiublo
;

llint, in order, to rcfluco oxpiniiioH and increase rucoiptn, an ngitocine/ii hrul boon

Kiide yrith the Oront Nort(}wcHtern Coinpnny, whereby tho Montr^il Compuny

would be cnalilcd ta»'work its linen under a oontrnct fivi? thsN per(brumnco of ull

nom^Mary work through that Gompiiny. Tha plon than wont on to State in

dutiii) tlio pnieecdtngs tnkon to oonoludn and ratify tho a^roomont in questinn.

The i<uii> to be paid by tho NorthwoHtern was fixed. Tho holders of 23,204

shaicH of the stock voted iri favot^f (he proposal adopting tho .
fl
jyyeemcnt. and

only the holders of l,f^3l shnics TOtodacainst it. The rntcs had then been in-

«rcri8ed to thi^tne figures as had been charged before the competition of tho

Dominion Colmpujiy compelled a reduction, and the opp9Bition of the tatter Coii^r

paiiy was withdrawn. It vfa8 denied that, in executing this agreement the Mon-

4i-eid (Company hud exceeded its powers or violated or abused any franohisoa

coiilcrred upon it. The judgment of tho Court below held in effect :—
1. That, by ita^ charter, (ho Montreal .Company has the right to construct

telegraph/ lines, to acquire immoveable property, andj-^fix rates fur messages."

2. That by thoaid agreement tho Montreal Colmpany virtually and effect'

nally abandoned to the Northwe{i[e|i) Company ihD right to cons'truct new

telegraph lines; bound itself to fix the rat.cs of messages as the said North-

^

western Company should require, provided they should not exc^d a ocrtato

,. amount, athl deprived itself of the right of making n«w telegraph lines, « ^'

3. That by tho iiuid transfer, abunddnment and assignment, the ^fdntrcal

Company h:id assigned and abandoned^ part of its privileges and fronoliiscs'

illegally, and contrary to its charter and to law. '

4. That the cinuxo of the Act of incorporation giving tho Montreal Company

the right to convey and ^sart with all its estate fur its benefit and advantage, ^
cannot bo intej-pretcd to give to the Compai^ the right to cxccato sujsh a^-f

agreement.

5. Tbat the respondent was the holcter of one share in the stock of the

Company on the lOih of June, 1881,
.; .

• '

6. That the mnjority of the shareholders of a corporation cannot by their

decision bind the minority in respect of an act uttrdtvires of the coloration.

tj; For these reasons the Court:

1

.

Declared the deed in question to bo ultra viregf>a^t it aside and annulled

it.
•' V - '

,,
;

2. Ordered the Noi;|]iw3stern Company to cease from any longer using the

telegraph lines and other property of the Montreal Company,' and to re-conycy

them to tho Compony.

rdered the Montr(^aI Company to resume possession of the property,°Bnd

io work K&Jines in the stblie manner as before the exeentjbn of the deed.

4^ Ordcreothfi Northwestern Company to render 4o tHo Montreal Company

•an account of oil m^itey^biob it had received for 'telegraph mdssOges or other-

min andw tbf w>irf=<|«wfc^
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•"VMid..r«, the |.or.sons„ hired who wore f« pXiid the ...,.,Lr^v,. What .ho»m..stor received w,« „ fi^cd LS oh Lo T '*

:*c"t with Iris employer, «s the iL of his .ervfccr Th utiio
' ^

T''^'^"

I «.
UH.u..„,. at .he„ pa,s ov..;o the Mo.HJcX^rT^Z"'!:?:?*

tl.e ^tegor, of contact, i^^ho hir
'S^^ I :"c^X'""f

'^""^
.. con«ide«^ that by ;the te. .ps oilhe a«r.H,1„^ t^e M«n l^ S^

certuinorit8frunchi.*H viz • "1 m^ ,J
'/*'"""•'*'"'

,*^*^!"P«'»J "ba-'doned

"gilt to fix the priw dfui^eaaKcs As to tlm fir-t „f tk
' ^•7'"°S- ^- -l'«e

' oonstruot new Hires ^„4il fk VL .f
''*'•'' """"''>'' *''« '•'g''* *<>

ThereVa^nLi r^te f^^^^^^
""-.atelvunlounded intact.

VM,i..d.the Con.n;.nt TjlT'St^.
'^ "^^ --^m directly or indirectly.

. / , . ,
'^ 'I P"™'^"'«|Pli «, wot to Uiako new linns 1*1.

Low.'

.«*
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m

-^t '4 tt
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im COURT OF QUEEN'S BRNCH, 1811.

fe
i<n«l

I<uw.

I

i

tlmt tliQ Hfirocniont onntninin* to new iiiint is'in itn'sccond olauNe. B^ tliiit

I'Irttiw it i^ prnvi«Io(l, llint tho MnntrmI (\imp;iny Hhiill noII to tho» Nnrtit-

woHtflrn (!!onipnny llio wiro

"lit tho timo pr tho ii(rrc«iiiei\t

wcdtorn Compny should

Inonrrod Buhsoqftontly to J mi

which tho Not tliwcRlorii Coin!

,*otl

.. .-•I-

nbandon, on; niorj

had ooriNtruqled

Company Ibi

iioquired foV t'

• nocesBory to

Company shnj.ir

irhioh it had aO(|uir«d

linon^ and 'ihilt the North-

piptmditura on now linos

81.'' Thbi waa nimply an a((ro(rniont

'a charter ontillcJ it to niulcb, end whioii, und0r°

'

the power pi,vcn tn the Monlroiil Company to oonatruot now linoa, it also had

iihHoliito authority to «rTtc|Kin'0- Tho Htatoniont w totha noaondfraiiohifie wna ,

oquiill'y unfounded. TjMvJud;;mont atutod that 'he^^Mg|||||||||[|[|^iiny li^nd tl^o

rif{ht to oon»truot t4))]^aph linen, and to aoquire imiBDVoabio prop<>rty t{M^iM<ary'

for thoir workin|i;.^ .^^lis riiiht tho Montreal Company jiad n^ver agreed to

norg^pri the right to ooftHtructstetr lines. Tho lines which it

he timo it madoMin nrranffoment with tho Northwo^Utm

tiiWm, oonipriud' tjio imniAveubio property whioh it had

pVrpof(<i,j and, so far as tho iisojof that immoTeable property it

of those lines, it was agreed that the Northwestern

while it performs tho work it undertook to do. But thii

does not' protroAt tAe Montreal Company ftom ovildipg other iincfl, nor from

neqiiirrin); tiki, imniovcnble ft"operfcy nocofrtary for" the purposelfi of those lines.

The third point JQ whioh the jud|;mcnt dooliired that tij|0 Company had iiban^

" donod its franohiaeB w^a in fospoot of thci {^wor to fit rites for the tronRiaission

of messajies, 17nd this by having bound itaclf to fix the ratoa of messages as the

. Northwestern Company niigfat rcquj^re, Itot exceeding a certain amount. It waH

snbniittcd'^hllfllAiifi stutemcnl, though to a oertaio extent true in fact, involved

no ab'undonmeiit by the,Compai^f its iVanohisoa. There was nothing In the

charter, or in the law respcoUng such oprporations, whioh would prevent tho

Board of Directors, or the Company, front' aij;reou^with another company as to

' the rate which it would charge; and, iajioint |fiTuob^uoh arraq^^n^ats are ilMdu'

every day, M "^woU between telegraph oompaniea as Mjpiipen oomnrmi carriers of

all kinds." And there was ndt 4^° t^^ejboks vUujk afforded diithority for

refusing to suoh eoutpanics t£e privqtl^e oP tnus iputuaify arranging their rates,

nor any principle w^iioh such arr^ngo'^ents violate. It was true that the^Jlturter .„

gives% the Dg^cctors the power to fi\j|i||it')Pate8^irro8poctive of any q^j* com- il,

pany, but it wwi not accurate to sayH&CTtere is anyth'ii»j(n the eharW whi«d»»*

: prohibifs the Cotiipany from making agreements with'other o^|MMiids withi.rci||igiif

peot'td tiij||^.tariff. • The popular ol-y-wh^ijj[),^ya8 raised, jriili|)jjlly by'l>roker8

and stock-jbpbcrR, ngainst the ul^raegement ni«dd' bj^Uw} wfrotrenl tympany, was ;

f^eh as.to all^, preclusions of thiu ki^sl to P<^8s||^Hu.t vitlDiiuTih & couimu-

'

• nity %here, ^P^s/^yjfy *»o«nen> o^ diiie, goodS'fW^b^g curried by rwlwjiy

<M>rporatioh« AT^rai^esTeHtHct^^ ^"<^ \>Wted byi^ii^emouts betweoA' th^m,

wMcTinfittlibude under t)reoi8gly BiH^ur Bt«tutQry provisions to those applicable'

tliirlespept to the Montreal Company.",,.But the «pp8iiairt could fii^ no

the law" or^in tliei charter

pompured the position </P>the

s.

» m
°

jiiMfioa(|on for stlch- a pretOMion, either in

of thQ. Compaityr' As ji farther t^ counsel'

..^ -^

t " •!.

» . .
K
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COUfty OF QUKKN^fei BKNCH,—.
. let

Company b«fom on.l .ftor .ho aaroement bZZ7~^ '~~'

'»* »i»«« by «..««« of. individual r^lni ^ ."
"'*"^'"'"'* ^* ""''''«»

•t.line.hy„oa„.„f„eonK.r 'J;„J!^^^^
'"o "Kr««...cnt it work,

»«J«ith„t itZ not rcn ! r1 1
"^"'r 7.

;;'«"'""""•. "- only difference

of U.0 rule, or.ro.u...i;:r; :":, th?.:„"; ;: """- "•-': •-. -^
roFalod or „l.^, ,.„,*„ ,„.^j ,„ ,,„;";'7 «^^^« «-«„..,..t have bc,n

>>on«Cfu(,t now l\o« or «,ton.io„« ohtn Ihlt!' h
"'"""'"""' ''"""'**

J"R now lino, or oXZHriohl '"'''"'T '"^"^"'' '''" P"''- "'' ^-l^

w«».n.l„p„X^^^ -»"^—» with
'
ho Not !

the lioc, mi j/..ft^, ;!;: uTfTr/sm"'";:' r -n^^'^"^""-
-

WHhout o,pc.nHo to the Co„.pu„y, f„r„. ^^^.^ "f ju, j^ ,' "" ''T
''"*"«'' ''''"^

of then, rovortH »„ it on the torn, nation of th!
"' """^ ""' P"**'"''""

•i-ne. «r non-,»,,br.nano« of thoTndi L, H r^T'"'
''""'"' ''^ '"P«« "^

oipcnno of tolc«raphi„J waH f5,ndur«d heavier th.„ aTT ^""'P""^- '^^''«

«^ required and ope„..>r- o.oplo>cdXj '0^.
!'''•''

Jf
"'- -»•'-• «f

-"nSTto thu ««„.o plaoo«. The lino* -« e Ll!! I " <''on,ponio8 having
'

.
!"»«^«q««t«^iiny ro..s<,n««e diwIdT nd „Yt "^^ "'« rovonuoH wore
impossible tSL. u.e oKi^nciJtyttpii:;: rxT; ir""''! "--^-'
IRrcemonf, d,Hfc,r„visioris made for'tJo rluir „rT ^

.*"*'"*'^- ^^ 'f""

i« food ord«r, 2L,,o»iioa\o suitabi " „J the'
'^'""' ""''"'^""•"«'

out inipairifi!; tiiyKle„dH to .).«!. m' " "*""""' "|H>r«tio.., with-

provious to the .grce„.o„Mf ^ " ''"^'" " ^'^ "'"''•^ '"'"o

-^'^^Xi::^rx^^ co.p.y „,or .,
pany «. right to ht (or l^asc), convey and^1 f

' *^""' ''^ """ C^'"""

cription. withou^any rcstric L w{lv"^If Ti ''T''^
"*' •^''^'^^ *>-

o(tJ- 0?„.pan3,l. ,.ad. beenlj;^'^ iLtjJlby Hs cl. rt«^ .K'ofbrenco wa« then niadat Jtilo tl^"""''
*" j"^^'"*"*

J^dKm«.e, sach as the alleged rejec.ion of a cl urio hTe^ir "'"f"'""'
'" *'">

to Parhament. Thi« clause was withdrawn „! ,
°'"'"*"''j^ sub.nittod

- -ferred «p.„ the Montraa, 00^;';:^' TrT^
^-;|'""-t had.nce

n.aUg U.e agreement conjnlaim^d of La k U7 t*""
"'^'"''^'"^ '"^

poMdent had no interest to fe this action Ir

'"•""'"^''* ^''"^ "'« •««

P^.e-«o«». carrying on the pnaCi „ 'I w ^^ T'l ""'"" ^'' " '"-«
persons, whoso interest was tTeep the took r.°'.°^ '"^^ °'- '"''^^ «'''«r

.:«^^«--«-l-ouUUonandtre^l":;^^^^^ its fluctuations -
" W«8 executed the respondent was onJv th« Zfn *•

"'° ""'° ^''^ "ieed

-titled to take sJL^J^^^t ^Z^^'rj^'''- ^^^'*f» -i

Twlafruh Oow
mill

I4>W.

1 y

:.J

'B!

'^^

/"
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^«s COmiT OP QUKRN'8 DRNCIT, 1883.
«;

Mnnlr**!
TtilriiraiihC't

1:1.

.V. Bfthun*, g.a, And MJ, Madurm, fbr th« r«apond«nt, etlml th« fbllowliiK

tuthoritio", in mltlilUm In tliof^o noliocl in iho JuJ^'"""* =— "^'""'''•'y V«. 0)Wur-

dlooTP, 19 OrBiit'ii ^11. (!.) Ohy. ilttp. 212; •At»ofiu'>-ttin«iul •«. Ni.iK«M Piilln

InU-rimtioiial Bridxc (Jo, 20 Ornnl'ii (Miy. )M , Co|K'lan.l v». CWmun ih»\\ni\t

Co., «l HtrlMir (N. Y.) 00 ; llufiorHloy i>a. Sliollmrmt, JM L. J. Ch. 873 ;
Bird

Id. Bird'! Piif. Dood. Co., I* H. a Cb. App. 358, (Briw, p. 103) ;
Brioe on

u/fru I'irm, WH<. 2ft, p. 128 ;
SiiiflFoidHhiro, &i'.,Cihii1 Niiv. Co. vi. Btrin. Coiml

N«v. h. II. 1 H. L. 2."i4i Blucic r». Del. & fU. Cuiiil Co., 24 N. Y. Eq. 455.

In Ihoflnt of tlio iibovo onmiH, tho VVoHij Iflund Iluilwiiy mid Canul ConifMiiy,^

undur 14 und 15 Vior. oNJ4!», Imd tlio cnnio power an tlio Motiiroal Tolexrnph

Conipnny pftMntixm-d, of " IctHTTg, c(Mivi'yin;» und olh«ttii«v dopartiiiK " with their

prop<>rfy
;
yot tlicKo words worn held not to cover u Iki*!. In Aitorwy-Gv'noral

v». Tho (treat KuUcrn, mm r«ilw»y whh »n|)plyiHH Hnother with locou.otivi!«, and

tho Attorncy-fioni-riil, tit tlio iiiHtaiifo of an outdider, who wan not a («httroholdor

ntall, fllod an inforiiiation for an injunution to htop it us ultra. viri» and oon-

triiry to tho public inioiu»»t.

Tiiit, Q.C., ttod l>uutir, Q.C., Wfro heard in reply.

Ramsay, j.—^illmi.) Thin in an notion by. a ahuruhoKlcr, owner ol one nharc,

to net anido an ii|^rt!cnient entered into by tiiO u|i|Mll!int.<— tiio Muntreul

Tolcjrrnph Company nnd tho (3rcut NotthwoHtern IM.'urapli Company «f

Cunadii—" to work, inanajjo and opcnite tho HyHtoin of lelcuroph, owned und

heretofore opcrntcd i»y tho Company" flrnt named for a priod of 97 yoara from

the firHt day of July, IhHl. ^ .

The first (]U«>Htioii tlilit iiriHCH is ns to whether n ^injrlo Hlockholdor can, in his

own name, nmintain a suit of this kind ; and wlietlier tho ro.«iH)iidoiit, pluiiitiff

in thu Conrt'bolow, hiim really any inlorost in the fcuit, or is only there it the

bidding; of othein t^> annoy and emburriiHH tho Company.

Wlicre there is only a public iiitmont at stake, n private individual cannot take

ntt in his own name, unlesg he suffers sonio tfpcoial dainn;;o. This in »o well known

that it 18 hardly necessary to refer to sjieeiul oasos on tlio poiffT'^ut I may say

that it Was formally dcoidol in Upper Canada in tlio ease of tho Attornoy-Qoiioinl

Vi. Tho Ninpara Foils Biidue Co. (20 GfiUit U. C. Chan. Rep. p. 512.) " It

is Tcry clear," said Strong, V.C, "thht private individuali or corprationa can-

not be heard to coiupluin of any cxorbitaiit cxorclso of powers on tho part of a

statutory corporation or on the {jrownd of public nuisance or obstruction to the

enjoyment of public ri}i;lit-", without shoeing spt^ciul dumage to thomsblvcB."

But if there is a special damage the ptivate individual may maintain the suit

in his own mime, and Ait. U97 C.C.P. has iq no wise altered tho law in that

respect (Hunt and the Corporation of Quebec, 4 Q. L.R. 275). And any inter-

est as that of a creditor will suflfico, or even of a great carrier specially interested

in a canal or railway. (Moat, V.C, in Ilinokloy vs. Gildcrsloevc, 19 Grant U.

C. Chan. Rep. p. 215.) On these very principles it is apparent that in propric-

'

tary corporations the right of the shareholder can never be seriously questioned.

His individual interest always exists, whether the act ho seeks to repress or

prevent bo one directly and pecuniarily injurious to him, or be onty ultra vim.
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log,,

«'<"•«, iWDt. 403 • <» F„, „t,i.„ / .
I'i'l down !u Pi„ld on <:orporii

power. «.„f„,r,, ..p.,„ fhlTtlll f Zv J
'"' r '""'T'"

"•"' "'"''" ^»'«

to every „„t wlich N «L. ^^^ a v 1 "u "^ •" ^ " ""T"'" ^«'"» "
'*

eo:i;rj:t:::::|-v;s^^^ - - -
of hiuKolf «„d „„ „,hcr corporator. "

. J^. ^^ ^^ "'° " "" »^»'""'

purely tflohnioal to K....|i,|, |L TU« .7 ""^"''"« '" •'"'" '» '"

.corporator co„M „ot :Tf.r.ix2Zir\7 Z "'""' '^"""^ '''^'' "*
=

^

cap., nor d.H„ ,.e rcn..! o . ,1^ 7!""^" ^^mif\^X,i, art. 19
in .he familiar .nyin,. ' W.^ fjt "^ "7":- '''"" ^"^ " "» '•'-^^

common interest wo all have in thJl? J .'"'«"'"'''''' ^'"'» »'«»'

"utjuMioe to allmon li Z.^
1"^"

T^''''
"f «m.irvm.d the deling

'i^-hi,„o.eh,„e.ioni:::;i"-°^^^^^^^^^ 'T' '" --
~P»r.U..;, i„,i,4 ri": ''1"''°!' " '~'"""' '^« !«-"" »f a.

.

oi™ui»,l.„o™ |h. .cli„„ ... dr.„i.ll "'"i " 5" «»"«5«i .llml-undc, „rJ.C^

«„. ;. .h« .H..„„ ... n':.?::!;''! iTlv?: "';°"/' **•

."t»«.i..i,i,.«i„„, «...hi.,h.r...rp:: |ra':i,7"'« ".' t'

«».d H.rl., .h. ,..th. -«Jlt"rf^.Vd „uT*'«f''' "^ °" '"'°'*«'

,*.«in.ipi.i„«. B„. ,hJ' ;'l;l:l:; ^T^^- 'i.««r.,r

Montiwal
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-...:r,w , h o

:, '^>i-'"COUB'I>-::)0F;^^T|EfcN'8 BEJ^GH;,
:'"*-v-

m.
-J^Wi-

:-„V

^.;;^:^*

"^^^*i

It-

. ,1..;

': M0B)i»4l characlof^*' fttl'kc Iiiia dftwn M^^
teu^n^gf'*'*-

,il^^- Jb8 fitofped, ptlvci;^ dvnjurror, :'l>K|f^. ' '^^ ^

';'—•- Ih^liidcd lio cpsfi-tika -^ihip' prcscnjh ;;^licP/l5i»glish lufr; ni-bidi'dpsvoby j;^?!;^,.,.;^

;' V* C«irns, d<i«w-*&t difer iiigtemily^^<^ Xhwfttf'(^'»n<>#i''«^)^«^ Pibisst'/ „^-

' v" •

' ^yp, ^1© Mnnohc8t^^81«?ffield & LiiiOMlii>Aw&^|ta»»IfuJi^l^ R,, 818), in wfiioh v \

, rj: . ^tlie;i«<!tioii -^ji* ,4t*'">i8sedJoif w«i\P ttf inWoHt, but Loi;d :C;HfM j^^it^j" ili;:,S^Ci^»onv':i^^

:i» .-^ asuitprofcs-

* '^ .'^. 'i "' Hing^o'te the suk of (CJoinpiiny A wiW^niy; tfto suit of Ci^^ Ei; rj"
, .s^-t^,;

:.>-"•' In bur law j#6 Know of fticji iVtWftg as ;» w^^^^^^^ rlio vcxntory
"

: -i . « oction, as <Cl«^ljlir

. , .degetf&fe''dans

;n^ M< d^ Ben<jfe0'9 wifts had rcQeived a dot; Hon fiftiiur's ot|jpr clMlili«ii;;;fi!!»^

Kcsdcivod tfothiug ; they -ttiiKTit' ask thoir /cgillnm, and cotwq'ii<^ntly the husb.trfd^,..

" of }lw} dna^tcr,ifxmtiJiidcd hei?i»d a^ghv^)ii>*jMHiscirMp:.!" his fittlie^^
^

.

I

nffiiirs ifl otdbr to piovide)ireft'3//6«e<)f toother c^ prcventuiij; his '

„•

;.' wifb being cidled Wt«) icoiitri th'fy uitcrcst y w ci)«sidoi;ed |.to l^

^. reipofco. M&uic itt ortiiilpaitcjjai'B^f{U^^^ dS crt tiuwl lijtorc.st^ont

qiibd^qupqttd iModo iiit«r<5»t sp<fbb«t^r, sfed'^ivi^d i» ir« ip^u, vcvo et priinsi^iHtfer/*:

''

; Cnjas, v., Of 65; D. O.n'^ the saoio Veasojtjaji we^difJinisHcd the iiif'eivciilIo"ii cff

.
:

jyire, Jlolson and hvr. (jbilditln, in the case of Mc(i«)n-& Ciirtef; J'licre i^ nlso.

•'

"

8U(ih!;a thimpas a vcx«fary acrioirw!^ tho.iiitd'-c!^t Invirlvcdjft of iti;tjipj-^uibfe

Valucy (te^Hi^iiuw ffcfM Gi/i-u* /«c. Tliis rule does ivof,°4fo«ttver, nic«if thut the

;
Ciuse of at'fion iji aliiflij bceuUHc the paoney valup direetly iriyolved L4 ntiiii^to.

'

refjisinj? the inoUoo |o-take the bHl off the iSlcs, said :
' Tiie jSiI|,«<),iitai»3 iiMiJ^a*

' ViprVa^ dircere^9^ the iniwlidity of thftpn^ecdin'Js, attd a jpart of the pr^ygr iJ).

'
i^r a &l«tati<ifi to the sawe effect.? -^ it ^§ius 10 H»e tjte ruleinust b^'thc samo •

_

"
,'';(|.ferywhere,*iirid ihat."»lJero is right of jBciibii for " quo4 ift- re ipsa .prinoijJalttor >

''|j)teresii, quoad minuit rem i»ctoiis, quod ooiii<liti«>nftiii adtoris.dctcrioi'em ft'fiit.."^ '

-*^^ CujiiSfib. E^ ''It would b« more than ft novelty iA our law t<) Hold tiiat, bpciwise * J

''

jDuie one hud awaranteed ]LowJa'*cos^, -iherj^forc,' he bad no^ight of actimi. If ; I

-: ^^had ccd^d.'h'is right ojf. VuctioiN the suit might liiW6»beejb Inftintained in his. >y

namOj ijniesstltfiB was fraud. The expression used to i| |lSintiff tliat'heis a

^j^lfe-woni was noi, 4 far aslxiali fiiid,applied to litigants. /|n the i Id language'
'.

' pf the doajrtsj tho^rl/e-ruMn was the fictitidUs party to a siiimlated d«cd.
. %_*, ,'

^^iking (he ad:>ptauon.a8i«duVi8siblc, it aHtouhts to.this,.that thc^itor must be '

-fictitiflus or the Ruit siuitiiiited:

it in tl)e hands

to^sajf t

tiy. Agiiiuj^ do not-thin^ it would be

let bri\iging aV action hodliiDally to serve-^ 4ni

,.-.
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tSt'^r T' ""^J^
*'''^' "^''^ 2&«lm»^,| l^ld a, niy own j tUuOhx

?<0'
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.^|..ncorporatcdcbwp;^^

•^'"^f «^ a«,ab»qd,^meot rtf the ft.„chi«e of the Montwul C«mp««y fi,r
^ - VS

>K.

•*

fcii

Ml

i

w'\'

.... r . ; *.
*PP^'*«'**s^fV«fi>re argua tlint the railway ^0^^^

--lwav^„.^,
4-, ..!4,p.r.op,a„y. ,to ha^ J^ ^i'S ^

i^o,.soquencj(Jt>«W,c folicj^Tb^.thcr« i^; d.«,era in workLal^X^
^«.p..t. a^aro:.uny,e ufeH^eocrand^^^ A -le^S^^
appJi^s 'J^i' !I"^S'

^'^ ^^'?'°'«».*«t Q««bcd;-. Tha same rub tiu^ -

SSl.SJKlS'h'f" - ' «PP1M U>: .>nuj company (Hinokl^v^.^^;

J^iiis B"age;Uiri!»y),iirwhich Sttoh.'"V„ n ..^„«„„u„_ «.i , .^

H.'fc

.. •
.

,.,.-W» in which Sh-ohj?,"f;,C., recognitos "the well kLwnpn^cp es m;I«^. roguJat. tl.0 ;^»«geme«i,by <%>raidica.of>oI 11^1^b^.d,e u. wl,«,ly,^, pubti^ .^ve ai; interest'' .iMhekue^MS

e^.u]dTher«,„a5b8^me latitude in^t^^^

•.,,thcy .nvol^ what ie'called^ pubiio policy in its «.o™ oiJVio^s i^J^:^!^^
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tcr, of incorporation, is granted' ljo''!gortain persons and their suooesaors,

in ^ic modes regulated by law. It is true tlwt these acts are easily obtained,

and that there is no protection as to whom the successors may bo ; but it would
be to interfere with the legislative power to permit u corporation, no matter for'

what purpose created, without special authority, to delegate |he whole or any of.

Its" pow(|E>i.- . T "^^^
» "

,
'

••
' ,Onr next o/iquiry is as to whether the arrnngomcnt under con'^jdoration is only

V n fraffic airansjcmont or if it -is an absolute abandonment of tiio powers Af tlie

v
' 'Mo»treal C(4mp,(ily. The articles of agreement between the two companie.i

1
appellant set-out the reasons for making the contract, and then go on to declare

•that the cfontractors (that i» the Great Northwestern Tcle|;raph Company) " aro

\ . willing atfd hayorjigrped to undertake tiic working of the line of the Conjpany at

._,
a fair rateof rcmuflcratioi) upon tbo terms and coudirious hereinafter provided

for." The terms and conditions go on to detail what th» contractors are to do.—^.j-:They " undertake for a period of 97 years from the Ist of Jiily, 1881, to work,

manage and operate the -system of tdegraph owned i^nd operated by the Mont-
real Company, by means iJf its own employees and operators, and conduct tlio

bu.si,ncss thereof in all respects as efficiently as the ^tontrcal Company had pre-

viously operated the Ssiine ; oollccting in the name of the Compaay such charges

for messages as Ihc Montreal Company shoiild establish from timo to time
; qll

. whicirwas to be done in such manner as to perform towards ttie public, to the

fullest cxti-nt all the obligations of the {^(ontreal Company. {
"

^
" Then by the second' paragraph the coii^ryctors ngrec to jihinntain the telc-

gbpb lipe. By the third paragraph al) tliQ property ofjthcCou^uny is handed
over to tlie contractors. By paragi^ph 4 :

"T)ie Montreal 'Com'pmyi^ed to change its tariff upon .the requisition of

the Directors, provided it was'n#a.sk6d to increase the rate beyond twenty-five ,

.
- cents for t«n words?'

•'5. In coneideration of this agrccmcrtt the North Western Company promised

to pay to .the Montreal Company quiirtedy $41,250 froui and (jait of the pro-

Cfe^s of the operation and use of the Company's lines, which proceeds the North-

\ "W^estern Company thereby warr:intcd should amount to the said sum.
" 6. The North-Western Company uiso.bound themselves to p ly all costs and

expenses of operation, taxes and .assessments. Also to porforio all the contracts

of the Montreal Coinpany with railway companies and other parties.

1 : "7. It was agreed that if the Nort h-Western Cona'pauy should fail to make
anyone of the quarteriy paymejits, and the default should continue for tlyrty

,
;;doy8, the Company should have the right to resume possession of its linos and
properly without any legal proceedings, further than u notice ip writing of '

its intention to rcsuiho them : whereupon the agreement should become
void, and the Montreal Company shoul(^ -bold, enjoy and' operate its' lines

/ and property in the same manner, and to the Mrae extent, as if the agreemeat
': had not been exeduted. The North-Western Cb^pany to forfeit and surrend^

T to the Montreal Compsmy in such case, all additions and improvemfpt made upon
l*-^ |;the lines and property of (be .Montreal Comp.my and all now lines constructed '

the iigreen
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Ajyiiin, wo have i>.totnJIy difforcntoliiss of c:iso*turniiii,' on a question of pub-
lic policy Jibstractins all jpi-ivuto reasons, anJ, therefore, tlio snlo of the whole
bucintMs of a company to l^pionioter of another company is ultra vires. (Bird

• V. Bird's Futdnt Deodorizing, &c., Co. (9-Ch. App. 358.) And no grant can
bo made by a Oomptniy which will affect injuriously the purposes set forth in
the Act. (The proprietors of the Staflfordshire & Worcestershire Cunnl- Navi-
gation & Proprietors of the Birmingham Canaf Navigation, L. R., 1 E. and I.

4 Ap. p. 254.) And 80 one waterworks company, that cannot carry out the pur-
pose to supply water, ^not allowed to delegate its powers "fe another ^ctfmpany
and agree tq^ll all its; shares to such other company. The Richmond Water
WorKs CoB^pany & Vestry of Richmond, h. K, 3 Chan. Div. 82.. The case of
the Atti^Tiey,Oei«nral & Great Kastern Railway Company, although it gave rise
to iliujh UiMUssion, finally was dccidijd on the provi(*ions of its special Act.

'
f ^

-^'^° Jfi»A^4r4rf't6e Rolls held thi^t thWgrbement was' of itself M?<rrt vire»^ and

j(^^,.i«f 'that the Act iidjjBot, give ^any ipc^oial pawcr to mtfke such agrecment*-rjir
appeal, Jamesand Vmwcll, L'. L., J J., held (Baggallay, L. J., diss.), that two
railroads working ^f^i concert and one lending the other p trt of surplus stock,
under an agreement; wa^ not^beyond the implied powers of tjieso companies, and

'*

\
'

.
*'"'' "';""y rwtof.uch agreement was authoria'ed by the «{(coial statute. • In the

•

'

House of J.ords this ^udgmeut^ was affirmcJ solely on;"ttitr gmund t^at the

.
special 6tatute authorized tjje agreement .-^ Tl.o Lord Chancellor [Selborne] said • ~

,

.-.,..'
" lo'thc present case I think with th(j €ourt^.^beloWj^;'that tho= Actt which the

•; " ' >, infornlation was filed to restrain are not ultra oires of the defendant bdmpany. ,

But I pome to the conplusion, n(st on the ground thajf they are such acts^ on the"
b(jrder lino between authority and no authority, as majl fcasonuWy bethought

- !ncrde«ital to the exercise of powers expressly given; but Jbieoause. I think that

.
they are oxpi-essly authoriiloii by the I4th .sdbt^on^.of Act of 18^3i," Intht"'
santecase Lord Blackburn, in. the most precise i^s refused to «xprcs4.any
opiniQn as to the common law quastion, tsonfining himself solely to the'^uestib^

"•

,

olTthe powers given by the Act.: Aud Lord Watfoii 'went no further than to

. say, on the general question, that ii corporatioij^j^iadT, no {wiwer whicii was not
expressly or implicitly granted by charter.

(V^;^^ H. of L , 478,> '.It was
argued at our b^r that this case cboarins thaidawsbM of V. C. Wpodf^iU' Hjit*
&The London, It st-'oma lo mo' it leaves th©.a«cisiua in that (ase ivithout con*
lirmation and alsoi witlwut iftondomuatioo. J , ,y ' "

'

'' Althqugh the eonc^lusioij^at- which,lhavq«hivcd in this ca«l is not a
by Hare & The London, simfily because it only Qpvers part of the gro
eannot leav6 thi^ bKanch of the subject without some refgrenoo to thu. y«^^

- (Hare ?.. The London & Noi'th*'<?sterii rftilway CoMipgny, 30;L. J-.^ K.^., cb.

. 817). .JtwuB decided by Wood, V. C, inJSai, unjj tbe'rtijgs are thu/
„ .resawttd by the feI^rtcl•: 1st. There is no principle of public policy

' whiofa renders toid a". traiiSc i^fr^emeftt between two lines of railway for- the
- purpose of avoidinj^ compstitioo. '2. Thougli a public «onipany constitutedM
M particular purpo.se will not be allowed m apply itsf funds in a nwnner not
«octioB«lhy. the cot.stit«iition afthecoiapany, tii« Court wUlHiot imerftre wifii

-«
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V

^U

mns. J^ynch nuTood tp'onJr.ct »o .lo the other's work nf. ti ccrtnin prioo. I nni
inclme.1, I.owovcr, t(» Hiit.l(?tl)nrHl,4) l,.,irii<)d Vipc-Olinnocllor li:i.« to sotiie extent.
xnfKcmtcj^ tlio iniportunco of tho qtw^tion he hn^ ro ohibonitoly tmitcJ, mA

Ins pcHmps tlroorizcd^too ninoh on (?ii8o*-.^o..rc.'ly Bnm>ptiblo of n very Rtriot
cl.i8sifto,.ti(U..

1 n.,iy (,noto a few wonlcofhis"fV57»:irksto il»ta-tr..to it.y inorinioV
At tiMJ bottom of p„iro SM, 2nd ool., he snp,: " Thi« cn»e Heein. tobo in RomoX
ten^oa/orfiori with some 8n.»il incidents, which do not niiiko it.>r»mfw, quite
Fo HtrlTntf a cnso." It in j.ist this inequality of, incidents that rendora it praeti-
cidly in.poN.ible to lay down a perfectly binding rule nR to wh^.t Rhall bo alionntion
of the fnnd... The diflSoulty has been cffectivrjy remarked upon by an A merican
tvriter :—" The n.ost vexed questidti in thehjW of corporations is to deternune

effect of contracts made by them, wbierr^4honach not prohibited by any
rovision of Matutep, or any rule of p^iWio policy wbi^ binds

luala as well as corporations, inirolvo ji»n abuakortho power I^^Sbntract
because they are found on judicial ingt^ry not io bo ncb(»»sary or ineidental
express powers conferred on the corjioi-ation. Not coining within itfcj^t^

^

an(K purpose, and desisnated as contracts ulk-a vires\\hej have Itaen^^
10 suU^ot^of emended disousj-ion by -authors an^ judge?."

|

Pierce on ifhe \

'"f^J^'i™"^"' ^' ^^^' ^ *'"'"'*^ ^ '"^'' ypu2«led if J^ci* (jalW on to say
ecieiMiffoaify why a company chnrtcrodtojiAe and work (t't^lway should be
eatJeedingats powers if it used its fuSanTntn d lino of ocean stumers, and that
Jt should not exceed its powers in making a traffic arningcmeJt with another
contijiuous railway; T could, of course, say it has the power impliedly in 'tlie

latter case and not in tho former ; but such a dictum does not greatly augment
legal pcience, ^It is not necessary for mo in this case to enter further into this

fubjoct,[br.jt is not tho only objection to the a-jrcement between tho companies
appellant. Tlw a!,'reemont is not solely objected to because the two telegraph
companies shall divide the profits in any proportion for their work. However,
that seoms to bo the projicr mode of examination in dealing with c;uch questions

;

and so it jWrts held in our own courts that a railway; company could make cori-

tracts to cover delivery by curt in Montreal where there was a sufficient body of
carters otherwise to perform the wotk. Attorney-General, 'and G.T.R., 1865.

, The real difficulty is that under the agreement before us, tho Montreal Com-
pany has cdased to be a. tclegraf.h operator. In answer to this it i^ said the
directors and shareholders never intended to work tho line with their own hands;
they were to whrk it by servants, and the other company i.s that servant. The
words relied on are these : "That it .shall and m.ijr be lawful for ^he directors
of the said Company, or a major part of them, from time to time to fix and regu-
late the charges or ikes to be received by4lie »iid Comp^my, for the transmission
and delivery of communioatioBs by the said clftBtro-mi.giietic telegraph ; and by.
tlieir clnrks and other officers.and servants, to aslt for, detpaftfi, receive, recover
and tjike the samft" It is ^ot probable that any Court will be misled by so

transparent a fallrfcy, and one whieft is so constimtly discredited by the words
used elsewhwe to defend the aereetitent, j[n the first stipufatlon of the agree-

BififDt the N. W. Company a^rued to work 'and operate the system of telegraph

'^

c-

^
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Moatrim
TelogTRiiii I

itil

Low.

onstruct ,r,.„„l. Imen tl.crnto, .„.| ,'„„„I.,„.mf« »he m,id IVmoh ;.„.! brancho.
•.

.
»h.- o.h,u- Imcs of <l,. co,„p„nj.

; n„J f|,o ..ml con.p.nn, iJn.on-ovor, inveM,a
'm.nll tl.«p.nvcr«, rij,r.t.s n„d priviN^-on .o.lu,,.„i,| o.m^„io, Ldondncr, of

,
.>rh,.t«vcr n.tur.., „„,! is on.poweroJ „,„! ,u.fl..nizo,l ,o inv.L, «,.joy „„d cn,pl.,y
. .c.,,.mo ..s fully „„.l eff.ctu;.lly .Hci.hor of .bo muM oomp/ii.s col.1.1 tl.on.Jiv/a
do or h:.vc. done; «„d, ...orcovor, H„el, no,„p,,„ic.H nLall iLo, enjoy „„d coroiso
^^•.11. respect thereto ,.1I tl.o power,., rif,^l,ts „„,1 pHvlloiK conferred upon «.id
companies ,nr,>:ard to other lines and proport^rof liLo denflription by their ttotg
of Ineoi por.ition and the ucfs aniendinj,' the Hunio."
No words „ivo difoctly the power to the Montronl Company to co««o to

perform the dut,o« of a telesrnph company, but it in em,K,worod to bol.f any
.

CH a e real, pernonal or n.ixed. for the u.^ of the company, provided thore^l
<>.s ate bo only sueh «« .s necessary for the work., „„d of letting, convoying or
otherwise deparji... therewith. Therefore it is argued, if the comp.my cun let,
convey and n.akc. away with any and every part of it.H property for thj
benefit and on account of the company a., it d.em, expedient,.why can it not
do 80 for the whole for ninety-seven ye;.rs? The answer i« timt thin is not
the anouage .n wh.ch the Legi.slaturo conveys the power to lot or aliert...to the
whole line as Buch, and that the intention was only to authorize appellants to
*.oll such property as they might not require for Imzym on the legitimate oper-
ations of the company. In the later Act, 18 Vic. cTo7, sec. 8. the co.nplny
was given Bpecal power to purcf.ase two linos of telegraph, to maintain then., ojo lease or depart with them. This is dear, but th^ is no sin.ilar provision

.
for the original lu.es. In the United States it has bee\pointedly decided thatFwcr given to a corporation to"acquiro and convey atl ple'a«»raall such real -
estate as may be necessary and convenient to carry into effect the objects of the
corporation, do not give the companies power to alienate its franchi.^ or anyVthe real estate acquired and held .solely and exclusively for the purpose of sueh
franehi.se. Ghol.son J., in Coe „nd Columbus, Piqua and Md. R.R., 10 Ohio
fet. 37-. I am of opinion, the., that by 'these sections no legUlatives»ower is
given to the Montreal Company to convey their rights to telcg.a4)h to any other
company, and therefor? I urn to confirm the judgment of the Cour't below 6n
the principle of public policy, .namely, that Pariyimcnt having autborised ' theV
lormati^ of a comp,my to perform a particular duty, «i6i, company cannVt

'

delegate its powers ^ another company without the fiauction of the creating
power. / '. o

,

lyoRio.v, C. J./said that the opinion which had j^st beon«road by t,is learned
'

Croiher relievedJiim from entering into a lengthy examination of tfe case Itwas no doubt a/very imporiSnt ^ne, both as reafl-ds the company ai the public.
1 he agreement made between the Montreal Telegraph Company and the Great
JVorthwcstcr/i might' be 8t.fted.in a few words tJ be tW^: The Montreal Tefe-
gmph Com^ny ,^;reed wHh the Great No^lhwcste'ru to lW« all its IinJ« to the
latter for the term of 9Z years, the Great KorthweHtcrn Company to manage.
adminWr and work t!,o2,%fc..a^^ tOay th« M,«treal Company fthe sum of
«16o,<)00 per uni.um.ifi q»«;^jr jWmeits. Tlie MontrtW Company reserved

' ': _" ^ v-
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^lontreal Con.puny w.ro lo h,.vo „ofl,i„j, to -lo with the ,„„n..,i«mettt, tjie collect'*

A'.'

.,v«t.„„ b«i„,, that if the ahovo.„uMU^p„y„Jvlrnot;lt. tt
•";"H-o rolls Hl,ouiJ„nt bo ..Itoml by the GrXNorthVa«tom,W the lattor

: .,..l.t request the Montreal Co„,,....y to niter the toll., and the M,:L..a C
"

ZlZ h 7"'""r'"""- ""^ f*'"^'"''" nppe,..^ ,« h„vo been in^
'lu' I for ho pu.,„«o of pr..s«.vin.M, Hemblauoe of control in the hondn of thoMontreal Con,p„„y. There" could be „o doubt that nnMneorporuted co,„pa^^

,

cuia not S..1I out or lease its fnu.ebiHe«, and by fra.ehi«<,« ...i bo u^ZZl

'

ruliff''r"''^'""'-
"'" '^'ffi-'^y ---^ by the pro;iou.,deci"|.;o

-£ f;^" /'S T " "•"^'^"""""^'^ '"'«" ""^'Ibythc.ppeJhntin whL^

,7' Sr . n
?""•"' *" ""'''° ""''''

"
*'-""^"- f1.0 next question wan wl ..her

'^i^ I; tif; 1

"'""" " "'"""' '''*'" "''^'•"^ "'^ "''"• ^bief JuHtioe proeeed^J

ciLl. V r"
"'" "?

'''''"' '''''" *" '*"'•'''" "« '"'•cl.i.es. For example, ,hoC«.ip ny had u.pnv.hpe (which fo, bis own part h, did not denir; t^ «eo

.„, r / r ""^' "P P"'"' "* ^"P*^'" •^'"'''' ""'^ "* «"""'« down trees wirichntcrferod wjth thu.r wires. This w«8 part of their (ranehisc Could the Co.

rUc m. 0.^ 0. Hallway, ,„ whi^l, the . J!'ri»y Council held that a Je of a «

nu way could not b« n.adc wUhom the'iaterveutiou of the L.giala«rV1 rl

y

thtfasNiannient of ilN franchises.
.

'™'^''' ^**
'''"'J'

'a ^r^^'u "^'"""v"
""J""'J' "f '''^ Court).^TI«. respondent, John Low psa shareholder ,n the Montreal Telearapb Coipanyr institu ed JZZ.

.
o^.M.st that cou.pa„y „„d the Great ^orthwesterrTigrai Co ,pJ^^^

.

^.de a„ „g..<fe„.e..t 3ntered into betweeu-the said tw/ei..paniT^Cn.sp„n<Ie.a repy.„ted to be u -lease, b^r the Montreal Toleg^ph c! t e

'iTount of fl,e/r. receipts under the agreen.cnt to the said MontrealX'oinnanv and

1^^:0:1:^;^^''^'" ""° ''' ''''' '''^' property; ti^lIfZr:

;J*''f";''^"'J'^'^"P.»'Co«ipan, pleaded- a demuLr. giving for reasons •

Z H
'

,
.^ i"*"'

^"'" '""?^*' ?'"*'«« t» «»'o notion. 2}. It w.,s not cojE.t '

^M|.c pa.«t.ff to take conclusion, directly affectinglid other slr3^,, "

'
ffitr T !I" •'•"r^«'"''-

^'^ '"J--'-^^ or a/the instance of' puE ^officer. rUes^omis were repeated i„ « plea to/the merit,, „„d thcj"J
.^ 1

"
. -.

" - I /^

' n

Mnntr'-Hl,.

•Oil

V

" (Nil

v/

N'1

H'
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•S--

^)UUT oi^^ukBNs BHNqir, taai.
i.,*. " »"

.

, V * i Mi-: ^ -,...,

?#

/

1i^

or|KirMii.iii, incluilioji llio power of

^^;^p3^yj|5.P''''^''V''o»' '"'«*<li i'wr ilio uiw of llio

c<m*|mj»3r-<i,jd l.iti»g, co..vc^i,,|{5|Q!ci;tti«o ,«iriin^ irt^rcwitli Jj.r ilio>n. lit

*o» tli^fcftijiini)
;

tliiit ih^iijinsiiiioiiiftli f,a^Mi„ti wth^iikiUo in lliu inUtivM ijik
- (slmrolioMciH up.l lo^id u ruhu,J o.mii'tiiioi., umiI won iipp'rovo^l <.f JfUr

iiirtN*"! tlio «lmiBli.n.lcri», .111.1 w..\h u/imiIj i«> tlu.ii''..dv',u.»<iKc. It ^u* mi pro,H.^..l
I., itlinqiusl. tlio w..ikii.>{-.,f ll,cH/ii,.o, nor di.I thoy (t|,o Moi^tuul T«l«u.i.i,U
C.Miip;.ii)r).,,b;.jid..ii „ny'M tiicir fr..Hchi^o« o> p.ivi|.K.jH, ^ut oiil> PxcroiMud llie

powoi« ^ivtii tri.'iii l»> tli.i'r'uliiirlt'jor ii.eorpur..lio», and tho„^ovor..I uii.Im.I-

UJcniH ihcivto, Mild thut f(j tUo i.dvaiit!%u of tlio Ciiufwiiy, mij had not oxo.<!l.td'
tliujr i^wiri.. IJy un iiii.ortdmeiii Mibm'qianrly u»JtdB*tlicrc .w.m. iiddiHl ll.o

Kiwuftd that tlio luxpoiidoiil wuH ii iiaro /#r«Vr-««m, liu/iiig no Huffioiiint intoiiMt
]}o cntiilu liini lo biiii« lliu action ; and tliiU hu6Ii crtoplmiion-i us woni" takiii l»y

-liiin in the xuit woio oiily avaUublu at tho inhtniico-'of tfiu Altori.fy-Gcnor.il.

Tlic Oioat N'oHhweHtiin Toh';j;raph Co. riluudod Koplrutuly, to tho offcot iK^fc

they liad not (txot'otUd thoir powers in entering into tho auriioinnnt iu qiieMion^^ »

iinir relied ntoro e-<pecialiy ufM.n their ekarter, which oonferrid on tiieny^iio lij^ut

_
to \wirk Jitid .ni.iiiit.iin thji tile-ruph iinl'H oIN.tiior conipani. 8. f

'

There in no difficuliy an lo the faet«. Tho mreoniivnt is irodu^JH- 'it i*
",'

'^roved that it went into operation, und tiiat under it-tJie litieii of leie^-Kipli :nii

pr.>[Krty of tho Montreal 'lVl.j,'raph Co, were taken posseswion of, and *oVi<ed hy
and Ibi; the Iwdioof- of tho Great No.thweslcrn Telo-^raph Co. Tliore ix al.v)

proof tiiat 8uvere oonifkliii,Mi iifid b*:en j.'^.in^ on between tho Montreal Teli!-

f,'ruph Co. an.l the Ooniiiri*).; Telegraph I'.i. so as greatly to reduce profitH, and
that the ajL^rcenieiit was

the Montreal IVle^jruf

tains twelve elaUMts

pany, therein eiHJed

iPunipany'.-^ lines for nincly-l

beous, un.l ii|^ the interest of the shurc^ioldei-is of

|-. The ugi'ceinent, besides the prcunibie, coii-

P'ollowih^ ; 1st. Tiio Grout Northwestern Coin-

;i>rs, a};reed to operate tho Montreal Telegrapli

- . . 1
years at rates to bo fixed from lini#to time hy

tho Montreal Telegraph Cnipany, therein called the company. 2nd. Tho eon-

trilictorB agreed to inaintaiii said lines in efficient condition; the same "to lio

delivered over to then., with sfutions, buildings, materials, &c. 3rd. With
certain npecial lescrvathm.", the ohiei" of which were a board room und pfc.ce

lor safe-keeping o( b.toks, the ,eO|g;r.!ctor8 were to have the use of all tho

offices, stations, buildings and property of the company. 4th. On rcquilK-.f

tiou to that effect ma.lo to them by the contraci^rs, the company were to olian-u

the tariff of rates, provided they thould not bf' augmented for thsi extent of

,
jiresent lines in Canada to more than 25 cents lor ten W(nds,>ut subject to

iid.quute increase in case of the impaMiion of taxes, or its Kcing mude coai-

p\jlsory for the ctimpuny to provide otljjer lucuns tlian poles fdr the carrying of

the wires. 5th. The contractors to pay the company $4 1,25(1 quarterly. Cth.

The contractors to bear undpay all expcnws of operating tiio lincH und 'oth^r

charge^, including tuxes.and ussessinonts/und keep the compuny's property, clear

,pf lien.s und ijicumbrances. 7tb. The contruetors to assume und fulfil all'tliecon-

tructs, engagements and liabilities oJthc compujiy. 8th. In delaul^ of any one of

«.,
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'u,. ^. if

'

,„ ,1..,. ., , ,
•"' ^ "• IF" oDimanofl!!. jjth. Contitetmi

toK?nM,r Wfth 'i...,>f«,,m.mta.:«,|,li,M,„, „„4 „„„o„t «
e.iMp ,ny «.sH.^<,,e,l „, the cununcium >.ll coritrnol* for fut«i
c.M..r.ot.iWus«u.,„„l

f<.th.M.,n,M.r,..in„orth«comp,oy. I'^ta
r<t«.„ tl.0 K,.rplrm oarni,,«s ,•,„,! ,., .„ko thcrink of dcHoionJ
Tho appoll,,„t c„„,e„,lH .l.at thU ..Rroomont Ua |,iri„« „

Mo„„.c«| rulojcrapl, C, rr..„. tl.o (Leut Northw««crn (;„.,»

h

nja...,,,„. that i, i. i„ ,.ff,«, „ I,.,, an4co«voyu„^o,.f,.II iho p. .,...

,_JJid tho auihor„y r,,^,. ,„..,„ hy Parliamoni to work iho Iii,« of o^^3f

c<mr..y„„bo of the.r propor.y. >hioh. if „ot .ntU,mz.d to ,„„|c.. M.ould b.^^...lo or docLred void ,.t tho instanoo of n p.r.y,«,fficicufl.i;w:Jr It c „tn...
,. I tho e«.onti,.ls of., loa.. and OKrccrout t« dolivc^L a delivery 1, ^f

>
"

fJWny to bo enjoyed in consideration of « fixed rent or ret«r„. f u„d.C, „d ,.MO .K, ooneoded .h«, U.o.diffioulty .occurs wi.h .rep.rd to^ tho power. 7 I.«
" " "

Mo,w..„rTde,r,,d. Con.pany, that by tho tern.', of tl^ir ch..rte ho7r N.l -"
* s.ern rele^raph CVn.puny hud granted then, powers, to Work «„d luaLl tbV

"
^

oloKn.phI„.e, of other companies, whieh wouldLvo ju^Uflod .IpZ^^^^
tl.e.r part, prov.dod .he Montreal TcH'rap|. Coh.pan/ had p«.ses«ed the Zel

eu oh...tc.r of .ncorpprafon, Statute of Canada. l#-a»d.ll Vic. c. 83 ,8 by (>'

th.! different a.i.ehdi»fe.rts of that «t«tute.
""

'

«• »• o^» aa tjy

^
Bat, before procu.5,ding TnrthSr with this enquiry/there U« preliminary oue^ •- '

.on to be d^^sed of. The plaintiff .suenin'^i/own name at'd ri"^!;-vohn, „..y cU. interestV dvoh^ing . that he ae.s for' others eoaceSauL "' •'

«clf nd none of « pubhc nature which spoeially affoets hin.self. Ho ooluL '

^^^;r:r r^"r'^°'t »«^-'"«''"-'(;-d».a,not.„a s: -

—
tT Z J.

^'^
^ " "•" «uitj,r shewn that he has refused his ministry "

"

.n he „ff.,r. Wije.e..t is stated in ^riee, ul^ rire., part 6, c. 1,1. sS,
,841- .Any mon.ber.of aM«»rporation may, by.himself, in his sole ri^httlto^
'' .'

prevent or put „ stop to pr^eed^ng. of anj "1c,Syi.which ar« .1^:1^^ . .
«. ans ultra.^res.n tvhat he elsewhere e,ph.i„s as in the primary ser'suoh

' "

cts as I understand faH in their^effect fra« .the absolirte' want orlow rT I e^poratton to perform g.em, but not sueh aet* as -require:to be LTd I I.^.de on. demand tathat effect. It wilt be «.e„ whe„ h<H^s on furJcr To I

"~

'<.
it

if*

I

i'lj

I.

^"S:
/ ,

<
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Montreal
TelegiaphCo.

nnd '

Low.

develop the principle uppho.ble to «ucl. c.«c«. (S.e Part.6, cup. 2, seo. 3, *t.l>
H. 1, P. 8|7.) ' I ho plainliff must sue on behalf of himself and all tho other

. inen,bnH .n the 8a.no posiiion," and nt p. 386, he remarks : " It is clear ilnt
the object of all commercial corporations is the nttninment of profit or emolu-
nient for the individual corporators; and it seems eKtabiishcd that each corporator
hns such an ...dividuni interest or right in the corporate welfare and asset*
that he may c.I upon the Courts to protect .uoh interest or ri«ht, nheaevor any.
thin^' IS beinn: done which ndn.ittedly will damnity and depreciate suoh veHW..
or assets, and by cons,>quoneo his interest therei<i ; " an<l nt o. 6, sec. 1, art 30H "

p. 891, he ren.arks, t» another of his primary iBaximtf : - Na person may ins.i-'
tuto prooecdinL's with respect to wronj^lul actn which, if of u private nature are
not wrongs to himself, and if of a public nature, dom specially affect himsdl "
Art. Mi

:
". In all such cases tho Attorney-General ou«ht to be tho aotoifkt^

It he refuses he may be made a defendant." Art. 305 : t> Cut if there is a.dis-
.tinct private injury, separate fron. the wrong to the public, the privhto individual
speciaHy aff.;cted u.ay sue for his own protection,, without makin- the Attorney.
General a party. Art. 306, "The last thr«e;i)rvpositio«.s uppiy equally to
tR^ra vtre« transactions." .

n ., t j

If wo apply these /ules, together with the rulin- in the case of Mozly v..
• Alston, defininjr the cases where tho con.pauy itself must sue, thcvo Would seem
to bo very sl.ght ground for the plaintiff be>ng able to sustain auXuction like the
present in h.s own right merely. It seems to mo that a pri«.t*'|arty, a share-
holder, to establish a right to sue in his own name and in his owfi boboof, should
show aa interest other than one ii, common Vith tho public generally, and if/
permitted to suejn hi« own name, for a wrong purely public, he should at leaJ
either make the Attorney-General a party, or show that he refuses to institi
the necessary proceedings. In the lending case of C.W8 vs. The Ottawa A^i-
enltuial Insurance Company (Grant's U.C.R Chy. vol. 32) the suit was
sustained where the plaintiff sued in his own name; he had clearly a .iron-
personal interest. The company had fail.d to observe a necessary conditiou

Tc^n^l'^J''
'""''' '"'"'""'"• ^''•' -""' P'^'*^"' *««'^^''« ^y "'« 8harelK>lder

ot b&U,000 before it was authoriaed to cammence operations, in place of which
It had borrowed the money on tho credit of the company. The plaintiff as a
shareholder had manifestly a strong personal interest in preventing the company
from proceeding with its organization and operations until this preliminary
requirement was complied with ; and in Simp.son vs. The Westminster Palace
Uotel Co. (H. L. C, p. 712) their lordships merely expressed an obiter opinion
that where the acts complained of were void as not authorised by the act of
incorporation and did not admit of confirmation by tho shareholders, a single
Bharehojder could sue to have them set aside, but the bill in that ease was dis-
missed, and it was^ held that a hotel company had not exceeded their powers by
leasing to tho Government part of their promises by a lease advaufgeoua to the
shareholders. In Russell vs. the Wakefield Water Works Co., L. R 20 Jfiqnity -

cases, Sir G. Jesselsaid, a corporator may sue when the corporation nre'doingor
have done something «/<ra vires, as by agreeing with another company regtrding

3«r'-

..'*"

1^
;^^-
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y> «tp. »48, says: A person may even buv shnron •;»>. fK« 7 '

object ofinstitutini? proceedinJ tn w,^ !,
°P*" *"** *^»'«"^

-u.hori«ed acts Brir^ 24S v « " """P""^ ^™'" oommiuing un- .

other oases, rdo noH^ink thaUhr^^.K •

"•.''™"'' ^^ ^^ ^ ^^^h' 469. ..rd

point are appltSle „t.f tlev i "f""',?
"'*"* ''^ "^^ 'PP^""' «" »»>''

tic. rai.dV it proper c^z::;:rt:;;;xr *^^^'^ ^

he;t^r:::fxrr;: :j^
th.tthep.ai„Htr

•

On the more important question as to the validity of th« „„^ » t

proper., »...bin ,b*.,.,p«l»f„,.Bi.M,r^-<^7'f '-I"

Befoi.>btenng oo Ibis ,ne,lion 1 n,;, i)erh.M til .ll,..? f
•W«H«4{,

»pecUTO .. reganls tbe oriida ai^Z^T^ • " ° " """''' """^
T.I.)Br.pb Cr^n, „° to. fatfZT. ..

"TfJ*- ^«fl»" "» Mattel
w...,^o i'of.bituz'z^.a ^rp'^i'^'r^'''

'" '" '••

nnoertain : the pronioten of .h« «x "r,*'* *^ ?'»»««
;

»t« anooess w«» yet

p™.»bi. ,. .«.A„on.co,piLt,'siJ:.,j^.,'::^kn:,,'!'*'^ >'^from their enterprise: thev wL .,r«„L
""^**"«"<<'*'»« poblicwas expected

.

any advnt^o IrVHi-Hl^rp^:^ l^ZT^Z^' ^"' •"^' ^^

«.maMy to test the value of the invLuon if. s„,^ L^^
^ P"".

for iheinsclves • if a fuil„«, «„„^- "i '"*«"i «> ""e money out of t

H*«.. Tb."£.^:i"rrr;!„rir„t.'°r* ••?'•' "•!:
"*
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Montreal
Itlagrauli Co.

nd
ix)ir.

'^''

#
i
t

'.^

\,

out limit, includinfi; even tlic power to wind up the company by a vote pi* four-
fifths of th« shareholders. Neither by Statute nor nt oonimon law are ^ey
made subject to serve the public in such manner, as common carriers arc held to
do by the law in Ensland. The immense value of the in».titution to th« public
was not then realized—it might have been hoped for, and that is all. As regards
the Hcope of the powers conceded^ and the extent of the public interest reserved,
wc must look at the charter in view 6f the condition of things and the circum-
stances at the time it was granted. If wo do, we are led to conclude that the
measure of public interest reserved was extremely limited, and that there is no
particular reason why the powers conferred by the charter should bo construed
in a restricted sense nor otherwise than the natural, ordinary and full meaning
of the language emplpyed. Tho authority of the Montreol Telegraph Compaoy

, for tho purposes in question, so far as it extends, is traceable from its origin in
thp charter of incorporotion 10 and II Victoria, chapter 83, through the diflFerent.

amending statutes in the extracts given consecutively in the fuotum of that com-
pany containing the empowering words to be found in each. Its history and
extent could be ascertained and judged by this -narration alone, but it is nuces-
sary to cxamiue these statuCos in case it should bo found that they contain some

V qualifying provisions." The primnry power conferred by section 1, and declared
to be for the purpose of the Act in connection witli the erection of tho corpor-
ation, was tho capncity of purchasing, having and holding any estate, real, per-

«oniil, or mixed, to and, for tho use of tho Company, and of letting, conveying or
otherwise departing therewith for the benefit nnd on account of tho said Com-
pany, so that the property they were Empowered to acquire for the use of tho
yCompany they might, without limit or restriction, dispose of by lease and other
wise for its benefit. They y^re besides specially empowered to mnintain'and
keep up the lines then 9#e«|^>^ipting, as also a line between Toronto and
QucUc«, a^d wercirequircd to ^i^lish statioi\^ in citieS, towns andAillagcs on .

/the line of their tch-grapb, where they would be guaranteed u revenJo of 10 per
cent, on the cost to them of doing so. Should it bo supposed that any inipera-

^live duty was imposed by'these spcoi.il provisions, it was always 8ubjec|; to tho

primary power given to them to dispose of their property by lease or otherwise,
and if they could still be called upon to fulfil such duties, there is nothing in the
agreement they have made to interfere with or prevonj their execution. »^«
same may bo said of the powc? given them to fix the rate for trahsmit^ng
messages. This they would have had withotit any mention of it in their charter.

If in any way puthorized to charge tihe rate became matter of contrnct, and if

unrestricted by the lease would bo so with tho lessees.' But this power has not
been delegated; it has wisely been retained by the company as <i guarantee for

the due cxecutidti of the lease.^ Tiie first amendment of the 'Montreal Co.'s ,

charter is that effected by the^'tatute 18 Vic, c. 207, passed 18th May, 1856;
Strange to say it appears by'the preamble to have been passed expressly to

'

remove doubts as to the right of the compa'ny to hold real estate in certain oases

for the general purposes of the ooAipany and the accommodation of the stations

thereof. It is therefore thereby |nact^ " that for and notwithstanding anything

\

•

(pfc.f^;H^'r;?"::^^ ;*-^.^^^^:nr'v!fx^^-:'d^^V-f'^:. ^^*h^i::::; ^i^^^^^fe^^Sffl^ ^ -tJlM* 1^I'liiMm Jll'jiilil ! i

MBwTi'i'rwHBw^'.'vw'^ ^^^»*W^rfg^ftg^g<l^is^«^* 'm^^m^-^Es^ESc .-immmmmL*' .. .
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extend its

«eot
y t(

vim

*<»?

"1 bf wf r ^°V°''"'"'P«'''«*''°Mo„treal Telc^aph Company, it Montre^'^

''re^ve h r/1^ shall h.ve power to purolL, ^""-W^re^^e, have .„d hold to them and their «ucoc8sor» tfrund for the use of the
'-''

^mpanj, such real estate and such only in addition to that held by them. a. may •' #
" tiT'"' ': r"'"""*

transaction'of the business of tho'company, ..nd
'

"horcafrrK""* °*^r''^'"8"
''"'• '»•« """"We neeommod«ti„n thereof now or

" alnu r ?'" *^'°'"""^ ""'•••^'"8 °" °''"^« «P«'-«t'«"« «»• «"°»> eompunif,

" a coult ofT ' T*^' "' ""'•'""' •'^P*" '"»> ^"' »•« ^»«fi' »''d on

"„
at i::rr\^

'"^

"^r'
•«'»'« "^^^ «•-••* -•l-™ ^-^^e convenient

*

n and J J""" ^"rr'
•''' *""*'°"' '•f ''""^'"K"' «•'« construotion of their

Llanv 1 ?'
""'^ ^" *••" ^^*°*"""^ """^'"8 on of the operations of tlH,

«"o tL .T
"'

I"

""'•'"'**''• ^^ •" "«^ '^"'-^^'^ ^-y -»y q'ualifieatiob

"q^rr,lt'/:"r '"'""'*•"' bnt. on the contrary, ineludes what i,requ red for the effectually carrying on the operations of the company. By sec

tdcJar""
'"'""' '^'^ were authorised to pu,eh«se and acquire of any other'

t2 7""^A
''^'"*'"" "' »«"*"• -"^ »"««f '^'^fc-Ph -Ire-dy con-

Ta It" ^T*^' '° *" "•'^'"•"^'^' •""* '•'« '•- ^^^^> ke^P up .nd 1n^amuin or to depart with, or to lease any such line of telegruph. and the sau.e

^Zn 27h • T'"'
*'•' '"~ *••*'"•'• **> '«"' ^«' ''^ pToat'of thecomp";

Section 2 of th.s Act extcrfds the power of the compny to make •
lines and

!Z .^1 ?.*" *" "^^ P"'"'" '" '•^^ P''"^'"''^' •''"''"g their enterprise practi- *

Ihenext amending statute was the 20- Vic, o. 175, sanctioned 27tkMa, 1867po«ed apparently for the purpo«, of especially authorizing the^coiSW^^^^^

^

extend Its hues to Labradorrand to lay a cable^cross the Atlantic, bTsiingQI^Hection 1 with tf clearer enumeration repeated of power conferred on the
,.

to establish, construct lines and work iny line or lines in any part of
^

-oyiDceof Canada or places under its jurisdiction, or between any tw% or
,

.-on, points therein. This is the first law which acknowledges that he colTany

the fac,l^,es for telegraphing intercourse to the people of Canada among them

TJ1T'''''\
'*^""'«" Bome privi.eges'To'facilitate «,nsZ«!n en- .

.0 8 certain measures for protecting the line,, increases the capital to J&OO.OOO 1
ttBnt K T^^l ^'^^ '"*^'' '^ '^"^ ^'•"•-^* 0™"** Tru"k lino, the line of

^
^"t"'; North American Bleetrio Telegraph Association, and with regard ^the properties so by them acquired to hold, keep and work. ;epiir, re-e.^ aJdm intain and the same at their pleasure to lease and depa^ wYth and to haveenjoy .pd exercwe with regard thereto all the powers, rights and iriviiel con' r.ferred upon the said company in ««.rd to otiT lini and proper^J ofreZ^onption by their Act of incorpo^Uon «,d the Acts amending treLln^^^^wehave the terms repeated to lease or^epart with «nd thereto add^/Z '

'

powers <«nferred by the original cha^terVincorporaU^^ 10 and 11 Vic c^P
83. and the amendments thereto, vi... powers of letting, conveying and ptheiwise

'

r

•t"

i
'x-i-

^.'
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Mentrral
Telegrapii Co.

«n<|

departing with tl.cir property lor tiro benefit and on account of tlio said company
Iron, time to time, as t|,cy should doom necewnry or exHiont, a»vd, m fur from
Its bomj? property no longer required for their business, as afsumed by»tho judf

.

»ont. It IS by the precise terms of one of these ntat^tes, via!., the 18 Vic, c«,
-07, declared to bo the property necessary for the convenient transaction of thoii
busmosH, for the construction of their lines and the effective carrying on ofthe opW-
ationsofthe company, and it will bo seen that these powers by the terms of the
respective statutes cited are made to apply to and include the whole ofthe propl-rty
of the company, nor is there anything to be found in'any of tUe statutes to war-
rant the limited construction sought to bo put upon this pow^r of disposal. Hud
It been to authorize the disposal of such surplus property, why should the Legis-
lature have given the power to lease ? There is no limit put upon this power
of letting, save that it is to be for the benefit of the company, and that in (heir
own judgment and discretion from tiine to time as thoy should deem expedient.
But It 18 said that franchises and privileges have been transferred. Nothing has
been transferred but the right to exercise the powers incident to leased property.
To say that fixing the rate fcr messages is a franchise is surely carrying the
notion too fur; this was a wholly unnecessary provision, and might have been
left to the discretion of the lessee, which th«^ Legislature might also have very wbll
ilone with the Montreal Telegraph Company. If enabled to receive coraponsa-
tion, they would have a right to fix the rates unless Restrained by Act of the
Legishiture, but this power was not conveyed by the lease, it was properly with-
held as a guarantee in the hands of the Montreal Telegraph Company. Admit it
to be a franchise and to have been transferred, and such transfer a nullity, wouKa
It affoot or m,*e void the lease ? It migit at the instance of the lessee, if he so
claimed, but not at the instance of the lessor who undertook to give this facility.
It IS argued that tiAso powers were not intended to be cxcrei8e4 to render the
Company effete or to entitle them to abrogate their functions as a living operat-
ing telegraph company, or, as it has b.ecn said, practically to leave the business of
telegraphing to others, and to convert themselves into mere annuitants drawing
the interest of the capital they have invested. But I»st we should adopt too
rashly any fanciful inference of intention as distinguishable from the plum
meaning of the words used by the Legislature, wo must be careful that we have
sufficient warrant for doing so. I think, to authorixe the taking of such ground,
-weslwuld atlcast see that by following out the plain, literal meaning of the
terms used we would be doing violence to some evident and material purpose
liad in view by tho L-gislature in conferring the powers they did on the Mon-
treal Telegraph Company. '

^ ,

I have 80 far failed to seize upon anything sufficiently tansiiblejto bo a bar or
o^taole-to the exercise by the company of the authority they had given them to
lease and depart with their property, if it should even for tho time, and perhaps
continuously, reduce them to the position of more annuitants; but they have
fitill a large ttnexpended capital, with which they may construct new lines,

acquire new properties, and again lease, convey or otherwise depart with such
newly acquired property, or the non-fulfilpient of their agreement with the

x.
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ir piirposis, or on tho other huiid exceeded their rurnoses ? IT..„„ ,1,
either done one or tUn ntl,«r 9 r* .

pwrpoaes f Uavo thoji

u HiKinj, the profit. At the end of 21 years thoy are to hav^ the whol« nf »K^property baek and as it appoarod ,0 the. (that il the^ueX '« i^ ^^^^they are the solo judges pn that part of the oaae) thfi^vJI|%; i.K i'
moreprofitable condition at tholdof the tw^ayZe^*^^^^^^^ -

exceeded their powers, k-cau^o nobody can oonTer^^but rpartinjWh 2^

w tins case was .held gond. Whereupon Brioe remarks —" Tl,« «««.»:. •

Pelt T"""'
" "

r'""""''
""^ •*« *'•« «•""" '"^^ -'*y ««^ ch tte , rcl

would be 80, special crcumstanees ap.rt. in the «condary ^nse, ie. wJd^a transaction to which any mcnber might refuse hi* a^nt
'

rheadduional amendments to thoeharter have been nta^e chiefly with tho view

ro?ttDomr'"''"T
th!f!

^°«»"'o°. ""d confornng on the company within theae other prnviZ

Province of Canada, and for increasing tho capital, which is noW rZZ I
-unions of doUars. Thoso l^st amendLion^ l^vc'^^^Z^ ::^

Te!egrnBh Co.
MontT«4
"igrBBh

~

anu
I.uw.

^

S^

11

.m

-X-^
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«totoS?«irco. 'I"*""*'""" "' *.'*'"' •" *•'''• <"»"". «ltliou«h they tnMht bo mado^ tho auhbot of a

I/>W.
(lucHtion<how fur tho dpoi^ionH of tho ooufta of Quobco would uffuct the ^buipaiiy

und their propek-tJ in other provincoii.

Tho view I have taken of tho oum londi mo to (ho eonc]iii«ion that tho

authorities cited by tho rcRpondunt roHpootin^ pro6oodinp;R ultra virei are inap|iii-

c.ible, beoa^wc, in phico of beinR ultra viret, if the acU ooinphiincd of nre ni I

contend, in furthornnoo of on object spooiully attributed to tho company in their

charter, they b( conic in a pnrticular and cxprcsa nia\inor infra virei. AssurainR
thnt tho pluinfifTs ripTit of notion is to be measured by his inforoat in tho

iib!>cnce of proof Of danii)fi;o to hirnxolf or other members of tho company, it w
difficult to oonoludc thnt he has a sufficient atandin;; to ontitio him to claim the

" remedy ho seek?. It is not tho oaso of tho ifiiHapplioation of the funds of the

corporation to other than carrying out the objects for which tho company wiis

formed, as in the case ofColeman vc. Eastern Counties Railway (10 Beav. p. 1; 10

L. J. Ch., p. T.\); B^.gsihaw v». fiiiwtorn Union Riiiway Co. (11 C. B. 776), but
the obtiuningof a iorjic rovonue from their property by its application and dinposal

within tho authority given them by thoir chnrtor!>. Tho auibppmy of the com-
" iMiny is not dcfitroyod ; it can ozerciso all its franchises, none of which hove, in

fi^ct, been trnimfcrred. If supposed to be' under ony imperative obligations to

ihft public, it is still in a condition to fulfil them. The a},'reement the company
haa made is within the terms of the powers conferred on the company, and in

furtherance of its objccto. The capital of the company is not cxhaustod, nor its

powers under iM charter impaired. It may promote to any extent fuirther and
.greater enterprises witiiin tho Dominion. It has power to make telegraphs all

over the Dominion, from any st-irting pinta to aiiy termini it ip^y aclect. It

would be a great hardship, where no substantial ifitercst is impaired, where tho

complainant can shew noyinmage to himself or others concerned, where the Act
ooniplained of confers oj^nefit on the company, and |[,hcro there is no apparent
injury to the public, ir%n inconsiderublo minority v^re 3«llowed to thwart tho -

comply in effecting a very odvantagcous agreement, cvt3cntiy for the benefited

all concerned. Brice remarks : It is eompiiratively easy to find a few factious

individuals ready to oppose uny change or innovation ; also that the majority

from time to time may make such, mddifications as they think fit in the busi-

ness to be carried on and the other mattifrs'to be engaged in by the corporation,

always provided that they do not go beyond its constitution, as fixed by the

constating instruments, in tho pre^nt case its parliamentary charter, should

they deem it to their advantage to do so.

These considerations have induced me to come to the conclusion that the

judgment of the Superior Court ought to be reversed, and the respondent's oction

dismissed with costs of both courts, and the ninjority of the judges being of that

opinion it is ordered acQordinglj^ Y
'

Monk, J.—This appeal is taken from a judgment.of tho Superior Court at

Montreal, maintoining an action instituted by the respondent, to set aside an

agreement for the working of the lines of the Montreal Telegraph Compimy,
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niAdo between (bat Con.pony and the Groat Northw..H(«rn T..h.ar„„K n
OD the nth of August. Iftfll n.. .i.„ •„.. ..! T.J:'^''^'^^ ^•"P""y t.^ISTI^OP he 17 h of A^us, 1881. 0» the :n«t Dcoe.,.b«r. 1881 .he '^uTtZ wrenden^ judgment m the enu«,. by.whieh it w„. dooi.led : 1 . That the d^d"
The judK,n«.t ordered the Ner.hwcHtern Co,„pa,.y to ce,.Ho fro.n Ty lonuor»-.ng the Mogn.p hue, „„d ether property of the Montreal C..„.pa„/ ZZroconvey .hen. to th„t company. 3. Ordered the Montreal Con-panT^' re^^un o,K,8«>H«o„ of the prof^rty, and to work it« line, in the sn„„3 nuZlJhT

^
the Montreal Company an aceount df all the money- which it had recoivcdfor telegraph m.«H,.g«, or o^herwi«o under the naid.deed. It in 2.1unneee»«.ry .n tlna case to de«V,ribe at length the re«pective pleading^^Xr.de aa the ..„os ra.«,dj,y tb^.p„rtieH will be n.ade app.rcnt in tUco„ „ fthe obacrvafons wh.ch t will be noOcHnary to make, in order to diapoL

"
„.

•oo«.rduig to the views I take of the matter. - ^
'

Two objections were urged by the appellants against this procoedin. «s ,»po..entcd to .he Court, and to which it may be expedient thatTruli brieflt«lvert. 1. It was contended that this suit should have been taken in Iv^.od under the authority, of the Attorney-General ; and, 2 Tl at M t:'7'respondent in the Court below, bad no real no bona a1 7./ ,
.' '

'®

involved or the ,ues.i.,ns at is^o. that C'::JZ^::^-:;:^^
bemg so, he of himself, and alone uf all the direc.o^ bad no rL^^t andT w1nuthority to^ institute this suit.

' "^ ' ?"*' "** '^'S"*^

»h!%T'"''; ""'*!I'"'"^'**''
"""^""^J^ of the Court, upon the merits of this

.
we, i do not consider it necessary, that I should offer any ferawl IrLilopmions on these preliminary i.ue. and I express none.

'
^«Ty ^1j'^

a

different decision, it might ba expedient, perhaps essential, to ZVs^ZTu
quest.onsdecisive^i„ one way or the other. L with thu I hrijUnt:do, I may add, nevertheless, that in regard to .he alleged n^coaX oJ^7
rtf^J

taken in tbe name of the Attorney-Gelal; ^^ir^tha^:^^would have been better if .hat precaution had been taken in a cai o^'s
'

portanps, and ,n which, as it is contended, questions of nublicH! T
considerc-d. But whether such a step was inIrict .;;ufre'l "oHaw n^

^
or not, it may be the business of some u^cmbers oftl ecu o d ewl^r'-^incumbent upon me to do so. Upon the second point m to Mr wt" I

'

disclosed in the evidence adduced, Z adopt .bisWSin^ T.7 ft!
^^'' "*

tlut his i„.ere.t in the con.rh a'nd in tL wtk':;j:ft ip": ^ ,^Zot'-bout as small as it could po.ibly be. Beyond do' bt he holL„eJCoVTs;and perhaps a few more, altbougb there is something obscure and .1 '

about the others. But even «,, he has probably «n tZt snffieT f"'"!
therefore a right to institute this suit. Yet, in view oJ lluTZ T '

""**

this case, and of its magnitude and Importa'nc
,T. U^LTC'TT^

.n a very favorable or reasonable positio^in „« H to thelml! ^Th !,
Jharobolde™. Be that a, ii may, I would^ inclined toTbTopLr'r -

as the nght to invoke the decision of the Courts upon an agreement to .!he, as a Btpckholder, takes exception.
«» "greement to which

Hllll
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Montrml
T«l«gr«|>h ('<

u<l
Imw.

With tboM) few reiuttrki I prooqod at ono* to oiplain ind iitUioate my opinion
upon t\it) iH>.uo« o\' law and fuot roapeodfely urjjod on Iwlmlf o»" tiio uppdilmta
and roapfHidunU. It ia oontondod liy Mr. Low that the roapiMdontR had no
right to eniur into iho agroflnmnt niinlioned in thia ooho. Ilenoe it b«o()in(<i

ncceanary to rotl-r lo tlio ittutulo inooriwruting tlio Montreal Tulogroph Compiiny
and to othora ninunding ita proviaiona. The Aot 10th and Uth Vio. chap. 8.3,

inooiporiiting tlio Montreal Company, after declaring it to be a body politic and
corporate, prooecdH to cnoot oa Ibllowa:—They and their aucocaaora ahall bo io

law ca|Mible of pui||iuning, having and holding, to them and their auoooaHoni,

nny catute, real and perwnal or luiied, to uod for the uao of the aaid Coinpimy
«nd of letting, conveying or otherwi8<^ deporting therewith, for the benefit mid
on account of the aiiid oonipuiiy froui time to time aa they ahall deem neoaumrr
or" expedient

;
provided olways thnt the re«l oalate to bo hold by the Knid

oompuny, ahall bo only auoh aa moy be neeeaanry for the purpoao of building,

using uiid prcserviug the auid Kiootro-Mugnotio Tclograph, and for obj.cti

imnictyately ooniicoted therewith. Subaoquently an Act wua piisw^d, being the

18lh Vio. ohup. 207, which recited that, whereoa the Montreal Company hud
roprcHODtcd that doubta existed us to the^r right- to hold real eatoto in oertain

oases lor the general
,
purposes of the Company, and the accommodation of the

statioiVs thereof, therefore, eto. By the first clause of this Aot, it is enacted as

follows:—For and notwithstanding anything in the Aot intituled an Act to

incorporato the Montreal Telegraph Company contained, it shall bo lawful for

the said Company, und thoy shall have power to purchase, receive, have and hold

to thorn and their Buocefsors, to and for the use of the Company, such real estate

in this province, and such only, in addition to that now hold by them, as may
be necessary for the convenient transaction of the business of tho Company, and
for tho oreotion of buildings for the suitable ocOommodation thereof in this

province, now or hereafter to be established, and for the construction of the line

or lines Or brunclios thereotl^and for tho effectually currying on the operations of

such Company, and the same to let, convey, or otherwise part with, for the

benefit and on account of the said Company, fVoin time to time, as they simll

deem expedient.' By tho 8th clause of this Aot^o aoquisitioo by tho suid

Company of tho Canada Grand Trunk Telegraph iJne, and tho line of the

jBritish North American Electrio.Telcgraph Association was ratified, and the

following is the claj^se ootiforring powers upon the Company in that respect :-4-

^he said Montreal Tel^rnph Company shaU be held to have had full power and

4^uthority to purchase, and they are hereby empowered and authorised, subject

hy>wever to the provisions of the respcetive deeds of agreement and purchase

tl^ereof, to hold, keep up and work, repair, re-erect and maintain the suid iwo

seVerul lines of telegraph, with all and jBvery the instruments, batteries and

materials used in working the same, and their appurtenances and brunch lines,

and the same at .their pleasure to lipiseor depart with, and may further construct

branch lines thereto, and amalgamate the said lines and branches with the other

linels of the Company. Tiius it will be seen the appellants were empowered by

the llegislature to louse those newly acquired liiies, and further to oonstruok

^'^

;^
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IZrltenVZT"' " •"''jl^- "- -d the. br-ncho. wUh th,

v/uiiipnnjr excenilTo and ovori oitrnordhnrv nnmnn i. !.»
fhair linn. IT ... "'

T '""^"'"'"^y powort in tho inunnffQincnt over all

«Ti.«. .1 „""""'""'"'""»* ">oir provimona are.

• ..fcgr.pl, i„ .b.P„w„o. of M.ni.d«,, .„d .heZ^t'™ WjaS^r
liM of Uul Domioion T«l6g,apliC„„p,„,. T " •°°''^«l '!'•

" Am|,l„™,^ for ,h„ p„j„„ „f <eminJti.g m„m»«,W MM.dit„~

i, ,;

^^
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(]ltioB«<ii «o|^ of wltieli reaolaUun i« iicruunio nnnmtd, * Now, tbtrilbrvihcMr^

prai«cti(M wiincM lliut the partioii hereto hnVo oovuiialiled and ogi'0«<l.u fullowii :
'

— I. The ContmoloiN uiiiluriiikp, for a priod of ninrty-MVun. youra from uiid

after tho Int 4ny of July, IKMl, lowoik, iiiiitiuuo luid oimruto the iiy»teni ofiulr-

graph owned titid hcroldforo npcniti;ii by iho Compmy by nioanx of itM own

omployi-en mid o|ieriit«)i7>, mid ooiidiiot iho buMJni'HH thereof in s|ll reiipouirt ui»

cffioiun.ily im th« ('oinpmy h:i)i hiihcrto npt)r!il«<l (h(f i<;iiii0r>0ii1li|^tin)^in tlio

niiDio of the Couipuny ttuuirnititA und oharj^oit fur nibMii^uB ux ntjiTliid (./ompuiiy

hull I'NtiibliMli from time to linio, with all other tho eiR-nin^Mof Uionnid tolei^rupli

RyMeni and linOM,- und nil iind every pnrt tlieroof in mioh mnnnor on to perform
,

to the fulletit extent nil the oliliiriitlonM of die miid (/onipnny toward* tho public/'

Mow. this nppeiirH to tne nil very pfidn." uy our code, Artiolo Itltll, it id'liiiil

down that " A loam or hire of work Ih detfned an u oontrnot by whioli one of tlio

pnrtien, culled tho lexMor, obli^en liinmelf to do oortain work for tho other, calli.d

the IcHHrc, for a price wliioh tho latter <ibligei« hin^wlf to pity." Applyinj^ this

article of tho code to tho atrrcooiont in queRtion, I niu^t rmy I aiii onnicwliftt at

a low \h understand h<nv thii* document can, by fair, ruawnnablo interprctation>

bo rognrded us a lonso, or in any other lij»ht than that of a lenno or hire of wvrit

I ntu quite aware, nnd every ono ix, that by n cert:iin nuiounl of |ep;al inpenuity

und a fair eieroiw of judicial diwriniinntion, another name uii^ht bo found for

this agreement, and fliany thinirs, many evasions oven, lui^ht bo supposed to

exi^t under the lan^uaue of the deed, and which do not nppvar in its coilitcntR or

on tho taco of it. If not u leuso, nnd in liy y\\^ it \* not—then one niny

rouminiibly enquire wliui de«t:riptiou of deed lliin iri. It wuuld, porhupH, bo

HiiperfluouH for nio to H:iy th it ut Bixt I wsh slightly |ier|i|excd in uiy nttuuiptA

to give an entirely Aatinfaetury answor to thin question. I think,'' with great

doferonco to tlio contrary opinion of my colleagucn, that tho terms und pntriaioiis

of the deed of the 17tli Au;.^U''t. 1881, clearly prove that it\in not a deed of lease,

properly Ko-calied, and w* defined nnd known to the law. It oai^nnt bo ff^H that

it is in effect a Rale or transfer of the whole line to the Great Northwestern Tolc-

groph Company, or a Rurrender of all il« corporate powqra
;
pifiinly, it is not. l»

it an amnlgamntion of the two lines ? Annnrcdly such n view nn thia could not

be seriously mnintnincd for a uioniont. Is it a mondat ? *ItW impossible so, to

regard it. Is it a traffic urran^enient ? Not even that. Isik a hiring of work

—a louage d'omrage f Docn the Jg<-«at Northwestern Telejrroph Company

agree and undertake, wiih certain restrictions and under the wipervision of the

Montreal Tolegrnph Company, t^yvork tltD line for the benefit of that Compuiiy

and tho public ; and, on the other han"(i, does not the latter CompnViy undertake

to remunerate the Great Northwestern Company for the labor and mrfloes they

-undertake and ogree to render ? In other words, is it not a hiring\ of labor, a

louage d'omrage f It Kquito true that there may be some incidents jnot usually

attached to a contract of thin desopption ; but they are no| of the esaonce tif tho

agreement, and after n careful >:onsideration of the facta knd an examination of

the law relating to the various forms of thi^desoription of contract, I am of

opinion that the convention is ono of hire'of labor for the benefit of the lessor^

'
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1^01 only *fl, thiH tli8 viow ond intoiit on of the .hirflhoMflr. I...1 .u

niiraoer. *,uoli of thcM tu.i) ovcob «o» rciiiunflriiti..t K». !.„ n •
"

>

..,,.i.h.a, «,..„,,,,/.,',,. ,:X";;^'j^^.^3"j -"^^^

». «.,d taMf thi. ... i. ,„ b. o.„,id.«d ; l.„e, „:,,,,, i,rrTSw „, 97

Zrfh ?""''""' ""
*°"r'"''

" I""" •"«' «"<•,.»ab»rn'; «xJd,"lri'llmoo thit power nor nlljr limitation ot the poHod dnriDg- ihi.1, .^
rt».ld c.i„, I bold .h.. wb.,. .b. 1.. b« hoi^:l)^™B Ln oVrttirim «,. Co«« .bonld no. giro.. „,io„. .. .,„. ^ .^i^ i.r.L™ "j

la I

l^i;.
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incoDBistenc witu toe opiDion expressed by the Judicial Uoiumittee of the Privy

Council in the ca8ei)f the Citizens Ins. Co. vs. Parsons (7 L. R. Appeal ctses

§6.)" Iq that case, their Lordships in their observations on the judgment of

,Mr. Justice Taso^e'reau of the Supi^oie Court, expressed themselves to the effect

lliat the power to uacorporate an Insiiirance Company to carry on business in one

of tfie Provinces of the Dominion, lay with the Legislature of -that Province;

while the incoi^ration of Companies to carry on business throughout the whole'

Pomiiiion or in more Provinees than one, was vested in the Parliament of

Canada, as not obming within the classes of subjects exclusively assigned to the

Provin^al Lcgblatures.

Although the question alluded to was not specially raised in the case-of The
'Citizens Ins. Co. vs. Parsons, yet the opinions expressed were so dirccjtly to the

point, that we do not feel it would be competent for us to consider the question

as being noW an open one.

Wie do not, however, consider that the Q|>inion so expressed covers the present

case.
.
Here we htlVe a Company incorpor/ited to carry on its operations through-

out the whole Dominion, which assumes to do business in one Province only,

that is, in the Province of Quebec^ The excTusive right of the Legislature of

that Province to regulate the establishment of Building Societies within its own

Jimtt^. would be destroyed if the Parlijnnent of OSn^ could, by granting:

^general powers, authorize a Company t^ act within one of the Provinifts only.

The inconiinience resulting ft-om the exercise of such a power is well exempli-

fied in the -present case. If the Company, respondent, had been incorporated
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w^ole Dominion, has no right to altor or repeal the general or ipciial laws of

^:S^t^"^'"^""«
theten.eonand.orL .^^Z^::]:!

Jvl'J^"^ T '!'";""y '*«''''««* « the case of "The Cit«en, Ins. Co.

find^iT' T"^'
"'**'*' ""'^ "P"^ ^™'" »»>« g«»«"' "»'« 'here laid down w^fiodn he exhaustive judgment of their Lordships the following passage, 7

* jlLr t ^'^"J
mean, follows Xuntess indeed the view of tL l!L!i

mcree,
) that because the Dominion Parliament has alone the right to create

'•rilCr.lT'^'';
''''''"''' '^"""^^ '^' Dominion, that italone has thenght^to regulate it. contracts ,n each of the Provinces. Suppose the Domin-

Pf•"»«"» were to incorporate a Company, with pow^ among oth«
things, l« purchase and hold lands throughout Canada in mor main, ft couM

••carccly be contended if such a Company were to carry on businLin a^ince where a law .jgainst holding land in mortmain prevailed Qeach Provinceh^ing .xdusive legislative power "over property'and .civil rightoTtJl

"IZT^l ^'V'r'^ ^*>'V"'
^" *•*"' P"''-«« •- contraven'tion ofZ

it wouldjo 00 business id any part of it, by reason of all the Provinces hav-
iDg passed mortmam Acts, though the corporation would atiU exist and pre-." serve Its status as a corporate body."

«« pni-

p1

..>.» .nu »»«>; vn« am « »jv) aa, w . l h ft .o.U „f njotum. .,f, in all, t.U 55.

Dohtrtjf dt Dohtrt^, for plainlif,

John L. Morri$, for d«f(tiidanf.

Motion granted.
; m
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SUPERIOR COURT, 1883. r >

MONTREAL, aitr OCTOBER, IMS.

Coram JoiRtON, J.

ifo. nos.

Lawrmct vs. Ryan.

amu, :-Th«l notlM of cl»lm for gooi. Miiad by tb. eoatom* uthoriUM miut b« cirm br tk.ownwi lo wrtllag withia on* month from.th* day of Mlrar*

.

•" "7 »•

Pi» CoRiAii.—The defendant is eeiltetor of customs at this port, and the
plaintiff sues him as .ueh, giving the niontb's notice of ictjoD r«|air«i in cam
againn public ofiocrs. The declaratiqb avert that about the 28th ofDeeember

*® October,—Vol. 27.
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errpneo'ip, and actini; upon the suggestion contained in the above Extract from

the Judgment in the Citizens Insurance Company and Parson;*, without decid-

ing that the whole Act incorporating the Company respondent is ultra vires,

we Iiold that tlie Company has no right to exercise in the Province of Qu<ibeo

the powers conferred by its Act of incorporation, to buy, lease and sell lands, &c.,

in the Province of Quebec, and it is by our Judgment forbidden to do so.

Per Curiam:— .- " „

This is an appea^ from a judgment of the Court of Queen's Bench of the

Province of Quebecj, reversing a judgment of the Superior Court, which dis-

missed the petition. i|>f the Attorney General of the Province, praying that it be

declared that the appellant company had been illegally incorporated, and that

it be ordered to be dissolved, and prohibited from acting as a Corporation.

The judgment now appealed from did not grant the prayer of the petition,

but gave other relief, in the manner to be hereafter adverted to.

The Colonial Building and Invciftment Association was incorporated by an

4ct of the Parliament of Canada (37 Vict., 0. 103).

The preamble states— ,
"^

'*That the persons therein-after named, 'owners of real estate in the city and

' district of Montreal, and elsewhere in the Dominion, have petitioned for an

' Act of Incorporation, to establish an Association ^ be called the Colonial

' Building and Investment Association, whereby powers may be conferred on the

*8aid Associatiod for the purpose of buying, leasing, or selling landed property,

-•'yCiSe;

•hould b« paid to him for tb«ir illegal deteotioo— a aun not giving JuriiidiqUoa

. b«r«, and no value b«ing put apoo th« books theuaalvM,—and then be a«k« that

the deftndant, in default of rmiormg the books, should ISe made to pay |lu2

damogM : ao that it is e«rtain that tb« books theniMlvea are claimad by ih«

Mtioo, iithough their pecuniary vajftle haa bMU omitt«d to b« olaimad ; and

the only damtgea asked within the jurisdiotion of this Court are undoubtedly

prayed as the alternative for the booka t^dmselvea not being restored.

The defendant pleaded : 1st, a demurrer, which was disniaaed ; 2ndly, he

pleaded by exoeptioo that ho bad aeiied and taken the booka on the 28th Dao-

ember, u forfeited under the euatoms laws, and tb« plaintiff never gave any

notice in writing to the defendant, the seiiing offloer, or other chief o^cer of

customs, within one month ft»ta the day of aeisure, as required by law, that he

claimed, or intended to claim them ; whereby they became condemned abso-

lutely, and witboat rait or proceeding of any kind, at the expiration of one

month flrom their aeiiure.

A third plea aet up the insufficiency of the ootice of aotion, and also a va-

riance Utween the grouuda stated in the aotion and thoM stated in the notice.
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term.ne, id accordance with the Act; and that bonds, coupons, dividends, or
other payments of the Association may bo made payable at any of the said offices
or agencies."

The Secretary of the Association, the only witness called in support ofthe
petuion, proved that the Associarion had Wught lands, erected houses on such
lands, ;,nd sold them, and had also built housM on the lands of others, and lent
money on real estate. He stated that these operations had hitherto been con-
fined to the Province of Quebec, though efforts had been made to extend the
business of the Company to other Province., and to establish agencies in

• Glasirow and'New Tork, which had failed in consequence of the inability of the
Association to raise sufficient capital. -

In order to understand the question ^htch wltimately became U,e principal
one to be considered in this Appeal, viz., ' whether the judgment of the Court of
Queens Bench is properly founded upon' the Attorney General's petition, it is
nec<fe,ry to refer to the provisions of the Code of Civil Procedure of Lower
Ca^i».T^^n which the proceedings are basW, the scope and prayer of the petition
an^ the nature and form of the judgment appealed from
The heading^f Chapter 10, section 1, of the Cod^is: "Of Corpomtions

Illegally formed, or violating or exceeding their powers."

r" Art. 997 is as follows:—
_^_ >_--^ a^^ .^^^^^^

"Inthe fbllowing c^ses,

—

._il^^:l'?"''^"''T
""^ association or number of persons acts as ajQ orporatiott

-Witiiuu l, iHi iBg legally ineorporgRTl Or recognikeJ

;

^^

lUliW.i

i
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.«« >M n-nmiof .«i«,d* ,o chim tk. mm»; ami M« burd4m ^ proof tk,u
" .«rAWic* w.,s dulj, givtH in an^ m„ ihall alwa^, /.V u,>on Buckow^r "

rh«r«rort thia eiotption will Im well fourtled, if th«« facta ar« tmt rk
tb« U,.^ wa« a ••l.ttr*. and . ooodamnatioa withoal a.y ommUj of proL.*
and iftbert haa bo«B 90 potioo of oUim, which th« plaintiff haa to ahow th«*^
giving of. Now bolh of Iheaafaou ar« inoontaatabU. Th« proof U that no«try wu mr aa4^. imkmm Ihtaxamioing oflc«r look the books at one. to tha
oolleotor. who refusad to allow than to ba ant«r«d, and ordered tham to b«
dcuinad, aa clearly appears l,y tha avidanoa of Mr. O'Hara. Tha provision of
taw which tha dafandant invokaa ia a very old ona in tha ouatoma laws and I

,

•>«y« "^ It Mtad upon, ana I particularly aakad tha dafaodanfa counaei
at tha hearing whether ha inautad upon l^ and hia aiplicit aaawar waa that hia
iDitructiona did not allow him to do othorwiae. Therafor^ thera haa b«en aoma
timaxpaQt in vain opon a diaouaaion which took a vary wide range under tha
pretenaiona act up by the 8th plM, and on which I am not now pannittad to
•oter

;
and my duty ii to dUmiaa tha action under the defandant'a flrat aiotp-

»ioo. ^is may be somawhat disappointing ; but it cannot of oourae b« a aur
prua. I am aware that tha laarned eoanael for the dafendant acoompayHt hk

,§



" That the ' Goloniii] Building and iDvcstinent Association' for years past haW
been and still are acting as a Corporation in the city of Montreal, and elsewhete,

in the Province of Quebec excbisively, and as such, ever sinee the date of its

existence hereinafter mentioned, have been buying, leasing, and selling landed

preperty, buildings, and appu/tenances therieto, constructing villas, homesteads,

cottages, and other buildings, and selling and letting the samo, and have also

been lending money on security by mortga^ ^ hypothec on real estate, iq this

province, the whole without being legally incorporated«r recognized.

" That the operations and business of the said Association have been limited

to the Province of Quebec, and being, moreover, of a merely local or private

nature in the said province, and having provincial objects affecting property anjt

oivil rights in the siiid province, the said Association could n6t lawfiilly be

incorporated, except by or under the authority of the Legislature of the Province

of Quebec. .

^

" That the said Association was incorporated by the Parliament of Canada, in

the year Qiie thousand eight hundred and seventy-four, 37th Victoria, Chapter

103, and has ever since been in operation under the said A^pt of Incorporation

irhioh, for reasons above alleged, is null and void and of no effect, the said Act

of incorporation being ultra vires. -

" Wherefore your petitioner prays that a writ of summons upon the affida^t

hereto annexed be ordered to issue in due course of law, and that the said defen-

dants be adjudged and declared to have been, and to be illegally formed and in-

porated^iind'that the said iilegtti-Asiiociattonmny-be-iirdcredtabe^is

.., .„ • ,. . .._. .. .._w.-.-- .

. tion'of Con

..^

vtancea would only give lh« oSeer the right to mII , and that th« defendant dot*

not plaad thai h« baa wld thcM )K»k*i but that c«n mnke no differeiio*, for, of

eoanc, if th* power is f(iv«a, it can and mag b« eioreiacd (and «h<tli«r it IM
or not i« ininaitrlal), for it never e»uld bocieroiied at alt if the piainliff bad i

oo-exitling rii(ht to get the good* buck without giving the notice. The rei«ult uf

tiyi ruling i*> to put the plaintiff out of C'oort , and it is of course impoeailile (o

jliKtweed to adjadieatt upon the' nieriu of a eaae no longer tH6yN<li'c«. If the.

defendant's counsel, however, meant to invito my opinion as to whether tl)e bookt^

in qaeatiofl are prohibited by law aa Immoral, or indecent, aojopinion which

nowean have no legal effect upon th« caM, I must decline to exercise my ofice

ueeleaely and without authority.

Action disminacd with coals, under defendant's first ezooptioo.

Action diamtnvd.

Doulr*, Jottph iS) DanJurand, for pla atiff.

H. Abbott, Jr., (or MnitiUt, - v

(J.«.)
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the jud}<e8, that the Association was lawfully incorporated. The conclusion of
the formal judgment of the Court is as follows :— /^

'• That the sai* Company, respondents, had and hi^ve no right to act as a
Corporation for or in respect of any of the.said operations of buying, leasing or
selling of landed property, buildings, and appurtenances thereof, or tiie purchase
of building materials to construct villas^ homesteads, cottages, or other bttiIdiog»
add premises, or the selling or letting of the same, or the ^tablishment of »
building or subscription fund for investment or building purposes, or the acting
,a8 agents in^connection with such operations as Uie aforesaid, or ahy liie aflFair?,^

or any matter ofproperty or ciyil rights, or any objects of a pureiy local or pro-
vincial nature, in any manner or wJiy within the said Province of Quebec, and
dotb prohibit the said Company, respondent"?, from acting a6 a CorporatioD
within the said Province of Quebec for any of the jsnds or the purposes afore-
said." -

,.

Mr. justice Monk, iti a short but clear judgment, dissented from his col-

leagues, and agreed with Mr. Justice Caron's jud^^nt." y

Their Lordships cannot doubt that the majority of the Court was right io
Tefusing to hold that the Association was not lawfully incorporated. Although
the observations of tBis Board in the Citizens Insurance Company vs. Parsons,,

referred to by th^ Chief Justice, put a hypothetical case by way 6f illustration

only, and cannot be r^rded as a decision on the case there supposed, their
Lordships adhere to the view then entertained by them as to the respective

vol the ]>6miaiva and

tion'of Companies.

regard tirtfaeri

^^.^ v% wBiiHww may w copiotw upoo BtDtioB, unltw »h« Court otherwia,
«rd«rt. *

Art. 116 C.C.P.. which. proTidw that InfumaliiiM la the writ or wrviM
art b« pkadod by «,<fptiu» A la/orme, ia not iocontUuot with the irti«l«
filed.

Art. 1 16 only r«f«ra to infor»,atlea or irr«guUriti« app^trio, upon the r»M
of the r«iam, bat b«r« thm .re none .aeh. The ballir. rttaro Is formal sod
f«gular and prinui fueit irue, for it ia an aett^^uth«HHqtu,

The twpii,>^ 4 {a form* atlueks ila inith. W^«h can only be done by imprt»
Mtton or motion. ' r

Ti^U,^. C, for defopdants, eontM|.d that, the flrst step waa to fyle an
wrpHonfi la/omt, and .ub^equaotiy^oo^jd by improbaUon or molion.Fm Ci;tiAM. (Loranger, J., in Superior Court, lOtb October, 1883 ) The
b.ilir. return i. an aeU autk,nHqm, and under the nrti«l«. of the Cod. cited
by th. plaintiff It i, clear that it can only b. eonto.t«l by Improbation or by
notion. I am with the pl.iutiff, .„d il.e ,„,w.r in law will be maintain«i, and
the exceptttm <) la/orme diitniiMed with coata.

. On th. 81.t October, 1883, in app^l, lh« defendant, moved to b. .IIowmI to
•Ppeol from the Judgment of th. Superior Court.
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There remains the question, wliich was mainly argued at the bar, whetheg
th«jadgmeDt of the Court of Queen's Bench whioh, shortly, stated, declares fbot

<he AsBociatioD has no r^ht to act as ^a CoVporation in res^t of its most ini-

portant operations within the Province of Quebec, »ud prohibiting it from so

«cting within the province, can be sustained. )

If; was not disputed by the Counsel for the Attorney General that,- on the

assumption that the Corporation was duly constitutod, the prohibition was too

wide, and embraced some matters wliich might be lawfully (li>ne in the province,

but it was urged that the operations of the Company contravened the provincial

law, at the least, in two respects, vie, in dealing in land, and in acting in con-

travention of the Buildini Acts of the Province.

It may be granted that, by the law of Quebec, Corporations cannot acquire or

hold lands without the consent of the Crown. This law was recognised by this

Board, and held to apply to foreign Corporations in the case of the Chaudiere

C}old Mining Company v. Dcsbarots (L. K. 5 P. C. 277). It may also be

assumed, for the purpow of this appeal, that the power to repeal or modify this

law falls within No. 13 of tl«etion 92 of the British North America Act, vis.,

"Property and Civil Bights within the Province," anci Ueiongs ezoluaively to

the Provincial Legif>laturQ ; so that . the Dominion Parliament could not confer

powers on the Company to override it. But the powers found in^tbeActof

IiioorpN)^tion are not necessarily inoonustont with the provintTial law of mort-

ifa i>in, wBioh doesmot »b8olutely,^prohibit Corporationa from acquiring or holding—

lands, but only requires, as a condition of their so doing, that they iboQld have

s » -

BoKM/tM. fof <«f«nJ«nt, oooteo.l«d that the antotiat IovoItwI look lh« caw ool

oflhejoriadiction of tfciClrwU Co«rt, and thai, aa the sherirs wtom hid b«n

fykd and the report of dlatriboHon made lo the Superior Coorl, the poUUoo

could only be pr«teiH«<i to the Huperior Court.

Morrit, for pe»ition«r, argued that he eoold only appwtch the Court by •

petiUoB lo a ease eoterwi in the hooka of the Court, and there wa« no •oh om«

or number h the Superior Court. All the proceeding.- up to u\m had taken

place in the Circuit Court. The preparing of the report of dUtributton by the

Prothonottrj did not bring theeaae into the Superior Court.

If ba «w« to prttent a petUlfta io No. 6077 Superior Court he would be

told that there waa no-auch number or ease entered in lU books.

Pl» €ii»iAM.—The Clreoit Court haa no Jurladietloii, aa the sherira return

wai fyied in the Superior Caurt, and report of dUtribuUon made there. The

petltlonwillbedismliaed, but without coats.
.^

. Petition dismissed without cost*

J. L. MorrU, for petitioner, adjudicatairt.
. ,

^

Loran^er A Beaudin, for defendant.

(J.L.II.)

-
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..lai, 1U.IBU1U0I1 aa iiie uegisi.ituro ol tUo l^raVlnoe hud passed Acts relating to
Buch societies, and defined abd limited their operations, the Dominion Parlia-
ment was inoompt-tcnt to incorporate the present Association, having for one of
its objects the erection of building^ throughout the Dominion. Their Lordships,
at present, fail to see how the existence of these Provincial Acts, if competently
passed for local objects, can interfere with the powef of the Dominion Parlia-
ment tb incorporate the Association in question.

If the Association by its operations has re.-»lly infringed the Provinoi^l Build-
ing Societies Act^, a proper remed:p may, doubtless, bo found, adapted to such a
violation of the provinrfal law; h^t^..as their Lordships have just observed/wiflv
reference to the supp^jsod contraveaiion of the Mortmain Apts, tl^at is Zt the
case made by the petition. '

••- —^^^^^^^^

It now becomes material to ezajpino more olosel^ than has hithertO/ieen done
the allegations and conclusions the petitioa really contains. The flrs^araghiph^
after stating that the Corporation curried on its operations in Quel^ exclusive-
ly, conoluJcs thus: "the whole without being l^lly incorponitod or recog-
nized."

'
'

,

The 2i^d paragraph avers that the oporatiops of the Company being awlned
to Qucbed, and being of a merely local nature, affecting property and civil right*
in th« Province, " could not lawfully be incorporated except by the authority of
"the Legislature of the Province.''^;^;

^wapa alleges fnaf,- tor tnQse

18 ntfir JitijJ^oid, the said Act of Incorporation being ultra viret

rlneorpont

'\
\

> if
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Mr. JtMiiM TuMia.
" ^r JmtiMCBOM. /

Mr. Jiuiio« Bait. \ ^

The Court of our Lady Th« QuMn, bow h«r«, hsvinf hwrd th« spp«||«|i|
•n.I r«ipoodmt by th«ir oouo4«l rwpwtivtiy, •lamiotd aa w«U the rwmrd and
prooMdinga had in the Covrt b«iAW, aa the rvaaoas of appaal fylad by the appatlMit
and the anawera tharato, and malar* dalibaralio* oa th« whoi«« being had

j
Conaidaring that tho operatiooa which appaar In hava bMO 4arried on by dia

<!«>mpany reapondanU have beao ao earriitd on oxoloaivaly witbiin th* Ptoviooa^
Quabwj, and hava b««n of tha astara and daaoription foUofinjI,^ to wli^ j^,
buying, laaaing ahd aalling of landed property, baildioga and appurtaoAaM
thereof, the purohaaa of building matariaN to ottAHruet villaa, bomaateada,
eottagwi and other baiWnga and prwniaaa, and tha aalliog and laltlfig iha aame.
and th* *atabli8hm«nt of a building or aubaenption fund for i^v*stiB*n| or
^uilding purpoaea, and aotin^ aa ai^enta, whioh operations hav* h«*a eonflnad to
the oity of Muotreal and it« vicinity, within tha aaid Province of Quabec

;

Conaidaringthal aaid op«rations hav* b««iin th«irnatur« local and provineial,

Jid for provincial objecu, affaotiog «xolusiv*ly property and civil righta within Um
1|%:Provrao*^ therefor* not within the control or jurisdiction of th* Domiaion

'«.-* <'^
J.-r^

v:



with the law of that ProTiaoe, or is otherwise violating the provincial law, there
may be found proceedings applicable to such violations; though it is not for

their Wdships to anticipate them, or to indicate their form.

It should be observed that their^Lordships, in the case supposed in their judg-
ment in the appeal of the Citiiens Insurance Company^ in regard to Corpora-
tions created by the Dominion Parliament with power to hold land being subject

to the law of mortmain existing in any I^rovinoe in whichIbey sought to acquire
h, had not in view the special law ofanyone Province, nor the question whether
the prohibition was absolute, or only in the absence of the Orown's consent.
The object was merely to point out that a Corporation could only exercise its

powers Bulueot to the law of the Province, whatever it might be, in this.respeot.

It was argued that the judgment of the Court of Queen's Bench might be
sustained by the part of the prayer which asked that the Cokpany " be prohi-
'' bited from acting in^uturtT ad a Corporation within the Province of Qa«l>ec

"

for certain purposes. But the proSbition fiD^uked ask^nsequential upon the

declarations prayed for, and when theatre roi^sed thoro ai« not ralj^no deolara-^ ,
lions, but no allegations in the petition toftustain it. It has'beeMeefi^haflhe if

prohibition contained in the judgment of the Court of Queen's £bnch is n^^
injunction limited to restraining the Company iVom doing specified acts in viola-

tion of particular laws of the Province, but is a general prohibition founded on
a declaration introduced by the Court,, other than those prayed for, that the

Company has no right^o^wtWa Corp6ration in dealing with lands and build-

ipg«, Md certain othetiufctterl
j

iwitbiii the Provinee. This dwlMatiooi with the

<*t el * »»i«>in u» sitfsnpikw fa»4 i»t >B»Wt<MH w t<iU4ta< ^n
i«i«MMe(lo« Willi aveh ofaraikM.M iIm alKMtM m

•wj like affiir*, or any niall«r of |>rop«rtj or «ivii ri||ltts pr any ob^a of •

p«ir«ly kwil or pnivioeial B«(«r«, in any naaiM* or way wtiMn llieaaid I'roviMa

•f Qa«b««, tad doib prniiibit ilM mid «o«p«ny rw|ii>iitl«ita f^oai aelisg as a

0>rpiirati«a wiikla the i»td Froviaet of QtttbM bv any of lk« eada or p«rpMM

aforeaaid, and ihl* C<Mtr| doth furlhtr enad«Hin iha mIJ oompuay lo pay tk*

•ppellaat ib« coaia as well of ih« Court below an ol ik« praaenl appeal.

(Tb« IIonor»bla Mr. JvaiiM Monk disMaiiH) »

Hm fjBikiWiim waa ib« JadicaaMt of tke Superior Court, al Montitat:—

Tb« 9th July. 1881. , ^
'

Pnseai:

Mb. ivntn Camh. '

Lft Cb«r ayant enttndu lei parilaa par leurs avoenU aur le m^riia d« etitt

•aaiw, etaoiini la proi^dara, lea pi^e> pruduirc^ al la prauve et d4lib4r<

:

OoQtidtfrant qua l« rcqu4ranl drmando par M rc<)ulie qu'il toil d4elar4 qaala

fonpagnie d^fandereaae a 4t4 ill^tcakiueoi iacorpof^ at forn^*', ot qu'ella wit

M$\u4$ dlaaoole at qu'il lai aoU d^fendu d'agir A I'avenir eomnta eorporalioe,

vi que la d^ftodercaao a lim^l^Ma op4raiiooa A la Province de Qu4b«o
;



JOHN PANOHAX,

w
f

.

1 DAME BERTHB BUCHANAN,

Appilant;

IXTIIlte.

it^n/, 'iv *»"^^'T'r
'"' '*"'^y^- ^' "PP«»« «' "^^--^ »«»tio'» »e«llment pour lea fVais en appcl, fiz^g par le protonotaire A $160.

L;intin,& fait motion pour renvoyer I'appel pour raison de Hnauffiaanoe du
cautionnement. \^^'

«««««> uu

-e^tiTZi:;;': "i
"•"• '*™'"'»'" -'' "- '-•«• ^"'>"--

i>ftBe«^u»ffe <fe itonth, pour I'appelant.

^rchambault diArchamhauU^i^yu \''mtm69.

(1. Lir. DE B.)

•• .nriwi''''rr:,r:'
"'^•- ••-*^«^; mT.7;u :;;r

:

.1^ by or «.4« Um ^.ho„«, of ,U |^W.„« ,r lH. »',«,t,«^^^.

— ! IIM PwtUo. of Qoob^k, ri rflrr?. V ^^ *—«-** b^.

•« l.urtli«. Th. DwLlo. I,^.|.„„ p„t.M, f,^, ,^„ ,^, ,;,„J^^
f.

r



$ho rfflinng of n revoauo for provincial, loool or municipal purposes ; sub.-seo.

15: The imposition of punishqient by/nej^penalty or impriwnment, for en-

furoing any luw of the Province, mode in relation to any matters coming within

,
any of the olisscs of Hubjcots enumerated in this section.

The Quebec License Act of 1878, 4l8t Vic. cap. 7, enacts that, whoever

sells intozicntins! liquors in any of the organized territory in this Province, out-

side of Montreal, without a license to that effect still >> force, shall bo liable to a

fine of $76. ,

The Loo il Legislature may not prohibit, h\it they m:iy legislate exclusively

•upn this subject for the purpose of raising a revenue fur proviucial, local or

fiiuiiioipnl purposes.

'Section 63, 4\ Vic, onp. 3,' prescribes the tiriff of duties payable to the

License Inspector. Sections 7. 8, 9, 10, 11, 12 and 13,* provide formalities

for obtainirig licenses, and declare that Municipal Councils shall confirm cortifi-

,cate upon ascertaining its correctness. It is said .in this case thut the Municipal

Council of the Township of HuUey, under sec. 561 of the Municipal dode, had

prohibited the sale within their territory. They could not legally do this, and

what petitioner had to do wus to get the necessary certificate, present it to the

Council, and demand its confirmation ; and, if refused, either proceed by manda-

mus to enforce iu confirmation, or, on establishing such refusal, tender to local

Government or its Lroeose Inspector the amount due for provincial revenue

purposes, and demand the license (see. 70) ; but petitioner cannot come for-

ward and say that he has a right to sell without any license and without the

-yqrBWBtrof any dittyi
^

I

;

' -

f
^LaM-JffiiiSiLtU^ .n. A ^ik^S'^^-K- . -^ .. fe

:^
''.-^.lii^r.-*,. Z^tSt „ ..^'^-ie ,

'^

Par i« pnvft M frntrnMrn 4«i IMla 11 panll ^m «HI« MMilaiiMi » Umit*

Ml o^ratioM 4 1* FrnviMM •!« M>i«Hm», m^ m **m pa* li In i|«t(MiMi. U^
ffito <|WMiw art 4t Mf«^ >i Im «|MMiila«M (|tt'«ttt «M avuifM* 4* rW(« M f«f«•

4« arm •#«• 4*iii«<>r|M>f«li<t« wmiI <i« '««lb« i|«i l<MntM«t «i«liMlffMiMfil •••• la

J«riiJi«tkm « d«M \m alirtbttilMa <!• h ld^uil»t*n l«««l« •!« <4«iU*.

U HMtuw n 4t I'mi* 4t h 0^f*J4mkw 4U •!•« •• iImm tkwiiM pwlmm
" It L4gUiatHM pmyvt •tttmH9»mumi Ikkf 4w lato nkllvM Ml aialMrM Umi-

** kaal dan* Um cai^iv^iM •!• •«)•!• ct apftlW, imUr <i/m
"

No. 10. " Tr»«aiit al tair*priMM d un« naliir* hmU."

If*,! It. •* U fnfiiM M \m droita aiilla daM In ffnviMa."
'

No^ 11 **Q4»4nkmin% Uin\imh» aM>Uf«i d'aMliaiitr* p«f«M«sr kMt* o<*

^ irif4« dana la j»fn»lo««'
"

^ Yoyooa m%liit«Qan% <|Mla »m% Im po«»olra flu«(Sink» 4 <m\f a«Kiiiall«i,

U pHaMbvIa d« SlaMi i»4^— I'ebjai | riMiptI :
" Aaliatar, V>Mr^?. »4i*

***im prapH4i^ ron«i4r«, lAlaOM •( d^pradaoMa.**^
*



cony.ot.on. I, i. „ot prerendcd that thi« h«. been done.
" "^"^

It was urged by respondent that the prt)vi»ions of 45 Vio o,.n j. k-j .

^0 con.pM„ with, and no notice given to Attorney-Ll, tZ*A .^1^^^^^to su^te not to writs of"cer,ior«ri,and I do not consider notice nll^ ^^
Pet...o.vrej^tedwi.hco.ts. S,a.eiudgn.entin two e„:c.To. wtd'^aS Aver.ndres^ndents and Hadle> and r^pondents. argued «t s„n.e ti^;

'""^"^

Wm. White, Q.C., for respondents.

SUPEKIOii COURT, lJb2.

MONTREAL, 6th MAY, isl

Coram Mathixu, J.

No. 1195.

Aipjrf Ts. Bichter.

HiiD :^Th.t • cUu.e .„ , deed o/ lea... prohibiting .uWettlng

^notwl..ut«.dl„. m. reru-m o7th. iC:! iL^Jt" ."^pt^rr" " ""' "-^

rlthont the eooaent In writing
i(Ubw»lat« that the leeaor may
nnhntly, the lenee may oede all

u^ni?!;:"^rrrr "'"'rv"o-^^m^Htte^Aiily u..«»e« in tbc judpeiTor tic Court,^hiohi ^twprded^,rfbiw

I IInun I itfiMi tmmk Mt lo^ i|ii«4fBiM <l« t '.Ma*,

J*l!;r - ^-7** ,-•,<• '•.•^l-*-- 4. Partem, a. c),.^ ,•

•• ««P«f»J- 4« mtM .b ft>,mph4t», 4« niafl<ifi«tttr« .|« draft 4« Mt.. J.

4l«tM^ d« P«rWm«ai V*.Unl I

-^ »•• » jmtt-

J«*»««l J* ,*«la, d|.u«p,*».a.H, ,•! p«„«| ..p-Mq,^ W. 1 r. CfllZ!

' ^a. Sid^ . jb. Isn^^a^j 1



'

Vernier, lui demandant la {MjriniMion de o^der son bail, et aprds avoir tcqa du

dcniandeur le 5 Wvricr dernier una r^ponao & 9a lettre, par laquolle le d«mnn-

<leur" refuse absolumoat de oonwntir ik cette cession de bail, d^olarant qu'il en-

tend lit mettreun prix ik 6wo fix6 entreeux, kaoa conseutement, a mis Asa place

Victor Olivon, restaurateur, de la cil4 de Montreal, et lui a M6 sur -bail par

'•ote pass^ d Montreal, dovantmaltreW.F.LiKlithall,.notaire,le 7 mars 1882,

«t oyant eUe-mfime viJ^ lea lieux ello a 4t6 I'objet d'una saisie-gagerie op<r4e

Bursesbivna miubloa par le demandeur qui I'a fait assignor pour entondre

prononoer.on r^siliation du bail et la validity de la saisie, quil y a lieu pour le

tribunal, d'examiner ai (a dAfenderosse a pu valableuwnt, malgri les clauses

- -de son bail, ,c6der son bail, et si o'*st k boft droit, qi> la saisifrgagorie a

4t« pratiqu^e ;—attendu qu'il eat prouvde que la clause telle qu'elle «tait im-

priiutfo dans la formuledont on a'rtt servi pour le bail oontenait la d^fe^se de

<s4der le bail et de »ou*-Iouer et que la defense de <^der le bail en a M
biff^e, laissant que la > defense de soas-louer: qao quoiqjj^ la defense de sous-

louer puisse en clroit strict oomprehdre la diJfense do c^dir le bail, oependant il

fisulte des fuits de la oiuso que lea parties dan? lour ii^tention oonsid^raient

cette stipulation comme renformant an sens diffiSrent, et cette Coi^r recherohmt

«t constatant I'lntention des parties, ddolare que le demandoar n'a pas eu I'in-

ientioD de d^fendre ia cession du bail.

Attendo que, s'U r^sulte du dit bail que la ddfenderUj no pbuvait sons,

louor qu'avec le^oonsentement ^rit du propriiStaire, et pourvu ^ue les nouveaux

loeataires soient appit)uvfi par le bailleur, cette clause ne saurait a'entendre

dans \i WM ibwltt qu« l» lucatolie Be pouvuit wus li^uer , quel qwn fflt !•-

.^r_k^-

I

-TTT-H T» ^f^Wa >t^i—t tL,>uH«r». »i <»

lk« MUM «f ik« OtkmUl RviMit^ ••4 iMMMiiNai KmmUtym, Am ilk« ji»fni«t

TW C<mpmj to Ml ^ In mi ttiUmmfntitm rasukM m mnj m
U iIm t^N.«iM«arQMlM, <I><MmI| It fiMlM •Mm fr«n«»«*r«l tUmmm «flk*

of

A«4 a«4 ttvm (Im Ugftl urNH
liM mHiwx Ni amiIm iliin

CMM4a. Ikal Ik*' |KiM<H< ^ •<>*'

lis ttftt%ilnn» la iM l*raf t

•M«, liMI •iMM lu <irfaMla4U<in, la

MM wtNalftly fai tliMii Fr»«iM»,

lllMl«r thUkMl9( MM %W H»MtlwM Mt

fWr. ihtfiy fnisf. tlitny %n. sM

JNl^fiM Co«l|M| «MM M«fI«
I^jIVm bOT« MiaUitlMit la «tM

p ^mi|ianjr hi^

i^ p«r«b< aaawsp w§ T^»y



,-„-. - ,„-.«u>er uo .a uflioiidor«|.,e, qu,i |« r«$pttt«ioo de Victor OIIItoo m
t,lleenl.ca*deMop,rd.l..qu-ile.tIoin d'«cr/ua locatnire dtlXlrt
dea..nde«rcette objection e.t repoo,.^ p.r U preuvo fuite on oette c.^e t

2T7T7 '"^,^r'''"'-««
^« ^-'» Hercule Edouard P„mdi.. oh^fdc^iiced I.c.t.deMo„,r<,.|, quo I. r^putntion nceuellcde Victor Ollivon ct bonr. e.ttandu que p«r Ic. toru.o. de la le.tro du do.uandeur du 5 f,5vrior dern.r . nlque dp. crcon^tnnce, do „ c»,e ot de 1. preuve f«te, il eat r^,ult6 que e dT

Too 3ui:::T
""

V.^'^^^""*™
•• P«—« ^^o- vTctor 01livon\i c^nU^Ie.oondU.ona du ,oa»-b..l. m... qu'il entcnd.it mettre un prix A son con«,nte-

l«.i*^°'^r.**"'" T '"""'^ ''"" lesohangementa qui ont 4t4 faits dan. les lieai'^
o«<.<»n«t.t«entde..,«^iior.tioo, et non dcs d^t^ric^ation, conime le13It demandeur, et qu'U. ont »«gment<$ la valcur dc ..^ropri^Jt^

^

r^a-- ^ y> «. ,

' Action diwnisscd.
treo/rion (fe Co. for plaintiff. '

^xrnarrf (fe Cb., for defendant. 1-^ ^ ^ ^
,^* 1. _

I

|« •• ml4tmM .ifftiMti wj^mii i* iw riirm»»

A..
.
II.., n.m^ 1^, (,4 1, c^t:^: .".fj^sitti •

W if Ito a i. «l L. a. k«f<«c a ,»»t«tt-,»| «i|«|| awl liUtfim «4tU ftgiiM,

-«b~ 10. 1 1. IJ «i4 tt .rmilM fi «r IN. ttr(.ial» .M^lk A««d« Am, IWt,;
«m4 ih.1 ilM Ael 41 V<«. ek 4II. pm4 hj IM l»«lt.««M ^ Ca#**, *. «r»!

_
•«• <bf the lk|,«.ite.e# nmmn^ tkmMkm I. iIm IW.«*»mf «ii«*,f, •••

r^"irt '^' '* *^ "^ ••• ••»»WI«m4 IIM A«I tf tk« QitkM U^tl^-^ « Virt, ek. ai. vkkk M ilM «»• 9^m to ilM DMiUnt«« A#, Wf *

" M ' ^
^:^'

^y
'P.
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PBIVY COUNCIL? 1883.

SlfKHnfSlS!
'fcewby Md^fliat the;provin<H«l tegwlaturebad «xola8ive^«6DfraI over tt»e Acta

A^hfuol^
'"°**'<"^''"8 **>« estabiishment of Building Sooietiesln th^ Peovtape of Quebec.

The Attonip'
Qeiieritl of
I^Tliice of
Quebec..

the tho

It isv hoTi:«ver, atgued tbat ttie Componjr, rc8{>oaj3etit,4>Dot.inoorporat«d for

3 purpose of. doing business in tb* Proivinoe of Quebec «nly, but In ail the

'3

Provinces of the Dominion, and tbat act none of the Provinces could pats such lin

Act, the authority tado so vested in fhe Dominion Parliament, the (ubject not

jponiing within any of the classes of subjects assi^ed exclusively to the Pi'ovin-^ ci:il Legislatures by Section 92 of the Imperiar.^ot. ^
In the case of the Queen vs. Mohr (t Quebec Law Rep. Il3) this Court

hold that a Company incorporated by an Act of the Pjarliament of Canada (43
YJct. oh. 67) to establish telephone nnes in the stfveral Provinces of the

< Dominion, bad no right to establish an independent line of telephone wholly

"^ within the Province of Quebec and4.not connecting this Province with any other

- of the Provinces, or not being extended beyond the limits of the Province, as such

^^independent telephone line did not come within any of the exceptions contem-

plated in paragraphs a, b and c of sub-section 10 of section 92 of the British

North.America Act, 1567. Our judgment in that oaite was based on an express

provision of the Act applying to lines of steamships, railways, teleg^;aphs and

.?,^. other similar undertakings. Building Societies are not expressly mentioned hi

,
that sub-section, and their object is not of the same character, as the works and

, undertakings to which it refers. Although it is difficult to understand-why a*

•; different rule should prevail, yet it cannot be said tbat Building Societies come
within the express provision of sub-section 10, and that decision is not therefore*

;
inconsistent with the opinion expressed by the JudioiSl Committee of the Privy

Council in the case^f the Citizens Ins. Co. vs. Parsons (7 L. R. Appeal cises

§6'.)" Iq that case, their Lordships in their observations on the judgment of

,Hr. Justice TaEol],ereau of the Supt^me Court, expressed themselves to the effect

tliat the power to tiacorporate an InsuVance Company to carry on business in one

.
of tfie Provinces of the Dominion, lay with the Legislature of - that Province

;

while the inc6i|pration of Companies to carry on business throughout the whofe

^>ominion or in more Provinees than one, was vested in the Pa|tiament of

Canada, as not cbming within tho classes of subjects exclusively assigned to the

Provincial Legislatures.

Although the question alluded to was not specially raised in the case^nf The
Citizens Ins. Co. vs. Parsons, yet the opinions expressed were so dirccjtly to the

point, that we do not feel it would be competent for us to consider the question

as being now an open one. -

Wis do not, however, consider tbat the (pinion so expressed coTorsthe present

case.
.
Here we hWe a Company incorpor/ited to carry on its operations through-

out the whole Dominion, which assumes to do business in one Province only,

that is, in the Province of Quebec: The excksive right of the Legislature of

that Province to regulate the establishment of Building Societies within its own
Jimits,. would be destroyed if the Parli|4ient of CfSn^lf^ could, by granting~ -^general powers, antfaorize a Company t^'&ct within onn of the Provindte only.

The incontlnience resulting fVom the exercise of suqb a power is well exempli-

fied in the -present case. If the Company, respondent, had been incorporated

'1$
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Se^U l^r^"; T " !'"'.P""»«' "f Q-^bec, relating to Building Socie- rr. co.<«ui

^ie Lt r io 7 f"r"* *''" """"* P^""" «'«°'-«d upon -uoh WJSSr
t: :lt..A^l.i^.^r"'^-!«^ Sutue. of Lower C.nad.'^ad it-

^"^^^
AmenHmpn*.' k\T •

v.«u«„.a«tea otatutea of Lower €anada and ito
" .S"^

Auourporation, It haa obtained nnwara nf . .....m ^ , , t . prorinoe oSt
InoorDoration it K.. I7 • 7 """"««' oi ^.anada IBr a special Act of

l^T ' ? "^*'"'*^ P^"*" °f "«»"«»' «»«>" "tended ohTraoter and

S^otjMo do business excl«s,vely in the Province of QuebeTk would seem

1not ZlYrr"'*'' "" '' '"^'"«" tI.^usI.out thVwhole Dominioncannot res r^t its busmen to one Proviuee only, without infringing on the

^'^^jr''^' '' -'' ^-^- - ^-^ ^"^ -Lit;
We now come to the second question relating to t«» power granted to the

. ^:^;ptV-^''-''^^-^' toaoiitefrl^ulj;

R., P. a 377) It was held by the Judicial Committee of the Privy CounoU

c^t'i? '•'V??^^"'?^"*"
of '^^ Superior Court and of this Zt It

r^ km' ?*'/"'''«" «'-«J«'»«ti«'. i^ incapacitated f«,m acquiring as well
»« from holding lands in Lower Canada, without the permission of the Crown

?«r r«?«''n."'' ^"^ "'^'"°^'«" '^''^^ '«> P™P«'tv and civil r gits Zl366 and 836 Cvil Code of L. C), and as sucS can "only be remTved by tie

.W r :
'"' '^™""" ^' ^'"^- ^"'^ P'^rfiament'of Canada, although

« may have t*e power to incorporate Companies ^ do business thrdughout ttwtole Dominion, has no right to altor or repeal the general or Special laws of

vs p!Z;'-^''TT formally decided in the ease of "The Citizen, Ins. Co.

L iHJ ' T"^'
"'^' ""*' '^'^ ^~'» »•»« g«»«"' "»'« «h«™ Wd down wefid & the exhaustive judgment of their Lordships the following passage. I

* jILH- t ^"u
'"««»»«>»<>''» .'("W^" indeed the view of the learnt

mcrce,
) that because the Dominion Parliament has alone the right to createa corporation to carry on busine« through the Dominion, that it alone has the

r^ghtto regulate its contracts in eaohof the Provinces. Suppose the Domin-
Parliament were to incorporate a Company, with pow^ among othL

things, t« purchase and hold lands throughout Canada in mor main, ft oouS
•scarcely be contended if such a Company were to carry on businl in a fZ ]ince where a law again,t holding land in mortmain prevailed ceach Province^having exdusive legwlative power "over property and .civil right, in the'Province) that u could hold land in that Province in contravention of Z^viwial Legislature, and if a Company wen^ incorporated for the sole pur-
poseofparchaMoir.nd holding land in the Pominion, it might happea that-

;;.t wouldjo no business in any part of it. by reason of all thl ProviJces h.;.
i^gpasaed mortmain AcU. though the coT,oration would .UU exist and pre-
serve ito status as a corporate body."

Quebee.

I

i
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The ColonUl
BnUdlDg Mid

I'JI?*?!?.""* hnvo to (leal with

•nd

The supposed case commoDted upon by their Lordship* is eiaotlj tho^one we
Tiic Civil Code in the articles already cited prohibits the

The Attornev "fl"'^'**"" "^ inimovcuble property by Corporations without the provious per*-

Genenti of tbe mission of the Crown, and ch. 69 of the Consolidated Stotutes of Lower Canada
ProTince of ;

Quebec, (sections 13 and 23) has especially guiirded ogiiinst the aeobmulation of

landed estate, in the hands of Buildin.; Societies, by providing thit they could

only hold real estate as security for loans made by such Socictie!°,|or for monies

due for the payment of stock ; the only power to hold reid estate 'absolutely

being limited to an nmount of $6,000. Yet the Dominion JKrliament in con-

travention to both the general laws of the Province and the special hws enacted

in reference to Building Sncictic, has inoornuiated the Company respondent,

for the very purp^, as .stated in tl\o preiimblkof the Act, of buying, leasing, ^
and selling l.tndcd property, buildfn^s,ar^ appurtenances, (37 Vict. oh. 103,

- „. preamble and iicct. 4,) anl it .is .^fi ;3videnoe that acting under this Act, the

Company RospoDdont has already accfuired large tracts of land in the City of

Montreal, and its immediate vicinity. Whatever, therefore, ,may be the ultimate

deoision us to the right ofii Cwnpar^y to do business in one Province only ^yhen

;^bat Company is incorporated by the Puriiaraeiit of C.madu tp do business

throughout thp whole Dominion, it is clear from the opinion expressed by the

Judicial Committee of the Privy Council, that tbe Company Respondent

had no power to deal in the purchase, lease and sale of real estate, &o., in the

Province of Quebec.

We tWcfore consider the Judgment of the Superior Court to have been

erroneous, and acting upon tbe suggestion contained in the above 6ztract from

the Judgment in the Citizens Insurance Coiupariy and Parsons, without decid-

ing that the whole Act incorporating the Company respondent is ultra vlrei,

we hold that the Company has no right to exercise in the Province of Quebec

the powers conferred by its Act of incorporation, to buy, lease andsell lands, &o.,

in the Province of Quebec, and it is by our Judgment forbidden to do so.

Pbr Curiam :

—

- '
,

This is an appea^ from a judgment of the Court of Queen's Bench of the

Province of Quebccj, reversing a judgment of the Superior Court, which dis-

missed the petition.of the Attorney General of tbe Province, praying that it be

declared that the appellant company had been illegally incorporated, and that

it be ordered to be dissolved, and prohibited from acting as a Corporation.

The judgment now appealed froin did not grant the prayer of the petition,

but gave Other relief, in the manner to be hereafter adverted to.

The Colonial Building and Investment Association was incorporated by an

4^ct of the Parliament of Canada (37 Vict., 0. 103).

The preamble states-^ -^ ?

'* That the persons therein-after named, ' owners of real estate in the city and

'district of Montreal, and elsewhere in the Dominion, have petitioned for an

' Act of Incorporation, to establish an Association ^ bo called the Colonial

' Building and Inve»tmcnt Association, whereby powers may be conferred on the

*iwid A$sociatiod for the purpose of buying. lea.sing, or selling landed property^ -
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ProVinoB of
Qn«be«

"Of CorporatioDB

buildings, ond appurtenances thereof; for the purchase of building materials, to TU Cokmw
coBstruet an improved class of villas, homestead., cottage., and other buildings ^inVJiSSJS*
and premises, and to sell or let the saqie ; and for the purpose of establishiny a ^'^SJT"'
bu.Id.ng or subscription fund, towhich persons may subscribe or pay in money^A^S.
for investment or for buUding purppscs, and from which payments may be

-•"—"'
made for said purposes ; a»d also to act as an ugeucj.' ^

i

"Sec. 1 incorporates the Association. '
,

" Sec. 4 enacts that the Association shall h:.ve power to acquire and hold by
purchase lease, or other legal title, ^ny real estate necessary for the carrying^
outs undertakings; to construct and .uaintain houses or other buildings • to let
BcU, convey, and dispose of the said property; to acquire and use or dUpose of
every description of materials for building purposes; to lend money on security,
by mortgage on real estate, or on Dou.inion or Provincial Government securities
or pn the stocks of chartered batiks in the Dominion ; and to acquire, hold, and
dispose of public securi^gtocks, bonds, or debentures of any corporate bodies,
and other defiaed smmf,' The clause provides that the Association shall sell
the property so a<^f^^.|^thin five years from the date of the purchase thereof.
" Sec. 6 enables thd; i/fosociatiou to act as nn agency and trust company.
"Sec. U provides that the chief office of the Association shall be in the city

of Montreal and that bmnch offices or agencies may be established in London.
EnglandjjnNew York, in the United States of America, and in any city ol
town ,n the Dominion of Canada, for such purposes as the Directors may de-
termme, in accordance with the Act; and that bonds, coupons, dividends, or
other payments of the Association maybe made payable at any of the said offices
or agencies."

The Secretary of the Association, the only witness called in support of the
petU.on. proved that the Associarion had Wught lands, erected houses on such
lands, ;,nd sold them, and had also built houses on the lands of others, and lent
money on real estate. He stated that these operations had hitherto been con-
fined to the Province of Quebec, though eflForts had been made to extend the
business of tl.e Company to other Provinces, and to establish agencies in

• Glusjww and'New York, which had failed in consequence of the inability of the
Association to raise sufficient capital.

In order to understand the question ^hrch ultimately became tlie principal
one to be considered in this Appeal, viz., ' whether the judgment of the Court ofQu^ns Bench IS properly founded upon the Attorney General's petition, it is
necdk,ry to refer to the provisions of the Code of Civil Procedure of Lower
CanA-Ta^n which the proceedings are basM, thescope and prayer of the petition
an^ the nature and form of the judgment appealed from
The heading^f ^Chapter 10, section 1, of the Codq is

Illegally formed, or violating or exceeding their powers."
Art. 997 is as follows:— :

"In -the following cases,

—

lUriffttt oeing legally incorporate 1 Or recognized; .
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Qui:beo,

BSii;u2i*"Md
" (^O Whenever any Corporati^>Cl*blio body or board, violates any of the

aSSSmw, proviwons »*' the Acts by which it is governed, or becomes liable to a forfeiture of

TheAttorney
**" '"'g''*^* ^r docs or oniits to do acts the doing or omission' of which amounts tO'

^'iS'OTl'nMof'*"
*""®"^*''®'^''" corporate rights, privileges, and franchises, oreicrcisos any

power, franchise, or privilege which docs not belong to it^ or is not oonfurred

upon it by law, it is the duty of Her JInjesty's Attorney Oeneral for Lower
Canada to prosecute, in Her Majesty's nauie,'8uch violations of the law whenever
ho has good reason to believe that such facts can be cs^nblihhcd by proof, in every

case of public general interM ; but he is not ^omldto do so in any other o:ise

unless sufficient security is given to indemnify the Government against all costs

to be incurred upon such proceeding; .and in such case the special infotviation

must mention the nnnws of the person who has solicited the Attorney General to

take such legal probocdings, and of the person who lias becoiue security for

costs." ',

Art. 998 (fls amended) reads :— -

" The summons for that purpose must be preceded by the presenting to the

Superior Court, or to a Judge, of a special information containing conclusions

adapted to the nature of the contr^ivention^and supported by nn afiSdavit to the

satisfiiction of the Court or Judge, and the writ of summons cannot issue upo\i

such information without the authoritatidnof the Court or Judge." - \
The material allegations of the petition filed by the Attorney iGeneral arc the

following:— ',
. f

; \

" That the ' Goloni:il Building and Investment Association' for years past haW
been and still are ticting as a Corporation in the city of Montreal, and elsewhete,

in the Province of Quebec exc^lisively, and as such, ever since the date of its

existence hereinafter mentioned,^ have been buying, leasing, and selling landed

preperty, buildings, .ond appui^tenances thereto, constructing villas, homesteads,

cottages, and other buildings, and selling and letting the sam^, and haive also

been lending money on security by mortga^ fr hypothec on real estate iq tliis

province, the whole without being legally incorporated or recognized.

" That the operations and business of the said Association have been limited

to the Province of Quebec, and being, naoreover, of a merely local or private

nature in the said province, and having provincial objects affecting property an(l

civil rights in the said province, the sold Association could n6t lawfully be

incorporated, except by or under the authority of the Legislature of the Province

of Quebec.

" That the said Association was incorportited by the Parliament' of Canada, in

the year otie thousand eight hundred and seventy-four, 37th Victoria, Chapter

103, and bas ever since been in operation under the said Ajit of Inoorpdration

which, for reasons above alleged, is null and void and of no effect, the said Act

of incorporation \xin^ ultra vires. ._^,.,.Li_.^.:^,..^:^^\S^:M,.

" Wherefore your petitioner prays that a writ of summons upon the affid&^t

hereto aniiexed be ordered to issue in due course of law, and that the said defen-

danta be adjudged and declared to have been, and to be illegally formed and in-

corporated, and that Uie said illegal As^ioiatioa may be ordered to bediaaolyed.

U.

A_^-

,-^l
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and tobo dMland diamlved ; and, fioaUy,that the defendanttbe prohibited from Th« roionur

.
acting in future »B saeb corporation, the whole with costs diatnito to the under- "nVwI'iRe'nt"*

signed attorneys." •
A««?ii«tion,

The petition was verified by affidavit, as required by the Code, and thereupon (SiUiTfX
an t)rder for a writ of summons against the Company was issued by a Judge. ^'gSeiS."'
The petition also alleges that it was presented nt the, solicitation of Jbhii

Fletcher, » shareholder of the Company, who bad become security for cobts.
It appears that Fletcher was in default in payment of his calls, but in the view
their Lordships take of the case any further reference to this relator becomes
immaterial.

The broad objection taken by the Attorney General in the petition is that the
Association was not legally incorporated, the statute incorporuting it being u//«» _ :

vire$ of the Parliament of the Dominioi;. —
The judgment of the Superior Court, given by Mr. Justice Cnron, distinctly

overruled this objection. Mr. Justice Tessier is the only judge of the Court
of Queen's ifenoh who affirmed it. Chief Justice Dorion, in a judgment
which received the concurrence of two other judges, acknowledged that
taving regard to the observations of this .Board in the case of The Citizens In-
surance Company of Canada v. Parsons (L. it., 1 Appeal Cases, 96), it could
not be held that the incorporation of the Association was beyond ihe powers of
the Dominion Parliament, and illegal ; and the majority of the Court gave
judgment upon the assumption, as their Lordships understand the reasons of
the judges, that the Association was lawfully incorporated. The conclusion of
the formal judgment of the Court is as follows :—
> " That the saM> Company, respondents, had and hi^ve no right to act as a
Corporation for or in respect of any of the.said operations of buying^ leasing or
selling of landed property, buildings, and appurtenances thereof, or the purchase
of building materials to construct villas,^ homesteads, cottages, or other buildings
add premises, or the selling or letting of the same, or the ^tablishment of »
building or subscription fund for investment or building purposes, or the acting
,a8 agents in^connection with such operations as the aforesaid, or any like aflFairs,

or any matter ofproperty or civil rights, or any objects of a purely local or pro-
vincial nature, in any manner or why within the said Province of Quebec, and
doth prohibit the said Company, respondente, from acting as a Corporation
within the said Province of Quebec for any of the pnds or the purposes afore-
said."

,

Mr. Justice Monk, in a short but clear judgment, dissented from his col-

leagues, and agreed with Mr. Justice Caron's jud^^nt.' y

Their Lordships cannot doubt that the majority of the Court was right in
refusing to hold that the Association was not lawfully incorporated. Although
the observations of tBis Board in the Citisens Insurance Company vs. Parsons,,

referred to by thp Chief Justice, put a hypothetical case by way 6f illustration

only, and cannot be r^rded as a decision on the case there supposed, their
Lordshi|w adhere to the view then entertained by them as to the respective

Of the DdmlnioD and Pirovinciai LegisiaturM io regard to the ineorpon- "^
""""

(ion'of Companies.
. \ . - .^ \-===-»^ %
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^
V

B^uafniriSM I' •* nswrled in- the petition, and was nitguod in the Courts bolow, Arid at this

A^iJSSaon'. ^^> *''"* inasmuch as th^ Aswxfiation had confined itst^operatlons to the Pro-

Th.AttorneT^''""'"'^ Qucbcc, nnd its busing had been of a lo<»il and private nataro, it

^PiSirtnMof f""""***
*'"'* its objects were ifsal aod provinoiul, aid, consequently, that iu

QiMbM. incorporation Ke|onj5cd exclusively to the Provincial Legislature. But surely

. the fuct that ttte A^ciutioo lias hitherto thought fit to confine the exeroiBc of*
•'» powers to one province oanrtot iifiFcot its status or eajpncity as a Corporatioa,

if the Act ino<Wporating the Asaociution was originally within the legislative

power of the dominion Parlijiment. The Company was incorporated with

powers to oarrt/on its business, consisting of various kinds, throu^hout the
'

Dominion. Tfte Parliament of Canada could alojie constitute a .Corporation

^ with those pow«irs; pnd the fact that the exerciseV tliem has notbeonco-
- ' «xten8i»e wilh i he grant cannot opcruto to repeal the ^ot of Iiioorporatioti, nor

^
warriujlt the judaiuient prayed for, vis., that the Company be declared to be ille-

"
^ally Constitute 1. -

V It is unncccstary to consido* what remedy, If any, ftould be resorted to if the

.

' incorporation lii^d been obtained from Parliament with a fraudulent object, for

;\ the only evidence given in the case discloses no ground for suggesting fraud in
'

\ obtaining the Act. .

Their Lordships therefore think that, the Courts in Canada were- right in

,
holding that it was not competciit^to them to declare, in acisordanoe with the

prayer of the petition, that the Association was illegally incorporated, and ought
to be dissolved.

There remains the question, which was mainly argued at the bar, whether
tlie.judgment of the Court of Queen's Bench which, shortly, stated, declares fbfl{

<he Association has no r^ht to act as ^a Cotooration in resect of its most iui-

portant operations within the Province of Quebec, and prohibiting it from so

acting within the province, can be sustained. i ,

'^

It was not disputed by the Couiisel for the Attorney General that,' on the

assumption that the Corporation was duly oonstitutod, the prohibition was too

wide, andembraoed some matters wliich might be lawfully (|»ne in the province,

but it was urged that the operations of the Company contravened the provincial

law, at the least, in two respects, vis., in dealing in land, and in acting in con-

travention of the Building Acts of the Province. .

It laay'be granted that, by the law of Quebee, Corporations cannot acquire or

hold lands without the consent of the Crown. This law was recognised by this

Board, and held to apply to foreign Corporations in the case of the Chaudiere

Oold Mining Company v. Desbafsts (L. K, 5 P. C. 277). It may also be

assumed^ for the purpose of this appeal, that the power to repeal or modify this

law falls within No. 13 Of ^tion 92 of the British Iforth Ameri6a Aet, vis.,

" Property and Civil Rights within the Province," ancl Uebngs exclusively to

the Provincial Lcgiflaturp ; so that. the Dominion Parliament could not confer

powers on the Company to override it. But the powers found in^tbeAotof

Inoorpori^tioti are not nooessarily incdtuustont with the proviniiioi law of mort-

vprohibitCorporatioorlrom? holdittg-

,

" lands, but only requires, as a condition of their so doing, that Uiey should have
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the eoDUDt of tb« Crown. If that oooMDt be obtained, a Corporntioii does not
infringe the proyinoial law, of mortmain by acquiring and holding lanJa. What
the Act of InoorporatioD baa done ia to create a legal and artificial peraon with
oapnoity to carry on certain^ kinda of buainesst which are dofihod, within a
defined area, vii., throughout the Dominion. Among other thiriga, it baa given
to the AtBooiation power to deal in land and buildings, but the capacity ao given
only onablcait to acquire itnd hold land in ony province conaintuntly with the
lawa of that Province relating to the acquisition and tenure of land. If tho
Company can ao acquire and hold it, tho Act of Injjorporution gives it cnpaJty
to do 80. V y*

It ia said, however, that tho Company has, iji fact, violated the law of the
Province by acquiring and holding land without havinK obtained the consent of
the Crown. It may be so, but this is not the case made by the petition. Pro-
ceedings founded on the alleged violotlon by a Corporation of-tho mortmain law
woald involve an inquiry opening questions (some of which were touched upon

- ia the argumepts ut the bor) regarding the scope ond cfilct of these laws, the
fact of the Crown's consent, the nature and sufiBcienoy of the evidence of it, tho
conscquonccs of a violation (»f the law.'i, and the proper parties to tnko advantage
of it

;
questions wlii'ch are certainly not raised by tho allegations and conclusion*

of this petition.

So, with.respeot to the objections founded on the Acts of the Province with
regord to building societies. Cluof Justice D irion^ppears to be of opioioi*
that, inasmuch as the Legislature of the Province had passed Acts relating to
such societies, and defined ahd limited their operations, the Dominion Parlia-
ment was incompetent to incorporate the present Association, having for one of
its objects tho erection of buildings throughout tho Dominion. Their Lordships,
at priBsent, fail to see how the existence of these Provincial Acts, if competently
passed for local objects, can interfere with the powef of the Dominion Parlia-
ment tt) incorporate the Association in question. •

If the Association by its operations has really infringed the Provincinl Build-
ing Societies Act*, a proper remedy, may, doubtless, bo found, adapted to snob a
violation of the provincJiul law ; bqt,..a8 their Lordships ho^ve just observed/with
reference to the supposed oontraveafion of the Mortmain Acts, tl^at ia Zt the
case made by the petition. • . '

'"''—•-^^^^

It now becomes material to ezajpine more olosel^ than has hithcrto/been done
the allegations and conclusions the petition really contains. The flrst^aragtaph,.
after stating that the Corporation carried on its operations in Quel^ exolnsiye-
ly, concludes thus: "the whole without being legally incorponitod or recog-
nized."

The 2nd paragraph avers that the oporotions of the Company being ooilned
to Quebed, and being of a merely local nature, affecting property and civil rights
in the Prevince, " could not lawfully be incorporated except by tbe authority of
" the Legislature of the Frovince.'^

The CotooUl
BolkUng mkI
InvMtinant
AMoetatlon,

and
Tb* Attorner
a«iier«) of vLm
Provlni-* of

The 3rd pflffifraph alleges thaf.TOTlKese feasoliB, " the A«t df laeorpontioik
«' IB ntfllliiii^oid, the said Act of incorporation being ultra viret.V

X
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bS'kSSI*^ ^'»« oonolMioD and prayer bwifld otH^tm allegationa are, that the Awooiatioa

A~Sfiuo1' ^ <l«ol«red to be illegally Inoorporated, be daolared diiisoived. and prohibited
_ "<l from aotinir in flltlint « a 0.nmnr»Hnn
Th« Attome/

*""" '•'''°8 '" future OS a Corporation.
o«i«r«i of tU It seema to their Lordships it would be a violation not only of the ordinary^«TillM of

<J«Mb«o Mo8 of procedure, but of fair trial, to decide this appeal upon a new oasewhich,^
aN^uming a lawful incorporation, rests on the supposed infVidgement'of the laws
of fhe Provinoo by the Company in conducting iu operations. This is not the
wrong struck at by the petition, but a wrongdoing raising issues of a wholly
different fi|piracter to those to which the allegations and conclusions of the peti-

tion are alone directed and adapted. It is to be observed that the inquiries

niadd of the Company's secretary were of a general nature, and mainly directed

to support the ullcjfation in the petition that the Company's operations had
been limited to the Province of Quebec. No inv^tigation of the title to any of
the lands it held, nor of any particular transaction, was gone into at the hearing.

The 998th article of the Code of Civil Procedure requires that the summons
to bo issued " must " be preceded by n petition to the Court containing " con-
clusions adapted to the nature of the contrfivention," to be supported by an
affidavit; and provides that the summons cannot be issued upon jucIl informa-
tion without the authority of a judge. It is quite plain that the oonduiions of
this petition are not adapted to the case now relied on by the Attorney Oeneral

:

,
«o that neither the general principle regulating prqocdure nor the special require-

ments of the Code allow of its being set up on thete proceedings.

If the Company is really holding property in Quebec without having complied
with the law of thot Province, or is otherwise violating the provincial law, there

may be found proceedings applicable to such violations; though it is not for

j their Loi^dships to tinticipate them, or to indicate their form.

It should be observed that their^Lordships, in the case supposed in their judg-
ment in the appeal of the Cititena Insurance Company, in regard to Corpora-

<-^^^ tions created by the Dominion Pariiament with power to hold land being subject

to the law of mortmain existing in any I^rovinee in which^ey sought to acquire
it, had not in view the special law ofanyone Province, nor the question whether
the prohibition was absolute, or only in the absence of the Crown's consent.
The object was merely to point out that a Corporation could only exercise its

powers sulueot to the law of the Province, whatever it might be, in thifl,respeot.

It was argued that the judgment of the Court of Queen's Bench might be
sustained by the part of the prayer which asked that the Coiipan^ " be prohi-
" bited from acting in ^uturW^aS a Corporation within t|»e Province of Quebec "

.

for certain purposes. But the prolnbitidn b Mked as Consequential upon the

^
declarations prayed for, and when thesb^arera^iaBd there aJ« not roj^

^ lions, but no allegations io the petition toMistain it. It hM^beefseefinhal^llM^^
prohibition contained in the judgment of the Court of Queen's :$ench is n^lL,
injunction limited to restraining the Company IVom doing ^>eoified acts in viola-

tion
©I"

particular laws of the Province, but is a general prohibition founded on

« declaration introduced by the Court,, other than those prayed for, that the

Company has no righfc^OTWtW a Corp6ration in dealing with lands and build-

^tfflr«nd certain other mattera within the Province; Ttilg aBBttrgtlOB, With tHr^^
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^^^^T.y'^V''
'*' ''.?*''"»->^ ««> "f'-T*. A pr^lubiUoo in tho« ru. c.,«„.^wida and aweeping terns wou d prohibit the CoiiiMnv fW.™ «« • • ^ ..

Bo'i-Jinf^
in land* thon<rh it k.j !.. ^ *^

.
""'*''" ^*'™P""^ 'ro™ "cquiring or deainu ii.v«iiiS,niin lanai, tbongh it had the Ctown'l consent, and could onlv h» -.r««»-j k

A"™"'*"®".

must aiao have the coats of U.e appeal to Her Majesty
^
'« «'P^lI«<'t

(8.B.)

Judgment of Court of Queen's Bench reversed.

COUR DU BANC DE LA JREIIIe, 1883,

MONTREAL, 19 NOVEMBRE, 1883.

Coram DoBioN, J. en C, Ramsay. Tissieb, Cross et Baby, JJ.

johnpanomax,

AppauHT;

IT

' ' DAMB BERTHB BUCHANAN,

iKTllfil.

ment pour lea fVais en appel, fix^s par le protonotairTA 8160.
L'intim^e fait motion pour renvoyer I'appel pour raison de I'lnsuffisanoe du

cautionnement. " »«•

..eSr:m^: »i *«^- ^'"'."•»- • -^^ ^- ,.c« ^ „.«....

DeBdlgeum dk Bonin, pour I'appeknt.

,

'^ ^rcAomiai^* <fe ^rcAamAauft, pour I'intim^.

(«. tlf. Dlf^

J .„
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DIBTRtOT or ST. FRAirCI8,'lOra NOVSMBER, MX

.- Coram Hkook%,^J,

Ux parte Chnrltt EtUmi, opplionnt for Mrtiorari, and The Corporation of

Ualhy, reiipoodoDtii, and Otorge E. Rioux, Oi«triet MugUtrato.

Vklo ;—I. That al'hnugh the I^xsat I^gliUtur* hM nn kuthortty to prohibit the Mia of Intoil-

OMting liquors, It bu power to make laws for the parpoe* of regnlatlag the Irafllo

therein, aiirt to rait* revenue by ntforelog the pa]rment.of money for lloenae*, and to

IniiHwe a line for nelling without llrenee. 7
3. ThKt a Municipal Cnritomtlon hae no i^utborttjr unit^M. 0. 561, to prohibit the tale

of Intoilcatlug liquor* within' the lluiiti of the Municipality.

PlB CcRiAsr:—Thi» wnii an application to remove by certiorari into the

•Saperior Court, the procccdiugn had iu a cause where applicant waa convicted

and fined $75, on complaint of renpondonts, for Helling intoxiouting liquors

"without a license.

The two principal grounds alleged, were :
\

Ift. " The Quebec License Act of 1§78," vUra virei ; the Local Legislature

%ud no right to impose a fine for selling without license.

2nd. Penalty mndu pa3ra)>le to License Inspector.

As to ^ho first point; the B. N. A. Act must be the guide. Sec. 93, sub-sec. ^

declares that they may, exclusively, make laws upon Ruoh mutters, in order to

fho raising of a revenue for provincial, local or municipal purposes ; sub.-sec.

15 : The imposition of punishment by^ne,^penalty or impriwnment, for en-

iurcing any law of the Province, made in relation to any matters coming within

^ any of the clisscs of subjects enumerated in this section.

The Quebec License Act of 1878, 41st Vic. cap. 7, enacts that, whoever

sells intoxioating liquors in any of the organized territory in this Province, out-

side of Montreal, without a license to that effect still in force, shall bo liable to a

fine of 676.

.The Looil Legislature vmy not prohibit, but they m:iy legislate exclusively

upon this subject for the purpose of raising a revenue for provincial, local or

muiiioipnl purposes.

" Section 63, 4) Vic, cap. 3,' prescribes the t;iriff of duties payable to the

License Inspector. Sections 7,8, 9, 10, 11, 12 and 13,' provide formalities

for obtaining licenses, and declare that Muuioipaj Councils shall confirm certifi-

,cate upon ascertaining its correctness. It is said .in this case that the Municipal

Council of the Township of Hatley, under sec. 5^1 of the Municipal Code, had

prohibited the sale within their territory. They could not legally do this, and

what petitioner had to do w»s to get the necessary certificate, present it to the

Cottncil, and demand its confirmation ; and, if refiised, either proceed by manda-

mus to enforce its confirmation, or, on establishing such refusal, tender to local

Government or its Lroense Inspector the amount due for provincial revenue

purposes, and demand the license (ssc. 70) ; but petitioner cannot come for-

^ard and say that he has a right to adi witliout any license and without the

-payment onny^aoiyr >
:

'^
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wike, won d be to deolara th.t nr!«, .^ .k 1
'^

' '" "**'''''• «*'«"- J •»«l

or ,883 ..„, .^':Tjrizrj:':^i:^;z': i^-^
^-^^ a..te.

I.. Griffith. j«,i,io„er. <nd Riou,. r..po„dent, lLi N.w^" Vol « „ i

°" "^ '*"^
held-th-t Local J^gi,l.,„„ h.d no rigl.t to prohibie thlMI' ^' \ *' '

directly or i„dir«o,ly. «p«i| the Temperance Act of IS^/L ^ T ^^ ""''

I rfot nsenoot • but td deolL^ ,h„» .k 'T
""" '^*' " ^^64, bocoute thej could

;

92, Inoperative.
'
^^ ^^ "^^ ^''^ '^"*' ""<* ""'••*»• » "f «id ^.

J/'.t^tr'
?*"''"'*' """ "'" P™"-'«» of 'he Quebec Lice„« Act is „,,„,

• JM S ^- ^•'8"'"' P- '• ^''•" ^l"" t^'ourt of Queen's Beneh To .

It WIS urg»d by respondent thot the prtrisions of 45 Vie «,.„ aua /
been complied with, and no noeice given eo Attorney-Lll 2'.?"'* T
.„d r T :t ""'''• Si*«>?judgment la two case. Nos. 64 atZis Aver.nd respondents and Hadle> and r^pondents. argued at same U^ '

^"

t w^-""^!:^*'^'^-
"^ ^'•'^. fi>' petitioner. f

Km. fFAt^e, ^.C., for rcspondenu.

SUPERIOit COURT, Ifi-?

MONTRBAL, 6th MAY, 18)
\

Coram Mathiiu, J.

No. 1195.

Hud
Daeidyn. Richter.

rlthont the eooMtit In wrltiac
KUbwlnto that the l«Mor may

J^!'^f°°|''"°dcircumstaiice3 ofthficnse, and thn
»u. «* M J 11 .

—'^'^y' ""- vw*y, anamo legal
•re tuJJy detailed in the judgment of the Court, which

! i

rarvQrdedas follows

:
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BtrPtRIOB OOUBT, 18M.

David

PltklW.

" La Cour * * * •u<^<]a qu« par bail paM4 i Hotttr4al davaat Murt. C.

OiuliiuK. DoMlra, U <i«ux Mptambra 1879, l« damandaur Momi B. David a

Iqu^ k la d^trundarema Daoio }iniilia Ri«ht«r toot lea liaut oonnua al d<tiRn4«

par lea nuiniSron cent (|u«ronf«Micpt ot cent 4|uaraata-naur, rue St. Jaoquaa daoa

la Giti de Montreal, y ooiiipfia la aoubaaaamqot aur la mella Fortiloation, bom4a

«D ^ront par la rua St. Jaoquaa, aa arridra par la ruelle Portifleatioa, d'un o6l4

par la Coiupannie d'Awurauoa aur la vie Standard, d'aliira cOt^ par le buraiu

daa billata du Qrand Trono, la propriAi4 du demandtur, UriH' dioit da pi^a^e

de la ruelle Forti&oa'tion en oommuravao d'autrea pour la prii da 12,000 par

oufirfo pour unep<!riode de clnqauol'ik oomptor du ler nial 1880, atao lea

Htipulationa auivanWa : U cat eipreoff^ant oonvenu entre lea ditea partiea que

U dit« lotiatuira n'uura [m la droit de aoui-louer aana le conaantoment par ^rit

dti dit baiileur on mn ruprd«entanta, at pourvu quo loa nouTeaux looatalrea mient

upprouv^Sa par la dit baiUeur."

" La dite locatairc ne fera auoan^ ohonjremont ^ana lea dit* lleui luu*a aona le

'«onnanteniont du dit locntour ou sea rbpr^ientantt, et aln4 le oaa oA de telachan-

getnenta aeraieot fnlta, alors la dita looatairo liera tenue de remettra leaditalleux

lou^a dana le niOme dtat qu'lU ^talent au commenoeinont du prdaunt ball, k molna

que le dit bnillour no pr^ftre le^ oonaorver saoa auoiine oompoDsatioa h la dite

' locataire pour oea cbangeniVnta."

Atjondu que la deKndorease aprAs avoir 6orit au deraandeur le trenteJanvier

'

Jlernier, lui demandant la pijrmiaaion de o^der aon bail, at aprda avoir rcyu du

deuiandeur le B Wvrier dernier une rtfponao 4 9a lottre, par laquolle le doman-

deui' refuse abaolument de oonsentir k cette cession de bail, declarant qu'il on-

tendiit mettroun prix k itw&xi entre eux, A aon oonsaatemant, a mis isa place

Victor Olivon, restaurateur, de la oit* de Montreal, et lui a dii sur -bail par

* tote pass^ 4 Montreal, devant mattre W. F. LiKhthall, notaire,' le 7 mars 1882,

«t oyant eUo-m6u»e vid^ les lieux ello a 6t6 I'objet d'one saisie-gagerie opirie

aursesbians mAublos par le demandeur qui I'a fait aaaignor pour entondre

prononoer.on rtfsiliotion du bail et la validity de la saiaie, quil y a lieu pour le

tribunol, d'examiner si (a d^fanderosse a pu valablaiMUt, malgri les clauses

-de son bail,,c6der son bail, et si c'tot k boft droit^ qi> la soisia-gagerie a

<t^ prtttiqu4e ;—attendtt qu'il eat prouv^equela clause telle qu'elle ^tait im-

•

priuitfo dans la formula dont ou s'rtt servi pour le bail oontenait la dtffei^se do

«^der le bail et de sous-louer et que la defense de tider le bail en a ^t^

biff^o, laissant que la . defense de soa*-louer : que quoiqjM la defense de sous-

louer puisse en droit strict oomprendre la defense do c^dir le bail, oependant il

risulto des faits de la Ciuse que lea porties dan? leur intention oonsid^raient

«ette stipulation oomme renformant un sens different, et oette Coi^r reoheroh.nt

et constuunt I'intention des parties, declare que le demandoar n'a paa eu I'in-

iention de d^fendre Ja cession du bail. ^^^ ^ ^ Llii^ L .

'

':::

Attendu que, a'il rtsulte du dit bail que la ddfenderca^ nc pduvait sous-

louer qu'avec ie'^onsentement ^rit du propri^taire, et pourvu i^ue les nouveaux

loeataires soient approuv»ipar le baiileur, cotte clause ne saurait *^'«°^^^^^

dans le seni abaolw quO^ocatalrc ne pouvait sous-louor, quwl ^ut '" '=flfHff=

U -•', -

>'
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M^^

I..IOO ooa«. i, „t „«,cp,^o p.r le. conusant, e. par l.quell. I:. d^J^odoreJ^

feur. lord/ ;

''""
"
"•*' P"-''»"«'"P'«$'-ion qui doi, 6tr. do o<J,4leur. .ccord.

;
q«« lour oonruatlon «i«e«n. I, oo„,c„tou.ent, u.(J.,.e 6criL du

.11 dtu.tjWoid^ que le p.ropr.<t«ire p.ut, A wo ^r* « n.duie .no. motil. r«-

?ilT-J 7-'"^"'"".'i"« d'-PP'^oier Ic. c.««,. de oe re.u., « d'ordonoT
. .1 D6 reCu«, .ur do, ...otif, .Kjrioui «t Mdt|,„«,. ,,u>i| noit pa«K outre aZ3u<,ue dan. IV.p4ee k d^fendareMe .j,rA, avoir 't«ut* oo f.lo d^obttiir t
Victor UlhTon; e«rvu«t uue profc.,io„ ideotique A I. .icooe

; que .i Zdemandeur ref««« de i'ucccpter et oritiqie oo ohoix eo .ll^guant dan.MVpon^e au pU.doyer do la d<5(o„dore,.o, qu^ 1« r<SpUt«ioo do Vio^r iU «

den.«nde«r oettoobjcottoo e.t repou..^ p„, 1. preu,o faite on oe.to 0.^0 et

TT" Tf L" '''^*'""'>'"«K« <»« Loui. Heroulo Edouard ParadJ. ohefdo wlioedeI.c.t.deMootr<5al, quo ,. reputation aotuellode Victor Olllvro 7*^0^0.t^odu que par Ic, tor„.OH de la lettro du de».andeur du 6 fdvrlor d^.V . 'n!
q«. df. oiroon^tanoe, do la o.u,e ot de 1. preuvo faite. il e,t re,„lt6 q7e le dT».Ddeur n'avau rion A objecter ooptre I. por«>one do'vTctor Olllvoo dItle.CK.ndU.oo. du .o«.b dl. ™.i, qu'i, eotoad.it ^ottro un prix . .oo 'Znt"
^Attondu qu'il ost prouvtf que les ohangcmeot. qui ont <5t<5 faits dan. le. Heux

"

bu^«»o,t.tuontdc,a.«^liof.tioo, et oon de. dii<jration. coa.nie le prttea"
1. demandeur, et qu'iU ont .ugment^ la valour do Jpropri^t^

^

fen?oie
1 action du du demaodear avoc d^pens. -

n » • , r-. ^ .

' Action dismissod.
(/eo/rum <fe Co. for plaintiff. '

- -^amarrf ^ Co., for defendant.

D.VM

MokMr.

V

^10
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: ' SUPERIOR COURT, 1883.

-. " MONTREAL, 31»t DECEMBER, 1883. \

•^ ,i ' Coram Rainville, J.''"'
- '

•\^'
, No. 91. -^ '•

^

La C'lii de Montrial vsl Wnlie et vir.

HctD :—Tbat property «xi'lufively occupied innj^jniry or tcliool fbr the eflncatlon of young
ladies, biit under the charge of private indlTidual!, and not lubj^t to public control,

ianotan " eflucntioual InstltutiuD" wtf^in tbeexempiionof 41 Vlqt. (Que.) cap. 6, tec. 26.

Per Curiam.—La Corporation .do Monti-^h r^clumc do la d^fenderesse,

une somme de $440.80, fOur taxes iiupos^e^vur une propri^t^ appartonant k la

d^fcodoresfce, pour lcsunn<Scs 1878, 1879 et 1880.

" La d<^fendcre8se, ne nio pns (ju'^lle soit propri^tniro, mais ellc alldgue qne sa

propri^te est exemptc do taxes, en autant que pcndunt tout I'espacc de temps

pour lequel Ics taxes sont r^olatiij^es, sa prop^i^t^ a 6i^ exclusivement' emploj^o

uux fins d'°4ducation
;
queo'^tuit en r^uHte une maiH>n d'^ducation (edSoatipnal

institution), et qu'elle n'a reqn aucuno subvention de la demandorcsse.

Lea faitit oe sont. pus cdnteete«, et tl est adiuis par ios parties quo la propri^ttf.

mentionn^e en la declaration sur la-^uelle les taxes sont r^clatn^es, a ^t^ occup^Q

ct employ^ pendant tout le temps pour lequel ios t!i2(£S son|/ reolani^es eomine

t\ "
' maison dc pension et d'^cole' de jour, pour les jcune:4 filles et', tnaintenuo par la

d^feDdere.sse qui y eiAploynit pinsieurs institutrices pour renscignemcnt, ct

qtt'en nioyenne quatrc-vin<!t-cinq ^livm frequcntaient cettb institution annuelle-

iiient; que cette institution i)'!i jamais rc9u de subveQtjon de la Corporation de-

inanderesM! ; en 119 mot, q«esi la ditc institution n'e^<t pas une maison d'^duoa-

tioD (educatioQiil iDstitutinii) sous I'acte 41 Vict., ch. 6 (Q.) jugcment doitfitre

rendu en^^uveur de la deuiantlerossc, sinon i'action doit etrc renvoy^.

II nes'agit done, on cette cause, qne d'intcrpietcr I'acto sur lequel est bas4e

la pretention de la defcndorcsse.

, Voici les tcrmes de cette disposition : '. 7 ,
*

i

"Toutev maisons d'dducation qui ne rc^oiront -aucune sultreivtion do la

*' Corporation oa Municipaiite oil (|)e.<> sont situ^s, ainsi que lesterrains sur

" lesqucls elles sent erig^es ct ieurs dependance8,j|eront exeinptcs dies (9Dti.satioD8

''inunicipales et scolaires, quelque soit I'acte ou charte en verta duquel ctA

<' ootisations sent impos^s^ etce, Donobstailt toutcii dispositions contrqires."

Letezte, en languc-angi:iise,rond les expressions: " ^ntes mai$m* cTiduea-

ti0a"^n "every edueationalinstitntHon."

Cette dispositioir e.«t assez ^tranae : elle est donn4e coining devant Stre ajout^e

& la sect. 77 cb. 15 des S. 'R. B. €., Icquej n'a trait qu'anx ^coles. La § 2de

cette section 77 exeniptait des taxes imposi^ en Tertu de «et note (o'est-il-dire

des taxes 8Colaire8)"toiiB les-bfiiiments coqsacr^s 4 I'^ducation OQ an culte

" religieux, presbytires, et touteSjInBtitutions oharitables ou h6pitanx incorpbr^s..

-par-acte da parieinent7 ct4e-terr]ittn-s«r lequel i!fr80Bfr^rig^9r^^-"~ii

"»«< apartfor purpotet of educoHon, or of religious worship."

J ^-^
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eKmpf J« tt,„ i.uwcip,l«, „ 1°^ ..« «^ J^' r' " ^'°"''°° <'°'

i». M ««»a« i« dh^s. d.s otrr 'Tt:::?',
^"^ ™'»

^» xlm.,hnalJi.,UHion >
' » »<« P« » .« ulKn ji'<d^,K„,,

d'.o,.«m: c. «.ll«g. pent oocteDir 200 S'«r,,^'^"""°"'"'"

40. Xiyvej bmiding erected for tha.jim t^i^. -«ii«_ •

Souslop^rttion de cetteloi on amtintenu que- " •

\ Hilliard on Mutation, >Ch. 3, §31.
LestribunauxontausflidAjid^enceseuB. ) ' '

-

LaCIMd*
MontrteT

WyUa et tit

3 Saudfofdmp
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l» cm (la

Montrtal
VI.

Wjile et »lr,

T"
Le^uge P«ine en rendant jugement, s'ezprime dan* 1m termea auivants:
" It ia ui^ged on behalfof the plaintiff, that the premiaea are a iicniinaTy of

learning, .within the meaning of thia atatute. It ia very queationable, however,
to aay the least, whether upon a just oonstruction of it, boarding-schools of this

description are comprehended within its letter or spirit.

" This school was established by private enterprise, isiHinder no legal or public
control, and is no more of a public character than any boarding-house, or other
private property used for the acoqmmodotion of the public. On the other hand
the, institutions among which seminaries of learning are classed in this statute
are not merely of a public character, and under the management and control of
the public, but are incorporated and endowed by the State.

"The clause is: 'Every building erected for the use of a college, incorporated
• academy, or other seminary of learning.' The makim notcetur a tociU appears
to be applicable here, and to lilnit the exemption from taxation to such semin-
aries alone as are incorporated. The^^ expression was, no doubt, intended to
inolnde such incorporated institutions of this description, as might not be
properly called colleges or academies. ^

•' Neither does it appear to us that the school in question is any more within
the spirit than the letter of the statuti^.

" We certainly do not mean to detract from the gr^at responsibility and useful-
ness of this and similar schools: but taxation is designed to be an equal burden
upon all

:
and if any inequality is allowed to exist, it is supposed to be in favor

of the poor rather than of the rich. Boarding-schools, however,, are not within
the reach of the poor.

^

" TheiV children live in such accommodation as can be provided for them at
home, and are taught at schools that are common to all, and which are exprewly.
exempted from taxation. If boarding-schools, therefore, were exempted from
taxation, it would be exclusively for the benefit of the rich.

"

3 Sandford Rep.°p. 412 et seq. -

Une dteision dans lemdme ennaa M rendae par la Oour d'Appcl de I'Etat
de New York, en 1865.

. 3N. Y.ilep.iK«nnan, p. '220.
^

So a grammar school kept by a person at his own risk and on his own account,
is not « a ooUeg^ academy or seminary " within, the exemption of the (N. T.)
taxactofl881. »^

HiUiard on T«x»tion.-^h. 3, SsSl, p. 88. . ^:
Bat baildinga erected, kept and appropriated for the use of a literary and seien-

tifio inatitutioD, and in whioh • corps of teaebera has been engaged in teadiing
pupili m all the branches of ednoation uaaally taught at colleges, a|« exempt
flrom tasatioa under the Indiana aot of IStfl, although the institution is oon-
duoted on {uriYate aooount and the earnings are applied to the personal benefit of

. the indifiloal proprietor.
.

HOUard loo. dt, Et il oite 24 Ind. R 391. Mais U^oite pas les termes de
l'acte de I861. —
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SUPEKIOH COURT, 1888.

i'diqwnt .udqii. .b<w dtJ^Zl T •
'°*'"'"»« !'«'*» le« mote

"Laoour, etc

23ftvritrl881;
*'"'' "^'^ •*«'«»»•• ^^^-'^Pecti.wmeat jusqu'^^

d'^duoation (education,.! i„,titutio^ ..
^J ^f

^ndereiae oomme maiaoo

fillea. et que la diterlTd'^S ^ «« d^pendaooes, pour I'tfducattou de«

nation deLodeiTeeaVeHeir "
I'
««« «°««»^ -bventiou de 1. Corpa-

o« soolaire.; " '
^" '""*"' *" <«««equeac. oiempte dea taxes municiX

^^'^^^^^^^ - l-queUele. dite.

•e-fiiiea; que' ^tj!::!'::^!^:^:':^^^^^^^^
«t qu'on y enaeignait eu moyeune 4 an.«^^!, ^ T ''''""°" "•**'"«»

ejquelaaeule qu:^^^!"^^"^;^,^?;^;'^^

" CoDsid^rant aue laa ATnM>..:».. j ^ . T
'•™''*' ** »»«*•, Chap. 6;

-R ^y,,Q.C., fbr th^ pUintiff " ' i- r "^ Ju^ent for plain«|/
"*

-Serr<fcCi,re«.forthejdefi»dMit.
i-u.tt

;j<ji'i'!;:'<-3
"hv' .: i-

r-JV-

..>i.;''
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320 s.^COURT OF QUEEN'S BENCH, 1882.

COUKT OF QUEEN'S BENCH, 1882.

HONTBBAL, 24TB MARCH, 1883.

Coram DoBioi;, C. J., Ramsat, J., Tsssier, J., Cross, J., Baby, J.

V - •
. r '' No- ^- -

• \

r- ROBERT BICKERDIKE, \,
'

1 » {Diftndant in Court below,) ,

" ''. >.
. .

.

' An-lLtAiiT ;•

^.'

' . ^ ' - *"»
^i'-.

. DANIEL MURRAY, ,
"

:. ^_^i____* :_ ___—:^.___ (Plaintiff in Court ^low,) -~^''

.RssPonHiST.

Bmu).—!. In an totloo by the master «fa ibip, tor freight, where it w^ not pleaded that th*
f action could not be bro'ught in the name of the i(UMt«r (the contMtot boihg signed by
-the agents of the thip-owners), that the objection could liot be urged afterwards.

'8. That wh^re the shipper has signed the lAllof lading without hi^ng bU, attention
' dlreoted to stipulations printed on the back thereof he wi)l not be bO^d thereby.

3. That in this case It was. ijuimportant whether the coqtract should be considered is com-
.

' pletedby the letters ezc^ianged between the shipper and the ship-owuers.or as erldenced,

^ the bill ofladlng,liiasin.uch as in either case freight was due for anlnfals lost on th»-

Toyage without the fault o^ the master. '
"

The action in the court below was fdt the fl-eight of ciittle and sheep shipped

liroip Montreal to Glasgow' on jthe deck of the Steamer '* Colina. " '

The defence was that the cattle were jettisoned in mid-ocean and were never

delivered
;
,that the plaintiff, therefore, had no right to freight ; that they were

thrown overboard under such circumstances as would give rise t^a general obn-

' tribution.
'^

.

The Court below (Johnson, J.) condemned the defendant to pay freight

accor^ng to the bill of lading. ^ The judgment' was in these terms :—
"The Court, etc.

"Considering that this action is by a master of a ship to recover freight for

the conveyance of cattle on his ship from Montreal to Glasgow,, and that the

plaintiff alleges an exemption by> the terms of the contract from any. liability or

responsibility whatever with respect to the loss of the cattle ; "

" Considering that the defendant pleads a general denial, bat not an express

4iBi>i*l of <^»y one fact by itself as required by law
i

« Considering that the allegations of the declaration that are not expressly

denied as required by Taw are held to be admitted, and that therefore the

plaintiff must recover, unless the defendant has alleged and proved something

entitling him to avoid the conclusions otherwise deduoiblo from the plaintiff'
d(MlaroUoni '

« CoDsiderb^ that the only thing alleged by defend4,nt is, substantially, that

bis cattle so laden on the said ship were jettisoned in mid-ocSan, and that the

plaintiff, therefore, has no right to freight, and he, the defendant, has a right to

oontribulion dnXpnmlliveragc';

SS>» ;^" Af.
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though he alleges the fact ofthe lom nf »h- -. »i 7 •
""*« J even

/orcemajeure
•**'"*'"**••' ^«" «'»•»« «»t»l« df«"ng a great storm at^a, by

defendant plainir sayst!^£ iw '"'': ° ?"«» °»'y »«»« Poi"*- The .

denial ofthe averments as to the elceZi rilk^ orWv? " ^'P'"**'

It IS, therefore, quite immaterial and nsetess to enquire wheljier tW'«.
'

3 .rt TV ^ « \ !.
^ quelques cas,'* sajs Pothier (Charterpart^ si^i,

'
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^%!i«!j«d*'^ leB int^rest^B ik la ecibaervttion ^io n|pire, il en doit le fref. S'il n'est pu;jaato
I>MtoiM!irr»7. ^^q ]« j^^ ajmtit^ /fait poar lo nlnt oommuo, il porte seal la perte de ms

marobandiaea, por la mflme niton, il n'est pas juite qae le looateur^du Taiiaeau'

.,

'

en perde ]e flret." Our own Code reprodneca thia rule at art. 2460.

Then it waa aaid in argument that the maater eould not bring the action in

. his own name, #hen the bill of lading hoa been signed by another. Tbia point is

not presented by the pieadinga, and I do not decide it. But the plaintiff 'a

allegation is that the master made tbia contract through his agents. That may
,:,...,.,.,./.....,.])«,trua or notf butitif^jROwMl^ «>P<r«^ denied, aa^tbo liw'r^uirea before it

need be proTcd. There is a general protestation and a gebi^l denial, but that

ia all.' The law aaya that every fliot that is not txpnuly denied (not denied ia
"*

- the general maaa, but hj itaelf) u held tQ be admitted. The judgment will

therefbre be for the plaintiff for the amount demanded ; but as the contribtktioti

^. /is of' course not a^ked hero against the master, but' only averred, and it wa'a

mentioned by Mr. Kerr that it was a»ked in anotl|er case, any rightsiho defen-

dant may have to a j>ro rata reduction will be reserved to liini. The judgment

is the same in-both cases. <
'

'
. - -

.

\ JTerr, Q. C, for the appeilant :^-

This -action ifas instituted by the faster of the SS. " Colma," the present

tespondent, to recover the freight of certain cattle and sheep stripped on board

that steamship by the appellant for Glasgow in Scotland on or kbout the27tb

September, 1878, but which, as alleged *in the declaration, were \iov«r oanied^^^

-to their destination, having been swept overboard in a storni.

,
"^ ' '• On the 11th September, 1878, the following letters/^ere eic|ianged between

Hessri. Bobcrt Reford & Co., merchants of Montreal/ and^he present appellai).t»

' " Montreal,Mth September, 1878.
'

'
" Measrs. BoBBRT Bbford & Co.

\ " Sirs,—I hereby engage to ship per Steamer ' Colinu ' to sail hence for

-' «GlaigowoD,orabout the 25th Sept. inst. all the cattle and (or) sheep and (or)

'* hogs which she can conveniently ffifrj on her upper deck, at the rate of four

^
<

<
pounds sterling per space of two feetSipe inches in widthJ>y .t}ie usual length

" (surface ofdeck), sheep to be estimated as twelve (12) and hogk as teife(lO) in

''^number to that space in lieu of cattle->-you to supply all^ fittiings," and ship to

" supply water only, and* not tojbe responsible for loss of c»ttle, sheep or hogs

" from any finse whatever. ^
*

'^ ' "Fours truly, ROB«»T BlOKBRBIKI."
« ^\ ,

"'

» Oo4he aaine wy Robert Reford & Co, answered the said letter in the fol-

lowing Iterma :: , .
*

'

;

^ , tj ^ "Montt^IlthSept., 1878i.

_ , II BoBERT BlCKBBDiKl, Esq. (Mvntreal^ ^l^
""Sir, we hereby, engage to take for you per steamer ' Oolina,' to sail

*< hence for Glasgow on or about the 25th Sept. inst., all the cattle and (or) sheep

*«and.(oy) hoff^h^ch'hg <»p gopyg„P»ffl**y C»f»y on her upper deck, at tl^e rate

"of four pounds sterling per space of two f^t nine inches in width by usual

^:

K

r,-'-
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.. l*i"m^
^"" of dock), theep to bo esfcimatod k^ twolva (12) and hogs as ton iwbrt Bioi*..

^^

(lOXirt number to that spaco in lieu of cattle-you to wpplj .11 lltting^ .nd Di»S5'»Civ.
ship to supply water only, and not be ra^ppnsiblo for loss of oattle, sheep or ,

'

" liogs froih any oausc t^lwtovcrt *
'

" Yours truly, Robert Hrford & Cfo." 4-^On the purt' of tlio nppelliinl it is contended that the two letters above s^t
A.Ottt oonsyruted ojiar^pr of (he upper d«ok of tho stonn.filiip "Colina "

for the
voyage therein specified, -and ^was a binding oyntracf between tho partleij vii .

' '

^^tween the owners of tho vessel, roprtsentei b> the^hip'^ji^ente, Messi*!
'

Robert Rcford & Co., and Mr. Bickerajko. ' 7,'" ^ \
On the 27th Sept., an agreement having been made by 'tbe appellant ' \

with a Mr. Head with the consent of Robert Roford & Co., that Mr. Head
''

^^
-

-- '

Jhonia furnish the oattln, .W, for apiortion of thoapaoa sochartaroi, tho appel- '

lant placed on board the said'steam^hip uoderthe aforesaid cjntraotoighty-ono.
li«ad ofcattle and one hundred and eighteen sheep, apd theroupop Messrs. .fteford

& Co. delivered to the uppeUant a biU of lading it) tlio following terms:
"

^^

"€lyde Line. Received in good order and oondiUon from Robert Biekerdiko
.
*^for shipment in and upon the screw steamship called the Colina, whereof is
Vnaaster forthe pffisent voyage Murray, or whoever else may go as master in
" tho said ship, and bound for Glasgow, said to be

.
,

" (81) EightyKjne head oattleand ' '{

" (IIQ) One hundred and eighteen sheep

"being marked and numbered as in the margin, and art to bo delivered frpm

^

the ship's dookCicAere the shipowner's rajio/uibilitif shall cecue), in the like
^'good order and well conditioned (subject to the exceptions and restrictions of
'\ the following and undermentioned clauses), at the port of OlasgOw." [Here
follows a list of ezeeptions, inoluding jettison, and the following clause :—

]

• " Freight on live stock payable on. the number of animals embarked, with-
«out regard to and irrespective of tho nadber landed ; and tho dwners'of the
« vessel are not to bo re3ponsiblo for aobidonto, injury or death arising fbtn any

/VoansQ^ whatsoever."
'

' r!i. _°^i'.
The numScring^mdmarking in the margin was m follow* :'

"iald to be
"81 hcadcattleTT^--^-^

'

"quantity unknown.
^

^

^^^^^^^"~~^---^
' vv. -V "^^^^^^

"To be put on board.and landed at shipper's risk airJ^^SiwejMBjJ^OMer
«not responsible for iota from any cause^rhatevor, and to supply watoronly.'*^

It will bo observed, that in the bill of lading were interpolated conditions
Md exemptions from risk whioh did not appear in the loiters constitating the
contract :

;l. There is a condition directly at variance with the gondral rtfle Mmmoa
to the laws of all maritime oountpos, that freight is earned only on delivery at
the place of destination of the gooda. and which is wcU ezpnutA \trAA 8449
i). 0. 1; C:—"Freight Is tho reoompclisepVabie for the lease of a ship,, or for

(
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^fct^Md'" "0""ylng goods upon ii lawful voyoRe to tike ptnoe of their deatiiuition. Id the
Dutoikurny. ".bBenoe ofoxpren atipnlation it is lot due anrtl the carriage of the goods is

" completely porfojjjM^, except id the oases spooieed Id this seotioD."

2. In the contfaot itself, as shown by the letters, the ordinary maritime
exemptions from riidc were undcrHtood, but the right of obtaining contribution
forjettison—ari ancient and well understood right—was therein implied, and
under the contract, as ma.lo by the let^ra above sot forth, ai»y loss by jettison

:;
would render^theBliip liublo for contribution, whilst in the bill of lading jettison

was .placed amongst the exce(pt^ risks.

Moreover the bill of lading ^as made out by a clerk in the employ of
Messrs. Robert Reford & Co., and was signed by them. It was banded over to
the appellant at some time near three o'clock in the afternoon, and, m he had
to give it to the Bank, he never exAmined it. He swears that there never was

' ' ' ':" "y understanding as to the conditions among the exceptions "f«to from jetti-

son," " freight on live stock payable on the number of animals embarked, with-
out r^ard and irrespective of the number hinded. "

The first plea filed by the appellant denied that tjiX^ cattle and sheep were
•wept off by the sea, as alleged in the respondoitt'a dle^aration, and alleged

that they were thrown overboard under such oiroumstance^as should give rise

to a general contribution.

The appellant alao pleaded a rf</en«c «n/aif. \

From the proof it would a)>pear that the cattle and sheep were thrown
overboard by the respondent's orders because, the stalls haviq^ been in pijrt •

broken down, they inoommoded the seamen in working the vessel, and also be-

. «•»« the fodd|n- for them 'had been partially oarrieAaway by the sea.

The first point submitted by the appellant is

:

j/^
.The respondent (the contract for carriage and the bill of ladin^^being^ both

signed by MeMrs. Robert Reford & Co., the agents of the shipowners) bad no
right whatsoever to institute the action in the Court below under the said con-

,
tract and bill oflading. *

1

By Art. 13 C. C. P. it is provided that "no person can bring a suit at law
unless he has an interest therein, " and by Art. 19 C. C. P. it is provided that " no
penoD can use the namo of another to plead except the CrMu through its re-

oogniied officers." v

The master of a ship is merely an agent of the owners, in the words of
Lord Tenterden " he is the oonfidential servantor agent of the owqers "—Abbott
on Shipping, (llth Ed.) 101.^
The next point to be considered is whether the agreement oonUined ^p the

letters exchanged between Robert Beford & Co. and the appellantf consUtute
the binding contract between the parties. Having preceded thfudelivery of
the bill of lading, the appellant coqtends that the agents of tbe ship were
bound to deliver to him • bill of lading oontaining the ordinwj OQOditions Kit
'bills of lading. ,.'

., .^ ...
_

- ^^,..-.^.^_^--,.. ^-^^

In the letters no express stipulation appears by whicb, in the event of tho
•ittle, &o., beinlf swept overboard, jettisoned, or^dying on the voyage ero arrival,

\
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«^V\

Id A,^. 2442^0. C. h. 0. h«„inbefore ^i,^** .ppli-, ,„d the <»ule S&b^«ob«.Bi*-.

dW not .t .^u*
^""" *" ^'»^" i« -ccordanoa with hi. «gre.modV and

Lu^, J., in the case of Crooke, vs. >!«««, 49 L. J. Q.B. 202, 28 W II SO*

'IS \tdr' ;f
"«

V'^-^'
contract but o^.y th. '.'mI of S^:

blnd-h.«setf to .bide bj all iuStipulMion-. If..hipp.r of good, i. no

olaaw, hehaa. right to suppow that his good, aw received on thett.ual termsand to require a bill of lading which .hall exprt« the« term,
"

FVom this provision the appellant draw, the conclusion that the specii;!

*
• rt ;; ";i°*?^

*'»«?» '^"'g binding unlen made known ; and the declara-^on of he Engh,hlawJ.«inbeforo «t out, made bJ Mr. JusUce LusJ, a^S.
^^.Upulation. and conAn. introduced into bill, of lading, under bur iw of

.The appellant refer, to the-foll<ming authorities in .upport of bU preten-'«on: ADgellon€arrier*,§247;9,owneonqarrier.,p.llT ™ P'***"^

.
The .ppell«t therefore confends^hat ail the provtaions of the bill of ladiog

»

exce« of the U.U.1 term, of such documenV " nKniificd by the contC of

'

^arnage contained in the two letter, of the lltH September, 1878, and noUblj
h«t by which « fr«ght.hjai be payable on the number ofanimalTirW
" WUhout regard to th^ number landed " are invalid, null and void ^^
With reference to the allegation in the plaintiiTs declaration, thtft the cattle

were swept overboard bj the wa. ihi. u shown bythe evidence of .lmo.t every
witnew examined to be untrue. It i. true that .ome of the .tall. we«,dert«,yed
by the »a and certain of the animal, were lo;^^ on the deck and liable to beda.hed ftx>m nde to mde by the rolling of the ve«eL A portion of the fodderw.. alM earned away

;
but the animal, ^ere not nrept away ; ofie *f the gaoiN

way. wa. opened, and the cattle were Aoved into the .ea, whilst the sheep
were .ent overboard by the crew and the drovers acting under the orders of

^i.?r; *'*''
*'^^ P''** •"*** -bortdisunce ftom the Straits of

JBeUeisle, between two and <*«» u^^^a^j _:i .. , .

;vV

/

Si

fwr httodred miles sppawBtlyr—fris not showif^

that the vesNl c3uld not have made St. John's, Newfoundland, whioh was but

.
-

- --".\
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""dRJiiV^ •* • ••»<"* ii»t»not, oompitraMTelj, bat, in Ilea of «llemptiag io do aojthing U>
DmU«i Viiim]r.MT« th« oattle, (ho r«ipoO«l«nt orderad lh«in to be thrown o»ei

It eith«r WM M MM of jettiton. whioh under gmtrkl eiraunisUnoM hbuld
gJre tim to- a g«neml contribution, or it wu a wanton aot on tho part of tho
r«Bpondent. If if. were a oow of jettinon, the frtjight nhouid bo deduoted from
the general eontribntion by the reapondent. If, on the contrary, the aot was
wanton on the ninator'a part, no freight ia due.

The argumenla nlreody urged aa to the freight being made payable, by the
bill of lading, ort tho number of animuU shipped, apply to the eioeption of jetti-
aon included amongMt the eioepted perila, and the judgmeot of Cnoku Tg.
J//un above referred to, iA exootly in point.

vl6^>», ^.O., for the respondent :

-

At the mqutte in the oaae the fbots were eaubliahed without much contra-
„ .

diction by the offioera of the ship on the one aide, and the men in charge of the
cattle 00 the other, although the latter were unable to speak with much preoi-
aion aa to^ what had taken place, having evi<^nUy auffered both from the
alorro, and from the alarm which it cauMid. The result of tho evidence may
be stated as follows :—

i

The cattle were shipped at Montreal on deck, in stalls prepared under tho
supervision of the ippclltnt, and paid for by him. ,

The vessel sailed about the 27th September, 1878, by the Straita of Beloeil.

J She passed through the Stroits on the Sunday following. On the' afternoon of
that day a gale of wind commenced from the north^iast, with snow and sleet,
which continued until Monday inclusive, on whioh doy a heavy sea was shipped',
smashing and breaking a portion of the cattle pens and stalls, the funnel gag^
and the lift boat, and washing overboiird about sixty of the cattle forming the
cargo: part of which belonged to the appellant, and part to Mr. Wm. Head.

• Upon tho breaking up of the stolls, tlie«e animals. were swept all together int^
a heap, in a confused mass, on the lee-side of the dock, then backwards and
forwards, from one side of tho ship to the other, there being nothing to fasten
them to, after the houses were down, and it became impossible to sav^them.
The gangways were accordingly opened, aqd they were swept overboard iot»
the sea. The gale continued for several days. On tho following Thursday,
the wind blowing a hurricane, the engines being kept going dead slow, just,
suiBcient to keep tho vessel's head to the waves, the ship was thtt>wn on her
beam-ends. Oo that day the vessel shipped • tremendous aba, and the lemaining
stalls and pens were smashed to pieces. The remniniogy cattle were all swept
to leeward on the decks, and tumbled together with die frugments of tho house*
and pens, and they wore all in a confused mass, surging from one side of the
deck to the: other. Tho animals were starving, as it had been impossible to

^
feed them during the four days of the storm. Their boofH wore aU torn, thft

" ropes had cut into t'lieir heads at their horns, where they were tied; Uie tail*
of many of them were rubbed off. In fact the oattie were in « state of complete
wreck, and could not j^ssibly have beenWed. They could not poasibly bav*
been kept on board the ship and rofastened, even if that had been praotioabtef

J—many of them wery y» injured that th<^ nohld nnf have urrivi^ thejf WQi^uda ^

-'*,:
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and tho«. thu oooW lt.T« r«»Tmd fhMn tb^ir iojuriw oould not b.f« rMolMd R««-rt >i«k.tw

^"rt;: ft"^
h^Ib.-owuh.dc^bo.lj. Th.,w.« -brrM.^^nJ.'.Vk-,

working of the .hip. .nd u w.. omIom lo prolong their Ut,.. Thereupon theg«ngw.,. ware op«ocd, .nd (h«, were perUj wubed and tmtij f^OM oVer ih.•id.intoth«.e.,.nd the deck. ok«red.
I^J 9^«o^ oivt Uf

The officer, do not oonaider the vomsI tn kav* k^-^i. j
>. ... . . .

;~"""«"^ ">" vewei 10 n.Te Deeq| in danger on Moonnt of &

the ^Tl i:'"'
2'"°'^'*^ "" *•'•* ^•'•y «n.b.rra«J the working ofthe .hip, by enouu,ber.ng the deck with . floating mm of .nimal., r«bbi.h .ndwater.

<i -•-%'
The foregoing .taiement of the oondltlon of the .nimol. I. m.lnlj uk.n

wl i:T"' **' '"* "*^" "'"'• ^*-'- «-• «' "• -"- '^o "0-3^
with the .nin,.]. were •x.nrfned on beh.lf of re.pondent, and .ithough theymde general a^ertlon. m to how the .ni».I. bad b^n pit o.erbo.H. yet ^J

'—

ttn!ftr?'/-
•';''•:•' '''^ ^'"^ ""'* "'' -^ dear knowMge or r'eool^

t.OQ of the detail, of what pa«ed daring the atom,. They we^moetly meneofrely u„ucc«.ton,ed.to the aea. and the oeourrence of «> violent a atormT
.
hc,r,ly after leaving the Stram no doubt Mverely tried toth their LCin^th .r endurance Tho reapondcnt b eonfldent. that the more elo«5^ "hee^dence .. «r«t.n..M. the more the Cour%ill be •^ti.fied of the aeeuraey oJthe de«,ript.on which ha- been given, of the\nditioo of the cattfe and Vr

produce thein. Proof of it mju thereupon made by the produoUon of the

111 ofti«'^
who prepared the triplicate.. -But with rigard.to ThedetaU. of the agr^ment. between the partie.. including tho SllUf Ladingno {.aue wa. rawed

;
the appellant oontenting hlm«lf with a plea which raisSonJy two points of defehoe, namely:— "r

pwa wnion raised

tl.a!* J*"**
**"*•

T^?*
""* J***^"''* ^*' *^« ••*'«»y »f th« •hip and cargo, and ,^-^

Th».ppcllant produced, as ha. been sUted, some of the'p«*,p, in cfiin» of
' '

theejWe,toproveUu»t.herewa..a^aljetti«noftheaS^ , . ,.

^tJjf '""^r?^*??^' Mr.CongUiH.ndMnPrioe.catUedS
;
/

Mr.MoLean clerk of p»f,d Shaw, sWp broker, agent of the Tempt^lyJUne of^er^«.dMn Chandler, aninaor^c. and Sip agent a^ /
obj«itof thee«m,nat.oo of theaegenttemen^ to endeavor to pwre that it wS
^'nL°!^" ll?*"*' 'r'if

"***'^*' Britain on deck. The '«videnc in tlS'
reanectwas, that dunng the three y«i„ pwvioua to the shlpmoni^ ,j*ttle trwla

irtionfc- Tnafrtha iniitoi'lt^ -xr-n;:» ..cr.^T- j.'—- j- ;-a
'-"

. l

"

'"'^^IHiUiuH.. TliH tuini«oim/ oT-tfie <^ttlc Aipp^^^^ ^

/'*

/ •

/:•

III
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"i^V" »WMfaJw b«lng RhlpH uii<l«r d«ok. None of tbo wltooMM couM KMak m toMurray, anjr ou.ton. re«pce.ing the mpoiuibilitj of th« ihip or of tho ahlm
ptrfbr the ufety ofth^at.U; or rtspMUog the obIig.tion of the .hip to
Motribute to the lou Itrthe mm of jettieon. But Mr. MoLeea prote. th.t
the cuitom in ehippintf eattle U th.t the freight ehall be paid whether th«
wtjle wife or not, whioh in f.ot i. eqaitrtlent to hohling the ihippor re.pea.
•Iblefor tbeloe. of the otttle. Thi. oIm» of eridenoe m.j be lumiued up
bjr Htating thnt it is proved that • ooniidorable proportion of the cattle
hipped lVoa.MontrealtoBritain.ro .hipH on deolt, and that in .uoh caao.
theftelght ia payable whether the o.ttie arrim or not. No evidence i. offered a.

,

to the ouatom in ooae. ofjettlaon of oattle .hipped on deck, except the evidenoe
of Air. McLean, that the fVeight ia pajabto whether the animal. aVHte or
not.

Under thoM ciroumitance. the reapondent .ubmita that there oao bi^M
'^""•^'o''" *^ *•»« re.pon«bilitj of the appellant for the freight

The law on the aubjeot ha. been the aubjeot ofmuch discuaaion. Up to 1837
jettiwn of deck load. wa. never admitted a. a ground for contribution of on^
kind. If the good, wort placed on deck without the coa.«nt of the .hipperi the
•hip wa« liable for any lo« by jettiwn or otherwiM ; if with the conMnt of the

. ibtpper. he bor« the lo... But in neither mm woa an apportionmeet of the ioaa
in COM of jettlwn, made between the ahipper and the ahip.

According to the French law there u in no cose any liability to contribution
by the ahip in oaM ofjettwon of a deck load ; but under the Engluh .yttem
two or three exception, have gradually been reoogniMd on the ground of^
ou.tom. It u Mid that the " old and notoriou. rule "

i. that deck load jettiMn
t to m no cue aVerage. "If the shipper auented by expren word* in " hi.

charter-party or bill of lading- to .uob .towage, he could not aue the .hip-
« owner on the ground of ito being improper ; the whole Iom by jettuoa conae-

. "quentlyfellonhimMlf."
^

There wema to be a difference of opinion amongst the writer, a. to whether
by hiw the ahipper auumc. the roflpon.ibility for the entire value of the good.
jettMoned, if it appear, that he ho. authoriMd their being .towed on deck; or
whether he only become, roeponsible by reason of a custom to that effaot.

Such a custom ap^ara to be proved by Mr. McL^d, as ha< boon stated.
But this gaestion is not important in the proMQt case, a. there is an express
agreement between the parties establishing on whom the low .hall fall. The
most favorable dicta of text Wri|er. do not go'further in favor of the shipper
than that, in order to throw the responsibility upon htm for shipments mode
on deck with hi. consent, some proof must be made of a custom to that effect.
And this opinion is confined to a very limited class of goods, in which oattle are
not included

;
and, even with that restriction, is by no means unanimous. But

ifproofofsuoh a custom binds the shipper, a/ortiori he muM be bound if lie
enter, ipto an express agreement wilh the ship owner whioh declares fc

"

latter "not to be responsible for loss of cattle, sheep or hogs from any cawe
"whatever," and that the freight should be "payable on the nitmber of

\

* \
\i
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f
" aDimila embarM withoui r»g»rd to, and irrttpMUn of, th« ouab«r Und«d : R«'-'» nt^kw
" -ood tb« owu«ra of tM itn^l oot to b« r«tponiibl« for tooident, injurj or rJU'W^ik,.
•• d«ath tntu %nj oauM wb«Uo«T«r."

Th« roapofident «1m lubaiiu that th« app«Unnt himMlf waa undoubtadlj
awore of hi* liability, for by a letter signed by himMlf and William Head, OD
the 15th Novombor, 1878, bo offored to pay Iho freight domariJed at oDoitf

'':"

the rmpondont would make a amall deduotioo from th« amount due.

The reapondont, therefore, aubuiita that the Judgment of the Court below
ahould bu oonfirmod :

-'

1. Booauw there ia do l.gal liabUity by a ahip^wner for the lou ofoattle
ahipped on dock.

2. Beoauae by the agreement and bill of lading under which the eattle and
ahoep la qucatlon were shipped, it was agreed that the abip ahould not be reapoQ.
aible for juttiion

;
or for any aooident, injury or death tma any oauae Whatever, -^^

'

a. Because the bill of lading proTided that tho freight should be payable
uion the number of animala embarked, without reference to the number of
aaim|ib landed. ''

,

k. Because it w«uld haw been impoeaible to have aaved the aaid animals,
ana to have oarriod them or any of them to their destination ; beoauae they
w^eso injured by the storm and iu effeCU that they must have died ; aod .

'

bejauae ther* was no fodder or food upon which to feed them during the reat of
tbsj voyage. The ahip not being reaponaible for f^iahiog auob fodder or ftcd, .

but only woter. .

ft. Because tho said animals were a oomplcto' wreck; and their deetractio<'^
M It occurred, was only anticipating by a few hours their death oi Ai^board. ^
L Because the animals in question were loat without any ftult or neglect on

the! part of tho respondent, or of the crew of the aaid v^ml " Colinft." '^v

The unanimous judgment in appeal waa rendered a« foUoww :—;; ^^^^
"

./ 1
Ramsay, J. This is an action broilight by the UMMter iriTa ahl|>, for fif^htl •

fthe first question r|iised is whether the aotiM ia properly brought iMe
name of the master. It is poaMbie that this queation might have given risHo
oome difficulty had it been pleaded, but it ia evidently an afterthought Defei-
dant pleaded over and met the master, holder of tho bill of lading, on the meriti,
1 think, therefore, he is too late to raise the objection, even if well founded.
^The next point at issue between the partiea is as to whether the contract it
ovidepced by the letters of the llth September between the appellant and the
agente, Messrs. Reford & Co. The appellwit's contention ia that theletteri
oontatned a contract complete in itself, and that (he bill of lading ia merely «
rooeipt to establish the fact that a oertein number of cattle and sheep had *

aotuafly been received on board, and that every addition, not an absolute condl.
tion of the law, is valueless and doea not bind the hppellant. Thfr argument o^
the respondent is, that the letters were only a geoertft proposition, and that the
usual bill of ladiDg was understood to foUow containing the ordinary cluoies of
» bUl of lading, and that the bill of ladingin queation couUined no clauae that'
was unugual or incompatible with the letters of llth of September.

•

'
.. . .: '

I . .
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J^ST. "is*"" Next oomes a question of feot—wu it a OMe ofjettigoo ginag rise to averaimPani.. Mumy. or waa^it merolj the throwiDg of th, uKleaa remaiD. of destroyed good, inter the
aea? Appellant hea pleaded that it waa jettison, that he haa an action aeainst
the owners for contribution, and that, moreover, the cattle and sheep not beins
delivered atOlasgoir, owing to this jettison, no freight waa due, because the con
tract was not fulfilled. This plea gives rise to confused, and «ven contradictory
pretensions, ^t is one thing for defendant to say, " I have not to pay freiglit'

.
at all because my goods wefe not delivered according to contract;" and qnile
another to say that the freigjlit was compensated by contribution irhich baa

.
never been adjusted. It may not, however, be very important whether w« can
look at this last pretension or not. , If we do,1 think the balance of evideno^
shows that the cattle And sheep were not jettisoned in the conditions to give rise

• €o contribution, even ifihe jettison tof a-deck load of this kind could give rise to
- average undof thespecial exception of our Code. Jettison .must be to lighten'

the ship, and for the common good, or it gives rise to no contribution. Abbott
1280, p. 499

;
C. C.; Art. 2402. As to the justification of the captain for

throwing the animals overboard, the weight^of evidence seems to be in favor of
the respondent; but, if doubtful, the presumption is in favor of the oapUin.—
" Quia pro non culpa' capilanei prcumtendum tit." Casarogis, Dis. XLV

I
31

.
Seoondly, the exception of Art. 2567 is not ^loaded ; and, thirdly, no usage

M proved. But, on the other hand, if the deckload, jettisoned, is not to be paid
for by contribution, freight is not due unless otherwise provided for. . Th^t v to
My, it i«the oontribuUon thatgives a fictitious delivery of the articles jettisoned
V. O. W., Lfv. Ill, Tit. Ill, Art. XIII and commentary. The doctrine ia

' fuJIy re^<^ixed in Art. 2568 C.C. .
^

We Are therefore fonjod back on the former question—that is, as to the «fon-
tract. Ifthe bill of lading be th(S evidence of the contract, there can be no
doubt appellant must fail, for it expressly stipulates that the freight is earned,
whether tho animals arrive or not. I cannot concur with the learned counsel
for the respondent in the general proposition that notices on tickets or unsigned
papers form" part of a contract to limit the common law responsibility of the per-
son giving the ticket, siif^ply j)y their reception. There must be some proof of
acquiescence. That this is our law is undoubted. CO. 1676. It seems, how-
ever, that when there has been a.signature by the shipper, without reserve, on a
bill of lading it will be held sufficient proof ofa deliberate contracU Our law.
being so precise on m subject, it becomes necessary to examine very critaoally
the opinions of. the learned Judges in the English oases cited. It appears to me,

^

however, that the. opinion of the majority of the learned judges in appeal, deli-
vered in the oases ^f Parker & Gabell against the ^u<A Eatsfern Railwdg"
Co, (L. R. 2 Com. Pl. Div. 416), docs not differ very materially from our

•
;
kir. I may be permitted also to add that the policy of our law is wise. It
seems to me in the last dpgree absurd to presume that a passenger going to the
Wicket at a railway station, or a cloak-room, for a ticket, is presumed to have

.^ exaniioed the legal value of a notice in minute print limiting the legal respond
Bibihty of the carrier or proprietor of the cloak-room. I can easily underetand
thktn perHon might not oouwut to take tharge^)^tfar^£ofa=tTOorlilnggBfW^

\
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twopence, l>at if he does it, it leenw to me, he ought to be held liable, and he Bobertsiekw.

cannot relieve himaelf of the risk bjr flaying that the depositor is presamed to Otniti^mtf.

know that there was a notice on tlje bick of his ticket limiting the risk to £10, s
Nor is this an extraordinary application of the prinoiple in England, for the -

.*

courts there have very recently condemned H railway company, to enormous
damages because a very skilful physician had had his head injured in a railway ^ 'a
sooideot. The cloak-room man can see whether the garnwnt you give him to i :

keep is raluable or the reverse, but the railway company can hardly bo expected ^

to judgc of the oooult sciunee of every person who a»ks for a eixpeiSny ticket. It
'

.

should be observed that it is fuUaoious to insist that 2d. is an insuflRoicot recom-
pense for the care of one article o£ great value. The carrying or car^-taking is

A busine^ for which the -price charged is an equivalent not for one case, but for

many.

X^e question, the^eeins tb me to be whether there is evidence to show that
the attention was directed to the. numerous stipulations on the T[)ack of the bill

of lading. I am unable to see any such evidence in the record. It is true that

^ appellant took the bill of lading and raised money upon it. But what tfiae

could he do, eyen if had seen the notices) ? His animals were on board the vessel,

and he must either go without this very necessary receipt for their existence, or
take what was offered. Again, by the ordinary couwe .of business, the bill of
lading was his only means to get money. He might, ofoburse, have refused the
bill uf lading, and have brought an^action to get one in tfale terms of his contract.

^
This ean hardly, however, be suggested as a practical ren/ody, or one the appellant
was bound to adopt, if otherwise in the right. 'j

But what seems to mc to be more debateable groiifad is, whether the added
clauses of the bill of lading are really more than were faiFl^TSovered by the origi-

nal letters, or at all events whether the condition as to freight of animals lost on
the voyage is anything inore than a stipuLtion, which- is presamed ifnothing be
taid. ,'"..,. "^

.

• .
' "' -

j
' : -

" . . . >

On this point a good dealof authorityJia8.been citfed, or rather t sHould say
many authors have dealt with the ««1^<S^ but I can hLrdly say they have added
much clearness to the subject The fact iHtlie writers hiive followed one anothelS

,

expressions slavishly. They all refer to tlhefew lines in the Dig. (XIV. 2, 10),
which are to this effect:—"If you have leased your ship to carry slavey no
indeninity shall be due you for the carriage of those i ho die in the ship. But
Paulus asks what is the contract, whether the bargain iuftade for whit is put on
board or for what is carried over. And he decides tiiat if there be no stipula-
tion, it will be sufficient for the captain to showjhtt tj^ey.were put on board,''

\It u impossible, I tliiok,tto reconcile the first sen tern epf this paragraph with"
the latter part. 'If thcrgweral rul? be that freight for live animals not delivered
is exactly the same as for (every other kind of merohan<J ise, it seems strange that
in the absence ofany spwjial stipulation the prcsnmptim should be for the ship
instead ofagainst it. It is uselesc, as some of the mo lern writers seem to see,
to say that the contract when express shall be tholaw )fthe partiesi Biit n«ne

f
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vA^/^!t.7 Vr^''"°'\
K'X'*"" ^'y tW there i. . rule th.t ". doubtfujiMai-Mun.,. eont«i t mus be coDHtruod against the shipper." Plandera. No. 624. note B«

r my have had a context which would alter its ri.e«ning,Vthe p«„ge m^have been de iberate)y altered to keep up ap i„.aginary .y^'a.etry iuTL tjbe pulled nghtin practice by a contradiction. We have examplLf^h L^

1^ 1 ! r
'" ?**" " "" ''•P"'"^''*" 0" *•»« P«i"t. freight i. due for

animals tba perish without the fault of th6 captain, or. as the Dig. pats it, it
18 sufficient If the master shall prove the putting on board.

.'

But if we go back to the letters as the basis of the contract, thoy seem to—^— ™PP*»'* %' "^«" ^^"^ '»>" d^tri"* was .dominant in the mind of the contracting
parties. It was not even necessary that the captain should prove the pntUng on
hoard He hadio account for those he took on board, that is all; but his
freight wasdue for space, not for animals. Again, there is a clause of non-

•

warranty for loss ,of cattle, both in the letter of offer and in the letter of accept-
ance, fowhatdid that refer if not to freight? Under our law it could not
be intended to cover Negligence (1676 C.C.)^ The most it could do in thfa res-

. pect would be tp shift the burthen of proof from the owner to the shipper.

# « '^"^^^ ''"" "*' ^ ""» ^ «'«»fi™ with cos^ and this is the judgment of the
Court.* ... , ...

Kerr, Carter & JUcGibhon, for appellant. ;

Abbott, Tait S Abbotts, for respondentp

(J. K.)

Judgment confirmed.

M^^i^r"* '" ""'*"'
""

''r
"""^ '^ " *•"* "^ °^ ^'^' '*^'^"*' ""'

1

:>^.
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- {.Dffettdantt in Suptffbf Court),

•'
--

' :*' »": '^ -.';;:: ....' Rispowdimts. »

indl^ for the chartering of •gteam-^- proceed to Sydney, C.B., and take
atlpulation: "Taking her tarn
ig Teateli, and receive prompt

inffstatton, and the coal is brought

The plalnlUTi entered Into a charter-party with the
•hip owned by plaintiflh, then at Liverpool,
on board a cargo of coaU. In the charter-,

,
"with other steamers, and taking preced

'i^^) '" '?/"»«••""' unloading." Sydi._, „.^.„..„, „ „„ ™„ „ „„^„
straight from the mines to the pier at which Tesselsload. There was evidence that the
raelUties of the pier were greater than the produolldn of the mines, and that the vessel
corildhave been loaded In a shorter time if thefaclUties at the mines hadbeen better. The
aouon was to recover damages for seventeen days' detention.

Hbld :-That the deficiency of coals, and not the waiting for her tarn (according to the custom of
the port), being rthe cause of the plaintiffs' vessel not sooner getting her cargo the
platotilft were entitled to recover for the detenUon.

»«, i""

The appeal was from a judgmen^t of the Court of Queen's Bench at Montreal,
a report of which will be found in 27 L.C. Jurist, p. 30.

.

Per Curiam. This is an appeal from a judgment of the Court of Queen's
Bench for Lower Canada, in the Province of Quebec (Appeal Side), in an
action by the appellants against the respondents to recover damages in the nature
of demurrage for the detention of the appellants' ship, the «' Gresham," at
Sydney, N.S., whither she had gone to load under a charter-party dated the 12tli
of June, 1872. Mr. Justice Torrance, as the Judge of the Superior Court for
Lower Canada, Province of Quebec, District of Montreal, on the2l8t May, 1880,
decided that the « Gresham " was linduly detained for seventeen days, and con-
demned the defendants in £860 damages, with interest and coats. This decision
was reveraed on the 2l8t of March, 1882, by three of the judges of the Court of
Queen's Bench (Appeal side)^f)ne Judge, Mr. Justice Cross, dissenting.

No objeeftion was made in this appeal to tbp amount of the damages, aad il
was agreed before their Lordships by the respondoqts* counsel that, if the appel-

'

lants are entitled to recov^ damages, they are to be caloulateci for seventeen days
at the rate of£50 per day, as was adjudged by Mr. Jiistice Torrance.

xi
_^ '̂^*^?"'°*'*^"' the owners of a,steamship called the "Owsham." iind

the defeudiutH were m«Nhikbts triding at MoiErMr"65der the Arm niime dF
Lord, Magor & Munn. Onthe IZth ofJune, 1873, the plaintiffs, through Mr.
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Jo^iiot
jjjhn Q gjjjy^ their agent at Montreal, entered' into « ohart^r-pdrty with th»

Jinrn urd «|efi»n*>nt8 for the hire of the « ^rcsham," then at Jiiverpool. The material part
'•»•!. pf it is a« follows:— :-

..

V " It is this day inutuully agreed t»tween>. G. Sidoy, of Mdotrfihl, agent oV
the good steamship or vessel called thePBreslwm," whereof l-^-I «
moster, of tjje meartireinentof 1801—1II2 tons, or thereabouts, now in Liyer-
pool, of the one part, and Messrs, Jjord, Mngor & Miinn, ef. Montreal, that the

^ said ship bein^>^'ht, staunch and strong, and every way fitted fofthe foyoge,
'

.
shall, with all convenient speed, ^ail and prodeed to Sydney, or other port, or si
near thereunto as-she may safely got, and there, load from the factors of the'said
merchant a full and coinpiote cargo of 9oal9, ^king her turn, with other steamen,
but taking j^reicedonce of soiling vessels, and receive prbnipt di8pRtoh.in loading

_ «»nd dIschaiTgfng, and to load ond discharge'always afloat.'' v *

.

The "ffreihafli," under thecomroaodofE.G.Bulkeley, the ma8tcr„prooeeded
from Liverpool to Sydnw^ and arrived tHecc on the morning of Saturday, the
19th of July, 1873, wlieTi the niastiar, about 9 a.m. ^n that morning, notified to.
Messrs., Ardiibald & Cri:, ofjSydney, the q^jenis of the charterers there, that
she was ready to receive and loa^ her oai^ under the charter-party. On the
i^ih of Jufy a few bunker coals wefo shipped, but no iargo cools were shipped on
board the'« Gresh,am ".until the 4th of August, on which day she began ;to take

' m cargo coals, and finished loading on thtf 13tb. She was then compelled .•ib^

''

. leave with less than' her full cargo by 300 tons, bat no qaestion^ari8e• "aa
to this.

'

^ '^
/

) .The apixtilaiAs in their decDiration alleged tha^(#defendant8^idi(rt accord-^
ing to the terms of lhe-«harlier-partjr load the " Gresham " *itb a foil ai^d
complete cargo of coals takibg her turn with other steauer8,'bat taking pV
cedenee ofsaUl^g vessels, and afford, apd give the s^id steamship piolnpt despatolt

^
in loading her eai;go of coals. And the defepdants by their plea averred A^hat
they eomplied with the conditions of the ohortor-porty, and that the^ " Gresham "

had hec tora wjth other steamerti, taking preoedenoo of sailing vessels aocra^'ing
to the cnatoni and usage of the por^ of Sydney, and had prompt dcsptWh in
loading at Sydney.

Th^/nAterial evidence upon this matter is that of Mr.'Pfederiok N. Gisbome,
the obly witness called for the defendants, and the entries in • shipping boQk of
which he produced a eopy, and Which, he»said, eoatftiaed a ciomplete hii^iy of

-

the business done donng the period to which they njate. Mr. Gi8bonM|itated
^e wai the engineer of two or three coal oompanief ii Sydney ; that auTeaaeLi
^oading Drom the mines be was attending tor wore of neoe«nty ra|Ni^ed to him,
and no other perMn had any right^ enter reports of TeMeU. Each vesad was
put down in torn in the book .at the timeit Faa^reported, and they weta loaded
in that order. None of the steamships that we^ berthed or reported aher lie
" Giasham " were loadAi befofe her, and the " Hib<jmia " beiag roported
before the "Gresham," was loa<r(;d before her. They gave the "Gresham," '

coal aa feat as they could ddiver it^as fast ag faeiliriea of the minea woald

Si
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•IIowj^heftoilities6rth«pier«weregreaiftthod the produQtion of the mioei,
and tHcKveMeli oottid have been loaded in i ahorter time or with mora deapatoE
if the faeilitiea at the mioea had^beeo better.

'

The following ia a copy of the-entriea in the ahipping book :—
" Extracts from Shipping Book, •

'.'...-V,-::. .•;,.;.
«i873C.\'.; ^ ^'' '

., " 88. Kangaroo—Telegraph ^oble Fleet. . \ v\ V '''
' .

:
" Commenced loading, 19th J.wly. Gouipleted, 24th. Cargo, 761 tbna.

,^ "Satlresham—Reported,, -S^nd July, tiommenoed loading, 25th. dom-
pl|ted, 13th August. Carg^; 1,830J torfa.

"Schr. Heroine—Arrived, 22nd Jnly/. Loaded, 24th.
, Cargo; 1.20 tona.

' " Sohr, Pear Not—Arrived, 24lh July. Loiided, 25tb. Cargo, 62 tons.

^
'" Sohr.\Trial--Ilcported, 25th July. Loaded, STClth^ Cargo, 41 ^^ns.

"88. -Hibemia—Tel^ph Fleet. Reported,' 19th July. Commenced
loading^ 30<h. Completed, 5th August. Cargo, 1,-901 tons.

'. "Soh^. Rebecca Ann—Arrived, 31st July. Loiuled, Ist and^nd Aneuat.
Cai^, mtons.

'

, 1 •

" 88. Alpha—Competed discharging, lat August. Commenced loadihg, 7tb
August. Completed, 16th. Cargo, 1,969 tons.

"88. R.M. Hunton took 1431 tona buoker coal 6th and 7th August. -a

"SS. Cro^bjj took 234 toWbuhkercqal 11th" |nd°15th August." ,'

It was explained by Mr. iGHsbome that' the three-schooners, "Herrf'ne,"
"Pear Not" and "Trial," occupied inside berths where^bo large steamers

' could lie, and the loading of them did not interfere with thf loading of UA ^

larger vessels. But (he " rijbernia" ^bioh was^^jwrted on the- 19th. July,, di<l

'

not commence loading until the SOtb, and between the 24tb and 30th only- thiee
'*

smalLoargoes of 120, 62 and 41 too* respective, wen loaded, vi«., o^ ifiJkuhf X'
25t)h and 26th. No coals were loaded on the three. fqUowtng days, and-th^ '

loading of the.** Hibernia's cargo "of 1,901 tons was completed between ^lie 30th
ofJuly -and t^e 5th of August. The loading ofthe " Greahfcm'soaigo,.", l.^t; ^"

,

tons, was completed between the 4th ai|d l^tb of Augoat, only a,fe«^ ^n&^ ' '

coals having been load^don the ^6tbof July. These dattes show tWtimei^^D
which it was possible .to load the cargoes if th^ymuls had been ready^ ' '

'"'/

The arrival of the " Gresbam "having been notified to theWetacfonts^ agents
on the 19th of July, the plaintift -were, by the terms oif.the ehartelp-party^ ?

entitled to a full and complete cargo of coali^ on that day. The reqioiidenta' •

oonnsel did not dispute that when' the ship is ready to k>ad the-obarteiera must
have a cargo ready, bat ho. contended that they were not bound 'to do anytj^ing If
till the ship Wtts in her turn, and it was Hot shown that, she did notbegin to V
knd before the $th of Auguit beeause die cargo was not ready. The faets,

'

however, are, tha| the defendants employed ihe same pe^n, the agent of the

JoBn XUlot
at*!.,

-

•IUl>
JttBftttd

•tsl.

'«'

^

'.^.

\-

fi:^

OMjipn ies, to logj the •' Grtmhani " aa waa emplayad to load the ^^ Hiberakr
In consequence of the delay in getting the coals down from the mines, there waa

^
1

•*-'»
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not «8uf5cient supply at th^^^port, ly which the loading of the " Ilibcrnit "
wo* delayed. This deficiency of coal., .and not the waiting for her turn, was the
cause of the " Gresham " not sooner o\>taining her cargo.
The defeodnnts indertook that the ship shoulcT receive prompt despntotin

loading, and their Lordships are ofopinion that they arc-responsible for thisdelay
Itjs not necessary to consider whether the "Groshnni" was thW delayed

for the whole of the 17 days, it having been agreed that £850 shkllL taken as
the amount of the dumnges. Their Lordships, therefore, will humbly advise
Her Majesty to reverse the deccee of the Court of Quecu^s Bench (Appeal Side)
and to affirm the judgment qfjhe Superior iBourt of the Zlst of May, 1880
with costs. And the respondents will pay the costs'of this appeal.

'
'

C; P. .flaw, ^.C, and Z>«»jfo^(f-I,y»i/7n, for appellants. -
i

,
C\>Afn,.^.C:, aid i:irr, Carter <&4fc(?&ion, for respondents,!- -1^ ..!_:

. (J.K.) '
^

^
*

.

-

» J.

r.

SOPEBIOR COURT, l'883.

,^ ' MONTREAL, 30th APRIL, 1883.

^ * Coram ToBRyiiNCi:, J.

. "
' "* No. 1023.

Lareauva. taCompngnied'Impi-imentdelaMinervc.
mid :-Where the defendant. publUbwl In theJr newspaper that the pl.intltr was a freemwon.

and there was then an election for the House of Common, going on in which the plaintiff-wa» a candidate, and the stntement wa. untrue and Ifljuriou. to the plaintiff, and had the
' !?f*"'P'*''*""''« *'««*<•" ''""'*°""8'»t »»''''. «»>" he w..entlOed to recorer damage. •

^htch wete arMwed at $*)0. ^ .
"

' The pkintiff, a practising advojate in the City of Montreal, was nominated
as candidate in the electoral division of Rouville for the House of Commons on
the 13th June, 1882, and the voting taking place on the 20th June the result
was that G. 0. Gigault, the othei^candidate, was elected by a majority of 150
votes. On the! 6th June the i/tneri;c published an article beaded, " Soyei
frani», " in the following words

:

" Nous oe-sommes pas dc ccux qui denoncent un candidat protestant, reoonnu
comme tel, parcb qu'il est franc-ma(}on. Nous n'^vons jamais song< i, pnblier le
portrait des candtdats lib^raux protestants avec leaf^psignes magonniques. Mais
nousavonslc droit d* d^noncer comm« hypocrites cep candidate soi-disant-
catholiques qui se pre.<«ontent dans des circonscriptions catholiques «» ca<ihant'
leur quullti de /ranc-ma^on et en d^oon^ant mgme les oandidats protestants
qui sont orangistea oa francs-mafons.

Tei fit lecasdeMM. Oeofrion, Poirier, Laflamme, et autres candidat$
rowi;c»,yembre8 de 8oci^t6s coudamntes.^ar I'a'tatorit^ eocl^siastique." La Patrtt, feuille mft^onnique, n'a-t-elle pas et6 jusqu'A d^nonoer fanssement-
elle-mfime, il n'y a pas deux ans, des d^put^s fran^ais comme ^ranos-mafooi, et
ne d6nonce-t-elle pas, actuellement, les anglais orangistes k pleines oolonnea.

" On ne pent 6tre en mS'me temps franc-ma^on et oatholiquo, ddolarait l'aoD(&e

V

«

I

-dwoiircle journal Xe Mom^ Ma^miqut, oiglnealtiir^ de la franc-maQonnerie. ^^^jStif.

tFT
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••tjwlu. de Voltaire t\ de.l. JWtoIuUod fU?,!^,.
'u ^iinnf

11 y a deux abominoblet, diaait une autre^autoriW ii,a90Dniqae, le Roi ct Ical'ufiSi

«'Que MM. Huntington. Holton, W«d etautr*^ candidate lib^raux anglaia
wicnt frano-ina9onB, leur religion ne leur d^SfencT^^de I'fitre, ot nona oe aon-

T^V"^ ^if?
*"'*'"*' * '""^ ^'^ **'• ^''" "»" "«°« »« droit de demander •

'

J^ .« *^ '
^°'""' ^*'''"""'*'' !*'«*»» Hobidoux, etc., ce-qui en eat 4

oet «Jgartl, pour oe qui lea conoerne, eux, candidats catholiquea dava dea oomt^a
oathohquoa. QueceM me$tieurs lohnt /raHct-magom oi memhret: de tocUtii
ixfommmite,, c'e,t leur affaire, tnaUqu'on fc .acAeet qu'ila ae donpen^pour oe
qtl ila aont, au lieu de ae borner A d^nonoer lea proteatanta orangiatea'ou franoa-
mapona.'* ^ ^ .._..

° .._.:

intheaame number was an article headed' "^ pUbpoi de franc maooha ••

beginning with theae words :•' La Patrie eat indign^ paroe que nous avons
«Sv<5ltf le fait que MM. Gcofifrion et Poirier, en«r« au<m oandidaUf roueea
sont franoa-ma^ons.

"

.
.

'

.
The plttiotiflF said that he was indifiddully denounced as al^fi^emason

1^
the above words. He also said that' in the number xjf \hiiMiLvt of the

17th June, the defendunt made similar imputations agafnst the plaintiff in an
article headed « Kouges et Franc Masons ". ^he word- were :

" Nous aflti^ons

^
lo fuit que cea messieurs sont franca-magon^ Nous aavons quo I'organe rouire
inajonnique, public par le*principal dignituiie ftanjais dcl'ordfe en Canaidb

" 89'pr<Spnrc & donner une declaration du secreluir^ g<5n6ral, que MM. Qeoffrion!

^
R)irier et al. ne sont pas sur la Ustei " Piaiutflf also complained that ^de-

fendaiit in itenunfber of the 19th Jun?, in the article. headed "LS question^
franc^a^jonnerie," reiterated the imputa^on of Ireemaaonry against pUin-
tiff. Further, that in the number of llthfune, the de«ndfnt, under the head^
" Les socKSt^s secretes, " where the oath of the freemasons i« given, insinuated
malvjionaly that plaintiff Wia among them. He affirmed that thisjournal falsely
malioionaly, for revenge, and with premeditation--with the view of bjuriiw
plaintiff and rainibg his credit and destroying hia reputation with the public,
and with the view of inaking him lose the conBdeaoe, the support and the votes

""^l^^^^ ^^•^'"'"*' P"*******^ ^^ foregoing injurious libel agaiiuit plain-
tiff. That these imputations and Ubela were untrUe: that the great majority
of the electors of Rouville were Catholics, and plaintiff was a Catholic. That it .

was forbidden in the most formal maimer by the Catfiolio religion fo belong (o

'

the apoiety of freemasons under peBfalty of excommunication and of exdnaiou
*

from said religion
; that Catholics- oonaideitd it a crime to belong to. the fWe-

maioDs, and a freemason to be unworthy of their conSdenoe ; that add libels ;
had profoundly injured and humiliated plaintiff; tiiai hi8,«ood character, credit I
lespeotobility and honor had suflfored, an^ said libeb bad done him' in^parableS
wrong, and alienated the support and votes of,many electors of IlonviUe; thar^v
the Miiterve and Uie numbers of 16th, 17th aiid 19th June were oiioukted io
th»IXitrieiof Moptreal and the elcctorw^dMtrirt of RouvilK to the injary^of^
tj^Jisti



338 SPPERIOR COURT, 1883.

UrjM The deAmdant by iU ploa denied ttot it bad aiBrmed tbat M. Urwu^M «

^i£S?iW f'^"""«"
• '* ••"«8«<» that the federal eleotiona were taking plaee; that the

d. i«)fluor... Journals of the Liberal party, including M. Laroau, wore deuounoing the Engliah
Protestant Conaerratite candidates as freomnsons, and songht to excite the pre-
judices of Catholic electors against Catholic Conservative oandidatea because
these bad, as chiefs or allies, Protestant English oraogemon or freenAsons,

^
That said articles were published in answer to the attacks of the Liberal pres»'
and put the pluiutiff and other Liberal candidates tn demeurt fVankly to declare
what their position was in relation to sooieties condemned by the Church: that
the defendant was justified in putting this question to Liberal candidates, »nd
was justifiable in mentioning, as it had done, the name of plaintiff because he

^
was one of the candidates of the Liberal party in Rouvillo : that the witings-^-— published by plaintiff and hia past relatioqs with the Institut Cinadion Soowtj,
to-day condemnedby the Cotholio Church, could justify (he defendant to make

"upon plaintiff the demand eoatained in the articles complained of.,,

Pee Curiam.—There is no question as to the publication. Further, plahtiff
was meant by the articles in question. Defendant says it only put a question
to M. Loreau, and it had a right to ask t^e question and get an «oswer. The
Court does not undcrsUnd the words referring to M. Lareau as a mere question.
They are plainly an accusation that he iralonged, like other men named, to the

^
proscribed order of freemasons. At the beginning of the arUolo headed « Soyei
francs" we find a denunciation as hypocrites df candidates preaenting
themselves and hiding their quality of freemasons. " Tel est le «u de

. ^ MM. (4eoffrion, Poirier, Liflamma, et autres oandidats rouges, membres
de Booi^t^s oondamn^es par I'autorit* eoeWstastique ? " It goea on to say,
"nous avons le droit de demtnder 4 MM. Geoffrion, Poirier, Laflamme,
Lardau, Robidoux, «to., ee ,qui en o|t 4 oet egarjl, pour oe qui les conoemo,

^
'
^„

eux, oandidaU oatholique^ dans' des comt^s oatholiquea. Que ces measi-
^

eprs aoient franc8-ma9on8 ou membres de soei<t6s ezoommuniifiQa, o'est leur
affaire, mais qu'on le oaohe, et qu'ils se donnent pqur oe qu'iU aont, "

ete. The
only suggestion of a question Jiere is in the words, " qu'oB le aaahe, etqu'ils ae
donnent pour oe qu'ils soiit." But'the idea thrown ont eonspiououaly at the
bo/Iniiiqg is that M. Lareau) among others mentioned, is a membor of sooie^

> uiider the ban of the ohuroh. Tiie same idea U vinmistakeably put forth in the
•rticle headed, "A propos de franos-ihayoftas, '» beginning with the wordv«
*'La Patrie est indigiKie paro» que nons wroaa r4vi\i le fait que MM. Geoffrioii,

^
«t ^<>»"er, en<re^<r« oaddidatii rouges) soot fraiwa-ma^ons.*' The article of

y the ^^^'>>aB <^i|^<W >» the County of Rouvill^'on Saturday the 17th, and
there .jithj^^^glcredible electors, both Conservative and Liberal, that they
«P<i<'r»t6<i

j|||j||||^|
i^iy was made against M. Lareauctbat he was a free-

• mason. v|l^||pBpp^inque8tiOnable evidence as to the reputation of free-
'

:_ ; ,. masons in the ColHyid counties and in Roiiv'ille. In tf word, the.repatation is

bad. The country people K^ard them w>ith horror, says witness. The.ex-
. / planation is easy to find." Freemasons are-undeir the ban of the Ohttrob, .and

it is universally known. If the flvidftnn<t w^tm »«nt-Bd i t ii ftnj

tion of Mcssire Joseph dc Repeutigny, vioalie of^Iontreul. The rffcot of, the
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LwMa
arUclM io question wm mott prejudice to th« plaintiffm regard, hi. candidatow

th. defeodant ahould paj damage.. Th... are »mmd at 1400. al'^fi^

^. & ift.6;rfo.«, for the plalnti*.
yudgn,.at fo, pl.l„tlff.*

.

LacotU, Gloienikif, BitniHon ABroueau for the defendant
' •

('»•«•)
• ^ . % '

,
'

'

V •
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^ ^ ' COURT OP REVIEW, 1883. ^

,

MONTREAL, aora NUTBlfBRR, 1188.

'

'

'

\ Coram ToKBAWt, J., Raimvilm, J., Mathieo, J. ^^ :.
'; ..:';'

__ ___.^ _..^^__^_^___..__.__^
No. 138. .,

, »,-„ ,r~.
"^

"""
_

'

Dfa^LiTlS' m l"^^"^*''
''•• *^'" ' J'"**"*"' 0^ »•'« Superior CbUrt, '

'

DMtriotofIberTille(CHAaifON,J.), 30th May, 1883. -
"^ ^ 7 '

RAirmw, J. I/aoUoneataup^titoiw. LedeiDandeur.lldffaean'U«.«i.;u ^

U^^re,endiqu^deWn..V.„,Hetp.raotedui?;S!^^
X v

VanTUft lu, a h,r^ la powewion et qu'il l'» gardio ju«,a'.u 28m.i 1882 ioor ^
04 le d^fendeur par force et iil^lement. ^ „rait eipl de eett.J^^P^.ooaotedW,»i«tioa Vanvliet . declare que l.te prop^K^ap^.^ '

tqt^rI'a.oir.cq«i«deT.Arpia,par.cte^^
,

A,cetteaotioa led^ndearkpllid^l/ ^ '^
,

':

.Io: Par one d^fooM en droit: ^ l:^'- . .::
^[\^\''^'' '\i-?:t"-- ''

''<1" '^"4 \.-:" .

2o. iy.aoe exoeptioa p^rwmptoira., *
,

'
-i ^ I

liad^Sftnae en droit ioToqao troi. niwn. : ' ^^ /^ ,
i »

lo. Parce qa'il n'appert pa. par la d^laratioo qae le nomnxS Van^Iiet fut antemp, de 1. d.te vente propri<Ftai« de la terre'revendlqu^ : 2rprrcet'S

terwjetSo. la ra«,n banale) Pareeque lesall^tion. de la dA,l.ration n^
ju8tiflentpa«Ie8coaolu.ion.|»riM«enieeUe.

.

• awiaranon ne

Par wn noeption pAremptoire le d<$ftndeiir rflAgne qo'il e.t faux qu'il w soit

L^»^.. *'P"^''*'^*P"" ^'^ »^1««2, mabVutre de f«m^«ulemenf, rt non comme propriAdre. en ««rta d'un bail que l«i anraitobnaentt

TS.rSt.Jr?^ff"',^* riir*''-' ^- I'EltdeM^IlS.^

Beurdeladitepropn^t^depufapluadeaeptant: > ^
1?

pwwa-

-rf

t

ilTh-SSf..'^*^'"^ «^C(,«r^ofQW.B««fc.Ut««
iMfer* hMring. «M Mltled by the defeodaat
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bapnlt

/f

Que lit demaudeurooonilmit, .T.nl d'iMtitiMr •on aotioo qu« led<f.nd«ur
n oooupalt la propri^t< en queatioo qu'4 titre de rerniior du dit F. LefebvM •

Que le d«tiinDdeur per abtioo portie defant U oour de Oiroulr.T.U poonaivi
to 8 Mril 1882, un nommtf Edoaard Lefebm qu'll prdtend.it «tt« eon looetaire
ei en m^me ten>p« I, prtwnt dif.ndeur poor lee faire oondaniner A dteuernlr'
Cette action a <Jt<5intont4e sou* Taote doe /ocateurirtfoca/«trM-

'

Qu'A celte action le d<Jfendeur Bouvier pl.ida, InVoquant 'aoo bail de F
Lefebrre, et que jugeiueat intervint niaintenaot wa ezoeption et renTOjaoi'
Taction quant & lui

:

.

vu»y/««i
'

" ' '581

Qii'il rdsulto de cola qae le demandeur oonnalaaalt que W d^fendeur n'ooeu-
peit qu'A titre de ferniior, et que la prdeento action n'aurait paH dftjtii diria«Sa
oonlrelui. Et il conolut nu renvoi de Taotion. avoo d<5p^na. W'A cctte exception to demandeur a produit une rSponae en droit baa«e aur le
pnnoipe que le d4feodeur iaToquant sa d^Uention prdoaire ne peat pat eonoluM
ou renvoi de l'a«tion,.ih«lii aeulement ^ aa miae hott de oauae.'

"
Le demandeur a produit .u»i une KSponae apdciale all^ant certains faito

-Sot riplique en droit ces all^tfationa.ont 6Ki retranch^j^a »ur le principe que
c ^t«.t une aliiSgation de faits nouveau,. (Je oroi. que ce n'^t.U qu'une Inutile
r6pdUt,on de f.its alMguda dans la ddclaration,). Dana toua les ou nous n'avons

.
pes a nous en occupcr.

iPnr sa rdponse sp^ialo le demandeur a all^gutS que le ddf^ndeur powi^att^me
propridtairejquesonbaiUtaitsimuIAetfait pouroouvrirsa possession frauduleuse

;
Par un jugement interlooutoire la defense en droit du ddfendeur a M

reovoy<5e, et sur ia rdponse en droit du demandeur k I'exception du d^Sfendeur
prcuve avant faire droit a dti ordonnie.

'

/
Par le jugement finifl Taction aM renvoy«Je pour les raisons survantes :

'

lo. Parooqum est prouv^J que^li d<Sfendeur ne possddait qu'4 titre de fermier
et que son bail n',dtait pas simuld.

2o. Parceque ledemandeurconnais8aitparsuitede8fai»squiluiaTaient«t<5d^
nonWs dans Taction en expulsion, que le d^Sfendeur ne po88<$dait qu'A titrepricaire.

30. Pare^qu'en loi un locataire ne pent pas rdpondre 4 telle action, et que de
f|.it le dit ddfendeur " en produisant «on t'Mrt de bail .an. attaquer Itfond dc
la dmandepiUlbireet en concluant au renvoi de Faction, attendu la eonnai$.

"sance qu'ava^t k demandeur de td titre, n'apatexdpi du droit d'autrui."
Le dema|deur soumet ce jugement A la revision de cette cour, et il admet

qu'iI a failli de prouver sa |-^ponse spdciale & I'exception du ddfendeur, savoir
qtt'il fut un ddtenteut aninuf domint, et il a admis k I'arguinent que le d^Sfendeur
n'dtait qu'un d^tenteur {tnSoaire. Maiii il pretend que la cour n^aurait pas dft
renvoyer son action : que le jugement aurait d& lui donner Tooeasiop^t le temps
dh mettre e^ cause le looatear F. Lefebvre, indiqui par le ddfendear.

; Poard<5oidep oe point il a'agit d'interpr«t^r Tart. 1618 de notre Code Civil.
« Le Idcataire, dit oet article, sur toute action porttks oontre loi oonoernant la
*' preprint* & lui lou^, peut demander congd de la demande en faisant connaltre

~
" au ponrsnivant le troin de son Toeateur."

Mais quand et comment peat-il demander sa mise hors de cause ? Et d'abord
qnandpeut-il faire cettaditoanda?

»W
".
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Pothi«r qui • IraiU ^tta qi^<
^

qUMtJon dant
•emble ^aooo«r ud« opinifo dimrmto dan. ehiouo
IwM son traii^ rar l«

'

841

'%.

d«ux d« tn iHUnaU 4aTngw,
iouo.

„ domain, de propri^ » il 'eiprime dam oh Unnm

podrvoircontw octto penonn*. ,

aemandflur ranroj^rf a so

4 Poth. Louage, No. 91, Ed. B. p.
88* 1 I

Toua les auteura M»nt d'opinion qua le locataire n'ost pas obli.,*? H'.„~.icau«. SOD looateur
: o'est au demandeur k mrir ...r I a- *^ ^-PPelor eo

MerUn^Rop. Vo. Garantie, §1
' "'"*"' ''"' '"' *"' ^-''«-

PapoD, Arrfits, Lir. 11, T. 4, No. 18, p. 658.
OharoDdas^Liv.a, oh. 7, p. 192.

; 1 Jousae, Ord. de 1667, Tit. 8, Art 1, p. 74. •

L» iu«me doctrine pi 6»nut sous le C. Nan Art 179T r i
*- '

'

demander,le. San,i«,honi de cau«c o«2o ^'tafr„'„ .
^« '<x»«t«.re pout

BOD propri^tair*.
*
°""*' *'"^''- "»^*'^ «««'«««» «r«iPFjer en garantie

2. Tropl. LouBge,Arfc. 1727, No. 266 & 269. ^
*

Et Aub|^ & Ruu tfuoncent I'opinion que "
le looataim «.. a» ....

"cau«, s'il I'exige, encore que «,S loca,errefu«, de Zd« ^? "*" *"" ^'

4 Aubry & Rau, S. 366, note 28, p. islTv tlT 184
"" '"" '''''^-

"

-^^^^^^^^ --e
nevoulutpasprendrtfle fait eto.u.er»orZurri T^***'"°'^^^^
fdr.d4d.r.r propri^tain, contradictoileSttC /^^^^^^^^^ ^f.

"
PM«qu*lit<deb.illcuretoon«k,uemmentdepoBileur^^^^^^^^^^ •'***'''

1. mi^hor. de cauK, d« iocata^<5taitju.te.t^^r:t:: *:;:;:
'Jt".uouneoon«Jq«enoe fSohcuse pour le demandeur

"« Wwt entmJner

Mai. suppose, que- sur la simple dinonciauon do looatain, .»«*».

Jzi'iaS-:^^Str^T:; ^^^.raiir; ::

Dnpoia
rt.

BooTiar.

%

mtr
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coiiirr qf rkview, issa.

^ii"*H«

d«TTt flirt l« den^Qiioar? Afpalw l« looaUir* m ganati^ f BvidtmoMot.
Mth ilora i|u«l oirouit d'wtiooa f Na va«k-il paa miaui aaim roptnioa da
Pothlar (cUa qua foruiul^a daoa aon trail4 du douaioa da prapri4t4, at diia qua
lad^faniaur looataira pa paut obtaair la mUaJliora da oioaa qua loraqaa la

demand^or a app«l< an oauaa lo looateur iadiqvrf ? 81 U looataor nla tin loot-

lour, aiira aur ainiplo dtiooaoiatioii da oatU dtffaDaa ao looaUira il aara oblige

d'j r^pindra. Kt oa n'aat |tt'apr«a qo'il I'aara fait ri|el«r qu'il pourra daman
dor aa^iaa bora da eaoaa; oar oa saak qu'alora qua la dcmandaur aara an poaJ-

lion d<|niira ju);(Or m domanda^atra la v<$ritablo poaa«Meiir.

Et al aur outto indijation (du looatairo lo domaodeur n'agiaaait paa pour uattra
en oat|bo la paraoaiia indiqu^a, oa looauira pourratt faira fixer ud dtflai pendant
iequella demanduur devra t'airo oot appal.

.

D^na la prtfwq/" in"tanoe lo demandaur a oontoat^ rezoeptioD da d^ftndaar'
qtt'U n'^Uit qu'uii lo(»Uire. il a i'uiUi aur oa point, at I'lndioation da d^fandaur
da nom do aon looateur oat pr^auiuda vraia at oblige la demaodear 4 appeler en
caune o«lnoiiU>itr indi(|U($.

Lo dcmaodour avail dvidemment le droit de falro oette ooDte8talion^erp«roc(|ii%

• failll dana aa preuve il ne peat pua ttre ploo^ dani una plua inauvaiao poailion

qua a'il out aooopid oette d^luraUoa da !o<^ul(« oomme fraia. LajuKaiuoat
la ddoUra vraie et voilA tout. Maia le d^rendour n'a paa demands aa miae bora
de oauae

:
il a produit une exoeptioo p^remptoire par laqualla il demaDdo lo

d^boat^ de I'aotiou : il a en oonitfqueaoe plaids aa fond.

Le dtimandttur a r^ponda en droit 4 ootta ezoeptlon : la oour de premiere
inaUnoe a ronvo>6 oette n$ponaec|p droit et maintena I'eioeption aur le droit ct

aur le fuit prinoipaloinont aar la raiaon que le demandeur eonnaiaaait le titi« en
vertu duqael l« difondeur poas^dait, en auUnt qu'il le lui arait dinone^ daoa
voe aetion pr^dente.

Jo eroia 00 jagemoBterronn^ en lol. Cotlo d^nonoiatioo on indioation do nom
du looateur par le dtfCendeur looaUire ne doit paa ae faire par une ezoeption au
fond

:
elle no peut offooter en riea le fond du litige. Bile doit ao fain par une

oxoeptlon priiiminaire. Coat oe que M. le Juge en Chef Meredith a d^id^ en
1876 dana la oauae de Lawlor et Cauobon, 6 Q, L. R., p. 13 ; 3 R. de Log. 71.
Jcoi. lo. Que le looataire peut obtenir aa mia« bora de oauae, maia qu'il ne

peat demander le renvoi pur et aimplo de I'aotion du demandear.
,

i -^
v

2o. Qu'il doit faire la dtfnonoiation du nom de aon looateqr tn tintitu Uttt, parV.

3" pJ^dojor priiiminaire et non par une ezeeptum pirtmpUnrt.
Cejogement aM rendu aur une HSponaa en droit qua la eoor a maintcnue, k

nv» txctption piremptoin.

Voir 26 L,C. J. 213,0. do R.-
' .#,

ICais dana U oauae aotuello, il y t pjoa enoore, o'aat qa'arant d'aToir fait aa
d^nonoiaaon da nom de aon loottoar dana aon exception p^remptoire, le dtfe^-
deur aTait plaids wnfond. par one d^fenae en droit , ^

,

.'.,>>
Tbejodgment#in the following ternia:-- _ _* ^^ . 2- '

/^.^V"
"LaCoor, eto... v,: x -

" Xttendu que par la pr^nte action p^titolre le demandear r^Iame la pro-
pri<t4 d'on immeuble d^orit dana aa d^laratioo oomme I'ayant acguia daWiJ. .

.
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«»U»olooU5dttd«i.«ad«ur. Uouwp, 1,27 dem.n, 1882. . i^^^^A«.nd«^ U <l.fe^, . pl.id.pau*«^,^ „^..,^^ ^^^
"AtUndtt ri^r p.r «. d*lb„« «, droit U d^fondour , pl.idrf ««. |WIod ..Ini.l foodia parr* qu. le .low.ndour n'«IIA^o p.. q«uu teIn. dT/J » ! L

1. die ^d,ur wi„...„ v..iecm p.pi.i d.^ u^er: :r:
^•"" -

<nilUf^ur do W.ll,aa„town, d«„. k M uia-ohmotui, un de. Buu

dit d6feodeur oooolut .u tioroi de I. dite aolioo

;

*

" AUendu qu«|<id«mandour .rfpliqud A la d<fen>w on droit it £Tr«dnIk

«:ri:.ir^
'•""'^'^"" aud.reode„r.b.^« ..i^JXiS:

" P.r«, que le d<5fe»dear tlWguint it™ an d<fnt6ur p«!o.ire ne pouT.lt nU

" Attotidii que le dit J«w>Bd«w-»-.rti>oodtt«>tfflUUmri».t i i. i;>

qneleeelM^tloo. d'ioelle <5tule„tfauC^TS^r o^„^^^^^^
«,m«.e proprl^tilre et que le bul par l«i Joqu a'S q« .l^ItlStT"
I. but d'e.up«oh.r le de.«„deur dexorcer «,a^„«our. c,n?« l"

'
'""

AttoDdttji. fe dit d^feodeur a .^pcndu .p^Ule«eat en droit 4 prtie d.la r^Dse spAiiale do demandeor

;

™* •*"** "!

" A"*"**" qoo par jiigoment rendu sur U dlte d^fenie en droit icolle a 4t4nntajie, et qa'en ee 11 y a bien jug<

;

*"

« droit da demandeur 4 reteeptiou da dtffeodeur et la rtpon.!! droiTdad^rendear 4 partie de h rtpona^ap^We d. deaundeur «,leotX«2^ .„ «/tempi qoe le m^rite de 1. eaaae; ^ **" •" "*"'•

dsl^"*"'!ll**""i!' •

•!"«""•"' "*•*"•" -»toe.u»ele30dem.iderDier le.j.t«. deux r<pon«»fea droit ontM ronrojie. •oa.o.e a.al fondSi rJxZ'tion
4ad<feadeurn»lotenaeetr.eUonrenToy<e,tt.nt41ai

'*^«<»pt«on

II

Attendu qa'il y . errour daoa oette p,^^e da dit ju^oieat

;

" Oooaidtfrant qoe tel|« d(fDOneMtion ne tumt &»»> r.:*^

piillmloaire. .t que le ^i^nd^TZl ^\TJt>Itl^^^ "?*"?

Oapeli

I*«i>fta*.

'S

,:.A-
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" CoDsid^rant que d'npri^a In pratique was I'anoien droit, le demandeur, snf

OBtte d^noDciatioD, devikit assigner la pcrsonne iodiqu^e, et que le looataire

ou femiier ne pouvait deniandur sa' mise bors.de cause que lorsque la per-

80Dne indiquie avail ^t^ wise en cause; et que I'^oonomie de la loi ex^e

qu'iiDe semblable interpr^tattoo iy>it donnde 4 uotre loi en au|aDt que si la

pcrsoDDe indiqu^e contestait sa quality de looateur,' le d^fendcur nfw^ oppeld

A justifier de la v^ritd de sa d^iionciation dans la cause ni^me, ettque si on

le mettait bore de cause avant d'avoir mis en cause la personne iodiqu4e, il

faudruit de nouveau reniettre cc looataire en cause pour le faire justifier de la.

T^rit^ de sa d^nonciation ; '
. .

" ' j- ,

*

" CoDsid^rant que dans la pr^sentc cause led^fcndeur a commence par^laider

au fond de Taction par une defense en. droit, et a plnidd en second lieu par

une exception pdrcmptoire dans laquelle il dcmande le rctfroi de Taction

;

" Conbidi^rant que^ la^r^piOnse en droit pi^duite en cette cause par le de^

mandeur e<it bien fondle, qu'icelle r^ponse aurait d& etre' maintenue et

I'exoeption risnvoy^

;

"' Consid^rant que Ids parties ont consenti 4 ce que Tadjudieation 'sor telle

rdponsc eu droit futlaite en te^me temps que Ta^judication sur ^ nitrite;

" Consid^raut que par. sWr^ponsc sp^ciale faite a Tcxccption prodnite par le

d^fbndeur, le demandeur a1i^ contestation avec ce dernier sur le point'de savoir

iji le dit d^fcndcur dtait rdellcmenflocataire ou non ; i..

<
" Consid^rant qu'il est dtabli par ia prcuye, ainsi que Ta maintenu le jugc-

ment de premiere in^tance, que Jo d^fendeur n'^tuit que looataire, et Co & la con-

naissance du demandeur, et que sur oe point lo demandeur n'a pas r^ussi dans

sa pretentions
^.^

*
, \

" Considefant que les parties soot ^galement coupables dans les irrdgularit^s qui

80 renoontrent dans la procedure en cctte cause, etque cette cour, pour r^ndre jus-

tice aux parties et ^viter de? pirocddes subsidiaires, peut consid^rer la dite excep-

tion comme une d^nonciation faite par le ddfcndcur do ea quality dc looataire

;

" E^forme, en cons^^fuence:, le dit jagcment rendu"le*30 mai' dernier par la

dite Cour de premiere instince; id^lareque le dit demandcuK n'a pas prouvd

sa r^ponse sp^iale 4 Texception ijlu d^fendcur, It donne acte au dit d^f^ndeur

desa d^Qonciiition qu'il n'cst que 'fboutairc, et que le nomm^ Ft^d^rio LefebTre

est le looataire de laditeterre;

" Maintient 1» rd^nse en droit du demandeur a Texception du d^fendeur,

et d^boutelcclle exception en autunt qu'elle d«iiando le i^nVoi de Taction, n'jA

laissant que la partie qui contiebt la declaration de la part'^u d^fendeur, qu'iL^

n'est que locataire, et a accord^, au demandeur un ddai d'un mois pour mettre

en cause le nomm^ Fr4d^ric Lefebvre, lequel d^lai poujpra 4tre prolongil. si i\

besoin est, aprds lequel temps le d^feiideur pourra demander sa mise horlsje
'

causf ; avec d^pens de cette Cour de H^visjon contre le d^fendeur, cha^e
pdrtie paya.nt ses frais en cour de premiere in&tapce sur la contestation li^e

entre le demandear etle d^feadeur.'' . <^^ 4 Judgment reformed.

G^efy^wncfeCbv, foftheplliintifE. '
• ;

,
,

J. S. Messier and Bitque & Co., f<n the deftndaQt. ^

(J.K.) ' .- ;

'
' ' -^Ju:,--

\£-
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MONTREAL, 10th OOTOBBB, 1883.

'
,

Coram LORANOIB, J

No. 1818. '•

The Heritable Securities a%d Mortgage InveHtmAt Asaociation vb.
'

JifcKinnon, d> McKinnon, Opfoatxtit

9MLt> :-l. Th,! w, opportUon to a, aheriS'i sale of immoTablM, laoiMkpiuitM fel K Jodm'i
order, filed wttUn.the Mt««n d.,. prectdtag the diy lUed fof .D«h .ill«;i« *i,;Xtof legallj (topping the i^le. * 'I

»
— •» «~«

*"ftS?*
""* •"•«•"»•'• o"""' oppoeiUon flted in thi* Miu«iter« not fr^rolons on their

' -.,
• '4'r ij'^"

•

PiB Cdbiam :—'Motion du demandeur quei'oppoBi'tiii)n en eette cause soft
renvoj^e: "'

'

,

1

''
' " *"

lo. Parce qu'ello a ^t^ produite daus les 15 joure qui' ont'pi^b«d< oflui fix«
pour la vente, contrairemcnt 4 I'art. 652 du C. p. C. 1

2o. Parce que les allegu^s de I'oppqgition sont friyoles i leur face. ' "' -

Snrle premier point: I'article 652 est dans les termis suivants : " Toute
^' opposition & la saisio ou h la vente des immeubles ou renies, doit etre projJuite
" au plus tard le quinzidme jour avant oelui fix6 pour la v^nte."
Dans Tespdce, elle i^6t6 produite au bureau du protono^aire le 4 septembre,

et la vente ^tait fiz^ |Our le 19. Un ordre de sursis avait 4t6 sign« par le
protonotairc

;
qUelques ^ours aprds I'oppoeant s'^tant aperdu que oet ordre^tait

irr^guiier, il s'est adress^ A I'utf des juges de la Cour slp^rienre pour faire
rectifier la prooedure, et a obtenii «n second ordre de sursis sign^ par lo juge.
Cet ordre a et^ sigoifi^ le 11 septembro A I'oflBcier du shdrif aveo I'opposition,
et la veateji.^^4uspendne.- - -

\

Le demandeur pretend qu'U n'<5tait paa au pouvoir du jjuge de donner cet
ordre et cons^uemment qu'il est ill^al ; il invoque ce qu'il dit 6tre la pratique
geo^ralement suWe^jusqu'A ce jour, et deux pr^idents, i'uri de la Cour Sup^
rieure et I'autre de la Cour d'Appel que I'on tronve au prcniier Vol. dcs d^oi-
aions des tribunaux, p. 164 et au 12e Vol. des mgmes rapriorts p'. 106. Ce
Mx^ les caut^s Lesj.#runce & Lesp^runcc, et Joseph & Donnelly. Ces deux
causes ont «t6 jug^es ant^rieuremeut au Code de Procedure et sous I'op^ration

-

d« la section 16 du ch. 86 des Statuts Refondun du Bas-Canadl, dont les dispo-
sitions diftftrent de oelles du Code de Procedure Civile.

1

'

La section 1ft est imperative et seuible en effet denier au juke lo droit d'in-
tervenflon, Ic^^e liopposant seC trouve en dehors des dtfiais; il he lui ^te plu?

V^'^ ^8*)iirce de oonvertfp sa demande en une opposition snr l^denieis. C'est
cA que U Cour d'Appel a recotinu dans la cause Joseph & DonneUy. Toutefois
il fk^t dire que ce jugement n'a pas r^ltf la jurispudenoe m6t^ aons Top^- i^
tion dra Statuts Refondus du ^as Canada ; car on trouve k la pagb-129 do Tme.
Volume du Jurist, tn re The Trust and liOan viUj^ulien, q^'ane oppoei-

^ion afio d^uler A la vente d'un ioMnenbltt, produite entre tea mains da
^h^rif, dans les 15 jours qui pr^cddent h vente, no

j
w."t r' ^^T"

^f
^^-ff- FT

l5 »- Die, Vot. 27

1
'I

6f

I'^ii
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iWtVe.'tnd »"« "otw^'. et I'Honora^Io JugeWky Vexprimait ainsK : - u ne ragii pM
" •*« ^^'<'«' s""" '« moyens d'oppoiitioa invoqu4« par I'opposant ; la oour ne

Mortgage
Inyestment
Auoelatlon

*•. *

. MoKinnon *
MoKlnnon.

'

" II ie tf^agit pas

;^^i^''^it

" pouvant pbnonw sur le merite de I'opposition qu'aprts oontestation. Sup.
" posons dono que lea moyens d'oppositiou aoat bien fond^s, le juge qui I'a
" iccord^ en Chambre dans lea quinae joun qui ont pnSo^d« oelui 6x6 pour la

^ vent«, avait-il pouvoir de le faire ? Je n'h^site pas & me d^ider dans raffir-
"paative; la pratique de ee Distriot a toujours en effet reoonnu au juge un
" pouvoir disor^tionnaire dans oe oas, et oe serait oommettre souvent une grando

*

," injustice auz parUes, et leur refuser le moyen de faire valeir l^ftrs droits." ^
^^ Cette cause a ^t/port^ en appel, maU on ne pwalt pas avoir donotf suite A

'

.
^ Mon experience au barreau; me^rte k croire que l<» remarquta du savalit—. J^ en oe qui conoerne la pratique du I»striot de Montreal, sont exaotes. 11 ir^

toujoursM de pratique que Ivpartie en retard «t qui avait int^rfit 4 arr^tor la
ente, put obtenir un ordre du juge 4 oet effet ; et I'on n'a junau que je sache,
niifi au juge le pouvoir disortftionnaite d'acoorder oet ordre.

,
Mais depuis le Code^de Procedure Civile, le poipt me parait t6gU; I'article

'^

651 contient unelhposition g^n^rale que I'oo ne ttouve pas dans les S. H. B.^t qui rebonnair ce pouvoir du juge; il y bst d^lar^ que^e shtfrif devra sur^

m^'& la yente sur I'ordre in juge, ou sur op^itioiT accompagn^ d'iin
affidavit. L'article fluivant d<Solare, il est Tfai, que toute opposition doit etre
prodmte au plus tard le quinsieme jour avant la vente

;jnaia il n'en reste pas
^

moins certain, que l'article 661 r^connalt*tt/juge, sans condition, le droit d'or'-
donner la suspension

; et il n'y a en o^a nen qui r^pugne 4 la saine pratique
et a la ,w<tice. C'est plutfit le contraire qqelfop demit dire. S'il importe que,
les d^lais sur I'ex^cution soient' rigoureusem^nt observes afin quo le demandeur
nesoitpas inutilement retards dans le recouvrcment de son jugement, d'un
autre c6t6, il importe ^galement que les tiers dont les droits sont mis en p^rH
par la saisie, ne soient pas sans raisoiii grave empSch&i les faire valoir sous le fti-

'

texte qu'il s'est pr^sent^^ trop tard j et c'est au juge qu'il appartient de faire
fl^hir la rigueur de la loi, suivant les circonstanoes. JKen he s 'oppose A ce
qu'U exeroe dans oe oas comme dans tous les autres cas de d^lais, la discretion
que la loi lui accorde.

Je sois d'opinion que I'ordre du juge dans la presente cause, est conforme k
la loi, et k la pratique suivie dans ce District, et il da||fit^ maiutenu.
La demandcresse a pritenduque I'opposition 6tait Wvole Asa face, et elle en ^

demande le rejet par sa motion. Aprds examen de I'opposition, je dois recon-
naitre que I'opposant souldveune question qm ne laisse pas d'etre susceptible
de ducussion, et sans exprimer ancune opinion pour le moment sur le point en
lUige, je orois que les parties doivent 6tre renvo;^ees au merite.
La motion du demandeur est en oonsdquenoeranvoyee avec d^pens.

J. L. Morri$y for plaintiff.

DavitUon, Crou dt Crou, for defendant.

(8. B.)

Motioi^ rejected.
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COURT OP QUEEN'S ^EN(M, 1883.
'

.

MONTREAL, 3UT OCTOBBR,' 1883. y-" v
<:fe«.« Hon. SI.A. A. I)oBioN.ClK J.. Monk. J, R.„s^^, j.; f,^^^ j

,,. ,:^; . i. - 'No. <92. V'',. /

^
LAMAROHK,

the ground tbat the de«d on which It U bu^ -« ?, ?J^.^"**' *" oPPotlUon. on
when the debtor wW notoST'nloS«H»!Ti" '''"'* °' '''•^»"« •»<>

InoperkHTe. null .nd vow!.SSiS; '- '^^ *?J^- _»^» '«»« «?«» be decided

rtSiLZ.
";,"PP^^

J?*" '^ judgment. Of the Superior Ooort .t Montreite

Montreal, by L«on Lamarohe ogainat the respond^^t,- in/his quality of curator

^^hejeasoo, a^ign^
"
ia B„j,pprt of the ..position were to th,Slowing

'

Imt Vy notarialobligtion, e^uted by Pangman in fovor of appellrt^L^ the

r«rt« «>«,h.«A«, representing tiie cen, e* j;*,^^ of aaid seigniory.
'
*

Ihat said deed was registered on the 14th of January 1879 and «h»f «{^{fi

•JtZS^l'Sl'"^*^*"*^ PO'«onof either iiiU^rest or c.pitdhal^^^^^^^^

Z^l^^'^y^ "^^^ *''" he shauld be declared to have and posZ
a nZ^

and enjoyment <^fs.id seignioiy, and to be the «rie ^roprie^Z

9thTr '^"ta;"*'"•
"^ *" •"•^^ *« -o'« riS»>» to "o^ive them"uSa the

I^^Mf ^.nua.y^l894, or until perfect payment of Said sum of $6000 and of he

M?Sd. . l"'^

to^jccmjhereon. aaA th.t ^ JQt/'LSo»t
«riintU perfect payment ofsaid debt in capitU .nd interest.

^' *

.

$i»

i'

ii?^^^
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iMMTche, The respondent contested the opposition on tKe ground that «t tl>e date of

fimi« es quai. kiid deed of obligation and tranaror, Panguian war*notoriouHly inaolrentr to the

. •. kuowledge of appellant, and that said deed .was executed for the mere purpose

of Kccuriiig to the appellant the payment of a debt then unsecured and long

previoutily overdue and unpaid, and of giving to appellant an undue preference

* '^ over the other creditors of Pangiuan, and that said deed wiiH executed in fragd

of thcp;eneral mass of Pun^nian's urcditorx.
,,

I'hat Panguian's affiiirs' ooti'Jouod to grow worse after the exeouti(^ of said

deed, and that when Piftipnian died ( 1 1th November, 1880) he was'w noto-

riously and hopelessly insolvent, nnd i^ utterly unable to pny the large sums of

money he then owed, that his heirs iind legal reprei^entutivcs were under the

necessity, shortly after liis de:ith, o^ renouncing t^ his estato find succcsHion.

That at the dates when appellant atjdgex he m'ade sigiiifioiition of said deed of

yy transfer, under the provisions of the 38 Vib. ch. 26, and cnusod such mguifioa-

tion to be registered, the estate afttl succession of Pungman wove to appellant's

-

;

kuowluJ<;e notoriously and hopelessly insolvonf, andt thut nppellunt's attempt so

"/{-<: to signify said dodJ and to register its alleged significut,ion was utiulo foi' the

i V .
vxte purpose of gaining if possible an undue preference over the othcf creditors

of said estate -and succession, and in fraud oLthe general ma>s of such creditors

. ^ represented by said respondeat in his quality. '^ M
That said estate and sflocession bad ever since continued to be and still ^as

Insolvent. And that by reason of the said several premises and by law the

Mid deed was ,inoperative, null and void, and ought ^o to be declared by the

Court, and be rescinded and set aside, t "<> M:,

The appellant answered the c6ntest(Vtion, to the effect iiiot Patgman was npl

insolveieit, as therein al!fgied,,t9 his lupwl^ge. ,*-'

^^ ,
That, on the contrary^ ho always Tklievc^ Pungman to be perfectly solvent^

'^l ^ and that Paugman was always considered a ri6h man and perfectly solvent.

,^ That, moreover, the publi<lt'alw(ays- considered Pangman's succession to be per-

fectly solvent up to the time that it wai^ given up and abandoned by his heirs.

,'^\
[^ The following was the judgment in Appeal:—" La Cour * * * consid^rant

que I'intim^ commo curatetiS^d, la succession vacante de feu John Henry Pang-

; \
man n'avait aucune quality pour demander la r^siliation de la cession que' ledii

^
V ^1 John Henry Pangman a foite & l*:ippelant le neuvidn^e jOur de Janvier, 1879,.

4 - pour avoir ^t^ faite en fraude des droits de la masse des cr^anciers du dit John
\ ' Henry Pangm&n, et que eette action n'appartient qu'auz cf^anciers da dit

,>' Pangman. ....
^

- ^

"!Et coiisid^rant qu'il y'a erreur dans le jugement rendu par la Course
y' > premiere instance cetrcnteunidme jour de Janvier, 1882.

'"^ \
'

" " Cette Cour casse et annule le dit jyiigement, et proJi^dant 4 rendre le juge-
'\ ment qu'aurait du rendre la. ditepour Superieure, renvoie 1'action de I'Jntimd

aveo d^uis tantoe^c encourus eo Cour do premiere instance que sur I'oppel."^

*• 1 ^
' ,

' '

•

"*
\ Judgment of S. p. revOTsed.

Archan^iauHt 4i^Ari^amiMu\t^ for appellant.

<--itetoig"^ i^crtyng, for rcBpondcnt. '

"'^
,.,.^

"
'..

'::".. •,-;:: .\'-^ -v ; '^;'LB.)\..

f Th«ft issOiiM'efmjMii in the wording of this judgment as the previous s.ta,temeiitj^

, the pleadings ifoW^OT^Tia'sNoTa.) . _. • , .j'r»

. Jt« > ,
, - -, . . .

/-

fr~.-..
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COUBT OF <JIJE^5S fij^CH. 1883.

^'^ Bow. 0.f,^^,^„^„^ , ,^^^ ^_^ ^
No. 49t.

WILLUM P, MUNN IT «..

js;

4*0

(P^»infifi in Court below),

LEWIS BBROBR * SQNS (Liin«D), -V
^.-^

(I>f«nd<iHf^At Court below), K
'

tof. being p«Hinoed no d-Utag^a^ llS L ^'''**'"'«'»*»"""*°» "> writ-

t^ilJj^^h m^ir^ife*
<»He Superior Court,^^,., ^,,

John Mann and Company St I!!T^ i r**"
*''* wn.e a„d\fina of

of Mo,t,«.l, Me8»r« Lord & ManTBoW totJ^> ^' "*f"' '" ^''^ "'^^

barrels Mann'8ste«n,.r,finedpar^WtoJri.^ ^""^ ^^"^ *« «»«
lew 3 p.r cent., wi.h the p^o^l^ ifr ^ rA^^
to »hip lOO.to 200 barrersxadjiriratto b1 V^^^ '^
the option of taking the ,^ tLaT IT' *''« ^*^^«'«i«*^ »<> have^

until the iBt ofAugLL^M^nl^hM^^^ oil^was opt to h|n,de
-«ve and except Inj ^ ct^Xr^at^ ''"'r

^''^ I'^'^^-S-"*,* '

• taking any portion of i^Zk^ZSf^t'"^ ''' ^^^^ '

•houia be delivered to the defendln^^ a
" ^^^^^ "^^ ^"^^ "»• '

livery. The .ppel anL aSi^"2t ""'T*
'''^^'' ^'^ -^r ««ch de- .

"hipped, on or aSatimjtrlsftoUVT'l^^^ *•*"» **•'' ««»««» %
that7eB.n.earriv;dVnMo^!l '

"^""*=*''f«*~^^^
to r^^^iT^t:"^^^^

:—^ TTOTuo-uui, reqaiTBitTo be re^raiHTml Tk.i .u-l^i.. «. *'— •—-Mian mwy, WOBig nOt~
rBgOlYfi it fn Kn

~
J— '

----t.. .i«mh
. ^»j^ijbu .^uu.

y

9n

k.

/ /
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, wiiuun-p. Win. Johnson, ordered Lord k M)^onlb,BeH the said oil nt thB,rate!of 60 oont>

•ad " pcrgi|jlon,nndthatLordJ^Munn,i«tingon thlf^idin»tractiM|^di3, onoraboqfr

ft'sMitT' the llth July following, Mil 5 >amppb l^^reof at the rate of^OoenU pntr wine

gblloii, equivalent to 72 oqnllj^impeHltig^lon. That th|)ro8ponc||it8, then, by their

'iiid nianiiger, instrakte!^ l|ord & }ia^ to advanoe |^ 8eriii|| price of the o

;.to 62) cents per yime gaHlpn, a^ ^|t(inrardB iwtritoted Iiol|& ^*'°° j|p^

m.^ ?\iell ooy more of thi loilftV^qny priei«^but to soid intcpdiijig nurohusers ta

-Kspondents, and tha^ af^ert^ards Lord^ MuntK on several oooni

ing purchasers to nx loni

the said oil, and npp^llani

jiaid refusal of the n

iind a]w>sof|3094.'

tract between appellilQi

Thh Bam was claimed

V To thi^ ootion ftijb, respQiii

iliants the oil reHkrad li^|

them conoeratrt|[^he-^<|l^l

nts,as allegedJ^^iri
ox0ol the ai^iiai

joiyoa eie«'(^ti'

IB mkf. dejblaj

ira|[«l)eyer li'titthi

enter mlugy In^H ebptraoi

lent If

edtdiThai jii^rwartli the rosp'tntllen

red th| f^fiie to respondeotfl^'^^tlit dpon

at the, current

weelt the

'

t price,

Cp ofcon-

xt'$6 said sal?.
f%.

.on

»io0^.the.iii

i^i^lthedismiMal'of

1!be case wai^^.ini

'from the

q^otiftion

tractbd witb the-

^her denl6^' all the

fartiicr^ fllilo denying ihat

.

ibd<ibt8 with thft appellants, as

(•Jkicfa&eMuZon^ alleged, that

;bx thelii, >«i!^ hofd bo atittiority flrom

their b^alf. > ^belf iheitefore prayed

MMwfiatVaivm iH vri

'%,

'J .

(,'t:

:_.max:

l^^ngtil^aad final; Jbmii^iii^'^^ "<>

^ki«&ne«(/the appe^nta fn4rtWd;,j^

by l^rbal cvidenc0 th(ii»'w^of the a^ ^r. partial 'aiceilpimse, and the

•i^ wiefoise of acts M,owBerel>ii»liy the respdn^nts overfihe oil^ao Mild, ^hieyalso *

"''
'

itli?avoire4 to brfl^yerbafjj; the ppntrae<by witn«(*«i, but |he learned' Ju^ge

(. vrlt(l'presideJ^8^tii^pini(^^^^ adts could npi ^ pro)red, Bvre; and except i

hi writing, ana^e ^ip«sli«|nt»^^^ precluded*from mffking'^.any 'ffpof either of

^eAwptr!aot/6f theaCee|tafifceortb«i^M
'

llom thesef rnlipgs th«^ i|^inbt'moT(^ for leave to appeal, Uut tW appfieatioo

ilras IrejeotedJ the unan}b<Ma9^3udgment of the Court of Appeal being renderedW
fallow:— ^7 :-! 'U''. «.;i ^'^ :•;;,'

. ,. y

itlitSATJ J. The ail^ is brought byWin. BiAton Mann and RobdH St«wdH

.Muij^, doing business in^ewfoundland under the name And style ofJj^aMunn ^
Co. The djfcolaratlon sets forth the transaction as being. oaMol^oiiti by Lord {-,

<s, & M^mt', ils'agentfrof Johrf rfunn & Co., ^i* *e defendaat^ct^g by their

agentj ,Wm^ Johnson ; t^at JohqspiDi knew that Ijordj<||LaBn & 0o. were acting as

'^agents ofJohn Mann & tlo.i and that JqhD»on,paiJH^ ^be gOQ^* in question,

'barrels ofsteamed oil. 'The declaration seta fortlripMPer, that Johnaoa wrote

4^ Lord,/Mnnn & Co. withdrawing hiaoger. aathoalpbitbad ngt beyyceepted i

then JohnsonTftathorises '^that Wd, Munn & tJo. demarre^ this,- and thai

:^Nv N^Lord, Munn & Co. to 8eU'tI«i..oil (Pinccoant ofdofei

M
,1' r L

' 7^ I

t-
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ftSomJ*

Mm deoj in th« moit ample manner that they ever parobased S^^^!&A —-j negotiation with plaintiflb «onooraing the oil, or. •»*

;
*ith pUintilTa, « alleged in phiatirs deolaration. By

^^'^^^

^
apeeially deny that Johnton waa ever anthoriaed by

^tj^orlty to enter into tl\e alleged contract on their

\4iuaai^ the partiea went to proof, and plaintiffs pro-

. ,^ i'nwofi'O'd, Munn ACo., aaawitneas. Without objeo-

. "%"* pi^M that .Jit^9oa' waa the agent of the defbndanta. He was then
,Bi|ed io stat^ " wh«t dwiftod 01^ the oooasion of the vi<*it ofMr. Johnson to your

^IW*'*'jf^<#|*#»).' the'26th of May, 1878 ?" Witness then related
|lttfi projMwi^'J^^phtlsOn, that Lord, Miin|j^& Co. telegraphed to plaintiffs

-^^ll^^K^W^ ""^ thatJLord, Munn &Co. then offered the oil as stated.
?-*^H«|«r!ippj^^ interposed ail objection "to the witness proceeding

fiWitss?!*' J'*''*'
"*^*"''*^*"^' *'*"'' oepnnc^ between him and Mr. Johnson

\^'ip this ocoasRja, inafimuch as it is an attempt to prove by mere verbal oonver-
«^ flatioo 9 aontract for the sale of goods exceeding in value the sum of $50, with-

«ut having first pro<lofd any memorandum in writing, or made any proofwithin
the requirements ofarticle 1235 C. C." This objection was maintained, andtho,

|,
ruling' wns excepted to.

i^n behalf of plaintiffij, witness was then aski^d: "Had you in store on i

^«eount of Lewis Bergcr & Sons a quantity of seal oil during the course of the
^mmor of 1880?" Objection was taken to this on similar grounds, and parti-

n|lariy that there was no evidence that the defendants ever bad delivery of any
|lr^ or portion thereof, or that the Said goods bad ever passed out of the pos-

gsslon of Lord^ -Munn & Co., I suppose as agents of plaintiffs. This objection
. *

I
i^juaintained. >

'

!^ iF^itnesH-waa then asked :
" Did you, or did the plaintiffs in this case, deliver

^ liny oil thatyou had in your fjoasession for themselves ; did they employ you to act as
agentTor them to sell it?" The defendants made a very lengthy objection to this

-^Hcstion. They contended ij was irrelevant, unless it wasintended to get witness

^
I -tow that his firm hold the oil for defendants. Olffeer p'^tions, nil seeking to

i
j^ioit from witness answers to show that he had received verbal instructions to deal

iS-''
'*** ***'" ^^ '' *''™ the property of defendants stored with Lord, Munn &

' 9^i'
'*'® P"*' ^°* *'*°y were aU objected' to, and the objections maintained by the

v
,

Court, unless some writing could be produced. The witness said there was no
auch writing. The plaintiffij then asked flie following question :

," Did thd
defendants, by their ngentv Mr. Johnson, exeroise any aet <J||r|0^hipL o^er

Mid oil soMq store during the uionthsjj||t^jSftfAuguRjd^S^
'

I year ISS'O, and, ifso, state what thesai^ota ofow,nershij\|fere^i9^ction
Iken to^s question, and the Gaustmstructed the witness mat "'if there is

luting to establish the said acts of^nership he nAy inswer." ffhp witna*
" there w^o exercise of acts of ownership in writibg." The Court ther

nn maifttainea the obj^cttoo. * •• ': 4»

The rilling of the Court then amounts to this : that, without a-memora^^y|llm4^i
"•^ng being produced, no dealing" with the goodi hy mere words '<&uld b*

V'**,

7:

-i...
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302 COURT OP QUEEN'S BENCll, 188'3.

muiain P.
Hun •*•!..

and
Xmiflm B«rger

A8«iia.

Frooi thoM dcoi*ioD«\j>Uintift Nek to .pp«al, .nd, m IIm poitit bta beea fiilly

m-Kucl, it b«ODUi<» th« AMij of th« Court to d«.l with th« Kill iii«ri^ ofth* u>plio«-
tion. The groandt urgfd bj pUintiflii were : Pintly, th»t it «•• not nemsmrj
under Art. 1238 0. C, t^ prove the memorudmn in the first pl«oe. Secondly,
that proof (y* «n aooeptanoe without t delivery luffioed to titke the oue out of
the rule of our ertiole, and thot aodeptaitee oould be proved by parol.

"

The first of these- obj(«:tiort>appeare to ^e only'to rais^ a question of oHer of
proceedings. It would probably be mnip«tent for a judge to admit parol evi-
dcnoe before ihp productioirofjthe memoranduni to writing, if it wer« understood
thai thememorandum Misted, and would be .produced • but when it is notoon-
tended that Iny aueh memorandum exisu it would bo absurd to admit evidtnee
which ooulJ not possibly awiotalnthis action. The form of tK« declaration leavaa
no.doubt as to the po..ition of the' phintifls in the present else. It is obviou
that the person who drew the deciyation was perfectly aware of the difloulty'
before him, and that he purposely sk up the deaUog with tfai gooiia In orir ,

to get round it by proving a verbal deDling with the goods, if it niay^U^t»^
' described. When the Art. (1236) saye no action shall be maintained without »
wVmngJt^early means that where there is no writing no such ev;deooe shall be
rej^vcd. Else we should have evidence adduced in supp<^rt of that whioh oaniiot

"Ue maintained". 1 am therefore of opinion that the first reason is unfounded.
The nrguraent in support of the second reason was this^ our Code, diflertog

froip thfe Statute of Frauds, enacts that acceptance or deliver) takes the case out
or the rule, that acceptance may be verbal, and may be without delivery, and,
oonsequeurty, itcnn be proved by^parol just as delivery may be proved by parol!
If we were,to give the Article thia.i«terpretation the whole rule would disappear]
-and proof by parol of a ratification would bind the buyer, although he would
not be bound by a similar proof of the contrnet. It must bo dear that the only
tiTie interpretation of acceptance is to consider it as an acceptance in writing, or
«eceptai)oe/accompanicd by some act, ngt mere words^ or that acceptance is the.
synonym of delivery. Our attention has been direo4d to some authotiti«;, but
I do not think they tend tomainUio ftie pretensioiis of the plaintiffs. Theaco6p-

'

tonoe in England, where, under the Statute of F/«ud<., there liiust be aecepUnoe
and receipt—and not, ns.witfi us, or-the acceptance must be an actual aecep.
tance the intention of which is to be gathered frbin the outward acU of the buier.
(Agnew, p. 19H) No case bus been brought ui/d^r our notice whem mere words
spoken" made an acceptance. The case of Bamt^s i^. Jcvons(? C. &P.288) se«mt
to be the nearest to this; but even in that caJi there was a taking of a penoi^'
to see the engine Iwsides the words, and the question was left to the jury
whether the defendant had treated the enginejas his. In summing up Baron
Aldcrson specially notices the taking the pcrsonlto see the engine.
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'->, ^^, Q'C, tot ik« •pftttoiB :—
. /

r.'^Il*'**^''^
r*pt«W1y coDUDd tUt ond./ft,6 Uw of th« Proilnoe of

Jwbtt, m^mhl» to • •ODln«» of thi. kinj, p»nrt, *,id,ft,c«of acwpt.noc or of
deliwy .yiegal, .H^li. prd«r to proT* thttth, .ooepUno«,otti«llT«rT ir»n„rd«
10 oon^KHj^MM of . p.pore coatraot it i. n«o«.arj in thoHrtt i;i«t»n06 u, prove
lb* uuton^ of th« contract, Hod tlicn to show that the .cOq>U>c« ot delifery it
aiade in oq^rdanoe with iu termi. V V . -

In thUioatance H.««ppelUnUwaredepri,edof the^ri^ht to^laWiahbt »an>fa
•t.d«noe either aoeeptanoe or deliforj, or the exi^t^inoe ofthe oontraet.

io«
•*««•• of the Code having reference to and otfhtroUiHglhia eaae ia artiol«

1236, and i* in the following tenna: "In oowmowJi^f matter, in which thb aam
,

of money or value in question, exoeeds fifty dollar., no action or ezoaptitfn can
be niuint^med against any party or Li. repre«.ntative., <inle« there i. a wnV

, ^ iog .4^«ed by the Isomer, in the following ca«e. : 4o, Q,.„ «„.

.

,
^^

con,mct/or tU»nUo/ good,, unleu the iuj,,r hai accepted 0r nJctd part
o/t/u good,,or givtA tonuthing in tarnut to bind the bargaU ; the fo^
%ng ruU applu,, although tt* good, be intended to be deHvered at ,ome/Zre

/ time, or be not at the time of the contract r,adjf/or delioa-g. "

Tho appellant, renpectfully contend tliat the provialooaof this article mcrel*
regulate the eufficielicy of-th^^^raaLiJh^i it is not in the naturfe, of a provi.ioa

, requiring ^^commncern*/t de preuve ^icrit. In aU tho« ca^s where aalea

^ ^
of good, are in^u^ioo, if at the conclusion of the action there is no metuor.n-
dam in wr,ti^„ required, a^d if no proofhas been made of the oontraet, and
that ihey^r ha.1 accepted or received part of tU goods, or giv^mething in

'

^

wa«t^ |»ind the birgain, the, uppollanla- action .oannot be taaintained btat it '.

never wb. tho inter^tion of Mm» law to provide that nothing Wt written ev'idence
,

.-emanatiJVg from^he parties sought to be oharged sh«ald be neceMary-in orderW
^prowtyacceptati^e, or receipt, or earnest. If » party has received or aooo'pW.
or has pu^.^r«q«t, it is poe^ble t«, prove tbeae f»tU by p.rol testimony, and in

J^r to sfeow tlwVthe particula.; adoopt.noe or part r^^eipt,' or a payu,J„t of
.^•yi^t jpw made upon a oeruin contract, it iriiecoi.«ry to prove by par,.l evi-'
.dence,vif there bo no writing ia existence, that such contract referred to existed.
Uo tl^ Kai«e principle where apersob .ells toapothergoojs to the amount of«100

,ttnd delivers them, it might be in:»intaioeJ,.tlyit «ttoh delivery eould not be proved'
save and ex6ept by written, evidence, and thit.it w,oul<i be impossible to provi
the contract in ,utjh a case, unleai written 'evidenpe warfttade beforehand, cither
bf It or ofthedel.voiy, which was a principle wholl^iltenable.

,

The ijppellauts, U.orefore, maintam that they ilfew fully justified in wi.doavor-
ipk by parole evidence to prove the contract and the acts of ownershfpa.iiount-
luji to an.aoo«ptanoe of the go.„ls by reipondout«: In support of these pretcn-
sioVtho appolhuus refer to 2-TaxIof. on Evidence §' 953, 50 and 61 ; Powell on

'

^Henfte,p.38Gj Brown on S^u.%ofPrauds^§387i A^inew on Statute of
Pfiads, pp. 98-2^[ll „ . S"^ ^j^ . _

^
The question before this honorable Court isfamly confined to the discussion of

I 'f!"P'!°'^."^'^^'^fr''*°''/'^° Court below, as to the reception of thecviJence
itCB^ad bjr 1I.U uppellap». And tiiB rospg^dcu ts respectfully

^
^ntoig that that

Muntr«iaL.
•ad

Uvia B«_
' « Hoaa.

^

m

f*
'»

ik-

.^....
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"^^
^W'^

WIIIUip p.
Mnnn at •!.,

•ad
LawU B«r|«r

dcebioo woa corrcot and ibould^lM taittalnAtl. l.,Btonuii«i %y th« m5ih •rtiet*

of the Civil Code, it.iA in sffeot proviilud that noaotiou osabd mftiaUioad apon
any oontVaot for tlifl«a1o of goods unlmis then is • writing signed by lb« bayer, or
udIms tl)« buyer hut nooopted or reoeived part of thjB K<x>||^|MHtt[|MM^i>fg in ,

flnrnost to bind tlie'barguin. 2. Qixsause no "''('"ilJMHBJHSPR by tbt
rewjwndenis or by anyone on their baiiair Mtablithipll^jplPUm^ an'^ ooo*

tract or sale between the partie*. 3: Btteau^ thejW*J^ no aeo«pUno%or reoep* .

tion by the roMpgndonta of the goods alleged to haff'Wen sold to them. 4. Booaos**

nothing was given by Ihe respondents aaearifest to bind the bargain, 5. Booausa

it i^ not oouip^^nt by law for tho reHpondeeta tb^prow a oontract of sale by vorbnl

tC8t|imony, except only in oases in whioh it it {Mrmitted by the above-oil

of the Code. 6. Beoause, by the terms oftbdoorrcspodduiioe between tbeSp^ilants

and Messrs. Jliord & Muun, and the aooTprsutiouH botvroon William Johnsoa

•'%

V'

ocas^, it appearaatbat wfien Mesara.

« luemorandunrof sale stutod in their

the parties w'orr not anreed upon

the oDoount of the c< mversation

^mmunioatron from th< •ppellants

ditional condition, allegcu to biiv»

»

BDd'Mr. I^rd» irhioh had been prove'

Lord & Munn transmitted torcsj

dcolaration, dutod the 29th day

the terms of the sale, inasmuch

given by Mr. Jamea Lord, he was

as to thoir refusal or acoeptanoq.,o]

been proposed by Mr. Johnson. 7» Because it ofipenrod, by the evidenc^of reoOrd

that Messrs. £ord Sc Mann and JKf. Johnson ba^ot agreed upon the oonditions

of tho proposed sale on the 28th' dftyof Mm 1880, when Johnson n ofl^d

JmiA fk Munn of the withdrawal' of tli» rlspondents from tho negotia-

tion.
• * •

The respondents also submit that the appoHi^s have not placed themselves

otherwise in a position to stiktmn WBtr.appeal. Tl|^ hn^e neither alleged not

attempted to prove thut any damsYgos ..resulted tt) tlil^from the refusal of the

respondcnts^to receive tlie oil. 4>''^^'"^y '^"'^ ^x^^ propd thjB sale of the Qi'I at

the" reduced ruto, nor any preliminary notice or iatimution toliie respooilHitB^that

they intended lO' sell it. / \ •
»' <P' -^

Eawsat, J. On the interlocutory ju<|gnii«nt rendeired rcjeotiog tho eVi^«(jce

in'this case, an appeal was itiltei for, nnd.ihe HP^^^'^^MP*' '*^W^^ ^'^^o ttcn -

fuHy argued. The Ivarned counsel for the appollunts^nfs piit the oase've^y^

clearly before a»>, but. we see nd reason to change our J|)piuion. iAn thecasfi it

fully reported, it is unnccilsary forji tno to repculf whut ag|i^|K('.iu tiiat oi

Shortly, however, I ipny say that if!rConstructive acocptanoejMr an acceptance

word,«, tqkcs the oitse out of the operation of article 1*^35 (not.t^tf Statute of ^^
Frauds) ths^i the articlje is val'ijR^e'*''. As W;i» said when tfsa oiM'Was b^ore^jjpp^
on the forntcr appeal, one of the(|\^tionii)sriJghtbQ a'diuissible'as'an innHiotorj •

question, but as it walStodiuietdd t^tlbere-^»s n^Q writing ^which su^Bl<i(A
'

d be a^iplica'blc,' it <was U8(^«, (hi^i^Chcfefore, proj^rlji rejeotoi^w e Jp

>

m

iliion could I

to oonfiii

^l
«i<

^ ^rr d) Carter,, fQrVai>pe]la||u. ^ ^

46£o»,.fait df Aifa««ltO^KBfond$dtii^

'

i^l^lgmcnt confirmed,*- ^_

V
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Coram ToasANoi, J.

• No. 1745.

AHiion »•. JUacdougall.
IH»ID :-Wh«r« • |>*r«on d«poalt«4 • •m of monay wllh • broker • ni«r.ln to h. „.^ i. k .

W' ?u^'T'
""" '^"""'K"'"* •^Jtbroker in Montr«.lL unduly wiling itwk

J .,'!!''"' ^"'"^'"P'' "^'"P'^J^- '^''"' ?'''«*«» 9i>™plainod that h. had
about the 12th October. 4881. i«tructcd defendant bj letter to puroh«e for him

of .aidWk for the price of IZST^r cent ; and d^fendLt promised to make auoh
purcha«o, and plaintiff at hia raque-t remitted him thJattm of 1363« to enable
defeudant to m«ko auoh purcha.e, and plaintiff instrActed defendantto hold the
•hare, subject to plaintiff', o,der, and to sell when/lie price ahoull reach 133
Pjnr cent. That at diver, time^fter repeiving «»id /um defendant purchaawi for
plaintiff certain ehare. of .aid Telegraph. Compan^./ind applied .aid .un> In part
payment, and d.JMd aaid aharea .abject to plainJTr. ord«|r.. but «ib«K.aeDUy
oldthft^annnntKgirtnotffl to plaintiff; thatdefendantwaJguiUyof abriachof

rl#''ir.*'^y*''' P'*'"'''^"'*"'^^" '•«•»« in damage., and
furthlir|l«,nt,ffHaufferedmgap:etotheamount%f|363f29;

that defendant
bad pa,d bim 127. 4. le,vi„J»j»I«nce of|336.15, which he claimed.
The defendant pleaded that ^4^1* neve^paid and never intended to pay the«.d .tockor take delivefy tlJLnd no deUvery wa, ever made, b^t he«mewa, bought laerely for ^;n^.ve|grpoM. oo borrowcid moneV. with .

- }
**."*••• "

f>°
» • •»''ll ProMd bo realiacd, and the money to

'

1 ! T-J '"'." ^T"^ by defpad^li hi. owi ri.k. .ubject to the pay.ment of tntcreat and tb hi. obligation
^
to furniah wd ke.p good to the lender • .

^^a3 a'
^""

.
^ '?P'^

"t"''*"'"' ""W ^. keep good the margin an4 pro-^ defendant .^».n.t >. „aro>.n..qn «.id «.tock, which wa. liable to .uddea
fluctuation,,in pnoe; t"hat^«.me tirte Before the .ale of said .took plaintiff left
Bwre.,dMceat^,Nopante,^nd did not leave hi. addre«, with defendant, or

T^laiff
**"*

^^^rP,"""*"* '•'"'• That .hortly after the departure of plaintiff
•the atifk began to declme tintil the margin had almost disappeared, and defea-

ia.r**'. r^"'**
"i*.eriou. loss by continuing to carry the .tock, and he

rola the .took. ,

'^ **'
r

» «»

: P« CcBUM.^Our Code, Art. 1927, wy^^ere is no riUt of action for thewovery of money or any other thing claimed under a gaJTing contract or bet.What was the nature of the transaction, between plaintiff aU defendant? They
appeartohavetjegunabouttheSth February. 1881. ThLn plaintiff addreswd
defendant a. follow.: " I have been dealing In atock. fofi«&m».«*. yean, In

'

Montreal, and-« t .!»»>» kl. 4k.

—

._^l- .^ . .1 '^^

: -"'_

I

a? I don't likw thn party ^J^p^hoa luun doing my buaiuafc, anf

•.
;

•

4

^-* u *

1^



366 SUPEllIOR COUltT, 1883.

AUlMi
n. dmif to m*li« • AMutt, I writ* yoo If you. imuM tot fcr ma aooordlng to my

inltraotinnii. I «ill nit* you ray buainau na Iook m you ilo it aati^raotorily. I

nolo by Iho Star nowHpnpor you tro in the busiiioM. I will allow you aama •
I pay oiler broken. I wiah to deal in Monlraal Telegraph Hook only. , t^y

idee ia to buy after a pretty aniart deeline in the etoek and aell at a niir advaqee,

not hold long. You may buy 20 aharea at about 12B or Iwtior. Wire me
when bought, and I will rouiit you ten or flftnon per oeat. morgin ua you like.

If think aafo you can buy 30 aharea, but anil at a fnir advance and aend i|at^\

inont. I want you to UM your Judjniiont, na I will pluee oonliJenoo inAbu."
On the 16th March plaintiff wrote :

" Knoloiwd find fOft as ninrgin on
2!f aharae V

of Tolegraph atook, which you onn purohoae to-nvorrow if un opportunitjf offora,

but don't go over 129J; If you can buy leaa, dorao. You moy buy 25 aharea j-

more if you think it ndviaablo, but n -t over I29J. I think it may drop lower.

Thia will make 60 aharon yot to buy as per order of to-duy. I will remit you all

the money you require to hold margini good a|iould a break lake place. You
can Roll it at about twoeent$ advance, unleoa market $trong and advancing. If it

ahowa a weakneu after t\i«k adoance fahet plait, then let them have it and wire

me oa before."
/

Some eight roontha nflerwarda pluintiff, iy loiter of date 12th Ogjober,

wrote oa followa :
" If Montreal Telogrnph at^k reiiohoa 125 buy me 50 aharea.

You can buy 40 aharea o^ 126, 10 ol 127, 20 at 128, 15 at 129. I have loat J0 much I want to try and win aoma back if It in my luck. I want you to hold

the order good, and act on it when the firat opportunity offdra. Hope you wiH*'
be' nble to do aomelhing thia time. Look aharp." On the 16th October, plain-

tiff writoa :
" Gentlemen, ertcloacd find check to cover margin on atook bought and

provision in onae of deeline ; muke the intercat as low as possible. If the stock

goes to 33 sell it out, and we'll buy again ; fill the bilanoe of ordor ifcan at figures

I gave you." On the 17lh October, defendant writes :
" We have your favour

of 16thin8t. enclosing check for 8363 ; we note your order to sell, and wilt keep
it before us. The rate for carrying is six per cent., and it ia not likely to be
increased unless the money market changes. Wa bought ten shares more, all

we could got."

Looking at all the fact's of the case the Court has no difficulty in saying that

plainti^ did not intend to pay for or take delivery of the stock in question ; no
delivery was mode, and the same was bought for sjwoulntivo purposes on borrowed
money, with a view to a -sale, as soon os a Hmill profit could be realized. No
action lies under the oircumirtunces. It may be added that the plaintiff was
away from his residence when the slock fell, and dofcndan.t only sold to protect

himself, and the rcmittunoo made by plaintiff for a margin was lost in conse-

qaenee. The case of the Bank of Toronto vs. MaoDougall, 28 Upper Canada
G. Pleas, 346, cited by plaintiff, does not help this case.

Tlie case of Fonwick vs. Ansell, 5 L-gal News 290, cited by defendant, it

direoily in point.

,

'. '
- Action dismissed.

rTciV, for plaintiff. <

Dtinlop & Lyman, for defendant. ]
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MONTRIAL, Mtr OOTOBiR, mi.

Comm ToBEANOl, J.

No. 1449.

Crtvitr fi. La SoeiiU tTAgricultun de Berthitr./

-Thjn Ula Mtlou tfi<a»<a mima^ for nKlhlbilonr dafMt* mwl, UU tk« rwlhlbltor* Mtion

•Mb «tof.ol. Id •itfw.r to »n Mtlun tor th« priM brought fourtMn monllu >ti«tk«
^
Mlvarjr of th« Milnwl, II WM hald loo Uta to ralM Uuii dateoM.

-•«« tw

- Tha iclton wu to reoover $224 •lleKed to b« due on Moouni of th« •»!• of •
hone. The uio wm tnnde on the 15th Marob, 1880, for the prioe of W75 of
which 1200 «M c««h, 1200 in a year, and $175 in two jeare. The amount now
elaiuied was the flrat inttoiment with interest, and aeknowiodged bj n note
"gnod bjr the President and Sooretary of the Society,
The plea wan, firstly, that the Society could not be liable on the note m by law

It oould not make a note; aeoondly, that there wae a warranty and repreiinUtion
'

•t the aale that the horae was only seten years old, and that he was free fVom
Tioes, whereas he was eleven, and suffered from redhibitory vioes.
rPlB OOBUM. The Court has no diflioalty in OTerruling the plea inTokinff
tbe nullity of the note. The action is not on the notei but on the sale for
price of 1576, and the note may be used as evidence of the sale, which is also
abundantly proved by witnesses.

The serious question is whether the defendant has not been too late in plead,
log the redhibitory vice.. The action was inatituted in May, 1881, more than
14 months after the sale and delivery of the horse. Ho U kept by the Society .which claims that the prioe already paid, $200, is the fuU value of the «>imdfand^hat it should be discharged from the pre«nt claim. The evidence on the
issue raised by the second plea, as to the warranty and representation, is verj
contradictory, but the Court has no difficulty in overruling the plea of g^aJominora, a. invoked too Ute. " It is not to be supposed that an action for r..
• hationfor redhibitory vices would lie in the present case after lapse of morJ^
tban a y^r

:
O.C. 1630. The action quanta mmori, has only the «me durar

tion. - Purmi nous. - says Pothier, Vente, no. 2.33i
" I'action quanto minoris

*7h-
"'*"*

M
" "''"'" "'•*'"'>''«'•»> «» P"^"* P«r le m«me temps ^i^'aotion

Ikilbecj for plaintiff.

^

,,
''

Mottt$eau, Archamiauft dt Moni, for deftndaaf.

Judgment

A

\

(J,K.)

\

f'-
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COUBT OF BBVIEW, 1883. ' ^,.
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•M^KTRBAIi, 28th FEBRUARY, 188a. , .

Coram SlOOTTB, J., fOERAMOB, J., JaTTf, J. ,

. -'::,.
,

:-
.. , No. »u. ..,."

.
--«.'•

,

• • •'''•, •' •

Connors v». Stewart.

^ " . •

HBLD:—Thatwh«iikpnrehM6rofAii Immormbla bu r«Mpn to (ear tvletlon in raiptet ot»
oUim exceeding In M&funt the bal«nce due by him to tbe Tendor in capital and In-

.
' "t^Mt, and.iie offers before luU'by tbe Vendor to pay Mm tnch balance, proTided be
''«> *^|rtTe,'tbe purchaser lecurityagaintt tbe apprehended erlotion ;and after euitdepotite

"

.

M|J[d balance with hi* plea, the-aetlon of the vendor-ahould not be dlemlMed purely and
' °"'i. , iimply, but he thouldhe ordered to fumUh the lecurity asked, wlthl|> adelay tobe

.
" ' fited by the Court, and that in default of bla givitng «uch Mcnrtty within the delay, hit
^'.': '.acMoBbe dinniaeed, knd that the yendor ihould, under the circumitancea, pajr ail

'ft'

^4.1.
'• *-.

.1- ^h

' Tnu-was a review of k judgment rendered by tbe Superior Court at BeauhaFnoi&>

diiaptissing the plaintiff's action. Tbe f\ict8 and oircuijEMitanoes of tbe case "are

fully, disclosed ie/tbe jildgment' of tbe Cqjirt of Heviow vhicb was rendered as

^ " La CquTi si^gcant comme Cour de B^vrsioo, aps^a avoir entendu les parties

'rinr la demande^de revision- pintle deuiandour, di^jugoment rendu par la Cour

Sup^rienre si^goant dans et« pour le district de Beaubamois, le 28 avril li9^2,

avoir ^amin^ la pi;pc^dure et tout Itf -dossier et avpir d<61ib^rd :

r^'-

•.«

J^

;V ;;;• Gonsidirant'c'n fait, que,les. parties eont d'aoQord pour admetCre le p^ril d'<j

.^dfiction ^ raison du douaire doutumier de la feoinie da demtodeur/affootant la

V^rbpri^t^ i^ndue^pour le priz demille pfastres; aussi qu'avant Taction, le d^fen- '

- deu^ ii notifiS le demandcar qn'ii^tnt prit a payer la balance duo sur le priZ;, V°' -

' si le a^fendeuT pargeaiH'imnieuUw en fournfstaiit caution j
-

^. ^'

,K Gonsid^rant, en fait, i(ak le d^fendeur a.^enouveltf, par' ses defenses, ses tl^a- " y
'

' m|iOiDi««t Be8offres.de payer sMe demandeur faisait disparattre le p^ril d'fvic-

]
jtiop en fdami8sani''caution, et au'il a ddpos^ $380.20, 6tant- la balance,^ en .

oapttal et int^rets otte sor le priz ; ^ .„

'

'"
Considjrant que le demandeur par ses r^ponses,'& demand^ qa''iLfut -.sursis au '__»

> jugement jiUqu'l oe^qu'il eut rapport^, .purg(S ou fourlii cautio'n, liiais.qae I^.d^^ ^^

1 fendenr fut condamn^ auzfrais, faute d'^pvoir fait deS offres ayant raotion ; '! «

Consid^rant que le d^teijdeur auz teroies de Tarticle 1535 du Code Civil, est

en droit de diff(6rer le paiement du prii'juaqu'^ oe que le demandeur fksse cesser

le troul)|e ou fournisse caution; et attendu qiTe les parties ^tant ^licoord sur ce

.point, le jugement aurait it leiir donner aoto' de cot acquiesc^ement, et qu'il y a \/
'

eu erreur dansle dit jugement en d^boutant I'aotion purement ef^implement

;

ConsidfSrant que, vft leijoffres atant ijjction le defendeur ne, p'eut 6tre con-

damn^ au;^ fraisfet quie la somme qn3WmwCor»tant en capiti4'<l'*''°^^''^^ ^^t

insa£Ssante pour le garantir en.o^/d^viction; r- 1 .. . . ^ .

•ReporWsWe :—WifcConfr* «l>iTOije5|s tlA ciaiaj^oftbe^velfaof'Tor iirtWBt, Tbe,"

.CKT.R W. Co- vs. i^urrie et al. 25 I . C. j! 22.
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D^Ura qo'il y a li«u d'ia6rmerle jus^veat da 28 avril 1832, pour donaer
«ffet & 1^ lettra et k I'eiprit de r«rtiole 1535, et & I'acqaiesoemeDt dea partiea &
I'ez&utloa de U veote, «ovu los oonditioas ds purg4o'et de^autioa i^olaniidas et

Condamne le d^fendeur h payer aa demandeur la Bomme de $380.20, pour
balano* eo oapital, iat^ri^ta du prix dp rente eq. question oflfbrte et CQnaign!^ par
le d^feadeur sbus la condition que lo demandeur rapporte piufge de I'iaimeuUe
venda, de I'liypethdqae d^nonc^e, da fournisse baation aux termes de 1'artiole

1635 du Code Civd ; acoorde au demandeur un d^ ai de troia moit pour pro-

^"*'?.l^ P"**^ °" fournir caution teT-qHe^deman^, sinqn et tel d^lai ezpM
perm4^4j} d^&nJear de reprQndroles deniera constgn^s et ie'demandeiir d4boat4
desonwstion; . ^ ^'* --
Condamnd le^emandeur aux d^pens, tabt en. Cou^ Sup^rieure qu'^) Cdar de

\B^visioD, deaquela depens distraction ,qst aooo,rd(Se a M. J.' J. Maclaren, avocat
du d^rendeur." '

>

. , V r Judgment of S. 0. reformed.

.^6»(f([>Hx<fe /'ortin, for plaintiff. .*.; -

. 'Machretn& Leet, Tot \i^6uiaat. °
' > r ^ \

Coamn

SttWMt.

-•^

%C8-B.)

(Soram

\

'W

':.t

i

COimi OF QIFEEN'S BENCH^ ^882. ' "^ ^
^ONTREAL, 20T5I SBP'^BMBEa, 1862. -,^

-- - ^"^

A. "Dorioi^C.J., ^^NK^^., RAM84T, J., Cttoss, J., -"and

'%^:-^i^-': .

No. 470..'''y';.- "^ .«> 4
^

-''^'
. ; ^-'." 1

^V *, {Defendant in the Court below), -v *

Appcllant
;

AND

Rispomouit. 'i^

' -LBOKBOILBAlt *
' . '

- °
* {Petitioner in the Court below},

HeX.i>:—1. That oVi the elation of sohool e^iinmiuionen^n tfn the election of municipal eoun-
cinora,it: nt^uiMs five electon to iemand a poll (H.jC.311);

2. That an election of school co^mWonon which ttiolc place under clronq|itenc«s

which milled the Totet^i and prMMited them fi6m«xercUinj[ their right to vote, #iU

* \
' ••

'^ '%.- ;
.

"
« *'r'

T^e judgment A)pe«led fro#wa8 rendffl^ ii^^the Superior Court, district of

TSrrd^e (BblaWbe, J.), on tbaUth of December, 1881, declaring the.

elect|d« of ibe appeWt, Jo.sephSaaT^, to the officie of sebool oovnmistionti^ to

be ^ll,^and that Atftbine Ladauoeur wi^ duty elected. . , ^ '^^ '-

'i^4^.XhetQomplaiht was mat the appi^an|, Joieph Saav£, had usurped the office

bI^I oodimjssioqer at tbe B^sh o^. Piaeide, to which Atij(pine.L^ouoeuf

properly .entitled, ^d UpIpotitfwer Boileaa n8kad that SaiiV tf \^ difr?.

4'

%

:'j

*•;
.

-it .

' A -^ //

..'".^' '^^
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?£ V'^'^^' 'J^'
"*"* '" ''""' "^ l^uJouoeur. The question was whether t*.Boi-. doaoeur pr S«.v^ had been legaUf elected. It was elaimed that tadouceur

was duWelectcif school oonitaisBioner at a meeting held atthe church door of

.1 .
• /*"PP«!"^' !?«»«''«'•. that at the time the notice for this meetinfe

at the cljurch door wu gifen, notice of another meeting for the same purpoM»M g,vc^, to lake phce at the re8,Monco \f Ephrem Il,by. Some of the elco^

^

tow tnet at Ifc.by M^d Suiivfwas elecfedU poll demanded in favor of Ladou-
Mnr beijg refused by $o chairman. TU meeting at Ruby's wiw called by
«ab^, t|ie. newly appointed secretary-trejiauier of the commissioners. .Th<»
other wieunpr was called by one I^eroux, ^ho had cased to be secretary-trea./
torer on'iho 7th February prece<!f%When he was removed irom office, L

JPagnjieloly.a, for the oppcllimt:
' ^ ' '

«

/,

,s.

r

"t.

L'appelantsoumefquele jugementde I'Hon. Juge B^laiigcr doit 8tre infirm*.
flt la requSte dg^ I'intimd debout^e aveo d^pens pour lea raisona suivantes : /

lo. I/«$iectron d'un offieierne peut 6tre Attaqutfe ^ raison da dtfaufc oa vice
da ture de la personncqui a pr^aidi, si cette pers«|»ne «tait en posseaaion'ouverto
et publiquo de la charge. La valeur tie son.titre ne peu|i 8tre attaqutfe inoi-
demmcut ;-Cole, on qu^^arranto, p. 175; Symmers w.Regcm, Cowp. 500 ; Rex
4 Mein, 3 T. R. 598, per Kenyon j Kuig vs. Hughes, 4 B. & 0. 368, 377,378.

. «'Tho4|h the charter or act of incorporation prescribes thfe mode in ifhioh the
" officers of a corporation aggregate shall he eleptcd, and an eleetion tfoottary to

'

"It wouW unquestionably be voidable, yet, if the officer has come in under cofor
« of right, and not in oRen^ contempt of all right whatever, he is an officer de
Mfmto ^ithin his sphere an agent of flic corporation, and his acts and odhtracts
fwitlbo binding upon it," Cfcr / An^ll & Ames, 0» Corp. v. 172; oh. IX.
tip, 4.

-
.' -J^ yVy' •' _ y ,

:

!

2b, la requite aural t d(l contour elle-mSine I'objeiJtiou faito an tilre 4a '

«fcndeur^; Cole, p. 190 (rios. 4ct8), p. 182. ,^, /

''

3o. Lc requerant n<3st point reccvable ^ attuquer Ite titre de Cyprien Raby
Comme secr^taire-tresOrier, parce qu'il n'est que le pr6tc-nom de ^. Raymond et

i
deDabaee Leroux, qui eux-niguies sont non recevables Jk la faireV attendu qu'ita
btvtpi,:rticip<5 A I'^lection faite, sup son avis et sous'sa direction ACole, p. WS,'

'

174, 5 ;
Rex & Stacy

; Angell & Ames, p. 708, ch. XXI, No. 4X f^

4(t. Le lequ^raut est non recevable personnollcment A attaquerfe titfe de
JJypkien Raby parce qu'il I'a rcconnu comiue sccr^taire-tr^sOtier en lui payant 1»
>toxe sp^ciale impoe(6e par le uiinistdre du dit C. Raby. - /

} .

5o.Le requerant est non recevablo dans sa rcqufite parCe que Z. Raymond el
:
D. Leroux dont il n'est que le pr6te-nom n'ont po^ut paj?^ leurs- taxes gdn^ralM

'

d'^cole ni la taxe sp^oiale.
/ * .

Dip. de D. Leroux.—Z. Rayhiond devait au-deli dey8120 de taxes c^n^ralea'
d'^cole.—Ch. 15"S.;R;B.C.Sect. 38. /

60. Antoi«e -Lalp^uoeur ne jfeuvait Stre ^lu partJe qti'il n'avait' point pay^ sa
tpxe sp.4cwle d'^te, nLses proposeurs soitchez Raby soit ila porte de I'^due;
S.38gh.l5; 16 L.^d'.^, p. 173, Lav^brd& Robertson;,

" \^^^.

.' ?



COltRT Ot QUEEN'S BENCH; 1882. 861

; ,
7o. Damane Lerouz (fitait Wgulumetit dlestituiS tit Gypricn ^ Raby l6)?ulonieDt J"«»^^ 8«u**

Bonuotf Reor4tn|re-tr^4orier des oommissaireA d'<$oole
;

pur cona^neiit 1>tw ^-'O" »«>»••«.

•
'' d'tiei^tion donde' par SSi St-Juoquc8 comiiic president des oomniisBaii-oji' est nul

])

„ at '«olui doBfD^ par 0. Raby coiuuio Hccr^jire-tr^sorier est soul valiilo ; il IVt
i/ encore paroe qu'il 4tait la tieulo personiie reconiiue ea possession ouvcrte d^ccttu

charge -34 Viot.,6»i. 12; S.tt. " " '

So. L'^ledtion de rappelaite a dt^'^iilidcmeiit^fuite sur tu \e\'6a dcs inninq

.attcndu que le poll no pent Stre dciunml^j q^o piir oinq ^leotear^ qualifies/;

tandis/qae ie poll n'a it6 'demands que par quatre ^Icctcurs ; de plus pas i^n

fleol <|iB oea quatro diccteurs n'jivait piiy^ sa tuxc sp<S«Sinle, et il n'est pa<i prni|V<f^

qu'ils eussent pJijnfi leurs taxes gdndf^es d'^oolc quoique riiiipontion do ces taxes'

.
ait 4t^ l^^alement ^tablic.Jar Tappelint. L'iiiiposititm do U taxo sp^oiale est

4tablie,pa'i( C. Ruby et les documents pr.viuit»~eolle de la tuxe g^n^rale par

Damase Leroux. A '^
' ^ /

„,___.;. - .
. ^

• »5 ' , :_^
••

':
^ '^

.•

., . .. y^.
-- . /

Sur la questiofi dc^avoif s'il fiilljiit cinq *SIeoteur3 pour dcmfloder Ie p^U, oa
fii^trois suffinaiont, I'appilant r^tV^^aux iwit'irif^s siiiv;>nt<i< ; Cu. 15, S. 11. B.,

C, s. 37.~Si le-qhoix des dit+ briliiuiiasiiires d'^oolc est eont^t^, trolit dcs

"^lectcurs presents poarrorit detnandcr un poll lequei devra Str« tenu suivant

, " les rifles Stabiles par la loi alors en forea pour I'^lcction des c<mieiller8

' " niunicipti)l(x. -- , %•

41 Viot.j^h. 6. 8. 29.—" La section 37 du dit oliap. 15.80 terminera coiume
"suit-'. \a'--^' ,,. '-':>..

. ., ,.,..' ..;, /V 'V.

... ''.-' ''•^''^'''
, ,'-.

'•'• *
." . .

'"

"

"Et tTajbriJ* Ze WMwfe
.
presorit pour its '(flections des .conseiilcrs municipaar

' ' ," par lea art. 308, 309, 310; 311, 312, 313, 314, 315, 31T, 318, 319, 320, 321,

,

" et 325 du Code Municipal, lesqueU mnt didaris/aire partie tin dit acte et;

,' " devrbnt §tre interpr^t^j^ de majtidm que i'^^^^ ,** *^ , -•

Code Muoicipal, art. 3^1,^"' Une heure aprd«1^o]uv^c%e de rassemJjMoj s'lr
"V f

"

V "a^t^ mis, en nomination plus do candidalsqfi'il n'y a de oonSeillersi^Hro, le "^ »•

pr6.4idcnt, «ur Zfi dtmandt cfe cjhj ^/^c/e«rs pr^soiifs, protiede lui-m§irie l*ans^ \^ f
d^iai a la tcnuc.du pbll et & I'enregistrcuient dea voix des^iecteiirs prdseuts..

312.—" A d^fuut d'une deoiande de la part "de cinq ^lectcurs presents -4 ^T
• ^i'eflFet 4e teniV '«li poll, le pr^sideijt procjams 4lus conseillers les can4idats ^^

qui, dans son opinion^ ont la majoritd dcs'^lectcurs presents
;
(apriS avoir cons*

\tai^ oette majority par la levee, des i\\\iim."—Amend4pari\ Vict. (<W^V. i3) •

0n (leuiapde s'il fttut cinq ^loctcurs on si trois suffisent CHOOre,' ', <,-^: ^- Ut

L'objection vient dS co que ramcndement fait par la 41 Vict., ch. S, s. 29,

dit quo la section 37 du ch.'15 «e tey«»tftcra^af^t^s art. 308 e| suiv, du CodV
Municipal. / .

i—-'''''^*
^ • .

"
*

On en conclut,que la Sect. 37 n'e!<t pas abrogee. .' •-

Cette conclusion n'est pas jufidlqHe. Tout cc.qu'on pcAtconclure dcs mots

.«e <e»'?ntMcra o'est qtt'ils sont coiuradictoires avcc les dispositions formelUs ,de

la 41 Viot, ' •

'

"
. . i : ':

« La yolo^|Bu i^giKlateur do ^tiivre Ijjs' dwpoaitioiisi de^artiyles 311 et Sl2 du vi /
Code Municipal est fonajelic yildiehre. qu'ilB fmt pnrtxe du dit kcte,c\l. 15.

«

<>«»

I' I?'
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362 LQKfi^N'8 BENCH, 1882.

Jot-phSwT* N>t^5e pas Jo cas d'uqe loi posf^rieuro^qiUn
l40IlB«llMU ' • ' •

-- ;g,^8 en terines formeU la

moina eeiSiiS^:==i»»lerwret legit
loi nnt^rieurc?" L'ubiogation n'en est pi
derogant prioribm. «

, .

Lel^gWateur fait quelquefois des-ni^prises pIuB grnndes ; ainsi, ou Iroiive
quelquefois dan« le mfiiue 8tatut des clauses contradictoires. C'eat la dcroiAre
que Ion suU niors, con.me expriiMantla dernidre volont4 do liSgislateur

.
Pottev's Pwprris, on Statutes p. 113, note (9).-p. 155. " If two iDOoosistent

,i acts bd pawed at different times, the last, (said the Master of the Boll8,)'i^to
ibeoba^ed; and If bbedjen^ cannot b^ observed without dcrogadng from the

^
fi"t, It. IS tlje first whicl,. timst give way. ETcry act of parliaiH^t must be
'OODsMered with rcifere^ce to the state-of the law subsisting when it came

•-«!»

!-.;..''»i

*.-?fe^ »twj^^ '
.• A : "::: -

'"•"""' ""= «"» BUMsisung wnen it came

i^^ '>-9**''°P*"?*''"'' «nt^whfen n 18 to be applied
; it cannqtotherwise be r<UioQall«

/.^v.;-^^ construed. Every aA.i^ taadc either fbrthe purpoSR^- making a change in

)g tne.law, and its operation k
loopnsisteQi with some previous

M
-"'"—"'•*•• '"^*^»j ucu'iii, inaae- eitner rortue purpof

'VN^'F'^"'"'*''® PU'P®" of>^er declaring iiQ.law, and its operation km to be impeded by the mere facitot itla tnoonsi
II >._...A i'li ' ''.; -s

1'*' «
'

.' "enactment" -/ ' ,"
;

Voir ausai la note (5X wfime pjigeV «

' **
*

,
-^

j^

'Jhoarris, Edit, anglaifee, ^o3e jwrtie^clii XI., p. 660.- ' * ^"v
'

« ";^ r""«^«<> «>«>»«Wng engirafted upon: a preceding enactment. 'It ^ *

held by.a^l thrBaroas of theExihequer, i* thecaso-of V^ie i«(«^^,Gmcrai. .

^

vs. thtGovtrnor-andetimpahy'vftheCKehea IFaier-Tc**.**, that where
: • '^le proviso of an act of parliament was directly repu^ant to the purview of it

" the proviso should stand and be held a repeal ofthe purview, because it was said
" it speaks the last intention lof the law-giver." ' * ,

•
; Conclubns done que res dipposiUons des aft. 311 et 312 da Code municipal

doiv*Bt gtre suivies, ^ q^e le poll ne peut ette accords que slir ^snande de
oinqelccteursqualifiiis.

j
\-

^
/f^" '

'

9o. Apr48 qu^e^^. Sauvi eut 6t6 proclamd ^lu, le p^gldent ne poutait plus
accorder le joU, m«m_e s'il eat 6\6 demnnd6 par cinq ^lectewts qiwlifi^s;
Bwidres et Tii'rcot^ 2 Rev. X^. 129. '

iMelan^onetSyJvestre,'!-*!^-. C. J. 217.
^'appelant -esp^re done ^4 a oonfiance que cette hobortble Go»r^*»b««m la

requite de I'intim^ pen recevabl^ et au besoiii M fdnd^e, dC^S'^lulqtt'fello
d6cl8rera.l'appelantj<]rtaent ^lu a la chaise de^Cftmrnisaaifp d^cole de la
parpisjtedeSt.^ii^de. . "^ ; '

,
,, if ,

/V«vo8<:<£: CAamjw^ne for the respondent: , .
'

.

La premiere question qui s^ pr^sente' est de savoir si Damjise Leroux qui
eonform<SSien« a. la sectjou 6e d,u Statut de QirtSbetf, 34e Victoria chap. 12e.(l'
dotin# I'avis de I'assembl^e pouV I'^lection kl» porte de I'JJgHse, ^it secr^tair^-

'

tr<»oner dep djts CommiMaireB, ou no I'dtait.pas 4 cette ^poque. -

L'apjielant pretend que Dnmase Leroux a' ^t^^destitud^de sa chttrge de secr^-

'

taire-tr^soner par le« Commissairesi leur asseinbl^o <hi>pt ftvrier pr^cddent et
qB'il n'ayaitaucu);! droit de doniier cet avLx.

.^ sounietion. que oetto assemble du 7 fSvlHer avait dt^ confoqu<$e dm
nn l>^t sp^jal, ppur ^occuper d'un jugemenj r^du centre Itfs ^mmissaires en

*

%f«M d'Antoiae Fortier,; qu^iiprte avpir ouvert I'aSBembl^ sous la pf^sidende .

..
II

.L ... .
'
-
' 'i ^ ' I ' I

I' .
' ' ' '

'I M ill

.-"• ,---
. " ' K ...- :• •', .,„ ,-

» ...,•'1.0 : I

„ •
• • -" .„*' '.x^' -v -

*
.
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-'•.>^,,.iXr'

*m

>

j>

m

d'Eugdne St. Jacques, pr^ideat dea dita ComniiMalres, avoir enlril leWt d« JowphtoiTlr
FiMembltfe dans leur i^gistra et constat^ la prts^nce de Damara Lcroux, aecB^- !-«»«> B?U«n»^
laire-tWsorier, la majority d«s dita' Commisaairea eat 6nff«o dana uae a^rie de -^_ V
pnx^dtfs ill^ganx «a nominunt un ador^taire pro tempore, nialgrd hi presence de T ,

Lerouf, ea a'oooupant du r^.i,'lement d'une aflfaire «»eo A. Bernnrd et enraite ea ,

dostitoanfc le di^ Leroux aaoa mdmo^le remplacor &oette B^anoo par ua autre
aeordtairc-tr^aorier.

'
• *• ^

.
• •

Quo k prt,i,let>t St. Jacfiife* a/ant protest^ obntre oott* proogJure illrfgale
' ' V-

etayant raTua^ de aigner le r^istre, troia d^ dita cpmuaissiires a'^rigdreirt ea
•aaetnbi^ mir«it de cfit^ lear pr^sidont, et noiiwndrent un pr^Mdentpro tempcrt
pou^ oette seance, at aoeeptdreirt.en bUxj toutea lea resolution* qu'ils avaienb pro-
poshes aviintle depart da president, et enauite ajournaiont leur a^ance au dix-
neuf fdvriac. Tju- Commisaairea n'avaient pns le ^oit de d^poacr ainsi lojjr
prtaideui et ne pouvaieat pasnon plus prendre un aecr^taire pro tempore ^\C
presence «e Loroux qui jivait d<lijil oommence 4 agir comme aeor^taire & cette

' la ijKJoadejpeation'qui so pr^nte est deaavoir ai, dana le oaa oii la destitu-
tion de Leroux aerait valable, QypriettRab; a «t4 l^galement nomme il'aaaem-
bl^e du dix-neuf JRSwrier et a'il avait le droit do donner I'avi* de ooo^ation do
rasaombl^ pour i'tSiectioa du quatre juillet.

Itoua pr^tendonsque la nomination de Cyprien Raby comme aeci^taire-tr&o-
n<a- est ill^alo et qae tousles prtKseMi faita 4 riiasembl^edu 19 f^vrier sopt
nub et ill^ux, wt«e assembWe ayiwnt 6t6 couvoqu^e irr^guliWment et deux
dea eomwiasairea n .uyunt pas aajist^ A la dito assembl^e.

'

(

J L'aaaeiBbkSo da 7 fgmer a ete,t3nuo aa bureau, ^k aeoretaire-tr^aorier, cette
aaaembi^ea ete tt|»ttrnde au dix^ieof du mesne mois sana indiquer 4 quel endrmt ^
il eat evident que cette nsseiibl^o no pouvaitgtre tetaUc ailleura qo'au Heu^ii
a-etait tenue fuasemfel^.. Jli sept ftvrier. Si la" nomi^iafion Se H. Pilon comme •

pr68identj)>«> /«»por<5 ^etait l«igale ainai que oelle d'A^ntKime Pilon comme aeori^
iwt^ pm.ternpore, ce que Boua n'admettons paycela ne pouvait fitr<i*t6ut.
ev^neifient, que pour> temps de ia s&uloe ::_les ^ommissaires enx-memes I'ont
pense amai puis#;il la fiu de h i^ance ils ont pa^^ une resolution pour payer
une piastre au dit Authime Pilon pour^a-seryioes do secretaire j,ro t^aporeS
fipmme 11 appcrt au proces-TCrbal de la dit^ sendee du sept fevrier. -

;

?'

^r^J;.se.ncedu^8ept«vrier kdj^ AnthLe Pilon qui avait
^

"ootttoe
8t|fetaiw^ro/em/>or^, Se lenc^ontre i fVtel Bertrand avec ti. Pilon qui aVaii«m comme president pm tem^k, #t on decide de Cure I'assembieo du 19 feVrier

"

^micilc d;Ephre,n Ku|,y et le uieme ^oii- un avis convoquanteette aa8ombie». -
du^i^^neunViur^sidonce de Raby, fat prepare et^j^ne par H. Pi!on,pre8identi)ri> -^

^temg^^t A. Pilo6^oor6t^rfi pro AerAp^>^e, m cetavia fut signifie aux Commiv -

. aair^Jil^^ne St. JTcques et Benoit Lulonde par C, -Raby, le quinfe fevrifr.

Get mk do convocation, d'asse^nblee e«l radicaUment nul ; H. Mbn et A " '

Ption n'avaient aupun drolt.de le donner.etW eommis^aiKJs St. Jacquea et-

^T ! i*"!®"*
'^°"' lour dttrit en refuaant de se rendi;* 4 eette aaseAe tia

'

dix.y^f^vner,oqDroqu6e p^rdes pcisonnea-gai o'ayaient aacune autprite

11
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364 COURT OPqUEEN'S BENCH, 1882:
:

I
-m— , . — .^.^

^'?*«ld^'*
Ufairo; ot cotte aAHombt^a ayunt <$i^ illj^ i}omont tonae, il suit de Ijk qao j«

lAwaroMmn. nomination do C. Riby ooinmo seortftuiro-tr^jorier qui y. u($t^ fuite ost nullo et

ill^gale.
^ y ^

'

Ainsi tii Too ani\^e & la conoliriion qu» la destitution de Loruui Oiit vnlMblo, la

nominution do C. Uaby dtant illtfgate, on reste aveo I'livis d'assQinbliSa pour
I'^lMtion du quatre juillet; sigti^ par Eugdlie St. Jnoqu&s, pr^-ddoqt dm oom-
uiiBsaircs, et oe oonform6ment 4 la section 6 du Statut de Qu6b«o; 31 Vio., Chxp
12, qui dit "ques'il nynpas do secrrftuiro-tr^sorier, I'uBsembltJo dovra Aire

cooToqu^o par le president." ;

C'est ik cetto assembl^e convoqu<Je ppr le president et tonne ik la porte de
I'Egliao qucjjtijiilouoeur a ^t^S^lu, et o0tte assemblde ^tant fa aeulo j^gvlemunt eoH"

Toqu^c, il a oor<ainej||||^^roit jl la dite charge do comniis!<iure.

La troisi^me i}acs!^vtt|ui so prison to Q*i de savoir ai, dans toons oA ratuiom-

^rait dt<^ l^galooient eonroqu^o, ruppclant uiirait ^t4

re & ccttc as^emblde. '

iiitrejuillet au matin, la pr^sque totality deb^'^lcoteurs de la

troityuiont renduii nu viiloixe pour prendre part & I'^lec-

le ni^jofite de ceselcoteursparaiHsaiont-favorables £ la Oandi

\

l)l^e tonne che^

l^galetUQnt

11 estde

pafoisse St.

tion, et que li

>

i

daturo (le Lidouc<[^*^ jP^ue St. Jacques, president des Coniiniiswiires d'^oles,

aurait proposd de ne jRiire qu'une nKseiubl^'o et se serait aArofm ^ cet effot aa»/
ohefa du parti do 4'appelunt qui, aprds s'dtre eonsultd^, "r^ondiroot qa'iRne
voulaient qu'une nssbmbl^a et qu'elle devait se fuire a la porte dcrEgUseV

. engageant par Itl les ^Icctetirs 4 se Mndre k la porte de I'EgliBe, 4'ap|»lant et

^.pli£ll^urs de scs prinoipauz partisans s'y rendirent eux-m@mes.
'^

s

'vJdBrest ^tabli par la preuve quo cotte niatioeuvre a 6^6 employee jter ruppclant

I et ses partisans pour Eloigner- les^lecteurs de chez Raby, oi se faisait I'^lectidd de
.' ft " ' I'appelant darts le temps mSiuo que La<louocur <5tait ^lu a la porte dol'EgliNd.

'

^ Quelques per-sonnca,. resttSes chez Haby, nomiu^rent ce dernier president de
l'asSem)>i^ et I'nppQlant fut mis en nomination

; quelques in.'^tants aprdii deft

lartis^ns de Ladouoeur s'apercevant do eetto election^ mirunt ce depnier Sur lies

Tangs.
'

...
__

;;

Avant onze heures le Poll est d^nian J<$ par quatre ^Iccteur^ le pr^Ntdcnfe
"

Kaby r^fibod que- c'est trop tof; A onze heures sonnaut, nouvelle demknde, de >

PoU par quatre elecieurB, le pi^;jidcnt r^pond qu'il en futtt cinq ; un 'einquiSote

eleoteur se joint au» quatre autres et demande le Poll avant ia lovdie des mains etg-

If,pr^^ident,decide qu'il est trop tard^ demanJo la lov^o dcs mains ct proclaiu^ "

„

41u I'appelant oommo jiyant la niajorite des elccteurs presents.

Jl est auipleiiicnt dtijbli par la preuve que rappeUnt et ses.amis ont ettoploy^ t'

:Jte dol'et 1» fraude pour dloigoer let* ^lecteurs dtt lieu dfi'.lo'BrWscmbyo et pour

emporter I'^iection; qtfedes personues se ten.jientcachec'sdans|ji'cuisinc etdnns

J|a cour'chez R;iby avec instruction d'entror dans la sajle oi se tienait rassembliSe

au moment oii onze heures sonneraient.et sur un signal qui leur serait doniiiS'.

.; II suffisait de trols ^Iccteurs pour faire b demaudu de poll; c'est ce que..

^.^^liclaro la suet, 87 .du ob. lb des Stuuts BeftM^iSLdu B.C. qui n'est modig^
,

.'qdequAtat au mo<ie i suivre pour telle I'lection quant & la tQnue du poll sculo-

jDont.

ssf-.-

, -s

''^ /•



y:t:

1& quo la

)t oullo ot

vnUblo, i* :|l >.;

bliie peur I
408 coin-

iriq.,Ghi«p 1
sm. fltre 1

{torto do I
mcDtcoii* . ;

-,'

Hi raiisom-
i^''"

tirnU ^it^ fl 'p

etirs cPe }a *...

t4r^le«> 1
lit <t.tndi- ^fl

"

d'deoles, '

' H
efftit au»/ t'-'H

qu'iRoe

rfigUseV 1 -. ',)

{lelaoiet

'tippc^ant ^
1.

CCtiOtt iiii0 : H
?S!i'»^- '

' *

.,

ident de .H
prds den 1 . ,,

r sur lies -

oi'^tdent ' H
»''

tt|<l0; ^ftiil:*" '9
nqutSme B
iiiuiQd etgfi

'

;1
)roclalne '

„

V *

f.

ct pour vj^p
: et d^ns >;,

jscnibl^ ?^K ; «

ionii<$'. B^
ce (itie 1
modiC6 1

>11 sculor

OQURT OPiilTEEN'S BENCH, 188^. -,/ seft

"t?^

^

Oette Kction 37 dit: "«i le olioiz de# dita botoitiimirea d'^eolos coDSUt^, Jo»ph9«»»«

^*Jkoi% do« .Jleolcure prtfMnta poarron^ demander uo poll, lequel dovra fitro toim Uon eSie...

*J«"'^»
'«» '*»'«• ^tallies pat la loi alora en force pour r<5lc(«ion dea oonaoiilers

"llwnicipaux "
;
oette aedtion est auiood^e par la sett, 29 da «h. 6 de la 41 Viot

'

qui 'ie lit ooiM^io iuit
:
' la section 37 du dit oh. 1(J, so terminera oomme" aai^

*:

' Et d'apri»,Ml?nodc prcBorit pour ka tfleotions dea ooDBoillers munioipaux par ies JH^
'

" •

" wtiolea 308, 309, JtlO. 311, ^12, 313, 314, 316, 317, 318, 319, 320, 321, et

I'

825 da oodo ftunjoipal, legquek sont drfolarda faire partie du dit note et-devront
" fi.tr& Interpretds de maniAre que r^leotion ae Fasse en un hcuI jour."
*- II n'y a auoun douto, qUb la aemundo do poU pout etre faito par trois «ieotear» .

" '

et qu'il faudra avoir recours aux artioloa Vit^s du oodo, que pour ia tonue du
^

- poH Bculeinent
: b phrase telle que Mnyue en y ajoutant I'addition mentionnde^ • . •

dans la dito section 29, oh. 6 de la 41 Viot. parali no pa$ porter d'autre aona-: '..

^ !i e!^ ''**"-^ ^*"^ 6tre te»M auivant le^ rdglea ^tubtiea pw la Igi alore en, foree ' "

/' ^, r^lecypn d^s conaeillers msnicipaux, et d'uprAa l« laodo proJwrit po'ur Ies - V i

"

^1 <5l*iion8 des'conseillers munioipaux, par lea arti^es 308 fee........
*

'
*"

*

'* leaquels sont d^cluwJa fuir<s partie du (lit ao<' o'eat-Wins en autant qu'iU ont .

rapport ati mode de tenir leBotf. , >^
Nou8 sounaettona quo tris ^Id^teurs ^pouvaient demander le poll et 4 tout !

«5v^nonient la prouve deuiontre qu'ejf troisidme Jiou le poll a 6t^ demandd pdr
'

"

cinq ^lecteurs l^esents, et q^e-cette domande a et« foito en tempa opportun et - •

'

avunt 1ft kv^e dea main^,, He sorte que cctte deniande njj peut pa's manquer d'fitre ,\ -
-

'

BUffisante quant uu non,ibre do ceux qui I'ont feite.

'

* "* '

L'appclaut pi4tend qu^ ceux qui ont deinaad^ le Poll u'avaiont piMs'pasd' toot&'-t
leurs taxes scoluim •

" "^

j - •

Nous i)r«5t^ndoiis qyll n>t pas n^cessairo d'avotf pay^ afes taxes poor fitre' '-is
qualihe 4 n.«ttre un c.mdidat en nohtination, le pulBmcnt des taxes avant'dfr ,"

'
'

jpter ett^s.uffi.^ant; d'ailleurs; d'apr^la section 38' du chap. 16 Bes Statuta
?'

;^4efondu« du B.C., Id vote do cclui qui n'a paa jpay^ sea taxes n'est pas aoi^tiW, '. "

Biai^ ce voteur est cxpo.s^ 4 una p^nalif^; * ^
. ;

'-
«..

Bans le cas actuol, i^'eat pas i^VCx qu'il existe auct^ *6lfi So perception ea
''

force oonstatant aucuu pr^llvemeut fait sur Ies oontribuables do la municipality ; " .\
11 est vnli que ^yprten 11.by paru!t en avoir (Wt un en sa pr«5tondu*Kjaalit4 de*
Befcr^tiiire-trdsoricr, mais ce r&le et son approbation par tro^.coJBmifeaircs en '

^ t88c.mbl<k; irr^gulJAie ne-peaveut pus valolr plus que touB Ies aaSea actes de ce prf -

teodu seei^tairc-tr^oriSr, et quo toutus Ies autres assemblies irreguliArea de oes
" *.^ '

troi^ comuji8.sairos, II best pas ^tabli que Ies ^leoteurs qui out deuiaml^ le IpoU
"

'

fettascDt rien 4 pay<pr n,vni)t 1 ekbtion, et cops^que.uiwent iis devaient etre pr^sumiJs '

'

.'

«e rien devoir^ t j^squ'a pl•)B^ve
'
par le dtafendeur de qucJque pr^ldvemeBt %»!•.

s netit ftit et en force au temps de I'^l^ctioo. L'intiuj^ n'etait tfiillemeat tonu d«
fcirc prcuve de paieniont de la part des ^lecteurs qui ont d«aiand4 le Poll.
En i^auui^, n<Mis preteftdons que la seuie feWtion l4«le qui ait ^t^ faite. est-

MUe qui i^ea lieu a la porte de TEglifie
;
que Telectnw «H I'appelant auruit «t^ *""

Bute a nne aasemU^e f^ali^rjBM^t convoqttee serait eijcore une nullity, parce ^ '

que Ies ^lecteurs. ontm emplWj^^Jy assjstcrpar dd et frattde et parce q^e lo.

•jr^jdent Raby^a rcfut^jSjustentent et '\\\^^\
-

^'A I

i ti

^ iil^ment \q ymadra I'ffnrpgiHtremcBfc

H4 V
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366 COUKT OF QUEENS BENCH, 1882.

iTS! "'''* '^"' " ^*^ «'^»""«<'^ l^««leiD«nt 4 dmr^ntm repriMS ; et nouK pr<StondoiiiMon««i,.u.
^00 le jugmiionf rendu par Wft Honncar lo Juge B<Jlangor, annulunt l'^looti<m de

\
I'oppolant ct ddolurant le dU Antoino Lidouocur dfiroont ^lu doit fitre oodfiriu^

''.. —lo tout arco ddpeiM.

v.. RAM8AT, J. ThU ca»o»ris€8 out of inwunderstandingB and difficulties of a
^^uo'o'P"! Council. We have not to decide oh tlie merits of the di«.grcoment,

. but whether the appellant, Joseph Siuvtf, was duly elected a Softool commit
aioper of the Pariah "of St, Plaoide, or whether he has usurped the office to which
one Antoino Ladouceur was duly elected.**

,
The suit began by a proceeding in the nature of a quo warranto promoted by

the respondent, w4io declares himself an electof, and qualified to vote for school
«offlmissionerR, and setting forth that Antoipo IjjaJouceur was duly qualified to
4)6 elected, and Was elcc^d.

Both the quolity of capacity of the respondent and ofAiitoiiie Ladouoeur—

_ _ *»"« "" «'e«'Of «nd »h6 other as being elijiiblo for election—were expressly denied, -

and it ipay be well to dispose of these questions at once. It is argued that res-

p6ndent is only the jirhe-nom of two persons, G, Raymond and Damaso Leroux,
^^° themselves participated in the proceedings attacked, and because he
'"^ogn^ed <l>o^vftl«dity of the proceedings ip paying the socretary^WBasurer

I ^
.

-
I'hcjse^Domination as seoretory-troasurer ho now impeaches ; that Raymond and
tieroux have not paid their taxes, that Ladouoeur was ineligible, because neither

. -he nor Ills proposers had paid their taxes. ' \
. I sec no evidence \a disqualify these parties. Those whoso names are otNtho

-voters' list are entitled to vote, unless it can be shown positively thflt they ore
subject to a diaability. The evidence of this is on the p^tty alleging the
incapacity.

Substantially there is little difference as to the facts of the case. On the 7th
February, 1881, it seems that there was a special meeting of the sehool com-
missioners called to decide as to whether the B jara should resolve to settle the
claim of the former, secretary-treasurer, Mr. Barnard. At that meeting cir- •

«amstanee8 came to the knowledge of the cbmipissioners wrhioh ioduoed them to

«onour in the resolution to dismiss the then secretaVy-treaHurer on the"spot.

Th« resolution to di-tmiss the secretary-treasurer was adopted unanimously. *

"<, It is nnecessory for us to form, much l6ss to express, any opinion as to whether
tbivact of rigor was justifiable or not. It is sufficient to say that 'the dis'

missal was accomplished, and that the former secretary-treasurei' full^' undor-
atood that he was dismissed. That the commissioners had the pov^pr so to ^eal
^ith theif officer appears to be beyond all doubt,\ooording to l3W. C.S.L.iO.

i 15, 60, § 4. Before the dismissalspiie Anthiihe Pilon wad appointed secretary-

treasurer pro tempore. Leroux, the former secretary-treusurer, then l^ed,
and Pilon continued to take the minutes. Mr. St. Jncque«f, jhe obairujon of
the school oommissiotiers, who did not ap'piove^^f these prooeedifigsj-deolared

'

.|

,he would not sigh the minutes, ahdwi|Kdre^,°lieflMrjgdo take any.. furt^pr
'

^
j>art in the meeting* The remaining comutti4iflAei& thW appointed one of

I
thems^l^ea, Mr. B. Pilon, ^ a«t as c|wttrman. i* the |*Mooe df St. Jacques
<8eo, 64), an4' the meeting tlien iik^SfP^ 'iH the.lltB ^^ruary. Tjjiis would

1..

^

•»i»
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hovo booneotirely within th« powers demed from tli« eommoii l««, but U jii^i*,,**
•pp«0M that the duty of the ooiumiMiontra waa to proceed to the onnpinim^nt Mm'Mleaii.
of a leoretary-lraoaurer, who ahould give aeourity beftg^otliig/^Ai»i^|«r

'
- %^

cotoplioatiou waa created by the fact that the meeting of t^Hf had^taken phioa
'' " -> ",

io the fbrmer aecretary, Leroux'a houae, and the conimiaiionm Wid h6t - . - "

decently m<^t there again. By the adjoarnnienl they had flxed'no other piaee '

of meeting. The throe rctuaining commiaeionera agreed, however, to meet at
'^'

the hpu«e of Cyprlen Ihly, and the ohairman />ro tm. and the aoohitary »m '

Urn. sent Mr. St. Juoquea and Mr. Lnlon'de notice of the adjournment-, and that
the situng Fould be held at, Raby'a. Neither St. Jacques nor Lalonde attended

jand it i/f contended that this is not a properly adjourned meeting, and that it i?*/
Dot a apeoifli one. Ififwaa not a properly adjourned meeting, nil thijt waa donci
ItUin th«iab8cn^«<ioFtwo of the commieaioners was radically null, Tliero
woj^rd bo.no proteotioff for the public if a(« portion of their representatives o»»

" •

^ Wad them at^ole-and-cornpr meetinga, and it sccma to met to be a dnngcrou*
— 7 "

irregularity to a|ter the place of meeting. We must not, however, sacrifice eub-
atanoe Ui forin, t'oid of any renlln^crest. It if) proved that Itulonde could nof

"

be present) and it ia to be presumed that St. Jacques purposely abstained from
attending, for he had a *pcoiui notice to tell him where the meeting was to be
held. ApfliD there i« jiothing in the law to declare a meeting to bo absolutely

. null tecaoae there was no secretary-treasurer, "it is true that the form indioates
that thesspretary-treasurer should Hign the notice, and that is the usual course,

'

but ho?f wore these oominisMiorfSrs to act? Tlio chairman abandoned his func- ' -

ttons, and the secretury-troasuror was dismiased. VYasihe-sohool manioipality of
St. Plucide to beaome helpless? I think, therefore; tlje notice given by Anthiuft

' ^'

Pilon was sufficient, that the adjourned meeting would bo held ati Ruby's. If
that meeting was lawfully held, then Mr. Raby was duly dpp(^t«d> the vacant
office of seoretary-treusurer, and ho was the proper person to sijjn the summons mL '

for the poblie meeting for the election of a commissioner. . In 'any case Mr. *^ "

Damaee Lcroux had no authority or color of right to ouU th^meoting. The « -

<Juestion, therefore, becomes/narrowed down to tbi^ whether ^ihe meeting iit
'

-Raby'gon this 4th July wjs regular, ond whether it was feiirly and hone-^tly
held. As to ito regulyit*; it h maintained that it was not called by the officer
qualified, Mr. R«by,—thht even if he had a right^to call the meeting a poll jwas

'
.

regularly demaiyed, and refused on the ground ''that it was not demanded by ! •

five electors,—that it only required three electors to demand a poll ; that in '.

effect five electors \did demand a poll.

The appellant intends that ila% was duly appointed secretary-treasurer; •

that at any rate he\held the office de/aeio; that fivey electors are required to
demand a poll effectiVely, and that on^ four did io effect demand a. poll.

The nomination ofyRaby has already b?en dealt with. The difficulty As to
whether five or three eWors are required ^o demand a poll arises in this way :

—By aecf. 37, C. 16, 0^ S.L. C, it is provided :
" Si le choix des dits oommift-

wires d'^oole est contest!^, trois des dleotenrs presents pourront demander un
poll, lequel devra etre tel^u "suivant lea rdgles Stabiles par la loi, ahr$
p(}ar Mcction des conseillera munioipaux." T

. ^
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V- -terTh^d v., c.6,fc.8^ ,^J>««i»d<Uf '-Liwctt6lriN»4h •h.rir^t^-

<5.

, _ t

: ^' Kt 4'«prd« J« mode proaorU pour I«« iSI-tfonii do. oun^liourii muniafniiif tL

«dl326 du «Hl, mun.o.p.1. /«^«,/, .^, ./<c/arrf./ai;|r;,«.,f, rf« JU 'acU,

"

etc

^•otom fbu. dcB...nd a poll, othorwlm. i, i« the 'duty of tlw proHid«Bt to decl.r.

r^r L Y , i • "i"r
"'""'" •^•""""•^^'* • P""- Tl.e official return to

1^Hi r ' 1".
''"'""" ''•'y'""'*'"^ " P""' ""^ •»•'' I '»''"k he hM failed

^0
do h.. te«t,„.ony Nng coutradfotod ip the n.o.t po.i»i,. way. We a^

therefore, obliKod to dooide the effect ofsco|. 37 C.S.L.C; and art 811 MC
It .eertis to ...0 Impossible ,o arrive nt any other ooncluaion than tl.i...th,i

IT'fIV "•!:'T"' "-P^"' "•"'«^'" ruleofinterpretattinlf

oncra to the elee ,on of municipal oourtcUlors. Second, thefive are mentioned

iwe^r? r" ' ' ^"'°" '^'^' ^''^'^'- ^°*' »"«• *»*'<''' "»t«""y o.e^
Tides the flrat enaetmoiit An.1 .« - tui-j j—.._ ,. „ „. ...

-^

the poll M a pririlege or ez
if -hand*, and therefore the

I think, then, that these

./.Tides the firpt enactmorit. i^nd aa a third

.My. "Oeptiouto the •rdin^jiy mpi of election b
j^resuniptioln is in faVor df i^he greater

'"objeotioiipslare Unfounded. \ ^

3ut another question arises!, and'*'thatlSHrcr, in carrying out the law

.
tentions of the^membcrsof the cUoil, rendered embarraasing by irregularities

toally thlVeot pf depriving theii^ of their right to vote,

iWT 17
^"

.?"" ""'""« *** '""P"^- ^ '^' conttnding parties tho malice

^finflull' Tv. T^- '' " *"'^ ^» "^""^"^ howmistaken«al influences people perfectly honest, and who arc in an instant gonverted in-lobhnd part.««s. This ha. probably been the case here. Th^i-aiori^. ^the councilors felt naturally aggrieved at Mr. St. Jacques' cond^cLtL Ld^.cellent reason to be still mor, annoyed at Mr. LeLr-and they thought
hemselves justified .n adopting overyupportunity of upsetting their plans. So far

^
they might be justified, but th^y could not be justified in dealhg in Lh . way u
%Jt7r S:

'*'*''" '~" ^'"''""S *'»°« "8ht to vote. St"/"^ect did.
^
The meeting at Raby's in July was unusual, and particularly ine"

- dTaoibbT f'
T"""*?*'- /••"'*''--» of fifti^<lea.and the p:^l

,

7X3% '.'^'*''*' "^^'^^ ^""^^ oieeting knew perfectly well that^^
^ thXl I r*?''':f?.''r''"'''~'"°«P'««'y tovoto.'^ItwLhisduty,^

IST . i"'!^'^"''''
discretion, and to have avoided th, mystery S

,
•hich heevxdently>te„tionally indulged. I am-therefore to reversS; and thlt

MU-

-.t-^
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qOUET OF OUKBNS BENCH, 1882. m .w

i^>utooi!t». Myreinon for not allowing oMt* U tbut whfch formerly pns J«M9Hnm^r*

JH tn PurlUincjU. A oo»ie«t ofthi.goH u pro bom publico, If not mail- U««ltou«u.
ou«

;
and in this Jtaio I think tl.oro wm| protMbk <MiMB r<^ tU ifntitat ion of

'

^Ui>«? proeecdingii nd Ibr the ^lofeiio*. *. 7 . * « ^ * ,.

Tim judgment of tho Court U 08 ft»U||fa:—.
" lin Cour, etc. { ,

'

^
" «on«id^.ront qoo ras^embMe tcnu« 4 la porto de I'^so de In pnroi.-^ \

.
I'hiciJo, 1« 4 juillot 1881, n'a pns <Sk5 dnenient oonvoqu<Jo pnti>auouno poru,
But..ri»^o A ce fiilre, et, qu'cn conHt<quencc, la prrftcnduo <<icotion du nomu
Antoinu Lodoucour, pourngiren qualil<l dd Couuuisoniro d'Kcolcs pour la dii
paroijjHC, cut nulla etilli;,'ule; ./

" Con8id<5rttnt quo ruwemblic tonue dans la roaixon do Epl.roni Raby, le
niCrtje jour de la ihCnjellnMde, n ^t<S duciuent convoqudo, ct quo Ion tfleotcurHopI
6t6 indaita on erreur par lo fait que los deux ugacmbldcs Oht 6i6 convOquxTos
aiuiult^ninjcnt, et pour lo jufiwo but, et ont dltf, eo oonFdquooco do cetto erjour,
pnvds.de rox.rcico do leur droit do voter A r<Jleotion d'un Conimis..airo d'Kooloa

;

" Et conaiddrnnt que I'dlcotlon do Joseph Sauv^-coninio CoininiHsaire d'Eoftlei
pour la dito paroiMO do St. Pluoide a 6(6 f.iite p,ir surprise, et'en violation„,des
riglcado I'dquitdot do lu bonne foi, qui doiveut fltre obscrVdos en semblablo
euB:

" Et oonsrddfunt quil yaorrcur dans Ic jugomoni rendu en okmbro A Sto
Scholastiquc le 14o jour de ddecmbro 1881, qui dfoluro lo dit Ajitoio©
Jjadouoeur dttment <Iu, rcuverse le dit jugcment

;

'
* ; '

" Et prononpunt lo jugement que le dit jugo auruit dQ rondrc, ddolareVdIcotioa
du dit Antoinc Lodouoeur et du dit Joseph Snuv^ irriguliArd, nuilo, et de nul-tffot
^t la oasso et met A n^ant, ohaque pfttlie payant sea frais, tafit en octto oour que'

'

dttns la cour de premidre instanot) ; e)( en outre, oette oour, en vert* d^ pou-'
\voirs qui lui sont.oonWr^s, par acte ^ass^ dans la 44o et 46o innio dtf rA.»no i<)
•Sa Majesty la^Beine Viotoria, bh. 19,'ordoone-qu'uno <Slootion ait Ijou ^oOtodi
l*7nie jourdootobre pi^ochainj ^tant le quin.idme jour juridiquo, 4 compter
do la date d-e ce jugement, suivatt la lofpour^lire «n Commissaire 'd'Ecolea
^poSr la dito paroisse de St. t'lacide, pour remplacer le dit Suuv6 dont I'^leotion
est annulde, ct que Zotique Lulonde, dcuier, maire de la municipalitd de la dite
paroisse de St.Plaoide, soit nomuld, ainsi qu'il I'ost par le present ju^mbot
pourprdsiderAladitedleotion. ' • ' *

PagnuelodiSt.Jean, for appellaDt.

Privoitet Champagne, for respondent.

(J.K.)
^,

Judgment reversed;
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370 COURT OP QUEEN'S BENCH,'1882.

COURT OF QUEEN'S BEN,CH, 1882.

MONTREAL, v/b MAY, 1882. .

Coram DoBiON, C. J., MoNS, J./Ramsat, J., Caoss, J., Babt, J.

/o. 463. '•

THE CONSOLIDATED BANK OP, CANADA,
' (Claimanti in the Court Mow,)-^

I Ap/illaVTB
;

AMD •

/ 'g,X ^

THE MERcrtkNTS BANK OP CANADA, / '
'*

*

. {ConUttanis in tht Court below,)

RK8P0N0INta.

UuD :-Th«t • letter ofrunntM gWen <io.k B*nk, MrarinKjthe pftyneni of notei dfceounted by
Mid Bank for caruin flsnu mtntloned, did not blndT the gnarnitori to • B»nk oonitltu-
ted by the amalgamation ofttte (aid Bank with aaother Bank.

/

Ramsay, J.—This case oomoa up on the oontcstation of a claim on an Irnaol-

Tcnt estate. The City Bank accepted a tett* of guarantee from two gentlemen,
who thereby bound themselves jointly and severally to and in favor of the
said Bank for the full payment of such notes of this firm which have been or

hereafter may be discounted by the Bank, thereby making themselves and each
ofthem " as fully liable and bound for the same as if each of them had indivi-

dually made each and every of said notes." Later, the City Bank and thQ
Royal Canadian Bank became amalgamated by Act j^f Parliament under the
name of the Consolidated Bank of Canada, and the new bank, believing itself

protected by this letter of guarantee, continued to discount the paper of the firm
therein named. The drawers became insolvent, aa also the gentlemen who
signed the letter, and the claim by the Bank was on the estate of one of the
signers. This claim respondent contested by saying the letter of guarantee was
totheCityBanfcnnd not totha Consolidated Bank, and 'therefore it does not-

apply. Tlie argument is that cautionnenients are to be strictly interpreted. But
it is answered the City Bank has not lost its identity, and at any rate this is not

,

cauttonn«m«n< but flijoint and several obligation. ^ , .

There is nothing in the wording of the statute to help us over this diffidultjv

The rights and property of the two Banks are transferred to the new. "But
the rights are evidently only those existing at the time of amalgamation about
which tMsre is no question in this suit Under the i^iithorities of the English
law the case appenj^ to be very clear, that, for no equitable consideration, can
.one party take advantage of a guarantee given to another. So, where a bond is

sto one and he forms a partnership with another, the co-partnership cannot tal^e

advantage of tbe security. " Where there is tbe least diflbrenoe between the con-
dition and the breach, the surety will not be bound," says Ddgny, C. J. "It ia

not Wright's mimdy that is unaccounted for, but the money of Wright & Com-
pany," aaid Gould, J., tn the same case, Wright & Russell, 2Wm. Bk. 934. And
where a partner retires tbe remaining partners cannot toke advantage of the
bond to the old firm, Strange & Lee, 3 East, 484. Th|»>rtle was adopted in a



M

easfi in this. Court

COURT OF QUEEN'S BENCH, 1882. 871-

CahaiU.

Henault & ThomM, 1 Itev. Leg. 706 ; Nor en • partnir- xhecoi^m
.9 inoorporatod tkke advantage of a bond to the old partnerahiD ^'^^-BSk*

I)anoe.*4Jirder, lB.&P.NewCa8ea,34
"«>«•»• o.a partnerahip, ,,cj^

J^ "' Mcioalfe & Brown (12 Baat. 404), cited .n th..othe^.ide.%«^^*
.vowedlj turnaon tW .nterpretation of the tern,, of the bo^d; and refer, to Bar-

tlt^r 7 '^'"« ^«'^«^"'''« *» tl^"''-' ground. In Peiae & Hirst therew«i a. joint and several note payable to order to give eredit to A, at a certain

ofteLkTr
•'

'""^'**V*
»«•• -»« »•-« P^y-ble to the fill .eZ"ofthe b.nkmg.hou,e or order, and being evidently intended to be a oontinaine

^ronhlri "r" "*•?."'"" •*' -^-^hatanding a change in the ZZ
f1111«Tu^

""- ^\''''''^ "^ are to be found in Watson on

rJ
"
tt/''^" "^I'^TJ^^^f "'«'-J'«''»««'Wo'>.buttheca,e.aroto befoundChop. III.; aI«,Oollycr§ 613, where it is admitted that Barclay & Lucas Jsno

But it wui contended that the rule rf the civil law is somewhat different andwe wer^ referred to Pothier, Obi. 386. But I think that authority supplrte theprineipleof Mercalf & Bruin, namely, tffat if the security be to «pr- ^1persons ,t p,«ses totheir successors, and I cannot see thai it indicated kny «.b-•tantial difference between thTcivil lafand the English common law. So faVL

lo^cirvT"
" '' ««°«'<'«"«o'» goes article 1935 C. C. seems to be absolutely

But another/^nsideration was pressed, upon our notice in reply It wasargued that this was not a bond ol'surety. but that it was an .ctuatjoinU^ 1^vend obl^at.61, of Messrs. MuIhollanA & Baker, along with Bartley i S andCleghorn & Co., to be parties as promissors on" their notes '.

It IS difficult to realiae the distinction or its effect, if once established. Mulhol

m44T rTt-"""
"•''*'''' PromlW«,he w«inot a party to the „^(2344 C. C.) H.S contract not being a principal on<^, but an leiory Tnt^^

m.7er '

'• ^'''-'"V^'^''«^*^-P"-P^o-^y«i-.r,p;hl;

But even if there were room for a distinction, or that we could hoM Mnii.^1
and as party to a note he had .^^ si|«.d. of ;hat use w^Jld t T/^'tlants? It would amount to this, thit Mulholland was bound to pay ll4«oo«nt^ by a bank which did not exist, that is, he was boundtolZeSon a condition which never did or ooul* happen.

aosomething

In appellant's factum there is an appeal to equity. There ia no «,„!f.wi
<,aestion to be considered between appeli^and IpLent^ ' ^"'**"*

lam to confirm.

M

MoNK,<||;., dissented.

Bitchie dkHitchie, for appellants.

> A Boy, Q.C., Counsel. ^
Laeoite, Globen$ky db BitaiOon, for nsponde^t

fJadgment confirmed.



372 SUPERIOR bOURT, 1883.

;

SUPEKIOR COURT, 1883.

' MONTIiEAL, 2Ut APRIL, 1883.

6Va»t TAB0HKBE.4ir, J.

„
Ko. 16:!9.

.
BlguneiM e» qual, V9. BtunelU^

H«LD .-In an action of damage* by the father of a minor for rape, where the C8<e wis anitelned
merely liy tho pvidence of the girl, and there waa counter eridenee to the effect that the
glrl't character was equivocal, that the action could not be luaintalned.

The plaihtiff brought xXv notion as tho lather of J(»cphino liigontase, i
minor, who, ir was allo^'cd, had been violated by the dcfcudiknt on the 3rd of
December, 1881. ,The outiafjc, it was suid, was conimitted late in the eveniDg,"
while tho girl was crossiiin u fiel^ about three arpents from her residonoe, in

front of n barn belonging to the defcmlant.

Tho notion wa^ not brouiiiit until the girl was in -an advanced stage of preg-
nanoy, and on the SthS-jptcmbcr, 1882, a child was born. ^\
The dcleirdant alloiiod that the charge was wholly unfounded. .

At the tri;.l tho girl herself was tho only, witness brought up to provo tho
alleged rape, and there was nothing whatever to corroborate her stutement. She
said that the <iefondant, on tho evening in question, seized her and forcibly had
connecti6ii wiih licr. She made no eoippluint at tho time, nor until long after-;

ward«. .

"'

" Tho following was the judgment of the Court :^
" LaCour,etc.... *•

" Considdi-iint que le tdinoi^nago oon eorrobortf do In soi-disante viotime d'un
prttettd^ i«ol nc pfut en r^glo g«?ndiale 8uflSre,<^soit au civil, suit au iGriminel, &
la constatation legale du crime impute, surtout lorsqu'tl y a de fortes pfesomptiona
centre le Caractere, ThonD^tct^ ct la chastet^ de I'accusatrice

;

" Cons ididiant- que rimputation port^e par Gcorgiana Bigoae^se, fille do
deniandeur, contre le ddlendcur en cctto cause, accusant ce dernier de I'avoir

violie et coniiuc charnellcuient le ou vers le 3 d^ccmbro 1881, no repose sur
aucjin autre t^moignage que celui do la ditc Ge9Tgiana Bigoncsse elle-mdm^^et
n'est renduc vraisemllablo par ououne preuve/de oirconstanoe et par auciioe
pr&omption legale ct rnisonnable dans la cause

;

>' Con8id6rant qu'il est ^tabli par plusieurs t^moins que la dite Georgiana
Bigonvsee a fait preuve, en diverses ciroOnstanoes, de malhonndtet^, de l^retd
coupable et mSiiie d'immoialitd dans sa conduite, oe qni rend 8iu|pbet son ttfmoi-

gnoge rendu en cette cause, et laisse aa nioins place & un doate raiiionnable dont
le d^lendcnr commo partie accas^, doit avoir tout le bin^fioe

;

'^ Considerant que pour ces motifs, I'aotjon en dommagee-int^rSts, port^pir
le demandeur, pdre do la dite Georgiana Bigo]|(eu$, contra le d^fendeor, ne peat
8tre accueillie

;

'/** ' , ,

""\

" Maintient la defense et renvoie raotion aveo d^pens distraits," etc.

\ Action dismissed.

Laco»teyOhhen»hy, BitaillonA Bro$Hau, {ot ihb ^\aMA\fl. <
*

/ (i^^rton, i?tn/ret 4^ i?onon, for the defendant. <>
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TO THE PfilNCIPAL MATTERS IN THE 27th VOLUMK
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•LOWER CANADA JURIST:

COJiPILID BT

STRACHAN BETHUNE, Q.C,

;^.«.

PAQV.

183

184

311

Appeal :—Fi</« PiiivT Council. / .>

" • :

—

Vide OovPosB. /
':'''

" , :—The only penalty which the failure to proceed on «n appeal to"Her Majesty
in Her P. C. for more than six months after securily bas^teen given can
entail^ is the eiecution of the judgment appealed from. (The Merchaatg
BankofCanada,appellant,andWhitB«rd, respondent, Q.B.) ,

"
: —Where parties show sufficient legal interest in the subject matter of the

appeal, they will be allowed to intervene and obuin an order of inspen-
sion of the case in appeal until judgment be rendered on proceedings,
instituted In the Court below by the petitioners, prided due diligence
be used in the prosecution of euch proceedings". (Riddell etal., appellants,
andTTrans, respondent, and Hannanet al., petitioners, Q. ft.). .....'

« :—In the case of an, from a judgment djimlssing the contesution o/ a judgl
f-ment of distribution and maintaining the collocafion, the appellant is

^ ^ only bound to give security for costs. (Pangman, appellant,and Buchanau.
'

_Jfespondent,Q. B.)
.......J.........

Abussmints :—Vid« Rent.

AsiWNEKS :—The, appointed under the special Act of the Dominion 41st Vic. ch. 38,
are clothed with all the powers of assignees under the Insolvent Act of
187S. (Ross et al., appellants, and Converse, j^spondent, Q. B.) 143

Attorney and Cliekt :-An agreement between, to the *ffec^ that the attorney shall
be paid a proportion of the amount whichmay be recovered in the suit, in
addition to his tajed coste; is ndll and void, and a deed of transfer of the
client's claim based on such an agreement is equally null and vpid.
(Dorion,appellant, and Brown, respondent, Q.!B.) 47

Bailiffb RsTinw :-The truth of a, ofservice of a writ of summons, cao be attacked '

by eieeption a la/ontu, notwivbstanding the provisions of articles 79 and
159 6f the Code of C. P. (^be Standard Fire Ins. Co., appellants, and
flowley, respondent, Q. B.) I... „ 293

Ball Dsusis :—ric;« Exemption raoM Sciznai.

AaAHT :-0n a trial for, the Crown having proved the second marriage ofthe prisoner
while bis first wife was living, it is for the prisoner to prove the abseiscc -

.- : •
of *••• ^»* ^'^'> during seven years pnceding the second marriage, and

' ^. whese such absence is not established it is not incumbent on the proseca>

, *i<»>»<opn>'« the prisoner's knowledge:that the first wife was Uving at the

^ ,
time of the second marriage. (Regina vs. Dwyer o/iasMjiOuire, Q. B) 301

in

J
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Br-Liw

;

Callb :h

./

I

1ST

320

t--

- Vile Tax. / B
/ . .. Pine

A itock giibgcription to a/company to be incor,.or«fed it binding on tlteiub-
icriber, notwithMand/ng that the Act of Incorporation tubaequenUr
obtoilied by (itrgonB ^tber than the gubscriber declares that thecorpor*.
tion th^ll con«i3t of tfae peraons named in tlie Act (of whom the lubicriber
ia not one) and of adch persona as ghonld ihtrenfter gubgcribo for ihar**
in said corporation,/ and notwithstanding tliat ihe person so subscribing
never renewed bla/subscription and never toolc part in any way in the"

r affairs of said cori/oration. ("The Windsor Hoftl Uo. vs Date.S.C .)........ 7
. " :-Proofthat ootic^a claiming payment of calls were mailed to the sbare-

hoMer?, waa sufHcient evidence that guch culls were made. (Ross el al.
appellautg,nndConverie, regpondent, Q. B)

[[ 143.
Capuo ad RMPi).MitNDCsi /-Inasmuch as the Code of„C. P. failed to attach any

penalty whatever for not filing the glatement required by Art. 766, the
,

penalty euforied by Art. 2274 of the C. C, and by ch. 87 of the Cons-
Stat, of L. Ci, Sec. 12, Sub-sec. 2, cannot be enforced. (Carter, appellant.
and Molgon, respondent, P. C.) ,

Cattlb :-The freight for, is payable, even where they are all lost (without tho fault
of the curi^), Vhen the Contract gi*cifieg that the freight shall be paid
in guch a page. (Bickerdike, appellant, and Murray, regpoudenl,Q. B.)

CiiAnTsi. Party ;-l'a'der a charter party to proceed to Sydney, 0. B,, and there take
^' 0" ^0Ht4 a cargo of coals, containing the clause that the veggel should

take he* turn with other steamers, and take precedenco ol tailing veaiils,
and receive prompt despatch in loading and unloading, the charterers were
only bound to use diligence, according to the custom of the pon, and no
delay cuused by such custom wi|l give rige to a claim of demurrage.
(Lord el al., appellants, and Elliott et al, respondents, Q. B ) 30

« .—Wliere it was stipulated by a, tliaU steamship, then in England, sbo^uld
" with all convenient speed sail affl proceed 10 Slontreal, to arrive there

' **'''•''" *«"»»i'o/n<i.;jya(:ion. 1879,4c.,'' and the vessel arrived at fionU
i-eallSth May, navigation having been 0|H;n 1st May

;
the stipulation

as to time was not a condition precedent, and no dnte "being specified, the
arrival of the vessel onj the l8th May WHS witlfin the terms of the coni

\ ^•*^t™ore especially as the defendant, w lien notified that the vessel had
sailed for Laerpool on Isl May, made no objection on the ground of
delay. <aall vs. McShane, S. C.) .;..!...; ....',v^

Commercial MATTKic—ricfe Loan. \
CoMMKiicixi. Travsllbr :

—

Vide Wao:.b.

Coiii>BNBATihii:— ri\fe Costs.
\ .

'»

Collocation :V IVc/e MoRraAeii. '

. COKSTAB E :— ITrfc PhACTICE.

CoNfiMPT ofCocrV— FiA Pbactici.

4C0STS:—The, iiic on judgment may be legally paid to and compensated ^y a debt
;,

,

''"eb.v ihe>ttorney of record of the party to whom such costs are awarded,
^ notwithstanding that such costs have not been awarded by distraction

to the a'tome^n the absence of proof that he bad paid hi^ attorney'B
* costs. (Kilgour *fl. Harvey et al., and Logan, opposant, and Kilgour,

opposant, and Logan, Contestant, C. of R.).. 13^
Coopoxs :—On motion of the owher of bonds mhheoupoiu attached, the Court wlU'

* - order such of the eoi^Hm* as are not in litigation to be deUcbed by the
^lerk of the Court and (Mivered over to the party moving. (The Montreal,
Portland and'Boston B. W. Co., app«llant, and L« Banque d'Hochelaga!
re8i>ondent, Q. Bj .\ ; !»...,„ .u 164
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«« «.**<,«/ ...«„jo„:_A]h«, notIe„l>«lity to conte.Un opposaion/"*
on he ground hat .hejeed on which it i. based wa. e„cu.ed In fraud of

' Tf^rf T^' T ""' ^" ""or'owly lniolTent,and I6 a.k that the
deed be declared lnoi.^«,iTe, null android and beaetMlde. (Lamarche,
appellant, and Paiwfi -« qual., rejpondent, Q. B ai,

<Ju8TonTor OHan:-TlH, mother has an abiolute rRht to the ^h^^; ;f"a cbn.raiidU jears (the father being dead), unless It be establiahed that |he is dis-

'T r
;'y "'"'""^•"='. «>f '• '">»We to proTide for th. child. (Exparte

*"

i r-Notice or claim for goods seized bj the customrauthorities must be Kiren
bjr the owners in writing within one monttf from the day of seizure. (Law-
r«nce V8, Ryiin, S. C)

I :-J.Mticeg of the Pea«i, acting wiihin the limit of their aWhorflv and witivMt malice, are not liable in damages for^n erroneous judgment (Roy »s
I'aue et al., L'. of R.) „;;

*0U|T0M.4

S)AmA<iitt

:

137

389

Vide PRACTIipi.

u

30*

187

tbt

Bd,

on

ur,

... 13»

lU-

»1,

164

A^

;— EriDI.NOB. '^. -

^DlMCHRAOB :— IW«OhaRTIRPaHTY.
'

»

"
-

-When the Charter Party stipulates that the wssel shall receire prompt
despatch an<} it i. pro«d that delay in loading was caused by want of
poal and not by any delay arising fjom the vessel getting her turn.
demitrrage will be recoverable, notwithatanding the provision in the

\charter par«^ that the vessel shall Uke her turn and sulRr'any
l«y consequent thereon, (ICUIott et al., appellants, and Lord et al

. respondents, P. 0.) g^ ',_
_

"
©ivoMi :-W1,^re pti^rties were married and^ad thei7'domldl"rin New"york"but"he

husbnnd afterwardaesUbhshfed himselfpermanently io Montreal, a decree
of divorce sXbsequently obUined in New York by the wife (the husband
appearing ai^ not contesting the divorce suit) has no binding ettvJot in
this Province. (F|8k, appellant, and Stevens, respondent, Q.B.)

^
^ ^ :-The parties, in such^a case aa above, being still bilaband and wifo, the

lattpr could not sue her husband here for an account of her separate
estate which bad been^laced in hhi hands for administration, without
proper authorization

; theWnce of which may be urged in a plea to
the merits. (Do.) _, ^ . - r

.Skdorberb :— Vide PBOH|j9aoRT Notrs.

Ev,n.NCR:-In an action for goods sold, t\plklnti(r cannot, in the absence of .

written proof of the contract, prov^y verbal testimony an acceptance
or pa«,*l acceptance of the good* as U^Uvewd. (Munn#tal , appellants,
and Berger et al., respondent*, Q.B.):...\...:..;..J..;.;i>.^.,.... 349

' :-An action oP damages, by the fatherjof a ^^aor girl fe^pe will" not be'
sustained on the mere unsupported and ui^)rroborated evidence of the

; girl hereelf, and specially so in the face of e>ideno« that her character
V

,

was equivocal. (Bigoneasew jtMrf., vg. Brunehe.S. 0.).... 37aExownos dUtjorme :-ride Pbactick.
^ •^•«".' «j

" '• .' " :~ « BAaWaRRTCB*/
ExwPTioji FEOHWri :-Ball dresses are n<^t exempt from 8«teni< under Art. 656 of

. tbeCodeofO.P.(Dout«,.ppellant,andSharpleyetal.,7^ndefits,Q.B.)
tFoRniTDRB:— Ki(/« Waom. V\ "'»"«°-/

Fati«itT:_The master of a ship may recc^er flteig{»f by action brought in his own
name, even when the bill oflading U no(8igned by him, but^the agenu
of the owners of the vessel, (Biclcerdike, appellant, and MWay, rea-

333

228

328

25

punjpnti QrAj^t; ••••••••••»•{B
'

A > •n»* #••••• ••••• ••^•B *•••«• ••••«! 320 ,
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^^ ^ '^fP^W • ^^ ^7'"'!W^==f f,

.IV / ...-,_:
FRimHT:— TiV/t Cattib. PA«ii
UamblinO (Jojwiaot :—Tbe buying and lelling ofibarft of itock, on margin*, »

men ipaeulation, and witliout anjr intantioh on cither aide of actual ilali-

T«ry of tbt itock, li a gambling contract, and conseijuently, no action will

lie for anything connected t>i«re»itb. (Alliton ts. Macdougall, S. C.) 385
Hahab iDoapvB:—Ki(/« CcBTODT or X Child, «. .k

;

IxriDBBTAL Dbmand:— (^i(/« Practicb. '

Inhanity f—ViVfc Practicb. ,

iMHci'intoH tn/aux :—An application to Infcriho en faux ngainit the certiflciMo of the
Protbonotary regarding tb? polling Ufa report of diftrlbu^lon Will not be
granted after the report has been homologated, in faror ofan opposnnt,
who knew of tbe./uMX complained of prior to the Judgment bomolognting

- the report. (Pangman ti. Pauz6 & Uobj>rtion, uppotanf, and Lamarcbe,
opposant^S. C.) , ^40

InSitRAHCB :—Wbens, after'a fire, the insured notifieU the insurance company of other
ingurancei upon the same property, and the agent of the company tliere'-

^ upon famished the insured with a,tirinted form upon which to makes
claim for him, and appointed Valuators to value (he aamc, and SMbinitted
the estimation of the damage ciiused by tlie tire to the arbitration of per-

sons nained by themselves and the insured, the company thereby ocknow-
ledgtd.lhp existence and validitydf their policy as a v^lid and binding
contract, and waived any and all o>>jcctions which they lilght otherwise
have urged, founded on the want of :io!lce of the other insurances effected

in other companies. (La Fonderie <Ie Joliette, appellnnt, et L& OompAg-
nie d'Assurance deStadacona contre le feu etsur la vie, respondent, Q.B. 194

Intkrdictiok:— KiVi« Praoticr.

JpRV Trial :—ri(/* Practhk.
,

' .--

Jusni'Ks «r TUB Pkace :— ri(/e Damaoei. ^' ^'

Lawvkr'b Letter :^The cost thereof can be recovered V the preditor from^his
debtor (Michaels vs. Plimsoll,C. C.)..... „ 29

tiGASu :— Where premises leased are partially destroved by fire, and it is. proved, that
they form one establishment extending from one street to another, and
that the retention of the portion not destroyed (in the possession of a
sub-tenant) would cause grave incunveoience to the owner, and that
the exigencies of commerce and of tenants, required that the property
should be entirely rebuilt and exttnd from street to street, the owner
has a right to obtain the resiliatiun uf the lease and sub-leaae ; reserving
to the sub^lenant his recourse for damages. (Penny et al. vs. The
Montreal llerald Printing Co.; & Cochenthaier, mi» en eaute, S. C.) 83

" :—A transfer of, need not be registered, except as a protection against other
transferees. (Baylisef al, ap]iollant?, and Stanton «t jua/!, reBpondent,

Q- B.) .L ......: 203
Lettbr op Guabanteb:—a, given to u Bank, securing the payment of notes dis-

counted by said Bai/k, for eeriam firms mentioned, does not bind the
guarantors to a Bank constitiited by the amalgamation of the said Bank
with another Bank. (The Consolidated BAnk'?t>f Canada, appellant, and
Tl:e Merchants Bank of Canada, respondent, Q. B.) 370

Ljhkl :—An action lies for libel in a ^hsflding. (Hull, appellant, and the Mayor etc. of
Montreal, respondents, Q. B.y. f.......... ! 129

" :—WTiere a newspaper publishes that a party was a freemason, during an
election at which stich party is a candidate, ond the statement is proved
to be untrue and had the effect of preventing persons from voting in

his favor, he is entitled-to recover damages (assessed; in the present in-
stance at $400.) (Lareau y». La Compag.iie de llmprinterie de la MinerTe,
S. C.)..... .*........ ;.. ;,.,.,„ 33g

Loan :—A, to a person not iii trade, is not a commercial matter, and ii liot, cbtaae-

quently, prescriplible by the la] se of fire years, and the taking of a bon
therefor is not a novation ofihe debt. (Macdonald t». Dillon, S.O.) 314^
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llO«TOAf»^— ri(ii,nav<K>*TlO«.
pj^g^

" :—Hjrpothtcarj credltort hare no privilege od the rant of the prapertv
•nbjecl to their murtgiige, raccired 6/ the ueignce ollbe mortgagor or
dfunttur, for the period betweea the date of the aMlgnijieDt and the lale
of the property. (Uupujr n. McClanaghan, 0. of R.) oi

' " :
-H ii not obiDiMtent to hypothecary creditore, who barf not been collo-
rated in a judgment of diatrlbMilon duly homo^ogat^, of the monle* '

arieing from a eherifTe gale of the real property by|Jothecated in their
. . favor, to sue to recover from a party alleged to have been illegally collo-

cated In lucb report, on the ground that, according t«? the Regietrar'a
r* certificate attncbed to the Sherire return, tuch p^rty ought to have been

•o collocated, and that plaintin should have been coll6cated for the
amount of their demand preferentially to him. (McDonell et al vt
Buntin,8. 0.) >^ »

" :—Where a hypothecary creditor, who it first In rmnkiwdM ' his light'of
preference on the monies arising from the sale of a portion of the property
hypothecated, In favor of another hypothecary creditor, who is only third

-. .
'" "°''' '""'•' creditor having first rank cannot afterwards claim to rank
for hi* full claim, without deduction of the monies received under said
sale, to the prejudice ofa hypothecary creditor, who is second in rank in
the distribution of monies arising ft-om the sale of the balance of said

-

property. (Perodeau vs. Quintal k Parent, cr., collocated, 4 Prfcfontalne,
contestant, C. of R.)

^^
."_ :.r-Wliere an obligation and mortgage has been executed by a wife aigisted

by her husband (described as acting as well in bis own name as for the
prposeofauthoriwng his wife)and by a curator to a substitution, aa
obligors, and the circumstances establish that the wife alone wal
fcally the .borrower (the husband and curator being parties merely to V
authorise the transaction), the wife will Im condemned to pay the' amount of the obligation. (Francis et al., vs.^ousquet etal., G. of R.)... 115

MoNicipAL CoRPOBATioMS :- Have a right to pass by-laws against nuisances hurtful to
public health. (Exp. Pillow et al., for «r<iorari, and The Ciiy of Mont-
real, respondent, S. C.)

2i(}
Nt7I8ANClH :— TlVe MlJIdCIPAI. ConPORAT10.NR.

^^i>pogirio.<« A rm b'AMNDLiB :— Fi'dSt Pbaoticb.
^P^i> II

,1 ._^„ opposition to a sheriff's sale of immoveables, a(*>mpanled by a
judge's order, fyled within the fifteen days preceding tt day fixed for

/\ such sale, has the effect of legally stopping the sale. TThe Heritable
Securities and Mortgage Investment Association vs. McKinnon, *» Mc-
Kinnon, opposant, S. C.)

, 345
Pabbnt :—A, cannot bring an action to recover damages alleged to have been in-

flicted on her minor child, without being appointed tutrix to the child.

V- '^Wilhelmy Ts. Brisebois, 0. C.) 17jy
„ Fbti^t AdTio» :~K>(f« Praotici.

PLiDoi :—The, allowed to be deposited in lieu of suretyship, under Art. 1963 of the
Civil Code may consist of a hypothec on real property. (Pangman vs.

'

Pauz^, ft Robertson, opposant, and Pangman et al., petrs , !j. C.) .'...147
PRAOTiofe :—In an action for slander alleged to have been uttered in 1881, where the •

defendant pleads he did not utter the slander then or at any other time,

,

and the proof established utterance in 1879 and 1880, the variance is not
*-\ material. (Denis vs. Tbeoret, C. of R.> 12

" :— Fiie ExBMPTioN noM Se^eTbi.
" :— " L^wrBB'B Lbttbb. .

•

" :—A defendant is not entitled to take advantage of an Irregularity in a writ
of MwieorrWafl'ecting the validity of the summons of theW» »«>», but
of wWch he does not complain. (La Bnnque Molson, appellant, and Lie-

' naia, respondeat, Q. Bj -. ^



?i

') I

Pmothi -An entrj, hjr wl.i;^!. « wric'rttunmhlr on thr 24tli «»i ctitcfUf ai retiirnod
on the 2tlih, nnyii" ttiowii to b« « cl<'rii)iil Brrur, |>;iillciilarli wlicn lb«rt
iierld«nre froi/i ih« r«uord U«i«lf ilmt iU tniry wa« tU mult of an
»rrur. (lht)...l ,... ^

" .-i%hHv\rntiif-ir.
;

•« :— tV/>' MoRTOkd*.

" :—An o|)|>oili|<yl "/f '/««»!«/'> may bo iliimiMnl on mol'lon, wli«n, on lt«
f«c», it c«^.)i h* nmiotnineil. (Felton, ii|.|i«llaot, uhil BuUogef tt •!
rMpoDilcnm y. H) ;/ ^^

:—Whew a W«or promrm rely jum in ••JBcimenl for ii(iii.j)»ynjent of rent,
and, prndjag the tiiit, litei an Incidental demand foi drtrnHgt-i owln^ »o
""• haTlrtii got po«ieMion of the |i>ati>d prarol<i>«, tlX Incidental demund
will bej/c-ld to b« a comjilenu'rit of the |>rincl(>iil aJtInn, and the alligj-
tioni of the inc ilenul demand will avail to JiMiil> tl^e conclufions ol the
princl/ial demand for ejectment. (Donaldaun, appellant, and Oharlw,
re«p«Widcnt,g. B.)

;... ...A ^j
"

^
-The^taintiflr, who Imt minle option of a trial \>y J try W hit declaration!
caKnot withdraw without the couiont of the adrer«« bartr. (tftvneman

r*-
D«'ii, 8. c, :. : ^ 1..:. '.

,0,
--When the copy of the writ of lumtnoiii tetrad on a| defendant differa
\from the original, the plaintiCRi>liould bi allowed, on niotlon to that end,Wn the flrtng of an exception Alajorm*, to ••jrre new and correct
Cot>jr. (Bourdon «(ii4> rt. Pioardetal., C. of a) 1... 139

" :-The Court of Review will rererM a judgment reAjiIng: to grant inch a
motion

i
and, where it it evident that the diflTorence b^ween the wiitt

i» of a trifling character, tbejr will grant cot tt to the Roving party in
both couru. (Do.)

1 139
" :—Ki</« Inscription iR FADz. \ \

" —" " PwDoa. \

" :~Where a tutor ii sued lyr bi< ward, when of age, to rentier an account,
and he pleadt that he hat been alwayt willing to do to; 'but a*kt that .

the action be ditmiited with coatt ; and at the tame timi prayt aete of
the production ofm account filed with the plea, the plea wil^ be digmitt>-d,
and the defendant^rdered to file hit accoutit purely and comply In duo
form. (Wood A ux. »t. Wilton, JO. of R.)....«..„.. '.

;, 149
" :-A seizure of « all the right, title and inter^t" of the defendant in anil io

cerUin'real eitate described, under and by virtue of a deed of tale, of
which a full detcription is given, is illegal and in violation of Arts. 032,
637, 638 and 648 of the Code of C. P., and the defendant has a legil
interest in pleading such illegality. (Cart*r vs. MoUon, k Molson. oppo-
ttnf, a. c.)

; ..^ :........... ist
" :—Kirf«8omiF.»ciA«. '

•1 ;— " Capias ad REtpoNnB.Nouii.
" :— " Phivt Council. ,

'

" :- « COCPOBH.
"

:—A consUble, sued for damages aritingout of an act done by him in the
performance of his official duty, it entitled to notice of action under art
22 of the Code of g. P. (Wilhelmy vs. Brisebois, C. C), „,.. 175

;— Fi(/« Rbpoht or DisTRiBDTio.N. ,%
:—The Court may, in iu discretion, and when sufficient (iause it sbowri,

extend tLe delay within which security may be given by creditors pos-
terior to a creditor collocated in a report of distribution, for the value of
a life rent under Art. 19U C. C, even after the delay fixed bv the judg-
•ment homologating the report bat elapsed. (Pangman vs. Pauz6, add
Robertson, oppu&ant, and Pangmanetal,, petrs.,S. C.) « laa

« I 1
:

^ ^
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PlAOTItfN !^r|f|f BXCOHITV fOII CotTi.

:-Th« iacap«eitr artiini frum Inualt; odI/ beiids from tha ikUi oftht In-
t«r.llcU«n. and up lo that tima tha InWrdlot r«inala«,\i ragardt third,
p«rfoai, at tha hmid ufbia patrimodjr and fraatirrtM tha gctilnn tbaraof

:

aod third pario;i«, not having qualitjr to dan>and the Int.rdlciion, ara
tntitlad U) terra hII ntceaaarjr Dulltcei nod •igniflcailuiiioD tha interdict
prior to hit ac4it«l Inlardlotloo. (H/mai k «>.». Farmar, aod Farmer
cur., oppotant, 8. 0.)...

_,

'
'

i-Wheo tha changa of «m/u< of a party to a luit only dccart after tba pro-
caadingi by wny of eiacutioo agaii.tt hini have cunjmence-l,; luch pro-
feeedingi may cunlinuc, notwlthilandlng tucb change of j<<i<im. (Do.)...

i—ViiU BiOAMT.

!-Tba flinoliona of a curator to a dtltUumtnt eaateby tba paymant'of tba

^
hyjMjtbacary debt iptt/aelo. (Uoncatel e, qu«l. vt. Rom, * Trudai Inl
liarty, 0. C.>.. .-.

..,

'

:-Do. (Trudel »t. Bouchard, 8. C.)

:— F»i<r RKMliii.

:-Apcrtonover7Pyeanof«geit hot eicmpt from impriionraant for con-
tempt of Courts (Mm* a ai. t«. Obearjr, * OLvary, patr., a. C.)

:-Where tereral plalutilh Are each claiming • right againit'the tame defen-
dant, or where tcferal dcfendantt 'are sued teparateiy by the tame
plaintiff, and it apiieara (here it but a tingle q^ettlon on the determination
of which all the tuitt rantt depend, the gourt may, In Itt diicretion, grant
an InjuncUon to ttay prociHHlingt upon the leveral conteltBtiona,untll tha
quettlon Introlred ilierein ihall be determined in an notion brought
tpecially for the piirpote of testing it. (The North BriUtb and Mercan-
tile Fire an4 Life Int. Co. et al. 7t. Lamb «« juu/ , S. C.).

x—VUe DiroBca. "

:-Where a party imcribing In Reriew fylet a d/ii,ttmtnt Unm hit ihtcrlp-
tion, aflew appenranGe and /«<;<«», haT)j, been fykd by the retpondent,
and aftet^he inacription on the role for bearing, tbe retpondent U en-
titled to fnlMwa, at in a caie tettled before hearing. (Milloy n. OBrlen
and Bury et al.. Attignees, and Milloy, petitioner, 0. of It^—^, . - '

289
:— riieBAiLirr'a RiTon."*; «"
:-When an immot^fe lua been told, under an emutloSwLl out of.

the Circuit CoHrt, out returned at of courte Info the dupcrior Court, a writ
'

of posieition Van only be atked for in the Superior Court. (Brant rt
' Hurtublae, and OeBerezy a4/udieatair«, C. 0.) , 394
:-When a tenant it lued in a petitory action he cannot ask that the action *

be diamitted but only that he may be dUmissed from tbe caute when the
leisoi hat been brought into tbe caie. And if the leator designated de-
niet that he it lessor, the tenant, on notice of iticb defence, mutt prove
tbe truth of bis declaration. And su<<b indication must be made by pre-
liminary plea. (Dupuis va. Bourier, C. of R.) ,..

:— rii« OproaiTioN AFJn o'ammulcr.

22a

339

\.

isa

"
, •—Cv^rotk to a vacant lueeetiion.

l»REsc«iVTiON:-The, in tbe case of a libel in a pleading, only runs from tbe da*e of

^ the final judgment in the case where the pleading is tyled. (Hall, nppel-
'

,

l»nt| end The Mayor, etc.,'jof Montreal, re3poudeutg,g. B.) 129
" i—VHtLiKyi. ^^- .-•.'.

\

'
.••"••

•* :— FiJfRur.

-, .*

^^_„.,:-":__^.:- ^i-
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p*«ll.'
Fin»¥ Ooi'iriL :—An »p|»iil (Von «ht Suprfme (^onrt of Catindd will not hr dlow* il

wlitr* ibt only Uaii* r«iM«l I* o'i« of fact. (Tht il'iuwiJn (.'•iitfalM^ W..
"Co., •|>p«'lliii|i, Ami Miirmy ! •!., rp«| unUfui*, I'.C ) „ ,j1\.. uvi

pRoMiHgoRv Notm:— Whfr* itrrral |tirilM Bml(ir»(ug irumlMor/ potn d0ioM oo-

lurvilr* thf.r itr« llNbln ini^r ir, lu-oor.ilng lu tli«> l«w nt Vy^fnA Iq ftirro

,on the .IDili of Miijv h4!t, lo lonirihni* pqniill^ tuwiiriiyi«.«ni(nt4)r iiil<l

Moifi. (M.ic<loru«l.l, •piNtlla It, aikI WhillKliJ, tf«|M*n<U4('. P. «> » KI9
Q04NT() MiK' Hi» :— All NitlMi 7«,.///.» ,i,iiini,M ftif r»«lhiMli)rv iMUi* in ,» hor»e whl

t'onniit li« )iri>U)(|jt nlici- ii lii|»f uf I ) niontlit frMi ttt« •ulc anil >}«llr»rx

,
t.f. ^Ij«- nn iiml

;
ili" il. ay Mwii ilif kuiik- hi hyflip mif i/ a r'tlbiliitury

ai-'tion. (Cr«-»lfr »*. Li» S.ifi:-i,' ir,\^iii-.i|iii(/i||. llerHiiir, 8. C) ^343
RinittRATioi :~A r*ii«w«! oC iiifiilxt ciitiMiriil Ityi^y lUe oriKlnal affntr of a '

Ixiilffiir l-jitnln vliiim, (or iliv wi.iilc ul^uc'h ilniiii mr which lie h^d |.rc- •—

vioiinljr irHti.fi'lit'il H |"riioii I y i|«-. d^ f iii|ti»lir iliily rrgiiieri.d) rniirvt

tv ih* l>f Ill-lit of iiiv iiiiiufcr'f iinlfil raid dVpd. Alikuii r*. liiiMillon,

luid La SdcU'ty d» C'li'tnitiion .MttihiM.lliMlm', rn-.llior (f..lloiatfd, nnil

lilaiutitf cona'*iiii(r, C. id' It.) l „,',„„,,,„,,,,„,»„..., 41
' " :— Inrfm\vlni{ H-gi»iiiiii(Pn Hg -i tn>!,i*tiiil loi*, hm crrrr «« to tlio name

of tie |o»i!o»<i«i tif 111- |,ii(f(piiy will ikU jiiviiliiluif ihe | nice liirt' tUiA..;.. HI
" :— 't i« not iuci«-Hry lu n'-n/Hin it iVuiiiiftT <>f .t liy|>oli;v»arj- claim.

H|{iiin:<t the citdiHtiiil nmiilKT 1 (>ii 1...... A 31
Htuinr. :—Tlif nctloii tu, lutd not l.<- uiijriifd liru L'lViii, twfoiv the i'X|iiri^tlon oftHe -

''*liiT*tlpuliited forexn"i-fii||{ llie ilijlii. oTindtl v^. IJoiU'lmrd, S. O... 318
" ;— Tin- iiciUui il

[
ro|ieil.v diri-cUd ipiiiimt ilAf piiri l(iM<r, iiouvlilisiaiidiiiij,

tliiu l.c miiy Unve iiliumii ii«d ilir ji. jifiiy \j;rfH>, und 11 eiirutiir biive

. been Hjipointed lo thi- ./«'./M» M^n/ lUu.i ...\...! , 2I8
" :—An iictiial ro>iiiijiiiiti()ii of iLe moiiipi utlvrvd li^iut iiea-ssMrj. (D* ',218

B«.VT •.— Vile .M<Kro,\(ii:.

" :— Where 11 tenant In gfw.d fa'tli Imi |.(ild ten raonthi'Irent In advance, and hl«
"* landlord hai Unme iii-..lveui l^frfore the exjiir iiion of the te^rra 10 paid

m advance, and the teintut hiti remained in pc >

the piijiiient ii valid, lUid niHy| lie invoked by

tlie name of tlie aaiignee of the iniolvcnt, for

assignment. (Dupiiy »•». .McClannghan,,C. of R.V ,..'.:. oi
" :—When the, il (layable on »he *Ut of .May, it ipaniiot by'sntd for on that day.

(bonaldion, ap|)ellani, and^haile*, reipomU-nt, QAB.) B1
" :— rii/cpR,\CTICI.

" 'V
" :—Taxes, undertaken to be paid by the tenant, are part oV the rent, and are,

^ coniequenily, lubjeci to ilie five yean" prefcrlplioir. yOiilmet vi.'Robil-

lard, S. C.) ^ ,^ 227
RiPORT or DllTRIRDTIO.S' -.— Vile MoKTdAOB.

" " ;— I'l'/' InhuBII'TION RN »ADX.

" " :—A, cannot be contested aftor it ha«»)epndny homolognted,
even by authority ofajifljte. iPnngnm,n vs. Pulii!-, and «<*'>«''»'"". "P-
posnnt, and Laniarche, conieslftiit, S. C.) \... I8t

Rtviiw :— Vide Practice.

HivocAtios;—The, at tlie, title det-d of ft .tnortjyijfor, on the ground o\ fraud and
simulation, cannot atfect the riKlitg of a bi/uAJide inortgaKe<| for value.

N'ormandin vs. Normamlin et al, and Les Uf ligieiiies CannelitWjdiloche-
lRga,et al., tiU> m eauttAi. of I{.)

'.

;."... 45
. " :—A party, seeking to set aside his own gol^mn deed of sale, in which be

Bppeari to have acquiesced for years, i«mt lying by, until by circutniUncea
and the cxpendituie of capital the subject matter of the lale has givally

incrtased in value, and new interests have been created in it, cannot ex-
p<ct the aid of the Courts to that end. He must a« promptly or explain
the delay. (Giiyon dit Lemoine, api>cllant, and Lionaii", reipondent,
P- C ) .A .^.. ; „ 94
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BaiMI /^MITi-A, In baadi of a ibird party, aruchaa a dtb»' mhftU did not nitl ai
I Iba Hrttlea of tb« wril, >ul'i**loh;b<»rama una b*f..r« ilia declaratlou of

lb« <i>r. Mui WM »ada. <La INiiqua Molwn, appallam. and Llonala, rtt.
'

, pundtnl, Q. B.).,, •
, »

Ml , !-»'<* PlaoTioa. ,

'
'

[

'

H4«n^lli;iti.i:— »'<,fc PaACTiiK. .
^

"
' ,.'

Hah :-Undliclo«wd prlDolnMli art •ntitWd tv .vi« In thtir owo nam* «n » oonlraot of
ala of coalt madahy ibair agonta, aod, loany eaaa, tbair rigbt to do to

, caripiit bt ditputtd by tbt l>urcha(«n who trndtr to tbt priodpal* (ha
•mouoteUimtd bjr thtia to b« all that wat dut by them. (Tbt Canada
Shipping Uofopany, apptllalfi, and Tba Victor Hudotf Cottoo CoBpany,
reipoiiderit, Q. B.) ;

,'

, ,*..„i.\./. 14
" .-Pufcbaitr^, liVa tale of c.;*l>lth tbt aptlon of takliynht coal at tbt irtlgbt

•iaie.1 In tbo lilll of Cndlng or of IfarlDg It ra-wtlKhtd^ who acoapt it

- ^ without rt.wtlgblng, and w».lgb It priral»iy on Ibtlr own toalta, without
notlci to tht TtndoM. and mix it with othw coal, forfeit tbtir righta In
rtiptcl to a deHoitncy, and ure hound to laka tht coal a? the waigkt

' - ttated In tbt BUI of Lading. (Do) ,.

" :— IVtf* EviotNCR.
_ , ,

, " :— "/t^octt.— JV* (JAMiuNoCosThAOT. . ' "
V

" :-M'b»n iht piirchattr'of an ImipoTitble hai retuion lo fkar eticlldn lo rttpect'W
a claim ixcttding In amount llw twUncedur by hmi to ibo TtBdor In
capital and kiterea.t, and lie offe r» before lulHiy ^e tendrtr to pay bim •

tuch balance, pro»lded he give tht purchaifr necurlty agalnit the appre-
• bendwl eviction; all J after iiiit depodti mid balance with hit plea,-tho
^ctlon of the vendor atiould aot l.e dismii^d purely and timplyibirt be '

thould be ordered to furnigh the tccurlty atled, williln » delay to bt Hxtd
by tha^'our^ and in defauli of hit giring luAh it^ty within the delayTI
bit action b« dliniiMed. And the vendor ihoiild, under the circfl^tUncet,

l*J •" colli. (Connor* vs. Stewart, C.^of r\ i.V.~.»- "SM
SciBi Facias :-Procceding» in tbe nature of, to^t aildt ltWr*i pUfantW InTtntkio,

liiued under the Dominion Si«mi#3r.th Vic. ott, 2flJ otpnot WNln(gliute4^
.,

'» 'he P*<^e of the J'roTinolal Attorneytjfwj^l, ani<«M»^nly W\lcgally .

brought by the Attorney (Jener^ff of Canad»i\ (MoiUMau, Athirner •

General, T». Batt^ C. of fl.) i....:.^.\.....J^.. .":....'.

School:— !'»'./» Taxatiow, ^\
, . ,

BcuooLCoMiuMioaxBa:— >'idt»SoPininTKXDMTOF Er.uoATioii. ^ ^
"

" ^—^n '">e election of, at on jhe election of Municipal Council-
lors, It requires fl»e electors lo demand a poll. And ^n election which
bat taken place under circurastancet which misled the voters, aqd pr«-
vented them from exercising their rigfbt to vote, will be annulled. (Sfcuv*,
appellant, and BoiIe*U, respondent, Q. fl.),,..., ..«...„.., ,....„......, 36j>

SarhiTABir-TBiAtoHBR i—Vidi SopMiiiTMni.NT or Eddcatioh. -
^

BacoMTY roR Costs :-An assignee or receiver of an insolvent Insurance Company,
-^ incorporated in and doing business prior to its insolvency in Untario, is

bound to give security for costs in a suit brougbi by bim here ; notwlth,-
standing that be resides hero and has' in his possession here all the books
and titles to claims of the s^id Company. jQiles vs. Jacquei'i'S. C.) isa"

SiPAiiATioi 01 CoBPs:—On proof of the communicalion of. venereaP disease by tbe
busbandto the wife, and that thoir oommon life has become intolerable,
it is tbe duty of the Court to pronounce judgment of toparation. (Brunet
Ts. Leroux, 0. of R.) 53

t-^Io an action of, the defendant cannot, under any circurosUnces, be"
•nminedas & witness, to prove the plainiilTs ca4e. (Ducharme vs. Lot-
•"*, s. c.) „ ,.^ ...: ,„; •; j^

' 1

153:

^



Ijl^

a.r.»oT.., »Nr ..r k..t. *rio. -TU I.m ho J..rU.JieiU,n ... r.»t., ib. .cco..o.« of .
•Mi»Ury.ir»«jMr»roritho.4 eununk«iuii*n<, «hoM rMifiiatloa l.at h^n

. MMpi»dM4 • dlxUrg. ffranM him bjr.hl. »«|,lo,tfi, <TI». Scboul

^ ^
C<>m«i4«l.>a»ra ul R..|i..a r.lU m. Itoauebfmin, «. U) |oi^
:-Tb«, >>M no Jurlt<tlrii.m or auibonijr ta U«r lo Mt m«4« • dlMharM '

tf-nied lo iueh •.ct..«/.irtMiii^r, but tMcb dlMh.r|it mu.t b»«t Mi«l«
i»yl eom|Mt«ni trilxiaal undar ib« provUioaa of 40 ?l«. tli- 11 we at. m

.. « '"*JP'*«^
•>! *» ^««- «h «, •• 19. <Do) .X ; ._.^ ,0B

" i-ffVtn lo^potliig th», hM JiifWdlc 1(0,1, ih« Huiuta 41 Vic. oh «. «. Id^
• «M haM no f»uo«ciiv, •(!•<;( lo ,n«bU bini lo rtriM ili« neeannU of •

••cr«*rf.ir»»,ur«r'irh<)- r..ign»iloo Hm bMii Mwp cd aiid a dlMba^
^^ ^

«"""•«» h w pr»»(o.ii ioih«pa««ng of «idiU«m«. (Do.) |09
;-Tba action to bava iba awaaea of Iba tapariau^daoi of aducaUoa da-
''ffj|y*«"»«wy nn'l" MfljoN^ 17 of Ob. « of 4l«i Victoria, muit ibow,
lh«ll^ ^'^riotcn.lanl bad tlV pow»r to rvndar tnch Mnteaca, and Ibat
W»Jafl.dlctlonapp«*r«on thaWaof thaprocatdlogi. (Do) ;.. |09

tiCUTYa«(r;>IV|(Tl.lU«f / : .
• • / -j-

''''**^J*»:*«
*'",.<*'*'" "•"«»«'y •!?»/••• of tha Oorporaton of a counij cnnant

. baiiiipo*!doD tha diffmnt n>uBlcli*mifa«UlaD iho enuaij othorwifa
^. *•' tb«n hjr njr-Uw.anUanatt.aiptjolinpoMkucbtaibyrfai.lutlonlallUgal

'/'•t^'«n'«>«"ooofibaCoqn7of»ochalaga»a. TbaOorporatloaoflba
Vlllagaof OoUSl. Aoloioa, 0.0.) ,.„ ._ ,77
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T fT-m-v. 'ij
.
-1* . . iig iuiilu''* Aiui lllt|iiHUlrf »

fl.w f..r Mlll.g ...boui llMnM .Ki,. K.l.«., i.„ «,*,<„ar<. wd Tbt Cw
IHmilua of llmUjr, ita)wwl«a|, n C.>. „ ;. m
vIlMi^ ilM )luniclp«liijr. (Do., „ ^"

,_

Vici KioniKiroitB :— IkI* QoAHTo MixotM.

W*i.u -Wh^ • cooinitrtiAl tr>*«IWr, toirug^ by lU yt.,, q„lu lU mtlr. of hli
tmpteytr vUboui l«f»| mum and mg»in$l ib« «UJ of bit *m|.lo;«r, »„4
wilhaul prifloui ItRal nolle*, h« rurf.lii nil claJoi lo wagn .(cnitd to

'

III* ll»« or hit quiuiog Mid tfrtlc Aod, at all ,*.nli, tueh w.|.t an
(oapfOMttd by tlM danagwcaui«d lo tlw tnptotytr. (NIsot ft Uaillni." ^i- • „ . ••

» II NUa :— ItJt HufiiBATwii oc Co«r*.
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