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FEBRUARY, 1859.

THE LAW JOURNAL AND THE PROFESSION.

1t is with unfeigned pleasure we announce the fact that
day by day the Law Journal is more and more acquiring
the confidence and support of the legal profession.

When first the Journal was commenced in Barrie,
it was looked upon by the profession as an organ for the
local Courts, and nothing more. The place of publication
rather favored the idea than otherwise, and this, added to
the prominence then given to Division Court matter, no
doubt was the origin of the prejudice.

When in 1857 the place of publication was changed from
Barrie to Toronto, and an increase made in the Editorial
staff, we explained to the profession that we were as much
their organ, as that of any other body of men engaged in
the administration of justice in Upper Canada; we offered
them, as a guarantee in confirmation of our statement, the
name of 2 gentleman who had cven then made himself
knowa far and wide as an able and industrions law writer.
We, inaddition, considerably enlarged the size of the paper,
and carried into effect 2 new arrangement of its contents,
80 as to display to the best advantage the varied subjects
from time to time appearing in its columns.

All this we did without curtailing the privileges of any
one class of subscribers. We explained that from Clerks
and Bailiffs of Division Courts we received a large support ;

that without their support we could not suceessfully conduct
the Journal ; aud that to hold that support, there must bo
as before, a fair proportion of matter of interest to them.
So from Municipal Councils we derived support of a gradu-
ally increasing description, which it was our intercst to
cucourage, and which, with some cffect, we arc glad to
acknowledge we have encouraged. So from Magistrates
and Coroners we expected a certain suppost, in which we
have not altogether been unsuccessful. To furnish infor-
mation of a practical kind fur all these different classes of

Lot day for no- | Feaders, has ever been, and in all probability shall ever bo

a leading object in the management of the paper.

But while doing so, we never have lost sight of the fact
(and do not intend to do so) that a general support from
the legal profession is much to be desired, and that to ac-
quire their support, the Laiw Journal must be made worthy
of their patronage. The more we considered the prejudice
against the Journal borne by many of that class of its
readers, the more we strove to undeceive them, and at length
our labors have in this, as in other directions, produced
good fruit.,

Since Mr. Harrison become connected with the Law
Journal as an Editor, it has, we know, risen much in the
esteem of the profession; and the letters which we have
from time to time reccived in t- "imony of this belicf, have
been very gratifying to us.

PROFESSIONAL DISTINCTIONS.

In our Fanuary number appeared the names of four new
Quecen’s Counsel. We do not notice the fact to animadvert
upen it in terms of dispraise (for we believe cach of the gen-
tlemen appointed deserves the distinction), but to make it
the occasion of some remarks on the dignity conferred. Itis
in our opinion only proper that in the profession of the law
there should be distinctions for mon of mark. The cffect
of such is to encourage a laudable spirit of emulation, and
proportionably to clevate the standard of the profession.

From the earliest times, distinctions of some kind have
in England prevailed among counsel in the several courts.
The distinctions, to be at all prized, must be given only to
worthy objects, and confined within reasonable bounds;
and when they carry with them privileges of pre-audience,
or such like, they should not be so frequently conferred as
to prejudice tho rights of suitors.

In England, the greatest distinction which could be
conferred upon a barrister, was that of the coif, or of being
made a scrjeant. Barristers were styled apprenticit ad
legem, or mere learners; whereas serjeauts, or barristers of
sixteen years’ standing, were called servientes ad legem.
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Coke, in his usual quain® style, says that counsel were called
beeause of their good service to the commonwealth, and of
their sound advice in Jaw; and as in ancieut times they
that preserved and kept the peace were called servientes
pacis or ad pacem, so these men ave called servientes legis
or ad legem, &e.

Serjeants were created by writ from the monarch, the
fountain of honor, and were called to tio degree with
great solemnity. There were, as Coke says, ¢ the hood,
robes, coif, and other significant ornameunts; the great
and sumptuous feast they made; the rings of gold they
gave, their attendants and other great and honorable
cercmonies.”  So high was the honor, and so great the
dignity, that the Judges of the courts of Westminster were
always admitted into the order before being advanced to
the bench. In the Reports we often read that Mr. A. B.
succecded the late Mr. Justice C. D., and was called to the
degree of the coif, and gave rings with the motto,  Tutcla
legum,” or some such motto, and shortly afterwards
reccived the honor of knighthood, &e.

Serjeants had their court, in which they enjoyed a mono-
poly of business, and that court was the Common Pleas. So
had King’s Counsel great privileges in the King’s Bench;
so bhad fiseal advocates in the Exchequer. DBut of these
reliques of the past, little more now remains than the names.
The utilitarian system of modern days has levelled many of
the honors and dignities of the legal profession, as well as
mere titles of distinetion in other professions.

As early as 1829, an agitation was commenced to throw
open the Court of Common Pleas to the bar generally. It
was continued with little intermission for five years. At
length the 1 onarch yielded, and issued a wairant for the
purpose of accomplishing the object of the agitation. The
warrant, which was under the hand of the King (Wm. IV.),
recited that it had been represented to him that it would
tend to the general despatch of business then pending in
the courts of common law at Westminster, if the right of
counsel ts practise, plead and be heard was extended
equally to all the Courts, but that such object could not be
attcined so long as the serjeants-at-law had the exclusive
privilege of practising, pleading, and audicnce, during term
time. It then procceded to direct that the right so to do
should, from a day named, ccace to be exercised exclusively
by the serjeants-at-law, and that upoun and from that day
counsel learned in the law and all other barristers-at-law
might, according to their respec’ive rank and seniority,
have and exercise equal right aad privilege of practising,
pleading and audience in the Court of Common Pleas with
serjeants-at-law.  The warrant is published at length in
10 Bing. 571, and may be there more fully consulted by
the curious.

OF course the serjeants were not thus to be vanquished.
They determined that if they were to die, they should die
fighting in defence of their ancient privilege. The first
thing they did was to petition the Queen in Privy Council
against the act of Lord Brougham, for he was without doubt
the adviser of the whole procceding. They alleged that
the warrant was illegal, for several rensons, among others
that it bore only the sign manual of the Sovereign, scaled
with no seal or signet, and countersigned by no public
officer. They also contended that the warrant was illegal
inasmuch as it purported to alter the constitution aud
practice of one of the superior courts of justice by the
authority of the Crown alone, and that the prescriptive
privileges of the serjeants-at-law could not be abrogated
by any authority except that of an act of Parliament.

Couunsel were heard in support of the petition, and upon
the argument it was sugzested by Chief Justice Tindal,
then a member of the Privy Conncil, that as the Judges of
the different courts had a discretion to hear whom they
pleased, the Judges of the Common Pleas might throw
open that court to the bar in general, without an order
from the Crown.

No decision having been pronounced by the Privy
Council, the sejeants, in 1840, moved the Court of
Common Pleas to be restored to their exclusive right to
practise. The court held that from time immemorial
serjeants enjoyed the exclusive privilege of practising,
pleading and audience in the court; that immemorial
enjoyment is the most solid of all titles; that a war-
rant of the Crown could no more deprive the serjeant
who holds an immemorial office of the benefits and privi-
leges which belong to it, than it could alter the administra-
tion of the law within the court itself; and therefore, in
conclusion, held that the right of the serjeants to the sole
and exclusive privilege claimed by them was still in exis.
teuce, notwithstanding the King's warrant; and added,
that in the due course of administering justice, they (the
court) felt themselves bound to allow the right still to be
exercised. The judgment is reported at length in 6 Bing.
N. C. 235, and will to the curious repay a perusal.

The decision was received with anything but satisfaction
by the profession not of the degree of the coif. During the
delivery of the judgment a furious tempest prevailed. It
shook the fabrie of Westminster Hall, and nearly burst open
the windows and doors of the Court of Common Pleas.
This is faithfully recorded by Bingham, in a note to the
case, and was looked upon by many of the profession as a
warning which might well appal the stoutest members of
the court. For five years more the agitation was continued,
and at tength ended in an act of Parliament, which granted
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all the privileges that the profession so strenuously
demanded, and the serjeauts so stoutly denied.

On the 18th August, 1846, an act was passed, intituled,
“An Act to extend to all Barristers practising in the
Superior Courts at Westmsnster, the privileges of Serjeants-
at-Law in the Court »f Common Pleas.” It recites that it
would tend tothe ma1+ cqual distribution and to the conse-
quent despateh of bu iiness in the superio: courts of comton
Jaw at Westminster, tnd would at th.: same time be greatly
for the benefit of the public to have the right of barristers
at law to practise, plead, and to be heard, extended equally
to all the courts; and enacted, as in the warrant, that after
the passing of the act, all barristers at law, according to
their respeetive rank and seniority, might have and exereise
equal rights and privileges of practising, pleading and
audience in the Court of Common Pleas at Westminster,
with serjeants-at-law. (9 & 10 Vie. cap. 54.)

The title of serjcant-at-law as a title of distinction,
though shorn of some of its privileges, still exists. It has
never been introduced into this province. The well under-
stood rule of sixteen years’ standing at the bar as a quali-
fication may ut first nave operated agaiost its being con-
ferred in a new country like Cauada, wherein at one time
barristers were made barristers by license of the Governor,
and without any previous study. YWhether this was the rea-
son or not, of course, is only matter of s1 rmise, Whatever
the reason was, it is certain that it did not operate against
the creation of King’s Counsel. The creation of a Court of
King’s Bench was in time followed by the creation of
King's Counsel, an honor which has becn conferred both
before aund since the union of the provinces.

At one time, in England, the power to create Queen’s
Counsel was greatly abused. It was said, in 1842, with
allusion to the great increase of the peerage, that it was no
longer gentlemanly to be 2 Peer, and that upon the same
principle it was no longer a distinction to be a Queen’s
Counsel, for they were made in batches, less for what they
had done than for what they were expected to do. JT.ord
Abinger, as able an advocate as ever addressed a jury, did
not receive 2 silk gown until he was of twenty-five years
standing. In his time, the appointment was given as an
honor and accepted as such. But with multiplication came
deterioration ; and finally Punclh interfered, and repre-
sented the Lord Chancellor caricatured as baking Queen’s
Counsel, as Napoleon had been previously caricatured, by
Gilray, baking kings and quecns—of ginger bread.

In Upper Canada, in 1841, when Mr. Draper was Attor-
ney General, two Queen’s Counsel were created. 1In the
year following, he still being Attorney General, five more
were created.  In 1845, one was created; and, in 1846,

no less than five additional. All these, thirteen in number,
we believe owe their parentage to Mr. Draper.  Next, the
late Mr. Baldwin tricd hishand. in 1848, he created one.
In 1849, one; and, in 1850, no less than nine ; making for
him no less than cleven. In 1851, he retired from power
and was succceded by Mr. Richards, who appears to have
been content without the achievement of success in this
line. Next we had Mr. Ross, who commenced his career
by the appointment of three, which having done ho eeased.
And last wo have Mr. Macdonald, who, in 1855, created
one; in 1856, twelve; and, in 1858, four more; making
in all seventeen.

We must do Mr. Macdonald justice, and say that his
appointments have ever been for merit regardless of poli-
tics. In his first batch, ho with the greatest magnanimity
appointed two gentlemen who at the time were his violent
opponents in the Legislative Assembly, but who were by
standing and ability in the professivn deservedly entitled
to the honor.

We trust that the day will never come when a member
of the profession, to attain this or any other distinction,
must cither be a political partizan or a eringing parasite.
If the day should come, then that which is now an honor
will be a disgrace, worthy of the acceptance only of bad men.

The Queen’s Counsel has his privilege and his disability.
The privilege is that of pre-audience in the courts; and the
disability is that of being unable toaccepta retainer in any
cause, civil or criminal, against the Crown, without special
license—a license which is never refused. It is said by
some, that as the Judges take judicial notice of the stand-
ing of a barrister who is a Queen’s Counsel, they should at
the same time take judicial notice of the fact whenever a
Queen’s Counsel appears against the Crown, and ask for
his license so to do. Be this as it may, Queen’s Counsel
have in our courts appeared against the Crown, without
having a licensc and without being asked for ome. The
Judges of course know best what i3 proper and necessary
to be done on such occasions.

CONVEYANCING FEES.

There are men, both in and out of the legal profession,
who argue that a lawyer should be free to charge as muck
or as little as he pleases sor his services.

Persons of thisopinion assert that the law of competition
would work as well in the case of the legal as the medical
or any other profession or trade, and that the man who
would do his work best and charge least would be sure to
succeed.

We confess we have not been able to bring ourselves to
this opinion. Lawyers now caun charge as little as they
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please, but are restrained when they attempt to charge more
than  at which the law has fixed us o fair compensation
for thwir professional skill and services. Of this the public
at least havo no right to complain. A compluint, if from
any quarter, ought to come from the profession ; and we
believe we know the profession sufliciently to state that a
complaint from them is not likely to come.

If lawyers are in any respect to be compared, in the great
machinery of life, to tradesmen, they will on the score of
liberality stand the comparison. We have known barris-
ters time and again to give advice gratuitously, and seldom
have Lknown a tailor to give & coat for nothing, or even a
grocer, a pound of sugar. Cavilers will answer that the
analogy is not complete, for that the advice of the lawyer
costs him nothing, whereas the tailer buys his cloth and
tho grocer his hogshead of sugar.

Butisit so? Does it cost a man nothing to make him-
self competent to give sound legal advice? Docs it cost
nothing to devote coeself for years, without fee or reward,
to the study of the law, in the acquisition of a knowledge

while it protects the public from the exactions of unscru.
pulous lawyers, also protects the profession from the mis-
conduct of the same class of persons—it prevents the low
and the cunning outbidding the learned and the respect-
able—it prevents the necessity for a resort to shaw adver-
tising and the many tricks of a trade.

A tariff too is a scale of charges fixed by the Judges—
by men who have gone through the wear and tear of the
profession, and who know tuercfore the value of the com-
modity which by tariff they regulate. This in itself isa
great protection to the public, as well as a safeguard of
professional ctiquette.

Upon the whole, we are now as much as ever in favor of
a tariff of fees for professional services  We think the rule
agood onc and onc that ought to be and will he preserved.
And more, we think it a rule to which there ought to be
no exception, unless for strong reasons. Is there an excep-
tion? There is, and it is conveyancing,

An idea prevails, more orless general, that any man who
can write can draw a deed ; and that any man, whether he

of the laws? Daes it cost nothing to procure an expensive ' can prepare a deed or not, can draw a will. The ides,
library, without which, in the present state of legal science,| when pat into practice, produces an endless variety of liti-
it is impossible for a man to advisc according to law ? ! gation, the object of which is to make certain that which
Here is the fallacy. The lawyer’s knowledge is his stock ! ignorance of the plainest rules of law made uncertain,

in trade, quite as much as the cloth aund the silk of the
tailor and the tea and the sugar of the grocer. It is a
stock in trade which cr sts more than any commodity of an
ordinary tradesmaz, aund must therefore be sold at what
appears to be a higher price.

Those who kuow little or nothing of the labor undergone
by a man to make himself a good lawyer think that because
his advice is given, as it may be, off hand and in few words,
it ought to cost little or nothing. Such persons would pay
for opinions by the folio and for oral advice by the hoar.

The tradesman, who shuts up his store, goes to his fire-
side relieved of the cares of the day and free till another
day begins. The lawyer in good practice leaves his office
and goes home to work—to work, if anything, more assidu-
ously than in his office. For the real lawyer there is
scarce any relaxation; but because the public do not see
him toiling by his midnight lamp while others carouse and
enjoy themselves, the lawyer’s life is said to be on casy onc
and his profession is envied.

His life is, without exaggeration, a life of toil—of patient
industry. e from day to day acquires knowledge, as the
bee does honey, by unflagging industry. The older he
grows, if faithful to his profession, the more are his services
or his advice in value. To knowledge he adds cxperience,
both of which increase, a5 does his library, at a heavy outlay.

Then why not allow him to charge as he pleases? Be-

This is free trade in conveyancing.

Why should any one pay for a deed one pound to Mr. A. B,
the eminent barrister, when Mr. C. D., the well known land
agent, will prepare one for ten shillings? Why should
farmer E. I. pay two pounds to Mr. A. B., the barrister,
to prepare his will, and so reduce his assets by that large
amount, when the land agent, C. D., will prepare his will
for teu shillings? The thing would be folly. ‘Therefore
it is not done ; but in some manner or other, when E. F.
dies, it is found that his will is ambiguous or his deed defec-
tive. Then people exclaim that he was mad to employ an
ignoramus of a land agent, instead of baving the work
done by a professional man, who could not only have done
the business correctly, but be responsible for errors and
mistakes.

Suppose, however, that the man who wants his ¢.ed or
his will prepared has no confidence in any but professional
men, he of course goes to onc who charges least. There
is A. B., the well known barrister, who charges one pound
five shillings for 2 deed, when C. D., the embryo barrister,
whom nobody scems to employ, is willing to do the work
for half the moncy. Hence Mr. C. D. is employed. We
shall not say that C. D. cannot do the work as well as
A. B, but the presumption is strongly against him. The
lawyer of standing, with a large practice, is more likely to
be cu fait than his junior, who has just opencd an effice ;

cause the profession is moere than atrade. A taviff of fees, !4nd the latter is less likely to be responsible than the law
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yer, who with expericnce and a repwation, has acquired
wealth.  But as between lawyers, for the reasons already
nentioned, there should be a tariff of charges applicable
to all and for the governance of all. There is quite as
much reason for the tariff, as appliad to conveyancing, as
to the conduct of a suit. The one is as much a branch of
professional business as the ather, and it is the fault of
the profession that it is nc”  .clusively so.

HISTORICAL SKETCIH OF TIIE CONSTITUTION, LAWS
AND LEGAL TRIBUNALS OF CANADA.
(Continued from p. 10.)

Superior Courf—Courts of Assize— District Courts—Courts of Re-
quest — Jurisdiction of cach— Execution of Process — Tenures of
Land—Disputes as to English and French Law—Results.

By an ordinance of 17th September, 1776, General
Murray, with the advice of his Council, no Assembly hav-
ing been as yet summoned, constituted courts of justice.

First.—A superior court of judicature, which was named
King’s Bench, to hold sittings in the town of Quebee twice
every year, viz., one to begin on 21st January, called
Hilary Term, and the other on 20th June, called Trinity
Term. In this court a Chief Justice presided, with power

to hear and determine all criminal and civil eases, agree-
able to the laws of England and the ordinances of the
province. From it an appeal lay to the Governor and
Council, wherever the matter in dispute was above the
value of three hundred pounds sterling. Wherever the
value was five hundred pounds or upwards, an appeal lay
from the Governor in Council to the King in Council. In
all trials in this court all his Majesty’s subjects were
admitted on juries, without distinction. In all civil pro-
ceedings, the forms of action, the pleadings, the method of
trial and the rules of cvidence, were those prescribed by
the English law.

Second.—The Chief Justice, once in cvery year, was
authorized to hold a Court of Assize and General Gaol
Delivery, soon after Hilary Term, at the towns of Montreal
and Three Rivers, for the more easy and convenient distri-
bution of justice in those parts ef the provinee.

Third.—An inferior court of judicature, known as the
Common Pleas, was also cstablished. It sat at Quebec

twice every year, at the same time as the Superior Court.

'mnttor in contest excceded the value of five hundred

pounds, an appeul lay to the King in Council. 'This court
was empowered to determine disputes agreeable to equity,
having regard nevertheless to the laws of England, so far
as the then circumstances of the province would admit and
until such time as proper ordinances for the information of
the people could be established by the Governor and Council
agrecable to the laws of England. The French laws and
customs were allowed and admitted in all causes in these
courts between the natives of the provinee, where the causo
of action arese before 1st October, 1764. The first pro-
cess was an attachment against the body, and exccution
might be had against the body, goods and lands of the
defendant. The proceedings were drawn up in any form
that the parties thought prope:, sometimes in French,
sometimes in English, as the attorney who prepared them
happened to be French or English.

Fourth.—Courts for the trial of small demands in a
summary way were also established. Power was given to
any one Justice of the Peace within his distriet to heur and
determine all causes or matters of property, rot exceeding
the sum of five pounds. A like power was given to any
two Justices within their district, with jurisdiction not
exceeding ten pounds. From the decision of the court,
whether consisting of one Justice or of two, there was no
appeal. Power was also given to any three Justices to be
a quorum to hold Quarter Sessions in their respective dis-
tricts, every three months, with a jurisdiction in civil cases
for claims above ten and not exceeding thirty pounds.
From this court an appeal lay by either party to the court
of Queen’s Rench.

Though a Provost Marshall or High Sheriff had been
appointed two years previously, he does not appear at this
time (1764) to have arrived in the province or to have
appointed any deputics or other inferior officers. In his
absence, warrants and other process were directed to officers
of the Militia or to special Bailiffs. All subjects were,
however, commanded to aid the Justices and officers of
Militia in the due exccution of their duty,

It was by an ordinance of Gth November, 1764, declared
that until 10th August, 1765, the tenures of land with
respect to such grants as were prior to the session of
Canada by the definitive treaty of February, 1763, and the

A similar court was afterwards established in and for the | rights of inheritance prevailing before that period in such
district of Montreal. The courts of Common Pleas had 'Iands, should remain to all intents and purposes the same,
authority to determine all demands above the value of ten | unless altered by some positive law. It was provided that
pounds, with a liberty of appeal to the King's Bench whcn~|nothing in the ordinance contained should extend to the
ever the matter in contest was of the value of twenty | prejudice of the rights of the Crown, or to debar his
pounds or upwards. Where it exceeded three hundred | Majesty, his heirs or successors, from obtaining by due
pounds, there lay an immediate appeal to the Governor in | course of law, according to the laws of Great Britain, any
Council; and from the Governor in Council, where thc}lands or tenements which at any time thercafter should be
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found to be vested in his Majesty, his heirs or successors.

In view of this ordinance, it was contended by a very
respectable portion of the people that all lunds of which
the owners died after 10th August, 1765, became subject
to the Jnglish law of inheritanco and the Lnglish law of
dower, and to the English rules of forfeiture for high trea-
son, and to all other rules of the English law relating to
lands, evea though the lands had been originally granted
before the signing of the definitive treaty of peace; and
that all Jands granted subsequently to that treaty weru at
the time of the making of the ordinance of 1764 subject to
the Iinglish Jaws, and were so to continue. An equally res-
pectable portion of the community was of a different opinion.

The fact was, that neither the proclamation of 1763, nor
the ccmmission granted to General Murray the year follow-
ing, was cver published in French. This was a grave neg-
leet, when it is remembered that the majority of the
inhabitants were then wholly ignorant of the Evnglish lan-
guage, and of course wholly ignorant of the extent of the
introduction of English laws. The consequence was that
the habitant continued to divide his land upon an irheri-
tance in the same manner as before the conquest. His
widow was entitled to the same share as before, without
any regard to the English rule of dower, which differs
widely from the French law. His personal estate, if he
died intestate, was distributed according to the rules of the
French law, which differ from the English statute of dis-
tributions. His personal cstate was distributed without the
issue of any letters of admninistration, though the Governor
under his royal instructions had power to do so. On the
other hand, upon the death of an Anglo-Canadian, his rela-
tives regularly took out letters of administration, and as
regularly followed tho English law of distribution.

This diversity of opinion, as may well be supposed,
caused much uncasioess and confusion. Not only as to the
rules of law attending realty, but as regards the mode of
conveyancing, did the diversity exist. The Anglo-Cana-
dian bought and sold lands by instruments, drawn up ac-
cording to the English mode of conveyancing. The French
Canadian employed a Notary or a Scrivener for the same
purpose, who followed the French forms of conveyancing
made use of before the conquest. It often happened that
the sav.e land was sold and bought and mortgaged by both
Trerch or English conveyancers, as it passed into the hands
of Frauco or Anglo-Canadian proprietors. This also was
productive of much confusion. Leases, however, for twenty-
one years, of lands near Qucbec, though void by the French
law, were made by the Society of Jesuits. Other privi-
leges in regard to the leasing and sale of realty allowable
by the laws of England, though contrary to the laws of
France, were often used by Franco-Canadians.

LAW SOCIETY OF UPPER CANADA.
Through the kindness of the Sceretary of the Law So-
ciety of Upper Canada, we are enabled to publish the ex-
amination paper as to call to the bar for Easter Term last.
We expect to continue the papers from Term to Term, in
the hope that students and others will be benefited thereby.

——

STORY'S EQUITY JURISPRUDENCE.

1. In what cases will a court of equity relicve against penalties
and forfeitures ?

2. When will a legacy be decmed o satisfaction of a debt due
by tho testator to the legateo?

3. What debts may a mortgageo of personal property tack to his
original debt.

4. Upon what grounds will n court of equity decrce the dieso-
lution of a partnership before tho expiration of the time limited
for its continuance?

5, Can a husband assign his wifo’s revisionary interest in a
chose in an sction so as to defeat the wife's right of survivorship ?
Give n reason for your answer.

6. What constitutes constructive notice ?

7. Can an infant purchaser of lands maintain a bill for the spe-
cific performance of his agrecment to purchase? @ive a reason
for your answer.

8. Will tho Court of Chancery in Upper Canada enforco the
specific performanco of a contract entered into by persons both
domiciled in Upper Canada, for the sale and purchase of lands in
Lower Canada ?

9. Is an exccutor linble in equity for a debt due by him to his
testator’s estate ?

10. Where a man purchasesland, and pays the purckase money,
but takes the conveyance to o third person, who will ia equity be
decmed the owner? Are thero any and what exceptions to the
general rule in such a case ?

WILLIAMS ON REAL PRODERTY.

1. A., tenant for life, with remainder 1o B. in tail, with remain-
der over to C. in fee, can B. in any and what manner bar his own
issue and the remainder in fee, so as to convert his estate tail into
an absolute estate in fece?  Can he bar Lis issue without barring
tho remainder ?

2. Give a dcfinition of an easement ?

3. When was tho Statute of Wards and Liveries passed, and
whatimportant effect had it on the tenures of land ?

4. What covenants has a purchaser of lands a right to require
from his vendor ?

6. 1s o woman entitled in any and in what case to dower out of
her husband’s cquitable estates?

6. Upon the deatb intestate of a tenant pur autre vie living cestue
qui vie, and there being no special occupant named in the deed
crecting the cstate, who is entitled to the estate? Is thelawon
this subject determined by any and what statutes ?

BLACESTONE’S COMMENTARIES.—VOL. I.

1. When was the Habeas Corpus Act passed ? What rights does
it give the subject ?

9. Can a guardian be appointed by the will of any and what
person; and is the right so to appoint a guardian given by com-
mon law or by statute?

3. How must & corporation be created ?

4. What is treasure trove, and to whom does it belong ?

6. What is the meaning of ¢¢ The King can do no wrong ?”

6. What is tho law of England with regard to the guardianship
of lunatics ?

REDDIE’S INQUIRIES.
1. State some of the advantages and disadvantages of codifica-

tion.
2, Givo definitions of international law, of public national law,

and privato law.



1859.]

LAW JOURNAL.

81

8. What aro the sources nnd general component parts of the
private law of a state?

TAYLOR ON EVIDENCE.
1. What is meant by impeestlug a witness by general and par-
ticular evidence ; and woich is permitted In the case of o party
sceking to impeach his own wituess? What is tho reason for

the distinction ? . . .
2. After how long a period is a decd considered as proving

itseif? What is meant by propet custody?

3. What effect ns an admission las the payment of moncy into | P

court in an action of tort?

4. Can the admission of a party to tho record as to the contents
of a written instrument in any case dispense with its production
at tho trial ? . .

6. Is an catry made by a deceased person in the ordinary
course of business evidence of everything con‘ained in .such entry ?

6. Are any persons except parties to the record incompetent
witnesses; if 89, who aro they ?

7. To what extent is bearsay of declarations by members of
tho family admissable in Juestions of pedigree? Does tho re-
motecness of the relationship affect the admissibility of the evi-
dence, and does the rule apply to relations by marriage ?

SMITII'S MERCANTILE LAW.

1. Is there any and what distinction between the liability to
third persons of an agent remuncrated out of the profits, and that
of one remunerated by a sum proportioned to the profits?

2. Where a contract has been made by n broker what is the
written contract to satisfy the statute o frauds?

3. What facts is the insured bound to communicate to the insu~
rer? Isthere any and what distinction in this respect between
misrepresentation and concealment ?

4. How many contracts of affreightment are thero?
meant by a general ship ?

5, Cau there be such an acceptance of goods as will satisfy the
Statute of Frauds without precluding the purchaser from after-
wards objecting to the quantity or quality?

ADDISON ON CONTRACTS.

1. Is there any and what distinction between the liability of a
corporation on an cxecuted and executory contract not under seal ?

2. What ideration is ry to supporta promise? Must
it necessarily be an advantage to the person promising ?

3. Upon what principle does the right of a wife to pledge her
husband’s credit for goods depend ?

4. Has an innkeeper a right of lien on all the goods of his
guest? If not, to what goods does the right extend ?

5. Whnat is the liability of a gratuitous ballee with regard to the
goods entrusted to bhim ?

BYLES ON BILLS.

1. Can a note be made payable in inst:lments? If so, how far
will the failure to give notice of dishoncur to an indorser in the
case of one instalment discharge him ?

2. What is the effect of indorsing a Lill sans recours ?

3. Does payment of a bill at maturity by any person ercept the
acceptor destroy its negotiability ?

4. What is acceptance for honour ?

5. What i3 the effect of tho consideration of a bill being partly
legal and partly illegal ?

6. What bills or notes are transferable by endorsement and what
by delivery ?

7. When doces the Statute of Limitations commence to run on a
note payable on demand ?

What is

PRACTICE AND STATUTES.
1. How many years’ arrears of dower are recoverable in Upper
Canada ¢
2. Arc there any and what statutory provisions in Upper Canada
affecting the equitable doctrine of tacking ¢
8. What is the effect of registering a judgment in Upper Canada
r.pon the lands of the judgment debtor ?

4. What is the writ of Ne Ezcat Provinciu, how and in what
cases will it bo granted ?

6. Iuto how many parts is a bill in equity now divided ?

6. Is a mortgagee after a salo under n decree producing a sum
insuflicient to pay the mortgage debt entitled to auy personal re-
medy in equity agninst the mortgagor for the unpaid residue of
the debt ?

7. 1\‘i&hin what timo must & new trial bo moved for in criminal
cascs?

8. \'\'lmt is the rule with regard to counsels’ apeeches at nisi
rius ?

9. When distinet partics to a noto or bill are sued in the samo
action, are they competent witnesses for each other?

19. Is probate out of Upper Canndn good evidenco in the easo of
a will of realty, if so, are any and what steps to bo taken before
using it in evidence?

lll., What is necessary to bo stated in tho rulo nisi for o new
trinl ?

12, If a new trial is granted as contrary to evidenco, what is the
rule with regard to costs?

THE CANADA DIRECTORY.

It is with regret we find that Mr. Lovell has for the pre-
sent relinquished the idea of issuing a new edition of this
most useful work.

Notwithstandinghis offer to do so upon receivinganything
like encouragement, either from apathy or from the scarcity
of money, probably the latter, no encouragement has been
given. He tells us, that the result of a careful canvass of
all the principal towns and cities from Toronto eastward,
is such ¢“as to render the prospect of another edition
utterly hopeless.” He then shows that upon the last
edition he has sustained a loss of $16,037-G4.

These facts are very desponding, but such as we are sure
will not deter Mr. Lovell whenever he can see his way to
issue a new edition of the Dircctory with any probability of
succoss.

Few, if any publishers in Canada are able to compete
with Mr. Lovell in large enterprises, and none are more
willing to incur risks in the hope of ultimate success.

We hope the time is near at hand when the efforts of
such a man to serve the public will be pretty well sustained.
He is not a selfish but a very enterprising wan. His
recent efforts to encourage everything in the shape of
colonial literature deserve much praise.

INDEX TO VOL. 1IV.
The Index to Vol. IV. of the Law Journal is now in
the hands of our publishers, and will, we expect, be issued
with our number for March.

Our thaoks are due to C. Robinson, Esq., Reporter of
the Queen’s Bench, for Queen’s Bench cases; and to
Thomas Iodgins, Esq., LL.B., for reports of cases in
Chancery.  The latter, we believe, complains that Mr.
Grant copies his cases in the Chancery Reports, without
acknowledgment.
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DIVISION COURTS.

OFFICERS AND SUITORS.

ANSWERS TO CORRESPONDBNTS,

To the Edilors of the Law Journal.

Owex Souxv, January 15th, 1839,

GENTIEMEN,— Ag the Parlinmentary Session is about to;
commence, and a3 experience has shewn that petitioning for
an increase of Dailitly’ fees 1s0a¢ anorofitable business, 1
have concluded to inquire if you Jhing tiat an application to
the Legislatare to bo heard, either by counsel or one of own |
number, could be considered as any more promising in ulti-
mate effect, or if your knowledge and ingenuit_ can suggest
anything that wo can do to propitinte a measure of justico on
behalf of bailiffs ?

1 ahall receive most gratefully from yourselves, or any other
or others, any information touching the manner in which tho
First Division Courts in otler Counties aro dealt with. I have
been told that in some Counties, not only are the sittings of
of the Court uniformly held in the County Court room without
demur, but that tho Clerk is provided with an office in the
Court Houso. 1Here, sometimes on one pretext sometimes on
another, the sittings are held sometimes in 0 vacant store, at
others in a room so small that the Judge and his officers are
crowded together most unseemly in a corner, leaving secarce
space enough for the litigants in a single case, the rest having
to stand outside, furnishing a stranger with a very strange
iden of an “open Coust;” sometimes in a dilapidated and
deserted log school house, with holes in its sides large enough
to pull a sleigh through, and through which holes the pigs
intrude ; at this instant I am under orders to prepare a gar-
ret for the ensuing sittings, and that too for a Division which,

in 1857, had 3000 suits, and last year had approaching 2000.
Our office, too, is kept in an inflammable frame building., I
think I am not » nervous man, but I must cunfess to a very |
sensible increasa of the * circulation,” whenever I think of
tha * books,” and the thousands of promissery notes and other
important papers in that combustible little shell, while a suit-
able office in the Court flouse (not used by the officer fur whom
it was provided) is occupind by a private person. We are
continually reminded that Division Courts are County Courts
by the various forms and proceedings of the first {or ns the
case may be) Division Court for the County of, &c. ; and * the
Journal”’ intimates that the Division Courts are modelled after
the Couniy Courts of England. Indeed it is plain that the
Dirision Courts are Counfy Courts, but that the sittings are
held at various places for the convenience of suitors.

I am sincere in my desire to do up my businessin an ortho-
dox way, and consequently was much puzzled by noticing
that Mr. Klotz’s Bailiff (and under Mr. Klotz I would expect
everything to be done notably) had paid in the whole of the

roceeds of n sale under several executions to the Glerk, thus
gurthening him with the labour as well as the responsibility
of applying the money. The mode of applying that you direct
has been my practice, and [ have always doneit myself, never
percetving that it was anybody else’s business to do it. I have
searched, enquired, and cogitated on the matter without being
able to connect the practice in Mr. Klotz’s office with any
authority cither positive or inferential, and shall consider
myself under the pressure of a favor in receiving in any way
anything elucidatory.

On page 13 of the Journal for this year I notice a form of
Bailiff’s return, &e., *“ pursuant {o the 11th Rule’”” It appears
that *this method bas saved” Mr. Klotz “considerable
labour,” and you say the practice is attended * with much con-
venience and satisfaction to all concerned.” Iereupon I beg

to sny, first, that the ** Form ” (for such an ono) is manifestly
incompleto without a column shewing tcken the summons waa
received by tho Bailiff: second, that I shall feel suitable grate-
ful to thoe compiler of that form if he will exhibit the methed
by means of which he climinated the heading, sub-headings,
or any part of tho said form out of * fhe 11¢4 Rule:” thirdly
that I make no doubt but that such a roturn would save any
Division Court Clerk ¢ considerablo labour,” but at whoso
cost? why tho BDailiff, who alrendy makes ono sheet roturn
gratuitously, and tho Law Journal seoms to promise him
tho felicity of having to make another at (as I suppuse) & like
liberal rate: and lastly, that I can conceive of tho convenience
the returns would be to the Clerk and the suitors, for what
would savo him labour would save them time, and they must
be very stranpo people indeed if thoy did not derivo satisfaction
therefrom. But having gotmy copy of the Journal only to-day
I have not had time as yet to (fiscover whero tho ﬂniliﬂ!s sharo
of the contenicnce is to be found. As for his quota of the sat-
isfaction 1 must supposo that to consist in the gratification that
he in common with all good moen naturally feel in the know-
ledge of having done a kind action. It has not been the prac-
tice in our Cou.t to mako such returns, but I will mention
that after Cour , when the work is donce, and time and oppor-
tunity serve, 1 present my nccount with the Clerk; I mako
it columnar as thus, number, style, miles, amount, with such
remarks as each cass muy require, such as, subpoecna, paid
witnesses, attachment, charges, &c., &e. The date of service
I do not mention, that is on the summons and is not necessary
to the account which is not sworn to, as the bulk of what is
paid for is sworn to before. With my beet wishes for the
Journal, Iam, Gentlemen,

Your obedient Servant,
Paytn Duyxx.

—

[On the subject of Bailiffs’ fees we can add nothing to the
suggestions before offered in the pages of this Journal, The
suhject must bo kept alive, and members of the Legislature
reminded from time to time of tho grievance complained of.
Porseverance in a good cause is everything; and Bailiffs
should not despair if justice to them be deferred.

As o permission to be heard at the Bar of the House, it
would be idle to think of it. The proposition would not be
listened to for a moment. But let the voices of the members
be heard within the bar, exposing the evil and urging a remedy,
and the ohject will before long be attained.

We had no idea till informed by our correspondent’s letter
that the use of the Court ilouse for holdiag the Division Court
is deaied in any County in Urper Canada. We incline to
think that Grey must be tho oaly County wherein “ The Peo-
ples’ Court” is excluded from the building erected by the
Yeoples’ money for public accommodation. True the Courts of

Record, Nisi Prius, County Court, Surrogate Court and Quar-

ter Sessicns may not be interfered with, and the Division Court
appointments if clashing with thess Courts must give way.
But when not doing 80 we are at a loss to understand on what
Principle they are excluded from the use of the Court House.
The County Councils are bound to provide accommodation for
the Courts of Record only, but that accommodation when not
required for those Courts, ought surely to be available for
other Courts of Justice. The evil in the County of Grey must
be cured in the locality, and if the subject be properly laid
before the authorities or the public, we have no doubt of the
result. In the City of Toronto the Division Court Clerk is
provided with an office, and has the use of o fire-proof vault in
the Court House.

With respect to our correspondent’s remarks on the subject
of Bailiff’s returns wo deem it unnecessary to say anything.—
Ens, L. J.]
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! the case above cited, I think ho had no right to scize, sceing
that A. had other guods on which he wight have scized.
G \notl ion with roforence to oxecutions‘ Tho Bailiff has interpleaded, which has given rise to ano-
, UENTLEMEN,— ';"t ier ‘lf_'c"'"*t "!"’ {(‘.’ inctho ol proviss of | ther question. Rtulo 53 says that the clwimant shall bo deomed
1{1 r?‘l;ulwn t:o l}(:;\c l{;lc‘{lt}; .{f:tsglt] fg{l,(io “1,’_0“.((“‘['"&(1.,/3 that | the plxgmuﬂ'.' , Form 28 in tho book of Rules nml."l‘ orms, ends
the U ‘l! sec. 0 ll(:o connated to Tudwmont and oxecttion in: LY saying *To , the above named plaintsff.” 'Fhis must
proceccings may (‘10\" nttnchmgnt }:mdor the provisions of | bo a mistake, as the ﬁ;rm evidently refers to the dc‘/.l-ndanl.
e e v y Court of the Diviei p"tl'n which | Agnin, Forms 28 and 29 bath give'this expression, * Issued
this section in the Disision Court of the '"81'0" wi "l _ 1 out of this Court in thes action,” In the case abuve referred to
tho warrant of attachment shall issue, and that when p'rofl this could nut be the case, s the torpleader suit is between
cch‘t:lgsl ahgxlxltl;:%%:??;:;n;ggvli:ig:g g?st(;ﬁb;ogz?ii:}x‘)o l::::ll:];rg- ; tho tax Collector and A., and the action «;ult of whi;’::ln the ex-
an attachm , : h o . 0
> A . Susy ; ecution was issued was between A. and B,, in addition to
;fii(il;?ois néggryei::‘or‘l:;:;&?ds;% l{ugl;};zﬁ:&l:;g ﬁxcu;:z?e"t;:;g | whicl; ﬂl((; origi‘nahsuit was in Grey, nnd tho oxecution issued
commen :ed, and the preperty seized npon ony such attachment | out of'a Court in Bruce.
shall bo liable to scizure and sale under tho exccution to be . . . . )
issued upon such judgment,” &e. I.S.—Since writing the foregoing, I have given tho subject
If, now, A. sues BB, and B, after service, and shortly before | a careful study; and in reapect to the second question como
Court absconds ; if C., another creditor of 1., takes out an | to the conclusion that the Furm No, 28 vequires to bo headed
attachment upon whizh B.’s goods arc delivered tothe Clerk ;. and the suit styled the samo as the original suit on which the
if A. proceeds to judgment and execution at the next Court—  execution was gsued, in which case * the above named plain-

To the Editors of the Law Journal,
PgrestoN, 17th January, 1859,

Yours, &e., Bairr,

C., however, only having had the goods of B. attached ubout
a week before that Court, being obliged to wait for his judp-
ment against B. until the next sitting of the Court, the ques-
tion orising is: Are the goods of B.'that are in the custudy |
of the Clerk by virtuo of an attachment warrant in the suit
of C.v. B. liable to secisure and sale undor tho cxecution in
suit A. v. B.?

It is held by some that they arc not liable to such seizure
and sale; and they bnse their argument on the connection
which the word *judgment” in that proviso has to the wiole
section, which particularly refers to attachment cases, and that
only judgments obtained on attachment suits aro to he under-
stood; while others assert that the words ‘in any case”

J

tiff 7 would be right.

{1t may Le questioned whether the Collector may not treat
the with mmﬂ and taking bond of ferthecuming as an aban-
dunment of the levy. We think under the facts as given that
the seizure by the collector will be sustnined. Only part of
the goods being scized does not affect the question.— ks, L.J.]

To the Editors of the Latw Journal.
Mirtox, 21st Junuary, 1859.
GeNTLEMEN :—I beg to submit a question to you on the sub-

embody both attachment suitz as well as others; that the ex- ject of 8 Fev which appears in the Division Court Tariff of

ecutiun in suit A, v, B, has privrity uver the attachment suit ; Baliffs” Fees. I dv nut recullect hasving seen an
C. v. B., since in the furmer judgment has been already; cxpressed thereun in your excellent Journal, and

upinivn
koow a

obtained, while in the latter judgment is still pending, and a, difference of opinion dues exist on the point.  Itis this—* for

possibility existing that C. may hie non-suited, or the attach-
ment be otherwise declared void.

Since this question has lately created some excitement, and
is one of generr1 importance, your vpinivn on the same will
bo very thankfully received.

I remain, Gentlemen,
Respectfully yours,
Orro Krorz.

[ The question is & doubtful one. Wehave heard of nodeci- |
sion in puint. Qur own impression is that * judgments ™ refer |
to judgments in fuvour of alfacking creditors.—Evs. L. J,)

To the Editors of the Law Journal.
Souruaurrox, January 13th, 1859,

GextLENEN,—You will greatly oblige me Ly giving me your |
views with reference to the following case at a sittings of the
first Division Court, County of Grey.

A. obtained a judgment against B., who resides in the
County of Bruce. The Clerk of the Division Court in Grey |
sent a transeript to the Clerk of a Division Court in Bruce,
upoa which an execution is issued against the gouds and chat- |
tels of B. A levy is made on part of B.’s goods and chattels, |
who gives a bond for theis production when required. A,
directs the Bailiff not to scll for sume time. In the meantimo
the tax Collector seizes the same goods and chattels.

The question now arises, which or the officers has the right
to the goods?  In answering the question, pleaso state whe- .
ther the bailiff, having levied on all B.’s guuds and chattels, |
would have made any difference, ns I am anxious to know
whether a tax Colleetor can seize goods under levy or not. In I

drawing and attending to swear to every affidasit of service—
when served out of the Division.”

Nuw, on reading it, it luvks like allowing 5s. (over and
above mileage aud serv'ce) for attending at the Clerk’s office
to mike the uflidavit, merely because the defendant in tho
suit resides outside the Bailifi’s Division. But, surely the
framers of the Tariff must have contemplated the perform-
ance of some extra duty for that extra fee! and I do not see
what exira duty s performed in this instance, as one attend-
ance at the Clerk's office would suffice fur muking the affidavit
to this outside service in common, or at the same attendance
with twenty, served within the Division, thereby requiring no
imperative or ubsolute attendance exclusively for filling in this
outside service. I conclude, therefore, that no extra duty is
thereby required or performed.

Again, sume Divisions are so situated (this onc for instance)
that by travelling less than fico miles either north or west
frum the Clerk’s oftice, the Bailiff is in unother township on
either quarter,—therefure, outside the Divisivn; in which
case, where the extra ls, 3d. charged to each defendant, it
strikes me that a large amount of custs would be made without
anf equivalent being shewn thercfor.

do not, gentlemen, raise this sceming oljection, frum any
desire to reduce the fees of Bailiffs, fur 1 consider them to be n
class of ufficers who in many particulars are nut sufficiently
remunerated, and who deserve every fraction the tariffallows ;
but, my object s, to elicit opinions on the pnint.

I would submit the fullowing as the legitimate application
of the fee; that the Bailiff be allowed 1s. for attending to
make affidavit of service when the ~ummoning emanates—or,
is issued from another Divisivn or Cuunty than his vwn: by

which interpretation I can see the application to be very

reasonable, as, in that case, a special attendance to make afli.
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davit is necessary, in order that the Clerk may make a return
thereof to the foreign Division, and in that attendance I see
an cquivalent for the extra shilling,.

Knowing your willingnsss to give information on these
matters, and being persuaded that your opinion thereon is
* ex cathedra,” and will finally sottlo the point, I submit it for
your interpretation, and remain, Gentlemen,

Most respectfully 50\'111'8,

[We agree with our correspondent in the reasonable con-
struction he puts on the item referred to in the Tariff, and the
practice so far as wo are informed is in accordance with hia
views. Iowever, we shall be happy to heac any communica-
tion on the other view which the above question elicits.

Ebs. L. J.]

To the Editors of the Law Journal.
Loxpoy, January 21st, 1859.

GexTrEMEN,—Your opinion on the following in your Journal
would much oblige.

Does the cause of action arise where a note falls due and is
made payable, although it may have been given in another
division? Your obedient Servant,

JosEru JEFFERY,
Bailiff 1st D. C., Middlesex.

[We Lelieve there is a diversity of opinion on this point, but !
we incline to think that the cause of action arcse where the
note was given.

A note is the evidence of a debt due by the maker, which
debt must have been in existence before the note was given;
and it is but reasonable to suppose that this written acknow-
ledgment of it was given where it was contracted.

The question has been asked us before, as our correspondent
will see by referring to Vol. 4, page 157, where & number of
cases bearing on the point are referred to.—Ebps. L. J.]

y—m—

THE MAGISTRATES? MANUAL.

BY A BARRISTER-AT-LAW-—CorrriGiT RESERVED).
Cmtinued from page 13, Vor. V.

SurPLEMENT—SUMMARY TRIALS.

Power of Recorders to try certain offences summarily.—
If any person be charged before the Recorder of any City +

1. With having committed simple larceny, and the value
of the whole property alleged to have been stolen does not
in the judgment of the Recorder exceed five shillings.

2. With having attempted to commit larceny from the
persou, or siwmple larceny.

3. With having commiitted an aggravated assault by un-
lawfully and maliciously inflicting upon any person, with or
without any weapon or instrument, any grievous bodily
harm ; or by unlawfully or maliciously cutting, stabbing or!
wounding any person.

4. With having committed an assault upon any female
whatever, or upon any male child, whose age docs not in
the opinion of the Recorder exceed 14 years, such assault
being of a nature which cannot, in the opinion of the Re-
corder be sufficiently punished before him under any other
act, and not amounting, in his opinion, to an assault with
intent to commit a rape, if the assault have been on a
female.

5. With having assaulted any magistrate, bailiff, consta-
ble, or other officer in the lawiv' performance of his duty,
or with intent to prevent the performance thereof.

6. With kecping or being an inmate or habitual fre-
quenter of any disorderly house, house of ill-fame, or bawdy
house. .

In any such case the Recorder may hear and determine
the charge in a sumwarily way.*

Police Mayistrates—1Tho Police Magistrate of any City
in Upper Canada, sitting in open Court, is authorized in
the cose of persons charged before him, to exercise with
regard to the above offences, the same powers as a Recor-
der.}

Duty of Justices of the Peace in such cases.—If any per-
son be charged before any Justice of the Peace with any of
the above mentioned offences, and in the opinion of the
Justice the case is proper to be disposed of by a Recorder
or Police Magistrate in Upper Cavada, the Justice may, if
he see fit, remand such person for further examination
before the Recorder or nearest Police Magistrate. But the
remand must not be made by a Justice of the Peace for
Upper Canada before a Recorder or Police Magistrate of
Lower Canada, or zice versa. A person remanded before
the Police Magistrate ol any City, may be examined and
dealt with by the Recorder of the same City, and so zice
versa where the remand is before a Recorder.

Proceedings if party remanded futl to appear.—If any
person suffered to go at large upon eatering into such re-
cognizance as the Justice of the Peace is authorized to take
on the remand of a party accused, conditioned for hig
appearance before a Recorder or Police Magistrate, do not
afterwards appear pursuant to the recognizance, then it
is the duty of the Recorder or Police Magistrate before
whom he ought to have appeared, to certify (under his
hand) on the back of the recognizance to the Clerk of .the
Peace for the County or Union of Counties in Upper Canada
the fact of such non-appearance, and the recognizance may
then be procecded upon in like manner as other recogni-
zances, and the certificate is to be decmed sufficient prima
Jacie evidence of the non-appearance.§

Preliminary duly of Recorder, &c.—Whenever the Re-
corder or Police Magistrate proposes to dispose of the case
summarily, after ascertaining the nature and extent of the
charge, but before the formal examination of witnesses for
the presecution, and before calling cn the party charged for
any statement he may wish to make, it is the duty of the
Recorder or Police Magistrate to state to such person the
substance of the charge against him, and to say to him these
words, or words to the like effect: « Do you consent that
the charge against you shall be tried by me, or do you
desire that it shall be sent for trial by jury at the (raming
the Coust at which it could so next be tried).”||

Hearing of the charge.—1f the person accused consent
to the charge being summarily tried and determined, it is
next the duty of the Recorder or Police Magistrate to
reduce the charge into writing and read the sawme to the ac-

* 20 Vic. cap.
+ 20 Vic. cap.
% 20 Vic. cap.

27 sec. 1; and 22 Vie. cap. 27, sec. 1.
27 sec. 14 1 26 Vie. cap. 27 see. §.
27. sce. 6. | 22 Vic. cap. 27 see. 3.
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- 3
cused, and then ask him whether be is guilty or not guilty
of the charge. If the aceused say * guilty,” the Recorder or
Police Magistrate is next to proceed to pass such sentence |
upon him as may by law be passed ; but if the accused say |
“not guilty,” it is then the duty of the Recorder or Police
Magistrate to examine witnesses for the prosecution, and |
when the cxamination is completed to inquire of the aceu-)
sed whether he has any defence to make to the charge. If}
he state that he has a defence it is the duty of the Recor-|
der or Police Magistrate to hear the defence, and then pro-
ceed to dispose of the case summarily.*

Porcer to compel altcndance of witnesses.—Any Recor-
der or Police Magistrate before whom any person is charged
as above, is empowered by summons to require the attend-
ance of any person as a witness upon the bearing of the
case at a time and place to be named in the summons.  So |
the Recorder or Police Magistrate may bind by recognizance
all persons whom he may consider necessary to examine,
touching the matter of the charge, to attend at the time,
and place to be appointed by him, and then and there to|
give cvidence upon the hearing of the charge. In caseany l
person so summnioned or bound by recognizance neglect or
refuse to attend in pursuance of the summons or recogni-,
zance, upon proof being made of such person having been
summoned or bound by recognizance, the Recorder or Po-.

that the cluim was only for a balance of £30 still unpaid on the
note, puyments baving been made os accountofit by Thowas Drake,
the mauher.

It scemed clear that the defendant’s name indorsed on the note
was not in fact written by the defendant, but by Thomas Drake,
his nephew, the maker of the note, who gave it thus indorsed to
tho plaintifis, merchants in Buffalo, from whom he bought goods.

Thomus Drake had beforc dealt with the plaiutfls, and in the
autumn of 18536 he wanted more goods from them but they declined
letting him have more, unless he would cover the amount by his
note indorsed by some person whom their attorney, Mr. \Varren,
living at St. Thomas, would accept as sufficient.  Mr. Warren told
Thomas Drake, that be would accept & note indorsed by the de-
fendant, and such o note was accordingly brought to him, and
Thomas Drake obtainced the goods he required.  The detendant
had before that indorsed a note for his nephew Thowas in favour
of the plaintiffs for other goods, which had been paid.

It was proved that soon afier this note became due, in March,
1857, payment was demanded by Mr. Warren from the defendant,
who begged him not to press it, as it would injure himm, On that
occasion the defendant did not see the note, but he stated that his
neplew, bad indorsed his name on other notes, and that he. the
detendant, had paid them.

The defendant, it was sworn, frequently gave his name as indor-
ser, but kept no bill beok.

In March or April, 1857, the plaintiff’s cleyk was sent over to
collect this note.  Defendant told him ke did not wish it pressed,
asit would injure Thowas, his nephew, and the elerk in consequence
told his attorney to let it e for & time. Thowas after that ay-
sconded, and it was not until December following (1857) that the
defendant denied his indorsement, and refused on that nccount to

lice x\lagi§tratc before \'\'1\0‘_“ such person ought to ]“‘"ﬁ pay it. 1t was sworn that payment could have been enforced from
attended is empowered to issue a warrant to compel his_ ‘Thomas Drahe while he remamed here, if the plaintufis had been
appearance as a wit.ncss.'f‘ {aware that the indorsement was disputed, and that they had no

Ilow witnesses summoned,-—The summons may be served
by delivering 2 copy of it to the party summoned, or by .
delivering the copy to some in:ate of the party’s usual
place of abode. So every person required by any writing
under the hand of the Recorder or Pulice Magistrate to
attend and give evidence is deemed to have been duly
summoned.?

S ———————

U. C. REPORTS.

QUEEN’S BEXNCII.
Reported by C. Romason, Esq., Barnsier-at-Zato.
TRINITY TERM, 1853,

PRATT ET AL. V. DRAKE.

Promissory nole—Indorser's name signed by the maler—Proof of authonty—
Asking for tsme—Estoppel.

In an action azafnst the fndorser of a note, it appeared that hic namo bsd been

written by tho maker, bis nephew, and there was no evidenco of express author-
ity, but it was proved that defendant had before and afterwards indoned for |
his nepbow on purchases by hin from theso plaintiffs, and that when paginent
of this notc was demanded from hitg he had asked for time, and had not denled
hisindorecment until some months afterwards when the maker hiad abeconded.
1% cxcuse was that ho kcpt no of hils tndor ts and ]

recourse but agaiost him.

In the meantime the nephew had got » further credit from the
plaintiffs, upon a note, which the defendant indorsed.

The learned Chicf Justice told the jury that, as the name of the
defendant was indorsed, not by himself, but by Thomas Drake,
they should be satisfied, before they could hold the defendant
liable, either that Thomas Drake had express authority te indorse
this particular note in defendant’s name, or to indorse notes gen-
erally for him as Thomas might have occasion, or at least that
thore hiad been such o practice on the part of Thomas of using the
defendant’s name as an indovscr, recognised and sanctioned by de-
fendant, as would fairly support the inference of an implied general
authority given by the defendant to Thomas to indorse notes in his
name for Thomas’s accommodation. But that the evidence on that
point should be clear and convincing, for that it would by no means
follow tl-at a special authority given to indorse one or more notes,
would render o porty liable upon other notes indorsed in the samo
manner without bis knowledge.

But the jury were told, on the other hand, that when the de-
fendant was applicd to for payment in March, 1857, if he bad any
idea that this note was not indorsed by him, or with his sanction,
and meant to deny his lability, he should have done so promptiy,
and not asked for delay, and left the plaintiffs to believe from
March to December that all was right, and then first deny his in-
dorsement after his nephew had abysconded : that the defendant's
cxcuse was that he kept no memorandum of his indorsements, and

it was right,
IIel 1. that defendant had prechided himealf by his conduct from dicputing his

Uability ; ard the jury bavlog found fa his favor, a new tria} wasgranted with.

out costs. M

_Acriox on a promissory note of Tho s Drake, made on the
27th of October, 1856, payable to defendant Benjamin Drake, or
order, for $274.7 in four months, indorsed by defendant; with a
common money count.

_DPleas:—1st. Denying that defendant jndorsed the note.  2nd.
Nunquam indebitatus to the common count.

At the trial, at St. Thomas, before Rodinson, C. J., it appeared

* 22 Vic. cap. 27 sec. 8. + 22 Vic. cap. 27 sec. 4, ¥ 2b. sec. .

supposed it might be all right, and s0 asked for time ; but admitt-
ing that to Le true, us it wWas proved that the defendant had on
other occasions paid notes which his nephew had indorced in his
name, it was fair that this note should be treated as having been
indorsed by his authority, after what had occured, rather than
thirow the loss upon the plintiffs, especialiy as the plaintifis had
every reason to suppose the indorsement was gervine, from the de-
fendant's conduct, not only in relntion to this note, v.* in after-
wards indorsing another note for his nephew, on which he got o
further credit from these same plaintiffs.

The jury gave their verdict for the defendant.

Becher, Q. C., obtained a rule nési for & new trial on the cvid-
cnce, to which

D. B. Read shewed cause
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Romssox, C. J., delivered the judgment of the court.

My brothers have considered this case, and we arc all of opinion
that the defendant had precluded himself, by his conduct after
payment was demanded, from disputing that he was liable upon the
note, although he could no doubt say truly that his name was not
written on the note by himself.

If he meant to deny that his nephew had indorsed his name on
the note by his authority, he should not have asked for delay, and
conducted himself in other respects in so inconsistent and unde-
cided & mauner. We think therc should be a new trmal without

costs.
Rute absolute.

Mavrsox ET AL. v. Tue CoMMERCIAL Baxk.

Assignment in trust for creditors—=Nature of the clutnge of possession required—
20 Ve, e 3.

In considering whethier a aufficlent changze of posseasion hias taken place to satisfy
the statute, fegsrd mual bo bad to the pature and purposes of the assignment,
and the clecumstances of the e, and when mado by a merchant for the beu-
efit of lis creditors, it iz not to be experted that the assiznvessbould remove tho
goods, or take rxclusive posseasion. as ju the cass of an ordinary sale of goods.

The asstiznor may ccufinue upon the prowises, and assist in dispasing ofthe goods,
without vitiating the assiinment in law, but it 3 a fact to be Jeft tothojury,
a3 evidence 10 shew that tho transfer was culiurable.

e, that upon the evidence to shew that the jury were warranted fu findiog an
actua! wod contioued cliange of possession.

This was an interpleader iccue, to try whether goods scized by
the sheriff of York and Peel under a fi. fa. from this court
tested 19th November, 1859, and delivered on that day to the
sheriff, upon a judgment of these defendants against Bustwick
and Mcbonell, were at that time the property of the plajutiffs, to
whom they had been assigned by Bostwick and McDonell to be
sold for the benefit of their creditors.

The assignment was not registered, and at the trial, which took
place at Toronto, before Jlchards, J., the only question was
whether there had been a sufficicnt change of possession. The
case was left to the jury, and they found tor the plaintiffs.

Christopher Rolinson obtained a rule nus for & new trisd on the
law and evidence °He contended that an actual and continued
possession of the goods assigued to thoe plainufls was not proved
at the trial.

JBoomer shewed cause.

The evidence is fully stated in the judgment.

Ronixsox, C. J., delivered the judgment of the court.

We think we cannot say that the verdict was wrong upon the
cvidence, on the only poiu on which it is questioned by the rule.
The evidence shewed that, although the goods were not removed
to another building after the assignment, they were actually taken
pusscssion of by the assignees, who exercised 2 continual control
over them, putting persons of their own in charge, though the
former vwners of the gueds continued to assist in disposing of them.
It was sworn that onc of the trustees attended daily in the store,
and received the moncey that had been taken in: that new books
were opened, every thag done ia the name of the trustees and
that, besides thar having given notice to the defendauts in partic-
ular of the assignment, they made 1t publhicin an open mnanner, by
distributing hand-bills. Of course notlung that the trustees could
do by way of giving notice could avail, if the assignment came
clearly under ‘he Chattel Mortgage Act, and required registry,
and was not registered, for then there would be one enquiry to
make, namely, whether there had been an actual and contmued
chauge of pessession.  We think there was in this case sufficient
evideace to warrant the jury in finding that there had been such
a change of pussession, aithough the goods were not removed, for
there is no case 1 which a removal of the goods has been held to
be indispensable, altheugh there should be more pains taken than
arc gencrally taken, even when all was fmr and honestly meant
(a3 we hase no doubt was the case here) to make the chauge of
possession palpable, o as to leave no pretence for questioning the
validity «f the assignincut on the ground on which it has been
questioned here.

such exception in our act, though it scems reasonable and conve-
nient thatthey should be excepted, or if not, that the onth of éona
Jides on which they moy be registered should be modified so as to
suit tho case.

I have intimated in other cases that I have doubted whether
such assignments come within the act—that is, whether they can
properly be ealled sales of the goods so assigned in trust. DBut
admitting that they must be held, as they bhave been, to come
within the statute, then the question i3, whether what has been
shewn to have taken place in this case can be held to have been
such a ¢ delivery” and such aun * actual and continued change of
possession of the goods” (which are the words of the statute 20
Vic., ch. 3, sec. 2), as to dispense with the necessity of resigtering
the assignment.

We think that to give a rcasonable construction to the act, wo
must have regard to circumstances—that ig, in this case, to the
object and purposes of the assignment. When one man buys goods
of another, we must suppose that bz buys them because he wants
them, and we expect him to take possession of them, and to uso
and enjoy them.  And when, instead of that, we find that, although
he bas paid for the goods, or contracted to pay for them, yet he
abstains from taking them into his possession, and leaves them
still in the hands of the scller to be used and enjoyed by him, we
naturally entertain a suspicion that all is not right—that there has
Yeen only a pretended sale of the goods, and that the transaction
is a sham, by which it is hoped to deceive the public into tho be-
lief that the goods, though still in the possession of the same per-
son, belong in fact to another, and caunot therefore be scized to
satisfy the debts of the former owner. The incousistency between
the conduct of the partiesand the assertion of a sale, gives rise to
the suspicion, seldom unjust, that there must be a sccret and
fraudulent understanding between them to defrand creditors,

But in the case of an nssignment like this, to trustees for tho
benefit of ereditors, the casc is altogether different.  The assignee
in cases of that kiud i~ often & person not in mercantile business,
having no warchouse in his possession in which tv keep goods, nor
any shop in which to expose them to sale; or he 1s often o retired
merchant no longer in possession of s conveniences ; or, if &
merchant in actual business, his ware....se or shop may be sup-
posed in general to be occupied by hisown goods. Heis therefore
not expected, aud it is not usual course of such transactions, that
assignees should actually remove the goods of the insolvent person
from their former situation to his own premises, or to premises
hired by him for that purposo. What ordinarily takes placo is,
that the shop in which the goods were on sale before the assign-
ment, whether owned by the insolvent in fee or Leld on lease, is
part of the property assigned, and the goods remain thero till
they are disposcd of, either by retail or otherwise.

Then admitting that to such cascs of assignment as well as to
others the statute 20 Vic,, ch. 3, applies, the guestion is whether
upon what wa« proved in this case the jury could nightiy hold that
there had been an immediate delivery of the guods, and sucl actual
and continued change of possession as ¢ »nplicd with the attenuion
of the statute, regard being had to the circumstances of the casc.
There certainly was an immediate delivery of the goods into the
possession of the assignees, who exercised all the control over
them, actually, and openly, and continually, that an assignee for
such & purpose could be expected to do. But it is true thatthough
the assignees thus held the goods, and were in possession of them
all the time by their clerks and servants, yet the former owners
continued to asxist in disposing of themm.  That no doubt subjected
the case to suspicion, and made it necessary to submit to the jury
whether the change of possession was real, or only apparent, and
whether it coald be said that there bad in truth been a change of
possessian from the former owner to the assignces. The jury
thought that there was no deceit{ul appearance, and that posses-
sion had in fact been changed, though for the benefit of all parties
interested, the fo. mer owncers gave their attendance and asststance
upon the premises in disposing of the goods.

We think that finding was not inconsistent with the cvidence.
And we do not copsider that what Lord Ellenborough said in

These nsignments to trustees for the benehit of creditors, with ! Wordall v. Smitk (1 Camp. 333) can be reasenably applied in the

a view to a ratable distribution, are expressly excepted from the i
operation of the Engiish Chattel Mortgage Act, but there is no |

preseut case.  Then what wasasserted was, that before the sheriff
came with his exccution the goods bad been sold to another cred-
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itor; but 1t was proved that, though a servaot of such alleged
vendee was immediately put into the house, yet the furmer owner
and his wife contipued to carry on the business of publican as
usual, with the stock-iu-teade that had been so assigned, during
which time the servant was cuuployed to keep possession, when he
sold beer, put tho money into the till, to wiuch they bad nceess.
Lord Ellenborough held that there was in that caso no buna fide
substantia! change of possession : that a coucurrent puxsession with
the assiguee was colourable, and was fraudulent §md void; and
that the merely putting auother in posscssion with the former
owner of the goods was a merc mockery. .

That language was just and reasonable as applied to the case
which the learned judge had before him, but we cannot safely tuke
it as a guide for the decision of this case, when the object of the
assignment, and what was done under it, were so utterly unlibe.
if wo wero to set the verdict aside which has been given in this
case in favour of the assignees, when there is no reason to doubt
that all was done in geod laith, withvut any secret understanding
1 favour of the termer owuer of the gouds, we should be hulding
that the statute means in all cases not merely an actual and cou-
tinued change cf possession, but an exclusive possesston, in the
asuignee, and that so premptorily that a jury must beheld to have
decided against law, ifin a case of this kind they find (hat thero has
been a chaoge of pussession, when the former owner of tho goods
is allowed by the assignees to give Lis attendance and assistance
jointly with their clerk or agent, aud under their control and dir-
ection, in disposing of the goods.

That this was a circumstance in the present case which might
fairly be s. _antted to the jury, and considered by them asraising
suspicion of the assigument being colourable, we hase no doubt,
but it was considered and disposed of by the jury with that view,
and the conclusion which they came to in favour of the houesty of
the case scems to be consistent with the truth of the case. All
therefore turns on the questivn whether, as a poiat of law, the
statute, as it regards change of pussession, should be held not to
be complied with in suy case where the forier vwner of the guods
is allowed, as be very commonly is in cases of assigumnents for the
benefit of creditors, to remain upon the premises assisting the as-
signees in carrying out the purpuses of the assignment.  We think
wo cannot construc the statute so strictly. Rule discharged.

Caxx v. Tuoxas.
Absconding deltor—Attachment—Execution—C. L. I A., 2ecs. 53, 55.

Tho plaintiff obtained execution against A., whoso goods were then under seizare
ujwa an attacl t issucd inst himn as sn abseondiag dobtur.  The shenfl
vader C. L. I* A, sec 33, having sucd and obtajued payient of a sum due by
ane of A’s debtors,

Held, that such maoey was not lisblo to the plalntiff’s execution, but must be
divided amon,? the attaching creditors.

This was an action brought by the plaiatilf agaiust the defend-
ant, as sheriff of the county of Weantworth, on a return of nulla
bona made to a wrnit of fier: facias placed in his hands on the
socond day of November last past, against the geods and chattels
of one Willizmn Dudds, in favoeur of the said plaintuff; and by con-
sent of parties, and by order of o judge, the following casc was
stated fur tho ofinion of the court without pleadings :—

On the 10th of October, 1857, the above named plaintiff obtained
a judgment in this bonourable court against ene William Dodds,
and on the sccoud day of November following placed a writ of
Jieri facuas, against the goods and chattels of the said Dodds, in
the hands of the defendant, as sheriff, for the execution thereof.

On or about the eleventh day of October last past the said
William Dodds abscunded trom this province, and procecdings were
then taken against him as an absconding or concealed debtor, and
on the twelflh day of the same month n writ of attachment agaiust
the said William Dudds, as such absconding or concealed debtor,
was placed 1u the hands of the defendant, as such sheriff as afore-
9aid, at the suit of Joha Riddle and John McMab, who in due
course obtained a judgwment, and placed & writ of fiert fucias there-
on, agaiust the goods and chattels of the said William Dodds, in
the hands of the defendant, to be exccuted according to the cx-
igency thereof.

Various other writs of attachment, including one at the suit of
ouo Young ngainst Dodds issued on the thirtcenth day of such

last mentioned month of October, were sued out against tho said
William Dodds at or sbout the time of the issuing of the last men-
tioned writ of attachment, sod were also duly prosccuted to judg-
ment and execution.

On or about the thirteenth day of the same month October,
and befure the writ of fiert fuctas of tho said plaintiff, so by him
ubtained under lis judgment, was issued aund placed in the hands
of the suid defemlant, be, the said defendant, us such sheritf afore-
said, did give uotice in writing to the Great Western Railway
Company, a debtor of the said absconding debtor, as provided by
the 52nd scetion of the Common Law Procedure Act, and the per-
sonal and other property of such nbsconding debtor having proved
insutlicient to satisfy the said attachments and the executions issu-
cd thereon, did, in pursuance of the provisions of the said act, sue
for aud recover from the Gieat Western Railway Company tho
sum of £311 13s. 3d., und the said muney now remains in the
hands of the said defeadant as such sheriff as aforesaid, and was
it the possession and custody of the said defendant before and at
tho time of the return of the writ of fleri fuctas in favour of the
plaintiff hereinbefore mentioncd.

The said sum is not sufficient to satisfy said attachments.

The question for the opinion of the cvurt is, whether the money
so received by the sherift from the Great Western Railway Com-
pany is linble to be scized and taken by the sheriff in satisfaction
of the fieri fucias so issued und placed in his hands by the plaintiff,
or whether the same is liable to the several attachments so issued
against the absconding debtor,

If the court should be of opinion that the maney was or is so
liable to scizure under the fi. fu., judgment shall be entered for
the plaintiff, if otherwise for defendaunt.

Start, for the plaintiff. Durton, contra.

C. L. P. A., 1856, secs. 63, 65, 67, 68, 194; Collingridge v.
Puazton, 11 C. B. 683, were referred to.

Ropissox, C. J.—I think the mouncy obtained by suing the
Great Western Railway Company under the 53rd clause of the act
must be divided among the plaintiffs in the writs of attacbment,
aud canaut be treated as if it was the proceeds of goods remaining
in the bands of the absconding debtor, and so paid over to the
judgment creditor, who obtained judgment before the debtor ab-
sconded ; and cannot therefore be paid over to such judgment
creditor, under the 53th clause of the Common Law Procedure Act.

The legislature never could have intended that when an attach-
ment creditor had availed himself of this provision of the statate,
giving the security for costs which the act requires, a creditor
who had obtained execution upon a judgment against the debtor
Lefore he absconded, should step in and sweep away the fruits of
tho action brought by the sheriff at the instance of the attachment
cred:tor for his benefit.

If the debtor had never absconded, and this wero a question
between a previous execution creditor and a subsequent one, which
should receive tho benefit of a garnishee order obtained by the
plaintiff in the sccond writ, there could be no question that when
the money was collected by the creditor who obtained the order,
he would hold it against the creditor who liad the prior execution.

The case cited from 11 C. B, 683, has a material bearing on this
case. We are clear that the plaintiff cannot sustain this action.

Buaxs, J.—1I think judgment should be given for tue defendant.
[t is admitted that the judgment debt duo fror the Great Western
Railway Company to the debtor was merely av account, and there-
fore not liable to seizure by virtue of 22nd sec. of 20 Vic., ¢h. 67,
similar to the Englith act 1 & 2 Vic,, ch. 110, see. 12, enabling
sheriffs to seize upon wrius of fi. fa., mouey, bank notes, cleques,
bills of exchange, promissory notes, bonds, mortgages, specialtics,
or securities for money. Itis said the plaintiff might have had
tho remedy by garnishment under the 194th scction of the Com-
mon Law Proceduro Act, after he had obtained his judgmeant, had
it not been for the attachments sucd out and notices given under
the 52nd scction of the act, which would deprive him of that
remedy.  All we can say to that question ig, if it be any hardship
upun one creditor more than upon another, which of them is to
obtain the fruit of his legal proceedings first, the legislatare must
apply the remedy. The 55th section preserves to the creditor who
sucs before the debtor has absconded his legal rights upou his
exccution to the cxclusion of the attaching creditor, and the

' .
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remedy by garnishment of the demands due to the debtor is an
addition, for ho never had it before. It may be the legislature con-
sidered it would be justice to allow the creditor who should obtain
exccution upon a suit commenced before the debtor absconded, to
havo all goods and effects liable to execution held to satisfy the
exccution prior to the claim of the nttaching creditor, and that tho
attaching creditor might have all other demands not liable to ex-
ecution held liable to his claim by reason of the attachment and
notice to the debtors of the judgment debtor in priovity to the
execution, but that ig nat a point for the court to speculate upoo.
The question hero is whether the money, the proceeds of the de-
mand against the Great Western Railway Company, is to be con-
sidered as lizble to the execution when that money came into the
sheriff’s hands, thougl.it be admitted, so long as it remaned a
debt due by the Railway Company, the execution could not touch
it. In the case of Collingridge v. Paxton, (11 C. B. 683), the
court held that bank notes seized by the sheriff could not be treat-
ed ag liable to serzure on another execution then in s hands
against the plaiotff at the suit of another person. Now in this
case 1 apprehend, for the same reason given in that case, the
amount of the debt due by the Railway Company, when paid into
the hands of the sheriff, could not be said to bo money identieal
in the hands of the sheriff of the judgment debtor. The judg-
ment debtor, or his attaching creditors, would have no claun to
the identical bank notes, or gold, or silver, or cheque, or whatever
the Great Western Railway Company might have paid the sheriff
with, It is in that sense, I think, the legislature meant it, when
authority was given to the sheriff to seize money, &¢., belonging
to the debtor. In this case it appears the sherf recovered the
amount from the Railway Company under the provisions of the
b3rd scction, and that section says the sheriff shall hold the
moneys recovered by him as nart of the assets of such absconding
debtor, and shall apply them accordingly. The H7th section shews
how it shall be distmbuted.

The goods and cffects of the absconding debtor in the hands of
the sheriff would be liable to such exccutions as ho might have
under the provisions of the 5ith section, but { do not think that
demends which the execution could not touch caun be treated, when
the sheriff has obtained paymeat of them, in the some way. The
effect of the several clauses of the act is to constitute the sheriff a
trusteo for the attaching creditors, and it is in virtue of that capa-
city cast upon him by the nct, that the money due from the
debtors of the judgment debtor comes into his hands, and not by
virtue of his office of sheriff. The former act provided for the at-
taching creditor plaint:ff collecting the demands from the debtors,
and suing them if not paid, and by that means discharging his own
demand, If that provision had remained in force, it never could
be contended that, as socn as the attaching creditor had obtained
payment, the sheriff could take the money out of his hands upon
an cxecution agninst the debtor in the situation this plaintiff’s
execution is. It does not appear to me that the effect of substi-
tuting the sheriff as the proper person to collect those demands
has the effect of altering the law, and saying that when the mouey
has been paid to the sheriff under one authority, it shall be consi-
dered the debtor’s money so car-marked as that it instantly becomes
liable to another species of demand, which could never have
touched it but for the circumstances of the legisinture constituting
tho sheriff a trustec to sue for debts instead of allowing every
creditor to sue for himself, and in somo cases, perhaps, sue for
part only, that is, so much ns would be sufficient to satisfy a par-
ticalar demand.

McLeay, J., concurred. Judgment for defendant.

COMMON PLEAS.

TRINITY TERM, 1858
Leportod by - C. Josts, Esq, Burrister-at-Law.

Srosrnurent v. Tur Musiciearity of Bricurox.
Cmtract~Liakility of Curparatson—Eight to Lecorer.

J1:d. that where plaintif performed certaln public work under contract not marle
with the taunlcipality. or any of {24 known ofticers, Lut mesely with jwrsons §n
thelr individual eapacity assuming to act as a duly appoloted comwittec, wo
action Jles against the corporation.

Declaration for work, labour, and materialy, done and provided
1

by plaintiff for defendants at their request, and on an account
stated. Plea, never indebted.

| The caso was tricd beforo Draper, C. J., at Cobourg, in April
ast.

‘Tho plaintiff proved that in the latter part of the year 18506, cer-
tain inhabitants of the village of Smithfield, in tho Township of
Brighton, petitioned the municipality of that Township respecting
the necessity of making some improvements on the bridge across
the creek in that village, representing that such repairs were abso-
lutely necessary, and hoping the municipality would appoint a com-
mittee for the purposo of superintending the work, and furtherstat-
ing that the bridge in question was the only postion of the rond the
{nhabitants were unable to keep inrepair.  Ogthe Gth December,
1866, it was resolved by the Municipal Couneil,—** That the prayer
of the petition be granted, and that Messrs. Abigail Smith, Henry
Vantapel, and William Dravey be appointed a committee to super-
intend the said work.”” None of these three were members of the
council ; no other entry respecting the matter appears on the cor-
porate books; in a hy-law imposing all rates and assessments on
the Township for the yesr 1857, this bridge or work was not men-
tioned, for it imposed a gross sum, composed of items which had
been discussed in the Council and approved. The sums required
for different purposes were estimated for, and if adopted were put
into the gross sum. The Clerk of the Council said he thought £15
had been estimated for, for the bridge, on o loose piece of paper
written by one of the Councillors, but ko could not swear it was
included in the rates imposed ; he thought it had been struck out.
One of tho Township Councillors swore that the matter was talked
of in the Council in 1857, but nothing whatsoever was reduced to
writing. He said £75 for this work was included in the gross sum
imposed by the by-law spoken of, and that the money had been
raised, that is, all imposed by the by-law, be thought, but he did
not know it positively. In December, 1857, & demand was made
on the Council for £82 10s. for this work, and the Council resolved,
# That the Reeve be authorised and requircd to take legal advice
on the resolutios appointing a committee to constract a bridge at
Smithfield, and if this Council is found liable, that he be sutho-
rised to draw an order on the Treasurer in favour of Coulter and
Bates for the sum of £82 10s., for the construction of said bridge,
and said order to be made payable on the 20th January, 1858.”
There waa no other by-law, resolution, or minute of any kind on
the subject. N

The committee, however, proceeded aud got a plan and a speci-
fication for building » stone bridge, and grading the road approach-
ing to it for a distance of 25 rods one way, and 30 rods the other,
and for making 108 fect of railing on each side, and employed
plaintiff to execute it. One ot them proved that they got no spe-
cific directions from the Council as to the nature of the work, nor
was any sum mentioned as the limit of the expense. They did
not even receive o copy of the resolution appointing them, but
signed the specifications produced in their own names, and tke
plaintiff signed them also, in which there was no reference to the
municipality. No written contract was produced, or any other
memorandum in writing except the specifications; but they, the
three persons named in the resolution, engaged the plaintiff to
do the work according to a plan and these specifications for tho
sum of $330. It was proved that the work was not yet finished,
ten or fifteen days’ work rcmaining to be completed, which they
thoaght it better to defer until the spring.  The price was sworn
to be reasonable, nnd the werk which was done wag geod.

On this cvidence, the learned judge vonsuited the plaintiff,
reserving leave, by consent, to move to enter a verdict for him for

5.

In Enster Term, Patferson moved to enter a verdict for plaintiff
on the leave reserved.

In Trinity Term, A. Richards shewed cause, he cited Cope v.
Thames Haven DNack and Railicay Company, 3 Ex. 841 ; Randall
v. Trimen. 18 C. B. 786; Australian Steam Navigation Co. v. Mar-
zetti, 11 Ex. 238; Iendrrson v. The Australian Steam Naviga-
tion Co., 5 E. & B. 409; Reuter v. The Eleclric Telegraph Company,
6 E. & B. 341,

“Drarer, C. J., delivered the judgment of the Court. .

On this application wo have to determine whether the evidence

given by the plaintiff shows him entitled to recover the sum of £75,
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If entitled to recover at all there seems no objection to the amount,

The latest decisions in England have cstablished that when a
corpuration is a trading one, and as [ understand especially where
it is established for a special purpese, they are bound by a con-
tract made in furtherance of tho purpeses of the incorporation,
though not uuder the corporate seal.

‘The same ductrine and fully to the same extent has been cstab-
lished in this Prvince by the decision of the Court of Appeal in
Marshall v. The School Trustees of Ruley, and Pym v. The Mumar-
pal Counal of Ontario. We cannot, therefore, entertain any ob-
jection for the mere want of a contract under seal to charge tl.xo
defendants as & corporation.  But there are other difliculties in
the way. I am not prepared to admit that the Township Council
can, by resolution, delegate to third parties power to bind them by
contract for purposes which tho Legislature bave specially entrus-
ted to the Council, and enablcd them to execute by the passing of
by-laws: Rimsay v. Western District Counci, 4 U. C. Q. B. 374,

The plaintiff did not contract with any known officer or servant of
the Muuicipal Corporation. He does not appear to have entered
into a forinal cuntract with the three persons named in theresolu-
tion, though it appears that he and they signed the specifications,
they siguing as individuals, uot as acting under or for the Muni-
cipality. The resolution under which alune they could assumc to
act, for the Municipality is pot referred to, was not, for all that
appears, communicated to the plaintiff, and it is not shewn that in
denling with him Le had any ground to suppose he was contracting
with the Corporation: they may have told him so, but it does not
appear that he ever enquired how it was.

1f, therefore, there is a liability on the part of the Municipahty
it must arise from their subsequent adoption of the contract, or a
receiving of the work. The evidence was insufficient to establish
a liability founded on cither of these assumptions. I thought, 1f
in fact there had been an adoption of the contract and the work
done, by an appropriation on account of it, after it was so nearly
Lrought to a conclusion, it was a matter capable of easy and divect
proof ; whereas, though it was proved to have been submitted for
consideration to the Council, of the two witnesses who spoke of 1t,
one thought it had been struck out of, and the other was not cer-
tain, though he thought it had been included in, the gross sum to
appropriate which a by-law was passed. 1 did not think this suffi-
cient, and I said so, and I was not asked to submit it to the jury, and
now the maotion is not for a now trial, but to enter a verdict for the
plaiuntiff on the assumption that this evidence was enough to give
him a right to recover. I still think it did not go far epough; the
caso struck me thus, when the resolution was adopted to grant the
prayer of the petition, an aid to make some repairsand improvements
was contemplated, which would cnable the inhabitantsof the locah-
ty to make the highway good. I do not believe tho idea of build-
in a new bridge aund of grading the approaches for a considerabie
distanco on cach side was even then thought of. When the expense
incurred by the committee became knowan, and it was proposed to
make an appropriation for it, the appropriation was refused,
because it was thought the expenditure was unauthorised, and that
an unfair advantage was sought to be taken of the resolution ap-
pointing the committce, and I am confirmed iu this view by the
resolution which was afterwards adopted directing the Reeve to
take legal advico as to the liability of vhe Municipality, and I con-
clude, therefore, that unless the committee had legal authority to
bind them, and did bind them to this payment on the work being
done, the Council had rot done anything subsequently to bind
them, and I continuc of that opinion. Asto any acceptance of the
work, there was no proof whatever of it, except that it was con-
ceded that the public used the bridge as part of the highway which
had theretofore been in use, snd this I thought forined nothing on
this point for the plain: ~

I think the rule shou... ve discharged.

DBEBLAQUIERE ET AL. v. BECKER ET AL.
Agency—Eridence— Misdirection.

2Ild. that the question of agency < a question of fact for the jury, there being
somoe evidenco to ko to them of which the judge must decido; and, Jeld, that
the entry ¢f a party on tho as roll as resident, when in fact ho i8 non-

Ifeld. also, that a statenient and demand of taxes, are not o necessary condition
precedent to uphold a distress for taxes i1 the case of non-residents.

Replevin,—Declaration averring special damage from the taking
of plaintiffs’ goods.

£'lea. —Not guilty, by statutes 16 Vic. cap. 182 (1853), and 14
& 16 Vie. cap. 69 see. 5 (1851) — the plaintiffs’ goods had beea
seized for taxes due to the Municipality of Walsingham for 1857,
defendants justifying s collectors.

At the trial before Hagarty, J., at Simcoe, Jobn Leighton was
called for the plaintiff, who proved the property seized to bo plain.
tiffs.  Plaintitfs bad taken 1t the day Ueforo seizure, under a bill
of sale given by a debtor of theirs, They were abouw selling it by
auction on the morning it was seized by defendants. Evidenco
was given to shew special damage, which ncud not be further
noticed here.  Plaintiffs had carried on  large lumbering estah-
lishment at Port Rowen, in Walsinghan?, but had broken it up.
Till within six months before the trial they had an oflice in Wal-
singham.  During 1857 pliintiffs lived at Woodstuck in another
county. DeBlaguicre had lived formerly in Walsingham, und had
been Township Reeve. One Beard was plawtiffy’ agent at their
oftice till it was closed. Witness had been for ten ycars in Wal-
singham, duing business for plaintiffs «off and on.” In selling
this property, he imstructed the auctioneer by instructions from
plaintiffs ; had taken this property for plaitifis. Bought and
sold lugs fur plaintiffs; puid taxes for them in adjoining Township
of Houghtun, aad other taxes, such moneys being sent by plamtifls
to kim. Dargained with persons for sale of plaintiffs’ lands, and
sold subject to their apprval, and in one case left $5 of purchase
money which vendee for defendants c¢laims for taxes. Sometime
before seizure defendant Becker spoke to witness about the taxes,
snd srid, ¢ whatis to be done about DeBlaquicre’s taxes,” men-
tioning the amount, £170 odd. Witness snid he was writing to
Woodstock, and would let him know. Becker was collector, Smith

was Bailiff; witness did not, however, inform plaintiffs: witness
was winding up plaintiffs’ saw Jog business, and selling their lands
subject to their approval, and kept off trespassers : witness had no
office: from a few days after 6thJuly, 1857, plaintiffs had no
office or place of Lusiness in Walsi. gham. It was six miles from
plaintiffs’ mills, and in Port Rowen where Becker spoke to witness
about the taxes.

The auctionecer deposed that he was instructed by Leighton for
plaintiff.  Plaintiff DeBlaguiere bad not lived in Walsingham for
the last two years. Deard was plaintiffs’ «chicf boss:" since
July plaintiff had no business there.

Beard deposed that he had been plaintiffs’ agent; office clased
4th July; for several years witness had returncd plaintiffs’ pro-
perty to the assessors: lands were returned as those of ¢ Resi.
dents.” In 1837 assessors sent theassessment, and Beard ou 18th
April, 1857, wroto to them in reply :—

Gentlemen,—Your assessment of our lots in Walsingham is cor-
rect, with the exception of lot 17 in 11 concession, which we shall
be obliged by your taking out of our assessment, leaving total
amount of real property £13,089. Yours, &c.,

Faruer & DeBraquisne.—W. Bearp.

Paid some school taxes for plaintiffis: diu not know the rate im-
posed for 1857 : did not know amouant till scizure.

Ou the defence, the Township Clerk proved that Becker was
collector under Township seal, produced collectors’ roll for 1857,
plaintiffs’ taxes mentioned there : assessed as residents £175 6s.
2}d. on £18789: roll given to collectors Srd October, 1857 : taxes
to be paid by 14th December, time was afterwards extended to Ist
May: roli mot yct returned: seizure was on the 5th November:
knew Leighton twelve or thirteen years: understood him to be
plaintiffs’ agent : Leighton admitted to witness that the taxes had
been demanded of him.

One Brown deposed, that he had bought land from Leighton
activg for plaintiffis: had been manager for them s long time,
buyiog grain, hay, &ec.

One Forsyth deposed, that in beginning of October, 1857, he
saw Becker at plaintifis’ premises, Rowen Mills, where their office
bad been.  Becker said he was collecting taxes: asked was there
any one in plaintiffs’ office, as he was demanding taxes: witness

resident, Aid not rendor bis assessmeut nugstory.

told him Beard was not at home, but was at Woodstock. He was



40

there several times, witness supposed for taxes: witness pmd his
taxes there, having vented part of the premuses.  Leard had been
down occasionally after July, but property, oftice aud all had been
purchased by others.

On this the plaintiffs’ counsel contended that no demand was
proved on plaintiffs fourtcen days before seizure; that demand
must be personal, not on agent ; that in uny event Leighton was
not an agent for such purpose.

For defendauts it was urged that the for ~teen days’ demand was
only directory, and that going to the residence or place of busi-
ne<s was sufficient.

The jury were told that the act required n terms, that a de-
mand of fourteen (ays before seizurc must be proved, and tney
wero asked to find it such & demand was made on plaintiffs or
their authorised agent after the collector had demanded 1t at their
last known place of business.  The plaintifis’ counsel contended
that the judge should himselt decide that Leighton was not an
agent on whom such demand could be made. The judge left the
question as to Leighton being such agent to the jury on all the
facts.

The jury found for the defendants,

In Easter Term, Freeman, Q. C., for plaintiffs, obtained a rule
to show cause why thero should not be a new trial on ths law and
evidence, and for & misdirection, in leaving to the jury to decide
whether Leighton was plaintiffs’ agent, and in ruling that notice
to an agent, not at the defendant’s place of business, was a legal
notice.

In Trinity Term, . C. Cameron shewed cause, and Freeman
supported the rule, citing 16 Vic. cap. 182, see. 17.

DRArER, C. J., delivered the judgment of the court.

I think the learncd judge was bound to leave the question of
agency a3 a fact to be decided by the jury : whether the evidence
offered was admissable, and if admissable, whether there was really
any proof whatsoever of the fact of agency, it was for the learned
judgo to decide. If he thought there was evidence, then it was
for the jury; for the question of agency, is not, I apprehend, one
of thoso preliminary questions, which a judge must bimself decide
upon in order to let in evidence to Le submitted to the jury. Such
as, whether a confession be adnissable or no, on account of some
alleged promise or threat under the influence of which it was given,
or whether a party since dead made the declaration tendered in
evidence, at a time when the conviction of his speedy death was
present to his mind, or whether sccondary evidence of the contents
of a deed is admissable under existing circumstances.

Then, it appears to me there was evidenco that Leighton was
the plaintifis’ agent for the purpose of having this particular de-
mand made upon him, and therefore the objection for misdirection
fails upon boih grounds.

Then it is objected that the names of the plaintiffs should have
been entered on the roll as non-residents. That they werein fact
non-residents is not disputed. That their names were entered on
the roll with their agent, from which the jury might fairly infer a
request on their p -f. is, I think, sufficiently established by the
practice of previ ms years, and by the letter of the 17th of April,
1857 ; the lands therefore would not como within the description
in section 8 of 16 Vic. cap. 182, nor under sec. 22, and no objec.
tion was urged, nor indeed could there be, to the amount at which
they were assessed.  So that if it amounts to anything, the objec-
tion is, that by not describing the plaintiffs as non-residents, the
entry of their names, and the assessment of their property became
nugatory. I think it sufficient to observe that the object of the
proviso, requiring the words ¢ non-resident™ to be placed on the
roll opposite tho name of a frecholder, is chiefly if not exclusively
desigucd to prevent his voting at any muaicipal clection by reason
of his name being on the asssessors’ or collectors’ roll.  We might
as well hold the assessment of the party void because his address
was omitted from the roll, as because the words non-resident are
omitted. I think necither omission per se prevents the collection of
taxcs.

But it is argued that the $1st section (16 Vic. cap. 182) makes
it the duty of the collector to call at least once on the party taxed
or at the place of his usual residence, or domicile, or place of busi-
ness, if within tho collector’s Towaship, &c., and to demand pay-
ment, and if any person whose name sppears on his roll shall not
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be resident within the Municipality, he shall transmit to him by
post & statement and dewmand of the taxes charged against him in
the roll, and that as no such statement and demand wero trans-
mitted by post, the distress was illegal.

The letter of the 17th of April may bo taken to be an answer to
the notice transmitted by the assessors under the 23 section of the
act. It wyuld state the actual value at which the real property
was asgessed.  All therefore must turn upon the nccessity, asa
condition precedent to distress, of making a demand, or transmit-
ting onc by post, and if necessary upon the proof given thereof.

The plamtiffs were entered on the roll as residents. It is admit-
ted they wero not residents in fact, but I do not think, for the rea-
son already given, that the assessment is void fur thi» mistake of
description. The collector’s duty, liowever, diflers according to the
place ot residence or non-residence ; the see. 41 providing that ¢ if
any person whose name appears on his roll skhall not be resident
withn the mumeipaliiy, ke shall transmit by post,” &c.; this was
precisely the plnintiffs’ case. It depends, not on the description
entered on the roll, resident or non-resident, which is material for
the purpose of voting, but on the fact of being resident or no.

Then the collector should have transmitted them a statement
and demand of the taxes charged against them in the roll.  The
43rd section gives the power of distress. If any party neglects or
refuses to pay for fourtecen days ¢ afler suck demand made™ on
him, referring iu this case to actual residents, the collector may
levy, ““and at any time after one month from the delivery of the roll
to him,” (which must be done on or before the 1st of October, scc.
39), ¢the collector may make distress, of any goods and chattels
which he may find upon the lunds of non-residents on which the
taxes inserted against the same on his roll iave not been paid, and
no claim of property, lien or privilege thercupon or thereto, shall
be available to provent the saloand payment of the taxes and costs
out of the procceds thereof.” It is to be observed that this last
mentioned provision does not say after demand, or after transmit-
ting a statement or demand, but after one month from the delivery
of the voll to the collector. It is true that this particular power
relates to distress on the lands in respect of which the taxes wero
imposed, and this may well have been thought uccesssry, as the
goods on such lands may not have been the property of the party
assessed. Dut this provision taken in connection with section 45,
leads to the conclusion, that in case of non-residents, the trans-
mitting a statement and demand is not a condition precedent to
the power of distress, though the collector may be Jiable for any
damnge resulung trom the omission to transmit it. The 45th see-
tinn enacts that if any party taxed shall not be resident, or shall
have removed, &c., orif any party shall neglect or refuse to pey
any tax assessed in any Township, &¢., within the County in which
he shall reside, it shall be lawful for the collector to levy such tax
by distress, &c., of the goods of such party inany Townsbip, which
for judicial purposes, shall be in the same county, and to which
such party shall bave so removed, or in which he shall reside, “or
of any goods and chattels in his possession therem.”

The distress appears to me to be covered by this last provision,
and I think the rule should be discharged.

Per Cur.—Rule discharged.

CHANCERY.
(IX BANC)

(Reportind by Titoxas HobeiNs, Ksq., LL.B.. Barristerat-Law.)

Bates v. Tarlawm.
Practice— Receiver for Partnership property—Master’s Roport.

When there I8 a referenco tol the ?t’:::l“ (ol cl‘lqruire :]vhat Iands are partoership
rty, & motion 1o appoint a dver §s inforinal.
propertyy vr (12th October, 1858,

In this case, three lots hiad been bought by the parties who
had atthe time of purchase, been in partnership. The con-
veyances were made to Defendant, but the Plaintiff had advanced
£100 for the purchase of the first lot, part of the purchase money
for the sccond ; and the third was bought by a debt duc the
partnership by the vendor. A deeree had heen pronounced re-
ferring to the Master to enquire what was partnership property.
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E. Fuzgerald now moved tor the appointment of & Reeeiver. Thc‘
purchase money was advanced on the joint account for the pur-
chaso of lands.  Since the decree, it was arranged bct.wcen the
partics, that the property should be divided and s special lot re-
served to pay the partuership debts and coste of the suit. The
Defendant had rot carricd out this; and now refuses to pay &ny
portion of the reats towards liquidating the debts; and he is
ot worth anything except this property—the Plaintiff having ad-
vanced the capital of tho partnership and the greater portion of
the purchase moncy for these Innds. .

DBrough, Q. C., contra. There was nothing to show that these
lands were bought for the partuership; the Defendant had bought
them for hunself, and if thoy were found to be partnership pro-
perty, thoy must be sold and their proceeds divided.

Estey, V. C., delivered the judgment of the Court. A Receiver
can only be appointed for the rents and profits of lands, and not
for any other purpose. I think the Plaintiff should proseccute the
decree to determine whether this is partnership property or not;
for the Court cannot appoint a Receiver unless it is found so, and
this cannot be known until the Master reports. It would be little
use to appoint & Receiver, for the decree should particularize who
should pay him. When the decree determines the nartnership
property, it is usual to appoint a Receiver as a matter of courso.
But in this case, the Defendant has from first to last denied,—and
with great pertinacity,—that these are partnership lands. I
therefore think that inasmuch as there is a reference to the Mas-
ter to ascertain what is partnership property, it would be inadvi-
sable t) grant & Receiver in the present state of the cause.

Roperts v. REEs.

Merigage—Duly of purchaser as to Vendor's Morlgage.
The purchaser of an estate subject to bis vendor’s Mortgage, is bound to indemnify
tho vendor agaivst such mortgage debt. {Nov, 9tb, 1858 )

In this caso the bill was filed to compel a purchaser to pay the
amount of a mortgage made by his vendor to the original owncrs.
The pirintiff had purchascd certun lots in 1852, and had given
a mortgage for the balance of the purchase money; shortly after-
wards he sold the lots to the defendant, who was aware of the ex-
istence of such mortgage. Default having been made in payment
of the mortgage, the mortgagees sued their mortgagor (the plain-
tiff) at law, for the amount, and obtained judgment. The plaintiff
immediately on service of the summons, filed hus bill against the
defendant (the purchaser) to compel him to indemnify him agaiust
the mortgage.

Iodgins moved that a decree be now made, in accordance with
the prayer of the bill, on the ground that every purchaser of an
estate in mortgage is bound to indemnify the veudor against the
mortgage debt ( Waring v. Ward, 7 Ves. 337).

IHurd for defendant.

Estex, V. C.—Delivered thejudgment of the court. This appli-
cation is not of frequent occurrence in this country, though more
general in Bogland, and according to the law there, the plaintiff
1s cntitled to the decrec as asked for. The same rule applies here;
and the decree therefove, will be that the defendant do pay the
amount of the mortgage, together with the costs at law, and of this
application.

Vassicerer v. PETTIT.

Legal Mortgage—Foreclosure—Registry Laws—Duty of subsequent Mortgagees.
A Mortgageo whose mortgage was wmado before the Registry Jaws required regis-
tration to fnsure priority, filed his bill to foreclose. The mortgage bad not been

registered.

Ezbf’ that subsequent mortgagees were bound to redeem him, his application
being to fix a timo for them to redectn: and t! ¢ purchase for valuable conal-
deration without notics could not bo pleaded agalust him.

(29th January, 1859.)
In this case the bill was filed by o first legal mortgagee to fore-

close, under tbe following circumstances: Tho Plaintiff, in 1849,

conveyed certain property to his son, Robert Vansickler, who

mortgaged back. In 1857, Robert sold to the Defendant Pettre,
who mortgaged back, and which mortgage Robert assigned to onc

Pazton. Tho mortgage to the Plaintiff was not registered under

circumstances which prevented the operation of the Registry
laws. The plaintiff now filed his bill to fureclose and the Defen-
dant pleaded purchuse bona fide for value without notice.

Roaf for Plaintiff.

A. Crooks for Defendant,

Tar Cuasceriun.~—The position of a first legal mortgagee is
impregnable in Luth law and equity, and he bas a right to call
upon subseyuent mortgagees to redeem him. He files his bill not
for foreclosure, Lut as an invitation to the subsequent mortgagees
to redeem, and comes to the Court to ask that a time may be
fixed for them to eserciso this right. Where thero are several
mortgagees withont notico of the first legal mortgage, the plea of
purchase without notice is not a deanial of their duty to redeeni.—
The case of Cullicr v. Futch governs the present case. The de-
fcx:)(l:e therefore of purchase for valuable consideration is inappli-
cable.

EstEy, V. C., concurred.

(CHAMBERS.)

Towx or PerTErBOROUGH V. CONGER,

Iyactice— Service of Bill on a SWlicitor— Order pro confesso.

The rulo requiring notico of mution to take a Bill pro cunfesso, after servico onde
feudant's solicitor, caonot bo dispensed with, although such sollcitor conrents
o warve such notice,

This was a motion to takec a Bill pro confesso against the De-
fendant.  Service bad been accepted by his solicitor in the usual
way, and a consent added, that if no answer was put in within 28
days, application might be wmade to take the bill pro confesso.

0’ Brien now moved in accordance with the above. No further
notice had been given to the solicitor.

SrraceE, V. C.—The practice is to give notice in all cases whero
the service is not personal. Where the service is personal no no-
tice is required. But it i3 a matter of practice, aud it is proper
that the practice should be uniform  .\nd if this was a case not
requiring notice, the order could not go without reference to the
other members of the Court.

THor»soN v. Wann,

Practice—Depositions to be used in the Courls.

The asual practice iu applicativns to allow depositivus aud vvidenco tahea in this
Court, to bw used in othor Courts, 1s w seud an Officer of the Court there with
the Dapers.

This was an application to allow the depositions and evidenco
taken in this cause to bo sent to the Clerk of Assize at Toronto,
to bo produced on o trial now pending in the Court of Queen’s
Bench. An affidavit was putinas to the necessity of having the
papers at the trinl. No notice of motion had been given, but
the defendant’s solicitor being in court at the time consented to
their being used without prejudice or abatement in any other pro-
ceedings.

Srragge, V. C.—The practice in all such cases is so give notico
of the motion, but as the defendant’s solicitor is present and
has consented to the motion, the papers may go. The usual
course, and which must be adopted in this case, is to send down
an officer of the Court with the papers, who retains possession of
them for the Court, but allows them to be used in the suit.

GALBRAITH v. GALBRAITH.

Practice—Notice of Motion—Guardian ad litem.

Wheroe the mother of the infants is Plaintiff and the infants Defendants, noticoof
motion to appoint a guardian ad litem, must also bo served upon them if of
proper age.

In this case the bill was filed by the mother of 2ertain infants,
in which they werc made defendants.  Notice of motion on bebalf
of Mrs. Galbraith, as Plaintiff, was scrved upon hersclf as mother
of the infants as required by the orders of Court.

Cattanach now moved in accordance with the notice of motion,
and read affidavits of the respective ages of the infants.

SrraaGe, V. C.—I sce the orders have been strictly followed in



42 LAW J

OURNAL. [FEBRUAL 5,

this case,—which is peculiar owing to the Plaintiff serving her
own motion upon herself. 1 thiuk, however, that as the children
are of sufficient nges (12 and 16) to be consulted, notice of motion
should be served upon them, so that we may know whom they
would prefer,

-

ELECTION CASE.

IN THR MATTER OF SawWERS RELATOR v. STEVENSOXN.
Defore 11is Honour Jevor Boucuier of Peterbourgh,
Election—Mayor—Officer of Corporation.
Tho Mayor of & Town for the year 1855, is not inelizible as Majyor for 1550,
A ‘\11:\2 :s‘gol an officer of the Municipality, within the mesning of see. 73 0f 22
An uppll!a\lon may bo mwade to unseat a person clected as Mayor, though ho e
not sworsys juto ofiice,

Boucuter, Co. J.,—The procecdings in this matter are taken for
the purposc of testing the eligibility of James Stevenson, to hold
the office of Mayor of the Town of Petesborough during the cur-
rent wmunicipal year, and the ground taken by the velator, in order
to support the view he cntertaing of the question iz, that Mr.
Stevenson, linving occupied the office of Mayor during the year
1858, is therefore under the provisions of the 22 Victorize, cap. 99,
disqualificd from holding the like office during tho year 1859.
Two preliminary objections were taken by the Counsel acting for
Mr. Stevenson, both of which I overruled at the argument, pro-
mising, however, to give the latter objection every consideration
possible, before pronouncing any judgment in the matter.

Mr. Stevenson’s counsel, in answer to the statement of the rela-
tor, put in an affidavit and certificate of the procecdings taken at
the election of a Mayor in 1858, and contended that the proceed.
ings of the relator, having been commenced antecedent to Mr.
Stevenson having taken the oath of office, and the 22 Vie., having
provided that the heads of corporatious should remnin in office
until their successors were sworn in; that the affidavit and certi-
ficate shewing at the time the writ was issued Mr. Stevenson was
actually bolding office under the clection of 1852, was a suflicient
answer to the statement of the relator, and the learned counsel
directed particular attention to the wording of the clause, under
which members of the Council of corporations now hold their seats
as indicating the intention of the Legislature that his view of the
case is the correct one.

Upon refiection, I am still satisfied that I was right in overruling
the objection ; setting aside any previous decisions on the subject, 1
find that the Legislature by the 15th subsection of the 128 section
have by directing, that nc costs should be swarded against any
person disclaiming office, unless the Judge is satisfied that such
party consented to be nominated as a candidate, or accepled the office,
recognize the priuciple that acceptance of 8 nomination, and subse-
quent return, are sufficient grounds, for proceeding by guo war-
ranto even before the party elected is sworn into office. It is not
pretended that Mr. Stevenson was other than a consenting party
to bis nomination; if it were, the affidavits put in, in reply to the
documents filed on behalf of Mr. Stevenson, shew clearly and
conclusively that he did accept such nomination. I thereforobave
in deciding this matter to do so on the merits of the question raised
by the relator, and on the interpretation to be placed upoun the sev-
eral clavses of the statute relied on by him, in order to sustain his
position. The Relator appears to me to rely, onthe disqualifica-
tion clause 73 sec. 1 of 22 Vic., cap. 99, which sets out amaongst other
purties disqualified from holding office ¢« any oficers of a corpora-
tion” and on the 120th section, which defining or assuming to
define what shall be the duties of a Mayor, sets out, that he shall
bo ¢ the head and chief executivo officer of tho corporation,” and
the Relator argues that the words ¢ chief executive officer’” used in
the 120th scction, is to be construed as making the Mayor an
officer of the corporation under the 73rd section, and that there-
fore Mr. Stevenson is disqualificd from holding the office to which
hie has been clected.

The second ground taken by the learned counsel for the Re-
lator, is, that supposing under the other clauses there is a dis-
crepancy as to the meaning of the 73rd and 120th scctions, we
must in such case revert to the Municipal law of England in
such matters, and he quoted the 9th of Anne, cap. 20th, which

enacts, that no person, who has been in annual office during th®
tho previous year, shall be eligible to a re-election for the succeed-
g year, and that any person 80 elected shall be liable to & penalty
of £100. Deforo it becomes necessary to examine the latter pro-
position we must look at tho first point raised, and if we find we
can reconcile the appavent diserepancy of the clauses in 22nd
Vic., there will be no occasion to enter upon the latter portion of
the URelator’s argument.

After a careful consideration of the wheolo statute, I am unable
to come to the same conclusion as the Relator, and to find that
the words ‘¢ chief executive officer” of the corporation are to be con-
strued as meaning an officer of the corporation within the 73d
section. Iam of opinion that the word officers used in the last
named scction refers to those designated as officers in the 150th
and subsequent sections. These clauses are headed by the words
‘officers of corporations,” and name and defino the duties thereof.
Such ofticers I find to be the Clerk, Chamberlain, Treasurer, Audi-
tors, Asscssors and Collectors, and 1 understand these to be the
ofticers referred to in the 73d section. Xt was conceded in the ar-
gument by the learned counsel for the Relator, that were tho pro-
ceedings at present pending brought in the year 1860, Mr. Steven-
son having been elected during the year 1859, the Relator would
h;}v%no ground for complaining of such election as an usurpation
of office.

Then looking at the 405th section, and the repealing clauses
immediately preceding it, I confess myself unable to say that any
material difference exists between what would be tho position of
the parties in 1860 and the present year.

The repealing clauses enact that the statutes under which Mr.
Stevenson held his seat in 1838, should cease to bo the law on the
first of December last, and tho saving and confirming clauses de-
clare, in cffect, that thereafter the head and members of the
Council tiren in office shall be deemed ‘¢ the head and members of
the Council” as continued, under and subject to the promswor of this
Act.  This taken in connection with the construction I put on the
other clauses, seems to me to place the eligibility for office in 1859
under a similar aspect to which it will bear in 1860.

Knowing that this matter has excited considerable interest, I
have given it every consideration in my power, and 1 can come to
no other conclusion but that Mr. Stevenson is eligible under the
provision of 22ad Vic,, cap. 99, to hold the office of Mayor during
the current elcctoral year, and that he is not a usurper of the
(snmo. Consequently my judgment in this case is against the Re-

alor.

————

GENERAL CORRESPONDENCE.

To the Editors of the Law Journal,

GenTeLMEN :—May T take the liberty of asking for informa-
tion on the extent of the jurisdiction of n Magistrate respect-
ing indictable offences committed out of the limits of his
Territorial Division.

Y observe in the Act 16 Vie., cap. 179, sec. 1, That in all
cases of treason, felony, or other indictable misdemeanor or
offence, whether the same have heen committed within the
limits of the jurisdiction of such J. P., or elsowhere out of the
jurisdiction of such J. P., if the person is residing, or being,
or is suspected to reside or be within the limits of the juris-
diction of such J. P., that then and in every such casea J. P.
is authorized to issue his warrant (B) for the apprehension of
such person.

Sec. 9. That & J. P. may take cognizance of persons
brought before him charged with eny indictablo offence,
whether committed in this Province or upon the high seas,
ar on land beyond the seas, and to act thereon in his minis-
terial capacity.

Sec. 12 also mentions the power of a J. P. to hear a case
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committed in any '‘Cerritorial Division in which he has no
jurisdiction.

And the Ashburton Treaty Act, 12 Vie,, cap. 19, makes spe-
cial provision for the delivery up to justice by the two govern-
ments, of any person charged with murder, or assault with
intent to commit murder, piracy, arson, robbery, or forgery,
or the utterance of forged paper, in either of the dominions of
the high contracting powers.

Would it be correct, from the version of these statutes to
to infer that a J. P. has authority to receive information or
complaint (A) for an indictable offence committed in the
United States of Amorica, other than those offences enume-
rated in 12 Vie., cap. 19, if the offender be or is suspected to
be within the Territorial Division of such J. P., and also to
issue his warrant (B) and to proceed with the case ministe-
rially as provided for and pointed out in 16 Vie., cap. 1792
Or do the words * or elseichere in sec. 1, and “ any Terrilorial
Division” in sec. 12 only refer to Canada and not to the
United States of America, or any other foreign country ? And
the words, “or lands beyond the seas” in sec. 9, to British
dominions only, and not to lands beyond the lakes, or to any
other foreign country?

The above question is one of the many with which Magis.
trates should be thoroughly acquainted before they can
efficiently fill that highly responsible office, and the crrors so
frequently committed by them, should, in my humble opinion
be more generally assigned to their want of knowledge, than
to an over officious inclination, in which latter light the press
generally treats the acts of magistrates: apparently overlook-
ing that the appointments for the Beneh of Magistrates are
made from among the laity, the uninitiated, and that no Go-
vernment bestows knowledge and wisdom with the office.

Should you be pleased to favor me with an answer to the
above question, I feel convinced the same will be received
with thanks by a large number of Magistrates, who, like
myself, are desirous to perform their duties faithfully, but who
often are in want to know what these duties are, and the
undersigned will feel himself under particular obligations to
you. Yermit me to sign,

Respectfully yours,
A MAaGISTRATE,
For the County of Walerloo.

[We think that the Ashburton Treaty and our Statute 12
Vie., cap. 19, contain the whole law ‘on the subject of the
surrender of fugitives from foreign justice, and that notwith-
standing the enactments to which our correspondent refexs, no
magistrate can of himself, without reporting the case to the
Executive Government of Canada, under 12 Vie., cap. 19,
order the surrender of such a fugitive—no matter how groat
or how small the erime. We think, moreover, that it is not
In the power cither of a magistrate or of the Executive Govern-
ment against the will of o fugitive charged with the commis-
sion of a crime, other than those mentioned in the Treaty and
Statute, to surrender him to the foreign state. If our corres-
pondent can procure access to, and will refer to the Queen v.

Tubee, 1t vol. Upper Canada Practice Reports, p. 98, o will
find the law upon the point fully expounded in = able judg.
ment of Chicf Justice Macaulay.—~Eps. L. J.)

o the Editors of the Law Journat.

GexTIEMEN,~Will you have the kindness to answer the fol-
lowing questions in your next issue, viz.:—

Has a Township Council power to pass a By-law to put up
offices to competition, particalarly those of Township Clerk,
Assessor, and Collector? and can it compel the Clerk to give
security ?

Is o Council bound to charge (not less) than $25 for Tavern
Licences, by U. C. Municipal Act, s, 2462

By answering the above you will much obligo

A. SuBsCRIBER.

[Three questions are put by our correspondent, cach of
which we procced to answer seriatim:—

1.—If by “ competition” is meant for purchase, we say de-
cidedly not. It is the duty of every Municipal Council, en-
titled to appoint officers, to appoint thereto only men best
fitted to discharge the duties, ard not best able to purchase
office.

2.—Itis not provided by law that o Township Clerk shall give
security, though it is in the case of Collectors, &c.; yet as
the Clerk, like other officers of the Council, holds office during
pleasure a request that he should give security on pain of dis-
missal, would not, we think, be unreasonable. Every Town-
ship Council has a right to regulate its offices aud officers.

3.—The sum to be paid for a Tavern License is not to be
in any case less than $25.—Eps. L, J.]

20 the Editors of the Law Journal.
January 9th, 1859,

GexTLEMEN,—Since the Act of last Session abolishing pre-
ferential assignments, there has been some doubt felt as to its
effect, and various opiniouns expressed respecting it; some
saying that it has rendered chattel mortgages nullities; others
contending, that it only refers to cases, where there is actual
fraud apparent; will you oblige me with your opinion on the
following points :

1. Can a chattel mortgage executed previous to the Act
coming in force, but the time for the payment of which ex-
pires since, be renewed, 80 as to secure the chattels mortgaged,
to the mortgagee, against the other creditors of the mortgagor?

2. Suppose a man to be indebted to several, but whose pro-
perty is sufficient, or more than sufficient to satisfy alZ, can he
give a chattel mortgage to one of his creditors, 80 as to secare
his debt, despite the claims of the others when there is no
fraud intended, and the only intentionis to secure a debt law-

fully due? Yours truly,
ENQUIRER.

[The Act for the abolition of imprisonment for debt is not
retrospective. It enacts that if any person being, &c., shall
make, or cause to ba made, &e., and we do not think thata re-
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newal of a chattel mortgage pursuant to s. 8 of 20 Vie,, ¢. 3, is

I

election have to take place or not, or will the other person

* & making” within the meaning of the Iate Act. The renewal | which was defeated take tho seat?

is the act of the mortgagee and not of the mortgagor.

l

1 weuld wish to ask one question more, that is, if & l'avorn

Whenever a chattel mortgage is given sinco tho passing of - keeper, can take out a license in the name of his father, who is
the Act, tho state of the proposed mortgagor at the time of ‘an old man, and that without a family, and lives with his

giving the mortgage, is to be considered :—
1. Was he in insolvent circumstances ¢
2. Unable to pay his debts in full?
3. Did he konow himself to bo on the eve of insolvency?
So the intent.

1

son the tavern keeper, and the tavern keeper made the ap-
plication for the license, but the old man paid the money
to the freasurer, and got the receipt in the old man’s name,
—but tho apglication was made in the young man’s name the
tavern keeper. Now, can this person bo a councillor? please

1. Was the mortgage given with intcnt to defeat or delay . to answer if possible by return of mail on Saturday evening.

oreditors ? or

2. With the intent of giving one or more creditors a prefer-
ence over other creditors ?

If the position of the mortgagor be either of the foregoing,
and his intent be as above mentioned, the mortgage is void.
But we do not think that the mere intent to secure to a credi-
tor, his claim is of itself sufficient to vitiate a chattel mortgage.
There must be, in addition to the intent, the state of circum-
stances above described asto tho mortgagor, In the caseput
by our correspondent, we think, the mortgage would be valid.
—Eps. L. J.}

To the Editors of the Law Journal.
Prrerspurg, Jon. 14th, 1859.

GexTLEMEN,—DPlease inform me at your earliest convenicuce,
if a pathmaster appointed in 1858, can take a seat as Council-
lor, in this Township (Wilmot) for 1859, for there are vavious
opinions expressed on the matter, viz., that he is an Officer of
the Municipality, and thus disqualified, on account of having
1o act if called on as patbmaster until his successor is appoint-
ed, By so deing you will confer afavour, and greatly oblige,

Yours truly, Jonx ErxsT.
Town Recve of Wilmot.

{A pathmaster or overseer of highways, as he is now called,
is, we think, “ an officer of the Municipality” within the
meaning of 8. 73 of the Municipal Act, and as such, disqua-
lified to be & member of the Council.—Ens. L. J.]

To the Editors of the Law Journal.
Bapewn, January 13th, 1859.

GerrLEMEN,—] am under the necessity of troubling you
88 to your opinion “on section 73 of the Municipal Iusti-
tutions Act,” as to disqualifications, where it says, “no offi-
cer of any Municipality,” shall be qualified to be a member
of the Council of the Corporation ; your answer on the words
no officer of any Municipalily, in this section, will be received
with much satisfaction to me ; as one of our councilmen which
have been elected councillor, was a pathmaster last year, and
since his return 28 o member, the objection is raised by the
opposition that he cannot act, while as above stated that he
was pathmaster.  Will you be so kind and inform me on the
matter by Saturday evening next, as the council will organize
itself ou Monday next; so that I may know how to proceed,
and if so, that the person alluded to cannot act, will a new

I am, and remain, yours truly obedieat,
Micuaee, Myers, Zown Clerk.

[Always willing to oblige correspondents who are also sub-
scribers, we never hesitate to do anything asked of us, provi-
ded the request be reasonable; but it is not reasonable to ask
us to give legal opinions by mail, and that gratuitously.

The subscription to the Law Journal is only $4 per annum,
if paid in advance, aud the Journal is, we presume, ampie value
for the money. If; in addition, we were to constitute oursclves
the legal advisers of all who sabscribe, and that without fur-
ther charge, wo should not unly be unjust to ourselves, but to
the profession ¢f which we are members.

All who consult us, or either of us, professionally, that is,
as Barristers, and not as Editors of the Law Journal, shall

!receive rrompt, and o far as our knowledge enables us, correct

advice ; but for advice so given we shall of course charge in
the same manner as other Barristers.

Having for these reasons declined to advise the Town Clerk
of Baden in the manner he requests, viz.,—by mail, we pro-
cecd to do 8o in the manner in which we have always done on
similar occasions, viz.,—~through the columns of the Law Jour-
nal.

1. The first question put is in vart answered in our reply
to the letter from the Town Reeve of Wilmot above published.
A person Pathmaster or Overseer of Highways at the time of
his election is disqualified to be clected, and so in our opinion
his election is void.

2. No Inn-keeper or Saloon-keeper is qualified to be elected
a member of a Municipal Council. If such an one take cut a
license in the name of his father, so as to evade the law, heis
as much as ever disqualifieé.—Eps. L. J.}

To the Editors of the Law Journal.
BraxsviiLe, 24th January, 1859.
GextLeMEN,—Allow me to submit a question on behalf of
the Municipality of the Township of Clinton, and ask a reply
in your next issue. Does the 329th clause of the late Mu-
nicipal Act authorize a Municipal Council to sell any origi-
nal road allowance that they may think proper, whon no other

road is given in lieu thereof? I am, &e.,
R. K.

Township Clerk,

[The section does appear to us to have the effect supposed
by our correspondent, and we are inclined to believe that the
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Legislaturo so intended, The checks provided for tho protec-.
tion of the intereste of tho public are,—1. The publication of
notice, &ec., under sec. 308 of the Act; and 2. The conﬁrma-’.
tion of the Township By-law hy the County Ceuncil under scc.
329 of the Act.—Ebs. L. J.]

To the Editors of the Law Journal.

GexTLENEY, —In 1858, wo submitted a By-law to the quali-
fied Electors, for raising the amount of Tavern Licenses to
£12 10s., the By-law was carried by a large majority, the
Act under which the By-law was passed is repealed by the
new Municipal Act—the question now is, can the Couancil
raise or lower the amount without on appeal to the Electors.

Yours respectfully,
Jaues PorTER.
Clerk, Mitchell.

— .

[The Council of overy Township, City, Town, and incor-
porated Village, has power to pass By-laws for granting li-
censes—for declaring the terms and conditions to be complied
with by applicant—for declaring the security to be given by
him—fo+ limiting the number of Tavern and Shop Licenses,
&e., all without an appeal to the Electors. The latter is only
required when the by-law is to prokibil tho sale, by retail, of
spirituous liquors, &c. Seo Marrison’s Municipal Manual,
p. 127, vote v.—Eds. L. J.]

MONTHLY REPERTORY.

CHANCERY.

M. R. DBAKE V. DRAEE. July 13, 14

Will—Construction— Uncertainty— Evidence.

A testator had s sister-in-law, A., and a wifc’s nicco, B., besides
othgr nieces of himself and wife. His will contained a specific
devise to * my sister A,” for life, with remainder to my niece B.”
The names of two other persons, C. and D., occurred in the Will,
but no other niece was named. The residuary gift wasto ¢ the
said C. D. my nicce, A. and E. equally between them.” Ileld, that
the residuary gift was void as to one-fourth for uncertainty.

Evidence of the instructions given in the will was rejected.

V.C. 8. EYRE v. BARROW. July 12.
Practice— A ttachment—=Solicttor— Privilege—Costs.

A Solicitor was arrested under s writ of attachment, while pro-
ceeding to attend an appointment with & person for whom he was
acting in his profesdional capacity.-—Zleld, that the arrest wasim-
proper, and the prisoner must be discharged with costs.

V.C. W. Horrox v. Syrra. July 5, 6.

?’enanl in tail—Charge— Presumption—Merger.

Tenant in tail in remainder expectsnt upon an estate, tail in
possession, pays off a charge upon the cstate during of the prior
cstate tail, and takes an assignment to himself of the mortgage
term. He afterwards becomes tenant, in tail in possession of the
estato and dies without issuo.

Jeld, that the mortgage was & subsisting charge, and to be
raised for the benefit of his persoual representatives there being

1o act on his part to show a contrary intention.

L. J. TrcKrRr v. LOVERIDGE. June 12, 206,

Portion—Raising portion before the proper time—Iteal and personal
estate.

The testator some timo before his death, executed a settiement,
whereby ho covenanted with the trustees, that if he shouid dio
in tho lifo time of his daughter, who wns then an infant and
unmarried, his heirs or executors should within six months after
his death, pay to the trustces the sum of £10,000, which he char-
ged on his real estates; and ho declared the trusts of that sum to
be for his daughter during her life, and_after her death for her
children: but if she ghould die without leaving a child who should
attain tho age of 21 years, then the trustecs should stand pos-
sessed of the trust funds as part of his personal estate. The tes-
tator during his life raised £10,000 (part of n larger sum), and
paid it to the trustees. They afterwards lent £4,600 to the testa-
tor, on Mortgage of part of his real estates, and £5,600 to other
persons. The testator by his Will gave his personal estate to tho
plaintiff, and his real ecstate to tho defendants.  His daughter
survived him, but died within six months after his death, an infant
and unmarried, so that the trust fund never beeameo raisable under
the covenant.—I/eld, that tho whole of the £10,000 was part of
the testators personal estate, and belonged to the plaintiff.

M.R. Winte v. WAKLEY Re NEWBERRY. July 6, 12,
Building on anothers land— Implied Contract—Landlord and tenant
Covenant.

A tenant with his landlord’> permission, built a house on a
picce of waste adjoining hisholding, and belonging to the landlord.
The house was occupied during the term with the demised lands
without auy additional rent, no express agreement beiug proved.
—Ifeld, that there was an implied contract thut the house should
be held as part of the original demise, and that the covenants to
repair estended to it.

I.C. CuraLe v. KENWARD. July 21, 24,
Demurrer—specific performance—Consideration—Nudum-pactum

Plaintiff agreed to transfer to defendant 10 shaves in o railway
Company, on which nothing had been paid, and defendant agreed
to accept the transfer, and indemnify the plaintiff from future
calls. Lill by plaintiff for apecific performance. Demurrer by
Defendant, allowed by the Master of the Rolls on the ground of
no consideration—overruled on appeal.

V.C. K. Is Re CLAREE'S Devisexs. July 23,
Railiway Company— Payment out of Court—Costs—Practice

A Railway Company pay purchase money into Court under the
Lands Clauses Consolidation Act, and a person absolutely entitled
to a portion of the fund under £300 in value, petitions for payment
out of such part, and asks costs against the Company, the Com-
pany resisting payment of the costs on the ground that the ap-
plication ought to have been made in Chambers.—ZHeld, that the

application was rightly made by petition, of which the Company
must pay the costs.

V.C. 8. GRESLEY v. MoUSLET. July 7, 8, 9, 10.
Solicitor and client—Purchases by person in confidential position—
Inadeguate Consideration—Evidence of value—Fraud— Onus
probandi—Lapse of time— Acquiesence— Costs.

A purchase of real estate by a Solicitor from his client set aside,
with coats, after an interval of upwards of 20 years, upon tho
ground of unfair dealing and suppression of facts which ought to
have been disclosed, upon the part of the solicitor,

V.C. K. CooRE v. CHOLMONDELEY. July 17, 19.
Will—Repairs—Qood repair— Mansion-house— Farm-buildings—
Tenant for life and remaindermen.

A testator directs his trustees out of the rents and profits of bis
estate, to keep the mansion-house and messuages in good repair,



46 LAW JOURNAL. [FERRUARY,
e e o semee—— e
and, if necessary, to rebuild any farm-building from time to time. | L. J. Aprit 22, 28, June 8, 7, & July 12,
The buildings being in » delapidated stato at the testators death, WistLey v. Lowe,

@ question arisos botween the teasuts for lifs and thosoin remain- | s .
der, a8 ta tho coustruction of the Witl in this respect.—2eid, that | S(a0e of limitations — A“Z‘:ﬁfggmm by payment — Agent—
* -

tho mansion-house and m ges must bo vopaired out of the . o .

anoual Teats asd profits, That tho rebuilding applics to farm-{ A suit for the windingup of a portnership was instituted by the
houses, and them oaly in aaso of their being incapable of repaiv, ; Xtontors of a deceased partrer, areceiver was appoiated in June
or in caso of the expenso of rebuildtug being ne greater, regard 1 1834, who, by consent of all parties, paid the assets whick ho got

boing had more to the nature, nge, dimension snd siructaro—than | 12 10 the plaintiffs, snd the suit was no further prosecuted. In
the cest of pulting them iato goud repair. 1857, tho samo executors filed sncther bill clniming a forther debt

frowm the catate of one of the partners, alleging that the operation
of the statute of Lumitations was avoided by the paymont made by
L. J. TAssEL v. Sxtwir. ¢ July 13, 14. ! the receiver,

Mortgage—Redemption—Tacking— o smorlgages to different | o {l{’of(i,u:!tl\?: othe poyment by the receiver did not take tho caso ont

trustees for the same mortgugec—-Lankrupt Kortgagor.

R. martgaged an estato in 1832, to tiwves persons, aud in 1836 P "
jolned ns surety with N, in auother sccurityl,, by which hio mort- LJ? . Froas v Dusos. . May 3, 5, 7, June 7,
waged a policy of assuraneo on his own Lfo to the plaintifs. The olicy of assurance—FEnsurable interest—2o3t obit bond-Deblor
Mortgagees in both securities were the aaditors for the time being i . N and credutar. .
of the same insurance company, aad the meuies advanced belonged |  R. J. being entitled, in the event of his surviving his father, to
to the compnny; of whick factR. hadnotice. Aftervards R. mort- | considerable estates, insured bislifo for £19,000. Being unadbleto
goged the estate comprised in tho first mortgage of 1072 fo the de- | PAY the premiuma on the policies, R. J. arranged with the defend-
fendants, and then becamo bankrupt, The property comprised | aut thet be should pay them, and gave him a post obit bond for
in both wortgages was sald, but the property comprised in tue | £14,000, payablo after the death of R. J 's father in R. J.'8 lifecime.
mortgage of 1336 wss insufficient to pay the debt seeured thereby. | The defendant then insured R. .J.'s life {wkenever be should die)
Held, (ox a special caso for the opinion of the Court), that the | forhisownbencfit, for £14,000. R.J. dicd before his father, haviag
pletatitly, as representing the company, were catitled to be paid bcfgucathcd all his personal estate to the plaintiff.  The plaintiff
the deficiency out of the proceds of the mortgage of 1882, in | claimed thesumof £14,000 the proceeds of the polioy efeoted by the
priority to the defondants ; and that the facts of the two mortgages | defeadnnt as part of R. J.'s estate.
baing wmade to the Company in the names of two scparate sets of §  Jleld, (in the absence of express contract) that the defendant
trustees, aud of thomortgagor kaving becomo baukrupt, mads no | W43 not 8 trustee for the proceeds of the policy, but was entitled
difference. to them for bis own beneft.

If o person effects a policy for his own benefit on a life in which
he has not an insurable interest, it may be s fraud uponthe insur-
M. R, Drage v. Wintiaxsoy. July 7, 8, 26, | anco company ; but if tho money is paid by the company, it belongs

Prustee—Reimbursement=Lien. to the person effecting the insurance, and not to the person whose

Teustees for building & chapet having expended thereon mouey | i¢ I8 insured.
borrowed on their own sccurity, with o deposit of the chapel deeds

made on their own antbority, and having beca compelied to ropay | V. C. 8. Hetuso v, Loseey. July 5, 6,
the smouat.—feld, ta have a lien on the deeds, but nat to be en- Specific performance—Injunction—Opera box—Notice.
titled to o sale of the property to reinbucse their ouday. W.in 1816, agreed fo sell his term and interest ina certain

opera house to C., reserving to himself, W., bis executors, :‘:ldmino
§ R o igtratora and assigns, the right to & certain box thereip, during

V. C. K. . me"”ﬁ‘“”s ¥ Lo‘xa. . July 26, the continusnce of the said term. ’
Will—Construction— Vested x){le{e.s!;—&’xft 20 children equally on Tn 1823, all W’s interestin tho snid opers bouse was assigned
attaining 21. 10 & trastee for gale, in whose place tho present plaintiff was after-
When there is a gift of dividends, to one for life, and after bis | wards appointed. C. subsequently filed his bill, and obtained &
death the whola principal to be patd and divided between and { decres for specific performance of the agreement abave mentioned,
smong bis chijdren, in cqual shares, on their respectively attaining { and baving become bankrupt, his nssignees sold his interest in the
the age of 21 years, those ooly who attain 21 take. premises to defondant L., subject to certain covenants, which as
L. alleged hed, to the event, rendered it jmapossible for him to con-~
tinus to W., or his represcutatives the enjoyment of the aforesaid
V.G W Re Hoorer's Tausrs. July 30, 81. | box. .
Mersied woman—Eyuity to a seitlement. . The plaintiff, as such trustee as aforessid, claimed to bo en-

. . titled to the said box, or an equivalent in moncy for its loss.

A.‘ married woman, xghose husband h‘ad been insolvent, ‘becume Ifeld, that the said defendsnt, and all persons claiming under
entitled to a sum of £200, and to tho incoms of £300, which was him, were bound by the reservation above mentioned. An jnjunce

devisitlo after her death amongst her nine children. tion was gzranted to vestrain the defendant, &¢., from preventing
The Court settted the whole £200 upon ber, without giving any | the plaintiff from erjoying the said box, without prejudice to the
portion of it to her husband’s assignee iniasolvency. right of the plaintiff to compensation, in cage it should appear that
his right to enjoyment of the box had been actually lost through
the act of the defendant.
V.C.KE. RogeRs v. WATERDOUSE. July 28.
aser—Specific performance—Doudiful title—
Vendor and purchaser—Sp cE{,a,i enf Doubif M.R. Heanges v. Joxgs. July 8.

n & suit §or specific performance, when the title depends upon Rekearing—Specific performance—Tille.
o will, the court will not put a construction upou it, except to de~-{ An order had been made on o claim on affidavit of service for
cide whether there is or is not any reasonsble donbt as to the ven- | specific performance, without nuy reference as to title. The de-
dor's titte; nad will not decree specific performance untess it is | fendent attended at regisirar’s office to settle the minutes without
satisfied thay, on appeal o 4 higher tribunal, the same view will | objecting to the omission. After the order was drawnup, defend-
be taken, aut moved for a rehearsing, and to amend the order by directing
The word ¢ estate” does not of necessity pass the feo simple. | an enquiry as to title, and the order was made accordingly.
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L.J. Rr Jongs's SETTLED ESTATES.
Weqetice— Purchate money wn court—Remvestrient in land—Coste of
smrestiganng title—Two counsel.

A person who was interested in o considerable sum of moncy
which had been gid into court by a corporalion, 8s the purchaso
money of a settled esinte, tsken by thesn under their act, being
desirous to reinvest it in the pucchass of ccrtmn‘}nnds of groat
volue, Jard tho abstract of title to the Innd before his own counsol.
Subsequently he presented & petition for the investment, and the
eame absteact was lnid beforo one of the conveyancing counsel of
the court. The corporation having refused to par the costs efem-
ploying twa counsel, the court held that tho fees for consultations
between the two counsel were o seasonsble charge, and that some
allowance cught to he made towards the employment of a private
counsel; but refused to allow the costs of the private counsel ad-
vising on the whole of the title.

V.C. W, NontoxN v. NICHOLS. Judy 12, 13,

Copyright of designaw-Registeasion—DLerpetual injunction—Trial
at Law.

1. The inventor of o new and original design for o shawl, de-
pasited eno of tho shawls containing the design in respeet of which
copyright was clmmed, with the rogistrar of designg, unaccom-
paaied by any drawiag or specification.

Jidd, thet the provision of the Copyright of Designs Acts,
requirisg o copy of the Qesign to be deposited with the registrar
bai been sufficiently cqmplied with.

2. Bxcept under vefy specinl circumstances, the Court will not
grant g perpetusl tnjunction at the kearing without having recourse
10 6 rial ot Jaw to establish tho plajntif’s title, if claimed by thoe
defendant,

V.C.K raxae v. Pickrorn. July G,

Power of appointwment by settlement—Erecntion by will—Proof of
exeeution und altestntion.

Pewer of appeintinest is given by a rarriage seftlement to the
use of mcht person, &e., a3 H. notwithstanding her coverture at
any time or times during her lifo by any deed or instrument in
writing, vith or without power of revoeation, to be seaied and de-
livered by Ler Tn the presence of two or moro credible witnesses,
shall direct, limit, or appoint. M. made her will with a very full
attestation, wnd upon the question whether the pawer autharizest
execution by will,

Held, that it did.

——

REVIEW.

Xlxlréosm oe TiE Cuier SUPERINTENDENT oF EDUCATION FoR
57,

We have just laid down the Report of the Chief Superin-
tondent of Education for 1857, and slthough we had not time
for o careful persaal of its contents, yet we could not aveid
being struck with the magoitude and comprehensivencss of
the work which is here as it were mapped out, And as Cana-
dians we could not but fesl proud of the position which this
Province may justly claim among the very foremost in its
efforts for the education of the peoglc.

How much eredit is due to Dr. Ryerson for the present con-
dition of our educational system—it is needless to say—we can
ull contrast the present with the past—we remember the op-
position and obloquy he had to encounter, and we know how
resolutely and successfully they were met.

We would anly hope that bigotry and party feeling may
never be able to undo that which iflet alone, willin a few
years we confidently believe rid itself quietly and sileatly of
the imperfections which now adbere to it. No system of ed-
ucation can be devised in the study which shall be complete
in all its details, much must be left to the tenchings of experi-

July 6+ { ence, and ir & new country like this, altorations and improve-

ments will frequently have to Lo made in any syatem to suit
the altered position of those fur whuse benefit it is intonded,
Wa cannot ut feel that the system for which this Provinca is
indebted to Dr. Kycrson, possessing in itself all the elements
of growth, and the facilities of adaptation which are sequired
to nid and to keep pnee with the prosperity of the country.

Wo have heard much lately of the National Education of
Irclaad, aad attempts have been already mnde by exniting it
to disparage our owa system. Now apart from all exemination
into tho merits of cither plan, wo must be allowed o remark
that a system of education cannot be stercotyped—that which
may be suited to onra pesple, and one set of circumstances,
may be quite unfit for another. Thoe Prussian Compulsory
System would not snswer in England, and what wight per-
haps have & mensare of success in Ireland, would probubly
fail in Canade West. The statistics however addueed in the
Report, 5. 38, 46, prove beyond question, that, whatever ma
be 1ts supposed advantnges, the Irish system has not snceeed-
ed in anything like the same propartion as our own, while yet
its expense has been cnormeusly greater and it has evoked a
far more bitter spirit of hostility.

We know not indeed that any system could bo devised more
free from objectinn than that which is brought before usin
the pages of this Raport, The religious diffeulty iy wo think
fairly met. The schuols {whatever bigetry may think or polit-
ical cant may prefend) are neither sectariun nor godless;
while the permission recorded to the Rowman Catholics to hold
separate schouls takes away all ground of complaiat from thogoe
who do not wish their children taught the seriptares.

There is doubtless much room for improvement in the actual
warking of the Comman School Systent. 'Iho teachers are not
in mauny instances properly quahified either as to knowledge,
or training, and sufficient care is not taken to secure the reguinr
attendance of the children. This evil, however, necessarily
incident to a new country and & yourgsysiem, is gradually
becoming less, and as the municipalitivs have the remedy in
their own porwer, the fault is theirs and not that of the system
if it continue at all.

The present rethed of inspection of the common schools is
we confess very unsatisfactory.,

The ingpectors, who are appointed by the petty patronage
of the cuunty councils, way by very good no doubt, quits com-
petent to mannge a farm, or to conduct s little retail business,
but they are for the most part uneducated and utterly unac-
quainted with school management. If modest, they deal in
indiscriminate praise, if captious they are aptto find fault
with the teacher for that which it is often out of his power
to remedy, and although they may in some instances be gen-
lemen of acknowledged attainments und sbility, yet engaged
as they are in other pursuits they can seldom find sufficient
leisure to pay even the few visits necessary to entitle them to
their paltry salaries of from twenty to thirty pounds. The
true remedy for this state of things would seem to be to ap-
point one well educated and trained inspector forenchcounty,
to pay him well, aud to insist that the inspection of the schools
ghould be his business, and not merely the work of bis leisure

ours.

With ressaia to the Grammar Schools, the whols state of the
law reanires amendment. The trustees have indeed power to
engage and to dismiss the teacher, but they have no meansof
siding him. Whenever it may be neceesary to employ assist-
aut teachery to provide or enlargs a sehool-house, recourse must
be had to the county cousncils, nad as unfortunately o prejudica
has existed ageinst the Grammar Schools a8 being institutions
for the few, and connected exclusively with the munieipalities
in which they may happen to bo situated, sssistance ig often
sought in vain, It is not therefore to Lie wondered at, that
trustees fecling themselves powerless, take very little interest
in the schools with which they are connected, and that the
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success of these is madeto depend wholly on the energy and1

zeal of the head master. While therefore, & few of them as
Barrie, Toronto, and Galt, have risen to honorable eminence,
the majority are, it must be owned neither more nor less than
common schools in which a little Latin is taught. And this
state of things must continue so, while the salaries offered are
8o paltry that competent teachers will not accept them, and
while the trustees remain powerless to aid in that or any other

way.

‘The multiplication too of so called Grammar Schools, and
the formation of what are called Union schools, bas a direct
tendency to perpetuate tho evilsof which we have been speak-
ing, to lower the standard of cducation and to cause the Gram-
mar Schools to be looked upon as municipal rather than
county institutions. The senior Grammar school should, we
think be made cmphatically the cducational centre and main
spring for the county. It should be made intermediate be-
twcen the common schools and the university. Prizes of tuition,
money or books, should be offered in it for competition among
the pupils of the Common Schools as a means of producing
among them tho healthful rivalyy which the university scho-
larships are intended to call forth among the Grammar
Schools.

We would therefure express our total disagreement with the
suggestion of the present inspector, “‘that the management of
the Grammar Schools should be transferred from the count
councils to the municipal authority of the city, town, or vil-
lage where they are situated.” To this we think there are
at least three strong objections:

1. The schools would become mere local institutions.

2. The trustees would in gencral beselected from an inferior
clan as the choice would be restricted and the election would
inevitably be made to suit party purposes.

3. The county councils could not in that case be expected to
aid in the support of the Grammar Schools.

Looking to the interests of the law, we are snxious to have
the condition of the Grammar Schools made better than it is.
With the exception of those already mentioned, few of them
send men into our profession prepared by previous education
to risc above its barren technialities. To make a sound law-
yer, capable of appreciating and applying the noble principles
of British justice, sumething more is requisite than the study
of forms and precedents. The mind must be previously dis-
ciplined to habits of reflection and uccurate deduction, and no-
thing more certainly gives solidity and sinew as it were to the
reasuning powers, or more enlarges and quickens the percep-
tions than the studies which are pursued in good Grammar
Schools.

No after labout we are convinced will make up for the want
of such early training. .

At present thero is we know great room for improvement
both in the amount and quality of theinstruction given in our
Grammar Schools, but this and the other imperfections we
have pointed out, wo consider to arise rather from tho youth
of the Educational system, and the position of the country
than from any error in the system itself, and we have no doubt
that a few years henco when party opposition shall have sub-
sided, and timo have been given for the gradual correction of
acknowledged defects, when the incompetents shall have been
replaced by qualified teachers, from the Central Institution
Toronto, our Graramar Schools will be found equal to those .t
any other country in the world.

ft is with no little satisfaction that, on reading the pages of
tho Superintendent’s Report, weare led to refflect on tr> vast
amount of good that must have already been cffectel *y our
public libraries in_almost every county, and every & wn.hip,
and Ly onc extended school machioery, aad that in view of
the increasing zeal and more matured expericnce of the edu-
cational department, we look confidently forward to a steadily
accelerated progress.

Geseran RuLes axp OrpErs oF TE SurroGaTE CLURTS oF
U.vEr Caxava, as directed by the Judges appointed under
thie 14th Sec. Surrogate Courts Act, 1858, including Rules
as to Guardianghips under 8 Geo. 1V., cap. 6. Forms, Ta-
ble of Fees, &e.—Thompson & Co., Toronto.

Every Lawyer and Surrogate Courts’ Oficer must possess
himself of a copy of the above llules and Forms to which we
have before now referred, and which justify our preconceived
notions, founded on the known ability of those chosen to frame
them. A knowledge of the Act would of course be of little
use without a know edi;e of the Rules and Forms, framed un-
der it. The latter will be found to be suited to every parti-
cular case, and elaborated so as almost to prevent the possibi-
lil:g of a mistake being made by those who will have to use
them.

The book is prefaced by a table of Contents and a very ex-
cellent Index.

Tne Lower Caxapa Jurist for December is received. As
usual it abounds with interesting and useful decisions. There
are contained in the number the reports of sixteen ajudicated
cases, the most important of which to an Upper Canadiar. law-
yer i3 Nordheimer v. Hogan et al. Itdetermines that an hotel
keeper has no lien for board on a piano brought into the hotel
by a permanont boarder or against the owner of the piano.

Tue Grear Rercouic Mostany. New York: Oaksmuth &

Co., for February is received. 1

Its contents are varied and interesting. The following isa
list of the contents :—Caius Julius Cxskr. Crystaline—the
Created. The History of the Great Republic. The Emerald
Isle. The Reupers, (Poetry). Negro Minstrelsy. Valentine-
Day. The Street Musicians of New York. William Caxton,
Life and Travels in the Southera States. Qld 8t. Paul’s in
New York. Niagara, (Poetry). College life in Americe,
Pear Talk, (Poetry). Snmue{ Hahnemann Desert Luands.
{Poetry). Margranna Lane. Impotence, (Poetry). Scven

ears in Ye Western Land. New York Cosmopolitan Fashions
xlﬁut}lt:x:ated. The Minstrel Lover’s Serenade. Comic Mits at
t he Times. ©t
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APPOINTMENTS TO OFFICE, &cC.
NOTARIES PUBLIC. _

ALBERT PRINCE, of tho city of Toronto, Esquire, Barrister at Law,to bo a
Notary Public in Upper Croada.—(Gazetted Jaouary §, 1859.)

FREDERICK C. MACARTNEY, Esquire, of Paris, to be a Notary Public, in Upper
Canzda.—{(Gazetted January 15, 1830.)

THOMAS A. LAZIER, of the Town of Belleville, Esquire, to be » Notary Public,
in Upper Canada,

CHARLES F ELLIOT. of the Town of Sandwich, Fsquire, Barrister at Law, to be
x Notary Publie, in Upper Canada.~—(Gazetted January 22, 165%.)

JOUN ALBERY, of the village of Meaford, Esquire, to boa Notary Public, in
Upper Canads~{Gazetted January 29, 1850.)

CORONERS.

TENRY McNAUGIHTON, Esquier, M. D., Associate Coroner, county of Wellington®

TIMOTHEUS POMROY, ExJuire, Surgeon, Associate C , county of Hasting

ROBERT C. McMULLEN, Esquire, Associate Coroner, county of Lambton.

JOHN MAUAFFY, Esquire, M. D., Associate Coroner, county of Grey.—(Gazetted
January §, 1859.)

DAVID C. McINTYRR, Esquire, M D., and DONALD HENDERSON, Esquire,
.\Is.sl)., Associste Coroners, for the county of Middlesex.~(Gazetted January 22,
1859.)

HENRY JOAN PHILVOT, Esquire, Physiclan and Surgeon, Associato Coroner,
for the cuunty of Norfolk.—(Gazotted January 29, 1859.)

TO CORRESPONDENTS.

cOmn.'Dw.\', 0110 K107z, Banurr, T. 1., and Joszrn JEFFRer.~~Under * Division
urte.”

A MAVISTRATE, A STRSCRIBER, EXQUINER, Jenx Frysy, Micmaxt Mroes, UK,
and Jaxss PorTER—Under * Geaersl Correspondence.”

A. 11, Wardsville~—~Too Iate for this number.




