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The March Appeal term at Montreal open-
ed with 104 cases on the printed list, being 1
case less than at the beginning of the January
terni. Twenty.six cases were disposed of
as follows : Heard, 24 ; submitted on factums,
1; dismissed on motion, 1. About eighty
casaes remained over.

The Court, by a ru]e promulgated on
the 27th March, and which will appear
ini Our next issue, bas made an attempt
te deal with the abuse of overgrowfl
factums, by cutting down the taxable cost of
printing from. $2 to $1 per page. It i.s doubt-
fui whether this will meet fully the require-
mente; of the case. The enormous factums
CoMplained, of, which notoriously Wrceeded
from one district only, appear te have been
due te some speculation in the stenograpbic
Part of the evidence as well as in the print-
ing. And as to cases in the Montreal district,
the rate allowed is certainly less than that
Which first-cîass printers have been charging.
The rule, of course, applies te the evidence as
W6lI as; te the arguments, and as each party
has te print, flot only hie own evidence, but
the croBS-examination ,as well, part of the
matter is beyond hie control, and he is not
responsible for its length. It would therefore
be unjust that he should be unable te tax his
actual di8bursements. It seenis te us that if
the rule 110w made, is adhered te, the effect
will SOOn ho visible in t.he mechanical execu-
tion Of the factums Akt xip. There le no
stipulation as te, quality of paper, ink, press-
work, or tYpe, and if the price, be forced down
te the lowest point, excellence in these part-
iculars cannot reasonably be, expected. The
true principle obviously is, that the amount
actuallY disbursed should alone be taxable.
There mlght ho a maximum of, say $1.50,
but subject te contestatioù~ and reduction to,
actual cost by the party condemrned te pay.

A third judge of the Superior Court, the
lion. Mr. Justice Mouisseau, has .been re-

noved by death within the short space of
ix weeks. Those who delight in mystic
aiumbers and letters might find some, scope
ror their theories in the coincidence of initiais.
McCord, Macdougali, Mousseau; ail in their
prime, the last only 48, have been called
away in rapid succession from the active
performance of their duties. Mr. Justice
Mousseau, who was on the bench but a few
days ago, succumbed te, a fatal attack of con-
gestion of the lungs, on Tuesday, March 30.
The camcer of the deceased, though brief, was
active and distinguished. He was born at
Berthier in 1838; called te the bar in 1860;
appointed Queen's Counsel in 1873; elected
te the Dominion Parliament as representative
of Bagot in 1874; entered the Ministry in
1880; became Premier of Quebec and Attor-
ney General in 1882, sitting for Jacques
Cartier. Ia 1884 ho was appointed to, the
Superior Court Bench. Mr. Mousseau pos-
sessed considerable literary ability, and was
also a sound lawyer. Had ho been spared,
ho would doubtiess have done good work on
the Bench.

C OURT 0F QUEEN'S BENCH.

Quennmc, Feb. 5, 1886.

Before MONK, RAxsAy, Tassinx, Cxoss &
BABY, Ji.

QUESNIEL (deft. below), Appellant, and BEx,,Âxm
(piff. below), Respondent.

Sheriff-.Agent for Government-When per8on-
ally liable.

Where an agent acting for the Government dis-
close8 hi8 agency, he i8 flot personally liable
until he hm received funds to pay the
amount due. It i8 fot necessary, to mace
the agent liable, that he ahould have received
a sum of money to pay the partictdar dlaim
8ued for; it i. su9licient if he has received
monei, £0 pay accounts of that Eind. But,
held, in the pre8ent case, that the evidence of
hi8 having funde was insufficient.

RAmsAy, J. This is an unusual action.
The respondent, keeper of the district gaol,
of Arthabaska procured certain supplies for
the gaoi, and the deputy Sheriff, in the
absence of the Sherjiff, and without any
special warrignt or authority from him, but
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acting in his general capacity as official
representative of the Sheriff, gave the
gaoler bons or recognitions in writing for
the supplies so furnished. The gaoler de-
manded payment from the government, and
the government, acknowledging the liability,
placed the amounts to the credit of the
Sheriff, but gave no money to the gaoler to
re-imburse him. The gaoler then sued the
Sheriff.

The first question to be decided is this, for
whom did the gaoler contract? Evidently for
the government; and it signifies not whether
he contracted through the Sheriff or his de-
puty, for it is well settled law both in Eng-
land and in France, that unless a person,
ostensibly acting for the government, person-
ally engaged his own credit, the. contractor
would have no claim against the former until
the government agent had received funds to
pay the debt. Greenleaf, No. 102. Larue v.
Crawford et al., Stuart's Rep. 141 ; 5 Cochin,
p. 756. We have therefore to enquire whether,
as a matter of fact, Quesnel was in funds to
meet these expenditures. We are not pre-
pared to say that a sum of money must spe-
cially be given to pay the particular claim,
notwithstanding the ruling in an old case. (1)
It is sufficient to render the agent personally
liable if he has received funds to pay accounts
of the kind in question. (2) But in this case
we think there is no evidence even of general
indebtedness on the part of Quesnel. What
respondent sought to prove was that Quesnel
on some old accounts was indebted to the
government, but he has failed in making
this clear. He has shown that there was a
contested account and that is .al]. The gov-
ernment in some cases might be desirous to
shield its official, and so it might be difficult
for the creditor to obtain the most conclusive
evidence. In this case there is nothing of
this sort to be considered in estimating the
evidence. If it could be shown clearly that
Quesnel was the debtor of the government,
the evidence would have been forthcoming.
We cannot therefore oblige Quesnel to pay
a debt due by the government, on the vague
presumption that he may be the debtor of
the government.

Judgment reversed. Tessier & Cross, JJ.,
dist

(1) See Ramsay & Judah, 2 L. C. J. p. 251.
(2) The general doctrine is expressed in art. 1031, 0.0,

COUR DE CIRCUIT.

MONTREAL, 17 mars 1886.

Coram JnrrÉ, J.

VALIQUETTE v. NIcHoLsoN.
Offres réelles-Exception à la forme-Amende-

ment-Défense et consignation.

JUGÉ :-Q'un défendeur ne peut être condamné
à payer les frais d'une assignation nulle et
illégale.

Alphonse Valiquette poursuivit James alias
John Nicholson le 29 décembre 1885, et l'assi-
gna à comparaître le 5 janvier 1886.

Le défendeur comparut le 7 janvier 1886;
deux jours après la production de la compa-
rution, sans reconnaître la validité de l'assi-
gnation et se réservant lexpressément tout
recours que de droit, il offrit, au procureur
du demandeur, le montant réclamé par l'ac-
tion, sans frais, prétendant qu'il ne pouvait
être tenu de payer les frais d'une assignation
illégale: son nom étant Thomas William
Nicholson.

Les offres ne furent pas acceptées; alors il
produisit une exception à la forme, le 9 jan-
vier. Le 11, il fit de nouvelles offres au de-
mandeur, représenté alors par son teneur de
livres qui référa le défendeur au procureur
du demandeur.

Postérieurement, le 15 janvier, le deman-
deur, par motion, demanda à amender, ce qui
lui fut permis en payant les frais d'exception
et de motion. Le défendeur alors produisit'
son plaidoyer, consigna le montant réclamé
par l'action et demanda le renvoi de l'action
quant aux frais.

La Cour, à l'audition maintint ce plai-
doyer avec dépens cogtre le demandeur.

Z. Renaud, pour le demandeur.
LaMllée & Olivier, pour le défendeur.

MASTER AND SERVANT-NEGLIGENCE
-PASSENGER AND DRIVER OF

HIRED HACK- CONCUR-
RING NEGLIGENGE.

SUPREME COURT OF THE TINITED
STATES.

January 4, 1886.
LrrrLE v. HAcsnrrr.

A person who hires a public hack, and gives the
driver directions as to the place to which he
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Wsee to be conveyed, bu&t exercie no other
control over the condtwet of the driver, je not
responeible for hie acts or regligence, or pre-
vented from recovering agaînet a railroad
company for injurieg8euffered from a col-
iîeion of ite train ?vith the hack, cau8ed by
the negligence of both the managere of the
train and of the driver.

In error to the C ircuit Court of the United
States for the District of New Jersey. The
opinion etates the case.

FIELD, J. On the 28th of June, 1879, the
plaintiff below, defendant in error bore, was
mnjured by the collision of a train cf the Cen-
tral Railroad Company of New Jersey with a
carniage in which ho was riding; and this
action je brought to recover damages for the
ifljury. The railroad was at the time opor-
ated by a receiver of the cornpany a pointed
by order of the court of chancery of N ew Jer-
8seY. In consequence of hie death, the do-
fendant was appointed by tho court hie suc-
CeSSor, and subjected to hie liabilities; and
thie action is proseeuted by its permission.

It appears from the record that on the day
Mfefltionod the plaintiff went on an excursion
from Germantown, in Pensylvania, to Long
Branch, in Now Jersey, with an association
0f which hoe was a moemben. While there ho
dined at the West Enîd Hotel, and aften
dinner hirod a public hackney-coach from
a1 stand noar the hiotel, and taking a com-
panion with him, wae driven along the beach
to th pier, whoro a steamboat wae landinir,

tspassengors, and thence to the railroad
8tation at te West End. On arriving there
11o found ho had time bofore the train left,
to take a further drive, and directed tho
driver to go through Hoey's Park, which was
noar by. The driver thereupon turned the
horees to go to the Park, and in crossing the
railroad track nieur the station for that pur-
pose, the carrnage was struck by the engine
oft a paesing train, and the plaintiff received
the injury complainod of. The carniage be-
longed to a livery-stable keerr, and wae
drivon by a peneon in hie emploY. It was an

ut ncar)igo, with tho seat of the die
aottofoot above that of the pensone rid-

ing. The ovidence tended to show that the
accident was the result of the concurning
neghiigence of the managers of the train in
flot giving the usual. signais of ita approach
b y ringing a bell and blowing a whistle, and
in not h aving a flagman on duty ; and of the
driver of the carniage in turning the horses
upon the track without proper procautions
to ascortain whethor the train Was coming.
The defence was contributory nogligence in

driin On the trac, the dofendaut1contend-
ing tat the driver wua thereby nogligont,
a.nd that hie n linc wus to be imiputod to
the plaintiff. The court Ieft the question of
the negligence of the parties in charge of the

train, and of the driver of the carniage to the
jury, and no exception is taken to its instruc-
tions on this head. But with reference to
the alloged imputed negligence of the plain-
tiff, assuming that the driver was nogligent,
the court instructed them that unlese the
plaintiff interfered with the driver, and con-
trolled the maanner of his driving, hie negli-
gonce could flot be iniputed to, the plaintiff.

" 1 charge you,> said the prosiding judge
to them, " that where a person lîirees a public
hack or carniage, which at the time is in the
care of the driver, for the purpose of temp-
orary conveyance, and givos directions to the
driver as to the place or places to which he
desires to be conveyed, and gives no special
directions as to hie mode or inanner of driv-
ing, ho is not responsible for the acte or neg-
ligence of the driver, and if ho sustaine an
ýinjury by meane of a collision between his
carniage and another, ho may recover dam-
ages from any party by whoe fault or ùieg-

iivne teijury occurred, whether that of
the drivr of the carniage in which he ie
riding, or of the driver of the other. lie may
eue either. The negligence of the driver
of the carniage in which hoe is riding will
not prevent him from recovering dam-
ages against the other driver, if hoe was
negligent at the samne time." " The passenger
in the carniage may direct the driver where
to go, to ench a park or to sucli a place that
hoe wishes to see. So far the driver ie under
hie direction; but my charge to y ou is that
as to the manner of driving, the driver of tho
carniage or the owner of the hack-in other
worde, ho who hias charge of it, and lis
charge of the team-is the person reeponsible
for the manner of driving, and the passenger
ie flot responeible for that, unless ho inter-
fores and .controle the matter by his own
commande or requirements. If the passengor
requires the driver to 4rive with great speed
through a crowdod etreet, and an injury
should occur to foot-passengers or to anybody
else, why thon hoe mighit bo liable, because it
wais by hie own command and direction that
it wae done; but ordinarily in a public hack,
the pasengere do not control the driver, and
thereforo I hold that unless you believe Mn.
liackett exoncieed control over the driver in
thie case, ho je not hiable for what the driver
did. If you believe ho did exorcise control,
and required the driver to cross at this
particular timo, thon ho would be liable be-
cause of hie interferenc."

The plaintiff recovored judgment, and this
instruction je aloged as error, for which its
reversai is sought

That ono cannot recover damages for an

injury to the commission of which ho hae
directly contrîbuted, je a rulo of established
law and a principle of common justice. And
it mattere not whether that contribution con-
siste in hie participation in the direct cause
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of the injury, or in his omission of duties,
which if performed, would have prevented it.
If his fault, whether of omission or com-
mission, has been the proximate cause of the
injury, he is withoutremedy against one also
in the wrong. It would seem that the con-
verse of this doctrine should be accepted as
sound, that when one has been injured by
the wrongful act of another, to which ho has
in no respect contributed, ho should be en-
titled to compensation in damages from the
wrong-doer. And such is the generally re-
ceived doctrine, unless a contributory cause
of the injury has been the negligence or fault
of some person toward whom he sustains the
relation of superior or master, in which case
the negligence is imputed to him, though ho
may not have personally participated in or
had knowledge of it; and he must bear the
consequences. The doctrine may also be sub-
ject to other exceptions growing out of the
relation of parent and child or guardian and
ward, and the like. Such a relation involves
considerations which have no bearing upon
the question before us.

To determine therefore the correctness of
the instruction of the court below-to the
effect that if the plaintiff did not exorcise
control over the conduct of the driver at the
time of the accident he is not responsible for
the driver's negligence, nor precluded there-
by from recovering in the action-we have
only to consider whether the relation of
master and servant existed between them.
Plainly that relation did not exist. The
driver was the servant of his employer, the
livery-stable keeper, who hired out him, with
horse and carriage, and was responsible for
his acts. Upon this point we have a decision
of the court of exchequer in Quarman v. Bur-
nett, 6 Mees. & W. 499. In that case it
appeared that the owners of a chariot were
in the habit of hiring, for a day or a drive,
horses and a coachman from a job-mistress,
for which she charged and received a certain
sum. She paid the driver by the week, and
the owners ofthe chariot gave him a gratuity
for each day's service. On one occasion he
left the horses unattended, and they ran off,
and against the chaise of the plaintiff, serlous-
ly injuring him and the chaise, and he
brought an action against the owners of the
chariot, and obtained a verdict; but it was
set aside on the ground that the coachman
was the servant of the job-mistress, who was
responsible for his neglgence. In giving the
opinion of the court, Baron Parke said: " It
is undoubtedly truethat there may be special
circumstances which may render the hirer
of job horses and servants responsible for the
negigence of the servant, though not liable
by virtue of the general relation of -master
and servant. He may become so by his own
conduct; as by taking the actual manage-
ment of the horses, or ordering the servant

to drive in a particular manner, which occa-
sions the damage complained of, or to absent
himself at any particular moment, and the
like." As none of these circumstances exist-
ed, it was held that the defendants were not
liable, because the relation of master and
servant between them and the driver did
not exist. This doctrine was approved and
applied by the Queen's Bench Division, in
the recent case of Jones v. Corporation of
Liverpool, 14 Q. B. Div. 890. The corporation
owned a water-cart, and contracted with a
Mrs. Dean for a horse and driver, that it
might be used in watering the streets. The
horse belonged to her, and the driver she
employed was not under the control of the
corporation otherwise than its inspector di-
rected him what streets or portions of streets
to water. Such directions he was required
to obey under the contract with Mrs. Dean
for his employment. The carriage of the
plaintiff was injured by tlie negligent driving
of the cart, and in an action against the cor-
poration for the injury, ho recovered a ver-
dict, which was set aside upon the ground
that the driver was the servant of Mrs. Dean,
who had hired both him and the horse to the
corporation. In this country there are many
decisions of courts of the highest character te
the sarne effect, to some of which we shall
presently refer.

The doctrine resting upon the principle
that no one is to be denied a remedy for
injuries sustained, without fault by him, or
by a party under his control and direction,
is qualified by cases in the English courts,
wherein it is held that a party who trusts
himself to a public conveyance is in some
way identified with those who have it in
charge, and that he can only recover against
a wrong-doer when they who are in charge
can recover; in other words, that their con-
tributory negligence is imputable to him, so
as to preclude his recovery for an injury
when they, by reason of such negligence,
could not recover. The leading case to this
effect is Thorogood v. Bryan, decided by the
Court of Common Pleas in 1849. 8 C. B. 115.
It there appeared that the husband of the
plaintiff, whose administratrix she was, was
a passenger in an omnibus. The defendant,
Mrs. Bryan, was the proprietress of another
omnibus, running on the same line of road.
Both vehicles had started together, and fre-
quently passed each other, as either stopped
to take up or set down a passenger. The
deceased wishing to alight did not wait for
the omnibus to draw up to the curb, but got
out while it was in motion, and far enough
from the path to allow another carriage to
pass on the near side. The defendant's omni-

us coming up at the moment, he was run
over, and in a few days afterward died from
the injuries sustained. The court among

1 other things instructed the jury that if they
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were of the opinion that want of care on the
part of the driver of the omnibus in which
the deceased was a passenger, in not drawing
UP to the curb to put him down, had been
conducive to the injury, the verdict must be
for the defendant, although lier driver was
also guilty of negligence. The jury found for
the defendant, and the court discharged a
rule for a new trial, for misdirection, thus
sustaining the instruction. The grounds of
its decision were, as stated by Mr. Justice
Coltman, that the deceased having trusted
the party by selecting the particular convey-
ance in which he was carried, had so far
identified himself with the owner and her
servants that if an injury resulted from their
negligence, he must be considered a party to
it; " in other words," to quote bis language,
"9the passenger is 50 far identified with the
carniage in wvhich lie is travelling, that want
of care on the p art of the driver will be a
defence of the driver of the carniage which
directly caused the injury. " Mr. Justice
Maule, in the same case, said that the pas-
senger " chose his own conveyance, and must
take the consequences of any default of the
driver he thoughit fit to trust." Mr. Justice
Crenswell said: " If the driver of the omni-
bus the deceased was in liad by bis negligence
or want of due care and skill contributed to
any injury from a collision, his master clearly
could maintain no action, and I must confes
I sSe no reason why a passenger who employs
the driver to carry him stands in any differ-
ent position." Mn. Justice Williams added
that lie wus of the samne opinion. He said:
"I1 think the passenger must, for his purpose,
be considened as identified with the person
having the management of the, omnibus he
was conveyed in."

What is meant by the passenger being
"identified with the carniage," or " with the

penson having its management," is not very
clear. In a necent case, in which the court
of exehequen applied the saine test to a pas-
songer in a railway train which collided with
a umbner of loaded wagons that were being
ahunted fnom a siding by the defendant, an-
other railway company, Baron Pollock said
that lie understood it to mean " that thE
plaintiff, for the purpose of the action, musi
be taken to be in the same position as thE
owner of the omnibus or lis driver." Arm.
.qirung v. Lanca8hire & Y. Ry. C2o., L. R., Y(
Exch. 47,52; S. C., 1'2 Moak's Eng. Rep. 508
note. Assuming this to be the correct ex
planation, it is diffilnt to see upon wha
pninciple the passenger can be considered t4

bein the saine position, with reference to th<
negligent act, as the driver who committe
it, or as his master, the owner. Cases cite
froom the English courts, as we have seen
and numerous others decided in the court
of this country, show that the relationc
mauter aMd servant dow es t exist betwee

the passenger and the driver.. or between the
passenger and the owner. In the absence
of this relation, the imputation of thein neg-
ligence to the passenger, where no fault of
omission or commission is changeable te him,
is against ail legal miles. If thein negligenoe
could be imputed to hum, it would render
hlm equally with them, responsibie te third
parties thereby injuned, and would also pre-
clude bimi from maintaining an action against
the owner for injuries received by reason of
it. But neither of these conclusions can be
nmaintained. Neither has the support of any
adjudged cases entitled to considenation.

The tnuth is the decision in Thorogood v.
Bryan rests upon indefensible ground. The
identification of the passenger with the neg-
ligent driver or the ownen, without his 'per-
sonal co-operation or encouragement, is -a
gratuitous assumption. Thene is no such
identity. The parties are not in thg saine
position. The owner of a public conveyance
is a carrier, and the driver or the person
managing it is bis servant. Neither of thein
is the servant of the passenger, and his
assented identity with. them is contradicted
by the daily expenience of the world. Thoro-
good v. Bryan lias not escaped critîcismi ln
the Englitsh courts. In the court of admiralty
it bas been openly disregarded.

In Vfie Milan, Dr. Lushington, the judge of
the high court of admiralty, in speaking of
that case, said: "lWith due respect te the
judges who decided that case, I do not con-
aider that it is neceasary for me te dissect
the judgment, but I decline to be bound by
it, because it is a single case; because I know,
upon inquiry, that it has been doubted by
higli authority; because it appears te me not
reconcilable with other principles laid down
at common law - and lastly, because it is
directiy against lIaý v. La Neye, 2 Shaw, 395.
and the ordinary practice of the court of
admiralty." Lush . 388, 403.

In this country the doctrine of Thorogpood
v. Bryan bas not been generally followed.

In Bennett v. New JeT8ey R. & T. Co., 36 N.
J. Law, 225, and New Yoi k, L. E. & W. R. Co.
v. ,Sieinbrener, 47 id. 161, it was elaboLately
examined by the Suprerne Court anzi the

t Court of Errons of New Jersey, in opinions of
marked ability and learning, and was dis-
appnoved and rejected. In the first case it
was held that the driver of a liorse car was
not the agent of the passengen so as to render
the passenger chargeable for the driver's

tnegligence. The car, in croesing the track of
,the railnoad company, was struck by its

e train, and the passengen was injuned, and lie
1 brouglit an action against the conipany. On
1 the trial the defendant contended that thene

was evidence tending to show negligence by
sthe driver of the horse car, which wus inpart

f productive of the accidexit, and the presiding
n judge Waa requested te charge the jury that
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if this was so, the plaintiff was not entitled
to recover; but the court instructed them
that the carelessness of the driver would not
affect the action, or bar the plaintiff's right
to recover for the negligence of the defendant.
And this instruction was sustained by the
court. In speaking of the " identification "
of the passenger in the omnibus with the
driver, mentioned in Thorogood v. Bryan, the
court, by the chief jnstice, said: " Such iden-
tification could result only in one way; that
is, by considering such driver the servant of
the passenger. I can see no ground upon
which such a relationship is to be founded.
In a practical point of view, it certainly does
not exist. The passenger has no control over
the driver or agent in charge of the vehicle;
and it is this right to control the conduct of
the agent which is the foundation of the
doctrine that the master is to be affected by
the acts of his servant. To hold that the
conductor of a street car or of a railroad train
is the agent of the numerous passengers who
may chance to be in it, would be a pure fiction.
In reality there is no such agency; and if we
impute it, and cprrectly apply legal principles,
the passenger, on the occurrence of an acci-
dent from the carelessness of the person in
charge of the vehicle in which he is being
conveyed, would be without any remedy. It
is obvious in a suit against the proprietor of
the çar in which he was the passenger, there
could be no recovery if the driver or conductor
of such car is to be regarded as the servant of
the passenger. And so on the same ground,
each passenger would be liable to every per-
son injured by the carelessness of such driver
or conductor, because if the negligence of
such agent is to be attributed to the passenger
for one purpose, it would be entirely arbit-
rary to say that he is not to be aflected by it
for other purposes. 36 N. J. L. 227, 228.

In the latter case it appeared that the
plaintiff had hired a coach and horses, with
a driver, to take bis family on a particular
journey. In the çourse of the journey, while
crossing the track of the railroad, the coach
was struck by a passing train, and the plain-
tiff was injured. In an action brought by
him against the railroad company, it was
held that the relation of master and servant
did not exist between him and the driver,
and that the negligence of the latter, co-oper-
ating with that of persons in charge of the
train, which caused the accident, was not
imputable to the plaintiff, as contributory
negligence, to bar his action.

In New York a similar conclusion has been
reached. In Chapman v. New Haven R. Co.,
19 N. Y. 341, it appeared that thtere was a
collision between the trains of two railroad
compallies, by which the plaintiff, a passenger
in one of them, was injured. The Court of
Appeals of that State held that a passenger
by railroad was not so identified with the

proprietors of the train conveying him, or
with their servants, as to be responsible for
their negligence, and that he might recover
against the proprietors of another train for
injuries sustained from a collision through
their negligence, although there was such
negligence in the management of the train
conveying him as would have defeated an
action by its owners. In giving the decision
the court referred to Thorogood v. Bryan, and
said that it could see no justice in the doc-
trine in connection with that case, and that
to attribute to the passenger the negligence
of the agents of the company, and thus bar
his right to recover, was not applying any
existing exception to the general rule of law,
but was framing a new exception based on
fiction and inconsistent with justice. The
case differed from Thorogood v. Bryan in that
the vehicle carrying the plaintiff was a rail-
way train instead of an omnibus; but the
doctrine of the English casi, if sound, is as
applicable to passengers on railway trains as
to passengers in an omnibus; and it was so
applied, as already stated by the court of
exchequer in the recent case of Armstrong v.
Lancashire & Y. R. Co.

In Dyer v. Erie Ry. Co., 71 N. Y. 228, the
plaintiff was injured while crossing the de-
fendant's railroad track on a public thorough-
fare. He was riding in a wagon by the per-
mission and invitation of the owner of the
horses and wagon. At that time a train
standing south of certain buildings, which
prevented its being seen, had started to back
over the crossing, without giving the driver
of the wagon any warning of its approach.
The horses becoming frightened by the blow-
ing off of steam from engines in the vicinity,
became unmanageable, and the plaintiff was
thrown or jumped from the wagon, and was
injured by the train which was backing. It
was held that no relation of principal and
agent arose between the driver of the wagon
and the plaintiff, and although he travelled
voluntarily, he was not responsible for the
negligence of the driver, where he himself
was not chargeable with negligence, and
there was no claim that the driver was not
competent to control and manage the horses.

A similar doctrine is maintained by the
courts of Ohio. In Transfer Co. v. Kelly, 26
Ohio St. 86; S. C., 38 Am. Rep. 558, the plain-
tiff, a passenger on a car owned by a street
railroad company, was injured by its colli-
sion with a car of the transfer company.
There was evidence tending to show that
both companies were negligent, but the court
held that the plaintiff, he not being in fault,
could recover against the transfer company,
and that the concurrent negligence of the
company on whose cars he was a passenger
could not be imputed to him, so as to charge
him with contributory negligence. The chief
justice in delivering the opinion of the court,
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said: "IIt seems te us that the negligence of
the company, or of its servant, shouid not be
imputed to, the passenger, where such neg-
ligence contributed to bis injury jointly with
the negligence of a third paity, any more
than it sbould be so imputed where the neg-
ligence of the company, or iLs servant, was
the soie cause of the injurv." 'IIndeed," the
chief ju!stice added, " it seems as incredible to
my mind that the right of a passenger te,
redress against a stranger for an injury
caused directiy or proximately by the latter's
negligence should be denied, on the ground
that the negligence of his carrier contributed
to bis injury, he being without fault hirnseif,
as it would be te hold such passenger respon-
sible for the negligence of his carrier whereby
an injury was inflicted upon a stranger. And
of the iast proposition it is enough to say
that it is simply absurd." In the Supreme
Court of Illinois the same doctrine is main-
tained. Ia tbe recent case of the WYabash, St.
L. & P. R. Co. v. Shacklet, 105 Ill. 364; S. C.,
44 Arn. Rep. 791, the doctrine of T-horogood' -
case was examined and rejected; the court
holding that where a passenger on a railway
train is injured by the c9ncuirring negligence
of servants of the company on whose train
he is travelling, and of the servants of an-
ther company with whom he bas not con-
tracted, there being no fault or negligence on
bis part, he or bis personai representatives
may maintain ait action against eitber comp-
any in default, and will flot be restricted te
an action against the company on wbose
train-he was travelling.

Similar decisions bave been made in tbe
courts of Kentucky, Michigan and California.
Danville, etc., T. Co. v. Case, 9 Bush, 728;
Cuddy v. Hom, 46 Micb. 596; S.- C., 41 Arn.
-Rep. 178; Tompicins v. Clay [Street R. Co., 4
Pac. %ep. 1165.

There is no distinction in principle 'whether
the pasengers be on a public conveyance,
like a railroad train or an omnibus, or be on
a back hired from a public stand, in the
street, for a drive. Tbose on a baclc do not
become responsibie for the negligence of the
driver if they exercise no control. over hlm
furtber than te, indicate tbe route they wish
to travel or the places te which they wvish te
go. If he is their agent, so that bis neglig-
ence can be imputed te, them 10 prevent their
recovery against a third party, be must be
their agent in ail other respects, so, far as the
management of the carniage is concerned,
and responsibility to third parties wouid
attach to tem for injuries caused by bis
negligence in tbe course of bis employrnent.
But as we bave already stated, resposibility
cannot, witbin any recognized ruies of law;
be fastened upon one wbo bas in ne way
interfered with and controlled in the matter
causing the injuny. From the simple fact of
hiring the carniage or riding in iL no sucb

liability can arise. The party hiring or rid-
ing must in some way have co-operated in
producing the injuryr compiained of before
he incurs any liability for it. "lIf the law
were otherwise," as said by Mr. Justice Depue
in his elaborate opinion in the ]atest case in
New Jersey, "lnot only the hirer of the coach,
but aiso ail the passengers ini it, wouid be
under a constraint to mount the box, and
superintend the conduct of the driver in the
management and control of bis team, or be
put for remedy exclusively to an action
against the irresponsibie driver or equaliy
irre.sponsible owner of a coach taken, it may
be, from a coach-stand, for the consequences
of an injury wbich was the product of the co-
operating wrongrful acts of the driver and of
a third person, and that too, though the
passengers were ignorant of the character of
the driver. and of the responsibiiity of the
owner of the tearn, and strangers to, the route
over wtiich tbey were to be carried." 4J7 N.
J. Law, 171.

In this case it was left to, the jury to say
whether the plaintiff had exercised any con-
trol over the conduct of the driver further
than to indicate the places to, which he
wished him to drive. The instruction of the
court helow, that unie-ss he did exercise such
control, and required the driver te cross the
track at the time the collision occurred, the
negligence of the driver was not imputable
te, him, so as to barhbis right of action against
the defendant, was therefore correct, and the
judgment must be affirmed; and iL is so
ordered.

APPEAL REGISTER-MONTRE4L.
Mardi 15.

Davie & Mienzie8.-Motion for leave te appeai
from interiocutory judgment. Granted, writ
te issue within one month.

Senécal & Milette.-Heard on merits, C. A.V.
Dudley & Darling.- 6
Rai ston & Stalfield.- 6
Low & Bai n.-Part beard.

March 16.
Gilmour & Willett et al.-Motion te dismis

appeai as against James O'Halioran. C. A. V.
Fairbairn et al. & Déchène.-Heard on peti-

Lion te quash writ of appeal. (C. A. V.
Low & Bain.-Hearing on merits conciud-

ed. C. A. V.
Kennedy & .Exchange Bankc. - Heard on

menite. C. A. V.
Riordan & Bennett.-Heard on merits. C.

A. V.
Montreal Cïty Passenger Railway Co. & Irwin.

Heard on merits. C. A. V.
March 17.

Barnard & Molon.-Bail bond set aside on
motion~ of respondent, and el ht days granted
te put in new 8ecurity according te lew.
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Jobin & Terroux.-Heard on merits. C. A.V.
Arpin & Bornais.- d
Trust & Luan Co. & Panneton.- i
Ex parte Philippe Doré, petr. for habeas

corpu.-Heard on objection to jurisdiction.
C. A. V.

Viger & Robitaille et al.-Part heard on
merits.

March 18.
Ex parte Doré, Petr. for habeas corpus.-

Petition dismissed.
Viger & Robitaille et al.--Iearing conclud-

ed. C. A. V.
Duranceau & Larue.-Heard on ruerits. C.

A. V.
Irish Catholie Beriefit Society &Gooley. -

Heard on ments. C. A. V.
%i. dut Chemin Atlantique Canadien & Prieur.

-,Heard on merits. C. A. V.
McGreevey & S'nécal. - The cause beingcalled for hearing on the menits, and theappeilant flot appearing, the appeal was dis-

missed on application of respondent.
March 19.

Rose & iS'ulivan.-Petition for appeal from.
interlocutory judgment. C. A. V.

S'_enécal & Beet Root Sugar Co.-Heard onmotion for dismissal of appeal for insuffi-
ciency of seurity. C. A. V.

Caty & Perrault.-Heard. on mérite. C. A. V.
March 20.

Coopver & Mclndoe.-Heard on application
for privilege. C. A. V.

Vennor & Life Association of Scotland.-
Heard on meriti. C. A. V.

Pauzé es quai. & iSenécal.-Part heard on
merite.

March 22.
Cooper & Mclndoe.-Application for preced-

enoe rejected.
Redfteld & La Banque d'Hochelaga.-Motion

for dismissal of appeal rejected.
Gilmour & Wiliett. - Motion, to dismis

app .eal as against James O'Halloran, rejected.
&enécal & Beet Root Sugar Co.-Motion to

dismiss appeal for insufliciency of security,
rejected.

Rose & Stllitan.-Motion for leave to appeal
from intenlocutory judgment, granted.

Brady & Stewart. - Judgment confirmed,
Moink and Ramsay, JJ., dime.

Oity of Jiontreal & Leis.-Judgment con-t
firmed.

Compagnie d'Assurance Miutuelle de la Cité deMontréal & Villeneuve.-Judgment confirmed.
Delage & Delage.-Judgment confirmed. c
Desrosiers & Afontreal & Sorel Ry. Co.-Judg- ii

ment reversed, and judgment of first instance
confirmed, but reduced in amount. Coste in gboth courts in favor of appellant. aMaedugall & Demer.-J adgment confirm-a
ed, Monk and Ramsay, JJ., dism.

McGr,evey~ & Senécal.-Motion to bave the acause restored to, the roU. C. A. V.

Mons & La Banque de St. .ean.-Motion for
preoedenoe rejected.

Pauzé & Senécal.-Heaning on merite re-
sumed.

March 23.
McGreevey & Senécal.-Motion granted with-

ont coste.; order of l8th instant quaahed, andcase again put on roll.
Pauzé & Senécal.-Hearing on menite con-

cluded. C. A. V.
Greene Sons & Co. & Bazia.-Heard onmerits. C. A. V.
Courville & Leduc.-H1eard on merits. C.A. V.
Harbour Commissioners & Hus.-Part heard

on merits.
March 24.

Bourgeois & La Banque St. Jean.-Heard onmente. C. A. V.
Ross & Holland.--Heard on menite. C. A.V.Papineau & La Corporation N. D. de Bon-

secours.-Part heard on menits.
McGibbon & Bedard.-' Submitted on fac-tums. C. A. V.

March 26.
Papineau & La Corporation N. D. de Bon-secour.-Hearing on merits conc]uded. C.

A. V.
Morin & Roy.-Heard on ments. C. A. V.Harbor Commis&ioners & Hu8.-Hearing onmenite concluded. C. A. V.

March 27..
Pairbairn et al. & Dechène.-Petitîon grant-

ed; appeal quashed.
Almour & Cable.-Judgment revereed.
Rolland & Cassidy.-Judgment confirmed,Monk. J., dise. Motion for appeal to PrivyCouncil granted.
C'heney & Brunet & Chauveau.-Judgnment

reversed withont coste, each party paying hieown costs in both Courts, Baby, J., dis,.
Macfarlane & Parish of St. Césaire.-Judg-

ment reversed, Baby, J., dism.
Quebec Central Ry. Co. & Ontario Car Co.-Judgment reformed; costs against appellants.
Bouem & Ontario Car C.-Judgment ne-fred; costs against appellants.
Central Vermont Ry. Co. & Town of St..John',

-Judgment. confirmed.
D'Orsennens & Milliken.-Judgment con-Irmned, each panty paying bis own coes inippeal, and also in Court below, fnom date ofender. Monk, J., dime.
Roms & Pringle. - Judgment confirmed,'rose, J., diso.
Great North Western Telegraph Co. & Ar-'himbault.-Judgment confirmed. Motion for~ppeal to Privy Council granted.
Archambault & Great North Western Teke-raph Co.-Judgment neformed; $500 damn-ges awarded instead of $50, Dorion, C. J.,nd Cross, J., dime. as to amount of damages.Fletcher & MèGoun.-Motion for leave to

ppeal rejected.
he Court adjourned to April 8.
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