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READ THE DOMINION LAW REPORTS

THE ANNOTATED SERIES OF CANADIAN REPORTS.

The Dominion Law Reports were begun two vears
ago, with the avowed task of properly head-noting
and digesting for the profession practically every re-
portable Canadian case from ocean to ocean, so as to
include in the series every point of permanent value
as a precedent.

To such of these as required special annota-
tion, scientific and modern annotations were appended.
The D.L.R. has faithfully given to the profession, not
only all the cases of value as indicated, but also num-
erous annotations of which an alphabetical index is
given herewith. The lawyer has, therefore, enjoyed
under his D.L.R. subscription, without collateral re-
search or added expense, the benefit of these ready-
made hriefs by way of annotations.

In making the D.L.R. what it is, money has heen
liberally expended for authentic and official copies of
decisions rendered, and the best legal skill has been
employed in writing annotations and head-notes of a
high type to meet the pressing need of the husy law-
ver. The support given the work has shewn that
these efforts have been appreciated by Bench and

Bar.
The Annotations in D.L.R.

Annotating is both a science and an art, and it is
of modern development. It is really the indirect (if
tardy) outcome of that great law reform movement,
to make law a less inexact science.,

What are the functions of the modern annotation?
Primarily to assist solicitors and counsel in the pre-
paration and consideration of their briefs.

The scope of this annotation service may be illus-
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trated by taking a recent D.L.R. annotation on
“When injunction lies,” as an example. It was pub-
lished with the case of Canadian Rubber Co. v. Co-
lumbus Rubber Co., 14 D.L.R. 455 at 460. That an-
notation embraces, not only an exact definition of its
subject-matter and a concise sketeh (so far as ger-
mane) of the struggle to fuse law and equity, and to
abolish meaningless fictions and rules, but also a
complete list of all illuminating cases, bringing out
clearly the underlying principles which govern as to
“When injunction lies.”™ It is merely a type of the
numerous  annotations  which  have, through the
D.L.R., reached the lawyer and helped him by way
of ready-made briefs in his general practice.

It is. perhaps. not going too far to state that the
ideal annotation calls for the combined learning, skill
and research of the reporter, the headnoter, the text
writer, the lawyer, the judge. It gives the precedents
as found by the annotator and his eriticism of same,
and comparison with collateral subjects to which the
same legal doctrine might be applied. Tt brings te-
gether the authoritative cases which may not have
been mentioned in the judicial opinion, but which may
be most important in a later case in which the opinion
would be relied upon.  Distinguishing features as
applied to other circumstances are emphasized. Given
a question of law, the beacon value of the annotation
is obviously to marshall with method and skill the
leading cases pro and con.

The skilful and practical annotator places him-
self, as nearly as possible, in the lawyer's shoes, and
gives him the law with the annotator’s reasoning.
based, of course, on those sources equally open to
Bench, Bar, and annotator.

An extract from the Canada Law Journal is of
interest:  “The value of intelligent and more or
less exhaustive annotations on current cases of im-
portance, such as in Canada one finds in the Dom-
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inion Law Reports, is emphasized in an article which
recently appeared in Case and Comment. This article,
we notice, was copied into the Law Times, long re-
cognized as the leading authority in Great Britain in
such matters. Its appearance there is some indica-
tion of the approval by that journal of the annotation
system; a system which is already popular with the
profession on this side of the Atlantie, and which
must soon be adopted in more conservative England
for the benefit of the profession there. The law is en-
riched, and not smothered, by its many cases. But
the generalizing must be done by careful and accurate
methods and  with adequate expenditure of  time,

neither of which the lawyer can be expected to bring
to such work. And so it has come to pass that, after
the work of the great commentators, and. in sequence,
the work of the digesters, have bheen done, need has
developed the modern annotator and his methods.™

The Headnotes in D.L.R.

The D.L.R. headnote system ealls for a scientific
statement, in numbered paragraphs, of the principle,
or principles, underlying each case and governing its
judicial decision.

The old system of headnoting often missed the
mark by incorporating a top-heavy statement with
the names of the parties, the minute serial proceed-
ings of the case, the specific sums of money involved
or the like incidental details, none of which might in
any way contribute as a basis for the judicial decision.
Our system aims at giving the principle, and, with it,
only such details as are component parts of the rea-
soning on which such prineiple is based.

For instance, the reasoning to a principle is the
same whether the plaintiff chances to bear the name
of Smith, or any other particular name: hence omit
it. Again, in a vendor and purchaser case, it may be
quite immaterial whether the vendor chances to he
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the plaintiff or the defendant; in which event it is
obviously needless to shew whether he prosecutes or
defends the action.

There may be a dozen distinet circumstances in
the case. of which some only are essential to the de-
cision of the particular principle involved in the head-
note: hence omit the others in enunciating the prin-
ciple, making the statement as clear and coneise as pos-
sible without unnecessary details.

In headnoting, while it is essential to bring out
cach decided principie under its proper classification,
care must, of course, be exercised against including as

judicial decisions such opinions as would more prop-
erly be classified as mere dicta. Many judicial state-
ments which are not strietly judicial decisions essen-
tial to the judgment, are worthy of headnoting under
this category.

In the D.L.R. each headnote is classified under the
seientifie classification system known as the Standard
Law Classification, with main head and sub-heads for
convenient reference, and with bracket citations of
cases affirmed, reversed, applied, followed, overruled,
distinguished or otherwise specially considered. The
same classification has been adopted since 1912 in the
Canadian Annual Digest, and has met with general
approval.

Where a statute is being construed, the headnote
is not encumbered by incorporating the complete text
of the section involved, yet a sufficient summary of
its nature is given to indicate the gist of the statute-
law under consideration, thus enabling the lawyer,
without fresh rescarch, to place it instantly.
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DOMINION LAW REPORTS

WILCOX v. WILCOX.
Manitoba Court of King’s Bench, Metealfe, J. October 8, 1913,

1. JUDGMENT (§ IV—220)—ACTIONS ON FOREIGN JUDGMENTS—VALIDITY OF
MARRIAGE,

In an action in Manitoba to set aside a conveyance of land made to
the defendant in consideration of her marriage to the plaintiff, where
the latter pleads a foreign judgment (rendered subsequent to the
bringing of the action at bar and between the same parties decla
the marriage null and void ab initio but declared to be withos
judice to the rights of the parties under the conveyanee), the Manitoba
court will not, upon such foreign judgment alone, predicate a failure
of consideration for such conveyance as havin, n made in considera-
tion of the marriage, nor be bound by the findings of fact upon which
the foreign judgment was based although certified therewith,

[Speton v, Gilmour, 14 Man, L.R. 706, referred to; see g
tation on actions on foreign ju
of proof required to annul my
186.]

2, Evipexce (§11 E 3—156)—ARSENCE FOR SEVENTEEN YEARS— PRESUMP-
TION OF DEATH—FRAUDULENT REPRESENTATION
In an action against a woman for fraund, involving lher alleged
widowhood and right to re-marry, proof that for seventeen years, prior
to the time of her re-marriage, she had not seen or heard of
hushand, tends to negative a charge
false representation of widowhood,
[R. v. Wiltshire, 6 Q.B.D. !
7 D.LR. 114.]

v Anno-
rments, 9 D.LLR, 788: as to clearness
rringes, see Dilts v. Warden, 5 D.L.R.

former
against her of fraudulent and

, considered ; se s0 Wallace v, Potter,

Trian of action to set aside a conveyance of land situate in
Souris, Manitoba. The action was dismissed, but with leave to
plaintiff to bring a new action if so advised.

H. E. Henderson, K.C., for plaintiff,

J. F. Kilgour, for defendant,

Mercanrg, J.:—The plaintiff and defendant both reside at
Long Beach, California. In June, 1910, the parties, then domi-
ciled in California, went to Vietoria, British Columbia, and there
went through the marringe ceremony, apparently legally per-
formed. The plaintiff had already reached the allotted age of
three score years and ten, notwithstanding which he had for six
months previously been cohabiting with the defendant under
cireumstances to which T will later refer. During that period
he had on various oceasions indicated an intention to transfer
to the defendant when she became his wife, certain property in
Souris, Manitoba, being the property in question in this action.

Immediately after the ceremony the parties went to a

I—=11p.LR,
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lawyer’s office in Vietoria where the plaintiff exeented a deed
of the property. No money consideration passed. The plaintiff
now secks to set aside this conveyance, ¢laiming that there was

no consideration, and that there was undue influence, and frand

and misrepresentation.

Notwithstanding that from some standpoints the facts might
well remain obscure or unrecorded, and while there are many
details which T will avoid where possible, still 1 think on the
whole justice may not be done to the parties unless I find some

can sign his

Wl faets, and deal at some length with det:

mate

The plaintiff is without education. While he
name, he can neither read nor write. He came to Canada with
his family, from England, about 60 years ago. Early thrown
upon his own resources he learned the trade of a bricklayer and
plasterer. Later he married. In 1882 he came west, homestead-
ing near Souris. e followed his trade and apparently made
some money contracting in a small way. 1is family in the mean-

time having arrived from Ontario they all moved out to the home-
stead. At first he did not make a success of farming and moved
to Souris where again he followed his trade and built some
houses. After some years he moved back to the farm. Notwith-
standing his lack of edueation he succeeded very well in life and
as things went hecame wealthy.

During his first marriage his family relations were exceed
ingly happy. He became the father of ten children. e lived

the simple life, never wandering from the path of virtue. He
says so.  No attempt was made to contradict this. At an ad-
vanced age Mrs. Wileox became ill.  Thankful that he could
afford to retire and reside abroad, and being advised on ae-
count of his wife’s health to go to the Pacific Coast, he left
Manitoba for British Columbia. Finding his wife did not im-
prove, he took her to California. There they met a certain Mrs,
Young, with whom they at once become friendly.

The plaintiff had been doing his best to nurse his wife, but
she was getting no better. Mrs. Young said she had a daughter
who was a nurse. The old couple were delighted with Mrs,
Young. They also thought they would be delighted with her
daughter. So they arranged with the mother to engage this
daughter to nurse Mrs. Wileox. The daughter (who is the
defendant) came and was introduced as Mrs. Lehman, a widow.
She was engaged to nurse Mrs. Wileox. The upshot of it all
was that Mr. and Mrs, Wileox and the defendant went to live
with Mrs. Young at her house, the plaintiff paying for their lodg-
ing and for the nursing. Other than as imparted by Mrs. Young
and Mrs. Lehman, their past life was unknown to this trusting
old 1'0llp|ﬂ

By reason of an advertisement the defendant met one Bro-

e
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berg in St. Paul, in 1893, and marvied him. They went to Win-
nebago, and after a few days she left him. Iler story as to this
marri and the reasons she
the materi

gives for leaving are sordid. But
al facts are that she married Broberg and left him
shortly afterwards, sinee which she has not seen nor heard of
him. She does not remember what he looked like, she thinks he
was @ lineman, she knows he was a brute,  She says he commit-
ted adultery with the echamber-maid. In 1899 she married Leh-
man, a farmer. Lehman was evidently well aequainted with

the defendant and her family. They went to Lehman's farm in
Pennsylvania.  She left Lehman,  She says he also committed
adultery with a servant. Tlowever that may be she got the farm
and heard no more of Lehman.  Then she met one Chandra in
Los Angeles and for some time kept house for him, during which
time they cohabited. Finally they had a row over some property
and she left Chandra. She says she told Wileox all about this
prior life.  This Wilecox denies. The evidence of Chandra
branded the woman as decidedly loose and unchaste. 1 eannot
believe that she told either Wileox or his wife the trath con
cerning Chandra.  Neither do I think she told him anything

about Broberg.

I, therefore, find that these two old people believed her to be
what she represented herself, a hard-working woman, chaste
and a widow.

There is no doubt that both the defendant and her mother
treated the old people with great kindness and at that time con-
dueted themselves as good women should. The defendant nursed
Mrs. Wilcox and gave her such care and attention that the old
lady began to love her. Faneciful as it may seem, knowing that
she was soon to die, she planned that as soon as she was dead
her hushand should marry the defendant. One day she told the
plaintiff that the defendant would make him a good wife. She
advised him to marry her and told him to give her *“the pro-
perty.”” Just what property she meant does not appear. Mrs.
Wilcox then owned this Souris property, however. She left it
to Wileox when she died. It is not unreasonable to infer that
she meant the property in question. Shortly before Mrs. Wileox
died she called both the plaintiff and defendant to her bedside
and putting her husband’s hand in that of the defendant, told
him to marry her right away and take her home with him, no
matter what people would say, adding that the defendant would
make him a good wife and take care of him.

Mrs. Wileox died on December 5, 1909, The defendant and
her mother were kindness itself to the old man. Undoubtedly,
a stranger in a strange land, he was grateful. He says the de-
fendant was affectionate and kind and did everything she could
to make him comfortable. He considered himself engaged to her,
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We also find the plaintiff’s cheque book was being used rather
freely for the henefit of the defendant and her mother. Whether
the plaintiff’s conscience began to prick him or not is not re-
corded, but after a while he said to the defendant, ‘T don’t like
living this way, I want to get married.”” She said it was too
soon, that people would talk, that in the meantime she would be
just the same as a wife to him. Incidentally she ‘‘kept at’’ him
to transfer to her some property. On Janunary 20, 1910, he trans-
ferred to her a life interest in some house property in Pasadena
for the expressed consideration of ten dollars. No money con-
sideration passed. Although unmarried, they continued to co-
habit. One night after they had retired the defendant talked
some of her old home, and Wilcox asked her when Lehman had
died and where. She then admitted that she did not know, and
suggested that she get a divoree. While in this unhappy state
the defendant’s brother brought them one morning a newspaper
giving an account of Lehman's death. They then went to
Vietoria and the marriage ceremony was there performed. It
seems to be conceded that Lehman is dead. The parties returned
to California, The happy bridegroom invested in an automobile
and was otherwise fairly free with his bank account. Things
went swimmingly. Before marriage the lady had received a life
interest in the Pasadena property. As the old man put it, she
had ““kept at’’ him to give her the Souris property, but he had
steadfastly refused, saying he would not do that wntil her name
was Wilcox.,

In passing, 1 may mention that the plaintifi's children and
their fumilies resided near Souris, likewise did all his old eronies,
The reason for his refusal is, therefore, obvious. It goes a long
way to establish that he had full use of his faculties and was
not unduly influenced.

But now the defendant was married and had the Souris pro-
perty.  She wanted more.  In September, 1910, the plaintiff
bought a property at Long Beach (California) for 7,000, The
defendant wanted it, At the time of the purchase they went to
the lawyers, who told the plaintiff that there was a ‘‘nice little
way '’ whereby this, or a shave of it, could be made to her. Ie
refused to follow out their suggestion and the deed was made to
him. This, to my mind, is another reason against the general
charge of undue influence. But she *‘kept at it’” and pointed out
that in case of his death his family would make her trouble, On
December 19, 1910, for the expressed consideration of ten dollars,
he transferred to her this Long Beach property, which was their
home. No money consideration passed. The plaintiff admits
that all these gifts were reasonable were she his wife, and that
after making such gifts he had still enough to live on comfort-
ably. They continued to reside together until October, 1911,
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when the defendant raised $1,000 on the Long Beach property
and with her mother took a trip east. She said she was sick and
wanted to see eastern physicians. The plaintiff did not want
her to go.  Afterwards he followed, but after visiting her and
her relatives a few days, he returned to California. He wired
her to come home. She did not come. e sought advice, en-
gaged detectives and soon became aware of her relations with
Chandra and other details of her past life. e then decided
he would live with her no longer. He left for Canada and did
not see her again until his return to California, when he met her
by chance. She was then living in the Long Beach property
and asked him to return ““home.”” But he would not. e taxed
her with her past life. She said she was his wife anyway, no
matter what had occurred prior to the marriage. The plaintiff
says that he refused to live with her again because of what he
had learned relating to her conduet prior to the marriage with
him.

He commenced an action in California to set aside the mar-
riage and the California conveyances, and he also commenced
this action. It does not appear which aetion was commenced
first. By an amendment before trial he alleges the marriage to
Broberg and says that Broberg was at the time of the marriage
ceremony between these rties still living, whereby the alleged
marriage between the plaintiff and the defendant was a nullity.
That the conveyance was made upon the faith of the defendant’s
representation that she was a widow. That such representation
was untrue and was a fraud upon the plaintiff. The case came
to trial without any denial of this allegation, but at the trial the
defendant’s counsel moved for leave to amend, and the plain-
tiff's counsel consenting, the amendment was allowed and at-
tached to the record.

In support of the said allegation counsel for the plaintiff
tendered a record of a judgment of the Superior Court of Cali-
fornia for the county of Los Angeles, of January 14, 1913. The
judgment not having been pleaded and the defendant’s counsel
objecting want of notice, I rejected the evidence. Later the
defendant’s counsel withdrawing that objection only and ohject-
ing as to its materiality generally, 1 allowed the plaintiff to plead
the judgment, subject to all objections and reserving all ques-
tions as to its materiality or admissibility.

Sinee the trial counsel for the plaintiff has submitted to me
the following in writing as his proposed amendment to the
statement of claim :—

Tb. In an action instituted and carried on by the present plaintiff
against the present defendant in the Superior Court of the State of Cali-
fornia, in and for the county of Los Angeles, in the United States of
America, a Court of Record having jurisdiction, it was duly and finally
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MAN. and conclusively adjudged upon issue joined thereon between the said
l_-' 5 parties that the said assumed or pretended marriage was a nullity and the
(S}

said judgment is binding upon the defendant in this action and by reason

1013 thereof the said assumed or pretended marriage of the defendant to the i
WiLcox plaintift was and is a nullity in fact and in law.
o

To this the defendant has not replied. It does not appear
a4 that the record has been amended. The California record of
Metaalfe, 3. the judgment recites that a case between these parties having
come on for trial on December 13, 1912, the parties being both
represented by counsel, the eause having been tried and submit-
ted to the Court, and the Court having given its decision in
writing, and it having ordered that judgment be entered as
direeted in the said decision, goes on to state, amongst other
things as follows :—

WILCOX.

S e—————

It is ordered, adjudged and decreed that the marriage between plaintiff
s Thomas Wilcox and defendant Carrie Wileox, then ealled Carrie Lehman,
solemnized at Victoria, DBritish Columbia, Dominion of Canada, in the

month of June, 1910, be and the same is null and void and the same is
hereby declared annulled, Ordered, adjudged and decreed that this judg-
ment is without prejudice to the rights of the parties as to the Souris
property or the action pending in the Canadian Courts with respect to the

property at Souris,

The decision in writing referred to, certified under the seal
of the Court, is filed. The learned Judge goes into the case in
great detail. He finds many faets, none of which findings of fact
are pleaded. Amongst others he finds:—

e

That on or about the year 1893 she was married in the State of Minne-
sota to one Albert Broberg from whom she has never been divorced and
that the said Albert Broberg is still living and that her marriage ever since
same was consummated has been and still is in foree, . . '

That the plaintiff did not then at the time the said marriage ceremony
was performed know anything about any marriage between Carrie Lehman
and the said Broberg,

But as hereinbefore found the defendant Carrie Lehman had then
living a husband named Broberg to whom she had been married and from '1
whom she never had been divorced and that her marriage to the said
Broberg was then in force and that her alleged marriage to the plaintiff

was invalid, %

As a conclusion of law and as a part of the said decision the
learned Judge found
that the alleged marriage between the plaintiff and the defendant Carrie
Wilcox was and is void and that the same should be annulled.

That the judgment entered herein be without prejudice to the rights
of the parties with respect to the said Souris property and without pre-
judice to the action pending in the Canadian Courts with relation thereto,

Although my attention was not directed to it at the trial, I
now find that the California judgment was rendered since the
commencement of this action. No authority is cited for the ad-
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mission of such evidence on behalf of the plaintiff. 1 am not
aware that it is the practice of this Court to allow the plaintiff
to so plead. In view of the ease of Speton v. Gilmour, 14 Man,
L.R. 706, and the cases there cited, I am inelined to the view
that the plaintiff has not the right to enter the plea which he
now submits.

The action is not to declare the marriage null, but is to set
aside a conveyance, In view of the cases cited in Holmested on
Matrimonial Jurisdiction and the arguments there advanced,
pages 1 to 14, I have grave doubts as to the jurisdiction of this
Court to deal with the marriage, although it might appear
void ab initio,

However, unless 1 find upon the evidence (without admitting
the California judgment, or without giving effect to any plea
of res judicata as to the facts which might be set up), that Bro-
berg was alive, 1 do not see how, even though I have the juris-
diction, I could declare the marriage null and void ab initio.

The plaintift s that he would not have had anything to
do with the defendant had he known the details of her past life,
By this, I take it, he means that had he known of the marriage
to Broberg and of her conduet with Chandra. That may be so,
but as I have already said, he had been cohabiting illicitly with
this woman for six months prior to the marriage and prior to the
transfer.

I am not impressed with his elaim of undue influence. Al
though uneducated, he appeared to me to be a man exception-
ally intelligent, physically vigorous, and with his mental faculties
unimpaired. 1 do not think the conveyance was made wholly in
consideration of the representations as to chastity. The man
was getting older and desired someone to take care of him. lle
thought the defendant was admirably adapted for that purpose,
Even after the illicit cohabitation and while such continued, he
still desired to marry her, renewed his promise to marry her,
and promised that as soon as she married him he would transfer
the property. Immediately after the marriage the property was
transferred. The woman lived with him for more than a year
afterwards. I think the transfer was executed in consideration
of this marriage and while the marriage stands, ought I to set
aside the transfer? I think not.

Unchastity prior to marriage, although concealed and under
most aggravating circumstances, appears to be no defence in an
action for alimony. Neither does it appear to be a defence in an
action to recover from the husband property given to a wife
prior to marriage: A. v. 4., 15 Man. L.R. 483

Was Broberg alive at the time of the marriage? The plain-
tiff says that, having proven the marriage to Broberg, notwith-
standing that 17 years passed, I must presume him to be

live.
If alive, of course she was not a widow. In support of this con-
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tention plaintiff’s counsel eites R. v. Wiltshire, 6 Q.B.D. 366.
That was a eriminal case not left to the jury, and there heing on
the one hand a presumption of life (after 11 years) and on the
other hand the presumption of innocence, it was held that it
should have bheen left to the jury to decide what was the fact.
Iere the plaintiff founds his action on fraud. Is there a

presumption that Broberg was alive after 17 years? Is it evi-.

dence to establish this fraud? Is there not, considering that the
plaintiff must prove his fraud to the hilt, an analogy with the
principle laid down in R. v. Willshire, 6 Q.B.D. 366, that on
the one hand although there may be a presumption of life, on
the other hand, if I may use the term, there is a presumption of
innocence of frand?

If T am right in this view, then I must weigh one with the
other and find the faet. Under the cireumstances I do not
think that I should find as a fact that Broberg was alive at the
time of the marriage with the plaintiff. I, therefore, dismiss
the aetion.

When the case came to trial, there being no denial of the
allegation that Broberg was living at the time of the marriage
with the plaintiff, it may be that he would have succeeded upon
the pleadings. It was only the amendment of the defendant
which made it necessary for the plaintiff to attempt to introduce
the California judgment. Under all the eireumstances of the
case I allow no costs.

In view of the facts decided by the California judgment and
as it may be that the plaintiff eould succeed in a new aetion, 1
allow him to bring such further action as he may be advised.

Action dismissed.

BRITISH COLUMBIA ELECTRIC R. CO. Limited v. STEWART,

Judicial Committee of the Privy Council. Present: The Lord Chancellor,
Lord Dunedin, Lord Atkinson, Lord Shaw, Lord Moulton, July 23, 1913,

1. Musicean corrorATIONS (§ 11 C 3-60) —ORDINANCE — BY-LAW—VALID-
ITY—APPROVAL BY BATEPAYERS—DBY-LAW CONSENTING TO SPECIAL
PRIVILEGE OR FRANCHISE CONFERRED BY LEGISLATURE.

A municipal by-law directing the execution of an agreement be-
tween the municipality of Point Grey and an electric railway com-
pany consenting to the construetion of a tramway on certain streets of
the municipality and also imposing terms on which cars should be op-
erated, does not confer such a particular privilege, right or franchise
as to require the submission of the by-law to the ratepayers for ap-
proval under sec. 64 of the Municipal Clauses Act, B.C. Stat. 1906,
where the railway company was empowered by ch. 55 of the B.C. Stat.
of 1896, to construct and operate a tramway in that and other muni-
cipalities subject to the consent of the municipal council being first
obtained and to the latter’s designation of the streets upon which
the tramway should be built, although the permission of the municipal
council was further specified by statute to be upon such conditions
as to plan of construction and for such period as might be agreed

i Ny oy
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upon between the company and the council; the purpose of the proviso
requiring the consent of the municipality is restrictive and not dona-
tive in character, and its function is to circumscribe, or impose con-
ditions upon the exercise of the rights already conferred by the legis-
lature,

[Re Point Grey Electric Tramway By-law, 16 B.CJR. 374, reversed, )

2. SraTUTES (§ 11T A—906) —CONSTRUCTION AND EFFECT—LATER STATUTE TO
CONTROL—ACTS OF SAME SESSION—REPUGNANCY.

If there be a repugnancy between two stututes passed at the same
session of the legislature, the later statute will prevail, and where
there is no other mode of distinetion as to date, the chapter of the an-
nual statutes bearing the higher number may be presumed to be later
in date,

[R. v. Justices of Middlesex, 2 B. & Ad. 818, approved.)

ArpeaLs by special leave from two Orders of the Court of
Appeal of British Columbia, dated November 29, 1911, and
December 15, 1911, respectively (Re Point Grey By-law, 16
B.C.R. 374).

A new franchise agreement having been entered into between
the municipality and the railway company pending these pro-
ceedings, but the company desiring a ruling upon the validity
of the judgments below, the appeal was argued er parte, follow-
ing an order dismissing the contestant electors therefrom on
their own application,

Sir Robert Finlay, K.C., for the company appellant.

Lorp ATkIN=ON :—By the first of the orders appealed from,
leave was refused to the British Columbia Electrie R. Co., Ltd.,
styled in the case the appellant company, to be added as parties
in an appeal then pending in the Court of Appeal in which four
electors of the municipality of Point Grey in British Columbia
were appellants, and the corporation of Point Grey were respon-
dents, and to intervene and prosecute the same.

By the second, the Court of Appeal allowed an appeal against
an order of Mr. Justice Morrison, date¢ Febrnary 27, 1911,
and decided that a certain by-law passed on September 10,
1910, by the corporation of Point Grey, styled the Electrie
Tramway By-law, 1910, No. 15, should be quashed as invalid on
the ground that it was either wltra vires or had not received the
assent of the electors of the municipality. [Re Point Grey By-
lew. 16 B.C.R. 374.]

Since special leave to appeal was obtained a new hy-law, to
practically the same effect as the first, has been passed by the
corporation of Point Grey, submitted to a poll of the electors,
and approved of by them, but upon the terms that the right of
the appellant company to prosecute the appeals which they had
obtained special leave to prosecute should not be thereby af-
feeted. Neither the corporation nor any of the clectors appeared
on the hearing of the appeals before their Lordships. The par-
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ticular feature of the by-law which, it was contended, neces-
sitated its submission to the electors for their approval was this,
that it, in effect, granted by eharter to the appellant company
“‘a right, franchise or privilege’’ within the meaning of sec.
64 of the Municipal Clauses Act, 1896, of British Columbia. The
sole question for decision is whether this construction of the
agreement is right.

The facts so far as material to the decision are as follows.
Some distance to the south-east of the city of Vancouver, in
British Columbia, is situate on the Fraser river the city of New
Westminster. To the west of the former city, at the extreme
end of the promontory which forms the southern boundary of
English bay, is situate the municipality of Point Grey.

The appellant company was incorporated by the Consoli-
dated Railway and Light Companies Act of 1894 and given
powers to acquire the franchises, rights, properties, and pri-
vileges of other companies. In exercise of these powers it ac-
quired by purchase the property, rights, powers and privileges
of three companies, namely, the New Westminster and Vancou-
ver Tramway Co., the Vancouver Eleetric Railway and Light
Co., Ltd., and the North Vancouver Electric Co. In the year
1896 an Act (statutes of British Columbia, 1896, c¢h. 55) was
passed to amend this Act of 1894, to change the name of the
appellant company into that of the Consolidated Railway Co.,
to confirm these purchases and to vest in the appellant com-
pany under its new name all the property, rights, privileges,
powers and franchises of the three aforesaid companies. This
statute, in addition, by its 33rd, 39th, 41st, 52nd, 53rd, and
54th sections enacted, as far as is material, as follows:—

Sec. 33. The company is hereby authorized and empowered to construet,
maintain, complete, and operate a single or double track street railway,
tramway or railway, with all necessary switches, side tracks and turn-outs,
and all other requisite appliances in connection therewith, upon and along
such streets within the cities of Vancouver and New Westminster as the
mayor and council of the said cities respectively may direct, and under and
subject to any by-laws of the corporation of the said cities made in that
behalf, and also to construct and maintain a tramway or tramways, rail-
way or railways, between the said cities of Vancouver and New West-
minster, and in the distriets adjacent to the said cities, and over and
upon such lands as the company may acquire, and along such road or
roads between the limits of the said cities as may be specified by any
municipality through which the same may be constructed.

See. 30. The councils of any municipality in the Province of British
Columbia and the pany are hereby respectively authorized, subject to
the provisions of this Act, to make and to enter into any agreement or
covenant relating to the construction of the said railway for the paving,
macadamizing, repairing and grading of the streets or highways, and the
construction, opening of, and repairing of drains or sewers and the laying
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of gas and water pipes in the said streets and highways, the location of the
railway, and the particular str

ts along which the same shall be laid, the
pattern of rails, the time and speed of running the cars, the amount of
fares to be paid by passengers, the time in which the works are to be com-
menced, the manner of proceeding with the same, and the time for comple
tion, and generally for the safety and convenience of passengers, the con
duet of the agents and servants of the company, and the non-obstructing or
impeding of the ordinary traflic,

See, 41, The company shall have full power and anthority to use and oc
cupy any, and such parts of any, stree

s and roads and hghways as may be
required for the purposes of its railway track, the laying of the rails and
the running of its cars: Provided always, that the consent of the couneil
of any municipality, when within such municipality, and of the chief
commissioner of lands and works for the time being of the Provinee of
British Columbia, when the streets, roads, and highways are not within
a municipality, respeetively, shall be first had and obtained, who are
hereby respectively authorized to grant permission to the company to con-
struct its railway as aforesaid within their respective limits across and
along and to use and to oceupy, the said streets or highways, or any part

of them, for that purpose, n sueh conditions as to plan of construetion,

and for such period or periods as may be respectively agre

upon be
tween the company and such couneil or the chief commissioner of lands and
works aforesaid,

See. 52, The company shall have the power to enter into and conclude
any agreement with any other tramway or railway company, or any cor
poration, for leasing or selling to them the property, real or personal,
rights, contracts, privileges, powers and franchises of the company or
any part thereof, or for the working or managing of any of its lines of
f: Pro
vided that such agreement shall be approved of by two-thirds in value of
the shar

railway, or for running powers over the same, or any part ther

holders at any special meeting called for that purpose.
Sec, 53. The company shall have power to enter into contracts with any
person or persons, corporation or corporations, and with any munie

ality
in the said province, for building and equipping street railways and for
lighting the streets of any municipality and supplying it or them with
power and heat, and any sueh contract shall be valid and binding for the
term of years thereby agreed upon on the company and any such person or
persons, or any municipality, corporation or corporations, so contracted
with.

The powers conferred by these enactments on the appellant
company are very wide.

The 33rd and 41st sections are somewhat obscurely worded.
They purport to deal with five different classes of railway lines.
It was not suggested by Sir Robert Finlay, who appeared for
the company, that it was intended by the framers of this Act
that municipalities in districts adjacent to either of these cities
should not have power to specify the roads, streets and high-
ways, within their limits, upon which railways should be laid,
and it would appear to their Lordships that the construction of
these ambiguous sections which would confer this power upon
them, should, if possible, be preferred. They think it is pos-
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sible, and that the sections can, without doing any violence to
their language, be so interpreted. The learned Chief Justice,
apparently, held that the statute only authorized the company to
construet lines of railway in those distriets adjacent to one or
other of the two cities which lay between those cities. His
words as reported are:—

The same section (i.e., section 33) also confers upon the respondents
power to construct and operate tramways in the districts adjacent to the
said cities, but does not expressly confer any rights to construct its lines
over the streets and highways of such adjacent districts other than such
as lie between the limits of the said two ecities, The rights given over
streets or highways by the said section are confined to the said cities and
to streets lying between them,

Their Lordships eannot adopt this view, as they understand
it. They think, as has already been indicated, that where the
lines of railway are constructed in districts adjacent to either of
the cities, though not lying between them, and are laid along or
across the roads, streets or highways, situate within the limits
of a municipality, the governing body of that municipality have
vested in them all the powers conferred by these seetions, in
that behalf, upon municipal authorities,

The governing body concerned in the present ease is the cor-
poration of Point Grey, and the lines of railway with which the
¢ is conversant are admittedly laid along streets and high-
ways within that municipality.

In their Lordships’ view the effeet of sec. 33 is to confer
upon, and vest in the appellant company every power, pri-
vilege, franchise, and right necessary to enable them to con-
struet their lines of railway along any of the streets, roads and
highways within the limits of the municipality of Point Grey.
They think that the sec. 41 enables the company to use and
oceupy wholly or partly such of these streets, roads and high-
ways as may be necessary for the purposes of their railway,
and that both sections combined vest in the company all the
power necessary to enable them to operate these railways when
constructed.

These very wide powers, privileges and franchises are, how-
ever, limited and restricted in their use and exercise in three
different directions. First, by the provision requiring the con-
sent of the corporation to be given to the exercise of the com-
pany’s powers; secondly, by the provision giving to the cor-
poration the right to specify the streets and highways along
which the rails shall be laid; and thirdly, by the provision that
the corporation may dictate the manner in which and the terms
upon which the railway shall be constructed and operated. These
powers of the corporation are, however, of a restrietive, not
of a donative character. They do not enable the corporation

oA
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to give, grant or confer any right, power, or privilege whatso-
ever upon the company. Their only function is to cireum-
seribe or impose conditions upon, the exercise by the company
of the rights, powers and privileges already conferred upon it
by the legislature.

It was not, as their Lordships understand, contended that
a by-law merely expressing the consent of the corporation to the
construction by the company of a railway or tramway over
the particular streets or highways in Point Grey selected by
the corporation itself, and nothing more would, under the provi-
sions of sec. 64 of the Municipal Clauses Act, 1896, require the
approval of the electors. That seetion runs thus:

Notwithstanding any law to the contrary a municipal council shall
not have the power to grant to any person or corporation any particular

privil or immunity or

smption from the ordinary jurisdiction of the
corporation, or to grant any charter bestowing a right, franchise, or
privilege, or give any bonus or exemption from any tax, rate or rent, or

remit any tax or rate levied or rent charg

able unless the same is embodied

in a by-law which, before the final passage thereof, has been submitted

to the electors of the municipality who are entitled to vote upon a by
law to contract a debt, and which has received the assent of not less than

three-fifths in number of the ele s who shall v

such

Any such by-law which does not receive the

said shall not be valid.

It was, however, decided by the Court of Appeal that the
corporation had, hy the 31st elause of an agrecment in writing,
entered into between them and the company on September 10,
1910, touching the construetion by the company of their tram
way or railway upon certain specified streets in the municipality
of Point Grey, done or attempted to do an aet prohibited by
this section, namely, had granted
company ‘‘a right, franchise or privilege'’ within the meaning
of the seetion. The by-law, held to be invalid, authorized the
reeve and clerk of the corporation to affix the corporate seal to
this agreement, This was duly done. If the corporation have,
by this instrument, bestowed “‘a right, privilege or franchise’’
on the company within the meaning of this section, the so
called by-law, which is in reality merely a resolution passed
by the corporation, is admittedly invalid since it never was
submitted to the electors as required.

charter bestowing upon the

This agreement is a very lengthy doenment, It commences
by reciting, that, under the 33rd and 41st sections of the Con-
solidated Railway Companies Aect, 1896, the company are auth-
orized and empowered to eonstruet and maintain a tramway
along such roads in the distriets adjacent to the eities of Van-
couver and New Westminster as may be specified by the couneil
of the municipality in which these roads and highways are
situate on the terms to be fixed by that body. It proceeds to

IMP.

P.C,
1013

Brrrisn

Corumpia

ELEcT

R. Co.
v,

STEWART.

Lord Atkinson,




14

IMP,

P.C.
1913

Brrvisn
CoLummpia
Ex

R. Co.
r.
STEWART,

Lord Atkinson.

DomiNion Law Rerorrs, |14 D.LR.

recite that full power and authority is given to the company to
use and oceupy any parts of the streets, roads, and highways in
the municipality as may be required for the purpose of its rail-
track, the laying of its rails, and the running of its cars,
provided the consent of the council (i.e., the corporation) be
first had and obtained, and that the latter body had full power
to give such consent upon such conditions as to plan of con-
struction and for such period or periods as might be agreed be-
tween them. It further recites that the corporation had re-
quested the ecompany to construet and operate an eleetrie street
car system within the distriet of Point Grey, which the com-
pany have expressed their willingness to do on the terms and
conditions thercinafter stated, and then proceeds to provide that
the couneil, in exereise of the powers conferred upon it by the
statute of 1896, consents to the company’s construeting, and
for a period of 40 years from the date of the execution and de-
livery of the indenture, operating an eleetrie street railway or
tramway of the kind therein deseribed on the terms therein men-
tioned, the intention being that they should confer upon the com-
pany the consent of the corporation to use the said streets and
no other interest therein, These terms are on the whole in their
effeet very onerous on the company.

The portion of art. 31 of the agreement which is relevant
runs thus:

<

31, In the event of the corporation or any other person or persons or
body or bodies corporate proposing or being desirous of constructing a
street railway or street railways on any of the streets within Point Grey
other than those upon which the company shall have constructed a street
1ailway or have a street railway in course of construetion in accordance
with the provisions herein contained, the company shall be requested in
writing to build such desired or proposed railway and operate the same
upon the terms and conditions in this agreement contained, and the com-
pany shall within sixty (60) days thereafter notify the corporation whether
it is willing to build and operate such street railway, and in the event of
the company refusing or neglecting within sixty (60) days from such
request to signify its willingness to build and operate on any of said
streets, or in the event of the company neglecting or refusing to commence
the building of such railway on any of the said streets within six months
after expiration of the said sixty (60) days, or to complete e within
twelve (12) months from the date when it signified its willingness to
build and operate such railway, the corporation shall then have the right
to construct and operate the entire line specified on any such street as
shall not have been constructed.

This artiele does not, in the opinion of their Lordships, con-
fer upon the company any authority or power to make any
tramway or railway in any street. The company already pos-
sessed all necessary power and authority for that purpose. It
got them from another source. The corporation eould, if so
disposed, have uno flatu by one deed consented to the exercise by

ﬁ
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the company of their powers over every street then existing in
the municipality or thereafter to be constructed there, or they
could have given that wide consent from time to time by sucees-
sive documents. What they have done by this agreement is to
give their consent to the exercise by the company of their powers
over some streets, with a covenant that in eertain events, and
under certain circumstances, they will consent to the company
exercising their powers over other and additional streets, thus
giving them a kind of preference over competitors, should an ex-
pansion of the railway system be determined upon. This may
or may not he a prudent bargain for the corporation to make.
It may enable the company to earn great gains and profits by
the exercise of its statutory power and privileges, but neither
the Court of Appeal nor their Lordships have any coneern with
such matters. The sole question for their decision is the validity
of the hy-law in point of law. By the 39th article of the agree-
ment it is expressly provided that it shall not be taken or con-

strued so as to confer ““any exclusive right or powers on or to
the said company.”’

The 42nd artiele of the agreement, providing that the agree-
ment itself was to enure for the benefit of, and be binding on the
assignees of the company, was absolutely necess:

ry as the 52nd
section of the Railway Companies Aet of 1896 expressly con-
fers upon the company the power to lease or sell their under-
taking and all their contracts, privileges, franchises, and powers
to any railway or tramway, company or corporation. That
power, like the others, was conferred by the legislature. The
Railway Companies Act of 1896, and the Municipal Clauses
Act of 1896 were passed in the same session of the British Col-
umbian Legislature, but the latter was ch. 37 of the statutes of
that year and the former ch. 55 and presumably later in date
If there is a repugnaney between them the later statute must
prevail: Rex v. Justices of Middlesex, 2 B. & Ad. 818. The
Municipal Clauses Act of 1896 was re-enacted in 1906, but this
does not affect a repeal of the Railway Aect not repealed by the
statute which has been re-enacted.

Their Lordships, are, therefore, with all respect to the
learned Judges of the Court of Appeal, unable to concur with
them. They think that the agreement and by-law of September
10, 1910, did not amount to a charter bestowing a ‘‘right, fran-
chise, or privilege’’ on the company within the meaning of
section 64 of the Municipal Clauses Act of 1896, that the by-law
impeached was therefore valid, the judgments and decisions ap-
pealed against erroneous, and should be reversed but without
costs, and they will humbly advise His Majesty accordingly.
There will be no costs of these appeals.

Appeals allowed.
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JACKSON v. CITY OF NORTH VANCOUVER.
British Columbia Supreme Court, Murphy, J. June 27, 1913,

1. Laxp mitees (Torrexs systesm) (§ 111—30) —Traxsrers—LANps—UN-
REGISTERED AGREEMENT OF PURCHASE—SEC, 104, B.C. Laxn Re-
GISTRY ACT CONSTRUED,

See, 104 of the Land Registry Aect, RS.B.C. 1911, ¢h. 127, pro-
viding that no instrument purporting to transfer land “shall pass
any estate or interest either at law or in equity in such land until
the same shall be registered” under the Act, is construed strictly as
a registration section and will not bar a purchaser of land under an
unregistered agreement of purchase from elaiming compensation un-
der see. 394 of the Municipal Aect, RS.B.C. 1011, ch. 170, from a
municipality expropriating such land.

[Goddard v, Slingerland, 16 B.C.R. 329; Entwisle v. Lenz, 14 B.C.R,
51, referred to.]

ArrricaTioN under see. 8 of the Arbitration Aet, RS.B.C.
1911, ¢h. 11, for the appointment of an arbitrator to assess com-
pensation in municipal expropriation proccedings, involving
the right of a purchaser of land under an unregistered agree-
ment of purchase and the interpretation of see. 104 of the B.C.
Land Registry Act.

W. Martin Griffin, for claimant Jackson.

W. B. A. Ritchie, K.C., for City of North Vancouver.

Mugeny, J.:—In my opinion I ought to appoint an arbi-
trator herein and eounsel may speak further to the matter and
suggest names, This is an attempt on the part of (he corpora-
tion to defeat a just claim by invoking the provisions of see.
104 of the Land Registry Aet. The contention that they may
be subjected to a elaim by the registered owner is idle, for
any such claim would be immediately met by the reply that
prior to any damage done he had sold the land and has re-
ceived his price in full.

The case is not one hetween two parties setting up confliet-
ing claims to lands or to appurtenances to lands such as was
Goddard v. Slingerland, 16 B.C.R. 329, The ecorporation
has admittedly no elaim to this land and admittedly is under
a statutory compulsion to pay unless it ean defeat same by
said seetion, It appears to me that the legislature in passing
the section in question meant its provisions to apply only to
such disputes; in other words that it is a registration scetion
and not it must he, if the eorporation’s contention herein is
to be sustained, a confiscatory section. I think this view is in
a measure supported by the case of Entwisle v. Lenz, 14 B.C.R.
51. There, as stated by the Chief Justice, the solution depends
upon a section of the Judgments Aet, although a similar con-
tention to the one here raised was set up. Here it depends on
sec. 394 of the Municipal Act. That seetion does not speak of
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registered owners or occupiers or persons interested in real
property any more than did the seetion of the Judgments Aet
considered in the case cited. It seems to me the clear intention of
the legislature was that compensation should be made irrespee-
tive of registration. Further, to quote the language of the
Chief Justice, mutatis mutandis, as soon as the municipality
became apprised of the true state of faets it became against
equity and good conseience for them to insist on damaging Mr
Jackson’s property without making compensation as compelled
by law. They were fully aware of his interest in this property
before they started to work, for they not only assessed it in his
name and eolleeted taxes from him, but inserted his name in
the list of interested persons to whom they were hound by law
to give notice of this very work. On this feature the reeent ease
of Loke Yew v, Port Swettenham Rubber Co., 82 LJ.P.C. 89,
108 L.T.R. 466, may be usefully considered

Order madi

GOULD v, FERGUSON,

Ontario Sup ( ' Lppellate Division Wulock, €J.Ee., Clute
Ridde!l and Sutherland, JJ. June 23, 1913
L. Sorictrors (§ 11 C 1—80) —SOLICITOR AND CLIENT—COMPENSATION OF
BILL OF COSTS—SUFFICIENCY 0F—LUMP STATEMENT

A bill of a solicitor's costs which, although itemized in respect to

not state the amounts for each

the services performed, ¢
i but instead elaims lump sum, does not g
f the Solicitors Act, R.S.0. 1897, « 174, 2 Geo, V, ¢h, 28 (RSO
1914, ch. 159),

[Wilkinson v, Smart, 33 L'T.R. 573, and Blake v. Hummell, 51 1.1 R.

ply with see.

130, followed ; see also Gundy v. Johnston, 12 D.LLR. T1: Re Johnston
3 OL.R. 1, distinguished.]
2. SoL1c1rors (§ 110 1—30) —SoLICITOR AND CLIENT—COMPENSATION OF

BILL 0F COSTS—TAXATION—CH ARGES FOR CONVEYANCING—ABSENCE
OF TARIFF FOR—EFrFEcT,

I'he fact that there i< no tarifl of char

provided therefor presents
no obstacle to the taxation of a solicitor's bill of costs the prineipal

items of which are for convevancing

[O'Connor v, Gemmill, 26 AR, referred to,)

3. Sovicirors (§11 CT1—30) —SoLICITOR  AND CLIENT—RILL oF COSTS

ACTION ON—=JUDGMENT ONLY FOR CHARGES PROFERLY ITEMIZED

A ju
on a hill of costs for such of the char
which, therefore, are subject to taxation; but if he takes such judg
ment to the exclusion of other charges which have not been
itemized he cannot afterwards deliver and tax a further bill in res
of the latter,

[Re Davy (1865), 1 C.L.J. NS 2138, followed; see also Gundy v,
Johnston, 12 D.L.R. 71, 28 O.L.R. 121.]

ent may be rendered in favour of a solicitor in an action
18 are properly itemized and

Arrean by the defendant from the judgment of the Distriet
Court of the District of Nipissing in favour of the plaintiff, a
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solicitor, in an aetion to recover the amount of a hill of costs de-
livered by the plaintiff to the defendant in respect of professional
services rendered by the plaintiff.

The District Court Judge held that a proper bill had heen
delivered more than one month before the commencement of
the action, and directed a taxation.

The appeal was allowed in part, with leave to the plaintiff to
take judgment for a portion of his claim,

R. McKay, K.C., for the defendant:—The one question for
decision is, whether the document delivered by the plaintiff to
the defendant was a bill of costs within the meaning of see. 34
of the Solicitors Act. While the items of the dishursements are
properly stated, the other costs are merely itemised, and the
charges in respeet of each item are not specified, but merely a
lump sum covering the whole, and the Aet has, therefore, not heen
complied with. Reference was made to Wilkinson v. Smart (1875),
33 L.T.R. 573, at pp. 574, 575, per Lord Coleridge, C.J., and
Philby v, Hazle (1860), 8 C.B.N.S. 647, there eited; Blake v,
Hummell (1884), 51 L.T.R. 430; Re Mowat (1896), 17 P.R. 180,
183: Re Pinkerton and Cooke (1899), 18 P.R. 331; e McBrady
and 0'Connor (1899), 19 P.R. 37; O'Connor v. Gemmill (1809),
26 AR. 27: In re Pomeroy and Tanner, [1897] 1 Ch, 284; Re
Solicitor (1910), 21 O.L.R. 255, affirmed 22 O.L.R. 30 Re
R. L. Johnston (1901), 3 O.L.R. 1, will be relied on hy the other
side, but is a special case depending upon special circumstances,
and is distinguishable.

A, G. Browning, for the plaintiff, argued that the Johnston
case covered the point at issue, and, though not binding upon
this Court, should be followed, There is no object to be gained
by placing a separate sum against each item, and there has been
a boni fide compliance with the Aet, which is sufficient under
sec. 34, The defendant cannot say that he has been taken by
surprise.

McKay, in reply, referred to Re Solicitors (1907), 10 O.W.R.
951, per Anglin, J., at p. 952; Re Shilson Coode & Co. (1904),
90 L.T.R. 641.

June 23. The judgment of the Court was delivered by CLuTe,
J.:—The action is brought for services rendered by the plain-
tiff, as solicitor, to the defendant. The retainer is not disputed,
nor is it disputed that an itemised statement of the work done
and disbursements incurred was rendered more than one month
prior to the commencement of the action.

The defence is, that, although an itemised bill in respect of
the services was rendered, the amount for each service is not
stated, but a lump sum charged.

Upon the trial the Court declared that a proper bill had been

s B e e
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delivered, and referred the taxation thereof to the clerk of the
Court, reserving further directions and costs.

The Solicitors Aet, R.S.0. 1897, ¢h, 174, sec. 34 (now 2 Geo.
V. ch. 28, sec. 34), provides that no action shall be brought for
the recovery of “‘fees, charges or disbursements’’ for business
done hy a solicitor, until one month after the delivery of the
bill.

No doubt, full justice ean be done under the judgment; but
the question still remains whether the Act has been complied
with.

The weight of authority, English and Canadian, is against
the sufficiency of the bill as rendered.

The fact that no tariff is provided for conveyancing, which
forms the principal items of this bill, presents no obstacle to
taxation: O'Counor v. Gemmill, 26 A.R. 27, at pp. 39, 40; and
Re Salicitors, 10 O.W.R. 951

In Wilkinson v. Smart, 33 L.T.R. 573, a firm of solicitors
had delivere
six items; £25 was put down opposite one item, and there stated
to be the agreed amount of costs; no sum was opposite the other
items. It was held that the ease was not hrought within the Aet

1 a bill in which the business done was specified in

of 1870, legalising, under certain circumstances, agreements be-
tween solicitor and client for payment of a fixed sum, and that
the case must be decided under the earlier Act, 6 & 7 Viet. ch.
73, see. 37. Lord Coleridge, C.J., after referring to the seetion
corresponding with our Aet, which provides that no attorney or
solicitor shall commence or maintain an action or suit for the
recovery of any fees, charges, or dishursements, ete., said:
““There are six separate items in the bill, and the amount is not
put opposite each individual item, but they are all summed up
in a total of £25. Mr. Macleod did not contend that the first
four items and the last were to be looked upon as blank items,
for which no charge was made, hut he contended that the total
of £25 must be taken to he made up of all the six items. I am
of opinion that this is not a bill of fees, charges, and dishurse-
ments within the meaning of the Aet. I should think that, as
the Act distinguishes fees, charges, and disbursements, the bill
should also distinguish them, and I should have come to this
conclusion independently of authority, but the case of Philby v.
Hazle, 8 C.B.N.S. 647, which was cited by Mr, Lockwood in
moving for the rule, is clearly in point.”” Grove and Archibald,
JJ., were of the same opinion. Archibald, J., said: ““If there
had been no authority, I should still have thought that the
object of sec. 37 of the Act of 1843 and the following sections,
was to secure a mode by which the items of which the total sum
was made up, should be clearly and distinetly shewn, so as to
give the client an opportunity of exercising his judgment as to
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whether the bill was reasonable or not, and to give the Master an
opportunity of taxing it. But the matter is put heyond doubt by
the case of Philby v. Hazle, and on the principle of that case I
am clearly of opinion that this bill is not a bill of fees, charges,
and disbursements within the meaning of sec. 37." Rule
absolute.

This case was followed in Blake v. Hummell, 51 L.T.R. 430.
It was also held in Blake v. Hummell that where a substantial
part of a bill of costs is improperly set out and deseribed, and
a substantial part is properly set out and described, the whole
bill is not bad, but the solicitor can recover upon those items
that are properly deseribed.

The plaintiff relied upon Re R. L. Johnston, 3 O.L.R. 1, but
that case is quite distinguishable. There a solicitor was engaged
to collect claims aggregating $82,000 from eleven different insur-
ance companies, After long negotiations, $70,000 was collected
without suit. The client obtained an er parte order referring
the bill to taxation, and the Taxing Officer allowed $3,200 in
respect of the lump sum charged, having first, with the acquies-
cence of the parties, conferred with various referees, officers, and
members of the profession as to charges usually made in such
matters, and then determined the amount to be allowed in the
light of his own general knowledge and experience: and it was
I 1] that the ruling of the Taxing Officer should be affirmed, and
that, after himself issuing the order for taxation, the client
could not claim to have the solicitor’s remuneration assessed in
an action. In re Attorneys (1876), 26 C.P. 495, was followed.

See Re Mowat, 17 P.R. 180; Re Pinkerton and Coole, 18 P.R.
331; O'Connor v. Gemmill, 26 A.R. 27.

The items for dishursements were properly given, amounting
to $49.12, and T was under the impression that the plaintiff
might have judgment for this amount with leave to deliver and
tax a further bill; but my brother Riddell has drawn my atten-
tion to In re Davy (1865), 1 C.LJ. NS, 213, and cases cited.
The effect of giving judgment for the plaintiff for part of the
bill would be to give judgment for the defendant for the re-
mainder, so that no further bill could be rendered. If the plain-
tiff elects, he may have judgment for $£49,12, subject to taxation,
with costs here and below on the County Court scale without
set-off, which would be in full of his bill.

Otherwise, the appeal must be allowed with costs of appeal;
no costs below.

Order accordingly.
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PORTAGE FRUIT CO, Ltd. v. PORTAGE LA PRAIRIE,
Vanitoba King's Bench, Galt, J, October 8, 1913,

1. Muxicean corrorations (§11G 3
SURFACE WATERS—Liapiriry—N

237 ) —DRAINS —OBRSTRUCTIONS
ITICE AND OPPORTUNITY

Where neglige for want of adequate municipal provision to
carry off draina w overflow highway waters, is cha 1 st oa
municipality under the Municipal Act, R.S.M y
added by Man, Stat,, 1904, ch, 3 ible notice of danger
of damage must be brought home to the municipality, and it must

. altia,

see, 1), 1

be given a reasonable opportunity to avert the danger and prevent
the damage,
[Rice v. Whithy, 25 AR. (Ont.) 191, applied.]
2. Muxiciean corroRATIONS (§ 11 G 3—241) —DRAINAGE—AS TO SURFACE
WATER—C ONTRIBUTORY NEGLIGENCE,
Where negligence for want
earry off drainage or overflow

wdequate municipal provision to
s from the highway is charged

s landowner, evidence of such
rty from the overflow, where,
m would

of reason

against a municipality, by a econtig
owner's omission to protect his own pr

owing (o the level surface of the locality sueh pre

relevant to shew wan
able precaution by the owner himself

have been simple and inexpensive

Actiox against a municipality in damages for want of ade-
quate provision against drainage overflow under the Manitoba
Municipal Aet

W. . Cooper, K.C., and A, Meighen, for plaintifis

A. B. Hudson, and A. €. Williams, for defendants.

Gavr, J.:—The plaintifis in this action elaim damages by
reason of the defendants’ negligenee in permitting large quan
tities of water to accumulate upon Saskatchewan avenue and
Main street in the city of Portage la Prairie and for negli
gently condueting said water to the property of the plaintiffs

The plaintiffs are merchants having their place of business
on the west side of Main street between Vietoria and Alice
avenues, The nage in question is said to have arisen during
the evening of Saturday, March 29. It appears from the evid-
ence that the defendants’ system of drainage along the dis-
trict in question consists of a drain on Saskatchewan avenne
(running from the west to the east) thenee to a tile drain on
Main street running north along the westerly side of Main
street past the plaintifis’ premises, thenee crossing over to the
easterly side of Main street and continuing north underneath
the tracks of two or more railways to Pacific avenue, and
there having an outlet into an open drain running to the east.
After the evidence had been completed, I had an opportunity of
going over the ground with the solicitors for both parties and
taking a view thereof. The drain above-mentioned is con-
structed two feet below the surface of the ground and has a fall
of about 18 inches between Saskatchewan avenue and the plain-
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tiffs’ property. The whole surface of the ground in the district
in question is very flat and the evidence shews that in the spring
of the year melting snow and ice is bound to form pools of
water all over the eity. The basement of the plaintiffs’ pre-
mises is construeted to a depth of four feet below the surface
of the ground. The entrance to it is from a hatechway at the
hack. The sides of this hatehway looked to me to be almost
even with the general level of the ground surrounding it, but
ght banking up of earth to a

at the present time there is a s
depth of perhaps two inches, brought there by the plaintifi's on
the night of the flooding. There are several openings to the
drain down Main street to admit the carrying off’ of surface
water, including water brought from Saskatchewan avenue
aforesaid.

The evidence shews that there was an unusually heavy snow-
fall in Portage la Prairie during the winter of 1912-13, that a
large hank of snow aceumulated along Alice avenue to the north
of the plaintifi’s property extending, perhaps, one hundred
yards along the street and most of the way across. It was said
that this accumulation of snow was largely due to the pre-
sence of a number of engines or trucks placed along the street
by the Hart Parr Co. in the fall of 1912, 1 do not think that
anything turns upon this, because if the trucks had not stopped
the snow where they did, the same snow must have accumulated
against the obstructions belonging to the plaintiffs and their
neighbour, Purser, to the west of them.

In the month of January, one of the city water mains burst
on Saskatchewan avenue with the result that a large quantity
of water esecaped over the surface and was speedily frozen. The
plaintiffs contend that the city anthorities should have removed
this ice before spring-time, and that when the spring thaw set
in, a day or two before the trouble in question, the melting of
this ice added unneecessarily to the melting of the ordinary snow
and ice on the street, and imposed an additional obligation on
the defendants. [ cannot follow this argument at all. The
bursting of the main was purely accidental and was repaired
as promptly as possible and no inconvenience or danger seems
to have oceurred to anybody during the winter,

The weather appears to have become warm on the Thursday
before the damage in question. One Hancock had been ap-
pointed street inspector for the municipality, and he was en-
gaged with 19 men on and about the date of the damage in
opening up surface drains and otherwise endeavouring to meet
the results of the thaw then setting in. By Saturday afternoon
a large amount of water had aceumulated throughout the city
on the various streets and vacant lots. An additional opening

had been made on Saskatchewan avenue near Main street to
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permit the eseape of the water accumulating there, with the re
sult that some 5 or 6 inches in depth of the water was carried
off into the drain; but some stoppage occurred and the water
had ceased to flow. It would appear that some other stoppage
had occurred between the plaintiffs’ premises and Pacifie
avenue, beeause between five and six p.m. on Saturday, water
was being forced up from the drain opening near the corner of
Victoria and Main street and had already risen high enongh
to reach the sidewalk. This would not require any depth of
water, for all the inequalities of ground in the neighhourhood
are a mere matter of a few inches, On the other side of Main
street there was an open drain along a portion of the road, but
the evidence shews that it was full of water. At about three
o'clock on Saturday afternoon the plaintiffs’ manager ' MeKay)
left the building for the day. At that time he says that there
was considerabl: snow on the plaintiffs’ premises and puddles,
but no flow of water; that he noticed water standing in [ront
of the Empire hotel, which is on the southwest corncr ol Main
street and Vietoria avenr but did not see any dangor and
did not think of any tre: e, Edward Purser, a C.P.R. bag-
g
the plaintiff's’ premises.

man, resides in a house on Victoria street, at the back of

Ie says that he went home to supper
at five o’cleck on the Saturday and saw water coming through
a pipe under the sidewalk at the corner of Main street and
Vietoria avenue. The natural flow of water from this point
was shewn to be in a north-westerly direction across Vietoria
avenue onto the plaintiff's” property and onwards past Purser’s
property. Purser says that about six p.m, he saw Ianecock,
the inspector, and notified him that he had better go over and
look after this water or he and the Fruit Company would be
drowned out, and Hancock said in reply that he was not any
worse off than other people

The plaintifi's strongly rely upon this econversation between
Purser and Hancock to fix the defendants with notice and lia
bility for what happened afterwards. Hancoek himself
that he does not recolleet any such conversation, but that in-
quiries and complaints about water were being made by num
berless eitizens about that time. Another witness said that he
thought about one householder out of every three was complain
ing throughout the eity.

At about eight p.m., MeKay says he was telephoned for
and he went back to the plaintiffs’ building and found between
four and six inches of water pouring in all around into (he
hatchway and more than a foot of water in the basement. Ile
then got the assistance of Graham, the plaintiffs’ shipper, and
they seraped up enough earth around the hatchway to keep
the water from coming in,

says
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MAN. I should myself think that in a locality so flat as the loeality |
KB in question it would only have been a reasonable precaution for f
1913 the plaintifis to have anticipated an aceumulation of water !
s whether |I|11:if|},r the spring thaws or during a summer thunder 4
Frorr Co,  Storm, and if they had protected the hatchway even to the ex- J
" tent of a few inches it would have been a complete protection.
! I";::fl\\ll‘;‘,,lh‘ Next morning the water was pumped out of the basement
o and on Monday following, Hancock and his men cut an opening ‘5

‘; Galt, 1. through the snow bank on Alice avenue and also dug or picked
§ a diteh along the west side of Main street to the north with the
{ result that all the aceumulated water was got rid of.
| The plaintiffs largely based their claim upon the Municipal
'! Aet, as amended in 1904, see. 516A, which contains, amongst
4 other things, the following provision :—

1 Nor shall the council of any municipality dam up, obstruct or |
N leave uncompleted for any unreasonable length of time, or sanction or ),
t permit the damming up, construetion, or leaving uncompleted for an |

i unreasonable length of time, any road, diteh, drain or other work in or
v upon any road, highway, street or lane or elsewhere in the municipality, i
i without making full and adequate provision for conveying ofl the water,
! and preventing the lodgment of sueh water on such road, highway, street,

! lane or other place, or the overflow thereof on contiguous lands, and for
the free and uninterrupted nse of such road, highway, street or line,

The obstruction which made itself apparent in the drain

!! shortly after water had been allowed to flow in it. was not
in any way explained, and it is said to have disappeared in the

I course of a few days. Plaintiffs’ counsel suggested that pro- !
hably snow and ice had drifted into the opening near the corner §
of Saskatechewan avenue and Main street and had blocked up

Ei the opening there; hut no satisfactory explanation was given

by anybody. It would look as though the drain had bheen
| stopped by ice, for in a few days the trouble was over.
}: I do not think it ean be said that the council of Portage la
it Prairie did anything amiss or left the drain obstructed lor any
itl! unreasonable length of time. 1 am unable to find any action-
i\t able negligence established against the defendants. Nobody
i appears to have suspeeted any likelihood of trouble hefore five
i or six o'clock on the Saturday afternoon and then everybody
seemed to wake up to the situation. Water is a common enemy,
and so far as I can see the snow bank might have been cut
through, and the pipe under the sidewalk plugged just as v oll
by Purser or the plaintiffs as by Haneock and his men.

But the erux of the situation lies in the fact that the dam-
age was all occasioned before the trouble was or could be dealt
with by the defendants. A large number of people were elam-
ouring for assistance at six o’clock, when, in the ordinary course
of work, Hancock and his men would go to supper.
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Deflecting the water from one property owner would be al
most certain to flood the property of some other owner

Where negligenee is charged against a municipality some
reasonable notice of the trouble in question wust he brought
home to the municipality and they must be wiven an oppor
tunity of setting the matter right. In the present instance, if
the plaintifi's themselves had notified the city elerk at six o’cloek
on the Saturday evening, and if the counecil had specially met
at eight o’clock to consider the matter, still it would have heen
too late as the damage had already oceurred.

The law applicable to this branch of the case is elearly laid
down in Rice v. Whitby, 25 A.R. 191, and eases cited therein

For the above reasons I think that this action must be dis
missed.  The defendants are entitled to their costs.

Action dismissed

CULSHAW v. CROW'S NEST PASS COAL Co.
British Columbia Supreme Court, Trial before Murphy, J. July, 1913,
1. MASTER AND SERVANT (§ 11 A 4—00) —LIARILITY OF MASTER TO SER

VANT—SAFETY AS T0 PLACE—ACCIDENT DUE TO SNOWSLIDE

The fact that a snowslide that struck a building in which an em
ploy

vee of a mining e mpany was working in the mountains was the re
sult of abnormal conditions, will not relieve an employer from lia
bility under the Workm Compensation Aet, RSB.C, 1911, ch
244, for his injury or death where the company would have been
answerable had the slide
the governing factor is the
cident in either case,

occeasionsd Ly normal  conditions;
inl exposure which would be an in

[Warner v. Couchman, 28 Times LR. 58, 81 LJ.K.B. 45, distin
guished.)

Arpeean by an applicant for compensation under the Work-
men’s Compensation Act from the dismissal of his elaim.

The appeal was allowed and the application remitted to the
arbitrator with a direction to find for the applicant.

A. Macneil, and A, J. Fisher, for applicant.

P, E. Wilson, and S. Herchmer, for respondent.

Mureny, J.:—In this case I have some difficulty in deter-
mining just what are the findings of fact made by the learned
arbitrator. He states first:

Had this snowslide been occasioned by normal causes, there is no doubt
but that I could assume and would assume that the deceased came to his
death by accident arising out of and in the course of his employment.

In other words he would have made an award in applicant’s
favour. Then he concludes his findings thus:—

The question before me and upon which the whole case turns is, was
the shelter in which the man stood, and where he had a perfect right to
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be at the time in the course of his employment, so situated that persons
therein ran a peculiar risk from snowslides? 1 would hold, if

standin
the
shelter ran no special risk from an ordinary snowslide and that the acci-

ter were before me for a final hearing, that persons within the

dent was caused by a snowslide occasioned by abnormal conditions
weather, and I would therefore dismiss the applieation,

Apparently, therefore, the learned arbitrator has directed
himself that as a matter of law, because the snowslide was not
oceasioned by ‘‘normal causes’ but by ‘“‘abnormal conditions
of weather,”” therefore he was bound to dismiss the applica-
tion. 1 think this is an error. The case relied upon, Warner
v, Couchman, [1911] 1 K.B. 351, 80 L.J.K.B. 526, has been be-
fore the House of Lords, Warner v. Couchman, 81 L.J K., 45,
28 Times L.R. 58, and the decision sustained on the express
ground that a finding of fact had been made that the man was
not specially affected by the severity of the weather hy reason
of his employment. Lord Loreburn cites, with approval, Lord
Justice Fleteher Moulton, as follows :—

It is true when we deal with the effect of natural eauses affecting a
considerable area such as severe weather, we are entitled and bound to
consider whether the accident arose out of the employment or was merely a

consequence of the severity of the weather to which persons in the

locality and whether so employed or not were equally liable. If it is
the latter, it does not arise out of the employment, because the man is
not specially affected by the severity of the weather by reason of his em
ployment,

If the learned arbitrator had made a straight finding that
s employment

deceased was not specially affected by reason of
by the abnormal weather oceasioning the snowslide, that would
be, 1 think, a finding of fact with which I could not interfere.
e has found that the eause of the accident was a snowslide and
that had it been oceasioned by normal eauses, the applicant
should succeed, He could only suceced, I take it, beeause he
would be speeially affeeted by reason of his employment, that
is, exposed to extra hazard because he was at the work where
he was. How that position of affairs can be altered by the
snowslide being caused by abnormal conditions of weather I
fail to see, sinee the governing factor is the special exposure
which would be as operative in the second instance as in the
first. I would remit the case stated to the learned arbitrator,
with a direction to find for the appellant.

Appeal allowed.,
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MATHERS v, ROYAL BANK OF CANADA.

Outario Supreme Court, Boyd, C, June 20, 1913

1. Brogirs (§1—1 STOCK BROKERS-—AUTHORITY T0 SELL STOCK—R16u1
10 PLEDCE—RESTRICTIVE ENDORSEMENT
Pawer to pledge a certificate of sharas of company stock for the
unt thereof is not nferred on a | th very to
by the regi J of a tilieate r ¥ X res f
i rol ~ w " w ¢ tin
1 s ent 1 ‘e value
' AL 1 n r unto . twenty
fi ha ‘ 1 endor ive notice that the broker
wuthorit nly twe shares for the purpose of
( Cady 18600 15 A.C. 247, followed; N th v,
Rog , distinguished. |
2, Troven (§11 ) —=LIABIITY—0OF PLEDGEY VRONGFUL PLEDGE BY BRO
KER OF STOCK ENTRUSTED TO HIM FOR SAL
tte for | ty ix 1res e \ ¢
Ve )y 1 oker for selling e
¢ 1 lorsemer e
v N EL ! and trans
« and nste sel 1w
ker ert te with a bank for ts full
v b own, and the certificate, on t
bank with the lefendant bank, came into the
1 A I the wo e - [l re 1 “n
f 18 ‘ ement, and the tire forty-six shares sold in satis
! 1 rs i ebt |l the defendant | N S oanswer
for a conversion to the owner of the shares for their full
! v oproved enstom or usage of banks, brokers
or the St justifying the deletion of the words “twenty
five v f such endorsement wais notice that 1 1
ker i vas limited to a sale of the twenty-five shares

Action for the detention or conversion of certain shares of a
company.

Ji wnt wes given for the plaintiff,

W. N. Tilley and H. D. McCormick, for the plaintiff.

George F. Henderson, K.C., for the defendants.

The following cases were cited: France v. Clark (1884)
Ch.D. 257; Colonial Bank v. Cady (1890), 15 App. Cas, :
Smith v. Rogers (1809), 30 O.R. 256; Fry v. Smellie (1912), 81
LJLK.B. 1003; Lloyd v. Grace Smith & Co. (1912), 81 L.J.K.B.
L140, [1912] A.C. T16.

26

June 20, Boyn, C.:—Apart from decisions cited, I said at the
hearing that the plaintifi should suceeed.  After considering the
effect of these, I remain of that opinion.

What is the nature of the transaction which is at the root of
this litigation? This, that the plaintiff, being registered owner
and holder of forty-six shares of preferred stock in the Lake of the
Woods Milling Company, was minded to sell twenty-five shares
at the current rate of 124, and so instructed Sparks & Co., Ottawa
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brokers, who were not of the Stock Exchange. He handed the
certificate for forty-six shares to that firm, and endorsed it in
blank, adding in writing the words “twenty-five,” as being the
number of shares to be dealt with. As it left his hands, the en-
dorsement read thus: “TFor value received hereby sell
assign and transfer unto twenty-five shares of the
capital stock represented by the within certificate and do hereby
irrevocably constitute and appoint . . . attorney to transfer
the said stock on the books of the within named company with
full power of substitution in the premises.”

The brokers on the 31st March, 1911, gave the plaintifi a
receipt for forty shares (a mistake for forty-six), “twenty-five
to be sold.” The plaintifi applied two or three times to the
brokers as to the sale, then went off somewhere, and, on his return,
in May, 1912, withdrew the direction to sell, and asked for a
return of the certificate. Excuses of one kind and another were
made (all at variance with the truth); and the plaintiff did nothing
further, except to receive the quarterly dividends, till he heard of
the brokers’ failure in November, 1912,  He then found out that
the certificate had been deposited as security by the brokers with
the Traders Bank; and, that bank having amalgamated with the
defendants the Royal Bank, the certificate passed into their
hands. This security was realised by the bank’s broker striking
out the words “twenty-five” in the endorsement, and selling the
stock. By another mistake, the sale was of forty shares and not
forty-six, but this matter has been adjusted between the parties,
leaving the main question open.

About contemporaneously with the order from the plaintiff
not to sell, the brokers assigned to the Traders Bank as collateral
security for a prior advance to N. C. Sparks (who was not a
member of the brokers’ firm) the certificate No. 1362 for forty-
six shares obtained by the brokers from the plaintifi. To make
good this advance to N. C. Sparks, the shares of the plaintiff were
sold. This sale and the deletion of the words of restriction
“twenty-five” are sought to be justified by the alleged customs
of brokers and of banks and of the Stock Exchange.

The injustice of the transaction appears manifest. The initial
wrongdoing began with the brokers using the certificate as a
means of securing the private debt of N. C. Sparks to the Traders
Bank. An officer of that bank says that he did not notice the
words “twenty-five” limiting the endorsement when the cer-
tificate was handed to him. His carelessness cannot imperil the
plaintifi’s rights. The manner of endorsement gave plain notice
to all concerned that only twenty-five shares were to be used,
and that for the purpose of selling, not of pledging. The owner
of the certificate endorses in blank prospectively in view of an
intended sale, assignment, and transfer of the twenty-five shares
(part of the whole). The emphatic word is “sale;” the assign-
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ment and transfer are in view of a previous sale; and power to
pledge or to procure a loan is not contemplated by the language
of the endorsement. Nor was it the intention of the original
parties. To my mind, the obvious meaning of the endorsement
as limited expresses that contract of agency. The certificate was
endorsed in blank in order that a sale might be made of twenty=
five shares for the benefit of the plaintiff. No other or greater
power was given to the brokers; and, unless by the introduction
of some transforming effect attributable to usage or custom,
modifying the contract, no other power should be exercisable
by the agent.

In England, the common method of providing for the transfer
of stock is by deposit of the original certificate for the shares, ac-
companied by a transfer in blank, i.c., with a blank left for the
name of the transferee and signed by the stock-holder: Palmer’s
Company Precedents, 10th ed., vol. 3, p. 195. This method
leaves it open either to sell, pledge, or get a loan on the certificate,
so far as the papers go, and aside from the particular instructions
to the broker.

The evidence is, that this was the first occasion on which
the plaintiff did business of this kind, and (hat he knew nothing
and was informed nothing as to the customs of brokers or bankers.
On the other hand, as to the alleged usages relied on in the plead-
ings, the witnesses called even by the defendants did not agree-
and for the good reason that no custom existed as to certificates
with limited endorsement. This particular endorsement was a
novel variation from the usual endorsement in blank: as all the
witnesses said. This being the plain result according to first
principles, I turn briefly to the authorities cited.

Between Smith v. Rogers, 30 O.R. 256, and the case in
hand are two broad distinetions which exelude it as an authority.
First, there was in the Smith case some evidence “not very strong
but uncontradicted™ (p. 260, per the Chief Justice) of a custom
among brokers or a course of dealing which gave a character of
quasi-negotiability to the documents in question; and, second,
the shares-certificates in the Smith case were endorsed in blank
as to the entire amount—and not as to a fraction.

No doubt, this second peculiarity gave rise to the conflict of
opinion as to the effect of an endorseiient affecting twenty-five
shares out of forty-six mentioned on the face of the certificate,
This form of limited or restricted endorsement was treated as
unique by the witnesses, and the result of the evidenee is, that no
custom was proved or could be proved as to such an isolated
transaction.

Gerald Lees, called for the defendants, said: “I think this
endorsement would have put any person on inquiry as to the
twenty-five shares. I would have asked what they meant
I would have believed Sparks.” Mr. Baird, called for the plain-
tiff, said: “With words on face ‘twenty-five,” I would regard that
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as irregular if a loan was being asked . . . Such a certificate
would not pass by delivery. Intention is that twenty-five shares
should be used in some way not defined, and there would be some
instructions behind it.  This certificate is not negotiable with
restricted endorsement.”  Mr. Cambie, also for the plaintiff,
said: “I wouald not make a loan on a certificate endorsed that
way; it is restrictive endorsement, and not complete.”

So far as | have been able to examine the other eases eited,
they are all instances of blank endorsements without any restrie-
tive words; and, having regard to the evidence, as well as to the
reason of the thing apart from the evidenee, I do not regard them
as in point,

The endorsement, critically examined, does not warrant the
transfer of anything but the whole amount of stock represented
by the certificate.  The blank left for the number of shares is
meant to be filled up with the same number as appears on the face
of the certificate, and then the appointment of the attorney is
to transfer “the stock " ——i.e., the whole eapital stock represented
by the certificate—on the books of the company. That is the
reason why the Montreal agent of the bank undertook to strike
out the words “twenty-five” put in by the plaintiff to define
what he was dealing with, This act of hardihood did not change
or diminish the plaintifi’s rights, however it may have facilitated
the effort of the bank to sell the stock.

The experts (Mr. Baird particularly) speak of this certifieate,
as endorsed, not being in proper form.  The technical phrase is
“not in order,” meaning thereby that business men would not
take it without inquiry. In this aspect of the case, the decision
of the Lords in Colonial Bank v. Cady, 15 App. Cas. 267, is appli-
cable in favour of the right of the plaintiff to recover: Lindley's
Law of Companies, 6th ed., vol. 1, p. 666,

I may just refer to what sort of inquiry should have been
called forth by this endorsement. Mr. Lees sayvs that he would
have questioned Sparks.  But, seeing that Sparks had attempted
to use the whole certificate for forty-six shares, instead of the
lesser number of twenty-five shares, confidence in his explanations
would be so lessened that resort to the plaintiff himself was the
only reasonable and safe course. 1 adverted to this at the close
of the case.

I adhere to the reasons then given; and further consideration
and examination have satisfied me that justice is entirely on the
side of the plaintiff; and my judgment is, that the bank shall
account to the plaintiff for the full value of the shares sold by
them. No evidence was given on this head; and, if the parties
cannot agree, it will be referred to the Master. The defendant
should pay the costs of the action and also of the reference (unless
the Master reports otherwise as to the reference).

Judgment for plaintiff.
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MOMSEN v, THE “"AURORA"
(Decision No, 2,)

Excheguer Court of Canada (British Columbia A« thty District Hon
Wr. Justice Martin, Local Judge in Admiralty. September 26, 1913
L Aovigsnry (§11-—8 PRACTICE—SKIZURE OF RES—RE ARRFST OF VESSEL
RELEASED ON BAIL-—=NON-SATISFACTION OF JUBGMENT
A\ warrant may issue for the re arrest of a vessel to answer an
unsatisfied judgment for the elaim or h it w originally
rested,  whe the vessel had been released on bail and eution

veninst the defending owner and suretics had been returned nulla
na

Freedom™ (1871), LR, 3 A, & E. 495, followed,]

Arericarion for an order under rule 39 for a warrant to
issue for the rearrest of the defendant ship, which had been
arrvested and released under a bail bond, and later, judgment
was recovered against her with costs (Momsen v. The ** Aur-

ora,” 13 D.LR. 429), but had not heen paid, though execution

had issued against the owner and sureties, and been returned
nille bona

The application was granted

E. A, Lucas, for the motion :—On the faets proved I sub
mit the plaintiffs are entitled to the order—see sees, 15 and
22 Admiralty Court Aet, 1861; Williams & Bruce, Ad. Prae.,
drd ed., 480, The ship is still within the jurisdietion available
to all process of the Court,

No one contra.

Mawmin, LA There does not seem to be any valid rea
son why the order should not be granted. In The *“Freedom™
(1871), L.R. 3 A. & E. 495, the ship was re-arrested to answer
the costs, though the damages had been paid to the fuli ex
tent of the bail bond. Here nothing has been paid on either
head, so | see no obstacle in the way. She ean, at least, he
arrested for costs and there is nothing in The *“ Freedom®
case to shew that she should not be arrested to answer the judg-

ment in the present cirenmstanees; the reasoning, indeed, in
that decision is all in favour of such a eourse, though, hecause
no one has appeared to present an argument in support of a
contrary view, I shall be prepared to listen to one should ocea-
sion arise,

Order accordingly.
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ALTA. Re CLEARWATER ELECTION.
s.C. (Decision No. 8.)
1013 Alberta Supreme Court, Harvey, C.l.. Scott, Beck, and Stuart, JJ.

October 11, 1913.

1. Erecrions (§ 1V—01a) —CoNTESTS —JURISDICTION—CLERK'S DUTY UN-
DER ACT—SCRUTINY,

The official obligation of the clerk of the Exeeutive Council as
specifically preseribed by sec. 239 of the Alberta Election Act, Statutes
of 1009, ch. 3, not to permit the inspection of any ballot paper in his
custody except under an order of a judge of the Supreme Court, con-
strains such elerk to disregard any order in contravention thereof
which may be issued by a Distriet Court judge in an election recount
proceeding, requiring such clerk to produce such papers for inspection,
and there can be no contempt in such disregard.

[See also, on other points, Re Clearwater Election, 11 D.L.R. 353,
and 12 D.L.R. 598.]

2 E

1oxNs  (§ 11 C—08) —ResvLr—RecoUNTS—CLERK'S  DUTY 10 RE
CEIVE RETURN THOUGH PREMATURE,

A premature return by the returning officer to the elerk of the Exe-
eutive Council is as effective as a regular return, to the extent of im-
posing upon the latter the duty of receiving the return and doeu-
ments therewith, and of therenpon performing his other duties, under
secs, 233, 234, 236, 237, 238, and 239 of the Alberta Election Aect,
Statutes of 1009, ¢h, 3. (Per Harvey, C.J.)

3. Erections (§ 11 C—70) —BALLoTs —RESULT—RECOUNT—SCRUTINY,

The clerk of the Executive Council in custody of election papers
transmitted to him by a returning officer under see. 234 of the Al
berta Eleetion Act, Statutes of 1909, ch, 3, is bound strictly by see.
239 read with secs, 237 and 238 to guard the seereey and integrity of
such papers as thereby prescribed, and under see, 239 to prevent any
person, even a Distriet Court judge holding a recount from inspecting
such papers, except under an o of a Supreme Court judge as
thersby provided. (Per Harvey, C.J.)

4. ELections (§ IV—=01la ) —CoNTESTS —JURISDICTION—ORDER WITHOUT —
CLERK'S DUTY UNDER ACT—SCRUTINY,

In election recount proceedings, the order of a Distriet Court judge
basing a subpena duces tecum assuming to require the clerk of the
Excuive Council to produce for inspeetion upon a recount, certain
election ballot papers without the order of a Supreme Court judge
provided for by see. 239 of the Alberta Election Act, Statutes of 1009,
ch, 3, being withont jurisdiction and null and void; both the order
so made and any subpaena issued thereunder may and should he dis-
regarded by the clerk of the Executive Council.  (Per Harvey, C.1,)

5. Evkcrions (8 IV—01a) —CoNTESTS—JURISDICTION —ORDER - WITHOUT—
PURPOSE OF ORDER, DETERMINING FACTOR WHEN,

In an election recount proceeding, where an order is issued by a
Distriet Court judge in direct contravention of sec. 239 of the
Alberta Election Act, Stetutes of 1000, ch, 3, requiring the clerk of
the Execcutive Council to attend under a subpena duces tecum before
the Distriet Court judge with certain election ballot papers and ae-
companying immaterial documents, the fact that the immaterial
documents might legally have been covered by an order of a Distriet
Court judge will not serve to validate the order as made. (Per
Harvey, CJJ.)

6. Evrecrions (§ IV—02) —CoNTEsTS —RECOUNTS—TIME; ADJOURNMENT;
EXTENSION,

The provisions of sees. 224 and 225 of the Alberta Eleetion Act,
Statutes of 1000, ch, 3, requiring the hearing and determination of
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an election recount on the day fixed and as far as practicable in a
continuous proc
the proeceeding

ing, will be construed so that if from any cause
annot be carried on at the time appointed the judge
may appoint another time for the purpose, giving to se
the force and effect of requiring the recount (when one
proceed continuously as far as practicable, (Per Scott, J,)

7. Erecrions (8§ I1C—71)—RETURN—DECLARATION OF RESULT—CONCLU
SIVENESS OF CERTIFICATYE,

merely
gun) to

1

» return by the returning officer to the clerk of the Executive
eil under see, 234 of the Alberta Election Aet, Statutes of 1009,
ch, 3, and the subsequent publication thereof in the official Gazette
under see, 2 are final and clusive, subject to the germane pro
visions of the Controverted E ns Act, and to the jurisdiction of
the Legislature itself. (Per Scott, J.)

Arrearn from the order of Distriet Judge Noel, in an clection
recount proceeding under the Alberta Election Act, Statutes of
1909, ch. 3, dismissing an applieation to commit Donald Baker,
clerk of the Executive Couneil of the provinee, for his refusal
to produce for inspection certain ballot papers officially in his
custody.

The appeal was dismissed.

For

revious decisions in the matter of the same election, see
Re Clearwater Election (No. 1), 11 D.L.R. 353, and K¢ Clear-
water Election (No. 2), 12 D.LL.R. 598,

H. A. Mackic, for plaintiff,
Frank Ford, K.C., for defendant.

Harvey, CuJ.:—1 wonld dismiss the appeal with costs.
Whether the returning officer should or should not have made
his return when he did, the clerk of the Exeentive Couneil conld
not take on himself the responsibility of determining, It was
his duty to receive the return and documents and therenpon per
form the duties imposed upon him hy the statute.  One of those
duties is to retain in his possession the documents received from
the returning officer as required by see. 237, With the exception
of 1 ¢ ballot papers these may all be inspected under see, 238, but
by virtue of see

30 it is his duty to permit no one to inspect the
ballot papers except under the authority of an.order of a
Judge of the Supreme Court. It would be clear, therefore, that
if he permitted any one, even a Distriet Court Judge, to inspeet
the ballot papers without an order of a Supreme Court Judge
he would be violating his duty, and any order made by a Distriet
Court Judge requiring him to produce them for inspection
would he made without jurisdiction and would, therefore, as
well as any subpaena issued thereunder, be null and void and
should be disregarded and there could be no contempt in such
disregard.

Although the subpena specified all of the documents some
of which, of course, could be inspeeted it was admitted by coun-
=14 n.Ln,
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sel for appellant that the ballot papers were what he wanted and
the whole contest was over them.,

Although it is not necessary to consider any of the many
other grounds raised I may say that I quite agree that even
though the clerk of the Executive Council had mistaken his duty
there would be no contempt for the reason stated by my hrother
Stuart,

I wish to add also that T dissent from the view expressed hy
my brother Beck if he means that without any change in the
law there is still left jurisdiction in the District Court Judge to
proceed with the re-count under the statute.

Scorr, J.:—This is an appeal by A. Williamson Taylor, one
of the candidates at the election from the order of District Judge
Noel dismissing an application to commit Donald Baker, elerk
of the Executive Council of the provinee, for his refusal to
produce certain doenments in his possession. In order to ex-
plain the questions arising on this appeal it is necessary to re-
view the proceedings relating to the election which were had
prior to the making of the order appealed from,

The election was held on April 17, 1913, On May 5 following
the appellant appears to have duly obtained from Judge Noel,
who is the Distriet Court Judge for the distriet of Athabasea, in
which the electoral district of Clearwater is situated, an ap-
pointment under see. 218 of the Election Aect for the 23rd of
the same month at Clyde in the electoral district for a recount of
the ballots cast at the election and also for the hearing of an
appeal from the Court of inquiry which had been held in respect
of certain disputed ballots. On May 10 the appellant obtained
from Beck, J., an order of mandamus directing the returning
officer to count certain votes cast at the election, the order con-
taining a direction that the proceedings for the recount and
upon the appeal from the Court of inquiry should be stayed
until such votes were counted.

An appeal from this order was taken by H \W. MeKenney, one
of the candidates at the election, to the Court en bane which on
June 18 allowed the appeal and discharged the order. Upon the
discharge of the order the appellant’s solicitor owing to the ab-
sence of Judge Noel obtained from Judge Crawford one of the
Distriet Court Judges for the judicial district of Edmonton an
appointment for July 9, at Clyde, for the recount and the hearing
of the appeal from the Court of inquiry. The appellant’s solici-
tor having been informed by MeKenney's solicitor that he in-
tended to object that Judge Crawford had not jurisdietion in the
matter it was arranged between them that the parties should
appear before that Judge in the meantime in order that the ob-
Jeetion might be disposed of.

| T
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They did so appear before him and he then held that he was
without jurisdiction. Upon Judge Noel's return the appellant
obtained an appointment from him for August 30 at Clyde. e
attended there at that time but, owing to the fact that the appel-
lant was unable to serve the returning officer with notice of the
new appointment the proceedings were then adjourned until
September 8 at the same place. Prior to the last-mentioned date
the appellant’s solicitor learned, as the fact was, that notwith-
standing the fact that the recount had not been held or the
appeal from the Court of inquiry heard, the returning officer had
on 26th August made a return to the elerk of the Executive
Couneil to the effeet that MeKenney had been duly eleeted and
had delivered to the elerk the ballot papers and other documents
required to be delivered by him on making his return.  Appel-
lant’s solicitor thereupon attended at the elerk’s office and, upon
inspecting the return, ascertained that the returning officer had
failed to count certain ballots deposited at a eertain polling
place, the number thereof corresponding to the number of dis-
puted ballots at that polling place. On September 2, he obtained
from Judge Nocl an order for the issue of a subpena duces
tecum directed to the elerk of the Executive Council and there-
upon issued from the office of the Distriet Court of Athabasea a
subpana directed to the elerk requiring him to attend at Clyde
on September 8, and to bring with him the parcel delivered to
him by the returning officer. Ie duly served a copy of the
subpana and of the order upon him and asked him if he would
let him know the following day if he would attend upon it. The
clerk notified him by telephone on the following day that he
wounld not attend. He subsequently arranged with McKenney's
solicitor that instead of proeceding at Clyde on September 8
they should appear before Judge Noel on that day at Edmonton
as of Clyde and he was then informed by the latter that the clerk
would attend there but would not have with him the documents
called for by the subpaena.

The parties appeared before Judge Noel on that day. The
clerk, upon being called upon to produce the documents, stated
that they were in his custody as clerk of the Executive Couneil
and that upon the advice of his solicitors, he refused to produce
them. Appellant’s solicitor thereupon applied to commit the
clerk for contempt in disobeying the subpana. The learned
Judge, being in doubt as to his having jurisdiction to make the
order applied for, dismissed the application. The clerk of the
Executive Couneil cansed to be published in the Official Gazette
on August 30 a notice of the receipt of the return and giving the
name of II. W. MeKenney as the eandidate elected.

One of the objections raised by counsel for MeKenney on
the argument was that, by reason of the fact that the recount and
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the appeal from the Court of inquiry were not proceeded with on
May 23, the day first appointed therefor, the District Judge
was functus officio.

This objection was raised at the hearing before Judge Noel on
September 8, and was overruled by him. In my opinion he was
right in doing so. Sec. 224 provides that at the time and place
appointed the Judge shall hear and determine such appeals and
recount the ballots. To hold that, unless these proceedings
upon them are commenced on the day first appointed therefor,
the candidate who institutes them would be deprived of his right
to proceed with them would, in my view, be placing an unrea-
sonably narrow construction upon that provision. If such a
construction were upheld the result would be that a eandidate
might easily be deprived of a right conferred upon him by the
Aet.  The absence of the Judge or the non-attendance of the
returning officer with the ballots either by aceident or design
would be effectual to that end. That unreasonable effect is in
itself’ a strong argument in favour of the more reasonable con-
struetion, viz, that if f'rom any cause the proceedings eannot be
carried on at the time appointed the Judge may appoint another
time for the purpose. Section 225, which provides that the
Judge shall as far practicable, proceed continnously is not
opposed to such consideration as, in my view, it means and means
only that the hearing of the appeal and the recount when once
opened shall proeeed continuously.

It does not appear that there was any undue delay on the
part of the appellant in procceding with the appeal from the
Court of inquiry and recount. Both parties appear to have
aceepted the stay of proceedings in the order of Beck, J., as a
bar to proceeding with them. Their solicitors attended hefore
Judge Noel and told him not to attend on the appointment for
May 23. When that order was discharged by the Court en hane
the appellant, in the absence of Judge Noel, obtained the ap-
pointment from Judge Crawford. It was not contended hefore
him that the appellant had forfeited his right to proceed or that
the Judge was functus officio by reason of the matters not having
been proceeded with on May 23. The only objection then taken
was that he was not the proper Judge to hear the matter. Upon
Judge Noel's return a new appointment was obtained from him
which was duly adjourned until September 8, by reason of the
fact that the returning officer could not be served with notice
of it.

While I am of the opinion that the appellant has not by any
act or omission on his part forfeited his right to appeal from
the Court of inquiry or to a recount I am reluctantly forced to
the conclusion that he has been effectually deprived of that right
by the act of the returning officer in making the return to the
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clerk of the Executive Council. Such return and the subsequent
publication of notice of it in the Official Gazette appear to he
final and conclusive subject, of course, to the provisions of the
Controverted Elections Aet and to any action on the part of the
Legislature.

If 1 am correct in this view it follows that the clerk of the
Executive Council was justified in his refusal to produce the
ballot papers before the Distriet Judge at the hearing on Septem-
ber 8. e was bound to receive the return and the documents
relating to it when tendered by the returning officer. It
was not his duty to inquire into the authority of the returning

officer to make it at that time. It is not shewn that when he re-
ceived it he was aware that it should not have been made at that
time. Having received the documents which ineluded the ballot
papers they were in his official custody and under see. 239 his duty
was to permit no one to inspeet them exeept by order of a Su-
preme Court Judge and that seetion does not appear to authorize
such an order being made for their inspection for the purposes
of either an appeal from a Court of inquiry or a recount.

Section 220 of the Aect provides that the returning officer,
after receiving notice of an appeal from the Court of inquiry
and of the date appointed for hearing shull delay making his
return until he receives a certificate from the Judge of the result
of the appeal. Having received that notice I ean find nothing
in the Aet which would prevent him ignoring that provision
and returning a candidate before the time appointed for hearing
the appeal and thus effectually rendering the appeal abortive,
The only punishment that he appears to be liable to is the im-
position of a fine of $400. That is a dangerous power to place
in the hands of such an officer who may be, and (1 think I may
venture to say) often is a partisan. Legislation to render a
return made under those circumstances ineffective or to intliet
a very much more severe penalty for an infraction of that pro-
vision appears to me to be advisable. I agree in the result ar-
rived at by the other members of the Court that the appeal
should be dismissed with costs.

Beck, J.:—As a consultation results in my finding that my
views are not those of the majority of the Court I state them
quite briefly.

First, I think, that once an application was made to the
District Court Judge by way of an appeal or for a recount
under sec. 218 of the Alberta Election Aet within eight days
after that on which the returning officer made addition of the
votes, the Distriet Court Judge was seized of the matter and
having given an appointment his jurisdiction continued to exist
notwithstanding that any particular appointment may have
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lapsed by reason of accident, or mistake or because it was ad-
journed sine die. See. 225 as to proceeding continuously clearly
applies only when the actual work of recounting has commeneed.

The returning officer was served with notice that he was re-
quired to attend before the Judge for the purpose of an appeal
recount or final addition of the votes given at the election and,
therefore, committed a wrongful aet in making his return before
he received a eertificate of the result of the proceedings before
the Judge (sec. 233). I think his wrongful act did not deprive
the Judge of his jurisdiction and that, therefore, he has still
Jjurisdiction to proceed. Assuming that the return is valid until
set aside, there are two tribunals which may set it aside, namely,
the Legislative Assembly and the Court in a trial under the Con-
troverted Election Aet; and for a just and effective de-
cision hy either of these tribunals they should have hefore
them the decision of the Distriet Court Judge. An obstacle is
placed in the way of the Judge proceeding to a decision by rea-
son of the clerk of the Executive Council refusing to produce the
ballot papers in question which are in his custody. Assuming
that he has properly refused to do so, he certainly may be auth-
orized to do so by the Legislature or the Executive Council, who
may thus remove the obstacle in the way of the Judge proceeding
to determine the question for whom the disputed ballots should
be counted and thus determine whether the member returned as
elected was in truth elected.

If the Executive Couneil or the Legislature sees fit to instruet
the clerk of the Executive Council to producé the ballots, the
Judge would naturally certify the result to the returning officer
and to the clerk and the duty of the returning officer would be
to do the same. The Legislature would then have bhefore them
all the material which would enable them, as they are clearly en-
titled to do, to declare which of the candidates at the election
was in truth elected.

I think the Judge had power to require the attendance of
the clerk of the Executive Council as a witness. By sec. 228 he
is given all the powers of the returning officer with regard to the
attendance and examination of witnesses.

By see. 215 the returning officer is authorized to summon

any . . . person before him at a time and place to be named by him
with all necessary papers and documents . . . and may examine on oath
such ., . . person,

However, the provisions of see. 239, in which the power is
given to a Judge of the Supreme Court to order inspection or
production of ballot papers in the custody of the clerk of the
Executive Couneil, furnish the only means of obtaining such
inspection or production and this power is limited to
the purpose of instituting or maintaining a prosecution for an offence in
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relation to ballot papers or for the purpose of a petition questioning an
election or return,
The Judge of the distriet had, therefore, no power to compel the
clerk to produce the ballot papers, and, therefore, there was no
contempt.

For this reason alone 1 think the application should be dis-
missed and I would give no costs,

STUART, J. :—Aside from all other considerations | think it is
suflicient for the decision of this appeal to say that there was in
fact no contempt. Baker came into Court in obedience to the
subpana, but stated, as a reason for not producing eertain docu
ments which the subpana ordered him to produce, that he held
them as elerk of the Executive Council of the Province, that he
was not supposed to produce them and that he had been advised
by his solicitor not to do so. | see in that position no absence of
respect for the Court, Ile may have been mistaken in his law,
but apparently the Judge acquiesced in his view and did not
direct him to produce the documents. If he had done so and
there had heen a direet refusal in the face of the Court then the
whole question of law argued so strenuously hefore us might
have come up for decision. But Judge Noel took the view that
Mr. Baker did right and did not insist on production. 1 can
find no contempt of the authority of the Court in the course
which Baker pursued.

The summons upon which the order was made which is now
appealed from did not ask for an order that Baker be directed
to produce the documents and there is no appeal from Judge
Noel's omission to make such an order.

It seems to me, therefore, impossible for us to make an
order com .itting Baker for contempt. Neither can I discover
any ground upon which we ean now make an order directing
Baker to produce the documents. That would be tantamount to
assuming full jurisdiction over the recount. Even admitting
that there may be a right of appeal to the Court en bane in eer-
tain cases from some order made during the course of the recount
which T think is doubtful, particularly in view of the provision
that there is an appeal given by the statute from the District
Judge holding the recount to a single Judge of the Supreme
Court, I am decidedly of opinion that we have no jurisdiction to
intervene and lay our hands upon the recount proceedings, if
there are any in existence, and make an order of our own motion
in regard to them.

I think the appeal should be dismissed with costs.

Appeal dismissed.
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PROCTOR v. PARSONS BUILDING CO.
(Decision No. 3.)
Naskatchewan Supreme Court, Lamont, J. October 6, 1913,

1. MASTER AND SERVANT (§ 1T A 4—67)—LIABILITY OF MASTER TO SERVANT
~—MASTER'S DUTY TO FURNISH SAFE APPLIANCES—CHAIN FASTENED
TOGETHER WITH WIRE,

A master who furnishes a chain which is insecurely fastened to-
gether with wire, for the use of his servants in hoisting heavy weights,
is liable for an injury sustained by an employee as the result of the
breaking of the chain by reason of such defective fastening.

Acrion for injuries sustained by a servant as the result of
the breaking of a defective ¢hain furnished by the defendant for
use in the servant’s work,

Judgment was given for the plaintiff,

For previous decisions in the case, see Proctor v. Parsons
(No. 1), 9 D.L.R. 692, and Proctor v. Parsons (No. 2), 10 D.L.RR.
30,

P. M. Anderson, and F. B. Bagshaw, for plaintiff.

E. L. Elwood, and J, N. Fish, for defendants.

Lasmont, J.:—This is an action for damages for personal in-
juries. The defendants were engaged in the erection of a build-
ing in the city of Regina; the plaintiff was in their employ as
a carpenter. On July 26, 1912, while the defendants were rais-
ing into place on the second storey of the building some heavy
beams by means of a block and tackle attached to a
derrick, the block and tackle came away from the derrick, and,
together with the beam which was being raised, fell. The plain-
tiff, who at the time had hold of the tackle, guiding the beam to
its place, was jerked off the timber on which he was standing
aund thrown to the ground floor, some twenty-eight feet below.
He was seriously injured. The plaintiff alleges that the acei-
dent was due to the negligence of the defendant company.
One of the acts of negligence alleged is that the chain by
which the block and tackle was fastened to the top of the derrick
““was defective and in an unsafe condition and unfit to be used
for the said work.”” For the plaintiff a number of witnesses
testified that the accident was caused by the breaking of the
chain which fastencd the bloek and tackle to the derrick. This
chain was an endless one. It was not, according to some wit-
nesses, an endless chain to begin with, but was made endless by
taking the two ends of the chain and fastening them together
with wire. That the ends were fastened together by wire was
testified to by three witnesses, including the sub-foreman of
the defendant company, who assisted in fastening it. These and
other witnesses testified that after the plaintiff’s accident this
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chain was no longer an endless chain, but that it had broken or
come apart. Several witnesses testified that they saw a piece of
wire hanging from the chain after the tackle fell.

For the defendants, Charles Lockwood, the foreman in
charge at the time of the aecident, and who had rigged up the
derrick, swore that after the accident he took the chain off the
top of the derrick, that it was then in the same condition as
when he put it on, that it had not broken or come apart, that
the links had not been fastened by wire nor was there any wire
on the chain. He gave no explanation of what caused the tackle
to fall. In the light of the testimony given by the plaintiff’s
witnesses, I must rejeet the evidence of Charles Lockwood.

I find, therefore, that the chain in question was made an
endless chain by having the two ends fastencd by wire, and
that the aceident was caused by the chain pulling apart where it
was so fastened. Furthermore, on the evidenee of Haldenby and
Arthur Lockwood, who prior to the accident had been a fore-
man for the defendants, 1 find that Haldenby had reported
the chain as not being strong enough for the work it was called
upon to do, and that Lockwood ordered another chain, which
was supplied but not used.

Under these eireumstances, were the defendants guilty of
negligence causing the aceident? I am of opinion that they
were,

At common law there was from the earliest times a duty cast
upon the master of seeing that the machinery and tackle sup-
plied by him to his servants for the performance of their duties
were suitable and proper. A failure to provide suitable equip-
ment and to maintain the same in proper condition when pro-
vided was, in case of injury to a servant resulting from such
failure, held to be negligence on the part of the master: Hals-
bury, vol. 20, pp. 129, 130. Here the chain was a material part
of the equipment supplied, and in the condition in which it
was at the time of the accident it was insufficient for the
purpose for which it was required. As a result it came apart,
causing the plaintiff injuries. This cast the onus on the de-
fendants of shewing that its defective condition was not due to
any negligence on their part. This they sought to do by shew-
that the chain used was of the weight ordinarily used for such
purpose and that it was perfectly proper to make it an endless
chain by fastening the two ends with wire. One of the witnesses
swore that if wire of a certain thickness was used and it was
wound around the links seven times and properly fastened,
the connection would be as strong as in any other part of the
chain. The difficulty, however, in the defendants’ way is that
there is no evidence upon which I can find that wire of the
required weight was wound around the links seven times or
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that it was ever properly fastened. The only evidence on the
point was that the wire was a piece picked up off the ground
and was wound around about four times. There was also evi-
dence that the wire was rusty. The condition of the ¢hain was
or should have been known to the defendants. The tackle hav-
ing heen shewn to be defeetive, and the defendants having
failed to shew that its defective condition was not due to their
failure to maintain it in proper condition, the plaintiff is en-
titled to sueceed.

The plaintift sustained serious injury. He has to a great
extent lost the sight of one eye, and was injuried in the check,
back and right shoulder. His hospital and doctor’s hills
amounted to $154. This I allow him as special damages; and
I assess the general damages at $1.500, There will, therefore,
be judgment for the plaintiff’ for $1,654 and costs,

Judgment for plaintiff.

WANDERERS' HOCKEY CLUB v. JOHNSON.
British Columbia Supreme Court, Murphy, J. September 30, 1913,

1. JupGMeENT (§ 1V B 1—232)—FoRFIGN JUDGMENT—OF SISTER PROVINCE
~—JURISDICTIONAL MATTERS—WANT OF SERVICE ON DEFENDANT—
Errect,

A judgment rendered in the Province of Quebee without personal
service of proc on the defendant who was out of that provinee
while the proceedings were going on, is not binding on the courts of
British Columbia in an action based on the Quebec judgment.

[See Annotation to this case.]

2, CoxTRACTS (§ 111 A—195)—VALIDITY AND EFFECT—CONTRACT OF EM-

PLOYMENT BY ONE UNDER EXISTING CONTRACT—KNOWLEDGE OF CON
TRACTEE—ACTION FOR BREACH.

Under the axiom ex turpi causd@ non oritur actio an action ean-
not be maintained for the breach of a contract of employment where
the plaintiff, at the time the agreement was made, was aware that it
could not be performed without the defendant breaking an existing
contract of employment with a third person.

[Harrvington v. Vietoria Graving Dock, 47 LJ.Q.R, 504, followed;
and see, as to injunctions generally in restraint of personal service,
Chapman v. Westerby, W.N. (1913), 277.]

ActionN on a judgment of a sister provinee rendered against
an absentee without personal or substituted service, in an action
for breach of a contract of emplovment entered into by one
who, to the knowledge of the plaintiff, was already under con-
tract to perform services for another,

The action was dismissed.

Deacon, for plaintiff,

8. 8. Taylor, K.C., for defendant.

Mureny, J.:—In so far as this action is based on the for-
eign judgment, it was proven before me that the defendant was
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not served with any process of the foreign Court, nor had he
any knowledge that proceedings had heen taken against him.,
It is a fair inference, I think, from the evidenee that the plain-
tiffs knew where the defendant could have been found and,
presumably, they could have obtained leave to serve him per-
sonally out of the jurisdietion. At any rate they could have
sued him in British Columbia. Under these cireumstances, I
am of the opinion that the judgment should not he acted on in
our Court. It is laid down in 6 Halsbury’s Laws of England,
par. 423, that such judgment will not be acted upon when ob-
tained without personal serviee, even though under the
cedure of the foreign Court substitutional serviee is permitted,
thus making the judgment effective in such foreign jurisdiction.
In my opinion, therefore, the defendant ean go behind the Mon-
treal judgment.

On the merits of the case I find the facts to he that Patrick
had a contract with Johnson for his services for the season
1912-13; that he, Patrick, communicated the fact of his having
such contract to the plaintiffs; that the plaintiffs subsequent
to obtaining this information influenced Johnson to enter into
a contract with them by offering him a higher salary; that
Johnson thercupon tore up his contract with Patrick and en-
tered into the contract herein sued upon without in any way
arranging for any release from his contract with Patrick. Un-
der these cirenmstances, 1 think the axiom cx turpi causi non
oritur actio applies. The nearest ease I have been able to find
in the English Courts is that of Harrington v. Victoria Graving
Dock, 47 L.J.Q.B. 594. In that case though the jury found that
the contract sued upon had not, in effect, influenced the em-
ployee in his relations to his employer, yet it was held that
it might have had that effeet, and, consequently, was not en-
forceable in a Court of law. This case is much stronger inas-
much as whilst the direct object of the contract sued upon
was, undoubtedly, to obtain Johnson's services for the plain-
tiffs’ elub during the season 1912-13, yet it must have been ob-
vious to both parties that such contraet could not be carried ont
without breaking the existing contract between Patrick and
Johnson. The action is dismissed with costs.

Action dismissed.

Annotation—Judgment (§ IV B 1—232)—Actions on foreign judgments,
A 1913 ease of considerable importance on the question of the obliga-
tion upon a foreign judgment is that of Phillips v. Batho, 135 L.T. Jour,

186, The action was tried by Scrutton, J., without a jury,  The plaintiff
claimed £7,200 against the de

fendant, being damages awarded to be paid
by the defendant to the plaintiff by a judgment of the Bengal High Court
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Annotation (continned ) — Judgment (§ IV B 1—232) — Actions on foreign
judgments,

in divoree proceedings in which the plaintiff was petitioner and the de-
fend co-respondent.  The defendant replied that before the date when
these proceedings commenced he had left India, and the Court pronouncing
the judgment had, therefore, no jurisdiction over him, and he was not
bound by their judgment. The plaintilf was an Armenian Christian, born
in Persia, who for thirty-three years had lived in British India, and who
was domiciled there, He was married to his wife in British India. The
defendant was a British subject domiciled in England, who resided in
India for nineteen years before March 22, 1910, when he left India for
England.  On April 20, 1910, the plaintiff caused to be issued in the
Bengal High Court a divorce petition against his wife, alleging her adultery
with the defendant in India in 1909, The defendant was joined as co-
respondent, and served with process by registered post in England, He
did not appear; the wife defended. At the trial adultery was proved and
the defendant was condemned in £7,200 damages, The Indian Divorce Act,
1869, authorizes the I 1 Courts, where (a) the petitioner professes the
Christian religion and resides in India at the time of presenting the peti-
tion, and (b) where the marriage shall have been solempized in Indin—
both of which conditions were fulfilled in the present case—to act and give
relief on principles and rules as nearly as may be conformable to the
principles on which the Divoree Court in England gives relief. By sec. 11
the petitioner is required to make the alleged adulterer a co-respondent;
sec, 34 the husband may claim damages from the co-respondent; and by
50 the petition is to be served on any party to be affected thereby, either
within or without British India, in such manner as the High Court shall
direct. Rule 25 of Order V. of the High Court rules provides for the ser-
vice by post of a summons on a defendant resident out of British India.
For the plaintiff it was contended that the English Court had jurisdiction
to entertain the claim and give judgment for the plaintitf. For the de-
fendant it was contended that the Court had no jurisdiction; that the
Courts in England will give effect to the decree only if the parties were
domiciled in the place where it was made; and that the decree in this
case was separable into two parts, one a decree for the dissolution of the
marriage and the other for the payment of a sum of money, and that in
80 far as it was a judgment for the payment of a sum of money it was
merely in the position of the judgment of a foreign Court in personam,
which in the circumstances of this case could not be enforced in the Courts
of this country. The following amongst other eases, were referred to:
Emanuel v. Symon, 98 LT.R. 304, (1008] 1 K.B. 302; Rayment v. Rayment,
103 L.T. Rep. 430, [1010] P. 271, Scrutton, J,, gave judgment for the
plaintiff, and held, that as the English Courts will recognize and enforce
the judgments as to status of the Indian Courts in matters within their
jurisdiction—marriage and the dissolution of marriage being matters of
status—so they will also recognize and enforce the ancillary orders as to
damages such as they themselves make in similar cases: Phillips v. Batho,
135 L.T. Jour. 186,

Mr. Justice Blackburn in Schilsby v. Westenholz, L.R. 6 Q.B. 155, 24
LT.R. 03, says the true principle on which the judgments of foreign tri-
bunals are enforced in England is that “the judgment of a Court of compe-

o e
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Annotation (continued) — Judgment (§ IV B 1—232) — Actions on foreign
judgments,

tent jurisdiction over the defendant imposes a duty or obligation on the
defendant to pay the sum for which judgment is given, which the Courts
of this country are bound to enforce; and consequently anything which
negatives that duty
fence to the actiol
tained in defaunlt of appearance in a foreign Court against a defendant

or forms a legal excuse for not performing it, is a de-

; and in that case, where a judgment had been ob

wl

at the time of the commencement of the suit was not a subjeet of, nor
vesident in, the country where the judgment was obtained, it was held
that the plaintiff could not succeed here as there existed nothing imposing
on the defendant any duty to obey the judgment. No territorial
ction which any foreign Courts ought to recognize

tion can give juri
against absent foreigners, who owe no allegiance or obedience to the
power which so legislates: Sirdar Gurdyal Singh v. Rajah of Faridkote,
[1894] A.C. 670. Lord Seclborne in the Faridkote ca
il “must sue in the Court to which the defendant is subject at the time

says that the plain-

of suit”; and again, “when the action is personal, the Courts of the
country in which the defendant resides have power, and they ought to be
resorted to, to do justice.”

Tn other words (as explained by Mr. Justice Scrutton in Phillips v.
Batho, 135 LT, Jour, 186, the Engl!

julgment against an Englishman for

ish Courts will not enforece a German

lamages fi weach of contract to

be performed in Germany, when the Englishman was not in Germany at
the issue of the process and had not submitted to German jurisdiction, for

the Englishman can be sued on the contract in his own Courts, which

will do justice,

These are principles upon which English Courts will not enforce
foreign judgments; is it possible to find positive rules upon which such
judgments will be enforced? 1In Rousillon v, Rousillon, 42 LT.R, 679, 14
Ch. D, §

51, Mr. Justice Fry enumerates five cuase vhich the Courts of

this country consider a defendant bound by a judgment obtained against

him in a foreign Court, T} are (1) where he is a subject of the

country in which the judgment has been obtain 2) where he

dent in the foreign country when the action | where

the forum in

the defendant in the character of plaintilf has selecte
which he is afterwards sued; (4) where he has voluntarily appeared;
(5) where he has voluntarily contracted to submit himself to the forum
in which the judgment was obtained.

See also the review of the English and Canadian authorities on the

subject of “Actions on Foreign Judgments” contained in an Annotation in

vol. O D.LR. 788.799, to which the present note is supplementary
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IMP. CANADIAN PACIFIC R. CO. v. THE “KRONPRINZ OLAV.”
P.C THE “MONTCALM” v, BRYDE,
1913

Judicial Committee of the Privy Council, Lord Atkinson, Lord Mersey,
Lovd Moulton, and Lord Parler of Waddington, August 1, 1913,

1. Corraston (§ T A—3)—FIXING LIABILITY — OFFENDING VESSEL TAKING
WRONG SIDE—OTHER'S DUTY TO REVERSE—LATITUDE ALLOWED,

Where two vessels are meeting in a river and one of them, in vio-
lIation of the rules, negligently takes the wrong side of a narrow
channel from which immediate danger of collision arises, the vessel of-
fended against is not to be heid to have been negligent in giving aid to
prevent a collision, merely from its miscalenlation by a few seconds of
the exact juncture at which her engines might effectively be reversed
avoid the danger, since the offending ‘s negligence tended to
and confuse the other which might reasonably expeet the
offender promptly to reverse her own engines to escape the danger

©w

OF ESTARLISHING DEFENCE BY,
Where two  ssels are meeting in a river and one of them negli
gently turns to the wrong side thereby causing imminent danger of

L]
caused by herself,
2. Evioesce (§ 1 C—1210)—DerExces — COLLISIONS — Spirs—Burpes
i . the onus of proving an alleg

1 that the vessel offended

{ ed her duty to reverse her engines promptly in order
| to avoid a eollision, rests on the original offender and can only be
l; discharged by clear evidence,

) Statement Coxsoripatep appeals from a judgment of the Supreme Court
i of Canada (not reported), affirming by a majority the judg-

I " ' :

1 ment of the Deputy Loeal Judge in Admiralty at Montreal, in
] two cross-actions for damages by collision.

With the Board sat, as Nautical Assessors, Rear-Admiral
Robert N. Ommanney, C.B., and Commander W. F. Caborne,
C.B., RN.R.

The appeals were allowed.

The judgment of the Board was delivered by

e — Loro Mersky :—The collision happened on September 24,
1910, in the St. Lawrenee river, between two steamers named
the **Kronprinz Olav’’ and the ‘‘Montcalm.” Both vessels sus-
tained damage and thereupon cross-actions were commeneed in
which the owners of each vessel alleged that the other vessel was
alone to blame. Before the trial took place a wreek inquiry was
held, in the course of which a large body of evidence was col-
leeted from the crews of both vessels. By agreement, the notes
of this evidence were used at the trial of the cross-actions, and
they formed the only material before the learned Judge. He
saw none of the witnesses. The two cross-actions were tried as
one, and in the result, the learned Judge (who was assisted by
a nautical assessor) found both ships to blame.

There were then eross-appeals to the Supreme Court, which
were heard before the Chief Justice and four other Judges.
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Three of these five Judges confirmed the judgment of the Judge
of first instance, One Judge was of opinion that the “*Olav™
was alone to blame, and another Judge was of opinion that the
“Montealm’ was alone to blame, The result was that both
appeals were dismissed. The present appeal to this Board is
brought by the owners of the *‘Montealm’ only. The owners
of the ““Olav’’ no longer contest their liability. Thus, the only
question for the determination of their Lordships is, whether
any blame attaches to the “‘Montealm’ in relation to the col-
lision. Blame is imputed to her on one ground only, namely,
that she was guilty of negligence in failing to reverse her en-
gines in proper time before the collision.

This narrowing of the issues between the parties makes it
unnecessary to deal with the faets at any great length. The
material eireumstances are as follows: At 4 am. of September
24, 1910, the **Montealm,’" a serew steamer of 5,500 tons gross
register, was proceeding up the St. Lawrence river. At the

same time the “*Kronprinz Olav,”" of 3,900 tons gross register,
was proceeding down the river. The night was dark but elear,
the wind light and the tide flood of the force of 114 knots. Both
vessels entered a narrow channel in the river in which it was
the duty of each to keep to the side of the fairway on her own
starboard side. The *‘Olav’’ did not observe this rule, but negli-
gently made for the ““Montealm’s’” side of the channel, cutting
across the ““‘Montealm’s’” bows. A collision became imminent,
and thereupon the **Montealm'’ reversed her engines, but, un-
fortunately, not in time to avoid the collision.

It is said on the part of the “Olav’ that those in charge
of the ‘‘Montealm’’ ought to have recognized sooner than they
did the danger ereated by the bad navigation of the “*Olay’’
and by a timely reversal of the ‘“*Montealm’s’’ engines ought to
have averted it. In considering this question it is necessary to
bear in mind that the onus of proving the alleged negligence
rests on the ““Olav’" and that it is an onus which ean only be
discharged by eclear and plain evidence. Very little of the
evidence addueed at the trial bore upon this question of the
reversal of the ‘‘Montealm’s’’ engines; and an examination of
what evidenee there was, fails to support the charge. The
narrative of the collision covers only a few minutes of time, and
according to the finding of the trial Judge, the ‘‘Montcalm’’
reversed and went full speed astern about one minute and a
half before the collision took place. That the risk of collision
had not been realized and was not apparent before this time
scems to be clear from the evidence of the ‘‘Olav’s’’ navigating
officer Toft-Dahl. This witness appears not to have been in fear
of a collision until one minute before the event, for it was not
until then that he ealled his captain on deck, and even after this
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the ““Olav”’ kept her speed, and eontinued to keep it, until the
moment of the eollision. It seems to their Lordships impos-
sible to say, in the face of this evidence, that the captain of the
“Montealm’ was negligent in not realizing before he did that
the risk of collision was imminent; and even if he ean be said
to have miscalenlated the time by some few seconds the very
gross negligence in the navigation of the “‘Olav’’ was well cal-
culated to confuse him and to cause the error. He was, more-
over, fully justified in expecting that the “*Olav’" would realize
the dangerous position into which she had brought herself and
wounld try to remedy it by herself reversing.

It is worth while to examine shortly the grounds upon which
the Judges in the Conrts below based their judgments in so
far as they related to the alleged negligence of the *‘Mont-
calm.””  The trial Judge expresses his opinion that the move-
ments of the **Montealm’’ had been proper from the time when
the ““Olav’s’” lights were first observed until the moment when
the “Olav’ sounded a two-blast signal for the second time.
According to the evidence from the ‘“Montealm’’ (whieh there
appears no reason to disregard) the engines were reversed al-
most at once after this signal. Yet the trial Judge, after ex-
pressing his opinion that there had been no negligence on the
part of “*Montcalm™ up to this point, scems then to have sur-
rendered his judgment to the adviee of the nautical assessor who
sat with him, and to have adopted and given effeet to an ex-
pression of that gentleman’s opinion that the ““Montealn' had
failed to reverse with sufficient promptness. That the **Mont-
calm’’ did not reverse in time to avoid collision is, of course,
true, but the learned Judge seems to have thought that this
bare fact was equivalent to proof of negligence. It was not so.
It was consistent with proper eare in the navigation of the ship,
and in any event it fell very far short of proof of negligence.
Turning then to the judgments of the learned Judges in (k2
Court of Appeal, it will be found that the Chief Justice was
not satisfied with the judgment of the Court of first instance,
and yet, because of the imperfeet evidence, he felt himself un-
able to interfere with it. It can searcely be said that this
amounts to an expression of opinion that the ““Montealm’’ had
been guilty of negligence. The next Judge (Mr, Justice Davies)
after an examination of the evidence, came to the conelusion that
no blame attached to the ““Montealm.”” The third Judge (Mr.
Justice Idington) made no reference to the question of the fail-
ure of the “*Montealm’’ to reverse earlier than she did. He ap-
pears to have been of opinion that the *‘Montealm’s’’ navigation
was wrong from the first, and he came to the conelusion that
she was alone to blame. The advisers of the ‘“Olav’’ do not
seem to have coneurred with this opinion for they had not the
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courage to attempt to support it at their Lordships’ Bar. The
fourth Judge (Mr. Justice Duff) contents himself with say-
ing that he coneurs in tie dismissal of both appeals. The last
and fifth Judge (Mr. Justice Anglin) mentions the allegation
of negligence on the part of the ‘‘Montealm’ in not sooner re
versing, and says that there was an implied duty on her part
to reverse when the “Olav’s’’ second signal was given. The
answer, however, to this observation seems to be that in truth
this was when she did reverse.

Neither in the evidence nor in the judgments in either
Court below are their Lordships able to find satisfactory ground
for saying that the ‘‘Montealm’’ was guilty of any negligenee
whatever contributing to the disaster. They think that the
right view of the matter was taken by Mr. Justice Davies, and
that accorc ingly these appeals ought to be allowed oad with
costs here and below. They will humbly advise His Majesty
accordingly.

Appeals allowed.

MOORE et al, v. CANADIAN FAIRBANKS CO,, Ltd.

New Brunsiwvick Supreme Court, Bavker, CJ., Landry, MeLeod, White,
Barry, and MeKeown, JJ. September 8, 1913

1. Sanx I B3) —DEnvery—TIME FOR—SILENCE OF ORDER A8 TO TIM}
or,

Shipment of goods within a reasonable time is sufficient where

the written order for their purchase is silent as to the time of de
livery

Areean by the defendants from a judgment against them
for the priee of mill machinery which the plaintiff’ company al-
leged it had sold to the defendants,

The appeal was dismissed with costs,

E. I'. Raymond, for defendants, appellants,

W. B. Wallace, K.C, for plaintiff, respondents,

The judgment of the Court was delivered by

McLeon, J The defendants live at Neweastle, Northum-
berland Co., and own and operate a sawmill there. On July
25, 1911, the plaintiff’s agent was in Neweastle, and offered to
sell the defendants eertain machinery for their mill.  After
consultation, the defendants gave an order for a pump and
heater, to be used in conneetion with their mill. The order was
in writing, and is dated July 26, 1911, and signed by the de-
fendants. It was an order for a brass-fitted hoiler, and feed
pump, and a heater, and no time was mentioned for delivery
It ealled for the machinery to be shipped to David Moore and
Stephen Moore, Newcastle,

d—lipLr
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The plaintiffs’ agent immediately forwarded the order to
his principals to be filled. The machinery arrived in Neweastle
about the 2nd or 3rd of September, 1911, The defendants re-
fused to accept it, and on September 4, 1911, wrote the plain-
tiff company the following letter . —

Your pump and heater arrived here Saturday evening, almost a month
later than it was promised, we lost both time and money waiting for them,
and we arrived at the conclusion that you were not going to send them, so
we built a furnace, and we shall not need the pump or the heater, It is
at the freight shed.

To that the plaintiff company replied saying, among other
things :—

You have our acknowledgment of your order, and as we heard nothing
further from you, we naturally did not think the order was to be ean-
celled, It is true the order was a little long on the way, but in cases of
this sort it is customary, where you have given us a signed order to give
the party receiving the order a notification that you are unable to ae-
cept so that they could cancel the order with the company furnishing the
goods.

And it is further stated in the letter that the plaintiff com-
pany did not manufacture the heaters and had to procure one
elsewhere, and the company urged the defendant to take the
machinery. One or two other letters passed between the par-
ties, but the defendant refused to accept the machinery and
this action was brought to recover the price as contained in
the order. The defendant pleaded the general issue and gave
notice of the two following defences :—

1. That the goods were bargained for and sold upon the terms that the
plaintifl should deliver the goods to the defendant on or before August 5,
1911, and they were not so delivered.

2. That the goods were bought and sold upon the terms that the same
were for a specific purpose which was well known to the plaintilf while
the goods were not fit for the purpose,

At the conclusion of the trial the Judge found a verdiet
for the plaintiff for the amount claimed. He made no specifie
finding on facts and gave no reasons for his judgment.

He says as follows :—

After carefully considering all the facts and the contract of sale in this
case | have no difliculty in finding for the plaintiff and assessing the
damages at $172,

It would, perhaps, have been more satisfactory if the Judge
had found specifically as to the faets, especially on the second
notice of defence, that is, that the goods were for a specific pur-
pose known to the plaintiff and they were not fit for it. How-
ever, by this general finding it must be taken that the Judge
has found in favour of the plaintiff all the facts necessary to
be found in order to enter the verdiet he did, which would in-
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clude a finding against the defendants on the second notice of
defence.  As to the first notice of defenee that the goods were
sold to be delivered before August 5, the order itself mentioned
no time for delivery, and the only question as to delivery of
the goods arises as to whether they were delivered in a reason-
able time or not. This question does not appear to have been
raised by the pleading, but if it was, the general finding would
inelude a finding that they were delivered in a reasonable time.
In my opinion the appeal should be dismissed with costs.

Appeal dismissed.

SYDIE v, SASKATCHEWAN AND BATTLE RIVER LAND AND DEV. CO.

Vlberta Supreme Court, Seott, Beek, Ntuart, and Nimmons, JJ
October 11, 1913

1. Laxp mirees (ToRReENS SyYSTEM) (8§ V—50) —CERTIFICATE OF TITLK
FRAUD WHICH WILL AFFECT REGISTERED TITLE,
The frand which will prevent a purchaser for value from relying
istered title, under the Land Titles Act, Alta, Stat, 1906,

upon his re
ch. 34, as against unregistered rights of a prior vendee must
tual fraud as distinet from mere constructive or equitable fraud;
such actual fraud is disclosed where the purchaser so registering has
notice of the existence of an unregistered interest and knows that the
transaction be is making will have the effect of injuring or destroying
that interest,

[Assets Co. Ltd. v. Mere Roihi, [1905] AC. 176, 210; and Syndicat
Lyonnais du Klondyke v. Metirade, 36 Can, S.C.R. 251, at 266, fol-
lowed. ]

ArpeaL by the defendant Brown from a judgment requiring
him to transfer land to the plaintiff on the ground that it had
been aequired in fraud of the latter's rights

The appeal was dismissed.

A. G. MacKay, K.C., for plaintiff,

Frank Ford, K.C., for the defendant.

StuART, J. :—This is an appeal by the defendant Brown from
the judgment of Mr. Justice Walsh, rendered at the close of the
trial in favour of the plaintiff,

Towards the end of the year 1906, the plaintiff Sydie re-
sided in Orangeville, Ont. At that time the defendant company
had its head office at Battleford, Sask. The defendant Brown
was secretary-treasurer of the company. The company owned
some property known as the Santa Rosa sub-division in the
city of Edmonton. Brown and Sydie were well acquainted
with each other. Brown went down to Orangeville, and, while
there, an arrangement was made, whereby Sydie agreed to buy
ten lots in the Santa Rosa sub-division. He had never been in
Edmonton, and according to his own story, he left it to Brown
to select the lo*s, but he paid a deposit of $200. It was agreed
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that at least one should be a corner lot. Brown swore that ten
lots in block 9 were discussed. At any rate Brown returned to
Battleford and found that the ten lots in block nine which had
been, according to him, the subject of some discussion between
them in Orangeville were still open for sale except one which
was a corner lot, and for which some other lot had, therefore, to
be substituted. Without further reference to Sydie, two agree-
ments of sale were sent to him by the company for signature, one
covering nine lots in block nine and a separate agreement for
lot fifteen in block five, this latter being a corner lot. Sydie exe-
cuted these agreements and returned them to the company who
in turn executed each in duplicate, Brown signing as secretary-
treasurer of the company, and then one copy of each was sent to
Sydie. This was in January, 1907,

On February 8, 1908, the company wrote to Sydie saying
that a fire had reeently oceurred which had burnt up their re-
cords and asking from him information as to the numbers of
the lots he had bought, the terms, ete, ete. To this Sydie, by
some error, replied saying that he had bought lot fifteen in
block fifteen instead of in block five. Some correspondence en-
sued on that basis. Sydie eventually paid what was due on the
agreements, and in March, 1909, the company sent him a trans-
fer for all ten lots including lot fifteen in block fifteen which
transfer had been executed on January 28, 1909, No question
arises as to block nine. Sydie retained this transfer unregis-
tered.  He stated that he noticed the mistake as to the block
and that in 1909 he wrote twice to the ecompany about it. The
trinl Judge dishelieved him in regard to the sending of these
letters,  He eame to Edmonton in June, 1910, and, assuming
his story as to the letters to be untrue, for the first time drew
the attention of Brown and the company to the mistake. Brown
by that time had severed his counection with the company and
was living in Edmonton. A man named Detwiller had then
become the active representative of the company. The exaet
facts which oceurred and the exaet conversation which took
place were the subject of much contention at the trial, and upon
the appeal.

The learned trial Judge, however, found as a fact that
Brown as well as the company knew exactly the specific mis-
take which had been made, that while knowing this, Brown
bought lot fifteen in block five along’ with all other unsold lots
in the sub-division from the company and registered his trans-
fer, hecoming thus the registered owner of the lot which the
company had really agreed to sell to Sydie. He held that this
constituted frand on the part of Brown, and that sees. 135 and
44 of the Land Titles Aet, Statutes of Alberta, 1906, ch. 24,
did not furnish a protection. e gave judgment direeting
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Brown to transfer the lot to the plaintiff and directing the
company to discharge a mortgage covering it and the other lots
which Brown had given in part payment.

From this judgment Brown alone appeals.

The first question to be decided is whether we ought to re-
verse the finding of faet upon which the judgment below chiefly
rests, viz., the knowledge on the part of Brown and Detwiller
of the specific mistake which had been made.  For myself I can-
not find anything which would, in my opinion, justify us in
doing so. I do not think it is necessary to refer in detail to the
evidenee, 1 have read it with some care, and it has left the
same impression on my mind as it did on the mind of the trial
Judge. If T were going to suggest a reversal of his finding, 1
think it would be incumbent on me to point out with some par-
tienlarity the exact ground upon which I thought such a course
should be taken. But the position is the reverse; and, to put
the matter in the mildest form, it is sufficient to say that I have
discovered nothing which, in my opinion, could justify us in
concluding that the trial Judge was clearly wrong in his find-
ing of fact, and, that being so, his finding ought to stand un-
disturbed.

I also think that the judgment is right upon the point of
law. In Assets Company Ltd. v. Mere Roihi, [1905] A.C', 176,
at 210, the Judicial Committee of the Privy Council, in dealing
with a question arising under the similar provisions of the New
Zealand Registry Aects, said -—

By fraud in these Acts is meant actual frand—i.e., dishonesty of some

sort; not what is called construetive or equitable fraud—an unfortunate
expression and one very apt to mislead, but often used, for want of a better
term, to denote transactions having consequences in equity similar to those
which flow from fraud, Further, it appears to their Lordships that the
fraud which must be proved in order to invalidate the title of a registered

purchaser for value, whether he buys from a prior registered owner or

from a person claiming under a title certified under the Native Land Acts,
must be brought home to the person whose registered title is impeached or
to his agents, Fraud by persons from whom he claims, does not affect him
unless knowledge of it is brought home to him or his agents, The mere
fact that he might have found out fraud if he had been more vigilant and
had made further inquiries which he omitted to make does not, of it-
self, prove fraud on his part. But if it be shewn that his suspicions were
aroused, and that he abstained from making inquiries for fear of learning
the truth, the case is very different and fraud may be properly aseribed to
him. A person who presents for registration a document which was
forged or has been fraudulently or improperly obtai

pd, is not guilty of
frand if he honestly believes it to be a genuine document which could be
properly acted upon. In dealing with colonial titles depending on the
system of registration which they have adopted, it is most important that
the foregoing prin

iples should be borne in mind, for if they were lost sight
of that system will be rendered unworkable,
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This passage was cited with approval in the judgment of
Nesbitt, J., delivering the opinion of a majority of the Supreme
Court of Canada in Syndicat Lyonnais du Klondyke v. Me-
Grade, 36 Can, S.C.R. 251, at page 266,

In that ease the facts were, that the plaintiff MeGrade was
the holder in due course of two promissory notes made hy one
MeConnell upon which he had, in a former action, recovered
judgment.  He then sued on behalf of himself and all other
creditors of MeConnell to set aside a transfer of the lands in
question made by MeConnell to his wife as being void and
fraudulent as against ereditors,  While this action was pending,
the wife transferred the lands to the Syndicat Lyonnais du
Klondyke, and a new certificate of title was issued to that com-
pany. Prior to this the plaintiff had sueeeeded in indueing the
registrar to register a lis pendens and this had been noted on
the certificate of Mrs. MeConnell.  The company were then
made parties defendants to the aetion. Mr. Justiece Dugas, the
trial Judge, held that the transfer was fraudulent, but that the
lis pendens, being an irregular document not allowed hy the
Land Titles Act, 1894, and its amendments, was ineffectual as
notice to the company and dismissed the action. This judg-
ment was reversed on appeal to the Territorial Court en bane
of the Yukon. On appeal to the Supreme Court of Canada, the
Chief Justice of Canada was in favour of simply dismissing the
appeal, saying that he did not see any reason for doubting that
the company took with full knowledge of the danger they were
exposing themselves to. Neshitt, Sedgwick and Davies, JJ.,
agreed with this, but thought an amendment should be allowed,
permitting the company to raise the plea that no debt existed
on the note sued on which the plaintiff was entitled to recover
and that MceConnell’s deed to his wife was not for the purpose
of defrauding the plaintiff and his other ereditors, and they
allowed a new trial. Tdington, J., also agreed, although he
wrote a judgment without havin