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RKA1) THK DOMINION LAW KKPOKTS

Thk Axnotatkd Skkikh ok Canadian' Rkpoktk.

The Dominion Law Reports were begun two years 
ago, with the avowed task of properly head-noting 
and digesting for the profession practically every re
portable Canadian case from ocean to ocean, so as to 
include in the series every point of permanent value 
as a precedent.

To such of these as required special annota
tion, scientific and modern annotations were appended. 
The D.L.IL has faithfully given to the profession, not 
only all the cases of value as indicated, but also num
erous annotations of which an alphabetical index is 
given herewith. The lawyer has, therefore, enjoyed 
under his D.L.IL subscription, without collateral re
search or added expense, the benefit of these ready
made briefs by way of annotations.

In making the D.L.IL what it is, money has been 
liberally expended for authentic and official copies of 
decisions rendered, and the best legal skill has been 
employed in writing annotations and head-notes of a 
high type to meet the pressing need of the busy law
yer. The support given the work has shewn that 
these efforts have been appreciated hv Bench and 
Bar.

Tin• Annotation* in D.L.U.
Annotating is both a science and an art, and it is 

of modern development. It is really the indirect (if 
tardy) outcome of that great law reform movement, 
to make law a less inexact science.

What are the functions of the modern annotation) 
Primarily to assist solicitors and counsel in the pre
paration and consideration of their briefs.

The scope of this annotation service may be illus-
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trated hy taking a remit D.L.R. annotation on 
“When injunction lies.” as an example. It was pub
lished with the ease of Canadian Rubber Co. v. Co
lumbiai Rubber Co., 14 D.L.R. 4.j.i at 4(10. That an
notation embraces, not only an exact definition of Its 
subject-matter and a concise sketch (so far as ger
mane) of the struggle to fuse law and equity, and to 
abolish meaningless fictions and rules, but also a 
complete list of all illuminating eases, bringing out 
clearly the underlying principles which govern as to 
“When injunction lies." It Is merely a type of the 
numerous annotations which have, through the 
D.L.R.. reached the lawyer and helped him bv wax 
of ready-made briefs in his general practice.

It is, perhaps, not going too far to state that the 
ideal annotation calls for the combined learning, skill 
ami research of the reporter, the hcadnoter. the text 
writer, the lawyer, the judge. It gives the precedents 
as fourni by the annotator and his criticism of same, 
and comparison with collateral subjects to which the 
same legal doctrine might be "" '. It brings to
gether the authoritative eases which may not hax'e 
been mentioned in the judicial opinion, but which may 
be most important in a later ease In which the opinion 
would be relied upon. Distinguishing features as 
applied to other circumstances are emphasized, (iixvn 
a question of law, the beacon value of the annotation 
is obviously to marshall with method and skill the 
leading cases pro and con.

The skilful and practical annotator places him
self, as nearly as possible, in the lawyer’s shoes, and 
gives him the law with the annotator's reasoning, 
based, of course, on those sources equally open to 
Bench, Bar, and annotator.

An extract from the Canada Law Journal is of 
interest: “The value of intelligent and more or 
less exhaustive annotations on current cases of im
portance, such as in Canada one finds in the Dom-
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inion Law Reports, is emphasized in an article which 
recently appeared in Cane and Comment. This article, 
we notice, was copied into the Law Time», long re
cognized as the leading authority in tirent Britain in 
such matters. Its appearance there is some indica
tion of the approval hy that journal of the annotation 
system; a system which is already popular with the 
profession on this side of the Atlantic, and which 
must soon lie adopted in more conservative England 
for the benefit of the profession there. The law is en
riched, and not smothered, by its many eases. But 
the generalizing must be done by careful and accurate 
methods anil with adequate expenditure of time, 
neither of which the lawyer can be expected to bring 
to such work. And so it has come to pass that, after 
the work of the great commentators, and. in sequence, 
the work of the digesters, have been done, need has 
developed the modern annotator and his methods."

The lleadnoten in IKL.lt.
The D.L.R. headnote system calls for a scientific 

statement, in numbered paragraphs, of the principle, 
or principles, underlying each case and governing its 
judicial decision.

The old system of headnoting often missed the 
mark by incorporating a top-heavy statement with 
the names of the parties, the minute serial proceed
ings of the case, the specific sums of money involved 
or the like incidental details, none of which might in 
any way contribute as a basis for the judicial decision. 
Our system aims at giving the principle, and. with it, 
only such details as are component parts of the rea
soning on which such principle is based.

For instance, the reasoning to a principle is the 
same whether the plaintiff chances to bear the name 
of Smith, or any other particular name; hence omit 
it. Again, in a vendor and purchaser case, it may be 
quite immaterial whether the vendor chances to be
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tlu* plaintiff or the defendant; in which event it is 
obviously needless to shew whether he prosecutes or 
defends the action.

There may he a dozen distinct circumstances in 
the case, of which some only are essential to the de
cision of the particular principle involved in the head- 
note; hence omit the others in enunciating the prin
ciple, making the statement as clear and concise as pos
sible without unnecessary details.

In headnoting, while it is essential to bring out 
each decided principle under its proper classification, 
care must, of course, be exercised against including as 
judicial decisions such opinions as would more prop
erly be classified as men* dicta. Many judicial state
ments which are not strictly judicial decisions essen
tial to the judgment, are worthy of headnoting under 
this category.

In the D.L.R. each headnotc is classified under the 
scientific classification system known as the Standard 
I,air Clatuifiratiou, with main head and sub-heads for 
convenient reference, and with bracket citations of 
eases affirmed, reversed, applied, followed, overruled, 
distinguished or otherwise specially considered. The 
same classification has been adopted since 1912 in the 
Canadian Annual Digest, and has met with general 
approval.

Where a statute is being construed, the headnotc 
is not encumbered by incorporating the complete text 
of the section involved, yet a sufficient summary of 
its nature is given to indicate the gist of the statute- 
law under consideration, thus enabling the lawyer, 
without fresh research, to place it instantly.
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DOMINION LAW REPORTS
WILCOX v. WILCOX.

Manitoba Court of King’s Hatch, Metcalfe, J. October 8, 1913.

1. Judgment (§ IV—220)—Actions on foreign judgments—Validity of
• MARRIAGE.
In an action in Manitoba to set aside a conveyance of land made to 

the defendant in consideration of her marriage to the plaintiff, where 
the latter pleads a foreign judgment (rendered subsequent to the 
bringing of the action at bar and between the same parties declaring 
the marriage null and void ah initio but declared to be without pre
judice to the rights of the parties under the conveyance), the Manitoba 
court will not. upon such foreign judgment alone, predicate a failure 
of consideration for such conveyance as having been made in considera
tion of the marriage, nor be bound by the findings of fact upon which 
the foreign judgment was based although certified therewith.

fS pc ton v. (Jilmour, 14 Man. L.R. 700. referred to; see also Anno
tation on actions on foreign judgments, 0 D.L.R. 788; as to clearness 
of proof required to annul marriages, see Dilts v. Warden, 5 D.L.R. 
186.]

2. Evidence (8 HE 3—156)—Absence for seventeen years—Presump
tion of death—Fraudulent representation.

In an action against a woman for fraud, involving her alleged 
widowhood and right to re marry, proof that for seventeen years, prior 
to the time of her re-marriage, she had not seen or heard of her former 
husband, tends to negative a charge against her of fraudulent and 
false representation of widowhood.

f/i\ v. Wiltshire, 0 Q.II.I). 360. considered ; see also Wallace V. Potter,
: l) ML 114.]

MAN

k. n.
ISIS

Trial of action to set aside a conveyance of land situate in 
Souris, Manitoba. The action was dismissed, but with leave to 
plaintiff to bring a new action if so advised.

11. E. Henderson, K.C., for plaintiff.
,1. E. Kilgour, for defendant.

Statement

Metcalfe, J. :—The plaintiff and defendant both reside at 
Long Beach, California. In June, 1910. the parties, then domi
ciled in California, went to Victoria, British Columbia, and there 
went through the marriage ceremony, apparently legally per
formed. The plaintiff had already reached the allotted age of 
three score years and ten, notwithstanding which he had for six 
months previously been cohabiting with the defendant under 
circumstances to which I will later refer. During that period 
he had on various occasions indicated an intention to transfer 
to the defendant when she became his wife, certain property in 
Souris, Manitoba, being the property in question in this action.

Immediately after the ceremony the parties went to a
1—1ID.L.R.

Metcalfe, J.
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MAN. lawyer’s office in Victoria where the plaintiff executed a deed 
the property. No money consideration passed. The plaintiff 

]{,j:{ now seeks to set aside this conveyance, claiming that there was
----  no consideration, and that there was undue influence, and fraud

Wilcox and misrepresentation.
Wilcox. Notwithstanding that from some standpoints the facts might

----  well remain obscure or unrecorded, and while there are many
Metcalf*,i. details which I will avoid where possible, still 1 think on the

whole justice may not he done to the parties unless I find some 
material facts, and deal at some length with details.

The plaintiff is without education. While he can sign his 
name, he can neither read nor write. lie came to Canada with 
his family, from England, about liO years ago. Early thrown 
upon his own resources he learned the trade of a bricklayer and 
plasterer. Later he married. In 1882 he came west, homestead
ing near Souris, lie followed his trade and apparently made 
some money contracting in a small way. Ilis family in the mean
time having arrived from Ontario they all moved out to the home
stead. At first he did not make a success of farming and moved 
to Souris where again he followed his trade and built some 
houses. After some years he moved back to the farm. Notwith
standing his lack of education he succeeded very well in life and 
as things went became wealthy.

During his first marriage his family relations were exceed
ingly happy. He became the father of ten children. He lived 
the simple life, never wandering from the path of virtue. He 
says so. No attempt was made to contradict this. At an ad
vanced age Mrs. Wilcox became ill. Thankful that he could 
afford to retire and reside abroad, and being advised on ac
count of his wife’s health to go to the Pacific Coast, he left 
Manitoba for British Columbia. Finding his wife did not im
prove, he took her to California. There they met a certain Mrs. 
Young, with whom they at once become friendly.

The plaintiff had been doing his best to nurse his wife, but 
she was getting no better. Mrs. Young said she had a daughter 
who was a nurse. The old couple were delighted with Mrs. 
Young. They also thought they would Ik* delighted with her 
daughter. So they arranged with the mother to engage this 
daughter to nurse Mrs. Wilcox. The daughter (who is the 
defendant) came and was introduced as Mrs. Lehman, a widow. 
She was engaged to nurse Mrs. Wilcox. The u))shot of it all 
was that Mr. and Mrs. Wilcox and the defendant went to live 
with Mrs. Young at her house, the plaintiff paying for their lodg
ing and for the nursing. Other than as imparted by Mrs. Young 
and Mrs. Lehman, their past life was unknown to this trusting 
old couple.

By reason of an advertisement the defendant met one Bro-
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berg in St. Paul, in 1893, and married him. They went to Win
nebago, and after a few days she left him. Her story as to this 
marriage and the reasons she gives for leaving are sordid. But 
the material facts are that she married Broberg and left him 
shortly afterwards, since which she has not seen nor heard of 
him. She does not remember what he looked like, she thinks lie 
was a lineman, she knows he was a brute. She says he commit
ted adultery with the chamber-maid. In 1899 she married Leh
man. a farmer. Lehman was evidently well acquainted with 
the defendant and her family. They went to Lehman’s farm in 
Pennsylvania. She left Lehman. She says he also committed 
adultery with a servant. However that may be she got the farm 
and heard no more of Lehman. Then she met one Chandra in 
Los Angeles and for some time kept house for him, during which 
time they cohabited. Finally they had a row over some property 
and she left Chandra. She says she told Wilcox all about this 
prior life. This Wilcox denies. The evidence of Chandra 
branded the woman as decidedly loose and unchaste. 1 cannot 
believe that she told either Wilcox or his wife the truth con
cerning Chandra. Neither do I think she told him anything 
about Broberg.

1, therefore, find that these two old people believed her to be 
what she represented herself, a hard-working woman, chaste 
and a widow.

There is no douht that both the defendant and her mother 
treated the old people with great kindness and at that time con
ducted themselves as good women should. The defendant nursed 
Mrs. Wilcox and gave her such care and attention that the old 
lady began to love her. Fanciful as it may seem, knowing that 
she was soon to die, she planned that as soon as she was dead 
her husband should marry the defendant. One day she told the 
plaintiff that the defendant would make him a good wife. She 
advised him to marry her and told him to give her “the pro
perty.” dust what property she meant does not appear. Mrs. 
Wilcox then owned this Souris property, however. She left it 
to Wilcox when she died. It is not unreasonable to infer that 
she meant the property in question. Shortly before Mrs. Wilcox 
died she called both the plaintiff and defendant to her bedside 
and putting her husband’s hand in that of the defendant, told 
him to marry her right away and take her home with him, no 
matter what people would say, adding that the defendant would 
make him a good wife and take care of him.

Mrs. Wilcox died on December 5, 1909. The defendant and 
her mother were kindness itself to the old man. Undoubtedly, 
a stranger in a strange land, he was grateful. He says the de
fendant was affectionate and kind and did everything she could 
to make him comfortable. He considered himself engaged to her.
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We also find the plaintiff's cheque l>ook was being used rather 
freely for the benefit of the defendant and her mother. Whether 
the plaintiff’s conscience began to prick him or not is not re
corded, but after a while he said to the defendant, “I don’t like 
living this way, I want to get married.” She said it was too 
soon, that people would talk, that in the meantime she would be 
just the same as a wife to him. Incidentally she ‘‘kept at” him 
to transfer to her some property. On January 20, 1910, he trans
ferred to her a life interest in some house property in Pasadena 
for the expressed consideration of ten dollars. No money con
sideration passed. Although unmarried, they continued to co
habit. One night after they had retired the defendant talked 
some of her old home, and Wilcox asked her when Lehman had 
died and where. She then admitted that she did not know, and 
suggested that she get a divorce. While in this unhappy state 
the defendant’s brother brought them one morning a newspaper 
giving an account of Lehman’s death. They then went to 
Victoria and the marriage ceremony was there performed. It 
seems to be conceded that Lehman is dead. The parties returned 
to California. The happy bridegroom invested in an automobile 
and was otherwise fairly free with his bank account. Things 
went swimmingly. Before marriage the lady had received a life 
interest in the Pasadena property. As the old man put it, she 
had ‘‘kept at” him to give her the Souris property, but he had 
steadfastly refused, saying he would not do that ifiitil her name 
was Wilcox.

In passing. 1 may mention that the plaintiff’s children and 
their families resided near Souris, likewise did all his old cronies. 
The reason for his refusal is, therefore, obvious. It goes a long 
way to establish that lie had full use of his faculties and was 
not unduly influenced.

But now the defendant was married ami had the Souris pro
perty. She wanted more. In September, 1910, the plaintiff 
bought a property at Long Bench (California) for $7,000. The 
defendant wanted it. At the time of the purchase they went to 
the lawyers, who told the plaintilf that there was a ‘‘nice little 
way” whereby this, or a share of it, could be made to her. He 
refused to follow out their suggestion and the deed was made to 
him. This, to my mind, is another reason against the general 
charge of undue influence. But she “kept at it” and pointed out 
that in case of his death his family would make her trouble. On 
December 19, 1910, for the expressed consideration of ten dollars, 
he transferred to her this Long Beach property, which was their 
home. No money consideration passed. The plaintiff admits 
that all these gifts were reasonable were she his wife, and that 
after making such gifts he had still enough to live on comfort
ably. They continued to reside together until October, 1911,
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when the defendant raised $1,000 on the Long Beach property 
and with her mother took a trip east. She said she was sick and 
wanted to see eastern physicians. The plaintiff did not want 
her to go. Afterwards he followed, hut after visiting her and 
her relatives a few days, lie returned to California. lie wired 
her to come home. She did not come. He sought advice, en
gaged detectives and soon became aware of her relations with 
Chandra and other details of her past life. He then decided 
lie would live with her no longer. He left for Canada and did 
not see her again until his return to California, when he met her 
by chance. She was then living in the Long Beach property 
and asked him to return “home.” But he would not. He taxed 
her with her past life. She said she was his wife anyway, no 
mutter what had occurred prior to the marriage. The plaintiff 
says that he refused to live with her again because of what he 
had learned relating to her conduct prior to the marriage with 
him.

He commenced an action in California to set aside the mar
riage and the California conveyances, and he also commenced 
this action. It does not appear which action was commenced 
first. By an amendment before triai he alleges the marriage to 
Broberg and says that Broberg was at the time of the marriage 
ceremony between these parties still living, whereby the alleged 
marriage between the plaintiff and the defendant was a nullity. 
That the conveyance was made upon the faith of the defendant’s 
representation that she was a widow. That such representation 
was untrue and was a fraud upon the plaintiff. The case came 
to trial without any denial of this allegation, but at the trial the 
defendant’s counsel moved for leave to amend, and the plain- 
tiff’s counsel consenting, the amendment was allowed and at
tached to the record.

In support of the said allegation counsel for the plaintiff 
tendered a record of a judgment of the Superior Court of Cali
fornia for the county of Los Angeles, of January 14, 1913. The 
judgment not having been pleaded and the defendant’s counsel 
objecting want of notice, I rejected the evidence. Later the 
defendant’s counsel withdrawing that objection only and object
ing as to its materiality generally, 1 allowed the plaintiff to plead 
the judgment, subject to all objections and reserving all ques
tions as to its materiality or admissibility.

Since the trial counsel for the plaintiff has submitted to me 
the following in writing as his proposed amendment to the 
statement of claim :—

7h. In an action instituted and carried on by the present plaintiff 
against the present defendant in the Superior Court of the State of Cali
fornia, in and for the county of Los Angeles, in the United States of 
America, a Court of Record having jurisdiction, it was duly and finally
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Mini coiiclii'ixvly adjudged upon issue joined thereon liet ween the >nid 
partie» that the said assumed or pretended marriage was a nullity and the 
said judgment is binding upon the defendant in this action and by reason 
thereof the said assumed or pretended marriage of the defendant to the 
plaintitr was and is a nullity in fact and in law.

To this the defendant hits not replied. It does not appear 
that the rceord has lieen amended. The California record of 
the .judgment recites that a case between these parties having 
come on for trial on December 13, 1912, the parties being both 
represented by counsel, the cause having been tried and submit
ted to the Court, and the Court having given its decision in 
writing, and it having ordered that judgment he entered as 
directed in the said decision, goes on to state, amongst other 
things as follows:—

It is ordered, adjudged and decreed that the marriage between plaintiff 
Thomas Wilcox and defendant Carrie Wilcox, then called Carrie Lehman, 
solemnized at Victoria. British Columbia. Dominion of Canada, in the 
month of June. 1010. lie and the same is null and void and the same is 
hereby declared annulled. Ordered, adjudged and decreed that this judg
ment is without prejudice to the rights of the parties ns to the .Souris 
property or the action pending in the Canadian Courts with respect to the 
property at Souris.

The decision in writing referred to, certified under the sen! 
of the Court, is filed. The learned Judge goes into the case in 
great detail. He finds many facts, none of which findings of fact 
are pleaded. Amongst others he finds :—

That on or a Imut the year 1893 she was married in the State of Minne
sota to one Albert Broberg from whom she has never been divorced and 
that the said Albert Broberg is still living and that her marriage ever since 
same was consummated has been and still is in force. . .

That the plaintiff did not then at the time the said marriage ceremony 
was |a>rformed know anything about any marriage between Carrie Lehman 
and the said Broberg.

But as hereinbefore found the defendant Carrie Lehman had then 
living a husband named Broberg to whom she had been married and from 
whom she never had been divorced and that her marriage to the said 
Brolierg was then in force and that her alleged marriage to the plaintiff 
was invalid.

At a conclusion of law and as a part of the said decision the 
learned Judge found
that the alleged marriage between the plaintiff and the defendant Carrie 
Wilcox was and is void and that the same should lie annulled.

That the judgment entered herein lie without prejudice to the rights 
of the parties with respect to the said Souris property and without pre
judice to the action pending in the Canadian Courts with relation thereto.

Although my attention was not directed to i* at the trial, I 
now find that the California judgment was rendered since the 
commencement of this action. No authority is cited for the ad-
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mission of such evidence on behalf of the plaintiff. I am not 
aware that it is the practice of this Court to allow the plaintiff 
to so plead. In view of the ease of S piton v. Gilmour, 14 Man. 
L.R. 706, and the eases there cited, I am inclined to the view 
that the plaintiff has not the right to enter the plea which he 
now submits.

The action is not to declare the marriage null, hut Is to set 
aside a conveyance. In view of the cases cited in Ilolmested on 
Matrimonial Jurisdiction and the arguments there advanced, 
pages 1 to 14, I have grave doubts as to the jurisdiction of this 
Court to deal with the marriage, although it might appear 
void ab initio.

However, unless I find upon the evidence (without admitting 
the California judgment, or without giving effect to any plea 
of res judicata as to the facts which might he set up), that Bro- 
herg was alive, 1 do not see how, even though I have the juris
diction, I could declare the marriage null and void ab initio.

The plaintiff says that he would not have had anything to 
do with the defendant had he known the details of her past life. 
By this, I take it, he means that had he known of the marriage 
to Broberg and of her conduct with Chandra. That may he so, 
but as I have already said, he had been cohabiting illicitly with 
this woman for six months prior to the marriage and prior to the 
transfer.

I am not impressed with his claim of undue influence. Al
though uneducated, he appeared to me to he a man exception
ally intelligent, physically vigorous, and with his mental faculties 
unimpaired. 1 do not think the conveyance was made wholly in 
consideration of the representations as to chastity. The man 
was getting older and desired someone to take care of him. He 
thought the defendant was admirably adapted for that purpose. 
Even after the illicit cohabitation and while such continued, he 
still desired to marry her, renewed his promise to marry her, 
and promised that as soon as she married him he would transfer 
the property. Immediately after the marriage the property was 
transferred. The woman lived with him for more than a year 
afterwards. I think the transfer was executed in consideration 
of this marriage and while the marriage stands, ought I to set 
aside the transfer? I think not.

Vnchastity prior to marriage, although concealed and under 
most aggravating circumstances, appears to be no defence in an 
action for alimony. Neither does it appear to be a defence in an 
action to recover from the husband property given to a wife 
prior to marriage: A. v. A., 15 Man. L.R. 483.

Was Broberg alive at the time of the marriage? The plain
tiff says that, having proven the marriage to Brolierg, notwith
standing that 17 years passed, I must presume him to he alive. 
If alive, of course she was not a widow. In support of this eon-
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That was a criminal ease not left to the jury, and there being on 
the one hand a presumption of life (after 11 years) and on the
other hand the presumption of innocence, it was held that it 
should have been left to the jury to decide what was the fact.

Wilcox. Here the plaint iff founds his action on fraud. Is there a
Metcalfe, J. presumption that Broberg was alive after 17 years? Is it evi

dence to establish this fraud ? Is there not, considering that the 
plaintiff must prove his fraud to the hilt, an analogy with the 
principle laid down in It. v. Wiltshire, 6 Q.B.D. 366, that on 
the one hand although there may be a presumption of life, on 
the other hand, if 1 may use the term, there is a presumption of 
innocence of fraud ?

If I am right in this view, then I must weigh one with the 
other and find the fact. Under the circumstances I do not 
think that I should find as a fact that Broberg was alive at the 
time of the marriage with the plaintiff. I, therefore, dismiss 
the action.

When the case came to trial, there being no denial of the 
allegation that Broberg was living at the time of the marriage 
with the plaintiff, it may be that he would have succeeded upon 
the pleadings. It was only the amendment of the defendant 
which made it necessary for the plaintiff to attempt to introduce 
the California judgment. Under all the circumstances of the 
case I allow no costs.

In view of the facts decided by the California judgment and 
as it may be that the plaintiff could succeed in a new action, I 
allow him to bring such further action as he may l»e advised.

Action dismissed.

IMP. BRITISH COLUMBIA ELECTRIC R. CO. Limited v. STEWART.

p. a
1913

Judicial Committee of the Prim/ Council. Present: The I/ord Chancellor, 
Lord Dunedin, Lord Atkinson, Lord Shaic, Lord Moulton. July 23, 1913.

1. Municipal corporations (§ IIC 3-00)—Ordinance — By-law—Valid
ity-Approval by ratepayers—By-law consenting to special 
privilege or franchise conferred by legislature.

A municipal by-law directing the execution of an agreement be
tween the municipality of Point Grey and an electric railway com
pany consenting to the construction of a tramway on certain streets of 
the municipality and also imposing terms on which cars should be op
erated. does not confer such a particular privilege, right or franchise 
as to require the submission of the by-law to the ratepayers for ap
proval under sec. (14 of the Municipal Clauses Act. B.C. Stat. 100(1, 
where the railway company was empowered by ch. 55 of the B.C. Stat. 
of 189(1, to construct and operate a tramway in that and other muni
cipalities subject to the consent of the municipal council being first 
obtained and to the latter's designation of the streets upon which 
the tramway should be built, although the permission of the municipal 
council was further specified by statute to be upon such conditions 
as to plan of construction and for such period as might be agreed
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upon between the company and the council ; the purpose of the proviso 
requiring the consent of the municipality is restrictive and not dona
tive in character, and its function is to circumscribe, or impose con
ditions upon the exercise of the rights already conferred by the logis

tic Point drey Electric Tramway Ity-law, 10 B.C.R. 374, reversed.] 
2. Statutes (8 II A—00)—Construction and effect—Later statute to 

control—Acts of same session—«Repugnancy.
If there be a repugnancy between two statutes passed at the same 

session of the legislature, the later statute will prevail, ami where 
there is no other mode of distinction as to date, the chapter of the an
nual statutes bearing the higher number may be presumed to be later 
in date.

[R. v. Justices of Middlesex, 2 B. Si Ad. 818, approved.]

Appeals by special leave from two Orders of the Court of 
Appeal of British Columbia, dated November 29, 1911, and 
December 15, 1911, respectively (Re Point Grey By-law, 1G 
B.C.R. 374).

A new franchise agreement having been entered into between 
the municipality and the railway company pending these pro
ceedings, but the company desiring a ruling upon the validity 
of the judgments below, the appeal was argued ex parte, follow
ing an order dismissing the contestant electors therefrom on 
their own application.

Sir Robert Finlay, K.C., for the company appellant.
Lord Atkinson :—By the first of the orders appealed from, 

leave was refused to the British Columbia Electric R. Co., Ltd., 
styled in the case the appellant company, to be added as parties 
in an appeal then pending in the Court of Appeal in which four 
electors of the municipality of Point Grey in British Columbia 
were appellants, and the corporation of Point Grey were respon
dents, and to intervene and prosecute the same.

By the second, the Court of Appeal allowed an appeal against 
an order of Mr. Justice Morrison, datetV February 27, 1911, 
and decided that a certain by-law passed on September 10, 
1910, by the corporation of Point Grey, styled the Electric 
Tramway By-law, 1910, No. 15, should be quashed as invalid on 
the ground that it was either ultra vires or had not received the 
assent of the electors of the municipality. [Re Point Grey By
law, 16 B.C.R. 374.]

Since special leave to appeal was obtained a new by-law, to 
practically the same effect as the first, has been passed by the 
corporation of Point Grey, submitted to a poll of the electors, 
and approved of by them, but upon the terms that the right of 
the appellant company to prosecute the appeals which they had 
obtained special leave to prosecute should not be thereby af
fected. Neither the corporation nor any of the electors appeared 
on the hearing of the appeals before their Lordships. The par-
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ticular feature of the by-law which, it was contended, neces
sitated its submission to the electors for their approval was this, 
that it, in effect, granted by charter to the appellant company 
“a right, franchise or privilege” within the meaning of sec. 
64 of the Municipal Clauses Act, 1896, of British Columbia. The 
sole question for decision is whether this construction of the 
agreement is right.

The facts so far as material to the decision are as follows. 
Some distance to the south-east of the city of Vancouver, in 
British Columbia, is situate on the Fraser river the city of New 
Westminster. To the west of the former city, at the extreme 
end of the promontory which forms the southern boundary of 
English bay, is situate the municipality of Point Grey.

The appellant company was incorporated by the Consoli
dated Railway and Light Companies Act of 1894 and given 
powers to acquire the franchises, rights, properties, and pri
vileges of other companies. In exercise of these powers it ac
quired by purchase the property, rights, powers and privileges 
of three companies, namely, the New Westminster and Vancou
ver Tramway Co., the Vancouver Electric Railway and Light 
Co., Ltd., and the North Vancouver Electric Co. In the year 
1896 an Act (statutes of British Columbia, 1896, ch. 55) was 
passed to amend this Act of 1894, to change the name of the 
appellant company into that of the Consolidated Railway Co., 
to confirm these purchases and to vest in the appellant com
pany under its new name all the property, rights, privileges, 
powers and franchises of the three aforesaid companies. This 
statute, in addition, by its 33rd, 39th, 41st, 52nd, 53rd, and 
54th sections enacted, as far as is material, as follows:—

Sec. 33. The company is hereby authorized and empowered to construct, 
maintain, complete, and operate a single or double track street railway, 
tramway or railway, with all necessary switches, side tracks and turn-outs, 
and all other requisite appliances in connection therewith, upon and along 
such streets within the cities of Vancouver and New Westminster as the 
mayor and council of the said cities respectively may direct, and under and 
subject to any by-laws of the corporation of the said cities made in that 
behalf, and also to construct and maintain a tramway or tramway#, rail
way or railways, between the said cities of Vancouver and New West
minster, and in the districts adjacent to the said cities, and over and 
upon such lands as th* company may acquire, and along such road or 
roads between the limits of the said cities as may be specified by any 
municipality through which the same may lie constructed.

Sec. 39. The councils of any municipality in the Province of British 
Columbia and the company arc hereby respectively authorized, subject to 
the provisions of this Act, to make and to enter into any agreement or 
covenant relating to the construction of the said railway for the paving, 
macadamizing, repairing and grading of the streets or highways, and the 
construction, opening of, and repairing of drains or sewers and the laying
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of gas and water pipes in the said streets and highways, the location of the 
railway, and the particular streets along which the same shall he laid, the 
pattern of rails, the time and speed of running the cars, the amount of 
fares to lie paid by passengers, the time in which the works are to lie com
menced, the manner of proceeding with the same, and the time for comple
tion, and generally for the safety and convenience of passengers, the con
duct of the agents and servants of the company, and the non-obstructing or 
impeding of the ordinary trallic.

Sec. 41. The company shall have full power and authority to use and oc
cupy any. and such parts of any, streets and roads and h'ghways as may lie 
required for the purposes of its railway track, the laying of the rails and 
the running of its cars: Provided always, that the consent of the council 
of any municipality, when within such municipality, and of the chief 
commissioner of lands and works for the time I wing of the Province of 
British Columbia, when the streets, roads, and highways are not within 
a municipality, respectively, shall lie first had and obtained, who are 
hereby respectively authorized to grant permission to the company to con
struct its railway as aforesaid within their respective limits across and 
along and to use and to occupy, the said streets or highways, or any part 
of them, for that purpose, upon such conditions as to plan of construction, 
and for such period or periods as may be respectively agreed upon be
tween the company and such council or the chief commissioner of lands and 
works aforesaid.

Sec. 62. The company shall have the power to enter into and conclude 
any agreement with any other tramway or railway company, or any cor
poration, for leasing or selling to them the property, real or personal, 
rights, contracts, privileges, powers and franchises of the company or 
any part thereof, or for the working or managing of any of its lines of 
railway, or for running powers over the same, or any part thereof : Pro
vided that such agreement shall be approved of by two-thirds in value of 
the shareholders at any special meeting called for that purpose.

Sec. 53. The company shall have power to enter into contracts with any 
person or persons, corporation or corporations, and with any municipality 
in the said province, for building and equipping street railways and for 
lighting the streets of any municipality and supplying it or them with 
I lower and heat, and any such contract shall lie valid and binding for the 
term of years thereby agreed upon on the company and any such person or 
persons, or any municipality, corporation or corporations, so contracted 
with.
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The powers conferred by these enactments on the 
company are very wide.

The 33rd and 41st sections arc somewhat obscurely worded. 
They purport to deal with five different classes of railway lines. 
It was not suggested by Sir Robert Finlay, who appeared for 
the company, that it was intended by the framers of this Act 
that municipalities in districts adjacent to either of these cities 
should not have power to specify the roads, streets and high
ways, within their limits, upon which railways should be laid, 
and it would appear to their Lordships that the construction of 
these ambiguous sections which would confer this power upon 
them, should, if possible, be preferred. They think it is pos-
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sible, and that the sections can, without doing any violence to 
their language, he so interpreted. The learned Chief Justice, 
apparently, held that the statute only authorized the company to 
construct lines of railway in those districts adjacent to one or 
other of the two cities which lay between those cities, llis 
words as reported are:—

The same section (i.e., section 33) also confers upon the respondents 
power to construct and operate tramways in the districts adjacent to the 
said cities, but does not expressly confer any rights to construct its lines 
over the streets and highways of such adjacent districts other than such 
as lie between the limits of the said two cities. The rights given over 
streets or highways by the said section are confined to the said cities and 
to streets lying between them.

Their Lordships cannot adopt this view', as they understand 
it. They think, as has already been indicated, that where the 
lines of railway are constructed in districts adjacent to either of 
tin* cities, though not lying between them, and are laid along or 
across the roads, streets or highways, situate within the limits 
of a municipality, the governing body of that municipality have 
vested in them all the powders conferred by these sections, in 
that behalf, upon municipal authorities.

The governing body concerned in the present case is the cor
poration of Point Grey, and the lines of railway with which the 
case is conversant are admittedly laid along streets and high
ways within that municipality.

In their Lordships’ view the effect of sec. 33 is to confer 
upon, and vest in the appellant company every power, pri
vilege, franchise, and right necessary to enable them to con
struct their lines of railway along any of the streets, roads and 
highways within the limits of the municipality of Point Grey. 
They think that the sec. 41 enables the company to use and 
occupy wholly or partly such of these streets, roads and high
ways as may be necessary for the purposes of their railway, 
and that both sections combined vest in the company all the 
power necessary to enable them to operate these railways when 
constructed.

These very wide powers, privileges and franchises are, how
ever, limited and restricted in their use and exercise in three 
different directions. First, by the provision requiring the con
sent of the corporation to be given to the exercise of the com
pany’s powers; secondly, by the provision giving to the cor
poration the right to specify the streets and highways along 
which the rails shall be laid ; and thirdly, by the provision that 
the corporation may dictate the manner in which and the terms 
upon which the railway shall be constructed and operated. These 
powers of the corporation are, however, of a restrictive, not 
of a donative character. They do not enable the corporation
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to give, grant or confer any right, power, or privilege whatso
ever upon the company. Their only function is to circum
scribe or impose conditions upon, the exercise by the company 
of the rights, powers and privileges already conferred upon it 
by the legislature.

It was not, as their Lordships understand, contended that 
a by-law merely expressing the consent of the corporation to the 
construction by the company of a railway or tramway over 
the particular streets or highways in Point Grey selected by 
the corporation itself, and nothing more would, under the provi
sions of sec. 64 of the Municipal Clauses Act, 1896. require the 
approval of the electors. That section runs thus:—
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Notwithstanding any law to the contrary a municipal council shall 
not have the power to grant to any person or corporation any particular 
privilege or immunity or exemption from the ordinary jurisdiction of the 
corporation, or to grant any charter liestowing a right, franchise, or 
privilege, or give any bonus or exemption from any tax, rate or rent, or 
remit any tax or rate levied or rent chargeable unless the same is emliodied 
in a by-law which, before the final passage thereof, has been submitted 
to the electors of the municipality who are entitled to vote upon a by
law to contract a debt, and wliicji has received the assent of not less than 
three-fifths in number of the electors who shall vote upon such by-law. 
Any such by-law which doty not receive the assent of the electors as afore
said shall not be valid.

It was, however, decided by the Court of Appeal that the 
corporation had, by the :11st clause of an agreement in writing, 
entered into between them and the company on September 10, 
1910, touching the construction by the company of their tram
way or railway upon certain specified streets in the municipality 
of Point Grey, done or attempted to do an act prohibited by 
this section, namely, had granted a charter bestowing upon the 
company “a right, franchise or privilege” within the meaning 
of the section. The by-law, held to be invalid, authorized the 
reeve and clerk of the corporation to affix the corporate seal to 
this agreement. This was duly done. If the corporation have, 
by this instrument, bestowed ‘‘a right, privilege or franchise” 
on the company within the meaning of this section, the so- 
called by-law, which is in reality merely a resolution passed 
by the corporation, is admittedly invalid since it never was 
submitted to the electors as required.

This agreement is a very lengthy document. It commences 
by reciting, that, under the 33rd and 41st sections of the Con
solidated Railway Companies Act, 1896, the company are auth
orized and empowered to construct and maintain a tramway 
along such roads in the districts adjacent to the cities of Van
couver and New Westminster as may be specified by the council 
of the municipality in which these roads and highways are 
situate on the terms to be fixed by that body. It proceeds to
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recite that full power and authority is given to the company to 
use and occupy any parts of the streets, roads, and highways in 
the municipality as may he required for the purpose of its rail
way track, the laying of its rails, and the running of its cars, 
provided the consent of the council (/.<?., the corporation) be 
first had and obtained, and that the latter body had full power 
to give such consent upon such conditions as to plan of con
struction and for such period or periods as might be agreed be
tween them. It further recites that the corporation had re
quested the company to construct and operate an electric street 
car system within the district of Point Grey, which the com
pany have expressed their willingness to do on the terms and 
conditions thereinafter stated, and then proceeds to provide that 
the council, in exercise of the powers conferred upon it by the 
statute of 1891), consents to the company’s constructing, and 
for a period of 40 years from the date of the execution and de
livery of the indenture, operating an electric street railway or 
tramway of the kind therein described on the terms therein men
tioned, the intention being that they should confer upon the com
pany the consent of the corporation to use the said streets and 
no other interest therein. These terms are on the whole in their 
effect very onerous on the company.

The portion of art. 31 of the agreement which is relevant 
runs thus:—

31. In the event of the corporation or any other person or persons or 
body or bodies corporate proposing or being desirous of constructing a 
street railway or street railways on any of the streets within Point Grey 
other than those upon which the company shall have constructed a street 
lailwav nr have a street railway in course of construction in accordance 
with the provisions herein contained, the company shall be requested in 
writing to build such desired or proposed railway and operate the same 
upon the terms and conditions in this agreement contained, and the com
pany shall within sixty (60) days thereafter notify the corporation whether 
it is willing to build and operate such street railway, and in the event of 
the company refusing or neglecting within sixty (60) days from such 
request to signify its willingness to build and operate on any of said 
streets, or in the event of the company neglecting or refusing to commence 
the building of such railway on any of the said streets within six months 
after expiration of the said sixty (60) days, or to complete same within 
twelve (12) months from the date when it signified its willingness to 
build and operate such railway, the corporation shall then have the right 
to construct and operate the entire line specified on any such street as 
shall not have been constructed.

This article docs not, in the opinion of their Lordships, con
fer upon the company any authority or power to make any 
tramway or railway in any street. The company already pos
sessed all necessary power and authority for that purpose. It 
got them from another source. The corporation could, if so 
disposed, have uno flatu by one deed consented to the exercise by
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the company of their powers over every street then existing in 
the municipality or thereafter to be constructed there, or they 
could have given that wide consent from time to time by succes
sive documents. What they have done by this agreement is to 
give their consent to the exercise by the company of their powers 
over some streets, with a covenant that in certain events, and 
under certain circumstances, they will consent to the company 
exercising their powers over other and additional streets, thus 
giving them a kind of preference over competitors, should an ex
pansion of the railway system be determined upon. This may 
or may not be a prudent bargain for the corporation to make. 
It may enable the company to earn great gains and profits by 
the exercise of its statutory power and privileges, but neither 
the Court of Appeal nor their Lordships have any concern with 
such matters. The sole question for their decision is the validity 
of the by-law in point of law. By the 39th article of the agree
ment it is expressly provided that it shall not be taken or con
strued so as to confer “any exclusive right or powers on or to 
the said company.”

The 42nd article of the agreement, providing that the agree
ment itself was to enure for the benefit of, and be binding on the 
assignees of the company, was absolutely necessary as the 52nd 
section of the Railway Companies Act of 1896 expressly con
fers upon the company the power to lease or sell their under
taking and all their contracts, privileges, franchises, and powers 
to any railway or tramway, company or corporation. That 
power, like the others, was conferred by the legislature. The 
Railway Companies Act of 1896, and the Municipal Clauses 
Act of 1896 were passed in the same session of the British Col
umbian Legislature, but the latter was ch. 37 of the statutes of 
that year and the former ch. 55 and presumably later in date. 
If there is a repugnancy between them the later statute must 
prevail: Ilex v. Justices of Middlesex, 2 B. & Ad. 818. The 
Municipal Clauses Act of 1896 was re-enacted in 1906, but this 
does not affect a repeal of the Railway Act not repealed by the 
statute which has been re-enacted.

Their Lordships, are, therefore, with all respect to the 
learned Judges of the Court of Appeal, unable to concur with 
them. They think that the agreement and by-law of September 
10, 1910, did not amount to a charter bestowing a “right, fran
chise, or privilege” on the company within the meaning of 
section 64 of the Municipal Clauses Act of 1896, that the by-law 
impeached was therefore valid, the judgments and decisions ap
pealed against erroneous, and should be reversed but without 
costs, and they will humbly advise His Majesty accordingly. 
There will be no costs of these appeals.
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JACKSON v. CITY OF NORTH VANCOUVER.

Hritish Columbia Supreme Court, Murphy, J. June 27, 11)13.

1. Land titles (Torrens system) (g III—30)—Transfers—Lands—Un-
BK0I8TKBKD AGREEMENT OF PURCHASE—SEC. 104, B.C. LAND RE
GISTRY Act construed.

Sec. 104 of tlie Land Registry Act, R.S.B.C. 11)11, ch. 127, pro
viding that no instrument purporting to transfer land •‘shall pass 
any estate or interest either at law or in equity in such land until 
the same shall be registered" under the Act, is construed strictly as 
a registration section and will not liar a purchaser of land under an 
unregistered agreement of purchase from claiming compensation un
der sec. 31)4 of the Municipal Act, R.S.B.C. 11)11, ch. 170, from a 
municipality expropriating such land.

[Goddard v. Hlingerland, lti B.V.R. 320; Enhrialc v. Lcnz, 14 B.C.R. 
61, referred to.]

Application under sec. 8 of the Arbitration Act, R.S.B.C. 
1911, ch. 11, for the appointment of an arbitrator to assess com
pensation in municipal expropriation proceedings, involving 
the right of a purchaser of land under an unregistered agree
ment of purchase and the interpretation of see. 104 of the B.C. 
Land Registry Act.

H\ Martin Griffin, for claimant Jackson.
W. It. A. liitchir, K.C., for City of North Vancouver.

Murphy, J. :—In my opinion 1 ought to appoint an arbi
trator herein and counsel may speak further to the matter and 
suggest names. This is an attempt on the part of the corpora
tion to defeat a just claim by invoking the provisions of sec. 
104 of the Land Registry Act. The contention that they may 
be subjected to a claim by the registered owner is idle, for 
any such claim would be immediately met by the reply that 
prior to any damage done he had sold the land and has re
ceived his price in full.

The case is not one between two parties setting up conflict
ing claims to lands or to appurtenances to lands such as was 
Goddard v. Sliiujrrland, 10 B.C.R. 029. The corporation 
has admittedly no claim to this land and admittedly is under 
a statutory compulsion to pay unless it can defeat same by 
said section. It appeal’s to me that the legislature in passing 
the section in question meant its provisions to apply only to 
such disputes; in other words that it is a registration section 
and not as it must be, if the corporation’s contention herein is 
to be sustained, a confiscatory section. I think this view is in 
a measure supported by the case of Entwisle v. Lem, 14 B.C.R. 
51. There, as stated by the Chief Justice, the solution depends 
upon a section of the Judgments Aet, although a similar con
tent ion to the one here raised was set up. Here it depends on 
sec. 394 of the Municipal Act. That section does not speak of
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registered owners or occupiers or persons interested in real 
property any more than did the section of the Judgments Aet 
considered in the case cited. It seems to me the clear intention of 
the legislature was that compensation should be made irrespec
tive of registration. Further, to quote the language of the 
Chief Justice, mutât is mutandis, as soon as the municipality 
became apprised of the true state of facts it became against 
equity and good conscience for them to insist on damaging Mr. 
Jackson’s property without making compensation as compelled 
by law. They were fully aware of his interest in this property 
before they started to work, for they not only assessed it in his 
name and collected taxes from him, hut inserted his name in 
the list of interested persons to whom they were hound by law 
to give notice of this very work. On this feature the recent ease 
of Loin Yew v. Port Swvttenham Rubber Co., 82 L.J.V.C. 89, 
108 L.T.R. 400, may la* usefully considered.

B. C. 

8.C.
mis

Jackson

Vancouver. 

Murphy. J.

Order made.

GOULD v. FERGUSON. ONT.
Ontario Supreme ( mol ( !/>/#« //#!/«• IHrision). ifulock. CJ.E*., Vlute. 777

ItiJdell and Sutherland, JJ. ./ion 23,101.1 ' •
. „ ... 1013
1. Solicitors (8 II C 1—30)— Solicitor axi> client—Compensation of—

Hill of costs—Sufficiency of—Lump statement.
A liill of n solicitor's costs which, nlthoiigli itemized in respect to 

the services performed, «hies not state the nmount» charged for each 
service, hut instead claims a lump sum. does not comply with sec.
.14 of the Solicitors Act, H.S.O. 1807, eh. 174. 2 Get*. V. eh." 28 (R.S.O 
1014, eh. 130).

f Wilkinson v. Smart. 33 L.T.R. 573. and Blake V. Hummell, 31 L.T.R.
43a. followed: see also (Smuly v. Johnston. 12 D.L.K. 71; He Johnston,
3 O.L.R. 1. distinguished.!

2. Solicitors (§11 Cl—30)—Solicitor and client—Compensation of—
Hill of costs—Taxation—Cii a roes for conveyancing—Absence 
of tariff for—Effect.

The fact that there i* no tariff of charges provided therefor presents 
no obstacle to the taxation of a solicitor's bill of costs the principal 
items of which are for conveyancing.

[O’Connor x". Hem mill, 26 A.It. 27. referred to.]
3. Solicitors (8 IIC I—30)—Solicitor and client—Hill of costs—

Action on—Judgment only for charges properly itemized.
A judgment may lie rendered in favour of o solicitor in an action 

on a bill of costs for such of the charges a* are properly itemized and 
which, therefore, are subject to taxation; hut if he takes such judg
ment to the exclusion of other charges which have not tieen properly 
itemized he cannot afterwards deliver and tax a further hill in respect 
of the latter.

\l!r Dart/ (1805), 1 C.L.J. N.S. 213, followed; see also tSumly v.
Johnston, 12 D.L.R. 71, 28 O.L.R. 121.1

Appr.li, by the defendant from the judgment of the District Statement
Court of the District of Nipissing in favour of the plaintiff, a

2—14 D.L.B.
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solicitor, in an action to recover the amount of a bill of costs de
livered by the plaintiff to the defendant in respect of professional 
services rendered by the plaintiff.

The District Court Judge held that a proper hill had been 
delivered more than one month before the commencement of 
the action, and directed a taxation.

The appeal was allowed in part, with leave to the plaintiff to 
take judgment for a portion of his claim.

H. McKay, K.C., for the defendant:—The one question for 
decision is, whether the document delivered by the plaintiff to 
the defendant was a hill of costs within the meaning of sec. 34 
of the Solicitors Act. While the items of the disbursements are 
properly stated, the other costs are merely itemised, and the 
charges in respect of each item are not specified, hut merely a 
lump sum covering the whole, and the Act has, therefore, not been 
complied with. Reference was made to Wilkinson v. Smart ( 1875), 
33 L.T.R. 573, at pp. 574, 575, per Lord Coleridge, C.J., and 
Philby v. Unzlc (1860), 8 C.B.N.8. 647, there cited; lllakc v. 
Hum null (1884), 51 L.T.R. 430; lie Moirat (1806), 17 l\R. 180, 
183; He Pinkerton and Cooke (1800), 18 P.R. 331; He McBrady 
and O'Connor (1800), 10 P.R. 37; O'Connor v. Ocmmill (1800), 
26 A.R. 27; In re Pomeroy and Tanner, 118071 1 Ch. 284; He 
Solicitor (1010), 21 O.L.R. 255, affirmed 22 O.L.R. 30. He 
U. L. Johnston (1001), 3 O.L.R. 1, will be relied on by the other 
side, but is a special case depending upon special circumstances, 
and is distinguishable.

A. G. Browning, for the plaintiff, argued that the Johnston 
case covered the point at issue, and, though not binding upon 
this Court, should he followed. There is no object to he gained 
by placing a separate sum against each item, and there has been 
a bona fide compliance with the Act, which is sufficient under 
sec. 34. The defendant cannot say that he has been taken by 
surprise.

McKay, in reply, referred to Re Solicitors (1007), 10 O.W.R. 
051, per Anglin, J., at p. 052; He ShiUon Coodc <V Co. (1004), 
90 L.T.R. 641.

June 23. The judgment of the Court was delivered by Cuite, 
J. :—The action is brought for services rendered by the plain
tiff, as solicitor, to the defendant. The retainer is not disputed, 
nor is it disputed that an itemised statement of the work done 
and disbursements incurred was rendered more than one month 
prior to the commencement of the action.

The defence is, that, although an itemised bill in respect of 
the services was rendered, the amount for each service is not 
stated, but a lump sum charged.

Upon the trial the Court declared that a proper bill had been

1

i
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delivered, and referred the taxation thereof to the elerk of the 
Court, reserving further directions and costs.

The Solicitors Act, R.S.O. 1897, ch. 174, sec. 34 (noxv 2 Geo. 
V. eh. 28, sec. 34), provides that no action shall be brought for 
the recovery of “fees, charges or disbursements” for business 
done by a solicitor, until one month after the deliverv of the 
bill.

No doubt, full justice can be done under the judgment; but 
the question still remains whether the Act has been complied 
with.

The weight of authority, English and Canadian, is against 
the sufficiency of the bill as rendered.

The fact that no tariff is provided for conveyancing, which 
forms the principal items of this bill, presents no obstacle to 
taxation: O’Connor v. Gcmmill, 26 A.It. 27, at pp. 39, 40; and 
Re Solicitor», 10 O.W.R. 951.

In Wilkinson v. Smart, 33 L.T.R. 573, a firm of solicitors 
had delivered a bill in which the business done was specified in 
six items; £25 was put down opposite one item, and there stated 
to be the agreed amount of costs; no sum was opposite the other 
items. It was held that the case was not brought within the Act 
of 1870, legalising, under certain circumstances, agreements be
tween solicitor and client for payment of a fixed sum, and that 
the case must be decided under the earlier Act, 6 & 7 Viet. ch. 
73, sec. 37. Lord Coleridge, C.J., after referring to the section 
corresponding with our Act, which provides that no attorney or 
solicitor shall commence or maintain an action or suit for the 
recovery of any fees, charges, or disbursements, etc., said; 
“There arc six separate items in the hill, and the amount is not 
put opposite each individual item, but they are all summed up 
in a total of £25. Mr. Macleod did not contend that the first 
four items and the last were to be looked upon as blank items, 
for which no charge was made, but he contended that the total 
of £25 must be taken to he made up of all the six items. I am 
of opinion that this is not a bill of fees, charges, and disburse
ments within the meaning of the Act. I should think that, as 
the Act distinguishes fees, charges, and disbursements, the hill 
should also distinguish them, and I should have come to this 
conclusion independently of authority, but the case of Philby v. 
flazle, 8 C.B.N.S. 647, which was cited by Mr. Lockwood in 
moving for the rule, is clearly in point.” Grove and Archibald, 
JJ., were of the same opinion. Archibald, J., said: “If there 
had been no authority, I should still have thought that the 
object of sec. 37 of the Act of 1843 and the following sections, 
was to secure a mode by which the items of which the total sum 
was made up, should be clearly and distinctly shewn, so as to 
give the client an opportunity of exercising his judgment as to
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whether the bill was reasonable or not, and to give the Master an 
opportunity of taxing it. But the matter is put beyond doubt by 
tin* (‘iisc of I’li il by v. Hazle, and on the principle of that case I 
am clearly of opinion that this bill is not a bill of fees, charges, 
and disbursements within the meaning of sec. 37.” Rule 
absolute.

This case was followed in Blake v. Ilummell, 51 L.T.R. 430. 
It was also held in Blake v. Humtncll that where a substantial 
part of a bill of costs is improperly set out and described, and 
a substantial part is properly set out and described, the whole 
bill is not bad, but the solicitor can recover upon those items 
that are properly described.

The plaintiff relied upon Re R. L. Johnston, 3 O.L.R. 1, but 
that case is quite distinguishable. There a solicitor was engaged 
to collect claims aggregating $82,000 from eleven different insur
ance companies. After long negotiations, $70,000 was collected 
without suit. The client obtained an ex parte order referring 
the bill to taxation, and the Taxing Officer allowed $3,200 in 
respect of the lump sum charged, having first, with the acquies
cence of the parties, conferred with various referees, officers, and 
members of the profession ns to charges usually made in such 
matters, and then determined the amount to be allowed in the 
light of his own general knowledge and experience: and it was 
h« Id that tlie ruling of the Taxing Officer should be affirmed, and 
that, after himself issuing the order for taxation, the client 
could not claim to have the solicitor’s remuneration assessed in 
an action. In re Attorneys (1876), 26 C.P. 495, was followed.

See Re Mowat, 17 P.R. 180; Re Pinkerton and Cooke, 18 P.R. 
331 ; O'Connor v. Ciennnill, 26 A.R. 27.

The items for disbursements were properly given, amounting 
to $49.12, and I was under the impression that the plaintiff 
might have judgment for this amount with leave to deliver and 
tax a further bill; but my brother Riddell has drawn my atten
tion to In re Davy (1865), 1 C.L.J. X.S. 213. and cases cited. 
The effect of giving judgment for the plaintiff for part of the 
bill would be to give judgment for the defendant for the re
mainder, so that no further bill could be rendered. If the plain
tiff elects, he may have judgment for $49.12, subject to taxation, 
with costs here and below on the County Court scale without 
set-off, which would be in full of his bill.

Otherwise, the appeal must be allowed with costs of appeal ; 
no costs below.

Order accordingly.
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PORTAGE FRUIT CO., Ltd. ». PORTAGE LA PRAIRIE.

Uanitolxi Kiiit/'H Bench, (inti. ./. October 8. 11)13.

1. Municipal corporations (g 1103—237)—Drains—Obstructions —
Surface waters—Liability—Notice and opportunity.

NVliere negligence, for want of adequate municipal provision to 
carry off drainage or overllow highway waters, is charged against a 
municipality under the Municipal Act, It.S.M. 11102, ch. 1 Hi (sec. 31 lia, 
added hy Man. Slat., 11)04, ch. .'111. see. 1). reasonable notice of danger 
of damage must he brought home to the municipality, and it must 
Im» given a reasonable opportunity to avert the danger and prevent 
the damage.

[Rico v. Whitby, 23 A.R. (Ont.) 191, applied.]
2. Municipal corporations (§ IIG 3—241 )—Drainage—As to surface

WATER—( ONTRIUUT0RY NEOLICENCE.
Where negligence for want of adequate municipal provision to 

carry off drainage or overflow waters from the highway is charged 
against a municipality, hv a contiguous landowner, evidence of such 
owner's omission to protect his own property from the overflow, where, 
owing to the level surface of the locality such protection would 
have been simple and Inexpensive, is relevant to shew want of reason
able precaution by the owner himself.

Action against a municipality in damages for want of ade
quate provision against drainage overflow under the Manitoba 
Municipal Act.

W. «/. Coopt r, K.C., and A. Mcighen, for plaintiffs.
A. II. Hudson, and A. C. Williams, for defendants.

Galt. J. :—The plaintiffs in this action claim damages hy 
reason of the defendants’ negligence in permitting large quan
tities of water to accumulate upon Saskatchewan avenue and 
Main street in the city of Portage la Prairie and for negli
gently conducting said water to the property of the plaintiffs.

The plaintiffs are merchants having their place of business 
on the west side of Main street between Victoria and Alice 
avenues. The damage in question is said to have arisen during 
the evening of Saturday, March 29. it appears from the evid
ence that the defendants’ system of drainage along the dis
trict in question consists of a drain on Saskatchewan avenue 
(running from the west to the east) thence to a tile drain on 
Main street running north along the westerly side of Main 
street past the plaintiffs’ premises, thence crossing over to the 
easterly side of Main street and continuing north underneath 
the tracks of two or more railways to Pacific avenue, and 
there having an outlet into an open drain running to the east. 
After the evidence had been completed, I had an opportunity of 
going over the ground with the solicitors for both parties and 
taking a view thereof. The drain above-mentioned is con
st ructed two feet below the surface of the ground and has a fall 
of about 18 inches between Saskatchewan avenue and the plain-
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tiffs’ property. The whole surface of the ground in the district 
in question is very flat and the evidence shews that in the spring 
of the year melting snow and ice is hound to form pools of 
water all over the city. The basement of the plaintiffs’ pre
mises is constructed to a depth of four feet below the surface 
of the ground. The entrance to it is from a hatchway at the 
hack. The sides of this hatchway looked to me to he almost 
even with the general level of the ground surrounding it, but 
at the present time there is a slight banking up of earth to a 
depth of perhaps two inches, brought there by the plaintiffs on 
the night of the flooding. There are several openings to the 
drain down Main street to admit the carrying off of surface 
water, including water brought from Saskatchewan avenue 
aforesaid.

The evidence shews that there was an unusually heavy snow
fall in Portage la Prairie during the winter of 1912-1:1, that a 
large hank of snow accumulated along Alice avenue to the north 
of the plaintiff’s property extending, perhaps, one hundred 
yards along the street and most of the way across. It was said 
that this accumulation of snow was largely due to the pre
sence of a number of engines or trucks placed along the street 
by the Hart Parr Co. ill the fall of 1912. 1 do not think that 
anything turns upon this, because if the trucks had not stopped 
the snow where they did, the same snow must have accumulated 
against the obstructions belonging to the plaintiffs and their 
neighbour, Purser, to the west of them.

In the month of January, one of the city water mains burst 
on Saskatchewan avenue with the result that a large quantity 
of water escaped over the surface and was speedily frozen. The 
plaintiffs contend that the city authorities should have removed 
this ice before spring-time, and that when the spring thaw set 
in, a day or two before the trouble in question, the melting of 
this ice added unnecessarily to the melting of the ordinary snow 
and ice on the street, and imposed an additional obligation on 
the defendants. I cannot follow this argument at all. The 
bursting of the main was purely accidental and was repaired 
as promptly as possible and no inconvenience or danger seems 
to have occurred to anybody during the winter.

The weather appears to have become warm on the Thursday 
before the damage in question. One Hancock had been ap
pointed street inspector for the municipality, and he was en
gaged with 1!) men on and about the date of the damage in 
opening up surface drains and otherwise- endeavouring to meet 
the results of the thaw then setting in. By Saturday afternoon 
a large amount of water had accumulated throughout the city 
on the various streets and vacant lots. An additional opening 
hail la-ell made on Saskatchewan avenue near Main street to
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permit the escape of the water accumulating there, with the re
sult that some 5 or (i inches in depth of the water was carried 
off into the drain ; but some stoppage occurred and the water 
had ceased to flow. It would appear that some other stoppage 
had occurred between the plaint ill's’ premises and Pacific 
avenue, because between five and six p.m. on Saturday, water 
was being forced up from the drain opening near the corner of 
Victoria and Main street and had already risen high enough 
to reach the sidewalk. This would not require any depth of 
water, for all the inequalities of ground in the neighbourhood 
are a mere matter of a few inches. On the other side of Main 
street there was an open drain along a portion of the road, hut 
the evidence shews that it was full of water. At about three 
o’clock on Saturday afternoon the plaintiffs’ manager McKay) 
left the building for the day. At that time he says that there 
was considerable snow on the plaintiffs’ premises and puddles, 
but no flow of water ; that he noticed water standing in front 
of the Empire hotel, which is on the southwest corner of Main 
street and Victoria aveii'i but did not see any danger and 
did not think of any tro ie. Edward Purser, a C.P.R. bag
gage-man, resides in a house on Victoria street, at the back of 
the plaintiffs’ premises. He says that he went home to supper 
at five o’clock on the Saturday and saw water coming through 
a pipe under the sidewalk at the corner of Main street and 
Victoria avenue. The natural flow of water from this point 
was shewn to he in a north-westerly direction across Victoria 
avenue onto the plaintiffs’ property and onwards past Purser’s 
property. Purser says that about six p.m. he saw Hancock, 
the inspector, and notified him that he had better go over and 
look after this water or he and the Fruit Company would be 
drowned out, and Hancock said in reply that he was not any 
worse off than other people.

The plaintiffs strongly rely upon this conversation between 
Purser and Hancock to fix the defendants with notice and lia
bility for what happened afterwards. Hancock himself says 
that he does not recollect any such conversation, but that in
quiries and complaints about water were being made by num
berless citizens about that time. Another witness said that he 
thought about one householder out of every three was complain
ing throughout the city.

At about eight p.m., McKay says he was telephoned for 
and he went back to the plaintiffs’ building and found between 
four and six inches of water pouring in all around into the 
hatchway and more than a foot of water in the basement. He 
then got the assistance of Graham, the plaintiffs’ shipper, and 
they scraped up enough earth around the hatchway to keep 
the water from coming in.
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1 should myself think that in a locality so flat as the locality 
in question it would only have been a reasonable precaution for 
the plaintiffs to have anticipated an accumulation of water 
whether during the spring thaws or during a summer thunder 
storm, and if they had protected the hatchway even to the ex
tent of a few inches it would have been a complete protection.

Next morning the water was pumped out of the basement 
and on Monday following, Hancock and his men cut an opening 
through the snow bunk on Alice avenue and also dug or picked 
a ditch along the west side of Main street to the north with the 
result that all the accumulated water was got rid of.

The plaintiffs largely based their claim upon the Municipal 
Act, as amended in 1904, see. 516A, which contains, amongst 
other things, the following provision:—

Xvr "hall the eouneil of any municipality dam up, obstruct or 
leave uncompleted for any unreasonable length of time, or sanction or 
permit the damming up, construction, or leaving uncompleted for an 
unreasonable length of time, any road, ditch, drain or other work in or 
upon any road, highway, street or lane or elsewhere in the municipality, 
without making full and adequate provision for conveying olf the water, 
ami preventing the lodgment of such water on such road, highway, street, 
lane or other place, or the overflow thereof ou contiguous lands, and for 
the free and uninterrupted use of such road, highway, street or lane.

The obstruction which made itself apparent in the drain 
shortly after water had been allowed to flow in it. was not 
in any way explained, and it is said to have disappeared in the 
course of a few days. Plaintiffs' counsel suggested that pro
bably snow and ice had drifted into the opening near the corner 
of Saskatchewan avenue and Main street and had blocked up 
tin* opening there; but no satisfactory explanation was given 
by anybody. It would look as though the drain had been 
stopped by ice, for in a few days the trouble was over.

I do not think it can be said that the council of Portage la 
Prairie did anything amiss or left the drain obstructed for any 
unreasonable length of time. 1 am unable to find any action
able negligence established against the defendants. Nobody 
appears to have suspected any likelihood of trouble before five 
or six o'clock on the Saturday afternoon and then everybody 
seemed to wake up to the situation. Water is a common enemy, 
and so far as I can see the snow bank might have been cut 
through, and the pipe under the sidewalk plugged just as > II 
by Purser or the plaintiffs as by Hancock ami his men.

But the crux of the situation lies in the fact that the «lam
age was all occasioned before the trouble was or could In» dealt 
with by the defendants. A large number of people were clam
ouring for assistance at six o’clock, when, in the ordinary course 
of work. Hancock and his men would go to supper.
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Deflecting the water from one property owner would he al- MAN. 
most curtain to flood the property of some other owner. ^“[7

Where negligence is charged against a municipality some 11M;,
reasonable notice of the trouble in question must be brought ----
home to the municipality and they must be given an oppor- 
tunity of setting the matter right. In the present instance, if r. 
the plaintiffs themselves had notified the city clerk at six o’clock I‘<>ktv.ki.x 
on the Saturday evening, and if the council had specially met >>IIAIBIK 
at eight o’clock to consider the matter, still it would have been o»n.j. 
too late as the damage had already occurred.

The law applicable to this branch of the case is clearly laid 
down in 11 ice v. Whitby, 25 A.K. 191, and cases cited therein.

For the above reasons 1 think that this action must be dis- 
missed. The defendants are entitled to their costs.

Action dismissed.

CULSHAW v. CROW S NEST PASS COAL CO. B. C.
British Columbia Supreme Court. Trial before Murphy, ./. July. 1913. g ^

1. Master and servant (8 HA 4—(10)—■Liability of master to her- 1913 
vant—Safety ah to place—Accident due to hxowslide.

'Hie fad (lint a snowslide that struck a Imilding in which an em
ployee of a mining company was working in the mountains was the re
sult of almormal conditions, will not relieve an employer from lia 
bility under the Workmen's Compensation Act, R.S.H.C. 1911. eh.
244, for his injury or death where the compuny would have been 
answerable hail the slide been occasioned by normal conditions; 
the governing faetor is the special exposure which would be an in
cident in either case.

[Warner v. Courhman. 29 Times L.R. 68, 81 U.T.K.H. 45. distin
guished.]

Appeal by an applicant for compensation under the Work- statement 
men’s Compensation Act from the dismissal of his claim.

The appeal was allowed and the application remitted to the 
arbitrator with a direction to find for the applicant.

A. Macncil, ami A. ./. Fisher, for applicant.
/'. E. Wilson, and S. Herchmer, for respondent.

Murphy, J. ;—In this ease I have some difficulty in deter- Murphy.j. 
mining just what are the findings of fact made by the learned 
arbitrator. He states first:—

Had this snowslide been occasioned by normal causes, there is no doubt 
but that I could assume and would assume that the deceased eame to his 
death by accident arising out of ami in the course of his employment.

In other words he would have made an award in applicant's 
favour. Then he concludes his findings thus;—

Tiie question before me and upon which the whole case turns 1», was 
the shelter in which the man stood, and where he had a perfect right to
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bo at the time in the course of his employment, so situated that persons 
standing therein ran a peculiar ri*k from *now»liden? 1 would hold, if 
the matter were before me for a final hearing, that persons within the 
shelter ran no special risk from an ordinary snowslide and that the acci
dent was caused by a snowslide occasioned by abnormal conditions of 
weather, and I would therefore dismiss the application.

Apparently, therefore, the learned arbitrator has directed 
himself that as a matter of law, because the snowslide was not 
occasioned by “normal causes” but by “abnormal conditions 
of weather,” therefore he was bound to dismiss the applica
tion. 1 think this is an error. The case relied upon, Warner 
v. Coachman, [1911] 1 K.B. 351, 80 L.J.K.B. 526, has been be
fore the House of Lords, Warner v. Couchman, 81 L.J.K.B. 45, 
28 Times L.R. 58, and the decision sustained on the express 
ground that a finding of fact had been made that the man was 
not specially affected by the severity of the weather by reason 
of his employment. Lord Loreburn cites, with approval. Lord 
Justice Fletcher Moulton, as follows :—

It in true when we deal with the effect of natural causes affecting a 
considerable area such as severe weather, we are entitled and bound to 
consider whether the accident arose out of the employment or was merely a 
consequence of the severity of the weather to which persons in the 
locality and whether so employed or not were equally liable. If it is 
the latter, it does not arise out of the employment, because the man is 
not specially affected by the severity of the weather by reason of his em
ployant.

If the learned arbitrator had made a straight finding that 
deceased was not specially affected by reason of bis employment 
by the abnormal weather occasioning the snowslide. that would 
be, I think, a finding of fact with which I could not interfere, 
lie has found that the cause of the accident was a snowslide and 
that had it been occasioned by normal causes, the applicant 
should succeed. He could only succeed, I take it, because he 
would be specially affected by reason of bis employment, that 
is, exposed to extra hazard because he was at the work where 
he was. How that position of affairs can be altered by the 
snowslide being caused by abnormal conditions of weather I 
fail to see. since the governing factor is the special exposure 
which would be as operative in the second instance as in the 
first. I would remit the case stated to the learned arbitrator, 
with a direction to find for the appellant.

Appeal allowed.
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MATHERS ». ROYAL BANK OF CANADA. ONT

Ontario Supreme Court, Boyd, V. June 20. 1013. s. C.
1. Rrokkrs ( g I—1 )—Stock brokers—Authority to bell stock—Kioiit WW

io plein ;e—Restrictive endorsement.
I’mvcr to pledge a certificate of slums of company stock for the 

t*'tcl nnoiint thereof is not conferred on a broker hv the delivery to 
him by the registered owner of a certificate for forty six shares for 
the purpose of having the broker sell twenty-five of them, where the 
certificate Lore a restrictive endorsement to the eficet that “for value 
iv l ived . . . hereby sell, assign and transfer unto . . . twenty- 
live shares.'* etc.; since such endorsement gave notice that the broker 
had authority to deal with only twenty-live shares fur the purpose of

[t'lJoninl Bant: v. Cmly (1800), 15 A.C. 2tJ7. followed ; Smyth v.
Roger», 30 O.R. 250, distinguished.]

2. Trover i 8 II—20)—Liability—Or pledgee—Wrongful plein, k by bro
ker OF STOCK ENTRUSTED TO HIM FOB SALE.

Where a certificate for forty-six shares of company shares was de
livered by the owner to a broker for the purpose of selling twenty-five 
of the share-, the certificate (tearing a restrictive endorsement to the 
elVc-d that, “for value received . . . hereby sell, assign and trans
fer unto . . . twenty-five shares," etc., and. instead of selling the
shares, the broker pledged the certificate with a hank for its full 
value for an indebtedness of his own. and the certificate, on the amal
gamation of such bank with the defendant hank, came into the pos- 
session of the latter, by whom the words “twenty-live" were stricken 
from such endorsement, and the entire forty-six shares sold in satis- 
f'ciion of the broker's indebtedness, the defendant bank is answer- 
abb* ns for a conversion to the owner of the shares for their full 
value :n tie absence of a proved custom or usage of hanks, brokers 
or of fie Stock Exchange justifying the deletion of the words “twenty- 
live,” since the nature of such endorsement w is notice that the bro
ker's authority was limited to a sale of the twenty-five shares.

Action for the detention or conversion of certain shares of a statement 
company.

Judgment wrs given for the plaintiff.
W. .V. Tilley and II. D. McCormick, for the plaintiff.
(jeorge F. Henderson, K.C., for the defendants.
The following eases were cited: France v. Clark (1884), 26 

Ch.D. 257; Colonial Hank v. Cady (I860), 15 App. Cas. 267;
Smith v. lingers (1800), 30 O.R. 256; Fry v. Smellie (1012), 81 
1..J.K.B. 1003; l.loyd v. Crace Smith .(• Co. (1912), 81 L.J.K.B,
U40, 119121 A.C. 716.

June 20. Born, C.:—Apart from decisions cited, 1 said at the Bo/d.c. 
hearing that the plaintiff should succeed. After considering the 
effect of these, 1 remain of that opinion.

What is the nature of the transaction which is at the root of 
this litigation? This, that the plaintiff, being registered owner 
and holder of forty-six shares of preferred stock in the Lake of the 
Woods Milling Company, was minded to sell twenty-five shares 
at the current rate of 124, and so instructed Sparks & Co., Ottawa



28 Dominion Law Reports. 114 D.L.R.

ONT.

s. c.
1913

Matiiebs

brokers, who were not of the Stock Exchange. He handed the 
certificate for forty-six shares to that firm, and endorsed it in 
blank, adding in writing the words “twenty-five,” as being the 
number of shares to be dealt with. As it left his hands, the en
dorsement read thus: “For value received hereby sell
assign and transfer unto twenty-five shares of the
capital stock represented by the within certificate and do hereby 
irrevocably constitute and appoint . . . attorney to transfer
the said stock on the books of the within named company with 
full power of substitution in the premises.”

The brokers on the 31st March, 1911, gave the plaintiff a 
receipt for forty shares (a mistake for forty-six), “twenty-five 
to be sold.” The plaintiff applied two or three times to the 
brokers as to the sale, then went off somewhere, and, on his return, 
in May, 1912, withdrew the direction to sell, and asked for a 
return of the certificate. Excuses of one kind and another were 
made (all at variance with the truth) ; and the plaintiff did nothing 
further, except to receive the quarterly dividends, till he heard of 
the brokers’ failure in November, 1912. He then found out that 
the certificate had been deposited as security by the brokers with 
the Traders Bank; and, that bank having amalgamated with the 
defendants the Royal Bank, the certificate passed into their 
hands. This security was realised by the bank’s broker striking 
out the words “twenty-five” in the endorsement, and selling the 
stock. By another mistake, the sale was of forty shares and not 
forty-six, hut this matter has been adjusted between the parties, 
leaving the main question open.

About contemporaneously with the order from the plaintiff 
not to sell, the brokers assigned to the Traders Bank as collateral 
security for a prior advance to N. C. Sparks (who was not a 
member of the brokers’ firm) the certificate No. 1392 for forty- 
six shares obtained by the brokers from the plaintiff. To make 
good this advance to N. C. Sparks, the shares of the plaintiff were 
sold. This sale and the deletion of the words of restriction 
“twenty-five” are sought to be justified by the alleged customs 
of brokers and of banks and of the Stock Exchange.

The injustice of the transaction appears manifest. The initial 
wrongdoing began with the brokers using the certificate as a 
means of securing the private debt of N. C. Sparks to the Traders 
Bank. An officer of that bank says that he did not notice the 
words “twenty-five” limiting the endorsement when the cer
tificate was handed to him. His carelessness cannot imperil the 
plaintiff's rights. The manner of endorsement gave plain notice 
to all concerned that only twenty-five shares were to be used, 
and that for the purpose of selling, not of pledging. The owner 
of the certificate endorses in blank prospectively in view of an 
intended sale, assignment, and transfer of the twenty-five shares 
(part of the whole). The emphatic word is “sale;” the assign-
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ment and transfer are in view of a previous sale; and power to 
pledge or to procure a loan is not contemplated by the language 
of the endorsement. Nor was it the intention of the original 
parties. To my mind, the obvious meaning of the endorsement 
as limited expresses that contract of agency. The certificate was 
endorsed in blank in order that a sale might be made of twenty- 
five shares for the benefit of the plaintiff. No other or greater 
power was given to the brokers; and, unless by the introduction 
of some transforming effect attributable to usage or custom, 
modifying the contract, no other power should be exercisable 
by the agent.

In England, the common method of providing for the transfer 
of stock is by deposit of the original certificate for the shares, ac
companied by a transfer in blank, i.e., with a blank left for the 
name of the transferee and signed by the stock-holder: Palmer’s 
Company Precedents, 10th ed., vol. 3, p. 195. This method 
leaves it open either to sell, pledge, or get a loan on the certificate, 
so far as the papers go, and aside from the particular instructions 
to the broker.

The evidence is, that this was the first occasion on which 
the plaintiff did business of this kind, and ihat he knew nothing 
and was informed nothing as to the customs of brokers or bankers. 
On the other hand, as to the alleged usages relied on in the plead
ings, the witnesses called even by the defendants did not agree— 
and for the good reason that no custom existed as to certificates 
with limited endorsement. This particular endorsement was a 
novel variation from the usual endorsement in blank: ns all the 
witnesses said. This being the plain result according to first 
principles, I turn briefly to the authorities cited.

Between Smith v. Rogers, 30 O.R. 256, and the case in 
hand are two broad distinctions which exclude it as an authority. 
First, there was in the Smith case some evidence “not very strong 
but uncontradicted” (p. 260, per the Chief Justice) of a custom 
among brokers or a course of dealing which gave a character of 
quasi-negotiability to the documents in question ; and, second, 
the shares-certificates in the Smith ease were endorsed in blank 
as to the entire amount—and not as to a fraction.

No doubt, this second peculiarity gave rise to the conflict of 
opinion as to the effect of an endorsement affecting twenty-five 
shares out of forty-six mentioned on the face of the certificate. 
This form of limited or restricted endorsement was treated as 
unique by the witnesses, and the result of the evidence is, that no 
custom was proved or could be proved as to such an isolated 
transaction.

Gerald Lees, called for the defendants, said : “I think this 
endorsement would have put any person on inquiry as to the 
twenty-five shares. I would have asked what they meant . . . 
I would have believed Sparks.” Mr. Baird, called for the plain
tiff, said: “With words on face ‘twenty-five,’ I would regard that
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as irregular if a loan was being asked . . . Such a certificate
would not pass by delivery. Intention is that twenty-five shares 
should be used in some way not defined, and there would be some 
instructions behind it. This certificate is not negotiable with 
restricted endorsement." Mr. Gambie, also for the plaintiff, 
said: ‘‘I would not make a loan on a certificate endorsed that 
way ; it is restrictive endorsement, and not complete."

So far as 1 have been able to examine the other cases cited, 
they are all instances of blank endorsements without any restric
tive words; and, having regard to the evidence, as well as to the 
reason of the thing apart from the evidence, I do not regard them 
as in |)oint.

The endorsement, critically examined, does not warrant the 
transfer of anything but the whole amount of stock represented 
by the certificate. The blank left for the number of shares is 
meant to be filled up with the same number as appears on the face 
of the certificate, and then the appointment of the attorney is 
to transfer “the stock"—i.e., the whole capital stock represented 
by the certificate—on the books of the company. That is the 
reason why the Montreal agent of the bank undertook to strike 
out the words “twenty-five" put in by the plaintiff to define 
what he was dealing with. This act of hardihood did not change 
or diminish the plaintiff's rights, however it may have facilitated 
the effort of the bank to sell the stock.

The experts (Mr. Baird particularly) speak of this certificate, 
as endorsed, not being in proper form. The technical phrase is 
“not in order," meaning thereby that business men would not 
take it without inquiry. In this aspect of the case, the decision 
of the Lords in Colonial Hank v. Cady, 15 App. Gas. 207, is appli
cable in favour of the right of the plaintiff to recover: Lindley's 
Law of Gompanies, 0th ed., vol. 1, p. 000.

1 may just refer to what sort of inquiry should have been 
called forth by this endorsement. Mr. Lees says that he would 
have questioned Sparks. But. seeing that Sparks had attempted 
to use the whole certificate for forty-six shares, instead of the 
lesser number of twenty-five shares, confidence in his explanations 
would be so lessened that resort to the plaintiff himself was the 
only reasonable and safe course. I adverted to this at the close 
of the case.

I adhere to the reasons then given; and further consideration 
and examination have satisfied me that justice is entirely on the 
side of the plaintiff; and my judgment is, that the bank shall 
account to the plaintiff for the full value of the shares sold by 
them. No evidence was given on this head; and, if the parties 
cannot agree, it will be referred to the Master. The defendant 
should pay the costs of the action and also of the reference (unless 
the Master reports otherwise as to the reference).

Jmhjnunt for plaintiff.
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MOMSEN v. THE AURORA." CAN
(Decision No. 2.) ------

Exchequer t'oint of Vu mil a (Itritinli Columbia I dm ira It;/ District), lion. ^ X"
Mr. Justice Martin, l.ocal Judge in Admirait;/. September *20. 1918. t'1*'*

1. AlfMIHXl.TY ( 8 II—X)—PKACTICK—SkIZVRE OK RK8—iRli- XKKKHT OK VESSEL 
HI I I X8H> ON RAIL—NoN-SATIMKACTION OK JVIHIMEXT.

A wiirnoil may i-*Hin* for the re arrest of a venue! In answer an 
unsatisfleil judgment for the claim on which it was originally nr- 
rested, where the vessel had been released on hail and execution 
against the defending owner and sureties had been returned nulla

I The “Freedom" (1X71). L.R. 3 A. 4 E. 495. followed.)

Am.irvruiN for nn order under rule .19 for a warrant to statement 
issue for the re-arrest of the defendant ship, which lmd been 
arrested and released under a hail bond, and later, judgment 
was recovered against her with costs {.Monism v. The "Aur
ora.*' 11 D.ÏJ.K. 4-9), hut had not been paid, though execution 
had issued against the owner and sureties, and been returned 
nulla bona.

The application was granted.
E. A. Lucas, for the motion :—On the facts proved I sub

mit the plaint ill's are entitled to the order—see sees. 15 and 
22 Admiralty Court Act, 18(51; Williams & Bruce, Ad. Brae.,
3rd od., 4811. The ship is still within the jurisdiction available 
to all process of the Court.

No one contra.
Martin, L.J.A.: There does not seem to be any valid rea- Martin. l.j.a. 

son why the order should not he granted. In Tltr "Freedom**
(1871), L.R. 3 A. & E. 495, the ship was re-arrested to answer 
the costs, though the damages had been paid to the full ex
tent of the bail bond. Here nothing has been paid on either 
head, so I see no obstacle in the way. She can, at least, be 
arrested for costs and there is nothing in The "Freedom** 
case to shew that she should not be arrested to answer the judg
ment in the present circumstances; the reasoning, indeed, in 
that decision is all in favour of such a course, though, because 
no one has appeared to present an argument in support of a 
contrary view, I shall be prepared to listen to one should occa
sion arise.

Order accordingly.
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Re CLEARWATER ELECTION.

( Decision No. 3.)

Alberta Supreme Court, Harvey, CJ„ Scott, Deck, and Stuart, JJ.
October 11, 1913.

1. Elections (§ IV—91a)—Contests—Jurisdiction—Clerk’s duty un-
deb Act—Scrutiny.

The ofiicinl obligation of the clerk of the Executive Council an 
specifically prescribed by sec. 239 of the Alberta Election Act, Statutes 
of 1909. oh. 3. not to permit the ins|>eetion of any ballot paper in his 
custody except under an order of a judge of the Supreme Court, con
strains such clerk to disregard any order in contravention thereof 
which may be issued by a District Court judge in an election recount 
proceeding, requiring such clerk to produce such papers for inspection, 
and there can be no contempt in such disregard.

[See also, on other points, He CleuncatiT Election, 11 1).I*R. 353, 
and 12 D.L.R. 598. |

2. Elections ( 8II C—«8)—Result—'Recounts—Clerk’s duty to re
CEIVB RETURN THOUGH PREMATURE.

A premature return by the returning officer to the clerk of the Exe
cutive Council is as effective as a regular return, to the extent of im
posing upon the latter the duty of receiving the return and docu
ments therewith, and of thereupon performing his other duties, under 
-e<s. 233. 234, 230. 237, 238, and 239 of the Alberta Election Act, 
Statutes of 1909, eh. 3. (Per Harvey, C.J.)

3. Elections (§ II C—70)—Ballots—Result—Recount—Scrutiny.
The clerk of the Executive Council in custody of election papers 

transmitted to him by a returning officer under see. 234 of the Al- 
lierta Election Act, Statutes of 1909. eh. 3. is bound strictly by sec. 
239 rend with secs. 237 and 238 to guard the secrecy and integrity of 
such papers as thereby prescribed, and under sec. 239 to prevent any 
person, even a District Court judge holding a recount from inspecting 
such pa|iers. except under an order of a Supreme Court judge as 
thereby provided. (Her Harvey, C.J.)

4. Elections (8IV—9l«)—Contests—Jurisdiction—Order without —
Clerk’s duty under Act—Scrutiny.

In election recount proceedings, the order of a District Court judge 
basing a subpn-na dure* tecum assuming to require the clerk of the 
Kxcuive Council to produce for inspection upon u recount, certain 
election ballot papers without the order of a Supreme Court judge 
provided for by sec. 239 of the Alberta Election Act. Statutes of 1909, 
eh. 3. being without jurisdiction and null and void ; both the order 
so made and any suhponin issued thereunder may and should In* dis
regarded by the clerk of the Executive Council. (Per Harvey. C.J.)

5. Elections (I IV—9Io)—Contests—Jurisdiction—Order without—
Purpose or order, determining factor when.

In an election recount proceeding, where an order is issued by a 
District Court judge in direct contravention of sec. 239 of the 
Alberta Election Act. Rtr tutes of 1909, eh. 3, requiring the clerk of 
the Executive Council to attend under a subpmna iluer* tee um lief ore 
the District Court judge with certain election ballot papers and ac
companying immaterial documents, the fact that the immaterial 
documents might legally have lieen covered by an order of a District 
Court judge will not serve to validate the order as made. (Per 
Harvey. CJ.)

0. Elections ( * IV—92)—Contests—Recounts—Time ; adjournment;
EXTENSION.

The provisions of secs. 224 and 22» of the Alberta Election Act, 
Statutes of 1909, ch. 3, requiring the hearing and determination of
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an election recount on the <lny fixed and as far as practicable in n 
continuous proceeding, will Im- construed so that if from any cause 
the proceeding cannot lie carried on at the time appointed the judge 
may appoint another time for the purpose, giving to sec. 225 merely 
tlie force and clFect of requiring the recount (when once begun) to 
proceed continuously as far as practicable. (Per Scott, .1.)

7. Elections (IIIC—71)—Return—Declaration of result—Conclu-
8IVKXKHH OF CERTIFICATE,

The return by the returning olficer to the clerk of the Executive 
•Council under see. 234 of the Alberta Election Act, Statutes of 1009, 
eh. 3. and the subsequent publication thereof in the official Gazette 
under sec. 230. are final and conclusive, subject to the germane pro
visions of the Controverted Elections Aet. and to the jurisdiction of 
the Legislature itself. (Per Scott. J.)

Aiteal from the order of District Judge Noel, in an election 
recount proceeding under the Alberta Election Act, Statutes of 
1909, ch. 3, dismissing an application to commit Donald Baker, 
clerk of the Executive Council of the province, for his refusal 
to produce for inspection certain ballot papers officially in his 
custody.

The appeal was dismissed.
For previous decisions in the matter of the same election, sec 

Re Clear watt r Election (No. 1). 11 D.L.R. 353, and Ri Clear
water Election No. 2), 12 D.L.R. 598.

II. A. Mad,it, for plaintiff.
Frank Ford, K.C., for defendant.

Harvey, C.J. :—1 would dismiss the appeal with costs. 
Whether the returning officer should or should not have made 
his return when he did, the clerk of tin* Executive Council could 
not take on himself the responsibility of determining. It was 
his duty to receive the return and documents ami thereupon per
form the duties imposed upon him by the statute. One of those 
duties is to retain in his possession the documents received from 
the returning officer as required by sec. 237. With the exception 
of i ie ballot papers these may all be inspected under see. 238, but 
by virtue of see. 239 it is his duty to permit no one to inspect the 
ballot papers except under tin* authority of an. order of a 
Judge of the Supreme Court. It would be clear, therefore, that 
if he permitted any one, even a District Court Judge, to inspect 
the ballot papers without an order of a Supreme Court Judge 
he would be violating his duty, and any order made by a District 
Court Judge requiring him to produce them for inspection 
would be made without jurisdiction and would, therefore, as 
well as any suhpuma issued thereunder, he null and void and 
should be disregarded and there could lie no contempt in such 
disregard.

Although the subpcpna specified all of the documents some 
of which, of course, could be inspected it was admitted by coun- 
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scl for appellant that the ballot papers were what he wanted and 
the whole contest was over them.

Although it is not necessary to consider any of the many 
other grounds raised I may say that I quite agree that even 
though the clerk of the Executive Council had mistaken his duty 
there would be no contempt for the reason stated by my brother 
Stuart.

I wish to add also that I dissent from the view expressed by 
my brother Beck if he means that without any change in the 
law there is still left jurisdiction in the District Court Judge to 
proceed with the re-count under the statute.

Scott, J. :—This is an appeal by A. Williamson Taylor, one 
of the candidates at the election from the order of District Judge 
Noel dismissing an application to commit Donald Baker, cl-rk 
of the Executive Council of the province, for his refusal to 
produce certain documents in his possession. In order to ex
plain the questions arising on this appeal it is necessary to re
view the proceedings relating to the election which were had 
prior to the making of the order appealed from.

The election was held on April 17, 1013. On May 5 following 
the appellant appears to have duly obtained from Judge Noel, 
who Is the District Court Judge for the district of Athabasca, in 
which the electoral district of Clearwater is situated, an ap
pointment under sec. 218 of the Election Act for the 23rd of 
the same month at Clyde in the electoral district for a recount of 
the ballots cast at the election and also for the hearing of an 
appeal from the Court of inquiry which had been held in respect 
of certain disputed ballots. On May 10 the appellant obtained 
from Beck, J., an order of mandamus directing the returning 
officer to count certain votes cast at the election, the order eon- 
taining a direction that the proceedings for the recount and 
upon the appeal from the Court of inquiry should Ik* stayed 
until such votes were counted.

An appeal from this order was taken by II .W. McKenney, one 
of the candidates at the election, to the Court en banc which on 
June 18 allowed the appeal and discharged the order. Upon the 
discharge of the order the appellant’s solicitor owing to the ab
sence of Judge Noel obtained from Judge Crawford one of the 
District Court Judges for the judicial district of Edmonton an 
appointment for July 9, at Clyde, for the recount and the hearing 
of the appeal from the Court of inquiry. The appellant a solici
tor having been informed by McKenney s solicitor that he in
tended to object that Judge Crawford had not jurisdiction in the 
matter it was arranged between them that the parties should 
appear before that Judge in the meantime in order that the ob
jection might be disposed of.
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They did so appear before him and he then held that he was 
without jurisdiction. I'pon Judge Noel’s return the appellant 
obtained an appointment from him for August 30 at Clyde, lie 
attended there at that time but, owing to the fact that the appel
lant was unable to serve the returning officer with notice of the 
new appointment the proceedings were then adjourned until 
September 8 at the same place. l*rior to the last-mentioned date 
the appellant’s solicitor learned, as the fact was. that notwith
standing the fact that the recount had not been held or the 
appeal from the Court of inquiry heard, the returning officer had 
on 26th August made a return to the clerk of the Executive 
Council to the effect that McKenney had been duly elected and 
had delivered to the clerk the ballot papers and other documents 
required to be delivered by him on making his return. Appel
lant’s solicitor thereupon attended at the clerk’s office and. upon 
inspecting the return, ascertained that the returning officer had 
failed to count certain ballots deposited at a certain polling 
place, the number thereof corresponding to the number of dis
puted ballots at that polling place. On September 2, he obtained 
from Judge Noel an order for the issue of a subpœna tluccs 
tecum directed to the clerk of the Executive Council and there
upon issued from the office of the District Court of Athabasca a 
subpuma directed to the clerk requiring him to attend at Clyde 
on September 8, and to bring with him the parcel delivered to 
him by the returning officer. He duly served a copy of the 
subpœna and of the order upon him and asked him if he would 
let him know the following day if he would attend upon it. The 
clerk notified him by telephone on the following day that he 
would not attend. lie subsequently arranged with McKenney’s 
solicitor that instead of proceeding at Clyde on September 8 
they should appear before Judge Noel on that day at Edmonton 
ils of Clyde and he was then informed by the latter that the clerk 
would attend there but would not have with him the documents 
called for by the subpœna.

The parties appeared before Judge Noel on that day. The 
clerk, upon being called upon to produce the documents, stated 
that they were in his custody as clerk of the Executive Council 
and that upon the advice of his solicitors, he refused to produce 
them. Appellant’s solicitor thereupon applied to commit the 
clerk for contempt in disobeying the subpœna. The learned 
Judge, being in doubt as to his having jurisdiction to make the 
order applied for, dismissed the application. The clerk of the 
Executive Council caused to be puMished in the Official Gazette 
on August 30 a notice of the receipt of the return and giving the 
name of II. W. McKenney as the candidate elected.

One of the objections raised by eouiLsel for McKenney on 
the argument was that, by reason of the fact that the recount and
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the appeal from the Court of inquiry were not proceeded with on 
May 23, the day first appointed therefor, the District Judge 
was fund us officio.

This objection was raised at the hearing before Judge Noel on 
September 8, and was overruled by him. In my opinion he was 
right in doing so. Sec. 224 provides that at the time and place 
appointed the Judge shall hear and determine such appeals and 
recount the ballots. To hold that, unless these proceedings 
upon them are commenced on the day first appointed therefor, 
the candidate who institutes them would be deprived of his right 
to proceed with them would, in my view, be placing an unrea
sonably narrow construction upon that provision. If such a 
construction were upheld the result would be that a candidate 
might easily be deprived of a right conferred upon him by the 
Act. The absence of the Judge or the non-attendance of the 
returning officer with the ballots either by accident or design 
would be effectual to that end. That unreasonable effect is in 
itself a strong argument in favour of the more reasonable con
struction, viz., that if from any cause the proceedings cannot be 
carried on at the time appointed the Judge may appoint another 
time for the purpose. Section 225, which provides that the 
Judge shall as far as practicable, proceed continuously is not 
opposed to such consideration as. in my view, it means and means 
only that the hearing of the appeal and the recount when once 
opened shall proceed continuously.

It does not appear that there was any undue delay on the 
part of the appellant in proceeding with the appeal from the 
Court of inquiry and recount. Both parties appear to have 
accepted the stay of proceedings in the order of Beck, J., as a 
bar to proceeding with them. Their solicitors attended before 
Judge Noel and told him not to attend on the appointment for 
May 23. When that order was discharged by the Court fit hanc 
the appellant, in the absence of Judge Noel, obtained the ap
pointment from Judge Crawford. It was not contended before 
him that the appellant had forfeited his right to proceed or that 
the Judge was functus officio by reason of the matters not having 
been proceeded with on May 23. The only objection then taken 
was that he was not the proper Judge to hear the matter. Upon 
Judge Noel’s return a new appointment was obtained from him 
which was duly adjourned until September 8, by reason of the 
fact that the returning officer could not be served with notice 
of it.

While 1 am of the opinion that the appellant has not by any 
act or omission on his part forfeited his right to appeal from 
the Court of inquiry or to a recount I am reluctantly forced to 
the conclusion that he has been effectually deprived of that right 
by the act of the returning officer in making the return to the
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clerk of the Executive Council. Such return and the subsequent 
publication of notice of it in the Official Gazette appear to he 
final and conclusive subject, of course, to the provisions of the 
Controverted Elections Act and to any action on the part of the 
Legislature.

If 1 am correct in this view it follows that the clerk of the 
Executive Council was justified in his refusal to produce the 
ballot papers before the District Judge at the hearing on Septem
ber 8. He was bound to receive the return and the documents 
relating to it when tendered by the returning officer. It 
was not his duty to inquire into the authority of the returning 
officer to make it at that time. It is not shewn that when he re
ceived it he was aware that it should not have been made at that 
time. Having received the documents which included the ballot 
papers they were in his official custody and under sec. 239 his duty 
was to permit no one to inspect them except by order of a Su
preme Court Judge and that section does not appear to authorize 
such an order being made for their inspection for the purposes 
of either an appeal from a Court of inquiry or a recount.

Section 220 of the Act provides that the returning officer, 
after receiving notice of an appeal from the Court of inquiry 
and of the date appointed for hearing it, shall delay making his 
return until he receives a certificate from the Judge of the result 
of the appeal. Having received that notice 1 can find nothing 
in the Act which would prevent him ignoring that provision 
and returning a candidate before the time appointed for hearing 
the appeal and thus effectually rendering the appeal abortive. 
The only punishment that he appears to be liable to is the im
position of a fine of $400. That is a dangerous power to place 
in the hands of such an officer who may be, and (1 think I may 
venture to say) often is a partisan. Legislation to render a 
return made under those circumstances ineffective or to inflict 
a very much more severe penalty for an infraction of that pro
vision appears to me to be advisable. I agree in the result ar
rived at by the other members of the Court that the appeal 
should be dismissed with costs.

Beck, J. :—As a consultation results in my finding that my 
views are not those of the majority of the Court 1 state them 
quite briefly.

First, I think, that once an application was made to the 
District Court Judge by way of an appeal or for a recount 
under sec. 218 of the Alberta Election Act within eight days 
after that on which the returning officer made addition of the 
votes, the District Court Judge was seized of the matter and 
having given an appointment his jurisdiction continued to exist 
notwithstanding that any particular appointment may have
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lapsed by reason of accident, or mistake or because it was ad
journed sine dir. Sec. 225 as to proceeding continuously clearly 
applies only when the actual work of recounting lias commenced.

The returning officer was served with notice that he was re
quired to attend before the Judge for the purpose of an appeal 
recount or final addition of the votes given at the election and, 
therefore, committed a wrongful act in making bis return before 
be received a certificate of the result of the proceedings before 
the Judge (see. 233). I think bis wrongful act did not deprive 
the Judge of his jurisdiction and that, therefore, he has still 
jurisdiction to proceed. Assuming that the return is valid until 
set aside, there are two tribunals which may set it aside, namely, 
the Legislative Assembly and the Court in a trial under the Con
troverted Election Act ; and for a just and effective de
cision by either of these tribunals they should have before 
them the decision of the District Court Judge. An obstacle is 
placed in the way of the Judge proceeding to a decision by rea
son of the clerk of the Executive Council refusing to produce the 
ballot papers in question which arc in his custody. Assuming 
that he has properly refused to do so, he certainly may be auth
orized to do so by the Legislature or the Executive Council, who 
may thus remove the obstacle in the way of the Judge proceeding 
to determine the question for whom the disputed ballots should 
be counted and thus determine whether the member returned as 
elected was in truth elected.

If the Executive Council or the Legislature sees fit to instruct 
the clerk of the Executive Council to produeê the ballots, the 
Judge would naturally certify the result to the returning officer 
and to the clerk and the duty of the returning officer would be 
to do the same: The Legislature would then have before them 
all the material which would enable them, as they are clearly en
titled to do, to declare which of the candidates at the election 
was in truth elected.

I think the Judge had power to require the attendance of 
the clerk of the Executive Council as a witness. By sec. 228 he 
is given all the powers of the returning officer with regard to the 
attendance and examination of witnesses.

By sec. 215 the returning officer is authorized to summon 
any . . . person Ik*fore him at a time and place to lie named by him 
with all necewiary papers and document* . . . and may examine on oath 
auch . . . person. . . .

However, the provisions of sec. 239, in which the power is 
given to a Judge of the Supreme Court to order inspection or 
production of ballot papers in the custody of the clerk of the 
Executive Council, furnish the only means of obtaining such 
inspection or production and this power is limited to 
the purpose of instituting or maintaining a prosecution for an offence in
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relation to ballot papers or for the purpose of n petition questioning an 
election or return.
The Judge of the district had, therefore, no power to compel the 
clerk to produce the ballot papers, and, therefore, there was no 
contempt.

For this reason alone I think the application should be dis
missed and I would give no costs.

Stuart, J.:- -Aside from all other considerations I think it is 
sufficient for the decision of this appeal to say that there was in 
fact no contempt. Baker came into Court in obedience to the 
suhpœna, but stated, as a reason for not producing certain docu
ments which the subpmna ordered him to produce, that he held 
them as clerk of the Executive Council of the Province, that he 
was not supposed to produce them and that he had been advised 
by his solicitor not to do so. 1 see in that position no absence of 
respect for the Court. He may have been mistaken in his law, 
hut apparently tin* Judge acquiesced in his view and did not 
direct him to produce the documents. If he had done so and 
there had been a direct refusal in the face of the Court then the 
whole question of law argued so strenuously before us might 
have come up for decision. But Judge Noel took the view that 
Mr. Baker did right and did not insist on production. I can 
find no contempt of the authority of the Court in the course 
which Baker pursued.

The summons upon which the order was made which is now 
appealed from did not ask for an order that Baker be directed 
to produce the documents and there is no appeal from Judge 
Noel's omission to make such an order.

It seems to me, therefore, impossible for us to make an 
order com .itting Baker for contempt. Neither can I discover 
any ground upon which we can now make an order directing 
Baker to produce the documents. That would be tantamount to 
assuming full jurisdiction over the recount. Even admitting 
that there may he a right of appeal to the Court cn banc in cer
tain cases from some order made during the course of the recount 
which I think is doubtful, particularly in view of the provision 
that there is an appeal given by the statute from the District 
Judge holding the recount to a single Judge of the Supreme 
Court, I am decidedly of opinion that we have no jurisdiction to 
intervene and lay our hands upon the recount proceedings, if 
there are any in existence, and make an order of our own motion 
in regard to them.

I think the appeal should be dismissed with costs.

Appeal dismissed.
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PROCTOR v. PARSONS BUILDING CO.
(Decision No. 3.)

Saskatchewan Supreme Court, Lamont, J. October 6, 1913.

1. Mabtkb and servant (I II A4—67)—Liability of mastkb to servant
—MaHTKB'S DUTY TO FUBN1HII HAKE APPLIANCES—CHAIN FASTENEDI".,11m u wiin iam.

A master who furnishes a chain which is insecurely fastened to
gether with wire, for the use of his servants in hoisting heavy weights, 
is liable for an injury sustained by an employee as the result of the 
breaking of the chain by reason of such defective fastening.

Action for injuries sustained by a servant as the result of 
the breaking of a defective chain furnished by the defendant for 
use in the servant's work.

Judgment was given for the plaintiff.
For previous decisions in the case, see Proctor v. Parsons 

(So. 1), !1 D.L.R. 692, and Proctor v. Parsons (No. 2), 10 D.L.R. 
30.

P. M. Anderson, and F. R. Ratjshaw, for plaintiff.
E. L. Elwood, and J. X. Fish, for defendants.

Lamont, J. :—This is an action for damages for personal in
juries. The defendants were engaged in the erection of a build
ing in the city of Regina ; the plaintiff was in their employ as 
a carpenter. On July 20, 1912, while the defendants were rais
ing into place on the second storey of the building some heavy 
beams by means of a block and tackle attached to a 
derrick, the block and tackle came away from the derrick, and, 
together with the beam which was being raised, fell. The plain
tiff, who at the time had hold of the tackle, guiding the beam to 
its place, was jei Ked off the timber on which he was standing 
and thrown to the ground floor, some twenty-eight feet below. 
He was seriously injured. The plaintiff alleges that the acci
dent was due to the negligence of the defendant company. 
One of the acts of negligence alleged is that the chain by 
which the block and tackle was fastened to the top of the derrick 
4‘ was defective and in an unsafe condition and unfit to be used 
for the said work.” For the plaintiff a number of witnesses 
testified that the accident was caused by the breaking of the 
chain which fastened the block and tackle to the derrick. This 
chain was an endless one. It was not, according to some wit
nesses, an endless chain to begin with, hut was made endless by 
taking the two ends of the chain and fastening them together 
with wire. That the ends were fastened together by wire was 
testified to by three witnesses, including the sub-fort man of 
the defendant company, who assisted in fastening it. These and 
other witnesses testified that after the plaintiff’s accident this
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chain was no longer an endless chain, hut that it had broken or SASK. 
come apart. Several witnesses testified that they saw a piece of g c 
wire hanging from the chain after the tackle fell. I013

For the defendants, Charles Lockwood, the foreman in ----
charge at the time of the accident, and who had rigged up the I’wxrroB 
derrick, swore that after the accident he took the chain off the Parsons

top of the derrick, that it was then in the same condition as Building 
when he put it on, that it had not broken or come apart, that (<>' 
the links had not been fastened by wire nor was there any wire Lamont, j.
on the chain. He gave no explanation of what caused the tackle 
to fall. In the light of the testimony given by the plaintiff's 
witnesses, I must reject the evidence of Charles Lockwood.

I find, therefore, that the chain in question was made an 
endless chain by having the two ends fastened by wire, and 
that the accident was caused by the chain pulling apart where it 
was so fastened. Furthermore, on the evidence of Ilaldenby and 
Arthur Lockwood, who prior to the accident had been a fore
man for the defendants, 1 find that Ilaldenby had reported 
the chain as not being strong enough for the work it was culled 
upon to do, and that Lockwood ordered another chain, which 
was supplied but not used.

Under these circumstances, were the defendants guilty of 
negligence causing the accident / I am of opinion that they 
were.

At common law there was from the earliest times a duty cast 
upon the master of seeing that the machinery and tackle sup
plied by him to his servants for the performance of their duties 
were suitable and proper. A failure to provide suitable equip
ment and to maintain the same in proper condition when pro
vided was, in case of injury to a servant resulting from such 
failure, held to be negligence on the part of the master : Ilals- 
bury, vol. 20, pp. 129, 130. Here the chain was a material part 
of the equipment supplied, and in the condition in which it 
was at the time of the accident it was insufficient for the 
purpose for which it was required. As a result it came apart, 
causing the plaintiff injuries. This cast the onus on the de
fendants of shewing that its defective condition was not due to 
any negligence on their part. This they sought to do by shew- 
that the chain used was of the weight ordinarily used for such 
purpose and that it was perfectly proper to make it an endless 
chain by fastening the two ends with wire. One of the witnesses 
swore that if wire of a certain thickness was used and it was 
wound around the links seven times and properly fastened, 
the connection would be as strong as in any other part of the 
chain. The difficulty, however, in the defendants’ way is that 
there is no evidence upon which 1 can find that wire of the 
required weight was wound around the links seven times or
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point was that the wire was a piece picked up off the ground 
and was wound around about four times. There was also evi-
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dence that the wire was rusty. The condition of the chain was 
or should have been known to the defendants. The tackle hav
ing been shewn to be defective, and the defendants having 
failed to shew that its defective condition was not due to their 
failure to maintain it in proper condition, the plaintiff is en-

Lamont, J. titled to succeed.
The plaintiff sustained serious injury. He has to a great 

extent lost the sight of one eye, and was in juried in the cheek, 
back and right shoulder. His hospital and doctor’s bills 
amounted to $154. This I allow him as special damages ; and 
I assess the general damages at $1,500. There will, therefore, 
be judgment for the plaintiff for $1,654 and costs.

Judgment for plaintiff.

B.C. WANDERERS' HOCKEY CLUB v. JOHNSON.

s.c.
1013

llritinh Columbia Supreme Court. Murphy, ./. September 30, 1913.

1. Judgment (8 IV HI—232 )—Foreign judgment—Of sister province
—Jurisdiction ai, matters—Want of service ox defendant—

A judgment rendered in the Province of Quebec without personal 
service of process on the defendant who was out of that province 
while the proceedings were going on, is not binding on the courts of 
British Columbia in an action based on the Quebec judgment.

[See Annotation to this case.]
2. Contracts (8 HI A—195)—Validity and effect—Contract of em

ployment Il Y ONE UNDER EXISTING CONTRACT—-KNOWLEDGE OF CON
TRACTEE—Action for rreach.

Vnder the axiom ex turpi caunA non oritur <trlio an action can
not be maintained for the breach of a contract of employment where 
the plaintitr, at the time the agreement was made, was aware that it 
could not lie performed without the defendant breaking an existing 
contract of employment with a third person.

[Harrington v. Victoria Craving Dock, 47 L.J.Q.B. f>94, followed; 
and see. as to injunctions generally in restraint of personal service, 
Chapman V. Weêterby, W.N. (1913), 277.1

Statement Action on a judgment of a sister province rendered against 
an absentee w’thout personal or substituted service, in an action 
for breach of a contract of employment entered into by one 
who, to the knowledge of the plaintiff, was already under con
tract to perform services for another.

The action was dismissed.
Deacon, for plaintiff.
S. S. Taylor, K.C., for defendant.

Murphy, J. Murphy, J. :—In so far as this action is based on the for
eign judgment, it was proven before me that the defendant was
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not served with any process of the foreign Court, nor had he 
any knowledge that proceedings had been taken against him. 
It is a fair inference, I think, from the evidence that the plain
tiffs knew where the defendant could have been found and, 
presumably, they could have obtained leave to serve him per
sonally out of the jurisdiction. At any rate they could have 
sued him in British Columbia. Vnder these circumstances, I 
am of the opinion that the judgment should not he acted on in 
our Court. It is laid down in 6 Halsbury’s Laws of England, 
par. 423, that such judgment will not he acted upon when ob
tained without personal service, even though under tin u- 
cedure of the foreign Court substitutional service is permitted, 
thus making the judgment effective in such foreign jurisdiction. 
In my opinion, therefore, the defendant can go behind the Mon
treal judgment.

On the merits of the case I find the facts to he that Patrick 
had a contract with Johnson for his services for the season 
1912-13; that he, Patrick, communicated the fact of his having 
such contract to the plaintiffs; that the plaintiffs 
to obtaining this information influenced Johnson to enter into 
a contract with them by offering him a higher salary; that 
Johnson thereupon tore up his contract with Patrick and en
tered into the contract herein sued upon without in any way 
arranging for any release from his contract with Patrick. I’n- 
der these circumstances, 1 think the axiom rx turpi causa non 
oritur actio applies. The nearest case I have been able to find 
in the English Courts is that of Harrington v. Victoria Graving 
Do(k, 47 L.J.Q.B. 594. In that case though the jury found that 
the contract sued upon had not, in effect, influenced the em
ployee in his relations to his employer, yet it was held that 
it might have had that effect, and, consequently, was not en
forceable in a Court of law. This case is much stronger inas
much as whilst the direct object of the contract sued upon 
was, undoubtedly, to obtain Johnson's services for the plain
tiffs’ club during the season 1912-13, yet it must have l>eeu ob
vious to both parties that such contract could not be carried out 
without breaking the existing contract between Patrick and 
Johnson. The action is dismissed with costs.

Action dismissed.

Annotation—Judgment (ffIVBl—332)—Actions on foreign judgments.

A 1813 case of considerable importance on the question of the obliga
tion upon a foreign judgment is that of rhillipn v. Btÿho, 135 L.T. .lour. 
1H6. The action was tried by Serutton, J., without a jury. The plaintiff 
claimed £7,200 against the defendant, being damages awarded to lie paid 
by the defendant to the plaintiff by a judgment of the Bengal High Court
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Annotation(#initinnnl) — Judgment (fi IV B 1—232)—Actions on foreign
judgments.

in divorce proceeding* in which the plaintiff was petitioner and the de
fendant co-respondent The defendant replied that before the date when 
these proceedings commenced he had left India, and the Court pronouncing 
the judgment had. therefore, no jurisdiction over him, and he was not 
bound by their judgment. The plaintiff was an Armenian Christian, horn 
in Persia, who for thirty three years had lived in British India, and who 
was domiciled there. He was married to hi* wife in British India. The 
defendant was a British subject domiciled in England, who resided in 
India for nineteen years lieforc March 22, lb Hi. when he left India for 
England. On April 20, 1910, the plaintiff caused to be issued in the 
Bengal High Court n divorce petition against his wife, alleging her adultery 
with the defendant in India in 1900. The defendant was joined as co
respondent. and served with process by registered post in England. He 
did not appear; the wife defended. At the trial adultery was proved and 
the defendant was condemned in £7,200 damages. The Indian Divorce Act, 
1869, authorizes the Indian Courts, where (o) the petitioner professes the 
Christian religion and resides in India at the time of presenting the peti
tion, and (6) where the marriage shall have lieon solemnized in India— 
both of which conditions were fulfilled in the present case—to act and give 
relief on principle* and rules a* nearly as may lie conformable to the 
principle* on which the Divorce Court in England gives relief. By sec. 11 
the petitioner is required to make the alleged adulterer a co-respondent; by 
sec. 34 the husband may claim damages from the co-respondent ; and by sec. 
50 the petition is to be served on any party to be affected thereby, either 
within or without British India, in such manner as the High Court shall 
direct. Rule 25 of Order V. of the High Court rules provides for the ser
vice by post of u summons on a defendant resident out of British India. 
For the plaintiff it was contended that the English Court had jurisdiction 
to entertain the claim and give judgment for the plaintiff. For the de
fendant it was contended that the Court had no jurisdiction ; that the 
Courts in England will give effect to the decree only if the parties were 
domiciled in the place where it was made ; and that the decree in this 
case was separable into two parts, one a decree for the dissolution of the 
marriage and the other for the payment of a sum of money, and that in 
so far as it was a judgment for the payment of a sum of money it was 
merely in the position of the judgment of a foreign Court in personam, 
which in the circumstances of this case could not be enforced in the Courts 
of this country. The following amongst other case*, were referred to: 
Emanuel v. Bymon, 98 L.T.R. 304, [1908j 1 K.B. 302; Payment v. Rayment, 
103 I/T. Rep. 430, [ 1010) P. 271. Scrutton, J., gave judgment for the 
plaintiff, and held, that as the English Courts will recognize and enforce 
the judgments as to status of the Indian Courts in matters within their 
jurisdiction—marriage and the dissolution of marriage being matters of 
status—so they will also recognize and enforce the ancillary orders ns to 
damages such as they themselves make in similar cases: Phillip» v. Balho, 
135 LT. Jour. 186.

Mr. Justice Blackburn in BcKiUby v. Wcatenholz, L.R. 6 Q.B. 155, 24 
L.T.R. 03, eays the true principle on which the judgments of foreign tri
bunals are enforced in England is that "the judgment of a Court of compe-
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Annotation I continued )—Judgment (IIVB 1—239)—Actions on foreign 
judgments.

tent jurisdiction over the defendant imposes a duty or obligation on the 
defendant to pay the sum for which judgment is given, which the Courts 
of this country are bound to enforce; and consequently anything which 
negative- that duty, or forms a legal excuse for not performing it, is a de
fence to the action" ; and in that case, where a judgment had lieen ob
tained in default of appearance in a foreign Court against a defendant 
wlm at the time of the commencement of the suit was not a subject of, nor 
resident in, the country where the judgment was obtained, it was held 
that the plaintiff could not succeed here as there existed nothing imposing 
on the defendant any duty to obey the judgment. No territorial legisla
tion can give jurisdiction which any foreign Courts ought to recognise 
against absent foreigners, who owe no allegiance or obedience to the 
power which so legislates: ftinlar G unifiai Rinqh v. Itajah of Faridkote, 
[ 1894] A.C. 670. Lord Sel borne in the Faridkote ease says that the plain
tiff "must sue in the Court to which the defendant is subject at the time 
of suit"} and again, “when the action is personal, the Courts of the 
country in which the defendant resides have power, and they ought to be 
resorted to, to do justice."

In other words (as explained by Mr. Justice Sc rut ton in Phillips v. 
Bat ho, 135 L.T. Jour. 186, the English Courts will not enforce a Orman 
judgment against an Englishman for damages for breach of contract to 
lie performed in Germany, when the Englishman was not in Germany at 
the issue of the process and had not submitted to German jurisdiction, for 
the Englishman can be sued on the contract in his own Courts, which 
will do justice.

Tltese are principles upon which English Courts will not enforce 
foreign judgments; is it possible to find positive rules u|Min which such 
judgments will lie enforced T In Rousillon V. /{oiisillon. 12 I..T.R. 670, 14 
Ch. D. 351, Mr. Justice Fry enumerates five cases in which the Courts of 
this country consider a defendant ImiiiikI by a judgment obtained against 
him in a foreign Court. These are ( 1 ) where he is a subject of the 
foreign country in which the judgment has lieen obtained ; (2) where lie 
was resident in the foreign country when the action liegan; (3) where 
the defendant in the character of plaintiff has selected the forum in 
which he is afterwards sued ; (4) where he has voluntarily appeared; 
(5) where he has voluntarily contracted to submit himself to the forum 
in which the judgment was obtained.

See also the review of the English and Canadian authorities on the 
subject of "Actions on Foreign Judgments" contained in an Annotation in 
vol. ft D.L.R. 7H8-7Vft. to which the present note is supplementary.

B. C.

Annotation

Foreign
judgments
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THE “MONTCALM" v. BRYDE.
Judicial Committer, of the Privy Council, Lord Atkinson, Lord Mersey, 

Lord Moulton, and Lord Parker of Waddington. August 1, 1913.

1. Collision (8 1 A—3)—Fixing liability — Offknuino vksskl taking
wrong side—Other’s duty to reverse—Latitude allowed.

Where two vessels are meeting in a river and one of them, in vio
lation of the rules, negligently takes the wrong side of a narrow 
channel from which immediate danger of collision arises, the vessel of
fended against is not to he held to have been negligent in giving aid to 
prevent a collision, merely from its miscalculation by a few seconds of 
tlm exact juncture at which her engines might effectively lie reversed 
to avoid the danger, since the offending boat's ncgligcin-c tended to 
surprise and confuse the other which might reasonably expect the 
offender promptly to reverse her own engines to escape the danger 
caused by herself.

2. Evidence (8 lit'—1216)— Defences — Collisions — Ships—Burden
of establishing defence by.

Where two taels are meeting in a river and one of them negli
gently turns to the wiong side thereby causing imminent danger of 
a collision, the onus of proving an allegation that the vessel offended 
against, neglected her duty to reverse lier engines promptly in order 
to avoid a collision, rests on the original offender and can only lie 
discharged by clear evidence.

Statement Consolidated appeals from a judgment of the Supreme Court 
of Canada (not reported), affirming by a majority tin* judg
ment of the Deputy Local Judge in Admiralty at Montreal, in 
two cross-actions for damages by collision.

With the Board sat, as Nautical Assessors, Rear-Admiral 
Robert N. Ommanney, C.B., and Commander W. P. Caborne, 
C.B., R.N.R.

Tin* appeals were allowed.

Lord Mersey.

The judgment of the Board was delivered by
Lord Mersey :—The collision happened on September 24, 

1010, in the St. Lawrence river, between two steamers named 
the “Kronprinz Olav” and the “Montcalm.” Both vessels sus
tained damage and thereupon cross-actions were commenced in 
which the owners of each vessel alleged that the other vessel was 
alone to blame. Before the trial took place a wreck inquiry was 
held, in the course of which a large body of evidence was col
lected from the crews of both vessels. By agreement, the notes 
of this evidence were used at the trial of the cross-actions, and 
they formed the only material Is*fore the learned Judge. He 
saw none of the witnesses. The two cross-actions were tried as 
one, and in the result, the learned Judge (who was assisted by 
a nautical assessor) found both ships to blame.

There were then cross-appeals to the Supreme Court, which 
were heard before the Chief Justice and four other Judges.
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Three of these five Judges confirmed the judgment of the Judge 
of first instance. One Judge was of opinion that the “Olav" 
was alone to blame, and another Judge was of opinion that the 
“Montcalm” was alone to blame. The result was that both 
appeals were dismissed. The present appeal to this Hoard is 
brought by the owners of the “Montcalm” only. The owners 
of the “Olav” no longer contest their liability. Thus, the only 
question for the determination of their Lor s is, whether 
any blame attaches to the “Montcalm” in relation to the col
lision. Hlamc is imputed to her on one ground only, namely, 
that she was guilty of negligence in failing to reverse her en
gines in proper time before the collision.

This narrowing of the issues between the parties makes it 
unnecessary to deal with the facts at any great length. The 
material circumstances are as follows: At 4 a.in. of September 
24, 1910, the “Montcalm,” a screw steamer of f>..'i00 tons gross 
register, was proceeding up the St. Lawrence river. At the 
same time the “Kronprinz Olav,” of :i,9(Ht tons gross register, 
was proceeding down the river. The night was dark but clear, 
the wind light and the tide Hood of the force of \\U knots. Both 
vessels entered a narrow channel in the river in which it was 
the duty of each to keep to the side of the fairway on her own 
starboard side. The “Olav” did not observe this rule, but negli
gently made for the “Montcalm’s” side of the channel, cutting 
across the “Montcalm’s” bows. A collision became imminent, 
and thereupon the “Montcalm” reversed her engines, hut, un
fortunately, not in time to avoid the collision.

It is said on the part of the “Olav” that those in charge 
of the “Montcalm” ought to have recognized sooner than they 
did the danger created by the had navigation of the “Olav” 
and by a timely reversal of the “Montcalm's” engines ought to 
hove averted it. In considering this question it is necessary to 
bear in mind that the onus of proving the alleged negligence 
rests on the “Olav” ami that it is an onus which can only be 
discharged by clear and plain evidence. Very little of the 
evidence adduced at the trial bore upon this question of the 
reversal of the “Montcalm’s” engines; and an examination of 
what evidence there was, fails to support the charge. The 
narrative of the collision covers only a few minutes of time, and 
according to the finding of the trial Judge, the “Montcalm” 
reversed and went full speed astern about one minute and a 
half before the collision took place. That the risk of collision 
hail not been realized and was not apparent before this time 
s ems to be clear from the evidence of the “Olav’a” navigating 
ofilcer Toft-I)ahl. This witness appears not to have been in fear 
of a collision until one minute before the event, for it was not 
until then that he called his captain on deck, and even after this
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the “Olav” kept her speed, and continued to keep it, until the 
moment of the collision. It seems to their Lordships impos
sible to say, in the face of this evidence, that the captain of the 
“Montcalm” was negligent in not realizing before he did that 
the risk of collision was imminent; and even if he can lx* said 
to have miscalculated the time by some few seconds the very 
gross negligence in the navigation of the “Olav” was well cal
culated to confuse him and to cause the error. He was, more
over, fully justified in expecting that the “Olav” would realize 
the dangerous position into which she had brought herself and 
would try to remedy it by herself reversing.

It is worth while to examine .shortly the grounds upon which 
the Judges in the Courts below based their judgments in so 
far as they related to the alleged negligence of the “Mont
calm.” The trial Judge expresses his opinion that the move
ments of the “Montcalm” had been proper from the time when 
the “Olav’s” lights were first observed until the moment when 
the “Olav” sounded a two-blast signal for the second time. 
According to the evidence from the “Montcalm” (which there 
appears no reason to disregard) the engines were reversed al
most at once after this signal. Yet the trial Judge, after ex
pressing his opinion that there had been no negligence on the 
part of “Montcalm” up to this point, seems then to have sur
rendered his judgment to the advice of the nautical assessor who 
sat with him, and to have adopted and given effect to an ex
pression of that gentleman’s opinion that the “Montcalm” had 
failed to reverse with sufficient promptness. That the “Mont
calm” did not reverse in time to avoid collision is, of course, 
♦rue, but the learned Judge seems to have thought that this 
bare fact was equivalent to proof of negligence. It was not so. 
It was consistent with proper care in the navigation of the ship, 
and in any event it fell very far short of proof of negligence. 
Turning then to the judgments of the learned Judges in tha 
Court of Appeal, it will be found that the Chief Justice was 
not satisfied with the judgment of the Court of first instance, 
and yet, because of the imperfect evidence, he felt himself un
able to interfere with it. It can scarcely be said that this 
amounts to an expression of opinion that the “Montcalm” had 
been guilty of negligence. The next Judge (Mr. Justice Davies) 
after an examination of the evidence, came to the conclusion that 
no blame attached to the “Montcalm.” The third Judge (Mr. 
Justice Idington) made no reference to the question of the fail
ure of the “Montcalm” to reverse earlier than she did. He ap
pears to have been of opinion that the “Montcalm’s” navigation 
was wrong from the first, and he came to the conclusion that 
she was alone to blame. The advisers of the “Olav” do not 
seem to have concurred with this opinion for they had not the
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courage to attempt to support it at their Lordships' Bar. The 
fourth Judge (Mr. Justice Duff) contents himself with say
ing that he concurs in the dismissal of both appeals. The last 
and fifth Judge (Mr. Justice Anglin) mentions the allegation 
of negligence on the part of the “Montcalm” in not sooner re
versing, and says that there was an implied duty on her part 
to reverse when the “Olav’s” second signal was given. The 
answer, however, to this observation seems to be that in truth 
this was when she did reverse.

Neither in the evidence nor in the judgments in either 
Court below are their Lordships able to find satisfactory ground 
for saying that the “Montcalm” was guilty of any negligence 
whatever contributing to the disaster. They think that the 
right view of the matter was taken by Mr. Justice Davies, and 
that accort ingly these appeals ought to la* allowed e id with 
costs here and below. They will humbly advise His Majesty 
accordingly.
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MOORE ct al. v. CANADIAN FAIRBANKS CO., Ltd. N B

.Yrir BruHHirirk Supreme Court, Hurler, C.J., l.umiry. Url.entl, White,
Harry, anil Meheoirn, September H. 1013. ‘ "

1013
1. Sale (Il B—3)—Delivery—Tim: ms—Silence of order ah to time

Shipment of goml* within a rea non alite time i* «ulTl-init where
the written order for their mnchane i* silent at to tin* time of de
livery.

Appeal by the defendants from a judgment against them statement 
for the price of mill machinery wliieli the plaintiff company al
leged it had sold to the defendants.

The appeal was dismissed with eosts.
K. 1\ Ifai/nunitl, for defendants, appellants.
IV. II. Wallace, K.C., for plaintiff, respondents.

The judgment of tin» Court was delivered by
McLeod, J. :—The defendants live at Newcastle, Nortlmm- ucuvu. j. 

berland Co., and own and operate a sawmill there. On July 
25, 1911, the plaintiff’s agent was in Newcastle, and offered to 
sell the defendants certain machinery for their mill. After 
consultation, the defendants gave an order for a pump and 
heater, to In» used in connection with their mill. The order was 
in writing, and is dated July 26, 1911, and signed by the de
fendants. It was an order for a brass-lit ted boiler, and feed 
pump, and a heater, and no time was mentioned for delivery.
It called for the machinery to be shipped to David Moore ami 
Stephen Moore, Newcastle.

4—14 D.I..R.
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The plaintiffs’ agent immediately forwarded the order to 
his principals to be filled. The machinery arrived in Newcastle 
about tin1 2nd or 3rd of September, 1911. The defendants re
fused to accept it, and on September 4, 1911, wrote the plain
tiff company the following letter:—

Your pump «ml heater arrived here Saturday evening, almost a month 
later than it. was promised, we lost both time and money waiting for them, 
and we arrived at the conclusion that you were not going to send them, ao 
we built a furnace, and we shall not need the pump or the heater. It is 
at the freight shed.

To that the plaintiff company replied saying, among other 
things:—

You have our acknowledgment of your order, ami as we heard nothing 
further from you, we naturally «lid not think the order was to lie can
celled. It is true the order was u little long on the way, hut in cases of 
this sort it is customary, where you have given us a signed order to give 
the party receiving the onler a notification that you are unable to ac
cept so that they couhl cancel the onler with the eompany furnishing the

And it is further stated in the letter that the plaintiff eom
pany did not manufacture the heaters and bad to procure one 
elsewhere, and the company urged the defendant to take the 
machinery. One or two other letters passed between the par
ties, but the defendant refused to accept the machinery ami 
this action was brought to recover the price as contained in 
the order. The defendant pleaded the general issue and gave 
notice of the two following defences:—

1. That the goods were bargained for and sold upon the terms that the 
plaintilf should «leliver the g«Hxls to the defendant on <ir la-fore August 5, 
11U1, and th«-y were not ao delivered.

2. That the goods were bought and sold U|ton the terms that the same 
were for a specific purpose which was well known to the plaintilf while 
the goods were not fit for the purpose-.

At the conclusion of the trial the Judge found a verdict 
for the plaintiff for the amount claimed, lie made no specific 
finding on facts and gave no reasons for his judgment.

He says as follows:—
After carefully considering all the facts and the contract of sale in this 

case I have no «lillieulty in finding for the plaintilf and assessing the 
damages at $172.

It would, perhaps, have been more satisfactory if the Judge 
had found specifically as to the facts, especially on the second 
notice of defence, that is, that the goods were for a specific pur
pose known to the plaintiff* and they were not fit for it. How
ever, by this general finding it must lie taken that the Judge 
has fourni in favour of the plaintiff all the facts necessary to 
be found in order to enter the verdict he did, which would in-
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elude a finding against the defendants on the second notice of 
defence. As to the first notice of defence that the goods were 
sold to be delivered before August 5, the order itself mentioned 
no time for delivery, and the only question as to delivery of 
the goods arises as to whether they were delivered in a reason
able time or not. This question does not appear to have been 
raised by the pleading, hut if it was, the general finding would 
include a finding that they were delivered in a reasonable time. 
In my opinion the appeal should he dismissed with costs.

Appeal dismissed.

N. B.

8.C.
1013

Car mu w 
Fairbanks

SYDIE v SASKATCHEWAN AND BATTLE RIVER LAND AND DEV CO.

Alberta Supreme Court. Scott, Beck, Stuart, ami Simmons, JJ. 
October 11. ItlS.

ALTA.

8.C.
1013

1. Lash titles (Turhknh system) ( 1V—53) —<'krtikicatk ok title — 
Frai'» WHICH WILL AKKKCT HKOISTESKIl TITLE.

The fraud which will prevent a purchaser for value from relying 
upon hia registered title, under the Land Title-* Act. Alta. Slat. 1906, 
ch. 34. aa againat unregistered right' of a prior vendee muat In* ac
tual fraud a-* distinct from mere conatruetive or equitable fraud; 
hucIi actual fraud is diacloaed where the purchaaer mo registering has 
notice «if the existence of an unregistered intereat and knows that the 
transaction he is making will have the effect of injuring or destroying 
that intereat.

| Co., Ltd. v. Merc Uoihi. (1905] A.C. 176. 210; and Syndicat
Lyonnais du Klondykc v. Mcilradc, 36 Can. S.C’.R. 251, at 266, fol
lowed. |

Appeal by the defendant Brown from » judgment requiring 
him to transfer land to the plaintiff on the ground that it had 
been acquired in fraud of the latter’s rights.

The appeal was dismissed.
A. 0. MacKay, K.C., for plaintiff.
Frank Ford, K.C., for the defendant.

Statement

Stuart, J. ;—This is an appeal by the defendant Brown from 
the judgment of Mr. Justice Walsh, rendered at the close of the 
trial in favour of the plaintiff.

Towards the end of the year ÜI06, the plaintiff Sydie re
sided in Orangeville, Ont. At that time the defendant company 
had its head office at Battleford, Sask. The defendant Brown 
was secretary-treasurer of the company. The company owned 
some property known as tin* Santa Rosa sub-division in the 
city of Edmonton. Brown and Sydie were well acquainted 
with each other. Brown went down to Orangeville, and, while 
there, an arrangement was made, whereby Sydie agreed to buy 
ten lots in the Santa Rosa sub-division. He had never been in 
Edmonton, and according to his own story, he left it to Brown 
to select the lr4s, but he paid a deposit of $200. It was agreed
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that at least one should be a corner lot. Drown swore that ten 
lots in block 9 were discussed. At any rate Brown returned to 
Hattleford and found that the ten lots in block nine which had 
been, according to him, the subject of some discussion between 
them in Orangeville were still open for sale except one which 
was a corner lot, and for which some other lot had, therefore, to 
be substituted. Without further reference to Sydie, two agree
ments of sale were sent to him by the company for signature, one 
covering nine lots in block nine and a separate agreement for 
lot fifteen in block five, this latter being a corner lot. Sydie exe
cuted these agreements and returned them to the company who 
in turn executed each in duplicate, Drown signing as secretary- 
treasurer of the company, and then one copy of each was sent to 
Sydie. This was in January, 1907.

On February 8, 1908, the company wrote to Sydie saying 
that a fire had recently occurred which had burnt up their re
cords and asking from him information as to the numbers of 
the lots he had bought, the terms, etc., etc. To this Sydie, by 
some error, replied saying that he had bought lot fifteen in 
block fifteen instead of in block five. Some correspondence en
sued on that basis. Sydie eventually paid what was due on the 
agreements, and in March, 1909, the company sent him a trans
fer for all ten lots including lot fifteen in block fifteen which 
transfer had been executed on January 28, 1909. No question 
arises as to block nine. Sydie retained this transfer unregis
tered. lie stated that he noticed the mistake as to the block 
and that in 1909 he wrote twice to the company about it. The 
trial Judge disbelieved him in regard to the sending of those 
letters. lie came to Kdmonton in June, 1910, and, assuming 
his story as to the letters to he untrue, for the first time drew 
the attention of Drown ami the company to the mistake. Drown 
by that time had severed his connection witli the company and 
was living in Edmonton. A man named Detwiller had then 
become the active representative of the company. The exact 
facts which occurred and the exact conversation which took 
place were the subject of much contention at the trial, and upon 
the appeal.

The learned trial Judge, however, found as a fact that 
Drown as well as the company knew exactly the specific mis
take which had been made, that while knowing this, Drown 
bought lot fifteen in block five along with all other unsold lots 
in the sub-division from the company and registered his trans
fer, lx-coming thus the registered owner of the lot which the 
company hud really agreed to sell to Sydie. He held that this 
constituted fraud on the part of Drown, and that secs. 135 and 
44 of the Land Titles Act, Statutes of Alberta, 1906, ch. 24, 
did not furnish a protection. He gave judgment directing
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Brown to transfer the lot to the plaintiff and directing the 
company to discharge a mortgage covering it and the other lota 
which Brown had given in part payment.

From this judgment Brown alone appeals.
The first question to he decided is whether we ought to re

verse the finding of fact upon which the .judgment helow chiefly Saskatchk- 
rests, viz., the knowledge on the part of Brown and Detwilier * 
of the specific mistake which had been made. For myself I can- Battle 
not find anything which would, in my opinion, justify us in 
doing so. I do not think it is necessary to refer in detail to the 'ND 
evidence. I have read it with some care, and it has left the Dev. Co. 
same impression on my mind as it did on the mind of the trial st^Tj. 
Judge. If I were going to suggest a reversal of his finding, I 
think it would be incumbent on me to point out with some par
ticularity the exact ground upon which I thought such a course 
should he taken. But the position is the reverse ; and, to put 
the matter in the mildest form, it is sufficient to say that I have 
discovered nothing which, in my opinion, could justify us in 
concluding that the trial Judge was clearly wrong in his find
ing of fact, and. that being so. his finding ought to stand un
disturbed.

I also think that the judgment is right upon the point of 
law. In Assets Company Ltd. v. Merc Roihi, [1005] A.C. 176, 
at 210, the Judicial Committee of the Privy Council, in dealing 
with a question arising under the similar provisions of the New 
Zealand Registry Acts, said :—

By fraud in these Acta is meant actual fraud—i.e., dishonesty of some 
sort ; not what is called constructive or equitable fraud—an unfortunate 
expression and one very apt to mislead, hut often used, for want of a better 
term, to denote transactions having consequences in equity similar to those 
which flow from fraud. Further, it appears to their I»rdships that the 
fraud which must lie proved in order to invalidate the title of a registered 
purchaser for value, whether he buy# from a prior registered owner or 
from a |N*rson claiming under a title certified under the Native Land Acte. 
r»u</ be brought hottir to the pern on i rhose registered title is impeached or 
to his agents. Fraud by |ier#ons from whom he claims, does not affect him 
unless knowledge of it is brought home to him or his agents. The mere 
fact that he might have found out fraud if he had been more vigilant and 
had made further inquiries which he omitted to make does not, of it
self. prove fraud on his part. But if it Ik* shewn that hi# suspicions were 
aroused, and that he abstained from making inquiries for fear of learning 
the truth, the case is very different and fraud may be properly ascribed to 
him. A person who presents for registration a document which was 
forged or has lieen fraudulently or iinpro|K*rlv obtained, is not guilty of 
fraud if he honestly believes it to be a genuine document which could lie 
properly acted upon. In dealing with colonial titles depending on the 
system of registration which they have adopted, it is most important that 
the foregoing principles should lie Imrne in mind, for if they were lost sight 
of that system will lie rendered unworkable.

ALTA.
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This passage was cited with approval in the judgment of 
Nesbitt, J., delivering the opinion of a majority of the Supreme 
Court of Canada in Syndicat- Lyonnais du Klondykc v. Me- 
Grade, 36 Can. S.C.R. 251, at page 266.

In that case the facts were, that the plaintiff Me Grade was 
the holder in due course of two promissory notes made by one 
McConnell upon which he had, in a former action, recovered 
judgment. He then sued on behalf of himself and all other 
creditors of McConnell to set aside a transfer of the lands in 
question made by McConnell to his wife as being void and 
fraudulent as against creditors. While this action was pending, 
the wife transferred the lands to the Syndicat Lyonnais du 
Klondykc, and a new certificate of title was issued to that com
pany. Prior to this the plaintiff had succeeded in inducing the 
registrar to register a lis pendens and this had been noted on 
the certificate of Mrs. McConnell. The company were then 
made parties defendants to the action. Mr. Justice Dugas, the 
trial Judge, held that the transfer was fraudulent, hut that the 
lis pendens, being an irregular document not allowed by the 
Land Titles Act. 1894, and its amendments, was ineffectual as 
notice to the company and dismissed the action. This judg
ment was reversed on appeal to the Territorial Court en banc 
of the Yukon. On appeal to the Supreme Court of Canada, the 
Chief Justice of Canada was in favour of simply dismissing the 
appeal, saying that he did not see any reason for doubting that 
the company took with full knowledge of the danger they were 
exposing themselves to. Nesbitt, Sedgwick and Davies, JJ., 
agreed with this, hut thought an amendment should he allowed, 
permitting the company to raise the plea that no debt existed 
on the note sued on which the plaintiff was entitled to recover 
and that McConnell's deed to his wife was not for the purpose 
of defrauding the plaintiff and his other creditors, and they 
allowed a new trial. Idington, J„ also agreed, although hç 
wrote a judgment without having first seen the case of Assets 
Co. Ltd. v. Mere lioihi, 11905] A.C. 210. Mr. Justice Nesbitt, 
after quoting the passage from that case which I have cited, 
said :—

I therefore think that, although in thi* enwe if the nuit haJ not been 
eommeiiml, the wyndieate eoultl have relied on nee. l'Jtl (the present eec. 
135) at* a full proteetion. they cannot do wo where the wuit haw been liegun 
impeaching the conveyance and the syndicate have full notice of it.

Now, the effect of this decision is that the company, having 
notice, not that there had in fact been a fraud, but that another 
person was claiming in an action that their vendor's certificate 
had lieen obtained by fraud, were not entitled to the protec
tion of sec. 135. Surely that is a much stronger ease than the 
one now in appeal. Certainly the Supreme Court went much



14 D.L.B.] Sydie v. Sask. and B.R. Land Co.

further there than we iieeil to go here to sustain the plaintiff's 
case. According to the finding of fact, the defendant Brown 
knew that his own act in Inlying from the company would de
prive the plaintiff of his property.

The exact interpretation to be placed on the section of the 
New Zealand Act, similar to the lection before us was discussed 
by Richmond, J., in National Hank v. National Mort linin' and 
Agency Co., 3 N.Z.L.R. 257, at pp. 262-3-4, a case very like the 
present one. I agree with his remark that
it may be an act of downright dishonesty knowingly to accept from the 
registered owner, a transfer of property which he has no right to dis-

As pointed out in that eiute,
it. is enough to say on which side of a possible line of demarcation the 
case fulls, without pretending to draw the actual line.

It may Ik* wry difficult to fix the exact line intended to be 
drawn by section 135, but I think it is not difficult to decide on 
which side of the line the present case falls. An interesting dis
cussion of the proper interpretation of the section in question 
is to be found in Hogg, Australian Torrens System, at pages 
835 et stq. A very logical distinction is there suggested l>e- 
tween mere knowledge of the existence of an unregistered in
terest which may not necessarily be hurt by the transaction at
tacked, and knowledge that the effect of that transaction will be 
to injure or destroy that interest. The knowledge that such 
will be the effect is obviously something more than mere know
ledge of the existence of that interest.

In my opinion the conduct of the defendant Brown does not 
come within the protection of the Act, and I therefore think 
the appeal should be dismissed with costs.

Scott, Beck, and Simmons, JJ„ concurred with Sti'.xrt, J.

Appeal dismissed.

CORSBIE v. J. I. CASE THRESHING MACHINE CO.

StiHkalcheti'an Supreme Court, La mont, October ti, 101.1.
1. Kxecvtion (11—9)—Payment, satisfaction ami dibciiabuk—Provkbty

Bill IN AT SALE—WITHDRAWAL FOR INSUFFICIENT BIDS.

Where an execution creditor instruct* the sheriff not to *ell certain 
of the property advertiwed for sale under the execution at a price less 
than a specified sum, such instruction i* equivalent to an offer by the 
creditor to buy in at the sum *o specified and i* pro tanto a satisfac
tion of his claim, where it appears that under those instructions the 
sheriff actually withdrew the property from sale for insufficient bids 
and turned it over to the creditor, who, by taking it into custody ami 
subsequently offering to sell all and actually selling part, assumed 
ownership in relation thereto.

[See also, a* to negligent forced sale under chattel mortgage, Mc
Hugh v. t/nion Rank, 10 D.L.R. 562.1
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2. Solicitors (8 IIII—26)—Relation to client—Authority at sale
UNDER EXECUTION, HOW LIMITED.

Where an execution creditor placet the conduct of the advertised 
sale under the execution in the hands of his solicitor, this constitutes 
such solicitor the agent of the creditor, whether the solicitor was, or 
was not. the solicitor of record in obtaining the judgment basing the 
execution.

Action against an execution creditor for the purchase price 
of certain property advertised for sale under the execution, but, 
as alleged, withdrawn from sale by the creditor who subse
quently assumed ownership; involving especially the effect of a 
creditor, of his own motion, fixing a reserve bid, and his result
ing obligation to buy at the price he so fixes.

Judgment was given for the plaintiff.
C. D. Livingstone, for plaintiff.
II. Y. MacDonald, for defendants.

Lamont, J.:—The facts of this case are as follows: In Octo
ber, 1905, the plaintiff purchased from the defendants a thresh
ing outfit, consisting of an engine, separator, caboose and tank, 
for $2,300, for which he gave the defendants lien notes. As the 
plaintiff did not meet these notes at maturity, the defendants, in 
October, 1906, brought an action against him in the Supreme 
Court of the North-West Territories for the amount of the notes 
and interest, and the following month obtained judgment for 
$2,432.90, and issued execution thereon. They then placed the 
execution in the hands of the sheriff of the judicial district of 
Yorkton with instructions to levy the amount out of the goods of 
the plaintiff. In obtaining the judgment and issuing execution, 
W. R. Parsons, of Yorkton, acted for the Case Co., and was 
their solicitor on the record. On November 26, 1906, Messrs. 
Campbell and Bawden, of Dauphin, who were acting as the 
general solicitors of the defendant company, telegraphed to Par
sons as follows: “Re Corsbie. Have sheriff seize at once with
out fail.” Parsons conveyed these instructions to deputy sheriff 
Mayo, and Mayo sent up his bailiff, who seized a yoke of oxen 
and also the threshing outfit purchased by the plaintiff from 
the defendants. Having seized the outfit, Mayo removed it from 
the plaintiff’s farm to Togo, some six miles distant. He then 
advertised that he would sell the chattels seized on December 20, 
1906. On December 12, Campbell and Bawden instructed Par
sons that if a reasonable offer was made for the machine at the 
sale to let it go, but if not, to have it stored with the Togo 
Supply Co. Before the day of the sale Parsons notified the 
sheriff that he was not to sell the outfit unless he got an offer of 
$1,200. Parsons save that any instructions given by him were 
at the instance of Campbell and Bawden, and on their instruc
tions. At the sale the highest bid made for the outfit was $800,
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and the deputy sheriff did not sell for the reason, as he says, that SASK. 
he had instructions not to sell unless he obtained $1,200. After 
the sale nothing further was done by the sheriff with the 
machine; he just left it where it was sitting in Togo; and what is — 
left of it is there yet. As a threshing outfit it is now valueless. On ( OH*,,,K
December 22, 1906, Parsons wrote Campbell and Bawden that j. r. Van*:
the sheriff informed him that there were three men who would Tiihksiuno 
like to purchase the machine, paying part cash and the balance
on time, and that he thought it could be sold for $1,200. On ----
January 9, 1907, Campbell and Bawden wrote to Parsons as Umont J-
follows :—

Re Vase v. Corsbie: Your favour herein duly received. We have just 
seen tlie general agent for the plaintiff* (Vase Co.), and he states that the 
plaintiff* will not sell the outfit for $1,200, but will take $1,500 for same.
This would appear to he a very easy figure, and we would he glad if you 
would take the matter up with the sheriff and advise us at once.

In the spring of 1907 the defendant’s agent offered to sell 
the machine to one George R. Ross, and in 1909 the defendant 
company sold or gave the caboose which formed part of the 
plaintiff’s machine to John Radford when he purchased a 
threshing outfit from them.

In January, 1907, the defendants brought action in the 
Manitoba Courts on the judgment obtained in the Supreme 
Court of the North-West Territories, and on June 8 of that 
year recovered judgment thereon for $2,521.19 and costs. As a 
result of this process, the defendant company received from the 
Manitoba sheriff the sum of $1,773.70. In March, 1912, the de
fendants issued out of the Supreme Court of Saskatchewan an 
alias writ of execution against the goods of the plaintiff in this 
action for $2,432.90, and interest from October 16, 1906. On 
that writ are endorsed three credits, one for $61.15, another for 
$100, and the third for $1,773.70. In the present action the 
plaintiff claims that the defendants’ judgment has not only been 
satisfied, but that a large portion of the money received by them 
from the sheriff in Manitoba rightfully belongs to him. His con
tention is that as the company instructed the sheriff not to sell 
the threshing outfit for less than $1,200, they must give him 
credit for that amount as of the date of the sale. For the de
fendants it is contended, (1) that Parsons, as solicitor on the 
record, had no authority to give the instructions to the sheriff 
not to sell, and (2) even if he had, seizure is not satisfaction of 
the judgment, and the defendants’ judgment not being fully 
paid, this action is premature.

It is quite clear that unless the defendants are obliged to 
credit the plaintiff with the $1,200, the sum at which they would 
permit the sheriff to sell, the judgment is not satisfied and this 
action is, therefore, premature. Are they obliged to give that
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credit ? A seizure of goods by a «hr"iff under an execution is not 
a satisfaction of the execution creditors’ debt even to the extent 
of the goods seized: Lee v. Hangar, 11892] 2 Q.B. 337. Seizure 
does not pass any property in the goods to the judgment creditor, 
nor can the creditor call for the possession of the goods: Giles v. 
Grover, 6 E.R. (H.L.) 843. In that case Mr. Justice Alderson 
said, at 852:—

Now. I do not believe that it was ever contended that the execu
tion creditor in entitled to the possession of the goods themselves unless 
under some contract made between the sheriff and him which would he 
eijuivalent to u sale under the writ.

The sheriff Is not entitled to hand the goods seized over to the 
execution creditor in satisfaction of the debt. The creditor, how
ever, has a right to have the goods sold and to be paid out of the 
proceeds i:,e eof: Hr ('hirin', 118981 1 Ch. 336; and lie may at 
the sale purchase the goods: Hals., vol. 14, p. 56. To obtain pro
perty in the goods, and, therefore, to be under the obligation to 
give the debtor credit for their value, the creditor must either 
purchase them at the sale or, as said by Alderson, J., in Giles 
v. Grover, he must “make some contract with the sheriff equiva
lent to a sale under the writ.” Do the facts in this case establish 
that there was, between the sheriff a,id the defendant company, a 
sale under the writ of the goods seized or the equivalent thereof?

To start with, we have the fact that Parsons instructed the 
sheriff not to sell unless he got an offer of $1,200, and also the 
fact that Campbell and Bawden, general solicitors for the de
fendants, wrote Parsons to have the machine stored with the 
Togo Supply Co. unless a reasonable offer was obtained at the 
sale, which letter Parsons forwarded to the sheriff. Parsons, 
however, it is said, had no authority; and numerous cases were 
cited to shew that a solicitor on the record has no authority to 
act for a plaintiff in an action after judgment was obtained and 
execution issued. These authorities have no bearing on this case. 
Parsons, in giving instructions to the sheriff not to sell unless he 
received $1,200, was not acting by virtue of any implied auth
ority arising from the fact that he was the solicitor on the re
cord, but was acting under the express instructions of Campbell 
and Bawden, who purported to act on behalf of the company. 
That Campbell and Bawden had authority to do as they did is 
amply shewn in the examinations for discovery of Cannon and 
Mustard, two officers of the defendant company, who say over 
and over again that the matter was in the hands of their solici
tors to deal with. Mustard furthermore admits that the sheriff 
had instructions not to sell unless he received a certain price. 
It is, therefore, amply established that the instructions not to sell 
unless an offer of $1,200 was received were the instructions of 
the defendant company.
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Not getting a bid of $1,200, the sheriff did not sell, nor did 
he do anything further in the matter. II»* appears to have con
sidered that from the day of the sale the machine belonged to 
the defendant company. The company also appears to have 
taken the same view, for shortly afterwards they endeavoured to 
sell it to Ross, and subsequently did actually dispose of the 
caboose. These acts are consistent only with their taking over 
the machine. The instructions to the sheriff by the company 
not to sell for less than $1,200 are equivalent to an offer by them 
of that amount. That offer, being the highest one made, must 
in the light of the sheriff’s conduct and of the defendant’s letter 
of January 9, 1907, and their offering to sell the machine to 
Ross, and their subsequent disposal of a part of it, he held to 
have been accepted by the sheriff, and the machine to have been 
sold to the defendant^ Certainly the defendants, after conduct 
such as theirs, cannoi now he heard to deny that there was a 
sale to them of the machine, or, at least, a contract with the 
sheriff equivalent to a sale. That being so, the plaintiff is en
titled to have a credit of $1,200 on his judgment as of the date 
of the sale. This, in addition to the credits admitted and en
dorsed on the execution, shews that the defendants have col
lected more than sufficient to satisfy their claim, and the plain
tiff is entitled to have judgment against them for the excess. 
That excess amounts to $294.

There will, therefore, he judgment for the plaintiff for $294, 
and interest thereon from January 16, 1903, and costs.

Judgment for plaintiff.

PRICE v. PARSONS.

Alberta Supreme Court, Harvey, CJ., Scott, Beck, atul Walsh, ././. 
October II, 1013.

1. Vendor and purchaser (SIR—5a)—Contract for hale ok land— 
Acceleration clause—Election to invoke—Notice ok—Suffi
ciency—Claim of in pleadings in action for specific perform-

Notice of a vendor's election to invoke an acceleration clause in a 
contract for the unie of lind and to declare the whole of the pur
chase money to be due and payable, may. on the vendee’s default in 
making stipulated payments, be given by the vendor in the pleadings 
in his action for the specific |»erformnnce of the agreement, where the 
contract provides that notice of such election may be given the ven
dee by personal service, registered letter or such other means ns might 
appear likely to bring it to hi* attention.

Appeal by the defendant from a judgment against him in 
an action for the specific performance of a contract for the sale 
of land.

The appeal was dismissed with costs.
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Frank Ford, K.C., for plaintiff.
S. W. Field, for the defendant.

Harvey, C.J., Soott and Beck, JJ., concurred with 
Walsii, J.

Walsh, J. :—This is a specific performance action brought 
by the vendor. At the date of the writ, two instalments of 
the purchase money were overdue, and a third instalment fell 
due on that very day. The payment of the balance was sj read 
over a number of months, the last one falling due on October 
20, 1913. The agreement contains the following clause :—

4. That, upon default of payment of any sum for principal or for taxes, 
assessments or charges as aforesaid, the whole balance of principal due 
hereunder shall forthwith at the option of the vendor and upon notice to 
the purchaser become due and payable.

Another clause provides that any notice required to be given 
under the provisions of the agreement shall be given by personal 
service or by registered letter or by such other means as might 
appear likely to bring it to the purchaser’s attention.

The statement of claim after setting out the particulars of 
the agreement makes the following allegation :—

4. By tin- said agreement it is further provided that if the purchaser 
shall make default, of payment of any sum for principal or for taxes, as
sessments or charges as aforesaid, the whole balance of principal due here
under shall forthwith, at the option of the vendor, become due and pay
able.

It then sets out the date and amount of each payment made 
by the defendant and alleges that “there is now overdue and 
unpaid and owing by the defendant $17,718.07,” full particulars 
of which follow, one item being “principal due $16,000,” which 
was the full amount of principal money then actually unpaid 
including not only the sums then actually in arrear, but the 
sums, the payment of which was, by the terms of the agree
ment, set for later dates.

The action was tried before Simmons, J., who gave judgment 
for the plaintiff, declaring that the agreement ought to be per
formed, and ordering that upon payment b> the defendant of 
the whole amount of the plaintiff’s claim within three months, 
the plaintiff should transfer the land to the defendant. From 
this judgment the defendant appeals upon the sole ground that, 
at the time of the issue of the writ, the plaintiff was not en
titled to exercise any rights under the acceleration clause 
above set out because the plaintiff had not given the notice 
called for by it. The argument before us proceeded upon the 
assumption that this notice had not been given, although there 
is absolutely nothing whatever in the case to indicate whether
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or not it had been. I will deal with it upon this same assump
tion.

I am of opinion that the defendant’s contention is not en
titled to prevail. The plaintiff had a perfect right to brin/ his 
action when he did for there were instalments of the purchase 
money which were then overdue, having regard only to the 
dates set by the agreement for their payment, and without in
voking the aid of the acceleration clause. Ilis right in that ac
tion, if he was otherwise entitled to succeed, was to a judgment 
declaring that, upon the payment by the defendant within a 
certain period, of the amount due and payable under the agree
ment at the date of the judgment, and of the subsequent in
stalments as they fell due, the plaintiff should transfer the land 
to him. Some of the purchase money had fallen due between 
the date of the writ and the date of the judgment, and he was 
entitled to have the same taken into the account of the amount 
then payable even though he could not have brought his action 
when he did in respect of them, because they had not then 
matured. In like manner I think that it was quite competent 
for him to insist upon having taken into the account sums, the 
payment of which, though not due according to the tenor of the 
agreement before the issue of the writ, had been accelerated 
either upon or subsequent to its issue. The statement of claim 
was in itself a perfectly good notice to the defendant of the 
exercise by the plaintiff of the option given to him by clause 
4 of the agreement above quoted, to make the whole of the pur
chase money due and payable, and it undoubtedly came to his 
notice through the service of the writ. If such a notice n.s it is 
had been served upon the defendant before the commencement 
of the action, he could not have been heard to complain of lack 
of notice. If, contemporaneously with, or subsequently to the 
service of the writ, such a notice was given, I think that it 
would entitle the plaintiff upon the taking of the accounts to 
insist that the whole of the purchase; money was then due and 
to a judgment accordingly, just as he could have insisted upon 
instalments, which had subsequently matured, being so taken 
into account. In other words, the giving of the notice was not 
a condition precedent to the plaintiff’s right to bring the1 ac
tion for the defendant was then in default and being properly 
brought without notice, the claim which the plaintiff made by 
his pleading for payment of the full amount then unpaid was 
a notice to the defendant which enured to the plaintiff’s benefit 
when the action ripened into judgment.

I would dismiss the appeal with costs.
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STONE v. THEATRE AMUSEMENT CO.
Albert* Supreme Court, Scott, Itrck. Simmon* anti Walsh, JJ.

October 11. 101.1,

1. Corporationh a no vompamkn ( IV B 8—220 ) —Rights ok shareholder 
—Action by—Account or i niu k profits maok by directors 
PERSONALLY.

An individual shareholder may maintain an action against director# 
of a company to require them to account for undue profit# made for 
themnelve-t while dealing on liehalf of the company with a partnership 
eon#i#ting of *ueh director#.

| Uaclhniffall v. tSanlincr, 1*R. 1 Vh. I). 1.1, 21; and Hurlant/ v. Earle, 
[11X12] A.C. 81, applied.|

Appeal by the plaintiff, a company shareholder, from a judg
ment refusing to compel the directors to account, at the suit of 
an individual shareholder for certain profits made by them.

The appeal was allowed.
Frank Fard, K.C., and />. M. Stirton, for plaintiff, appellant. 
IV. F. IV. Lent, for defendants, respondents.
Scott, J., concurred in the disposition of the case indicated 

by Beck, J.

Beck, J. :—My brother Simmons has set out the facts. Two 
points were involved in the case: (1) the question of the direc
tors having received a salary in contravention of the articles of 
association, and (2) the question of their dealings with the 
partnership, the Canadian Film Exchange, and the profits made 
by the latter, of which all the shareholders except the plaintiff 
were the sole partners.

The learned trial Judge found in favour of the plaintiff on 
the first < | nest ion and directed the defendants to account for the 
amounts they received as salaries. On the second question he 
dismissed the plaintiff’s claim on the ground that the plaintiff as 
a shareholder was not entitled to raise the question in an action 
by himself. It appears, however, that it was not pressed upon 
him in argument that the evidence shewed that the conduct of 
the defendants was not merely a matter of internal management 
which the majority of the shareholders could rightfully decide 
upon as they did, but was a fraud upon the minority. The evi
dence so far as it has gone shews that what was done by the de
fendants was a fraud on the plaintiff. In Lindley on Companies, 
6th ed., p. 769, where the rules as to parties in the case of in
corporated companies are laid down it is said :—

Where a company I# incorporated, and it# director# or *ome share
holder# have done or arc doing that which other shareholder* desire to 
bring an action to red re## or prevent, the following rule# are to lie ob-

1. If the matter complained of i# one which gives a right of action to
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the company an a collective whole, the company ought to sue in its cor
porate name, and an action by one member on behalf of himself and others 
is improper, but leave may be given to add the company as a cn plaintiff.

'1. Again, if the complaint relates to some matter of internal manage
ment as to which a majority is competent to decide, the action should Ih> 
brought by the majority in the name of the company.

:i. Hut if those who have the management of the affairs of the com
pany will not bring an action in its name when the shareholders require it, 
having a right so to do, or if directors or shareholders have «lone or are 
about to do that which is a fraud on the minority or is wrong, even if 
sanctioned by a majority, then an action by some of the members on behalf 
of themselves and others, or in the last case by a member suing alone, may 
be sustained, for otherwise the dissentients would be without redress.

Again at p. 772 it is said :—
The cases atiove referred to shew that it is competent for one share

holder to institute an action on behalf of himself and co-shareholders, for 
the purpose of obtaining relief in respect of illegal acts done or contem
plated by directors; moreover, an action in this form is sustainable to 
prevent or set aside a transaction which is a fraud by a majority on a 
minority.

And on p. 765 it is said :—
And if a plaintiff sues alone where he ought to sue on behalf of him

self and others (i.e„ all shareholders other than the defendants) an amend
ment would probably be allowed.

I .should apply this if necessary. It is not necessary because the 
plaintiff himself is the only shareholder other than the de
fendants.

For the reasons stated I think the action properly constituted 
to entitle the plaintiff on the evidence as it stands to an account 
of the profits in connection with the company’s dealings with the 
Canadian Film Exchange beyond such as may be justified on 
the basis of the agreement of March 25, 1912. As, however, the 
learned trial Judge dealt with the case without hearing evi
dence on the defendants’ behalf the defendants are, if they 
wish it, entitled to have a new trial on this branch of the case. 
If they do not wish a new trial there should be judgment direct
ing an account on this question as well as the other and the de
fendants should pay the costs in the Court tdlow and the costs of 
the appeal and the costs of the reference should be reserved to 
be dealt with by a Judge after its conclusion. If the defendants 
wish a new trial, it should be so ordered, the costs of the appeal 
to be paid by the defendants and the casts of the former trial 
to be dealt with by the Judge on the subsequent trial. The de
fendants should be required to make their election within two 
weeks.

Simmons, J. :—The plaintiffs Harney Allen, Julius Allen, and 
Jay Junior Allen, carried on business as a partnership under the
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firm name of the Canadian Film Exchange, the business of which 
was renting films to moving picture theatres. Subsequently on 
September .‘10, 1910, the parties incorporated the Theatre Amuse
ment Co., Ltd., for the purpose of conducting moving picture 
theatres. Barney Allen was elected president, Jay Junior Allen, 
vice-president, Julius Allen, secretary, and L. B. Stone, treasurer 

Amusement 0f the company. Each of them were made directors, and Julius
__L Allen was made managing director of the company.

simmone, j. No articles of association of the company were registered and, 
therefore, “table A” of the Companies’ Ordinance became the 
articles of association of the company. Section 57 of “table A” 
provides that the office of director shall he vacated if he holds 
any other office or place of profit under the company or if lie is 
concerned in or participates in the profits of any contract with 
the company. The capital of the company was ten thousand 
dollars divided into one hundred shares of one hundred dollars 
each.

The plaint iff alleges that the directors on October 3, 1911, de
clared a dividend of ten thousand dollars and appropriated this 
sum towards payment of all shares of the company, although no 
such sum was available for distribution at that date, the funds 
of the company having been previously converted into capital 
by the purchase of assets on ifs behalf.

The plaintiff alleges that in contravention of their powers the 
directors have since March Iff», 1912. carried on business with 
themselves, to wit, the Canadian Film Exchange. It appears 
that on the said 26th day of March, 1912, the Allens purchased 
the plaintiff’s interest in the partnership of the Canadian Film 
Exchange, and on the same date the plaintiff ceased lo he a 
director of the Theatre Amusement Co., Ltd., hut continued to 
he a shareholder, owning one-fourth of the shares and the Allens 
three-fourths of the shares in the said company. The agreement 
under which the plaintiff retired from the partnership provided 

' that:—
Tlie Cnnndian Film Exchange for the space of one year from the 

date hereof will supply, and hereby agrees to supply the Theatre Amuse
ment Co., Ltd., with films to he operated at the Monarch Theatre in Calgary 
for the weekly rental not exceeding two hundred dollars (#200) per week; 
at the Monarch Theatre, Edmonton, at the weekly rental not exceeding two 
hundred and twenty-five dollars ($225) per week; and at the Monarch 
Theatre, Winnipeg, for the weekly rental not exceeding one hundred dollars 
($100) per week, so long as the said Winnipeg theatre shall run first run 
films without extra charge; the above figures being all based on a daily 
change and first run films.

The Hgreeinent also provided that the Theatre Amusement 
Co. should pay the Canadian Film Exchange fifty dollars per 
month for the use of the latter’s office in Calgary. The Theatre
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Amusement Co. also agreed to furnish the plaintiff with weekly 
statements of the receipts and pay-outs of the theatre business, 
and on the request of the plaintiff advise him of the stock in 
hand of the Theatre Amusement Co. The plaintiff says that 
prior to the said 26th day of March, 1612, the Canadian Film 
Exchange dealt with the Theatre Co. for the purpose of renting 
films to the company and occasionally for the supply of goods, 
but charged no profit in connection with these dealings, but 
since said date the said partnership has charged exorbitant 
profits in dealing with the company and that such dealings were 
a breach of trust and a violation of the duties of the directors of 
the company. The plaintiff claims also that the defendants 
improperly voted salaries to themselves as directors.

The plaintiff claims a refund by the directors of the salaries 
so taken by them, and also that the directors be disqualified and 
a receiver appointed to carry on the business of the company, 
and an accounting of the moneys improperly received by the 
directors while dealing with themselves.

The learned Chief Justice found that the directors had voted 
salaries to themselves without authority and that they must ac
count to the company for the same. lie also found that the 
directors as agents or trustees were liable to account to the com
pany for any profits made by dealing with themselves, but that 
the shareholders could, if they wished, ratify what the directors 
had done, and in the meantime that the Court should not inter
fere because interference should be for the benefit of the com
pany and not for the benefit of a single shareholder and in this 
case the interests of the defendants as shareholders in the com
pany are much greater than the interests of the plaintiff as a 
shareholder, and on this account he held that the plaintiff failed 
on this branch of his case.

I am of the opinion that the Chief Justice has quite correctly 
enunciated the general rule laid down by James, L.J., in Mac- 
Don gall v. Gardineri, L.R. 1 Ch. I). 13, at p. 21 :—
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I think it is of tin* utmost i mi port n nee in nil these companion that the 
rule which is well known in this Court as the rule in .1tozley v. .Union. 1 
I’ll. 7I»0. and Lon/ v. Copper Minern Company, 2 Vli. 740, and Fonn v. liar- 
bottle, 2 Hare 401, should be always adhered to; that is to say, flint noth
ing connected with internal disputes between the shareholders is to be 
made the subject of a bill by some one shareholder, on behalf of himself 
and others, unless there be something illegal, oppressive or fraudulent.

lie has not, however, found as a fact that the ground of applica
tion of the qualification existed, namely, “illegal, oppressive or 
fraudulent acts.” The rule is clearly laid down in Hurland v. 
Earle, [1902] A.C. 83, that the company must sue as a company 
to redress a wrong done to it; but if a majority of its shares are 
controlled by those against whom relief is sought, the complain-
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ALTA. ing shareholders may sue in their own names, but must shew that 
R c the acts complained of are either fraudulent or ultra vires.
1913 With great respect 1 am of the opinion that if the acta com-
---- plained of have a foundation in fact that fraud is the proper

Stone class within which to place them. I refer particularly to the 
Theatre course of dealing between the Canadian Film Exchange and the 

Amusement Theatre Company after March 26, 1912.
Co’ The plaintiff gives specific instances of undue profits and

simmone.j. applying the rule above set out, he has a right to bring the 
action as an individual shareholder and is entitled to an account
ing by the defendants as to all dealings between the Canadian 
Film Exchange subsequent to March 26, 1912.

Having reached this conclusion, I agree, after consultation, 
with the disposition of the case proposed by my brother Beck.

wauh.j. Walsh, J., concurred in the result.

Order accordingly.

ALTA. EDMONTON SECURITIES, Ltd. v. LEPAGE.

S. O. Alberta Supreme Court, Harvey, Ç.J., Stuart, and Beck, JJ.
]QI3 October 11, 1913.

1. Brokers (§IIB1—13)—Real estate broker—Compensation—Trans
action EFFECTED WITHOUT BROKER’S AID.

A real estate broker cani.ot recover a coRiniiasioD, on the sale of 
land by his client before the expiration of the period for which the 
broker had the exclusive listing !•> procuring, liefore notice of such 
sale, a prospective purchaser, n Vss it appears that the latter hud 
decided or promised to buy the land liefore becoming aware of its prior

[See Annotation on real •• to agent's commission, 4 D.L.R. 531.]
2. New trial (6 II—7)—For »us of court—Admission of evidence—

Permitting one parti ro shew mistake in written contract
AND REFUSING OPPOSITE PARTY SAME PRIVILEGE.

Where one party to an action is permitted to give oral evidence in 
his own favour to shew a mistake in a written contract and the same 
right is refused the opposite party, a new trial will lie granted.

3. Evidence (|VIH—502)—Parol or extrinsic concerning writings—
Mistake.

Parol evidence is admissible, in an action on a written contract, un
der a plea that it was executed under a mistake as to its contents, 
to shew all of the circumstances surrounding the making and execu
tion of the agreement, from which is to be determined whether the 
signer is to lie bound by it.

Statement Appeal by the defendant from a judgment against him in 
an action to recover commission for the sale of land.

The appeal was allowed and a new trial ordered.
II. II. Parlée, K.C., for plaintiff, respondent.
Corbett, for the defendant, appellant.
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Stuart, J. In their original statement of claim the plain
tiffs allege that, by an agreement in writing, the defendant 
listed the property for sale exclusively with them for a period 
of three months, that by the agreement the defendant agreed 
to pay the plaintiff $1 per acre commission on all sales of said 
property either effected by the plaintiff or by the defendant or 
anyone for him, and that the defendant, prior to the expiration 
of the period sold the property himself.

In his defence to this, after a denial of the agreement the 
defendant proceeded as follows:—

2. If the defendant made any agreement with the plaintiff it wan only 
to pay the plaintiff commission in the event of a sale by the plaint iff.

3. There never was any consideration for the alleged promise by the 
defendant to pay the plaintiff commission on a sale by the defendant or 
the only consideration, if any, wholly failed.

4. If the defendant signed the agreement sued upon lie did so under 
a total mistake as to its nature and in the belief that it embodied only 
the agreement set forth in paragraph 2 hereof.

Subsequently the plaintiff amended his claim by alleging 
that, prior to the expiration of the period of three months, and 
while the agreement was in full force and effect he had found and 
introduced to the defendant two intending purchasers for the 
lands who were each ready, willing and able to purchase the 
lands at the price and terms set forth in the agreement. This 
the defendant denied.

At the trial the plaintiffs proved first, the defendant’s sig
nature to the following document:—
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Edmonton Securities, Limited. 
Exclusive Listing Blank.

Memorandum of Agreement : For and in consideration of the efforts of 
Edmonton Securities. Limited. Edmonton, to sell the hereinafter described 
property, I hereby list the same exclusively with Edmonton Securities, 
Limited. Edmonton, for a period of three months from this date, and for 
said period I authorize said Edmonton Securities, Ltd., to effect the sale 
thereof for me at the price and terms described hereinafter.

District, Fort Sask. No. of acres 330.
Section, R. lot 4. township 55, range 22, mer. 4.
Location, 2 mile Fort Sask.
Miles from school, '/f; post office, shipping point. 2; church, %.
No. of acres arable, all. No. of acres broken, 200.
How watered, river. How fenced, all fenced.
Buildings, value $1,500.
House, log. Stables, log.
Granaries, frame.
How does land lie, slopes south.
Remarks, fine land.
Price per acre. $30 (altered from 20).
Cash payment $1,000. Terms on balance, $2,100 mort. 2 years, bal. 

$1,000 per year, 7 per cent, after 2 years.
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I agree to pay said Edmonton Securities, Limited, 1.00 per cent, com 
mission on all sales of said property, whether effected by the said Edmon
ton Securities, Limited, or by myself or anyone for me, or I agree to ac
cept for the said property $29 net.

Dated at Edmonton, in the Province of Alberta, this 7 day of Dec. 
(altered from Nov.) 1911.

Witness (Sgd.) Napoleon Lepaok.
P.O. Address, Limnreau.

Wo hereby agree to advertise and use our best efforts to sell the said 
property.

Edmonton Securities, Ltd., 
Per..................

The plaint ill's also proved that they hud on two occasions 
taken prospective purchasers to view the land, but that these 
had not decided to buy; that on a third occasion within the 
three months they had taken two men named Spinks and Robert 
down to the land to see it and had gone to the defendant’s 
house, whereupon the defendant had informed them that the 
land was sold. (The learned Judge here reviewed the evidence 
at length.]

The defendant admitted lie hud himself sold the place prior 
to the expiration of the three months for $20 an acre.

In the examination in chief of Armstrong, the chief witness 
for the plaintiffs, his counsel, without objection, asked him 
the following question:—

I umlcritaml you were to gel a dollar per aero if you wild. A. Yes.
It will be observed that the written agreement says that the 

commission was to he “1.00 per cent.” which, even if we read 
1.00 as meaning $1.00 is clearly nothing more than 1 per cent. 
The learned district Judge held that Spinks and Robert were 
ready and willing to buy, and that they hud only been prevented 
from doing so by the fact that the ‘ had already sold.

reutly, on the strength of verbal evidence, outside the 
written contract and in direct contradiction to it lie held that the 
agreement was for a commission of $1 per acre, not “1.00 per 
cent.,” ami gave judgment for $M0, the acreage being 339 
acres. He rested his judgment upon the ground that the plain* 
till's ha<l found purchasers and had earned their commission. 
With much respect I am unable to see how, in the face of the 
evidence both of Spinks and Robert, this linding can he sup
ported. It is clear from their evidence that they had not yet 
decided or promised to buy liefore they found that the land 
was sold. For all that appears in their evidence, they might 
eventually have decided not to buy.

This leaves for consideration, the question whether the 
plaintiffs arc not entitled to hold their judgment on tin- ground 
that the defendant had agreed to pay the commission in case of

24
4
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a sale, even by himself, within the three months. This question 
involves two points which have an intimate bearing upon each 
other: First, the question of the refusal of the trial Judge to 
admit evidence from the defendant to shew that lie never agreed 
to pay the commission except in ease of a sale by the plaintiffs 
themselves; second, the question of the ground upon which the 
expression “1.00 per cent.” was corrected so as to read “$1.00 
per acre.”

It may be that something occurred at the trial on the argu
ment which we have not before us in the appeal hook, but on 
the face of the record, it appears that the plaintiffs were al
lowed to correct a mistake in the agreement by oral evidence, 
while the defendant was not accorded a similar privilege. It 
might be argued that, because $30 an acre is mentioned as the 
price, and then a special clause is inserted to the effect that 
the defendant agreed to accept $20 an acre net, we must 
take the “1.00 per cent.” to be a patent error on the face of 
the document. It may be that this circumstance would raise a 
strong suspicion of a mistake, but the document is not insensible 
as it stands, and, although it presents a rather improbable 
agreement, 1 do not think tin* Court would lie justified in the 
face of objection by the defendant, in correcting tin* mistake 
without recourse to oral evidence. As I have pointed out, oral 
evidence was in fact given, quite obviously for the purpose of 
correcting the mistake. In my opinion, we do not therefore 
need absolutely, for tile purpose of the appeal, to decide the 
question whether, supposing the plaintiff had given no oral evid
ence to correct the written agreement, the course taken by the 
learned trial Judge in excluding the evidence offered by the 
defence in regard to another mistake was, in strictness, cor
rect. It is sufficient to say that, when once the evidence had 
been allowed to go beyond the written document in the plain
tiff's favour, and tin* plaintiff asked that effect be given to 
such evidence, the whole agreement was put at large and the 
defendant should have been given a similar privilege. The 
statute requiring such agreements to Is* in writing was not 
pleaded, so that there was no difficulty on that score.

But I think wc can go further and say that in any case 
the learned trial Judge applied too strict a rule in excluding 
tin- evidence which the defendant intended to adduce. The 
defendant pleaded specifically that he signed the document 
under a mistake as to its contents. In such a case, I think the 
rule is clear that the party is entitled to shew all the circum
stances connected with the making and signing of the agreement, 
and then it becomes a question in each case considering all the 
circumstances whether lie should In» held to lie bound by the 
document he has signed. One of the circumstances would be

69
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lish that fact, it would not necessarily follow that in .every case 
he should be relieved from the consequence of his having signed 
the agreement. But this does not prevent him, where he pleads 
his mistake, from giving oral evidence of the circumstances, 
including in these the verbal negotiations which resulted in an
agreement between the parties. A particular circumstance in 
this case is that the document was obviously drawn up by the 
plaintiffs which makes the ease stronger even than linll v. St (trie,
1 Sim. & St. 210, 57 Eng. Rep. 84. See also Kerr on Fraud 
and Mistake, 4th ed., 496.

This case presents a fairly good example of the injustice 
that sometimes results from the too frequent practice upon 
non-jury trials of making objections to evidence at too early a 

• stage. The question asked of his client by the defendant’s 
counsel was in itself quite unobjectionable. No doubt, counsel 
may be justified in a jury trial in being very keen to prevent 
the admission of inadmissible evidence, but where the trial is 
by a Judge alone, the possibility of something inadmissible 
slipping in is not nearly so dangerous as the possibility of 
having the real contest as to admissibility never reached at all 
on account of the examining counsel being diverted from his 
purpose, and from asking quite proper questions by objections 
at too early a stage.

I think the appeal should be allowed with costs and the 
judgment below set aside and a new trial ordered. I think that, 
in the circumstances, the defendant should also have the costs 
of the first trial.

Haney, O.J. Harvey, C.J., and Beck, J., concurred.

New trial ordered.

ALTA. MAVES v. GRAND TRUNK PACIFIC R. CO.

sic!
1913

Alberta Supremo Court, flarveif, OJ„ Scott, Stuart, and Bivk, JJ.
October 11, 1913.

1. Railways ( S IV A4—105)—Injuries to animals—Contributory neg
ligence—Onus.

Under tlie provisions of sub-sec*. 4 and 5 of sec. 204 of the Railway 
Act, R.S.C. 19011, ch. 37, the onus of establishing that horses were 
at large through the negligence of their owner or custodian, is upon 
the railway company seeking to avoid liability for their getting upon 
the right-of-way and being run down by a train.

2. Evidence (IXIID—944)—Negligence—Care or animals—Horses
GETTING UPON RAILWAY.

The onus of proof upon the defendant company, under sub-secs. 4 
and 6 of sec. 204 of the Railway Act, R.S.C. 1006, ch. 37, to establish
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negligence ugitinst the plaintitT in an action for injury to animal* on 
the triiek, in not displaced by a linding that the plaint ill* was careless 
in looking after the injured animals, if the nature of such careless- 
ness was not determined.

3. Witnesses (III A—33)—Examination—Leading questions.
In examining one's own witness, leading questions must not lie put 

to the witness on material points, but are proper on points that are 
merely introductory and form no part of the substance of the inquiry. 
(Dictum prr Heck, J.)

4. Witnesses (I IIA—33)—Examination—Where non-leading qies
TtON INSUFFICIENT TO ENABLE WITNESS TO RECALL TIIE CTRCUM-

The rule against leading one's own witness will lie relaxed where non 
leading questions fail to bring the mind of the witness to the precise 
point on which his evidence is desired, and where it may fairly lie sup
posed that this failure arises from a teni|mrary inability of the wit
ness to remember. (Dictum prr Beck, J.)

Appeal by defendants from judgment of Walsh, J., allow
ing the plaintiff ’s claim for damages for the killing of his horses 
by a train of the defendants, upon the defendants’ right-of-way, 
not at a highway crossing.

The appeal was dismissed.
J. Cormack, for plaintiff, ret
0. M. Biggar, K.C., for defendant, appellant.

Harvey, C.J., and Scott, J., concurred in dismissing the 
appeal for the reasons given by Stuart, J.

Stuart, J. :—Under the provisions of sec. 294, sub-secs. 4 
and 5 of the Railway Act, it was necessary for the defendants, 
in order to avoid liability, to establish that the animals got at 
large through the negligence or wilful act or omission of the 
plaintiff or his agent. The trial Judge found that the defen
dants had net satisfied the burden cast upon them hy these pro
visions.

The appellants contended that the evidence was sufficient 
to justify a finding of negligence, and they asked the Court to 
make such a finding. For about a month prior to the accident 
the horses had been running in a field of the plaintiff’s, 120 
acres in extent, which was surrounded by a wire fence of two 
wires, the highest of which was something over three feet, but 
probably under four feet above the ground. The posts were 
about 16 feet apart.

There was a gateway leading to the highway at a point about 
three-quarters of a mile from the point where the highway 
crossed the railway. This gateway had an upright post at 
either side, and the gate consisted of an extension of the two 
wires, after their attachment to one post, across the gateway, 
first being attached to an upright stake or pole near this first 
post, and then to another stake near the further post. A third
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wire was stretched across these posts and stakes as part of the 
gate. At the other end. the gate was loose and was attached to 
the other post by means of an adjustable rope. The exact 
method of adjusting the rope was not made plain, but in the 
absence of clear evidence as to this, which it lay upon the de
fendants to adduce, 1 am unable to say that the gate was negli
gently fastened. It is well known that a very firm attachment 
can be made by inserting the lower end of the stake at the loose 
end of the gate into a loop of rope or wire at the ground fas
tened to the lower end of the gatepost and then by prying the 
top of the stake tight to the post by a sort of pry made by the 
attaching rope. It does not appear that this was not what was 
done here. 1 do not think it possible, on the evidence, to find 
that the gate was negligently fastened.

The chief ground upon which we were asked to find negli
gence on the part of the defendant was, that the evidence 
shewed that the horses had frequently got out of the field to the 
knowledge of the plaintiff, that he either knew, or ought to have 
known, that the fence was therefore inadequate to retain them, 
and that, therefore, it was negligence on bis part to put the 
horses into a field with such an inadequate enclosure. The 
learned trial Judge found that they had got out of the field four 
different times, but 1 think there must have been some mis
apprehension. Atkinson swears to seeing them out of the field 
twice, once a week before the killing and once about ten days 
before. One reading of his evidence would give three times, but 
I rather incline to the view that he meant only twice altogether. 
Stott swore to seeing them at least three weeks before the killing. 
It is probable this was a time distinct from those mentioned by 
Atkinson. It is not clear that the occasion of Thinnell’s sight 
of them shortly before the killing was different from one of 
the other three.

There is no evidence as to how they got at large on these 
occasions, except the plaintiff’s statement that they were out 
on only one occasion, and that on that occasion he had left 
the gate open. He did not admit ever leaving the gate open on 
other occasions and on the night before the killing he swore 
that the gate was properly closed, which evidence the trial 
Judge believed.

In the absence of evidence to shew how the horses got out 
on the two other occasions which were clearly proven, I am 
unable to see how we can assume that they did not get out, for 
instance, by the unauthorized act of some third person. Even 
the finding of the trial Judge that the plaintiff was careless in 
looking after his horses leaves the question open as to what that 
carelessness consisted of. If it meant that a two-wired fence, 
constructed as this fence was shewn to be constructed, was in-
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sufficient, which I do not think the Judge did mean, then I 
should hesitate to follow him. If it meant that the gate was 
improperly constructed it is inconsistent with his express find
ing in another part of his judgment, with which I am dis
posed to agree. On the other hand, if it meant that he left the 
gate open too frequently, then we have the direct finding that 
in this case at least the gate was closed so that the carelessness 
was not in this case repeated. We are left with the bald pro
position that, because the horses got out three times before, on 
one of which occasions the gate was left open by the plaintiff, 
and on the other two of which no light is thrown by the evid
ence as to cause at all, therefore we ought to infer inadequacy 
in the fence, known to the plaintiff, and therefore negligence 
in leaving the horses there.

I am unable to assent to this argument, and as it xvas really 
the only ground of appeal. I think the appeal should be dis
missed with costs.

I may say that I agree in the main with what my brother 
Beck has said on the question of evidence.

Beck, J. :—On the evidence as given, I think the judgment 
is fully justified and should stand. The grounds of appeal 
stated in the notice of appeal raise questions grounded only 
upon the evidence. Mr. Biggar. during the course of his argu
ment, did raise another ground, namely, the refusal of the trial 
Judge to allow him to continue the examination of his own 
witness in a certain way, but I gather that, even if he were al
lowed to amend his notice of appeal so as to s t up this ground 
and it were given effect to. he had little, if any, hope of secur
ing a different verdict on a new trial ; but rather wished some 
expression of opinion of the Court for the benefit of the pro
fession with regard to the points of practice involved. As it 
seems to me quite worth while to do so, I venture to express my 
own opinion upon these points.

I find the general subject of leading questions dealt with in 
a most satisfactory way in Best on Evidence, 11th ed.f 624 
et 8cq. I quote, italicising what I wish to emphasize :—

The chief rule of practice relative to the interrogation of witnesees is 
that which prohibit» “leading question*," i.e.. question» which directly or 
indirectly nuggeat to the witne»» the answer he i* to give. The rule is. 
that on material points a party must not lead hi» own witnesses, hut may 
lead thfwe of his adversary; in other words, that leading question» are 
allowed in cross-examination, but not in examination-in chief. This seem» 
based on two reasons : first, and principally, on the supposition that the 
witness has a bias in favour of the party bringing him forward, and hos
tile to his opponent ; secondly, that the party calling a witness has an 
advantage over his adversary, in knowing beforehand what the witness will 
prove, or. at least, is expected to prove ; and that, consequently, if he were
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allowed to lead, he might interrogate in such a manner as to extract only 
so much of the knowledge of the witness as would be favourable to his 
side, or even put a false gloss upon the whole.

I think a third reason may be added, namely, that a witness, 
though intending to be entirely fair and honest may, owing, 
for example, to laek of education, of exactness of knowledge of 
the precise meaning of words or of appreciation at the moment 
of their precise meaning, or of alertness to see that what is 
implied in the question requires modification, honestly assent 
to a leading question which fails to express his real meaning, 
which he would probably have completely expressed if allowed 
to do so in his own words.

The author proceeds as follows (Rest on Evidence, 11th 
ed., (>25) :—

On all mutters, however, which are merely introductory, and form no 
part of the substance of the enquiry, it is both allowable and proper for a 
party to lead his own witnesses, as otherwise much time would be wasted 
to no purpose. It is sometimes said that the test of a leading question is, 
whether an answer to it by “Yes” or “No" would be conclusive upon the 
matter in issue ; but alt hough all such questions undoubtedly come within 
the rule, it is by no means limited to them. Where “Yes” or “No” would 
be conclusive on any part of the issue, the question would be equally ob
jectionable; as if, on a traverse of notice of dishonour of a bill of ex
change, a witness were led either us to the fact of giving notice, or as to 
the time when it was given. So leading questions ought not to be put 
when it is sought to prove material and proximate circumstances. Thus, 
on an indictment for murder by stabbing, to ask a witness whether lie saw 
the accused, covered with blood and with a knife in his hand, coming 
away from the corpse, would be in the highest degree improper, though all 
the facts embodied in this question are consistent with his innocence. In 
practice, leading questions are often allowed to puss without objection, 
sometimes by express, and sometimes by tacit, consent. This latter occurs 
where the questions relate to matters which, though strictly speaking, in 
issue, the examining counsel is aware are not meant to lie contested by 
the other side; or where the opposing counsel does not think it worth his 
while to object.

On the other hand, however, very unfounded objections are constantly 
taken on this ground. A question is objectionable as leading when it 
suggests the atunccr, not when it merely directs the attention of the wit
ness to the subject respecting which he is questioned, c.y., on a question 
whether A. and B. were partners, it has been held not a leading question 
to ask if A. has interfered in the business of B. ; for even supposing he had, 
that falls far short of constituting him a partner. ... It should 
never be forgotten that “leading” is a relative, not an absolute term. There 
is no such thing as “leading” in the abstract—for the identical form of 
question which would be leading of the grossest kind in one case or state of 
facts, might be not only unobjectionable, but the very fittest mode of in
terrogation in another.

So that the general rule is that in examining one’s own wit
ness, not that no leading questions must be asked, but that on
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material points one must not lead his own witness but that on 
points that are merely introductory and form no part of the 
substance of the inquiry one should lead.

And the author remarks:—
All hough not to lend one's own witness when that is allowable is by 

no mean* so bad a fault as leading improperly still it is a fault; for it 
wastes the time of the Court, has a tendency to confuse the witness, and 
betrays a want of expertnosa in the advocate: p. 027.

Vpon the propriety of applying the second branch of the 
general rule, the remarks of Lord Ellenborough in Nicholls v. 
Dowding, 1 Starkie 81, are instructive : In order to prove that 
the defendants were partners a witness was asked whether the 
defendant Kemp had interfered in the business of Dowding. 
The question was objected to as a leading one. Lord Ellen
borough said :—

I wish that objections to questions as leading might be a little I tetter 
considered before they are made. It is necessary, to a certain extent, to 
lead the mind of the witness to the subject of enquiry. If questions are 
asked, to which the answer yes or no would be conclusive, they would 
certainly be objectionable, but in general, no objections are more frivolous 
than those which are made to questions as leading ones.

To the general rule, as just stated, against leading, there are 
several well recognized exceptions which the author puts as 
follows :—

There are some exceptions to the rule against leading. 1. For the pur
pose of identifying persons or things, the attention of the witness may 
be directly pointed to them. 2. Where one witness is called to contradict 
another as to expressions used by the latter, but which he denies having 
used, he may lie asked directly, "Did the other witness use such and such 
expressions"? The authorities are not quite agreed as to the reason of 
this exception; and some strongly contend that the memory of the second 
tcit liras ought filât to be exhausted by his being asked what the other said 
on the occasion in question. 3. The rule which excludes leading questions 
being chicily founded on the assumption that a witness must be taken to 
have a bias in favour of the party by whom he is called, whenever circum
stances sh»w that this is not the ease, and that he is ether hostile to 
that party or unwilling to give evidence, the Judge may, in his discre
tion, allow the rule to be relaxed. And it would seem that, for the same 
reason, if the witness shews a strong bias in favour of the cross examining 
party, the right of leading him ought to be restrained ; but tbn authorities 
are not quite clear about this. 4. The rule will be relaxed where the in
ability of a witness to answer questions put in the regular way oh\ iouslv 
arises from defective memory ; or, 5. From the complicated nature of the 
matter as to which he is interrogated.

The controversy, which arose in the present case, arose, I 
think, from a want of a full appreciation of the fourth stated 
exception ; which I should prefer to put thus; “That the rule 
against leading ought to be relaxed where non-leading questions
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fail to bring the mind of the witness to the precise point on 
which his evidence is desired, and it may fairly be supposed that 
this failure arises from a temporary inability to remember.”

I give some instances : In an action for slander in saying 
of a tradesman that “he was in bankrupt circumstances, that 
his name had been seen in a list in the Bankruptcy Court, and 
would appear in the next Gazette,” a witness—having deposed 
to a conversation with the defendant, in which he made use of 
the first two of these expressions—was asked, “Was anything 
said about the Gazette?” This was objected to as leading, but 
was allowed by Tindall, C.J., Rivers v. Hague (1837), cited 
Best, 11th ed., 626. A witness called to prove the partnership 
of the plaintiffs could not recollect the names of the component 
members of the firm, so as to repeat them without suggestion, 
but said he might possibly recognize them if suggested to him. 
Lord Ellenborough, alluding to a case tried before Lord Mans
field, in which the witness had been allowed to read a written 
list of names ruled, that there was no objection to asking the 
witness, whether certain specified persons were members of the 
firm : Accrrn v. Petroni, 1 Starkie 100.

To contradict a witness who had sworn that a lost letter 
did not contain any reference to a certain matter, several wit
nesses were produced to whom the letter had been read when 
it was received. One of these having stated all that he recol
lected of it, was asked
if it contained anything about the plaintiff having been offered eight 
shillings for a pair of eotton stockings by a custom-house officer.

This being objected to, Lord Ellenborough ruled, 
that after exhausting the witness' memory as to the contents of the letter, 
he might lie asked if it contained a particular passage recited to him, 
which had been sworn to on the other side; otherwise it would be impos
sible ever to come to a direct contradiction: Cour teen v. Touse, 1 Camp. 
43. 10 K.R. 027.

In Wigmore on Evidence, sec. 777, the rule as to the relaxa
tion of the rule against leading questions is put thus :—

Where the witness is unable without extraneous aid to revive his 
memory on the desired point—i.e., where he understands what he is de
sired to speak about, but cannot recollect what he knows—here his recol
lection, bring exhausted, may lie aided by a question suggesting the an 
swer,
and sec. 778:—

Where there i* as yet no exhaustion of memory, but the witness merely 
does not appreciate the tenor of the desired details and thus is unable to 
say anything about it, a question calling attention specifically to the de
tails may be allowable, when other means have failed. It may not be neces
sary to name all the details; the mention of one or more of them may 
suffice, by association, to stimulate the recollection of the remainder. The
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common situation of this sort, running, perhaps, throughout the person's 
entire testimony, is that of a child, or an illiterate or alien adult.

A case which not infrequently arises in practice is that of 
a witness who recounts a conversation and in doing so omits 
one or more statements which counsel examining him is in
structed formed part of it. The common and proper practice 
is to ask the witness to repeat the conversation from the begin
ning. It is often found that in his repetition he gives the lack
ing statement—possibly omitting one given the first time. This 
method may be tried more than once, and as a matter of ex
pediency—so as to have the advantage of getting the whole 
story on the witness’ own unaided recollection—counsel might 
pass on to some other subject and later revert to the conversa
tion, asking him to again state it. But when this method fails, 
the trial Judge undoubtedly ought to permit a question con
taining a reference to the subject-matter of the statement which 
it is supposed has been omitted by the witness. If this method 
fails, then and not till then—that is when his memory appears to 
be entirely exhausted, the trial Judge should allow a question 
to be put to him containing the supposedly omitted matter. It 
will he, of course, for the jury, or tin* Judge if there be no jury, 
to draw a conclusion as to the truthfulness of the witness; al
though the*permitting of a question in a certain form is largely 
—though I think not wholly—in the discretion of the trial 
Judge. I should think that, with regard to the class of leading 
question I have been considering, they should, in every case, be 
permitted after all the steps which appear to shew the witness’ 
memory to have been exhausted have been taken, if not per
mitted. great injustice may result. If permitted, the jury or 
Judge acting as a jury, may, of course, as I have said, disbelieve 
the answer elicited.

I think that, in the case under consideration, counsel should 
have been permitted first to call the witness' attention to the 
one of the topics—not of the supposedly inconsistent statement 
which he had been instructed the witness had made; for that 
statement was irrelevant to the issue and was not then admis
sible but—of the conversation, incident or other matter, which 
according to the statement had taken place; if this failed to 
stimulate the witness’ memory, then to other topics of the con
versation, incident or other matter if there were more than one. 
If this failed, then that counsel should have been permitted to 
read from his brief his instructions as to the conversation, in
cident or other matter. If the witness affirmed the account 
given of it the feebleness of his memory or his unreliability on 
any ground was a matter for observation to the trial Judge on 
the question of his credibility.

In the result I think counsel was not allowed to advance far
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enough to bring out the facts of the supposed conversation, in
cident or other matter so as to get the witness’ mind distinctly 
directed to it, and to get either his refusal to admit or Ills denial 
of it and thus lay down the proposition with respect to which 
he hoped to be allowed to prove an inconsistent statement. And 
it therefore seems to me that this was not a case to which the 
provision of the Evidence Act as to inconsistent statements has 
any application.

Our Evidence Act (ch. 3 of 1910), sec. 23, is as follows:—
A party producing a witness shall not he allowed to impeach his 

credit by general evidence of had character, hut lie may contradict, him 
by other evidence, or if the witness, in the opinion of the Judge or other 
person presiding, proves advene, such party may, by leave of the Judge or 
other person presiding, prove that the witness made, at some other time, a 
statement inconsistent with his present testimony, but before such last- 
mentioned proof is given, the circumstances of the proposed statement, 
sufficient to designate the particular occasion shall lie mentioned to the 
witness, and lie shall be asked whether or not lie did make such state-

The wording of this section is slightly different from the 
corresponding English, but merely improves the language of 
the latter so as to make it say what it was held it must be taken 
to mean: Grccnough v. Eccles (1859), 5 C.B.N.S. 786; Stephen’s 
Dig. Evidence, art. 131, note 47, and makes clear what a doubt 
was expressed about by Grove, J., in Iiice v. Howard (1888), 
16 Q.B.D. 681, namely that the opinion of the Judge that the 
witness is adverse applies only to the question of inconsistent 
statements. The section of our Act is clear that it is only upon 
the Judge being of the opinion that the witness—where the wit
ness is under examination by the party producing him—is 
adverse, that is hostile (Rice v. Howard, supra), that he can be 
shewn to have made an inconsistent statement.

It is now' suggested that the means—or at least a means— 
of satisfying the Judge that the witness is adverse («>., hostile) 
is to state to him the alleged inconsistent statement with its cir
cumstances and to ask him if he made it.

It seems to me, however, that it is quite clear that this is 
an incorrect interpretation of the statutory provision. As I 
have said, what counsel ought to have been allowed to bring out, 
for the purpose of getting leave to apply the statutory pro
vision, was the distinct thing which he had been instructed the 
witness had made an inconsistent statement about.

It is quite true that the words, “if the witness in the op
inion of the Judge or other person presiding, proves adverse” 
are, so far as the words of the section go, a condition precedent 
to the proof of the inconsistent statements only and not to the 
asking of the question of the witness whether he made the
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statement which is alleged to have been made by him and to be 
inconsistent with his previous evidence, and which it is after
wards, by other evidence, proposed to be proved he did make. 
But the fact that the witness did himself make any statement 
is not a fact relevant to the issue, and is, on tlint ground, not 
admissible in evidence, and can be proved only by virtue of the 
provisions of the section.

The confusion at the trial arose, as I have indicated, from 
a failure fully to appreciate the difference between tin* question 
of the extent to which the learned trial Judge should have per
mitted counsel examining his own witness in chief to go, by 
way of leading questions with regard to his own knowledge of 
matters relevant to the issue, and the question of attacking the 
witness’ credibility by evidence of extraneous and otherwise 
irrelevant matter, namely, his own inconsistent statement, 
proof of the latter being permissible only by virtue of and under 
the conditions imposed by the statute.

Appeal dismissed.

LAROSE, BELL & PARR v. WEBSTER.

(Decision No. 2.)
Alberta Supreme Court. Ilarrn/, CJ.. Stuart. IUtI. amt Walsh. ././,

Or tuber 11, 1913.

1. Contracts (61ID4—185)—Cosstrvction contract—Medical and
HOSPITAL EXPENSE—RlOIIT OF SUBCONTRACTOR TO REIMBURSE-

An agreement by a contractor to supply medical and surgical 
attendance for the employees of a subcontractor cannot In? inferred 
from a letter written by the contractor to the latter stating that a 
certain physician had been appointed to attend to the medical work 
in connection with the construction of a line of railway, and request
ing the subcontractor to collect a stated sum monthly from each of 
his employees, and to remit it to the contractor, who would deliver it 
to the medical department. (Per Stuart and Walsh, JJ.)

[/.arose. Hell & Parr v. Webster, 11 D.I*Il. 319. affirmed. 1
2. Contracts (8 HD4—185)—Construction contract—Medical and

hospital expenses—Right of subcontractor to reimbursement
—Continuing liability for.

Even though a contractor may be liable for medical and surgical 
services supplied the employees of a subcontractor by virtue of a 
letter written the latter to the effect that a certain physician had 
lieen appointed to attend to the medical work in a certain district 
in connection with the construction of a line of railway, and request
ing the sulicontractor to collect a stated sum monthly from each 
employee and to remit it to the contractor to lie turned over to tlie 
medical department, where such physician afterwards notifies the 
contractor and sulicontractor that after a certain day he will not 
continue to serve at the old rate, and the subcontractor subse
quently pays for such services at a sum in excess of the contract 
price, the contractor, who was not informed by the former that he 
was paying such extra charge, is not hound to reimburse the sub
contractor therefor. (Per Stuart and Walsh, JJ.)

[/.arose, Bell it Parr v. Webster, 11 D.L.R. 319. affirmed.]
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3. Health ( 8 III A—10)—Regulations to protect health—Employ
ment OF MEDICAL ATTENDANCE FOR EMPLOYEES ON PUBLIC WORKS— 
Who liable for—Contractor or subcontractor.

The duty imposed by the Public Works Health Act. R.S.C. lfiOfi. 
ch. 135, and the regulations adopted thereunder by order-in-council, 
to provide medical and surgical attendance for men employed in the 
construction of any public work, rests on the company or person 
owning the work and not on a contractor or subcontractor employed 
in its construction.

Appeal by the plaintiff from the judgment of Simmons, J., 
Larose, Bell & Parr v. Webster, 11 D.L.R. 319, dismissing an 
action to recover expenses incurred by the plaintiff as subcon
tractor, in connection with medical and hospital services fur
nished to men working for them in the construction of a railway 
line.

The appeal was dismissed on an equal division of the Court. 
C. C. McCaul, K.C., for plaintiffs.
L. TV. Brown, for defendant.

Harvey, C.J., concurred with Beck, J.

Stuart, J. :—1 have read the judgment of Mr. Justice Walsh 
and 1 concur in what he says. 1 think the plaintiffs were under 
no obligation either by statute or otherwise to supply the medi
cal attendance in question. Certainly the regulations under the 
statute imposed no liability upon them. Neither do I think 
the fact that they withheld 75 cents per month per man from 
the men’s wages created in the plaintiffs any liability to the 
men. The regulations impose the liability upon the company 
and the company or contractor is authorized to withhold fill 
cents per man per month from the men’s wages. This accord
ing to the evidence had by a general understanding among all 
concerned in railway building been increased to 75 cents. But 
it seems clear to me that the men must have known perfectly 
well that the money so retained from their wages was intended 
to go eventually to the persons liable under the statute to supply 
the services. The statute and regulations give to the men the 
right to demand the services from the person bound to supply 
them and I cannot see that, because the subcontractors are made 
the machine for collecting the fee, therefore the men had a right 
to look to them for the services as well as to the person bound 
under the law to supply them.

Even supposing that Webster had been obliged by the statute 
to supply the services I am unable to see how, in the absence 
of a contract between him and the plaintiffs creating an obli
gation towards them, and in the absence of any legal liability 
on the plaintiffs to supply them, the plaintiffs could claim the 
right to perform voluntarily an obligation resting upon Webster 
alone and then seek to be reimbursed by Webster. On a refer-
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ence to the original exhibits it appears that Webster paid the 
$391.50 into Court on August 4. 1911, after Dr. Milne had sued 
the plaintiffs and himself jointly. It was not until the follow
ing January that he retained this sum from the plaintiffs. He 
may have been wrong in paying it into Court and the plaintiffs 
might perhaps have insisted, in the settlement, on his paying it 
directly to them, that is, on his not withholding the sum from 
the amount due them, but 1 cannot see how his action in that 
respect, whether right or wrong, can affect the question of his 
liability to reimburse the plaintiffs for the payments sued for.

I have added these remarks as further reasons for concur
ring with Mr. Justice Walsh in dismissing the appeal in addi
tion to what is said in his judgment.

Beck, J. :—The plaintiffs’ claim is for moneys paid for 
medical attendances and services procured by them as railway 
contractors, i.c., as subcontractors under the defendant, on the 
ground that by agreement between them and the defendant the 
defendant should furnish medical attendance and services for 
all the men, on condition that the plaintiffs deducted 7f> cents 
per man per month from the men’s wages and paid it to the 
defendant anil that the plaintiffs did, but the defendant did not 
perform his part of the agreement. The learned trial Judge 
held that the agreement alleged was not proved.

It.S.C. 1906, eh. 135, an Act for the preservation of health 
on public works (the Public Works Health Act), authorizes the 
tiovernor-in-council to make regulations to accomplish the ob
jects of the Act.

Regulations were passed for this purpose by order-in-council 
of March •!. 1906 bound with the statutes of that year 
These regulations define the expression “the company” a-s fol
lows

3. The expre**ion “the company” means and include* any company, 
person* or person contemplating the construction or engaged in the con- 
struction of any work within the meaning of the said Act, whether such 
work is to be constructed or i* being constructed by them or him directly 
ns proprietor* or proprietor or for them or him by contractors or other-

So that the word company means the proprietor of the work 
and does not mean any one in the chain of contractors or sub
contractors. The regulations among many other things prov.de 
that there shall be one or more medical men engaged by the com
pany to attend to the men employed on the work; that where 
there is no hospital or no hospital with suitable or sufficient 
accommodation within reasonable distance of the work the com
pany shall establish or lease temporary hospitals, etc. Clause 
11 of the regulations is as follows:—

a— H D.I..R.
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11. The company nr contractor may charge 50 cents per man per 
month ami deduct the same from the employee's wages, to recoup it to 
him for the cost of medical attendance, hospitals, medicine and the ex
penses incident thereto directed by said regulations and such employee 
shall Is* entitled to the medical service and attendance herein directed 
without further charge.

(a) The company shall Is* liable for the payment of any medical 
ollieer employed under the regulation* to attend any employee or employees 
on such \york* for the removing, housing, nursing and maintenance of 
such employee or employees and for medical, surgical and other supplies 
required for him or them and the government will not on any condition 
lie responsible for the payment of the same.

Although these regulations impose an obligation only upon 
the proprietor of the work, yet undoubtedly in consequence of 
this and similar legislation a custom has grown up under which, 
in the case of the building of lines of railway and other similar 
works of large proportions, each contractor and subcontractor 
undertakes a responsibility the same as or similar to that by 
these regulations imposed on the proprietor.

Now for the purposes of this case it seems to me unimportant 
to determine whether the custom referred to was such a custom 
as to be implied as a term of the contract between the plaintiffs 
and the defendant or was merely a custom to make such a term 
one of the terms of the contract. Hut both the statutory regu
lations and the existence of the custom were some of the very 
material facts and circumstances surrounding the making of 
the contract. The defendant as a contractor had undertaken the 
construction of the part of tin* grade of the Tofield-t’algary 
branch of the Grand Trunk Pacific Railway between Huxley 
and Trochu in the province of Alberta, and the plaintiffs by 
arrangement with the defendant undertook to construct, as sub
contractors, that portion of the work commencing at a point 
about three miles north of Trochu and extending thence 
northerly a distance of twelve miles to locality called Quill 
Lakes.

This was in the spring of 1910; work on the sulwontract was 
begun in April, 1910, and continued during the “season” of 
1910 and a large part of the season of 1911—the season being 
from the time in the spring when work of this nature could he 
profitably begun “until the freeze up.”

The arrangement between the plaintiffs and the defendant 
was never reduced to writing. In making it Parr acted for the 
plaintiffs. Parr appears to be an illiterate man. A portion of 
his evidence is as follows:—

.1 Zr. Mrt’aul:—Did you have any verbal arrangement with him? Do 
you understand what 1 mean by verbal? A. No, air, 1 don't think there 
was nnthing filled u|> about hospital fees at all, until he wrote to ut 
that he——
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Tiik <'<»vbt:—Never mind what he wrote you.
Mr. McCavl:—He wrote you a letter on that subject, did he? A. Yes,

y. Have you got that letter?

The letter referred to is as follows:—
Jno. Parr. Esq.. Alix, Alta., May 14, 1010.

Trocliu, Alta.
Dear Sir,—Dr. J. D. Milne has been appointed to l<M>k after the 

niedivul work in the Trocliu district, and is supposed to visit the vamps 
anil can In* called on at any time. He has a hospital at Trocliu for use 
of any patients requiring treatment in a hospital. Please collect seventy- 
live cents per month from each man. The full amount of medical fees 
are chargeihle to a man who works three days or more in any month. 
Kindly report the amount collected each month to me and I will remit 
to the medical department.

Yours truly.
(Sgil.) G BO. H. Wkbsteb.

The arrangement between the defendant and Dr. Milne had 
lieen preceded by the following letter from the latter to the 
former:—
Mr. Geo. Webster, Trocliu. April ‘Jit. lull).

Alix. Alberta.
Dear Sir,—I have been informed by Mr. 1). F. MacArthur that you 

have the contract for the building of Grand Trunk Pacific branch line 
from Camrose to Calgary. 1 am practising medicine at Trocliu. 40 miles 
south of Alix, and on tlie above named line. I have here a hospital which 
will accommodate eight patients, with trained nurses in attendance. We 
have the host of water, having six flowing (artesian! wells, with these 
to help me. I think I am in a good position to look after the men you 
have working on the grade—and if you haven't already made arrange
ments with a doctor, I would like you to consider my application.

Kindly let me hear from you at your earliest convenience.
I am, yours truly,

John 1). Mii.nk.

The plaintiffs' “contracting outfit” was worth about $30,000. 
He bail from 50 to 70 men employed on the work. There was 
only one vamp on the work. I)r. Milne lived at Trocliu and the 
nearest hospital to the work was at Trocliu and was conducted 
by the Sisters of Charity. Dr. Milne lx-gan his attendance on 
the plaintiffs' workmen as soon as he was appointed—apparently 
the 14th May; but the plaintiffs deducted the 75 cents per man 
per month from their workmen from the month of April as well 
as for each subsequent month. On June 23, 1910, Dr. Milne 
wrote to the defendant the following letter, sending at the same 
time a copy to the plaintiffs:—

Trocliu, Altn., Juno 2.1, 1010.
Mr. Goo. Webster,

Alix, Alberta.
Dear Sir,—Enclosed please timl statement for .May, which 1 would be 

glad if you would look after at once.
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Would ni no like to know if you wish me to look after two small comp* 
south of Troeliu, one Moore's and the other Swanson’s, each consisting of 
about five men.

After June 30. 1910, I cannot look after your camps for 75 cents per 
man per month. It isn’t enough unless one lias 500 or more men to 
attend. You him* 1 have just as much driving to do as if I were attending 
five times as many men, and I find that I am really losing both time and 
money by doing it at that rate—end if you wish me to continue after 
end of June, you will bave to make other arrangements with me. I would 
like to lie paid something definite over and above my hospital and drug 
expenses.

Kindly let me hear from you at once and oblige.
Yours respectfully,

Dr. J. D. Milne.

Notwithstanding this letter both the plaintiffs and the defend
ant went on ns before without having any communication on the 
subject with each other. The plaintiffs continued to make the 
deductions from their men’s wages and the men when needing 
it were given medical attendance by Dr. Milne and hospital ser
vice by the Sisters of Charity. The result however was that 
in July, 1911, both Dr. Milne and the sisters in separate actions 
sued both the plaintiffs and the defendant alternatively for 
their accounts for attendance and services to some of the plain
tiffs’ men during the season of 1910 and the earlier part of 1911.

Inasmuch as I am differing in my opinion from some of my 
learned brothers, I think it necessary to set forth clearly and 
completely all the details of the case which in my view call for 
consideration. (The learned Judge here set out the pleadings 
in an action brought by Milne against the present defendant as 
well as the present plaintiff*.]

The two actions of Milne and the Sisters against Larose, Dell 
& Parr and Webster related to claims which arose after Dr. 
Milne had withdrawn from his arrangement with Webster and 
the learned Judge who tried those cases decided no doubt quite 
rightly that so far as the plaintiff's were concerned Larose, Bell 
& Parr alone were liable directly to them. Webster had not 
been notified regularly from time to time hv Larose. Bell & 
Parr of the monthly deductions made by them from their work
men for the purpose of the amounts being taken into account 
between Larose, Bell & Parr and Webster. lie seems to have 
been notified at the end of June, 1910, and in December after the 
end of the season of 1910 and certainly in April. 1911. These 
sums amounted for the season of 1910 to $391.50 and this 
amount as has been seen he paid into Court in the Milne action. 
This amount was consequently deducted from the amount for 
which Larose, Bell & Parr were found to he liable and judg
ment was given against them for the balance and costs.



14 D.L.R.] L arose, Hell & Parr v. Webster. 85

In a statement of account rendered by Webster to Larose, 
Hell & Parr on January 9. 1912 (stated by mistake as 1911) 
this item appears as a charge: “1911, May—To 1910 medical 
dues $391.50,” as also the following item: “1911, Nov. —To 
medical fees per statement $262.75.” So that the entire sums 
collected for medical attendance and service by the plaintiffs 
from their workmen for the season of 1910 and the season of 
1911 at the rate of 75c. per man per month was actually paid 
by the plaintiffs to the defendant. The $391.50 apparently was 
not entered as a debit item by the defendant until about the 
time that it was paid into Court in the Milne case.

Parr in his evidence explains that at the end of June, 1910. 
Webster refused to accept the amount for the months of April. 
May and June, making $153.75 or rather to debit the plaintiffs 
with that amount and gives Webster’s reason to lie this: Web- 
ster said tliat he had engaged Dr. Milne for the season to look 
after the men for 75 cents per man per month and that l)r. 
Milne “couldn’t quit—he could work for two months for him 
or three months and then quit and put in his bill so much from 
the office.”
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As to the season of 1911. during which the plaintiffs col
lected $262.75 this amount as has been stated was paid to 
Webster. (The learned Judge here referred to the evidence of 
Parr and of Webster.]

In this statement the salient facts for consideration are: —
(1) The supposition on the part of both the plaintiffs and the 

defendant that the Public Works Health Act applied; (2) the 
custom; (3) the facts that the plaintiffs collected the amounts 
from their workmen; paid them to Webster; Webster accepted 
them for the entirety of both seasons; Webster employed Dr. 
Milne; Webster took the position that Milne could not break his 
contract—which was a contract with him—to supply the plain
tiffs' men with all necessary medical attendance and sendees 
with the consequence in Webster's mind that the plaintiffs were 
entitled to have all necessary medical attendance and services 
for their men without further liability; that Parr swears and 
Webster does not deny that the sums collected and paid over to 
Webster and accepted by him for the season of 1911 were more 
than sufficient to pay the medical man for that season, with 
the reasonable conclusion that the same principle was intended 
to apply to the season of 1910 where the amount was insuflicient. 
Webster’s statement that the medical business is always handled 
at a loss—to whom? obviously to the man—Webster—who col
lected the fund for the purpose of paying the medical man, 
but who is also called upon to meet other expenses such as rail
way fares and board.



ttti Dominion Law Reports. [14 D.L.R.

ALTA.

S. C.
The facts and the evidence as I have set it out satisfy me 

that the plaintiffs and the defendant, having in their minds
11113 what was customary in such cases and both supposing that the

Bell a 
Parr

Webster.

Public Works Health Act or the regulations under it 
not only to the proprietor of the work but to every contractor 
or sub-contractor as well and both recognizing, as a thing uni
versally admitted, that .10 cents per month was inadequate ami 
the 75 cents had been substituted by custom, so dealt with each
other that it became a term of the agreement between them for 
the grading to be done by the plaintiffs—a term to be “implied” 
(Jud. Act, rule 124) from conversations, custom and letters 
—that in consideration of the plaintiff retaining and pay
ing over to tin* defendant 75 cents per man per month the de
fendant would furnish medical attendance and services for the 
men whether the cast was more or less than the total of the sums 
thus paid over.

If a majority of the Court is not of the same opinion then
I think there should be a new trial because it seems clear that 
the learned trial Judge either excluded evidence of any agree
ment beyond the letter from the defendant to Dr. Milne or by 
the expression of his view of the effect of that letter led the 
plaintiffs’ counsel to suppose that he intended to exclude such 
evidence and counsel having acted on this supposition the trial 
was unsatisfactory.

If there is no necessity for a new trial I would allow the 
appeal with costs and direct judgment for the plaintiffs for 
the amount claimed with costs.

Walhii, J. :—I favour the dismissal of this appeal. The 
plaintiffs claim as disclosed by their pleadings is that it was a 
part of the arrangement between them and the defendant that 
he would supply medical and surgical attendance and hospital 
accommodation and nursing and other services of a like char
acter for their employees for seventy-five cents per month for 
each man employed by them. The evidence entirely fails to 
satisfy me that any such arrangement was ever made. On the 
contrary, 1 think it reasonably clear that it never was made. 
The plaintiff Parr, who was the plaintiffs' only witness, says 
that no arrangement was made beyond that contained in or 
evidenced by the letter from the defendant to the plaintiffs of 
May 14, 1910, and therefore upon the plaintiffs’ own shewing, 
unless we can spell out from that letter the arrangement upon 
which they rely, they have failed to establish it. That letter 
in my judgment falls very far short of proving the plaintiffs’ 
contention. It shews the appointment of Dr. Milne to look 
after the medical work in the Troehu district and the terms of

45
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his employment and instructs the plaintiffs to collect seventy- 
five cents per month from each man and report monthly to the 
defendant who would remit to the medical department. It is 
quite clear from this that the defendant interested himself in 
the matter but I do not think that we are entitled to surmise 
that he did so because he was under some legal obligation to 
do it as the result of an arrangement between him and the 
plaintiffs, especially when the plaintiff Parr’s own evidence 
shews that no such arrangement was made. He apparently rests 
his view of the defendant’s liability more upon a custom which 
he says prevails both in Canada and the United States that the 
head contractor furnishes medical attendance to the men em
ployed in railway construction than upon any express contract 
to that effect with the defendant. The defendant was not tin* 
head contractor, but merely a subcontractor, so that even if any 
liability could rest on any one because of this custom (and that 
was not, as l remember it, contended for in argument) it could 
not attach to the defendant. The defendant denies that he 
bound himself in any way to the plaintiffs in this matter. He 
explains the fact that it was he who made the arrangement with 
Dr. Milne by saying that “Parr could have done it himself but 
I happened to be there and did it, that is all.’’ The trial dudgc 
has found that
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there wa* at no time either prior to .lune 30. 1910, or aubnequent thereto 
any umlvrtnking hv Webster to do more than pay over to whomnover 
might be in charge of the medical department the mini of seventy-Hve 
cents per man. per month as. and when collected by the plaint ill's.

This is a finding of fact which should not lightly be disturbed.
Then there is another phase of the matter. The plaintiffs 

say that I)r. Milne refused to go on under his original agree
ment after June, 1910, and that all of the money for which 
they sue is money which they had to pay to him ami others in 
excess of his contract price and in excess of the sums which 
they retained from the wages of the employees. I think it 
clear from the evidence that no communication was ever made 
to the defendant that they were paying these extra charges. 
They seem to have gone on and incurred these additional ex
penses entirely upon their own initiative. They were under no 
legal liability to their men to supply them with medical treat
ment ami they, therefore, could not have been compelled to do 
so. They seem to have voluntarily assumed this liability. If 
there was any arrangement with the defendant such as they 
allege, he certainly was entitled to know from them what was 
being done so that he might have been given a chance to dis
charge his liability in a less expensive form. 1 do not see how 
they having voluntarily assumed a liability which was not theirs
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could under any circumstances compel the defendant to re
imburse them.

1 do not attach any importance to the admissions contained 
in the present defendant's statement of defence in the action 
brought by Dr. Milne against him and the present plaintiffs to 
recover part of the sums now in controversy. The principal 
admission in this statement is that he was responsible for the 
medical attendance upon these men by virtue of the Public 
Works Health Act. It.S.C. 1906, eh. 135, and the Public Health 
Ordinance. That is an admission of a supposed legal liability 
under force of these statutes and nothing more, and in my judg
ment it was erroneously made for I have been •unable to find 
anything which imposes any such liability on him. His solicitor 
seems to have thought that lie was so liable and in framing his 
defence has said so but unless his liability is otherwise estab
lished I do not think such an admission as this should impose 
it on him.

Appeal dismissed on an equal division.

SANDERS v. EDMONTON, DUNVEGAN and B.C. R CO.
Alberta Supreme Court, Hai'vcy, C.J.. Scott, Stuart, and Simmons, «/./.

October 11. 1913.

1. Eminent domain ( 8 II A—80a j—Procedure—Warrant ok possession
—Validity—Non-compliance with statutory requirements.

A warrant of possession, issued under see. 217 of the Railway Act, 
R.S.C. 1900, cli. 37. will !>e valid until set aside, although all of the 
statutory requirements were not strictly complied with, as section 
220 of the Act provides that the proceedings are to be continued in 
the court which issued the warrant.

'[M arson v. (hand Trunk Pacific II. i'o.. 2 A.L.R. 43; and Canadian 
Pacific It. Co. v. I.ittlc Seminary of Sic. Thérèse, 10 Can. S.C.R. 000. 
considered.]

2. Trespass (|IC—17)—Defences—Warrant of possession.
In an action against a railway company for a trespass, a warrant 

of possession for the locus in quo. issued under sec. 217 of the iRailway 
Act, R.N.C. 1900, cli. 37, will be a good defence, although some of 
the statutory requirements pertaining to the issue of the warrant 
were not complied with, as the regularity of the warrant can lie in
quired into only in the proceeding in which it was issued.

3. Eminent domain (8 11 A—80a)—Procedure—Warrant of possession
—Notice of application for—Service of on registered owner 
after sale.

The service on the registered owner of land of notice of an applica
tion. under sec. 217 of the Railway Act, R.S.C. 1900. oh. 37. for the is
suance of a warrant of possession, is a sufficient compliance with sec. 
220. requiring that such mit ice shall be served on “the owner . . . 
or the persons empowered to convey the lands, or interested” therein, 
notwithstanding that before the warrant was granted, the registered 
owner sold the land to and it was then in the possession of a third 
person, whose transfer had not been registered, and whose in
terest was not disclosed by caveat or otherwise. {Per Harvey, C.J.. 
and Scott, J.. affirming the decision appealed from on an equal division 
of the court.)
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Appeal by plaintiff from the dismissal of his action. The 
plaintiff by his statement of claim alleged that he was the owner 
in possession of certain lands and that at that time the defen
dant railway company “wrongfully and unlawfully entered 
upon the said lands” and did certain damage; and claims (1) 
damages for the wrongful acts complained of; (2) an injunc
tion; (3) in the alternative, if the railway is authorized to 
be constructed through the lands, damages for the land taken 
and to the remaining land

The defendants deny the plaintiff’s allegations, and set up 
that they went upon the land in pursuance of a warrant of pos
session duly obtained from a Judge of the Supreme Court.

The appeal was dismissed.
E. B. Edwards, K.C., for plaintiff.
8. B. Woods, K.C., for defendant.

Harvey, C.J.:—Even if it is open to the plaintiff 
under the pleadings to contest the validity of the warrant of 
possession, which is doubtful, I am of opinion that he has failed 
in his attack upon it. He contends that the Judge, in making 
it is acting as a persona desiynata, and that any failure to 
comply with the express provisions of the Act would result in 
rendering his act a mere nullity.

In Marson v. Grand Trunk Pacific R. Co., 2 A.L.R. 43. this 
Court expressed some doubt of the applicability of C.P.R. Co. v. 
1/ittlc Seminary of Ste. Thérèse (1889), Hi Can. S.C.R. (106, in 
which it was held that a Judge was acting as persona désignât a. 
in view of the change of the law since that case was decided. As 
the law then stood there was no provision similar to sec. 220 
of the present Railway Act, which provides that

Any proceeding under the foregoing provision* of thi* Act relnting to 
. . . the delivery of possession of land* taken . . . shall, if com
menced in a Superior Court having jurisdiction, be continued in such 
Superior Court, or if the proceeding i* commenced in a County Court hav
ing jurisdiction, it shall lie continued in such County Court.

The section under which the warrant of possession was given 
is number 217. It appears to me clear that, by virtue of sec. 
220, the proceedings under which the warrant of possession 
was obtained are proceedings in Court, and the Judge in grant
ing the warrant is acting as a Judge of the Court. Under these 
circumstances, orders made by him will be effective according 
to the usual practice of the Court, and are subject to appeal. 
It follows that the warrant of possession having been granted 
by a Judge who had general jurisdiction, cannot be treated as 
a nullity, but must be considered effective for the purpose in
tended, unless and until set aside in the regular way, and even 
though there had been a failure to comply with some of the 
statutory provisions it would still not he void hut only irregular.
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The defendants having entered in pursuance of a warrant 
of possession, the plaintiff fails to establish that they entered 
“wrongfully and unlawfully” as alleged. In view of this con- 
elusion, it is, perhaps, not strictly necessary to deal with the al
leged irregularities of the warrant of possession, but, inas
much as the judgment below deals with that question alone, and 
the matter was fully argued before us, in view of its import
ance, it would appear advisable to consider at least the conten
tion that the proper notices were not given. A portion of the 
land had been purchased by the plaintiff from the registered 
owner and had been paid for in full and a transfer had been 
made to him at the time the warrant of possession was granted, 
but such transfer was not registered until after, and the title was 
then in the name of the plaintiff’s vendor, without any notice 
by caveat or otherwise of the interest of the plaintiff and the 
warrant recites that notice had been given, and upon hearing 
counsel for Paul Auve (the vendor), “the only person appear
ing from the abstract to have any interest in the said lands.”

Plaintiff’s counsel contends that it is not necessary that the 
plaintiff should have a registered interest, but that the fact of 
his having a beneficial interest in the lands entitles him to a 
notice of the application for a warrant, and also a notice un
der sec. 193. which is spoken of as a notice to treat, neither of 
which notices was received by the plaintiff. If this contention 
is sound, one can see that it would impose a heavy burden on 
the company, and in some cases might render it impossible for 
them to obtain possession by reason of their inability to ascer
tain who all of the persons so interested were.

The warrant in this case was granted under see. 217, before 
the compensation had been paid, and sec. 218 provides that such 
warrant shall not be granted unless (1) 10 days’previous notice 
of the application “has been served upon the owner of the lands, 
or the person empowered to convey the lands or interested in 
the lands,” and (2) a sum of money has been paid into Court 
which shall be “not less than 50 per centum above the amount 
mentioned in the notice served upon the party, stating the com
pensation offered.” It is admitted that this last-mentioned not
ice is the notice under sec. 193, and a reference to the Act in 
the Revised Statutes of 1886 shews that this is correct.

The notice of the application is to be served on “the owner, 
or the person empowered to convey the lands or interested in 
the lands.” It is unnecessary to consider whether this ex
pression means “the owner or in other words the person em
powered to convey, etc.,” or means “the owner, or some other 
person empowered to convey, etc.,” because if it means the lat
ter, it would be sufficient if either were served, and therefore, 
service on the owrTer would be sufficient.
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By a reference to the interpretation clauses of the Act we 
find sec. 2 (18), “owner” defined as “any person who, under 
the provisions of this Act ... is enabled to sell and convey 
the lands to.the company,” but this definition is limited to two 
special eases, viz. :—

1. When, under the provision* of the Act. any notice is required to be 
given to the owner of any lands,

and
2. When any Act is authorized or required to be done with the eon- 

sent of the owner.

Section 218 is one of the eases to which the definition is ap
plicable, and by turning to sec. 183 we find who is the person 
enabled to sell and convey. That section provides that all 
tenants in tail or for life, guardians, curators, executors, ad
ministrators, trustees and all persons whomsoever seised, pos
sessed of, or interested in any lands, may contract and sell and 
convey to the company all or any part thereof, as well for and 
on behalf of themselves, their heirs and successors, as on lie- 
half of those whom they represent, whether infants, issue un
born. lunatics, idiots, femes-covert or other persons.

Section 186 provides that any conveyance by a person auth
orized by sec. 183 shall vest in the company the fee simple 
in the lands described, freed and discharged from all trusts, 
restrictions and limitations whatsoever.

In Young v. Mulland I{. Vo., 19 A.R. (Ont.) 265 (affirmed 
on appeal, 22 Can. S.C.R. 190), it was not doubted that a tenant 
for life could convey a good title in fee simple but the question 
was whether he was entitled to receive the whole compensation. 
In that case, Osler, J.A., says, at p. 272 :—

The policy of the Act undoubtedly was to enable the company to ac
quire the whole intercut by dealing with the person or persons in pos
session. and having some immediate freehold estate in the land.
and at p. 274:—

The power conferred upon the life tenant is an extreme instance of in
terference with the rights of property. Manifestly it is given in the in
terests of the company to enable them to acquire speedy possession of 
the land and to prevent the delay in carrying out the undertaking which 
a search for those entitled in remainder might often involve.

By virtue of the definition and sec. 183, it appears that, for 
the purposes of see. 218, the owner is any person seised of the 
land. I'nder our law the only person who could be seized of 
the land would lie the registered owner and consequently by 
serving the registered owner, the company complied with the 
requirement* for service of the notice of application.

The provisions for service of the notice under sec. 193 are 
somewhat confused and incomplete, but it appears to me that

ALTA.

S.C.
1913

Sanders

Kdmonton, 
BnsVKOAN 
and B C. H 

Co.
Hartey, C.J,



92 Dominion Law Reports. 114 D.L.R.

the saint* conclusion is to he reached with reference to it. Hav
ing in view what Mr. Justice Osier declares to he the manifest 
purpose of the Act, and the fact that notice of the application 
for the warrant need only he given to the registered owner, it 
would seem not reasonable to conclude that it was intended to 
impose on the company in giving the other notice, which must 
he given as a foundation for the application, the burden of mak
ing a long and perhaps unsuccessful search to ascertain who had 
interests not disclosed by the records of a land titles or registry 
office. Section 193 is in the following terms:—

103. TIh> noth** served upon tlm party shall contain («) a description of 
the land*. . . . (6) a declaration of read!ne*» to pay a certain sum.

A search through the Act fails to reveal any express provi
sion for this notice or as to “the party,” but as already in
dicated, see. 218 impliedly requires a notice which complies 
with this section, and it is necessary to determine who is meant 
by the expression “the party.” If it means the “owner” as 
defined, one naturally wonders why the word “owner” is not 
used since this is one of the eases to which the definition would 
apply. Notwithstanding that it would seem to be simpler to 
use the word “owner” if it meant “owner,” I am still of 
opinion that it does mean “owner,” and there is perhaps some 
reason for the use of the word “party.” Section 191 provides 
that, after certain things have been done

Application may lie made to the owners of lands or to persons em
powered to convey land* or interested in land* . . . and thereupon
such agreements and contracts a» seem expedient to both parties may be 
made with such persons touching the said lands. . . .

2. In case of disagreement between the parties or any of them, all 
questions which arise between them shall lie settled ns hereinafter pro-

Then follows sec. 192 which provides that the filing of the 
plan shall be a general notice to all parties and shall fix the 
time for determining the compensation, and sec. 193, above 
quoted, and other sections providing for arbitrators, etc., in 
which proceedings the company is the party of the one part 
and the person specified in sec. 191 the party of the other part, 
and the word “party” is constantly used through the sections 
and appears to represent, when not applying to the company, 
the person specified in sec. 191. As will be seen, the word 
“parties” is used twice in sec. 191, and in both cases clearly 
refers to the company, and the person or persons with whom 
it is empowered to contract, the first applying to the case of an 
agreement, and the second to the case of a disagreement in case 
of which the provisions following are to apply.

In the section under consideration which is the next hut one
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following, the term “party” is used. Since the notice is to 
be given by the company, the party to receive it cannot be the 
company, and, apparently, therefore, must be the other person 
who might, but would not enter into a contract, or in other 
words, the person or persons comprised in tin* expression “own
ers of lands or persons empowered to convey lands or interested 
in lands,” used in sec. 191. This section appears to provide an 
instance of the other ease in which the word “owner” has the 
definition given by the Act for it authorizes something to he 
done, to wit, the making of an agreement with the concurrence 
or consent of both parties, and, therefore, necessarily with the 
consent of the owner.

This view is also supported by a consideration of the first 
part of the provision of sec. 191, which makes it clear that the 
intention is to give the company power to make effective agree
ments for the land without searching out and dealing with every 
person interested in the land. A railway company or any 
other person could, without the aid of any statutory provi
sion, make an effective agreement for the land, if he dealt with 
all the persons interested, but, under this section, the company 
is empowered to make effective agreements only after it has 
deposited the plan, etc., which, under sec. 192 is constructive 
notice to all parties, and has advertised in a newspaper or 
newspapers, which would probably be an actual notice to all 
persons interested. These conditions must have been imposed 
on tin* company for the purpose of enabling it to do something 
it could not otherwise do. The word “owner,” therefore, must 
have some restricted meaning as I have indicated.

The term “party,” as used in see. 193, lw*ing synonymous 
with the expression of sec. 191, “owners of land or persons 
empowered to convey lands or interested in lands,” which is 
the some expression as that of sec. 218. what I have said about 
notice under that section will apply to notice under this sec
tion, and whether notice to any other person would satisfy the 
statute or not, notice to the owner, i.e., for this section, the re
gistered owner, is all that the section expressly requires.

There is only one other point for consideration, viz., the 
claim for compensation. In view of the fact that no question 
as to this is raised by the notice of appeal, perhaps this should 
properly bo ignored, but, inasmuch as the proceedings for arbi
tration were instituted, and the appellant directed to have notice 
and would, no doubt, have proceeded but for the action, it 
appears to me that the arbitrator is the proper person rather 
than the Court to deal with that matter, even if the Court could 
deal with it in the event of arbitration proceedings not being 
taken.

For the reasons stated, I think the appeal should be dis
missed with costs.
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Scott, J., concurred with the Chief Justice.

Stuart, J. :—I agree with the view expressed by the learned 
Chief Justice, and for the reasons he gives, that the warrant of 
possession was good until set aside and that it furnished a 
good defence to an action for trespass. It may be true that 
the plaintitl' when he launched his action did not know of its 
existence, hut whatever effect might have been given to that 
circumstance with regard to costs if he had. on receiving the 
defence, for leave to discontinue and had turned to an
application to set the warrant aside, I do not think we should 
now let it interfere with the result as to costs when the plain
tiff after knowing of the warrant persisted in going on with the 
action and has persisted even to the extent of an appeal.

On the other hand I hésita.»* to adopt the view that, under 
sec. 218 of the Railway Act it is sufficient to serve the registered 
owner only. I think the Court should give a fair and reason
able interpretation of the section keeping in view both of the 
two often conflicting objects of the Act, viz.: to protect the 
rights of people interested in the lands desired by 
the company and to remove obstacles in the way of rapid con
struction of the railway. Section 218 says that notice of the 
application for a warrant of possession must be served “upon 
the owner of the lands or the person empowered to convey the 
lands interested in the lands sought to be taken.”

I think we are bound to consider a.s much what Parliament 
meant by “the person interested in the lands” as wc are to con
sider what it meant by “the owner of the lands.” Meaning 
must be given to all the words of the section. I do not see what 
advance is to be made by fixing attention only upon the true 
meaning of the word “owner” even if it does turn out that it 
means the same thing as “the person empowered to convey.” 
That still leaves the words “person interested in the lands” 
untouched. And the interpretation clauses throw no light upon 
them. Still, they are there. Can we read the section as mean
ing that notice may be served either upon the “owner” or upon 
“the person interested”? If we could, then service upon a “per
son interested,” even though he were not the registered owner 
and even though his interest might be slight, would be sufficient.

Even with respect to “the person empowered to convey,” 
it must be observed that, under sec. 183, even the person in
terested has power to convey because it says all persons whom
soever . . . seised, possessed of or interested in any land may 
contract and sell and convey to the company all or any part 
thereof. 1 confess 1 cannot obtain any light whatever from the 
somewhat obscure wording of sec. 183.

It appears to me to be worthy of consideration whether the
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reasonable interpretation to be given to see. 218 should not 
be that notice must he given to any and all persons who happen 
to he the owners (whatever interpretation may lx* given to that 
word) or who are empowered to convey or who are interested 
in the land.

I see no real objection to this from the point of view of the 
company. I agree that an application for a warrant is an ap
plication in Court, and I think the applicant ought to present 
to the Judge by affidavit all the knowledge lie has in his pos
session as to registered owners or persons interested, and that 
if the Judge hearing the application is satisfied that reasonable 
enquiries have been made, then tin* persons so known to he in
terested and shewn on the material before the Judge to be in
terested. would be. for the purposes of the application and of 
the section under which it is made, “the persons interested” 
within the meaning of the section.

Suppose a statute required service of some proceeding in 
an estate to be made upon the next of kin of a deceased, surely 
for the purpose of the proceeding, those shewn by the material 
to be the next of kin. provided all reasonable enquiries had been 
made, would he treated by the Judge for the purpose of the 
application as the next of kin. If there appeared a contin
gency that there might be others, the Court would protect them, 
perhaps, by having the fund paid into Court, just as here the 
payment into Court would protect other unknown parties in
terested. Simply because the Court has no all-seeing eye is no 
reason why it should not act upon what it does see.

Perhaps the interpretation I suggest involves a modifica
tion of the words of the statute which the Court would not be 
justified in making, because it would amount to reading “and” 
for “or" in sec. 218. But the circumstance that, by adhering to 
the reading “or” we leave it open to the company to say that 
they have served a person whom they have discovered to have 
merely a slight interest in the land, and are, therefore, entitled 
to a warrant, points to what T take to lx* the true rule to he 
adopted. The matter is in Court, and the Judge has a discre
tion to exercise. I think that it should be laid down as a rule 
of practice of the Court, under the Act, that a Judge, on hearing 
an application for a warrant of possession, should insist upon the 
company revealing, by affidavit, the knowledge in its possession 
as to the parties interested in the land, and the efforts which it 
has made to discover them, and that he should consider the cir
cumstance of each case and direct service persons ns
appear to he interested, and as might, without unreasonable 
trouble and delay, be discovered and served.

In the present case, assuming that defendants knew of the 
plaintiff’s interest, which seems probable upon the evidence,
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I think the plaintiff should have been notified of the application 
of a warrant of possession. I think he should have been notified 
of the application to appoint an arbitrator, and that he should 
still be given the right, which, no doubt, he would not at all 
wish to exercise, to object to the particular arbitrator appointed. 
This, however, is a matter which can be adjusted by the exercise 
of a reasonable amount of consideration on the part of the 
solicitors.

On tin* ground first stated, I think the appeal should be dis
missed with costs.

Simmons, J.:—I concur in the views of the Chief Justice 
that this appeal should be dismissed on the first ground set out 
by him. namely that the order or warrant for possession, while 
the same was not attacked, was a good defence to an action for 
trespass, brought by an unregistered elaimant to an interest in 
the lands.

I do not, however, assent to the proposition, that a railway 
has in all cases discharged the obligation resting upon them hy 
recognizing only the registered owner.

i am of the opinion that the applicant, as a matter of prac
tice when applications of this character are made, under the 
Railway Act, should satisfy the Judge to the same extent as in 
applications outside the Act, that all parties who are interested 
in the lands have been notified of the intended application. The 
Judge dealing with such application will not impose unreason
able terms upon the railway company, having in view the main 
purpose of the Act to enable the company to obtain possession 
in the most expeditious way consistent with the proper pro
tection of the parties interested in the lands. If tin* person who 
appeareil on the register as the owner was the only one with 
whom the company was bound to deal, a great injustice might 
be done to the beneficial owner, because the person who ap
peared on the register might have no beneficial interest in the 
lands, having parted with the same under an agreement for 
sale, and consequently would he able to make a very improvident 
bargain with the company, and thus defeat the interests of the 
beneficial owner. I do not think it is at all necessary for the 
proper working of the Act to give such a restricted application 
to the sections of the Act which are so fully set out and dis
cussed in the judgment of the learned Chief Justice.

Appall dismiss! d.
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THOMSON v. STIKEMAN.

Ontario Supreme Court, Middleton. J. ,/une 20. 101.3.

1. IXTEBKHT (111 I—76 )—VOMPOVXD IXTKBKHT— llANK—AOBEEMENT FROM
OOIKNK Of DEALtKO ACQVIBHCEII IN.

Where « bank take-* to a trustee fur itsolf » mortgage from its 
customer as collateral to his indebtedness then past due, as repre
sented by tlie customer's bills and notes, a series of statements of ac
count by the bank to the customer in which the latter is charged with 
interest eoiitpounded from time to time on his debit balances and to 
which the customer, with full knowledge of the mode of computation, 
gave his written assent (although marked “K. A O.K."), must lie 
taken as constituting a stated account in respect of such interest 
claim and as evidence of an agm-menl to allow compound interest, al
though the original authorization of interest merely fixed the rate 
and was silent as to compounding, where the bank might have dosed 
the account had the customer d<*clincd to assent to the compound in
terest charge.

[Stewart v. Stewart ( I8U1 ), 27 Lit. (Ir.) .351. followed.|

2. Vaymkxt (I IV—.31)—Arm vatic*—Between skit bed a*» i xhkv-
UBKD CLAIMS—INTENTION.

Payments créditai in a running account are not necessarily to be 
credited on an earlier and secured part of the account so as to leave 
the balance unsecured; the appropriation of the payments is a ques
tion of intention, and the presumption in favour of appropriating 
the credits to the earlier debits may In* rebutted by shewing a con
trary intention.

[Ori/fith v. Crocher ( IH1H ), IS A.R. 37»; City IHnrount Co. v. 
Mcl.tim ( 1874 ), Lit. » < .1*. tl»2 ; and Cory Hr os. «( y. thrncm of 
ÜS. •*Mono,” | |H!»7 | A.C. 28». followed ; /»*/#■»/ v. Idoyds Haul- l.ld., 
[1912) A.C. 756, distinguished ; Clayton's Cam < IS1»). 1 Mer. 572, 
considered; and see Falconbriilge on Banking. 2nd cd„ 284.|

3. Payment (I IV—.31)—Am.n atiox—Sh ared axii i nheu red imimm
—UaXK'H HVKI'KXNK AVVOVNT.

A bank is not to In* held, by reason of an apportionment or allot
ment of its receipts as Itetween earnings and capital in its "suspense 
account” kept for its own purposes and not communicated to the 
customer, to have fixed the application as Iietw«*en the bunk and a 
customer of payments made by the customer which might In* applied 
by the bank either upon a secured or an unsecured claim; and this 
rule will be applied where interest charges on doubtful accounts are 
carried to a suspense interest account instead of to the earning* ac
count of the branch bank and proceeds of the sale of customer's 
securities including both principal and interest are carried to the 
credit of capital account so as to throw any eventual loss upon tl„. 
earning! account rather than on the capital until the hank’s total 
outlay should have been refunded to it. and the bank may. notwith
standing. claim, as against the customer, the right to credit him 
primarily upon the unsecured claim.

4. MorroAUE 11 III—45)—Vendee or mortuauor Hikiith acquis» by
Krrr.u or Reuihtry Ait.

<»ne who purchases encumbered lands from a mortgagor takes sub
ject to the true state of the niortgujp* indebtedness, having regard t » 
the application of payments made Is-tween the mortgagor and mort 
gagée; and the purchaser acquire* no better right*, hv virtue of the 
Ontario Registry Act. 1» Kdw. VII. eh. <10. R.S.O. 1914. eh. 124. than 
the mortgagor himself had.

7—14 D.L.B.
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5. Banks (8 VIII B—172)—Land mortgage—-Mortgage to secure past
IN DKUTEDN K8H—EFFECT OF INCLUDING FUTURE ADVANCES.

A mortgage taken By a lunik on hind ns security for a large past 
due indebtedness is not invalidated as to the past indebtedness because 
it purports to lie also fur such further and future advances as should 
Be made from time to time to the mortgagor, or which might be re
presented by Bills or notes made or endorsed by the latter, or any re
newals thereof. By reason of the prohibition of sec. 7t! of the Bank 
Act. R.8.C. 11)06, eh. 20. .‘1-4 Geo. V. (Can.) eh. 0. against lending 
money on land, where the instrument was not intended By the parties 
as a mere colourable or collusive scheme to defeat the restrictions of 
the Act, and no future advances were contemplated or made except in 
so far as they might Be incidental to the working out of the past 
due account.

[See Falconbridgc on Banking, 2nd ed., 188, 202, 210.]

Action by the son and son-in-law of Joseph E. II. Stratford, 
who was a customer of the Bank of British North America at 
Brantford and became indebted to the bank and gave security 
and continued to deal with the bank, against the defendants, as 
trustees for the bank, to compel the discharge of certain mort
gages upon land made by Joseph E. II. Stratford to the bank, or 
for an account and redemption, the lands having been conveyed 
to the plaintiffs by Joseph E. II. Stratford, who, at the trial, 
was added as a party.

./. IV. Bain, K.C., for the plaintiffs.
IV. N. Tilley and G. L. Smith, for the defendants.

June 20. Middleton, J.:—Joseph E. H. Stratford, prior to 
the 31st May, 1805, had been for many years dealing with the 
Bank of British North America at its branch in the city of Brant
ford. As the result of his transactions, he was then indebted to 
the bank in a very large amount.

Stratford had been, and possibly was, a wealthy man, involved 
in many business enterprises and owning large property ; but his 
ventures had not been altogether successful ; and the fact that 
much of his property consisted of unproductive real estate, a 
portion of which was charged with the payment of an annuity 
of SI.000 to his brother's widow, made him “land poor.”

At that time real estate in and near Brantford could not 
readily be realised upon. The city was not upon the main line 
of the railway, and many |x*rsons did not look for any improve
ment in the financial condition for years to come.

Stratford’s indebtedness was either past due, or in a position 
in which it could lx* called in at any time; and the bank insisted 
upon receiving security ; otherwise it would have resorted to the 
Courts to enforce its claim. Stratford, in one sense, had no 
alternative, and had to place himself in the hands of the bank ; 
but it is clear that he was then a man not only in full possession 
of his faculties, but of unusual business experience and ability.

He had to make his choice, cither to give the bank the security 
it demanded or take the consequences. He chose to give the
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security; and, as the result, executed three separate mortgages, 
covering most of his available property. These mortgages are 
dated, two on the 31st May, 1895, and the third on the 9th March, 
1890. All these mortgages were made to the defendant Stikeman, 
then the general manager of the bank, and have since been 
assigned to the defendant Mackenzie. Both Stikeman and 
Mackenzie hold as trustees for the bank. The mortgages of 
1895 recite the indebtedness of the mortgagor to the bank for 
money advanced and promissory notes past-due and unpaid, and 
his agreement to execute the mortgages to the manager in trust 
as collateral security for payment of such past-due indebtedness, 
“and also as collateral to any further or future advances which 
may from time to time be made by the said bank to the said 
mortgagor or which may be represented by bills of exchange or 
promissory notes made or endorsed by the said mortgagor from 
time to time held by the said bank or for any renewal or renewals 
thereof.” The proviso for redemption follows the terms of this 
recital.

The mortgage made in 1890 recites that the properties therein 
mentioned were omitted from the former securities by mistake, 
and that the mortgagor is indebted to the bank for certain ad
vances now past due and unpaid, and has now agreed to execute 
the mortgage as security, not only for the past indebtedness, but 
for future advances; the same terms being employed as in the 
earlier mortgages.

From the time of the making of these mortgages, Stratford 
has continued to deal with the bank. From time to time, parcels 
of land have been sold and other securities have been realised. 
Statements have been prepared from time to time, which were 
submitted to Stratford and signed by him, shewing the balance 
due to the bank.

These statements included interest charged upon the balance 
owing. In the first place, interest was charged monthly; but in 
February, 1905, at the foot of a statement, Stratford signed the 
following memorandum : “The above statement is correct ; and 
I hereby request the Bank of British North America to charge 
me interest on above balance every three months from 31st 
December, 1901, at the rate of 6% per annum."

Interest was accordingly charged upon his balances at the 
end of every three months from that time on. Annual statements 
were submitted, examined by Stratford, and found correct. This 
continued until 1911, when, on the 11th February, Stratford 
wrote the superintendent: “I will be glad to know what you can 
do in the matter of interest, which at present api>ears to be com
pounded monthly at 6%. Could you not kindly arrange for a 
rebate and reduction to a 5% rate, calculated yearly or half- 
yearly?"

Following this request, the bank agreed to reduce the interest
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to six per cent., to be paid annually upon the balance for each 
year, instead of quarterly, as theretofore; Stratford being quite 
wrong in his letter when he states that it was then being com
pounded monthly.

On the 2nd January, 1912, Stratford conveyed certain parcels 
of the land covered by the mortgages, known as “Cllenhurst” 
and “Idlewild,” to his son (îraham and son-in-law Thomson; the 
deed stating a consideration of $1 and other valuable considera
tion. This conveyance was registered on the 16th January, 1912.

The “other valuable consideration” is said to have been a 
promissory note of the son and son-in-law for $16,000, payable 
three years after date to Stratford, and still in his possession. 
This note, it is said, was held in escrow, and was given representing 
the balance of $20,000, after deducting $4,000 due to the Canada 
Life Assurance Company upon a prior mortgage; this sum being 
the priée at which the property was to be conveyed by Stratford.

This transaction was followed by a request on the part of 
Stratford to the bank to release these two properties from the 
mortgage1 securities, for that amount. The request being de
clined, this action followed. These properties are by far the most 
valuable individual assets covered by the bank's seeurities ns yet 
unrealised.

On the 18th April, 1912, Stratford signed a memorandum for 
the purpose of better enabling his son and son-in-law to attack 
the bank. By this memorandum, in consideration of 81, he 
agreed to sell to them his interest in certain other securities held 
by the bank, namely, mortgages which form part of the estate 
charged with Mrs. Stratford’s annuity, “on the basis of promises 
to pay $35,000 with interest, the whole spread over a period of 
ten years’ maturity; interest to accrue from the date of delivery 
by me of a good title.”

Armed with this title, the son and son-in-law began this action 
on the 26th June, 1912. They alleged ownership of certain of 
the parcels of land held by the bank as security; that the mortgage 
was security not only for past debt but for future advances; 
that the past debt has long since been fully paid and satisfied; 
and that, as a bank was prohibited from taking security on lands 
for future advances, the mortgages of the bank are now satis
fied and form a cloud upon the plaintiffs’ title and ought to be 
discharged. In the alternative, an account is asked; the plain
tiffs submitting to pay what may be found due upon an account 
taken for any balance of the old indebtedness that may be still 
existing. The allegation is then made that the bank has been 
in possession and is liable to account as mortgagee in possession; 
and that, as the bank held other securities for portions of the in
debtedness, the securities should lie marshalled and the amount 
chargeable against the lands should be ascertained.

At the trial, although no amendment was made, an attempt
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was marie to charge the bank with the price which it is said 
ought to have been realised upon the sale of certain portions of the 
lands. Stratford was not a party to the action, but was added 
at the trial.

The plaintiffs also contended, feebly, that the mortgage was 
bad in its entirety, as the invalidity with respect to future ad
vances vitiated the entire security.

The bank, on its part, contends, first, that it did not “lend 
money or make advances upon the security, mortgage, or hypothe
cation of” the lands in question; secondly, that there were not 
in fact any new advances made after the date of the mortgage 
within the meaning of the Act; and, thirdly, that all the transac
tions taking place after the date of the mortgage were such that 
the debits and credits in these transactions should be set off one 
against the other, leaving the original debt still outstanding. 
Upon the accounts, they contend that the transaction between 
Stratford and the bank amounted to a stating of the accounts, 
and that all the realisations were marie by Stratford, the proceeds 
being paid to the bank.

Before dealing with these matters in detail, it is perhaps de
sirable to outline more fully the course of dealing between the 
parties.

At the time of the making of the mortgage, Stratford was in
debted to the bank in the amount of a demand note, on which 
$45,708.00 was due, and an overdraft of $2,413.02 and other 
sums, making a total of $01,185.88. This is outside of another 
large indebtedness for moneys advanced in connection with in
surance carried on Stratford’s life, not involved in this litigation, 
now amounting to over $50,000. These demand notes were 
held as collateral to the account ; and on the 31st May, 1895, 
the notes were presented for payment, and on that date a letter 
was written to Stratford notifying him of this fact, and formally 
demanding payment of the total indebtedness. This was, no 
doubt, in a measure formal, but was intended to make free from 
doubt the fact that the indebtedness was past due.

Contemporaneously, Stratford wrote the bank a letter, also 
dated the 31st May, 1895, reciting that, in consideration of the 
bank making advances to him of various sums named, payable 
on demand with interest at six per cent., he has assigned to the 
bank as collateral security 400 shares of the Farmers Binder 
Twine Company and 85 shares of the Stratford Curling and 
Skating Rink Company of Brantford, and 180 shares of the 
Stratford Opera House Company. This letter then sets out the 
terms upon which the bank holds this stock.

Prior to this, Stratford had been sued on some small claims in 
the Division Court, and expected other financial difficulty. He 
had sold his household furniture to the bank, and an arrange
ment was made by which he was allowed to use the furniture, the
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bank charging him as rental for it a sum to interest
upon the amount. Whether this transaction was valid against 
creditors or not is not material in this action. This amount 
constitutes “the furniture rent account” above mentioned; and 
the debt undoubtedly was a real debt and still exists.

A new account was opened in the bank in April, 1800, called 
“The J. Stratford agency account.” In this account most of 
Stratford’s transactions appear. It consists largely of current 
business. Small dc|M>sits were made, and small cheques were 
issued against the deposits. The aggregate amount of the 
account is large, but this arises from the multitude of items. 
Nothing in this account is material to the matters really in issue.

In the meantime the general account had been continued 
from the 31st May, 1805, ojiening with a debit balance on that 
date of $2,413.02, the amount already named as included in the 
debt due at the date of the mortgage. In this account np|>enr a 
large number of items upon both sides; and in it are charged up 
the interest from time to time accruing upon the general in
debtedness, and items connected with the carrying of the property. 
The balance against Stratford grew to the sum of $24,392.09 at 
the end of November, 1912.

Graham Stratford, the son, and Thomson, the son-in-law, arc 
both bankers of experience, employed in a rival bank. They have 
undertaken and made an exhaustive analysis of the books of the 
Bank of British North America, particularly in connection with 
this account. It appears that, included in this general account 
for the period mentioned, $05,830 is charged to interest. There 
are a great many entries which are most obviously cross-entries. 
Notes were discounted and not paid at maturity. In many cases 
the result of these transactions was to increase the total indebted
ness. According to the plaintiffs' analysis, the debits falling 
under the head of cross-entries amounted to $40,559, and the 
credits to $30,890. In addition to the sums included in these 
cross-entries, there are other entries which the plaintiffs contend 
arc really new advances, amounting to $11,500. Besides these 
new advances, there are payments amounting to $2,104 which, 
it is admitted, are properly chargeable against the lands, being 
advances for taxes, etc.

The bank answers this attack by the statement that, although 
the amount of the indebtedness is increased, there were no new 
advances made uj>on the strength of the mortgage; that from the 
beginning the bank's position was to insist on a reduction of the 
account if possible; that from time to time Stratford brought in 
moneys which he had collected, and deposited them at the bank 
and drew his cheque against the deposit for the pur|x)se of making 
remittances. Stratford was agent for insurance companies and 
steamship companies, and the money taken in in the course 
of this business had to be remitted to his principals.

8158
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Many instances arc given in which it is made plain that 0NT 
the transactions were really of this character. In other 
cases he had urgent need, and the hank honoured his cheque 1913
on his undertaking to cover the advance in a short time. ----
Sometimes the amounts can be so grouped as to demonstrate the Thomson 
real identity of items appearing uj>on opposite sides of the account. Stikeman.
In other cases the amounts are only approximately equal, there ----
being a small balance either one way or the other.

If the interest charges are eliminated from this general account, 
and the explanations given by the bank are accepted, the increase 
not susceptible of ready explanation is comparatively small.

I am not able to follow all of the grouping put forward by the 
bank; but in a great majority of instances, 1 think, the grouping 
reasonably indicates the true nature of the transaction; and 1 
think that the account demonstrates the substantial accuracy 
of the bank's contention, namely, that the increased indebtedness 
is not a new advance at all, in any true sense of that term, but 
rather a resulting balance arising from the multitude of transac
tions in which the bank assisted Stratford and accommodated him.

I have not checked the figures; but the witness Watt stated 
that the sum of the evidence which he was unable to group as 
constituting the opi>osite sides of individual transactions, or 
groups of transactions, amounted to about $900.

The plaintiffs, on the other hand, criticising Mr. Watt’s 
evidence and statements, pick out items aggregating $2,741.
Some of these items, e.g., payments to the /Etna Insurance Com
pany, probably represent moneys received by Stratford and con
stituting some part of his deposit. Other items, e.g., water 
rates, etc., may well have been payments in connection with the 
properties.

In the statement of 1905, already referred to, Stratford 
assented to such an appropriation of payments as made the balance 
due upon the mortgage $52,527.94, and the overdrawn current 
account $9,008.01. In addition to this, there was the furniture 
account, $1,113.13. As the interest included in the current 
account greatly exceeded the $9,008, this really meant an assent 
on his part to such a way of treating the account as to leave the 
entire balance then due, outside of the insurance indebtedness 
a charge upon the land. From that time on, annual statements 
were signed by Stratford, each commencing with the balance 
carried forward from the previous statement ; the last shewing 
a balance due on the 31st December, 1909, of $105,088. These 
statements it is easy to analyse in such a way ns to separate the 
insurance premium account. This has l>een done in exhibit D, 
and shews the present indebtedness at $85,723.04, outside of that 
secured upon the policies.

At the trial an endeavour was made on behalf of the plaintiffs 
to attack these accounts by the statement that there were moneys
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received for which no credit had been given. Pending an adjourn
ment, Mr. Watt examined these, and satisfactorily explained all 
of the items. Mr. Strut ford himself said that he had no complaint 
to make against the accounts save as to the mode in which interest 
was charged. I am quite satisfied that, except us to the questions 
of interest and of the application of payments in satisfaction of 
what are called future advances, yet to be discussed, the accounts 
are absolutely accurate.

Stratford complains that in all that he did he was not a free 
agent; that he acted under duress, and ought not to be held in 
any way accountable for his acts. There is not the least founda
tion in fact for this contention. His position 1 have indicated. 
He was a debtor seeking for indulgence at the hands of his creditor, 
and grateful for the favours he received. No doubt at times, 
possibly on many occasions, he had to subordinate his own views 
to the views of the bank and its advisers. This resulted from 
his unfortunate financial position. He knew the situation and 
appreciated it. If he did not fall in with the wishes of the bank 
as to realisation, at prices which the bank thought should be 
accepted, he could not expect the bank to stand still and do 
nothing. Throughout, there was nothing in any way approaching 
duress or oppressive conduct on the part of the bank. It has 
“nursed” the account through a long period of stringency, and 
carried the properties, whilst the values have increased to a sum 
which makes them worth more than the amount claimed as due. 
The realisation has been only with respect to minor properties, 
and in each case Stratford has himself made the conveyance, 
though the money has been paid to the bank before it discharged 
its security. In all this the bank has acted in a way above re
proach, and Stratford has every reason to regard himself as for
tunate in having an exceptionally lenient creditor.

In fact, a letter from Stratford to the local manager as late 
as the 31st December, 1908, indicates not only the situation but 
Stratford’s sense of the generosity of the bank. He writes: 
“I’m making that little deposit this morning to cover account. 
Permit me to thank you for your many kindnesses during your 
incumbency. I was often among the poor and needy, and you 
took me in. My appreciation you are sure of, if there is any 
doubt al>out my prayers.” And this letter by no means stands 
alone; the sentiment is repeated time and again.

Stratford now says that he knew that the effect of the mort
gage was to entitle the bank to six per cent, simple interest, and 
that all the statements, etc., that he signed, were signed by him 
with the mental reservation which he thought was sufficiently 
expressed in some instances by the letters “E. & O.E.” preceding 
his signature. The case falls as to this within the principle of 
Stewart v. Stewart (1891), 27 L.R. (Ir.) 351, where it is said “that 
inasmuch as accounts were regularly stated and settled by S.
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with full means of knowledge of his rights, and considering the 
fact that if S. had insisted upon these rights and refused to pay 
compound interest at the hank rate on the whole debit balances 
the bank might have closed the account, it would be inequitable 
to allow the executors of S. to open up the settled transaction.”

I do not believe Stratford when he says that he intended all 
along to reopen the question of interest. I think that he was 
then too honest to sign the statements save as an acknowledgment 
of the debt, and that his present position is accounted for by the 
fact that he has now in advancing years become the tool of the 
younger and less scrupulous plaintiffs, who are carried away by 
the hope of gain, and fail to understand rightly the real nature 
of the contention they put forward.

In this case, quite apart from the principle indicated, the 
proper inference from the facts proved is, that there was an agree
ment by Stratford to pay interest in the way in which it was 
charged.

Assuming that the mortgage is good for the past debt and is 
not security for any debt arising after its date, can the bank 
now apply the money secured by it in satisfaction of the unsecured 
debt? The transactions which are in the nature1 of cross-entries 
may be regarded as quite outside of this inquiry.

In Griffith v. Crocker (1891), 18 A.It. 370—a case where it was 
contended that Clayton's Case (1816), 1 Mer. 572, compelled 
payments credited in a running account to be credited on an earlier 
secured account so as to leave the balance unsecured—the Court 
of Appeal held that “appropriation of payments is a question of 
intention; and where a creditor takes security for an existing 
indebtedness, and thereafter continues his account with the 
debtor in the ordinary running form, charging him with goods 
sold, and crediting him with moneys received, and crediting and 
charging notes on account in such a way as to render the original 
indebtedness undistinguishable, there is no irrebuttable presump
tion that the payments are to be applied upon the original in
debtedness.”

Similarly, in City Discount Co. v. McLean (1874), L.R. 9 C.P. 
692, where there was a guarantee of an account for two years, 
and the account ran beyond the two years, it was held that “the 
presumption that, where a variety of transactions arc included 
in one general account, the items of credit are to he appropriated 
to the items of debit in order of date in the absence of other 
appropriation, may be rebutted by circumstances of the case 
shewing that such could not have been the intention of the parties.”

In Cameron v. Kerr (1878), 3 A.R. 30, the principle was applied 
to an account almost precisely the same as that in hand.

In Cory Brothers i Co. v. Owners of S.S. 11 Mecca," (1897] 
A.C. 286, Lord Halsbury (p. 290) says of the rule in Clayton’s 
Case: “This is not an invariable rule of law; but the circum-
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stances of a case may afford ground for inferring that transactions 
of the parties were not so intended as to come under this general 
rule.” Lord Herschell, after stating'that not only had payments 
been credited in the creditors’ books, but that a copy of the run
ning account had been sent to the debtor, proceeds (p. 292): 
“It is clear that if the appellants had merely entered in their own 
books an account such as was transmitted, it would not have 
amounted to any appropriation by them, and they would still 
have been at liberty to appropriate the payments as they pleased. 
It is equally clear, however, that when once they had made an 
appropriation and communicated it to their debtors, they would 
have no right to appropriate it otherwise. What, then, was the 
effect of bringing the items of debt into a single account, and 
transmitting it to their debtors in the manner they did? . . .
I have come to the conclusion that the appellants did not intend 
to make any such appropriation, and that the respondents were 
not entitled so to regard it.” Lord Macnaghten spoke to the 
same effect, adding (p. 291): “It has long been held and it is now 
quite settled that the creditor has the right of election ‘up to the 
very last moment.’ ”

Election was allowed in tin; witness box in Seymour v. Pickett,
[1905] l K.B. 715.

If that is still the law, there is little trouble with the ease in 
hand. Stratford says that the running account was not com
municated to him (see his affidavit in reply); and the statement 
signed by him shews the assent of both parties to the money being 
so applied as to leave the balance due on the mortgage.

But it is said that Dcclcy v. Lloyds Bank Limited, [1912] A.C. 
75G, has changed all this. I do not so read the case. The holding 
there was not an affirmance of the old and rejected view that 
Clayton's Case had established an inflexible rule, but that the rule 
“was not excluded by the conduct of the parties” in that case. 
The facts, as I understand them, are in no way similar to the facts 
here; and this case falls rather within the decision of the Lords 
in 1897. “The rule laid down in Clayton's Case is not a rule of 
law to be applied in every case, but rather a presumption of fact, 
and this presumption may be rebutted in any ease, by evidence 
going to shew that it was not the intention of the parties that it 
should be applied:” per Lord Atkinson, [1912] A.C. at p. 771.

Apart from the fact that I think there is ample evidence to shew 
that it never was intended to apply the money in discharge of the 
mortgage debt, but, on the contrary, to keep it on foot, I can sec 
no reason why the same rule should not apply as in cases of 
merger, and that an intention beneficial to the holder of the 
securities should not be implied, when there is nothing in the facts 
shewing any express intention, e.g., if the case did not go beyond 
a mere entry in the bank books.

An attempt was made to shew an application of payments by
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reason of entries made in “Suspense Interest Account.” This 
account was one kept for the bank’s own purposes, and was not 
in any way communicated to the customer.

Dividends could only l>e paid by the bank to its shareholders 
out of earnings. So long as the security is ample, the interest 
charge<l to a current account might be regarded as “earnings,” for 
the purpose of dividends. St rat ford's account was not regarded as 
beyond question; so the bank carried to this suspense account 
the interest charged, and did not credit it to the earnings of the 
branch. When money was received resulting from the sale of 
part of the land held as security, the head office insisted that this 
should be placed to the credit of capital rather than interest in the 
accounts of the branch, so that if, in the end, there was a loss, 
this loss would be Inirne by the “earnings” and not lx* cast upon 
the bank's capital. This was no application of payments as 
between the bank and its customer, but was an adjustment ns 
between capital and income in the accounts of the branch of the 
bank, which was required to keep the capital intrusted to it 
intact.

Then it is said that the bank must account as a mortgagee in 
possession. The bank never was in possession. All the sales 
were made by Stratford, and he signed the conveyances. True, 
the bank insisted on receiving and did receive the purchase- 
money, and, no doubt, insisted on Stratford realising as the price 
of the delay granted; but all this did not make the bank re
sponsible for the sales.

Kent was paid by the tenants of the property to the bank ; but 
this was not because the bank was in possession. Stratford was 
in possession, made the leases, sold the timber, etc. The bank in
sisted on this money being paid into Stratford’s account by the 
tenants. Stratford fully assented. He was allowed to retain 
possession and control, on the terms that the tenants should pay 
the rent into the bank. It was all part and parcel of the same 
scheme. Stratford was allowed to nurse his property, on the 
terms of applying the income to the debt. His letters from time 
to time shew this. Sec the series in exhibit O, under dates July 
13, 1894; November 11, 1895; January 13, 1890; April 22, 1897; 
December ti, 1898; December 9, 1898; January 18, 1899; De
cember 28, 1901; March 27, 1902; July 8, 1902; August 19, 1902; 
August 23, 1902; January 4, 1904; February 27, 1905; April 11, 
1905; April 28, 1905; May 22, 1905; January 6, 1900; July 27, 
1900; December 24, 1900; December 10, 1907; March 4, 1908; 
May 29, 1908; June 27, 1908.

At the trial, the original plaintiffs took the position that 
they had better rights by virtue of the Registry Act than Strat
ford, the mortgagor, himself had. In this, I think, they were 
wrong. The sole effect of the Registry Act is to render invalid 
a prior unregistered conveyance as against a subsequent registered
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conveyance. The purchaser from the mortgagor, where the 
mortgage is registered, takes subject to the true state of account 
as between the mortgagor and the mortgagee. The Registry 
Act affords him no protection. He is bound by any stated ac
counts, and has no greater or other rights than the mortgagor 
himself has.

Quite apart from this, these young men are not bonfi fide 
purchasers for value without notice, in any sense of the term. 
Their deed is in escrow; their note is in escrow; and the whole 
transaction between Stratford and them is plainly a scheme by 
which they thought to obtain some position of vantage in this 
litigation.

This is probably enough, and more than enough, to dispose 
of the case; but the bank presents another contention upon which 
it asks findings of fact. What the Hank Act has rendered ultra 
vires is the lending of money or the making of advances upon the 
security, mortgage, or hypothecation of lands. Such lending is, 
by an independent section, made penal, and so may be regarded 
as illegal: Brown v. Moore (1902), 32 S.C.R. 93. The bank, 
however, contends that what was done here is not the thing 
prohibited by the statute; that the indebtedness of Stratford to 
the bank was a debt due to the bank in the course of its business; 
and that the distinction suggested by Chief Justice Robinson in 
Commercial Bank v. Bank of Upper Canada (1859), 7 Gr. 423, 
is sound.

I do not feel called upon to discuss this legal question; but, 
if that distinction can be drawn, then I find ns a fact that the 
mortgage in question here was not taken for the purpose of enabling 
the bank to make a loan upon real estate, but for the purpose of 
securing the indebtedness of Stratford to the bank, and was in 
no sense a colourable and collusive scheme for the purpose of de
feating the restriction imposed by the Act. The whole idea at 
the time of giving the mortgage was to secure the large past-due 
indebtedness and such further indebtedness as might arise in 
connection with the working-out of the account, which it was the 
intention both of Stratford and the bank to reduce, and not to 
increase, save as any increase might be incident to the carrying 
of the security and the small allowance contemplated to Stratford 
for his actual maintenance.

On all grounds, I think, the action fails, and should be dis
missed with costs, save in so far as redemption is sought. The 
amount due to the bank should be fixed in accordance with Mr. 
Watt’s computation, and the costs of the action should be added.

Judgment for redemption and 
reference directed.
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Ontario Supreme Court (Appellate Division), Mulock, C.J.Ex., Clutv, 
Hiddell, Sutherland, and Leitch, JJ. June 23. 1918.
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1. Wills (III)—30)—Who may mark—Degree or mental capacity—
Prison hvkfebino from general paresis—Lucid intervals.

Xotwitlmtanding the fact that a testator at the time of executing 
|,i* will, was suffering from general paresis, the instrument will he 
upheld, where it appears that person* so afflicted frequently have lucid 
intervals; and that the testator was able to frequently transact 
business, and was capable of understanding the nature of the instru
ment executed by him, which was a simple one.

[ Hade 1 HI eh v. Inglia, 10 D.L.R. 294, affirmed; Hanks v. (Joodfellow, 
L.R. 6 Q.R. 549, applied.]

2. Evidence (1 HE5—172)—Burden of proof—Testamentary capa
city—"Attacking grant of prorate in independent action.

Where the party propounding a will in the Surrogate Court has 
adduced primé facie evidence on a contest there raised as to the testa 
tor's capacity, and has been granted probate thereof, other persons 
not made parties to such prexs-eding, who thereafter attack the will 
by an independent action to declare its invalidity on the ground of 
hick of testamentary capacity, have thrown upon them the onus of 
proof; although the contestant in the Surrogate Court had, for a 
consideration, withdrawn the opposition there raised.

[See also Sproule v. lia taon, 23 A.R. (Ont.) 092; Taylor v. 1 eu ad le,
8 D.L.R. 733. 27 O.L.R. 631 ; Mutric v. Alexander, 23 O.L.R. 390.]

Appeal by the plaintiff from the judgment of Falconbridge, 
C.J.K.R., in Radenach v. Inglis, 10 D.L.R. 204, dismissing the 
action.

The appeal was dismissed.
The action was for a declaration that neither a document al

leged to he the last will and testament of Edgar A. Radenach, 
deceased, nor a former testamentary document, was the true will 
of the deceased, because, when he signed the documents, he was 
not of testamentary capacity.

C. 11. Porter, for the plaintiff.
A. F. Lobb, K.C., for the defendant Inglis.

Statement

, G. 11. Watson, K.C., and ('. 11. Porter, for the plaintiff:— 
Edgar A. Radenach was of unsound mind, to the knowledge of 
every one who knew him, at the time he made the wills in ques
tion, and the learned Chief Justice who tried the case erred in 
holding that the burden of proof was on the plaintiff. We 
prove the insanity of the deceased, and the procuring of the will 
by the widow ; and under these circumstances the onus is shifted 
to her to shew that the will was properly made. There was no 
evidence of any periods of remission in the disease from which 
the deceased suffered such as would establish his testamentary 
capacity at the time the will was made. They referred to 
Houghton v. Knight (1873), L.R. 3 P. & D. 64, per Sir J. 
Hannen, who says at p. 72 “that the highest degree of all, if

Argument
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degrees there be, is required in order to constitute eapaeity to 
make a testamentary disposition :M see also on the some page, 
a note of Burdctt v. Thompson, decided by the same Judge, who 
also refers, at pp. 73 ct srq., to Hanks v. flood fellow (1870), L.R. 
5 Q.B. 549. Reference was also made to Wilson v. Wilson 
(1875-6), 22 Gr. 39, 24 Gr. 377; He Fraser (1911), 24 O.L.R. 
222, per Muloek, C.J., at pp. 252-254, and Dew v. Clark (1826), 
3 Add. Reel. R. 79. 90, there referred t<>; Harwood ' Baker 
(1840), 3 Moo. P.C. 282. 290; Baker v. Balt (1838). 2 Moo. 
P.O. 317; Barry v. Butlin (1838), 2 Moo. P.C. 480; Fulton v. 
Andrew (1875), L.R. 7 ILL. 448, per Lord Hatherley, citation 
in head-note ; Tyrell v. Fainton, f 18941 P. 151 ; Low v. Guthrie, 
11909) A.C. 278; Wilson v. Wilson, supra, per Blake, V.-C., 22 
Gr. at pp. 81 </ scq.; Baptist v. Roplwt (1894), 23 8.C.R. 37; 
Collins v. Kilroy (1901), 1 O.L.R. 503; Malcolm v. Ferguson 
(1909), 1 O.W.N. 77.

„4. /-’. Lobb, K.C., for the defendant Inglis, the widow and 
executrix of the deceased:—The only question in this ease is as 
to the capacity of the deceased Kdgar A. Badenach to make his 
will. The evidence shews that he died from influenza, and but 
for that might have lived for years. The ease of Ingoldsby v. 
/ngoldsby (1873), 20 Gr. 131, in our own Courts, following the 
Knglish case of Banks v. Good fellow, supra, is strongly in favour 
of the respondent. There is no suggestion of fraud or undue 
influence. There is no presumption of incapacity on the part 
of the deceased, and no presumption against the occurrence of 
remissions in the disease from which he was suffering. There 
is nothing in the document itself to suggest incapacity, and no 
evidence has been given of any fact which calls for rebuttal on 
the part of the respondent, or which shifts the burden of proof 
clearly lying upon the appellant to make out his case.

Watson, in reply, argued that there was no evidence of remis
sions in the disease from which the deceased suffered. On the 
question of onus, he referred to White v. Driver (1809), 1 
Phillim. 84, 88; Waring v. Waring (1848), 6 Moo. P.C. 341, 342; 
Smith v. Tebbitt (1867), L.R. 1 P. & 1). 398.

At the close of the oral argument it was arranged that coun
sel should hand in a written argument on the questions of the 
jurisdiction of the High Court and the defence of res judicata 
which had been raised on behalf of the defendant. The follow
ing is a résumé of the arguments and authorities submitted :— 

Watson, K.C., for the plaintiff:—The jurisdiction of the 
High Court to try the validity of last wills and testaments is 
provided for by sec. 38 of the Judicature Act, and the jurisdic
tion of the Surrogate Court is now and always has l»een subject 
to the jurisdiction of the High Court. The Court of Chancery
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and tin* High Court have always had jurisdiction to try the 
validity of wills, and may make a finding or declaration there
upon which is binding upon the parties, and will govern and be 
acted upon by the Surrogate Court. Foxwcll v. Kennedy (1911), 
24 O.L.R. 189, is manifestly quite distinguishable, dealing with 
tin* aet of an executor in connection with the issue and renunci
ation of probate, and docs not in any way derogate from the jur
isdiction of the High Court to try the validity of wills. Refer
ence was made to the following cases: lie Keith v. Keith (1908), 
1G O.L.R. 1US; Mu trie v. Alexander (1911), 2d O.L.R. 396; 
Thomson v. Torrance. (1881), 28 (lr. 253; Stewart v. Walker 
(1903), 6 O.L.R. 495; Brown v. Bruce (1859), 19 U.C.R. 35; 
Martin v. Martin (1869), 15 Or. 586; Wilson v. Wilson, 22 (lr. 
39, 24 Or. 377; lie White. Kersten v. Tone (175), 22 (lr. 547; 
8prouh v. Wat ton Is'"' . 23 A.R 692; Connell \ Connell 
(1904), 4 O.W.R. 360; Cornwall v. Cornwall (1908), 12 O.W.R. 
552.

Lobb, K.C., for the defendant :—The whole matter involved 
in this appeal is testamentary, and the Surrogate Court of the 
County of York alone has jurisdiction. The defendant pleads 
by way of estoppel the former action in the Surrogate Court be
tween the defendant herein as plaintiff and Sarah II. Badenaeh, 
the mother of the testator, as defendant, in which action the 
issue of letters probate to the defendant herein was decreed. As 
to the jurisdiction of the Surrogate Court, reference was made 
to the Mutrie cast*, 23 O.L.R. 396; the Foxwcll east*, 24 O.L.R. 
at pp. 194, 204 ; Bélanger v. Bélanger, 24 O.L.R. 439; Taylor v. 
1 candle, 8 O.L.R. 733. 27 O.L.R. 531; lie Graham (1911), 25 O. 
L.R. 5; Barra* tough V. Brown, 118971 A.C. 615. Only a limited 
jurisdiction is conferred by see. 38 of the Judicature Aet. and it 
must be confined strictly to its express words. The Supreme 
Court of Ontario has jurisdiction under that section only to try 
the validity of last wills, ami cannot revoke the grant of letters 
probate granted by the proper Surrogate Court. For such relief 
the plaintiff must apply to that Court, and the Supreme Court 
can only set aside for “fraud and undue influence or otherwise.” 
The section does not state that a will may be set aside for want 
of testamentary capacity ; the words “or otherwise” are to be 
interpreted ns ejusdem generis with “fraud” and “undue influ
ence.” If the Court cannot revoke the prolwte, a declaration of 
the invalidity of the will cannot lie made.

June 23. Mrnocic, C.J. :—This is an appeal from the judg
ment of the Chief Justice of the King's Bench dismissing the 
plaintiff's action, in so far as it seeks to set aside two wills 
made by the testator, Edgar A. Badenaeh, deceased, one bearing 
date the 24th August, 1908, and the other the 10th June, 1909.
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The latter will purports to revoke all prior wills or testamentary 
dispositions of the testator. If, therefore, it is valid, it is un
necessary to inquire as to the validity of any earlier will.

The will of the 10th June, 1909, was signed by the testator 
on that day, and it is attacked on one ground only, namely, 
alleged testamentary incapacity, so that the only issue in respect 
of that will is, whether Edgar A. Badcnach was on the 10th 
June, 1909, competent to make a will. This is a question of 
filet.

In Wilson v. Wilson, 22 Gr. 39, are collected many of the 
leading eases which discuss what constitutes testamentary capa
city, and it is unnecessary here to quote judicial definitions, it 
being sufficient, for the purposes of this case, to adopt as the 
standard the test applied in Banks v. Good fellow, L.R. 5 Q.B. 
549, which has been generally acquiesced in, namely, “whether, 
at the time of making his will, the testator was capable of having 
such a knowledge and appreciation of facts, and was so far 
master of his intentions, free from delusions, as would enable 
him to have a will of his own in the disposition of his property, 
and act upon it. The mere fact of his being able to recollect 
things, or to converse rationally on some subjects, or to manage 
some business, is not sufficient to shew he was sane. On the 
other hand, slowness, feebleness, and eccentricities are not suffi
cient to shew he was insane. The whole burden of shewing that 
the testator was fit at the time is on the defendant in this case.” 
(The defendant in that case was the party propounding the 
will.)

One question raised before us was, where the burden of 
proof lay. The will was admitted to probate in the Surrogate 
Court, after contestation by the testator’s mother, who with
drew opposition to the will, in consideration of a conveyance to 
her by the executrix of certain lands formerly owned by the 
testator; but the present plaintiff, the testator's brother, was 
not a party to the Surrogate Court proceedings. Nevertheless, 
that Court granted probate of the will.

In Sutton v. Sadler (1857), 3 C.B.N.S. 87, at p. 98, the rule 
is stated thus: “The party propounding a will is hound to 
shew that it was executed by the testator and that he was of a 
sound and disposing mind. ... If, indeed, a will, not irra
tional on the face of it, is produced before a jury, and the execu
tion of it proved, and no other evidence is offered, the jury would 
be properly told that they ought to find for the will; and, if 
the party opposing the will gives some evidence of incompet
ency, the jury may, nevertheless, if it does not disturb their be
lief in the competency of the testator, find in favour of the will; 
and in each case the presumption in favour of competency 
would prevail. But that is not a mere presumption of law ; and,
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when the whole matter is before the jury on evidence given on 
both sides, they ought not to affirm that a document is the will 
of a competent tesUitor, unless they believe that it leally is so.”

See also Since v. Since (1879), 5 P.D. 84.
But in this case, the defendant having given such proof of 

the testator’s capacity as to satisfy the Surrogate Court, it is 
for the plaintiff now, who alleges incapacity, to prove it.

The plaintiff’s contention is, that as early as the month of 
February, 1907, the testator was suffering from general paresis, 
and that he continued a paretic, deteriorating mentally, until his 
death, and was in consequence incompetent to make either of 
the wills in question.

Different dusses of evidence were adduced at the trial, 
namely, evidence of experts as to the testamentary capacity of a 
paretic, and in regard to the testator’s probable capacity, evi
dence of his actual capacity as exhibited by him in his business 
affairs, and evidence as to his general conduct and demeanour.

It appears that the plaintiff, Clarence Badenach. and the 
testator, Edgar A. Badenach. were sons of the late William 
Badenach; that the father and his son, the testator, were part
ners in the Toronto agency business of the I'nion Insurance 
Society of London, England, until the father’s death in the 
year 1897. William Badenach left him surviving, his willow, 
and two children only, namely, the plaintiff’ and the testator, 
the latter being two years older than the plaintiff. The mother 
and the two sons continued to reside together at the family home, 
56 St. Mary street, Toronto; and in June, 1907, Edgar A. 
Badenach married the present defendant, bringing her to the 
common home, where they all resided until the month of April, 
1908, when the defendant and her husband withdrew and lived 
in St. George street until Edgar’s death on the 5th February, 
1910.

On the death of his father, Edgar A. Badenach continued to 
carry on the business of the I’nion Insurance Society until the 
1st October, 1908, when one Mr. Martin Merry, who had known 
the testator for years, purchased from him the goodwill of the 
insurance business, for valuable consideration. By this agree
ment the testator resigned his agency in favour of Mr. Merry, 
agreed to recommend him as his successor, and to give him such 
assistance as his health permitted in retaining the business.

Thereupon the testator, so far as appears, withdrew from 
business of all kinds.

The will of the 24th August, 1908, was drawn by Mr. Donald, 
a Toronto solicitor, whoso firm had been solicitors for the in
surance company and for the Badenach family, and Mr. Donald 
had personally known the testator for some twenty years. Ac
cording to Mr. Donald’s evidence, the testator personally came 
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to liis office and gave instructions for tlint will, and on a subse
quent day executed it. Mr. Donald at the time entertained no 
doubt as to the testator’s testamentary capacity: as he said, “I 
would not have had a man execute a will in whose capacity I 
hud not the utmost confidence ”

By this will the testator made certain provision for his 
mother, his wife, and children, if any. Until the sale of the 
business the testator continued to give more or less attention to 
it. Ilis health did not permit of strenuous exertion, and his 
attendance at his office was somewhat intermittent; and when 
there, according to the plaintiff, he attended to routine work 
only, such as signing cheques.

In March, 1908, the testator purchased a house in St. George 
street, moving into it in April, 1908. The plaintiff was in the 
habit of going there from time to time to see the testator on busi
ness matters, bringing with him for such purposes books and 
papers. On other occasions the plaintiff friendly calls
on the testator at his home.

Until September, 1908, the plaintiff had continuously desired 
to be admitted into partnership with the testator, and as late as 
the month of September, 1908, they discussed the subject. On 
that occasion the testator " plaintiff that he was then
worth about $40,000, and the plaintiff says, in his own ev * .*e,
that that was about the correct estimate.

In his evidence the plaintiff says that from time to time he 
had been urging the testator to take him into partnership, but 
that the latter, whilst not refusing, “kept shoving it off. lie 
wanted to let things stand off, and after a while there was not 
much chance, and I tried other means.”

According to the plaintiff, the testator in June, 1908, tele
phoned the plaintiff requesting him to discontinue his visits at 
the house, and on the following morning the testator, at his 
office, repeated that request. In consequence, the plaintiff’s sub
sequent interviews with the testator in regard to partnership 
matters took place elsewhere, probably at the office, where the 
testator was in the habit of attending until he sold out his busi
ness in September of that year.

On the 9th June, 1909, the testator made his wife the bene
ficiary of three policies on his life, for about $10,000, and on 
the 20th July, 1909. he conveyed to her a section of land in 
the Province of Alberta. On the 10th June, 1909, he executed 
his last will, being one of those in question, whereby he gave the 
whole of his estate to his wife, absolutely, and appointed her 
sole executrix.

This will was prepared by Mr. Ilassard, a reputable member 
of the legal profession in Toronto. It seems that, after the 
making of the will of the 24th August, 1908, the testator desired
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to make another will more favourable towards his wife, and 
for sueh purpose attended at Mr. Donald’s office and discussed 
the subject with that gentleman. Mr. Donald was a friend of 
the Badenach family, and seems not to have encouraged the tes
tator in his desire to make a new will which would be less favour
able to his mother than that of August, 11)08.

At this time Mr. Donald does not seem to have questioned the 
testator’s testamentary capacity; and at the trial he expressed 
the opinion that, in consequence of his attitude in regard to the 
testator’s wish to make a new will more favourable to his wife, 
the testator did not see Mr. Donald further professionally on 
the subject of the proposed new will.

Mr. llassard’s evidence in regard to the will of the 10th 
June, 1909, may be summarised as follows. At the request of 
the testator’s wife, Mr. Ilassard at the house and first
prepared certain documents on the wife’s behalf. He then re
ceived instructions to draw the will. Mr. Ilassard was slightly 
acquainted with the testator, and received instructions for the 
will in the testator’s bedroom, the testator being in bed. Mr. 
Ilassard says : “He appeared to be very bright and entered into 
conversation and he enumerated a number of circumstances 
that were discussed. It appears that the wife was present when 
Mr. Ilassard received instructions in respect of the will.

Mr. Ilassard’s evidence at this stage is ns follows:—
“Mr. Lobh: (J. You have said both were presentT A. Yes, 

they were both present, and I discussed the making of the will 
with them, because I went back to tin* office and drew the will 
there.

“Q. You said you discussed the will with them ; what was 
said by either or by both as to the will on the 9th JuneÎ A. 
I think it was Mrs. Badenach who introduced the subject and 
said she wanted his will drawn, and 1 was there in the room 
beside him and asked him if that were so; he said ‘yes;’ and I 
asked him how he wanted his property left, and he said, 4 Kvery- 
thing to his wife;’ I think those were almost his identical words 
—to leave everything to his wife* or leave everything to her.

“Q. Did you take down instructions at that time in writ
ing? A. I do not recall ; I think I must have taken them down.

“Q. Do you produce them? A. No.
“Q. At that time, on the 9th June, what was his state of 

mind? A. He was bright, lie ' everything that I said
to him. and he answered all my questions with intelligence.

“Q. As to his will, what did you conclude was the state of his 
mind ns to that ? A. That he was perfectly enpabb* of appreci
ating what was being said, and everything in connect ion with it.

“Q. <>n the second day you went again ; and had anything 
been said about coming the next day, on the 9th? A. Yes, I
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said I would go back to the office and draw the will and come 
the next day.

“Q. You said you would come the next day? A. Yes, and 
bring the will with me.

“Q. The next day you attended again? A. Yes, and I told his 
wife that I would like to have their family doctor as one of 
the witnesses.

“Q. Why did you suggest that, may I ask? A. As I told 
Judge Winchester previously, my reason was because I had 
been discussing the making of the will briefly with a fellow 
practitioner, and I mentioned it to him, and he said in a ease 
where a man was in bed it would be a good idea to have the 
doctor act as a witness. I saw no reason for it myself so far as 
his mental condition was concerned.”

Mr. Hassard stated that there was a delay in obtaining the 
attendance of the doctor, and in the meantime he carried on a 
conversation extending over half an hour with the testator, and 
says: “All of that time he was very bright and cheerful and 
carried on the conversation as before with intelligence, answer
ing most, if not all, of my questions, in an intelligent manner, 
thoroughly appreciating all I said.”

“Q. Any suggestions from himself or all answers to your 
questions only? A. Once, when I read the will over, I left a 
space for his second name, and I asked him his second name in 
full, and his wife got the pen and ink.

“Q. You asked his second name, and what reply was made 
to that? A. He told me his name; I think it was Alexander; 
and I inserted that with the ink.”

About five o’clock in the afternoon, Dr. Drown arrived; and 
Mr. Ilassard says that when, Dr. Drown being in the bedroom, 
Mr. Ilassard came to the beside, telling Dr. Drown that lie was 
desired to witness the will, Mr. Badenach “raised himself up 
in the bed, and I handed him the pen, having dipped it in the 
ink, and lie signed his name. I remember one thing very dis
tinctly about bis signing his name, and that is, he took the pen, 
my recollection is, dipped it again in the ink, but I know he took 
the pen a second time, and he made that stroke at the bottom of 
his name very definitely after he had signed, and with a dis
tinct stroke of the pen himself; my recollection is that he reached 
over and dipped the pen in the ink, I holding the ink bottle over 
to him, and lie made that stroke separately and by himself. . .

“Q. When do you say the will had been read over? A. I 
read the will over to him before Dr. Drown came in, shortly 
after I went into the room first, because it was long before Dr. 
Brown came in that I inserted the name Alexander.

“Q. After Dr. Drown came in, was it read again? A. That I 
do not recall : I just asked Mr. Badenach to sign, and then I 
handed Dr. Drown the pen and then he signed his name. . . .

_
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“Q. Any comment from him ? A. lie said that was right.
“Q. As to his ability to comprehend what he was doing; the 

capacity to make his will, on the second day, what do you say Î 
A. I say that he thoroughly appreciated what he was doing, and 
in my mind fully understood it.”

The plaintiff fixes the commencement of the testator’s alleged 
mental incapacity as early as February, 1907, when he was 
taken with a seizure in church, hut from that time until the 
10th June, 1909, the testator appears to have transacted import
ant business and other atl'airs in the usual way, without those 
who dealt with him suspecting him of being mentally defective.

In June, 1907, as already stated, he married, and, though in 
feeble health, continued to attend, though irregularly, at his 
place of business, until he sold his business in September, 1908.

For all that appears to the contrary, lie made a prudent 
purchase of property in St. George street in the year 1908; and. 
in view of his impaired health, appears to have acted with good 
judgment in retiring from and disposing of his insurance busi
ness. I'ntil then the plaintiff had treated him as in his right 
mind, for he was continually anxious to form a partnership 
with him.

Mr. Donald, when he prepared the will of 1908, was fully 
satisfied as to the testator’s testamentary capacity; and Mr. 
Merry, who had known him for years, entered into a serious busi
ness contract with him whereby Mr. Merry became liable to pay 
to the testator a considerable sum of money.

It appears to me that where many different persons have 
many business dealings with a man whom they well know', and 
whom they honestly believe to be fully qualified to transact such 
business, the inference is, that he is so qualified. That the testator 
as late as September, 1908, was regarded by the plaintiff as in 
the full enjoyment of his mental faculties, is shewn by the plain- 
tiffs admission that the testator resisted all the plaintiff’s 
appeals to be admitted into partnership. He says: “1 tried 
from that on at different intervals to try and get him to take me 
into partnership with him, but 1 could not. I had no control 
of him.”

It is not shewn that any of these various important business 
and other transactions were improvident, foolish, unwise, or 
characterised by bad judgment. Nor was any attempt made to 
shew that, throughout, the testator failed to exercise the judg
ment of a prudent man in the full enjoyment of his faculties. 
Still the plaintiff charges that the testator was of such unsound- 
uess of mind from the time he says he became a paretic until his 
death ils to have been incapable of making a valid will in Aug
ust, 1908, or subsequent thereto.
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ONT. For the plaintiff, Dr. Davidson, an eminent Toronto physi
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cian, gave evidence stating that he had attended the testator pro
fessionally from 1887 until June 1908, and that he died of gen
eral paresis; that it is a disease extending over a number of

Baden ACii years; that its presence was manifested in the case of the testa
tor as early as 1907 ; and that, when he ceased attending him in 
June, 1908, the testator was then incapable of making a will.

MulocÉ. O.J. He mentioned that the testator, in or about the autumn of 1907, 
had lost the use of the sphincter muscle of the bladder, and wet 
his trousers, but appeared to be unconscious of it; that at that 
time the testator, in Dr. Davidson’s opinion, was a hopeless 
paretic, and in consequence incapable of transacting business. 
Nevertheless, he did successfully transact business until a much 
later period; and, therefore, his actual conduct in affairs dis
proves the correctness of Dr. Davidson’s opinion.

Dr. Davidson further gave his opinion of a paretic as fol
lows: “Q. Is there such a thing as a lucid interval in dementia, 
or does it progress steadily? A. It is a steadily progressive dis
ease. I do not think there are lucid intervals. There are 
periods, but the progress of the disease is steadily downward. It 
is a disease in which they go steadily downward.”

Further on, Dr. Davidson, referring to such “periods,” says: 
“Q. What you mean is, the patient never conies back to his 
original soundness of mind? A. Never, Q. In that halting of 
the disease, has he lost all capacity to do business? A. Not all 
capacity, but not fit to do business or make a will. Q. Do you 
say that a paretic when one of these baitings comes in his disease, 
and for a month he appears not to be going down, do you say 
that in that interval a paretic cannot make a will? A. I should 
not think so.”

Dr. K. E. King, of Toronto, also gave evidence on the plain
tiff’s behalf. lie had also attended the testator professionally 
and had known him intimately since the year 1879. Dr. King 
says that prior to 1907 the testator had paresis; and he agrees 
with Dr. Davidson’s views in regard to that disease, and that 
the testator was incapable of making a will on the 24th August. 
1908, or later.

Dr. King attaches some importance to the fact that the testa
tor’s father had also died of paresis, suggesting that it was a 
transmissible disease. Dr. King stated that in the autumn of 
1906 the testator came into his office with his trousers wet from 
urine, but apparently unconscious of the fact; that on another 
occasion he was dishevelled in his clothing, whereas formerly he 
had been neat in his dress; and he gave it as his opinion that as 
early as the time when tin* testator appeared with his trousers 
wet, viz., 1907 or earlier, he was incapable of making a will. 
He further said: “Paresis being a progressive disease, I do not
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believe that a man has capacity after it is well developed, as it ont. 
was well developed in 1907. (j. In January, 1907! A. The early S (. 
part of 1907. Q. In this case, if any doctor called in January, jms
1907, would say there were periods of remission when the ----
patient’s mind was clear, when he was able to make a will, Oadenacii 
when he was able to do business, you would say that that could Ixuus. 
not be the testator’s ease ? A. Yes. that would be my opinion, Muj^~"c, 
that that could not be E. A. ’s case.”

Against the expert evidence of these two medical gentlemen,
Doctors Charles K. Clarke and Goldwin Howland were ex
amined. Dr. Clarke is an expert in mental diseases, having 
spent a great portion of his life in hospitals for the insane, and 
is a well-recognised authority in regard to mental diseases. He 
attached no importance to the circumstance that the testator's 
father had died of paresis.

It appears that the testator had been addicted to the exces
sive use of alcohol, and Dr. Clarke stated that alcoholic excess 
produced a t " ion called pseudo-paresis, and appreciates the 
doubt of Dr. Howland (who in consultation with other medical 
men examined the testator in September. 1908) as to whether 
the testator was suffering from paresis or pseudo-paresis.

The following are extracts from Dr. Clarke’s evidence :—
“Q. If the doubt lay on the side of pseudo-paresis from al

cohol, wlnit opinion do you express as to the likelihood of im
provement ? A. The likelihood would be very much greater in the 
alcoholic form than in the other, in fact you might have re
covery. . . .

“Q. As to the rapidity of the deterioration, what is the per
centage. if you can one, between the rapidity and the pro
gress of the disease? A. Alcoholic is a much more chronic thing 
than the ordinary case of general paresis.

“Q. But here again you have a wonderful difference. The 
ordinary case of paresis? A. Is a very short thing, but not al
ways.

“Q. What life would you give for a paretic course of dis
ease? A. An average life? Q. Yes? A. After the disease is 
recognised : of course, I might explain that my belief is from 
my experience that paresis is nearly always a slowly developing 
disease ; you can always look back to the development of that 
disease for some time before it is recognised

‘‘Q. IIow long do you put ? A. Five, ten, fifteen, twenty 
years. . . .

“Q. There is a mass of evidence in this case, and from it I 
take two or three circumstances that I want you to consider for 
me; it is shewn in evidence here by physicians who had some 
opportunity to examine Mr. Badenacii as his attending physi
cian, that there was difficulty in walking, that there was a
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slurring of words; it is put in this way, that there was loss of 
the power of control of the sphincter muscle of the bladder, ami 
consequently incontinence of the urine; that there was indiffer
ence to personal appearance, apparent carelessness about ap
pearance in a man who had formerly been natty and trim in 
regard to his dress; that these circumstances pointed, in the 

.minds of these physicians, to paresis; this is my question to 
you, that these symptoms having occurred and let me add by 
the way one other illusion, that of grandeur—there was no pos
sible capacity, or rather there was no possibility of capacity, 
after that, in that patient to transact business or make a will; 
what would you say? A. I would say that does not accord with 
my experience or with the experience of any author of repute 
who has written on that subject.

“Q. What is your quarrel with it? A. Assuming it were a 
ease of general paresis, for example, that you might have a 
very remarkable remission in which the mental symptoms might 
lie in abeyance altogether, or so nearly so you could not dis
tinguish.

“When you speak of mental symptoms you mean the mental 
irregularities? A. Yes. . . .

“Q. In your practice and your own experience in the asylum 
work and otherwise, have you had eases of remission? A. I 
think you might safely say that in eases of the grandiose type, 
we divide these eases into certain groups, where you have in 
possibly twenty-five per cent, of these eases, you have marked 
remissions of varying degrees. . . .

“Q. Do you say that Mr. Madeline!», from what you have 
heard, did not have general paresis? A. I have not said so, no.

“Q. You have not said one way or the other, and 1 suppose 
do not care to? A. I could not express an opinion, because, as 
far as we learn, some procedures were d which would
have made the diagnosis absolutely certain. . . .

“Q. If what Dr. King and Dr. ~ say about it, that
the disease developed in September, 1906, or the early part of 
1907, and he died on the 111 February, 1910, if as a matter of 
fact the malady was general paresis, what would you say about 
his condition at that time, would it be well developed or not? 
A. It might or it might not, because some cases I have known, 
one case has run over thirty years under my own observation.

“Q. If what Dr. Davidson and Dr. King say, that in the 
early part of 1908, it had been so well developed that he could 
not make a will, what would you say as to that? A. I would 
not express an opinion in regard to what they said; I might 
form my own opinion in my own way.”

Dr. Goldwin Howland, a specialist in nerve work, gave evi
dence. lie examined the testator in September, 1908. The 
following are extracts from his examination:—

35
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“I found the patient in bed when I arrived there, and 1 
examined him to find what signs of disease of the nervous system 
he had, and 1 found that they were mainly physical, that is to 
say, they had to do with his motor powers mainly ; he had diffi- 
culty in walking, he staggered walking; it is what we call an 
ataxic spastic gait; he had increased knee-jerks, one jerk being 
more increased than the other.” And he further described 
the testator's disabilities, and was of opinion that the testator, 
when examined by him, was competent to make a will.

••(j. Dr. Davidson and Dr. King yesterday stahsl that, once 
paresis was diagnosed, mentally the patient was unlit there
after to transact his business or make his will for want of capa
city; that is the proposition those two physicians gave us yester
day; what do you say as to that? A. I would certainly say they 
were absolutely incorrect.” And. in support of his opinion, 
Dr. Howland cites from the book of Dr. Mercier, whose views 
are referred to with approval in the judgment of the learned 
Chief Justice.

In view of the evidence of Dr. Clarke and Dr. Howland, it is 
not necessary to > further from other medical testimony. 
Those gentlemen are specialists and of recognised standing; 
and, therefore, their opinions are entitled to greater weight 
than of Dr. Davidson and Dr. King, who are general
practitioners, both gentlemen of excellent professional stand
ing. and unquestioned integrity, but nevertheless have not given 
such special study to brain diseases as have Doctors Clarke and 
Howland.

I am of opinion that, not only has the plaintiff failed to 
shew testamentary incapacity on the part of the testator, but the 
defendant has affirmatively established his capacity, at least as 
late as September. 1908; and there is no evidence shewing 
incapacity when the will of June. 1909, was executed.

If I entertained any doubt as to the weight to be attached 
to the medical testimony, that doubt would disappear in 
favour of testamentary capacity, when the evidence furnished 
by the business dealings of the testator, above referred to, were 
east into the scale. Opinion evidence as to the testator’s in
capacity is unconvincing in the face of his capacity ns proved 
bv his actual conduct.

For these various reasons, I think the judgment of the 
learned Chief Justice was right, and that this appeal should 
be dismissed with costs.

Clute, Sutherland, and Lbitcii, JJ., concurred.
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Riddell, J. :—Edgar A. Badenach was an insurance agent in 
Toronto; the plaintiff is his brother. He intermarried with the
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°NT. defendant on the 5th June, 1907, and thereafter continued (with 
s (. his wife) to live with his mother at 56 St. Mary street. He left 
i«ii:t i» March or April, 1908, and thereafter with his wife lived in
----- St. George street, in a house No. 297, bought by him early in

Badknach March of that year. On the 24th August, 1908, he executed a 
I nous. last will and testament whereby he directed all his estate to be 
RiddëïTj turned into money and invested, one-quarter of the income to 

be paid to his mother for her lifetime and the remainder to his 
wife for life for the support of herself and her children, if 
any; if the mother should predecease the wife, all the income 
was to go to the wife for life, and vice versa for the support of 
the survivor and the testator's children. Upon the death <f 
both, the children, if any, became entitled in equal shares—and, 
were there no children, “among my heirs in the way they would 
have taken in case 1 died intestate and unmarried.” It will lie 
seen that the plaintiff, a brother and next of kin, has an in
terest (if this will be sustained) in the event which has hap
pened, as the testator had no children.

On the 1st October, 1908, he transferred the insurance busi
ness to Martin II. Merry, resigned his agency in the Union 
Assurance Company (merged in the Commercial Union Assur
ance Company), agreed to assist Merry as the state of his health 
would permit, etc., etc., receiving in payment the value of his 
chattels and a payment of $50 per month to continue for four 
years.

On the 10th June, 1909, he made another will whereby he 
revoked all former testamentary documents and left everything 
to his wife, the defendant. lie had on the preceding day, the 
9th June, “transferred” three insurance policies to his wife— 
these were for about $1,000. On the 15th June, 1909, he ex
ecuted a general power of attorney in favour of his wife: on 
the 20th July, 1909, he transferred to his wife a section of 
land he owned in Alberta, worth, it is said, some thousands of 
dollars.

He died on tin 5th February, 1910; and the defendant, his 
widow, tendered the last will for probate. The mother filed a 
caveat, and an action fame down for trial in the Surrogate Court 
of the County of York, wherein the mother was defendant and 
the defendant herein plaintiff. After some evidence had been 
taken, an agreement was *ome to between the parties, whereby 
the will was admitted to probate—the defendant herein to 
transfer the Alberta lands to ‘he plaintiff in that action, and pay 
her $200. Probate accordingly was granted on the 28th Septem
ber. 1910.

The plaintiff, who was not a party to the action in the Surro
gate Court, brought this action in the High Court, on the 9th 
August, 1912, making both his mother and the widow of his 
deceased brother, now become Mrs. Inglis, defendants. (The
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mother takes no part in the proceedings, and it will be conven
ient to call the widow the defendant, as I have done). The 
statement of claim sets out the two wills, alleges that the de
ceased, at the time of their execution, was not of testamentary 
capacity—and claims “a declaration that the said alleged wills 

. are invalid and that the said Edgar A. Badenach died 
intestate or that the second of the said wills is invalid;” also 
“administration of the estate . . .or administration . .
of the estate . . . with the first of said wills annexed . .
the appointment of adminxtrators . . . and general relief.

There is added a claim based upon an alleged partnership 
between the plaintiff and the deceased ; but that is not now in 
question.

The defence sets up that the will of the 10th June. 11)00, is 
the valid last will and testament of the deceased ; that the will 
was attacked on the same grounds in the Surrogate Court ; that 
the plaintiff was well aware of the proceedings, and took an 
active part in assisting his mother therein ; that the will was 
in that action adjudged to lx? valid ; and the plaintiff is estopped 
by the judgment in the Surrogate Court.

The trial came on before the Chief Justice of the King’s 
Bench in November, 1912; that learned Judge, after reserving 
his decision, delivered judgment on the 80th January, 1013, 
dismissing that part of the action ; the plaintiff now appeals.

In addition to the grounds urged before the Chief Justice 
at the trial, it was suggested before us for the defendant that 
the High Court has no jurisdiction in the premises, and written 
arguments have been put in on that point.

I think that the express words of see. 38 of the Judicature 
Act* cannot be got over by any implication arising from the 
omission upon the last revision in 11)10—10 Edw. VII. eh. 31, 
sec. 19—of the final clause in R.S.O. 1897, eh. 59, sec. 17.f The
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*ll.S.O. 1897. ch. 51, sec. 38: ‘•The High Court shall have jurisdiction 
to try the validity of hist wills and testaments, whether the same respect 
re:» 1 or personal estate, and whether prohate of the will has been granted 
or not. and to pronounce sued: wills and testaments to be void for fraud and 
undue influence or otherwise, in the same manner and to the same extent 
as the Court has jurisdiction to try the validity of deeds and other 
instruments."

tSec!ion 17 of the Surrogate Courts Act, R.S.O. 1897, ch. 59, is as fol
lows : “All jurisdiction and authority, voluntary and contentions, in rela
tion to matters and causes testamentary, ami in relation to the granting 
or revoking probate of wills and letters of administration of the effects of 
deceased persons having estate or effects in Ontario, and all matters arising 
out of or connected with the grant or revocation of prohate or administra
tion. shall continue to lie exercised in the name of Her Majesty in the several 
Surrogate Courts: hut this provision shall not lie construed as depriving 
the High Court of jurisdiction in such matters.” In the revised Surrogate 
Courts Ad. |0 Edw. VII. ch. 31, sec. 17 of the former Act appears as sec. 
19. with the last clause omitted, and the words “Subject to the provisions of 
the Judicature Act,” inserted before the o|iening words, "All jurisdiction 
and authority,” etc. There are also some other changes in the wording, not 
material here.
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ONT. saine section also •' s of the plea of res ad judicata, under
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the circumstances of this case.
A decree of n Court of Probate establishing a will is said to

Radrnacii
be a judgment in mu. binding all the world : Halsbury’s Laws 
of England, vol. Ill, p. 1128, eve. 460; Nocll v. Wells (1668), 1 Lev. 
235 ; Douglas V. Coopt r (1834), 3 My. & K. 378 ; H< artistry v.

Rlddrll. J. lleardsh y, [1899] 1 Q.I1. 746; Kmberlcy v. Trcvanion
4 Sw. & Tr. 197 : Coneha v. Concha f 188G), 11 App. Cas. 541. 
The statute, however, gives jurisdiction to the High Court to 
try the validity of wills even after probate has been granted— 
the result, therefore, is, that the grant of probate is removed 
from the category of judgments ad rent. The plaintiff in this 
action was not a party to the proceedings in the Surrogate 
Court, and cannot be bound by the result. “The defendant was 
not a party in the sense that he was entitled to be heard, or to 
take an appeal, and unless he had that right, he was not con
cluded by the adjudication of facts;” llriyham v. Fayerweather 
( 188G), 140 Mass. 411, at p. 41G, and cases cited. And he is not 
shewn to have taken any part in the proceedings in the Surro
gate Court so as to raise any equity against him, even if any 
participation could have such effect.

The plain issue in this case is, whether the deceased had, at 
the time of making the two wills or either of them, testamentary 
capacity—there is no charge on the pleadings of undue influence, 
and there is no evidence of anything of the kind.

In the recent case of Low v. Guthrie, [1909] A.C. 278, Lord 
James of Hereford says (pp. 282, 283) : The “principle . . . 
laid down . . .in Harry v. liutlin, 2 Moo. P.C. 480, . . . 
only requires that, where a person is interested, vigilance shall 
be exercised in seeing that the ease, if he has to meet one, of 
undue influence, is fully met.” And the Lord Chancellor (Lord 
Loreburn), at pp. 281, 282: “1 should be very sorry if the rule 
adopted by Lord Cairns in Fulton v. Andrew (1875), L.U. 7 
ILL. 448, 461, were used as a screen behind which one man was 
to be at liberty to charge another with fraud or dishonesty with
out assuming the responsibility of making that charge in plain 
terms”—and he wholly disapproves of “veiled charges of dis
honesty.”

In the matter of capacity, the relies before us, as he
did at the trial, upon u large amount of evidence, both lay and 
medical—the respondent also produced much evidence of both 
kinds.

It is clear that the deceased, about February, 1907, was taken 
with a fainting spell, which was diagnosed as epilepsy ; that 
he had thereafter attacks of an epileptic character, and finally 
he lapsed into general paresis—by June, 1908, lie had arrived 
at the paretic stage. There is no doubt that a paretic detcrior-
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ales mentally, Ins capacity for doing business is impaired, ami 
that some amount of what fairly may he called unsound ness of 
mind is present. Some of the medical men called say that gen
eral paresis is a gradual malady, progressing downward from the 
beginning from the first symptoms till the death; that there are 
no “lucid intervals,” although sometimes the disease may stand 
still or appear to stand still for a time ; that, once a man has had 
general paresis, he never has the mind which would enable him 
to recognise the proper objects of his bounty and to know what 
his property is. no matter how simple may he the proposed dis
position of it by will. Others say that, while there is never a 
recovery from true paresis, there arc remarkable remissions in 
which tin- patient is apparently normal so far as mental con
ditions are concerned—that there are instances (one was named 
in answer to an inquiry hv counsel) in which tin- paretic have 
had remissions and transacted business successfully afterward 
for a time..

The evidence of a medical character called for the defence 
has been preferred by the learned Chief Justice, ami I wholly 
agree with him.

1 pass over a great deal of evidence giving the opinion of 
medical men as to the capacity of one suffering from this disease 
to make a will this is not a medical but a legal question. What 
the medical witness should give the Court is not so much his 
opinion of the capacity to make a will as the capacity to under
stand the nature of the act and its effects, tin* extent of the 
property he is disposing of. to appreciate the claims to which he 
should give effect, etc. (paraphrasing /tanks v. (londfcllow, L.lt. 
3 Q.B. 540, at p. 565).

Before examining into the particular as opposed to general 
evidence, it may be well to consider the condition of mind recog
nised by our law as enabling its possessor to make a valid will.

We were much pressed on the argument by a dictum of Sir 
James Hannen (afterwards Lord Hannon) in Bough ton v. 
Knight, L.lt. 3 l*. & 1). 64, at p. 72: “Whatever degree of mental 
soundness is required for any of these things—responsibility 
for crime, capacity to marry, capacity to contract, capacity to 
give evidence as a witness.—I must tell you . . . that the 
highest degree of all, if degrees there be, is required in order 
to constitute capacity to make a testamentary disposition.” This 
has often been misunderstood—it has been supposed or at least 
argued that the learned Judge me that it required a higher 
degree of soundness of mind to mak a will than to do anything 
else, sir James Ilannen himself repudiates this interpretation 
in llnnhtt v. Thompson, cited in the note to Boughlon v. 
Knight, at pp. 72, 72; “1 never said, and I never meant to say 
so.” He concludes by saying: “Whatever degrees there may
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ONT be of soundness of mind, the highest degree must he required
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for making a will.”
Tliis very general statement seems to he more a matter of 

terminology or definition than a proposition of law. It certainly
Radknach does not mean that an insane person cannot make a will: hun

dreds of persons who were insane—some within an asylum—
Riddell. J.

have made perfectly valid wills, c.g., Cartwright v. Cartwright 
(17011), 1 Phillim. 00. It as certainly does not mean that when 
a person's faculties are dimmed by the advance of old age or 
of disease he is incapacitated from making a will—if that were 
so, ns has been said by more than one eminent Judge, the lot 
of those whose faculties are failing would he i y unfor
tunate. Becoming a burden to those about them, they would be 
unable to reward kindness and attention—the next of kin, re
lieved of the fear of an adverse will, have no pecuniary
inducement to treat the aged feeble and infirm with becoming 
kindness and attention.

The law has been authoritatively laid down more than once 
that, if the testator is able to understand the nature of the act 
and its effects, the extent of the property he is disposing of, 
to comprehend and appreciate the claims to which he should 
give effect—and if no insane delusion influences his will or brings 
about a disposition of it which if the mind were sound would 
not have been made, then lie is competent: Hanks v. (loadf(llow, 
L.R. fi Q.B. at p. 5(10; Harwood v. Hak< r, 3 Moo. P.(\ at p. 290; 
Wilson v. Wilson, 22 (Ir. at p. 83.

In Sproulc v. •Watson, 23 A.It. 692, it was held that letters 
probate issued by the proper Surrogate Court are prima facir. 
evidence of testamentary capacity of the testator—and that 
must be so on principle here; for, if the plaintiff at the trial of 
this action omitted to give evidence, judgment must have been 
entered for the defendant. 1 do not think that the case turns 
on the onus probandi, but that, if the onus did change at any 
time, and so was cast upon the defendant, she has abundantly 
met it. For that reason I do not discuss the rules as to “lucid 
intervals:" Hannatgnc v. Hannatgnc (1852), 16 Jur. 864; Cart
wright v. Cartwright, 1 Phillim. 90; Hanks v. Good ft llow, L.R. 
5 Q.B. at p. 558.

The evidence seems to my mind to prove that in January, 
1908. the testator's solicitor, Mr. Donald, drew a will for him 
which provided for the conversion of all his property into 
money, its investment, and the payment to his mother of one- 
half of the income for life and the other half to the wife for 
life, with remainders over as in the tirst will attacked; after
wards Mr. Donald was sent for, and the testator gave instruc
tions for the change; this change was accordingly. From
the evidence of Mr. Donald, 1 can see room for no kind of doubt 
of the testator's capacity at this time.

2
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Afterwards Mrs. Badennch telephoned for Mr. Donald to 0NT 
come up again—it seems worth while to note the fuel that it was s (.
Mrs. Badenach, the defendant, who did the telephoning for Mr. 1913
Donald, as it was strongly pressed as a suspicious circumstance ----
that she sent for Mr. Ilassard on the subsequent occasion and 1$adkn \< u 

that that indicated that Mr. Ilassard was in reality her solicitor Tn<;i,is.
and not the testator’s. Donald says, “Of course I was not Mrs. R|^-J
Badenach’s solicitor.” Badenach told Mr. Donald that the 
disease was going to finish him (apparently this was the occa
sion); and Mr. says: “The impression I have in my
memory is that lie wished to make a will more favourable to
his wife.” “I did not speak to Mrs. Badenach.” And he adds:
“I think, at the time I got instructions to draw this August 
will, that the intent and desire on his part was to make a more 
drastic will in favour of his wife at that time; and I had been 
a friend of the family, and I rather discouraged that, and this 
will was the outcome of it.”

If seems not at all unlikely that Mr. Donald's theory or con
jecture is right, and that it was his resistance to the desire of 
his client that led to another solicitor being employed to draw 
up the last will. He says, however, that he did not refuse to 
draw another will.

The evidence of the defendant agrees with Mr. Donald's 
recollection. The testator did not think that he was going to 
get better, and told his wife that he had better look after her.
Mr. Donald was sent for to change the will, and he and the 
testator discussed the matter, but nothing was done. Later on. 
the attending physician thought it better for her to have a power 
of attorney, and a telephone message was sent (probably by 
her) to Mr. Ilassard. whom she had known in a friendly way, 
but who had not been her solicitor in any sense. A power of 
attorney was drawn bv bim at the testator’s house, and then he 
received instructions for a will, both husband and wife being 
present. lie had a conversation with the testator, who was 
lying in bed, the items of which, with a trifling exception, he 
cannot recall, but “he appeared very bright “It impressed 
me just as being a man who was lying in bed there and wanted 
to make his will leaving everything to his wife.” They s 
about past political relationships—a friend, one Johnston. This 
is the account given of the instructions; “I think it was Mrs.
Badenach who introduced the subject and said he wanted his 
will drawn, and I was there in the room beside him and asked 
him if that were so; he said, ‘yes;’ and I asked him how he 
wanted his property left ; and he said, everything to his wife; I 
think those were almost his identical words, to leave everything 
to his wife or leave everything to her.” “He was bright, he ap
preciated everything that I said to him, and he answered all my 
questions with intelligence.”

3
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ONT. The following day Mr. 11 assart! again went to the testator’s
s r house, this time with the will drawn, asked for the family
1013 physician to be sent for to act as a witness, though this he did
----  not see any reason for, so far as the mental condition was con

i’.akknach cerned. “Then Mrs. Badenaeh went and some person telephoned, 
I nous. mid I had a long wait there ; it was around 5 o’clock, and 1 had
—* to wait a good half hour, during which time I sat in the room

beside him, carrying on a general conversation. All of that 
time he was very bright and cheerful and carried on the con
versation as before with intelligence, answering most, if not all, 
of my questions, in an intelligent manner, thoroughly appreci
ating all I said.

“Q. Any suggestions from himself or all answers to your 
questions only ! A. Once, when I read the will over. I left a 
space for his second name, and I asked him his second name in 
full, and his wife got the pen and ink.

“Q. You asked bis second name, and wlmt reply was made 
to that ? A. He told me his name ; 1 think it was Alexander; 
and 1 inserted that with the ink. using the pen that his wife had 
brought.” “I read the will over to him before Dr. Brown came 
in : shortly after I went into the room first, because it was long 
before Dr. Brown came in that I inserted the name Alexander 
. . . Dr. Brown came in, and I came around to the side of 
the bed and shook hands with him and spoke to him, but the 
nature of the conversation I do not recall ; it did not impress 
itself upon my mind at all, because it was so general and simple ; 
and then I told Dr. Brown that I wanted him to witness the 
will. Then Mr. Badenaeh raised himself up in the bed, and I 
handed him the pen, having dipped it in the ink, and he signed 
his name. I remember one thing very distinctly about his 
signing his name, and that is, he took the pen, my recollection is, 
dipped it again in the ink but I know he took the pen a second 
time, and he made that stroke at the bottom of his name very 
definitely after he had signed, and with a distinct stroke of the 
pen himself ; my recollection is that he reached over ami dipped 
the pen in the ink, I holding the ink bottle over tc aim, and 
he made the stroke separately and by himself. I say that he 
thoroughly comprehended what he was doing, was perfectly 
intelligent, thoroughly appreciated what he was doing, and in 
my mind fully understood it.”

The evidence of the defendant is very strong as to the capa
city of the deceased; and, bearing in mind the simplicity of the 
will, and that it was along the lines he had some time before 
discussed with his solicitor Mr. Donald, I see no ground for 
doubting bis testamentary capacity.

Much was said before us as to the suspicion to be attached 
to the whole transaction. The plaint iff does not venture in
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his pleadings to charge undue influence, nor did he do so expli
citly in argument, but rather by hint and innuendo. There is, 
as I have said, no shadow of evidence of misconduct on the part 
of the wife—nor can it he said that she procured the will to be 
drawn. It is true that Mr. Hansard says that he was acting for 
both husband and wife—that, I think, refers to the former 
day’s proceedings; but, in any case, Mr. Hansard can, by no 
stretch of language, be fairly said to have been acting for the 
wife in drawing the will so as to make her the drawer. But, 
even if that were so, I think she has met any onus cast upon her 
by such cases as Mitchell v. Thomas (1847), 6 Moo. P.C. 137: 
Du far v. Croft (1839), 3 Moo. P.C. 136.

The fact that the last will leaves everything to the wife is of 
trifling if any importance—I have drawn a scon- of wills of like 
import, even in cases where there were children and (or) other 
reasonable objects of bounty.

I refer to Boyse v. liosshorough (1857), 6 ILL. C. 2; Sefton 
v. Ilnpwood (1855), 1 P. & P. 578; Lovett v. Lovett (1857), 1 
F. & F. 581 ; W'ingrove v. Wingrove (1885), 11 P.D. 81; Brown
ing v. Budd (1848), 6 Moo. P.C. 430.

Appeal dismissed with costs.

VIPOND v. SISCO.

On In i in Supreme Court (Appellate Dieiniun ). {’lute, ItiiUlill. Sutherlnml, 
ami l.eiteh. .1.1. June 23, 101.1.

1. (ohtr (II—2)—Liability fob—Defendant—On inn mimai»
A defendant cannot lie required to pay the general coat* of an ac

tion for damage* which wholly fail*.
2. Salk (I IB—7)—Wiiat coxstitvtks—Parsing of title—Shipment

F.o.n.—Hill of lading attached to draft.
The title to good* delivered to u carrier under an order for ship

ment f.o.b. and shipped in the name of the seller, with a draft for 
the purchase price attached to the hill of lading, which wa* cut a 
bank with instruction* to deliver the hill of lnding to the purchaser 
only on payment, due* not pa** to the latter until the condition is 
fulfilled or the purchaser oiler* to fulfil it, ami ilemand* the hill of

(Krofl v. Melody, 27 A.R. 193; and tlraham v. I.ainl Co., 20 O.L.R. 
11, followed.!

3. saij: < ff I It—7)—Sale fab.—Delivery to carrier—Hill of lading
I" -I I I I It'- HUM It.

If the hill of lading for good* to lie -hipped f.o.b. i* taken in the 
Dime of the seller, prhnâ faeie he retain* the di*po*ing power over 
and the property in the good*.

4. Sxle <11 It—7)—Panning of title—Biyer’h refusal to consent m
delivery of bill to plaintiff out of court. OX DINMIHHXI. OF 
-unh'- v no*.

The refusal of the defendant, after judgment in his favour in an 
action on a draft for the value of good* shipped to him, which he had 
9—14 D.L.R.
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Statement

refused to accept bemuse of a shortage, to consent to the delivery to 
the plaintilf of the hill of lading out of court, doea not amount to n 
claim hv the defendant to the hill, or to the goods represented by it. 

5. Sale (6 111 A—34)—Kigiit to reject—Incomplete shipment—F.O.B.
HALES BY WHOLESALER.

A buyer of good* to lie shipped f.o.b. at the dispatching |mint, with 
settlement by sight draft, with bill of lading attached, is justified in 
rejecting the goods if. on inspection of same with the carrier on 
their arrival, it is found that a part of the goods contracted for have 
not been included; the buyer in such case is justilled in declining to 
accept the goods or pay the draft until the shipment is complete.

0. Salk (#111 A—51)—Riuiitn and remedies of parties—Rioiit of ac
tion—< loons SHIPPED WITH DRAFT ATTACHED—ReFVSAL TO AC
CEPT FOR SHORTAGE.

Where goods arc purchased for shipment f.o.b., and are billed in 
the seller's name, and the bill of lading, with a draft for the pur 
chase money attached, sent a bank for delivery to the purchaser only 
on payment of the draft, the seller's right of action on the buyer 
wrongfully declining to accept the draft and take delivery, would 
not be an action for the price, but for damages for refusal to ac
cept. ( Dictum per Riddell, J.)

7. Costs (SI—2)—Liability for—On dismissal—Amendment of plead
ings X I I ICI A !..

While the court may, on allowing the defendant to amend his 
pleading at the trial, by setting up the Statute of Frauds, impose 
terms for the payment of the costs so far incurred, and may relieve 
against such costs if it turns out that there was a good defence dehorn 
the added plea, the court cannot impose costs on the defendant where 
such leave was granted unconditionally and the action was dis 
missed, particularly where there was a good defence apart from the 
Statute of Frauds.*

Appeal l>y the defendant from the judgment of the Judge of 
the County Court of the United Counties of Stormont, Dundas, 
and Glengarry.

The following statement of the facts is taken from the judg
ment of Riddell, J. :—

The plaintiff, a wholesale merchant in Montreal, received 
through his traveller, from the defendant, a merchant in Port 
Arthur, an order for certain goods f.o.b. at Montreal, against a 
sight draft. The goods were selected from stock and loaded on a 
steamship at Montreal ; the hill of lading, being taken in the name 
of the seller, was by him endorsed in blank and sent to a bank at 
Port Arthur with draft attached and with instructions to de
liver the bill of lading to the defendant upon payment of the 
draft. When the shipment arrived at Port Arthur, the defen
dant found by examination that part of the goods, a case of 
cheese, was missing. He for that reason refused to pay the draft, 
and accordingly was not given the bill of lading. Some corre
spondence took place between the parties, the plaintiff urging 
the defendant to pay the draft and make his claim for the miss
ing goods, the defendant declining to pay until the cheese was 
forthcoming, although he expressed his willingness to pay as 
soon as the shipment was complete. The bill of lading was re-
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turned with the unaccepted draft to the plaintiff, who brought 
his action in the County Court of the United Counties of 
Stormont, Dundas, and Glengarry.

At the trial, the County Court Judge held that but for the 
Statute of Frauds the plaintiff had made out a case for judgment 
for $154.17 “for damages for non-acceptance of the goods”—but 
thought that the statute was an absolute bar. lie dismissed the 
action, but directed that the plaintiff should have all his costs.

The learned County Court Judge gave leave to appeal from 
this disposition of the casts ; and the defendant now appeals.

The appeal was allowed.
C. A. Moss, for the defendant, contended that the Judge had 

no power to order the casts to be paid by the successful party.
C. II. Cline, for the plaintiff, argued that the judgment as to 

costs was supportable on the ground that the plaintiff was en
titled to succeed in the action

The Court called upon counsel for the defendant to support 
the judgment dismissing the action, on the merits.

Moss, for the defendant :—The bill of lading was to Vipond’s 
order, and instructions were given to the bank not to give it up 
till the draft was accepted. Thus the property in the goods re
mained in the vendor : Graham v. Laird Co. (1909), 20 O.L.R. 
11 ; Scott v. Melody (1900), 27 A.R. 193. There was no real offer 
of all the goods; and it is not necessary to rely on the Statute 
of Frauds. [Riddell, J., referred to Atkinson v. Plimpton 
(1903), 6 O.L.R. 566; Browne v. Hare (1858-9), 3 H. & N. 484, 
4 II. & N. 822; Blackburn on Sale, 3rd ed. (1910), pp. 48 ct scq.]

Cline, for the plaintiff:—The question of price was never in 
dispute. The trial Judge did not find that Sisco had paid the 
freight on the goods in dispute. The defendant’s letter and the 
draft constitute a complete memorandum under the Statute of 
Frauds. The contract called for a sight draft with bill of 
lading attached. Although the defendant did not accept the 
goods, the property in them passed by the shipment. Graham 
v. Laird Co., 20 O.L.R. 11, must tie distinguished, because there 
the vendor did not assign to the purchaser but to the bank. 
[Riddell, J. :—This is but delivery to your agent, enabling him to 
assign : Itoyal Canadian Bank v. Carruthers (1870), 29 U.C.R. 
283.] It was a sight draft with a bill of lading attached, and the 
contract specified that it must be sent through a bank. [Riddell, 
J.:—The goods were not to be handed over until paid for: 
Dupont v. British South Africa Co. (1901), 18 Times L.R. 24; 
Jcnkyns v. Brown (1849), 14 Q.B. 496.] Counsel referred to 
GUmour v. Supple (1858), 11 Moo. P.C. 551; Cowas-jce v. 
Thompson (1845), 5 Moo. P.C. 165; Craig v. Bcardmore (1904), 
7 O.L.R. 674; Stock v. Inglis (1884), 12 Q.B.I). 564. and in 
appeal Inglis v. Stock (1885), 10 App. Cas. 263 ; Ex p. Rosevcar
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China Clay Co., In re Cock (1879), 11 Ch. 1). 560; TregeUes v. 
Sewell (1862), 7 II. & N. 574. The shipping bill was tendered 
to the defendant, and he refused to accept it. B* declining to 
consent to the delivery out of Court of the bill »f lading to the 
plaintiff, the defendant laid claim to the bill and the goods. 
On the question of breach of contract, see Falconbridge on Bank
ing, p. 548. On the Statute of Frauds, see Richards v. Porter 
(1827), 6 B. & C. 437, 30 R.R. 392; Cooper v. Smith (1812), 15 
East 103; Bailey v. Sweeting (1861), 9 C.B.N.S. 843; Wilkinson 
v. Evans (1866), L.R. 1 C.P. 407; Gibson v. Holland (1865), L.R. 
1 C.P. 1.

June 25. Riddell, J. (after stating the facts as above) :—It 
has been recently held by this Division that there is no power 
to direct the defendant to pay the general costs of an action 
which wholly fails. We are bound by that decision. But the 
plaintiff endeavoured to support his judgment for costs on the 
ground that the Judge might and should have given him judg
ment for his claim.

We recently in this Division decided that, the appeal being 
against a judgment and not against the reasons therefor, an order 
against a successful defendant for costs may, without a cross
appeal, be supported, if, on the evidence, he should not have 
succeeded. It was accordingly open to the plaintiff to contend 
that the judgment for costs was right, though the discretion of 
the Judge was exercised under the belief that he had a discre
tion when dismissing the action to direct the defendant to pay 
the costs. The plaintiff contended that he was entitled to judg
ment for the value of the goods sold, on the ground that, al
though the defendant had not accepted the goods, the property 
in them had passed by the shipment. This, however, is not the 
law.

The law as to shipment f.o.h. is thoroughly settled, and may 
be stated in a few propositions.

If, upon an order for undetermined goods to be shipped f.o.b., 
the seller delivers to the designated common carrier, goods which 
answer the order, without more, the property passes forthwith 
to the purchaser—and this is the case also if a bill of lading is 
taken, and taken in the name of the purchaser. If, however, the 
bill of lading is taken in the name of the seller, prima facie he 
retains the disposing power over and property in the goods. He 
may, indeed, endorse it over to the purchaser forthwith, and send 
it forward for delivery to the purchaser ; in that case the taking 
of the bill of lading to his own order is a mere form, and the trans
action is equivalent to taking the bill of lading in the name of the 
purchaser. The seller may endorse in blank and send forward to 
his agent, bank, etc., for delivery to the purchaser upon payment 
for the goods, acceptance of a draft, or performance of some

_
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other condition—in that case, the goods remain in the control 
and are the property of the seller, at least until the condition is 
fulfilled or the purchaser offers to fulfil it and demands the bill 
of lading: Benjamin on Sale, 5th ed., pp. 398, 388; Wait v. 
Baker (1848), 2 Ex. 1; Van Casteel v. Booker (1848), 2 Ex. 
691; Turner v. Liverpool Docks Trustees (1851), 6 Ex. 543; 
Browne v. Hare, 3 II. & N. 484, 4 II. & N. 822; Stock v. Inglis, 
18 Q.B.D. 664* 578; Gowat-jêi v. Thompson, 5 Moo. P.C. 165; 
Ogg v. Shuter (1875), L.R. 10 C.P. 159, 1 C.P.D. 47; Mirabita v. 
Imperial Ottoman Bank (1878), 3 Ex. I). 164 (C.A.) ; Scott v. 
Melody, 27 A.R. 193; Graham v. Laird Co., 20 O.L.R. 11. 
In the case last-named the authorities are carefully and ac
curately discussed by the Chancellor.

Under the facts of this ease, I think there can be no question 
that the property did not pass to the defendant at any time. 
The action of the plaintiff, if any, must be for refusal to accept 
goods—and here his difficulty is twofold. He did not and could 
not tender the whole of the goods ordered, and the defendant 
was perfectly justified in declining to accept a draft for the whole 
order, when part of it was not forthcoming. The other diffi
culty is, that there is no evidence of damage.

The result, in my opinion, is, that the learned County 
Court Judge was in error in holding that but for the Statute 
of Frauds the case was made out. If the plea of the statute 
had not l>een raised at all, the defendant would have been en
titled to a dismissal of the action.

As a rule, costs should follow the result. It is not uncommon 
to treat the question of costs as unimportant—in my view, this is 
not proper. The refusal to award costs is, in no small number of 
cases, a refusal of justice—a defendant wrongfully brought into 
Court on a wholly baseless charge has double wrong done him 
when he is forced to pay for the luxury of being sued, if he has 
done nothing to invite the litigation and has not acted impro
perly in it.

I can find nothing in this defendant but courtesy and an 
honest desire to carry out his contract ; and he should have his 
costs unless the raising of the Statute of Frauds makes a 
difference.

When, at the trial, an application is made to amend by plead
ing the Statute of Frauds, a not unusual course is to allow the 
amendment only on an undertaking to pay the costs so far in
curred. If this plea puts an end to this action, as was the case in 
U’fl/1 v. McSab, referred to in 9 O.W.R. at p. 362 (cf. Kendrick 
v. Barkey (1907), 9 O.W.R. 356), the undertaking may well be 
enforced; but, if the action proceeds, it may be relieved against 
if it turns out that there is a perfect defence dehors the statute.

In the present case, the plea was allowed to be added with-
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fendant should he punished for raising the defence.
If the conclusion of the learned Judge was correct, and the

VlPOND
only defence the statute, 1 should not have been disposed to allow 
an appeal had the judgment gone without costs. Here, however, 
the disposition of costs is wholly wrong ; the defendant has a

Riddell. J. perfect defence on the merits ; and I can find no reason why he 
should not have his costs. In my opinion, the judgment dis
missing the action should stand, but the plaintiff should pay the 
costs of the County Court and in this Court.

There was one contention raised by the plaintiff which I 
should not have considered worthy of notice, but that it was 
vigorously and with apparent earnestness pressed upon us.

It seems that the defendant, upon being asked after judgment 
for a consent to the delivery out of Court of the bill of lading, 
declined to give such consent. This, it was argued, was a claim 
to the bill of lading and the goods represented by it. It must 
be obvious that it is nothing of that nature—but merely a de
clining to assist the opposite party in a proceeding wholly 
for his own advantage. There was no claim by the defendant 
to the bill of lading or to any interest under it; he did not 
claim to have it delivered out to him. Of course, if the plain
tiff wished to have the document out of Court, he could have 
applied to the Court for an order ; he did not do so, his counsel 
informs us, because he thought that he was in better position 
without such an order.

Sutherland. J. Sutherland and Leitcii, JJ., concurred.

Clute, J., agreed in the result.

Appeal allowed.

ONT. JOHNSON v. FARNEY.

sTc.
ISIS

Ontario Huprrme Court (Appellate Dirision), Meredith, C.J.O.. Maelaren, 
Magee, and II ml g ins. JJ.A. June 20, 1013.

1. Wiixh ( 1 III(1 2—126)—Xatvre ok estate or interest created — 
Lin or rai Reducing irroluti out to ure ertati Exprès 
SION OK testator's wish.

An absolute gift under n will is not to lie cut down to « life in
terest merely by mi expression of the testator's wish that the donee 
shall, by will or otherwise, dis|>nsc of all the property possessed by her 
in favour of individuals or families indicated by the testator ; since 
a wish or desire so expressed is mi more than a suggestion to lie ae- 
cepted or not by the donee, and does not amount to a mandate or 
obligatory trust.

1 Johnson v. Furneg, 0 D.L.R. 782, affirmed ; lie Atkinson, 80 L.J. Ch. 
370. 373; and He Adams and Kensington Vestry ( 1884). 27 Ch.D. 
304. 410. referred to.]
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2. Thvhtr (11 It—Hi—Will—Precatory WORDS—INTERCRKTATION.
The leaning of the court# i* againtt count ruing preen tory word*

lined in a will, not being word* of a strict definite legal character or
word* that are lieyond doubt, an creating a trust.
|Ifr .1 IkiiiHOti (1011), HO LI, Vh. .170, followed.)

Appeal by the plaintiff from the judgment of Boyd, (\, 
Johnson v. Fanny, 9 D.L.R. 782, upon the question of the con
struction of the will only.

,/. //. Rodd, for the plaintiff, argued that the words used by 
the testator created a precatory trust: Jarman on Wills, 5th 
ed., p. 357 ; Shearer v. Hoyy (1912), 6 D.L.R. 255, 46 Can. S.C.B. 
492. |Meredith, C.J.O., referred to Farrell v. Farrell (1867), 
26 U.C.R. 652.]

II. K. Rose, K.C., for the defendants, pointed out that the 
clause in question was to operate only if the wife died soon after 
the testator, whereas she died five years afterwards; that the 
words “to leave all you die possessed of,” used in the will, 
shewed clearly that no precatory trust was intended. In sup
port of his contention that the word “wish” was not strong 
enough to create a precatory trust, he referred to Lcchnurc v. 
LavU 1882 . 2 My. A K 197; I» n Atkinson, 80 LJ. Ch. :«7n. 
;it p. 878; Fa<l' v. Bodi (1820 . 5 Msdd. 11^ ; McMUlnn 
McMillan (19(H)), 27 A.R. 209; Theobald on Wills, Can. ed., 
p. 753; Hill v. Hill, 118971 1 Q.B. 483; In re Williams, 11897]
2 Ch. 12, at p. 20. Upon the question of the uncertainty of the 
subject-matter, he referred to Mussoorie Rank Limited v. Ray
nor (1882), 7 App. Cas. 321, at p. 331.

Rodd, in reply, referred to Wilson v. (Iraham (1886), 12 
OR. 469; Re Bcthune (1904), 7 O.L.R. 417; Gravenor v. Wat
kins (1871), L.R. 6 C.P. 500; Bibbens v. Rotter (1879), 10 Ch. 
I). 733.

June 26. The judgment of the Court was delivered by Mere- 
iutii, C.J.O. :—The appeal is limited to so much of the judgment 
as declares what is the true construction of the will of the testa
tor.

We are of opinion that the judgment is right and should be 
affirmed.

As the Chancellor points out, the earlier cases on precatory 
trusts have been departed from, and a stricter rule now obtains.

As was said by the Master of the Rolls in In re Atkinson, 80 
L.J. Ch. 370, 372: “The leaning of the Courts is now not to 
construe words used in a will, not being words of a strict definite 
legal character or words that are beyond all doubt—equivalent 
words in short—as creating a trust.”

What the Court has to do is to find out what, upon the true 
construction, was the meaning of the testator, rather than to
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In y hold of certain words which in other wills have been held to 
create a trust, although on the will before them it is satisfied 
that that was not the intention; and, in construing the will in 
question, in the language of Cotton, L.J., in In re Adams and 
Kensington Vestry (1884). 27 Ch.D. 304, 410, “what we have 
to look at is the whole of the will . . . and if the confidence
is that the widow will do what is right as regards the disposal 
of the property,” we “cannot say that that is, on the true con
struction of the will, a trust imposed upon her.”

“The Court ought to be very careful not to make words 
mandatory which nr .* mere indication of a wish or a request. 
The whole will must be looked at, and the Court must come to 
a conclusion as best it can in construing, not one particular 
word, but the will as a whole, as to whether the alleged bene
ficiary is or is not a mere trustee or whether he takes beneficially 
with a mere superadded expression of a desire or a wish that he 
will do something in favour of a particular object, but without 
imposing any legal obligation:” per the Master of the Rolls in 
In re Atkinson, 80 L.J. Ch. 370, at p. 373.

Reference may also be made to the statement by Fletcher 
Moulton, L.J., in the same ease (p. 374), of the principle on 
which the Courts act in determining whether or not a precatory 
trust is created, and to the statement of Buckley, L.J. (pp. 
375-6), of the general principles to be applied in such cases.

Applying these rules and principles, it is reasonably clear 
that the testator did not intend that the wish which he ex
pressed as to the way in which his wife should dispose of her 
property should Ik* mandatory, but intended that his wife should 
take beneficially, with a mere superadded expression of a desire 
or wish that she should dispose of it in the way indicated by 
him.

The expression of this wish is contained in a group of what 
may properly be termed suggestions which the testator makes 
as to his wife’s future actions. These he begins with, by coun
selling her “not to fret after” him, as he has left her in good 
circumstances, and with a little care she “can get along” with
out him; then follows an expression of his desire that she shall 
sell the store property and “go and live” with her mother or 
in her own house and get a lady companion to live with her. 
Then follows this expression: “Don’t get married again as you 
might get some one that will take all I have made for you;” 
then, after an exhortation to be good to her mother, his desire 
is expressed that she should keep “old Nellie until she dies or 
put her in good hands so that she won’t be abused;” then fol
low some other recommendations which it is not necessary to 
quote; and then comes that which is relied on by the appellant 
as creating the trust : “1 also wish if you die soon after me that



14 D.L.B.l Johnson v. Farney. 137

you will leave all you arc possessed of to ray people and your 
people equally divided between them, that is to say your mother 
and ray mother’s families.”

Looking then at the will ns a whole, and particularly at that 
part of it to which reference has just been made, it is impos
sible to conclude that the testator intended to make it obligatory 
on his wife to leave all she was possessed of in the way in which 
lie wished that she should leave it, and the proper conclusion Is 
that reached by the Chancellor, that his wish is ‘‘no more than 
a suggestion, to be accepted or not” by his wife, “but not 
amounting to a mandate or an obligatory trust.”

The language in which the expression of the wish is couched 
strongly supports that view; it is only if his wife ‘‘dies soon 
after” him that he wishes the disposition to be made. If it 
had been intended to impose an obligation on her to make the 
disposition, one would have expected more certainty as to the 
event in which his wish was to be carried out.

In addition to all this, it is not. the property he leaves to her, 
hut all the property she is possessed of, that he wishes her to 
dispose of in the way he points out. That circumstance alone 
is decisive against the appellant’s contention: Eadc v. Eade, 
5 Madd. 118; Lcchmtre v. Lane, 2 My. & K. 197; ParnaU v. 
Parnall (1878). 9 Ch.D. 96; Theobald on Wills, Can. ed. (1908), 
p. 490.

Appeal dismissed.

INGLIS v. JAMES RICHARDSON A SONS LIMITED.

Ontario Supreme Court ( Appellate Divinion), Meredith. C.J.O.. Mariana.
Magee, and llodgine, ,1.1.A. June 20, 101.1.

1. 8AI.K <1 I II—0)—WllAT CO.NHTITVTEH—PAHSI.NO OT TITLE—Svmt'lK.NtY 
OK DELIVERY.

Title to n quantity of grain Mured in a grain elevator will pa-* 
from the seller to the buyer, when- it appear* that the buyer had made 
several purchase* of grain from the seller, who carried a stock of grain 
in the elevator, by placing never a I order* through the elevator agent 
and then accepting a draft drawn by tlie seller for the purcha*e price 
each time a purchase waa made, the *eller in each instance executing 
an order on the elevator agent requesting him to deliver to the buyer 
the amount of grain purchased, and where it appears that the grain 
remained in the elevator subject to the buyer’* right to remove any 
pari of it at any time, ami that *«nne of the grain had been actually 
withdrawn by him. notwitliatanding that no separation of the grain 
sold had ever been made from the rest of the grain belonging to the 
seller and thaï the elevator agent was not employed by the seller to 
make such sales, but the parties acted through him as a matter of 
convenience.

\lnglin v. Itwhanluon, 10 D.LR. 158, reversed on other grounds; 
Heath v. Moure, II AX'. .150; Coffey V. (Jurbrc Itank, 20 V.C.C.I*. 110; 
Marlinrau v. hitching. L.R. 7 Q.B. 4.16; Pew v. Ixnrrgnce. 27 V.C.C.I*. 
402. referred to.]
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•2. A< < KHNI<1N AND HINKI SION I 6 I — 1 )—VoNKt NIOX AND INTERMIXIXO OK 
OOORN IX lU'I.K—SALVAüK SALE—('<lNVKRHKIN.

Where a part of a quantity of grain stored in a grain elevator was 
Mild to I lie plaint iff without aeveranee or aetual ilelivery of the part 
xo solil. atnl where, after the wale and liefore severance or delivery, the 
greater part of tin- entire hulk wax dewtroyed In tin*, lint a portion 
equal to tin- quantity xo x<d<l wax merely damaged if injured at all, 
it ap|a>aring that an adjustment of the rexulting insurance elaims 
under a "Idanket policy" between the seller and hix in-nrerx wax 
made with a proviso for a xalvage sale, tin- plaint ill is entitled to 
select his qumtity out of tin* «aIvage. and if. at xmdi salvage xale. hix 
original seller Imyx-in tin- whole of xuidi grain. Imtli ilnmnged and un 
<latnage<l, he lx liable in damages for conversion in a ease where the 
subject-matter involved hail lieen excluded from the pioteetioii of the 
"Idanket policy.''

| Iiii/Hm v. Itichanlaon. 10 D.UR, 188, reversed.|

Appeal hy 11n* plaint iff from the dismissal of the action 
brought for the return of tin- price or for damages for eon ver
sion of a quantity of wheat in an elevator. Inglis v. Richardson, 
10 D.L.R. 158.

The appeal was allowed and judgment entered for the plain
tiff for damages to he assessed on a reference to a Local Master.

IV. />. McPherson, K.C., for the appellant :—The contract 
called for delivery on the tracks, and until such delivery the 
title di<l not pass : Craig v. ttcardmore (1004), 7 O.L.R. 674 ; 
lldlhutt v. Hickson (1872), L.K. 7 C.P. 4:18, at p. 440; Wilson 
v. Shaver, 3 O.L.R. 110, at p. 114. If the title did pass, then 
the plaintiff was entitled to the grain salvaged in the elevator, 
ami th<> defendants are liable for conversion in buying this 
grain from the insurance companies: Page v. Cowasjcc Kduljee 
(1806). L.R. 1 P.C. 127, at pp. 145, 146.

7. 7. Maclennan, for the defendants, the respondents:—The 
property had passed to the n before the fin*. All the
course of dealing shews that that was the intention of the par
ties; and intention is the test that determines the passing of 
property. Ami so the purchaser must bear the loss: Martineau 
v. hitching (1872), L.R. 7 Q.B. 436; Benjamin on Sale, 5th ed., 
pp. 307, 320; Russell v. Carrington (1870), 42 N.Y. 118. “Track 
Owen Sound" means that the ears in which to receive the wheat 
were to he provided by the plaintiff : Marshall v. Jamieson, 42 
IT.C.R. 115.

McPherson, in reply.

June 26. The judgment of the Court was delivered by 
IIodoins, J.A.:—The 3.000 bushels of grain in question were at 
tin* time of the tin* in bin “II,** with about 17,000 other bushels 
of th<* same kind, and of course no specific grain had been phy
sically separated and appropriated to the appellant. What the 
appellant was entitled to get, when he chose to apply for it, 
was 3,000 bushels out of a larger quantity owned by the re-

3707
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spondents, nml his receipt and retention of the orders on tlie 
Canadian Pacific Railway agent did not in any way prevent the 
1 i from selling the rest of the grain.

If tile property ill this .'1,000 bushels had passed to the ap
pellant, then, subject to the ' created by the subsequent
salvage sale, he must bear the loss, whereas if it luul not, the 
respondents are hound to perform their contract or pay dam
ages.

The eoursr of dealing shews that everything in the way of 
appropriation by intention had been done, short of a physical 
separation of specific bushels of grain. The quantity and priée 
wen* settled, ami the latter was paid in full. 1 he respondents 
gave the appellant orders addressei i* the Canadian
Pacific Railway Company, in whose elevator the whole quantity 
of wheat was stored, directing him. on presentation, to deliver 
the wheat. One of these orders was acted upon, and 1,000 
bushels delivered under it. The respondent*, upon giving the 
orders, deducted 3,000 ids from the account in their hooks, 
shewing what they had in store in the elevator. They also 
notified their insurers, the effect of this lieing that insurance on 
this 3.000 bushels was automatically cancelled, as they put it. 
They had allowed as a deduction from the purchase-price the 
charges which the elevator had against this exact quantity of 
wheat; and, by so doing, and by giving the order, they delegated 
to the Canadian Pacific Railway agent the duty of measuring 
out the 3,000 bushels ami to the appellant the duty of paying 
the charges due the elevator. From the previous course of deal
ing, from the receipt of the 1,000 bushels, and from the evid
ence in the case, it is clear that both parties treated the duty of 
the respondents themselves as at an end, and that the subsequent 
acts necessary to place the grain in ears were to he done by the 
Canadian Pacific Railway agent, at the request of the appellant, 
hut at the cost of the respondents. The allowance to the appel
lant of the elevator charges was, if assented to by him, i 
to payment of this expense by the respondents (('oleman v. Me- 
Ihrmott (1856), 1 E. & A. 445); and the words “track Owen 
Sound,” if treated as imposing a duty to deliver on the track, 
would not prevent the property passing, if, under all the other 
circumstances, it would do so: Hank of Montreal v. McWhirter 
(1867). 17 C.P. 506; Craitj v. It tard more, 7 O.L.R. 674. Treated 
purely ils e matter of intention, the property would pass, if, in 
what was done, there was any unconditional appropriation of 
specific grain, hut not if it were conditional, as hv a hill of lading 
in favour of the seller and not the buyer: (Iraham v. Laird Co. 
(1909), 20 O.L.R. 11. But there was not, nor re he, any
such appropriation of separated bushels of grain, in the sense in 
which these words are used when df with specific goods.
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While the appellant says, “It was not my grain till it was on 
the track,” yet later he adds: “They knew perfectly well at the 
C.P.R. that I had grain bought from them. I suppose they got 
orders to ship any time 1 wanted them, and any time I tele
phoned in, they loaded me a car. They knew that I was buying 
grain all the time.” “Q. Of course they necessarily would, be
cause it was through them that the telegraphic order went? A. 
Yes. (j. You could take it out when you liked? A. I guess 
they could load it when they liked and could make me take it. 
I was not their master. I am their servant.” One of the respon
dents, J. A. Richardson, says that they had no further control 
over the grain after the draft was paid, and that he considered 
that the respondents’ responsibility was over when the order 
went into the possession of the buyer, and that they were never 
billed for that grain again. He also said that Simpson, who 
was in charge of the Canadian Pacific Railway elevator, and 
Seaman, his assistant, were supposed to send them daily re
ports of the clearances. There was a difference between the 
appellant and the respondents as to whether Seaman had any
thing to do with the last order for 2,000 bushels, but the appel
lant swears that lie ordered it through Seaman. Upon the whole, 
it may. I think, be taken as proved that the agent of the Can
adian Pacific Railway Company had always treated these orders 
when presented as requiring him to deliver the grain represented 
therein to tin* holder, and that, if the appellant had presented 
them promptly before the fire, they would have been honoured, 
and that the agent was aware of the various transactions, either 
through his intervention in placing the order, or by subsequent 
notice from the respondents. The appellant swears that Sea
man was the Canadian Pacific Railway grain clerk, and that 
he was talking to the respondents every day about the grain, 
selling the grain ami everything else for them. It was proved 
that the respondents were in the habit of paying Seaman a com
mission on sales of grain made through his intervention.

Intention is the test finally applied as detennining the pass
ing of the property, and there is authority for the position that, 
when everything has been done that, having regard to the situa
tion of the parties and the position of the goods in quwtion, 
could be done, on the one hand to part with the dominion over 
the goods and on the other to accept the right to demand the 
goods from a thin! party in lieu of actual present delivery, the 
intention to pass the property will be presumed.

Benjamin, in his T>th edition, p. 312, says: “Nothing prevents 
the parties from agreeing . . . that the property shall pass 
in a thing which remains in the seller’s possession, and is not 
ready for delivery, as an unfinished ship ... as a cargo of 
corn, in hulk, sold at a certain price per pound, or per bushel.”
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But an examination of such cases as Swanwick v. Sothern (1839), 
9 A. & E. 895; Uranus v. Utpki (1818), 2 B. & Aid. 131; Tur
ley v. Hates (1863), 2 11. & C. 2(H); Young v. Matthews (1866), 
L.R. 2 C.P. 127; Whitchoute v. /'Vast (1810), 12 East 614 
(now no longer an authority) ; Snell v. Ileighton (1883), 1 Cab. 
& Ell. 95; Boswell v. Kilborn (1862), 15 Moo. PC. 309; Seath 
v. Moore (1886), 11 App. Cas. 350; leads one readily to aceept 
the statement (Benjamin, p. 338) that it is impossible to de
duce a consistent doctrine as to when the property passes, from 
the reported casi^ in England, on the sale of part of a larger 
hulk, which, he says, are in hopeless conflict.

In Coffey v. Quebec Bank, 20 C.P. 110, where the jury had 
found that there was an appropriation by reference to the two 
bins, Galt, J., says that without going very far the Court might 
assume that there was an equal amount in both bins, and upon 
that assumption holds that tile property in tin1 wheat had passed 
to the purchaser. Hagarty, C.J., says that there is nothing un
reasonable in looking on the warehouseman as acting for and 
under the presumed authority of tin* vendee in arranging and 
preparing the goods for delivery, and adds that at all events 
such a course ought to be unexceptionable where neither he (the 
warehouseman) nor the vendor contests the vendee’s right, and 
the objection is only advanced by a wrongdoer. Gwynne, J., 
puts it upon the acceptance of the order by the warehouseman, 
and the acquiescence of the purchaser in suffering it to remain 
for seven weeks in his custody.

In the case of Coleman v. McDermott (ante) this Court held 
that, as the order for the grain was not accepted by Ilackctt, 
in whose warehouse it lay, it was not binding on him, and that, 
therefore, it did not pass the property so as to put it beyond the 
control of the sellers. In that case it was decided that property 
in grain unappropriated did not pass, because something re
mained to he done by Ilackctt as the seller’s agent. Here the 
last order given by the respondents was not presented by the 
appellant before the tire, though the earlier one had, no doubt, 
been handed in, as it was partly tilled. In Bank of Montrait v. 
McWhirtcr (ante) and in Wilson v. Shaver, 3 O.L.R. 110, cited 
in the judgment, the contract was for specific goods.

In Boss v. Hurteau (1890), 18 8.C.R. 713, the property in
I. 5(H),000 ft. of lumlier, part of 4.000,000 ft. not separated, and 
kept insured by the vendor, was held not to pass.

In Box v. Provincial Insurance Co., 18 tir. 280, the Court 
held that “the property was not absolutely vested in them 
(the purchasers) because the wheat bought was mixed with a 
larger quantity” (judgment of Draper, C.J., p. 289); but that 
the purchaser's right, derivable out of the contract, was an in- 
8Uruble interest. The quotation in the judgment of Sutherland,
J. , in this ease, is from the dissenting judgment of Kprnggc, C.
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It would, therefore, seem that the Courts here have* not ad
vanced beyond the point of holding tlqit an accepted order or 
the proved assent of the warehouseman will be a sufficient appro
priation to allow the property to pass.

This accords with the judgment of Chapman, J., in Cush ng 
v. lined (1867), 96 Mass. 376, which, however, suggests that 
after the sale, and assent of the warehouseman, the vendor and 
purchaser become tenants in common of their respective quan
tities. He says: “The use of elevators for the storage of grain 
l as introduced some new methods of dealing, but the rights of 
parties who adopt these methods must be determined by the 
principles of the common law. The proprietors of the elevator 
are the agents of the various parties for whom they act. When 
several parties have stored various parcels of grain in the ele
vator, and it is put into one mass, according to a usage to 
which they must be deemed to have assented, they are tenants in 
common of the grain. Each is entitled to such a proportion as 
the quantity placed there by him hears to the whole mass. When 
one of them sells a certain number of bushels, it is a sale of pro
perty owned by him in common. It is not necessary to take it 
away in order to complete the purchase. If the vendor gives an 
order on the agents to deliver it to the vendee, and the agents 
accept the order, and agree with the vendee to store the property 
for him, and give him a receipt therefor, the delivery is there
by complete, and the property belongs to the vendee. The ven
dor has nothing more to do to complete the sale, nor has he any 
further dominion over the property. The agent holds it as the 
property of the vendee, owned by him in common with the other 
grain in the elevator. It is elementary law that a tenant in 
common of personal property in the hands of an agent may 
sell the whole or any part of his interest in the property, by the 
method above stated, or by any other method equivalent to it. 
Actual separation and taking away arc not necessary to com
plete the sale. As to the property sold, the agent acts for a new 
principal, and holds his property for him. The law is the same, 
whether the proprietors are numerous or the vendor and vendee 
are owners of the whole. If the vendee resells the whole or a 
part, of what he has purchased, his vendee may, by the same 
course of dealing, become also a tenant in common as to the 
part which he has bought.”

This would not be altogether an innovation. For in Coffnj 
v. Quebec Hank (ante), Mr. Justice 0Wynne thinks that the 
judgment in that case might be supported upon a like principle, 
namely, that the necessities of the trade might justify the Court 
in holding, for the protection of bond fide purchasers of grain 
stored in a public warehouse, and not perhaps conveniently cap
able of separation until finally removed from the warehouse,
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that, when the vendor of a part who is paid in full, or the* vendee 
in possession of a receipt with a delivery order endorsed thereon, 
communicates the particulars of the sale and purchase to the 
warehouseman, lie eo instanti becomes the bailee for the pur
chaser of an undivided part of all the property of a like de
scription and quality of the vendor then in the same warehouse.

In appeal, 8.C. (1870), 20 C.P. 555, Draper, C.J., referred 
with regret to the alwence of evidence as to the common course 
of dealing in similar transactions, which might, In* thought, have 
been clearly proved, and speaks of the endorsement of the 
owner’s receipt, and the prop* r notification to the warehouse
man and his assent, as being sufficient to transfer the right and 
interest of the vendor in the specified quantity of grain without 
severance; and, on the facts of that case, he held that tin* jury 
might ami ought to have presumed that the vendor and the pur
chasers were tenants in common of the whole quantity in their 
respective proportions.

On the facts of this case it is not a long distance to go. t 
find that the warehouseman assented to hold the 3,000 bushels 
for the appellant. One of the orders was presented and acted 
upon; and, while the subsequent order was not formally com
municated, the evidence leads to the conclusion that either Simp
son, the man in charge of the elevator, or Seaman, his clerk, 
were in constant communication with the respondents and aware 
through them of the various sales and the amounts thereof, as 
well as of the names of the purchasers.

In this ease it also appears that the parties intended the price 
to be paid before the grain was delivered, or put in a deliverable 
state, or appropriated, and this in itself affords a strong argu
ment in favour of an intention by the parties that the property 
was to pass before the goods were in a deliverable state or ap
propriated.

It is further quite reasonable to conclude that, when the ap
pellant paid for the goods, it was to his benefit that the pro
perty should pass ; for, if the respondents had become insolvent, 
the appellant would, if the property had passed, have the goods 
as the security for his money. The respondents, so far as they 
could, parted with the dominion over the goods, deducted the 
3,000 bushels from their account with the elevator, ami allowed 
the appellant the elevator charges for delivery on the track. 
The appellant, in pursuance of a well-known course of dealing, 
acted upon one order and left the rest of the wheat in the ele
vator, and, in the case where he presented the order, actively as
sented to the performance by the elevator man of the duty of 
delivery on the track. The appellant says that he ordered the 
cars up. The respondents state that they were not billed for 
this grain by the elevator man after the sale, which is important
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in view of the decision in Jenner v. Smith (1869), L.R. 4 C.P. 
270.

I think, therefore, that it is reasonable to hold that, under 
all the circumstances, the property had passed to the appellant 
before the fire.

But another view of the case makes the question of the pass
ing of the property less important. Whatever the intention of 
the parties was, there can be no doubt of this, that the respon
dents intended to divest themselves of all dominion over the 
wheat, leaving it for the appellant to demand it from the ele
vator when he wanted it. It was obviously convenient to deal 
with the wheat in this way, so that, when the appellant re
sold it, he could ship it direct to his purchaser. The respondents 
had marked it out of their books and had eeased to insure it. 
If then it should be held that the risk was in the respondents 
because the property had not passed, it would subject them to 
a liability, the duration and extent of which could onl> be deter
mined by the length of time which the appellant took b°fore he 
required delivery, and by the fluctuation of price during that 
period.

In Martineau v. Hitching, L.R. 7 Q.B. 436, it was held by 
three of the Judges that, whether the property has passed or not, 
yet as, by the terms of the contract of sale, it was provided that 
the risk, after the lapse of two months, was to be in the buyer, 
the latter must bear the loss by fire, which occurred after the 
two months had elapsed.

In that ease Mr. Justice Blackburn points out that the 
property and risk “are not inseparable. It may be very well 
that the property shall be in the one and the risk in the other.” 
He expresses the opinion, though not necessary for the decision 
of the ease, in view of the express stipulation of the contract, 
that when the weighing is delayed in consequence of the inter
ference of the buyer, so that the property did not pass, even if 
there were no express stipulation about risk, yet because the 
non-completion of the bargain and sale which would absolutely 
transfer the property was owing to the delay of the purchaser, 
the purchaser should bear the risk just as much as if the pro
perty had passed.

In Pew v. Lawn nee (1877), 27 C.P. 402, Hagarty, C.J., 
quotes the law as stated in Benjamin on Sale, 2nd ed., p. 583, 
thus: “Even where the property has not passed, and the price 
is to become payable only on delivery, yet if the buyer has as
sented to assume the risk of delivery, he must pay the price if 
the goods are destroyed before delivery.”

All the numlier one northern wheat was in bin “B,” and it 
was not, as stated by the learned trial Judge, destroyed, but 
only damaged. After the fire, the appellant demanded his
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wheat. He was met with a refusal both by the Canadian Pacific 
Railway agent and by the respondents, the latter alleging that 
they had bought it at the sale of the salvage by the insurance 
companies. That sale vested no title to the appellant's wheat 
in the respondents. The appraisal of the loss had gone forwanl 
as if respondents alone were interested in all the wheat. On 
this assumption, afterwards discovered to be erroneous, the 
evidence is clear that the appellant did not assent to the pro
ceedings to adjust the loss, was not notified, and was not a party 
to the sale. He is not in any way bound by its result. The 
insurers could not sell nor could the respondents buy the ap
pellant’s wheat.

In the view’ 1 take, the appellant’s wheat, though damaged, 
was his own. He had paid for it, and was entitled to receive it. 
and the respondents were wrong in refusing to let him have it. 
Their mistake in law forms no justifie for their conversion 
of it. They learned during the a ment of the insurance loss 
that the appellant’s grain was ; but, as they lunl a large
amount involved, they went ahead and guaranteed tin1 trustee 
who distributed the salvage.

The swears that after the fire he tested the bin in
which this wheat was, and that there was sufficient there undam 
aged, of which he produced a sample, to allow him to receive 
the 8,000 bushels he had bought. The r« 9 claim that it
was all damaged partly by fire and partly by smoke. Hut at 
the trial the latter refused to disclose the price at which they 
had sold the salvage, which included this bin, although the trial 
Judge pointed out that it was material. If they had done so. 
there might have been sufficient evidence to have enabled this 
Court to assess the damages, or at all events to have offered the 
appellant the choice between accepting that price or proving his 
damages on a reference.

I think that the judgment must be reversed, and that judg
ment should be entered for the plaintiff directing the respon
dents to pay him such damages as are fourni by the Local Master 
at Owen Sound, to whom a reference must be had.

The respondents should pay the costs of the trial and of this 
appeal, and of the reference.

ONT.

H. C.
1913

ItlVIlAHDHON 

LIMITED. 

Flndfina J.A.

Appeal allow* </.
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N. B. BOUCHER, defendant, appellant v. BELLE-ISLE, plaintiff, respondent.

8.0.
1013

New Hrunsicick Supreme Court, liorkrr. C.J.. Landry. McLeod, White and 
McKcoirn. JJ. September 8, 1013.

1. Mechanic*’ liens (| VIII—06a)—Enforcement—'Time op hung lien
oh giving notice—Certificate or court, effect.

Tin- certificate which limy In* granted by the judge under the Having 
provisions oi sec. 11. read with sees. '22, 38, 39 and Ml of the .Mechanics’ 
Lien Act, C.8.N.B. 1903, eh. 147, is the commencement of the lien 
proceeding* against an owner.

2. Mechanics’ liens (( VIII—73)—Knfoiicement—Statctohy directions
as to trial—Distinct hearing on existence of lien.

In a mechanics' lien proceeding, where, under see. 45 of the Mechanics' 
Lien Act. C.S.N.B. I'.Hllt, eh. 147, a notice disputing the plaintifT's lien 
is filed, the existence of the lien must, as a distinct preliminary pro
ceeding under sees. 45 and 4<i, be first and separately determined by the

3. Appeal ($ VI1 K 3— 457)— Hearing and determination—Errors waived
or CURED BELOW—A* TO EVIDENCE—EXCLUSION.

A defendant in a mechanics' lien proceeding under the Mechanics’ 
Lien Act, C.S.N.B. 1903, eh. 147. who files the dispute notice which 
imposes on the court the duty of determining, as a distinct preliminary 
proceeding, the question raised by the notice, is not estopped by waiver 
from reviewing on appeal the error of the court in assuming to determine 
such ouest ion without duly taking the evidence therein, even though the 
defendant limy not have urged the necessity of due proof nor other
wise interposed any objection to the omission at the trial.

4. Mechanics’ liens (6 VIII—6tia)—Enforcement—Existence of lien—
Action brought tiki late.

Where the question is whether an alleged lien under the Mechanics' 
Lien Act, C.S.N.B. 1903, ch. 147. is in existence, an order made by the 
trial judge assuming to determine such question without taking the 
evidence thereon, will on ap|>cnl be vacated, if it ap|M-ars that the lien 
was not prosecuted within the statutory period as prescribed by sec. 22 
of the Act.

Statement Appeal from the judgment of a County Court in a 
mechanics’ lien action.

The appeal was allowed.
If. A. Trueman, for the defendant, appellant.
A. T. 1aBlanc, for plaintiff, respondent.
The judgment of the Court was delivered by McLeod, J.:— 

This is a matter arising under the Mechanics’ Lien Act, 
C.S.N.B. 1903, eh. 147.

In October, 1911, the plaintiff and defendant entered into a 
written contract whereby the plaintiff was to build a house in 
the town of (’ampbellton for the defendant. Nothing turns on 
the construction of the contract.

The plaintiff was to build a house on a foundation prepared 
by the defendant. The house was to lie 30 feet by 22 feet and 
20 feet high and built of concrete, for the sum of $900, and he 
was to put on a cottage roof and finish the interior for $1,755.75. 
The plaintiff commenced work in November, 1911, and con
tinued during the winter and until al>out the middle of March,
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1912. The* defendant paid on account as the work was being 
done1 $2,005.15. In February or March s arose between
the parties as to the way the work was being done. The defen
dant complained that the lumber used in finishing the house in
side was not good and In1 also complained of the concrete work. 
After some the plaintiff left tin* work, claiming that tin*
defendant had taken tin* work off his hands, and refused to let 
him complete it. The defendant denied this and claimed that 
the plaintiff had voluntarily left the work unfinished. The 
amount of concrete price unpaid was a little over $500. Un 
August 18, 1912, the plaintiff registered a lien under the Mech
anics’ Lien Act on the house ami lands of the defendant and on 
July 16, 1912, he filed his statement of claim duly verified by 
affidavit and obtained from the Judge of the County Court of 
llestigouche a certificate of time and place to take the account. 
In and by the certificate the Judge appointed Wednesday, July 
ill, at 10 o’clock in the forenoon, as the time to determine whether 
the plaintiff was entitled to a lien, in case his right thereto was 
disputed, and he appointed 2 o’clock in the afternoon as the 
time, in case his right to a lien was not or if disputed
his right was established, to proceed and take all necessary 
accounts and tax the costs.

The defendant filed an answer disputing the plaintiff's right 
to a lien on the following grounds:—

(a) That a lien fias not been prosecuted in due time as required by the 
statute.

(ft) That there was nothing due the plaintiff.
(c) That the plaintiff’s lien had been vacated and discharged.
(d) Shortly stated, that the plaintiff had abandoned the work and had 

not completed his contract.
(e) Practically to the same effect, that is, that the plaintiff did not 

complete the contract and the defendant was obliged to complete it and 
there is nothing due the plaintiff.

As the Judge of the County Court appears not to have com
plied with the provisions of the Act in this case, I will state 
shortly what it is necessary to do in order to establish a lien.

The lien must be registered with the registrar of the county 
within 30 days after the completion of the work or supplying 
and procuring of the machinery.

By sec. 22 of the Act,
every lien which has been duly registered under the provisions of this 
chapter shall absolutely cease to exist after the expiration of (H) days after 
the work has been completed or materials or machinery furnished or wages 
earned, or the expiry of the period of credit where such period is mentioned 
in the claim of lien filed, unless in the meantime proeeedings are instituted 
and are being prosecuted without delay to realize the claim under the pro
visions of this chapter and a certificate of such proceedings which may be 
granted by the Judge is duly registered.

N. B
S. C.
1913

McIaimI, J.

D-D

C-D

02
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Sec. 38 of the Act is as follows:—
Any person claiming a lien under this chapter may enforce the same by 

means of the proceedings hereinafter set forth.

Sec. 39:—
No writ of summons shall be necessary but the claimant may file a 

statement of claim with the Judge.

Sec. 40 provides that
such statement of claim shall be verified by affidavit and upon the filing of 
such statement rf claim and affidavit the Judge shall issue a certificate in 
duplicate.

Sec. 41 is as follows:—
I’pon the registration of such certificate in the office of the Registrar 

the action shall he deemed to have been commenced as against the owner and 
all other parties against whom the lien is claimed.

The certificate issued by the Judge on July lfi, 1912, is the 
certificate required under this section and is the commencement 
of the proceedings against the owner.

Sec. 45 of the Act is as follows:—
In case a notice disputing the plaintiff's lien is filed the Judge shall, 

before taking any further proceedings, determine the question raised by 
the notice, and, if so required by any of the parties, may thereupon issue 
a certificate of his finding.

Sec. 40 provides that if the Judge is not required to issue a 
certificate he may enter on his book a note of his findings. When, 
however, the defendant disputes the plaintiff’s lien the onus is 
on the plaintiff to shew that he has a lien then in existence, and 
that question must first be tried by the Judge. The plaintiff 
should then prove all that is necessary to shew that the lien is 
in existence, and if the Judge, after hearing what evidence may 
be given for the plaintiff and defendant, finds that the lien is in 
existence and has been duly prosecuted, he, at the subsequent 
hearing, takes from the owner an account of what is due; if, 
however, he finds that the lien is not in existence, the claim is 
dismissed. In the present case it appears from the returns be
fore this Court that this course was not pursued. 1 copy from 
the reports all that appears to have taken place.

Notice of appointment July 10. 1012, and returnable July 31. at 11 n.in. 
at Chambers of the Judge at Cainpbellton. A. T. Le Blanc, Esq., appears 
for plaintiff, W. A. Trueman ap|M*ars for defendant. Objection A over
ruled. The case not ripe to be heard on merits, that is prove accounts. 
Adjourn till 2 p.m.

Neither of the counsel asks for a certificate of the Judge’s 
finding, and at 2 o’clock in the afternoon the Judge proceeded 
to take the account, the same counsel appearing, and no objec
tion was taken. Assuming that the entry “Objection A over-
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ruled” means that the Jud/e determined that the lien had been 
prosecuted in due time as required by the statute and that it 
was then in existence, he so determined without any evidence 
whatever and this he should not have done. The plaintiff should 
have been called upon to prove the existence of the lien he 
claimed ami that it had been prosecuted in due time, or he might 
have shewn that for good cause the time for prosecuting the 
lien had been extended under sec. 72 of tin* Act. The only ques
tion that can arise in this case is whether the defendant by making 
no objection to the proceedings taken waived the necessity of 
proof that the lien existed. Un consideration I think that he 
did not. It was clearly the duty of the plaintiff to prove his 
whole case, and part of that case was that the lien had l>ccn 
pro|>crly prosecuted and was then in existence. Therefore, I 
think the order of tin» County Court Judge cannot stand, and 
as it appears by the return before this Court that the lien was 
not prosecuted in due time, that is, within ninety days from 
the time the last work was done on the building, it would seem 
that the plaintiff had lost his lien, if any existed. The last work 
done on the building appears to have been about March 15. 
Although the lien was filed on April 18, it does not appear to 
have Imk'ii prosecuted until July 10, which is more than ninety 
days after the time tin* last work was done on the building.

This, in my opinion, disposes of the case and therefore I do 
not discuss the other objections that were raised. I think the 
appeal must be allowed and the finding of the Judge of the County 
Court set aside with costs.

A ppeal allowed.

SIEMENS v. DIRKS.
(Decision No. 8.)

Manitoba Court of Ap/ieal, Uotcell, Richards, Perdue, Camcroro
and llaggart, JJ.A. October 21, 1913.

I Recouds and registry laws (fill B—15)—Requisites and svmnENcr
OK RECORD— I)KPOSIT OK MORTGAGE WITH REGISTRAR—.STATUTORY 
REQUIREMENTS OF REGISTRATION—PRIORITIES.

The more deposit of n mortgage with the registrar of titles, although 
he did not endorse thereon a certificate as to the day and hour of regis
tration as required by sec. 50 of the Manitoba Registry Act, It.S.M. 
eh. 150, amounts, under sec. 49 of the Act. to a registration of the instru
ment so as to give it priority over a subsequently executed deed con
veying the encumbered land to a purchaser for value, who did not have 
notice of the existence of the mortgage, although a certificate of regis
tration in compliance with the Act was endorsed on the deed prior to 
the endorsement of a similar certificate on the mortgage.

(Sicsicn* v. Dirks, 1 D.L.R. 757, revcraed.|

Appeal by the plaintiff from the judgment of Macdonald, J., 
Siemens v. Dirks, 1 D.L.H. 757, dismissimg an action for the 
foreclosure of a mortgage.

The appeal was allowed.

N. B

s. c.
1913

Boucher

Bei.i.e-Isi.e

MAN.

C.A.
1913

Statement
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A. E. Hoskins, K.C., for defendant, Long.
E. K. Williams, for plaintiff.

Richards, J. A. :—On April 5, 1005, the defendant Dirks 
mortgaged certain lands, the title to which is under the old system, 
to Peter Siemens, whose executrix the present plaintiff is.

On April 20, 1900, Siemens, the mortgagee, took that mortgage 
to the proper registry office, being that for the registration division 
of Manchester, and delivered it, apparently, to the registrar 
or his deputy.

On May 7, 1900, the deputy registrar put upon the mortgage 
the certificate of registration required by sec. 50 of the Registry 
Act, stating therein that the mortgage1 had been
duly entered and registered in the registry office in and for the registration 
division of .Manchester at 10.04 o'clock a.ni. on the April 20, 1900, as 
No. 200K4.

On January 20, 1900, Dirks executed a deed of grant of the 
same lands to the defendant, Long.

On May 1, 1906, Long delivered this deed to the registrar 
for registration, and on said 1st May, there was placed on the deed 
the certificate of registration required by see. 50, stating that the 
deed had l>een duly entered and registered in the registry office 
“at 10 o’clock a.m. on May 1, A.D. 1900, as No. 20003.

This action was brought to foreclose the mortgage. The 
defendant Long claimed priority of registration for his deed 
over the mortgage, and set up that he was a purchaser for value 
and without notice. No attempt was made to inqiench Long’s 
claim that he had bought for value and without notice.

The issue, therefore, narrows down to one question, whether 
the mortgage was registered on April 20, or was not registered 
until May 7, when the certificate was put on under sec. 50.

The learned trial Judge held that the putting on of the certifi
cate by the registrar, under sec. 50, was an essential part of the 
registration, and that, as that did not take place, as to the mort
gage, until after the registrar had indorsed the certificate on the 
deed, the deed had priority. This question of what constitutes 
registration has been discussed in a number of cases at different 
times, but I see no reason for referring to them in dealing with 
the present case.

A great object of the Registry Act is to enable persons, bond 
fuie holding instruments affecting land under the old system, 
to protect themselves by their own diligence; and an interpre
tation of the Act, which would cause a party, who has done all 
he can to so protect himself, to nevertheless lose his priority 
through negligence, or carelessness, on the part of the registrar, 
should not, 1 think, Ik* put u|>on the Act, unless it appears certain 
that such was the intention of the legislature.

C. A.
1913

lUrharde. J.A.
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See. 27 of the Act, after referring to the manner of registering MAN. 
certain instruments, not including either a mortgage or a deed c A 
of grant, uses this language:— 15,13

And all other instrumenta excepting wills shall be registered by the .Sikmkns 
deposit of the original instrument or by the deposit of a duplicate or other ‘ ' v “ 
original part thereof with all the necessary affidavits. Dirks.

It has been argued that the above is affected by the heading m.i.nrds, j.a. 

under which sec. 27 appears, which heading reads: “Evidence 
and requisites for registration.” I cannot see how any part 
of the language quoted above, except the final words “with all 
the necessary affidavits,” can be held to refer to evidence for regis
tration. It does comply with the word “requisites” in so 
far as directing that the instrument shall he registered by the 
deposit of the original, or of a duplicate, or other original part.

Sec. 40 of the Act, in so far as applicable to the present case, 
says that instruments
shall be registered by the produet ion to the registrar of the original instru
ment when but one is executed, or, when such instrument is in two or more 
original parts, by the production of one such part.

The heading under which secs. 49 to 50 appear is “Regis
tration—duties and entries of registrar.” Sec. 40 expressly 
purports to say what shall constitute “registration,” and, in 
so doing, adds, to the words above quoted, nothing applicable 
to the case of it mortgage. The sections that immediately follow 
40 refer to “duties and entries^' None of them purport to add 
anything to the requisites of registration stated in sec. 49 unless 
sec. 50 does, which I shall presently consider. I take it that 
“deposit” in see. 27 and “production” in sec. 40 mean the same 
thing.

In the present case it is apparent, from the fact that the certifi
cate was afterwards put on without any further action by Siemens 
than producing the mortgage to. or depositing it with, the regis
trar on April 20, that he so produced, or deposited, it for the 
purpose of having it registered, and that the registrar, at the time 
of Siemens so producing or depositing it, received it for the pur
pose of registration.

Dealing with this case, it is only necessary to consider that 
condition of affairs, and I express no opinion as to what would he 
the position if the mortgage had been produced to, but not re
ceived by, the registrar. I further express no opinion as to the 
effect of non-payment of fees by the party producing, or do|M>siting 
an instrument. In this case the money to pay the fees was 
already in the hands of the registrar.

The difficulty arises under see. 50, which provides for the 
registrar, upon production of the instrument, indorsing the certifi
cate provided by the Act, and mentioning therein the year, 
month, day, hour and minute in which such instrument is régis- 
tered, and the number of registration, followed by the words
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MAN. and when such certificate is so indorsed and signed by the registrar on the 
original or any duplicate original. . . . the instrument or document 

19n bearing such certificate shall be deemed to b* registered as of the lime
___1 ment oned in such certificate; which certificate sha'I be taken and allowed

Sikmkns in all Courts as primA facie evidence of the registration, 
r.

Dikkh It will be noticed that there is a provision that, when the
kiiwTja certificate is endorsed, the instrument shall be deemed to be 

registered as of the time mentioned in it (the certificate), and 
that there is a separate provision that the certificate shall be, 
in all courts, primû facie evidence of the registration. It is 
argued that, because of these separate provisions, we should not 
treat them as both referring to evidence, but should consider the 
first one as stating a requisite of registration, and the second as 
making the certificate evidence. It is contended that, otherwise, 
these consecutive clauses would simply mean the same thing, 
and the second would be a useless repetition of the first.

On the other hand, there is to be considered the policy of the 
Act, to enable people to protect themselves by their own diligence, 
and the express provisions, quote ' above, of secs. 27 and 40. 
These distinctly state that instruments, such as are in question 
here, shall be registered by the deposit of the instrument, or by 
the production to the registrar of the instrument, which I think 
mean the same thing. They do not rekr to any other action 
as requisite to, or forming part of. the registration.

Sec. 50 does not say that the registrar is to state in the certifia 
cate the date of his putting the certificate on the instrument, 
but that he is to state in it the date of “registration” which would 
imply that, at the time of the putting on of the certificate, regis
tration had previously taken place. The words “shall be denned 
to be registered as of the time mentioned in such certificate” 
would, even without secs. 27 and 40, be reasonably open to the 
interpretation of merely making the certificate a matter of evi
dence. They say that “ it shall be deemed to be registered a* of the 
time mentioned in such certificated They do not say “as of the 
time of the putting on of such certificate.”

If I am right in the above, then the words “which certificate 
shall be taken and allowed in all Courts as prima facie evidence 
of the registration,” do create, in effect, a repetition of part of 
what is provided for by the previous clause. Hut, in view of 
the recognized policy of the law, that protection is to 1m* got by 
diligence, and of the provisions of sees. 27 and 49, I do not see 
how we can, ln*cause of a contrary construction creating a repeti
tion, put upon sec. 50 the interpretation given by the learned 
trial Judge.

It seems to me that, in spite of see. 50. the law, as to what 
constitutes registration, has not changed, in so far as it is ap
plicable to this case, since the decision in Harris v. Rankin, 4 
Man. L.R. 115.
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When that case was decided the only provision of the Registry 
Act, as to the effect of putting on the certificate of registration, 
was in the then sec. 32, which, after providing (in words which, 
for present purposes, may lie said to he similar, in effect, to those 
used in the present sec. 50) for its being put on the instrument, 
and what it should state, used the further words: “which certificate 
shall be taken and allowed as evidence of such respective regis
trations in all Courts.”

It will be noticed that sec. 32 only made the certificate evidence 
of the fact that the instrument had been registered. The changes 
and additions made in, and to, the above quoted words by the 
present see. 50, were only, it seems to me, intended—so far as 
registration is concerned—to make the certificate evidence of 
the time of registration as well as of the fact of registration.

With the utmost deference, I would allow the appeal with 
costs, and declare that the plaintiff's mortgage has priority over 
the deed to the defendant Long, and direct the taking of the usual 
foreclosure proceedings.

If the defendant Long desires to redeem the mortgage lie 
shall, in addition to the mortgage money, pay the costs of the 
action and of this appeal. In ease he does not redeem he shall 
pay the above costs less the costs that would h ive been incurred 
if he had not defended.

Haogart, J.A. :—I agree that the appeal should be allowed, iiaggert, j.a. 

The mortgagee had done everything required by the statute.
He produced the instrument and the registrar had money in 
his hands for the fees. The statute, sec. 49, ch. 150, R.8.M. 
says:—

All instruments that may he registered under this Act shall he registered 
by the production to the registrar of the original instrument.

This is in no way modified or qualified by following sec. 50, 
which directs the indorsement of the certificate and enacts that

When such certificate is so indorsed and signed by the registrar . . . 
the instrument or document bearing such certificate shall be deemed to be 
registered as of the time mentioned in such certificate.

I cannot read the statute that the indorsement of the certificate 
was necessary to constitute registration. Any other interpre
tation would leave the property rights of registered owners liable 
to be defeated by a dishonest or incompetent official, which 
was not the object or intention of the Legislature.

The mortgage was registered prior to the deed to the defendant 
I<ong.

Howrll. C.J.M.
Howell, C.J.M., Perdue, and Cameron, JJ.A., concurred. vwdue.jA

Cummin, J. A.

A ppeal allowed.

MAN

C. A.
1913

Richards. J.A.
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ALTA. FRIEDMAN v. MAYER.

s.c.
1013

Alberta Supreme Court, Harvey, fScott, Heel-, a ml Walah, ././.
October 11. 1913.

1. Specific performance ( # I E—30)—Written contract of hale—Ad
justment OF REBATE CLAIM—SMALLER HUM ACCEPTED IN LIEU OF

Where the first deferred payment on a sale of lands was settled lie- 
twee n the parties by the acceptance of a promissory note for a lesser 
sum in satisfaction thereof as an adjustment of the purchaser's claim 
for a rebate founded upon equitable grounds, the purchaser may ob
tain specific performance of the written contract as varied by the ad
justment so made.

Statement Appeal from the judgment of Simmons, J., at the trial with
out a jury.

The appeal was dismissed.
II. II. Parler, K.C., for the plaintiff, respondent.
V. C. McCaul, K.C., for the defendant, appellant.

narrer, C.J. Harvey, C.J., and Scott, J., concurred with Beck, J.

Beck, J. Beck, J. :—The statement of claim alleges, in effect, that 
Friedman, the plaintiff, employed the defendant Mayer as his 
agent, to purchase the land in question ; and $400 being stated 
by Mayer to he the down payment required, Friedman paid 
that sum to Mayer ; that then Mayer presented Friedman a 
form of agreement dated November 10, 1911, for the sale and 
purchase of the land in which Mayer was named as vendor and 
Friedman as purchaser, explaining to Friedman, that for con
venience, he was paying the owner $1,800, the full purchase 
price mentioned in the form of agreement, and was thus becom
ing Friedman’s vendor on the terms of payment therein stated ; 
that Friedman consequently signed the form of agreement; that 
the truth was that Mayer and his co-defendant Ourevitch had 
conspired together to defraud Friedman, Ourevitch buying for 
and on behalf of Mayer from the owner for $1,500 and Ourevitch 
assigning the agreement to Mayer, Mayer thus defrauding 
Friedman of $300; that Friedman entered into possession by 
receiving the rents for the months of November and December, 
1911; that Mayer repudiated the agreement and collected the 
rents for .January, 1912. The form of agreement stated the 
terms of payment to lie $400 cash down ; $400 on January 28. 
1912; the balance in further deferred instalments; the unpaid 
purchase money bearing interest at 8 per cent, per annum.

The plaintiff claimed a declaration that the agreement of 
November 10, 1911, was valid and binding, but that he was 
entitled to deduct the $300 from the stated purchase price, and 
specific performance.

Ourevitch did not defend the action.
The statement of defence of Mayer, besides denials of a
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number of the allegations of the statement of claim «ml ii rescis- ALTA,
si on of the agreement, set up by way of estoppel, that the plain- g.C. 
till' and the defendant Mayer entered into til agreement in ii»|3 
writing, dated November 20. 1911, whereby all matters in dis- ■

pute between them were referred to the award of certain per- r,m>man 
sons who made an award, Maykr.
whereby they decided ami awarded tlmt t-lie plaintiff purchase tlie lands in n«*k. J.
question in this action from the defendant for the sum of $1,725—payable 
in accordance with the agreement drawn up between them on November
10. 1011.

The learned trial Judge directed that the plaintiff have 
specific performance of the contract of November 10, 1911, with 
the variation agreed upon by virtue of the award, that is, that 
the purchase price he reduced from $1,800 to $1,725; the plain
tiff to be entitled to the rents from the date of the agreement 
and to have his costs.

There was no reply to the defence of estoppel, and no amend
ment was asked or made by the plaintiff of his statement of 
claim.

Mr. MeCaul, K.C., for the defendant Mayer, urged that, in 
strictness, the defendant was entitled to a dismissal of the action, 
on the ground that the defence of the award being, as he sub
mitted, established as a fact, the plaintiff could not succeed upon 
his statement of claim based solely upon the agreement for 
sale, and that an amendment should not be allowed or he treated 
as having lieen made because the trial was so conducted that it 
does not appear that all the evidence was brought out which 
would have been brought out if the pleadings had been drawn 
so as to state a case justifying the judgment. It seems to me, 
however, quite clear that all the material facts were brought 
out during the course of the evidence. 1 have a good deal of 
doubt whether the award is not invalid, perhaps, on its face, in 
view7 of the questions which were, in truth, in between
the parties.

The award is in these words:—
Edmonton. Alta.. Nov. 24. 1011.

Wo. the undersigned arbitrator* in the arbitration lietween II. Mayeia 
and Mr. S. Friedman, have decided that Mr. S. Friedman purchase the 
ha id property on (trie* bach street from Mr. li. Mayers, for the sum of 
$1,726, seventeen hundred and twenty-five dollars, payable in accordance 
with agreement drawn up lietwevn them on Novemlier 10. 1011. Said 
Mr. Mayers to produce receipts on mortgage on said property amounting 
to not less $200, two hundred ami fifty dollars, hv Tuesday evening Nov. 
28, 1011, providing Mr. Bolster is in the city. Should said Mr. Mayer* 
not fulfil this agreement, sale is void.

( Sgd. ) A. H. Ooldbvbo.
(Sgd.) J. S. Bkkuman.

Referee,
A. Ckistall.

D-D
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I think however, it is not necessary to consider the validity 
of the award because I think we must accept all findings of fact 
of the trial Judge in view of the contradictory character of the 
evidence and the conduct of each of them in connection with 
the transactions between them. The learned Judge has found 
that, in acquiring the land Mayer acted as agent for the plain
tiff and consequently as a matter of law the plaintiff had the 
right either to repudiate the agreement and demand hack from 
Mayer his down payment of $400; or. to accept the benefit of the 
agreement with an abatement of $300 from the purchase price. 
The learned Judge also found that, both parties accepting the 
decision or opinion, or suggestion of the arbitrators, agreed, in 
effect, that tin* agreement of November 10, 1011, should be taken 
to be binding upon both parties with a reduction of $75, and 
that, this agreement was in fact carried out. The evidence in 
this regard is briefly this:—

There is in evidence a note for $325. made by the plaintiff 
in favour of the defendant Mayer, payable January 25, 1012. 
with interest. This note was originally dated January (i, 1012, 
but this date was changed, as more fully explained further on. 
to November 10, 1011, so as to bear interest from that date. 
This note was drawn by Mr. McCaffrey, an employee in the 
office of Mr. Canniff, then solicitor for the plaintiff. It was 
drawn for the purpose of being given to Mayer in settlement 
of the first deferred payment under the agreement, that is $400. 
less deduction of $75 indicated by the award. The plaintiff 
and the defendant Mayer had seen Mr. McCaffrey together a 
few days before the 0th January and had discussed a settlement 
of their dispute. Another action in respect of the same matter 
by Friedman against Mayer had been commenced and was then 
pending. The only thing which appears to have prevented a 
perfected settlement at this time was the question of the small 
amount of the costs of this former action. This note was left 
with Mr. McCaffrey. Mayer subsequently called on Mr. Mc
Caffrey. He saw the note and objected to the date, January 6. 
Mr. McCaffrey called the plaintiff by telephone, and was auth
orized by him to change the date to November 10, and Mr. 
McCaffrey then and there made the alteration. He immediately 
gave it to Mayer who took it away. Some ten days later Mayer 
sent the note back to Mr. McCaffrey’s offiee without, apparently, 
any explanation. At the maturity of the note, a cheque for 
the amount of the note and interest was offered to Mayer but 
he refused to accept it. The natural inference to be drawn 
from the giving of the note for $325 by Friedman to Mayer, and 
Mayer taking it and keeping it for some ten days, would, no 
doubt, be that both parties had accepted the arbitrators’ award 
and that then* was a perfected settlement between them, ex-
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copt that so far as I have stated tho evidence, the question ot the 
costs of the former action was not disposed of.

This question seems, however, to have been settled or at all 
events to have ceased to be a matter in dispute, for it appears 
that Mayer’s solicitor, on receiving a notice of discontinuance of 
the former action, on January 17, 1912, sent his bill of costs to 
Friedman’s solicitor, who, in a letter in reply on January 24. 
1912, merely discussed the reasonableness of the items.

There was therefore it seems to me a new agreement where
by both parties recognized the original agreement, with the sole 
modification that *32.1 was to 1m* accepted in satisfaction of the 
*400, the first deferred payment. This new agreement was ac
tually carried out and executed by the giving of the *32.1 and 
it was effective and binding, notwithstanding the objection that 
it amounted to the payment by a smaller sum of a larger by 
reason of the provision of tin* Judicature Ordinance, Con. Ordin
ances X.W.T. 1898, eh. 21. sec. 10, sub-see. 7, which says :—

Part performance of an obligation, either before or after a breach 
thereof, when expressly accepted by the creditor in satisfaction, or ren
dered in pursuance of an agreement for that purpose, though without, any 
new consideration, shall be held to extinguish the obligation : 
and I think it was effective and binding from this
provision.

Viewed in this way. I see no difficulty by reason of the Stat
ute of Frauds. The agreement sued on, instantly the first de
ferred payment of *400 was paid, as T hold it was, 
by Mayer’s acceptance of the *32.1 note—which could not 
be returned by him without Friedman’s acceptance of it so as to 
effect the contractual rights of the parties—contained accurately 
all the terms of the real agreement ; proof of payment of the 
down payment and the first deferred payment surely being ad
missible in spite of the statute and as doing so was at the time 
assented to and recognized by both parties.

Iiruss v. Pickuhy, L.R. 1 Ex. 342, makes it clear that the 
subsequent oral recognition of a memorandum previously signed, 
as containing all the terms of the contract is a sufficient com
pliance with the statute.

In this view, the aspect the plaintiff puts upon the case 
was, it seems to me, right, but, at all events, believing as 1 
have said that all the material facts have been brought out in 
evidence, I think the judgment of the learned trial Judge should 
stand. T would dismiss the appeal with costs.

Walsh, J.. concurred.
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HILL v. STAIT.

Manitoba King's Bench, Galt, J. October 10. 1913.

1. Lienh (5 I—3a)—For la nor*—Manitoba Threshers’ Lien Act-
Liberal CONSTRUCTION OF.

The Manitoba Threshers’ Lien Act, R.8.M. 1902, eh. 107. being 
remedial in its nature, will be liberally construed.

2. Statutes ($11 B— 117)—Construction—Strict or liberal—Threshers’

A remedial statute giving threshers a lien for their services on grain 
threshe<l (R.S.M. 1902, eh. 107) is to be liberally construed.

3. Liens (6 I—3<i)—For labour—Threshers’ lien—Sufficiency of agree
ment AS TO RATE OF COMPENSATION.

A stipulation that grain will he threshed at the same rate as is changed 
by another person is a sufficient agreement that it shall be done “at 
or for a fixed price or rate of remuneration” so as to satisfy such re
quirement of tno Threshers' Lien Act, R.S.M. 1902. eh. 107.

[Dclbridge v. Pickersgill, (Sask.) 3 D.L.R. 7SO, considered.]
4. Liens ($ I—So)—For labour—Threshers’ lien—Right to break

OPEN BUILDING TO OBTAIN POSSESSION.
Under the Threshers’ Lien Act, R.S.M. 1902, eh. 107. which creates 

an active and not a passive lien, a locked granary mav be broken open 
in order to take possession of grain for the purpose of acquiring a lien 
thereon.

|Prinncreaux. Mordcn, 11 D.L.R. 272,considered; H wider v. Williams, 
[1895] 2 Q.B. 003; and Brown v. Glenn, 10 Q.B. 254, 117 Lug. Rep. 870, 
referred to: and see American Concentrated Meat Co. v. Ilendry, |1H93] 
W.N. OS, 82.)

5. Bailment ($ III—17)—Liability of bailee—loss of goods by theft.
A |>erson holding grain under a thresher's lien is liable merely as a 

bailee for the safekeeping thereof; and is not answerable for grain stolen 
from his custody in tno absence of negligence on his part.

lA’ifiniranc v. Small, 1 Esp. 315, followed.]
6. Liens (§ I—1)—Liability of lienor in possession for loss of

PROPERTY BY THEFT.
The liability of a thresher holding grain under a statutory lien for 

his services in threshing it, is that of a bailee, and he is answerable for 
grain stolen while in his custody only where he is guilty of negligence.

[Finnicanc v. Small, 1 Esp. 315, followed.]

Statement Action to recover damages for an alleged unlawful seizure 
of grain in satisfaction of a thresher’s lien.

Judgment was given for the defendant.
W. J. Cooper, K.C., and A. Meighen, for the plaintiff.
A. H. Hudson, for the defendant.

o.n.j. Galt, J.:—This action was tried before me at Portage la
Prairie on September 23rd and 24th last.

The plaintiff, Hill, resides at Brook, Indiana, and is the 
owner of certain lands in the Province of Manitoba, which he 
had rented to the plaintiff Chrisler during the year 1912, and 
the plaintiffs were together entitled to the crop for that year. 4

1
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Upon the lands were a dwelling-house and four outhouses used 
for storing grain, implements and vehicles, etc.

The principal claim alleged by the plaintiffs is for damages 
in respect of a seizure and sale of grain by the defendant, and 
there is a further item of SI 10.10 for goods supplied and ser
vices rendered to the defendant.

The defendant denies any indebtedness or liability for dam
ages and pleads a set-off of certain moneys realized by him from 
a seizure and sale of the plaintiffs’ grain under the provisions of 
the Threshers’ Lien Act. The plaintiff has fded an answer to 
the defendant’s supposed counterclaim, but the defendant 
merely claimed a set-off.

The circumstances out of which the action arose are as fol
lows: Shortly before the harvest of 1912 the plaintiffs employed 
the defendant to thresh their grain, and Hill left the matter of 
arranging terms to Chrisler. Chrislcr says that Stait agreed to 
thresh the plaintiffs’ grain and charge for his services at the 
same rate as a man named Smith, who was the principal thresher 
in the neighbourhood.

Stait was examined for discovery, and said “they asked 
me if I would thresh for them, and I said I would, and that is 
all the bargain we ever made.” Besides being a thresher he 
was a farmer in the neighbourhood, and doubtless well acquain
ted with the charges usually made. I cannot imagine any rea
son why Chrisler should have invented such a statement as that 
the charges were to be at the same rate as those charged by Smith, 
and I think that this reference to Smith’s charges must have 
been made at the time of Stait’s employment, but that he for
got alxjut it. I therefore assume the arrangement to be as 
Chrisler put it.

This man, James Hamilton Smith, was called as a witness 
for the defence, and stated that if he did the whole thing (that 
is to say, furnished the machines, men, teams and board for 
both nii'ii and teams, as the defendant did in this case) his 
charges would be 10c. per bushel for barley and oats and 12c. 
for wheat. He also stated that these were the usual prices in 
the neighbourhood.

Stait did not personally interview Smith with regard to his 
charges, but he probably knew, at least approximately, what 
they were, and in the result he decided to charge 10c. per bushel 
for all the grain he threshed for the plaintiffs.

The threshing began on October 19, and was completed on 
October 25. Stait then made up his bill as follows:—

Wheat, 3,276 bus. at lOr. 1327 60
Oats, 1,650 bus........
Barley, 2,510 bus. at 10c. 41600

MAN.

kTTl
1913

Him.

Stait.

7,436 $743 00
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Shortly after the threshing was completed Stait handed 
Chrisler his hill and requested some money, hut Chrisler ex
plained that he had not yet got the returns and some of the 
grain had been shipped in Hill's name, so he could not pay the 
bill at the time; hut Stait says that Chrisler made no objection 
to the charges at any time. On several subsequent occasions 
Stait endeavoured to collect the amount of his bill, but Chrisler 
always put him off.

The plaintiff Hill had arranged for a sale of his stock in the 
neighbourhood to be held on November 8. Shortly before» the 
sale Stait met Hill and spoke about his account. Hill objected 
to the amount charged, and said that anyway lie could not pay 
until after the sale. Chrisler says that he did object to the de
fendant's charges on several occasions.

The plaintiffs had shipped 2 carloads of wheat and 1 of bar
ley. Deducting the contents of these 3 cars -from the amount 
threshed by the defendant, there should remain (according to 
my calculation) 1,004 bushels of wheat, 1,222 bushels of barley, 
and 1,050 bushels of oats. The plaintiffs say that in addition 
to the grain of 1912 there was about 500 bushels of oats from 
the season of 1911 remaining on their property. Chrisler says 
that when he went away from the property a day or two before 
Hill's sale, he nailed up the doors and windows of the buildings 
in which the balance of the grain was stored.

On November 8 the sale of Hill’s stock place and an appoint
ment was made between Stait and Hill to meet in Portage la 
Prairie on the following Wednesday with a view to settling up 
accounts. Stait attended on the day named, but found that 
Hill had gone south to his home in Indiana a day or two pre
viously, and that Chrisler had also vanished without leaving 
any address.

The following evidence given by the plaintiff Ilill is very 
material as indicating a perhaps unwilling acceptance of Stait’s 
charges and an intention that Stait should pay himself by ship
ping a sufficient quantity of the plaintiffs’ grain for the purpose:—

Q. Was Chrisler here when you left for Brook? A. Yes.
Q. Where was he going? A. He was going down to the place.
(j. What, for? A. To see Stait about seeing to hauling this grain off 

and getting his money. He said Stait owed him 812 hauling. I said. 
“You go down and have Stait haul that grain out and get his money.”

Q. And so far as you know Chrisler went to carry out those instructions? 
A. Yes, sir.

Q. And those were all the instructions you did give him? A. That is all.
Thk Court;—Was that the day you were in town? A. The day I went 

away from town. I started for home on Monday morning, and he started 
down to thfarm.

The defendant, finding that the plaintiffs had vanished, 
without paying his bill, consulted his solicitor with a view to
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placing a thresher's lien on the balance of the grain, which lie 
thereupon did by nailing up notices in conformity with the Act 
on the various buildings containing the grain, and claiming 
remuneration at the rate of 10c. per bushel. This was done on 
November lb. By letter dated the same day and addressed to 
the plaintiff Mill at Brook, Indiana, the defendant notified him 
that he had that day seized the grain as a protection against 
his charges for threshing, amounting to 8743 and that unless In- 
received the amount before the expiration of five days he would 
proceed to soil the grain under tin- Threshers' Lien Act.

Hill acknowledged this letter on November 22. On Nov
ember 27 the defendant went to tin- property in question, broke 
open the out-houses or granaries, and began removing the grain 
which he found there to the elevator at Oakville. The detailed 
account of all tin- grain which he removed is set forth in tin- 
defendant’s evidence and *, by which it appears that ho
took and sold 179 bushels of wheat, 712 bushels of barley and 
1,544 bushels of oats. Deducting these amounts of grain from 
the grain which should have been stored in the premises, there 
is a discrepancy (according to my calculation) of the following 
amounts: Wheat, 885 bushels; barley, 510 bushels, and oats, 
1(H) bushels, not taking into account tin- 500 bushels of oats 
said by tin* plaintiffs to have been left from tin- season of 1911.

So far as the SI 10.10 item is concerned, there is practically 
no dispute in reference to it. About one-lmlf of it was admitted 
on behalf of the defendant at the trial and the other half of it 
was proved by the plaintiffs, and tin- defendant merely stated 
that In- could not remember as to the of teaming which
was charged for. The plaintiffs are therefore entitled to this
item of 1110.10.

The real contest at the trial was upon other brancln tIn
case, the plaintiffs contending that the seizure of their : n was 
wholly illegal and that in any case the defendant must b<- held 
liable for the large amount of grain which disappeared, amount
ing to some 1,500 bushels all told, together with 500 bushels of 
oats left over from the crop of 1911.

Whatever tlui legal rights of the parties may be found to be, 
the plaintiffs certainly behaved very badly towards the defen
dant in having their entire threshing done by him at his own 
expense and then both of them leaving the country as they did 
for the whole winter without paying the defendant a dollar. 
In such circumstances the defendant was well justified in en
forcing whatever rights he could in order to collect his remu
neration.

The first question which arises for determination is, what 
rights, if any, the defendant had to place a thresher’s lien upon 
the grain. The Threshers’ Lien Act, R.8.M. 1902, ch. 167. 
contains the following provisions:—

11 — 14 D.I..K.

K. it. 
11113

Him.
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MAN. 2. In every raw* in which any imthoii threshes, or causes to In- threshed

K. it. 
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grain of any kind for another person at or lor a fixed price or rate of remun
eration, the imthoii who ho thrcnhcH naid grain, or Cannes the Haim- to be 
threshed, shall have a right to retain a quantity of such grain for the purpose

Him. of securing payment of the Haid price or remuneration.
3. The quantity of grain which may be ho retained »hall be a sufficient 

amount, computed at the fair market value thereof, less the reasonable
cost of hauling the same to and delivering the same at the nearest available 
market, to pay when sold for the threshing of all grain threshed, by. or 
by the servants or agents of, the person so n he said grain, for the
owner of the said grain within thirty days prior to the date when such 
right of retention is asserted.

4. Such grain shall 1m* held to In* still in the possession of the person 
by whom or by whose servants or agents it is threshed, anil subject to tin- 
right of retention herein provided for. the same has been piled
up or placed in bags or other receptacles, unless and until sail! grain is sold 
and delivered to a buna fide purchaser and value received therefor and re
moved from the premises and vicinity where the said grain was threshed, 
and out of the possession of the imthoii for whom the threshing was done.

6. The right of retention lien provided for shall prevail against
the owner of such grain, any and all liens, charges, incumbrances, convey
ances and claims whatsoever.

<1. The right of retention shall be held to In- asserted by any |mtmoii 
entitled thereto when such imthoii declares his intention of holding such 
grain either verbally or in writing, or diM»s any act or uses any language 
indicating that he has taken or retained, or is to take or retain |mw-
session of such grain, etc.

Sec. 7 enables the thresher, ut the expiration of five days 
front the time when such right of retention is asserted, to sell 
saiil grain at a fair market price, the proceeds thereof to In- 
applied first in payment of tin- reasonable cost of trans|M>rting 
said grain to market, and next in payment of the price or remu
neration for threshing and the balance to Ik- paid on demand 
to the owner.

Mr. Meighen. on Ix-half of the plaintiffs, firstly»
that the Thn-shers* Lien Act should In- strictly construed, as 
In-ing in derogation of the common law, and he eiti-s in sup|H»rt 
a ease of Elsom v. Ellis, lb VV.L.R. 373, where Brown. .1., so 
held as regards tin- Threshers' Lien Act in force in Saskatch
ewan. A |K-rusal of our own Threshers' Lien Act satisfies me 
that ours is distinctly remedial and the need for such an Act is 
amply illustrated in the present case. But apart from this, our 
Interpretation Act, R.S.M. 1902, ch. Hit, see. 8 (aim), provides 
that every Act of the Manitoba Is-gislature and every provision 
or enactment thereof shall In- deemed renn-dial. whether its 
immediate pur|n>rt In- to direct the doing of anything which the 
Is-gislature deems to In- for the public good, or to prevent or 
punish the doing of anything which it d<-cms contrary to the 

g<nnl, and shall accordingly receive such fair, large ami 
jiln-ral construction ami interpretation as will In-st insure the

5400
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attainment of the* object of the Act and of such provision or man. 
enactment, according to its true intent, meaning and spirit. j^"ïï

Plaintiffs’ counsel next argue that there was no “fixed price
or rate of remuneration” as required by sec. 2 as a condition ----
precedent to the right of lien, and he refers, in support of this ,,rIM
point, to Delbridge v. Pickersgill, 3 D.L.R. 780. This derision Stait.
also was based upon the Saskatchewan Act. Johnstone, J., ----
says, in finding against the defendant's right of seizure:—

There was no agreement, I find as a fact, to pay 28 cents a bushel, as 
claimed by the defendants, and they had no right or power under the Act 
to make the seizure they did, nor for the amount they did. I can arrive 
at no other conclusion, on the evidence, than that there was a contract 
to thresh; but, in so far as the rate per bushel was concerned, there was no 
definite arrangement. It was agreed that the rate should be determined 
by the yield |M*r acre, namely, sixteen cents |>cr bushel, should the yield Is* 
as much as ten bushels per acre, but twenty cents per bushel should the 
yield be less than ten. The yield was greater than ten bushels per acre, 
and the defendants were entitled to he paid only at the rate of sixteen cents 
per bushel on 3.718 bushels, or $504.88.

In that case the defendants had charged almost double the 
amount to which they were entitled, which, of itself, would, of 
course, invalidate their lien. The learned Judge had no diffi
culty in finding the proper amount to which the defendants were 
entitled as previously fixed by their agreement. Unless, there
fore, the Act in force in Saskatchewan requires the thresher to 
fix a rate per bushel (which our Act certainly does not require)
I cannot follow the learned Judge’s view. To all such cases I 
would apply the maxim cerium r.st quod cerium reddi potent.

There are many ways in which the price or rate of remunera
tion might be fixed. It might be at a certain rate per bushel of 
all the various grains to be threshed (as it was in this case), or 
it might lie a lump sum for a given field of grain, or it might be 
at so much per day, or it might be a separate charge per bushel 
of various grains.

In the present instance I think that the rate of remuneration 
was sufficiently fixed within the meaning of this statute when 
Stait (as Chrisler admits) said that his charges would lie similar 
to those charged by Smith. If Stait chose to charge a little less 
than Smith did surely the plaintiffs could not complain, and it 
appears on the evidence that Stait's original charge of 10c. per 
bushel on all the grain was well within the figures charged by 
Smith. It is quite true that the defendant has since reduced 
his charges somewhat, by charging only 9c. per bushel for the 
barley and oats which he threshed; but he says he did this simply 
because there was not sufficient grain to pay his original charges, 
and he found upon inquiry that some of the threshers in the 
neighbourhood were charging at this lower rate. I think that 
the beneficial provision of the Act would be rendered abortive 
in perhaps a majority of instances, if the strict construction
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apparently adopted in Dclbridge v. Pickersyill, 3 D.L.R. 786, 
were

I think therefore that the defendant had a right to a thresher's 
lien.

The next |H»int urged by Mr. Meighen was that the right 
given to the unpaid thresher was merely a passive lien and cer
tainly not a right to break into a man’s barns and seize and « .1 
his grain. In support of this contention the learned counsel 
relied upon Prinneveau v. Morden, 11 D.L.R. 272. That ease 
was decided under the Threshers’ Lien Ordinance of Alberta. 
Stuart, .1., held (1) that the Ordinance does not confer u|M>n the 
lienor the right to seize grain by breaking open the granary of 
the owner and sell the same without resorting to legal process; 
(2) that the lienor’s right is only one of retention and he is guilty 
of conversion if lie sell the grain without resorting to a suit for 
foreclosure or sale. The Ordinance must differ from our statute, 
because the latter, in see. 7 above quoted, clearly gives the right 
of sale without taking legal proceedings in Court. For the sa un
reason I find that under our Act a lienor has not merely a pas
sive lien or right of retention.

Whether the lien-holder has a right to break open the gran
aries or barns of the owner is a more difficult question. In IIod
der v. Williams, (1805] 2 Q.B. 663, the Court of Appeal in Kng- 
land held that a sheriff may, for the purpose of executing a writ 
of fieri facias, break open the outer door of a workshop or other 
building of a judgment debtor not being his dwelling house or 
connected therewith.

In Brown v. Glenn, 16 Q.B. 254, 117 Eng. Reps. 876, the 
Court of Queen’s Bench held that a landlord cannot break open 
the outer door of a stable to levy an ordinary distress for rent. 
Ixird Campbell, C.J., in delivering judgment, says:—

In Pcnlon v. Browne, 1 Hid. 186, it was decided, on demurrer, that the 
outer door of an out house might l>e broken open for the purpose of executing 
a fieri facias. This, however, is not inconsistent with our decision; for a 
distinction may reasonably be made between the powers of an officer acting 
in execution of legal process and the (lowers of a private individual who 
takes the law into his own hands and for his own purposes. There is another 
well-known distinction, that a landlord cannot distrain at all hours, whereas 
the sheriff is under no such restriction.

The present case is not the levy of an execution by a sheriff 
nor is it a distress executed by a landlord.

The apparent object of the statute is to enable the unpaid 
thresher to pay himself promptly out of the proceeds of the 
grain which he has threshed. Under sec. 7 the person who asserts 
such right of retention may forthwith house or store the grain 
so retained in his own name ami if at the expiration of five days 
from the time when such right of retention is asserted by the 
person entitled to the same the price or remuneration for which

45
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the said grain is held as security Ik* not paid such person may 
sell the said grain at a fair market price, etc. Then see. 8 pro
vides that in all cases the grain retained as security as alxive 
shall he sold within thirty days after the right of retention is 
asserted, unless the owner thereof consents in writing to the 
same being held unsold for a longer time.

Now suppose, as indeed happened in the present ease, that 
the owners have their grain threshed, a large part of it sold and 
paid for and the remaining grain stored in granaries, the doors 
and windows of which arc all nailed up, and then the owners go 
away for the winter. Mr. Meighen lioldly argues that such a 
line of action on the part of the owners entirely prevents an 
effectual seizure by the unpaid thresher. I cannot accede to 
such an argument. I think the statute, by ation. warrants 
tin* lien-holder in taking |>ossession of the grain in question 
whether it is locked up or not, and it does not lie in the mouth 
«if the absent owners t«i complain if their barns <ir granaries 
have to lie broken into for the purpose.

The view I take <if the defendant’s right to into the
granaries is sup|xirtc<l by the cases cited in Maxwell on Statutes. 
4th ed., f>30. In treating of impli«-<l powers in statutes, the learneil 
ii says :—

In the same way when |Miwcrn, privileges or property ar«* granted by 
statute everything indis|siiiHahlv to their exercise or enjoyment is iinpli«-dly 
granted also, as it would tie in a grant between private persons. Thus as by 
a private grant or reservation of trees the |>owi-r of entering on the land 
when- they statu! and of cutting them down and carrying them away is 
impliedly given, or reserved, ami by the grant of mines, power to dig them.

Where the of property is held in common, the
law applicable in Kngland to the rights of commoners wouhl 
seem also to support the view I take. In Arlett v. EM* (1827), 
7 It. A; ('. :t4(>, it was held that a commoner is justified in pulling 
ilown. without «loing any unnecessary <lamag«‘. any erection 
which obstructs the exercise <tf his right «if common.

In tin- present case the statute gave a lien and right of |mis- 
session of the grain in question to the <lcfen<lnnt and obliged 
him to sell the grain within thirty «lavs from asserting his right 
of lien. It was im|xissiblc for the defendant to exercise his stat
utory rights without bmiking into the « in question,
and there is no suggestion that in «loing so he <li«l mon* «lamage 
to the buildings than was necessary.

The next item to la- dealt with is the plaintiffs’ claim in re
spect ô(M) bushels of old oats remaining over from the
season of 1911. The evidence is conflicting us to whether any 
of these old oats mnained on the premises at the date <if tin* 
d<>fcndant's taking powewion. One <«f the witnesses, Clyde 
C'levinger, declares that none* were left. David Lynch states 
that he was in the grunnrms and did not sis» any old oats then*

MAN.
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before he begun to thresh, and that he certainly would have 
notieed if there hud been 1(H) bushels, or any to speak of. On 
the other hand, several witnesses on behalf of the plaintiffs 
state that there were some old outs, estimated at about 500 
bushels, still remaining when the new oats were deposited in the 
granary.

Assuming that there were some old oats at the time of the 
threshing, the plaintiffs, by depositing the newly threshed oats 
on the top of them, so intermingled the grain that it would be 
impossible for anyone to separate them, and the most one van 
do in reference to these old oats would be to place them in the 
same category as the oats which are said to have disappeared. 
The question is, which of the parties should bear tin* loss of the 
grain which has disappeared?

If the missing grain had l>ecn taken away before the date of 
the seizure by the defendant it is clear that the defendant can
not be held liable for it. I am quite satisfied that the defendant 
himself did not take away any of this missing grain, and that 
he has accounted for all the grain he did take away. There is 
no evidence to shew that either of the plaintiffs took the grain. 
Still, it was stolen by somebody.

Assume, now, that the grain was stolen after the date of the 
defendant’s seizure. The defendant had appointed Clyde < le- 
inger, in the immediate neighbourhood, to keep an eye on the 
property with a view to protecting the grain, and he was there 
all of Novcmlxr and December while the grain was being ed. 
The defendant, having taken possession of the grain under his 
lien, was in the position of a bailee. In Heal on Bailments, p. 
148, I find the following statement of the law, taken from Story 
on Bailments, 9th ed., sec. 338:—

The true principle supported by the authorities seems to be that theft 
per ne establishes neither responsibility nor irresponsibility in the bailee. 
If the theft is occasioned by any negligence the bailee is responsible; if 
without any negligence, he is discharged. Ordinary diligence is not dis
proved even presumptively by mere theft, but the proper conclusion must 
be drawn from weighing all the circumstances of the particular case. This 
is the just doctrine to which the learned mind of Mr. Chancellor Kent has 
arrived after a large survey of the authorities; and it seems at once rational 
and convenient.

In Finnicane v. Small (1795), 1 Esp. 315, the defendant, a 
bailee for hire, had received a trunk containing valuables. The 
valuables were stolen, possibly by some employee of the defen
dant, but without any imputable negligence of the defendant, 
and it was held that the plaintiff was not entitled to recover.

For this reason I am of opinion that whether the missing 
grain was stolen l>efore or after the defendant's seizure, the loss 
must fall upon its owners, namely, the plaintiffs.

Mr. Cooper, K.C., on behalf of the plaintiffs, |>ointed out

7
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certain discrepancies in the account claimed by the defendant in 
his set-off, one being an item of $1.19, another being that the 
defendant charged $5 for each load of grain he carried to the 
station, whereas it appeared that one or more of the teamsters 
had only been paid $3.60 per load. Then Stait charged himself 
with 150 bushels of grain, whereas he got 163, the difference 
being about $4.00.

On the other hand, see. 7 provides that the lien-holder may 
sell the grain at a fair market price. It was shewn in the present 
case that the market price of oats during the period in question 
was about 24c., but the defendant was able to procure about 
30c. per bushel from farmers in the neighbourhood who other
wise would have had to purchase and carry their oats from more 
distant points

I think it is therefore not worth while to take these three or 
four small items into account, as I have not sufficient material 
More me to make the account exactly accurate.

If the plaintiff Hill instructed Chrisler, as he said he did, to 
employ Stait to haul out the grain and get his money, undoubt
edly Stait would have charged $5.00 a load, for that was shewn 
to Ik* the ordinary charge in the neighlxiurliood.

To summarize my conclusions, I find:—
1. That the defendant's rate of remuneration for threshing 

was fixed between the parties.
2. That the defendant acquired a thresher’s lien in accord

ance with the Act.
3. That the plaintiffs having left the premises and neigh- 

Inmrhood the defendant was justified in breaking into the out
houses for the purpose of seizing and selling the grain therein.

4. That the plaintiffs must bear the loss of any grain which 
disappeared or was stolen, including the old oats of the year 
1911.

5. That the defendant is entitled to retain the amount lu- 
received for the grain which he sold.

6. That the plaintiffs are entitled to the sum of $110.10 
al)ove mentioned.

With regard to the question of costs, the plaintiffs have 
succeeded on a small and almost undefended item of their claim. 
On the main questions involved in the action the defendant has 
succeeded.

In Forxter v. Forquhar, 11893) 1 Q.B. 564, at 508, Bowen, 
L.J., delivering the judgment of the Court of Appeal, says:—

It has become usual in cases which arise under this rule to cite to us 
language of the late Master of the Rolls, Sir George Jessel, in the case 
of f'ttoper v. WhitUngham, 15 Ch.D. 801, as if it contained an exhaustive 
definition of “good cause” under O. LXV., r. 1. The case of Cooper v 
Whitlinghiwi was not a decision on the meaning of the term “good cause.” 
It was an enunciation of a principle upon which, in the opinion of the Master 
of the Rolls. Judges should exercise their discretion under the earlier portion

MAN.

k. n.
1013
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Against any attempt on the part of any Court to impose by definition or 
otherwise a fetter on the discretion which the law has left to a Judge in 
any particular case this Court has always protested. . . . Although

Him. lie has won the action, he may have succeeded only upon a portion of his 
« r circumstances which make it more reasonable that he should

Stait. bear the exjiense of litigating the remainder than that it should fall on his

•

opponent. The point is not merely whether the litigant has been oppreosive 
in the way he waged his suit or prosecuted his defence, but whether it would 
be just to make the other side pay. We can get no nearer to a perfect test 
than the inquiry whether it would be more fair as between the parties 
that some exception should be made in the sjM-cial instance to the rule that 
the costs should follow u|h>ii success.

Sec also Lowe v. Holme. 10 Q.B.D. 28b. and Luml v. ('<imp- 
bell. 14 Q.B.D. 821.

In the present instance I think that justice will he done by 
adopting, mulatis mutandis, the order made in Lund v. (’amp- 
bell, 14 Q.B.D. 821, at 830, and by entering judgment for the 
defendant with costs of action and by further ordering that the 
plaintiffs have the costs of the issue relating to the SI 10.10, the 
amount of which debt and costs will be deducted from the de
fendant's costs.

./ udyment accordi ugly.

MAN. MATTHEWS v. OMANSKY.

K. B.
1 • 13

Mnnilnliii King's Bench, 1‘rendrrgnsl. ./, October Hi. 1913.

1. Track name (6 1—2)—What may be—Descriptive term “The Clean
ers"—Clothes cleaning establishment.

An exclusive right to the use of the words “The Cleaners. ' ' which are 
merely descriptive of a well-known business, eannot be acquired by one 
engaged in the business of clothes cleaning, unless it uppears that the 
words have ceased to have their primary meaning as descriptive of a 
business, and have acquired a secondary meaning specially descriptive 
of the elaimant.

|Cellular Clothing Co. v. Mniton, |IH99| A.C. 320. referred to.|
2. Trade name (| 1— 9)— Protection op— Unfair competition- Vhe op

DESCRIPTIVE NAME.
Where the term “The Cleaners" was adopted as a trade name by 

a cleaner of clothing, with the first word in small letters and the last 
more prominently displayed in the form of an inverted crescent, the 
subsequent use of the words “Fort Rouge Cleaners'' by a business rival 
will be restrained, where the first two words were used in smaller type 
■od the last so u ranged aa i" appear more prominentlj in a form similar 
to that adopted by the plaintiffs, if the similarity has created confusion 
lie tween the two establishments, so as to mislead a number of the plain
tiffs’ customers.

1 Ac# v. Unity, L.R. .*» Ch. 155; Hendricks v. Montngu, 17 Ch. I). 93*.
Tnylor v. Taylor, 23 L.J. Ch. 255; and Knott v. Morgan, 2 Keen 213. 

4N Eng. Reps. (HO, referred to.)
3. I.NJCNCTION (j | M—121)—PROTB4TION OP TRADE NAME—DESCRIPTIVE

TERM—V.NPAIR VHE OP.
The use by a clothes cleaning establishment of the descriptive term 

“Fort Rouge Cleaners,” with the last word prominently displayed

06
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in tin- form of mi inverted crescent and the first two in Hinullvr ty|ie MAN.
will be enjoined us a wrongful imitation of the trade name “The Clean- -—
crs." previously adopted by a competitor, with the word “The" in K. It. 
small letters anil the word “Cleaners" prominently displayed in the 1913
peculiar form adopted by the defendant, where the defendant's use ___
of such name results in confusion between the two establishments so Matthews 
as to mislead a number of the plaintiff's customers. ,,

I Lu v, Haley, L.tt. 5 Ch. 155; Hendrick* v. Montagu, 17 Ch. I). tilts. Om.\\>ky 
Ii4ti; Taylor v. Taylor, 23 L.J. Ch. 255; and Knott v. Morgan, 2 Keen 
213. 4s Kng. Reps. 010. referred to.|

Action to restrain the defendant from using the plaintiffs’ s,|Uement 
trade-name.

Judgment was given for tin* plaintiffs.
/•’. .1/. Hurbidge, for plaintiffs.
11". II. Trueman, for the defendant.

I’hkndkhoast, .1. : This is an action to restrain the defendant Prendergast..i. 

from using the plaintiffs' trade-name.
The plaintiffs for the last ten years have been carrying on, at 

the corner of Jessie and John streets. Fort Rougi1, in this city, 
a clothes cleaning business, which, developing from its more 
humble beginnings, has become an important establishment of 
that class.

The business of clothes cleaning, when carried on in all its 
branches, comprises dry cleaning, renovating or spotting, and 
steaming and pressing. Dry cleaning, which is by far the more 
elaborate process, requires special apparatus for the purpose, 
and I understand that there are only four establishments, of which 
the plaintiffs' is one, doing that special work in this city. Hut 
there are quite a number of concerns engaged in the rudimentary 
process of renovating, spotting and pressing, which is work carried 
on by hand with the simple aid of cloths, brushes, etc.

From the beginning the plaintiffs have called themselves 
“The Cleaners" and whenever using their name graphically 
have used it so arranged and devised that under the word “The" 
in smaller letters, the word “Cleaners" was made to appear more 
prominently displayed in what was called an inverted crescent.

This name, displayed as stated, they caused to appear on 
the exterior walls of their building, on the sides of their three 
motor vehicles, on their letter-heads and price lists, on business 
cards, of which they caused a great number to be distributed 
among their patrons, and on eleven 20 x 12 feet ail. signs distributed 
in different parts of the city.

On February 14 last, the defendant, who had previously been 
doing clothes cleaning in other parts of the city as The Dominion 
Renovating House, The American Star Dry Cleaners, The A.R.C.
Renovating (Company, and The Imperial ( 'leaners, started business 
at I2M Osborne Street, which is also in Fort Rouge. He caused 
signs to be put up outside the building with the words, “Fort 
Rouge Tailors and Furriers, Cleaning and Pressing a Specialty,”
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man. and oil the window another sign reading “The Port Rouge Clean- 
K P era.” It would appear that the work that he did at that place
loci 11s tailor or furrier was very little.
----  On May 15 the defendant opened another place on the corner

X vnmws (’()rv(|oll nn(j j(l|,n streets, which is just 140 feet north of the 
Omanhky. plaintiffs’ establishment. There he put up a sign “Branch of 

crenderMit » ^'or^ ^<)Ugc Cleaners—Receiving Office.” This last place was
a very small one, something like an office. No actual work of 
any kind was ever done there, and the defendant says lie opened 
it “just so as that the people would think he was doing a big 
bu inoss.”

I should add that nowhere on those signs at the two different 
places, did the defendant use his ordinary name.

Now, ever since starting business in Tort Rouge, the defen
dant caused cards and letter and bill-heads to be printed with 
the words “Fort Rouge Cleaners” so arranged ami devised that 
under the two first words in smaller type the word “Cleaners” 
is made to appear more prominently and also displayed in the 
so-called inverted crescent disposition. Some of these cards he 
gave to canvassers, and caused 2,000 of them to In- distributed— 
the greater number, as I have no doubt from his own evidence, 
in Fort Rouge.

The defendant admits that when he had those cards and letter
heads printed he had seen the device on the walls of the plaintiff^' 
establishment. He was willing to admit that the two signs or 
advertisements are liable1 to create confusion.

That the similarity in the two devices is likely to cause con
fusion, seems to me manifest from bare inspection. That it has 
in fact created confusion, is established by the evidence. It is 
significant that three of the defendant’s canvassers, called by him 
as witnesses, should have shewn in their examination in chief, 
although with another pur|M)se, that they each had on several 
occasions to dispel the confusion which existed in the minds of 
would-be customers as to the identity of the two firms.

As to intention, without relying specially on the testimony of 
one witness who says that one of the defendant’s canvassers 
represented himself as an agent for The Cleaners, I take it that 
the evidence as a whole leads forcibly to the conclusion that the 
defendant in adopting the particular device and opening up the 
second stand so near that of the plaintiffs’, meant to divert that 
which was intended to lie the plaintiffs’ patronage and business 
to his own use and advantage.

The ap|H‘llation “The Cleaners” adopted by the plaintiffs, 
is descriptive of a well-known trade and so cannot Is» exclusively 
appropriated by them.

It is mon-over descriptive of the defendant’s business as well 
as of that of the plaintiffs', for, although the former has not the 
necessary apparatus to do dry cleaning, he nevertheless does
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clothes cleaning in some if not in all its branches, and it is more- MAN. 
over shewn to lie customary for those cleaners who only do renov- K p 
ating, spotting and pressing, to almost invariably take in orders 1013 
for dry cleaning and have it done by the larger establishments. -----

It was open to the plaintiffs to establish an exclusive right to Matthews 
the use of the name which they have adopted by shewing that omankky. 
tin* word has ceased to have its primary meaning as descriptive f ^
of a business and has acquired a secondary meaning specially 
descriptive of their firm—although they would have to establish 
this not only with respect to the surrounding locality but also to 
the larger territory where both firms find their clients. But the 
plaintiffs have not shewn that—not at all events as to the name 
considered strictly as a trade name, to which I am just now con
fining myself.

In Cellular Clothing Co. v. Maxton, (18901 A.C. 320, Lord 
Davey refers to the difficulty meeting one who takes 
to prove that words which are merely descriptive* of goods have 
acquired such a secondary meaning; and this will apply with 
so much more force than with respect to a line of goods, in a case 
as tin* present one where the description is ^ a trade, and is so 
broad ami comprehensive.

This case, however, is not one having to do with a trailer's 
exclusive right to use a particular name, but rather comes within 
the principles governing deceptive signs and advertisements 
where tin* name, when it is an element, should not be considered 
by itself but together with the particular use which is made of it, 
as well as all other circumstances which render deception likely 
either in intent or in fact.

It is fraud on the part of one person to attract to himself the 
custom intended for another, by false representations, direct or 
indirect, that the business carried on by himself is identical with 
the business of the other: Lee v. Haley, L.1L 5 Cli. 155.

I11 Hendricks v. Montagu, 17 Ch.D. 638, at (>4f>, James, L.J., 
said that in such cases, all that the Court requires is to be satisfied 
that the names are so similar that one will likely be deceived.

Sebastian, in his work on tin* Law of Trade-Marks, 5th oil., 
says at 151:—

The infringement may consist in the imitation of the general u|>|>onrunce 
of the plaintiff’s mark, and where both trade-marks are of a composite 
character it is possible that, though no one particular mark has been ex
actly imitated, or the principal mark which has been reproduced cannot, 
for some reason or other, be protected as a trade-mark, the combination may 
be very similar and likely to deceive and will therefore be restrained by 
injunction.

It thus appears that it is not necessary in eases of this class 
that the plaintiffs, to be protected, should have an exclusive right 
to the name.

There is infringement if ordinary purchasers purchasing with ordinary

D725D
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caution is likely to he misled; on the one hand the Court will not strain 
its jurisdiction to protect fools and i>. , on the other hand, it will not
require such minuteness of imitation as to deceive persons of unusual sagacit y 
and information: Sébastian, cited supra, 5th «‘<1., p. 11.

Resemblance is of the very greatest importance in such matters, 
and if the Court cannot find any other reason for the resemblance, 
it will infer that it was adopted.for the purpose of misleading: 
Taylor v. Taylor, 23 L.J. Ch. 2.r>.r>.

And so I must infer in the present case.
The plaintiffs having, however, adopted as a trade name a 

word which is publia' juris, the defendant cannot be restrained 
from using such a name which is common property. He can only 
be restrained in the particular use lie has made of it, wherein the 
deception lies.

In Knott v. Morgan, 2 Keen 213, IS Eng. Rep. tilt), the defend
ants were not restrained from using the particular words “ London 
Conveyance, " etc., but only from using them as they had done, 
in “such manner as to be a colourable " of the plaintiffs'
name and device."

The relief in tin* present case cannot go further.
As to costs, I am not quite sure what disposition I might 

otherwise have made of the same, as the relief granted is not 
exactly the relief sought, and the reference to the defendant’s 
cards ami device in the statement of claim seems only to be 
made with the secondary object of pointing to fraudulent intent 
in the adoption of the trade name as such. But as there can be 
no doubt in my mind of the defendant’s intention to deceive, 
and all the necessary averments being contained in the statement 
of claim, I think that the costs should, as in the usual course, 
follow the result of the action.

The defendant will be restrained from using the words or names 
“The Cleaners" and “The Fort Rouge Cleaners" in such manner 
as to form or be a colourable imitation of the words “ The ( ’leaners" 
as used by the plaintiffs. Costs to the plaintiffs.

Judgment for plaintiffs.

Re COOPER.
(hi I min Supreme Com I (Appellate Division). Meredith, f).. Iinrroir.

Maclaren, I layer, and llodipns, JJ.A. October 22, 101.1.

1. Wll.I.H (6 III A—75 I—('OXHTKICTIOX—WoHIl PARTLY KKAHKI>—PROHATK.
I pmi a question «if «‘«instruction of a will tin- original will may lie 

looke«l at. not t«i vary or cut down the word* «if which prohate ha* 
Im-vii granted, hut simply to enable such word* to In- interpret! liv the 
court, ami the exception i* applicable where it appears that, a vital 
xvfiril was partly erased by inadvertence in the original will, but was re
tained intact with it* context in tin* probate standing unrccalhsl by 
the Surrogate Court.

[Ne Cooper. 13 D.L.R. 2111. reversed in this respect; He llarrison, 
Mi Cli.l). 190. referred 1««.|
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2. Wll.LH I# III A—7S|—( UXHTIU (TKIN—MlSSIX(i WORD. WIIKX MWI.IKD.
In construing a will, the court has power in n |noper caw !«» siipplx 

a missing woril. awl where tli«* contents shew tliat a word has been 
iimlesigncilly omitted ami demonstrate what, addition hy construction 
will fnllill the intention with which the document was written, the ad
dition will by construction In* made, especially where the provision 
at. issue would lie absolutely meaningless, unless the missing word 
were supplied.

1 l(e Cooper, Id D.LIt. 2111. reversed in this respect; l*rith \. I'uol;*.
:t |)cti. & .1. 2.12. 21H1; he a v. hep. 1 IMS. M. k li. 7:«. *4. 4:1 K It. 43.1, 
4M; He Holden, 5 O.L.It. Mil, referred to.]

Appeal hv Hurry S. Cooper and his adult children from 
the order of Kelly. .1.. lit Cooptr, 1-1 D.L.K. —til, 4 O.W.N. 1360, 
upon an originating notice, determining questions of construc
tion of the will of Francis Cooper, deceased.

The appeal was confined to the question of the proper con
st ruction of the residuary clause.

II. T. Hrckt for the appellants.
,/. li. Mi nthth, for the Official Guardian, representing the 

infant child of Harry S. Cooper.
,/. li. (huh. for the executors.
./. fifth r, K.C.. for Margaret J. Fulton and others, the 

respondents.

The judgment of the Court was delivered by G arrow, J.A. : 
—The residuary clause is the only one now calling for attention.

The judgment is reported in 4 O.W.N. 1360. and at p. 1361 
the residuary clause, as it appeared to the learned .Judge, is 
set forth, but, as the appellants contend, improperly omitting 
the very material word “my” immediately before the words 
“three nieces and five nephews.”

The will had been duly proved in common form in the 
proper Surrogate Court, and in the probate copy certified by 
that Court the word “my” appears, as part of the contents of 
the will. This conclusion, while it stands unrecalled by the 
Surrogate Court, is, I think, conclusive upon all parties to this 
proceeding as to the contents of the will. And the construction 
of the clause in question must, therefore, be as if this word 
“my” immediately preceded the words “three nieces and 
five nephews.”

Upon a question of construction the original will may be 
looked at. not to vary or cut down the words of which pro 
bate has been granted, but simply to enable such words to be 
interpreted by the Court. See In rt Harrison, 30 Ch. I>. 390. 
And, looking at the original will, which was produced, appar
ently without objection, at the hearing and again before us. it 
is at least apparent, I think, how the learned Judge came to 
omit the word in question. There had. it appears, on the 
face of the will been an extensive erasure immediately pre-
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ceding the word in question, and the erasing stroke extended to 
and in part upon the word “my” hut did not actually pass 
through it, and the learned Judge apparently assumed, with
out referring to the prohate copy, that the word was included 
in the erasure.

It is obvious that the introduction of the word “my” 
presents such a wholly different case from that which the learned 
Judge considered, that no good purpose would now be served by 
entering upon a full consideration of his reasons for the conclu
sions at which he arrived. I shall rather, as more to the pur
pose, deal with the question—not a difficult one, it seems to me— 
as if it was, as in fact it is, now presented for the first time.

The facts are very few and uncomplicated. The testator 
was unmarried. He left two brothers surviving, namely, Barry 
S. Cooper and William F. S. Cooper. Harry S. Cooper had 
eight children, of whom three were females and five males. 
William F. 8. Cooper, so far as appears, was unmarried. The 
testator also left other nephews and nieces to the number of 
more than eight, but the exact number is not stated—the children 
of deceased brothers and sisters. The testator was apparently 
well disposed towards his brother Harry 8. Cooper, to whom 
he left in his will a substantial bequest.

The contention of the appellants is. that the Court should, 
under these circumstances, supply the word “children” after 
the word “nephews” to make the clause read “my three nieces 
and five nephews, children of Barry 8. Cooper.” And with that 
contention I entirely agree.

That the Court has power in a proper case to supply a miss
ing word cannot he disputed. The rule is stated in many 
cases : among others by Knight Bruce, L.J., in Pride v. Foeths, 
3 DeG. & J. 252, at p. 26ti, in these words : “Again, all lawyers 
know that if the contents of a will shew that a word has been 
undesignedly omitted or undesignedly inserted, anil demonstrate 
what addition by construction or what rejection by construction 
will fulfil the intention with which the document was written, 
the addition or rejection will by construction be made.”

■Similar remarks by the same learned Judge occur in the 
earlier case of Key v. Key, 4 DeG. M. & G. 73, at p. 84, 43 Kng. 
R. 435, at 439. See also Mellor v. Daintrce, 33 Ch.D. 198; lie 
ltoUhn, 5 O.L.R. 156, at p. 162.

The Court must, of course, first be satisfied from the language 
of the will what was the real intention of the testator ; for it 
is only to give effect to such intention that the implication can 
be made.

In the present instance, upon the facts, the matter does not, 
it appears to me, admit of a reasonable doubt. The testator 
had some eighteen or more nephews and nieces. Out of these
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he selected as the special subjects of his bounty in the clause in 0WT 
question, three nieces and five *ws—exactly the number and s. c.
description of the children of his brother Barry S. Cooper; and 1013
he coupled with the gift—for Some purpose, it must be assumed —
—the name, not of his other surviving brother, who had no ( ool“ R
children, but of bin brother Barry S. Cooper; a conjunction ab- ----
solutely meaningless unless the word “children” is to be sup- fi«Tow,.i.a 
plied, as the appellants contend.

I would allow th«- appeal and declare accordingly. Costs of 
all parties out of the estate.

Appeal allowed.
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REX v. AHERNS

Min'In Su in i ini’ I'ourt. Harvey. C.7.. Slum!. Beck, Simmon*, ami 
Walnh. 77. October 11. 1013.

1. Criminal law (• II A—3S>—ConmAt to prosect-te—Fiat granted by
“ACTINO ATTORNEY-GENERAL”—LORD'S DAY ACT.

A fiat for the commencement of n prosecution for a violation of the 
Ixird’a Day Art. K.S.C. 19HI1. cli. 153. signed by a mendier of a Pro
vincial Executive Council as “Acting Attorney-General" is valid, and 
liia authority need not In* shewn; since it. will In- |iresunied that he 
was properly appointed to act in such capacity. (Per Harvey. C.J.,
Stuart, and Walsh. .1.1.1

2. Evidence (HI M—3H41—Bvbiwx of i-roof—Criminal c asks—Viola
tion of Lord’s Day Act—Necessity of i-rohk<ttion shewing
CONSENT OF ATTORNEY-GENERAL.

It is not essential that a fiat from the Attorney-General authorizing 
the commencement of a prosecution for a violation of the l»rd s Day 
Act. R.S.C. Itmfi. eh. 153. should Is- put in evidence on the trial as a 
part of the case for the prosecution; the absence of such consent being 
a matter of defence. (Prr Harvey. C.J.. and Stuart. .1.1

[Jf,.r v. I nmnlinn Pacifie Haihray, 12 Can. Cr. Cas. 5411. distin
guiehed.]

3. Certiorari 11II—211— Proceih re—Hearing—Admissibility or affi
davit of magistrate.

fin an application for a writ of miiorari to set aside a conviction 
for a violation of the l>ord's Day Art. R.S.C. lOOtt, eh. l.»3. on the 
ground that it had not lieen shewn that a fiat had lieen obtained under 
the Act. an affidavit of the convicting magistrate in answer is ad
missible to shew that. In-fore information was laid, he had received tin- 
fiat of the Attorney-General to the prosecution la-ing instituted as 
the statute requires, and that it was in his possession during the 
trial. (Per Harvey. C.J., and Stuart. J.)

4. Criminal law i 8II A—.3.3)—Consent of attorney-general to mom;
CVTION—SlFFKTKNt’Y OF—DlT'LIC ITY.

Notwithstanding the fact that the fiat or consent of the Attorney- 
General to prosecute for a violation of the Lord's Day Act. R.S.C.
HMitt. eh. 153. a person, upon a charge that he “provided, engaged in.or 
was present at" a forbidden performance on Sunday, states three

6
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ALTA. separate ollem-e*. it is not liml on that at-vouiil. ami a priw-eiitioii 
may In* maintained thereunder for any one of tin* olfenees nientioneil.

s.v.
mi:t

(/’«/• Harvey. (\.f„ ami Stuart, .1.)
,ï. Si mix v 16 II- ."M--Ami si MixTM—Tiikatiui ai. pkhkokmam t Uum's

IlKX

Thompson.

Day Act- .Vctkpti.no conthihi tionh nrr not ciiakoino moms

Where tickets of admi-imi were not sohl on Siimlax to a moving 
|iictnre show, nor an admission fee eliarged, nor any person re«|nested 
io pay one. hut a plate, near which an employee of the theatre was 
stationed, «as placed near the entrance, and on which any person who 
desired to do so might place emitrilmtions, the performance was not 
one “at which any fee is charged directly or indirectly" in violation of 
see. 7 of the Lord’s 1 )ax Act. It.S.C. 10011. ell. 1 .‘id. (/Vi* Heck. Sim
mons. and Walsh. .I.f. i

Statement Reference to tin- Court • n banc in regard to points of law 
arising on an application for a writ of certiorari to bring up 
convictions for the violation of tin- Lord’s Day Act. R.S.t ' 1906, 
ch. 153. ( a) whether a fiat signed by one as “acting Attorney - 
(leneral" was sufficient to permit the prosecution : and (ft) 
whether the accused charged an admission fee directly or in
directly to a Sunday moving picture show, by accepting such 
contributions as the spectators might sit fit to make.

The first question was answered in the affirmative, and the 
last in the negative.

L. /•’. ('tarry, Deputy Attorney-General, and ('. .1. tirant, 
K.C.. for the Crown.

(ho. It. O'f'onnor, K.C.. and II. .1. Mackic, for defendants.

Harvey, C.#F. : 1 agree with the conclusion reached by my
brother Stuart, and with the reasons stated by him and have 
little to add.

The word “collection” ordinarily suggests a voluntary con
tribution because that is the kind of collection which is most 
frequently in evidence. Hut. at a certain time of the year, we 
realize that the collection made by the tax collector has suffi
cient force behind it. Every large law office also has its col
lection department, contributions to which have little spon
taneity or voluntariness.

It is necessary to he careful not to he misled into forming 
a wrong conception from the use of the word “collection.”

On the other hand, as pointed out hv my brother Stuart, a 
counsel fee in England cannot be collected by process of law, hut 
it is nevertheless thought of. and. 1 think, quite properly, 
thought of as a charge made to and which must be borne by the 
litigant.

In the present case, instead of a definite sum being stated 
by the management as the compensation to lie made for the 
prospective entertainment, as is done on other days, a plate 
was placed at the door in charge of an employee, in which people
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entering were expected to place a contribution. Is there, how
ever, any substantial difference between this method of proced
ure and the usual one on other days further than that no specific 
sum is named by the management ! On a week day, the fact 
that the doorkeeper * persons to pass in without payiin:
would scarcely he a reason for saying that no fee was charged. 
Certainly no fee was charged to them, hut it was to many 
others. On the occasion in question, it appears to me clear, and 
it is so stated in the reference, that those who attended or the 
majority of them were intended to pay a fee though the amount 
of it was left to them.

Knowing the usual fee, which is a small one, it could con
fidently he expected that the spectators would, in most cases 
pay that amount. Though there could, perhaps, he no legal 
compulsion to enforce that payment and though, perhaps, ad
mission might not be refused if it were not made, yet there was 
a force consisting of the spectators’ sense of common decency or 
honesty, coupled with tin- stationing of a person at the plate, to 
observe whether a contribution was made or not, which would, in 
most cases, he quite as effective as any legal right or remedy.

There seems to me no reasonable room for doubt that the 
act comes within the spirit of the prohibition, and for the 
reasons 1 have stated, I think it comes fairly within the letter of 
it as well.

Sti'aht, J. :—These are references made to the Court # n banc 
by Mr. Justice Heck, in regard to certain points of law arising 
before him on four applications for writs of certiorari to bring 
up convictions made against the several defendants for viola
tions of the Lord’s Day Act, K.8.C. 1ÎIUG, ch. 1511. In tin* first 
three cases, the facts are stated hv Mr. Justice Heck in a stated 
case. In Hex v. Ahern*, the whole material which was before 
him, including the evidence, is also before us.

The reference so far as material, in view of admissions on 
the argument, is in the following terms:—

Tliese question*: that is, tlit* ground* upon which the several convic
tions ore attacked, are ns follow*:—-

1. Ity sec. 17 of the Act. no prosmition for a violation of the Act can 
Ik* commenced without leave of the A1t orney-CleneraI of the province.

No flat was put in evidence. (In the return of these applications lie 
fore me, an affidavit of the magistrate was tiled. *t iting that a flat for the 
prosecution of (miming the defendant) for violation of the laird's Day 
Act was issued ami signed by the Acting Attorney-tleneral for the Pro
vince of Alliertu, on dune 27, 101 :i; that the flat was delivered to and in 
the possession of the magistrate lieforc the information was laid, tint 
the information was laid on dune .‘HI, lOl.'l, and that at the time of I lie 
trial, the flat was annexed to the information ami that both were on the 
magistrate's desk during the whole of the trial.

ALTA.

S.C.
101.1

Kr.x

Thompson.

Hariey, C.J.

12—14 Ü.L.B.

A2C



178 Dominion Law Reports. 114 D.L.R.

ALTA.

8.C.
1913

Rex

Thompson.

The fiats were in the following words:—
Province of Alberta :

1, Charles Richmond Mitchell. Acting Attorney-General for the Pro
vince of Alberta, give leave for a prosecution to 1h- issued against (naming 
the defendant), of the city of Edmonton, in the Province of Alberta, for 
a violation of the Lord's Day Act, being oh. 153 of the Revised Statutes
of Canada, 1900, in that the said ............ did on Sunday, the 8th day of
June, 1913, provide, engage in, or was present at a performance or public
meeting in the .............. theatre in the said city of Edmonton contrary to
the provisions of the said Act, sec. 7.

Dated at Edmonton, this 27th day of June, 1913.
( Sgd. ) C. R. Mitchell.

Acting Attorneg-Ucncrat.
In respect of the fiat, I nsk the opinion of the Court as follows:—
(а) Was it essential that the fiat should lie put in evidence as part of 

the case for the prosecution T
(б) Can it, under the circumstances stated in the magistrate’s nlli- 

davit, be taken to have been put in evidence, it not appearing that it was 
brought to the notice of the defendant or his counselT

(c) Is the fint clTective, being signed by the “Acting” Attorney General 
and not by the Attorney-General in person? If it lie, is it necessary to 
shew the authority of the person purjiorting to act for the Attorney Gen
eral?

(rf) Dot's the fiat, having regard to its terms, justify (1) the informa
tion. and (2) the conviction?

(c) Ought the magistrate's allldnvit to bo received in answer to the 
summons for a certiorarit

2. The effect of the evidence is that in each of the three theatres a 
moving picture show was given on the Sunday, designated in the con
viction. As to Thompson, he was not the licensee of the theatre, but 
manager only; the licensees were called a company, but, apparently, were 
a partnership, of which Thompson was not a member: as to Hammond, he 
was in precisely the same position ; as to Churchill, he was personally the 
licensee. The evidence in each case shewed that no tickets of admission 
were sold—no one entering the theatre was charged anything—no one was 
asked by anyone to pay or contribute anything—some entered without 
giving anything—a plate was placed upon a stand near the entrance in 
which people entering were expected to place a contribution, and most of 
the people entering did so—an employee stood near the plate. The de
fendants were respectively present at the shows given on the day in ques- 
tion at the respective theatres with which they were connected.

In respect of this evidence I ask the opinion of the Court as follows:—
1. Does this evidence disclose an offence against the provisions of sec. 

7 of the Act ? Alore precisely can it lie said that the performance was 
one “at which any fee is charged, directly or indirectly, either for ad
mission to such performance or public meeting or to any place within 
which the same is provided, or for any service or privilege thereat"?

2. If so, in view of the terms of the flat and of the information, were 
the defendants Thompson and Hammond properly convicted?

The Ahern* case stands ill the same position as the others, 
and generally the same questions arise with respect to it.
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With respect to the question of the position of Mr. Mitchell 
and his authority to issue the fiat, it seems a little difficult to 
find a satisfactory basis upon which to dispose of it. There is 
nothing stated in the facts before us to shew the origin of Mr. 
Mitchell’s authority, and it is a question how far we can take 
judicial notice of any customary practice in the arrangements 
for the performance of the duties of the members of the Execu
tive Council. I think, however, we are entitled to take judicial 
notice of the fact that Mr. Mitchell is and was at the time in 
question, a member of the Executive Council of the province. 
See Ilalsbury, vol. Id. p. 492; Taylor on Evidence, 10th ed., 
vol. 1, p. lit. Now, see. 2 of the Attorney-General’s Act, eh. 
6, of the Statutes of Alberta, 1906, reads as follows:—

There shall 1m- » department of the civil service of the province to 
Ik- culled the department of the Attorney-General. over which the mendier 
of the Executive Council appointed by the Lieutenunt-Governnr under the seal 
of the province to discharge the function* of the Attorney-General for the 
time being shall preside; and the said Attorney-Genera! shall rx officio 
1h* Hi* Majesty’s Attorney-General in and for the province.

In my opinion, the Court ought, in the present case, to apply 
perhaps with especial force the maxim omnia pnisuminitur esse 
rite acta. We know that Mr. Mitchell was a member of the 
Executive Council of the province. We find him discharging 
one of the functions of the Attorney-General. I think we ought 
to presume that lie was appointed to do so “by the Lieutenant- 
Governor under the seal of the province.” The fact that he was 
apparently only doing so “for the time being” and that this 
temporary nature of his duties was indicated by him by in
serting before his official title the word “acting” cannot, in 
my opinion, be held to derogate from his authority or to in
dicate that he was not really Attorney-General. He was cer
tainly acting in that capacity. We ought, I repeat, in my op
inion, to presume that he was rightly appointed to do so. and 
the statute says jn effect, that the person so appointed to do 
so “shall er-officio he His Majesty’s Attorney-General in and 
for the province.” I therefore think that the first part of 
question 1 (cl should be answered in the affirmative, and the 
second part in the negative.

With regard to question 1 (a) I am of opinion that it was 
not essential that the fiat should lie put in evidence as part of 
the ease for the prosecution.

The case of Hex v. Canadian Pacific Railway, 12 Can. Cr. 
Cas. T>49, is clearly distinguishable. In that case the judgment 
went specifically upon the ground that the magistrate, before 
taking the information, luul no communication of any kind 
from the Attorney-General indicating that his consent had 
been given. A careful examination of that case will shew that
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the exact effect of the decision is, that before receiving an in
formation, the magistrate must have had communicated to him 
in some way or other, the consent of the Attorney-General. 
The case does not decide what would or would not he a suffi
cient communication. It merely decides, that where there is 
no communication at all there is no jurisdiction in the magis
trate to proceed.

If that case is right in laying down the rule that absence of 
the proper consent destroys the jurisdiction of the magistrate, 
then it seems clear to me, at least, that a complainant in offering 
evidence at the trial in support of an information laid by him, 
should not be expected to begin by proving the jurisdiction of 
the magistrate who is hearing the case. That is not usually 
considered a necessary thing for a prosecutor to do. In my 
opinion, if that question was to be raised at all, it was for the 
accused to raise it, and this they do not seem to have done.

Thinking, as I do, that question 1 (a) must be answered in 
the negative, it becomes unnecessary to answer question 1 (6).

With regard to the admission of the affidavit of the magis
trate in answer to the summons for certiorari, 1 think it was 
clearly admissible.

The usual procedure when a person applies for a summons 
asking for an order for the issue of a writ of certiorari to bring 
up a conviction, is that be applies to the magistrate for copies 
of all the proceedings and makes these copies exhibits to his 
affidavit upon which the summons issues. Surely this affidavit 
is not to be considered conclusive as to what the material in 
possession of the magistrate is. If it can be shewn that a copy 
of some important document has not been obtained and ex
hibited, surely those opposing the summons should be allowed 
to produce it and so to supply the defect. The very principle 
upon which a motion to quash without the issue of the writ pro
ceeds, is that all the material is already before the Court, and 
the issue of the writ is an unnecessary formality. If it is sug
gested that all the material has not been exhibited, then, the 
only alternatives are either to supply the defect by another 
affidavit or to let the writ issue so that everything will be re
turned.

In my opinion, question 1 (c) should be answered in the 
affirmative.

Question 1 (d) refers to the circumstance that the consents 
as signed by the Acting Attorney-General purport to consent 
to a prosecution for a violation of the Act in that the accused 
did “provide, engage in, or was present at” the forbidden per
formance. It is suggested that three separate offences are re
ferred to here, and that the consent must be limited to one 
specific offence. For myself, I am unable to appreciate an argu-
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mont by which it is contended that, because a person consents 
in one document to throe separate or distinct acta, he does not 
thereby consent to each act individually. The consent follows 
the wording of sec. 7 of the Act. One does not need to go so 
far as to say that it would he proper for the Attorney-General 
to give a general “blanket” consent to the bringing of any or 
all charges under the Act. That question may remain until it 
conics up for decision. Rut here we have what is ob
viously a consent to lay a charge for either one of three differ
ent forms of what is put into one section of the Act as a thing 
to he generally prohibited. 1 see no reason for placing such a 
strict limitation upon the form of the consent as is here con
tended for. and 1 would therefore answer the question in the 
affirmative.

The question whether the performances in question come 
within the description given in sec. 7 as being performances or 
publie meetings “at which any fee is charged directly or in
directly,” was the chief question of contention upon the argu
ment.

I'pon consideration, 1 think the true point of view from 
which to examine the matter is this. The statute forbids the 
providing a performance at which a fee is charged. It forbids 
also being present at such a performance. Both the person who 
provides it and the person who is present, for whom it is pro
vided, and who ordinarily pays a fee therefor, are guilty of an 
offence. Before they can he considered guilty, tin- performance 
must he one “at which a fee is charged directly or indirectly.” 
Can both the person providing the performance and tin* person 
present at it avoid liability by a tacit understanding between 
them that there will he an outward pretence made that what 
is paid by the one to the other is paid voluntarily, and does not 
therefore become “a fee charged”? To my mind, one might 
as well say that a licensee under the Liquor License Act does not 
“sell” liquor after hours if after hours lie hands out glasses of 
beer to a crowd ami leaves it to their option to pay even when 
most of them do put down on the bar the price of their drinks 
although an odd one now and then takes his drink and does not 
pay. Of course, other sections and provisions of the Liquor 
License Act would probably create liability, just as here the 
accused would probably be liable under sec. 5 for carrying on 
their ordinary calling on Sunday. But it seems to me the par
allel is close and that just as in the one case no magistrate 
would hesitate to convict for selling, so a magistrate here ought 
not to hesitate in deciding that a fee was really charged. In 
the one ease, who would listen to an accused who attempted to 
say, “I didn’t sell liquor. I just gave it to them and they gave 
me some money”? So here, how can we listen to the accused
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when they say, “ I did not soil entertainment. I did not charge 
for it. I just provided it and they just paid”?

It may he said that I have gone too far in statin;: 1Î: ;* t'vre 
was a tacit understanding between the accused and those enter
ing the theatres, that something should he paid, but, for myself,
J think that is the only proper inference of fact to lx* drawn 
from the facts laid before us. On the one side there was an 
expectation that the people would pay. On the other, in most 
cases, there was an actual payment. Certainly those who paid 
can properly be said to have themselves expected to pay. Cer
tainly both must be held to have known the law. Can it be said 
here, any more than in the case of the distribution of liquor, 
that there was not a tacit understanding that something would 
be paid ?

Take the case of a barrister or physician in England, men
tioned during the argument. Their fee is supposed to be 
purely an honorarium and it cannot be sued for. After doing 
work for a client or patient they might say, “I will charge you 
nothing” and take nothing. Rut if the client or patient offers 
money and it is retained, he generally considers he is “charged 
a fee” even though it could not have been sued for and the pay
ment was purely voluntary. It will not do to argue that the 
analogy is false because the barrister would refuse to act unless 
the fee was paid. Recause, in the present case, unless a sub
stantial proportion of those going in did in fact pay I feel cer
tain there would have been no performance. At any rate there 
would certainly not be a second one.

1 wish to add that I cannot appreciate the force of the argu
ment, that, if we hold a fee to have been indirectly charged in 
these cases, it would mean that, but for the especial exception 
contained in the section, an ordinary church service, where a 
collection plate is passed or left at the door, would be within the 
meaning of the Act. In the first place one might argue that 
that was possibly just what Parliament thought, and that it was 
for that reason that the exception was made. Rut aside from 
that, the argument overlooks the fact that there is a wide dis
tinction between those ceremonies in churches on Sundays, 
which, according to the views of the persons conducting them 
at any rate, whether priest, curate, minister or pastor, are cere
monies of worship of a Supreme Being of which the making of 
an offering is considered part even though many who contribute 
do so only as a matter of custom, and a performance which 
merely has the double object of amusing the spectators and 
bringing gain to the managers: see Baxter v. Langley, L.R. 4 
C.P. 21.

In Murray’s New English Dictionary, the verb “charge” 
is said to mean “to impose, claim, demand or state as the price
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or sum due for anything.” I feel, no doubt, that the silent 
hint given by the plate with a person beside it should be 
treated as an indirect ‘‘claim or demand.”

For these reasons I am of opinion that what was done con
stituted a charging of a fee at any rate indirectly within the 
meaning of sec. 7, and that question 2 (a) should be answered 
in the affirmative.
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Beck, J.:—I stated a ease in three of these matters for the 
opinion of the Court en banc. Of the questions, an answer 
to which was asked, it was agreed that only two need be an
swered. These two substantially are :—

(1) Is a Minister of the Crown for a province, who is not 
the Attorney-General for the province, but is “acting Attorney- 
General” authorized to give leave for the commencement of a 
prosecution under sec. 17 of the Lord’s Day Act?

My answer to this question is in the negative.
The Lord’s Day Act says, “the Attorney-General of the pro

vince.” No provincial enactment can interpret the meaning of 
words in a Dominion enactment ; and, therefore, it is irrele
vant to consider any provincial legislation, having reference to 
the exercise by any one else of the powers of the provincial At
torney-General. There cannot be two Attorneys-General at the 
same time. If there is an Attorney-General he is the Attorney- 
General, and anyone acting for him Is not the Attorney-Gen
eral ; and, in my opinion, an Attorney-General is an essential 
officer of Government, both Dominion and Provincial, under the 
Constitution of Canada, and the Provinces, and our existing 
system of laws.

Then, although the Dominion Parliament has, of course, 
power to interpret the expression, “the Attorney-General of the 
province,” as used in any Dominion Act, Parliament has not 
done so. The Dominion Interpretation Act, when referring to 
Ministers of the Crown, refers only to Ministers of the Dom
inion Government : Rc Criminal Code, 43 Can. S.C.R. 434.

The Attorney-General is the chief law officer of the Grown and a great 
officer of the State . . . and lie is cx officio head of the Bar for the
time being. . . .

The Attorney-General is the only legal representative of the Crown in 
the Courts: Encyc. of Laws of England, vol. 1. pp. 924. 025.

In Re Criminal Code, Idington, J., says:—
It might well lie observed that the Attorney-General is a person gen

erally known to the public and so much in the public eye as to lie pro
bably responsive to such just criticism for neglect of duty as his deputy 
clearly might not be: p. 444.

A somewhat similar observation, with, no doubt, somewhat 
less force, may, I think, be made while contracting the position
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of tin* Attorney-General and anyone else, even another Minister 
of the same Government acting merely temporarily or ad hoc 
in relation to a question upon which the opinions of the electors 
are much divided, and the question of the extent to which many 
of the provisions of the Lord’s Day Act should be enforced is 
eminently an instance of just such a ease.

The second question to which an answer is asked, is, in sub
stance, whether, on the findings of fact stated on the case, there 
was any fee charged, directly or indirectly, for admission.

My answer to this question is also in the negative.
In my opinion it is not necessary to consider any word other 

than the word “charged.” That word involves, to my mind, the 
idea of obligation, and, on the facts stated, 1 see no ground for 
finding any obligation of any kind.

The statute under consideration is a penal statute creating 
an offence. It is a case not of malum in sc but of malum quia 
prohibitum.

There is a difference of opinion between the members of this 
Court as to the interpretation of the words to which I have re
ferred, and this, I suppose, may be taken to indicate that there 
is some doubt as to the meaning Parliament intended to express.

The Judicial Committee of the Privy Council, in The 
“Gauntlet” (1872), L.R. 4 P.C. 184, at 191, VIII. Moo. N.S. 
428. at 439, 17 Eng. Reps., at 377, said :—

No doubt all penal statutes are to lie construed strictly—that is to 
say, the Court must see that the thing charged as an offence is within 
the plain meaning of the words u*ed, and the Court must not strain words 
on any notion that there has lieen a slip or mam omissus. that the thing 
is so clearly within tin* mischief that it must have lieen intended to lie in
cluded and would have been included if thought of. On the 
other hand, the person charged has a right to say that the 
thing charged, although within the words, is not within the 
spirit of the enactment. Rut when* the thing is brought within the 
words and within the spirit, there a penal enactment is to l>e construed 
like any other instrument, according to the fair common sense meaning 
of the language used, and the Court is not to tind or make any doubt or 
ambiguity in the language of a penal statute, where such doubt or am
biguity would clearly not lie found or made in the same language in any 
other instrument.

In the fourth case, that against Aherns, the summons was 
adjourned to be heard before the Court en banc. and on the 
argument, all four cases being argued together, it was agreed 
by all parties concerned, with the consent of the Court, includ
ing myself, that the three other cases should be treated as if 
the summonses had been likewise adjourned, and I then and 
there adjourned them accordingly to be dealt with by the Court 
( n banc on tile facts reported by me, which it was admitted were 
accurately and completely reported.
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Simmons, J. :—These are three applications by way of sum
mons for writs of certiorari to remove and quash convictions 
against the defendants for breaches of the Lord’s Day Act, 
R.S.C. 190G, ch. 153, for that the defendants did, respectively^ on 
Sunday, June 8, 1913, provide a performance or public meet
ing in certain theatres in Edmonton, contrary to the provi
sions of sec. 7 of the Act. Certain questions involved in each of 
these cases were reserved by Heck, J., for tin* opinion of this 
Court.

The most important question submitted is. whether the acts 
complained of constitute an infringement of the Act under 
sec. 7 rendering the parties liable under this section.

Counsel have agreed that we shall deal with this question 
upon the facts as found by Heck, J., which an* as follows:—

(2) The effect of the evidence is that in each of the three theatre* u 
moving picture show was given on the Sunday designated in the conviction. 
A* to Thompson, lie was not the licensee of the theatre hut manager only: 
the licensees were called a company, hut, apparently, were a partnership, of 
which Thompson was not a member; as to Hammond, he was in precisely 
the same position; as to Churchill, he was personally the licensee. The 
evidence in each case shewed that no tickets were sold—no one entering 
the theatre was charged anything—no one was asked hv any one to pay or 
contribute anything—some entered without giving anything—a plate was 
placed upon a stand near the entrance in which people entering were ex 
pected to place a contribution, and most of the people entering did si»— 
an employee stood near the plate. The defendants were respectively pre
sent at the shows given on the day in question at the respective theatres 
with which they were connected.

I have no doubt but that the owners or managers of the 
theatres and the majority of their patrons were aecomplishing 
the same result as would have happened if an admission fee 
had been charged in the regular way. There was surely a 
moving picture show conducted by the owner or manager for 
his own benefit and profit, and probably the usual price of ad
mission was paid by a majority of the patrons. By virtue of 
an implied understanding between the defendants and their 
patrons, a moral obligation existed on the part of the patron to 
pay for the entertainment. No legal obligation, however, was 
called into existence, and I am of opinion that the words of the 
section, “at which any fee is charged, directly or indirectly,” 
apply to a legal obligation, and the word “indirectly” does not 
modify this effect, but provides for such circumstances as arise 
under sub-section *2—where a sum is exacted or charged from 
the patrons under some other guise.

If there i* nothing to modify, nothing to alter, nothing to qualify the 
language which the instrument contains it must be construed in the ord
inary and natural meaning of the words and sentences (Maxwell, on Stat
utes, p. :i); ride Lord Hals^'ry, in Ht. John's Hampstead v. Cotton, 12 
A.C. P.C. 1. at 6.

!
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see no reason for reading into the words of the section an inter
polation quite beyond the “ordinary and natural meaning of

Rex
the words.” This view, it seems to me, receives added force by 
the fact that, in sub-section 5, Parliament has prohibited the

Thompson. carrying on for gain of “any business of his ordinary calling,”
Simmons, J. and, on the facts as submitted to us, the onus would seem to 

be on the defendants of shewing that they were not carrying on 
their ordinary calling or business for gain.

I am, therefore, of the opinion that convictions should be set 
aside.

Wai.sh, J. :—In my opinion it is quite competent for the 
acting Attorney-General to grant a liât for a prosecution under 
the Lord’s Day Act, and I think that we are entitled to assume 
that a member of the Executive Council who signs such a fiat 
in that capacity has been properly appointed to that office. The 
appointment presupposes either a vacancy in the office which 
the appointee is but temporarily filling, or an absence from the 
province or an incapacity from illness or some other cause in 
the regular incumbent of it to discharge its duties. The tem
porary holder of the office is, in my judgment, during his in
cumbency of it, clothed with all the authority vested in him 
whose place he is filling. He is, for the time being, the Attorney- 
General.

1 am of the opinion that the words “at which any fee is 
charged, directly or indirectly,” mean exactly what they say. 
The word “charged” is the governing word in this sentence, and 
in its ordinary meaning it is not broad enough, in my view, to 
cover a payment which is not imposed upon, but is voluntarily 
assumed by him who makes it. There is nothing in the facts as 
stated in the reference to indicate any degree of compulsion on 
the part of those attending the performance to pay an admission 
fee to it, and it is this entire absence of compulsion to contri
bute that leads me to the conclusion that no “fee is charged” 
for admission to performances given under the circumstances 
described in the reference.

•J u dgme n t accordi ugly.

MAN. Re WINNIPEG and ST. BONIFACE.
P~C.

1913
Manitoba Public Utilities Commission, lion. //. A. Hobson, Commissioner. 

October 10, 1913.

1. Municipal corporations (8 II F 1—170)—Powers—Ah to lights — 
Municipal plant—Supplying electricity beyond limits.

It is not ultra fires for a city owning an electric liglit and power 
plant to supply power to consumers in other municipalities.
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2. iMvxn ir.xi. corporation 8 (I UK 1—170)—Powers—Ah to mouth —
Municipal plant—Supplying electricity heyo.no limits.

A city which owns an electric light ami power plant, in supplying 
electricity to consumer* in another municipality, i* to la* regarded as 
n private corporation operating u public utility.

3. Electricity ( 8 I—1 )—Municipal regulations of—Refusal of rut-
MIHHION TO ERECT POUCH AND WIRES—REVIEW BY 1*1111.IV UTILITIES
COMMISSION.

In the absence of a need. *o extensive a* to create a public interest, 
for the introduction of additional electricity ami power into a town, 
the refus il of a city council to grant permission to place a system of 
jades and line* for the distribution of electricity throughout the en
tire settled portion of the city will not he interfered with bv the 
Public Utilities Commission (Man.).

Application by the city of Winnipeg in respect of its light statement 
and power department, by way of appeal from the refusal of 
the council of St. Boniface to grant to the city of Winnipeg per
mission to use the public roads and streets of tin* city of St 
Boniface for the purpose of extending its electrical system into 
the city of St. Boniface, and to have fixed the conditions upon 
which the city of Winnipeg may exercise such rights within tin- 
city of St. Boniface. The appeal is made under 5 & fi Edw.
VII. ch. 95, see. 4 (j), being the enactment upon which Winni
peg's authority for its electrical works depends. Clause (j) as 
amended by 3 Geo. V. eh. 88, sec. Hi, is as follows:—

(j) In the event of the city and any other municijiality failing to 
agree as to the terms upon which the city shall lie allowed to exercise any 
of its franchises or rights by this section conferred, there shall he an ap- 
peal to the public utility commissioner, who shall have the right to deter
mine any dispute and fix the conditions ujion which the city may exercise 
such rights within such other municipality, and grant the necessary con
sent thereto, and the decision of the public utility commissioner in any 
such ease shall he final and binding on all parties.

Sec. 19 of the Public Utilities Act provides:—
(</) In all cases arising when a public utility having the right to enter 

a municipality for the purjiose of placing therein, with or without the eon- 
sent of the municipality, its rails, jiosts, wires, pipes, conduits or other 
appliances, ujion, along, across, over or under any jiubliv road, street, 
square, watercourse, or jiurt thereof, cannot come to any agreement with 
such municipality, as to the use, as aforesaid, of the roadway or of the 
watercourse in question, or as to the terms and conditions of such use, and 
applies to the commission for jiermission to use such roadway or water
course, or to fix the terms and conditions of such use; and in such case 
the «immission may |iermit, as aforesaid, the use of such roadway or water
course, and prescribe the terms and conditions thereof.

Theodore Hunt, K.C., and J. Prcudhomnu, for the city of 
Winnipeg.

//. P. Blackwood opposed the application on behalf of St.
Boniface.

E. Anderson, for the Winnipeg Electric Railway Company, 
also opposed the application.
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Commissioner Robson :—The objections taken were:—
1. That the city of Winnipeg had no power to carry on a light and 

power business beyond the limits of that city.
2. That the dominion of the city of St. Boniface over the streets in 

that municipality should not be interfered with in the manner proposed.
3. That in any event there is satisfactory provision at present for the 

needs of that community, that is to say, by the service of the Winnipeg 
Electric Railway Co., who established a system there, under terms im
posed by St. Boniface.

The first objection raises the question of the legal capacity 
of the city of Winnipeg to supply electric power to consumers 
in other municipalities. This must not be confounded with the 
question of the right against the will of another municipality 
to erect poles and other means of distribution on its streets. I 
have already expressed the view that it is not ultra vires for 
Winnipeg to pass beyond its territorial bounds to do this class 
of business. IIow it shall procure permission to use the pro
perty of others for that purpose is another matter. As to this 
question of corporate capacity I append a memo, of my views.

The third objection is really an argument supporting the 
second, and these two have to be considered generally.

This is not a ease of Winnipeg’s acting within its own bor
ders. It has, in this case, to be considered merely as a private 
corporation operating a public utility.

The city of Winnipeg, by its counsel, takes the position that 
its powers are so complete under its charter, as amended, that 
all that is left to an outside municipality is a voice as to terms 
(see clause (j) ), and that the appeal is confined to disputes 
as to terms. In short, that all I have to do now is prescribe 
reasonable terms for the use by Winnipeg of the highways of 
St. Boniface, and reference was made to the case of lirll Tele
phone Co. v. Owen Sound, 8 O.L.R. 74. Other similar cases 
might be cited. The legislation there concerned left nothing to 
the consent of any municipality (unless more than one line of 
poles were desired), the right to enter a municipality and use 
highways was unqualified, but certain directions as to the work 
were given by the statute, and local supervision was authorized. 
The case of British Columbia Electric Ci», v. Stewart, 14 D.L.R. 
8, was also cited. That shews that the consent of the munici
pality is not a franchise right or privilege requiring a vote of 
the electors under the provincial statute there in question, that 
the consent is not a donative, but a restrictive provision, and 
that the function of the municipality under such restrictive 
provisions is to circumscribe or impose conditions upon the ex
ercise by the company of the powers given it by the Legislature.

By refusal of municipal consent the company’s powers are 
to that extent restricted or circumscribed. Clearly, municipal
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councils have a discretion to refuse the consent, and it is not 
merely a matter of terms. It happens that under the Acts re
ferred to there is an appeal from the refusal. These appeal 
clauses of the Acts quoted must have some purpose. I think 
resort to such provisions would he reasonable where a munici
pality had refused to give “way leave” in eases:—

1. Where a utility finds it necessary to pass through a muni
cipality in carrying out its general scheme.

2. Where there is a present demand for the service of a 
utility in a municipality for which provision is not made on 
reasonable terms.

And these with proper regulation would he fair instances for 
the extension of permission to any utility to enter a municipal
ity. Refusal of municipal consent in such cases might well be 
evidence that the council had not fairly exercised its discre
tion.

When the matter was up before I stated that a plan should 
be filed shewing the work proposed to lie done by Winnipeg on 
the streets of St. Boniface. At that time the demand indicated 
was for power for certain factories, the street interference being 
comparatively slight. But now is adduced a plan shewing a 
general system of poles and lines broadcast over the settled part 
of St. Boniface. The demand now alleged consists of promises 
from power users who are otherwise supplied at rates that are 
not said to be unreasonable.

It is alleged that certain rate reductions con be made by 
Winnipeg or may be brought about by its introduction there. 
These are not so extensive os to create a public interest, such as 
would justify overruling the policy of the St. Boniface council.

There is certainly no case made for interference with the 
discretion of the St. Boniface council in refusing to permit an
other electric distribution system to be extended over the whole 
of its inhabited area. If application were made by Winnipeg 
merely to extend its lines to consumers requiring the service 
who could not be reached without interruption of main thor
ough fares. St. Boniface would, probably, look at the matter 
differently, and it would be a different case for au appeal. The 
present application must stand as St. Boniface left it.

MAN.
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Order accordingly.
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ST. JOHN and QUEBEC R. CO. -appellant, defendant) v. BULL 
(respondent, plaintiff).

New Brunswick Supreme Court. Barker, C.J., Landry, White, and Barry, JJ.
Jum 30, 1013.

1. Appeal (§ II C—50)—Jurisdiction—Second appeal after appeal from
ARBITRATORS TO JUDGE.

No further appeal lies to the court cn banc from an order of a judge 
of the Supreme Court of New Brunswick setting aside an award on an 
appeal to him under sec. 17, sub-secs. (20) and (21) of C.S.N.B. 1903, 
ell. ill, which permit an appeal on questions of law or fact to a judge 
of such court from an award made by arbitrators in an expropriation pro-

|Bircly v. Toronto. Hamilton <V Buffalo II. Co.. 2*> A.R. (Ont.) SS; 
Canadian Pacific li. Co. v. SI. Thérèse, 10Can. S.C.lt. 000; Ottawa Electric 
Co. v. Brennan. 31 Can. S.C.lt. 311; and Armstrong v. James Bay II. Co., 
12 O.L.H. 137, aHirmed 38 Can. S.C.lt. 511, affirmed, |1900| A C. 624,
followed.]

Appeal from the? order of McKeown, J., setting aside expro
priation proceedings before arbitrators under the New Bruns
wick Railway Act, C.S.N.B. 1903, eh. 91.

The appeal was dismissed for want of jurisdiction.
P. A. Guthrie, for appellant.
F. li. Carvell, K.C., and W. P. Joncs, K.C., for rescindents.

The judgment of the Court was delivered by Barker, 
C.J.:—This is an appeal from an order made by Mr. Justice 
McKeown setting aside expropriation proceedings, before arbi
trators, under the New Brunswick Railway Act, C.S. N.B. 
1903, eh. 91, in connection with the Valley Railway, so called.

No witnesses were examined; but the arbitrators seem to 
have acted on their own judgment in the matter, and made an 
award, which was set aside. The parties have appealed to this 
Court to rescind the order made by Mr. Justice McKeown.

Preliminary objection was taken that this Court had no 
jurisdiction in the matter; that there was really no appeal to this 
Court; that the Judge sitting hearing it, although a member of 
this Court, did not represent the Court in any way, and that 
therefore there was no appeal from his decision to this Court.

Several eases were cited, two or three from Courts in Ontario, 
which have been sustained by the Supreme Court at Ottawa, 
and by the Privy Council on an Act in force in Ontario at that 
time: Hi rely v. Toronto, Hamilton and Buffalo li. Co. (1898), 25 A.It. 
(Ont.) 88; Canadian Pacific Railway Co. v. The Little Seminary 
of St. Thérèse (1889), lti Can. S.C.lt. 000; Ottawa Electric Com
pany wf Brennan ( 1901), 31 Can. S.C.lt. 311; Armstrong v. 
James Bay Railway Co. (1900), 12 O.L.R. 137, (1907) 38 Can. 
S.C.lt. 511, A.C. 024. This Act has been altered since,
but at that time it was precisely the same as the section under 
which the appeal is sought to be made in this ease. It was held 
by all those Courts that there was no appeal, for the reasons I

4
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have mentioned. In deference to these cases we therefore hold 
that we have no jurisdiction in this matter.

There were other grounds upon which the appeal was sought 
to be sustained. 1 do not mention them with a view to deter
mining them in any way, but simply so that there will be no 
dispute hereafter as to their having been determined.

One ground was with reference to the right of the arbitrators 
to go on and assess damages simply on their own observation 
of the land, and their own knowledge with reference to it, with
out summoning witnesses. Upon that we express no opinion 
whatever, one way or the other. The only point we determine 
is that this Court has no authority to act, by way of appeal, 
and this application is therefore dismissed, with costs.

Objcction xuxta itied.

OLIVER v. LAURENT.

I Ibcrta Supreme Court, Itcck, ./, October 17, 1013.

1. Courts (1IIA 3—161)—Jurisdiction—As dei'K.ndent on amount — 
Alhkrta district courts.

Thi' jurisdiction conferred by we. 23 of tlie District Courts Act, 
Alberta Statutes, 1007, eh. 4, on District Courts cm bracing the trial 
of certain causes “in relation to land or any legal or < in
terest therein." covers an action to deal with land by way of sale or 
foreclosure where the |duintitr*s claim does not exceed #1100. hut the 
land affected exceeds in value the amount stated.

Reference for an interpretation of a statutory clause on 
Alberta District Vourt jurisdiction as to the sale or foreclosure 
of lands.

P. L. McNamara, the registrar in person.
K. If. />. Wilkins, contra.

Beck, J. :—The registrar has referred the question of the 
jurisdiction of a Judge of a District Court in an action in a 
District Court to deal with land by way for instance of sale or 
foreclosure, where, while the plaintiff’s claim is less than $000, 
the land exceeds in value the sum of $000, or where the claims of 
subsequent incumbrancers raise the amount of the charges 
against the land to a sum exceeding $000.

I have consulted my brother Judges, and they all agree with 
me that, in such a ease, the action is properly brought in the 
District Court, that there is no need at any stage to transfer the 
action to the Supreme Court, hut that the action may he pro
ceeded with to its conclusion in the District Court.
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QUE. COUSINS v. BROTHERHOOD OF LOCOMOTIVE ENGINEERS.

Decisions.
(Decision No. 2.)

Orbe Kiny’s Bench, Archambeault, C.J., iMcerqne, Crons, Carroll, anil 
Gerçais, ././. February 22, 1913.

1013 [CouKins v. Brotherhood, etc., 6 D.L.R. 20, 42 Que. S.C. 110, affirmed.)

Benevolent societies (§ III—11)—Statutory conditions 
affecting insurance—Withdrawal from membership—R.S.Q. 1909, 
article 7028.J—Appeal by the plaintiff from the judgment of 
Greenshields, J., in the Superior Court. Cousins v. Brotherhood 
etc., 0 D.L.R. 20, 42 Que. S.C. 110, dismissing an action on a 
mutual benefit certificate, involving a withdrawing member's 
right to indemnity benefits accruing after his withdrawal but 
before the efflux of an unexpired term covered by his assessment 
payments.

The Court of King’s Bench affirmed the judgment below 
and held that a mutual benefit society under obligation to pay 
an indemnity to the personal representatives of its members 
upon their death, based on monthly assessments imposed upon 
the members during their lives, tloes not renew its contract with 
them, within the meaning of article 7028, R.8. Que. 1909, each 
time it receives such monthly dues, and that article 7028 does not 
apply to members admitted before its enactment. A member of 
a mutual benefit society, who upon admission agrees to conform 
to its constitution and laws present as well as future, is bound by 
amendments to the effect that upon withdrawal a member forfeits 
all rights to indemnity benefits thereafter accruing, although 
such accrual may arise during the balance of a term covered by 
his assessment payments.

Oral evidence of a member’s withdrawal from a mutual ben< fit 
society is admissible under Quebec law where it appears (a) that 
his letter of resignation was destroyed by the secretary of the 
society as of no further use, (b) that a withdrawal card was sent 
him, (c) that he understood its effect, (d) that he accepted it 
with thanks, and (r) that his legal representative (the plaintiff) 
refuses upon due demand to produce the withdrawal card al
though in his custody.

A ppea ! dismissed.
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SASKATCHEWAN LAND AND HOMESTEAD CO. v. CALGARY AND 
EDMONTON R. CO.

Alin rtn Supreme t'ourl, llarreii. f'../., Heck, Simmons, anil W alsh, .1.1.
October 11. HIM.

1. D.XM.ViKH (6111 L 2—241)—Mk.vsiki; of COMVKXSATIOX—I'OXliKMXA-
TIOX OK IlKI’RKt lATION HY FMIXKXT DOMAIN—VaU K—KsTIMATF AS
of xviiat riMi: -Land takkx iiy railway to obtain ohavkl.

('mupeiiaation for Iniiil taken by a railway company muter »ev. 
I SB of tin* Railway Ad, R.S.C. Mint). ch, 1)7. to obtain a supply of 
material for the construction, maintenance or ojierntioii of a railway, 
is to lie made as of the time when the company takes possession of 
the land. (Per Harvey, V..L. Simmons, and Walsh, .1.1. i

2. Railway» (611—10)—-Constriction—Kn.ixn i-i.axs with railway
BOARD—XkvFNHITY—Vi. AN FOR TAKING LAND TO OBTAIN VON SIR t(
TIO.V M A TKRIALS.

Sec. IliO (2) of the Rail wax Act, R.S.C. 1ÎMM1, eh. .*17. providing 
that copies of the plans, etc., of a railway, when sanctioned Iiy the 
Hoard of Railway ('ominissjoners, shall he deposited in the ofllce of the 
registrar of deeds for the district or county to which they relate, doe- 
not apply to or require the registration of plans prepared under sec. 
ISO of the Act. for the compulsory taking of land to obtain stone, 
gravel, earth, etc., for construction or maintenance purposes. (per 
Harvey, C.J., Simmons, and Walsh. .1,1. i 

:). Eminent domain (6 II I)—ion — Am.ai.—Wiikkk kvidfnci; sfffivifnt
TO HI STAIN AWARD.

Where, in an arbitration proceeding. the ap|H?llant*s evidence was 
directed to establishing damages on a wrong basis, and. on appeal, lie 
does not seek a rehearing oil that ground, but insists that such evid
ence was proper, tlie award will lie upheld if there is any evidence to 
sustain it. (Per Harvey, C\.T„ and Walsh. J.)

Appeal by landowners from an award of arbitrators for land 
token by a railway company in order to obtain a supply of gravel 
for construction purposes.

The appeal was dismissed.
Frank Ford, K.C., for the Trusts and Guarantee Go., Ltd.
A. H. Cunninffham, for the Saskatchewan Land and Home

stead Go.
O. M. Bifif/ar, K.C., and Geo. «1. Walker, for the Calgary and 

Edmonton R. Co.

Harvey, C.J. :—I am of opinion that the arbitrators were 
right in concluding that the time of taking possession by the 
railway was the time with reference to which the compensation 
should be fixed. I agree with them that see. 102 of the Railway 
Act, R.S.G. 1006, eh. 37, with the amendment, 8-9 Edw. VII. 
eh. 32, see. 3. which provides the time, in cases to which it ap
plies. has no application here. The plan, etc., referred to in 
that section are quite clearly the same as in the previous sec
tion, which shews that the deposit referred to is in a registry 
office, and the same as the plan, etc., of 160 or in other words 
the plan, etc., sanctioned by the Board and thereafter deposited 
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with tin- Hoard. Sec. 180 under which the gravel land in this 
cane is being taken distinctly provides for a plan to be prepared 
and served on the owners or occupiers of the lands, but for no 
other plan whatever and further provides that the company 
shall not be required to submit such plan for the sanction of 
the Hoard.

See. 100, sub-sec. 2, provides that copies of the plan, which 
has been sanctioned by and thereafter deposited with the Hoard, 
certified by the secretary, shall be deposited in the offices of the 
registrars. Inasmuch as the plan under sec. 180 does not re
quire the sanction of the Hoard it appears to me to follow neces
sarily that the provisions of see. 100 which apply only to plans 
which have been sanctioned cannot, apply to it, and conse
quently, there being no other provision requiring deposit in a 
registry office there is nothing in this case for see. 192 to operate 
on. It would follow for the same reason that the first sub-sec
tion of sec. 191 would have no application to the present case, but 
there would seem to be no sufficient reason why it should, for as 
I have pointed out in Sanders v. Edmonton and Dunvcgan R. 
Co., 14 D.L.R. 88, decided at this sittings, the purpose of this sec
tion is to enable the railway company to acquire the control of 
lands without dealing with all of the persons interested so as 
not to impede seriously the construction of the railway. The 
purpose of sec. 180 is so entirely subsidiary and limited that the 
need for the powers of sec. 191 is much less pronounced.

There being then, in my opinion, no statutory provision de
termining the time with reference to which the compensation 
is to be ascertained, the other provisions of the Railway Act ap
pear to me to have little significance in this regard.

The railway company obtained possession of the land under 
a warrant given by a Judge upon the consent of the owners, 
having first paid into Court, ns required, by sec. 218, a sum of 
money which was determined by the Judge on the concurrence of 
all parties as “sufficient to cover the probable compensation 
and costs of the arbitration.” What compensation could there 
possibly be in tin- minds of the Judge and the parties except the 
compensation for the land ns it then was, and how would it be 
possible to determine what would Ik- a sufficient amount other
wise than by reference to its then or earlier value.

This section, however, is of general application and in most 
cases would be governed by see. 192, which declares that tin- 
value shall be ascertained as of the date of deposit of the plan 
which would be a date prior to the warrant. It appears to me, 
therefore, that it has less significance than if section 192 did not 
exist.

In my view, however, inasmuch as the warrant was obtained 
by the consent of tin- owners, it is much the same as if possession
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had been taken with the consent of the owners except that, per
haps. the owners could not he deemed to have waived any rights 
they might have in respect to arbitration to determine the com
pensation. The warrant of possession could only be obtained 
under see. 217. if possession was necessary to carry on some part 
of the railway with which the company was ready to proceed. 
The possession was wanted in order to permit the railway com
pany to use the gravel in its work of construction or operation. 
The company was, therefore, put into possession for the purpose 
of using the land in a way which would be inconsistent with any 
other condition than that of ownership. The company then had 
practically paid for the land by the deposit of the money in 
Court, since the price had not yet been ascertained and it had 
all the evidences of ownership, except the bare evidences of title 
ami it was in a position to obtain those. It did in fact com
mence to remove the gravel, the immediate need for which was 
an essential condition of its rights to obtain possession. I am 
unable to see why, under these conditions, anyone but the rail
way company could be deemed to be interested in the lands. Sec
tion 212 provides that the compensation for any lands which 
may be taken without the consent of the owner shall stand in 
the stead of such lands. The money paid into Court while not 
in terms the compensation is a sum “to cover the compensât ion,'* 
and, therefore, may properly be considered as including the com
pensation, and the interest of the owners, therefore, has been 
transferred from the land to the money. If, as 1 suggest, the 
possession is to Ik* considered as taken with the consent of the 
owners, the case appears to me to lie even stronger, con
sidering that the land from the time of the taking possession is 
to be treated as the land of the railway company for all purposes 
under consideration.

This view appears to me to lie supported by the English 
eases under similar expropriation provisions.

In Carnochan v. The Norwich and Spalding It. Co. (1858), 
26 Heav. 169, 63 B.R. 861, before the Master of the Rolls, Sir 
John Romilly, it appeared that notice had been given to a tenant 
at will, and possession was taken, and the line built. The plain
tiff subsequently to the taking of possession acquired a one-ninth 
interest by purchase from the owner. Thu Master of the Rolls 
says of the plaintiff, “He was in truth but the purchaser of an 
interest in the purchase money.” That east; was cited for ap
proval of that statement in Mercer v. Liverpool, St. Helen*» and 
South Lancashire It. Co., 11903] 1 K.B. 652, at 662.

The latter decision was aflirmed on appeal to the House of 
Lords, reported in [1904] A.C. 461, where, at p. 465, Lord 
Lindlcy says:—

The limed principle apiiear» to me to lie that It I» not competent for
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It is contended, however, that because of tin* provisions of 
sec. 207, the railway company had the right to every
thing it had done, including the taking of possession until the 
arbitration was completed, and, therefore, could not In* con
sidered as owner.

Section 207 is as follows:—
Where the notice given improperly describes the lands or materials

intended to be taken, or where the company decides not to take the lands 
or materials mentioned in the notice, it may the notice and all
proceedings thereunder, but shall Is* liable to the |iersou notified for all 
damages or costs incurred by him in consequence of such notice and aban
donment. wbicli costs shall In* taxed ill the same manner as costs after 
an award.

In C.l’.tf. Co. v. Little Si miliary of Stc. There si ( 1889), 16 
Van. S.C.K. 606, in which the facts were similar to those of the 
present case, Mr. Justice Patterson, with the concurrence of 
Mr. Justice Qwynne, at p. 614, says:—

Hi is abandonment of the notice for lands, or notice of intention to take 
lands, must take place while the notice is still a notice and In*fore the in 
tent ion has been executed by taking the lands.

Tim abandonment is of tbc notice, not of the lands, and the damages 
and costs to which the company remain liable are those consequent on the 
notice, and the abandonment of the not ici*. Mark again the language. 
There is not an allusion to damages caused by taking and bidding ^ses
sion of lands that are afterwards abandoned.

The section of the then Act was somi rent from the
present see. 207, ami is as follows:—

Any such not in* for lands, ns aforesaid, may In* abandoned, and a new 
notice given with regard to the same or other lands nnd to the same or 
any other |N*rson; but. in any case, the liability to the |N*rson first notified 
for all damages or costs by him incurred in consequence of such first 
notice and abandonment shall subsist.

It is argued that, while under the former section, only the 
notice could In* abandoned, under the present section not only 
the notice, but all proceedings thereunder may be abandoned, 
and that by reason of that, even possession may be abandoned. 
There appear to me to be several reasons why such a contention 
is not sustainable. In the first place, it appears to me that 
the word “proceedings” does not cover an act of taking posses
sion, certainly, if without opposition, as in the present ease. It 
is an individual act of the railway company, something entirely 
different from the proceedings between the parties provided for 
by the Act, such as the arbitration proceedings and the proceed
ings to obtain the warrant.

8819

75

81
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Then the wording of tin* present section svvms to make it 
perfectly clear that it must lie something preceding the taking 
of possession, because the company may only abandon when “it 
decides not to take the land or materials.” After having laken 
them, it is. of course, too late to decide not to take them. I 
can see no justification for giving the word “take” tin- technical 
meaning of * " ir title. If one speaks of taking a book be 
lias in mind the physical act of taking it into one's possession, re
gardless altogether of any right or title. As far as land is con
cerned. tile equivalent act is that of putting oneself upon or in 
possession of it. This appears to me to lie the natural meaning 
of the word, ami is the sense in which the .lodges took it in the 
l.itllt St hi in or a of Stt. Tlit'rcx# ease (C./'./f. v. Seminary, etc., 
l.'i Can. K.C.R. lit Mi).

In the present case the material, the gravel, was actually 
taken and removed in part and possession was " in order
that that might lie done. In the section tin- same word “take” 
is used with reference to both land ami materials, ami I find 
myself at a loss to understand how anyone could seriously con
tend that, though the gravel had been removed hv tin* company 
and used in other places, it bail not been taken, because the 
company had no title to it.

In the present ease there is another consideration which, in 
my opinion, s the contention ineffective. The warrant of 
possession and the possession thereafter, even if such possession 
could he deemed a proceeding, were not proceedings under the 
notice. The warrant was made on the consent of the owners 
ami contains no suggestion that it depends upon any notice, or 
is made in pursuance or in consequence of any notice, and it is 
only proceedings under the notice that the section authorizes 
to he abandoned. The section (207) therefore seems to have no 
application to the present ease, and the English authorities 
would appear to apply.

Having then concluded that tin* railway company should In* 
treated as tile owner of the land, at least from the
time it went into possession, and that the compensation should 
he for the land at its then value, it becomes necessary to con
sider whether the award is based on proper evidence.

The proceeding* opened before the arbitrators by the rail
way company filing the notice given to the owners in duly. 
1908, of its intention to take the lands and offering $733.0.1 as 

< which notice was accompanied by a certificate of
a land surveyor, that the amount was a fair compensation. They 
also filed the order or warrant of possession, and the orders 
appointing arbitrators.

The record does not shew whether any discussion then took 
place, hut the owners then called witnesses whose evid-
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dice in chief was entirely limited to the quantity of gravel taken 
and the quantity left, and its value at the time the evidence 
was given. When they had completed their evidence, the rail
way company called witnesses whose evidence was almost ex
clusively confined to meeting the case made out by the owners' 
witnesses. After this evidence was concluded, the owners. 

Homestead though not without objection from the opposing counsel, called 
another witness, whose evidence, however, was of the same char
acter.

It docs not appear from the record whether the owners ap
preciated, in giving their evidence, that the railway company 
would contend that the value in July, 1908, was what was to 
govern. They did, however, apparently acquiesce in the view 
that the railway company had satisfied the burden on it by 
merely putting in the offer. Also, in the cross-examination of 
Mr. Cunningham, who had been general manager of the ap
pellant company since some years before the warrant of posses
sion, Mr. Biggar, counsel for the railway company, went into the 
question of the relation between the amount of money paid in as 
security and the value of the land. The sum of $1,150 was 
the amount paid in as security for the compensation and the 
costs, which Mr. Cunningham admits was agreed to by the 
solicitors of his company.

During the examination of the railway company’s first wit
ness, some discussion took place between counsel and the Board 
on the subject of expert witnesses and the conduct of the pro
ceedings. Mr. Biggar intimated that, in addition to calling wit
nesses to meet the evidence given by the other side as to the 
quantity and quality and value of the gravel, he desired to call 
witnesses to give evidence of the agricultural value of the land, 
and asked leave to call more expert witnesses than specified in 
the Act. Objection was made by Mr. Ford, and the Board de
cided to allow Mr. Ford to call witnesses to meet the evidenee on 
the second point given by Mr. Biggar’s witnesses.

During the discussion Mr. Biggar said:—
The arbitration ha* Wit begun by u*. Now, what in before the Hoard 

is the notice of expropriation ami the certificate. That is to lie set aside 
by the owner, and some other valuation substituted. All that we have got 
to do now i* to rebut what they have aaid.

Mr. Ford, in reply, said:—
Mr. Higgar did put in the formal document shewing what had taken 

place up to the time of the sitting so far a# the formal proceedings were 
concerned, then, without putting in any evidence, he naturally put the onus 
on us to support the claim which we make.

The only witness Mr. Biggar called to give evidence as to 
value for agricultural purposes, was one McKenty, his third wit
ness, who stated that for 12 years he had been in the real estate
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business in the neighbourhood of the land in question. When 
Mr. Higgar asked him,

Can you tell me from vour experience to what extent, if at all, the 
existence of gravel under land adda to or subtracts from their value. 1 
want to know that particularly with reference to the summer of 1908. 

Mr. Ford objected that the witness had not shewn that he was 
competent to give an answer.

During the discussion, Mr. Ford said :—
An attempt is being made to establish an alternative principle of fix

ing compensât ion. There isn’t, anything else involved in it but tbe <|ue* 
tion of time which is quite apparent now.

The witness later stated that
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farm lands underlaid with gravel were not as valuable, and that lands in 
the district that he had worked in within his knowledge hadn't had any 
value other than for farm purposes.

The owners called no witness to meet the evidence of this 
witness.

The finding of two of the then arbitrators was 
that the land in question in 1908 possessed no value as land for gravel 
purposes, and there has been no evidence to shew that the land possessed 
any greater value than tin* sum offered by tbe railway company, namely, 
$733.0f>, being the amount mentioned in tbe engineer's certificate accom
panying tbe notice of expropriation served upon tbe owners, 

mid they awarded that sum as compensation for the land ami 
for the damage.

Two questions arise: first, is the award in accordance with 
the evidence, and, secondly, should it be allowed to stand in 
view of the fact that the owners confined their evidence to an 
aspect, which, in the view taken, and, in my opinion, properly 
taken by the arbitrators, proved to be immaterial, and in conse
quence gave no evidence on the point to be determined?

The evidence of McKcnty, it appears to me, furnishes no 
evidence whatever of the value of the land. It merely goes 
to the effect o& shewing that the land, having no value for gravel 
purposes, the evidence of all the other witnesses as to the 
value of gravel in general, and this in particular, could lie 
ignored.

I have had some doubt as to whether the certificate of the 
surveyor, put in evidence by the railway company is evidence of 
value, inasmuch as it was not evidence given under oath. I 
have come to the conclusion, however, that it is evidence against 
the railway company and in favour of the owners as any admis
sion would be. If Mr. Higgar had stated that his clients ad
mitted that the land was worth a certain sum that, I think, 
would clearly lie evidence as against his clients at least. The 
fact also that the solicitors for the owners agreed to $1,150 as
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tin* sum to lie paid into Court as security tor both the compen
sation and the costs of the arbitration, is, I think, also some 
evidence as against the owners, though, perhaps, not very strong, 
since they might naturally consider that the railway company 

be good for the value, whatever it might be. but, never
theless. stronger than it would lie if the amount had not been 
arrived at amicably between the parties.

The cross-examination of Mr. Cunningham also furnishes 
some evidence, for In- stated in answer to Mr. Biggar, that lie 
looked upon the amount of .+ 1.1 .**«» as an amount proportionate 
to the value of the land.

It is true that Mr. Biggar. in trying to improve this, suc
ceeded in getting him to sav that lie considered it greatly dis
proportionate. lint that merely affects the weight of the evid-

I think, that in what I have stated, there was evidence from 
which the arbitrators could conclude, that in July, 1908, the 
value of the land was the sum admitted by the railway company 
to be its value, and I take their finding to mean that.

As the owners gave no evidence to meet this, and there was 
no evidence to shew that the land, at the time when its value 
was to be ascertained, exceeded in value the sum admitted to 
be its value other than what 1 have referred to in Mr. Cunning
ham's cross-examination, to which, in view of his directly con
tradicting himself, the Board might reasonably have attached 
little weight, it appears to me that there is no ground in law 
for setting aside the award. Inasmuch as tin- appellants have 
not. either in their notice of appeal, or in their argument be
fore us. asked that by reason of their mistaking their legal rights, 
they should lie given another opportunity to give evidence dir
ected to the real issue, but have, on the contrary, contented 
themselves by persisting in maintaining that they have not mis
taken their legal rights, there appears to be no necessity of con
sidering whether the Court could or should remit the matter 
to the arbitrators on proper terms as to costs. It is true that 
one of the grounds of appeal is that
the Itoanl «if Arbitrators errai in refusing to allow Mr. .1. E. Cunningham, 
tlm managing director of tin* Saskatchewan Laiul ami llnmcstcud Co., Ltd. 
to give evidence a* to the value «if the laiul in «|U<‘*ti<in in the year I1H1S.

A search of the record fails to reveal any of fact to
support this ground. It fails to shew that any attempt was 
made to even ask him any question on the point. It is true that, 
during the discussion to which 1 have referred, about the evid
ence of agricultural value, counsel for the appellants then ob
jecting, stated that they hail been barred from giving evidence 
of agricultural value through Mr. Cunningham. The Board

1

5
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stated that it must In* a mistake as there had been no intention 
to exclude such evidence and also stated that if Mr. Iliggar gave 
such evidence, Mr. Cunningham might he recalled.

Though evidence was given by the witness McKenty after 
this. Mr. Cunningham was not recalled, nor was any other evid
ence offered by appellants on this feature.

For the reasons stated. I would dismiss the appeal with 
costs.

JIkck. .1. : This is an appeal in pursuance of sec. 20!I of the 
Railway Act. R.8.C. 1906. ch. 27, from the award of two of the 
three arbitrators chosen to fix the compensation to be paid by 
the railway company, for certain land taken by the company, to 
the owners. The award fixed the amount of compensation at 
*78:1.00.

The first question calling for an answer is. with reference 
to what date is the compensation to be ascertained? The notice 
to treat, dated June 20, 1908. was served on the owners early in 
July. 1908. All order for possession was made on July 24. 
1908, a i the company forthwith took possession. An order 
appoint ig three arbitrators was made by a Judge on January 
8. 1912. On August 22, 1912, by an order of a Judge, other 
arbitrators were appointed in lieu of two of those first ap
pointed. The award was made on October 18. 1912.

Section 192 of the Railway Act says :
The depo*it of a plan. profile ami Iniuk of referenee. ami tin* not ice of 

«iivli deposit shall In* deemed a general notice to all partie* of the laml* 
which will 1m- required for the railway ami work*.

2. The ilate of siieli deposit shall In* the date with referents* to whieli 
Mieh compensation or damage* shall he ascertained.

The two arbitrators who joined in the award. His Honour 
Judge Carpenter and Mr. A. II. Clarke, K.C.. expressly held 
that this section was not applicable to the present case, and 
that the date with reference to which the compensation should 
be ascertained was the date at which possession was taken by the 
railway company under the warrant of possession of July 24. 
1908.

Mr. K. H. Edwards. K.C., the other arbitrator, declined to 
join in the award, on the ground that, whether or not sec. 192 
was applicable or made applicable, the compensation should 
he ascertained as of the date of the hearing before the arbitra
tors.

The difficulty in the matter arises from the fact that the 
purpose for which the railway company proposed to take the 
land was. as stated in the notice to treat,
tin* pur pone ef taking and removing "tone, gravel, earth. *and. water and 
et her material* required for the eon*t ruction, maintenance, and operation
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(c) The company desires to lay down the necessary tracks, spurs or 
branch lines, water-pipes or conduits over or through any lands inter
vening between the railway and the land on which such materials or water 
are situate or to which they have been brought ;

The company may, if it cannot agree with the owner of the lands for 
the purchase thereof, cause a land surveyor, duly licensed, to act in the 
province, or an engineer, to make a plan and description of the property 
or right-of-way, and shall serve upon each of the owners or occupiers of 
the lands affected, a copy of such plan and description or of so much 
thereof as relates to the lands owned or occupied hv them respectively, 
duly certified by such surveyor or engineer.

2. All the provisions of this Act shall, in so far as applicable, apply, 
and the powers thereby granted may Ih? used and exercised to obtain the 
materials or water, so required or the right-of-way to the same, irrespective 
of the distance thereof ; provided that the company shall not In» required 
to submit any such plan for the sanction of the Board.

A certified copy of a plan of the lands required was served 
with the notice to treat.

For the purpose of arriving at the solution of the preliminary 
and fundamental question upon which the arbitrators differed 
it seems to he necessary' to begin the examination of the provi
sions of the Railway Act at see. 157, which is the first of a num
ber of sections which fall under the caption, “Location of line.”

That section, with the exception of the interpretation sec
tion (sec. 2, clause (19) which defines “plan”), seems to he the 
first in which a map is mentioned.

Section 157 provides for the making of
n map shewing the general location of the proposed line of railway, the 
termini and the principal towns and places through which the railway is 
to pass, etc.

I shall call this the “location map.”
The section further provides for the approval, on applica

tion, of this map in duplicate, by the Minister of Railways, with 
such changes and alterations as he may deem expedient.

Then “the map when so approved, and the application, shall 
he filed in the Department of Railways and Canals, and the 
duplicate thereof with the Board.” Then it is declared that 
the provisions of this section shall only apply to “the main 
line and to branch lines over six miles in length.”

Section 158 provides that, after compliance with the pro-
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visions of the last preceding section, the company shall make 
n plan, profile and hook of reference of the railway.

Section 159 provides that such plan, profile and hook of re
ference shall be submitted to the Board, which, if satisfied 
therewith, may sanction the same.

Section 160 says :—
The plan, profile and book of reference, when ho sanctioned, shall be 

deposited with the Board, and each plan shall be numbered consecutively 
in order of deposit.

2. Tbe company shall also deposit copies thereof, or of such parts 
thereof as relate to each district or county through which the railway is 
to pass, duly certified copies by the secretary, in the offices of the registrars 
of deeds for such districts or counties respectively.
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Section 164 provides for the filing and registering of a plan 
and profile of the completed road.

Section 167 provides for alterations in the plan, etc., in cases 
of changes or deviations.

Sections 169, 170 and 171 are placed under the caption 
“Mines and Minerals.”

Then follows the caption. “The taking or using of lands ”
Section 172 deals with Crown lands; section 17.3 with public 

beaches and lands covered with water.
Section 174 with naval and military lands; sec. 175 with In

dian lands; see. 176 with lands of other companies. In the 
ease of Crown lands, naval or military lands, and Indian lands 
they cannot be taken without consent. In the case of public 
beaches or land covered by the waters of any river or lake the ex
tent of the land taken shall not exceed the quantity afterwards 
limited in the Act in the case of lands which may be taken with
out the consent of the owner. In the case of lands of other 
railway companies, there must be the approval of the Board.

Then sec. 177 provides that the lands which may be taken 
without the consent of the owner shall not exceed—

fa) for the right-of-way, 100 feet in breadth, except, etc. 
(b) for stations, depots and yards—a certain quantity. 
Section 178 says :—
Should the company require at any point on the railtcay more ample 

apace than it ixHsesses, or may take under the last preceding section (i.e., 
for right of way or for stations, depots, and yards) for, etc., etc., it may 
apply to the Board for authority to take the same for such purposes, with
out the consent of tlie owner.

Then, after 5, sub-sections is this sub-section :—
7. All the provisions of this Act applicable to the taking of lands with

out the consent of the owner for the right-of-way or main line of the 
railway shall apply to the lands authorized under this section to be taken, 
except the provisions relating to the sanction by the Board of the plan, 
profile and book of reference of the railway, and the deposit thereof, when 
so sanctioned, with the Board and with registrars of deeds.
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All tlie provisions of law at a in time applicable to tin* taking of la ml 
by the company ami its valuation ami the compensât ion therefor, shall 
apply to the case of any la ml so required.

Then comes see. 180. which is the section directly in ques
tion in the present proceedings, and which 1 have already 

«1 so far as its provisions are material for the decision of 
the question before us.

Then, after a number of sections, which seem to throw no
light on the question in dispute, comes still under the same cap
tion, “the taking or using of lands”—see. 191. says :—

After the expiration of ten day* from the deposit of the plan, profile 
and book of reference in the office of the registrar of deed*, and after 
notice thereof ha* lieen given in at leant one newspaper, if any published, 
in each of the districts ami counties through which the railway is in 
tended to pa**, application may Is- made to the owners of lands, or to 
persons empowered to convey lands, or interested in lands, which may Is- 
taken, or which suffer damage from the taking of materials, or the exer
cise of any of the power* granted for the railway ; and. thereupon, such 
agreements and contracts a* seem expedient to both parties may be made 
with such person*, touching the said land* or the compensation to la» paid 
for the same, or for the damages, or a- to the mode in which *uch com
pensation shall lie ascertained.

2. In ease of disagreement between the parties, or any of them, all 
questions which arise between them shall be settled a* hereinafter provided.

Then follows the caption, “Compensation and damages." 
see. 192, which 1 again quote in part, says:—

The deposit of a plan, protile and hook of reference, and the notice of 
such deposit, shall Ik* deemed a general notice to all parties of the laud* 
which will he required for the railway and works.

2. The date of such deposit shall Is* the date with reference to which 
such conqiensation or damages shall lie ascertained.

By ch. 22 of the Dominion Statutes of 1909, sec. 3, sub-sec. 
2 of section 192 was amended by adding thereto the follow
ing:—

Provided, however, that if the company does not actually acquire title 
to the land* within one year from the date of such de|mait. then the date 
of such acquisition shall he the date with reference to which such com
pensation or damage* shall Is1 ascertained; and provided, further, that the 
foregoing proviso shall not prejudice the operation of any award, or of 
any order or judgment of any Court of competent jurisdiction, hereto
fore made, or any arbitration now pending and any up|ieal from any such 
award, order or judgment shall Is- decided a* if the foregoing proviso had 
not been enacted.

Then follow provisions relating to notice to treat, arbitra
tion and award. Then in sees. 215 and 216, provision is made

9
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for a warrant, of possession on payment or tender or payment 
into Court of the compensation awarded or agreed upon, and, 
in sec. 217. in the absence of an award or an agreement upon 
(.sec. 218), ten days’ notice and deposit to meet the compensa
tion to lie subsequently determined.

Sections 221-228 deal with branch lines not exceeding in 
any ease six miles in length from the main line of the railway 
or from any part thereof.

Section 222 provides for the submission to the Hoard of a 
plan and the authorization of the Board.

Section 224 in part is as follows:—
There «hull lm deposited with tin- Hoard the authority and the dupli 

eate of such plan, profile and lwok of reference, together with «iieli papers 
and plan* as are necessary to shew ami explain any changes directed by 
the Hoard, under the provisions of the last preceding section.

2. The company «hall deposit in the registry oflices of the counties or 
district* through which the branch line is to pas* copies, certified as such 
hy the secretary, of the authority, and of the papers and plans, shewing 
the changes directed hv the Hoard.
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Section 22.1 is ns follows:—
L'pon compliance with the requirement* of the last four preceding «ci

tions. all the other provision* of this Act, except those relating to the sanc
tion hy the Hoard of the plan, profile and lamk of reference of the railway, 
and the deposit thereof with the Hoard, and in the ollices of the registrars 
of deed* for the district* or counties through which the railway is to 
pass, shall, in so far a* applicable, apply to the branch lines so auth
orized, and to the lands to lie taken for such branch lines.

The numerous sections to which I have referred seem to be 
the only ones which can assist in a on of the question in 
dispute.

Sec. 157 expressly applies only to main line and branche» 
over six miles.

158-168, were it not for provisions, would by
their terms and order of concurrence, also apply only to the 
main line and to branch lines over six miles in length.

These sections are, as I have pointed out. placed under the 
caption, ‘‘Location of line."

Secs. 169-171 are immaterial to the question under considera
tion.

Secs. 172-191, are, as 1 have also pointed out, placed under 
the caption, “The taking or using of lands’’; and sections 192- 
214, under the caption, “Compensation and damages.” These 
captions to groups of clauses are of importance in interpreting 
the meaning of the various sections comprised in the group: 
Beal’s Cardinal Rules of Legal Interpretation, 2nd ed., tit. 
“Heading,” pp. 261 rt scq.

Sec. 176 requires the approval of the Board, but clearly does 
not necessarily require the deposit of any plan.

35
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There seems no reason for re<|uiring a plan or its deposit 
or the authority or sanetion of the Board in such a case, and a 
very excellent reason for dispensing with a plan—besides the 
fact that there is not a taking of the land, but only a tem
porary use and occupation—is that there is no right of entry 
except after an application to a Judge (sub-sec. 2 (a)).

I think that the words I have italicized in these two secs. 
178 and 179 refer only to the sections comprised under the cap
tions, “The taking or using of lands,” and “Compensation and 
damages,” and that the deposit of a plan (sec. 192) is no neces
sary part of the proceedings under these two groups : sec. 194 
dealing with the “notice to treat” appearing to make this plain 
by the words
which certificate shall state (a) that the land, if the notice relate$ to the 
taking of land on the eaid plan is required for the railway, or (i.c„ if the 
notice dues not relate to the taking of land on the plan, that it) in within 
the limit of deviation allowed by this Act.

Both of these secs. 178 and 179 deal, 1 think, with “devia
tions.” Now, although no plan is necessary in such a case, it 
seems necessary to hold that a part of sec. 191 applies, namely, 
that which provides for the giving of notice (not including the 
directions as to time) ; for attempts at agreement and for arbi
tration in ease of failure to agree. In other words here are two 
instances where general words of reference make applicable 
parts only of the provisions of a section.

See. 177 applying as it clearly does to the main line and 
branches over six miles in length, makes no mention of plans 
for the obvious reason that plans in such cases are already pro
vided for.

Sec. 178 requires a plan and the “authority” of the Board 
—what is covered by the section being the acquiring of more 
ample space, something not covered by the plans of the main 
line and branch lines over six miles in length. Sub-sec. 7 of 
this section, says:—

All the provisions of this Act applicable to the taking of lands without 
the consent of the owner for the right-of-way or main line of the railway 
shall apply to the lands authorized under this section to be taken except 
the provisions relating to the sanction by the Hoard of the plan, profile and 
Isiok of reference of the railway and the deposit thereof, when so sanc
tioned, with the Board and with registrars of deeds.

Sec. 179—which, it is to be noted, is the case of the tempor
ary use of adjoining lands—does not explicitly mention plans 
but provides that
all the provisions of law at any time applicable to the taking of land, and 
its valuation and the compensation therefor, shall apply to the case of 
any land so required.
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Then comes sec. 180—the section directly in question—the 
words here are very much wider and more general than the 
words of reference in the preceding section-. The provisions of 
the Act made applicable are not
all the provisions of this Act applicable to the taking of lands (sec. 178), 

or
all the provisions of law at any time applicable to the taking of land and 
its valuation and the compensation therefor (sec. 170),

but
all the provisions of this Act shall in so far as applicable, apply, and 
the powers thereby granted may lie used ami exercised to obtain the 
materials (this include» gravel) or water, so required, or the right-of-way 
to the same, irrespective of the distance thereof; provided that the coni 
pany shall not la» required to submit any such plan for the sanetion of 
the Board.
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The making of a plan and a description and the service of a 
copy of both is provided for in the preceding sub-section.

This section then introduces into the procedure under sec. 
180, a number of the provisions of the Act which relate to plans 
and which are found under the group intituled, “Location of 
the line.*' The “location map” is not a plan. Section 158 calls 
for the making of a plan; sec. 159 for its sanction by the Hoard; 
sec. 160. sub-see. 1, for the eh posit with the Hoard of the plan 
“when so sanctioned,” and sub-sec. 2 for the deposit of copies 
“thereof” “duly certified as copies by the secretary” (of the 
Hoard) “in the office of the registrar of deeds.” Section 165. 
sub-sec. 4. cor s the depositing with the Hoard of plans
which are not sanctioned because not requiring sanction; the 
words are:—

Unie»» ami until such plan, profile, ami book of reference is so made 
satisfactory to the Board, the Board may refuse to sanction the same or 
to allow the same to he deposited with the Board.

Ordinarily a plan is submitted (tee. 159) to the Hoard, then 
sanctioned, then deposited. It would be unreasonable to suppose 
that the provision quoted was intend d to enable the Hoard to 
refuse, as unsatisfactory, for deposit, a plan which it had al
ready sanctioned. 1 am, therefore, of opinion that, in the case 
of a plan required to be made under see. 180, and which, by 
virtue of that section does not require the sanction of the Hoard, 
still must be deposited—the effect of the doing away with the 
necessity for the sanction being to make only the references to 
sanction in sec. 160 inapplicable, but to mak« the rest of the 
section applicable; and this view seems to be in accordance with 
the principle that, where there is an inconsistency between two 
provisions of an Act the later is to be given the grater weight 
and to be taken as modifying the earlier (Heal’a Cardinal Rules

4424
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of Legal Interpretation, 2nd ed., p. 325). Again see. 191, on 
whivli I have commented specially in relation to sees. 178 and 
179 as exhibiting an instance similar to sec. 100. of the applica
tion of a section in a modified form, will apply in its entirety.

Section 225 is open to the similar observations as sees. 17H, 
179 and 180.

The reasoning which I have applied and the conclusion to 
which I have conic that it was a condition precedent to the 
railway company's right to take the lands in question, that it 
should deposit a plan—are. it seems to me, in accordance with 
the decision of the Judicial Committee of the Privy Council, in 
the ease of Tin I'or/omit ion of Tarlnlnli \. U7.s/ 1 1X87 >. 12 A.C. 
002.

In the ease before us the railway company did not deposit 
any plan. It gave a “notice to treat,” and followed this by a 
notice of an application for a warrant of possession under see. 
217 of the Railway Act. On July 24, 1908, on the application 
coining on before a Judge an order was made for immediate pos
session. The order contained this recital :

t ' |mhi I In- applies! ion of tin- < algary ami Kdimniton It. Co., ami upon 
hearing mul the a Vnlavil of William IN'iillowv Taylor, «morn this day. 
Ilhsl herein, ami the telegram of .1. A. W. Aiken*, accompanying the *niil 
altitlavil. «hewing the consent of all the partie* to this order Iwing made 
and ii|hiii hearing read the certificate of the clerk of thi- hononralde Court 
for the judicial district of Calgary that the sum of *1 ,|.*>0 Inin lieen paid 
into Court hy the alsive-mimed applicant in the matter of thi- application 
and ii|K»n hearing counsel.

It » Iso contained this clause:—
The Calgary and Kilmonlon II. Co. having, hy it* (-mu-el. undertaken 

to abide hy any order which the Court may make a* to damage- in ease 
of it appearing that all iutcrc-n«l partie- have not given their con-cut 
as alleged.

Much discussion look place over the effect of this order. 
The railway company contended, that, assuming that the deposit 
of a plan was a condition precedent to the giving of a notice to 
treat, which itself is a condition precedent to the obtaining of 
an order for immediate possession, the appellants’ consent to 
the order was a waiver of the condition.

It seems to me that nothing appears to enable us to draw 
any larger conclusion than this: that the railway company 
having, under the Railway Act. the power to institute proceed
ings for the compulsory Inkiini of the land in question, that is, 
the acquiring of title thereto, and, in the course of such proceed
ings to take interlocutory proceedings for the purpose of obtain
ing pmtti'XMWH before acquiring title, the owners expressed their 
willingness, on payment into Court of a certain sum, and irre
spective of the question of the company's right at the n.'«ment to
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permit the company to take possession only; that possession ami 
title are two quite distinct things, and that consent to the for
mer does not necessarily touch the latter, and that nothing ap
pears to shew that it was in fact "to do so. By reason
of the consent, the company’s possession was lawful. It might, 
in my opinion, for the reasons I shall state, subsequently aban
don possession, being, of course, liable to damages, ami might 
never proceed to acquire title. Numbers of eases have conic 
before this Court where a railway company has taken posses
sion, that is, constructed its grade over lands sometimes without 
either authority or consent, sometimes with consent; the plans 
on which the company proceeded were, in some instances, in
valid or ineffective, but I think it has never been supposed that 
the date of taking possession in any way prevented tin- full 
effect of the express provision of the Act which, when it comes 
to be a question of fixing the amount of compensation provides 
that it shall he tixed with reference to the date of the filing of a 
plan which justifies the compulsory taking.

Thus, in my opinion, neither the order for possession nor 
tin* consent upon which it was grounded have any hearing upon 
the question with regard to the date with relation to which com
pensation for the passing of the ownership of the land is to 
he ascertained.

Then it is urged on behalf of the company, that, if this posi
tion is reached, the whole proceed in relation to arbitration 
are nugatory. I do not accept this as the result. It might be so 
if the method of ascertaining the compensation were some arbi
trary and artificial method; but arbitration is pre-eminent lx the 
most natural method of doing so. Thvre is no reason why en
tirely independently of any statutory enactment, tin* parties 
might not have agreed that the compensation should be so us- 
ei Similarly, it seems to me that, arbitration being the
method provided by the Act, the parties either expressly or 
impliedly by their conduct, were at liberty to accept the method 
of arbitration with all the attendant methods of bringing it 
about and of enforcing it, with equal liberty to dispense with 
any of these incidents, while yet leaving the proceedings, in all 
other respects, subject to the provisions of the Act. I think 
then that though no plan was deposited, yet a “notice to treat” 
having been served, the applicant, by agreeing to the ap
pointment of arbitrators, in pursuance of the notice to treat, 
xxithout protest and by proceeding with the arbitration without 
protest, waived nothing but the deposit of the plan. This 
view is not, to my mind, in any way inconsistent with the de
cision in Inverness It. and C. Co. v. Mclsaac, .‘17 Can. 8.C.R. 
114. Then, if this is so. it seems to me it must follow that see. 
192, which fixes tin* date of the deposit of the plan as the date 
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with reference to which the value of the land is to he ascer
tained, Ims no application. But, if this is so, with reference to 
what date is the value to he ascertained ? Only two dates seem 
to he open for consideration—the date of taking possession, and 
the date of the hearing before the arbitrators.

1 have already endeavoured to emphasize the difference be
tween taking possession and taking the land. 1 have also, in 
that connection, said that, in my opinion, the possession could 
he abandoned. In contrast with this, it seems quite clear that 
once the award is made, it is, so long as it stands, final and con
clusive : see. 1117, sub-sec. 2: sec. 2011, sub-secs. 1 and 4.

In Grimshawc v. G.T.H. To., 15 D.C.Q.B. 224, ID U.C.Q.B. 
41111, it was held, that a notice might he desisted from and a 
new notice given, even after the arbitrators had met and were 
engaged in the arbitration ; and an award subsequently made 
was set aside.

The same conclusion was reached in Cawthra v. Hamilton 
ami Lake Eric H. Co., 85 (T.C.Q.B. 581, where two arbitrators 
had agreed on the amount of the award and had given notice to 
the other to meet and sign the award when notice of desistment 
and a new notice were given.

In the Supreme Court of Canada, in the case of The Can
adian Carific liai!wan Ho. v- Little Seminary of Stc. Thérèse, 
lti Can. S.C.R. tiU(>, Patterson and tiWynne, JJ,, expressed the 
opinion that an abandonment of a notice to take lands must be 
given, “while the notice is still a notice,” and before the in
tention stated has been acted upon by taking possession of the 
lands ; and this view was followed in He Haskell and I he G.T.H. 
Co., 3 Can. By. Cas. 3811.

The Act has, however, since these two last-mentioned deci
sions been amended. Section 180 contemplates taking the lands, 
**.«., acquiring title “for a term of years or permanently” for 
the purpose of get'ing materials.

Section 207 says:—
. . . Where the company derates nul to lake ( i.e., acquire title to—
not merely get possession ) the lands or materials mentioned in the notice, 
it may abandon t lie not its* and all proceed in y h thereunder ( not, 1 think, the 
award—for the reasons 1 have given) but shall be liable to the person 
notified for all damaget and costs incurred by him in consequence of such 
notice and abandonment.

It seems to me that taking possession before the making of 
the award being a thing distinctly contemplated by the Act to 
be of common occurrence, and in respect of which an interlocu
tory procedure is provided, cornea within the meaning of the 
words, “and all proceedings thereunder,” and the injury oc
casioned by taking possession is one of the things in respect of 
which the owner is entitled to “damages.”
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In this view, it seems to me that the date of taking possession 
cannot, in the absence of statutory provision, lie taken to he the 
date with reference to which the compensation is to he fixed.
The only alternative is the date of the hearing, or, equivalently, 
tlie making of the award which, as I have pointed out, is final 
and conclusive and which can he enforced by the owner as 
awards made on voluntary submissions and can itself he made 
eflWtive by the company as a conveyance: secs. 210, 211.

In the result, I am of opinion that the two arbitrators who 
made the award, acted upon a wrong principle inasmuch as 
they fixed the compensation with reference to the date of taking 
possession. Consequently, in my opinion, the award must be 
set aside, but I think, that, instead of this Court attempting 
itself to fix the compensation, the question should Is- referred 
hack to the arbitrators.

I would give the appellants the eosts of the appeal.

Simmons, J. :—The southeast quarter, section 21, township simmon*. i. 
39. range 27, west of the 4th meridian, contained gravel lands 
and a notice of expropriation, dated June 20. 1008. was served 
upon the Saskatchewan Land and Homestead Co.. Mary Isabel 
Lcadley, Percy Leadley. and Annie A. Moore, as the parties in
terested in the said lands, and with it was a notice of an appli
cation returnable on July 20. 1008. for a warrant for immediate 
possession of the said lands.

On July 24. 1908, an order was made, pursuant to sec. 217 of 
the Railway Act, Revised Statutes of Canada. 100G, ch. 37, 
for immediate possession of the said lands upon payment into 
Court by the Calgary and Edmonton R. Co. of $1,150. The 
order recites:—

Cpon the application of the Calgary ami Edmonton R. Co., ami upon 
hearing read the affidavit of William Pentelowe Taylor, sworn this day. 
filed herein, and the telegram of J. A. M. Aiken*, accompanying the said 
affidavit, shewing the consent of all parties to this order being made. and 
upon hearing read the certificate of the clerk of this honourable Court for 
the judicial district of Calgary, that the sum of $1.150 had been paid into 
Court by the above-named applicant, etc., etc. 
and concludes ns follows:—

The Calgary and Edmonton R. Co., having, by its counsel, undertaken 
to abide by any order which the Court may make as to damages in the 
event of it ap|iearing that all interested parties have not given their 
consent as above alleged.

The area provided to be taken contained 48.87 acres, and 
the railway company were proceeding, under sec. 180 of the Act, 
to expropriate the same to be used by them as a gravel pit or 
bed, from which they proposed to take gravel for their railway.
The railway company then entered on the lands and have con-
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tinned to occupy them for the aforesaid purpose up to the pre
sent time. No further proceedings were taken by any of the 
parties interested from July 24, 1908, until December 19, 1911. 
In the meantime, the Leadleys and Annie E. Moore ceased to 
have any interest in these lands, and the Trusts and Guarantee 
Company, Limited, became the registered owners as trustees for 
the Saskatchewan Land and Homestead Co., and were made 
parties to the proceedings which are the subject of this appeal.

On January 8, 1912, pursuant to notice of December 19, 
1911, and upon the application of the Saskatchewan Land and 
Homestead Co. and the Trusts and Guarantee Co., Ltd., an 
order was made appointing arbitrators to determine the com
pensation payable to the applicants by the railway company 
for said lands. The order refers to the notice of the railway 
company of June 30, 1908, of its intention to take said lands. 
Upon the application of the railway company, this order was 
varied on August 22, 1912, by substituting new arbitrators for 
two of the arbitrators named in the former order.

On September 9, 1912, the arbitration proceeded, and the 
evidence of both parties was almost exclusively directed to the 
value of the lands for gravel at the date of the arbitration.

A majority of the arbitrators held that the compensation 
should be fixed as of July 24, 1908, and that the lands at that 
«late possess«-d no value for gravel purposes, and that there was 
no evidence io shew that the lands possessed any greater value 
than $733.05, being the amount mentioned in the engineer’s 
certificate, which accompanied the notice of arbitration. The 
minority arbitrator held that tin- compensation should be as of 
the date of the arbitration, but made no finding of fact as to the 
amount of compensation of that date.

The appeal is from the majority award. Th«- Saskatchewan 
Land and Homestead Co. ami the Trusts and Guarantee Co., 
Ltd., appellants, contend that the railway company were bound 
to file with tin- registrar of tith-s a plan of the said laml.s taken 
with the result that sec. 192 of tin- Act governs as to fixing the 
•late on which compensation should be assessed. The appel
lants say that this was a condition prt-cedent to the right of 
the railway company to proceed with the arbitration, and that 
though appellants by applying for an arbitration may have 
waived their rights to require the railway company to file a 
plan prior to the arbitration proceedings, yet that the railway 
company acquired no rights to tin- property, tin- title still re
maining in tin- appellants.

Section 180 of the Act provid«-s that if the company and 
tin- owner cannot agr«-«- upon tin- purchase price, tin- company 
shall cause a lam! surveyor to make a plan ami description of 
the property, and s«-rve each of the owners or occupiers with a 
certifieil copy of the same, an«l then provides that
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All the provisions of this Act sluill, in so fur ns applicable, apply, nii'l 
the powers thereby granted, may In- used and exercised to obtain the mat 
criais or water wo re<|uire«l. or the right-of-way to the same, irrespective 
of the distance thereof; provided that the company shall not be required 
to submit any such pi m for the sanction of the Hoard.

Section 160 provides that, when the location plan of the 
proposed railway line is sanctioned by the Board, the compati.' 
shall deposit certified copies in the office of the registrars of 
deeds for such districts or counties in which proposed line is 
located.

Secs. 172 to l!ll inclusive then provide for the obtaining of 
possession and title by the railway company of lands required 
by them.

Sec. 177 defines the extent of the lands which may he taken 
without the consent of the owner for right-of-way. stations, etc.

Sec. 17* makes special provision for increasing the width 
of the lands where necessary for the railway and requires the 
company to furnish the Board with a plan, profile and hook of 
reference in duplicate, of the portion of the railway affected, and 
shewing the additional land required. Suh-see. 7 of sec. 178, then 
provides that
all the pmviwion* of tin* Act applicable to the taking of land* without 
the consent of the owner for the right of-way or main line of the railway 
shall apply to the lands, authoriml under this section to be taken, except 
the provisions relating to tin* sanction hv the Hoard of the plan, profile 
ami Isiok of reference of the railway, and the deposit thereof when ■<» 
sanctioned with the Hoard, and with the registrar of deeds.
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Sub-sec. 4 of the same section also provides for the hearing 
before the Board of the parlies interested, and fixing of terms 
and conditions under which the additional lands may be taken 
by the company, and sub-sec. 5 provides, that, after the Board 
have authorized, in writing, the lands that may he taken pur
suant to this section, a duplicate of such authority, plan, and 
book of reference shall be deposited with the registrars of deeds. 
It seems clear that “terms and conditions’' mentioned in sub
sec. 5 do not relate to the compensation for taking lands, but to 
questions affecting “the convenient accommodation of the pub
lic, etc.”

Section 180 provides for the taking of stone, gravel, etc., for 
the construction, maintenance and operation of the railway, ami 
provides that the company shall cause a licensed land surveyor 
to make a plan of the lands proposed to l>c taken and serve a 
certified copy of same on the owners or occupiers of the lands 
affected.

Sub-sec. 2 of see. 180 is as follows:—
All the provision* of till* Act shall, in wo fur a* applicable, apply, ami 

the |wwer* thereby granted may be uwed and exercised to obtain the mat-
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male or water so required, or the right-of way to the «urne, irrespective 
of the distance thereof ; provided that the company shad not In* required 
to submit any such plan for the sanction of the Board.

Set's. 185-191 inclusive, provide for the making of contracts 
between the owners (or persons interested in the lands required 
by the company) and the company, and, in case of disagree
ment, all questions which arise between them shall be settled 
as set out in the following secs. 192-219 inclusive. Secs. 192- 
214 are under the caption, “Compensation for damages.”

Sec. 192 is as follows :—
The deposit of the plan, profile and hook of reference shall be deemed 

a general notice to all parties of the lands which shall be required for the 
railway and works.

Sub-sec. 2:—
Tin* date of such deposit shall be the date with reference to which 

such compensation for damages shall I* ascertained.
This sub-section was amended in 1909 to provide that, when 

the company does not actually acquire title within one year from 
the date of such deposit, then the date of such acquisition shall 
be the date with reference to which such compensation for dam
ages shall be ascertained. The amendment provides that it shall 
not affect proceedings pending at the date of passing of the 
amendment.

Secs. 193 and 194 provide for service by the company of a 
notice on the party of the amount the company is willing to pay 
as compensation for the lands or for damages as the case may be.

Secs. 196-208 prescribe for the method of arbitration and 
209 for an appeal from the award of the arbitrators to a superior 
Court.

Consideration of the general purview of the Act and of the 
sections above referred to indicates that the approval of the 
Hoard and the filing with the Hoard and with the registrar or 
deeds, of a plan, were not made applicable, and were not re
quired to be done when lands were proposed to be taken by the 
company under sec. 180. The number of the parties interested 
in the property proposed to be taken for the railway right-of- 
way readily suggests the necessity of a general notice, while the 
eases in which the company would, in the ordinary course, re
quire lands, under see. 180, are so few that the Act provided 
under sec. 180 a convenient means of dealing somewhat more 
directly with the owner, by requiring a personal notice to be 
served upon him of a plan of the lands proposed to be taken.

Sub-section 5 specifically provides that the company shall 
not use the tracks, spurs or branch lines constructed under this 
section for any other purpose than in the section mentioned 
without the sanction of the Hoard under such terms and con
ditions as the Hoard may impose.
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Parkdalf v. West (1887), 12 A.C. 6112. cited by the appel
lants, seems to me to he in favour of the respondents, because 
the decision there, requiring the corporation to file a plan, rested 
upon the ground that no other means had been provided in the 
Act for serving notice upon the owners. In the present case, ex
press provision is made in see. 180 for service upon the owners, 
and it seems to me that the effect of that decision, in so far as it 
hears on the case before us, is this, that the railway company 
must strictly comply with all the requirements of the Act which 
are conditions precedent to their right of possession.

Lord Macnaghten observes, at 613 :—
Compensation must lx* paid before the land is taken or the right in

terfered with. This appears to Ik* clear from sub-sees 27 and 28. On 
payment or leyal tender of compensation, which may 1m* arrived at by arbi
tration or by agreement, the award or agreement vests in the company 
“the |N)wer forthwith to take jtossesHion of the lands, or to exercise the 
right to do the thing for which such com|M*nsalion . . has 1h*«*ii

awarded or agreed upon,” and resistance or forcible opposition is then to 
lie put down by the strong arm of the law. Hut, lM*fore the award or 
agreement, although immediate jiossession of the lands or of the power 
to do the thing which is to lie the subject of compensation, may lie urgently 
required, no warrant is to lx* granted for quieting possession anti putting 
down opposition unless ten days' notice has been served on the parties in
terested. and the prescribed security is given for payment of the prolmble 
amount of compensation. If the contention of the appellants were correct, 
the payment of the compensation, or the giving of security as prescribed 
by the Act, is not a condition precedent, there would lie this singular result, 
that the railway company might be legally in jiossession of land, or legally 
interfering with the rights of individuals, and yet they would not In* able 
to obtain the protection of the law unless and until they had taken eer 
tain steps, which, according to the contention of the ajijiellants. are not 
r<s|uircd to give legaI validity to their acts.
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I conclude, therefore, that the provisions of sec. 180 do not 
make applicable to said see. 180 the provisions of sec. Kill, and 
that it was not necessary for the company to file the plan with 
the registrar of deeds.

The result is that then* is no specific provision providing 
for the period to which compensation shall refer, unless by 
analogy sec. 192 can be held to apply.

Sub-sec. 2 of sec. 192 provides that the date of deposit shall 
be the date with reference to which compensation or damages 
shall be ascertained.

Under sec. 192, the tiling of the plan in the office of the re
gistrar of deeds is a general notice to all parties interested in 
the lands required to be taken. The special notice required to 
Ik* served upon the party interested under sec. 180 is plainly 
the notice which, under this section is substituted for the filing 
of the notice with the registrar of deeds as provided for in sec.
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160, and see. 1!)2 should, by analogy, apply to the notice re
quired to lie served under sec. 180.

This interpretation is consistent with the general concep
tion. aim. and scope of the whole Act.

To reject this view would in effect leave the Act a com
plete blank in so far as indicating the date with reference to 
which compensation shall lie ascertained.

The truv mviming of any pn**nge, it is said, is |<> Ik* found, not merely 
in the* words of that passage, hut in comparing it with every other part 
of tin* law. ascertaining also what were the circa mate nees with reference to 
which the word* were used and what was the object of appearing from 
those circumstance*: Maxwell on Statutes, nth ed.. p. .44.

I conclude then that the date with reference to which com
pensation should be made was the date of the order of July 24. 
1908, as this was a consent order in pursuance of the notice of 
June 30, 1908

The course which the arbitrators took clearly indicates that 
the evidence of the appellants was directed to establishing the 
value of the property as a gravel proposition in 1912. when the 
arbitration took place, and no indication during the hearing was 
given by the majority of the arbitrators as to the date with 
reference to which compensation was to lie fixed, and that for 
this reason the case should go hack to the arbitrators so that the 
evidence may he directed to the proper issue.

The appellants, in their notice of appeal, also object to the 
finding of the arbitrators on the ground that
thi* appellant* are entitled In enni pen nation for the potential value of 
the sand and gravel in question, and the majority of the Board of arbitra
tors erred in allowing no compensation therefor.

Counsel for the appellants in the appeal directed a somewhat 
extensive argument to this ground of appeal, and cited a large 
number of eases. In view of the fact that the arbitrators will 
have to deal with this question on the rehearing. 1 am of the 
opinion that they should have the direction of this Court on 
the question. 1 assume that, by the term “potential values,” is 
meant values which at the date in question have not been dis
closed in the form of probable demand for the gravel at that 
date.

The principle enunciated in the Bwlffa and Merthyr Dan 
Steam Collieries Limited and The Pontypridd Waterworks Co., 

11902] A.C. 428. is urged by the appellants as the proper one 
to apply. The House of Lords, however, in that case proceeded 
upon the ground that there was no sale, but merely a continuing 
prohibition against the owner working his own eoal as the same 
was necessary for the support of the Waterwork Company’s 
works. The principle enunciated by Lord Halsbury in lie As- 
1' tin Silloth and Distriet Joint Water Board, f 1904] 1 K.B
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417, is the proper one to follow, namely, that where land is com
pulsorily taken for a given purpose, the fact that the land has 
peculiar natural advantages for supplying a district or area, 
apart from any value created or enhanced by tin* Act. may be 
taken into consideration in the assessment of compensation, and 
it is not necessary to prove a specific market at that (Inti* for 
the particular purpose.

If there is evidence adduced before the arbitrators that, in 
June, 1908, these lands had (aside from the fact of the con
struction of respondents' railway adjacent to them) peculiar 
natural advantages for supplying a district or area with gravel, 
and that conditions of settlement and development in the area 
in question warranted a reasonable expectation of a demand 
for gravel in that area in the near future, that would be a cir
cumstance which the arbitrators should properly consider as 
an element in determining the value at the date specified.

The appellants must bear the burden of the miscarriage of 
the arbitration and of tliis appeal as they did not direct their 
evidence to the proper issue.

The appellants should pay the costs of this appeal and of 
the arbitration proceedings.
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Walsh, ,1.. concurred with the Chief Justice.
Appeal dismissed.

PEACOCK V. CRANE

Ontario Supreme Court (Appellate Division). Meredith, V.J.O., Maelaren.
Magee, and Hudgins, JJ.A. Mag A, 1013.

1. Principal ami agent (|I1C—20)—Agent's fraud or wrong—Sai.i 
of land—Agent or vender receiving secret profit from vendor 
—Principal's right to recover.

A secret arrangement between the respective agents of the vemlor 
and the purchaser of property that a price larger than that which 
the vendor is willing to accept, shall lie demanded from the purchaser, 
and that the surplus shall be paid by the vendor to the agent*, will 
not lie upheld by the courts; and the purchaser, having paid the 
money in ignorance of such agreement, may recover the amount of 
such secret commission from the vemlor.

| Peacock- v. Crane, 3 D.L.R. 645, uflirmed; tirant V, Gold Exploration 
and Development Syndicate, f 10001 I Q.ll. 233: and Mayor, etc., of 
Salford v. Lever, [18011 1 Q.ll. 168. followed.]

Appeal bv the defendants Crane, Otis, Morse, Bruce, ami statement 
Cotton, from the judgment of Britton. J., Fea<ock v. Crane, 8 
D.L.R. 646, 8 O.W.N. 1184.

I. F. H( limnth, K.C., and (I. B. Balfour, for the appel- Argument 
lants :—Whatever fraud, if any, in the procuring of the $.10,000 
as commission Moore may have been guilty of, he cannot pre-
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ready earned when the transfer to Karnes of the right to the 
commission was made.

M. K. Cowan, K.C., for the plaintiffs, the respondents:—The
Peacock money should be paid to the plaintiffs, as the appellants have 

no right to it. A scheme was devised, by an arrangement be
tween the vendors and their agents, and the agent of the pur

Argument chasers, to get $00,000 additional commission out of the pur
chasers. Such a transaction cannot be upheld: Myerscough v. 
Merrill, 12 O.W.R. 399; Manitoba and North West Land Cor
poration v. Davidson, 34 S.C.R. 255. When purchase-money is 
increased by a sum which, without the knowledge of the pur
chaser, is to be paid to the purchaser’s agent, it is a bribe, and 
can he recovered back by the purchasers: Grant v. Gold Explor
ation and Development Syndicate, [1900] 1 Q.B. 233, Boston 
Deep Sea Fishing and Ice Co. v. Anscll (1888), 39 Ch. 1). 339, 
at p. 357; Andrews v. Itamsay it* Co., [1903] 2 K.B. 635.

Hellmuth, in reply.

llndgiu*. J. A. May 5. The judgment of the Court was delivered by 
IloDtiiNS, J.A.:—In Grant v. Gold Exploration and Develop
ment Syndicate, [1900] 1 Q.B. 233, it is said by A. L. Smith, 
L.J., that when a vendor sells property subject to a commission 
the commission is added to the price asked by the vendor, t'.e., 
the purchase-money is loaded with the amount of the commis
sion to he paid. In this case the $50,000 in question was added 
to the purchase-price of $500,000, which itself included $25,000 
stipulated to be paid as commission. The $50,000 was by 
arrangement to he paid by the vendors to Eaincs, so that he, 
or both he and Jeffery and Moore, should get it as ‘ commis
sion.”

In the case cited it is laid down very clearly that when the 
purchase-money is increased by a sum which, without the know
ledge of the purchaser, is to he paid to the purchaser’s agent, 
it is a bribe, and, as such, can be, if quantified, recovered back 
by the purchaser cither from his agent who was bribed or 
from the vendor and agent jointly and severally.

The vendors have paid this particular $50,000 into Court, 
and the respondents, who are the purchasers, have been held 
entitled to it, and rightly so, in my opinion, unlew the appellants 
can claim it free from -the (Usability which attaches to any 
right or title of the agents Karnes, Jeffery, and Moore. The 
latter two admit that they have no title to it; but the appel
lants contend that, if this money is paid to the respondents, 
Moore in some way will benefit by it; probably, as it Is asserted, 
hv arrangement before or pending this proceeding. In fact, a 
conspiracy is alleged between Moore and Karnes to defeat the 
appellants' claim (we p. 59 of the evidence).
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Moon* and Jeffery appear first as “empowered to aet as ONT. 
agents for the proposed purchasers” (see pp. 13, 14, and 16). s (.
Crane, after that, and on the 4th June, 1900 (p. 29), claimed 1913

Moore as his agent (pp. 24, 25, 90) ; and Moore knew this (p. ^— __
25). The price was increased by $50,000 at his request (pp. 1 kac<xh 
17, 18) ; and this was originally to have been paid to him (p. crank. 
18). A draft of a letter, agreeing to pay this $50.000 (in addi- Hod~'J 
tion to $25,000), was sent to him with the agreement of sale, ,Mr" • 
and he afterwards desired the letter to be given and addressed 
to Karnes. This was done, and Moon* released any claim he had 
for the commission. Crane says that previous to the side and 
on the 4th June, 1909, he met Fraser, the vendors’ solicitor, 
in New York, and was told by him not to interfere, that the 
sale would go through, and that he (Crane) would be protected 
as to commission (p. 57). He, therefore, let Moore continue the 
negotiations. Fraser thinks this conversation highly improb
able, but does not deny it (p. 92). Crane admits that he knew 
the net price to the owners was $500,000 ; and he told Moore so. 
and that the owners were to protect him as to this $50,000. He 
says that his instructions to Moore were to sell for $550,000; 
but his final instructions appear to be a little more elastic: “Do 
not let the deal fall through. Sell that property so we can 
make some money” (pp. 54 and 61). Crane’s option had ex
pired previous to the 19th April, 1909, and he could only con
summate a sale by offering a price satisfactory to the vendors 
and adding his profit to that price (p. 90).

The sale was closed on the 12th June, 1909, on the same date 
that the release just spoken of and the commission letter were 
delivered. Karnes afterward got $25,000 commission, but the 
$50,000 was not paid over, owing to the embargo placed upon it 
by the appellants on the 3rd August, 1909 (p. 21).

I do not think that the signing of the agreement for sale by 
the purchaser in Pittsburg on the 10th June, 1909, nor the 
making of a cheque on the 11th June, 1909, to pay part of the 
purchase-money, affects the question as to when the commission 
was earned. The commission is payable only out of the “pro
ceeds of the sale,” and is for negotiating the sale, afterwards 
consummated for $550,000.

This agreement of the 12th June, 1909, was one which, under 
the circumstances disclosed in evidence, might have been re
scinded by the purchasers, or under which they could have 
recovered back the $50,000. The procuring of this agreement 
by Moore is the consideration for the letter, addressed, at 
Moore’s request, to Karnes, and is the only consideration as be
tween the vendors, Karnes, Jeffery, and himself.

It is in itself, by reason of the bribe it contains . . . 
which is included in the purchase-price ... a “corrupt
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ONT. bargain,” to use the words of A. L. Smith, L.J., in the case
^7 already cited, and one which entitles the purchaser to rescind
JyjjJ or to recover from the agent or Vendor, or both, the bribe
---- which formed an ostensible part of the purchase-money.

I’kacock it is, therefore, difficult to understand the argument on 
Crank. behalf of the appellants, that Moore could not prejudice their
----  rights, as the commission was already earned when the transfer

lodgina, to Barnes of the right to the commission was made. The appel
lants’ right cannot be put higher than as principals or assignees 
of Moore; and, granting that the latter could not defeat the 
appellants’ claim by an assignment or transfer of the right to 
commission, the fundamental fact remains that the commission 
itself is money that, notwithstanding the form of the contract, 
belongs to the purchasers and could be recovered by them either 
in the hands of Moore or from the vendors. No claims based 
on the contract or dependent on its validity can defeat the pur
chasers’ right, which arises from the infirmity of the contract 
itself. See the remarks of Bacon, V.-C., in Hay nail v. Carlton 
(1877), 6 Ch.D. 371, at p. 385, based upon Imperial Mercantile 
Credit Association v. Coleman (1873), L.R. 6 1I.L. 189.

Nor does the Tact that the vendors’ agent, Fraser, may have 
said that he would protect the appellants, carry the matter any 
further. The vendors agreed to the price being increased, so 
that Moore and Barnes would get the increase as commission. 
They therefore did all that they could do to enable Moore and 
Barnes to collect the $50,00(1, and to that extent “protected” the 
appellants.

It is this very arrangement, however, which gives rise to 
the purchasers’ rights and enables them to rescind the agree
ment or as an alternative to claim back the amount by which 
the purchase-money was increased.

If, as is well settled, an agent ceases to be entitled to any 
remuneration when he puts himself in a position where his in
terest necessarily conflicts with his duty to his principal, then 
neither Moore nor Jeffery nor Barnes would be entitled to this 
$50,000. See per Bowen, L.J., in Host on Deep Sea Fisliiny and 
Ice Co. v. Ansell, 39 Ch.D. 339, at p. 304. The right of the 
purchaser to recover it is but the natural outcome of the appli
cation of this principle, because1 it treats the commission as an 
improper inerp;:^ of the purchase-price, induced by tb** fraudu
lent act of both vendor and agent: Mayor, etc., of Salford v. 
Lever, (1891 ] 1 Q.B. 168 ; Grant v. Gold Exploration and De
velopment Syndicate, 11900] 1 Q.B. 233.

The extent to which the Court will go in protecting a pur
chaser is well shewn in Heck v. Kantorowicz (1857), 3 K. & J. 
230, where the ultimate purchaser or transferee of the mine 
w’as held entitled to the shares set apart by way of secret com-
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mission by the vendors to one of a group of co-adventurers who 
bought and then sold to the company.

I think the judgment of the trial Judge should be affirmed 
and that the appeal should be dismissed.

Appeal dismissed.

REX v. VINCENT.
REX v. FAIR.

Ontario Supreme Court. \liihllrton, •/.. in Chamber*, Oetobcr IT. lUlÿ.

1. Mail anii rkcoonizaxvb (# I—HI)—Order ox habeas corvvk—Prior to 
COMMITTAL FOB TRIAL.

Although wee. 0118 of the Oiminal Code doe* not confer jurisdiction 
niKin » judge of n superior court to grant hull in respwt of an indict 
alilc olfence until tin* arcUHed ha* heen committed for trial, a defen 
<lant. ha* hi* remedy by way of habm* corpus upon the return of 
which tla» court may order hail pending a remand by a magiwtrutc. 
and this remedy i* applicable a* well where the charge upon which 
the remand was made i* a subject of summary conviction and not 
indictable.

|//rx V. Halt, 12 fan. Cr. Caw. 4f»2: If. v. Cox. HI O.R. 228. referred 
to.]

Motion by the defendants for bail or for a writ of habeas 
corpus.

W. M. German, K.(\, for the defendants.
J. R. Cartwright, K.C., for the Crown.

Middleton, J. :—The accused were arrested and committed 
for trial upon a charge of fraud ; and upon this charge they weie 
admitted to bail. An information was then laid against them, 
charging them with vagrancy, ami upon this charge they have 
been remanded four or five times, no evidence being taken before 
the magistrate. The magistrate refuses to grant bail except for 
a prohibitive amount—$5,000 for each prisoner.

An application is now made for bail upon the vagrancy 
charge.

I do not think that, under the Criminal Code, a Judge of the 
Supreme Court has jurisdiction to grant bail until the accused 
has been committed for trial. See Criminal Code, see. 098. 
Nevertheless, a prisoner is not without remedy. Cnder the 
Habeas Corpus Act, upon the return of a writ the Court may 
“determine touching the discharge, bailing, or remanding the 
person.”

In Rex v. Hall (1907), 12 Can. Cr. Cas. 492. Craig. J.. in the 
Yukon Territorial Court, held the contrary; but he evidently 
misread the case of Regina v. Cox, 10 O.R. 228. The section of 
the statute referred to there by MacMahon, J., has been elimin
ated and is not now found in the corresponding section of the

ONT.
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ONT. Code as it now stands. Compare R.S.C. lHStî, eh. 174, ace. 82,
R.C.
lois

with the present sec. tîOî) of the Code.
1 think the alternative course suggested by MacMahon, J„ 

is the proper one to follow; and I, therefore, grant the writ of
Rex habeas corpus, and upon its return will admit the prisoners to 

hail.
Middleton. J.

To save the further attendance of counsel on the return of 
the writ, the amount of hail was discussed ; and I think that 
cash bail *500 for each is adequate.

The facts surrounding this case suggest that the charge of 
vagrancy is laid, and the remand granted, because the magLs 
trate and police officials disapprove of the hail granted upon the 
more serious charge. It is obvious that, if this is so, such conduct 
cannot be too strongly condemned.

Ilabms corpus granted.

ALTA. RIDDELL v. RIDDELL.

H.C.
IOIS

tIberia Supreme Court, Itork, •/. October 17. 1913.
1. Divorce and separation (I V R—50)—Alimony action in iiekai i.i un

der SEPARATION AGREEMENT — INTERIM ALIMONY AND DISBURSE

An order fur interim alimony and disbursements may lw made, al
though the plaintiff sets up in her statement of claim a separation 
agreement and defendant's default in making the stipulated payment- 
fur her support and claims, in addition to future alimony, arrears due 
her under the agreement.

2. Divorce and separation («VIII A—81 )—Agreement kob si .... . and
MAINTENANCE—SEPARATION--ENFORCEMENT OF—ARREARS OF A1.I-
m on y—Recovery—Defence.

Notwithstanding that ordinarily an agreement lietween husband and 
wife for a separation without siiflicient cause, is primd facie a de
fence to an alimony action, yet where the breaches of the agreement 
are substantial, such os the refusal of the husband to make payments 
to a substantial amount thereunder so as to virtually amount to a 
repudiation of his obligation to pay. the agreement will not lie recog
nized as a defence to the action.

| Kennedy v. Kennedy, [19071 P. 49. referred to.)

Statement Motion for interim alimony and disbursements.
liar vie, for plaintiff.
r. (\ Mcf'aul, K.(\, for defendant.

Berk. J. Beck, J. :—Some little time ago 1 gave an ex parte injunc
tion restraining the defendant from dealing with some of his 
land. An application is now before me for interim alimony 
and disbursements. It is opposed by the defendant.

The ease set up by the statement of claim is briefly this:—
1. The plaintiff is the wife of the defendant.
2. In 1908. the plaintiff instituted proceedings in tin* Province of (Que

bec. where Imtb were then residing, for a divorce à menta cl ihoro.
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3. Thereupon a settlement was arrangisl by writing «luted April 3, 
1908—the plaintiff to live separately from the defendant; the defendant 
to give the plaintiff half the price on the unie of certain property la-longing 
to him and pay her regularly an an alimentary allowance $20 per month.

4. They have ever since lived separate.
5. TIm* defendant never paid any alimentary allowance.
II. The defendant ha* not. since April. 1008. lived with or supported the 

plaintiff, and «luring all that time the plaintiff Ini* been deserted by the 
defendant.

7. The «lefemlant i* the owner of certain property in Kdmonton.
8. The defenilant is of very intemperate habit* ami i* di**ipating hi* 

property.
The plaintiff claims:—
l«l Payment of *1.2(10. being the amount due by way «if alimentary 

allowance umler tin* agreement.
(6 > Alimony at tlie rate of #20 a month.
(c) Injunction.
The application is opposed on the ground flint in such o 

case there is no jurisdiction to grant it—that the action is not 
one for alimony hut to enforce a separation agreement, and 
that the most the plaintiff is < d to is to recover as in an 
action of debt. Having taken time to look into the matter. I 
think this Court has jurisdiction to grant alimony on the ease 
stated, and that I should make the order asked.

The Supreme Court Act (ch. it of 1907), see. Iti. says:—
The Court shall have juri*<!i«'thm to grant alimony • to any

wife whose husbaml live* separate from her without any sufficient cau*e 
ami under circumstance* which would entitle her by the law «if Knglaml 
to a decree for restitution of conjugal right*.

The ion in this respect in Knglaud is thus stated in
Weldon v. Weldon, 9 P.D. 52:—

The principle derived from the law on which the Ecclesiastical Court* 
proceeded, was, that it i* the duty of married person* t«i live together, 
and that thi* duty sliouhl lie enforcci! by the decree of the Court, unies* 
it could lie shewn that the complaining party bad been guilty of «nine matri
monial offence for which a jmlgniciit authorizing living apart might have 
been ohtaineil by the other.

Authority for thi* proposition i* not needed, but I may quote the 
word* of Blackstone:—

“The suit for the restitution «if conjugal right* i* whenever
either the hushuml or wife i* guilty of the injury of subtraction or liv«*s 
separate from the other without any sufficient reason, in which case they 
will In* compelled to come together again, if either party In- weak enough 
to desire it. contrary to the inclination of the other.”

The plaintitf’s right not on desertion hut upon
actual separation only. Where the separation is in pursuance 
of an agreement, the agreement may or may not In* a bar to the 
action. The question is dealt with at length in Kennedy v. 
Kmnrdy. f 19071 P. 49.
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ALTA. The result is this. Inasmuch as the foundation of the action
M. C.
11113

is si without any sufficient reason, an agreement for
separation is prima facie a bar as furnishing a sufficient rea
son ; hut if the breaches of the agreement on the defendant’s

Riddkij..
part are substantial, for instance, where the payments agreed 
to he made have, to a substantial amount, not been paid, so that

Beck. J.
virtually there is a repudiation of the obligation to pay, the 
Court will not recognize the agreement as being a defence to 
the action.

This, therefore, in my opinion, is an action justified under 
the provision conferring jurisdiction on the Supreme Court, 
which 1 have d.

I cannot try the facts on , but. .< evid
ence merely of the marriage, as in the ordinary alimony case, 
must make the order asked.

Order granted.

ALTA. FIDELITY TRUST CO. v. SCHNEIDER

s.c.
1913

Mbrrla Supreme Court, Reck. ./. October 17, 1013.

1. Depositions (1IV—15)—Foreign commission—Reusing leave to
t'SK ON TRIAL—(iROUNim.

I.VUW to u#c a deposition of the president of the pliiintiH' company, 
taken in the I'nited States for use on the trial "unless n Judge shall 
otherwise order." will lie denied, where to permit it# tine would work 
an injustice to the defendant, »# it npnciired that the plaint ill to the 
action was a mere nominal party, while the real plaintiff wa# guilty 
of fraud in the transaction in relation to which the note sued upon 
was given ; and that the cross-examination of the witness, hy reason 
of foreign counsel living retained to take it. and the difficulty of giving 
him Hdcijuate instructions, was not conducted so ns to properly develop 
such phase of the case.

| / nion liircKtmnit Co. v. Perron, i Alta. L.R. 337 : and Pm A V. 
Nrhnriihr, (1 D.L.R. 431, followed.|

Slat cment Application by the plaint ill’s for leave to use as evidence at 
the trial, depositions of the president of the plaintif!’ company 
taken at Kansas city. Missouri, V.S.A., under order which con
tained a provision that the depositions could not be used by the 
plaintiff company at the trial, “unless a Judge shall otherwise 
order.”

The on was refused.
<). M. Itiggar, K.(\, for plaintiffs.
/. It. Unirait, for defendant.

Heck. J. Heck, J. :—The action is on a promissory note made by the 
defendant in favour of McLaughlin Brothers. The defenc" 
sets up among other things, that the note was part of the con
sideration for the sale of a stallion by McLaughlin Bros, to the 
defendant and that the sale was ed hy the fraudulent re-

7
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presentations of the McLaughlins’ agent, it also sets up that the 
defendant recovered a judgment against McLaughlin Bros, in 
this Court for a large sum in respect of this very fraud which 
is unsatisfied, and that the plaintiff company is really suing 
for the benefit of MeLaughlin Brothers. MeLaughlin Bros, have 
been prominent figures in the Courts of the western provinces 
of Cii for a good many years, and, in dealing with this ap- 

I frankly confess I do so—as I think I am entitled to 
do—in the light of the several cases which have come before 
this Court, some only of which are reported. One of these, 
Peters v. Ptrras, appears as the first ease on the first page of 
the first volume of the Alberta Reports; and in appeal to the 
Court en bone on page 201. A decision in favour of the defen
dant was reversed by the Supreme Court of Canada. 42 Can. 
8.C.R. 244, virtually on the ground that a trial .fudge must 
accept the evidence of any witness taken by way uf depositions 
if there is nothing in the case to contradict it (see Park v. 
Nchneider, ti D.L.R. 451, also a MeLaughlin note case). The 
result of that decision upon the practice of this Court has been 
either to refuse to allow evidence on behalf of a plaintiff to In- 
taken by way of deposition where it appears that the veracity of 
the witness is to he attacked as I did in Union Investment Com
pany v. Perras, 2 A.L.K. .‘157, also a MeLaughlin note ease, or to 
let the order go as in the present case with a term that the de
positions are not to he used without leave of a Judge.

The headnote in Union Investment Co. v. Perras, 2 A.L.R. 
357, correctly expresses my view in that case:—

Where it appeared that the veracity and honesty of the pro|»o»ed wit 
ne«Mc« would !*• attivked, order (to examine thorn out of the jurisdiction I 
was refined on the ground that it was practically impo—dhl,. to iintruet 
foreign counsel with auch particularity at to enable him to eroes-examine in 
*uch a way at to avoid the application of the rule laid down l>y the Sup
reme Court in Priera v. 1‘rrma, 42 Can. S.C.H. 244.

Parle v. Sehneidtr, (i D.L.R. 451, already noted, was a case 
in which an order similar to that in question here had been 
made. The Court en bane there laid down the rtde that, 
where a plaintilf applie* for a committion to take hit own evidence abroad 
or for leave to adduce hit i|o|Hit|limit taken abroad at evidence at the trial, 
the principle upon which the application thould la» granted or refuted jg 
that of juttice to the defendant at well at the plaintiff; and the Court 
thould consider what would Ik* the result of allowing or refusing the order.

The order was refused.
In the present case I have rend over the whole of the deposi

tions. leave to use which at the trial is asked.
The plaintiff company’s president swears: That one of th- 

members of the firm of MeLaughlin Bros, on March 10, 1ÎHJÎI 
proposed to stIt to the company the note in question, and a 

l.t—14 0.1. t.
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ALTA. lurge number of other notes ; that they agreed to buy them so
S. C.
1013

as to net them interest at the rate of 8 per cent, per annum ; 
that they paid for them on March 27, 1909, the sum of $16,-

Fidelity 
Trust Co.

Kchnkidkr.

920.21; that the notes were “purchased outright”—he seems 
to make some distinction between discounting and purchasing. 
Nevertheless, he says that they have th endorsement of Mc
Laughlin Bros., who are financially good and who, the note it

Bwk. J. self shews, have waived “demand notice of non-payment and 
protest.” and to whom they are entitled to look for payment 
and that there is no agreement that they should first look to 
the makers; that they have not asked McLaughlin Hros. for 
payment; that the batik through which the note was sent for 
presentment for payment reported that payment had been re
fused and that the maker had a judgment against McLaughlin 
liras.; that they then put tile note in the hands of a firm of 
solicitors for collection ; that these solicitors were not their 
regular solicitors, hut a firm who “they knew did Rome busi
ness'* for McLaughlin Bros., but had made no collections for 
the bank except of McLaughlin notes, and they put these notes 
in the hands of this firm of solicitors “because we knew they 
had made a specialty of collecting these notes (i.r., McLaughlin 
Bros, notes) for various banks:” that before buying the notes 
they made no enquiries whatever about the consideration or 
anything else, but relied solely on McLaughlin's statement that 
the notes were good, and on McLaughlin Bros.’ endorsement. 
In au examination for discovery, taken at the same time, the 
president admitted that, on purchase of previous lots of notes 
they had had to sue in a considerable number of cases, and, as
I understand, had to call upon Melmughlin eventually to pay 
some of the notes.

The president was asked as to his company’s arrangement 
with the firm of solicitors, and the latter’s arrangement with 
McLaughlin Bros, as to the costs in the action. He didn’t know 
or couldn’t remember what the company’s arrangement with 
the solicitors was. He suggests that there was an arrangement 
between the solicitors and McLaughlin Bros., but doesn’t know 
what it was.

The president was not asked whether the agreement for the 
sale and purchase of these notes was in writing or whether 
there were any terms agreed upon between McLaughlin Bros, 
and the company other than the bald fact of the sale and pur
chase and the price, and there is no evidence as to the precise 
relationship between McLaughlin Bros, and the solicitors. The 
agents for the defendant's solicitors did not, in my opinion, 
conduct the cross-examination of the president at all satisfac
torily. As I said in a previous ease to which I have referred, it 
is practically impossible fully to instruct foreign counsel in
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such a vasu as this, and I may add it may often, and I think 
would, in this case, if 1 were to admit the deposition*, work an 
injustice to the defendant, if he were held responsible for the 
unskilfulness of such foreign counsel as he engages, necessarily, 
no doubt, without knowledge of their qualifications.

It is to be remembered that there is a defence pleaded to the 
effect that the plaintiff company is merely a nominal plaintiff 
and that the real beneficial plaintiffs are McLaughlin Bros, 
against whom the defendant has a large judgment in respect of 
the very notes sued on. Some of the evidence that was not 
given and which the president didn't give, ami some of which 
he ought to have been in a position to give would have had an 
important bearing upon this defence.

I haven't a doubt, after reading the evidence, that what the 
defendant sets up is the truth in fact, though, perhaps, even 
if we had all the faces, it would not Ik* effective in law. The 
justice of the ease is with the defendant, and I shall decline to 
do anything to enable the plaintiff to commit an injustice against 
him. There is no substantial injustice to the plaintitT company 
for they have their remedy against McLaughlin Bros., and these 
latter will be prevented once more from practically stealing 
money from a resident of this jurisdiction.

The application for leave to use the depositions taken on 
behalf of the plaintiff company is refused with costs.

Applicaiiitn refusal.

CLARE A BOCKEST, Ltd. v. EVANS.

BLAKE, claimant v. CLARE A BOCKEST, Ltd.

SnMkuli-henaii Supirmr Voui I. Ilaullain, V.J. Orlobtr 111. 1013.

1. Fraudulent conveyances (I IV—17)— Intent to delay and dekraid 
-Chattel mortuaue—Intent ok iiotii carmes.

A clmttvl mortgage made with intent on the part iff both mortgagor 
ainl mortgagee to delay and defraud the mortgagor** creditor-, will 
In» deelared invalid a* again»! a writ of execution again-! the mort
gagor on the trial of mi interpleader i*»ue following the »eizure of the 
mortgaged goods by the »herifT.

Interpleader issue as to goods seized under an execution in 
the action of Clare d* Hockcst v. Kraus, to which the claimant 
Blake laid claim tinder a chattel mortgage from Evans to him.

Judgment was given for the execution creditor, defendant 
in the issue.

T. A. Lynd, for claimant.
C. L. Duric, for execution creditor.

Haitltain, C.J. :—The property in question in this inter
pleader issue was seized by the sheriff under a writ of execution
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Hâiiltâln, C.J.

issued in nn action wherein the defendant to the issue, Clare & 
Bock est, Ltd., was plaintiff, and Evans & Co., defendants. The 
plaintiff Blake claims the property under a chattel mortgage 
for *1,040, made by Evans to him on September 15. 1912. The 
question to l>e decided is, whether or not the chattel mortgage 
is a valid ami bond /i<h security as against execution creditors. 
After a full consideration of the evidence, I have come to the 
conclusion that the chattel mortgage is void as against creditors. 
Evans was undoubtedly insolvent at the time the mortgage was 
given. This is amply shewn by the evidence. Blake must have 
known, and I find from his evidence that lie did know, that 
Evans was insolvent at the time the mortgage was given. He 
says, in his own evidence, that he went to Merid where the 
business was being carried on to see “what he was putting his 
money into.” The mortgage was given on the same day, and 
shortly after Evans had been served with several writs in 
actions brought against him by creditors. Blake was living 
with Evans at the time. The evidence with regard to the sev
eral advances alleged to have been made by Blake to Evans, 
the total amount of which make np the consideration for the 
< I mortgage, is extremely unsatisfactory except for one 
item. No account of these transactions was kept by Evans, 
and the letters and documents produced by Blake were not 
originals, but copies furnished to him by Evans for the purposes 
of these proceed : while the alleged originals were, accord
ing to Blake, in the custody of r in England. Both in
his examination for discovery and hi* examination in chief on 
the trial. Blake produced and swore to these letters and docu
ments as originals, and it was only after being pressed on cross- 
examination that he admitted that they were copies. The fact 
that Evans was not brought to give evidence on behalf of Blake, 
although quite available, does not improve the claimant’s general 
position.

On the evidence before me I find that there was not valuable 
consideration to support the mortgage, and, in any event, that 
the mortgage is void, having been given with intent on both 
sides to delay ami defraud creditors.

There will be judgment, therefore, for the defendant on the 
issue, with costs, including sheriff’s costs and costs of proceed
ings prior to ami lending up to the issue.

Judgment for judgment creditor.
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RURAL MUNICIPALITY OF THOMPSON v. BRETHOUR.

Manitoba Kim/s Brnrh. Mullins. CJ.K.B. October 21. 101*1.

1. Lmy xxu mkizvbk (INI II—45)—Money bkalizkd fob costs—Xkckh-
SITY OF IIOMHXii FOR iUHTRIlIVTIOX AMONG OTIIKR FXKC'I'TION I’RESU-

Miiuhv n-iilizvil on »n vxwutinii. although fur m*t* only. inu*t 
be held by the Hheriir fur tlnw month* ami advertised, under *ec. 2.*» 
nf tin* Execution* Act. H.S.M. 1902, ch. *»s, which provide* that at 
the eml of that |*eri«»d *ucli money, together with any other money 
realized on other execution* again*! the defendant. *hall In- then <li* 
tribute*! rateably among *uch |H>r*on* u* may have un*ali*fled execu 
tion* in force in the wherifl"* hand*.

[Thonlarmm v. Jours, 1H Man. L.IL 2*23. explained ami di*tin 
guiwheil. |

Appucation by a municipality lor an onlvr to a «heriff to 
pay over a sum of money realized upon an execution.

The application was refused.
F. M. liurbiihji, tor municipality.
No one contra.

Mathers, ('.*!.K.It.: I'pon an execution against one Oscar 
H. I tret hour, placed in his hands by the municipality of Thomp
son, the sheriff of the eastern judicial district realized the sum 
of #282.10. The execution was for costs only.

The sheriff proposes to retain this money for three months 
and advertise it as required by see. 25 of the Executions Act. 
R.8.M. 1902, eh. 58. unless ordered by a Judge to pay it over at 
once. The municipality now applies for such an order.

The applit is luised upon the fact that the money in 
the sheriff's hands is for costs only. I am informed that orders 
of this kind have been made on several occasions, and one re
cently made by my brother Halt was mentioned. I have spoken 
to my brother fiait, and he informs me that in making the order 
referred to he believed he was following a jilt nt of my own 
in Thordarson V. Jones, 18 Man. L.R. 22J. I probably did not 
in that ease express my meaning as clearly as 1 should have done. 
All that was before me, and all that I intended to decide in 
Thordarson v. Jones, was that as against an assignee for 
creditors under the Assignments Act, the lien which an execu
tion creditor has upon the debtor's goods, by virtue of having 
placed his execution in the sheriff’s hands, is preserved to him 
by we. 8 of the Assignments Act to the extent that the execu
tion is for costs, and that the sheriff is not liound to hand 
over to the assignee, goods which he has seized under the execu
tion, until he has been paid his own and the exec creditor's 
costs. I still adhere to the opinion, which I intended to, but 
probably did not, clearly express in that case. It did not deal
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with thv question of what disposition the sin-rill' should make 
of the money after it has come to his hands. After the money 
has been realized, it is to he dealt with as directed hy see. 25 
of the Executions Act, R.S.M. 1902, eh. 58. That section says 
that when the sheriff “realizes any money under a writ of exe- 
eution” he shall publish notice thereof in the Manitoba iiavltc, 
giving certain particulars, lie shall thereafter “hold the said 
moneys for a period of three months,” at the expiration of 
which time he shall distribute these and any other moneys 
realized on other executions against the same debtor “rateably 
amongst the persons having unsatisfied executions in force 
in the said sheriff’s hands at the date of distribution.”

The Assignments Act. R.S.M. 1902, eh. 8. provides fora rate
able distribution of all the debtor’s assets amongst all his cre
ditors, whether they have judgment and execution or not. The 
Executions Act only provides for rateable distribution amongst 
execution creditors having executions in the sheriff's hands. 
Sec. 8 of the former Act preserves to the execution creditor the 
lien that he has acquired by placing his writ in the sheriff’s 
hands, to the extent of his costs as against the assignee. The 
lien exists only because the creditor has an execution in the 
hands of the sheriff (Executions Act, sec. 11), and only as 
against the assignee for creditors. If he withdrew his execution 
from the sheriff’s hands after the assignment, his lien would 
be gone and he could not then claim his costs as a preferential 
creditor: di’Hard v. Mi Iliya», 28 O.R. 645. When there has 
been no assignment, sec. 8 of the Assignments Act does not 
apply. There is no other provision in either that Act or the 
Executions Act which creates in favour of an execution cre
ditor. a preferential claim for his costs of suit, or which differ
entiates in any way between the part of the execution creditor's 
claim which is for costs and that part of it which is for debt. 
It is argued that it would be most unfair that tin- casts which 
a plaintiff has incurred, when realized by the sheriff, should be 
distributed pro rata amongst other execution creditors. I agree 
that the question is one which might well receive the attention 
of the Legislature. It was probably thought that, as the distri
bution was to In* only amongst execution creditors, the costs of 
all would lie about equal, and that nobody would suffer by 
bringing all into hotchpot. The debts, however, might greatly 
vary in amount, which would make the distribution as to costs 
unequal. It seems to me a mon* just and equitable provision 
would bo to make all the execution creditors’ costs payable 
pro rata as preferential claims and the distribution of the bal
ance in proportion to the debts only.

I can see nothing which, in the absence of an assignment, 
entitles an execution creditor to lie paid his costs as a preference
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claim, or to bo paid such moneys before the time for distribution 
fixed by sec. 25 of the Executions Act. 1 may add that, in my 
opinion, a Judge has no power to relieve the sheriff from the 
necessity of holding all moneys realized by him for the pre
scribed time, and of then distributing them as directed, and an 
order purporting to do so would be no protection to him.

What I have said does not, of course, touch the question of 
a solicitor’s lien for costs. If the application were by the solici
tor by whom the judgment was recovered, to have it declared 
that he had a lien upon the moneys, different considerations 
entirely would arise.

The application for an order to the sheriff to pay over the 
moneys in question must Ik* refused.

A p plient ion dismissal.

Re SOLICITORS.
Ex parte OULD.

Sankatvhnran Supreme Court, Xrirlamls, ./., in Chambers. 
September 9, 1913.

1. Solicitors ( | IIC—30)—Fkfs—Taxation—Solicitor and cLir.ST —
Tariff.

Rule 736 of the Saskatchewan Consolidated Rules of Practice, 1911, 
providing for solicitors' fee* a* set out in schedule 1 of the tarilf of 
cost*. applies to control the fee* chargeable by a solicitor to his 
client in respect of the court proceedings to which the tarilf applies.

2. Solicitors (IIIC—30)—Taxation—Counsel roe—Allocatur.
The allocatur of a judge i* ihh-canary for the taxation of increased 

counsel fees under the Nn-katvhewan tarilf of costa. 1911, even a* 
against the client on a solicitor and client taxation.

| Hamilton v. MrXeill, 2 Terr. L.R. 151 ; and Itr McCarthy, 4 Terr. 
L.R. 1, referred to.)

Application to review a taxation of costs between solicitor 
and client.

A. Henson, for applicants.
C. J. Lennox, for solicitors.

Newlands, J. :—A number of items are objected to on the 
ground that the local registrar allowed the solicitors a larger 
amount than is provided for in the tariff of costs. The solicitors 
took the ground that this tariff does not apply between solicitor 
and client. I am, however, of the opinion that it does. Rule 
736 provides that

In all cm une» and matters in which duly enrolled solicitor» holding cer 
title ate* a» Mich and resident in Saskatchewan are employed, they »hall 
In- entitled to charge and Ik- allowed Mich fee* a* are net out in schedule 
nunilH-r 1 of the tariff of coats.

This is the same provision as was in the Consolidated Ordin
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SASK. anccs, rule 533. In Ha milt oh v. McXnll ( No. 2), 2 Terr. L.R.
151. decided by tin* Supreme Court of the Territories cn Itanr, 

1913 tlie question was submitted to the Court. " Is the tariff of fees as
----  prescribed by the rules of Court binding between advocate and
l!‘ client respecting counsel fees?” and the answer was, “The

___ .lodge may grant an allocatur tor such counsel fees only as are
Newiende.j. prescribed by the tariff." The Court also refused to allow at-

s ou a quantum meruit and taxed them on the scale al
lowed in the tariff. Following that case arc Hr, McCarthy (No. 
2). 4 Terr. L.R. 1, and H.r parte Hay amt Henwood, 8 W.L.II. 
536. Several of the items objected to are attendances and con
sultations with the client. These are provided for by item 4!l 
of the tariff as follows :—

A voiMiltat on or < tm fere net* with client, on luxai ion lietween solicitor 
Hint client to In* increased in the discretion of the taxing office. *1.

I will not therefore interfere with these items as it was in 
tin* discretion of the taxing officer to allow the amounts lie did. 
There are. however, several items of attendances on the client 
by a student in the solicitors' office; these can only be allowed as 
ordinary attendances at 50 cents each, as fees in the nature of 
counsel fees < be allowed to a person who is not a solicitor.

I have also allowed attendances on other persons by the 
solicitors in gathering information, etc., as attendances in 
special matters at $2 each. The other items objected to I have 
taxed down to the amounts allowed by the tariff.

As to the counsel fee on trial. I am of the opinion that the 
taxing officer has no authority this and that there should
have been an allocatur from a Judge. After hearing the par
ties. I am of the opinion that the counsel fee \ $250, is
not too much, and I will grant an allocatur for that amount. 
The solicitors will have to pay the costs of the review, and they 
cannot be the costs of the taxation before the taxing
officer, as more than one-sixth of the bill was taxed off.

Order accordingly.

0NT Re SCHOFIELD and CITY OF TORONTO.

^ çt Ontario Hupirntc Court. Urmlith. VJ.V.V, (H'tobcr 3. 1013.

1913 1. CBIIIIXAL LAW (I II A—31 1 —I'SOt m sc—Prh.iminary examination—
Ml NU ICAI. (OKCOKATION as IIKKCMDANT—IjKAVE TO HSK.KKB INUlCT-

A private prosecutor -eeking to criminally charge a municipal cor
poration with maintaining a nuisance in respect of a part of the 
municipality'* sewage system *hould ordinarily initiate the proceedings 
Indore a magistrate Aid not Is* granted leive by a superior court to 
prefer an indictment against the municipal corporation where no pre
liminary enquiry ha* been held by a magistrate.
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Application by Hie hard Schofield and others, residents of the 
city of Toronto in the vicinity of Ash bridge’s Bay, for leave 
to prefer an indictment for a nuisance against the Corporation 
of the City of Toronto.

The application was dismissed.
IV. E. Raney, K.C., for the applicants:—Sections 221 to 223 

of the Criminal Code deal with common nuisances. Section 
222 provides that “every one is guilty of an indictable offence 
and liable to one year’s imprisonment,” etc. Sections 916 to 
920 provide for “Procee in Case of Corporations.” The 
only proceeding indicated in these sections is by indictment. 
The law is well settled that when an offence is indictable, and 
in respect of it there could not he a summary conviction against 
any individual under Part XV. or a summary trial under Part 
XVI. of the Code, there is no jurisdiction in a magistrate to 
hold a preliminary inquiry in a proceeding against a corpora
tion. In Ut Chapman ami City of London (1890), lit O.R. 33. 
Riffina v. Eaton Co., 2 Can. Cr. Cas. 407. 29 O.R. 691. and Reyina 
v. City of London ( 1900), 32 O.R. 326. prohibition was granted 
against Police Court proceedings by way of preliminary inquiry. 
The last-mentioned case was a decision of a Divisional Court. 
The subsequent amendments to the Code have left these de
cisions untouched. By see. 720 A. which was introduced into the 
Criminal Code in 1909 (8 fa 9 Kdw. VII. eh. 9). the doubt that 
had previously existed as to the jurisdiction of a magistrate over 
corporations in cases where there might he a summary conviction 
against an individual (see Re Rnjina v. Toronto R. Co. (1898), 
30 O.R. 214. and Ex />. Woods!oil; Eln trir Liylit Co. (1898), 
4 Can. (’rim. ('as. 107), was reaolvwl in favour of such 
jurisdiction. By see. 773 A, also introduced into the Criminal 
Code in 1909, provision was made for the summary trial of cor
porations in the eases of indictable offences where individuals 
might he tried summarily. The list of cases which may he thus 
tried is contained in see. 773, and does not include a common 
nuisance. Whenever an offence is triable summarily under the 
Criminal Code, that fact is indicated by the section itself. Note 
the language, “Every one is guilty of an offence and liable, on 
summary conviction,” of sees. 537, 542. etc.; and compare see. 
222. Crankshaw in his Criminal ( 'ode, at the end of Part XV.. 
p. 878, gives a list of offences triable summarily. The nuisance 
sections are not included. Note also see. 291. for an example 
of cases triable both summarily and on indictment. The annota
tors of the Code are all agreed that where an offence is not tri
able summarily there is no jurisdiction in a magistrate to hold 
a preliminary inquiry. Vide Crankshaw's annotations under 
sees. 916-920. 720 A, and 773 A.

E. E. A. DuVernet, K.C., for the Crown, and (I. R. deary, 
K.C.. for the eitv corporation, were not called upon.
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Meredith, C.J.C.P.:—It is plain that the policy of tin* crim
inal law is to require a somewhat thorough preliminary investi
gation of every indictable offence. That is very apparent from 
many of the provisions of the Criminal Code. And the purposes 
of it are obvious. For one thing, it lays the facts in a proper 
manner before this Court so that they eon he in a proper manner 
laid before the grand jury. It has been the practice in some 
cases not to make such an investigation, but to do what has been 
called “waive examination.’’ I find no warrant for any prac
tice of that character ; it seems to me to he quite improper. What 
the law requires is a preliminary investigation ; and it is only 
upon the facts thus brought out that ordinarily on indictment 
can he laid. The Code provides that there may be an indictment 
for the offence for which the accused has been committed for 
trial ; and that there may he an indictment for any other offence 
founded on the facts disclosed in the preliminary inquiry. The 
policy of the law plainly is, that eases should pass through an 
inquiry of that sort before being presented to the grand jury. 
It is true that power is given to tin* Attorney-General, and to 
the Judges, to permit an indictment in cases which have not 
come up in that manner; hut I cannot think that that power 
was intended to he exercised in any hut unusual eases. It is 
necessary sometimes where magistrates have not done their full 
duty, not made that inquiry into the case which the law re
quired ; and there are other cases in which it is plain that, if 
there were no provision of that character, there might he delay 
in the administration of criminal justice, if not eventually a mis
carriage. That being so, I am not to authorise a departure from 
the ordinary course without good cause; I am not to permit a 
departure simply because some person may desire it for his own 
convenience or any other selfish purpase. There is no royal 
road for any one; every one must take the common road up to 
this Court. The only excuse that I can imagine for seeking to 
proceed in the manner here sought is based upon the assertion 
that an indictment cannot he had in any other way. It is easy 
to say that, hut I would be very much better satisfied with an 
application in a ease in which the ordinary way had been tried 
and in which some difficulty had been encountered. The pri
vate prosecutors are, I think, beginning at the wrong end. But 
it is not necessary that I should consider that question yet. It 
is my duty to turn them hack to the Police Court and let them 
begin there.

There should not he any difference in the criminal law ap
plicable to a person and that applicable to a corporation—fish 
should not he made of one and flesh of another. Reading the 
Code from one end to the other, no substantial indication of 
any other intention will be found. Then what is the difficulty T
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There is no dispute as to the jurisdiction of the prelim iinr> 
Court ; the only point made is in the assertion that a corporation 
cannot be compelled to come there. But the corporation may 
he quite willing to go there, and to have the ease investigated 
there. It will lie time enough to take these troubles seriously 
when they really arise : and they have not arisen in this ease.
I think it clear that 1 should refuse this application ; that I 
should say to these persons, who desire to lay a criminal charge : 
“Take the same course which every one else has to take, and then, 
if you meet with difficulty in that way. and cannot get over it. 
come to me. or go to the Attorney-General and get leave to lay 
a hill of indictment before a grand jury.

Some reference has been made to aim nts of the ('ode. 
The object of those amendments is very plain. It was to put 
it beyond any shadow of that corporations stand in the
same position as others against criminal prosecutions are
taken ; that they were not sheltered by technicality or otherwise 
in any way. But it is said, that, if that be so, then Parliament 
has omitted to provide for a ease in which there is to be an in
dictment. If so. such a provision may have been left out lie- 
cause 1t was not deemed necessary. Of course, Parliament may 
be mistaken in its views of what the law is: but I do not purpose 
to determine now whether it was or not, if such were the cause 
of the omission.

Uanry:—I directed your Lordship to three eases, two of 
them eases in the Divisional Court.

Meredith, C.J.C.P. : -You had Imiter wait till you have gone 
to the Police Court.

lianry:—What would be the use of going to the Police Court ? 
They would refer me to these eases and say there is prohibi
tion here.

Meredith, C.J.C.P. :—Have you any objection, Mr. Geary, 
to this ease taking the ordinary course ?

(itary:—Not at all, your Lordship.
Meredith, C.J.C.P. :—1 should also point out how inconveni

ent it would lie, if any one who wanted to avoid going to a pre
liminary inquiry could come here. How would the presiding 
Judge proceed T Some preliminary inquiry must necessarily be 
made, and one may think that, in these days, it should he of the 
same character as that which the Code expressly requires in the 
preliminary investigation it expressly provides for; and how 
would anything of that kind lie possible while grand jurors, petit 
jurors, officers, and litigants are waiting for the ordinary busi
ness of the Court?
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To those at all familiar with the practice and constitution 
of the Courts, the cases referred to, even if no differences of 
opinion were expressed in them, could not he safe guides to-day. 
The early difficulty arising from the want of power in corpora
tions to appoint attorneys, general or special, in some of the 
criminal Courts, has assuredly, in these days, no weight. It 
is now part of the birthright of all corporations to sue and be 
sued, and to appoint attorneys and agents, just as human en
tities may ; that power is generally given, expressly, in the legis
lation under which they are incorporated, and given with ex
press provision also for the manner in which they may be served 
with process. The merger of all the High Courts of the Pro
vince in the Supreme Court of Ontario would do away with the 
old need of a writ of certiorari, if the provisions of the Code 
had not done so.

Regarding Chapman's case (R< Chapman and dtp of Lon 
don, 11) O.R. 33), it may be added that, since it was decided, 
one of the strongest points made in it in support of the prohibi
tion has been turned the other way by the legislation now con
tained in the Code, expressly making its provisions applicable 
to corporations: sec. 2, sub-sec. (13); so that it is diffictllt for 
me to imagine any good reason why, to-day, a corporation may 
not be duly summoned to and appear at a preliminary investiga
tion of a criminal charge against it taken under tin* provisions 
of the Criminal Code.

Hut, as I have said, it is not necessary to determine the ques
tion: in view of the willingness of the corporation, expressed by 
counsel, that the ordinary course of procedure be taken, there 
is no good reason that I can perceive for pressing this appli
cation further; it is dismissed.

See Regina v. Birmingham and Gloucester R. Co. (1840), 
0 C. & P. 469; and Pharmaceutical Society v. London and Pro
vincial Supply Association Limited (1880), 5 App. Cas. 857.

Application dismisseil.

BEER v. LEA.
Ontario Supreme Court (Appellate Division), Meredith. C.J.O.. Maetaren, 

Magee, and Hod gins, JJ.A. June 26, 1013.

1. Contracts (til E5—101)—Formal requisites—Statute of Frauds— 
Sufficiency of writing—Acceptance ah per parol variation
ni mill!,

A contract, is not sufficiently shewn against the vendor so as to 
satisfy the Statute of Frauds where the written acceptance was of 
the written oiler as alleged to have been modified by a parol arrange 
ment varying material terms of the original offer as to the terms of 
payment. *

\ttrer v. lea. 7 D.L.R. 434. 4 O.W.X. 342. affirmed.!
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2. Time (g i—3)—Mi AMNti or ‘‘days"—Kxnbatiox or option.
An option to exercise a riglit within ton «lay* will expire, in the 

absence of some custom, usage or express agreement to the contrary, at 
midnight of the last day. and md at tin* end of ten consecutive period* 
of 24 hour* each from the hour at which the option was given.

| Dictum of the Court disagreeing in this respect with the Court 
lielow, lir>’i' v. Lea, 7 D.L.R. 4.14; Startup \. Mnnlnnahl. tt Man. X <•. 
593, 1.14 Eng. K. 1029. followed: Curnfnot \. I’mini F.nlmnii< ls*<o- 
a are Co., f 190.1] 2 K.ÎI. .1(13. fl9041 1 K.B. 40. distinguished.!

Appeal from the judgment of Middleton, .1., Beer v. Lui, 
7 D.L.R. 434, in fiivour of the defendant in an action for the 
specific performance of a contract for the Male of land.

The appeal was dismissed.
E. F. B. Johnston, K.C., M. II. Ludwig, K.C., and S. IV. 

McKeown, for the appellants:—The defendant Lea contended 
that the thirty-day option given to Doolittle at 4 p.m. on the 
12th February, 1012, expired at the same hour on the 13th 
March, 1012. It was never asserted that In* had revoked or in
tended to revoke the option ; his only contention being that it 
had expired, as the acceptance after 4 p.m. was too late. It 
was Lea’s own action that prevented the plaintiffs from com
pleting the transaction at 2.30 p.m. on Wednesday the 13th 
March, and Lea intentionally absented himself at the hour 
agreed upon. He induced the plaintiffs to rely upon him. and 
knew that he had done so, and should not profit by his own bad 
faith. There was, moreover, a verbal acceptance by Doolittle at 
1.30 p.m. on the Wednesday, which is sufficient. On the question 
of time, the case cited by the learned trial Judge, Corn foot v. 
Royal Exchange Assurance Corporation, f 1003] 2 K.B. 363, 
[1904] 1 K.B. 40. is not applicable to the circumstances of the 
case at bar, and it is clear that the plaintiffs had until mid
night of the 13th March to accept the option. On the question 
of time they referred to 2 HI. Com. 241; In rt Rail wag Sleepers 
Supply Co. (1885), 29 Ch.D. 204; Lister v. Garland (18081, 15 
Ves. 248, 257 ; Goldsmiths* Co. v. West Metropolitan R. IV. Co., 
[1904] 1 K.B. 1, 5. On the question of Doolittle’s agency and 
his right to become a purchaser, they referred to the recent 
case of Kelly v. Enderton, [1913] A.C. 191. 9 D.L.R. 472.

A. IV. Anglin, K.C., and II. A. Rccsor, for the defendant 
Lea:—The plaintiff Doolittle was attempting as agent to make a 
concealed profit, and had failed to get rid of his obligation as 
agent, as lie was bound to do, before becoming entitled to a 
purchaser’s rights : Bentley v. Xasmith, 3 D.L.R. 619, 46 Can. 
8.C.R. 477 ; Livingstone v. Ross, [1901] A.C. 327. The option 
was without eonsideration and was merely a revocable offer. 
They referred to Iielntyrt v. Hood lssf . 9 Can. 8.C.R. 556; 
Cashing v. Knight, 6 D.L.R. 820. 46 Can. S.C.R. 555. There is 
no question of a completed contract here, but simply of a revoe-
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able option, with regard to which all the defendant had to do was
te say that it was at an end, which he did.

(ihjn Osier, for the defendant Ogilvie, argued that, on the 
question of time, the Cornfoot east1 was applicable, and that, 
us regards the alleged verbal acceptance of the option, his client 
should not have to meet that, as he only bought with notice of 
the written acceptance, and that was all that Doolittle relied on. 
He referred to McKay v. Way land (1911), 2 O.W.N. 741; An
son on Contracts, 13th ed., p. 87, on the question of considera
tion, and the necessity of stating it in the agreement.

Johnston, in reply, argued that the defence of the Statute 
of Frauds had no application to that part of the transaction 
which turned on the question of commission, and that the trans
action must he looked at as a whole. There was an acceptance 
of the offer as a matter of fact, and it is a question of fact. 
There was to he first the exercise of the option, and then the 
payment, and they were not to he considered as contempor
aneous.

Meredith. June 26. The judgment of the Court was delivered by 
Merkdith, C.J.O. :—This is an appeal by the plaintiffs from the 
judgment, dated the 18th November, 1912, which Middleton, 
J., directed to be entered, after the trial before him, sitting 
without a jury, at Toronto, on the 4th day of that month.

The action is for specific performance of an alleged agree
ment between the respondent Lea and the appellant Doolittle 
for the sale by the former to the latter of a tract of land in the 
township of York, and to set aside and vacate the registration 
of a conveyance of the land from the respondent Lea to the re
spondent Ogilvie.

The facts of the case are fully stated in the reasons for judg
ment of Middleton, J. [Beer v. Lea, 7 D.L.R. 434], and it is un
necessary to repeat them.

In the view I take, it is unnecessary to consider several of 
the questions argued at the bar, as, in my opinion, the action 
fails because- no agreement sufficient to satisfy the Statute of 
Frauds was established.

The appellants’ case is based on the theory that there was 
an acceptance by the appellant Doolittle of the offer of the re
spondent Lea of the 12th February, 1912 (exhibit 4), which con
stituted an agreement sufficiently evidenced to satisfy the Stat
ute of Frauds.

It is beyond doubt that the letter of acceptance of the 13th 
March, 1912 (exhibit 7), was in any view of the case too late, 
as it was not received b> the respondent Lea until the following 
day.

The appellants must, therefore, in order to succeed, estab-
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lish the acceptance in some other way, and that they attempt 
to do by the letter of the 13th March, 1912 (exhibit 6), which 
was handed by Doolittle to Lea on the same day, and by the 
verbal communications between their which took place on and 
before that day.

Assuming that the contention of the appellants that Doolittle 
was not required by the terms of the offer to pay the $10,500 
within the thirty days lor which the option was to run, a con
tention with which 1 do not agree, is well-founded, one of the 
terms of the verbal arrangement between the parties, when they 
met in Toronto, was, that this payment should be $10,000, and 
that it should be made in three instalments, $5,000 in cash on 
the execution of the agreement, $2,500 in sixty days thereafter, 
and $2,500 in six months from the date for payment of the sec
ond instalment (exhibit 13) ; and that was manifestly a sub
stantial change in the terms of payment contained in the option, 
and there were other important variations, and additions dis
cussed, and probably verbally agreed on. Among these was a 
provision that the purchaser should have the right to have any 
part of the land released from the mortgage which was to be 
given for the residue of the purchase-money on payment of a 
sum on account of the principal which should be at the rate of 
$2,000 per acre together with interest on that sum up to the date 
of payment, and then* was also discussed a provision for Lea 
retaining possession of part of the property after the execution 
of the conveyance.

The acceptance of the 13th March, 1912 (exhibit 6), reads as 
follows

(119 Sherbourne St., Toronto, March 13, 1912.
Joseph 11. Lea, Esq.

Dear Sir,—I hereby accept the option I hold on your property at Lea- 
aide, and the payment* will be made on execution of deed on the lines 
agreed on.

Youra very truly,
P. E. Dooijttlk.
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It is plain, I think, that the reference to the “lines agreed 
on” is to the verbal arrangement as to the terms of payment 
which I have mentioned, and this is apparent not only from the 
language used but also from the fact that a tender was made 
of a marked cheque for $5,000, the amount of the first payment 
according to the terms of that arrangement.

This was not an unqualified acceptance of the offer, but an 
acceptance of it as modified by the verbal arrangement which 
had been made. If the verbal arrangement had passed beyond 
the stage of negotiation and had resulted in a bargain, but for 
the Statute of Frauds that bargain might have been enforced; 
but, the statute being pleaded, it is not enforceable.
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ONT. There was no unqualified acceptance of the offer; but, as I
s c have said, an acceptance of it with the modification I have men- 
]gj3 tioned as having been verbally made, as to the terms of payment
---- of the purchase-money; and, therefore, no acceptance sufficient
Bf.kr to con8titute a contract the terms of which were sufficiently 
Lea. evidenced by a writing signed by the respondent Lea to satisfy 
---- the Statute of Frauds.
c3!a The verbal communications relied on do not carry the case

any further. They, at the most, evidenced the readiness of the 
appellant Doolittle to accept the offer subject to the modifica
tions as to the terms of payment, and probably also as to the 
other matters which were discussed in connection with the carry
ing out of the sale.

In my opinion, the judgment should be affirmed and the ap
peal dismissed with costs.

I should not have made any further reference to the points 
discussed in argument and passed upon by my brother Middle- 
ton but for his conclusion that the option expired at 4 o’clock 
in the afternoon of the last of the thirty days for which it was 
to run.

The view of my learned brother was that, as the option was 
given at 4 o’clock of the afternoon of the day on which it is 
dated, the thirty days expired at the same hour on the last 
of them.

I am unable to agree with that view. Cornfoot v. Royal Ex
change Assurance Corporation, [1903] 2 K.B. 363, [1904] 1 
K.B. 40, is, I think, distinguishable. It was a case of marine 
insurance, and was decided on the terms of the contract which 
were held to mean that the thirty days for which the risk was 
to continue were thirty consecutive periods of twenty-four hours, 
beginning at the time of the ship’s safe mooring in the bay.

The law applicable to the computation of time where an act 
is to be done on a certain day or within a certain period was 
fully discussed in Startup v. Macdonald (1843), 6 Man. & G. 
593. Alderson, B., stated the general rule to be that “wherever, 
in cases not governed by particular customs of trade, the par
ties oblige themselves to the performance of duties within a cer
tain number of days, they have until the last minute of the last 
day, to perforin their obligation” (p. 622); and the rule was 
thus stated by Parke, B. (pp. 623-4) : “The law appears to 
have fixed the rule; and it is this, that a party who is bound, 
by contract, to pay money, or to do a thing transitory, to an
other, anywhere, on a certain day, has the whole of the day, 
and if on one of several days, the whole of the days, for the 
performance of his part of the contract; and until the whole 
day, or the whole of the last day, has expired, no action will 
lie against him for the breach of such contract.”
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The statement of the law in Leake on Contracts, 6th ed., 
p. 613, is in accordance with the opinions expressed in Startup 
v. Macdonald, and I know of no case which is in conflict with it.

No doubt, the application of the general rule may be ex
cluded by the terms of the contract, as in Corn foot v. Royal 
Exchange Assurance Corporation, as well as in the other ways 
mentioned in Startup v. Macdonald, but then* is no reason why 
it should not be applied in the case at bar.

In the view of my brother Middleton, there is no reason why 
the meaning which he gave to the option “should not be attri
buted to the expression in all contracts,” and “any attempt to 
give any other meaning would create difficulty.” With that 
view I disagree.

To treat the expression “day” as meaning twenty-four hours, 
and “days” as meaning consecutive periods of twenty-four 
hours, would add to the difficulties to be met with in determining 
the rights of parties, the difficulty of ascertaining the exact 
hour at which the time began to run and the exact hour at which 
the act or thing to be done was done.

With great respect for the contrary opinion of my brother 
Middleton, I prefer what was said as long ago as in 27 & 28 
Eliz., Clayton*s Case, 5 Co. It. la., as the reason for resolving 
that a lease delivered on the 20th June at 4 o’clock in the after
noon, the habendum of which was for three years from hence
forth, should end the 19th day of June in the third year, “for 
the law in this computation doth reject all fractions and divi
sions of a day for the uncertainty, which is always the mother 
of con fusion and contention.”
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Appeal dismissed.

LAURSEN v. CORPORATION OF SOUTH VANCOUVER. B.C.

IfiiUtth Columbia Supreme Court, Murphy, J. September 19, 1913. $ q

1. Arbitration (| III—17)— Review—Setting aside award — Grounds 1913
fob—Municipal Act (B.C.).

Rulings on points of law arising in the arbitration in expropriation 
proceedings under the Municipal Act. It.S.B.C. 1911, ch. 170, are to 
be reviewed upon a case state»' by the arbitrators prior to the award 
being made, and not by an replication after the award is made to 
set the same aside on the ground that the arbitrators had made a 
mistake of law.

2. Arbitration (I III—17)—Award—Conclusiveness — Municipal Act
(B.C.).

Section 390 of the Municipal Act, R.S.B.C. 1911, ch. 170, is a re
strictive ami not an enabling statute as regards the enactment that 
applications to set aside awards on the class of arbitrations for which 
the Act provides, are to lie made, (1) on the ground of misconduct of 
tlm arbitrators, and (2) for awarding compensation on a wrong prin-

10—14 D.L.B.
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Motion to set aside an award of arbitrators made in an ex
propriation proceeding.

The motion was dismissed.
M( /‘h il lips, K.C., and Wood, for Laurseii.
Harris, llnll and /lannington, for South Vancouver.

Mi'Rpiiy, J. :—This award being good on its face it is hardly 
argued that under the general law and the Arbitration Act it 
can be set aside on the ground here set up, viz. : that the arbi
trators have made a mistake of law. Dut it is said first that 
Laurseii has waived this ground because of affidavits filed by 
him made by the arbitrators setting out how in fact they did 
apply the law. and second, that see. .‘190 of the 1H Act
(B.C.) alters the law. As to the first contention, I do not think 
as a matter of fact Laurseii ' any waiver. The affidavits
were filed merely to meet those filed by the corporation, " *1 it
be held the Court could go behind the award. Again I think 
it extremely doubtful that parties to an arbitration can by agree
ment alter the law. There is a method provided by means of a 
case stated which arbitrators can be compelled to give whereby 
the ruling of the Court on any point of law can be obtained. 
If this is not adopted, I question whether parties even by mutual 
agreement can re-open the matter before the Court to review 
rulings on points of law after the arbitrators have made and 
published their award. This virtually amounts to an appeal 
and that right I think can only be given by express legislation.

As to the second ground, this is based on the argument that 
see. 396 is an enabling and not a restrictive enactment. In my 
view its object is to cut down the ground on which an award 
may be set aside, and not to alter the practice as laid down by 
judicial decisions dealing with such applications. It expressly 
states that applications to set aside awards in the Act provided 
for may be made “on the following grounds and no other,” 
namely, misconduct and compensation on a wrong principle. 
Now, both these were, apart from this section, under the general 
law and the Arbitration Act, grounds on which an award could 
be set aside, the first without reference to the form of the award, 
and the second if it so appeared on the face thereof. There 
were, apart from the section, other grounds for such setting 
aside, for instance, if the arbitrators had made a mistake and so 
requested, or on the discovery of new evidence, etc. Sec. 396 
seems to me, as stated, to lie aimed at eliminating such other 
grounds, and as making the award final beyond question, except 
on the grounds stated. This being my view, I hold I cannot go 
behind the award, and that it must stand.

Motion dismissed.

38
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RAMAGE v. DEYOE. SASK.

tiaakatrheu aii Supreme ('ourt. Trial before \eirlandn, J. Feb) nnrp I"*. 10)1. S. C.
1913

Contracts ; III (12 Minii Knnnliix- llliyality — Statu
tory prohibition in publie intuust. |—Action to set aside a con
tract for the purchase of a steam hoiler, as being void, and for 
the return of certain promissory notes given in payment thereof.

G. E. Taylor, for plaint iff.
A. limson, for defendant.

Newlands, J. :—At the trial I found that the plaintiff had Newton*.j. 
not proved that the defendant had made a material representa
tion that was false to his knowledge and that therefore the con
tract xxas not void unless it was so under see. 13, sub-sec. 1 of 
eh. 22. li.S.S. 1!HW, being the Steam Boilers Act.

This section provides “that no boiler which has been in use 
for two or more seasons shall he sold or exchanged for subse
quent use as a boiler unless it is accompanied by an inspection 
certificate issued within one year next preceding the date of 
8iie.li side or exchange.” The boiler in question had lieen in 
use more than two years and had not been i cted within a 
year of the time of its sale. The statute forbids the sale of such 
steam hoiler in the interests of the public and therefore such a 
sale is illegal and therefore void. The plaintiff has set out this 
section and claims in the alternative that by reason of such sale 
being void under the same he is entitled to have his notes re
turned. I do not think that this is one of the class of cases where 
the contract being illegal the Courts will order the return of 
the securities given by one party to the other and I am of that 
opinion for the reason that the plaintiff is one of several par
ties xx'ho purchased the steam boiler in question. The plaintiff’s 
co-purchasers still have this hoiler and the plaintiff is there
fore not in a position to return the same to the defendant which 
I think he should do to In* entitled to have his notes returned to 
him. This is one of those cases where the contract being illegal 
the Courts will help neither party. The action is, therefore, dis
missed without costs.

Action dismissed.

2
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Re NICHOLLS, HALL v. WILDMAN.

Ontario Supreme Court i \ppellatc Division). Meredith. C.J.O.. Maclaren, 
Mu per, and Hod-pi ns, JJ.A. June 20, 1013.

1. Trusts (§11)—24)—Creation—Resulting trust—Trustee's applica
tion OF SECURITIES AS.

Testamentary trustees, who were directed l»v will to invest the pro
ceeds of an estate in such manner ns they should deem most advisable, 
cannot be said to have set apart and appropriated shares of stock be
longing to the estate so as to create a specific trust in re*|ieet of the 
income thereof as distinguished from the general trust created under 
the will, in favour of a legatee to whom the interest on a certain sum 
was payable for life, where it does not appear that there was any 
definite allocation of the shares, and the evidence tends to shew that 
the trustees always treated them as an asset of the estate.

2. Trusts (g II B—51 )—Trustees Liabilities—Losses—Share held
by them—Depreciation—Negligence.

Trustees who retain shares of stock until they become worthless 
after becoming aware of their rapid depreciation in value under a dis
cretionary power of retention without making an effort to dispose of 
them, arc answerable for the resulting loss although they acted in good 
faith ; nor are they entitled to protection under see. 30 of the Trustee 
Act. I (ieo. V. ((>nt. I eh. 20. R.S.O. 1914, eh. 121.

fItr Dropden, 38 Ch.I). 540; and (Iraphurn V. Clarkson (1808), L.R. 
3 <’h. 005. referred to; Re Xieholls; Halt v. Wildman, 10 D.L.R. 790. 4 
O.W.N. 930. varied. |

3. Limitation of actions (§ II.T—80)—When statute runs—Decedent’s
ESTATE—R EM AIN HER M EN.

The Statute of Limitations does not begin to run against a remain
derman until he Incomes entitled to possession.

I /.*• Din 1909] i < h. 999 el 186, referred ta]
4. Trusts (§11 II—51)—Trustees—Liability—Extent of—Negligence

IN IE UNO BANK SHARES—SHAREHOLDER'S DOUBLE LIABILITY.
Trust< - who retain bank shares long after knowledge of their rapid 

declini value, are answerable to the estate for the amount of a claim 
prov gainst it on the insolvency of the bank by the liquidator in 
re- uf shareholders' double liability, notwithstanding a discretion
ary power conferred by the will ap|>ointing them to invest in such 
manner as they deem advisable.

IO rap burn v. Clarkson, L.R. 3 Ch. 005; and Sculthorpe V. Tipper, L. 
R. 13 Kq. 232, specially referred to; Itr Xieholls; Hall v. Wildman, 
10 D.L.R. 790. 4 O.W.N. 930, varied.1

5. Trusts (§11 R—49)— Investments—Discretion of trustees.
A provision in a will that the trustees appointed thereby should 

invest the proceeds of the real and personal estate “in such manner as 
they shall deem most advisable” is not restricted to investments 
authorised by law to be taken by trustees generally.

[Re Smith, [18901 1 Ch. 71, applied.]

0. Trusts (§11 R—49)—Rower to invest in stocks—Retention of stock
HOLDINGS OF TESTATOR.

A general power to invest in stocks at the discretion of the testa
mentary trustees will authorize the retention as investments of stocks 
of the same class held by the testator.

[Fraser v. Murdock, 0 AX'. 855; Re Chapman, [18901 2 Ch. 763; 
and Rairsthornr v. Roulep, [ 1909] 1 Ch. 409n, considered.]
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7. SUBBOOATION (gill—10)—f)S I'AYMKNT OF DEBT— 1) KI'HKCIATION OF
SHARKS—I’AYMKNT OF LOSS BY—RlOHT TO SHARKS.

Trustees who make good a loss in respect to shares of stock held by 
them in breach of trust, until they became valueless, are entitled to the 
benefit of the securities.

[Re hake, 110031 1 K.B. 439; Re Salmon, 42 Ch.D. 351; and Re 
Turner, [1897] 1 Ch. 530, referred to.]

8. TRUSTS (§ U n—55)—TECHNICAL BREACH—TrVSTKK ACTING IN GOOD

The rule to lx* applied under the Trustee Act, 1 <ieo, V. eh. 20. sec. 
30 (R.S.O. 1014, ch. 121), a, to relieving trustees from liability for 
technical breaches of trust, is that if it Is* found that the trustee has 
acted both honestly and reasonably the court is then to determine upon 
the circumstances whether the trustee ought fairly to lie excused.

[ V«tional Trustees Vo. v. Ventral Finance Vo.. [1905] AC. 373, 
followed ; W hicher v. National Trust Vo.. 5 D.L.R. 32. [1912] A.C. 377 ; 
and IVhither v. National Trust Co., 22 O.L.R. 400. referred to.]

Appeal by the defendant Mariana Wildman, from an 
order [10 D.L.R. 7901 confirming the report of the Local 
Master at Peterborough, upon a reference under an order for 
administration taken out by the executors, Hall and Junes, de
claring that the executors were not liable to indemnify the appel
lant against a judgment obtained by the Royal Trust Company 
as liquidators of the Ontario Rank, and dismissing her claim 
that the executors should account to her for $200 which they 
retained from her in 1881 to meet possible contingencies, and 
as to which the learned Master held her claim barred by sec. 
47, sub-sec. 2, of 10 Edw. VII. ch. 34.

The appeal was allowed in part.

II. T. licck, for the appellant, contended that the plaintiffs, 
the executors, were liable to the appellant in respect of the loss 
upon their investment.

(r. II. Watson, K.C., and L. M. Ilayes, K.C., for the plain
tiffs, argued that the case should be decided on the words “hon
estly and reasonably” and “fairly to be excused,” contained in 
the Trustee Act, 1 (Jeo. V. ch. 26, sec. 36* They cited In re Tur
ner, 11897] 1 Ch. 536; Anglin on Trustees, p. 116 ct scq.; Lewin 
on Trusts. 12th ed., p. 1170; Chapman v. Hroivne, [1902] 1 Ch.

30. If in nny proceeding affecting u trustee or trust property it ap
pears to the Court that a trustee ... is or may be personally liable 
for any breach of trust whenever the transaction alleged or found to ho 
a breach of trust occurred, but has acted honestly and reasonably, and 
ought fairly to be excused for the breach of trust, and for omitting to ob
tain the directions of the Court in the matter in which lie committed such 
breach, the Court may relieve the trustee either wholly or partly from 
personal liability for the same.
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78."»; Dover v. Dt mu (1902), 2 O.L.R. 664; Whiclur v. 
National Trust Co. (1910), 22 O.L.R. 400, reversed in IM'.. 
National Trust Co. v. Whivher, 1912 A.C. 377, 5 D.L.R. 32; In 
n (Iriiuhfi. |1S9H| ‘2 Oh. 593: In /•< Din, 119091 1 Oh. 328; A\ 
Watirs, 118891 W.N. .'19. Section 00 of the Trustee Aet was 
intended for the relief of trustees, and this case is a tit subject 
for such relief. The Master held that the Limitations Aet. 
10 Kdw. VII. eh. 31, see. 47. was a complete answer to the 
appellant’s claim : see Larons v. Warmoll, [1907] 2 K.B. 350; 
Gardner v. Perry (1903), 0 O.L.R. 209.

Beck, in reply, referred to and distinguished Laçons v. 
Warmoll, [1907] 2 K.B. 350. This was a case where the execu
tors came into Court to pass their accounts; see In rr Blow, 
[1913] 1 Ch. 358; In re Marsden (1884), 20 Ch. I). 783, where 
the executors were not allowed to set up their own wrong by 
way of devastavit under the Statute of Limitations. He also 
referred to and distinguished Dover v. Demie, 3 O.L.R. 004.

June 20. The judgment of the Court was delivered by 
Hodoins, J.A. :—Ann Nicholls died on the 18th August, 1878. 
Her will was proved hv the respondents, the executors, and 
devised all her estate, both real and personal, whatsoever and 
wheresoever situate, except as thereinafter mentioned, unto the 
respondents upon trust “to invest the proceeds thereof in such 
manner as they should deem advisable.” Apart from a devise 
of the dwelling-house, furniture and chattels therein, and the lot 
upon which it stood, the testatrix disposed of her estate by leav
ing as legacies various sums of money upon which interest was 
to lie paid, and by disposing of the sums so left after the death 
of the life-tenant or after the expiry of a certain time.

The first difficulty in the case arises from the following be
quest : “I give devise and bequeath to Mary Jane Bryson the 
interest, of six thousand dollars during her life the rate of in
terest to he the same as my trustees may receive from my in
vestments said interest to he paid six months after my decease 
and on the decease of said Mary Jane Bryson the said principal 
sum of six thousand dollars is to he paid to my niece Mariana 
Kennin one year after the decease of Mary Jane Bryson.”

The testatrix directed the respondents to appropriate a sum 
not exceeding expended for a monument, and directed
them to pay, two years after her decease, one-third of the resi
due of the estate to two nieces and a nephew, the appellant, 
Mariana Kennin, now XVildman, being one of the nieces.

From the statements filed before the Master it would appear 
that distribution of most of the estate was made on or a Iront 
the 12th October, 1881. The estate originally consisted of six 
items: (1) cash in Ontario Bank. $1,132.92; (2) cash with Messrs.

22^3
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J. & J. Stewart, 1112,025.22; (3) I’nited States gold Isolds, par 
value $14,500; (4) fifty aim res Federal Bank stock, pur value 
$5,000; (5) one hundred and twenty-five shares Ontario Bank 
stock, par value $5,000; (fi) Nos. (ill, 71. 73, /, Brook
lyn, valued at $28,500; total $56,158.14.

On or about llie 12th October, 1881, the estate consisted of 
the items shewn in the following statement filed on the refer
ence :—
Assets.

Cash ........................................................ $27,877.74
I). Hopkins Mortgage........$10,000.00
Accrued interest thereon.. 683.69

--------- 10,683.69
Q. Leigh’s Isuid ................... 3.000,00
Accrued interest thereon.. 20.13

--------------- 3,020 l :
125 shares Ontario Bank stock at 66c.. 3,300.00

$44,881.56 $44,881.56
The statement then continues;—

“To lie disposed of as follows:—
“To he invested for Mrs. Hackham. .$10,000.00 
“To Ik* invested for Miss Bryson... 6,000.00 
“To be invested for infant legatees.. 4,000.00
“Legacy payable to Mr. Kennin.... 10,000.00 
“Balance of interest payable to Mix

Hackham .........................$407.39
“To Mr. Kennin ..................  707.39
“To Miss Bryson..................  244.43
“To infant legatees ............ 602.95

------------ 1,962.16
“Reserved for a monument................ GOO.(Ml
“Reserved for solicitor’s charges and

loss on bank stock ...................... 319.40
--------------- $32,881.56

“And the residue now divisible is........................ $12,000.(X)
Upon this basis a partial distribution appears to have taken 

place. In the above there is an item reserved for solicitor’s 
charges and loss upon bank stock of $319.40. In the other state
ments prepared about the same time, exhibit 10, the reserve on 
Ontario Bank stock is spoken of as $819.40; while in exhibit 8 
appears the following:—

“October 12th, 1881. Balance in hand per statement after 
payment of legacies, etc., as shewn therein, $319.40“ (which is 
obviously the above item), “to which add further amount re
tained as reserve Ontario Bank stock. $600 ($919.40),M
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The calculations in exhibit 8 are as follows:—
Balance assets after payment of legacies, etc.

Cash ............................................ A s m a si

Re Hopkins mortgage ........................
Nichoi.i.s, And accrued interest ............... 683.69

Hall ---------------- 10,683.09
G. Leigh’s bond .........................
And accrued interest ............... 20.13

liodgins, J.A. ---------------- 3,020.13
125 shares Ontario Bank at 66e........................ 3,300.00

$22,022.35
For the following purposes:—

Mrs. Rackham ...........................
Miss Bryson ...............................
Infant legatees ...........................
Interest ......................................
Reserve on Ontario Bank stock. .... 1,419.40

-------------- $22,022.35
It would, therefore, appear that there was an anticipated loss 

on Ontario Bank stock, and that the reserve, which originally in
cluded solicitor’s charges, had increased from $319.40 to 
$1,419.40, for some unexplained reason.

In the hook produced, exhibit 2, the appellant signed the 
following receipt : “$3,800. Peterhoro’, 7th October, 1881. Re
ceived from Richard Hall and Robert Innés, executors and 
trustees in the last will ami testament of the late Ann Nicholls, the 
sum of $3,800, being the amount due to me from their statement 
of the 12th inst., less $200 retained as further reserve on Ontario 
Bank stock, which they are to pay to me as soon as same can be 
sold so as to realise 66c. on the dollar net. Mariana Kennin.”

The statement above referred to, as produced, shews the 
following item : “To Miss Kennin, her share of residue, $4,000.”

In all these statements the same item appears: “125 shores 
Ontario Bank stock at 66c., $3.300;” and the reserve already 
spoken of, together with the residue, shews that the exact value 
of the Ontario Bank stock was doubtful; and that the respond
ents were not intending to sell the same until they could realise 
66c. on the dollar net, and that the appellant was satisfied to 
leave $200 of the residue as a further reserve until the stock was 
sold at the figure named.

It does not appear that the appellant knew anything about 
any other amount reserved beyond her $200 when arriving at 
the amount of the residue on which her receipt is based. I do 
not see that in any of the statements there is any appropriation 
of the Ontario Bank stock to the legacy of $6,000 to which the 
appellant claims to be entitled after the death of the life-tenant.
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In exhibit 9, which is the draft account of the 12th October, 
1881, it is put in with the other assets and appears side by side 
with 50 shares of Federal Hank stock, and is treated in a similar 
way in exhibit 10.

From the accounts filed it would appear that in 1878, 1879, 
1880, 1881, and 1882, the dividend from the Ontario Hank stock 
was at the rate of $300 per annum. In 1882 the stock was re
duced by one-half. In 1883 the account does not give the divi
dend separately, but in 1884 it appears to have dropped to $150 
a year, and so continued to the end of 1886. In 1887 one divi
dend, on the 1st June, is credited at $87.50, and a similar amount 
on the 13th December, 1889; also in 1890, 1891, 1892, 1893, and 
1894; but in 1895 the dividend on the 5th June is given as $75, 
and on the 2nd December as $62.50; and in 1896 two receipts 
of dividends are shewn of $41.66 each, and that rate was main
tained in 1897, while in 1898 it appears to have dropped to $80 
per year; but in 1899, 1900, 1901, and 1902 it increased to $96, 
and continued at that rate during 1903, 1904, and 1905; and at 
the beginning of 1906 a dividend was paid on the 1st June of 
$56, which appears to 'be the last dividend received.

In looking at the receipts in the book, exhibit 2, Miss Hryson, 
who under the will was to receive interest upon the sum of 
$6,000, appears to have been paid at the rate of six per cent, on 
$6,000, namely, $360, until 1886, and thereafter at the rate of 
$300 for some time. The receipts are expressed as “interest on 
$6,000.” Smaller payments were made during later years.

The last two receipts dated the 3rd January, 1910, and the 
4th July, 1910, are receipts for interest “on bequest from Ann 
Nicholls estate” to the 31st December, 1909, and the 30th June, 
1910, respectively. In a statement filed, also dated the 12th 
October, 1881, appears the following paragraph: “It will be 
seen, therefore, that the income on the amount realised for the 
estate has been at the rate of 7% per annum. The following 
amounts are, therefore, payable for interest.” And thereafter 
appear calculations of interest on the legacies, at seven per cent. 
These calculations were no doubt made in pursuance of the pro
vision in the will that the rate of interest to be paid was to be 
the same as the executors “may receive from my inx'estments,” 
but there is no explanation as to why Miss Rryson received less 
than the seven per cent. A reference to the accounts filed by 
the executors shews that before the 12th October, 1881, they 
had converted into money the gold bonds, at a loss on par 
value of about $2,300, and had sold No. 69 Broadway, in 
Brooklyn, and that, under date the 12th October, 1881, they 
had sold and received the purchase-money for numbers 71 and 
73 Broadway, Brooklyn, and also the proceeds of the sale of 
fifty shares of Federal Bank stock, which realised $2,625 over the 
par value.
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In 1882 and 1883 the}' received payments of G. E. Leigh’s 
bond of $3,000 shewn in the statement of the 12th October, 1881. 
From the accounts it further appears that everything originally 
forming part of the estate had been turned into cash and re
invested or used to provide for legacies on the 12th October, 
1881, except the shares of Ontario Bank stock, the sale of which 
was, as I have mentioned, deferred. Turning to the evidence 
given by the respondent Ilall, it would seem that both lie and 
his co-executor were shareholders in the Ontario Bank and were 
advised by Mr. Robert Nicholls, a brother of the testatrix, one 
of the wealthiest and shrewdest men in Peterborough, to hold 
on to the stock in question; that it would be all right; that it 
would improve. The respondent Ilall further says that, after 
he had paid all the legatees, the $6,000 was just held in the 
estate, and that in providing for the legacies there was the 
Ontario Bank stock, and that they set it aside as part of the in
vestment to secure the $6,000 legacy, and that it was estimated 
to be of the value of $3,300. On cross-examination he is unable 
to give the date of setting it apart, but says that it was not done 
within a year from the death of the testatrix, and that he set it 
apart and counted it as part of the estate because he held it from 
the beginning, and that he had not set it apart when he first 
began to pay interest to Miss Bryson, but that he paid her the 
specific amount of the dividend each half year, adding interest 
on other moneys to make up the balance. He had shares of 
Ontario Bank stock himself.

Mr. 1 unes, the other executor, corroborates Hall as to the 
advice given by the late Robert Nicholls. He says that, after the 
death of Miss Ann Nicholls, he became a shareholder in the 
Ontario Bank, purchasing sixty-eight shares from time to time, 
twenty-two of which were purchased at a premium of 120 after 
1896, when the capital, having been twice reduced, was increased 
from one million to one and a half million. Neither of the 
executors appears to have consulted any one subsequent to the 
death of Robert Nicholls, who died in November, 1881, and the 
dates at which Innés purchased the other forty-six shares are 
not given.

The stock of the Ontario Bank was cut down on the 21st 
May, 1882, for the first time by one-half, and the second time on 
the 31st May, 1896, it being then reduced by one-third, and the 
respondent limes says that he held shares at the time it was cut 
down. The respondents took no steps to realise upon the stock. 
They never put it on the market; never put it into a broker’s 
hands; and are not able to say whether it ever reached a figure 
which would enable them to sell at 66 cents on the dollar net.

The appellant does not seem to have been consulted as to its 
sale or retention. Three witnesses were called for the respond-
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cuts. George XV. Hatton, a barrister and solicitor, practising 
since 1881 in Peterborough, says that, from what he knew of 
the standing of the hank at the time of Miss Nicholls's death in 
1878, when he was a law student, he would have continued the 
investment. William 11. Moore, also a barrister and solicitor, 
practising in Peterborough for about forty years, aavs that, if dis 
tribution was not required, he would have retained the stock, but 
he admitted that the first reduction gave it a sort of “black 
eye.” Adam Hall, engaged in general retail business and manu
facturing for thirty-four years in Peterborough, and a stock
holder of the Ontario Bank, says that he would have held these 
shares as a safe investment in 1878.

The learned Master has found that the respondents acted 
honestly; and I think that there can he no doubt that his finding 
is correct and entirely warranted by the evidence.

He has also found that they acted reasonably, but that hold
ing is based upon the fact that they were advised by Robert 
NieholLs to hold the stock, and that Ontario Bank stock was, par
ticularly by the citizens of Peterborough, looked upon as being 
absolutely safe and good—a finding which relates to the original 
retention rather than the continued holding from the year 1878 
down to 1882, and later.

I cannot agree that this stock was ever set apart ami appro
priated for this legacy so as to set up a trust for the appellant, 
as distinguished from the general trusts under the will in ques
tion. There is no satisfactory evidence given by the respondents 
of any actual definite allocation. The contemporary statements 
negative this position; and in the accounts tiled, and in the affi
davit of Hall for the purpose of obtaining the administration 
order, the legacy is dealt with as if payable out of tin* assets 
of the Ann Nicholls estate. Under the will in question, the real 
and personal estate was devised to the trustees “upon trust to 
invest the proceeds thereof in such manner as they shall deem 
most advisable.”

This is a similar power to that found in In re Smith, [189ti] 
1 Ch. 71, “to invest in such stocks, funds, and securities as they 
should think fit.” Kekewieh, J., read these words as not con
fined to such “proper” stocks, etc., because to give them a nar
row construction would be in etfect to strike them out of the will. 
He treated them as meaning such securities as the trustees “hon
estly thought fit” to invest in, and held that the debentures, in 
the nature of a floating security, of a limited company, payable 
to bearer, were an investment within the power. The power to 
invest given in this will is equivalent to a power to retain such 
securities as they might invest in. As Lord Langdale says in 
Ames v. Parkinson (1844), 7 Beav. 379, the executors were under 
no obligation to sell or realise securities existing at the testator’s
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death and afterwards to invest the proceeds again in the same 
sort of securities. He also held that, under a direction to invest 
out of his personal estate, within twelve months after the testa
tor’s decease, £1,500 on mortgages, the executors were entitled 
to appropriate proper securities belonging to the testator in per
formance of that trust.

Lord Watson in Fraser v. Murdoch (1881), 6 App. Cas. 855, 
at p. 877, says: “A general power to retain stocks in which the 
testatrix has already invested, does not differ, in its scope, from 
a general power to invest in these stocks. What the trustees can 
do in the one case by making a new, they can effect in the 
other case by retaining an old, investment.”

I think this is also the result of the judgments in In ré 
Chapman, [1896] 2 Ch. 763, and in Raivsthorne v. Rowley 
(1907), 24 Times L.R. 51, reported in full in [1909] 1 Ch. 409, 
in a note to Shaw v. Cates, [1909] 1 Ch. 389. I do not take the 
observations quoted from the former case by Farwell, L.J., in 
the latter, at p. 412, as dealing with the principle laid down by 
Lord Watson, but rather ils pointing to the difference in the 
measure and class of responsibility Mowing from each position.

In In re Chapman, [1896] 2 Ch. 763, the Court of Appeal 
held that there was no rule of law which compels the Court to 
hold that an honest trustee is liable to make good loss sus
tained by retaining an authorised security in a falling market, 
i.e., a security authorised by the trust (p. 776), if he did so 
honestly and prudently, in the belief that it was the best course 
to take in the interest of all parties, unless wilful default, which 
includes want of ordinary prudence on the part of the triLstees, 
is proved. The Court examined the subsequent events, however, 
and considered that it was not proved that the attempt to realise 
upon the mortgages would have been either prudent or judicious. 
It further held that it was not the duty of executors to realise 
at the end of one year mortgage investments made by the testator 
himself, when their realisation was not required for the payment 
of funeral and testamentary expenses, debts and pecuniary lega
cies, and when the securities themselves were not in any peril. 
Rigby, L.J., soys that there is a great difference between the duty 
of trustees who have money in their possession for investment 
and the duty of trustees with respect to investments for which 
they are not personally liable, and which in their discretion they 
have chosen not to call in. lie affirms that the Court has never 
laid down, even with regard to risky securities such as Turkish 
bonds or shares in an unlimited company, that there is an abso
lute unvarying obligation on trustees to call them in within the 
twelve mont lis, regardless of the opinion the executors or trustees 
may have as to the prudence or the advisability of doing so. 
For this he cites Buxton v. Buxton (1835), 1 My. & Cr. 80, and
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Marsden v. Kent (1877), 5 Ch. I). 598. The former was a ease 
of Mexican bonds which could only he realised by sale, and which 
were sold, some within thirteen months and some within eighteen 
months. Sir C. Pepys, M.R., there found that a considerable de
preciation had taken place since the purcha.se of the bonds by 
the testator, and that the executor was vigilant and attentive 
throughout, and that he exercised his best discretion as to the 
time for realisation. In the latter case the bonds were foreign 
railway bonds of very uncertain value and rapidly depreciating. 
They were sold fifteen months after the testator died. Lord 
Justice James held that the executors were not liable, the error 
of waiting for a rise being one of judgment merely.

These cases seem to justify the view that, if the trustees 
“acted in good faith and that their decision to retain this stock 
was an honest exercise of the discretion given to them by the 
will” ( p< r Lord Selhorne in Frost r v. Murdoch, 6 App. Cas. at p. 
864), and if the will did in fact authorise retention—for this is 
the effect, I think, of National Trustees Co. of Australasia v. 
General Finance Co. of Australasia, [1905] A.C. 1173; Davis v. 
Hutchings, [1907] 1 Ch. 356; Whicker v. National Trust Co., 
22 O.L.R. 460, National Trust Co. v. Whicker, [1912] A.C. 377, 
5 D.L.B. 32; In n Grindey, 1898 2 Ch. 593; and Henning v. 
Mach an (1901-2), 2 O.L.R. 169, 4 O.L.R. 666—their abstaining 
from selling, hoping for a better price, from 1878 to 1882, was 
fairly justified.

But in 1882 the stock was cut in half, and that which had 
been taken in as worth $3,300, i.e., 66 per cent, on $5,000, became 
worth no more than one-half of the par value.

As I have said, I see nothing in the evidence or documents 
filed to warrant the conclusion that there was any setting apart 
of this stock in 1881 to answer this legacy. The statements shew 
directly the opi>ositc; it was treated as one of the assets, and 
remained unsold when others were realised upon. The receipt 
signed by the appellant expresses quite the contrary, and indi
cates an intention on the part of the executors to sell, upon the 
stock appreciating to the point of sixty-six cents on the dollar, 
and on the part of the beneficiary to wait for the remaining $200 
only till that time. This is not consistent with an appropria
tion of these specific shares, nor, in view of the amounts reserved, 
of any specific amount. The appropriation was to be in money, 
the amount of which would be determined by the price realised, 
and would absorb as much or as little of the reserve as was 
necessary. I think the conduct of the respondents must be 
judged in the light of this intention and of the reduction of the 
stock which occurred next year.

There is nothing to indicate the value of the stock immedi
ately or shortly after the reduction. Probably it would approxi
mate to fifty per cent, on the original par value, upon the belief
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The rule under the statute, stated in National Trusters Co. 
of Australasia v. (innrat Finance Co. of Australasia, | 1905]
A.C. 373, is, that where the Court finds that the trustee has acted 
both honestly and reasonably, there is then a case for the Court 
to consider whether the trustee ought fairly to be excused for

IMgins. J A. the breach, looking at all the circumstances. This is approved in
Davis v. Hutchings, \ 1907] 1 Ch. 356, and in this Court in 
Whichcr v. National Trust Co., 22 O.L.R. 460.

This rule is, in the case of an honest trustee, to be applied, 
“carefully no doubt, but not grudgingly per Rigby, L.J., in 
lie Roberts (1897), 76 L.T.R. 479, 485; or, as put by Jessel, M.R., 
in In re Speight ( 1883), 22 Ch. 1). 727, 746, the Court should 
“lean to the side of the honest trustee.”

The features which this case presents are unusual. Granting 
that the retention was justified by the general optimism, how is 
the retention after the reduction in 1882 to be treated? There 
was a reserve in hand of $319.40, plus the $600 retained on the 
residuary shares, and $500 more if the last statement is to 
govern. Assuming that, after the reduction, the stock was worth 
and could he sold for $2,500, then, with the $919.40 reserve, it 
would have produced a trifie over the $3,300. Innés in 1896 
bought twenty-two shares—after the stock, which had been re
duced from $3,000,000 to $1,000,000, had been increased to 
$1,500,000—at 120. If this stock had been then sold at the same 
rate, it would have realised about $2,100. This is evidence that 
before the appellant was entitled to claim the legacy, the shares 
were saleable.

There is no evidence one way or the other as to what the stock 
could have been sold for between 1882 and 1896. The respond
ents took no steps to realise, consulted nobody, and do not know 
anything about the price of the stock from 1882 on until 1896, 
although the reduction of the dividend necessitated their resort 
to some quarter to keep up Miss Bryson’s interest. In 1883,
1884, and 1885 she was paid $360 a year, although the dividend 
from the Ontario Bank stock was reduced from $300 to $150 per 
annum.

There are none of the circumstances relied on as excusing the 
trustee in In re Chapman, [1896] 2 Ch. 763, and Rawsthornc v. 
Rowley, 24 Times L.R. 51, 11909 J 1 Ch. 409, n.; and, while there 
is no legal evidence of sales of Ontario Bank stock or of the 
prices at which it was sold except in 1896, there is evidence that 
sales and prices were being reported in the daily papers in 1882, 
after the reduction of the capital.

The case is not brought within the rule stated by Lord 
Romilly in Clack v. Holland (1854), 19 Beav. 262, 271, that the

I
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trustee will be exonerated “if there is reasonable ground for 
believing that,” had he taken steps, “they would have been in
effectual.”

Under these circumstances, I come reluctantly to the conclu
sion that the trustees have not discharged the onus which Is on 
them : In re Brogdcn (1881), 38 Ch. D. 546; see pp. 567-8, 573- 
4-5; and I cannot see that they acted reasonably in not selling or 
endeavouring to realise in or after 1882, or that, under all the 
circumstances, a case is made out for their protection under the 
statute. See Grayburn v. Clarkson (1868), L.R. 3 Ch. 605.

The Statute of Limitations has no application ; the appellant 
never became entitled to possession until 1010: In re Dive,
110091 1 Ch. 328, at p. 336, pir Warrington, J.

Hut the reserve fund or the amounts reserved may 
properly be treated as aksorhed by the loss. There is 
no evidence that unless sold at par as reduced, i.t, 
for $2.500, the $3,300 would have been realised. Under 
In re Salmon ( 1880), 42 Ch. 1). 351, the trustees are only 
liable for the loss where they are held liable for an authorised 
investment carelessly made ; and I think that, while the respon
dents have not satisfied the onus in one direction, the appellant 
has failed to prove the loss accurately, and that justice will he 
done if the loss is measured by holding the respondents liable for 
the par value after reduction in 1882, $2,500, as being the 
amount that a sale after 1882 would, together with the amounts 
reserved, have realised.

This will also dispose of the reference back directed by Latch- 
ford. J.—as the two sums of $600 and $319.40 (mentioned 
therein as $348.80) are the amounts previously referred to as re
serve on Ontario Hank stoek.

The Royal Trust Company, as liquidators of the Ontario 
Bank, have proved a claim in this matter and have been allowed 
a claim on the amount ordered to be paid into Court. Payment 
of the call under that judgment constitutes a loss which flows 
directly from the act of retention; in other words, from the 
breach of trusrt. It seems to follow logically that the executors 
must make it good.

In the case of Grayburn v. Clarkson, L.R. 3 Ch. 605, a similar 
point arose; and Sir W. Page Wood, L.J., indicated that the 
question was: “Is that a loss sustained to the estate by reason 
of the shares not having been sold within the year?”

It was not decided, however ; but there is later authority, in 
Sculthorpe v. Tipper (1871), L.R. 13 Eq. 232, where Sir R. 
Mnlins, V.-C., made the executors liable for the loss on a retained 
investment, including the calls made on the winding-up (see p. 
234 of the report), on the ground that “where the property is 
invested in shares of an unlimited company, unless a retention
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is actually ordered by the will, it is the duty of the trustees to 
get rid of it as soon as passible, so as to exonerate the estate of 
the testator from liability” (pp. 240, 241).

The investment in question here was an authorised invest
ment, in respect of which the liability of the trustee is to make 
good the lass, which may be enforced without giving the ti lstee 
the option of taking the security: In rc Salmon, 42 Ch. D. 351, 
368, 371; In re Turner, [1897] 1 Ch. 536; but the better and 
more reasonable practice is, that, where the trustee pays the 
whole loss. In- may take the benefit of the security: In re Lake, 
[1903] 1 K.B. 439. This will be of some benefit in the case of 
the Ontario Bank stock, as a refund has already been announced, 
and the Central Canada Loan Company stock is a goal asset.

Upon payment, therefore, of the amount of $2,500 into Court, 
and indemnifying the trust estate against the payment of the 
judgment, tin- respondents may retain the Ontario Bank 
stock, with the right to receive any refund and dividends thereon, 
as well as the Central Canada Loan Company stock. In the 
meantime, the appellant will have a lien on them: In rc Whiteley 
(1886), 33 Ch. I). 347, affirmed in Lcaroyd v. Wliitcley (1887), 
12 App. Cas. 727.

I have carefully gone over the accounts, and am unable to 
sec why the respondents should be required to credit therein as 
received the sum of $2,101.60. If it were so credited as a receipt, 
it would be on the assumption that the solicitor’s receipt was 
equivalent to that of the respondents, who deny his authority 
to collect it. It never reached their hands; and, while they paid 
Miss Bryson sums as yearly interest which steadily lessened, 
because they had not received this interest, though not to the 
full extent of the shortage, that is her affair, and not that of 
the appellant. If now credited, it would in effect be charging 
the respondents with $2,101.60 on balancing their accounts, 
which I am not prepared to do, upon the evidence given.

This $2,500 will, upon the finding that there was no proper 
appropriation of these shares to the appellant’s legacy—the re
port not being disturbed as to the Peterborough Real Estate 
Company’s stock upon that point—be paid into Court. The 
respondents, as I have indicated, must indemnify the estate 
against the judgment held by the Royal Trust Company.

There should be no costs of the appeal, as the success is only 
partial and the case not free from doubt. The additional com
mission upon the $2,500 may be calculated and apportioned by 
the Registrar, and added to the commission mentioned in the 
schedule to the report, which is disturbed to the extent of adding 
this $2,500 and the consequent division of commission thereon, 
and by striking out of the order appealed from the direction for 
payment out of the moneys in Court.

Appeal allowed in part.
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DOUGHERTY and GOUDY S CASE.
Ontario Supreme Court {Appellate IHrisioin. Mereilith, V.J.O.. 1 laclaren, 1913
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1. VORI-OKATIOXS AND COMI'AXIKH I 8 \ I* 4—279)—LIABILITY OF MIAMI 
IIOl.llFR AS COXTRlIll'TOBY—( OXTM.XC'T TO PAY FOU HIIAKF8 IN 1*1(0-

A person cannot In* held as a contrilnitory in a winding-up proceed
ing in respect to shares in a company incorporated under the Ontario 
Companies Act. issued as fully paid and alloted to him in considera
tion of his agreement to convey land to the company, notwithstanding 
he fails to make the conveyance, when* there was no subscription 
or other contract by which any cash value was placed upon the shares;
the default did not entitle ..............puny to treat the shareholder as
holding the shares subject to call.

|lie 1/intern House Mfg. Vo.. Ihuiglierlg ami tlouilg’s Vase. 12 D.L.H.
217. allirmed on an equal division ; If, 1 ! kali ne If, il net ion Ngmlieule 
l.til.. 4Ô XV.It. 10. He Ifailirag Time Tal,les Vnltlishing Vo.. 42 < h. D.
98. and If, Corn an 11 Furniture Vo.. 20 O.L.R. .V20. specially referred 
to.]

Appeal by the liquidator of the company from the order and statement 
decision of Middleton. #1.. Ht Moth ni Ihntsi Manufat taring Co.,
Dougin rt y ami Goudg's Case, 12 D.L.R. 217. 28 O.L.R. 2*17.

The appeal was dismissed on an equal division of tin* Court.

(/. V. Shepley. K.C., for the liquidator, argued that the On- Argument 
tario Companies Act, 7 Edw. VII. eh. 34, see. (18. applied to tIn
formation of this company, and that, though the contributories 
were given time, there was no question as to the ultimate con
sideration. lie referred also to see. 51 of the Winding-up Act,
R.S.C. 1906, eh. 144. There is no difference between a bond to 
pay money and one to convey property ; in both eases something 
is to be handed over. The stock certificates were left in the 
hands of the company’s secretary, but the respondents could 
have got them out at any time on demand ; so the situation is the 
same as in the case of a promissory note. He then referred to 
In rc Continental and Shipping It alter Co.t Mege and Angicr’s 
Case, [1875] W.N. 208. distinguishing the English Act (30 &
31 Viet. eh. 131, see. 25) and eases cited, there being no case in 
this country deciding the point in question. The question is, 
whether the statute requires one to put in an amount equal to 
the amount unpaid, where nothing has been put in.

IV. .1/. Douglas, K.C., for the respondents, argued that there 
was no subscription whatever, and no intention to subscribe ; as 
a consideration for a conveyance of property, the respondents 
were to get some cash and some shares. They take the bond 
against the title, not the shares. The transaction was not ultra 
vires. It was purely a contract ease, and it was never in con
templation that other than paid shares were in question. The 

17—14 D.L.R.
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Meredith,

case of In re Continental and Shipping lint ter Co. arose upon 
an agreement for certain rights; it follows In rc Western of 
Canada Oil Lands and Works Co., Carling's Case (1875), 1 Cli. 
D. 115, at p. 124, ami is a ease where registration was considered 
necessary. It does not apply here. Hut here, as in Carling's 
Case, there was failure of consideration. The Court will not 
fix upon a party an engagement larger than that into which he 
has entered : see In rt Charles II. Davies Limited, McSicol’s Case 
(1909), 18 O.L.R. 240; Bloomenthal v. Ford, 118971 A.C. 156; 
Waterhouse v. Jamieson (1870), L.R. 2 Sc. App. 29. The con
sideration moved from the company, and the property, although 
the stock was subscribed for, was the subject of a contract: see 
Rc Wakefield Mira Co., King's and Johnson's Cases (1906), 7 
O.W.R. 104.

Sheplcy, in reply, referred to Re Cornwall Furniture Co. 
(1910), 20 O.L.R. 520, and Rc Clinton Thresher Co. (1910), 20 
O.L.R. 555.

July 2. Meredith, C.J.O. This is an appeal by the liquida
tor from an order of Middleton, J., dated the 25th February, 
1913, reversing the judgment or order of the Master in Ordinary, 
dated the 21st November, 1912, placing the r<spondents’ names 
on the list of contributories with respect to 1,500 shares each.

I agree with the conclusion of my brother Middleton.
It is not open to question, I think, that at no time was it 

intended that the respondents should have allotted to them any
thing but fully paid-up shares, and the shares which were 
allotted to them and in respect of which they were put upon the 
list of contributories were issued to and accepted by them as 
fully paid-up shares.

It is not disputed that, if the original arrangement by which 
the respondents were to sell the property to the company for 
$5,000 in cash and 6,500 fully paid-up shares of the company’s 
capital stock had been carried out, the shares would have been 
properly issued as fully paid-up, and that, in the absence of 
fraud, no inquiry could be had as to the adequacy of the con
sideration which the company would have received for its money 
and shares.

Before the respondents had made title to the property, and 
also before the time allowed them to do so had expired, for some 
reason not fully explained in evidence, the respondents proposed 
to the company that the 6.500 fully paid-up shares should he pre
sently issued to them, and that they should give to the company 
their bond conditioned that they would make title to and transfer 
the property to the company within thirty days ; and this was 
assented to by the company, the shares were issued, and the 
bond was given.
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Three thousand five hundred of the shares were contempor
aneously transferred to Robert Greig, and lie is named as one 
of the obligors in the bond.

It xvas not in the contemplation of any of the parties that this 
change in the arrangement should affect the character of the 
shares which the respondents were to receive, nor xvas it intended 
that the respondents should have issued to them any shares but 
the fully paid-up shares they xvere to get as part of the consider
ation they were to receive for the property.

As it has turned out, the respondents were unable to make 
title to the property satisfactory to the company, and have not 
yet done so.

I am unable to see how, on this state of facts, whatever other 
remedy the company may have, the liquidator is entitled to treat 
the respondents as the holders of shares subject to call in the 
liquidation to meet the liabilities of the company. The shares 
were issued as paid-up shares, accepted as paid-up shares, and as 
such they must be treated in the winding-up.

I attach no significance to the fact that the penalty in the 
bond is only $5,000, although the par value of the shares is 
$65,000. The respondents, after the giving of the bond, remained 
liable as before on their contract to convey the property, which 
was only modified by providing for the present issue of the 
shares and for an extension of time to complete the title to the 
property.

In addition to the cases referred to by my brother Middleton, 
In re Hess Manufacturing Co., Edgar v. Sloan (1894), 2d S.C.R. 
644, and Union Hank v. Morris, Union Hank v. Code (1900), 27 
A.It. 396, Morris v. Union Hank, Code v. Union Hank (1901), 3 
S.C.R. 594, may be referred to; and it may lie pointed out that 
in the latter case the decision of the Supreme Court proceeded 
on the ground that under the then Companies Act of Canada, 
under which the company had been incorporated, in order to en
title a shareholder to pay for his shares otherwise than in cash 
there must lie an agreement in writing so providing deposited 
with the Secretary of State at or before the issue of the shares, 
a provision which is not found in the Ontario Act under which 
the company whose shares are in question xvas incorporated.

In my opinion, the appeal should lie dismissed with costs.
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Magee, J.A. :—I agree.

IIodgins. J.A. :—This appeal was argued before us by the Hodgtne. j.a. 
appellant, the liquidator of the company, on the assumption that 
sec. 51 of the Dominion Winding-up Act, K.S.C. 1906, eh. 144. 
and sec. 68 of the Ontario Companies Act. 1907, 7 Edw. VII. 
ch. 34, governed the liability of the respondents, in view of the 
winding-up having intervened. On behalf of the respondents
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the position taken was. as stated in the judgment appealed from, 
that, in view of the contract of the 4th March, 1010, under which 
the shares to be given were to he paid-up shares, no liability 
could attach to the respondents as for unpaid shares.

There is no about the facts except upon one point
which I .shall mention later. The company was incorporated 
under the Ontario Companies Act on the 01st January. 1010, and 
had power under its charter to acquire by purchase, exchange, 
or other legal title, timber limits, houses, vessels of every descrip
tion, etc., etc., and under the Ontario Companies Act, to take 
or otherwise acquire and hold shares in any other company, 
having objects altogether or in part similar to those of the com
pany or carrying on any business capable of being conducted so 
as, directly or indirectly, to benefit the company. Pursuant to 
these powers, an agreement dated the 4th March, 1910, was made 
between the respondents and the company, which agreement was 
accepted and approved by the directors on the same day, ami by 
the shareholders on the 9th March, 1910. This agreement was 
preceded by a general meeting of the provisional directors, at 
which the by-laws were adopted; the same being subsequently 
confirmed at a meeting of the shareholders held on the 1st 
February, 1910.

No directors were elected at this meeting, but the provisional 
directors continued to meet ami to act for the company at the 
meetings 1 have referred to. By the agreement in question the 
appellants contracted and agreed to sell certain timber rights 
and timber, all the capital stock of “Lakes Lumbering Limited” 
(a saw mill company), and other assets thereof, for the consider
ation expressed in the agreement. That consideration was the 
sum of $5,0(H) in easli and 0.500 fully paid shares (of $10 each) 
of the capital stock of the company. The said 0,500 shares were 
to be allotted ami issued to the l * < upon the vesting in
the company of the title to the said shares, and the said sum of 
$5,000 was to be "le, $2,500 on the 1st May, 1910, and the 
balance after the company had sold to subscribers of its capital 
stock 8,500 shares, and $25,000 had been paid into the treasury 
thereon. Time was made the essence of this agreement, and the 
company had twenty days to examine the titles to the said assets, 
and if, within that time, the company furnished the respondents 
with any objections which they should lie unable or unwilling to 
remove, and which tin* company would not waive, tin* agree
ment was to be null and void.

On the lltli March, 1910, at a meeting of the directors, the 
secretary and solicitor, Mr. M. P. Vandervoort, reported his in
vestigation of the titles through his agents, which apparently was 
not satisfactory; and the minute of the meeting states that the 
respondents were communicated with, ami that, inasmuch as

C7D
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transféra and eonveyanees were required from the recorded ONT. 
owners of the timber to the respondents, the options held by 
them not being acceptable, and as it would take some days to i913
complete the transfers, and that the respondents stated “that it ----
would he a matter of great convenience if the company would issue >f0^RN
the 6,500 shares to them at the present time, and after considéra- Hoi sk

tion the company agreed to do so, upon Messrs. Dougherty and Manufac- 
Goudy entering into a bond for $5,000 to tin- effect that the Tl HINQ ( °- 
transfers would be executed and delivered and the titles to the Hodgim, j.a. 
said timber and other assets vested in the company within thirty 
days from the date thereof,” pursuant thereto the following 
motion was carried : “That the said 0,500 shares be and the 
same are hereby allotted to Dougherty and Cloudy, same to be 
delivered to them upon the aforesaid bond being executed and 
delivered to the company.”

It is to lie noted that it is not stated whose convenience was 
being served, whether the company's or the respondents’, and 
that the shares are not referred to as paid-up shares.

In pursuance of the foregoing, a bond was taken from the 
respondents which read as follows:—

“Know all men by these presents that we, Lyman M.
Dougherty and R. J. Goudy, both of the city of Toronto, are 
severally held and firmly bound unto the Modern House Manu
facturing Company Limited, its successors and assigns, and 
Robert (Ireig. his heirs, executors, administrators, and assigns, 
each in the penal sum of five thousand dollars, to be paid to the 
Modern House Manufacturing Company Limited, its successors 
and assigns, and for the payment well and truly to be made, 
we, the said Lyman M. Dougherty and R. .1. Goudy, bind our
selves and each of our heirs, executors, and administrators, firm
ly by these presents.

“Sealed with our seals and dated the 14th dav of March.
1910.

“Whereas by agreement made between the said Lyman M.
Dougherty and R. #1. Goudy and the Modern House Manufactur
ing Company Limited, dated the 4th day of March. 1910, a copy 
of which agreement is hereto attached, the said Lyman M.
Dougherty and R. J. Goudy agreed to sell, transfer, and assign 
unto the Modern House Manufacturing Company Limited, the 
timber, buildings, stock, chattels, fixtures, and other assets there
in described, in consideration of the payment of five thousand 
dollars in cash ami 6,500 shares of the paid-up stock of the 
Modern House Manufacturing Company Limited.

“And whereas the necessary conveyances and transfers 
vesting in the Modern House Manufacturing Company Limited 
the said timber, buildings, stock, chattels, fixtures, and other 
assets, have not yet lieen completed by execution and delivery.
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“And whereas the said Lyman M. Dougherty and R. J. 
Goudy have requested immediate issue of the said 0,500 shares 
of paid-up capital of the company.

“And whereas the said Modern House Manufacturing Com
pany Limited has agreed to forthwith issue and deliver the said 
stock in consideration of the said Lyman M. Dougherty and R. 
J. Goudy entering into this bond.

“Now therefore the condition of the above written obli
gation Ls such that if the said Lyman M. Dougherty and R. J. 
Goudy execute and deliver, within thirty days from the date 
herewith, proper conveyances and transfers vesting the title to 
the said timber, stock, chattels, fixtures, and other as
sets. in the Modern House Manufacturing Company Limited, 
the above obligation shall be void, otherwise the same shall be 
and remain in full force and virtue.

“As witness the bands and seals of the said Lyman M. 
Dougherty and R. J. Goudy this day of March, 1910.

“Signed, sealed, and delivered
in the presence of “Lyman M. Dougherty.

“M. P. Vandervoort. “R. J. Goudy/*
Prior to the date of the bond (which, it is said, hail not been 

dated when it was signed), namely, on the 11th March, 1910, 
certificate No. 9 for 6,500 fully paid shares was issued to the re
spondents. Afterwards, and probably on the 14th March, 1910 
(a transfer on the back having been endorsed in blank by the 
respondents), the same was marked cancelled. Three other cer
tificates were then issued bearing date the 14th March, 1910, 
one, No. 12, to Robert Greig for 9.500 fully paid-up slum's, and 
two, each for 1,500 fully paid shares, to each of the respondents. 
These latter certificates are still in the stock certificate book, not 
having been taken away by the respondents.

The respondent Goudy was, on the 15th March, 1910. elected 
as a director and appointed general manager of the company for 
one year, at a salary of .+2,500 a year. At this meeting, the giv
ing of the bond was reported and also the issue of the “6,500 
shares of paid-up stock” to the respondents and the handing of 
the same to them. Goudy thereafter acted as director and took 
a part in the business of the company us manager, and attended 
a special general meeting of shareholders on the 3rd September, 
1910, where he voted upon ten Shari's. On the same day, at a dir
ectors’ meeting, the solicitor reported that he had been unable, up 
to that time, to get title to the timber limits to be sold by the re
spondents to the company, in part payment of which 3,500 
shares of the eom|Niny’s capital stock had been issued. This re
ference to 3,500 shares, is not, I think, a mistake, as indicated 
by the Master in Ordinary, but refers to the shares issued to 
Greig, which were part of the 6,500 Shari's to be issued under

841
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the rei *’ agreement. The solicitor further stated that
the company held a bond from the i s, given at the
time the said stock was issued, to secure the completion of the 
titles, and that the company still held the bond, and that the 
solicitor of one of the respondents, Dougherty, had written him 
a letter culling off the deal, and that lie had replied thereto that 
lie would hold the respondents under their contract to deliver 
titles. The action of the solicitor was then approved of by the 
board, which on that day consisted of H. .1. (Joudy. president, 
Robert Greig, and M. 1*. Vandervoort.

The respondent Uoudy says that he acted as director, and 
that he on a share transferred by one of the parties
who resigned when he was elected president, and that lie took 
the place of one of the officers. His election as president was 
on the 3rd September, 1910.

This account does not accord with the minutes, because the 
respondent Cloudy had become a director of the loth March. 
1910, in place of L. Sleeth, who had only one share, for which 
there is no recorded transfer, and no one appears, according to 
the company’s books, to have held a block of ten shares. It 
was upon this number of shares that tin* rei (Joudy
voted at the shareholders’ meeting on the 3rd Septciulwr, 1910.

By by-law 28, ten shares of stock are required to qualify a 
director. Before the Master in Ordinary, evidence was given 
by both of the respondents to the effect that the company wanted 
to get some stock for flotation purposes, and that the only source 
the company had at that time to get stock was to have the 
certificates issued to the respondents, and that it was purely 
for flotation purposes, to give stock to Dr. Grant, and to give 
some also to Greig, who was rently the intermediary.

They admit that the certificate for the 6,500 shares was is
sued and endorsed by them, and say that the bond was really 
given to secure repayment of $5,000. which they alleged was 
to be paid to the respondents by the company as the cash pay
ment under the agreement, without which they would not take 
any steps to transfer the limits. This $5,000, they swore, they 
expected to receive shortly from the company.

Mr. M. I*. Vandervoort, with whom, the respondents alleged, 
they effected this transaction, denies these statements alto
gether, and the Master in Ordinary has preferred his testimony 
to that of the respondents. The fact however remains that Greig 
did get 3,500 shares out of 6,500, of which he transferred 2,500 
to Dr. Grant, retaining the other 1,000 himself.

I do not think that this Court should reverse the finding of 
the Master in Ordinary, as he had the advantage of seeing tile 
only three witnesses to the transaction in question, and the mat
ter should be disposed of upon the footing of the documents
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ONT. executed between the ' s, with the additional light thrown 
s ,7 upon it by the transfer to Greig of part of the 3,500 shares, and 
1913 his sulisequent assignment of these shares to Dr. Grant.

It is to he noted that Greig’s name appears with the com- 
XtoDKRN Iw,n>’’8 Hs an obligee in the bond. No explanation is given of
Hoi hk this. Goudy says (p. 29) : “Mr. Greig told me they had ar-

Manvfac- ranged and for me to get Mr. Dougherty to come down and sign 
Ti R'NU o. g0Ine )lon<| t|,a^ Mr. Vandervoort had arranged for, and the 
nodsin*. j.a. transfer of stock, explaining how they could get this money if 

they could get this bonus stock.”
The respondents’ idea was that Dr. Grant was going to fin

ance the deal; and in Mr. Vandervoort’s cross-examination it is 
suggested by the respondents' counsel that the original amount 
of shares was increased to $(>,500 so that Greig could get 3,500 
shares to hand over to Dr. Grant.

Goudy also admits (p. 36) that they were not to get “that” 
{%.€., either the 6,500 shares or the 1,500 shares each, hut which 
it was is not clear), until the agreements were completed, “and 
we were to get the money for the timber limits and the titles de
livered. We were not to have any stock until then—until the 
titles were delivered and we got paid the $5,000 cash.” He 
adds (p. 37) that when they got the $5,000 they would get the 
stock to complete the deal.

The conclusion 1 draw from the whole of the evidence and 
from the inclusion of Greig’s name as an obligee in the bond 
and his dealing with the stock then issued to him, is, that every 
one knew on the 11th March that the stock was then unpaid, hut 
that the 3,500 shares were wanted in a hurry, and that the bond 
was taken to secure not only the company but Greig, who, its 
a purchaser, would appreciate the fact that, unless the timber 
limits were actually vested in the company, the stock then is
sued would lie valueless, whether as paid up or not, in the eye of 
the law.

Counsel for the liquidator, as I have stated, relied upon the 
statutory liability of the respondents ; contending that, there 
being no provision as in England that shares might be paid-up 
by a registered contract, there was no escape for a shareholder 
if his eontract for shares, even if called paid-up shares, was 
unperformed at the date of the winding-up order by him.

The English Companies Act, 1867, sec. 25, allowed shares to 
he paid up by something equivalent to cash (“in meal or in 
malt," as said by Giffard, L.J., in Drummond’s Case (1869), 
L.R. 4 Ch. 772), provided the consideration which was to satisfy 
the liability was set out in a contract, and that contract was 
filed with the Registrar of Joint Stock Companies, at or In-fore 
the issue of the shares, so that creditors and others could estimate 
for themselves the value of the asset to be acquired under that 
contract in lieu of cash.

4
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Under the present Act of 1908, registration is no longer re
quired; hut the same requirements exist as to the form and 
effect of the contract: Moacly v. Koff cyfontcin Mims Limited, 
|1904] 2 Ch. 108.

The value of this consideration, if the contract were not 
part of a colourable transaction for the illusory payment-up 
c" " res, will not ht- inquired into by the Courts: Rill's Case 
(1869), L.K. 5 Ch. 11; In re Raglan Unit Colliery Co. (1870), 
L.H. 5 Ch. '146; Oorcgum Hold Mining Co. of Indio v. Iioper, 
11892] A.C. 125; Chapman*s Case, 11895] 1 Ch. 771 ; In re 
Wragg Limited, | 18971 1 Ch. 796.

While, if there were no consideration for the payment-up of 
the shares or some portion thereof, as such, but only a collateral 
advantage from a scheme of which the issue of shares was a 
part, and the result was that no cash, or not enough to pay up 
in full, was received from the shares themselves, the shares 
were treated as unpaid. See Oorcgum Hold Mining Co. of India 
v. Roper (ante); Hirschc v. Sims, [1894] A.C. 654 ; Moselg v. 
K off cyfontcin Mines Limited, [ 1904] 2 Ch. 108; Wclton v. 
Safftry, 11897] A.C. 299.

Yet. if the contract provided a consideration for the amount 
of the liability on the shares, the subsequent failure of that 
consideration did not result in leaving the shares in the hands 
of the allottee as unpaid. This is the effect of In re Continental 
Shipping and Rutter Co., Mege and Angler's ('asc, 11875] W.X. 
208; Schroder*8 ('asc (1870), L.H. 11 Kq. 131; Taunt r’s Case 
(1883), 27 Sol. .1. 584; although in Chapman's Case. 11895] 1 
Ch. 771. Vaughan Williams, J., expresses the opinion that, even 
where the contract is registered, the shareholder is not alto
gether relieved from payment, and that he must really pay for 
the shares, though not in actual cash.

Hut the registration must be of an existing and valid con
tract. If it be illusory, or if it points to an obvious money 
measure, shewing that discount was " lhI Chapman's Case,
1189;>] 1 ( 'll. 771; Most ly v. Kofft yfontt in Mims Limited, 
1904 2 Ch. l11*' : In n Wragg Lim ted, 1<>7 : 1 Ch. 796 . or 

if it imports no present obligation, but is merely a resolution 
distributing the shares (Smith v. Brown, [1896] A.C. 614), or 
it it be colourable and entered into for the purpose or with the 
obvious result of enabling the company to issue its shares at a 
discount (per Lord Watson in Oort yum Gold Mining Co. of 
India v. Roper, ante, and Most ly v. Kofft yfontt in Mims L in 
ited, anti ), then there is no payment of shares by it.

In Ontario the rule laid down in the judgment appealed 
trom has been accepted, i.c., that payment may be made other
wise than by cash : In re Hess Manufacturing Co., Edgar v. 
Sloan, 23 S.C.H. 644; Lindsay v. Imperial Steel ami Win ('o.
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(1910), 21 O.L.U. 375; although regard has not always been 
had to the qualification established by the Court of Appeal in 
England by White’s Case (1879), 12 Ch.D. 511, that the trans
action must be equivalent to the payment of cash, i.c., hv a pre
sent debt or obligation capable of being set oil' or taken in satis
faction.

If, therefore, this transaction falls to be decided apart from 
the subsequent dealings of the parties, the judgment appealed 
from should be sustained.

It cannot be doubted that it is the making and registration 
of the contract that in England pays up the shares. Otherwise, 
if performance were necessary, the cases on failure of considera
tion relied on by the respondents could not be supported. It 
is not easy to understand why shares should be deemed to re
main jHiid-up, even though the whole consideration has failed; 
as that does away with any benefit in the way of information 
which the intending creditor and shareholder is supposed to 
have got.

It can only be defended on the ground that some method of 
paying-up shares otherwise than in cash had to he adopted, if 
companies were to be floated, and that at all events the com
pany acquired the present liability of the vendor and had the 
right by virtue of the contract to compel the carrying out of 
the bargain or to secure damages in case of a subsequent failure 
of consideration. But it seems to me that this leads to the con
clusion that, if the parties choose, after such a contract is made 
and before the shares are issued, to alter or vary it in such a 
way ns to make the original contract valueless in law, or less ex
tensive in dealing with tin* whole liability on the shares, so as to 
obtain for those dealing with the company the consideration, 
while withdrawing their original liability or by giving them
selves an option to pay it by a sum in money less than the value 
of the shares, or in any way unsettling the basis upon which 
the shares are treated as paid-up, or if in their subsequent deal
ings all parties treat the liability on the original contract as 
at an end or the contract itself as varied, and then deal with 
the shares upon the altered and different basis, they lose the 
saving virtue of the earlier contract in effectually paying-up 
the shares. In other words, they accept the shares, not by vir
tue of the old, but on the terms of the new, bargain, and can
not object if that results in a liability. Otherwise the making 
of a contract to-day may be used as a basis for claiming that 
the shares are paid-up, while to-morrow that contract may, by 
mutual consent, be so altered as to deprive the company of 
practically the entire consideration coming to it.

The result of this would be to open the door widely for the 
creation of bonus shares, contrary altogether to the accepted 
law upon that subject.
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Tlie eases cited upon the effect of failure of consideration 
assume the continued existence of the original contract, the 
non-performance of which cannot alter its legal effect, though 
it may give rise to a different remedy; but they are no auth
ority for the proposition that the effect continues if in fact the 
parties choose to act in issuing the shares upon a totally differ
ent basis, inconsistent with the original intention as expressed 
in their prior agreement. The first bargain here was still exe
cutory, and there was no reason why the parties could not make 
another and act upon it.

It cannot be denied that when the shares were issued to 
the respondents the latter knew that they were unpaid. They 
had to furnish the consideration, and had not done so. Yet 
they sign a bond and take the shares and deal with them to the 
extent of 3,500 shares of the par value of $10 each, and allow 
these shares, by endorsing the certificate for the whole 6.500 
shares, to be issued to tireig either by way of bonus, as the 
respondents say, or, as the transaction imports, for business 
reasons. Can they be heard to say that they took those shares 
without knowing that the shares were unpaid or that they dealt 
with them or part of them upon the assumption that the shares 
were paid-up? They had given a bond entitling and requiring 
them to pay $5,000 if they failed to supply the original agreed 
consideration within thirty days. They were well aware that 
till they did so the shares were unpaid in fact, and they were 
affording themselves an opportunity to pay $5,(KM)—or. as they 
claim, to repay it—instead of transferring assets valued on the 
share basis at $65,000. Some evidence is afforded of their 
knowledge and appreciation of that fact by their assenting to 
the retention of their two certificates for 1,500 shares each, and 
by making (ireig a joint obligee in the bond.

This is not a case of making another contract for the share
holders, but of their doing so for themselves, and doing it in 
such a way as to require the Court to say that the shares were 
at the moment of issue bonus shares and unpaid. In this as
pect 1 think the case is analogous to that of In rc Alkaline Re- 
duct ion Syndicate Limit*d (1896), 45 W.R. 10, where the sub
sequent registered agreement controlled the former registered 
agreement, and was held to be the real basis upon which the 
shares were issued, and that those shares did not retain the 
protection afforded by the earlier contract: the later one indicat
ing the real contract. See this case referred to in Lindsay v. 
Imp* rial Steel and Wire Co., 21 O.L.R. 375; Wilton v. Sa If try,
|1897| A.C. 299.

It seems to me that the case falls as well within the prin
ciple of In rc Railway Time Tables Publishing Co. (1889), 42 
Ch.I). 98, at p. 104, rather than within Arnot’s Case (1887),
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26 Cli. 1). 702. In the former case, Stirling, J., had 
livid (p. 105) that “acts might be done and deal
ings might take place between the company and the 
registered holder from which the Court would be bound to in
fer that an implied agreement to that effect” (i.e., that the per
son on the register should continue to hold the shares on the 
proper terms upon which the company could issue them, viz., 
that the registered holder should be liable for the amount un
paid on the share) “had been come to.”

In appeal Cotton, L.J., said that the liability for the balance 
did not depend upon agreement but upon the obligation im
posed by the 25th section of the Act of 1867, and continues 
(p. 113) : "As soon as she assented to being put on the register 
in respect of these shares, the law, independently of contract, 
threw upon her the liability of paying off the whole C5 which 
was the nominal amount of these shares. . . . If she assented 
to have these shares in her name, that is all that is required in 
order to make her liable as a member, because that is so pro
vided by the 23rd section of the Act of 1862.” He holds that a 
mistake of the general law, i.e., that shares could be issued at 
a discount, did not entitle her to be relieved. Mndiey. L.J., 
speaks of it as a mistake as to the legal effect of what she had 
done. She knew all the time that they were not paid-up and 
were never intended to be paid-up. And lie points out that she 
sells some and exchanges the certificate for the whole, for a cer
tificate for tile residue, which she continues to hold. She re
ceives notices, signs proxies, writes letters opposing tin* increase 
of capital, and so forth, and, in short, knowing that she is a 
shareholder in respect of these shares, she accepts that posi
tion. Bowen, L.J. (p. 116), puts it upon the ground that she 
consented to allow her name to remain upon the register and to 
keep the shares, although they had not been allotted to her in 
conformity with the condition which she had imposed in her 
letter of application, and that from such assent and from such 
dealing with the shares, which took place after she knew she 
was upon the register, there was only one inference which the 
Court ought to draw, namely, that she agreed to be a member 
of the company, and, her name being upon the register, her lia
bility to the company is complete.

1 think that the acts of the respondents in and about and 
after the issue and endorsement of the certificate for 6,500 
shares, is quite sufficient to warrant the conclusion that they 
knew the situation and were content to assume the status of 
unpaid shan rs meantime as to these 3,000 shares.

This Court, in He Cornwall Furniture Co., 20 O.L.R. 520, 
acted upon a knowledge of the situation in holding holders 
of so-called paid-up shares liable upon them. See Jlood v.
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Eden (100.'»), 3fi S.C.Ii. 47(5, in which the verbal arrangement 
made, on the faith of which certificates for paid-up shares were 
issued, was accepted as settling the status of the parties, though 
not of rword ; also lit Wiarton Hut Sugar Manufacturing Co., 
McNeill*» Case (1905), 10 O.L.R. 219.

I find it impossible to hold that there was any condition that 
the respondents were not to become shareholders until the con
dition of the bond had been performed or the $5,000 paid. On 
the contrary, the basis of the agreement was that they should 
become stockholders in prwsenti, with an agreement that they 
might pay up the shares by conveying in thirty days or become 
liable for $5,000; and this condition must be treated as a condi
tion subsequent. See \n r Meredith, C.J., ill Hi Wiarton Iti 11 
Sugar Co., Jarvis*» Case (1905), 5 O.W.R. 542.

Here they were put in the register of shareholders in the 
usual way, and the respondent Goudy is found voting on shares, 
the origin of which he does not prove to he outside these 1.5(H) 
shares.

While then* is no definition of “shareholder” in the Ontario 
Companies Act, as there is of “member” in the English Act, 
yet the Ontario Companies Act, sees. 4(1. 48, 50, 52. 5:1, (IS, fi!), 
70, and 115. sufficiently indicates the position, rights, and lia
bilities of a shareholder; and I agree with Britton. J., in his 
view thereof as expressed in He Comicall Furnitun Co., 20 
O.L.R. at p. 527.

No doubt, a contract to take shares other than fully paid-up 
shares cannot arise from the mere retention of a certificate re
presenting fully paid shares see In n Macdonald Sons <(• Co.,

1894 1 ( ’li. 89; . I mot*» Case, 36 Ch.D. 702 : and acting ;i> a 
director is not sufficient evidence of a contract to take unpaid 
shares : lh Huvigne’s Case (1877), 5 (’h.I). .fOfi.

There Is, of course, no estoppel here ; and, as the winding-up 
intervened while the parties were in tin* position I have in
dicated, I do not see how they can escape liability.

The case is not embarrassed hv the question of the subse
quent agreement being ineffectual, because it would be a re
lease of the statutory liability. See per Lindley, L.J., in In rc 
Wragg Limited, 11897] 1 Ch. at p. 829. Here the original 
agreement was for paid-up shares ; and on that hypothesis there 
was no liability upon the respondents. Hut it is the second 
agreement, which, in my judgment, varied or superseded the 
former, or at all events was the one acted upon, that measures 
the liability of the respondents. The company cannot deprive 
itself of the right to future payment on the shares by agreeing 
to accept future payments in some other way : per Lindley, 
L.J., ib. at p. 829.

if the respondents are not so liable, then the case would
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payment, should not be paid at all.
I think that the appeal should be allowed with costs through

out; the liquidator to have his costs out of the estate in ease 
the respondents do not pay them.

Mnclerrn, J. A. Maclaren, J.A. :—I agree.
The Court bring equally divided.

appeal dismissed.

ALTA. LAZIER v. MacCULLOUGH.

S.C.
1913

Alberta Supreme Court, llarrei/, C.J., Scott, neck, and Simmons.
October 11, 1913.

1. Corporations and companies (6 IV If—191)—Agreement for advanck
TO COMPANY BY PROMOTOR—VB0CEKD8 OF SALK OF PROMOTOR'S
SHARKS.

A stipulation between the buyer aiîd seller that the purchase price 
of shares in a company should he applied hy the seller in accordance 
with his promotion agreement in reduction of certain liabilities against 
the assets of the company, with the intention that the seller should 
later he repaid hy the company, is one which the buyer may have an 
interest in enforcing as affecting the value of the shares he is getting, 
and the court may therefore, in an action brought by the seller for 
the price, give effect to such stipulation by directing payment in ac
cordance therewith of the balance for which judgment is entered in 
the seller's favour.

[Lazier v. MacCullough, 7 D.L.R. 851. varied.]
2. JriKJMKNT (1VII A—270) —Relief against—Enforcement of col

i ATKRAL 10*1 i mi NT.
A judgment in favour of the seller suing for the price of company 

shares may. in a proper case, lie made subject to a stay of proceedings 
thereon for a sufficient delay to enable the defendant to make a 
substantive application to the court for the enforcement of a collateral 
term of the sale contract that the price should be handed over to the 
company hy the vendor as a loan in conformity with an agreement he 
tween the latter and the company.

[Ixizier v. MacCullough, 7 D.L.R. 851. varied.]

Statement Appeal by the defendant from a judgment of Walsh, J., 
Lazier v. MacCullough, 7 D.L.R. 8.11, against defendant in an 
action to recover for shares of stock sold him.

The judgment was varied and otherwise the appeal-was dis
missed.

T. .1/. Twecdie, K.O., for plaintiff, respondent.
//. /*. 0. Savary, for defendant, appellant.

Harvey, C.J. Harvey, C.J.:—The learned trial Judge found on conflicting 
evidence that the defendant McCullough agreed to pay to the 
plaintitl' $10,000 for the $115,000 of shares which he received. 
On the principle that has been so frequently recognized by this
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Court of declining to interfere with a finding under such circum
stances unless clearly shewn to he wrong, I am of opinion that 
this finding should he accepted.

He further says that hut for the agreement of dune 26 
(ex. 7) he would have found that these $115,000 of shares were 
the property of the plaintiff. After a consideration of that 
agreement he comes to the conclusion that one Morgan, xvlio 
was a witness at the trial, and tin* defendant Verinilvea held 
equal interests with the plaintiff in the shares notxvithstaruling 
that Morgan in his evidence disclaimed any interest and Ver- 
inilyea, both in his defence and in his evidence, did likexvise. 
With all respect, I am of opinion that the learned Judge at
tached an importance to the agreement in question which it «lid 
not deserve. It is true that it shews that at the time it was made 
the three had equal interests and it provided that xvlien the 
company was formed each should have an equal number of 
shares, hut it was several months lie fore the company was formed 
and when the company was formed instead of $600,000 being 
allotted to the three only $500,000 were allotted, ami instead of 
their being allotted in equal they were allotted in un
equal amounts. It is therefore clear that the parties had 
changed their relations after the agreement in question. Almost 
at the opening of the evidence of Vermilyea, who xvas called as 
a witness on In-half of tin- defendant McCullough, are the follow
ing questions and answers:—

Q. Wln-n did you lir*t get intere*ted in the*e <*oal area*, the suhjeet <if 
this suit? A. Somewhere nlmut June or July. 1007.

Q. And whom did you become interested with? A. Mr. Lazier nt first.
Q. And what interest did von acquire? A. One-quarter interest.
Q. One-quarter? A. The first agreement was one-third and then an

other agreement, was one-quarter.
Q. You had a written agreement with rrspeet to your one-third, did you?

Q. And i* that the document ? A. Yes, sir.

The document in question was then marked as ex. 7 and is 
the one the learned Judge referred to.

It seems abundantly clear from this that that agreement was 
abrogated and therefore no importance can he attached to it for 
the purpose of establishing the real relations of the three parties 
to it at the time of the formation of the company or the trans
action with Mcrullough. I think, therefore, that effect should 
he given to the conclusion which the learned Judge would have 
reached on the oral testimony if he had not been influenced by 
that agreement to come to a different conclusion.

It is admitted, however, by the plaintiff that in his negoti
ations with the defendant it was understood that the money 
xvhich the defendant was to pay. or so much as xvas necessary
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wns to he used to pity, what was owing on the lands of the com
pany which the plaintiff was under obligation to pay. It may 
he that this was in fact part of the agreement and that the de
fendant has a right to insist on having the money applied in that 
way and he should have an opportunity, if he so desires, to 
establish that right.

I would, therefore, vary the judgment and direct judgment 
for the plaintiff for tin* amount of the claim with costs, hut 
would stay execution for one month to enable* defendant Mc
Cullough to apply to establish the right, in which event the 
stay may be continued if necessary to protect the rights of the 
parties.

I agree with my brother Scott that the company may apply 
also. 'I’lie costs of the appeal should be borne by the defendant 
McCullough, the appellant.

sc«tt, j. Scott, .1. :—I cannot agree with the finding of the learned
trial Judge that the plaintiff was entitled to only a third interest 
in the stock sold to defendant McCullough and that Morgan 
and defendant Vermilyea were jointly interested with him 
therein. He states that but for the agreement of 151th i 2(ith) 
June, lbdi), lie would have found that the stock was the property 
of the plaintiff and in my view the evidence apart from that 
agreement points strongly to that conclusion. In my view the 
learned Judge attached too much importance to that agreement. 
It is true that its effect is that the stock held by the three parties 
of which that sold to McCullough formed a part was to be 
allotted to them in equal shares, but the evidence and the atti
tude of Morgan and Vermilyea in the action to my mind clearly 
shew that that agreement, in so far as it relates both as to the 
amount of the stock they were to be entitled to and as to their 
respective interests therein, was subsequently varied by them 
Both Morgan and Vermilyea state that under tin- agreement as 
varied they were each to receive one-quarter of the stock and 
the plaintiff the remaining one-half. Both state that the stock 
sold to McCullough was part of the plaintiff’s share and both 
disclaim any interest therein. That this was the final agree
ment between them is further borne out by the fact that when 
the stock was allotted each of the three received one-fourth and 
the remaining quarter was separately allotted to Vermilyea and 
he states that it was allotted to him in trust for the plaintiff. 
In view of this express disclaimer on the part of both Morgan 
and Vermilyea, I see no reason why tile plaintiff should not he 
held entitled to recover from McCullough the full amount of the 
purchase money.

While I am of this opinion it‘appears from the evidence that 
the defendant McCullough and perhaps also the defendant com-
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pany may be entitled to seek the aid of the Court to eoinpel 
the plaintiff to apply the moneys when collected in a certain 
manner.

The plaintiff with Morgan and Vermilyea entered into an 
agreement with defendant company to sell to it the coal mining 
rights in certain lands in consideration whereof they wen* to 
receive paid up shares in the company to the amount of 
$.">00,000. The interest which they then had in the property was 
the right to purchase same under agreements for the sale thereof 
to them under which only a small portion of the purchase money 
due hy them has yet been paid and for the payment of the re
mainder of which they are still liable both to their vendors and 
the company. It appears from the evidence that it was agreed 
between them that, for the purpose of satisfying this liability, 
the plaintiff should sell $115,000 of his stock to McCullough 
ami apply the purchase money in payment thereof and that the 
moneys so applied hy him should he considered as a loan hy 
him which should he repaid as soon as certain stock held hy them 
set apart for the purpose of satisfying that liability should he 
sold. In his evidence the plaintiff states as follows:—

I explaini-'l tn Mr. McCullough at that time that he wan aware that 
the property w.isn't puiil for ami that the money was to lie loaneil or 
haniled over to the eompany.

It may he that McCullough purchased the stock on the strength 
of that representation of the plaintiff and. if such were the case, 
it would not he unreasonable to assume that the former would 
he entitled to compel the purchase money to lie applied in that 
manner. If so applied the value of the stock purchased hy him 
would In- materially enhanced because if not so applied, it might 
follow that the company's vendors might never pay the balance 
of the purchase money and the company might never acquire 
the coal rights which appear to have been its principal asset.

In his statement of defence McCullough relies solely upon 
matters of defence which lie has failed to prove, hut notwith
standing the fact that he has not claimed that if it lie found 
that the plaintiff is entitled to recover for the purchase money, 
it should he applied in the manner I have mentioned. I think 
this Court should even at this stage afford him the protec
tion to which In- may lie entitled. It may Ik- that the company 
is also entitled to claim that the purchase money should lu- 
applied in that manner hut I express no opinion upon the point.

For the reasons I have stated I am of opinion that the judg
ment of the learned trial Judge should he varied in the follow
ing respects, viz., that the plaintiff have judgment against the 
defendant McCullough for $15,000 with interest from December 
ti, 1907, ami costs of suit including costs of the examinations for 
discovery of plaintiff and defendant McCullough, that execution
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of judgment and if. in the meantime, defendant Met'ullough 
and defendant eoinpany or either of them shall apply to the

Lazii k
Court or a .fudge for an order that the amount of the purchase 
money and interest shall be applied in payment of the balance
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of the purchase money due by the company’s vendors, execution 
shall not issue until such applications are disposed of. The de

«cott. J. fendant Met 'ullough should pay the costs of the appeal.

Beck. J. Deck, concurred with the Chief Justice.

Blmnioue. .1. Simmons, J. : This action arises out of a series of trans
actions among tin* plaintiIT. the defendants Met'ullough and 
Vermilyea. and one Morgan, in connection with the acquisition 
by them of certain coal lands and the formation of the Three 
Hills Coal and Development Co.. Ltd., for the purpose of acquir
ing said coal lands and developing them.

The transactions in question took place in 1907 and 1908, 
and are very com The statement of claim contains
alternate ions which suggest or rather indicate a cause of
action against the defendant McCullough by the defendant com
pany the Three Hills Coal and Development Co., Limited.
1 The learned Judge here set out the statement of claim.]

The statement of claim up to and including par. 8 seems 
unobjectionable, but paragraphs 9, 10 and 11 allege an alter
native claim that the defendant McCullough has defaulted in 
paying to the company the sum of *1.1,000 for 115,000 shares 
of the company knowing said moneys were to be applied on the 
amounts owing on certain coal lands which the and
Vermilyea and Morgan had agreed to transfer to the company. 
Paragraph 2 of the statement of claim taken together with the 
written documents which are exhibits in the case clearly estab
lish that the amounts owing mentioned in paragraph 11 are the 
amounts which Lazier, Vermilyea and Morgan had agreed to 
pay Thomas, the owner, for these coal lands.

The defendants have not, however, objected to these para
graphs 9. 10 and 11, on the ground of embarrassing them and
1 a in of the opinion that the solicitor for the plaintiff endea
voured to allege something which the evidence shews really ex
isted, namely that these parties who were promoting this com
pany quite failed to distinguish their own rights and liabilities 
as individuals and their rights and liabilities as shareholders 
in the company. One Morgan acquired an interest on certain 
coal lands and surface rights in the same and sold one-half of 
his interest to the plaintiff.

Then on June 2b, 1907, they took in a third partner, Ver
milyea. under an agreement in writing (ex. 7) whereby Lazier
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and Vermilyea agreed to pay tin* vendors of said lands all ai.ta 
moneys due or to become due on the purchase price of same, and s 
these three men, Morgan, Lazier and Vermilyea, agreed to form pm 
a joint stock company to work and develop the property. The —
( was to lie $1,000,000 and these three men were each to re- \/IHt
ceive 200,000 shares of the capital stock in consideration of M.v 
assigning to the company their interests in these lands. When ( 11 u»i un, 
the said Lazier and Vermilyea had paid up in full to the simm.,n« j 
vendors the purchase price of these lands, Morgan was to he 
charged with his share of the purchase price hy giving to Lazier 
and Vermilyea shares of his in the stock of the company equal 
in value to the amount of his contribution towards the payments 
made for these coal areas.

The company was duly incorporated and on Oetolier 9,
1907. the capital having been reduced to 990.000 dollars shews 
the said Morgan and Vermilyea and Lazier agreed to take 
500.000 shares of the capital stock of the company in considera
tion for which they did
«•II. titwign. convey, make over a ml grant unto tin* Three Hill* foal and 
Development Co. Ltd. it* »ueee**nr* and u*«igu« forever all and lingular 
the coal land* hereinliefore de*rrilwd.

The reason for the change from 600.000 shares as provided 
in the agreement of May. 1907. to 500,000 shares was appar
ently this, that Lazier and Vermilyea were not able to make 
the payments due the vendors and they took in the defendant 
McCullough. This agreement provided that Morgan and Lazier 
should get each 125,000 shares and Vermilyea 250.000 shares.
They are all agreed on this that 125.000 of the shares allotted 
to Vermilyea, were to be held by him for McCullough. The 
agreement by which McCullough was taken into the company 
is the subject-matter of this action and was not reduced to 
writing. Lazier says that when the agreement of October 9.
1907. was executed (ex. 1) tile proceeds of the fourth share 
allotment of $125,000 shares to Vermilyea was to be loaned or 
granted to this company until sufficient stock had been sold to 
reimburse the plaintitT. Lazier says that when this agreement 
was executed he was still owner of a half interest, Morgan a 
quarter interest and Vermilyea a quarter interest. Morgan and 
Vermilyea got their allotment of 125.000 shares each, he got 
125.000 shares and the remaining 125,000 which was allotted to 
Vermilyea was his, Lazier's, and was to he held by Vermilyea 
for him. Lazier somewhat shifts his position in his evidence on 
page 9 and says McCullough was to pay him $15.000 for 
115,000 shares, the difference between 125,000 and 115,000 
being accounted for in this way that 10.000 shares was taken 
from each 125,000 and set apart to lie sold for the company.
Then again on page .‘15 he says the 15,000 was to lie loaned or
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granted to tlu* company, lie admits at the same time that shares 
were to he set aside and sold for this same purpose. He says this 
was all agreed upon before the execution of the agreement of 
October 9. 1907. Morgan says they needed money and decided 
to take *20,000 for a quarter interest when McCullough pro
posed to come in the proposition, but they decided to take 
$15,000 for this quarter interest. He says McCullough agreed 
to pay us this amount. He qualities this after at the suggestion 
of counsel I think and says the $15,000 was to be paid to Lazier. 
He. however says Lazier was “to pay oil' everything.”

McCullough denies the alleged agreement whereby he was 
to pay Lazier $15.000 and says he was to sell the 40.000 shares 
that were set aside at 50 vents per share in consideration for 
the 125,000 shares he got. He says subsequently when he 
arranged with Thomas for a renewal of the agreements with 
Thomas which were in default that there was an agreement 
between him and his associates whereby he was relieved from his 
obligation to sell this stock in consideration of the services lie 
had rendered on the renewal of the Thomas contracts. The 
learned trial Judge refused to believe him and In- also dis
credited that part of Lazier*s story in which be claims to be 
entitled to the $15,000. The learned trial Judge found that 
McCullough luul agreed to purchase the 115.000 shares for 
$15.000 and that these moneys belonged to Lazier, Vermilyea 
and Morgan in equal portions and ordered the necessary amend
ments to conform with this finding, lie based tile last eon- 
elusion on the written document, ex. 7.

I am of the opinion, however, that in the light of the written 
agreements and tile evidence of Lazier and Morgan which I 
have referred to that his conclusion should lx* varied to this 
extent, that the $15.0110 was the company’s money and not the 
money of these men individually. They bail agreed among 
themselves and with the company that they would pay all the 
moneys due on tin- land and had executed an agreement to 
grant and convey these lands (not their present interest) to 
the company.

Without realising their true relation anil their proper obli
gation they attempted to divest themselves of this obligation by 
selling these shares in the company to reimburse themselves. 
The company was entitled to the lands free from any liability 
as to unpaid purchase price and the shares which they pur
ported to sell curried with them the legal right of the share
holder to demand that the said lands should be transferred to 
the company free from liability as to the purchase price.

There could not be any objection to the setting aside of these 
slum's to be sold for tin* purpose of financing the company, 
but to allot them to the promoters or to one of the promoters
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imd then sell them to pay off the promoters’ liability to the 
eompany is surely not a method of finanee xvliieh the Courts 
will assist unless the eompany's rights are protected.

In the result then, if any action lies against the defendant 
for these moneys, it is the company’s right of action and not 
that of the plaintiff. The evidence discloses that these lands 
have not yet been paid for and these promoters are being sued 
for tin* purchase price, yet notwithstanding this they have 
sold about 6,000 shares to tin* public. This is not a ease where 
the Court can exercise its discretion as to amendments as 
the cause of action if any disclosed by the evidence is the right 
of the eompany against both Lazier, Vermilyea and McCullough 
to have these moneys in paying the purchase price
due from the above parties to the company.

1 would, therefore, alloxv the appeal and dismiss the plain
tiff’s action with costs.
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BLAIS v. BANKERS* TRUST CORPORATION Ltd. et at. ALTA.

1 Hurla Supreme Court, Beck, •/. October 22, 1 11 1 rt. S.C.

1. CoaiMHXThiXB a x a com PA xi kn ( | V11 ( '—.177)—Kxtka pkoxixcixi. com
paxikh—Actions auaixht—Emi t «a wixiuxo-i r okukb mai» 
BY COl'RT OK noMiciu:.

All action Itegiin again*! mi extra pruvinci.il coiupunx aller tlie 
making of a w imling -up order liy a court of it* itomieile «HI not hr 
entertained without leave of *uch court, niiwr tlie aeli.in i* governed 
by *ec. 22 of R.N.C. 1906, eh. 144. |irohihiting the eoniineiieement of or 
proceeding with *uit* again*! a company after tlie making of a 
winding up order except with tlie leave of tlie court and Hithject to 
Midi term* a* tin- court making the order may impose.

| tie Tohiiiue (ii/pHum Co.. Il O.LK. 31."». illld It mint \ tin en, 11 
.Wan. L.lt. lot. y|H-eially referred to.I

2. ( OHPOKXTIOXH A XII COMPAXIKM ( f VIT (*—3771 — Kxtba PHOVIXClAI.COM
paxiks—Actions aoaixmt—Aktkh wixni.xn-vp okukh iiv coesr oi 
iKiMiciLE—Stayixo prockmuxob.

An action commenced again*t an extra provincial company after the 
making of a winding up order hy a court of it* domicile, i* irrcgulir 
only and not void, ami. under -mm*. 22 of R.S.C. 1906. eh. III. pro
hibiting the commencement of, or proceeding with, an action ag.iin»! 
a company after tlie making of *uch an order without the leave of 
and Hiihjcct to inch term* a* the court making the order may impo*e. 
tin- action will lie Ntayi-d until leave can In- obtained to proceed with 
the action.

1913

Application in tin* name of one of tin* defendant*, the 
Bankers’ Trust Corporation, Ltd., lose! aside a writ of summons 
on the ground that the Court had no jurisdiction over stieli de
fendant in respect of the suhjeet-matter of the action.

The application xvns refused, hut proemlings were stayed in 
the action as it appeared tliât the applicant company was in 
liquidation under the Winding-up Act.

Statement
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ALTA. ,/. If. Jjavfll, for plaintiff.
S. IV. Field, for tin* liquidator.
Reck, .1. :—The action was commenced on August 11, 1913. 

Bi.aih It is one to obtain cancellation of certain subscriptions of the 
, plaintiff for shares in the Rankers’ Trust Corporation, Ltd., and 

TRüht the return of cancellation of the plaintiff’s promissory notes 
Cokcoka- given therefor on the ground of fraudulent misrepresentations 

TloN made to the plaintiff by the Negotiators, Ltd., acting as agents 
Heck. J for the other company, it is alleged that the notes are in the 

hands of the defendants or one of them. Roth defendant com
panies are stated to In* companies incorporated under the laws 
of the province of Rritish Columbia.

It is further alleged that the Ranker’s Trust Corporation has 
never been registered in Alberta under the Foreign Companies 
Ordinance although it has more than ten shareholders in the 
province; that the other company has been so registered. Re
sides specific relief the plaintiff claims “further and other 
relief” which is a useless and improper claim. (English O. 20, 
rule 6), because “general ami other relief may always be 
given, as the Court or a Judge may think just, to the same extent 
as if asked for” (ib.) provided it be not “inconsistent with that 
relief that is expressly asked for” {Cargill v. Ii<nnr, 10 Cli.D. 
f>02), and provided the defendant is represented.

It would seem, therefore, that the plaintiff makes a case for 
the recovery of damages for the misrepr»»sentation as in an action 
of deceit. This perhaps is not material for the purpose of deter
mining the question whether the action is one “founded on a 
fort committed within the jurisdiction” (rule 18. clause 5. “ser
vice out of the jurisdiction”). It seems to me it is so. although 
the common law remedy of damages is not expressly asked. I 
think, therefore, that I cannot set aside the writ or service.

It appears however, that a winding-up order was made on 
March 20. 1913, by the Supreme Court of Rritish Columbia 
under the Winding-up Act for the winding up of the Rankers’ 
Trust Corporation, Ltd., R.8.C. 1906, eh. 144. Sec. 22 says:—

After the winding ii|i order is made no suit, net ion or other |iroeoeding 
shaft la* |ir<iceedvd with or eomiiieneed against the eonqiany, except with the 
le ne of the Court amt -uhjeet to mivli terms as the Court ini|MHos.

The company is domiciled in Rritish Columbia. The proper 
Court of that province which undoubtedly has jurisdiction to 
make a winding-up order under the Act has done so. The result 
I think is that all the assets of the company including those out
side the province fall under the disposition of that Court ad
ministering the provisions of the Winding-Cp Act; and not 
alone the company’s assets, but also the relations of the company 
with others, whether within or without the Province of Rritish
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Columbia—in this sense that the Courts of other provinces can
not and Courts elsewhere ought not to exercise the jurisdiction 
which they otherwise possess without the leave of the Court of 
the company’s domicile when that Court has become seised of the 
company’s affairs under what is in effect a Dominion Bankrupt 
Companies Act. This view appeal’s to be sustained by /«*< 
Tobit/nt (ijjpsum Co., (> O.L.R. 513; lira ml v. (hun, Id Man 
L R. 101.

Although this action was commenced after the making of tln- 
windingup order, the proceedings in it are not in my opinion 
void, hut only irregular on that account. 1 think this Court may 
act as ancillary to the British Columbia Court and it may he 
that the latter Court may wish this Court to dispose of the 
matters in question in this action and for <se desire the
present action to proceed. In the meantime, 1 think 1 should 
stay proceedings as against the Bankers’ Trust Corporation, Ltd. 
and make the costs of this ion costs in the cause as be
tween that company and the plaintiff.

ALTA.

S.C.
1911

Han kicks' 

( Oltl'OKA-

Itvrk. J

Application ili.sini.sst #/.

BELL v. GRAND TRUNK R. CO.

Ontario Huprrmt Court ( App» Utile IHvinion). Memlilh, , Marla nu,
.1 layer, and llotlyinn, JJ.A. June 20, 1013.

1. Railways i # 111) 4—00#—Accounts at vboksixum—Liaiiii.ity kuh
I'kkvioi s avcthknt.

Ity reason of tlie provision- contained in mm*. 273 of the Railway Art. 
R.S.C. 1900. eli. 37. as to the making of rvjiorte ami inspection of acvl- 
«lent occurring at railway crowing*, that part of the sect ion added by 
SO Edxv. VII. (Cun.) eli. 32. prohibiting a s|ieed of more than |u 
mile- an hour hy train-* at certain crossing- not protected to the 
sati-faetion of the mil way commission where accidents resulting in 
bodily injury or death had previously occurred, must Is* held to Is* 
limited in the latter resjiect to accidents of which the railxiay company 
is fixed with notice by reason of physical impact occasioning the same 
or hy reason of the train employees actually becoming aware of tlie 
accident so as to report it ; a previous accident by a hor-c taking fright 
at a passing train after pas-ing over the crossing will not bring the 
siile-ec. (4) into o|ieration where it was not observed by the railway 
employees so as to call 11(1011 them to make a report.

2. Railway* iff II I)4—imp—Aniums at «mohsinuh—Uability mu
Excessive speed.

An instruction to the jury, in an action for injuries -u-tained by a 
collision at a highway crossing, that it was negligence to run a train 
through a thickly settled jnirtion of a town or village at more than 
ten miles an hour, is erroneous, unless qualified by stating in efieet 
the exceptions containeil in see. 273 of the Railxvay Act, R.S.C. 1906. eh. 
30. permitting a greater rate of speed where the crossing is protected in 
accordance with an order of the Railway Commissioner or other com
petent authority.

fCrand Trunk It. Co. v. McKay, 34 Can. S.C.R. 81. 3 Can. Ry. Ca*. 32. 
followed.]

0506
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Kaii.wayn I i II I It—.10)- Acviiikxtm at vBossixiiH—Liability h»r— 
SmxAUi—Kaii.viik ro iiivb—Hixuixu uki.i.- Ixhtrictionh.

In an net ion for injuries sustained at a highway crossing by living 
struck by a train an instruction to the jury that tlie I tw requires the 
wjiistle -»f the engine to he sounded more than eighty i«mIs away ( which 
was done near another crossing more than eighty rods distant), and 
that the evidence shewed that the hell was not rung for the latter 
crossing, is erroneous, and entitles the railway company to ft new trial, 
where the failure to ring the liell was the only negligence on which a 
verdict for the plaint ill' could he sustained, and the jury stated that 
they "lielicvcd that the liell was not ringing continuously.” such answer 
being too iMiihiguous to sustain the verdict.

statement Appeal by the defendants from the judgment of Leiteh, J., 
at the trial, upon the findings of a jury, in favour of the plaintiff, 
for the recovery of $4,600, in an action for damages for personal 
injuries and loss sustained by the plaintiff by reason of the colli
sion of bis waggon and a train of the defendants at a highway 
crossing.

A new trial was ordered
Argument />. L. McCarthy, K.C., for the appellants, argued that under

sub-aecs. 3 and 4 of sec. -7.‘> of the Railway Act, R.S.C. 1906, ch. 
37. added by 8 & 9 Edw. VII. eh. 32, sec. 13, impact was neces
sary in an accident to render that accident sufficient to limit 
automatically the speed at that crossing to ten miles an hour. 
The railway company must have notice that an accident had 
occurred before the provisions of the sub-section would apply: 
(}ran<l Trunk R.W. Co. v. McKay (1903), 34 K.C.R. 81; Canada 
Southern R.W. Co. v. Jackson (1890), 17 S.C.R. 316; Badgcley 
v. Grand 'Trunk R.W. Co. (1909), 14 O.W.R. 425. The section re
quired that the accident should happen “by” a moving train, 
not “by reason of” a moving train.

IV. Laidlair, K.C., and K. 11. Cleaver, for the plaintiff, the 
respondent, relied upon the findings of the jury : Canada Atlan
tic R.W. Co. v. Henderson (1899), 29 S.C.R. 632. In regard to 
sub-sec. 4, there was no necessity for a collision in order to make 
the provisions of that statute apply. An accident could happen 
“by a moving train” without any impact : Grand Trunk R.W. 
Co. v. Rosen be rg< r (1884), 9 S.C.R. 311, at p. 321 : Grand Trunk 
R.W. Co. v. Sibbald (1892), 20 S.C.R. 259.

McCarthy, in reply.

Hodim.-.. j a. June 26. Iîodoinh, J.A. :—The point chiefly argued was the 
effect given by the learned trial Judge to the first part of sub- 
see. 4 of sec. 275 of the Railway Act, R.S.C. 1906. ch. 37, added 
by 8 & 9 Edw. VII. ch. 32, sec. 13.

The original section forbids the passage of a train in or 
through any thickly peopled portion of any city, town, or village, 
at a greater speed than ten miles an hour, unless the track is 
fenced or properly protected in the manner prescribed in the 
Act, or unless permission is given by some regulation or order of
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tin* Railway Hoard. The first sub sts-tion. numbered :i. added in 
1009. deals with level highway erossings in such thickly popu
lated portions, the provision as to which is that the speed is to be 
similarly limited unless the crossing is constructed and thereafter 
maintained and protected in accordance with the orders, regula
tions and directions specially issued by the Railway Committee 
of the Privy Council, or of the Railway Hoard, in force with 
respect to such crossings, or unless permission is given by some 
regulation or order of the Hoard.

Sub-section 4 prohibits a greater speed than ten miles an hour 
over any level highway crossing (irrespective of local conditions 
or population) “if at such crossing an accident has happened sub
sequent to the 1st day of January, 1900, by a moving train caus
ing bodily injury or death to a person using such crossing, unless 
and until such crossing is protected to the satisfaction of the 
Board.”

The sub-section also prohibits a greater speed than ten miles 
an hour over a level highway crossing where the Hoard’s order 
providing protection for the safety and convenience of the public 
has not been complied with.

Section 292 makes it obligatory on the railway company, “as 
soon as possible, and immediately after the head officers of tin- 
company have received information of the occurrence upon tin- 
railway ... of any accident attended with personal injury to 
any person using the railway, or to any employee ... or 
whereby any bridge . . . has been broken or so damaged as to 
be . . . unfit for immediate use, (to) give notice thereof,
with full particulars, to tin* Hoard."

By see. 29:t, the Hoard is given power to appoint a person to 
inquire into the “cause of and the circumstances connected with 
any accident or casualty to life or property occurring on any 
railway,” and the Hoard may act on his report.

The view taken by the learned trial Judge was, that sub-sec. 4 
prohibits a greater speed over a level highway crossing at which 
an accident has happened, provided a moving train was in some 
sense the cause, even where there was no notice to or knowledge 
by the train employees, from contact or otherwise, of the fact 
that such an accident has ned. As against this view it is
urged that the result of so holding must be that the railway com
pany, without knowledge of the accident, may commit a breach 
of the statute on which would follow liability for damages and 
r< nder its officials liable to a penalty, by running its trains at 
speed over the crossing until it is protected to the satisfaction 
of the Board. The statute should not lie construed so as to put 
the company in that position and so to throw responsibility, 
without knowledge, upon the Hoard, unless it is plain that such 
is the intention of the sub-section.

ONT.

8.C.
191.3

Beu.

IVW. Co 

Hudgins J.A,
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Sub-sections 1 mid 2 of sec. 275 are based upon the knowledge 
by the railway company of the condition of its fencing and of 
the locality ; and sub-sec. 3 is based upon similar knowledge as to 
level crossings. All three assume that, if necessary, and with 
such information, the Board has been applied to or an order of 
the Railway Committee of the Privy Council has been obtained.

The duty of the railway company and of the Board as to acci
dents is set out in secs. 292 and 293, already quoted ; and, 
although sec. 292 does not include in its language persons using 
a railway crossing, it may well be that, under see. 2, sub-sec. 21, 
a railway crossing is comprehended in the term “railway.”

In view of these provisions, it would not be unnatural to con
clude that sub-sec. 4 was intended to harmonise with the general 
scheme of report and inspection in case of railway accidents. 
That scheme is based upon the knowledge communicated to the 
head officials and by them to the Board ; and it is assumed in sub
sec. 4 that the Board shall act with knowledge of the condi
tions at the place of the accident. Unless, therefore, there is 
something in the sub-section itself which makes the prohibition 
dependent, not on knowledge, but on mere occurrence of an ac
cident, the sub-section should not be so construed.

The words in it are “if at such crossing an accident has 
happened ... by a moving train causing bodily injury.” 
Here is the conjunction of a train, moving, presumably in charge 
of a railway crew, and a perron injured by it; and therefore 
knowledge or means of knowledge on both sides. The words are 
not “by reason of a moving train.”

This Court has recently construed the words “by reason of” 
in Maitland v. Marknuic (1913), 13 D.L.R. 129, 28 O.L.R. 506, 
as including an accident ning not from impact but from 
apprehension at the sudden discovery of a motor in the way.

In railway cases the words “by reason of the railway” have 
been given a wide meaning. See Itrouwc v. Brockville and Ot
tawa R.W. Co. (1860), 20 V.C.R. 202, and May v. Ontario and 
Quebec R.W. Co. (1885), 10 O.R. 70, where they were held to 
extend to an injury sustained on the railway by reason of the 
use made of it.

The statute says that the accident must be caused “by a 
moving train;” and similar expressions are found in other sec
tions of the Act, where obviously impact is necessary. See sec. 
294, sub-sees. 3 and 4, and sec. 295.

I think that the fair construction of the sub-section Is, that 
the moving train must be the actual and physical cause of an 
accident which occasions bodily injury. It cannot be intended 
that accidents such as are mentioned in the judgment in Atkin
son v. (irand Trunk R.W. Co. (1889), 17 O.R. 220, or that which 
was the subject of that decision, should operate to make the rail-

69
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way company liable not only for damages but for tin* penalties 
imposed by sees. 393 and 412, where the accidents are not known 
to the company or it* servants.

In the ease in hand the respondent merely proved that an 
accident had happened by a horse running away after he had 
crossed in front of a moving train, throwing the driver out. to 
his bodily injury. The driver (Lillierap) told no one, he says ; 
and, upon the evidence, the appellant company had no notice of 
the accident ; and the jury so found.

If an accident happening in that way is within the statute, 
then equally so would be one where, without the knowledge of 
the railway employees, the horse took fright near the railway 
crossing or after it had got past it, provided that the accident 
happened “at the crossing;” or where a man, hurrying over in 
front of a moving train, tripped and fell.

I do not think that the intention of the sub-section was to 
include accidents other than those where knowledge is obvious or 
reasonably probable, and where physical impact by a moving 
train causes bodily injury. To construe it otherwise would not 
advance the end in view, i.c., the improvement of conditions at 
level crossings, and would merely render the railway company 
liable in damages and put the Railway Hoard in the position of 
apparently neglecting their duty without knowing of its ex
istence.

There was, therefore, no evidence, to my mind, to go to the 
jury of an accident such as the statute mentions having hap
pened, if it is a question of fact. There was an accident, and it 
caused bodily injury ; but I think it was the province of the 
learned trial Judge to rule whether the words of the sub-section 
meant and included such an accident as was proven and not 
disputed. There is, of course, no question of negligence in this 
antecedent point ; it is a mere question of the sort or kind of 
accident. For this reason the cases cited by the respondent, 
such as (hand Trunk A\ Co. v. Sibbald, 20 Can. S.C.R. 259. and 
(ira ml Trunk A*. Co. v. Iloxenbcrytr, 9 Can. S.C.R. 311, are not 
really helpful.

The ruling of the learned trial Judge at the outset on the 
case, having heard Lillicrap's evidence, was as follows (p. 6) : 
“1 think 1 will rule, Mr. McCarthy, that there was an accident 
there by reason of the moving train, and that the responsibility 
was on you not to run more than ten miles an hour;” and he 
declined to reserve it as a preliminary question to be determined 
before the trial. Hence it became part of the respondent’s 
case, and was so left to the jury.

The learned trial Judge also instructed the jury (p. 136) : 
“There is another protection which the law casts upon people 
crossing tracks, and another obligation which it imposes upon

ONT.

8.C.
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Think 
R.W. Co.

Hodgine, J.A.
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ONT railway companies; that is, that traîna shall not he run through
S. 0. 
19131

a thickly settled portion of a town or village at more than ten 
miles an hour. ” And again : “Now, was the train running faster 
that morning than ten miles an hour through a thickly settled

Bkw.

R.W. Co.

portion of the village? If it was, the defendants are guilty of 
negligence.” This instruction was not limited or modified in 
any way, and was properly objected to.

The jury found that the appellants’ negligence consisted of
Hodgtm. J.A. ‘"excessive speed through thickly populated districts;” and 

added that they believed the hell was not ringing continuously.
I am of opinion that this direction was wrong in not qualify

ing the statement by the exception contained in sec. 275, that is, 
as to protection, and was not warranted by the Railway Act as 
interpreted by (irand Trunk If. Co. v. McKay, 34 Can. S.C.R. 81.

Upon these two points the jury were misdirected as to the 
law, and their finding of excessive speed cannot, therefore, stand.

Upon the rest of the answer, “We believe the bell was not 
ringing continuously,” a curious error, pointed out by the appel
lants’ counsel in his objection (p. 140), was made in the charge 
to the jury.

The respondent was injured at the Plains road crossing. 
Eighteen hundred feet vast of it is Brant street crossing, which 
the respondent had travelled over earlier that morning (p. 10). 
It is well established that the whistles were sounded at the latter 
crossing for the Plains road crossing. (See the evidence of the 
respondent, pp. 23, 35; doff, the engineer; Haig, his fireman; 
and others.) This would be more than eighty rods off, and the 
statutory duty as to whistling for the crossing in question was, 
therefore, complied with. The bell is to “be rung continuously 
from the time of the sounding of the whistle” till the engine had 
passed the crossing. In his charge the learned Judge says (p. 
135) : “That is what they were bound by law to do here—sound 
the whistle eighty rods from the Brant street crossin y. . . . 
The evidence of Waller and Robins goes to shew that the bell 
was not sounded for the Brant street crossing. . . . It is for 
you to say whether it was ringing or not, that is, whether it was 
ringing continuously up to the time that it struck this man.”

The question was, whether, in fact, the statutory duty had 
been disregarded. That duty is limited to 80 rods before 
reaching the Plains road crossing, and the answer may, upon the 
charge, have reference only to the duty to ring prior to reaching 
the Brant street crossing. Breach of the statutory duty is not 
sufficient unless it is negligence causing or contributory, with 
other causes, to the accident or injury. See Canada Atlantic 
If. Co. v. Henderson, 2!) Can. S.C.R. 632. Either the question or 
the answer should be clear upon this point. Had no special 
objection been made at the trial, or had the respondent in any
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way attributed his mishap to the want of sounding the bell, or 
to its absence prior to the whistle lie heard, it might have 
altered the ease. But, where the whole verdict hangs upon 
the statement that the jury believed that the bell was not 
sounded continuously, I think the appellants have the right to 
insist upon the objection that the finding is ambiguous.

There should be a new trial. The costs of the appeal should 
be to the appellants in any event, and the costs of the last trial 
should be in the cause.

Maclaren and Magee, JJ.A., concurred.
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Hod gin*. J.A.

Mndemi. J.A.

Meredith, C.J.O. (dissenting) :—I have had an opportunity Mwdiu». 
of reading the opinion of my brother Ilodgins: and. if the eon- 
struct ion he has given to the statute is right, 1 agree with the 
conclusion to which he has come.

I am, however, with much respect, of opinion that his con
struction of the statute is too narrow, and will in some cases, at 
least, defeat the object Parliament had in view in enacting it.

I see no reason why, where the horses a man is driving over 
a crossing at rail level are frightened by a moving train and 
run away, causing bodily injury to the driver, it cannot properly 
he said that “an accident has happened by a moving train caus
ing bodily injury . . . to a person using the crossing.”

Sew trial ordertd; Meredith, C.J.O.. dim ntitifi.

Re. WOODHOUSF. ONT.
Ontario Siifinnu Vomi ( t/»/>*7/#lfi Itiriniou I. Meredith. Maebirrn. ^

Mayer, anil Ihnlflin*. JJ.A. October 22. HH3.
1. All I OX (| I A—1 )—Definition—Stati toby raocKKWxu i n her I an II

Titi.ks Act.
Aii objection tiled in the land title* olliee again*! an application to 

bring land within the Land Title* Act. 1 <ieo. V. (Ont. I eh. 2< by 
one i-l liming an interest in the land adverse to the applicant, i* not 
an “action" within sec. 2, nub-sec. 2. of the Ontario Judicature Act,
R.S.O. 1897. ch. 51. 3 Oeo. V. ch. 19. R.S.O. 1914. eh. 5tt. declaring 
that the term “action" shall mean “a civil proceeding commenced by 
writ or in such manner as may la* prescrilied by rule* of court."

I He Woodhousr, 10 D.L.R. 759. affirmed in part.]
2. Land titles (Tobrkns system) (III—2ft)—First registration—On-

JBCTION TO—ORIIKR OK IllHCONTINVANCE IN HREVIOVH ACTION AM IIAR.

Notwithstanding tlint an objection to an application t*> bring land 
under the Land Titles Act. 1 Oeo. V. eh. Ml (Out... by a |*er*on 
claiming an interest in the land adverse to the applicant, is not an 
“action" within the meaning of the Judicature Act. R.S.O. H97. ch.
51. :t Oeo. V. ch. 19. R.S.O. 1914. eh. 56. it is for the Master of Title* 
to determine whether or not the effect of an order made in a prior 
action brought bv the objector pertaining to the land purporting to bar 
“any furl lier action which may In* brought by the plaint ill" for the same 
cause of action" was a bar to the right to raise the objection in the 
land titles proceedings a* constituting »•*’* judicata.

\Uc Woodhounr, 1ft D.L.R. 759, reversed in part.]
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Appeal by John Wood house from the order of Latch ford, 
.L. Ur Woodhnusr, 10 D.L.R. 759, 4 O W N. 1265.

The appeal was allowed.
Edirard Meek, K.C., for the appellant.
W. It. Milliken, for the respondents, Christie Drown & Co. 

Limited.

Hodgins. j.a. The judgment of the Court was delivered by IIodoinr, J.A. :
—The authority for the order of the Master in Chambers made 

on the 5th October, 1912, is found in old Con. Rule 430, clause 
4. The order, paragraph 3, provides that “this order shall he 
a bar to the continuance of this action and to any future action 
which may he brought by the plaintiff for the same cause of 
action.”

Ola "y. I think, the word “action” in the order must be 
construed as it is defined by the Rules under which alone the 
order * he made ; and, if so, it is equally clear that it does 
not include a proceeding under the Land Titles Act.

It is to this point that the judgment of my brother Latch- 
ford is directed, and it appears to be the only one argued before 
him.

The effect to be given in the proceedings before the Master 
of Titles to the order in question is. of course, a matter for him 
to decide, and 1 agree with his decision so far as it deaN with 
the meaning of the order. It is provided in Rule 430, clause 3. 
that a discontinuance under clause 1, i.e.. before receipt of the 
statement of defence or after the receipt thereof and before any 
other proceeding in the action is taken by the plaintiff, shall 
not he a defence to any subsequent action. This means that by 
that sort of discontinuance there is not established any founda
tion for a plea of res judicata. Dut, where the plaintiff has to 
apply for leave, the Court or a Judge has power to direct that 
the order shall be a bar to any future action. This is exactly 
equivalent in effect to a judgment under such circumstances as 
entitle the defendant to allege tlu.t the matter in question has 
passed into judgment binding both parties. For if it is not a 
bar in that sense, it is no bar at all. The effect of the order is 
well illustrated by Lord Herschell’s remark in Owners of Cargo 
of Kronprim v. Owners of Kronprinz (1887), 12 App. Cas. at 
p. 262 : “The Judge’s order to discontinue—unless it were made 
a condition of the discontinuance that no other action should be 
brought—would not operate as a bar.”

It is quite true that the bar is against a subsequent “action 
but I take it that the effect of the exercise of the Judge's power, 
thus expressed, is to enable the issue of res judicata to be effect
ively raised in oilier proceedings if they involve the same parties

5
5
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I think that the Master of Titles has, notwithstanding some 
of the expressions in his judgment, intended to decide, and has 
decided, that the effect of the order in question is to determine 
in the proceedings before him, that issue in favour of tin- appel
lant here. I am of opinion that In- is right in so holding. He is 
dealing with the rights of the parties before him; and. if he 
finds that the claimant is estopped or barred of record in regard 
to the right In- is setting up, the Master can dismiss the claim; 
and this lie lias done. He has in fact disposed of the matter on 
the merits, and no good purpose would la- served by again re 
uiitting it to him.

The appeal should, therefore, be allowed with costs, and the 
formal order objected to vacated and set aside.

ONT.

6. C.
1013

Woodhouhk

llmlitin*. J X

Appeal allowed.

STEEL v. CANADIAN PACIFIC R. CO. QUE.

Quebec A in#/'* Iteneh (Appeal Siile). \ reliambeauIt. I'.J.. Tr<nhnlmc, ('run*, 
l.avern ne, Carroll, ami II créa in, .1.1. Urlolier ,10, 1011.

K. B.
1913

1. .li ky <§ Ml 1—10)—Right to tkiai. by—Parent's action ox bkiialf o»
CHILI»—.loi NI NU CLAIM IN OWN RIGHT—Ql'KIlK.C PRACTICE.

An action by a father an tutor for his minor chib! for injuries -u-. 
tnineil by the latter as the result of the negligence of a railway com 
pany. as well as on the parent's own la-half, for money expemled in 
caring for the child and for the loss of the child's services, is one “for 
the recovery of damages resulting from |H-rsonul wrongs" which nun. 
in the Province of Queliee, he tried hy jury, under *<*<*. 20, «if eh. S3, of 
the Con. St at. of Uixver Canada of Ison.

Appeal from a decision of the Court of Review (Montreal) 
denying the plaintiff the right to a jury trial in an action 
brought by a father as tutor to his minor son against the rail
way for injuries received by the son and charged to be due to 
the negligence of defendant railway, and also on the father’s 
own account for moneys disbursed in taking care of his son 
while the latter was laid up because of the injuries received, 
and for loss of his son’s services. The Court of Review had 
denied the right of the plaintiff to have the action as so con
stituted tried by a jury and set aside the verdict of the jury 
trial, whereby separate sums were awarded the plaintiff for the 
various claims.

The appeal to the Court of King’s Bench was allowed, Car- 
roll, J., dissenting.

Statement.

The opinion of the majority of the Court was delivered by 
L.xvergne, J. (translation) :—Article 421 of the Code of 

Civil Procedure is the result of all the anterior legislation 
introduced into our country, first by the statute of 25 Geo. Ml.

(.•vergue, J.
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ch. 2, hvc. U. amended by statute ff Geo. IV. ch. 10, completed 
by statute 10-11 Viet. ell. I», and reproduced by the Consolidated 
Statutes of Lower Canada, 1800, eh. 82, see. 26. This statute 
gives us, in concrete form, the law existing to-day on the sub
ject of jury trials in civil matters.

All that interests us in this ease is the legal interpretation 
of the words “and also in all actions for the recovery of dam
ages resulting from personal wrongs.”

The damages in question must arise from wrongs caused 
a person. In the present ease the injuries caused to the person 
of the son of form the first basis of the claim of plain
tiff for himself, represented by his tutor; (2) a second basis 
of claim is in favour of bis father, the present appellant.

It is not necessary that the injuries should have been in
flicted on the person of the appellant; it suffices that damages 
accrue to the appellant as a result of such injuries caused to 
his son.

The claim of the father results from injuries caused by the 
respondent ; and these damages arc the result of injuries accru
ing to a person—the son of the

That which determines the right to have a trial by jury is 
not the quality or condition of the plaintiff*, but the cause of the 
damages. The damages in the present case result from wrongs 
or injuries caused a person, no matter who claims such damages, 
from the moment that the claimant has a claim for damages ac
cruing to a person. In other words, it is only the cause of the 
damages that must be looked at. rather than the person claim
ing such damages, to determine the right to a trial by jury. 
The present ease can be inscribed on the whole for hearing be
fore a jury, ralioiu materia. The Court is called upon to deter
mine, first, whether it was a personal wrong which gave rise to 
the action. Once it. is established that the damages result from 
wrongs or injuries caused a person, the instruction of the case 
may be had before a jury, no matter who the plaintiff may be. if 
lie subsidiarily establishes that these damages are due him, 
even though he be not the victim who received the injuries.

This is the practice and jurisprudence which have been al
most uniform ever since the right to trial by jury has existed 
in this country. Decisions contrary to this jurisprudence have 
been rendered only on exceptional occasions, and 1 might say 
only within the past few months, and this new jurisprudence 
has not received the sanction of tribunals of liigli jurisdiction. 
For my part, I do not consider that there is any occasion to 
change the old and long-standing jurisprudence which has pre
vailed to this day.

Appeal allowed.

C4C
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Re PRODUCERS ROCK AND GRAVEL CO., Ltd.
Heitinh Columbia Supreme Court, lluntcr, CJ, October 15, 1913.

1. ('ORVOKATIOXH AMI COMVANIKN ( | VI D—337»»)—WlXIHxo-fi*—Ekkkct 
OX CAl'HEN OK ACTION—I.l.VY OK KXKCVTION IX ANOTIIKR VlO

Ah r winding up order when made in one province, under *«•. 23 
of R.S.C. 19011. Hi. 144. in effective throughout the Dominion, an 
execution «ml diwtree* put in force again*! the a**etw of a company 
in another province after the making of *ueh order, althotigli done 
without notice thereof, in void; and the *lterifT cannot ree»iver fee*, 
charge* or |Hiiimlage in re*peet thereto.

Application made to the Chief Justice in Chambers, on lie- 
half of tin* provisional liquidator to restrain an execution and 
a distress for rent put in force against the assets of a company 
in m.

The application was granted.
The winding-up order was made in Ontario on September 

19, 1913; and produced to the registrar of the Supreme Court 
of British Columbia on October 15, 1913; the execution was 
levied in Victoria, British Columbia, on September 26, 1913; 
the distress was put in force against the effects of the company 
on September 29, 1913. The sheriff who levied the execution 
and distress had no notice at either time of the making of the 
winding-up order.

Mayers, for the provisional liquidator:—In matters within 
the Winding-up Act, R.S.C. eh. 144, there arc no longer any 
provincial boundaries, but one territory, namely, Canada ; there 
are no longer provincial Courts, hut one federal Court with 
several branches; there is the one winding-up order which has 
effect throughout Canada, and one punetum ft niports for the 
commencement of the winding-up. Any distress or execution 
put in force after that time is wholly void, irrespective of any 
notice of the winding-up order having been made (secs. 5, 23, 
12fi and 127). The order which is to In* enforced by sec. 127 
is the original order, and not some subsidiary order made by 
the Court of the province in which the winding-up order is sought 
to In* enforced, as to which there is no provision in the Act. The 
territorial area to which the Winding-up Act applies, is shewn 
by the case of Haiti r v. Central Hank of ('a nasi a, 20 O.R. 214, 
and Iti Tobiquc Gypsum Co., (i O.L.R. 515.

If the distress or execution is void, the sheriff can have no 
right to any fees; rex acerxoria sequitur rent principal) m: 
Sneary v. Abdy, 1 Kx. Div. 299, 304. 308; Montague v. Davits, 
[19111 2 K.B. 595.

McDiarmid, for the execution creditor, and MHUr, for the 
landlord, did not oppose the application.

Hass, for the sheriff :—It cannot be that a party in one pro 
19—14 D.L.B.

B C.

s.c.
1913

Statement

Argument

9971
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B.C. viuce is to be affected by notice of a winding-up order made
s. c.
1913

in another province which may be at the other extremity of 
Canada; the d.te from which distress and execution in a pro-

Bi
Producers 
Rock and

vince are avoided, must be the date when the order is registered 
in the Courts of that province.

Hunter, C.J. :—It is a great hardship on the sheriff that the 
legislature has omitted to provide for the case; but the Act

Hunter, O.J. makes void all distresses and executions from a particular date, 
which date is to have effect throughout Canada; therefore, the 
execution and distress being void, tin* sheriff cannot be allowed 
his costs against the liquidator for performing a void act: ex 
nihilo nihil fit.

Order made.

ALTA. AMERICAN-ABELL CO v. PRYTRYSZYN.

s. c.
1013

Alberta Supreme Court. Motion before Beck, J. October 24, 1913.

1. Mortgage (1 VII—137)—Enforcement—Deficiency — Realizing on 
colla 11 it M. bi - uamr. ■

Where u mortgage of land was given for the price of an engine 
and separator ns well as a conditional sale contract, whereby title 
remained in the vendors, and, on foreclosure proceedings being 
brought on the mortgage, it was arrunged at the trial that the mort
gagor deliver up the machine at a railway station, and that the mort 
gugees (the original vendors) should sell same to the best advantage 
retaining their expenses and commission for s.» doing, so us to re
duce the sum required to redeem to the net amount which would 
have to 1*» realized from the lands, the mortgagees will In* chargeable 
with the loss eustlined by their failure to take care of the machine 
within a reasonable time after notice of its delivery at the railway 
station in pursuance of the terms of the judgment in the foreclosure 
action, for which purpose the mortgagor may apply for an allowance 
of a credit on the judgment, whereupon the amount of the loss may 
be judicially determined.

Statement Application by defendants to enforce an agreement of par
tial settlement or to allow a credit in favour of the defendants 
by reason of what took place in consequence of an arrangement 
at the trial.

A. I). Harvie, for plaintiff.
J. K. Macdonald, for defendants.

Beck. J. Beck, J. :—The action came on before me for trial without 
a jury on February 13, 1912. The two defendants—father and 
son—bought a traction engine and separator, etc., from the 
plaintiff company for $1,900. They signed a “lien-agreement” 
dated September 23, 1908, and shortly afterwards a number 
of promissory notes, and on October 10, the father, Oleska, 
executed a mortgage on his farm to secure the purchase money 
and interest. The action was for payment, and in default fore
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closure and possession. I gave judgment against both defend
ants for the amount of the principal sum claimed with interest 
at 8 per cent, per annum, before maturity and also at the same 
rate after maturity, although 12 per cent, was claimed. My 
note, made at the time, upon the record, is as follows :—

Feb. 13. Judgment for elaim; interest, however, to In* calculated at 8 
per cent, throughout, not 12. after maturity ; machine to be brought in to 
Edmonton for repair and to la* sold; mortgage proceedings to go on after 
machine realized upon unless for special reasons they should go on earlier; 
leave is reserved to defendant Oleskn ( Prytryszyn) to take necessary pro
ceedings against his co-defendant for contribution.

ALTA

8. C. 
IRIS

America n- 
Abell Co.

Prytrysztn

Correspondence follows :—

J. K. McDonald, Esq., 
Barrister.

Edmonton.

Edmonton. Alta., 21st February, 1012.

Re .4 in erica n -A hell v. Prytryszyn.
Deir Sir,—In this matter we would suggest that you have your clients 

haul the engine in to the nearest railway station, which we believe is 
Mundare. and as soon as it is at the station advise us and we will have 
the Northern Allierta Machinery Company's agents go down and inspect 
the same, and, if necessary, have it shipped in here for repairs. Kindly 
have your clients do this at once and have them also gather in all the 
pieces of the engine which they have taken off.

Ewixo & Harvie.

Feh. 22nd, 1012.
Oleska Prytryszyn, Esq.,

Mundare, Alta.
Dear Sir,—I have been told by the Amerioan-Ahell Company's lawyers 

to have you take the engine in to Mundare ready to lie shipped to Edmon
ton to lie repaired. You might let me know what day you will be in Mun
dare, so that they can have their man there when you arrive with the 
engine. Be sure and let me know when you will be in Mundare so that 
we can have the man there.

J. K. Macdonald. 

Feb. 20, 1912.
Messrs. Ewing & Harvie,

Barristers,
City.

Re American-Abell v. Prytryszyn.
Dear Sirs.—Prytryszyn called at the office to-day and asked that lie be 

allowed about three weeks longer in which to take the engine in to Mun
dare for shipment here as he explains that the roads are in u very bad 
condition and it would cause considerable extra trouble to have the en
gine hauled in now. Kindly let me know your client's wishes.

J. K. Macdonald.
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ALTA.
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American- 
Abell Co.

Prytryhzyn

Edmonfon. Alta., 89th February, 1912.
J. K. McDonald, Esq.,

Barrister,
Edmonton.

Re American-Abell V. Prytrytgyn.
Dear Sir,—We beg to acknowledge yours of 26th inst.
We do not understand why your client cannot take the engine to 

Mundare at the present time. From what we know of the country roads 
it would be much easier to take the engine over while they are at present 
in a frozen condition than to wait for three weeks until the snow melts 
and the roads become muddy. Our clients, the American-Abell Co. desire 
to have the matter closed up as soon as possible and as it will take some 
considerable time after the engine is shipped before the repairs to be made 
and the sale effected by the Northern Alberta Machinery Co., we would 
like the same shipped with as little delay as possible.

Ewixo & Harvie.

Mundare, Alta.,
Mar. 8th, 1912.

J. K. McDonald,
Barrister,

Edmonton.
Dear Sir,—Please let the American Abell Co.’s lawyers know that the 

engine is now at Mundare, and also let me know when you will be here.
Olkska Prytryhzyn,

Per J. S. McCallum.

March 10, 1912.
Messrs. Ewing & Harvie,

Barristers,
City.

Re American-A bell V. Prytryazyn.
Dear Sirs,—I am to-day in receipt of a letter from Prytryszyn, stat

ing that the engine is now in Mundare and asking me to advise you to 
that effect, lie also asks me to let him know when the American-Abell 
people will be down at Mundare to look at the engine. You might let 
me know this, also let mv see copy of the judgment which you purpose 
taking out in the matter.

J. K. Macdonald.

March 16, 1912.
Messrs. Ewing & Harvie,

Barristers,
City.

Re. American Abell V. Prytrynzyn.
Dear Sirs,—As previously advised you, the engine in question herein 

has been delivered at Mundare. Before removing the engine I would ask 
you to let me have the report of your clients as to the amount that will 
be necessary to expend in order to put the engine and separator in good 
working order. I would like, as I am arranging for a further independent 
inspection by some disinterested person. I wrote you on the 10th about 
this but have received no reply.

J. K. Macdonald.



,F. K. McDonald, Esq., 
Barrister,
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Re A men* mi Abell v. Prytryxzyn,

Edmonton, Alta., 20th March, 1912. ALTA.

Amkhican-

S.C.
1913

2!»:i

Dear Sir,—Yours of Ititli inst. received advising us that the engine 
in this matter is noxv in Manda re. I have notified Mr. Bowden, of the Prytrv
Northern Alberta 'Machinery Co. and he states that lie will send down -----
within the next week or ten days some man to look over the machinery n<“‘k- 
and have it shipped up here, and he will then advise you what lie ladieves 
it will cost to repair the same. He says that he is not at the present time 
sure of what day his agent will go down, hut that he will personally 
notify Prytryszyn so that Prytryszyn may lie there and deliver over the 
pieces which he took olf the engine.

I would suggest that if you desire a separate report on the probable 
cost of repairing the engine that you have this inspection made at once.

Ewing & Habvib.

The machine was actually brought to Mumlare on or about 
March 8, 1912; but no one was sent down to take it and it lay 
there for months, being dismantled and storm beaten, and it is 
probably still lying there.

The defendant Oleska Prytryszyn says that when about to 
haul it in to Mundare, he received a bonâ fuie offer of $1.200 for 
the machine. It is explained by his solicitor that lie refused 
the offer because he thought he could do nothing but what he 
had been told in Court. An affidavit is filed on his behalf 
stating its real value at the time it was brought in to be that 
amount. There are affidavits in answer as to value.

I have to decide in effect whether it is the plaintiff com
pany or the defendants who are to bear the loss of the value of 
the machine, and if 1 charge the plaintiff company, with what 
amount.

1 think I was right when I said in effect at the trial, when 
urging the representative of the plaintiff company to act in such 
a way as to help the old man Prytryszyn. that 1 could not force 
them to adopt my suggestion. 1 think they deserve commenda
tion for adopting it. I think it was adopted and accepted by 
the plaintiff company as contrasted with the Northern Alberta 
Machinery Company. Having adopted the suggestion and co
operated with the defendant in carrying it out to the extent 
that he entirely fulfilled his part of the arrangement, I think 
the company undertook a duty towards the defendants—at first 
gratuitously, afterwards for a consideration—and that duty un
der the circumstances was at least to take actual custody of the 
machine so as to preserve it. The result of what happened was, 
in my opinion, that they in fact “repossessed” the machine. 
In either view I think the plaintiff company must be charged 
with the value of the machine at and as of the date when it was
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Statement

taken to Mundane. Having regard to what was said at the trial 
with reference to its value and to the affidavits filed on this 
application, I think a fair estimate is $700. I think I should 
give the defendants the costs of this application. I fix them at 
$25. and they will be added to the $700.

Order accordingly.

MILLARD V DOMINION TOWNSITE CO.
SHAW v. DOMINION TOWNSITE CO.

Saskatehewan Supreme Court. Trial before Brown, ./. September 24. 1913.

1. llKUKKKS (8 lilt—17)—RUAI. K8TATK IIRIIKKKS—COMPENSATION — DE
FAULT OF PURCHASER INSTIGATED liY IIKOKEK.

A tval estate broker welling Iota in hi* principal'* subdivision on 
term* upon which small down payment* are accepted to cover the 
commi**ion anil the balance i* left outstanding upon contract, is under 
a duty, even after leaving the principal’s employ, not to induce the 
respective purchaser* to abandon the contract* so made and to pur
chase in their stead other lot* which the broker then has for sale 
either on the broker'* own account or as salesman for another.

[A* to real estate broker* generally, *ee Annotation. 4 I) UR. .>31.]

Trial of separate actions by real estate agents for services in 
obtaining various contracts to purchase lots in a land subdivi
sion.

The action was dismissed.
T. A. Emerson, for the plaintiffs.
G. E. Taylor, and E. Gravel, for the defendants.

Brown, J. :—I shall simply set out briefly what conclusion 
T have reached in this case, because I have no hesitation what
ever in finding that neither of the plaintiffs is entitled to recover 
anything on the claims sued on. These claims are for services 
rendered in selling the defendants’ property. Now. in making 
these sales, a certain amount of cash was paid by each pur
chaser, and a contract was signed which settled the terms upon 
which absolute ownership of the property could be obtained. 
It is clear that the main benefit to the defendants from these 
sales, or which might be expected by virtue of these sales and 
the plaintiffs’ services, was not simply the cash payments, be
cause we find that the cash payment was in each case largely re
quired to meet the commission and certain other office expenses.

It was rather in getting these purchasers on a contract; 
and, being on a contract and having made a cash payment, they 
would, in all probability, make a full payment for the property, 
so that the future payments would he the ones out of which 
the defendants would mainly benefit.

We find that these plaintiffs, immediately they leave the de
fendants’ employ, because of some trouble which arose—jus*
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what the nature of that trouble was is not very clear—hut, im
mediately they leave the defendants' t , they take ad
vantage of the information which they have obtained by being 
in the service of the defendants, and, armed with a complete 
list of the purchasers of the various properties which they sold 
for the defendants, they deliberately set forth to have those 
various purchasers abandon the contracts which were entered 
into with the defendants, and enter into contracts with the Moose 
Jaw Realty Co. which they formed at that time. We find, ac
cording to the evidence, that they endeavoured to switch every 
one of those purchasers, and we find further that they succeeded 
in switching a great majority of them. As an inducement they 
promised to credit the payments already made to the defendants 
on the new contracts which were made with tin* Moose Jaw 
Realty Co., and not only promised it, but actually did it. in all 
cases where they were able to switch. 1 can scarcely imagine 
a more deliberate case of breach of good faith. They deliber
ately tear down what they have built up; they undo what they 
have done, and yet they expect this Court to help them to re
cover payment for their services.

It seems to me that it is very similar to the case where a con
tractor enters into a contract to build a house, and 
builds the house, but, because be happens to fall out 
with the owner of the house after he has built it, 
deliberately tears the whole thing down again, and then seeks 
to recover payment of the contract-price for building the house. 
I must say that, as the case strikes me, it is not one where 
the plaintiffs should have come into Court asking for relief ; it 
is rather a case where the defendants might well be justified in 
coming into Court and asking for damages for the wrongs which 
have been done them.

The plaintiff Millard seeks to justify his conduct on the 
ground that lie was simply obeying the instructions of the Moosp 
Jaw Realty Co., for whom lie was acting as salesman ; but there 
is no justification in law, nor do I see any justification in morals, 
for any man accepting a position that would require him to be 
guilty of conduct such as Millard was guilty of; and I must 
also say that, according to the evidence, I am of opinion that 
Millard was just as keen as any of the other interested parties 
in trying to switch just as many purchasers as lie could get hold 
of.

The result will lw that there will be judgment for the de
fendants in hotli cases with costs.

8.0.
11113

Mili.ahi>

Dominion 
Tow NHITK 

Co

A étions dismissed.

90
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SMITH V. ALBERTA CLAY PRODUCTS Co. Ltd.
A Iberia Hupreme Court. Trial hr fore llarrrii, C.J. V» rcuihcr 1. 11M3.

1. Master ami servant i g 11 A 4—«Hi)—Safety ah to place—-Defective
TRACKS I HKD IX COXSTKlCTIOX WOKK.

A brick-making company operating track-* on it-* premises for its 
umlertakinga is lialile for damages in a personal injury accident to a 
licensee upon the premises resulting from non repair of the tracks 
particularly where it had knowledge of the lack of repair, although 
such licensee was in the direct employment of a third party doing 
construction work on the premises in the course of which work the 
track in question had to Im- used, it appearing that such third party 
with whom tin* plaint ill' was employed had not -assumed any respon
sibility as to the maintenance of the track.

2. Damaukn i8 III 14—11121—Assessment of —Instantes ok amovxt—
Pi km \m m perron \i. i vu icv.

A verdict for *5,000 damages is not excessive for permanent personal 
injury resulting from the defendant's negligence, whereby the plain 
till", a young lalmiiring mail, was so seriously injured that lie would 
lie a cripple for life.

Trial of action for damages for personal injury to the plain
tiff, in a third party's employment, resulting from an accident 
due to want of repair of certain tracks on the defendant’s pre
mises, constituting the same an unsafe place to work.

Judgment was given for the plaintiff for $5,000 witli costs. 
»/. •/. Mahaffn, for plaintiff.
(i. II. lions, K.( '.. for defendant.
Harvey, C.J.:—There is a little difficulty here. 1 have no 

doubt that the plaintiff was not employed by the company. 
That appears to be clear from the evidence, but it. seems to me 
that that does not by any means settle the question. A per
fect stranger is entitled to have reasonable care exercised to
ward him, particularly if lie goes on the premises of another 
person by the other person’s invitation. In the present case 
the plaintiff was doing work on the premises of the defendant 
company for their benefit. He was doing it under the direct 
employment of someone else it is true, but he was on the de
fen ' ’ premises and lie was using the defendants’ appliances
and equipment and properly using them. Under these circum
stances 1 think there was , a duty on the part of
the defendants to him, and unless they shift the burden in some 
way by evidence, it appears to me that it is only a question of 
how far that duty goes. I am not satisfied from the evidence 
that the burden was on Rocder to keep this equipment in re
pair. He was using their material in doing this work. It ap
pears from the evidence of Mr. White that they were building 
another track and employed men that were being employed by 
Roeder to do that, and tin* company was paying them. No 
doubt that other track was to be used in the same way as this 
track was being used, so they apparently did not leave it to

5
162
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the contractor to put down the track where he wanted it, simply 
supplying him with the material. Mr. White says that Boeder 
was to assume the responsibility for repairs, but when we get 
into the details we find that he had no personal knowledge of 
any such arrangement, so his evidence is not important on that 
score. We have against that the fact that this particular place 
was repaired at one time at the instance of Mr. Aylesbury, who 
was the superintendent of the company, and he was not in any 
way under Mr. Boeder, and we have also the fact that at some 
time shortly before the accident took place Mr. Aylesbury had 
told Mr. Boeder it ought to be attended to again. That is some 
evidence it appears to me whieli would indicate that the com
pany had considered itself under obligation to keep the track 
in repair. 1 am not quite certain that it would be really very 
important whether that was the ease or not, however, it seems to 
me that the evidence, ils far as it goes, would indicate that it 
was the company’s duty, even to Boeder, or at any rate to the 
men, to keep the track in repair. The track was not in repair, 
it was in such a state that the accident took place by reason of 
it. Its condition was known to the defendant which is also quite 
clear from this conversation between Mr. Aylesbury and Mr. 
Boeder, and while i is quite true that the ears passed over there 
time and time again without an accident, that is what happens 
in all eases, and it is only the one time that the accident comes 
and then the defect is remedied and the difficulty overcome. 1 
think, on the whole facts of the ease, the defendant must be held 
liable. 1 only want to say that 1 have a little hesitation in 
coming to the conclusion, but it seems to me that the law goes 
that far. 1 don’t think the principle of volenti non fit injuria 
has any here in tin» facts of this ease.

Then as to the question of damages. The injury is un
doubtedly a very serious one. He is a man whose work has evid
ently been that of a manual labourer; I should say that he would 
probably be incapacitated for life from performing that class 
of labour and will have to turn his attention to something else. 
What he can accomplish 1 can hardly say. He has been put to 
expense or liability amounting to between seven and eight hun
dred dollars and he has lost while in the hospital almost a year’s 
time, and, no doubt, since then a good many months more, so 
that his actual out-of-pocket expenses and loss of time will come 
to more than fifteen hundred dollars ($1,500) ; he is a young 
man of twenty-four and for life a cripple and largely incapaci
tated from earning any livelihood. It is an extremely serious 
matter, and while, of course, the law cannot make any adequate 
compensation for such injuries as this, it has to treat it in some 
sort of way and try to furnish him with as reasonable financial 
compensation as it can for the loss. I do not think that the
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amount named is. taking all things into consideration, beyond 
a fair amount. It is less than thirty-five hundred dollars for 
the whole of the man’s life, to compensate him for what he will 
be deprived of as the result of this accident.

There will he judgment, therefore, for five thousand dollars 
W'ith costs.

Mr. lions :—Will there be a stay of execution pending ap
peal, my Lord? 1 would like to have arrangements made about 
that.

The Coukt:—Yes, I will stay execution for thirty days.

Judgment for plaintiff.

He ALARIE and FRECHETTE.

ilanilotm Court of Appeal. Hoirrll. CJ.il.. Richards. Perdue, Cameron, 
and Haggart, JJ.A. October 21, 1913.

1. Mobt(ia<ik ( 8 VJ A—70)—Enforcement—Moktoauk uxdkr Turku ns
SYSTEM.

The court will not direct the registration of a final order of fore
closure made in a court proceeding as under the old registry system 
against lands in Manitoba subject to the Torrens system of title régis- 
tration, upon a mortgage made umler sec. 99 of the Heal Property Act, 
R.S.M. 1902. ch. 14S; the compulsory transfer of the mortgagor's title 
can lie accomplished only by a proceeding in the land titles office under 
secs. 113 and 114 of the Heal Property Act (Man.).

2. Land TITLES (Torrens system) (6 III—30)—Mortoaues—Under Heal
Property Act—Foreclosure—Procedure.

Since the 1911 statute, 1 Geo. V. (Man.) eh. 49. the only way in 
which a Torrens system mortgage made under see. 99 of the Real 
Property Act. R.S.M. 1902. eh. 14K. can l»e foreclosed and the title of 
I lie mortgagor divested to the mortgagee is by a proceeding in the land 
titles office umler secs. 113 and 111 of the Act. and not by the ordinary 
foreclosure action and final order of foreclosure applicable to lands 
not under the Torrens system.

fSmith v. National Trust f'o.. 1 D.L.R. (198. 45 Can. R.C.R. (118; and 
X at tonal Hank of Australasia v. United Hand-in-Hand Co.. 4 A.C. 391, 
followed; and see Annotation at end of this case.]

Petition under the Heal Property Act to compel the district 
registrar of the district of Winnipeg to register a final order for 
foreclosure made hy the Court of King’s Bench.

The petition was refused.
//. P. Blackwood, for petitioner.
C. V. Wilson, K.C., for district registrar.

Howell, —The simple question in this matter is
whether under the Heal Property Act, where no title to land is 
vested in the mortgagee, a simple, ordinary final order for fore
closure as under the old system can and does vest in the mort
gagee the estate or interest of the mortgagor. Sees. 113 and 114
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of the Real Property Act, R.S.M. 1902, eh. 148, make direct pro
vision for foreclosure by proceedings in the land titles office, and 
the last-mentioned section declares that the order for foreclosure 
issued by the district registrar when registered shall vest in the 
mortgagee or his grantee the title of the mortgagor and this 
is the only title by foreclosure referred to in the Act. The mort
gagee has no title to the property. The decree of the Court is 
that the defendant florin Ulan Frechette do stand absolutely debarred and 
foreclosed of and from all right, title and equity of redumption in and to 
the mortgaged premises.
This does not pretend to order or effect a conveyance or transfer 
of the title, and no case was made out in the pleadings for a con
veyance. The registrar refused to register this decree and this 
is an appeal from his ruling.

1 think that the case of Smith v. Sat it mal Trust Co., 1 D.L.R. 
698, 45 Can. S.C.R. 618, is authority for the proposition that 
where the Act lays down a course of procedure by which title 
is to be got in from the mortgagor that course must he taken. 
Of course, if a special agreement was made between the parties 
raising equities as to title and perhaps agreements as to convey
ance different questions might arise, hut this is a simple mort
gage under the new system. 1 think that pursuant to the pro
visions of sec. 8)1 the registrar properly refused to register the 
decree of foreclosure. The petition is dismissed.

MAN.

C. A.
1913

\RE

Frechette.

Perdue, J.A.:—The petitioner Adonias Alarie is the mort- Perdue.j.a. 
gagee of certain land in the district of Winnipeg by virtue of 
a mortgage made and registered under the Real Property Act,
R.S.M. 1902, ch. 148, the land being under the operation of the 
Act at the time of the making of the mortgage. Default having 
been made in payment, the above-mentioned suit was commenced 
in the Court of King's Bench on November 1, 1911, for the fore
closure of the mortgage. The usual proceedings appear to have 
been taken in that Court, and on May 14. 191)1, a final order of 
foreclosure was issued purporting to foreclose all right, title and 
equity of redemption of the mortgagor in the lands mentioned 
in the mortgage.

This final order of foreclosure was on May 20. 191)1, deposited 
by the petitioner, the mortgagee, in the Winnipeg land titles 
office, for the purpose of registration, with a view of applying by 
way of transmission or otherwise to have the r regis
tered as owner of the land under the Act. The district registrar 
refused to register or recognize the order, on the ground that 
the Court of King’s Bench had no jurisdiction to foreclose a 
mortgage made under the Real Property Act upon land then 
subject to the operation of the Act.

Secs. 11)1 and 114 set out the procedure to be followed in

4486
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MAN. order to obtain a foreclosure of a mortgage under the Act. This
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procedure is substantially the same as that contained in the 
Victoria Act, and in the New South Wales Act. In the case

X Re

Frechette.

of lands under the Real Property Act a mortgage does not oper
ate as a transfer, hut as a security only: Real Property Act, 
R.S.M. 1002, eh. 148, sec. KM). The mortgagee, therefore, never 
has the land vested in him, so that a hare judgment or order of
foreclosure would he inoperative to give him the ownership of 
the land freed from the mortgagor’s equity of redemption. This 
can only be done by following the procedure provided for that 
purpose by the Act itself. This is the view that has been taken 
by the Australian Courts: Oreig v. Watson, 7 Viet. L.R. 79; 
Long v. Town, 10 N.S.W. (Eq.) 253, 6 W.N. 85.

In National Bank of Australasia v. United I/and-in-IIand Co., 
4 A.C. 391, it was held that the only way a mortgagee could ex
tinguish the rights of a mortgagor was by foreclosure under the 
Act or by sale under the Act. This has been followed in a recent 
case in the Supreme Court of Canada by Mr. Justice Duff, who 
delivered the judgment of the majority of the Court: Smith v. 
National Trust Co., 1 D.L.R. 698 at 714. 45 Can. S.C.R. 018, 644.

There was a period in this Province between the coming into 
force of the amendments passed in the year 1906, 5 & 6 Edw. 
VII. ch. 75, secs. 2 and 3, and the repeal of those sections in 
1911, 1 Geo. V. (Man.) eh. 49, see. 7, when the right of sale or 
foreclosure might have been exercised by any competent Court 
under the express authority conferred by those amendments. 
The Act repealing the amendments excepted pending litigation. 
The repealing Act, however, came into force on March 24, 1911, 
and the plaintiff’s suit was not commenced until November 1, 
1911. He cannot, therefore, obtain any benefit under the Act of 
1906.

I think the district registrar acted properly in refusing to 
register the final order of foreclosure. The petition should be 
dismissed.

Blchardi, J. A. 
Cameron, J.A.
Heggart, J.A.

Richards and Cameron, JJ.A., concurred with IIaugart, J.A.

IIagoart, J.A.:—Under sec. 121 of the Real Property Act 
out Adonias Alnrie appealed to a Judge sitting in Chambers 
against the refusal of the district registrar to register a certain 
document called a final order of foreclosure, obtained in a suit 
on a mortgage covering a certain portion of lot 29 according to 
the Dominion Government survey of the Rat river settlement, 
which land is more particularly described in the petition.

The petition sets i *rth all the steps that were taken in the 
suit, which culminate-, in an order, bearing date May 14, 1913, 
ordering
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that Hormida* Frechette do *1 a ml absolutely debarred and foreclosed of 
and from all right, title or equity of redemption of, in and to the mort
gaged premia»»* in the pleading* mentioned.

The petitioner wanted this order registered. The district 
registrar refused, and the reason given by him for refusing to 
register or recognize the so-called final order of foreclosure 
was that the Court of King’s Bench had no jurisdiction to fore
close this mortgage, which was one under the Heal Property Act.

1 think the point was well taken by the district registrar. 
The question was very fully discussed by Mr. Justice Duff in 
Smith v. National Trust Co., 40 Can. 8.C.R. 618, 1 D.L R. 098, 
and I refer more particularly to his reasons, 45 Can. 8.C.R. at 
643, 644 and 645. The substance of the judgment is, in effect, 
that the provisions of the Act arc the only means by which a 
mortgagee can extinguish the mortgagor's title, under the Real 
Property Act.

1 would refer to Brickdalc & Sheldon’s Land Transfer Act, 
2nd ed., p. 173; Thom’s Canadian Torrens System, p. 311 ; Duffey 
& Kaglcson’s Transfer of Land Act, p. 254; The National Hank 
of Australasia v. The Ignited Iland-in-Iland and Band of Hope 
Co., 4 A.C. 391, and Orcig v. 1 Vat son, 7 Viet. L.R. 79.

The prayer of the petition should be refused.
Petition dismisst d.

Annotation—Land titles iTorrens system) ({Sill—30)—Mortgages—Fore
closing mortgage made under Torrens system—Jurisdiction.

The various Land Title* Acts prescribe the manner for mortgaging land 
registered thereunder by the execution of a memorandum of charge which 
in some province* takes effect a* a security only, and not a* a tran-fer of 
the title to the encumliered land: sec ti Kdw. VII. (Alta.) ch. 24. sec*. 00. 
•If 1 <;.*». V (B.C.) eh. If, we. 7; RAM. 1908, eh. 148, wee. 99, 100; l 
(•eo. V. (Ont.) eh. 28, see. 30; K.S.8. 1000, ch. 41, sec*. 87. 01. However, 
the statutes of Hritish Columbia and Ontario are silent a* to the effect of 
such a mortgage as a transfer of the mortgagor's title.

In all of the provinces with the exception of Manitoba, jurisdiction is 
expressly conferred on some Court, in addition to cumulative remedies in 
the land titles oflice. in respect to proceeding* to enforce payment of 
moneys secured by mortgage or encumbrances under the Uind Title* Acts, 
or to enforce observance of covenants, agreements or stipulation* therein, 
or for the sale of the encumbered land*, or to foreclose the estate or claim 
of any person in or upon the same, or to redeem or discharge any land 
from any such mortgage or encumbrance. Tliu*, in Saskatchewan the 
Supreme Court ha* jurisdiction (R.S.S. 1900, eh. 41, see. 9.11 ; while in the 
North-West Territory and Yukon it i* conferred on stipendiary magis
trates ( R.8.C. 1900, eh. 110, see. 99). In Ontario it is provided by 1 fleo. 
V. ch. 28. sec. 34, that, subject to any entry to the contrary on the register, 
the registered owner of the registered charge may enforce it by foreclosure 
or sale, in the same manner and under the same circumstance* in ami under 
which he might enforce it if the land had been transferred to him by way
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Annotation! run tin uni\—Land titles (Torrens system) ( I III—30)—Mort- 
gages—Foreclosing mortgage made under Torrens system—Jurisdiction.

of mortgage subject to u proviso for redemption. In Allierta. I»y virtue of 
the Real Property Act. Il Kdw. VII. oh. 24. w. 02. proceeding* for the 
foreclosure of such mortgages are to lie taken in the Sii|ireme Court of the 
province; hut it has heen held that under such section a Master of tlie 
Supreme Court dties not have jurisdiction to make a foreclosing or vest
ing order: Re Land Titien Art (Alta.), II l).!*R. 190. Where land is sold 
in satisfaction of a mortgage pursuant to a decree of a Court providing 
that on continuation of the sale by a Judge, the title to the eiieumliered 
land shall vest in the purchaser, the latter, on confirmât ion of the sale, is 
entitled to Is* forthwith registered as owner of the land: Canadian 1‘ariflr 
R. Co. v. .If#IM0, 1 Kask. L.R. 219.

Rut the .Manitolia Real Projiertv Act, R.S.M. 1902. ch. 148. differs from 
those of other provinces by providing, like those of Australia, a distinct and 
separate proceeding for the foreclosure of mortgages made under the Act, 
without conferring jurisdiction on any Court therefor. Thus, wees. US and 
114 of the Act provide for a proceeding in the land titles office Indore the 
registrar, for the foreclosing of such mortgages and the vesting of title in 
the mortgagee. However, the Act was amended hy 5 & Il Kdw. VII. ch. 7.1, 
see. 3. so as to confer jurisdiction over mortgages on any com indent Court, 
notwithstanding anything to the contrary in the Act; but this amend 
ment was repealed hy 1 fïeo. V. ch. 49. sec. 7; so that at present, as laid 
down hy the Court in Re Alarir ami Frechette (the case alwive reported), 
there is no jurisdiction in any Court to foreclose such a mortgage by means 
of the ordinary fon-closure decree.

So in Australia, from which country the Torrens system is derived, it 
has been held that a mortgage made in conformity with the provisions of 
the Land Titles Act cannot Is* foreclosed by a Court proceeding, where 
another method of divesting the mortgagor's title is provided hy the Act : 
see \atinnal Itank of Auntralia v. United II a ml-in-Ha ml, etc., Rocirty, 4 A.C. 
391 ; tirrig v. Wat non, 7 Viet. L.R. 79; Long V. Tnirm, 19 N.8.W. ( Kq. R. ) 
2.13. The reason for this doctrine is that a mortgage made under tin* Isi ml 
Titles Act differs from a common law mortgage in that no estate in the 
eiieumliered land is vested by the instrument in the mortgagee, the mort 
gage taking effect as a charge or security only with certain statutory 
methods pointed out for divesting such title; and that consequently the 
mortgagee's powers are dependent upon such provisions: Rmith v. Sational 
Trunt Co., I D.L.R. U98. 4.1 Can. S.C.R. 018. affirming 20 Man. L.R. 522; 
I,on ft v. Toirn. 10 N.S.W. (Kq. R. ) 2.13 ; Colonial Invent ment and Limn Co. 
v. A'mg, 5 Terr. L.R. 371. In tlreig v. Wat non. 7 Viet. LR. 79, it was said 
that the legislature by providing for the foreclosure of mortgages made 
under the land Titles Act, intended to make such method exclusive. And 
to the same effect see the remarks of the Court in Rmith v. Vn/ioa.if Trust 
f- mm. i: IN i - Cm < « R. nix ...........g lise, L i:

Rut where land is mortgaged under the general law, and subsequently 
the land is brought under the land Titles Act. the mortgage may lie fore
closed under the old system : Re Rmith, 1.1 Australian L.T. 8.1.

The Alarie case, almve reported, deals only with the effect of a final 
order of foreclosure made in the ordinary suit for foreclosure or sale and 
does not deal with the effect as ren judicata which the decree might have



14 D.L.R.] Re A labié and Frechette.

Annotation(continunl) —Land titles (Torrens system) i # III—30)— Mort
gages—Foreclosing mortgage made under Torrens system—Jurisdiction.

on mi ii|f|ilinilion made in the statutory method before the luml titles 
officer. It merely affirms ns a rule of practice that the decree js not an 
extinguishment of the mortgagor's title where the special statutory system of 
foreclosure is applicable, and that an application must still Is* made in the 
land titles office as might have been done apart from the Court proceedings.

The land titles registrar would then have to consider proofs of default, 
and on this score the decree may operate so as to conclude the mortgagor 
from again setting up questions of fart which had been decided against him 
in the mortgage action: sis* //<• \\<><nlln>um, (Out.) 14 D.L.H. 2KÛ.

The Court presumably still retains its powers in permutam. although 
the transactions may relate wholly to lands subject to the transfer and 
registry provisions of the Torrens system. Where the registered owner is 
within the jurisdiction, it may still Is* that in an action properly framed 
the Court may, by it# decree against him, direct that he should execute and 
deliver all necessary transfers in favour of the mortgagee.

The mortgagor, on the other hand, might have some reason to complain 
if he were deprived of any of the |>crinds of delay provided by the statu
tory procedure, particularly if the entire security were under the Torrens 
system. Whet liberty the Court could properly take in setting olT, against 
the |H»riod for redemption which the land title# officer might or must 
allow, the |>criod ordinarily allowed by the Court practice, does not ap|H*ar 
to have come up for decision.

An interesting question would Ik* raised if several properties were mort 
gaged in one transaction ami for one sum, ami only one «if the properties 
was subject to the Torrens system. There might ami proltably would Ik* 
separate mortgage documents and each of th«*s«* might charge each pro- 
perty with the entire indebtedness.

In such case if an «irdinnry foreclosure action were brought as to the 
major portion of the security not having a Torrens title, it would lie 
convenient to include also the Torrens system property. In fact it would 
have to lie provided for to the extent of din*cting tin* mortgagin' to dis
charge it ahing with the rest of the properties in case the mortgagor re
deemed. So also in the case of collateral mortgage securities, it may well 
be that, the mortgagor would have no separate and imh*|K*ndent rights in 
equity in respect of the Torrens system mortgage, and that the circum
stance might justify the Court in making a personal order against the 
mortgagor reganlless of the statutory procedure for foreclosure and sale 
under the Heal Property Act (Man.) or other Torrens system statutes.

Where the land titles officials have the exclusive jurisdiction a* to 
the actual transfer of title the <’ourt might not Is* able to vest the title of 
the ilefemlant disobeying the décris* in the party entitled to obtain it. hut 
it might enforce it# order by sequestration proceedings or by priM-eedings 
in contempt involving the personal imprisonm«*nt of the defaulter.
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MAN. ARENOWSKY v. VEITCH et al.

K. B.
1913

Manitoba Kinti's Bench, Mathers, C.J. October 21. 1913.

1. Triai, ig IX—350)—Vrki.imixary law questions.
An application to <lisp<isc of a preliminary question of law in an 

action should not lie entertained as to one of several defendants un
less the question to lie so heard would dispose of the action as regards 
the applicant or would decide some important principle involved in the

|dardincr v. Bickley, 15 Man. L.R. 354, applied.]
2. Officers ( g 11C—SO)—Liabilities—Misconduct—Scoff of official

duties—Immunity—Liquor license inspector.
In an action against several defendants including a license inspi-e 

tor for an alleged conspiracy to defeat the plaintiff's rights on his 
application for a liquor license under the Manitoba Liquor License 
Act. H.S.M. 1902. ch. 101, the inspector enjoys no immunity by virtue 
of his ollicial position as regards acts which were licyond the scope of 
Ills oflieial duties.

Statement Application by one of the defendants under Manitoba rule 
453 for a hearing of a preliminary question of law.

The application was refused.
//. IV. Whit la, K.C., for defendant Johnston.
A. It. Hudson, for plaintiff.

Mathers, C.J.K.B. :—This is an application by the defen
dant Johnston, under rule 453, for an order that a question of 
law said to he raised by his defence be disposed of before the 
trial of the action.

It was held by Mr. Justice Perdue in Gardiner v. Iticklry, 
15 Man. L.R. 354. that such an order should not he made unless 
the determination of the question of law so raised would dis
pose of the action or at least decide some important principle 
involved in the action. The same rule ought to apply where 
there is a demurrer by one out of several defendants. If the 
demurring defendant occupies a distinctive position and a de
cision sustaining the demurrer would eliminate him from the 
action, in the absence of special reasons to the contrary, his de
murrer ought to be disposed of without waiting for the trial 
of the action as against the other defendants.

The statement of claim is not clearly expressed, but it may 
be paraphrased as follows : The plaintiff applied to the defend
ant Veitch to assist him in procuring a wholesale liquor license 
in the town of Transcona. Veitch represented that he was able 
to procure such a license for the plaintiff and agreed to do so 
for a payment of $5,000 or half the profits to be made in the 
business. The plaintiff agreed to Veitch’s terms, provided the 
license granted was the only one of the kind issued in Trans
cona. The plaintiff, at Veitch’s suggestion, made his applica
tion in the name of the Transcona Wine and Spirit Co. He pro-
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cured the signature of the necessary householders, ami paid the MAN.
necessary disbursements to or through the defendant Fisher,
who was employed as solicitor for both Veitch and the plaintiff. |n,3
Subsequently a license was granted to parties named Currie & -----
(V Donohue. Ark now sky

It is then alleged that the defendant Lennox, acting on be- Yotth. 
half of Veitch, told the plaintiff that a license had been granted 
to him in the company name before mentioned, and asked for r.j.K.n!
payment of the $5,000 promised, but that the plaintiff refused 
because of the license issued to Currie & 0’Donohue, and that 
lie also refused to comply with Lennox’s request that he sell the 
license said to have been granted to him and divide the profit 
made on the sale with Veitch.

The statement of claim then continues:—

13. Tlic defendant Veitch thereupon conceived the fraudulent scheme or 
design of depriving the plaintiff of the Is-m-fit of his said application for 
license, and of the said license, and to obtain the said license ami all liene- 
tits therefrom for himself ami his co-defendant* ami the said defendant 
Veitch and hi* co-defendant*, other than tin* defendant company, con
spired together for the purpose of depriving the plaintiff of the benefit of 
hi* said application for license ami of the money* paid by the plaintiff in 
respect thereof, ami, in furtherance of the said design, the defendants 
Veitch, 1-ennox and Stott caused an application to Ik- made for a charter 
under the Joint Stock Companies Act of Manitoba, for a company to carry 
<m a wholesale liquor business under the name of “The Transcona Wine 
ami Spirit Company,” ami procured tlm «aid charter, the shareholders be
ing nominees of the said above-mentioned defendants except the said 
Stott, who was himself one of the incorporator*.

14. Tin* said defendants Veitch, Lennox, Fisher ami Stott, with the con
nivance and assistance of tlu* defendant John?toil, who is the chief license 
inspector for the Province of Manitoba, wrongfully procured a license to 
lw granted to the said defendant company so incor|M»rntcd by his eo- 
indiviilual defendants, ami in procuring the said license took the benefit 
< f the application of the plaintiff, ami of the moneys procured ami paid 
hv the plaintiff to the defendant Fisher.

I’». The individual defendants have since sold the stock held by 
them in the defendant company, or a portion thereof, or the assets of tin- 
said company, for a large sum of money, ami have deprived the plaintiff 
of the iH-nelit of his application for license and of the moneys paid by 
him in respect thereof.

HI. Tlu- plaintiff dcmamh-d of tin- defendants payment to him of tin- 
said money» so expended by him and also one half of any profits derived 
from the sale of the said license, ami the *iid business conducted by the 
defendant company, but the individual defendant* neglected ami refused 
to pay tlm same.

1H. By reason of the fraudulent conspiracy and acts of the defendant* 
a* aforesaid, the plaintiff ha* been prevented from obtaining the issue of 
the said license ami has suffered great loss ami damage, and has been de
layed in the prosecution of his business.

And tlm plaintiff claims damage* in the sum of ten thousand dollars.

iff—14 D.L.K.
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The defendant Johnston demurs to the statement of claim 
on the grounds :—

(<i ) That this defendant has no power to procure a license to 1m» granted 
to the above company or at all, under the provisions of the Liquor License 
Act of the Province of Manitoba, and,

I b) That no legal liability is imposed on this defendant in the dis
charge of his duties as license inspector for the Province of Manitoba as 
alleged.

It is not easy to make out what pars. 13 and 14 mean ; hut 
it seems to me that par. 13 amounts to this: That the defend
ants other than the company (which, of course, includes the 
defendant Johnston), conspired together for the purpose of de
priving the plaintiff of the benefit of his application for license 
and the moneys paid hv the plaintiff in respect thereof. That.
1 think, is as far as it affects the defendant Johnston. It goes on 
to allege that, in furtherance of the design, Veitch, Lennox and 
Stott procured a charter for a company, Veitch and Lennox 
being represented as shareholders by nominees, and the defen
dant Stott being himself one of the incorporators.

The effect of par. 14 is that Veitch, Lennox, Fisher and 
Stott wrongfully procured a license to be granted to this com
pany, and thereby took the benefit of the plaintiff’s applica
tion, and of the moneys paid by the plaintiff, and that they did 
this with the connivance and assistance of the defendant John
ston.

Pars. l."> and 16, I think, may be left out of consideration. 
Par. 15 alleges a sale of the stock in the company by the indivi
dual defendants, but there being no allegation that Johnston 
owned any of the stock in the company, that paragraph cannot 
affect him. The same may be said of par. 16. There is no alle
gation that any moneys were paid to Johnston, and therefore a 
demand upon him for repayment would constitute no cause of 
action against him.

Par. IS, however, includes the defendant Johnston. Par. 13, 
as I have already pointed out, alleged a conspiracy by John
ston with the other defendants. ,o do an unlawful act. Par. 14 
alleges the performance of this unlawful purpose, with the con
nivance and assistance of Johnston, and par. IS says that, by 
reason of the fraudulent conspiracy and acts, the plaintiff has 
suffered damage. There arc no accessories in tort, so that if 
an unlawful act was performed by Veitch, Lennox, Fisher and 
Stott, and Johnston assisted in that unlawful art, he would be 
equally liable with them as a principal.

Whether or not Johnston did conspire with the other de
fendants as alleged, and whether or not lie assisted them in 
carrying out the conspiracy to the damage of the plaintiff, are 
questions of fact, not questions of law. For the purposes of 
this application, I must assume that these allegations are true.
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The special grounds of demurrer stated in Johnston's de
fence do not appear to me to he raised in the pleadings at all. 
It is not alleged that Johnston procured a license to he granted 
to the company, hut that he assisted his co-individual defend
ants in procuring it.

As to the second ground, it will probably lie conceded that, 
for acts done in the proper discharge of his public duties, he 
incurs no liability; hut the allegation is of acts and conduct 
entirely beyond the scope of such duties. For unlawful acts so 
performed he enjoys no greater immunity than any other citi
zen. The ion must be refused with costs in the cause
to the plaintiff in any event.
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Mot inn refused.

CANADIAN NORTHERN QUEBEC R. CO. v. NAUD. CAN
Supreme Court of Canada, Sir Chariot I'ilt/iatrivk. Davies, hlington, ~

Duff, Anglin, ami Hnnlrur, JJ. ton"/ 7. 1913.
1013

1. Ariiitratiun (6 1—3)—Extension of time—Agreement to kxtexu.
A formal extension in writing «hiring the limitation period, of tin* 

time for the arbitrators to make their award upon an arbitration in 
expropriation proceedings under the Railway Act, K.S.C. 1006, eh. 37. 
i* not a nine </iid non to their jurisdiction jthere may la* circumstances 
which debar either party from setting up the lack of a formal ex 
tension, such as an arrangement made f«ir the postponement of the 
procii-dings for the convenience of counsel, which was equivalent to 
a «misent to the making of a formal extension by the arbitrators 
either before or after tin- time llxeil at the first mooting pursuant to 
sec. 204 of the Railway Aet. R.S.V. 1906, Hi. 37.

[Canadian Xorthern v. Vand, 42 Que. S.C. 121, ami 22 Que. K.R.
221. ailirmeil: s«>e MaoMurchy & Denison’s Railway Law, 2nd ed.,
2fi0; anil Montreal Dark, ete„ It. Co, v. WiinnrNH, 10 Que. S.C. 105.]

AI-PEA I. from the judgment of the Court of King’s Bench, Statement 
appeal side, Canadian Northern v. Naud, 22 Que. K.B. 221, by 
which an appeal from the judgment of Lemieux, J., in the Sup
erior Court. District of Quebec, sub nom. Canadian Northern v.
Nault, 42 Que. S.C. 121, was dismissed with costs and the award 
of arbitrators under the Railway Act, R.S.C. 1906, eh. 37, stoo«l 
confirmed.

The appeal was dismissed.
On an arbitration respecting "on to Ik* paid for

lands taken under the Railway Act, R.S.C. 1906, eh. 37. the arbi 
trators had fixed a day for their award according to the provi
sions of see. 204. After some proceedings before them it was 
arranged, for the convenience of counsel for the parties, that fur
ther proceedings should be suspended until the return of counsel 
who were ohlignl to be present at the sittings of the Judicial Com
mittee of the Privy Council and nothing further was done until

14

^77067



JOS

CAN.

s.c.
1013

Canadian
Northern

T£°

Statement

Sir Charles 
Kit/iwtrick, C.J. 

Idiseentingl

Dominion Law Reports. 114 D.L.R.

after the return of counsel from abroad at a date later than the 
time so fixed for the award. The arbitrators had not prolonged 
the time for making the award, but. upon reassembling after the 
day originally fixed had passed, they fixed a later date for that 
purpose. The company’s arbitrator and counsel then refused to 
take part in any subsequent proceedings and the two remaining 
arbitrators continued the hearing and made an award in favour 
of the claimant greater than that offered by the company for the 
lands expropriated. The action was brought by the company 
to have the award set aside and for a declaration that the sum 
offered should be the compensation payable for the lands. The 
judgments appealed from and now affirmed dismissed the ac
tion and held the award to be valid.

O. (J. Stuart, K.C., for the appellants.
Eutu'bc Billcau, K.C., for the respondent.

Sir Charms* Fitzpatrick, C.J. (dissenting) :—I have read 
Sir Louis Davies's judgment, and were it possible for me to ac
cept his construction of the arrangement made between counsel 
and the arbitrators at the adjournment of the proceedings on 
January 18, 1 would have no hesitation in adopting his conclu
sion. Unfortunately, the evidence of what occurred as given by 
Mr. Belleau, the respondent's counsel and Mr. May rand, his 
arbitrator, convinces me that it was then agreed there would 
be an adjournment until January 2(1. on which latter date the 
arbitrators would again meet, and if counsel were not then able 
to be present, a further postponement would be made until their 
return from England. The minute of the proceedings of Janu
ary 18 is very clear and explicit; it reads: “L’enquête est 
ajournée au 2(i janvier courant à 2 heures p.m.”

It is significant that Mr. Belleau drew the attention of the 
arbitrators to the statute and insisted that the delay to make 
the award should be extended, if there was to he a postponement 
beyond February 15, the date fixed for that purpose at their 
first meeting, as required by the express terms of see. 204 of the 
Railway Act. This was clear notice to the arbitrators and if, 
at the time they did not intend to meet on January 26 as the 
appellants contend, it is inconceivable that they did not then 
provide for the important contingency indicated by respond
ent's counsel. The award was not made within the delay and 
the time was not enlarged. There was no meeting on January 
26. nor on any day until after the delay fixed by the arbitra
tors at their first meeting on or before which their award would 
be made, and the award made at a subsequent date should be 
set aside.

I would allow the appeal with costs.



14 D.L.R.] Can. Nor. Que. R. Co. v. N.xvn. :iiKi

Davies, J. :—Tin* ground mainly relied upon by the appel
lants for setting aside the award was that the arbitrators in 
extending the time for making tin* award to a further day 
than that which they had first fixed upon, had not strictly com
plied with sec. 204 of the Railway Act of Canada, hut had made 
such extension after the time first fixed had elapsed.

It appears to me that the result of this appeal must depend 
upon the appreciation given to the understanding and agree
ment made and reached by all the parties and their counsel 
on January 18, as to the postponement of the arbitration pro
ceedings.

After the arbitrators were appointed they met, and. on Janu
ary 18, after having heard some evidence, counsel intimated 
that they desired to have the proceedings adjourned so as to 
enable them to attend the Judicial Committee of the Privy 
Council in London, and suggested that an adjournment should 
take place till January 26. on the understanding that if they 
were then unable to he present the proceedings should lie pro
longed until counsel’s return from England, and should then lie 
resumed. The loth February had been originally fixed by the 
arbitrators as the date, under the section of the statute, for mak
ing their award, and, when the proceedings were adjourned 
at counsel’s request as above stated, no definite day was named 
by tin* arbitrators extending the time from February 1T>. On the 
return of counsel from England, however, a majority of the 
arbitrators met and fixed June 15 as the time for making the 
award. The company’s arbitrator and counsel refused to re
cognize or attend any of these later arbitration proceedings 
on the ground that, failing to make an extension of the time 
for making their award before February 15, the arbitrators 
had ceased to have any jurisdiction, and all further proceedings 
were ultra vires.

Whether in making the extension at the time they did the 
arbitrators acted within their powers or not, depends, in my op
inion, upon the construction of the consent agreement respect
ing the postponement. As I construe that agreement, it pro
vided for a prolongation of the proceedings and their resump
tion after counsel’s return to Quebec. The fact that the arbi
trators failed to make an entry before February 15, of an ex
tension of time for the making of their award either at the ad
journment on the 18th or on the 26th January, does not vitiate 
or render null and void all the further proceedings. Such ex
tension was made by the majority of the arbitrators who met 
after counsel's return when they fixed the 15th June. The 
company’s arbitrator had full notice of all these meetings.

I do not think, under the circumstances and the agreement 
and understanding reached, that it was too late to name and
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fix such a date when the return of counsel enabled the arbitra
tors to resume the proceedings. Their action in so naming the 
day was an action which must be held to have been made with 
the consent of the parties; avd I do not think the technical 
point relied upon by the appellants, that such prolongation 
must necessarily be made before the lapse of the day originally 
fixed for making tin- award should, under such circumstances 
as existed in this case, he given effect to, or that it is open to 
the railway company, after a delay obtained at their own re
quest, to ask that effect lie given to such an objection.

The appeal should be dismissed with costs.
Idington, J. : The first question raised herein is upon the 

construction of see. 204 of the Railway Act, which is as fol
lows :—

2(M. A majority of tlu» arbitrator!*, at the lirst meeting after their ap
pointment, or the sole arbitrator, !*hall tix a day on or la-fore which 
the award shall la- made, and if the same is not made on or before surli 
day, or some other day to whieh the time for making it has, either by 
the consent of the parties, or by resolution of the arbitra tors, or by the 
sole arbitrator, been prolonged, then the sum offered by the company, as 
aforesaid, shall In- the com pensât ion to la- paid by the company.

The arbitrators had proceeded at some considerable length 
with their inquiry after /, as required by this section, 
named February 15 then next as the date on or before which 
their award should be made. On January 18. it seems they had 
a meeting at which it was intimated counsel on both sides had 
business that would call them before the Privy Council and they 
might have to leave for England on or before January 26, 
then named as an otherwise convenient day for further proceed
ing with the continuation of the reference.

There is no dispute about the fact that it was agreed as a 
matter of courtesy to counsel that the continuation of the re
ference should he enlarged if counsel were called away on or 
before January 26. until such time as they should have returned 
from England. The counsel left Quebec for England, as antici
pated, either on January 26 or before. When the arbitrators 
assembled pursuant to adjournment at tin» place of sitting on 
January 26, no one met them, and they found or assumed as 
fact that counsel had gone to England. The arbitrators dis
agree slightly as to what exactly was done or said on that day, 
or 18th of same month, relative to need of a formal record being 

of the enlargement till after the return of counsel and 
to the fixing another date for the making of the award.

Counsel for the appellant now argues, however, that all his 
side agreed to was that the hoard were to meet formally, tix a 
new date limiting the time for making the award, and only 
then postpone or adjourn, ar to a fixed day.

4
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There is no such record. There is not a scrape of a pen to 
indicate that the consent of appellants was expressly made so 
conditional, and so peculiarly conditional, and the learned trial 
Judge has made a finding of fact, undisturbed in appeal, which 
leaves no room for such conditional form of consent having 
any operation. There is not a shadow of doubt that all of them 
and appellant had agreed that the matter of further proceeding 
with the reference should stand over and await the return of 
counsel from England. That they could not return within 
the time originally fixed for making the award must have been 
well known to all concerned. This consent by appellants seems 
to me, in any view one takes consistently with the findings of fact, 
clearly to delegate to the arbitrators the naming of a new day 
(which was ultimately done by the arbitrators) and to imply 
that it mattered not when this was done if done within a rea
sonable time. The reasonableness of the time fixed, under the 
circumstances, is not questioned. The reasonable course of 
awaiting their return before fixing a new date which, per
chance, might prove too early or too remote does not seem open 
to question. The date was fixed as soon as the counsel had 
returned from England and the proceedings were then renewed, 
but the arbitrator named by the appellant, no doubt acting on 
its suggestion, refused to act longer.

Such a course of dealing seems to me a wretched piece of 
bad faith which deserved the rebuke the Courts below have given 
it. The action of the arbitrator was within what was mani
festly the purpose of the appellant’s own consent and the re
spondent is not to be penalized because they chose to act within 
that, but failed to give it the consecration of forms they might 
have adopted and acted upon without such consent.

Then, in the next place, appellant contends that in dealing 
with the matters submitted, the majority of the arbitrators ex
ceeded the terms of the submission, by allowing for items 
they had no power to make any allowance for. The submission 
was intended to cover the estimating of compensation to be 
made for taking real estate of which a part was taken from 
the respondent's mill-dam. Clearly that involved or might 
involve just such items as allowances were made for and now 
cc -

Hut \s counsel, it seems, proposed some questions
to a witness which the learned trial Judge ruled were not ad
missible and now claims that as a result the trial ought to lie 
set aside. The learned trial ‘ when making his ruling 

i‘d out to counsel that it would not be possible to pass 
satisfactorily upon the question relative to excess of jurisdic
tion without knowing what the evidence was which had been 
put before the board. I think the learned Judge was right in
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this view whether technically or not his ruling was correct. 
The ruling itself did not cause any miscarriage of justice. As 
counsel refused to place before the Court the evidence by means 
of which alone the limits of the inquiry could he properly un
derstood. i think he cannot now

Even now, as he declines to tell us just what in substance 
had been so refused to the learned Judge, and why it should 
not have been given, or wherein exactly lie does complain, save 
in regard to tin* ruling, I think the inferences relative to its 
substantial nature must he against his contention.

The appeal should he dismissed with costs.

Duff, J. :—I concur in dismissing this appeal. The respon
dent appeared at the first meeting of the arbitrators and was 
ready to proceed. To meet the convenience of the railway com
pany there was an adjournment, and it was distinctly under
stood that in consequence of the adjournment it might not be 
possible for the arbitration to proceed until the return of coun
sel from Europe; and that if that proved to be so the arbitra
tion was to go on, on a date to he fixed by the arbitrators.

It was, I think, clearly implied that the railway company 
would concur in any steps that might be necessary to enable 
that to he done. It is true it was supposed that the time would 
he prolonged by the action of the arbitrators themselves; hut 
it was never in the contc ion of anybody that the respon
dent should lose his status by an oversight of the arbitrators 
The railway company ought not to be permitted in violation 
of the spirit of the arrangement entered into at their behest 
and for the purpose of conferring a benefit upon them to raise 
the purely technical and altogether conscienceless objection 
which is now put forward.

As to the other point I can see no ground whatever for 
thinking that the arbitrators have considered elements of 
compensation that ought not to have been considered.

Anglin, j. Anolin, J. (dissenting) :—I have very reluctantly come to 
(diwi'.iiingi ||l|S con(.]UHj0„ that the appeal should be allowed.

While I think the evidence open to the construction that it 
was understood between counsel on January IS, that, in the 
event of their being unable to proceed on January *26, the arbi
tration proceedings should stand enlarged until their return 
from their prospective trip to England, and that there should 
he a corresponding extension of the time for making the award, 
it leaves no room for doubt that it was intended and agreed 
that this extension should In* effected by the arbitrators at a 
meeting to In* held on January ‘26. It was never agreed or in
tended that the extension of the time for making the award
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required by see. 204 of the Railway Aet should be effected by 
the consent of counsel proprio vigor*. February 15 was origin 
ally fixed by the arbitrators as the date on or before which their 
award should be made. There was no extension of that period 
before it expired, ami upon its expiry the arbitrators were fum ti 
and they were thereafter incapable of extending the time for. 
or of making a valid award.

But, assuming in favour of the respondent that the under
standing between counsel on January 18, and what occurred on 
January 25, when they met and expressed to one another their 
purpose not to appear pro forma before the arbitrators on the 
following day, should be taken as implying and evidencing a 
consent that the time for the making of the award should be ex
tended until after their return from England, that would not, 
in my opinion, suffice to keep the arbitration alive beyond 
February 15. [The learned Judge here quoted see. 204 of the 
Railway Act.]

The clear purpose of this section appears to be to require 
that from the initiation of the proceedings of the arbitrators 
there shall always be a definite and certain date, original or 
extended, on or before which the award shall be made, and upon 
the expiry of which, without an award being made, the arbi
tration shall come to an end, and the statutory consequences 
shall ensue. The requirement that the date to be fixed origin
ally shall be a definite and ascertained day is. I think, equally 
applicable and for the same reason to any date to which the time 
may be extended. The statute, in my opinion, does not contem
plate an extension for an indefinite period or to a date which 
is not certain. Assuming that counsel and arbitrators agreed 
that the time for making the award should lie extended until 
after the return of counsel from England and to a day to be 
then fixed, that, in my opinion, would not be such an extension 
as the statute contemplates or authorizes and the arbitration 
came to an end on February 15, the only date ever fixed as the 
limit of time for the making of the award.

1, therefore, find myself driven to the conclusion that the 
alleged award of June 1, 1911, cannot stand. I feel, how
ever, that I should not part with this case without animadvert
ing upon the conduct of the plaintiffs in pressing this action 
as most dishonourable and reprehensible. It is sharp practice of 
a kind which, fortunately, we rarely encounter. But. unfortun
ately, upon the view which 1 hold as to the purpose and effect of 
section 204 of the statute we are in this instance powerless to 
prevent its success.
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Brodeur, J.:—In this action we have to construe see. 204 iirmieur.j. 
of the Railway Act (Can.). The appellant and the respondent
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proceeded before the arbitrators for a hearing to detenuino 
what compensation ought to he paid to the défendant for the 
expropriation of his land. The hearing had almost reached its 
close, when, on January 1H, 1911, the railway company applied 
for an adjournment of the hearing until the 2(>th of the same 
month to enable it to produce certain additional evidence, which 
it expected to produce by that date. Counsel for the defendant, 
ret objected to the adjournment, and. among other
grounds, stated that he was about to leave for England with 
counsel for the appellant to argue a case before tin* Privy 
Council. It was thereupon agreed that if the parties could not 
arrange to try the case on January 26, the hearing might, at 
that time, he further adjourned until the return of counsel from 
their trip to England when a still later date could he fixed for 
the hearing.

The arbitrators had at the first meeting after their appoint
ment fixed February lf> as the date on or before which the 
award should be made, and on that account, when the question 
of adjourning the hearing was being discussed, the counsel 
for the respondent impressed upon the arbitrators not to over
look the fact that February 15 had been fixed for the award 
even if the hearing was not to proceed on January 2(i. On 
January 26, the arbitrators met at the court-house, where the 
hearing was to be held, and as counsel were at that time on 
their way or about to leave for England, the arbitrators did not 
formally convene. It appears, moreover, there was no entry 
of their meeting recorded in the arbitration minutes.

After the return of counsel, in the month of May following, 
two of the arbitrators (the arbitrator representing the company 
refusing to proceed) gave notice to the parties that the hear
ing was being resumed and duly entered same in their official 
records. The appellant company, however, refused to take 
part in the arbitration, and the two arbitrators made their 
award.

In this action, the seeks to set aside the award so
made, on the ground that the arbitrators had no longer any 
jurisdiction to proceed, and the appellant asks for a declaration 
that the defendant, respondent, he compelled to accept the 
sum offered by the company, with its expropriation notice. 
See. 204 of the Railway Act has already been the occasion of 
much litigation, and in each case it has been decided by the 
Courts that this section should not be construed so harshly as to 
defeat the clear intention of the parties. For instance, in 
Shannon v. Montreal Park and Island It. Co., 28 Can. S.C.R. 
J74, Taschereau, J., says:—

We lire l*mml to construe the section* in question no as to ensure the 
attainment of that object, amt the carrying out of tlieir provisions to their
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true intent, meaning ami spirit. The company would have u-« r«*ad this 
nee. 1 .*»U textually, ami gain an advantage over the expropriated owner.

The appellate Court decided in Ontario anil if min, II. 
Co. v. La Fabrique ih Sainlc-Anm, 7 Montreal L.U. 110, that 
consent to adjourn may be presumed from the facts and cir
cumstances of the ease. That case is very similar to the ease 
at bar. The parties had proceeded lo the hearing and kept 
adjourning from time to time, and by inadvertence bad not 
formally fixed a date on or before which the award should be 
made, so that when the hearing did take place and the cause 
was about to be decided, the date originally fixed by the arbitra
tors for the award had gone by. The Court decided that, un
der the circumstances, there was an implied consent of the par
ties to prolong the time for making the award, and accord
ingly the railway company was, in that case, estopped from 
denying such consent.

It is clear that in the present case the company did consent 
to an adjournment until the return from England of its counsel 
and that of the respondent.

The minutes of the arbitration proceeding were, moreover, 
entered from time to time by the company's own arbitrator,and 
if there was any omission on his part to duly enter the adjourn
ments and the consent of the parties thereto, the defendant, 
respondent, should certainly not lie made to suffer by it.

I think that it would be a grave miscarriage of justice, under 
the circumstances, to deprive the respondent of the compensa
tion awarded to him by the majority of the arbitrators, and I 
am of opinion that the judgment of the Quebec appellate Court, 
now appealed from, is well founded. For these reasons, tie- 
present appeal should be dismissed with costs.
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CARLIN v. RAILWAY PASSENGERS ASSURANCE CO. B c
Hntish Columbia Nuprnnc Court. Trial brfoir limiter,

October 13, 1UI3. sc
1913

1. I.NHVHAXCK il 1 D—21)— AijK.XTH—Al.TKK.VriOX OK Am.lt \TH> X It LANK 
BY AtlKNT—LlMITKII AITIIORITY—RKUPOXHIUIUTY FOB KHKOIt.

Wlu-ru tin* written application for insurance is altered by tla? in
surance agent after it is signed and authenticated by the applicant, 
and, in so doing, the agent tills in the answer to one of the questions 
submitted to the applicant according to the agent’s erroneous view of the 
appropriate answer hut not in conformity with the agent's |iersonul 
knowledge of the facts [e.g., negativing ; lie use of explosives, at 
though blasting was essential to road-build ng operations in the local 
ity), the agent is to In- considered as acting for the company in that 
respect, and not for the assured.
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Tito «|>|>livanL for un employer'» liability inuurunce does not, by 
leaving unanswered one of tin- question* in the application blank and 
telling the agent to till it up in accordance with the facta in regard 
thereto, then stated by him to nucIi agent, and of which moreover the 
agent had (km'hoimiI knowledge, become rc*|ton*ihlc for the erroncoilH 
answer ho uh to disentitle him to recover on the policy.

Trial of an action upon an 1 r’s liability policy.
Judgment was given for the plaintiff.
The plaintiff applied to the defendants’ agent for insurance 

against his liability as employer : the plaintiff was engaged in 
wagon road-making, in the course of which it was necessary to 
use a certain amount of explosives: the defendants’ agent was 
aware that the use of explosives was necessary in road construc
tion : the plaintiff filled up and signed an application form, leav
ing a blank against the question which asked, “Are machinery, 
boilers or explosives to be used”: the plaintiff’s reason for not 
answering this question was that there was no intention of 
using machinery or boilers, but there was an intention to use 
explosives; the plaintitf explained this circumstance to the de
fendants’ agent, asking the agent to answer this question cor
rectly, who, however, for some urn " reason wrote the
word “no” against the above question. The policy contained 
the usual clause making the application the basis of the contract 
and declaring the contract void if there were any material 
omission or any misrepresentation in the application. An acci
dent happened owing to the use of explosives, and the defen
dant company refused to indemnify the plaintiff against his 
liability to make compensation.

The action was tried at Victoria, before the Chief Justice 
without a jury.

IV.,/. Taylor, K.C., and Poolcy, for the defendant, contended 
that by leaving a blank in the form signed by himself, the plaiu- 
tilf had made the agent his own agent to fill up the blank. They 
••it.'J Biggar \ /. Lift Auuranct Co., [1902] 1 K.B 616;
Im/nrial Haul; of ('amnia v. Hoyal Insurance Co., 12 O.L.R. 
519; Prov. Savings Lift Assurance Society of New York v. 
Moirai, 32 Can. S.C.R. 147 ; Joel v. Law Union anil Crown In
surant! Co., 119081 2 K.B. 431.

Mayers, for the plaintiff :—The company is bound by the 
acts, representations and knowledge of its agent, acting within 
the scope of his authority : Bawden v. London, Edinburgh and 
Glasgow Assurance Co., 118921 2 Q.B. 534; lloMsworth v. Lan
cashire and Yorkshire Insurance Co., 23 Times L.K. 521 ; 
Guardian Assn ranci Co. v. Conncly, 20 Can. S.C.R. 208; Graham 
V. Ontario Mutual Insurance Co., 14 O.R. 358. The ease of 
Biggar v. Hock Life, | 1902] 1 K.B. 516, cited for the defence, is
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mi instil net* of tin* exception to tin* general rule. viz., that tin* BC-
principal is not homnl when* tin- agent is acting in fraud of tin* s c
principal. pm

Ht’NTKR, C.J.H.C. : I am much indebted to counsel on both |N
sides for the exhaustive manner in which they have brought to r. 
my attention tin* law on this subject. I have no doubt what p[{u/^'('K'lts 
should he the decision of the Court in this case. As to tin* essen- „Xx,'K 
tial fact in this case, there does not appear to be any serious Ci», 
dispute. Shortly put. it seems to be that Mr. Carlin, through „u„i.r rj. 
the medium of Mr. Burdick, made application to tin- defendant 
company for an indemnity policy in connection with this un 
dertaking on the Maintint road. I cannot see there has been 
any misrepresentation, either active or passive on behalf of Mr.
Carlin, lie had signed a blank form and the answer to the 
material question at all events, the answer to the question com
plained of was not filled in hy him. or by his instructions, but 
by the agent of the company.

It appears, there is no doubt, the intention of Carlin to use 
explosives was communicated to Currie, the agent of the com
pany. Currie represented to Burdick, after he was informed, 
that lie “would fix it.” There is also the clear fact that Currie 
had knowledge that, in this particular undertaking, explosives 
were to be used. Currie also knew perfectly well, on the con
struction of any road on this island, explosives would have to be 
used; lie admits be had some knowledge of the locality, lie knew 
perfectly well explosives, in the necessity of the case, would 
have to be used in that district.

Now, the eases cited by Mr. Taylor undeniably lay down the 
principle, where a man authenticates a document after the 
answers have been filled in by himself or another person, whi
ther that other person is the agent of the company or not. lie 
cannot say afterwards lie did not authorize it. In other words, 
if lie signed a document after it had been filled in either by him
self, or another person by bis consent, lie is bound in exact I v 
the same way as if filled up by himself.

I don’t see bow that principle has any application to this 
case we have here. The document is altered by the agent of 
the company after it is signed and authenticated by the appli 
cant for insurance. If the agent having a personal knowledge 
of the fuels—as I find in this case—refuses to fill in that answer, 
hut filled in the answer according to his judgment, lie is not 
the agent of the party applying for the insurance, lie is the 
agent for the purpose of that transaction of the company. If 
that were not so, it would he open always to a company to re
pudiate a policy when they ascertained some statement had 
been made, which did not exactly square with the facts, by or 
with the consent of the agent.
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B C- I think an applicant for insurance is entitled to consider nil
s’JT agent is not a rogue, and will not insert something on the policy
mu which is not authorized. If the agent with or without previous

i---- knowledge of the circumstances refuses to fill in the policy, that
( xhi.in j8 matf(,r f0 i,P fought out between the agent and the company,
Railway and not between the company and the assured.

^ssinunciT There is no dispute about the amount involved. I think the 
* (’iiV judgment ought to go to the plaintiff.

Judgment for plaintiff.

CAN VICTORIA MACHINERY DEPOT CO v “THE CANADA” and “THE 
------ TRIUMPH.'

Rxchcigicr Comrl of ('omnia IItiitixh Columbia Admirait a Itintrich. lion. 
Mr. Justice Martin, Local Judge in Admiralty. October 28. 1913.

1. Admiralty (II—2)—Jurisdiction of subject-matter—Additional
EQUIPMENT TO VESSEL—WllEX CONSIDERED “NECESSARIES.”

Milking alterations anil additions to the structure ami vi|ui|tim»nt of 
a fishing vessel in order to change lier from a trawler so as to permit 
llshing from small Issits, is to be regarded as “necessaries” for the 
cost of which a judgment may be rendered against the vessel in mi
ni iralty proceedings.

[IFilliams v. "The Flora" (1897). fi Can. Ex. 137: and “The Riga1 
Asp. 24<1. T*R. 3 A. & E. Aid. specially referred to.)

statement Action in run to recover against a fishing vessel for altera
tions and additions.

Judgment was given for the plaintiff.
HothctU, K.(\. and E. It. lions, for plaintiffs.
Mach an, K.(\, and .17. It. Jackson, for defendants.

>l,r|i" Martin, L.J.: At the hearing, judgment was given against
“The Triumph" for $90ti.2f>, for what could only, according to 
the evidence, he regarded as necessaries, hut the claim for neces
saries against “The Canada" was reserved for further con
sideration so far as it relates to the work done and materials 
furnished in the spring of 1913; no objection can be taken to 
that part of the elaim which relates to charges for repairing 
and making her seaworthy in October. 1912. after her arrival 
in Victoria cia Cape Horn. She was brought here to engage in 
fishing as a trawler, hut it was decided, after some experience 
in that work to change the method of fishing, and fit her out to 
fish with boats—dories. This necessitated certain alterations 
and additions to hunks for increased accommodation for her 
crew, and otherwise, and it is objected that this work, being to 
some considerable extent, at least, of a structural nature, can
not properly Ik* classed as necessaries.

In the judgment I delivered on the interlocutory motion 
herein, on September 24 last, I cited the principal authorities
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on this question, and I now refer to them, adding thereto the 
ease in this Court of Williams v. “The Flora” (1897). 6 Can 
Kx. 137. and noting with approval the statement in Koscoe’s 
Admiralty Practice, 3rd ed. (1903), p. 265, that the term neces
saries,
I hough priinnril v mouiiing in«li-*|M*iiHii1»l«* repair* . . . lui* now. it i* 
clear, a wider -ignifiiiit imi. and lm* Inh-ii and i* living graduaity ani|dilied 
Iiv modern requirement*.

The position of the ship at bar is that her owners having 
engaged her in a particular service ( fishing) in a particular 
way. found it desirable to continue her in the same service in 
another way, and to do so it became necessary to make cer 
tain alterations in her structure and equipment. Now, the 
general rule is that which was established in “Tin Hit fa" 
( 1872). 1 Asp. 246, L.R. 3 A. & K. 516 (one of the eases above 
referred to) as follows, p. 522 :—

I mu of opinion that whatever i* tit and proper for the *ervire on which 
a ve**el i* engaged, whatever the owner of that ve**el, a* a prudent man. 
would have ordered if pr***vnt at the time, mine* within the inemillg of 
the term *,neee**nrie*,” a* applied to tho*e repair- done or thing* provided 
for the *hip by order of the master, for which the owner* are liable.

I am unable to see why this rule does not apply to what was 
done here. Surely if a ship carrying a cargo of grain came to 
this port and got a return charter to carry long sticks of timber 
which necessitated the cutting of new ports to get them into her 
hold, such alterations, structural though they would strictly be. 
could only be said to be necessaries. And here it was necessary, 
for the effective business of fishing, to turn this trawler into a 
dory fisher, just as it was to turn the grain ship into a lumber 
carrier.

In the case of “ Tin Flora," 6 Van. Kx. 137. above cited, a 
passenger steamer, her owners were without means to lit her out 
or operate her, so they entered into a contract with a rail wax 
company which agreed to advance the money to fit her out to 
carry freight and passengers for the season of 1897, and the 
sum of “$2,000 was expended in painting, repairing, furnish
ing and outfitting the steamer.” and it was held, on the auth
ority of “ Tin liii/a, that what was done came within the de
finition of “necessaries.”

There is no substantial distinction between that case and 
this, and I see no obstacle to prevent judgment I icing entered 
in favour of the plaintiff against “The Canada” for the full 
amount of the claim, $3,217.37. all of which I hold to In- neccs 
sa ries in the circumstances.
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TWYFORD V. BISHOPRIC.
Alberta Supreme Court. Trial before Walsh, Oetnber 111. 1013.

1. Limitation ok actions ( # 11 K—53)— Wiikn statitk ki ns—Fbavd.
An action for mi alleged fraud, where there was no active eon 

eealment. is harred by tlm Statute of Limitations unless commenced 
within six years from the time the plaintilf might have discovered 
the fraud by exercising reasonable diligence, or became aware of facts 
sufficient to put him on inquiry.

Action to recover for fraudulently inducing the to
purchase shares of stock.

The action was dismissed because barred by the Statute of 
Limitations.

E. It. Eduards, K.('.. and C. A. tirant, K.C., for plaintiffs. 
('. ('. MeCaid, K.(\, for Bishopric and defendant company. 
//. II. Varier, K.(\, for Powell and Grierson.

wauh.j. Walsii, J. :—Î find that the plaintiffs subscribed for their 
shares in the capital stock of the company on the distinct under
standing and agreement that the individual defendants and Dr. 
Braithwaite would pay for theirs by transferring to the com
pany the assets of the syndicate. I do not think that there ever 
was any foundation in fact for the suggestion that these defen
dants and Braithwaite were to pay cash for their shares. Even 
if the plaintiffs did not understand this arrangement from the 
start, as I find that they did. the plaintiff Hugh Twyford know 
it and assented to it on January 23. lîlOô, for he seconded the 
resolution passed at the meeting of that date, which forms a 
part of ex. 12, and which released these defendants and 
waite from their liability in respect of their shares in con
sideration of their having sold and assigned to the company 
property of an equivalent value. He knew why the need for this 
n ion arose, for the reasons for it are given in the memo, 
of the company’s solicitor which precedes it, and this, I think, 
lie read for the alterations and interlineations in it were made 
by him. 1 have no doubt hut that this, as well as all other 
material information respecting the company’s affairs which 
came to his notice, In* communicated to his co-plaintiff. He, per
haps. was not her agent, hut one cannot read all of their evid
ence without realizing that she was, as was hut natural, rely
ing upon him to look after her interests, and that he kept her 
in as close touch as he himself was, with the company’s proceed
ings. In short, what he knew, she knew.

I find that the plaintiffs were cd to subscribe for these 
shares by the defendants Bishopric and Bowel I on the strength 
of certain representations made by them. The defendant Grier
son made no representation of any kind to either of the plain-
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till's, but he knew th.it bis tlivii partners were endeavouring to 
s(‘curt‘ additional capital for their enterprise. I have bad some 
difficulty in deciding just what these representations were. 
There was, no doubt, a great deal ol‘ talk of that high-sounding 
character as to the prospects of the company which glih-tongued 
promoters always indulge in. and to which the term “fraudu
lent” can not properly be applied. But there were other state
ments than these, statements dealing with the existing financial 
condition of the syndicate, and it is with respect to these that 
my difficulty arises. I have read over, more than once, the 
notes of the evidence given in dune, which have been transcribed,
........ xhibits on file, and my notes of the evidence given at the
October sitting, the salient features of which are still fresh in 
my memory, and I have come to a conclusion with respect to 
these representations which I think is t proper one from all of 
the evidence. I find that Bishopric and Powell represented that 
the value of the assets to be transferred to the company in ac
cordance with the arrangement above set out was $l(i,(HMI over 
and above the liabilities of the syndicate—that the assets re
ferred to were the fixed permanent assets as distinguished from 
the liquid assets of the syndicate, by which I mean the mill, 
land, machinery and all other property except the stock of 
grain and manufactured products of the mill, and that the lia
bilities that were spoken of were liabilities which, in a sense, at
tached to these assets, as distinguished from those in connect ion 
with the grain account. There was a heavy liability to the bank 
for grain, something in the neighbourhood of .f:M,(i(Hi. but I 
am satisfied that there was. or that the defendants had reason 
to believe, and did believe, that there was stock on hand, manu
factured and unmanufactured, of a value sufficient to meet this 
debt. I do not credit Hamilton's evidence as to the value of 
this stock. Speaking generally, I do not give much weight to 
his evidence. He spoke with a manifest animus against the de
fendants, and in the absence of the hooks upon which lie worked 
now nearly nine years ago. That either his work was inaccur
ate or the books unreliable is evidenced by the glaring mistake 
in shewing the Hudson's Bay Company as a creditor of this com 
pany for an amount exceeding when, as a matter of
fact, there was no liability at all of this company to it. I think 
the evidence for the defence more reliable in this respect than 
his, despite the many contradictions, particularly as to the 
amounts which occur throughout the evidence of both Bishopric 
and Powell. It does not seem reasonable that the bank would 
have made so large advances on grain account unless there was 
stock on hand to represent this liability. I think that in the 
discussions which took place. Bishopric and Powell had not in 
mind either the liquid assets of the syndicate in the shape of
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ALTA. this stock or the liability to the hank in respect of it. hut that
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they regarded the indebtedness to the hank as something which 
would lie taken care of by the sale of the stock. 1 think that

TW THIRD

Bishopric.

$16,000 was a fair and reasonable value to place upon all of 
the permanent assets of the syndicate in March, 1003, hut I 
find there was a liability of the syndicate in respect of these
assets at that time of $5,103.01. and to that extent the represen
tations of these defendants were untrue. The syndicate had two 
act with the I'nion Dank, a construction account and a
current account. Kach of the plaint ills gave a note for $4,000 
for the amount of his and her subscription for these shares and 
these notes were discounted on April 8. 1903. the proceeds of 
the going to the credit of the construction account,
which had been closed in the ledger on the 27th of February 
preceding. As a result of these discounts $7,800 went to the 
credit of the construction account on April 8. and on the same 
day this construction account was debited with $5,163.51, being 
the amount, of a call loan made by the bank on construction ac
count on November 28. 1902, and interest, and the balance of 
$2,636.49 was transferred to the current account and went in 
reduction of the syndicate’s liability on current or grain ac
count. This is the evidence of Hamilton which 1 credit in this 
respect as it is uneontradicted, and is backed up by the entries 
in the hank pass book, ex. 20. and is, to some extent, corro
borated by Mr. Anderson. 1 am satisfied that this sum of 
$5,163.51 was a liability on construction account pure and 
simple, and that it should properly go in reduction of the value 
of the permanent assets, which, as I have said, was I think $16,- 
000. The plaintiffs’ money was to this extent used in the satis
faction of a liability of the defendants which they had repre
sented did not exist, and this was a fraud upon them. I might 
add that the evidence as to the dealings of the company and the 
syndicate with the bank is not in a very satisfactory form. Mr. 
Anderson, the manager of the bank, was examined before me 
in •lime, and it was then arranged that lie should put in a state
ment, giving the requisite information. On each of e
days of the October trial, 1 asked for this statement hut it was 
not forthcoming. At the close of the trial I instructed that it 
should he put in, hut it has not reached me. If, therefore, I 
have in any manner misapprehended the facts in this connec
tion, the fault may not he entirely my own. 1 find, therefore, 
that the representation of these defendants as to the net value 
of these assets was untrue to the extent of this sum of $5,163.51.
1 think that they knew it was untrue when they made it and that 
they made it fraudulently. This is the only knowingly false 
or fraudulent representation which 1 can find against these 
defendants. I am satisfied that the syndicate was not insol-
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vent when the company was formed. Hamilton says that it 
was. hut he has not convinced me. My conclusion would lie that 
the assets at that time exceeded its liabilities by over $10,000. 

The assets of the syndicate were never transferred to the com
pany. Tin* reason for this does not appear. I am satisfied there 
was no fraud in this connection. Though the legal title was 
not in the company it was considered by all concerned as tin- 
owner of the property. These assets were afterwards sold with. 
I think, the knowledge and approval of the plaintiff Hugh Twy- 
ford at any rate, and the proceeds of the sale were properly ap
plied in reduction of the company s liability at the bank.

I find that the plaintiff Hugh Twyford paid for his shares 
He swears that lie did. and In- was not even cross-examined as 
to this. The evidence of Bishopric and Powell does not satisfy 
me that tin- latter paid Twyford's notes or that the notes of Twy
ford produced by him, ex. 35. represent his liability in respect 
of this transaction.

I do not propose to dispose of this action upon any of the 
foregoing findings of fact but upon another ground which 1 
will now state, i have made tin- above findings so that if an 
appellate Court should reverse my judgment upon tin- ground 
upon which I rest it, these- findings may lie before it and it may 
thereby be assisted in rendering the proper judgment.

I am of the opinion that even if the plaintiffs upon the above 
findings are otherwise entitled to succeed, their right of action 
was barred by the Statute of Limitations, when this action was 
commenced. It was not disputed upon the argument, hut 
that this cause of action is within sec. 3 of the Limitation Act, 
1623, the only contest in this respect being as to the time when 
the statute began to run. The action was commenced in .lime, 
11)12. If the statute began to run when the fraudulent repre
sentation was made or when the plaintiffs acted upon it by 
signing the memorandum of association or making their notes, 
their remedy was barred in 1909. for these events occurred in 
1903, and the period of limitation is six years. If it runs 
from the time when they either discovered or could, by the ex
ercise of reasonable diligence, have discovered the fraud, I think 
their remedy was barred at the latest in 1911. They could have 
found out in the early part of 1905. and I think sooner than 
that, everything that they now know with reference to the sub
ject-matter of their complaint. Hamilton completed his exam
ination of the affairs of the syndicate and of the company and had 
his balance sheets out in February. 1905. He had then all the 
information that he gave in the witness box. His evidence in 
fact was based upon the work which lie did between Feb
ruary. 1904, and February, 1905, and any member of the com
pany could have learned the result of his investigations. Hugh
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Twy ford, «ml through him his co-plaintiff*, knew tluit I In mil ton 
was doing this work ami they either know or should havo known 
that information of value to them could have been obtained 
from him for the asking. Their ease, so far as proof of fraud 
is coneerned, rests almost entirely in the evidence of Hamilton 
and this they could have luul from him, if they hail been 
diligent about it. more than seven years before they brought 
this action. According to their own evidence, they were sus
picious of tin- defendants’ honesty long before then, and for 
this reason should have been more vigilant when the opportunity 
to confirm or prove their suspicions was ready to their hand 
There was no active concealment by the defendants of any fraud 
of which they had been guilty. On the contrary, they seem to 
have adopted, in February, 1904, the very means by which dis
covery of it might have been made when they employed Hamil
ton for the purpose of making a thorough examination of the 
affairs of the syndicate and the company, and disclosing that 
condition in his balance sheets. .Mrs. Twyford's examination 
for discovery satisfies me that the plaintiffs knew enough of the 
facts in 1904, not only to put them on their inquiry, hut to 
justify them in proceeding then, and that their failure to do so 
is to he attributed to other causes than ignorance of the facts 
and their inability to ascertain them. On this ground I must 
dismiss the action.

The defendants are entitled to their costs if they ask them. 
I would suggest to them, however, that they might very well 
waive their right in this respect. They shewed consideration 
for Mrs. Twy ford by transferring to her the quarter section 
which I fancy is now sufficiently valuable to make good her orig
inal loss. They refrained from pressing their claim against 
Hugh Twy ford until their remedy against him was barred by 
the statute. This may have been due to their consideration for 
him or to forgetfulness, or to the conclusion on their part that 
it might he as well to let a sleeping dog lie. However that may 
he, his liability, if it ever existed, is now fully determined. The 
defendants might, under the circumstances, carry their con
sideration a little further in the direction I have indicated.

The defendant company will only have its costs of appear
ance and defence, which I tix at $20. There was no good 
reason for the other defendants severing in their defences, and 
they will tax but one hill of costs.

The counterclaim against the plaintiff" Hugh Twy ford is dis
missed with costs. The defendants at the close of the trial 
announced their willingness to withdraw it, hut I think lie is 
entitled to have it dismissed as the Statute of Limitations is 
a ci "i‘te answer to it.

Action <i is mi ssi <1.
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GOOD v. BF.SCOBY MAN
I Decision No. 2. »

Manitoba Court of l/ipni/, Hoir vil, C.J.M.. Itichanls, Perdue. t'iinoo,i, 1012 
and Haggart, JJ..X. October 21, 1012.

1. Pltl.MTPAI. A XII Alii: XT (fill A—H|—Alii XT's At'TIIOIIITY—YfMMIM A XII
IMKVIIA8KB—S.M.K OK I.AMl.

Merely instructing an agent In give to a pro*|ieetive puri-liiser the 
owner's price ami terms of sale. <lue- not authorize the former to 
enter into a contract for the sale of land.

| Omul v. Itcscobg. In ll.li.lt. 440. reversed; llano r Sion p, |,.|{.
10 Kip 10H : Hrmllrji \. Elliott. In O.I*R. 20H. applied; Prior x. .

.'I Times li.lt. 1121 ; llarrcff v. Parry, |1802J A.I '. à.12 ; Johnston v.
/toilii> rs. ."til O R. 150; Holian V. Halbraitli. 1.1 O.L.R. 27 ; Itfian \. Sing.
7 O.lt. 200. referred to; /tone alia inn v. ltd son. [11Ml(l| 2 Ch. 2U7. dis- 
tingiii*hed.

2. PRIMTCAI. AMI AIIKXT (fill I)—2 Ô)—AuKXT'h AfTIloill I Y S.\|.K ok I.AMl
—I'NAVTIIOBtZF.il VOXTBAVT—RATIFICATION.

A landowner may repudiate an agreement for the sale of land 
made hy an agent empowered merely to timl a purchaser, notwithstand
ing that, on being infori.... I hy telephone hy the agent, that a sale had
I men eifeeted and a cash payment received, hut without lieing informed 
of the agent's execution of the agreement on his India If. the princi 
pal's e\presM‘d approval of the sale, where, on learning that he had 
Inch misled as to the identity of the purchaser, lie notilied the agent 
of hi» refusal to complete the sale, since his conduct, under the eir 
cum stances, did not amount to a ratification of the agent's net.

|Howl V. Itcscobg, 10 D.L.R. 440. reversed.)

Appeal hv defendant from tin- decision of Curran, .1.. (foml statement 
v. Hrmoby, 10 D.L.R. 440.

Tin- appeal was allowed.
-/. Gallo irai/, for defendant, appellant.
A. It. Hudson, and ,1. K. Hills, for plaint iff, respondent.

Ho well, ('.•!.M. :—The (pn-slion of agency in this matter is u..«.ii, v.j.m. 
one of tact. Arundel, the agent, was called hy the plaintiff as 
o witness, and the ease really turned on his evidence, lie was 
apparently not asked if he had authority to sell the land or 
to sign an agreement for sale, and in no place in the evidence 
did he state that he had any such authority. The defendant was 
called as a witness on his own Mm If. and in no place was In- 
asked, nor did lie. anywhere in the evidence state, that lie had 
or had not given Arundel authority to sell the land or to exe
cute an agreement in writing for the sale of it.

Arundel is a solicitor, and. apparently, ordinarily acts for 
the defendant and his family in legal matters. The evidence 
shews that, at the request of Nelson, the agent of the plaintiff, 
the solicitor called up the defendant by telephone and asked 
him a limit the land in . got his lowest price for cash
and told him the contemplated purchaser was a Winnipeg man, 
hut neither of the two, in giving their evidence as to this con-
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venation, say out* word about any authority given in any way 
to the solicitor. The next day the solicitor signed a receipt in 
writing, in which lie assumes to act as agent for the defendant; 
this writing amounts to an agreement for sale of the land by 
the defendant to the plaintiff, and is sufficient under the Stat
ute of Frauds.

A few hours later the solicitor called up the defendant by 
telephone and told him that “the deal was closed and I had 
got $1(K). He agreed to the terms.” Counsel for the defendant 
asked the solicitor the following question : “You told him the 
sale bad gone through?" Answer, “Yes.” The defendant in 
his version of this conversation with the solicitor, says: “He 
said, “I have sold your land” and he said, “I have accepted 
$100 on it.”

The solicitor that evening wrote a letter to the defendant 
enclosing his cheque for $100, the deposit, and stating:—

I have to-day taken a deposit of $100 from W. R. Good on account of 
the purchase price of (setting forth the land). The total price paid being 
$2,400. This is in accordance with your telephone talk with me last 
night.
and later follows this statement :—

I am charging your account with $10, my fee negotiating the sale as 
arranged with you over the telephone.

From the evidence, correspondence and subsequent acts of 
the parties, I would certainly come to the conclusion and find 
as a fact that the defendant in the first telephone conversation 
did authorize and employ the solicitor to do something with re
ference to this land. If he authorized the solicitor to sdl the 
land, stating the price and terms, then, on the authority of 
Itosrnbainn v. lid son, [1900] 2 Cli. 267, the solicitor was em
powered to make u sale which is effectual in point of law. and 
where a writing is required, it will authorize him to sign the 
writing binding the vendor. In that ease the authority was as 
follows:—

Please sell for me my houses . . . and I agree to pay you . . .
commission ... on the purchase price accepted.

lu I!mm r v. Sharp, L.R. 19 Eq. 108, the authorization was 
as follows :—

I request you to procure a purchaser of the following freehold pro 
pert y, and to insert particulars of the same in your monthly estate cir
cular till further not ice,
uml it was held that the authority being merely to find a pur
chaser. tbe agent bad no authority to sign a writing binding the 
vendor.

\n liradiin v. Hlliotl, 11 O.L.K. 398, a real estate agent had 
some dealings with a lady respecting the sale of her real estate
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and he wrote to her in reference to it and used the following, 
amongst other, expressions: “Supposing I can get $1,200 cash, 
would you take it?” and to this she replied, stating, amongst 
other things, “Now, here is my best offer. $1,275.” As I read 
Sir John Boyd’s judgment, the offer might have been accepted 
and perhaps bind her, but it did not give the agent authority 
to enter into a contract as her agent and bind her.

Apparently Prior v. Moore, 3 Times L.R. 624, decides that 
where an owner instructed a real estate agent to enter the pro
perty in his books for sale and fixed the lowest price, the agent 
is not thereby authorized to enter into a binding contract of 
sale.

In lTarvey v. Facey, |1893| A.C. 552, the plaintiff tele
graphed the defendant, the owner, as follows:—

Will you hpII uh Bumper Hall Pen. Telegraph lowest rnnli price, 
to which the defendant replied, 
lowest priee for Bumper Hall Pen. £900.

To this the plaintiff at once replied,
We agree to liny Bumper Hall Pen for the sum of nine hundred pounds 
naked by you.

It was held by the (’ourt of Appeal that the defendant's 
first telegram was merely a quotation of price and not an offer 
to sell, and us he had not accepted the offer in the plaintiff’s 
last telegram there was no contract. The same principle is fol
lowed in Johnston v. Bftdgcrs, 30 O.R. 150. However, this last- 
mentioned case did not receive approval by Mr. Justice Riddell 
in Bohan v. Galbraith, 15 O.L.R. 37, at 41. This last-mentioned 
case, reported fully in 13 O.L.R. 301, shews how exactly the 
Court requires a clear agreement to sell on the part of the ven
dor to be established.

I{yan v. Sing, 7 O.R. 266, shews how critically Judge Fer- 
guson searched to find authority for an agent to enter into a 
binding contract.

The onus is, of course, on the to prove the agency,
and it cannot be inferred simply because tin* agent acted.

I return to the consideration of the facts in their applica
tion to the law referred to. Did the defendant tell the
solicitor merely his price and that he wanted to sell or did he 
ask him to find a purchaser? Did lie tell the solicitor to enter 
the land in his books for sale, giving the price? Did the solici
tor say to the defendant, “I want to act for you in the sale of 
this land, what is your lowest price?” and suppose the only 
answer was, “My lowest price is $2,400.” By none of the above 
supposed questions and answers alone was the solicitor auth
orized to sell the land so as to bind the defendant. From the
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that tlie defendant intended to authorize the solicitor to sell this 
land without reference again to him when so many other in

Itaricoin

ferences might be drawn and especially as the two parties to 
this conversation were called and neither gave evidence upon 
this particular point.

Ho will. CU.M. It has been argued that at all events the solicitor did sign 
the agreement as agent for the defendant, and that the latter 
ratified or confirmed it. The defendant was told over the tele
phone by the solicitor on Saturday evening at about <i o’clock, 
that lie had sold the land and had signed a receipt for the money 
and tin* defendant's answer was. “All right." A few minutes 
later the defendant called up the solicitor and asked who the 
purchaser was, and having been told it was the plaintiff he 
answered. “Oh,” as if he were surprised and this elided the 
conversation. On Monday morning and before lie had received 
the solicitor’s letter above referred to, the defendant called up 
the solicitor and repudiated the sale on the ground that he did 
not wish to sell to the plaintiff and lie told the solicitor to return 
the money to the plaintiff.

To establish ratification there must he clear adoptive acts 
or acquiescence equivalent thereto, and this must he accom
panied by full knowledge of all the essential facts. The act 
which requires ratification in this ease is the signing of th.î 
written document. The only facts known by the defendant 
were, that the solicitor had assumed to sell the land and had 
given a receipt for the purchase money. 1 think 1 am not 
bound to nfer that, because the solicitor had assumed to sell 
without authority the defendant should therefore know that 
lie, without authority, also assumed to sign a written contract. 
The defendant was told that the solicitor had given a receipt 
for the money, hut it cannot he that this is notice of a written 
contract to sell the land. The solicitor could properly give his 
personal receipt for the money and yet it would be far short of 
a document required by the Statute of Frauds.

Having come to the conclusion that the plaintiff has not met 
the defence of the Statute of Frauds, it is not necessary to dis
cuss the other branch of the defence.

The appeal is allowed with costs and the action must he dis
missed with costs.

1‘krdi k. d.A. : This appeal turns upon the questions : (1 ) 
Had Arundel authority from the defendant to sign the receipt 
evidencing the terms of sale? (2) If he had not this authority, 
was the sale afterwards ratified by the defendant so that it be
came binding upon him?

In regard to the first question, 1 think it is clear that prior
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to tin* telephone conversation with tin* defendant on February man. 
23, while Ni'Ihoii was in Arundel's office, tin* latter had re- 
ceived no authority whatever to sell the land. The learned \\;j
trial Judge so finds, and In* finds also that Arundel, up to a ----
certain point, was the plaintiff’s agent and not the agent of Ciwn 
the defendant. The trial Judge further says:— Bercohy.

I think In* i Animil*)) hmime the <|pfeinlnnt*» agent when the ilefemlant i*«.riïïïï~!i \ 
iiifuvnieil him the Inml was for sale, ami stated to him the priee and 
terms upon whi<*h he was willing to sell.

Hilt it appears to me that all one can safely gather from the 
conversation is that Arundel was authorized by the defendant 
to communicate to the person making the inquiry, the price 
and terms on which the defendant was willing to sell. I am 
unable to find any evidence that Arundel was authorized by the 
defendant to conclude a sale or to sign anything which would 
hind the defendant.

There being no authority to the agent to complete a sale, the 
validity of the sale must turn upon the question of ratifies 
tion. During the conversation between Arundel and the défen
dant. that took place over the telephone on the 23rd. while 
Nelson was in Arundel's office, the defendant asked Arundel 
who was purchasing the land. Arundel then asked Nelson who 
was buying. Nelson made a reply which seems to have given 
Arundel the impression that some person in Winnipeg was the 
intending purchaser. Arundel then answered the defendant’s 
question hv saying, “It is a Winnipeg man.” At this time 
Arundel had no knowledge that the plaintiff was the intending 
purchaser, and In* did not until the following day become aware 
of the fact that Nelson was acting for Good and that Good was 
the person who wished to buy.

No further communication occurred between the defendant 
and Arundel until after the latter had closed the sale to Good, 
received the deposit and signed the memorandum as agent for 
the defendant. This took place on February 24. On the even
ing of that day Arundel called up the defendant on the tele
phone and informed him that the sale had gone through. Two 
conversations took place between these two men on the even
ing of the 24th. there being only a short interval between the 
two. They differ as to what was said in these two conversa
tions. but, as the trial Judge appears to have taken Arundel’s 
statement as to what passed, I shall assume that it correctly 
reported what was said. Arundel says that the defendant ap
proved of the sale and was satisfied with the terms. The name 
of the purchaser was not mentioned at this conversation. A few 
minutes afterwards, the defendant called up Arundel again and 
asked the name of the purchaser. He was then informed for 
the first time that it was the plaintiff Good. Good lives near
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Stonewall, close to the land in question, and owns the adjoin
ing farm. According to Arundel, when the defendant heard 
the name of the purchaser lie said, “Oh,” in a rather peculiar 
way, as if surprised. That was the only remark he made, and 
nothing further occurred at that conversation.

On the evening of February 24, Arundel wrote to the de
fendant reporting the sale and enclosing a cheque for the deposit 
received from the plaintiff. This letter was posted some time 
in the evening of the 24th, which was a Saturday. On Monday, 
at about half-past seven o’clock in the morning, and before he 
had received the letter, the defendant telephoned to Arundel 
repudiating the sale and saying he would not sell to a Stonewall 
man. Nothing had been done by the plaintiff on the faith of the 
alleged contract up to that time, except the payment of the de
posit.

The plaintiff's case must rest xvholly upon the alleged rati
fication by the defendant. There is no doubt that the defend
ant did at the first conversation with Arundel on the 24th. as
sent to the sale as reported to him by Arundel. This assent 
was given with the information furnished to him by Arundel 
on the previous day still fresh «a hi mind. Fart of this was that 
the sale was being made to a Winnipeg man. The defendant 
was willing to sell the land to a Winnipeg man but was not will
ing to sell it to a Stonewall man. This may have been a mere 
whim or fancy upon his part, but there is nothing to prevent a 
man from choosing the purchaser or class of purchasers he will 
deal with or from declining to sell to a particular man or class 
of men.

Ratification must be founded upon a full knowledge of the 
facts: La Banque Jacques Cartier v. City ami District Bank, 
13 A.C. 111, 118; Phosphate Lime Co. v. Green, 7 L.R. C.P. 43, 
57; Marsh v. Joseph, [1897] 1 Cli. 213, 247. The exception to 
the rule is where it is shewn that there was an intention to 
adopt the act at all events and under whatever circumstances, 
but I find no evidence of such an intention in this case.

It is argued that the defendant had all the knowledge that 
was material when he gave his assent to the sale as first re
ported to him by Arundel, and that the one thing not dis
closed to him, the name or description of the purchaser, was 
immaterial. In support of this argument the cases of Fellowes 
v. Gwydyr, 1 Sim. 63, 57 Eng. Reps. 502, 1 Russ. & M. 83, 39 
Eng. Reps. 32; Nash v. Dicks, 78 L.T. 445; and Smith v. Wheat- 
croft, 9 Ch.I). 223, were cited. The result of these and other 
cases bearing on that point is summed up by Sir Edward Fry 
in the following words:—

Tin* law now appears to Ik* that where one person is deceived as to 
the real party with whom he is contracting, and that deception either in-
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duces I hi ruiitrart <ir render» it» terms more beneficial to the deceiving 
party or more onerous to the deceived, or where it occasions any other 
loss or inconvenience to the deceived party, there the contract cannot be 
enforced .tgainst him : Fry on Specific Performance, fitli ed.. 107.

The saint* learned author, at page 108, quotes with approval, 
as embodying the equity principle, the following sentence from 
Pothier :—

Whenever the consideration of the person with whom I am willing to 
contract enters as an element into the contract which I am willing to 
make, error with regard to the |s>rson destroys my consent, and muse 
quently annuls the contract.

In the present cast* it is quite clear that the defendant was 
deceived by the statement which was made to him, innocently, no 
doubt, by Arundel, that the purchaser was a Winnipeg man. 
It must further he borne in mind that the contract was not 
one which the defendant himself made, but it was one made for 
him, without previous authority, and which it is sought to 
force upon him as one that was ratified by him. I do not think 
that he can be bound by the assent he gave in the first con
versation on the 24th, when the true facts had not been com
municated to him. After he learned that Good was the pur
chaser he did nothing in the way of ratification, and within a 
reasonable time he repudiated the sale.

For the reasons I have given, I think the appeal should be 
allowed with costs and the plaintiff's action dismissed with 
costs.

MAN.
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Camkron, J.A.:—I take Mr. Arundel's account of the trails Cem'ron- j.a. 
action as the statement of facts on which the plaintiff must re
cover, if he is to r<*cover at all. Mr. Arundel says lie asked 
Bescoby what was the lowest price he would take for the pro
perty in question, and Bescoby answered that he would take 
$:t,0(X) on time or $2,600 or $2,800 for cash. Mr. Arundel then 
pointed out that this figure was too high and that there would 
be no commission. There was then a discussion as to the pur
chaser and finally Mr. Arundel “got the price down to $2,400 
net cash, no commission.” Nelson (who was acting for Good) 
was to let Mr. Arundel know in a day or two whether the pur
chaser would take it on those terms. Now, there is not lu-r • or 
elsewhere in the evidence, anything to shew that Bescoby gave 
Arundel authority to sell (the burden of establishing which is 
on the plaintiff), with all that is therein implied. This case 
does not, therefore, come within Ituscnbaum v. He Is on, [1900]
2 Ch. 267.

The evidence on the point is open to this construction : that 
at Nelson’s request. Arundel applied to Bescoby for his lowest 
quotation of price on the property in question, that Bescoby
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gave it ami had no intention of doing more than that. Ft was 
open to liescohy, therefore, to accept or reject (Food's proposal. 
He had a reasonable time within which to do this, and whether 
we accept Mr. Arundel’s account of what took place or his 
own. it cannot lie said that, in refusing to accept the proposed 
purchaser, he delayed unreasonably.

I agree with the Chief dust in* that the appeal must be al
lowed.

îlnggart. J.A. 
Itii-liardi, J.A. Richards, and IIauuart, dd.A., concurred.

A/final allowed.

MAN. SNYDER v. MINNEDOSA POWER CO.
1913 I Decision No. 2. i

Decisions.
Manitoba Court of Appeal. Hoir ell, C.J..!/.. ItichanlH, Pcnlue. Cameron, 

atnl If a ffpart, JJ.A. October (1. 1013.

| S a filler v. Minunloua Cower Co.. 13 D.L.R. N04. nlllrmvtl.]

drotiMENT (§ VI A 2.1.))—Sta/f of proaidings whirr coun
terclaim aw at tint) trial. |—Appeal from decision of Galt, J., Id 
D.L.R. 804.

/•’. .1/. Hurbidgt, for defendant, appellant.
./. IV. E. Armstrong, for plaintiffs, ref s.

The Covrt dismissed tin* appeal, without calling upon the 
respondents’ counsel.

THOMPSON v. YOCKNEY 
t Decision No. 2. >

Manitoba Court of 1 ppeal. Iloirrll, C.J. 1/.. Itiehanlx, Penhii. Cameron, 
ami llappnrt, JJ.A. September 20. 1013.

| Thompson v. Yorkncp, 8 D.L.R. 770. nfllmnsl.]

Land titles i Torrens system) (S IV—4(h—Caveat—Agree- 
an nl to give mortgage. |—Appeal from decision of Mathers, C.J. 
K It.. 8 D.L.R. 776.

II. /•’. Tench, for defendant C. E. Yockney, appellant.
C. I*. Wilson, and J. E. Adamson, for plaintiff, respondent.

The Court dismissed the appeal without calling upon the 
respondent’s counsel.
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Re HISCOX and WINNIPEG JOBBERS ALTA.

11bvrlil Nii/n'einr Com I, Si oil. ./.. in I ‘ha win is, Mail 20. IIH.1, 1913

Homestead > IV -12)—Alii nation—Application to rcijis- Memo.
ter free from exications.] Motion oil originating summons on Nu isions. 
the application of the transferror for a direction to tin- registrar 
to register a transfer of land constituting the transferror’s 
homestead free from executions against him.

U'. »/. A. Mast ant, for tin- motion.
./. IV. (i. Morrison, for execution creditors, contra.

Scott, J„ held that where land is exempt from seizure as 
the homestead of the execution debtor, the latter, on making a 
sale and transfer thereof to a purchaser, must be taken to have 
agreed to do all things necessary to facilitate the registration 
of the purchaser’s title. Where, therefore, the registrar had re
fused to register the transfer except subject to the executions, 
the transferror has a sufficient .status to apply on originating 
summons for a direction to the registrar to register the transfer 
free from the executions. If, however, the transfer had been re
gistered and a certificate of title issued to the transferee, and 
stated to he subject to the executions, the latter would have 
been tin proper party to apply.

Ordi r math.

STEPHENS v. BANNAN and GRAY ALTA

Mbc lii Sn/m nir I'mo l. Sluart, Heel;. Simmon*, ami Walsh. ././
«rtolnr II. 1013.

1. La mi titles (Tokmexh system ) (6 IV—40)—Caveats - Kilim, in
i.ami titles umcK—Priority.

Of two person* «Mill iivijtiiriiig intcrv*t* fnmi a common nourri» in 
the same land under unregi*t«»rcd contract* for it* *ale, tin» one first 
tiling a caveat in the laiml Title* Ollier will, under tin» Land Title* 
Act. Alta. St at*. 100ft. ( li Kdw. VII.) cli. 24. relating to the tiling of 
eaveut*. In» entitled to priority in tin» absence of fraud even though 
lie may have had notice of the other’* eipiitahle interests in the land. 
(Per Beck, Simmon* and WaUh, .1.1. i

I Mr K Wop v. .1 Irxamlrr, I D.I..H. 8811, 45 Can. S.C.R. 551. and S'l/f/n 
v. Sank, it llalllc U.I,. «(• />. Co., 14 D.L.R. 81, <»oii*$dered; and *ee An 
notation at end of thi* ea*e.|

2. Vendor and ci ki iiaser (Kill—5)—Payment ok i»i ri hase money
RECOVERY OF—Fa II. VSR OK TITLE.

Where one of two vendee*, both of whom claim the *iune land under 
unregistered contract* of sale from the same common source, i* en
titled to priority hv reason of 11 rat tiling a caveat in the l#an«l Title* 
Olliis». the other may n»eover from hi* vemlee all payment* made by 
him under the contract, with interest, together with the costs of 
investigating the title, or incident thereto. (Per Beck and Simmon*. .1.1.1

S.C.
1913

Appeal on a stated ease by one of the defendants from a statement 
judgment in favour of the other defendant in an action relating
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to tlu* priorities acquired by the filing of caveats in the land 
titles office in respect to two different contracts for the sale 
of the same land.

The ap| *al was dismissed.
O. M. liifjffar, K.C., for defendant Hannan (appellant).
G. It. O’Connor, K.(\. for defendant Gray (respondent).

Sti art. J. :—The cases cited to us referring to priorities of 
equitable titles seem to me to have very little bearing upon the 
present case. In most of the eases the decision was forced be
cause one of two innocent persons must suffer by the fraud of a 
third. In the present case Hannan does not need to suffer at 
all. Stephens, the plaintiff, offers to pay her money back with 
interest. She can be placed exactly where she was before pay
ment of the money. That is a very different case from those 
in which there is a contest to decide who shall have a first mort
gage and who a second. If, in those cases, both had been obvi
ously quite secure in so far as money advanced was concerned, 
which is the case here, there would have been no contest and no 
report in the law books. This consideration seems to me to 
remove the case from the field of equity altogether, at least so 
far as negligence and laches is concerned. One party of the two 
will simply have to lose what he thinks is a good bargain, but 
he will not be deprived of any money advanced. Particularly 
with reference to Hannan, she will not even lose a good bargain 
on account of the laches or negligence of Gray or his predeces
sors in title. The exact position rather is that it was precisely 
because of some negligence or laches on their part that an 

ity to make a good bargain was presented to 
her. Hut, when she is not to be left in any worse position than 
she would have been if she had made no bargain at all inasmuch 
as all her money is safe and will be paid back with interest if 
she does not get the land. I am unable to see why any negli
gence or laches on the part of the other people can be complained 
of by her. If after receiving money from Hannan, Marion 
Stephens had disappeared or had become insolvent so that 
Hannan could not got her money back, then, and in my opinion 
then only would the principle of negligence or laches become 
applicable. In such a case, I think something might have been 
found to depend on the whereabouts of the agreement of sale 
from the Hudson Hay ('o. to Stephens whieh is a matter not 
mentioned in the case. If, for instance, Dodge and Goldsmith, 
although being the assignees of that agreement, failed to acquire 
possession of it. hut I * ft it in the possession of Stephens where it 
was found by bis executors and by Marion Stephens and Hannan 
had seen it and acted on the faith of it in paying over her money 
then a more serious charge of negligence or laches might have

A3^^50B
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been suggested. Of course one answer would have been that 
the assignment referred only to one lot and Stephens was en
titled to retain the original agreement with respect to the other 
two lots. Hut the case is silent upon this point and in any case 
for the reasons I give, 1 do not think the question is here a 
material one. The ease in my opinion resolves itself into the 
question, which of the two claimants has the best strict legal 
right to demand title, that is. to have his bargain enforced? 
Leaving aside the question of caveats for the moment it seems 
to me that the one who can trace his title to the earliest agree
ment of the common vendor ought to prevail, that is to say that 
we have here a simple case for the application of the rule, qui 
prior ( st t< mport potior est jure. Gray traces his title to an 
agreement of 1905, Hannan only to an agreement in 1911 or, if 
you like, to a devolution from Stephens in 1907.

In my opinion the agreement of July 25, 1906, between 
Stephens and Dodge and Goldsmith became effective as be
tween the first and second parties thereto although the approval 
of the Hudson Hay Go., was never obtained. There is nothing 
in the document to suggest that such approval was to he a con
dition precedent to its effectiveness as between the parties who 
in fact signed it.

In the recital the approval by the company is made a con
sideration for the personal covenant by the assignees with the 
company to pay to them the balance due under the original 
agreement with respect to the one lot and it is so expressed in 
the express covenant with the company. The recital also shews 
that approval by the company was to he a consideration for the 
assignor agreeing to continue liable to them, obviously a some
what futile provision, hut probably intended to prevent any 
suggestion of an implied release hv the company in ease they 
approved of the assignment.

I do not think it would have been open to Stephens to say 
to Dodge and Goldsmith that because they never secured the 
approval of the company the deed was not effective as between 
them. It was as much Stephens' duty to obtain that approval 
as it was theirs. The real test is, could Stephens after executing 
that document and delivering it to Dodge and Goldsmith 
have withdrawn and refused to lie hound by it on the ground 
that the approval of the company had not been obtained. It 
seems very evident that he could not have done so. The case 
stated shews that the approval of the company would have been 
forthcoming at any time it was asked for. How could Stephens 
even after considerable delay by Dodge and Goldsmith pos
sibly with any shew of right say to them “You have delayed in 
getting the company's approval; you have not obtained it. I 
withdraw altogether and repudiate the agreement ?” Could

ALTA.
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Bannan
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they not have replied by asking tin- simple question, “Why did 
you not obtain their approval yourself! It was always open to 
you to do so and as inueli your duty as ours ?”

With respect to the contention that when Stephens or to 
speak more accurately his representative paid up the arrears to 
the company lie thereby acquired the rights theretofore enjoyed 
by the company to re-sell on default. I confess to an inability 
to see how that result could arise. By the assignment the 
assignees covenanted to indemnify Stephens against the pay
ments due the company. It seems clear that if they failed in 
that and Stephens had to pay lie had a right of indemnity and 
a vendor's lien for what was practically unpaid purchase money. 
The assignment, if it had been accepted by the company, would 
have made Dodge and Goldsmith subject to the terms of the 
original contract as between themselves and the company and 
ihat is what the habendum clause in the assignment means; but 
that is a different thing from their becoming subject to those 
terms as between themselves and Stephens, where the assign
ment had never been approved by the company, merely on ac
count of Stephens having to pay up the arrears. I can see 
nothing in the assignment to point to an intention that the terms 
of the original agreement should over apply as between Stephens 
and Dodge and Goldsmith. And even if it did, I doubt if a 
resale could be made without notice. The default clause in 
the original agreement does not say that there may be a resale 
without notice and even assuming that that clause must be given 
at least some effect I would hesitate to say that a Court of 
equity would give effect to it at all where no notice had been 
given before the resale.

A more reasonable argument might be that there was evi
dence of such an abandonment owing to the long delay that 
tin* contract of sale should be treated as at an end. But the 
company did not seek to enforce such a rule; and as between 
Stephens and Dodge and Goldsmith the matter did not take 
the form of an agreement of sale as it did in the subsequent 
links in the chain but of an absolute assignment, a grant and 
conveyance of Stephens* rights to the grantees. An action for 
specific performance by Dodge and Goldsmith against 
Stephens would not be possible or necessary. It was an executed 
contract, not an executory agreement. Stephens’ rights were 
clearly (1) a right of indemnity, (2) an unpaid vendor's lien. 
But I see nothing more.

The result is that 1 think Gray has the better right to call 
for a conveyance subject to his payment of the share of the 
arrears paid by Marion Stephens applicable to his lot which 
the case states his willingness to pay.

This makes it strictly unnecessary for me to deal with the
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question of the cavents. But I think it right to say that I cannot 
at present accept the view of the effiH-t of see. 97 of our Land 
Titles Act, which is presented in the judgment of my brother 
Beck. The section is obscure. It says:—

Registration by way of caveat whether by the registrar or by any 
caveator shall have the same effect, as to priority as the registration of 
any instrument under this Act.

The expression “registration by way of caveat” suggests the 
question—“registration” of what? Does it mean the registra
tion of some otherwise un registrable interest by means of the 
tiling of a caveat? If Parliament meant to enact that a person 
having an interest un registrable under any other provision 
of the Act might register that interest by filing a caveat under 
sec. 84 it would have been very simple to say so. It is well 
known that the particulars of the interest claimed do not need 
to be shewn in the caveat but only its general nature: sec. 8f> 
and McKillop v. Alexander, 1 D.L.R. 586, 45 Can. S.C.R. 551 
at 580. Usually under Registry Acts the idea of registering a 
document is to give the public notice of it as well as an oppor
tunity of examining its contents and terms.

The expression “registration by way of caveat” does indeed 
seem to suggest that the draughtsman had in his mind the idea 
of registration of something other than the caveat. Hut the 
use of such an obscure term without anything in the foregoing 
c* s to suggest the same idea cannot in my opinion affect the 
meaning of secs. 84 and 85 which provide, not in so many words 
for registering certain interests, but merely for the filing of a

against tlu* registration of any person as transferee or owner of. or of any 
instrument affecting «licit estate or interest, unless such instrument be 
expressed to be subject to the claim of the caveator.

The clause I quote evidently means that another person may 
become registered owner in the face of the caveat provided 
his certificate Is expressed to be subject to the claim of the 
caveator and we know that this is sometimes done in practice. 
Does this not mean “subject to the claim as it existed immedi
ately prior to the filing of the caveat” or can it possibly mean 
subject to that claim plus something else? Surely the “claim” 
of the caveator means his claim when he proceeds to file his 
caveat and not anything more.

Again, I am afraid of the results of the interpretation given 
by my brother Heck. Sec. 84 says that a person claiming under 
a will may file a caveat. Then suppose A gives B an agree
ment of sale of certain lands either before or after having 
devised them in his will to (\ and dies. Then suppose C files a 
caveat us claiming under the will. Does he get priority over B.'

22—14 D.L.B.
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that n will speaks only from death does not differentiate the 
case because an agreement of sale can only speak from the date

Stkphf.ns
of its execution and if in the one case there was nothing for the 
will to act upon, then what is there for a second agreement of 
sale to act upon so as to give a caveat the power of creating 
effectiveness in it as against a prior agreement of sale?

Or take the case of a caveat filed by reason of an execution.
Stuart, J. A, a debtor, transfers property to his wife B. 13, being regis

tered owner, agrees to sell to C, an innocent purchaser for 
value. I), a creditor, afterwards gets judgment against A. 
issues execution and files a caveat claiming the right to set 
aside the transfer to 13 as fraudulent and void as against credi
tors. Does (', having registered no caveat, suffer postponement 
to I), because D’s caveat has given him priority?

Furthermore sec. 97 says that registration by way of caveat 
shall have the same effect as to priority, etc. The question is 
“as to priority of what”? It would have been quite easy to 
say “of the interest claimed” but those words are not there. 
Surely the priority must he priority in relation to the nature of 
the document filed. The document filed is a caveat, a warning, 
and, in terms, a prohibition to the registrar. All persons deal
ing with the land after that date are given notice of and must 
he held to have notice of the interest claimed. If A’s caveat 
is filed on January 10 then A gets priority by virtue of the 
Act over dealings subsequent to that date. If 13. files his caveat 
only on the 20th he gets priority by virtue of the Act only over 
dealings subsequent to that date. In this way is not A given 
some priority which 13 may possibly not be given ? If both 
A’s and 13’s interest arose before the 10th that might not be 
so, their priorities being determinable by the equitable rules, 
but if It’s arose between the 10th and the 20th then A stands 
ahead of him while 13 must compete under the equitable rules 
with all persons acquiring interests between the 10th and the 
20th or indeed, except A, before the 20th at any time. Surely 
this is giving some effect to section 97 without going any further.

Finally, I think we ought not to disregard the judgment of 
Anglin. J., in McKillop v. Alexander, 1 D.L.R. 586 at 602 ct scq., 
which was the judgment of three out of five Judges of the 
Supreme Court of Canada. It is true section 97 of our Act is 
not found in the Saskatehewan Act but the judgment there 
treats a caveat as coming within the meaning of “an instru
ment” under the Act and yet, although this interpretation 
brings a caveat within the meaning of the general section of 
the Saskatchewan Act as to priorities and thus practically 
makes the provisions of our sec. 97 also a part of that Act, the 
Court did not attempt to decide the case in favour of Alexander
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on such an obviously simple ground and there are expressions in 
the judgment of Anglin, J., on page 606, which point to his be
ing of a contrary opinion.

My present view therefore is that section 97 does not give 
anything more than protection against interests subsequently 
created and as i think it unnecessary for the purpose of the 
present appeal to decide the point, which is one of the very 
gravest importance, I should prefer to have the point argued 
more fully than it was in the present case before expressing a 
final opinion.

I however agree with the result arrived at by my brother 
Heck and with the answers In* proposes to the questions asked.

ALTA.

S.C.
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Beck, J. :—Thomas A. Stephens obtained an agreement 
from the Hudson's Hay Company dated November 27, 190"), for 
the sale to him of three lots in Edmonton—lots 178. 199 and 
200 in block 8, II.B. Reserve—for a total price of $9.10 pay- 
abb1 % in cash—actually paid at the time—Vft in one year and 
i/{ in two years with interest at the rate of 7 per cent, per 
annum. This agreement contained the following provision:—

Amt it is expressly understood and agreed by and between the parties 
hereto that time is to be considered the essence of this agreement and 
that unless the payments are punctually made the suid parties of the 
first part shall be at liberty to re enter upon or resell the said lands and 
all payments theretofore made on account thereof shall lie forfeited.

An instrument dated July 25, 1906, stated to be made be
tween Thomas A. Stephens of the first part, E. L. Dodge, and 
Robert Goldsmith, of the second part, and the Hudson's I*>a\ 
Company, of the third part, recited Stephens’ agreement of X«>\ 
ember 27, 1905, to purchase the land thereinafter menti nod: 
his desire to assign his interest therein to Dodge and Go ith; 
their agreement, in consideration of such assignm living 
accepted by the company, to give their personal covenant to the 
company to perform the covenants and conditions entered into 
by Stephens; and Stephens’ agreement, in consideration of the 
company accepting the assignment, that neither the assignment 
nor the company’s acceptance thereof shall affect Stephens’ 
liability to the company. The instrument then witnessed that 
in consideration of the premises and of $1.00 Stephens assigned 
to Dodge and Goldsmith nil his interest in lot 178— 
the sum of $210.0(1 lieing dm» to (the company) payable in two annual 
payments of #108.34 dating from November 27. 1U0.>, with interest 
at 7 per cent, together with all the right, title and interest of (Stephens) 
in the said agreement so far as the same relates to the above described 
land and all benefit* thereunder.

There was a covenant by Dodge and Goldsmith to indemnify
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Stephens in respect of the shove mentioned unpaid instalments 
and a covenant by them
in consider»tion of (the cotiipnny) accepting this assignment which ac
ceptance may bo without formal execution hereof by
the company that they would make the payments to the com
pany and that in default the company should have the same 
rights against all parties as to cancellation of the said agreement 
and otherwise as it had against Stephens in ease of his default. 
The transaction represented by the above mentioned assignment 
had evidently been arranged some time before for evidently in 
anticipation of the execution of the formal assignment Dodge 
and Goldsmith by instrument dated June 1, 1906, they agreed 
to sell the same lot 178 to one Lloyd for $800 payable $150 
down, $216.67 in three months, $216.67 in six months with 
interest at 8 per cent, per annum, and $108.33 on or before 
November 27, 1906, and $108.33 on or before November 27, 
1907. The purchasers covenanted to pay taxes imposed on 
or after June 1, 1906. By instrument dated March 18, 1911, 
Lloyd agreed to sell to Gray the same lot 178 for $1,100. pay
able $550 down, $275 on or before September 18, 1911, $275 on 
or before September 18, 1912—interest running at 8 per cent, 
per annum; the purchaser was to pay taxes imposed after the 
date of the agreement. The land had been assessed to Stphens 
for the years 1906 to 1911. The taxes for these years had not 
been paid. Gray paid all these arrears on October 18, 1911.

It was admitted that the H.B. To. would, if it had been re
quested to do so, have approved of the assignment from Stephens 
to Dodge and Goldsmith upon payment of any balance of pur
chase money in arrear.

On November 16, 1911, Gray tiled a caveat against the lot in 
question claiming an interest as purchaser under this latter 
agreement. The foregoing is a statement shewing the founda
tion for Gray’s caveat. Mrs. Bannan filed a caveat on Decem
ber 21, 1911, and I now set forth the foundation for her caveat.

Thomas A. Stephens died on July 21, 1907, leaving a will 
whereby lie appointed executors and devised and bequeathed 
the whole of his estate to his sister Miss Stephens. Probate of his 
will was granted on August 17, 1907.

The executors in accordance with the proper practice and 
procedure obtained an order from a Judge directing an adver
tisement for claims against the estate and an advertisement was 
duly published in accordance with the order during August and 
September, 1907.

The executors wound up the estate promptly and Miss 
Stephens became entitled to all the remaining assets of the estate 
including so far as then appeared the lot in question. On April 
16, 1908, a certified copy of the probate was sent to the Hudson’s 
Bay Company by the solicitors for the executors.
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On October 18, 1910, the Hudson’s Bay Company demand- ALTA, 
ing the immediate payment of the whole balance of purchase s c 
money and interest of the three lots under the original agree- 1013
ment between the company and Miss Stephens, she paid them ----
the whole amount, of which $293.86 was the proportion payable ®ra‘*BN8 
in respect of lot 178—tin* lot in question. Bannan

On February 11, 1911. Miss Stephens, believing herself abso- and 
lutely and beneficially entitled to lot 178, and Gray’s caveat (,RA*
not having been filed, by instrument of that date agreed to sell »cck. j.
the lot in question to Mrs. Hannan for .$1,200, of which she then 
received the down payment of $400.

On December 21, 1911, Mrs. Hannan filed a caveat against 
the lot in question claiming an interest as purchaser under her 
agreement from Miss Stephens.

On the 29th of the same month she paid Miss Stephens the 
whole balance of the purchase price and interest, and thereupon 
Miss Stephens, who up to this time, although she had paid the 
Hudson's Hay Company the whole purchase money for tin* 
three lots had refrained from asking for a transfer merely be
cause there was no urgent reason to do so, through her solicitors 
obtained an abstract of title to the lot in question for the pur
pose of sending it to the company as part of the material upon 
which to ask the company for a transfer to her.

It was then for the first time that Miss Stephens had notice 
that Gray had filed a caveat or that there was any adverse claim 
to the lot. The executors had never had any notice of any 
claim adverse to that of Miss Stephens; nor till then had Mrs.
Hannan.

The lot had never been occupied or improved.
Miss Stephens is ready to transfer to either Gray or Mrs.

Hannan as she may be directed by the Court.
As has been stated the question we have to decide is whether 

Mrs. Hannan or Gray is entitled to the lot in question.
There is a provision of the Land Titles Act, (Alberta Stut.

1906, (6 Kdw. VII.) ch. 24, It.S.S. 1909, eh. 41] to which refer
ence will be specially necessary. Section 97 says:—
Registration by way of cave it whether by the registrar or by any caveator 
shall have the same effect as to priority as the registration of any instru
ment under this Act and the registrar may in his discretion allow the with
drawal of such caveat at any time and the registration in lieu thereof of 
the instrument under which the person in whose behalf such caveat was 
lodged claims his title or interest, provided such instrument is an instru
ment that may lie registered under this Act: and if the withdrawal of such 
caveat and the registration of such instrument is simultaneous the same 
priority shall lie preserved to all rights under the instrument as the 
same rights were entitled to under the caveat.

I have quoted the whole of this section in order that it may 
plainly appear that it applies to a caveat founded upon an in-
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Htrument not registrable under the Act or indeed upon a claim 
not founded upon any instrument in writing at all. See sec. 84.

No section corresponding to sec. 97 appears in the Saskatche
wan Act under which the ease of Mi Killop v. Alexander, 1 D. 
L.R. 586, 45 Can. S.C.R. 551, was decided.

This Court is of course hound by the essential reasoning 
upon which McKillop v. Alexander is based and I readily assent 
to it; but with great respect I think Mr. Justice Anglin who 
gave the opinion of the majority of the Court when he said that 
a caveat is an instrument under the Act was presenting a view 
which was not an essential part of his reasoning and which is 
incorrect. A caveat is in my opinion nothing more than a 
caution—as it is called in some similar Act—and an effective 
notice of a claim of title grounded upon something else and pre
venting any change in the rights of the caveator by dealings 
with the land subsequent to the lodging of the caveat.

Under tin* decision of the Supreme Court of Canada it seems 
settled that apart from a provision to the effect of sec. 97 of the 
Alberta Land Titles Act, where two caveats are bulged the first 
caveator does not necessarily acquire priority—his claim may 
by his laches and the greater carefulness of the second caveator 
he postponed to that of the latter; for instance, of two persons 
who obtained agreements for sale from the registered owner if 
the seeond in point of time paid his full purchase money and 
obtained a transfer which he could not register by reason of 
his not being able to obtain possession of the certificate of title 
he would no doubt Im* held to have priority over the first cave
ator because his title was the stronger. Rut under the Alberta 
Land Titles Act in view of sec. 97 it seems to me the result would 
be different ; tliat of two innocent persons claiming under equit
able titles—and all unregistered interests are merely equitable 
interests—the one who first lodges a caveat secures priority. 
The claim of each caveator must, of course, be grounded imme
diately or immediately upon a dealing with the registered owner 
and the two caveats must claim to affect in whole or in part the 
same interest in the land. Kraud of course would vitiate the 
claim of either. Mere notice is declared not to lie fraud (see. 
135). It has been held however by this Court at this sittings in 
Sydii v. Sash-, ct’ Italtle d" I). Co.t 14 D.L.R. 51, that 
notice, plus knowledge that a contemplated acquiring of an 
adverse interest will defeat or prejudice the prior interest and 
plus the actual acquiring of the adverse interest, is fraud, and 
this is in accordance with decisions of Courts of the Australian 
colonies where the Torrens system of land registration was first 
introduced. Notice, however, of a prior interest received after 
the acquiring of an adverse interest and active steps then to 
preserve the innocently acquired adverse interest is clearly not
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fraud. Fraud affects the question of the validity of the claim. 
Notice affects the question not of its validity but solely of its 
priority. So with tin* question of laches or vigilance.

Sec. 37 deals explicitly with priorities and hence in my opin
ion embraces cases where notice, laches, or vigilance would 
otherwise be important questions for consideration.

The result in my opinion is that us between the claims of 
two caveators the section fixes the priorities of the claims accord
ing to the dates of the lodging of the caveats so that the only 
questions that can be open between the two caveators are (1) 
whether the respective dealings with the land—were it not for 
the other—created an interest—and that in the same interest in 
the land, and (2) whether the claims of either of the caveators 
is voided by fraud.

In my opinion, therefore, for the reasons I have stated the 
claim of Gray, lie having lodged his caveat first, is entitled to 
priority—even though at the time of doing so lie may have had 
notice of the prior equitable interest of Mrs. Hannan or her 
predecessors in title, and notwithstanding any laches that may 
be attributed to him or his predecessors in title or the greater 
vigilance and activity of Mrs. Hannan and her predecessors in 
title.

In the event of this Court finding that Gray is entitled to 
the land we are asked several further questions:

(а) Wlmt. sum should he paid by Gray to Miss Stephens!
This amount should be the amount paid by Miss Stephens

to the Hudson’s Hay Company in respect of the lot in question 
for the balance of purchase money and interest which under 
the assignment from Stephens to Dodge and Goldsmith they 
covenanted to pay to the company. The amount paid by Miss 
Stephens for this purpose is agreed to be $233.86, paid on 
October 10, 1310. I think Gray should pay this amount with 
interest from that date to the actual date of payment unless 
with regard to interest he is shewn to have set aside the amount 
after having offered on May 20, 1312, Miss Stephens $348.63 us 
representing the proper amount at that date.

(б) What sum should Miss Stephens pay to Mrs. Hannan! 
and;

(c) Is Mrs. Hannan entitled as against Miss Stephens to 
damages other than her costs of investigating the title?

1 think this sum should be the total of the several sums paid 
by Mrs. Hannan to Miss Stephens with interest on each pay- 
ment from the date of the respective payments together with 
the expenses Mrs. Hannan was put to in investigating the title 
and incidental thereto. I agree with the learned Chief Justice 
that the English rule as to damages in the ease of breach of con
tract for the sale of land should be applied in this jurisdiction
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titles. If this view is correct, the last question calls for no 
answer.
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In the result in my opinion the appeal should be dismissed 
with costs.

N.B.—Since writing the above it lias been called to my atten
tion that the answers to the several subsidiary questions were 
not the subject of appeal. My answers are substantially the
same as those of the trial Judge. The latter will stand.

SimmoiiN, J. Simmons, J., concurred with Keck, J.

Wslsh. J. Walhii, J., concurred with Stuart, J.

• Appeal dismissal.

Annotation Annotation—Land titles (Torrens system) (8 IV—401— Caveats—Priori

Priorities

caveats .

ties acquired by filing.

Tin» general question an to what constitutes a “caveatable interest” 
ami wlm is entitled to file a eave.it in considered in an annotation to 
Itr UooHcrana Subdivision and (hand Trunk Pacific Branch Linen, 7 D.L.R. 
«74. «7».

In thin note the question considered is what priority is acquired by the 
filing of a caveat.

By filing a caveat in the land titles office one who acquires a right in 
land under an unregistered agreement of Hale, will have priority over a per
son claiming under a prior agreement, of which the caveator did not have 
notice when acquiring his interests in the land: Brookshank V. Burn, .1 
Alta. L.R. Sô 1. And one who first acquires the right to purchase land will, 
hv filing a caveat, have precedence over a person claiming to he a subse
quent purchaser: Edgar v. Caskey (Alta.). 4 D.L.R. 400.

Where one holding an interest in land under a contract of purchase 
agrees to sell the land to another person, lint subsequently sells it to a 
third person, who did not have knowledge of the prior agreement to sell, 
the former, by filing a caveat before the latter, paying all of the purchase 
money and receiving an assignment of the original vendee's agreement 
( which receive» the approval of the original vendor as required by the 
terms of the agreement) will acquire priority over such third person, ami 
can obtain specific performance of his agreement: Alexander v. desman, 4 
Sask. L.R. 111. affirmed (sub now. McKilhtp v. Alexander), 1 D.L.R. 580; 
45 Can. H.t’.R. 3H2.

But where a person agrees to purcliasc land under a contract which 
prohibits the assignment of the agreement except for the whole of the 
vendee's interest, and then only with the approval of and countersigning 
by the vendor, one to whom the vendee agrees to sell a portion of the 
land does not acquire priority, by the filing of a caveat, over a third per
son who for value and without notice of the caveator's claim with the 
approval of the original vendor, took an assignment of the original ven
dee’s entire interest: Be (Ireen (Sask.), 9 D.L.R. 301.

A person who sells land under an agreement that the purchaser should
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Annotation {continued) — Land titles (Torrens system) ( 8 IV—401 Annotation
Caveats—Priorities acquired by filing. _------

Priorities
give back a purchase money mortgage thereon which he failed to do. will. 
by tiling a caveat. a<quire a superior right over a mortgage subsequently 
given by the purchaser to a third person : Thom paon V. YOrkney (Man.). R 
D.L.R. 770. And a mortgagee, whose mortgage by reason of a defective 
description of the land, cannot be registered, may protect his rights ago list 
subsequent encumbrances by filing a caveat: Reeves v. Stead (Saak.), HI 
D.L.R. 422.

A vendee in a contract for the purchase of land does not. by the filing 
of a caveat, acquire priority over an execution lodged against the land 
before the making of the agreement of sale: Re Price, 6 Saak. L.R. 3IR. 4 
D.L.R. 407. And where, by reason of a misdescription of the land, a mort
gage given by a vendee who had not ax-quired title, was not subject to 
registration, and the mortgagee filed a caveat, the priority thus acquired 
against executions subsequently lodged against the vendee is lost by the 
mortgagee, on the vendee acquiring title to the land, taking and register
ing a new mortgage and voluntarily discharging his caveat: Royers I.um- 
her Vo. v .Smith (Sask.t. R D.L.R. 871.

In A mot V. Peterson, 4 Alta. L.R. 324. 4 D.L.R. Ml. lt,vk. .1.. in speak 
ing of the effect of see. 97 of the Alberta Land Titles Act, 6 Kdw. VII. eh.
24, which declares that "registration by way of caveat . . . shall have 
the same effect as to priority as the registration of any instrument under” 
the Act. in ellWt, said that such priority applies only to those claiming 
under the same root of title, and that the one first filing a caveat would 
thereby acquire priority over the other ; but that priority could not be 
thus acquired where the caveator and the caveutee claimed under a differ
ent root or title.

REEVE v. MULLEN. ALTA
Alberto Supreme Court, Heel:. Stuart, Simmons, ami Walsh, ,/./. -----

October ». 1913. S. C.
1. Vendor and pi kciiahkk (8 IB—5)—Payment ok purchase money—

Recovery dr—Real party acting ostensibly as agent—Lia
bility of—Inability to make title.

Purchase money paid to and which is retained by one who, although 
acting ostensibly as agent in reality acted for himself in agreeing to 
sell land and received the money entirely for his own benefit, may lie 
recovered by the payer where the payee was unable to give a title to 
the land.

[See Annotation at end of this ease.|
2. Vendor and purchaser (8 IE—25)—Rescission of contract—Notice

of—Bringing action to recover payment as.
The commencement of an action to recover money paid on an agree

ment to purchase land, on the ground that the vendor was without 
title, is a sufficient notice of rescission by the vendee to east on the 
vendor the obligation of shewing in defence that he has a good title.

Appeal by the defendant from a judgment against him for Statement 
the return of money received on a contract for the side of land.

The appeal was dismissed.
/>. II. MacKinnon, for plaintiff.
II. II. Parlée, K.C., for defendant.
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Stvart, J. :—In March, 1910, Mr. Ewing, a barrister of Ed
monton, wax registered owner of a certain lot. About that time 
he sold it under an agreement of sale, which provided for de
ferred instalments of the purchase price, to one Z. W. Mitchell.

On May 0, 1912, when Z. W. Mitchell was considerably in 
arrears in his payments to Ewing, one Clifford Mitchell, a son 
of Z. W. Mitchell, entered into an agreement in writing with 
one Oscar T. Nelson whereby he agreed to sell this same lot to 
Nelson for the sum of .$4,500, of which $1,000 was a cash pay
ment and the remainder was deferred. This agreement was 
negotiated by the defendant Mullen, who was a real estate agent. 
It appears that $1,200 was in fact paid in cash, $70 being paid 
on May 3, when the verbal arrangements were ' , and $1,130 
on May 6. These payments passed into Mullen's hands as agent 
for Mitchell. The receipts given to Nelson by Mullen shew the 
purchase price to have been $4,700. The $200 difference was 
apparently added by Mullen as commission. He paid only 
$1,000 to Mitchell, although there is, so far as the evidence goes, 
a possibility that Mitchell also may have been charged a commis
sion. Between the 3rd of May and the 6th, that is, after re
ceiving the deposit from Nelson, but before having the agree
ment signed, Mullen, according to his own evidence, went to 
Ewing and learm Ewing had sold, not to Clifford Mitchell,
but to Z. W. Mitchell, and that there was some $1,900 still due to 
Ewing from the elder Mitchell. As he stated in his evidence 
Mullen recognized that “before he closed out the sale from 
Mitchell to Nelson it was up to him to form a chain of agree
ments from the registered owner” and “that he knew there 
ought to be some agreement between Z. XV. Mitchell and Clifford 
Mitchell.” In consequence of this Mullen sent his brother, one 
Fred Mullen, to see Clifford Mitchell. Fred Mullen swore that 
he saw some document, whether an agreement or an assignment 
he could not say, “to the effect that he (Clifford Mitchell) had 
)>ought through Z. \\r. Mitchell.” This evidence was objected to 
and was rejected by the trial Judge. The defendant Mullen, 
however, said that he received this information from his 
brother, lie did not suggest that lie had any attempt to
secure this document from Clifford Mitchell ; although, as Mit
chell was selling out absolutely to Nelson, it would appear that 
the document should have been passed into Nelson’s possession 
as part of his muniment of title. According to his own story, 
Mullen, relying merely upon what his brother had told him he 
had seen, the description of was at best very vague, put
through the sale from Mitchell to Nelson, took Nelson’s money 
and passed it on to Mitchell reserving the comfortable sum of 
$200 for himself.

Next, Nelson left the property in Mullen’s hand for resale at
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the price of $.">,500. Then Mullen, who had some other lota known 
ns the Garneau lots in his hands for sale from one Seahrook, 
asked Nelson to buy them and Nelson, after examining them 
and being satisfied with them, agreed to take them if Mullen 
could find a purchaser of his (Nelson’s) interest in the Ewing 
lot. After Mullen had told Nelson that he had a deal arranged 
for the Ewing lot Nelson paid a deposit to Mullen of $70. This 
was on May 11. The purchase price of the Garneau lots was to 
he $8,800. Then Mullen seems to have arranged with one 
Mouncey for the purchase of Nelson's interest in the Ewing lot. 
On the same day, May 11, he received $f>0 from Mouncey as a 
deposit on tlrn purchase hv Mouncey from Nelson of the Ewing 
lot at $5,500. The receipt expresses the terms to have been 
$2,000 cash, $2,000 by assumption of a mortgage of $2,000 which 
Ewing had given and $1,500 in three deferred instalments.

It s that the first payment from Nelson to Seahrook
for the Garneau lots was $1,800. Then- was a commission due to 
Mullen both from Nelson and from Seahrook. Mullen, as he said, 
having every confidence in Mouncey, to whom Nelson was sell
ing and ,t only received $50 from him undertook to ad
vance to Nelson on Mouncey’s account the remaining $1,950. 
But as Nelson had to pay Seahrook, Mullen’s other client, $1,800, 
the matter including commissions was a* i-d by Mullen paying 
Nelson $5(1 and paying directly to Seahrook the sum of about 
$1,800, or as he said, a little less, g for a commission.

Next, it appears Mouncey hacked out of the pun" of the 
Ewing lot and Mullen, who hud really advanced nearly $1,800 
on his account, or if we commission, $1,950, was left
to do what he could to protect himself in the precarious posi
tion in which his manipulations had placed him. It does not 
appear that Mouncey had signed anything which would hind 
him. Mullen then got tin- plaintiff Reeve to come into the affair 
and to buy the Ewing lot in Mouncey’s place. Of course, to keep 
up the general character of the whole series of events, Reeve had 
property himself to sell ami his purchase of the Ewing lot was 
contingent on his being able to sell his own lots which are called 
the (/'romdnle lots. Of course, also, Reeve only had what is called 
an “equity” in these Cromdale lots, lie was prepared to sell or 
dispose of them at a \ ion of $4,200, which would give him 
an “equity” of $2,400. One Stearns, whether at Mullen’s in
stance or not does not appear, found a purchaser for this equity, 
viz., one Armstrong. Armstrong agreed to give $2..'$00 for the 
equity which Reeve accepted. Things then took a short cut. 
Nelson assigned his purchase agreement with Mitchell to Reeve, 
Reeve agreed to assume $8,500 encumbrance and to pay $2,000 
in cash to Nelson. Reeve assigned his agreement in regard to the 
Cromdale lots to Armstrong. Nelson, it will he observed had
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already received payment by means of Mullen’s cheque to Sea- 
brook. So no more money was coming to him. Strictly Arm
strong should have paid Reeve $2,300 and Reeve should have 
paid Mullen $2,000. Hut here another short cut was taken. 
Armstrong paid to Mullen directly the $2,300. Of this $2,000 
was cash and Mullen got also a horse which was put in at a 
valuation of $300, although he said he sold it for only $190. 
Reeve received none of the money coming from Armstrong. The 
horse was apparently treated as commission which Reeve ought 
to pay, whether the $190 received for it ever reached the hands 
of Stearns, who negotiated the sale to Armstrong, does not ap
pear. Upon the evidence Mullen still retains it. Subsequently, 
on July 20 Mullen paid $50 back to Mouncey.

The exact position in which Mullen stood in relation to Reeve 
is a chief point in dispute in the case. Did he deal with Reeve 
as owner of the Ewing lot and sell as owner or was he merely 
an agent for some one else, either Nelson or Mouncey f Before 
referring to this, one last finishing touch is alone necessary to be 
mentioned to complete the marvellous tale. Reeve actually en
tered into an agreement to sell the Ewing lot back to Clifford 
Mitchell ! Hut no money ever passed and Mitchell appears to 
have got into trouble in the Police Court.

Such is the delicious mess which the wild scramble of a 
number of men for a handful of what is popularly called the 
unearned increment has cast into the Court for examination.

Reeve afterwards discovered that there was difficulty about 
the title. He had parted with $2,300 of his money and this was 
in Mullen’s hands. So he has brought this action against Mullen 
alleging that Mullen agreed to sell to him the lot in question, 
that to save multiplicity of conveyance an assignment from Nel
son to the plaintiff of the Mitchell agreement was taken, that 
Mullen falsely and fraudulently represented to him that Clifford 
Mitchell was the owner of the lot in question and that the agree
ment of sale from Mitchell to Nelson was a good and valid agree
ment of sale, that in reliance on these representations he paid 
$2,400 to the defendant, that the defendant Mullen* knew that 
these representations were false and fraudulent ; that Mitchell 
was never the owner of the lot and that no title could be 
obtained. He, therefore, claimed (1) repayment of the sum of 
$2,400, (2) damages, (3) other relief, and (4) costs.

The action was tried by the Chief Justice who held that the 
charge of fraud had not been established, but that in reality the 
case was one of vendor and purchaser where the vendor had 
failed in the title and the purchaser was requiring his money 
back. He held also that Mullen dealt with the property as his 
own and sold it to Reeve as his own. He held also that, although 
there did not appear to have been any requisition in regard to
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title made by Reeve yet he had come into Court and it was then ALTA 
the vendor’s duty to shew his title and that in this he had failed ^ç
because there was nothing to shew that Clifford Mitchell had ]913
any interest in the land. He, therefore, gave judgment for the ----
plaintiff against Mullen for $2,300, the amount paid by Arm- Rekvk 
strong. Mullrn.

From this judgment the defendant appeals. 8|~
1 cannot accede to the contention that the action is one 

merely for damages for deceit. It is true that there are allega
tions of fraud in the statement of claim and a claim for damages 
in the prayer for relief, but quite aside from these contents the 
claim does quite clearly set forth an alleged sale of land by 
Mullen to Reeve, a payment of money thereon by Reeve and a 
failure by Mullen to make title and there is a prayer for a re
turn of the money paid.

In my opinion the Chief Justice was right in his finding of 
fact that Mullen was really the vendor, that he sold to Reeve 
on his own account, although the assignment was made directly 
from Nelson to Reeve, and that the plaintiff was entitled to a 
judgment for a return of the money paid.

It almost seems absurd that it should be thought necessary 
to discover the exact form of action applicable to such a case.
Mullen was always the central figure in the affair. He arranged 
the sale from Mitchell to Nelson, and the sale from Nelson to 
Sea brook. He arranged the sale to Mouncey. He arranged the 
sale to Reeve, and even if Stearns was not connected with him he 
at any rate received the proceeds of the sale to Armstrong. Be
tween May 3rd and May 6th he discovered the unclosed gap 
between Ewing and Clifford Mitchell. He told Nelson nothing 
about it. He said nothing to Nelson about what his brother had 
told him that he had seen. He made no effort to get for Nelson the 
suggested document between Z. W. Mitchell and Clifford Mit
chell. He did not reveal to Nelson what a slender foundation 
there was for any confident belief in a good chain of title.
Neither did he make any communication to Reeve about what 
Fred Mullen had merely told him that he had seen. Whether 
such a course of conduct on the part of one who was getting men 
to part with property and money on the faith of Clifford Mit
chell’s title deserves less severe characterization than is given to 
it in the statement of claim is in my opinion open to question.
In any case I have no hesitation in agreeing with the Chief Jus
tice in the view that a man who acted in such a way was certainly 
only looking out for himself when he arranged the sale to Reeve.
I think he considered himself as standing in Mouncey s place, 
having paid money on Mouncey’s account and that when he got 
Reeve to buy he considered that Reeve was taking over property 
which he himself had upon his hands and which he wanted to
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get rid of. It is indeed difficult to discover any person for whom 
he could have been agent. Mouncey had withdrawn. There is 
only a weak suggestion that Mouncey instructed Mullen to act 
for him and secure another purchaser.

Mullen, indeed, did swear that he was acting for Mouncey, 
but the trial Judge evidently disbelieved him and I think rightiy 
so. lie swore that Mouncey had signed nothing to hind him, that 
Mouncey had refused to go on with the deal, that he had 
threatened to hold Mouncey liable and then that Mouncey had 
told him to go on and sell and if he could afford to pay hack the 
$50 he might do so, but if not that he, Mouncey, would be satis
fied to lose it. Now, for myself I find it difficult to believe that 
Mouncey would in one breath repudiate the purchase and in the 
next breath employ the person to whom he was making the re
pudiation to resell the property as his agent. Mouncey could 
not have authorized a resale on his account unless he intended 
to adhere to his own purchase from Nelson. Hut that is just 
exactly what Mullen says he refused to do. IIow then could 
Mullen claim to be his agent for a resale? Obviously Mouncey 
only suggested to Mullen a means of getting himself out of a 
difficult position, but did not employ him as an agent to sell.

There is also no suggestion that Nelson gave any authority, 
at least referring specifically to the sale to Reeve. True, he had 
at first put the property in Mullen’s hands for sale. Hut Mullen 
had exercised that authority and had sold to Mouncey. An 
agreement had been signed by Nelson selling to Mouncey. Nelson 
had also got his money. He had no further real interest in the 
matter. It was thus Mullen and Mullen only who was essentially 
concerned in getting the purchaser Reeve.

Nelson says that Mullen said “the house fell back to me.” 
That, 1 think, expresses the true position. Nelson, merely for 
Mullen’s convenience, and at Mullen’s request, executed another 
assignment of the Mitchell agreement to Reeve. This, of course, 
on the face of it is an agreement between Nelson and Reeve, 
and I do not say that it might not give Reeve certain rights 
against Nelson. Hut Nelson certainly never received Reeve’s 
money. Reeve is merely asking for a return of the money from 
the person who actually has it in his possession. That person is 
Mullen and as Mullen received it entirely for his own benefit 
and was in substance acting for himself in negotiating the sale 
to Reeve he ought, in my opinion, to be ordered to return it 
unless he can make out a good title to the property. I agree 
with the view expressed by Perdue and Richards, JJ., in JIartt 
v. Wish art-Lan (jan ('o., Ltd., 9 W.L.R. 519, at 543, rather than 
in that of Howell, C.J., and Phippen, J. I think the commence
ment of the action was itself a sufficient notice of rescission and 
that when such an action as this is begun by the purchaser it is
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sufficient to throw the obligation on the vendor of shewing a 
good title in the ordinary way. This he did not do.

Even if a notice of rescission before action brought was neces
sary, I think the plaintiff was entitled to the same judgment by 
way of damages for his breach of his implied contract to give a 
good title. I think the plaintiff went as far as he could reason
ably be expected to go and that enough appeared to cast the 
burden on the defendant of shewing as a matter of defence that 
he could give the plaintiff the title which he had a right to.

With regard to the contention that there can be no restitutio 
in integrum it appears to me that there is no difficulty on that 
score. Armstrong has paid bis money and has got what lie bar
gained for. Reeve sold to Armstrong and should get the money 
now that the purpose for which it was paid to Mullen has failed. 
The parties to this action will then be left in respect to the pro
perty in question just where they were before this bargain was 
made.

It is true that the statement of claim contains allegations of 
fraud and asks for damages. But it also contains the allegation 
of a sale agreement, a failure of title and a prayer for a return 
of money paid. In my view no amendment was necessary. The 
two causes of action were combined. The one for fraud failed at 
the trial. The other was sustained. In my opinion that left a 
result which should not be interfered with and the appeal 
should be dismissed with costs.

Beck, Simmons, and Walsh, JJ., concurred.
A />/>< at itismissnl.

Annotation—Vendor and purchaser < $ I B—5 —Payment of purchase money
—Purchaser’s right to return of, on vendor’s inability to give title.

The general quest ion as to the right of a vendee to rescind a contract 
for the sale of land where the vendor is uliable to make a good title is 
considered in the annotation appended to the case of Btercmton v. Handera, 
3 D.L.R. 795; but which does not, however, include the question discussed 
in this annotation of the right of a vendee under such circumstances, to 
recover a deposit or money he has paid under the contract.

The general rule is that one who contracts to purchase land may recover 
from the seller money paid in respect of the agreement, or as a deposit 
thereon, where it appears that the latter has no title to the property he 
agreed to sell : Bannerman V. (hern, 1 S.L.R. 394 ; Sprit err v. I)a rid son, 4 
S.L.R. 172; O’Xeil v. Dr inkle, ( Sask. ) 8 W.L.R. 937; Layrork v. Fowler, 
(Man.) 15 W.LR. 441; John non v. Henry, (Man.) 18 W.LR. 583; Moody 
v. McDonald, (Man.) 4 W.LR. 303; Pope v. Coir, 0 B.C.R. 805, affirmed, 
nub nom. Cole v. /‘opr, 20 Can. S.C.R. 291.

And one who contracts to purchase land without agreeing 
to accept anything less than a clear title, may recover money paid under 
the contract on discovering that the seller is unable to make a good title: 
Srott v. Harnett, 2 All. (N.B.) 624 ; Millard v. Grégoire, ( X.S. ) 11 D.L.R.
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MV; Clarke v. McKay, 32 V.C.R. 583; Hurd v. Robertson, 7 Gr. 142; Kil- 
horn v. Workman, 0 Gr. 255; Hums v. (Iriffin, 24 Gr. 451 ; Byrnes v. 
Melvor, (Sask. ) 10 VV.L.R. 41)2. One purchasing land at an auction sale 
under an agreement for a clear title, may recover a deposit where, by rea
son of an incumbrance remaining un removed at the time limited for the 
giving of a deed, a clear title could not be given ; since the purchaser could 
treat the contract as rescinded, even though he was aware of the existence 
of such incumbrance at the time of sale : Taylor v. Executor of Wetmore, 
20 X.B.R. 105. So, a vendor who is unable to complete a contract for the 
sale of land by reason of a defective title, may be restrained by the vendee 
from proceeding with an action to enforce payment of the purchase 
money ; and the latter, who alleged a willingness to complete the contract 
if a good title could be made, may recover purchaser money paid the 
vendor: Eilhorn v. Workman, V (Jr. 255.

Where a vendor, who derives his title under a contract of purchase, 
makes default therein, and notifies his vendee of the cancellation of his 
contract of purchase, the latter, although himself in default, may recover 
payment made to his vendor: Spcnrer v. Davidson, 4 R.L.R. 172. And a 
vendee, who is unable to obtain title from his vendor, may recover pay
ments made without first tendering a deed for execution, or rescinding 
the agreement ; since the vendor’s lack of title obviates the necessity of 
rescission, or of demanding repayment of a deposit lx-fore bringing an 
action for its recovery ; the commencement of the action being the strong
est kind of a demand and notice of rescission : Haycock v. Fowler. (Man.) 
15 W.L.R. 441. So, where a judgment is recovered against a vendee for 
an instalment of purchase money, before the latter's discovery of his 
vendor’s want of title, the vendee may recover money paid in satisfac
tion of such judgment, but not the costs, and the vendee’s failure to defend 
the action for the vendor's want of title does not estop him from after
wards recovering such payment : Johnson v. Henry, (Man.) 18 W.L.R. 583. 
And where, as the result of an error of both parties, and without fraud or 
deceit, there is a complete failure of consideration for an executed agree
ment for the sale of land, by reason of the vendor not having title, a Court 
of equity may. on rescinding the agreement, compel the vendor to 
return the purchase money : Pope v. Cole, fl B.C.R. 205, affirmed, sub nom. 
Cole v. Pope. 29 Can. S.C.R. 291.

So. where one of two vendees, both claiming the same land 
under unregistered contract of sale from the same common source, is en
titled to priority by reason of first filling a caveat in the land titles office, 
the other may recover from his vendee all payments made by him under the 
contract, with interest, together with the cost of investigating the title or 
incident thereto: Stephens v. Hannan, 14 D.L.R. 333.

A deposit made by a purchaser on an agreement to purchase land, may 
be recovered on the discovery that his vendor, to whom he gave notice of 
rescission and demanded the return of the deposit, did not have title to a 
number of acres of the land he agreed to sell: Clarke v. Everett, 1 Man. 
IajR. 229. And where a vendor could give title to but four of the five 
parcels of land he agreed to sell, a plea to an action to recover the pur-
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chase price, that the parcel imt delivered wa* of greater value than the 
four others combined, and that the vendee was entitled to have the value 
of such parcel deducted from the original price, is good: McVeigh v. 
Lussier, 7 L.C.J. (Que.) 132, 13 1..C.R. 205, reversing 6 L.C.J. 18H.

But where a n of a payment made by a vendee is in shares of
company stock lie is entitled, if his vendor does not have title to the land 
he agreed to sell, to recover the shares themselves, and not their cash value; 
esjieeially where they have deprecitted since I icing transferred to the 
vendor: Johnson \. Henry. (Man.) IS W.L.R. 583. So. collateral securities 
deposited by a vendee with a hank as security for the performance of his 
agreement to purchase land, may he recovered by him on the vendee not 
being able to give any title to the land: Spencer v. Haritlsou, 4 S.L.R. 17‘2. 
And one who. us a part payment on a sale of land, accepts an assignment 
of a contract held by his vendee for the purchase of other land, may recover 
from the latter the value plum! on the contract by the parties, where it 
subsequently appears that the vendee's right* had been cancelled prior to the 
assignment, notwithstanding lie acted in good faith in the belief that he Ivid 
a subsisting interest tinder lii- agreement: t Ira hum v. Drctncn. (Man.) 0 
W.LJR. (14 i.

Where a principal repudiates an agent’s agreement to sell land for want 
of authority to make it. the latter is answerable for payment* made him 
by the person to whom he agreed to sell: since by entering into the agree 
ment the agent represented that lie hail the authority of bis principal to 
make the contract: McManus v. Hotter. (Saak.) 15 W.L.R. 2110. And 
where an attorney sold property of which he was the apparent but not the 
real owner, and acted for the purchaser in the transaction without diselo-- 
ing the true state of the title, but alleging it to In- good, the purchaser may. 
on the true owner recovering the property from him. bold the attorney 
liable for payment* made him. together with ex|a‘iiditure* made in good 
faith on the property, notwitlu nig the attorney gave only limited 
covenants for title: Mcltory v. Ilcntlcrson, 14 (Jr. 271.

Where a vendee gi*-s into possession of land under an oral agreement 
of purchase, and the vendor subsequently sells it to another, promising to 
repay the vendee the money he had paid on the purchase, he may maintain 
an action thereon: Hill v. Stanton. 2 V.V.R. 149.

A person acquiring title to an immovable during the pendency of an 
action paulienne to annul the title of the vendor's auteur, whose title wa* 
also subsequent to the institution of the action, which eventually succeeded, 
can claim, as against his vendor, the annulment of the sale, and repay
ment of the purchase money and attendant ex|ien*e*. on the ground of the 
danger of eviction to which he is exposed by the title of his vendor's auteur 
lieing annulled: /.ataînée V. Collin. 14 Que. S.C. 416.

A purchaser of land although let into |to*scs*inn on discovering tint hi* 
vendor cannot make a goisl title, may rescind the sale and recover the 
purchase money paid: Simmers v. Erb. 21 Gr. 289. So. the fact that a 
person, who agreed to purchase a mill, without the knowledge of the seller 
remained in it for a day or two, but without making use of it. except to 
amend a leak in a gate, will not prevent a recovery of a deposit from the 
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seller who was II mi hie to give n title : Clarke \. MeKai/, .12 U.f.Q.B. 58.1. 
Ami *1110 who orally agree* to purchase an interest in a mining lease, can
not. on discovering a defect in tlie title, where he continues to act ns if 
the agreement were valid, without repudiating it until jn«t before bringing 
the action, recover payments made, where the seller swears that he was 
ready and willing to carry out his agreement and to convey: Patterson v. 
I nr in, 21 V.C.C.P. 112. lint if a vendee, who has been let into possession, 
insists on recovering interest on the money paid Ins vendor, he will lie 
required to account for the rents and protit* of the property while ill his 
pii.session : Him merit v. Erh, 21 Clr. 2HII.

Where time is not of the essence of a contract for the sale of land a 
vendee cannot repudiate the agreement lien use of the vendor's want of 
title and recover the purchase money paid him until he has given the 
vendor a reasonable time to remove the defect: Gregory v. Ferric, .1 S.I..R, 
101 ; Guthrie v. Chirk. .1 Man. L.R. 318; Fortier v. Shirley, 2 Man. Lit. 2110. 
This rule has been applied where a vendor agreed to convey land on the 
payment of the purchase money, and. when it was tendered, he did not 
have a Crown patent for the land but merely a receipt for the payments 
necessary to obtain it; since the vendor was entitled to a reasonable time 
to make title after the payment of the purchase money: Guthrie v. Chirk, 
.1 Man. LR. 318. Ami where a person, who had made arrangement* to 
purchase land from a railway company, accepted money from the plaintilf 
and agreed to sell him the land, ami, although the former paid the money 
to the company, he laid not received his conveyance at the time he agreed 
to convey to hi* vendee, and the latter give notice that unless the title was 
completed by a certain day that the sale was off. after which the vendor 
need reasonable diligence to procure title by the day named, but which was 
too short to obtain a conveyance from the company, the vendee is not 
entitled to recover from his vendor the money paid him: Fortier v. Shirley.

It was held in Clarke v. Antler nan, K.T. .1 Viet. (Digest Out. Case Law, 
7210), that a vendee, who refused to complete a purchase because of the 
failure of the vendor to make a good title, could not, in an action of as
sumpsit. recover a deposit paid the vendor, since his remedy was on the 
sealed instrument. So it was held in Ifohinnon v. .larrin, X.B. Hill, T. 
18.12. that a purchaser, who does not protect himself by covenants on being 
ejected from land by the holder of a paramount title, cannot, in an 
action for money had and received, recover from his grantor, purchase 
money paid him; as the rule of eai'ent eniptor applies to such a sale. And 
when a person through the persuasion of another who «lid not pretend to 
have title purchased land with notice of an incumbrance thereon and 
paid him the purchase money; which with the knowledge and consent of 
the purchaser, was appropriated towards the payment of the incumbrance, 
tin» purchaser cannot recover such payment on the common counts in 
assumpsit: Miller v. Cinniningn, 10 V.C.V.P. 418.

In some cast's i vendee who is unable to collect a judgment for money 
paid his vendor, who is unable to make a good title to the land, the former 
has been given a lien on t 1m* vendor's interest in .he lend for the amount
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of ellvll payment*: Huma v. fIri/fin, 24 Ur. 451; llurtl \. Itoherlmni, 7 Ur. 
142. But not for the costs of the suit for the recovery of the nmotmt 
paid; Itiinia v. Ori/fin. auprn. Ami where u vendor dm1-* not have title to a 
portion of land lie agrees to sell his vendee is entitled to a lien for money 
paid in respect to the agreement on that to which he ha* title lloimei man 
v. Une». 1 8.LR. 394.

While it is not intended to consider in this note the liability of a vendor, 
who is unable to make title to land lie has agreed to sell, to his vendee fur 
damages beyond the return of money paid on the strength of the agreement, 
attention is called to a few decisions Inring on that question. Thus, a 
vendor who on learning that he could not obtain title to lmd la* had con
tracted to sell, because previously sold, did not until -ix months thereafter, 
apply to the purchaser in order to secure title if possible, lie i* answerable 
to his vendee for damages because of his failure to apply promptly to the 
purchaser, and not attempting to procure title: O’Y»// \. Ihinkle. | S.L.R, 
402. .And it was held in O'Xeil v. Ihinkle. (Sa»k.i S W.LR. 037. that a 
vendee might recover not only money paid on an agreement for the purchase 
of land, but damages as well based on the difference between the contract 
price of the land and its value at the time the contract was broken. So a 
seller of land who did not have title at the lime he agreed to sell, is 
answerable to his vendee for improvements made on the land by him with 
the knowledge of the seller; ami also for the loss of the increased value of 
the laud: Hutchinaon v. Sehleutrr, (Snsk.t 8 W.T*R. 082. In the last 
case it was said that the English rule that a party to a contract for the 
sale of land was not liable in damages to the purchaser in the event of 
inability to complete title, being based on the uncertainty of title there 
prevailing, did not apply in Canada where the system of land titles was 
simple and certain: O’Xeil v. Drink le, anpra.

But in Meightn v. four*. 9 D.L.R. 829. the Manitoba Court of King’s 
Bench, following Bain V. h'othergill. L.R. 7 II.L. 138. held that a vendee 
was not entitled to recover damages for the loss of his birgain on the 
vendor's being unable to make a title to the lain! he bail agreed to sell. 
So. notwithstanding that a purchaser of land may be entitled to recover 
money paid if his vendor is unable to make a good title, yet he cannot, in 
addition, recover for improvements made by him on the land: Killmrn v. 
Workman, 9 Ur. 255. fvs* also 2 Dart on Vendors. 7 ed.. 992 el art/., for a 
discussion of the law relating to the right of a vendee to recover damage* on 
hi* vendor being unable to make title.

REX v. TROTTIER.
Xlherta Supreme Court. Heck. ./. Oetnber 23. 1913.

1. Am xi. (8 HIE—00)—Notice ok -Chiminxi. cam Time nut uivixo 
—Expibation on Sunday.

If the last day of the ten days in xvhich notice of appeal from a 
conviction may be given, as required by see. 750 (hi of the ( riminal 
Code, falls on Sunday, sec. 31 (A) of the Interpretation Act. R.S.C. 
1900. eh. 1. applies to make the notice regular if given on the fol 
Inxving «lay.

ALTA.

Annotation

Vendor and 
purchaser
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ALTA 2. Al'PKAI. (8 III E—91 )— XoTICK UK AI'I'KAL—CRIMINAL CASK—SERVICE 
UK—AmUXTMKNT UK OKKlVKIl TO ACCEPT—SERVICE OX PERSON IN

S.C.
1913

CHARGE UK UKKICK.
In flu* absence of mi oflircr of tho N.W. Mounted Police, on whom

Hex

Trottikh.

mi 1 IK lilt 11 Agent eon ncnts to itervice of notice of un iippcal from n 
conviction h.v him. the notice may properly In* nerved on the person 
in charge in such oflicer's place.

3. Arrkst (#1 It—9)—Without warrant—Kk-ahkkst un original war
rant AKTKR APPEAL PROM CONVICTION.

Pending the hearing of an apjieal duly lodged against a summary 
conviction the ap|>cllnnt eannet lie re-arrested on the original warrant 
as its operation is suspended hy the ap|>cnl.

4. MaNDAMI H (8111—9)—To cut RT ou JUDGE—To COMPEL RKIN8TATI
MENT UK CASK—REFUSAL TO HEAR CRIMINAL APPEAL.

Mandamus lies to reipiire an Inferior court to enter continuances 
and to hear an appeal from a summary conviction which it had 
improperly refused to hear on the merits upon an erroneous ruling 
against the snllieieney of the notice of appeal.

A. Hail anii kkcugnizanck i S 1—*1)—Appeal kro.m hvmmary conviction
—Conti x va xckh.

The recognizance given on the release of the accused pending an 
appeal to an inferior court from a summary conviction will remain 
in force for the purposes of continuances ordered hy a superior court 
in substitution for the erroneous ipiashing of the appeal hy the 
Inferior court t" which by statute the appeal bed to be taken.

|A> parte HI urn, 24 L.J.M.C. 1.19, specially referred to. |

Statement Application for a writ of habeas corpus.
The defendant was discharged from custody pending the 

appeal from the summary conviction.
//. A. Mackir, for the
Xorman Murray, for the Crown,

Beck. J. :—This is an for habeas corpus. The
defendant was convicted before an Indian Agent under the 
Indian Act. R.8.C. 1900, eh. 81. sec. 135, for selling an intoxi
cant to an Indian. The conviction was made on July 10, 1913. 
The defendant intended to appeal. The Criminal Code, see. 750 
(b) (sec. substituted 1909) provides that
the appelhint shall give in dice of his intention to np|icii! by filing in the 
office of the clerk of the Court tip|ieiilei| to. and serving the respondent or 
the justice who tried the ease with a copy thereof, a notice in writing 
setting forth with reasonable certainty the conviction or order appealed 
against and the Court appealed to. within ten «lays after the conviction 
or «iriler complained of.

July 10 was a Friday and the tenth day after that date con
sequently fell on Sunday 120. The notice of appeal was filed on 
Monday 21. The Judge of the District Court held that this was 
too late ami refused on that g to permit the appeal
to be entered. In my opinion he was clearly wrong, inasmuch 
as the Interpretation Act, R.S.C. 1906, eh. 1. sec. 31(A), says:—

If the time limitcil hy uny Act for nnv proceeding, or the doing of

555
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anything under it* provisions, expiree nr fall* upon » holiday, the time 
-u limiinl shall he extended to, ami eueh thing may Ik» done on the day 
next following whielt is not a holiday.

On the argument before me it whs further contended that 
in any case there was not sufficient service of the notice of ap
peal.

The information was laid by one liurkc, a sergeant in the 
U.N.W.M. Police. The offence was alleged to have been com
mitted at Durlingville near the Cold Lake Reserve; the defend
ant was tried there before the Indian Agent and, being adjudged 
guilty, was sentenced to one month’s imprisonment in the R.X. 
W.M.P. barracks at Fort Saskatchewan, a very long distance 
from the Reserve and about eighteen miles from Kdnionton. lie 
arrived at Fort Saskatchewan only on duly 17. The Court to 
which the appeal lay and at which the defendant who had 
entered into a recognizance for the purposes of the intended 
appeal attended was held at St. Paul de Metis on Octo
ber 14. 1918. He was represented by Mr. Maekie his solicitor 
Mr. Norman Murray appeared for the Department of Indian 
Affairs.

Mr. Maekie had, owing to the distances and the delay occa
sioned thereby, received instructions to appeal under such cir
cumstances as enabled him to prepare the notice of appeal only 
on July IX. and it then being impossible owing to distance to 
serve personally either the respondent the informant or the 
Indian Agent, both of whom were then at the Indian Reserve 
the following telegrams passed between his lirm and the 
Agent -

Kdnionton. July la. I ill 3,
W. Sililiiild.

Union l.»k«\ Alto.
Itrji v. Trottier.

Trottier appealing vour conviction. Will you authorise some person 
in Kdnionton to admit service of notice of ap|>eal on your behalf. Wire 
ti*». our e.\|iense.

Co*mack A Mackik. 

Union Like. July la. lai.'l.
To MH'ormiivk A Maekie.

Require department’s authority liefore 
Ottawa.

857

ALTA.

S.C.
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Hex

Tuottikh

•ngaging solicitors, am wiring 

W. Sinn M.n.
Kdnionton. July, *21. lain.

W. Sihhald.
Union Lake. Alta.

Hex v. Trottier.
You do not require solicitor*. The idea i* that ten day* to appeal 

elapse to-day. If you say serve Major Cutlds-rt for you, our appeal will 
lie properly lodged. Kindly advise us our expense at once.

(’ok mack & Mack IE.
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ALTA.
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Rkx

Thottikr

Onion Lake. July 21. 191.1.
Met 'ormn<-k 4 Mackie. Edmonton.

No reply from Ottawa yet but have wired Major (’uthbert.
W. SlBBALll.

Onion Iaiko, duly 21. 1911.
Major Cutlibert. It.X.W.M.P.

Kindly neeept from M net'ornai ek and Mnekie service of notice of ap
peal again*! my conviction in Trot tier euae.

W. SlBBAIJI.

Onion l^ake, July 22. 1913.
To MeCormavk 4 Mnekie. Edmonton.

Ottawa enquire if appeal will In- argued at Edmonton or where, reply.
W. SlBBAIJI.

Edmonton. July 22. 1913.
W. Sibhald.

Onion T/ike. Alta.
Rex v. Trot tier.

The appeal will In- beard at St. Paul de Meti» on October 14. Notice 
of appeal forwarded to you will give you all the data you will require.

Cobmack 4 Mackie.

Ijifortunately Major ('uthbert. who was tin* officer com
manding the R.N.W.M.P. at Edmonton was ahscnt. his place be
ing taken by Inspector Wroughton. Mr. Wroughton was served 
with the notice for or instead of Mr. Cuthbert on July 21.

It is quite clear to me that Messrs. ('ormack & Mackie in 
suggesting Major ('uthbert ns the person whom they might serve 
for Mr. Sibhald named him tiecause of bis official position and 
that Mr. Sibhald in assenting to bis being served for him did 
so for the same reason. The suggestion was a natural one to 
make in any case as the R.X.W.M.I*. have it ns a part of their 
duty to see to the enforcement of these provisions of the Indian 
Act and as, in this particular case, the informant was a member 
of that force.

It is quite dear that according to the practice of the former 
Courts of common law and equity “service” simpHeiter did 
not mean personal service only ; leaving the paper at the person’s 
residence or place of business was equally good service : Jennies 
v. Moiffan (1576). Cary 56, 21 Eng. R. 30; and also recent cases 
cited Stroud’s Judicial Dictionary, tit. “served.” Furthermore 
it is quite clear that service on one who acted as solicitor or agent 
in regard to the matter in question and who in fact still con
tinued to represent the party was effective: /«*#</. v. Snnursel- 
shin 6!) L.J.Q.H. 311; Tin (/nuii v. Justices of Oxford- 
shin, 62 L.J.M.C. 156; and it seems that where one lias been 
served for another the latter may ratify the service so as to make 
it good : Hi.

The notice of appeal evidently was effective. Mr. Murray 
i p pea red in pursuance of the notice on instructions of the De-
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partmcnt of Indian Affairs. The Indian Agent and tile wit
nesses who had given the evidence on which the conviction was 
made were also present. The original conviction and the recog
nizance entered into by the defendant and his sureties to prose
cute the appeal were also produced from the proper custody. 
The defendant himself personally appeared.

lTnder these circumstances I held that the notice of appeal 
was served within the time required by sec. 750(6) and conse
quently that the Judge ought to have permitted the entry of 
the appeal : Syml v. Carruthers, E.B. & E. 169, Eng. Reps. 
584. 27 L.J.M.C. 273.

The accused was re-arrested on the original warrant of the 
Indian Agent. I think the effect of this was suspended by the 
proceedings on appeal and that, therefore, the arrest was not 
justified. I think I should therefore discharge the defendant 
from custody.

Where the Court to which an appeal from a conviction is 
given improperly refuses to hear an appeal on the merits it is 
the well established practice that a mandamus will issue direct
ing the Court “to enter continuances and to hear the appeal:” 
Itrg. v. Carnarvonshire ././. (1841). 2 (j.R. 325, and cases cited 
in Ilalsbury’s Laws of England, vol. X.. tit. Crown Practice- 
Mandamus, pp. 89, 90, and in Sliortt on Informations, pp. 301 
• t seq., and Short & Mellor’s Crown Prac.. 2nd ed.. pp. 205. 
206.

As in the present case the Judge of the District Court is not 
a party to these proceedings, I think the best course to pursue 
is this. The representative of the Department of Indian Affairs 
may, if he sees fit to do so within six weeks, take out an order that 
unless the Judge of the District Court shew cause to the contrary 
by a date to be fixed by the order to be served upon him a man
damus do issue requiring him to enter a continuance of the 
appeal from the sittings of the Court held on October 11. 
1913, to the next sittings of tin» Court and then and there, if tin- 
defendant appears and prosecutes his appeal to hear and deal 
with the appeal according to law. The recognizance in my 
opinion remains in full force. In Ex parti Ithies, 24 L.J.M.C. 
138 at 140—a somewhat similar case—the Court said :

They (the Session*) might to have nllmml the appeal to In-entered and 
respited it to the next Session», Imt they hail no authority to entreat the 
lev. gnizanee. anil order the appellant to lie apprehended ; and he is there
fore unlawfully in custody. However just its* i« not to be defeated be
cause the Sessions have made thin mistake, and we shall therefore, by 
mandamus, direct the Semions to enter continuants*» and hear the np|ienl 
at the next Sessions; so that if there i*. good ground of appeal the con
viction will la- i|iinshed. but if not. the conviction will be allirmed. and 
the defendant will undergo the punishment to which the law ha* subjected 
him. The recognizance under these circumstances will remain in full force

ALTA.

8.C.
11113
Rex

Trottikr.
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ALTA. and lie will Ik* ImhimiI to ap|K*ar at the next Sessionh to prosecute the

s.c.
1913

appeal ; ami if lie does not. the conviction may Ik* legally enforced, and 
the defendant taken into custody.

Rex

Thottjkh.

If the order for mandamus is taken out the representative of 
the Department of Indian A flairs will give one month’s notice 
to the firm of (’orinack & Mackie or Mr. Maekie on behalf of the
defendant that it is proposed to proceed to a hearing of the 
appeal at the next sittings of the District Court. If such notice 
is not given an order will go prohibiting any further proceed
ings upon the conviction. 1 make the order in this way on 
account of the great expense and inconvenience to all parties 
concerned owing to the distances involved unless it is quite well 
understood in ample time what either side proposes to do.

Order accordingly.

SASK. ROBINSON v. FORD.
S.C.
1913

ftiotkatcliciran Nupreine Court. Trial before llroirn. •/. Oetoher 22, 1913.

1. WoRTIi.VIK I 8 V—mil—MKID.I K—1 XTKNTIOX—Co.NVKYAXl'i: (IF KQl'ITY TO
M<1KT<IA<IKK AKTES I.ATTKIt'K AHHIOXMKXT OF MOKTOAUK.

The conveyance of eiicumhered land In a mortgagor to the original 
mortgagee by an instrument referring to the mortgage as lM*ing held 
by the hank to whom the mortgagee had transferred the same a** 
security, will not ellVct a merger of the title sullicient to work a satis- 
fiction of tlie encumbrance on the mortgagee subsequently obtaining a 
retransfer to himself of such mortgage, where it is apparent that the 
intention of the parties to the Iran-,let ion was that it should he kept 
alive.

2. I'HAUl A MI KKCKIT 1 # II—6 ) —VOXCKAl.M KXT — FaII.VKK TO IHHCtXIHK
FACTS—LkaIHXU I’l’RCII AMKK TO IIKL1KVK THAT KX< CMItKAXI K Is
HATINFIKlk

For the holder of a mortgage to lead a purchaser of land to believe 
that the encumbrance was satisfied and to conceal from him the fact 
that foreclosure proceedings were |lending, is such a fraud, under the 
Land Titles Act, R.S.K. 19119, eh. 41, as to defeat a title subsequently 
acquired by the former under the foreclosure proceedings.

| huirpenileiil l,umber Co. v. (lartiiner. 3 S.L.R. 140. referred to. |
3. Moktoaok i 8 II A—3.31—Priority—Ah to otiikr ci.aimk.

Notwithstanding that the title acquired by the bolder of a mort 
gage under a foreclosure prweeding may Ik* void against a purchaser 
of the encumbered land whom the former led to believe that tin* mort- 
gage was satisfied, yet a person who. in g<s>d faith, lends money to the 
holder of the title so acquired, and who registers his mortgage without 
notice of such purchaser's rights, will be protected although warned 
< f impending litigation regarding the land before taking such mort 
g»g**-

Statement Triai, of action brought to declare the plaintiff’s title to land 
free from the claims of the defendants.

J. F. Frame, and F. IV. Turnbull, for the plaintiff. 
Alexander Foss, for the defendants.
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Brown, J. :—After u careful examination of the evidence 
in this case, I find myself unahle to agree with the plaintiff’s 
contention that the mortgage from Ilagen to the Nelson Ford 
Lumber Co.. Ltd., was discharged and satisfied when the com- 
pan.v took a transfer of the land in question from Ilagen in 
dune. 1908. The evidence of tin* witness Henry Wood does not 
go that far. I think that what was said by him and Ford at the 
time was simply an expression of opinion on their part that tin- 
taking of the transfer effected a merger of the mortgage and 
discharged the délit. I < find from tin* evidence that the
debt was in fact discharged by the transaction. At that time 
the mortgage was held by the bank; and then-, therefore, could 
not lie a merger. The lumber company were not. under the 
circumstances, competent to give a discharge; and certainly 
there could lie no discharge apart from agreement between the 
lumber company and Ilagen. W. K. Ford, the I " r com
pany's manager at the time, states that there was no such agree- 
ment; and. while I do not give much weight to the testimony of 
this witness. Iii.s evidence in this respect is supported by the 
documents. Besides Hagen, who might have cleared tin* r 
up. has not been called upon to give evidence by either party. 
The transfer on its face refers to this mortgage as an incum
brance. and also to tin* fact that the bank are tin* holders of it.

I also find, from the foreclosure proceedings in the action 
of Sharpe and Patterson against the " r company, that 
the title to tin- property is to issue to Sharpe and Patterson, 
subject to this mortgage to the lumber company; so that they. 
Sharpe and Patterson, treated this mortgage at that time as a 
valid and subsisting one, and it was from them that the plain
tiff derived his title. Again, when proceedings for foreclosure 
were subsequently taken upon this mortgage by the defendant 
Kmma Lynn, and Hagen was made a party to the foreclosure 
procevdings. he did not appear to the action at all. nor «lid he 
in any way take exception to such proceedings, and this would 
indicate an admission on his part that the mortgage was not 
discharged. This mortgage was. on August 2. 1909. transferred 
Imek from the bank to the lumber company, and on September 
7. 1909, it was transferred from the lumber company to the 
defendant Kmma Lynn; and I find, with some hesitation, how 
ever, that this transfer was made for valuable consideration. 
It was transferred to secure an indebtedness owing by tin- lum
ber company to her.

I judge, from the evidence, that the lumber company had 
used her money without taking or giving proper security, and 
they, or rather their manager. Ford, now sought a way out of 
the difficulty by transferring this mortgage. It is clear that 
Kmma Lynn was not notified of the transfer until some time

SASK.
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SASK. after this, hut that is not very surprising, in view of the fact
s (i that Ford was her nephew, and, apparently, had full power
mis over the investment of her funds. Emma Lynn, having ob-
----  taincd title to this mortgage, took foreclosure proceedings under

oaiNHON j, ()|1 june 1 !)10. The summons bears that date, although her
Ford. affidavit on which the summons was issued was evidently sworn

irüvrïï t *° 0,1 *^H.V 1910. The order nisi issued in those proceedings
is dated October 17, 1910, and the final order vesting title in 
Emma Lynn is dated July 24. 1911. The plaintiff purchased 
the lands in question from Sharpe and Patterson in January, 
1910, subject only, as In* understood, to a mortgage in favour 
of the Toronto General Trusts Corporation for $3,000. He 
paid $2.:>f>0 for the same, and obtained a transfer from Sharpe 
and Patterson to him of the lands, on or about that time. 
This transfer was left by the plaintiff with his Winnipeg soli
citors for attention; but, owing apparently to sheer neglect, 
the transfer was not registered. When the plaintiff subse
quently became aware that the mortgage in question stood as 
an incumbrance against the title, he was led to believe that the 
same had been discharged, being so informed by the manager of 
the bank which had previously held it. In an attempt to get 
full information with reference to the status of the mortgage, 
lie and his agent, one A. I). Kildahl. wrote several letters to 
Emma Lynn and to her agent Ford, making inquiries. This 
corn " ‘lice took place while the foreclosure proceedings 
above referred to were contemplated and pending. The cor
respondence shews that both Emma Lynn and her agent Ford 
were ", made aware that the plaintiff had purchased
these lands from Sharpe and Patterson, and was interested as 
an unregistered owner, and that, as such owner, lie was seek
ing bund fide for further information with reference to the 
mortgage. Notwithstanding these inquiries, the defendants not 
only allowed the plaintiff Jo remain under the belief that the 
mortgage was discharged, but they evidently planned to keep 
him under this belief and in complete ignorance of the fore
closure proceedings. All these defendants, Emma Lynn, her 
agent W. E. Ford, and Florence Ford, were in full league, in 
1 his matter, with W. E. Ford as the active instrument, for the 
perpetration of the fraud. Florence Ford has not defended 
tin* action at all. and has thereby admitted the allegations made 
against her. A letter from Emma Lynn to W. E. Ford, dated 
August 8, 1910, shews a complete understanding en her 
and her agent in this matter. It reads as follows:—

Conrad, A tig. s. I «.Mo.
Dour Nephew.'—I received your letter a few day* ago. Am sorry there 

win* a mistake made in that foreclosure. I am afraid you are going to 
have troiihle with it anyway. I rec'd u letter from A. 1). Kildahl wanting

T
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informâtiiin eonvmiing it. I told him I would mmuI his letter to you and 
you could give him the desired information. I was afraid I might »a\ the 
wrong thing.

As soon as foreclosure was obtained upon the mortgage and 
title was issued in the name of Kmma Lynn, she transferred 
the title to W. E. Ford. Ford at once obtained a large loan 
through the defendant mortgage eompauy ; and, as soon as 
the mortgage was registered, he in his turn transferred tin* pro
perty to his wife, the defendant Florence Ford. These trans
actions are simply final steps in their dishonest scheme. I do 
not wisli to lx* understood as saying that inert1 knowledge of the 
existence of an unregistered outstanding transfer necessarily 
implies fraud as against a party getting title and having such 
knowledge. Hut here the parties had knowledge of the plain
tiff’s outstanding transfer. They knew that the plaintiff was 
under the impression that the mortgage which they held was 
discharged and satisfied; they knew that the source of the plain- 
tifif's information was the hank which had held the mortgage, 
and whose information was likely to he relied upon; they knew 
that the plaintiff was, by himself and his agents, seeking to 
get accurate information as to the status of the mortgage; that 
lie was relying on them as the apparent holders of the mort
gage to give this information ; and all this while they were taking 
foreclosure proceedings under the mortgage; and yet they allow 
the plaintiff to remain under the false impression which he had 
as to the status of the mortgage; .they keep him in absolute 
ignorance of the foreclosure proceedings, and likewise keep 
the Court in ignorance of the plaintiff’s interest in the land 
in question; they deliberately plan to get title from tin* Court, 
shutting out the plaintiff entirely, without in any way giving 
him a chance to protect himself. 1 have no hesitation in holding 
that such conduct is fraud within the meaning of the Land Titles 
Act, and that the title obtained in Ibis way ought not to he 
allowed lo stand. See Indcpnuh nt Lumber Co. v. Curtliiur, 
:i 8.L.H. 140

The defendant Emma Lynn has now no interest in the hind 
and asserts lier claim to the money paid into Court by the de 
fendant mortgage company.

I am of opinion that the plaintiff has failed to make out 
any ease against the defendant mortgage1 company. The mere 
fact that they were notified or warned of impending litigation 
is not sufficient. When their mortgage was registered, the title 
was clear of any claim on the part of the plaintiff, and they 
advanced the moneys under their mortgage bonô fuit. Fortun
ately for the plaintiff, he will not suffer much in litis respect, 
in view of the way tile moneys have been applied. As against 
the mortgage company, therefore, the action will he dismissed

S.C.
11113
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SASK with costs. The certificate of title now standing in the name of
S.C.
1013

Florence (1. Ford will he cancelled, and a new certificate of 
title issued in favour of the plaintiff, upon production to the

Robinson
registrar of the proper land titles office of the plaintiff’s trans
fer from Sharpe and Patterson.

1 think that this is a case where there should be no costs as 
between any of the other parties to the action, and 1 so order.

./udgnunt accordingly.

CAN. Re LEONARD

Ex. C. 
1013

Kxrhvquer Court of Canada, CuhhvIm, ./. October II. UH.i.

1. Patents (fil— 3)—Mimtakk in application—Rkiksik.
An omission through mistake .to make ii claim in a patent applica

tion for one «if the inventions disclosed in the apeei Heat ion is within 
the purview of sec. 24 of the Patents Act. It.S.C. 1 (Mill. eh. till, as to re 
issue in eases of “insultieient description or specification."

2. P.'.TINTS (8 NC—27 |—PATKNT ABILITY OK INMNTIONS—1 N'VK.NTION Ills-
«T.OHKII IHT NOT CLAIMED IN I'RIOR APPLICATION—AUANIHI.NMI NT—
Rkissvk.

Where the claim of patentability in a patent application is for the 
apparatus only although the speei fleet ions disclose also, as u new 
invention, the process in which the apparatus is to l»«* used, the ap
plicant cannot afterwards, except on an application for a reissue of 
t'c patent so obtained, obtain a patent of invention upon the method 
or process so as to cover any device or contrivance producing the 
same ell'vct as his patented apparatus and thereby wiilen the claims of 
his original patent.

| Wills v. Sa f rtf/ l.if/litiii;/ Co.. 4 (’ll.I). tlil7. 012; and Miller v. H rami 
Co.. 104 I ’.S.It. 33». followed ; Itarnrll- Metjueen Co. v. Canadian 
Struart Co.. 13 Can. Ex. 11. 180. distinguished.]

Appeal from a decision of the Commissioner of Patents re
fusing to grant a patent for invention to the applieant Leonard. 

The appeal was dismissed.
U. S. Smart, for the appellant.
Xo one contra.

Cassels, J. :—Ch. 69, Revised Statutes of Canada. 1906. see. 
19. reads as follows:—

Every applicant who has failed to obtain a patent hv reason of the 
objection of the Commissioner, as aforesaid, may, at any time within six 
months after notice thereof has 1ms>ii mailed, addressed to him or his 
agent. ap|ieal from the decision of the Commissioner to the Governor-in

( 'Ii. 17, .'1 & 4 Geo. V., assented to May 16. 1913. amended 
tin* Exchequer Court Act, as follows:—

23». Every applicant for a patent under the Patent Act who has failed 
to obtain a patent by reason of the objection of the Commissioner of 
Patents as in the said Act provided, may, at any time within six months 
after notice thereof has been mailed, by registered letter, addressed to him 
or his agent, ap|ie.il from the decision of the said Commissioner to the 
Exchequer Court.
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'1. The Exchequer Court »liaII linvv exclusive jurisdiction t<i heur «uni 
determine any such appeal.

3. The Kxeliequer Court -hall have exclusive jurisdiction to hear and 
determine any now pending appeals to the (lovernor-in-eouncil under -eo. 
It) of the Patent Act, and the (iovcrnor-in eotincil -hall transfer the said 
appeals and all documents and proceedings relating thereto to the Exche
quer Court.

Thv applicant for Hu* patent, William Leonard, appealed 
lo the (lovernor-in-council pursuant to the provisions of the 
Patent Act hereinbefore quoted. The decision of the Commis
sioner of Patents was given on December 12, 1911, and the ap
peal was filed oil January 29, 1912, and was pending before tin* 
Governor-in-council at the time tin* statute extending the pro
visions of tile Exchequer Court Act hereinbefore quoted was 
passed.

Shortly after the enactment of this statute, orders were 
drawn up providing for a summary appeal to tin* Exchequer 
Court, and the papers in connection with the applieation were 
duly forwarded to this Court. Thereupon notice of tin* appeal 
and that the same would he argued on the day named in the 
notice, was duly served upon the Commissioner.

Nobody representing the Commissioner appeared before me 
on the appeal; and I understand it to have been slated that it 
was not the intention of the Department to lie represented on 
any appeals under this statute. It seems to me that it is throwing 
too much responsibility on the Court, and that the belter prac
tice would he that the Commissioner should lie represented in 
order to aid and assist the Judge who hears the appeal.

Counsel for an appellant, as a rule, is not very apt to put 
forward the opposite view of the case to that which lie Is re
tained to argue on behalf of his client. Since the argument 1 
have gone carefully through the papers, and am of the opinion 
for the reasons that I am about to give, that the Commissioner 
was right in refusing a patent to the applicant.

On February 11. 1908. the applieant William Gray obtained 
a patent for an alleged new and useful improvement in feeds 
for grain, ore and mineral separators. I wish it to lie clearly 
understood that while on this application I assume this patent 
to lie valid, I am in no way precluded, if the ease were pre
sented in litigation he fori* the Court, from determining that the 
patent is invalid or valid, as the ease may he. It is only for the 
purpose of this appeal that I accept it as a valid patent.

The claims of this patent are combination claims a ver
tical air blast spout and an inclined grain spout connected 
with one side of the same, of the feed plate arranged wholly 
within the said grain spout, etc.

The only invention described in the patent is the deliv-
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«ring of tin* materials in a horizontal plane or directly across 
the vertical spout, and therefore at right angles to the ascend
ing current.

Figure 3 to his patent, the patentee states in his specifica
tion. is a perspective view of the curved chute which particu
larly embodies his inventions. The object of this curved chute 
is in order that the material might he delivered in a horizontal 
plane or directly across the vertical spout, and therefore at 
right angles to the ascending air current.

In his specification the patentee describes the manner in 
which this result is obtained. The specification states as fol
lows :

Heretofore, gold and ore. verrais, needs and various other materials re
quiring to bo separated, haw lieen delivered into a vertical spout from a 
connecting inclined spout whereby the materials acquired a considerable 
iiHurentiim in a downward direction and the grains or particles compos
ing such materials were held to a certain degree in close contact, and in 
consequence the current of air forced upward through the vertical spout 
or chamber failed to act on the materials in the most effective manner. 
I have found that by delivering the materials in a horizontal plane or 
directly across the vertical spout and therefore at right angles to the 
ascending air current, they are spread out in a thinner sheet so that the 
air current nets thereon more effectively, or in other words forces up
ward and separates the lighter materials from the heavier in a more per 
feet manner than is practicable when the materials are discharged in a 
downward direction.

This specification shews on its face the complete invention 
which the patentee was claiming. It also shews the whole 
process. It admits the state of the art from which there would 
be nothing new in the patentee’s invention, except the delivery 
of the material in a horizontal plane. With this specification 
the patentee obtained his patent, dated as I have mentioned, 
on February 11, 1908. More than two years from the issue 
of his patent, namely, on May 18. 1910. the application was 
filed for the patent in question.

By the patent which was refused by the Commissioner, the 
patentee is seeking to obtain a method or process patent which 
would cover any device or contrivance which had the effect 
of delivering the material in a horizontal plane, thereby very 
much widening the claims of the previous patent. The Com- 
missioner refused the application, his reasons being as fol-

Imiitmiivli an in bi* apparatus patent, which won granted mure than 
two years In-fore the date of the present application, the applicant disclosed 
the invention now claimed without any reservation, I am of the opinion 
that the invention now claimed must be considered to have l>een at the 
date of the present application abandoned and dedicated to the public, and 
that consequently, the present application cannot he allowed.
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I think this decision is correct. In the ease of Harnett- 
McQueen Co. v. Canadian Stewart Co., 13 Ex. C.R, 186, I had 
occasion to point out at p. 220 et sc g. the objects of the claim. 
In patent cases the decisions are so numerous that it is useless 
to cite them. I would just refer to two, one a judgment of the 
late Lord Justice Jessel, M.R.. in the case of /links v. Safety 
Lighting Co., 4 Ch.l). 607, at 612, where the view of that cele
brated Judge is set out, as follows:—

1 nm anxious, as I believe every Judge i< who knows anything of 
I aient 1 «w. to support I n est hum) fair inventors who have aetunllx I i 
vented •oniethiiig novel and useful, and to prevent their patents from being 
overturned on mere teehnieal objections, or on mere cavillings with the 
language of their specification so as to deprive the inventor of the lienelit 
of his invention. This is sometimes called a “lienevolenl" mode of eon 
struct ion. Perhaps that is not the liest term to use, but it may be described 
as construing a specification fairly, with a judicial anxiety to support a 
really useful invention if it can be supported on a reasonable construction 
of the patent, llcyond that the “lienevolenl" mode of construction does 
not go. Tt. never was intended to make use of ambiguous expressions with 
a view of protecting that which was not intended to In- protected by the 
patentee, and which has not been claimed to lie so protected by him whether 
or not it was an invention unknown to himself. It is for the patentee to 
tell the world that of which he claims a monopoly, to tell them. “You mav 
do everything but this; but this you must not do. this is mv invention." 
With the view of getting this into a narrow compass, it has long been the 
practice of patent agents to insert in specifications the distinct claim of 
what they say is comprised in the patent, meaning that nothing else is 
comprised, that everything else is thrown open to the public, or. to put 
it in other words, if a man has descrilied in his specification a dozen new 
inventions of the most useful charade/, but lias chosen to confine bis 
claim to one. he has given to the public the other eleven, and lie has no 
right to be protected as regards any one of the other eleven if he wishes t . 
recall that gift which lie has made by publishing the specification.

Then in the United States Supreme Court, in the ease of 
1 /Hier V. Itrass Company, 104 IT.fl.R. 330. to the same effect, 
bra ted Judge is set out, as follows:—

Where a specific device or combination is claimed, tbe non-claimant of 
other devices or combinations apparent on the face of the specification is. 
in law. so far as the patentee is concerned, a dedication of them to the 
publie and will lie so enforced."unless he. with all dm* diligence, sur
renders his patent for reissue, and proves that his omission to claim them 
arose wholly from inadvertence, accident or mistake

CAN

Ex. C. 
1913

He
Leonard

Cewln, J.

See also Frost on Patents, 4th ml. ( 1912). 336, for other auth
orities.

I therefore am of the opinion, that so long as the patent 
of February 11. 1908, is in force, it is a bar to the applicant 
obtaining the patent sought for. The applicant for the patent 
is not without redress. See. 24 of the Patent Aet, relating to
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reissue of patents, provides a remedy. and tin- applicant, if en
titled to a reissue, can living himself within the provisions of 
this section. 11 is proper remedy would he to apply for a reissue 
of the patent.

It is quite clear by a long series of decisions, that the words 
“by reason of insufficient description or specification'’ cover 
the claim in the patent as part of the specification. 11 is also 
settled that the original patent may he perfectly good upon its 
face, hut that nevertheless it may come within the terms of this 
provision and be held defective or inoperative by reason of 
insufficient description for specification, if it appears that the 
patentee had set out in the specification his invention, but 
through mistake had not made a claim for it.

I'sually the invention granted by the original patent would 
not lie broadened by the reissue, but in a clear case it would 
be. provided the applicant bad brought himself within the 
provisions of the statute. The patentee by taking his patent, 
has dedicated, as I have pointed out. what lie has not claimed 
for the benefit of the public, and he must get rid of this dedica
tion by means of a reissued patent.

Mr. Smart, in bis argument, referred to my judgment in 
the case of Barnctt-McQm ( n Co. v. ('anadinn Stewart Co., 13 
Kx. C.R. 186. where I say at p. 209, that

I agree with Mr. Anglin'* view that, having regard In the dates, the 
patentee ha* the same right a-» a *t ranger would have to apply for a ml 
obtain a patent for a particular mean* of support, provided always that 
there wa* invention and subject-matter.

But 1 was dealing with that particular case as I have stated 
in my reasons for judgment, having regard to the dates. The 
application for the second patent was filed on April 6. 1908. 
The first patent was granted on April 14. 1908. So that in that 
particular case there had clearly been no dedication to the pub
lic. Moreover, the application in that case was to procure .« 
purely construction claim. I do not think that the Barnett- 
Metjnem v. Canadian Stewart case affects the case before me.

The American statute under which the American decisions 
are based, is identical in language or nearly so with our own 
statute. There are a long series of cases in the Supreme Court 
of the Cnited States dealing with this question : Miller v. Brass 
Co., 104 C.S.R. 350.

I quote at length from the judgment of Blotch ford, J., in 
the case of Wilson V. Coon, 19 Off. Bâtent (la/., of the U.S.. 
482. as follows:—

It i* contended for the defendant* that the re-issued patent i* void, 
l»eniu*e the origin»! paient wa* valid and operative, and heeaute it eon 
tain* new matter and entirely change* the character of the invention net 

forth in the original patent, and lieeutl*o the rei**ued patent wo* intended
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t» rover u diHerent collar from tliat originally invented. Thin reissue wn* 
granted under nee. 4011$ of the Revised Statutes. which provides an fol-

“ Whenever any patent in inoperative or invalid liy reason of a de 
fcetive or insuUndent specification, or bv reason of the patentee claiming as 
his own invention or discovery more than he had a right to claim as new. 
if the error has arisen by inadvertence, accident, or mistake, and without 
any fraudulent or deceptive intention, the Commissioner shall, on the 
surrender of such patent and the payment of the duty required b\ law. 
cause a new patent for the same invention, and in accordance with the 
corrected specification, to be issued. . . . The spis'i Ilea lion and claim in 
every such case *hall Is* subject to revision and restriction in the same man
ner as original applications are. Every patent so reissued, together with the 
corrected specification, shall have the same effect and n|ievation in law. 
on the trial of all actions for causes thereafter arising, as if the same had 
lieen originally filed in such corrected form : but no new matter shall be 
introduced into the a|iecifleation nor in case of a machine patent shall 
the ni".'.el or driwings Im* amended, except each by the other: but when 
there i- neither model nor drawing, amendments may lie made upon proof 
satisfactory to the t’oininissioiM-r that such new matter or amendment was 
a part of the original invention, and was omitted from the specification 
by inadvertence, accident, or mistake, as aforesaid."

Thi- enact lient is the same as see, 53 of Act nf duly S. INTO. Ill I'.S. 
Stats, at Large 805. The word "specification," when used -eparatelv from 
tlie word “claim" in see. 4010, means the entire paper referred h in 
sir. 4NN8—namely, the written description of the invention "and of the 
manner and process nf making, eon struct ing, compounding, and using it." 
and the claims made. The word “specification," meaning descripth n and 
claims, is used in that sense in secs. 4HK4. 4H05. 4002. 1003. 1017. 40.o. and 
4022. In some casés, as in sec*. 4NMS and 401(1. the \\ mis “speeilleati hi and 
claim" arc used, and in see. 4002 the word “description" and the word 
“specification" are used: hut it is clear that the word “specification," 
when used without the word “claim" means description and claim. There
fore a reissue is allowed, under sec. 4010. when the specification is do 
fective or insufficient, in regard to either the description or the claim, 
or to both, to such an extent as to render the patent inoperative or in
valid, if the error arose in the manner mentioned in I lie statute. In such 
ease there may lie * corrected specification—that i*. one corrected in 
respect to description or claim, or Isdli, and there may lie a new |Nitent in 
accordance therewith; but the new patent must lie for the same invention. 
Tliis does not mean that the claim in the reissue must In* the same as 
the claim in the original. A patentee may. in the description and claim 
in his original |wtent. erroneously *et. forth as his idea of his invention 
something far short of his real invention, yet his real invention may lie 
fully described and shewn in the drawing* and model. Such a 
case is a proper one for a reissue. A patent may Is* ino|iera- 
tive from a defective or in*ul!i<-icnt description, became it fail* to 
claim a* much a* was really invented, and yet the claim may Is* a valid 
claim, sustain a hie in law, and there may Is* a description valid and *ulli 
vient to support such claim. In one sense such patent is o|ieialive and is 
not inoperative: yet it is inoperative to extend to or claim the real in 
vent ion. and the description may lie defective or i imi Helen I t< support a 
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CAN. claim to the real invention, although the drawings and model shew the
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things in respect, to which the defect or insufficiency of description exists, 
am! shew enough to warrant a new claim to the real invention.

I do not wish to lie understood that I am in any way de
Ri

Ijsonaim» ciding that the applicant is entitled to a reissue, nor do I wish 
it to be considered that I am holding that he is not so entitled.
That is a matter that rests entirely with the Commissioner at 
the present time.

The appeal is dismissed. As nobody appeared for the 
Commissioner of Patents, it is dismissed without costs.

Appeal dismissed.

ONT. Re McKEON.

1913

Ontario Supreme Court, lloilpins, J..\. October 27, 1913.

1. Wills (#111 (17—lôl)—Hkqvkst fob education and support—Pay-
MUST OF CORPUS.

The rcHtui i/ue hunt for whose education and support a fund is he 
<|iicathed to another in trust, is entitled on coming of age to receive 
the unexpended portion of the fund absolutely, where the gift is not 
entirely dependent on the discretion of the trustee and there is no 
gift over.

[Hi Hamilton, H D.L.R. 329, 27 O.L.R. 447; and HeJobanion, [1894)
3 Cli. 204, applied. 1

Statement Motion by the trustee under the will of Albert McKeon, de
ceased, upon originating notice, for an order determining a ques
tion arising upon the construction of the will as to the dispo
sition of the estate.

T. 7. Murphy, for Mary A. Grotty, the trustee.
7. It. McKillop, for the next of kin.
7. F. Fait Ida, and V. //. Ilartlett, for Angela Grotty.

Hodgiru. J.A. IIunuiNs, J.A.;—The words of the will in Question are as 
follows: “The balance of my estate . . . he" (the executor) 
“shall sell and hand over the proceeds to Mary A. Grotty, of 
St. ('olumban, to be held by her in trust, and to be expended bv 
her for the education and support of my niece Angela Grotty 
now attending the I’rsuline Academy in Chatham.'1

Angela Grotty at the death of the testator was a minor. She 
is now of age, and contends that she is entitled to have the 
balance of the estate which the will deals with, handed over 
to her. It is said that the trustee received about $5,000, and 
has expended about $800 or $900 for Angela’s education and 
support ; that part is in the bank, and that the balance is in
vested in the security of a promissory note.

I think that this case falls within the line of decisions which 
hold that where an entire fund is given, and a purpose, such as
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education and support, is assigned as the motive of the gift, the 
beneficiary takes the whole fund absolutely. See Hanson v. 
Graham, <i Ve». 239; He Sanderson's Trusts, 3 K. & .1. 497 ; 
Youngkusband v. Gisborne, 1 Coll. 400; He Stanger, GO L.J. 
Ch. 326.

In the latter case Chitty, J., observes, on the terms of the 
gift (p. 327) ; “It is material to observe that it is not framed so 
as to make it the duty of the trustees to apply the whole of the 
income or corpus for It. Tate's benefit. Had this been so, I 
should have been prepared to hold that he took a vested interest 
in the whole fund.”

I think the principle to be applied in dealing with this 
will is at one with that stated by the learned Chancellor in He 
Hamilton, 8 D.L.R. .">29, 27 O.L.R. at p. 447, and that tin* right 
of the beneficiary can only he defeated by “making tin* gift or 
legacy entirely dependent on the discretion of the trustee, or by 

« of a gift over to some other beneficiary.” In this he fol
lows H< Johnston, 118941 3 Ch. 204.

Where it has been held that the fund does not go to the 
beneficiary, it is because the destination of the fund is controlled 
in one or other of those ways. See He Set son, 12 O.W.R. 760; 
K< Rispin, 2 D.L.R. 644. 25 O.L.R. 633, affirmed 8 D.L.R. 756, 
16 Can. S.C.R 649; Ht Hamilton, 8 D.L.R. 529, 27 O.L.R l » ", 
affirmed 12 D.L.R. 861, 28 O.L.R. 534; He Collins, 6 D.L.R. 893, 
4 O.W.N. 206.

In no case that I have been able to find has the mere inter
position of a trustee to hold and to el * the moneys been 
held to defeat the vesting of the gift where otherwise no con
trolling discretion is vested in him.

There should be a direction that the trustee should pay over 
the balance of the fund to Angela Crotty, after payment of any 
moneys properly expended by her thereout and of her com
mission and the costs of this motion; the account to be taken by 
the Master at London.

Costs of all parties out of the fund; those of the trustee as 
between solicitor and client. This motion was properly made in 
Court.

ONT.
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Horigine, J.A.

Ordi r aeeordingly.
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SASK. HUTSON V. CITY OF REGINA.
s. r. 
inn

Sattkalolioiwik Kii/tmiie Vourt. Trial before Itroirn, •/. October 18. 10111.

1. limn ways <8 l\' At»—1.15)—Liability <h minicipality—Dkkkvt in
SIDKWAI.KS—HboKKN CHISMS IX I.HIIIT UKATIXQ8.

I'mlvr see. 393 of R.S.S. 1000. eh. 84. which require* cities to keep 
sidewalk* in re|miv. ami declares them to In- responsible for all damages 
sustained h\ any |H>rson l»y reason of a negleet of such duty, a city i* 
liable for injuries sustained by a pedestrian by his heel catching in 
a hole in a light area or grating containing glass prisms, from which 
a number of prisms had lieen missing for several years, notwithstand
ing that the grating, which was Hush with the surface of the walk, 
was. without the consent of the city, placed therein by an adjoining 
property owner for his own convenience, at the time the city built 
the sidewalk.

2. IlmnwAYs (f IV113—179)—Dkkkitn—Liability ok aiuttixo own kb
—GKATIXO IX NIDKWALK.

Relief over against the adjoining owner will lie granted a city 
municipality in respect of damages recovered against it for injury 
caused a pedestrian through a defective prism light grilling in the 
city sidewalk maintained in connection with the basement of the own
er's building, although the defect had existed prior to his acquiring 
the property, particularly if a municipal by-law required the owner 
from time to time to keep it in repair.

Stutoinent Action to recover (lamages for injuries sustained because of 
a defective sidewalk. One Peterson was made a third party 
upon a claim by defendants against him for indemnity.

Judgment was given for the plaintiff against the city, with 
relief over against the third party.

/'. .1/. Anderson, for plaint iff.
S. r. (iroseh, for defendant.
./. /•’. /,. Endntnj, for Peterson, the third party.

Brown, J. : In the month of August, 1905, the defendant 
corporation, hereinafter called “the city.” entered into a con
tract with a firm of contractors for the construction of a con
crete sidewalk, having a uniform width of twelve feet along a 
portion of the south side of South Railway street. This work 
was done under the supervision of an engineer in the city’s em
ploy, and was completed during the year 1906 and duly paid for. 
It appears, that while the work was in progress, several pro
perty-owners arranged in some way to have gratings or light 
areas inserted in the sidewalk opposite their respective proper
ties. These grating were, apparently, put in and paid for 
by the owners themselves. There is no evidence to shew that 
the city council, either by resolution or by-law, ever consented 
to these gratings being placed in the sidewalk. I have no doubt 
that the various owners had this work done by the contractors 
after consultation with someone who purported to act and sign 
for the city; there is, however, no evidence on this point what
ever, and no evidence that anyone was ever authorized to give
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Huch consent. Wv «imply know that tin- gratings were built into 
the sidewalk when the sidewalk itself was const rue ted, and that 
they wen* put there by and at the instanee of the owners. Two 
of these gratings were inserted in that portion of the sidewalk 
fronting tin- property now owned by the thin! party hereto. 
These gratings were in area eaeli about two by two and a half 
feet, and contained a large number of light prisms, each prism 
being in area about four inches square. A number of prisms 
in each of these two gratings had become broken, I presume 
through continual wear and usage, and were in that condition 
al the time of the accident in question in this action. The side 
walk at this point was one that was used a great deal by pedes 
trians: and there is evidence, which I accept, by those who wen- 
in the habit of passing along this sidewalk several times almost 
every day, to the effect that the prisms in these gratings were in 
this broken condition, ami bad been in need of repair, for 
several years. On November 15, 1912. the plaintiff, who is a 
locomotive engineer by occupation and a resident of the city, 
was walking along this sidewalk in an easterly direction, and 
while doing so. the heel of tin- boot on his right foot caught in 
one of these holes, and he was thereby thrown violently to tin- 
walk and suffered severe injuries. He brings this action against 
the city to recover damages because of such injuries.

The city, if liable at all, is liable under see. 393 of the City 
Act, being ch. 84. lt.K.8. 1909, which reads as follows:

SASK

S.C.
mis

Item x\

Kvcry public road, street, bridge, high wav. -ipiarv. alley or et lier publie 
place, subject to tin- direction, management and control of the emineil in 
eluding all crossing*, sewers, culverts and approaches, grades, sidewalks 
and other works made or done therein or thereon by tin» city or by any 
jMM.Min with the permission of the council shall Is* kept in repair by the 
city: and on default of the city so to keep the same in rcpiir. the city. I*c 
side- being subject to any punishment provided by law, shall be civillv 
responsible for all damage sustained by any person by reason of such de 
fault.

It is contended on behalf of the city that, as these gratings 
or light areas were put in by the property-owner and not the 
city itself, tlmt the city was not by virtue of this section under 
.my obligation to keep the prisms in repair; that the plaintiff, 
it he has any remedy at all. has it against the property-owner, 
in this case the third party. The section in question seems to 
he of somewhat recent origin and peculiar to the province. In 
its present form, and as general legislation, it first appears in 
the City Act of 1908. As special legislation, and in practically 
the same form, it appears as sec. 312 of the Regina charter, 
being eh. 40 of 1906; and as far as I can ascertain, its first ap-
. .......... in any Territorial ordinance is found in sec. 5. title
XXX. of the Kdiiionton charter, being ch. 19 of 1904. South
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Railway street, including the in question, is, and was
at the time of the accident, under the direction, management 
and control of the council of the city, and were it not for the fact 
that sidewalks are ‘ "y referred to and dealt with under 
see. 393. above i d, the word “street” would have been wide 
iMiough in its meaning to include “sidewalk,” and in conse
quence the city would lie liable for repairs under that section 
by the mere fact that the city council had such direction, man
agement and control. The word “street” ordinarily has such 
meaning, and was so regarded in the ease of ('it)i of Vancouver 
v. McPhalm, 45 Van. S.C.R. 194. In view of the wording of 
see. 398, however, it is contended that the city is only respon
sible for repairing the sidewalks where the same have been built 
either by the city or with the permission of the city council, ami 
that as the gratings in question were not put there by the city, 
or with the permission of the council, that the city is in no way 
bound to repair. In this case, as I stated at the outset, the sidewalk 
as such was built by the city, ami the mere fact that these gratings 
were inserted and paid for by the private owner and not by the 
city does not, in my opinion, make any difference. They constitute 
part of the sidewalk, for whose existence the city is ret 
The city, by building the walk, has held it out as a safe place 
for pedestrians. It is offered to the public with these gratings 
in it and as part of it, and, it must be held, with a knowledge 
that they were so in it. Moreover, the city continued this as a 
sidewalk for many years after its construction in that condition 
and with that knowledge. The city must also he held to have 
had knowledge of the defects and of the long-standing need of 
repairs, although, in my opinion, its liability under the section 
is in no way dependent on such knowledge. The enactment 
must lie given a reasonable interpretation. The object of the 
Act is the safety and convenience of those lawfully using the 
sidewalk, and to allow the contention set up by the city to pre
vail, would, it seems to me, defeat that object. It would permit 
of the city opening up a sidewalk for public use, and at the 
same time relieve it of responsibility for tin* safety of the ped
estrian. That is the very thing, in my opinion, that the legis
lature seeks to provide against. I am of opinion that the plain
tiff’s statement of claim should be amended by alleging that the 
sidewalk in question was built by the city and that the gratings 
formed a part of such sidewalk. As no one can he prejudiced 
by such an amendment, I will order the same to he made.

I have no hesitation in finding, under the evidence, that 
the sidewalk was at the time of the accident, and had been for 
a long time prior thereto, out of repair. The gratings in ques
tion were built into the sidewalk, forming part of it, hut they 
extended lieyond its limits on to the premises of tin- property-
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owner. I find, however, that the hole into which the plaintiff 
stepped was in tlmt part of tin- grating that extended into and 
formed a part of the sidewalk. The weight of evidence is to 
that effect, and besides, it is quite unlikely that the plaintiff 
was straying off the at this point, when his objective
was east of it.

The next question that arises is that of damages. A com
paratively short time before this, the plaintitV had the mis
fortune to meet with a serious railway accident whereby lie 
lost part of his left leg. As a result lie was at this time wearing 
an artificial leg. When thrown to the sidewalk, this left leg. 
which was partly artificial, was seriously fractured near the 
hip. causing much immediate pain and having the permanent 
effect of shortening the limb and displacing it so as to cause an 
unfavourable change of equilibrium. The accident necessitated 
medical attendance, hospital expense, and a trip to Minneapolis 
to secure another artificial limb. The plaintiff at the time of 
this act had sufficiently recovered from his previous one to 
enable him to go back to his work as a locomotive engineer, al
though it was clear that lie was not able as yet to work full 
time. He had not, up to the time of the trial, been able to do 
any work since the accident on November 15, 1912. but the evid
ence is that lie would, in a very short time, be able to go buck 
to his work as " ‘ve engineer, somewhat handi
capped.

The damages which I allow are as follows :
Special damages, $270.50, made up as follows: doctor's bill. 

$50; ambulance, $0; hospital bill, $21.50; medicine, $10; assist
ance, $24; artificial limb, $100; expense at Minneapolis, 12 
days at $2, $20; fore for hertli, $11 ; meals on train. $4. Total. 
$270.50.

General damages, including loss of time and permanent 
injuries, $1,100.

There will, therefore, be judgment in the plaintiff’s favour 
for $1,270.50, with costs of action.

Counsel for defendant or third party may apply to me to 
fix a time to dispose of the question of the liability of the third 
party.

October 27, 1012.

Brown, J. ;—In view of my findings of fact in the judgment 
given against the defendants, and in view of the admissions of 
fact filed in this issue. 1 am of the opinion that the third party 
is liable to the defendants for such damages and costs as they 
have been compelled to pay. I am of the opinion that he must 
be held to have maintained the grating in the condition in which 
it was at the time of the accident, within the meaning of sec.
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395 of the City Act; and, further, that, under the by-law tiled, 
he was hound to repair irrespective of the condition of the area 
when lie took the property over.

The eases eited, which I need not enumerate, satisfy me on 
these points. There will, therefore, he judgment against the 
third party for the amount of damages and costs which the de
fendants have to pay to the plaintiff and for the costs of the 
defendants in defending the action and of trying the issue 
against the third party.

Judgment for plaintiff.

QUINLAN v. SCHOOL TRUSTEES.
Saint John Count g Court. Xcir Itrunnirick, llis Honour IV. It. .loitali. Acting

Judge. July 10. 1913.

I. Schools (8 II A—30)—Kminoymhxt of tkaciikr—Formalities of
COM TK ACT.

A contract of a teacher with school trustees in New Brunswick is 
not invalid because not under the corporate seal of the trustee*.

| Mcxandcr x. School Trustee*, 30 X.H.R. 597. applied.]
1. Schools <6 II II—35)—Tkaciilh'k salary—Advaxck iiy offickr hkfork

SCHOOL TAX AVAILAIII.K—lllUIIT OF RL IMHVRSKMKXT.
A selicol trustee who i* also secretary to the Iniurd has a right of 

action again*! the hoard to recover the amount of <i teacher’s salary 
ailvaneed by liim where tlic necessary iihmey had been voted and the 
ad va ms- was made with the concurrence of his co-trustees in reliance 
upon his lM-ing reimbursed when the *choo| tax should la* collected, tlic 
a*s«‘sanient of which had liccn duly authorized.

| I/<-.V#n7 v. School Tranters, 34 N.S.R, 540: and Wculock v. Itircrt 
Dec Co.. 19 Q.H.I). 105. referred to.J 

3. Schools (g IV 72)—Liaiiii.ities School Hoard axd officers.
Apart from the express provisions contained in the statute C.S.X.B. 

1904. eh. 50. whereby school trustees may borrow money for certain 
purpo.*cs, the trustees would have no power to bind the school board 
by a promissory note signed by them as trustees and discounted with 
a hank, although this were «lone for tin- purpose of raising money to 
pay current liabilities in nmnection with running the school. (Dictum 
l»cr Jonah. County Judge.)

I. Ml AMICAL CORI'ORATIOXS (g 11 E—151)—SCHOOL BOARD—VoWF.R TO IM)H-

School trustee* as public non-trading corporation* an* restricted to 
the power* expressly given them by the creating statute as to their 
borrowing power*.

Trial of an action brought hv William (Quinlan to recover 
money paid by him to the school teacher of district No. 16, Saint 
John County, on her salary and, ns he alleges, upon request of 
the trustees of the district.

The defendants relied solely upon the technical defence of 
illegality ami want of authority in the premises upon grounds 
which will he stated hereafter. No evidence was submitted by 
tin* defence.
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•Iudok Jonah:—It was objected tlint the contract was in- 
valiil as not being under seal, and that it was not proven to 
have been signed by tin- trustees in their corporate capacity. 
Neither of these objections can prevail. The first has been de
cided in Alcsumhr v. Trustees of School District Xo. 7, 1‘arislics 
nf Hat hurst and Hcrcsford,'M) X.B.R. f»97. The same provisions 
of the Corporations Act are to be found in C.S.X.B. 190J, eli. 84, 
secs, (i and 7. as were held to apply in that ease. The second 
objection is also answered in the case of Ycr.ro v. School Trus
tas, 4H X.B.R. JÔ1. at J.V». The contract appeals to be, on its 
face, that of the corporation and I think the onus would la- on 
the defendants to shew, if they could, that it was not what it 
purports to lie. This they did not do.

It was also contended by Mr. M nil in that there should have 
been a notice of action before suit could Ik* brought against tile 
trustees, but as this is in the nature of an action on contract, 
the exception contained in sec. 02 of eh. .‘Ml would apply.

The remaining objection and the one which the defence re- 
lied upon as n substantial answer to the plaintiff’s case was 
that the money which the plaintiff alleges was paid by him to 
the use of the defendants was paid voluntarily and without the 
defendant’a request expressed or implied; and in case there was 
such request it was ultra rires the trustees to borrow money in 
the way it was done here for school purposes.

The evidence shews that the district held regular annual 
meetings at which the sum of #120 was voted for school pur-

The facts proved were as follows:—
William Quinlan the plaintiff was a trustee from January. 

1908, being appointed by the chief superintendent, until tile 
school meeting in the fall of 1908, when In* was elected and 
acted as trustee and secretary during the years 1908-09-10. 
Kdward Quinlan was appointed at the same time to act until 
June, 1909, but he appears to have continued to act after that 
time and for a period covering the transactions in dispute. 
William Thompson was also appointed a third trustee to act 
and lie did act as such trustee during the years 1908-09-10. These 
trustees employed Miss Loretta Ryan, a qualified teacher of the 
second class id a salary of #180 per year to conduct a school in 
the district, and she actually taught the same during the school 
year, beginning October. 1909, ami terminating the last of 
June, 1910, although her contract was not actually written and 
signed until the fourth day of February, 1910. It was assumed, 
however, and not disputed that the contract was intended to 
cover the school year and was so treated and acted upon.

Ilajjiuoml, for plaintiff.
/>. .1/allin, for defendants.
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that the county school fund for that year was $26.57, making a 
total of $151.57 available for school purposes, besides sonic un

Quinlan

School 
Trustees .

paid taxes of the previous years, the amount of which was not 
stated. Out of these funds were to be paid the teacher’s salary 
of $180 and the cost of fuel and lighting the fires and the sec
retary’s commission.

Judge Jonah It is not surprising therefore to find at the expiration of 
the first term in December, 1909, the trustees had not sufficient 
school funds on hand with which to pay the amount then due 
the teacher and that the same financial condition existed again 
at the end of the school year on June 30, 1910.

The evidence of Mary A. Quinlan, plaintiff’s wife, who acted 
as secretary to the trustees, shews that for the school year in 
question the actual total receipts from all sources was $109.97 
and the total expenditure $271.49, leaving a balance against 
the district of $161.52, which balance the plaintiff claims to 
have paid out of his own pocket.

From the plaintiff’s evidence it appears that at the close of 
the fall term when he found there were not enough school funds 
to pay the teacher, he went to the other trustees, Edward Quin
lan and William Thompson, who discussed the matter and de
cided that they would make a note and raise the money re
quired upon it. A note for $50 was written by Mrs. Quinlan 
and signed by all the trustees. This note which purports to be 
signed by them as trustees of district No. 16, parish of Simonds, 
was taken by the plaintiff to the Hank of New Brunswick, where 
he got the money which lie afterwards paid to the teacher. On 
June 30, 1910, finding himself again without money to pay the 
teacher whose contract was then completed, the plaintiff saw the 
other trustees and talked about raising the money. Edward 
Quinlan again consented to sign a note, but William Thompson, 
although consenting to that means of getting the money, did not 
sign the note, giving as a reason that he was too sick (he soon 
after died). This second note was for $100 and was again dis
counted by plaintiff at the Bank of New Brunswick and the 
face value of $100 paid to the teacher. As the notes do not 
draw interest and no evidence was given on the point, I am un
able to say how the discounts were paid. When these notes fell 
due they were renewed from time to time and finally were sued 
by the bank and judgment taken against the plaintiff alone, on 
which he has paid in all $105 and the sheriff has levied on his 
goods for the balance of the judgment.

The plaintiff Is claiming against the defendants only for the 
face value of the two notes, $50 and $100 respectively.

He also claims for a general balance on the books of $11.52, 
and for the items paid for wood amounting to $25, for building
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fires $6.00, and for his commission on collections as secretary 
$4.67, in all amounting to $197.19.

As to the items of plaintiff’s particulars for wood and light
ing fires amounting to $31. I think the plaintiff is entitled to 
recover under his declaration for work done and materials pro
vided.

The furnishing necessary wood to warm the schoolroom and 
lighting the fires for that purpose are incidental to and within 
the scope of trustees’ duties pertaining to the proper carrying 
on of a district school. They would have ample authority to 
employ someone to do this work, and while no express contract 
was made with the plaintiff they knew he was performing the 
services, accepted the same and enjoyed the benefits, and there
fore impliedly promised to pay for the said work and materials.

I do not think it makes any difference that the wood was ac
tually supplied and the fires lighted by the plaintiff’s boy. He 
was a minor living at home and being maintained by his father 
and may therefore in this matter be looked upon in the light of 
a servant of the plaintiff, under whose directions the wood and 
work were and done.

The plaintiff says he advertised for tenders for the fuel 
and lighting of fires but got no response, and it therefore be
came necessary for him to have the work done in the way in 
which he did. I think the plaintiff should recover for $31 upon 
these particulars for wood supplied and for lighting fires, as 
also for his commission of $4.67.

As to the item of $11.63 for balance due plaintiff on over
expenditure in current account for the year ending June 30, 
1910, I do not think, in view of the admitted errors in hook
keeping, this item should be allowed, especially as the evidence 
of such over-expenditure was not very satisfactory.

The principal claim, and the one involving the most import
ant question of law now remains to be disposed of—that of the 
payment to the teacher of fifty and one hundred dollars respec
tively, the one on December 28, 1909, and the other on June 30. 
1910.

The two promissory notes which were used by plaintiff as a 
means to procure the money from the bank were, I have no doubt, 
intended by the trustees to have been made in their official capa
city and to be binding upon them as a corporation, in this idea 
the hank seems at first to have concurred, as the word “trustee” 
in the body of the first note was placed there at the express in
stance of the bank manager; although this action is not founded 
upon the notes, the above fact is important as shewing that in 
raising the money as he did and paying it over to the teacher, 
the plaintiff was acting with the knowledge and consent of the 
trustees as a body, and I think would thereby raise an implied 
promise on the part of the corporation to repay the plaintiff

N.B.

C. C. 
1913

Qvinlan

Trustees.

Judge Jonah

99



380 Dominion Law Reports. 114 D.L.R.

N. B. iu case il lie fourni tluil they are capable of binding themselves
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in a transaction of this kind.
Mr. Raymond for the plaintiff contends that the trustees of

schools, under the provisions of eh. 50, have full authority to 
borrow money in the first instance in eases of this lyml where 
money is needed for current liabilities in connection with run
ning school; and cites as his authority the ease of McNeil v.

Judge Jonuli School Trashes, 34 X.S.R. 540. This ease is based upon a simi
lar state of facts, and the provisions of the statute of Nova 
Scotia respecting the borrowing powers of trustees (Acts X.K., 
18M5, eh. 1, see. 21), are the same as contained in see. 72 of eh. 
50 < 8.X.B l1"1 :

1 cannot bring my mind to the conclusion that as a general 
proposition, trustees of schools have, under our Acts and Regula
tions. authority to borrow money even for the puipose of run
ning a school. The Act provided ways and means of raising a 
school revenue, and 1 think it would be a dangerous power to 
confer on trustees the right, without any special authority either 
from the district or the Board of Education to run a school upon 
borrowed money. Grave irregularities would result from such 
a method.

The intention of the Act clearly is that the trustees shall 
render an account each year to the district and also submit an 
estimate of their needs for the ensuing year at the regular school 
meeting of ratepayers, who shall then vote a necessary amount 
for such school purposes.

Express provisions are contained in the Act for borrowing 
money for certain purposes, none of which are applicable to the 
case under consideration, and it is a well-established rule that 
public non-trading corporations are restricted to the powers 
expressly given them by the creating statute fllalsbury's Laws 
of Eng., vol. 8, p. 35!), sec. 805).

1 think, therefore, that the trustees could not and did not 
bind themselves as a corporation in the two promissory notes, 
which they gave, and that the bank merely treated them as the 
personal obligations of the persons who had signed them and 
upon that security loaned the money to tin* plaintiff, to whom 
they eventually looked to repay them.

The plaintiff was compelled to repay the loan to the bank, 
so that 1 think it can he fairly claimed that the money which 
was paid the teacher in this ease was the plaintiff’s.

So far as the evidence shews, the equities are entirely on the 
side of the plaintiff. There is no doubt about the advance hav
ing been made to the teacher as stated. She is admitted to have 
been a duly qualified teacher, engaged under a legal contract, as
1 find, and no complaint is made as to the value of her services, 
or the quality of the work done hy her in the school.

The district got the full benefit of the payment hy the plain
tiff of this money to the teacher. The liabilities of the district
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were not increased thereby to the extent of a single dollar, and 
no reason was given in evidence or on the argument why the dis
trict by its trustees should not repay to the plaintiff the money 
which he has expended in its behalf except the technical one 
that it was ultra vire* for the trustees to borrow money in the 
way it is alleged the plaintiff and his associates did. This case 
is. however, different from one of simply borrowing money and 
thereby increasing the indebtedness of the district, which I agree 
the trustees could not do.

Here, the district had voted the necessary money for school 
purposes; the assessment had been made. The trustees in pur
suance of their duties and within the scope of their authority 
lmd entered into a contract for payment to the teacher for which 
the district was liable.

What the plaintiff did was pay off this liability of the dis
trict to the extent of one hundred and fifty dollars, relying upon 
tin* payment of the taxes subsequently to reimburse himself. 
That lie might lawfully do that is laid down in Wnihtck v. River 
Du Co., Ill Q.lt.l). 155, at 1fif>. where Fry. L.J., in delivering the 
judgment of the Court of Appeal, says;—

Till* equity i* based mi » fiction, which, like all legal fiction*, ha* Iteen 
invented with n view to the furtherance of justice. The Court close* it- 
eye* to the true fact* of the case, viz., an advance a* a loan by the <|ua*i- 
lender to the company, and a payment by the company to its creditor* as 
out of its own money*; and assume* on the contrary that the <pi i-i lender 
and the creditor of the company met together md that the former ad
vanced to the latter the amount of hi* claim against tin* company and took 
an assignment of that claim for hi* own lieiiefit.

He then quotes Lord Selhourne. L.C., who. in giving judg
ment in the cast* of the Iliad,burn lluihliui/ Socidy v. Cuulifft 
Brooks d1 Co., 22 (’h.I), til, at 71, says:

The test i*: has the transaction really added to the liabilities of the 
company ? If tin* amount of the company'* liabilities remains in substance 
unchanged, hut there is. merely fttr the convenience of payment, a change 
•if the creditor, there i* no substantial borrowing in the result, *o far a* 
relate* to the |*wition of the company. . . . And if the result i* that 
by the transaction which assume* the shape of an advance or loan nothing 
i* really added to the liabilities of the company, there has Itecn no real 
tran*gro**ion of the principle on which they an» prohibited from borrowing.

It whh upon the reasoning in tin» cane of Wtnlock v. River 
Du Co.. Ill Q.lt.l), 155, that the Supreme Court of Nova Scotia 
gave their judgment in the case of 1 IcXcil v. School Trustees. 84 
N.S.R. 546.

Relying upon thorn» authorities ami with a strong sense of 
the justice of the plaintiff’s claim. I find a verdict and give judg
ment for the plaintiff for the sum of $185.67. being the whole 
of his claim, except the item of $11.52, balance on tin» books 
which was not supports! by satisfactory evidence, and which I 
disallow.
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Judge Jonah

J uriyni i u I for ftluiuliff.
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QUE. RFX v FRANK

K. B.
1913

Vin Inc Mini's Itnu'h {Apprul Side), Arehunibeault, Trenhohne, Crus»,
Lui'iti/iu', l'un ni1, uml Un l'ois, .1.1, October .MO, 101.1.

1. K\ Mil M 1! (§ IX (i—421 1 l)(M'l MIXTARY KVIIIKNCK—l'OHMKU UKPOSI
TIONH OK AIINKXT WITXKSH—('R. <'<H»K ( 11100) HKf. 000.

The lippoMitioii of a witness taken on the preliminary enquiry upon 
the same eliarge may he reail against the iteetitetl where the witness, a 
foreigner, lunl limi summoned hut hail left for parts unknown.

| S«s* also It. v. /'(«tiro. 1 ItX'.ll., pt. 2. 144 ; It. v. Mcl'ulloiifjli, S 
('an. 4*r. ( as. 27S; It. v. Finsylh, fi Can. < r. <'as. 47’»; It. v. Helm-, 11 
Can. Cr. ('as. 224.|

2. XlTKAI. ( 1 MI M f»—014 1 — ItKVKKHIIII.K KKKIIKM—ItKHKKVINO hi I.IXll AH
to Crown kviiuxck—I)kkkn<*k kxti:hki» upon in mkaxtixik.

(til a eriminal trial it is not reversible error for the trial judge to 
reserve until after the hearing of tin* witnesses in the ease an objec
tion to the placing in evidence of the prior de|Nwilion of an absent 
witness taken on the preliminary enquiry and compelling the accused 
to proceed with his defence without a ruling on the objection, where 
the accused had available all that he was required to answer in his 
defence including the questioned deposition which was linnlly ad

Statement Crown case reserved on the summary trial before n police 
magistrate at Montreal, on a charge of receiving stolen goods, 
the question being as to the admissibility of the deposition of 
a witness taken at the preliminary enquiry.

The following questions were submitted to the Court :—
1. Was the trial Judge jusiilied in reserving until after tlie hearing of 

all the witnesses in the case, the objection of the attorney for the accused, 
to the said deposition 1 wing read as evidence, and ordering the accused to 
proceed with his ease?

2. Was the trial Judge justified in allowing the said depositimi of 
Wasili Kvanhoir to lie read as evidence on the trial of the present ease ?

M. ,/. Morrison, K.C., for the accused.
./. C. Walsh, K.C., for the Crown.

The opinion of the majority of the Court was delivered by 
Lavkhunk, *1. : The allegations contained in the deposition 

were corroborated by the evidence of the other witnesses, and 
the prosecution did not hinge upon this deposition.

When the magistrate reserved his decision on the objection 
entered on behalf of the accused regarding the production of 
this document, the latter did not. suffer prejudice and the magis
trate lid not err in reserving the said objection, and in order
ing the defence to proceed with its ease; since the accused had 
before them all that they needed to provide for their defence.

On the second question, 1 am of the opinion that the magis
trate could use discretion in the matter of deciding whether la- 
won Id permit the reading of one of the depositions taken at the 
preliminary 1 mini'll and given by one of the witnesses who was 
absent at the time of the trial.
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Ah the magistrate says in his report, at the trial, the wit- QUE.
ness Wasili Kvanhoff eoulil not he heard, notwithstanding K
the fact that he was regnlarlv summoned to appear, and the uu;j
case was adjourned to a subsequent day, seeing the absence of —
the witness was through illness. ltrBX

On the day of the trial Kvanhoff was still absent, and he Frank 
could not he found though every effort was made to locate him. a
One of the persons living in the domicile of Kvanhoff was heard 
as a witness and declared that Kvanhoff had left for parts un
known. As the report of the magistrate shews, every diligence 
was used to produce the witness, and it was under these circum
stances that the production and reading of his deposition at the 
preliminary enquête were permitted, and I lielieve that the 
magistrate a wise use of his discretion in this connection.
I am. therefore, of the opinion that the judgment was well 
founded, and I would answer in the affirmative the questions sub
mitted. Therefore the appeal is dismissed with costs.

Cross, J., dissented.
Apinal dismissed.

(illeerotlngi

SOVEREIGN BANK v. PYKE. QUE

Qttffrer Nuperi or Court. Trial before Ihinlop. ./. ih-tnbrr 2S. 1111:l. S. (’.

I. Hanks (I III II—271—Orricns—At tiiority ok uknkrai. manaukr. UU3
Tin* gi'iM-rul mnmigvr nf » luink Iiih no implicit nut Iiority from Ihv 

luink to agree on it* lu-hulf to rvinunerale or imleiiiiiify a |N*rtim who 
purchu«ril sliarvs of the lunik's *loek at the manager's instants* to lu» 
iiehl Miihjvct to hi* onler ami will In* liahh* on the |ii|iiiilatioii of the 
hank for the overdraft occasioned hy the hank'» *nt of hi*
ehei|iie- given for the pu rebate price.

[Ilank of Montreal v. Ifankin. I UN. (Que. I :W2. applied; mm pa re 
l/cl I ilia n v. Ntarert. HI D.UH. TUI ( P.t '. I. aflirmiug Nlarerl V. l/c- 
Uillan, 24 O.UIt. 4M. :i O.W.N. tl.|

Action in the name of the Sovereign Bank of Canada hy its statement 
liquidator for $ld,!Mli.:!0, made up of cheques drawn on the 
hank, made and signed hy the defendant, payable to the order of
J. It. Meeker, to cover the purchase of 07 shares of the capital 
stock of the hank. IMaintiff alleged that these cheques had 
lieen dealt with hy it in the ordinary course of business; as they 
remained unpaid hy defendant, those in charge of the liquidation 
of the hank’s affairs demanded that defendant Is* condemned to 
pay their full face value, with accrued interest. James W. Fyke 
admitted signing the cheques, hut averred that in purchasing 
the stock he had simply acted as a prête-nom for Duncan M.
Stewart, who was at the time general manager of the hank.
Stewart, he said, expressed a desire to purchase some of the 
hank's stock, and, lieing unable to do so in his own name, re
quested that defendant allow him to use his (defendant’s) name, 
promising that defendant would In* remunerated for any y

58
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Dunlop, J.

In* make in coilnection with the transaction. Defendant
claimed lie had never been in possessum of the atoek, and his 
account at the hank had lieen later credited with the amount 
of the diet|ura.

Dunixm*, J.:—The hank paid these cheques in the ordinary 
course of hiiHiness, in good faith and in ignorance of any alleged 
agreement entered into hy its general manager with the de
fendant. Moreover, the defendant has failed to prove that any 
such agreement had existed and lie furthermore has failed to 
prove that the hank had any knowledge of such pretended 
agreement or was a party thereto. No matter what might have 
lieen the nature of such agreement, it could not Is- opposed to 
the demand of the plaintiff to prevent it from recovering the 
amount of the cheques : Hank of Montreal v. Rankin, 4 Legal 
News .’102.

Jii that ease the Dank of Montreal sued Rankin for his 
cheque for $2<t.ti89.8."i, payable to hearer. The cheque was pre
sented the same day and on presentation the hank paid the 
money. The defendant had not at the time a sufficient sum on 
deposit to cover the cheque, hut the hank paid the full amount 
and entered it to the dehit of the defendant in a special account. 
The defence was that the cheque should have been stamped 
(under a revenue statute as to hill stamps then in force). That 
question has no hearing in this ease, hut Rankin also pleaded 
want of consideration and that the cheque was given as a com
promise of a criminal prosecution brought against the defendant 
and six other directors of the Consolidated Dank for making 
false and fraudulent returns; that the hank paid the money to 
John Monk ami to his representative, Mr. Richard, who was 
bringing the prosecution, and that this took place with the full 
knowledge hy the hank of all the facts and that it could not 
recover on the cheque. The Court in that case found that the 
money was paid under the circumstances above stated, hut that 
the hank had no knowledge of the alleged compromise; that 
the personal knowledge of the president, George Stephens, 
of the circumstances of the compromise, could not In* opposed 
to the hank, as the latter was not hound hy the acts of Mr. 
Stephens in his individual capacity and had no cognizance of 
the pretended compromise at the time the money was paid.

I am of the opinion that, if the Dank of Montreal could not 
In* I hy any arrangement made hy its president, the Sover
eign Dank could not, and was not. hound hy the pretended 
agreement alleged to have In*cii made hy its general manager 
with the defendant in this case and that any such arrangement 
eould not and did not prevent the plaintiff from recovering 
from the defendant the full amount sued on.

J augment for plaint iff.

7
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Re NOELLE.

Exchequer Court of Canada, Caneele, J. October 28, 1913.
1. Trade-mark ($ 1—8)—General or «racine mark.

The registration of the word “Albaloid" aa a general trade-mark 
is properly refused by the Minister of Agriculture where there is already 
on the register a general trade-mark of a word so similar thereto as 
“Albolene."

2. Trade-mark (6 I—3)—General or specific mark.
A “general" trade-mark, under the Trade Mark and Design Act, 

R.8.C. 1909, eh. 71, is one used in connection with the various articles 
in which the proprietor deals in his trade, and would cover all of the 
classes of merchandise in which the applicant deals, while a "specific" 
trade-mark is limited to one class of merchandise. (Dictum /ter Cus-

3. Trade-mark (6 IV—17)—Infringement—Name registered ah gen
ual nUDE-MABK,

Where a particular word has been registered as a general trade
mark, as distinguished from a H|>ecific trade-mark, under the Trade 
Mark and Design Act, R.8.C. 1900, eh. 71, it cannot afterwards be 
registered as a general trade-mark by another, although carrying on 
a different line of trade; the second applicant for the same word or 
for another won! so similar as would likely deceive tin , is limi
ted to an application for a s|>ccific trade-mark, the Department not 
In-ing called on to distinguish between the lines of trade of applicants 
for general trade-marks.

4. Trade-mark (6 V1—31 ) —Conflicting claim on register—Prior gen
eral TRADE-MARK OK SIMILAR WORD.

There is no power under the Trade Marks Act (Can.) enabling 
the Minister of Agriculture, or his Deputy, to take evidence and ad
judicate on the facts and thereupon to determine whether a trade
mark should be registered not» the prior registration of
a similar mark; but such may be done by the Exchequer Court on 
the hearing of a petition for an order to register.

5. Costs (8 1—2)—On dismissal—Trade-mark registration - Petition
AGAINST REKVSAI. TO REGISTER.

CiMts incurred by the trademark branch of the Department of 
Agriculture in successfully opposing a petition to the Exchequer Court 
for an order to register a trude-murk may be ordered to be taxed 
against the petitioner.

Petition of (lehr. Noelle for an order to register the word 
“Albaloid” as a general trade-mark in the trade-mark register 
in the Department of Agriculture.

The petition was refused.
In the month of September, 1910, the |>etitioner applied to 

the Minister of Agriculture to have registered the word “Alba
loid” as a general trade-mark.

This at ion was refused, the ground of the refusal bring 
that, as appears by the registry, tin* word “Allnilene” had lx*en 
registered as a general trademark on May 31, 1893, by a firm 
carrying on business in New York under the name of McKesson 
& Robbins.

Cassklh, J.:—It is not contended that the word “Albaloid" 
could In* registered with the word “Allxilene” previously regis- 

25—14 D.I..R.
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CAN. tered as a general trade-mark, if the question merely depended
Kx. V.
1913

on the register and without further evidence.
Under clause 11, sub-sec. (b) of the statute (R.8.C. 1906,

lüT eh. 71), the ' at ion was rightly rejected.
The Minister or his Deputy has no means of ascertaining, 

except from the registry, whether such trade-mark should or
should not be registered. There is no power in the statute regu- 

trade-marks which enables the Minister or his Deputy to 
take evidence, and a< ate on the facts and to determine
whether, having regard to the particular circumstances of the 
case, such trade-mark should be registered or not.

On the hearing of this petition it is open to the Court to re
ceive evidence and adjudicate on the merits, having regard to 
the circumstances of each case.

The facts are shortly as follows:
McKesson & Robbins, who registered as a general trade

mark the word “ Albolene" on May 31, 1893, were carrying on 
and are still carrying on in the city of New York the general 
business of wholesale dealers in drugs, chemicals and druggist 
sundries of all kinds.

The -ants, who reside in Germany, have for a great
number of years been ex|w»rting to Canada articles of their manu
facture, being "forks and spoons made of Britannia metal,” a 
class of merchandise entirely different from the classes of mer
chandise dealt in by the owners of the registered trade-mark 
“Alboknc.”

It would apfiear that the applicants have registered in Kng- 
laml and elsewhere the word "Albaloid" as their trade-mark. 
It does not appear that this word has been registered in these 
countries as a general trade-mark, and I am not aware whether 
the statutes in these various countries contain the same provi
sions as in our statute, enabling the registration of a general 
trade-mark as distinguished from a specific trade-mark.

These foreign trade-marks are not produced. I gathered, 
from Mr. Scott’s careful argument, that the clause of our statute 
permitting a registration of a general trade-mark is unique.

Under the Imperial Trade Marks Act, 1905, 5 Edw. VII. 
eh. 15, sec. 8, it is provided that "A trade-mark must be regis
tered in respect of particular goods or classes of goods.”

At page 002 of Kerly on Trade Marks, 3rd ed. (1908), the 
English statute will Ik» found conveniently set out.

Section 10 of the Canadian Trade Mark and Design Act 
(R.S. 1900, eh. 71) provides that :—

A general trade-mark once registered and destined to he the sign in 
trade of the proprietor thereof shall endure without limitation.

The definition of a trade-mark, as given by Mr. Lowe, De
puty Minister of Agriculture, in the case of Bush v. Hanson, 
2 Can. Kx. C.tt. 557 at 559, is that the essential element of a

4
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trade-mark is “the universality of right to its use, i.e., the right 
to use it the world over as a representation of, or substitute for. 
the owner's signature."

Paul, on Trade-Marks, 3rd ed., p. 5, puts it in this way : 
“It has been well defined as one’s commercial >' lire."

Mr. Scott argued before me that the same rules should lie 
applied to a general trade-mark as those held to apply in the case 
of specific trade-marks. That if in the case of a specific trade
mark a mark already registered as a specific trade-mark can be 

by another and registered ami used as a specific trade
mark for an entirely different class of merchandise, so in the 
case of a general trade-mark registered in connection with a 
general class of business another person can register and use 
the same general trade-mark in connection with an entirely 
different class of business.

There is no authority on the point, and the question is one 
of considerable difficulty. My own view is that there is a dis
tinction between the case of a general trade-mark and that of 
a specific trade-mark.

I am of opinion that once a general trade-mark has been 
registered for a particular word, the same word cannot lie regis
tered as a general trade-mark by anyone else. If this were jmt- 
mitted it would lead to confusion. I think the second applicant 
is limited to an application for a specific trade-mark if other
wise entitled thereto.

The purpose and object of trade-mark legislation is stated 
by Vaughan Williams, in Howiten Wire, Limited, v. Iiou'dtn 
Hrake Co., Ltd., 30 Reps, of Patent Cases. ">80 at 590:-

Thv whole object of registering trtule-murke is this, that in passing 
«iff cases it was fourni that a great deal of trouble and ex|>enae might be 
incurred in proving the identity or character of the goods which were 
passed off. with the gixsls which the plaintiff said were the goes Is manu
factured or sold—in this case manufactured—by them. Then the Tra«le 
Marks Act was passed for the express purpose of making it easy to afford 
protection to traders ut less exfiense and h*ss trouble. The whole object 
is that by registering a trade-mark you should lie able to repremit to 
tin* : “You may rely upon it that all gixsls which bear this regis
tered trade-mark are the g«xxls manufactured or sold by me the regis
tered proprietor of the mark "

A few other cases bearing on the question, all of them relat
ing practically to specific trade-marks, as distinguished from 
what our statute permits as a general trade-mark, are as fol
lows:—

In He Jelley, per Jessel, M.R., 51 L.J. Eq. (1882), at page 
(>40, may Ik* referred to.

In the case of Singer Manufacturing Co. v. Wilson, 2 Ch.D. 
434, Jessel, M.U., discusses the question, and states, at page 
443, as follows:—

CAN.
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CAN. Therefore, what the Court has to satisfy itself of is, that there has

Ex. C.
1013

been an essential portion of the trade-mark used to designate goods of a 
similar description. I say of a similar description, because there is no 
right in a trade-mark except to protect the manufacturer of the goods.

Kb
Nobllb.

If a seller of carriages invented this fanciful mark, this curious animal, 
and put it on carriages, that would not prevent a manufacturer of woollen
goods from putting it as a trade-mark on woollen goods. As I said be
fore. you must have regard, not merely to the mark, but to the nature of 
the goods upon which the mark is impressed.

In Sommerrillc v. Schembri, 12 App. Caw. 453 at 457, Lord 
Watson states as follows:—

Had it not been for the views expressed by the Court of Appeal in 
giving judgment, it would hardly have been necessary for their Lordships 
to observe that the acquisition of an exclusive right to a mark or name 
in connection with a particular article of commerce cannot entitle the 
owner of that right to prohibit the use by others of such mark or name 
in connection with goods of a totally different character; ami that such 
use by others can as little interfere with his acquisition of the right.

I will now come to the considération of the Canadian Trade- 
Mark and Design Act (R.S., 11906] eh. 71).

Section 4 of the statute is the interpretation clause. It pro
vides as follows:—

(a) In this Part, unless the context otherwise requires, "general trade
mark" means a trade-mark used in connection with the sale of various 
articles in which a proprietor deals in his trade, business, occupation or 
calling generally;

(/») "Specific trade-mark" means a trade-mark used in connection with 
the sale of a class of merchandise of a particular description.

The definition, under (a), of general trade-mark means, I 
think, a trade-mark used in connection with the various articles 
in which the proprietor deals in his trade, and may cover several 
classes of merchandise if the proprietor is trading in these sev
eral classes.

A s|»ecific trade-mark is limited to a class of merchandise of 
a particular description, so if the dealt in two different
classes of merchandise he would have to apply under sub-section 
(6) for two specific trade-marks, one applicable to each class.

The general trademark would, however, cover all the classes 
of merchandise in which the ant deals. I do not think,
however, that the general trade-mark would confer an unlimited 
right the world over as against those carrying on a business of 
an entirely different character.

The business of McKesson & Robbins is that of dealers in 
druggist supplies. If another trader manufactured steam en
gines, a business entirely dissimilar from that carried on by 
McKesson & Robbins, these latter people could not be possibly 
injured in any way by a specific trade-mark adopted and used 
by the other trader in connection with steam engines, although

4
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the word might he the same. The whole purport of the law of 
trade-marks is to prevent the passing off of goods of one as the 
goods of another, whether intentional or not.

To come to the present case, I fail to see how tin* registration 
of “Albaloid" as a specific trade-mark as applicable to “forks 
and spoons of Britannia metal," could |M>ssiblv enable tin1 appli
cants to mislead the public into the belief that their goods were 
tin* goods of McKesson & Robbins. Moreover, while dealing 
with the question, it must be borne in mind that while the word 
“Albaloid" could not, in my judgment, lx* registered ns a gen
eral trade-mark as long as the word “Allndono" stands on the 
register. There is some dissimilarity between the two words.

On the whole, 1 am of opinion that the applicants arc not 
entitled to have registered the word “Albaloid" as a general 
trade-mark. I think, however, if limited to a specific trade
mark, as applied to “forks and spoons of Britannia metal” it 
may l>e registered.

Mr. Scott, on the argument before me, declined to accept a 
specific t/ mark. This would not preclude his clients, if they 
think bet4* of it. Nor do I wish it to be understood that they 
are entitle,, to the registration of this specific trade-mark. There 
may lu* other reasons known to the Minister or his Deputy 
which might disentitle the applicants to such registration. 1 am 
merely dealing with the case ns if the only obstacle were a prior 
registration of the general trade-mark MAU>olene.”

I think the petitioner should pay the Minister's costs of 
the petition.

Petition refuted.

CAN.

Ex. C. 
191.1
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Re IRWIN and CAMPBELL. ONT.

Ontario Supreme Court, Meredith. C.J.O., Maclaren, Magee, and llodgin»,
JJ.A. November 6, 1913. _

Arbitration (§ III—17)—“Award” or “valuation”—He- Decision. 
view.)—Appeal by the trustees of tin- Irwin estate from an 
order of Middleton, J., dismissing their appeal from an award 
or valuation made by three arbitrators or valuators under the 
provisions of a lease.

IV. N. Feryuton, K.C., for appellants.
AT. IV. Howell, K.C., and (ieorye Kerr, for Campl>ell.

The Court held, affirming the order of Middleton, ,1., that 
the proceedings appealed against were not in the nature of an 
arbitration, but a mere valuation, and that no appeal would 
lie as from an award. The dismissal would, however, be without 
prejudice to the rights of the appellants in (lending litigation.
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B. C. MANITOBA LUMBER CO. v. EMMERSON.
C. A.
Mil 3

(Decision No. 2.)
British Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin, and 

tint h lu i. J J. A. lie» B, 1918.
1. MoKTUAQE (§ 1 B—7)—What l'ONSTlIlTES—I)eKI> WITH AUttBBMBNT TO

RECONVBV.
An agreement by :i mortgagor after default whereby the mortgagee 

geta a new security for advances not included in the original mort
gage and expenditures not in contemplation when the original mort
gage was made, is to be treated as in effect a new mortgage as regards 
any attempted restriction of the mortgagor’s right to redeem.

[Manitoba Lumber Co. v. Kmmerson (No. 1), ô D.L.R. 337, affirmed 
with a variation.)

2. Mortoaub (§ VII A—148)—Redemption—Limitation or moiir.
The parties to a mortgage or to a conveyance given in absolute 

form but which, being given as security for the payment of a debt, 
operates as a mortgage, cannot in tin* instrument itself or hv a con
temporaneous agreement, limit the mortgagor's right of redemption 
to a stated period.

[Fairclough v. Swan Brewery, [1912] A.C. 5B5,

Statement Appeal by defendant from the judgment at trial, Manitoba 
Lumber Co. v. F turner son, 5 D.L.R. 337.

The judgment below was affirmed with a variation as to an 
item consented to.

A. I). Taylor, K.C., for defendant, appellant.
S. S. Taylor, K.C., for plaintiffs, respondents.

Menlonald,
The judgment of the Court was delivered by
Macdonald, C.J.A.:—From what has already been said on 

the different points during the argument, I have indicated my 
opinion that the plaintiffs had the right to redeem. I need not 
recapitulate any further than to say that the case of Fairclough 
v. Swan Brewery Company, Ltd., [1912] A.C. 505, makes it clear 
that the parties cannot, in the instrument of mortgage itself, or 
by a contemporaneous agreement, limit the mortgagor's right of 
redemption. It was argued here that the agreement fixing the 
nine months for redemption, while a limitation upon the mort
gagor's right, was really not a contemporaneous agreement, but 
an agreement subsequently made, and must be held to have re
ferred to the original mortgage and to vary it to that extent. 
Rut, bearing in mind the fact that the transaction, which took 
place on Septemlier 25, 1908, was a new transaction, a transac
tion which created a new security to tin defendant for advances 
not included in the mortgage, and for expenditures which were 
not then included or contemplated, it must lie taken to lie in 
effect a new mortgage. While the conveyance is in form a con
veyance absolute, it was in reality given as security for a debt. 
That debt " the debt in tin* mortgage, and it included
subsequent debts to th<‘ extent of over $50,000 altogether. That,

8149

4423



14 D.L.R.] Manitoba Lumber Co. v. Kmmerson.

I think, is the* mortgage which the plaintiffs have a right to re
deem, and the limitation upon their right to redeem that mort
gage by the contemporaneous agreement is not such as the law 
will admit. That being so, the only cpiestion then is, on the 
assumption of the right to redeem, lias the learned trial Judge 
made the right decree?

Mr. A. I). Taylor has contended that the defendant ought 
to be allowed for improvements made since he took possession. 
Those improvements amount, as lie admits, to $08,000. The 
original cost of tin* mill was alunit $25,000. It is inconceivable 
that such improvements be made bond fide as improve
ments which a mortgagee in possession would be justified in 
making to mortgaged premises, and, therefore, I think the learned 
trial Judge was justified in inferring that they were not made 
bond fide, and that nothing ought to be allowed to the 
in respect thereof. He has, in his decree, decided that all just 
allowances should Ik* made, and that is not upi>enlcd against. 
I think he was right in doing so, but we are not called upon to 
decide whether he was or not.

With regard to the timber limit, respondent, before the argu
ment, by notice served on the 13th of April, declared that he 
would not insist upon that term of the judgment, so that that 
is eliminated from the cast», except that the decree must 1m» 
varied in that respect.

Then, with regard to the last point taken by Mr. A. I"). Tay
lor, that the decree below should have contained a provision for 
ascertaining the quantity of logs and lumber and the amount of 
I took debts which, under the agreement of SeptemluT 28. the 
plaintiffs were to take over on redemption, I have only this to 
say: It np|u‘ars that no evidence was given Mow that there 
were any such things on hand either at the expiration of the 
time fixed in the agreement for redemption or at the date of 
the decree. Personally, I should In* disposed to infer from the 
evidence that it was understood by all parties at the time of the 
trial, that the business was a going concern, and therefore tfierc 
must l>c both logs, lumM, and luutk debts. However, no appli
cation was made, as is asserted by counsel for the plaintiffs, to 
have such a term inclmhal in the decree Mow. Further direc
tions were reserved in that deem», and it may l>c that the defen
dant can go More the learned trial Judge ami get directions on 
this |H>int, but I think we are nut called u|utu to make any order 
or even to express an opinion as to xvlint should be done. The 
result is that the decree Mow will be varied in respect of the 
timM limit. The parties may agree u|utn the form of variation, 
and, failing of agreement, the matter can Ik* .settled by one of 
the Judges of this Court at ( its.

I think the res|>on<lents should have the costs of this ap|>cal.

B. C.

r. A. 
1013

Manitoba 

' Co.'* 

Kmmkkmon.

Macdonald.

Judgment affirmed, with a variation.
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PITURA v. HANEY et al.
Manitoba King's lit m it, (loll, J. November 0, 1913.

1. Thial <§ VI—320)—Notice ok trial—Time for giving—Amendment
OF STATEMENT OF CLAIM.

Where, after a cause is at issue, the plaintiff's statement of claim 
is untended under an order. Manitoba K.B. rule 301 prevents the 
giving of notice of trial until ten days after service of an amended 
statement of defence.

[Broirn v. Telegram Printing Co., 21 Man. L.R. 775, followed.)

Appeal from an order of a Referee striking out a notice of 
trial.

The appeal was dismissed.
F. Heap, for plaintiff.
K. Frith, for defendant.

(«ALT, J.:—The statement of claim was filed on May 17, 
statement of defence on June 15, on Oetolier 13 the statement 
of claim was amended pursuant to an order made in that lie- 
half, and on Oetolier 21, an amended defence was delivered, 
Notice of trial was given by the plaintiff on the following day. 
October 22. The learned Referee held that the notice of trial 
was invalid as the cause was not at issue, under the judgment 
pronounced by the Court of Appeal in Brown v. Telegram Print
ing Co., 21 Man. L.R. 775.

The re|M>rt of this decision is meagre and unsatisfactory. 
The dates of filing the original pleadings are not given, and no 
attempt is made to state upon what ground or grounds the Court 
of ApiHNil based its judgment. The following is the head-note:—

When the at at cment of defence ban been amended an action in not at 
iamie under rule 301 of the King's Bench Act until the expiration of ten 
days from the delivery of the amended statement of defence, and an appli
cation for a s|>fciul jury may, under sec. 60 of the Jury Act, be made within 
six days after the expiration of such ten days.

I gathered from statements of counsel that in Brown v. Tele
gram, 21 Man. L.R. 775, the deft had tiled a defence dur
ing vacation. Under rule 205A :—

Any defendant whose time for filing a statement of defence expires in 
a vacation, and who files a statement of defence within such time, shall 
be at liberty, within eight «lays immediately following such vacation, to 
file an amende«l statement of «lefence and counterclaim, or either, and the 
plaintiff shall have the right of reply thereto within eight days after the 
service of the defendant's amendeil pleading.

The cause was apparently at issue before the expiration of 
the Ivong Vacation, subject to the right which the defendant 
had under the alxwc rule until Septemlier 23 to file an amended 
statement of defence and counterclaim. He did not do this

9
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within the time, but delivered an amended defence on Septem
ber 20. The report does not shew whether this was by consent 
or pursuant to an order.

Rule 301 provides that the action should be at issue at the 
expiration of ten days from the delivery of the last pleading. 
It does not say anything about the last amended pleading.

1 have always been under the impression that when a cause 
is once at issue the plaintiff is entitled to carry his case down 
to trial at any jury or non-jury sittings without regard to any 
amendments which may be granted on application by either 
party thereafter. It is common practice to serve a notice of 
motion for leave to amend pleadings at the sittings for which 
notice of trial has already been given, and I never heard it sug
gested that any such amendment would render the notice of 
trial or the trial itself nugatory.

In the present case the cause was at issue in June, and I 
should not have supposed that the amendments made under 
order in October could have the effect of rendering the cause 
not at issue. At the same time, 1 am unable to say that the 
Referee was wrong in the view he took of what was decided by 
the Court of Appeal in Broun v. The Telegram, 21 Man. Lit. 
775.

I must therefore dismiss this appeal, but under the peculiar 
circumstances. I do so without costs.

Appeal dismissed.

MAN

K. B. 
inu

Hanky

ARMISHAW v. B.C. ELECTRIC R. CO. B C

British Columbia Court of Apitcal, Macdonald, C.J.A.. Irving, Marlin, and ...
Call Ac r, JJ.A. April W. 191».

Carriers (§ II K I—209)—Street railway—Passengers get- Dkukion.
ting on or off.|—Appeal by defendants from the verdict in a 
personal injury action arising from the starting of a car while 
a passenger was alighting. The defendants contended that it 
was not a stopping place for passengers, and that there was no 
invitation to alight there, the car had slowed up or
stopped on turning a corner.

L. (i. Mc Phillips, K.C., for defendant company.
P. M. Macdonald, for plaintiffs, contra.

The Court was of opinion that the accident was due to the 
neglect of the conductor, who was in the forward part of the 
car talking to the motorinan instead of being in a position to 
warn passengers, and particularly the plaintiff, not to alight 
when the car slowed up to “take the points,” at the corner at 
which the plaintiff had previously asked the conductor to let 
her off. The verdict was sustained.

Appeal dismissed.
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LAPOINTE v. THE KING.
Exchequer Court of Cumula, Audi tie, J. February 4, 1913.

Master and servant (§11 A4—97)—Government railway— 
Defective coupling—Negligence—Quebec law of common fault.]— 
Petition of right for damages from the Crown for the death of an 
employee of the Intercolonial Railway, operated as a public 
work of Canada. The proceeding was brought by the widow 
and children of one Tardif who had been employed as a brake- 
man and was killed while attempting to couple cars in motion.

At the time of the accident whereby he lost his life he was 
one of the crew on a shunter-train working between different 
stations along the line of the Intercolonial Railway in the Prov
ince of Quebec. The coupling device of one of the cars in this 
train was defective in that the chain connecting the pin and the 
lever was broken and disconnected, so that the device would 
not act automatically. It is the practice of brakemen to un- 
< cars when the train is in motion by means of this auto
matic device. There are no rules or regulations of the road 
forbidding the work being done in this way. It was shewn by 
the evidence that when the train left the last divisional point 
the railway authorities knew that the coupling on this particular 
car was defective. The deceased was not a permanent employee 
and had not acquired that skill in coupling and uncoupling cars 
that more experienced brakemen have. His attention was 
called by one of his fellow-workmen to the fact that the coupling 
was defective, but notwithstanding this he undertook to uncouple 
the car while the train was in motion. Finding that he could not 
accomplish this with the defective device, he went between the 
cars and attempted to do the work of uncoupling with his hands. 
He fell between the cars and the wheels passed over him injuring 
him fatally.

Avdbtte, J., held that the railway authorities were guilty of 
negligence in allowing the coupling device to be out of repair, 
but that Tardif had also been at fault in not waiting until the 
train had stopped before he attempted to make the coupling. 
Under such circumstances the doctrine of faute commune 
as the case arose in the Province of Quebec, and the damages 
divided according to the degree of fault contributed by each : 
Price v. Hoy, 29 Can. 8.C.H. 494; Nichols Chemical Co. v. Lefe
bvre, 42 Can. S.C.R. 402.

If an inexperienced workman knowing from observation of 
his skilled fellow-workmen that a particular piece of work is haz
ardous if done in the method pursued by them, undertakes to 
so perform it, while another and less dangerous method is open to 
him, he is not observing a proper standard of prudence and ought 
not to he held blameless if any accident results from his lack of
care.
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Some of flu* employees of the Crown, the conductor or train- 
driver, were negligent in allowing the ears to he sent out with 
defective couplings. The ease was within sec. 20 of the Exchequer 
Court Act as amended by 9-10 Edw. VII. (Can.) eh. 19. Judgment 
was entered for 82,400 in favour of the suppliants and an 
apportionment made to each.

Judgment accordiugly.
E. Lapointe, K.C., and C. A. Stein, K.C., for suppliants.
E. II. Ci mon, for respondent.

ROSS v. WEBB. 
i Decision No. 2.)

Manitoba Court of Appeal, Howell, C.J.M., Perdue, Cameron and 
Ilagyart, JJ.A. May 9, 1013.

[Itoss v. Webb, 10 D.L.H. 85, affirmed.]

Phincipal and AGENT (§ III—41)—Liability of sub-agent*— 
Notice of principal'* claim.]—Appeal by plaintiff from the judg
ment of Macdonald, J., at the trial.

M. (!. Macneil, and ti. L. Deacon, for plaintiff.
C. II. Locke, for defendants, was not called on.

The Court dismissed the appeal.

FELT GAS COMPRESSING CO. v. FELT.

Exchequer Court of Canada, Audetlc. J. April 10, 1913.

Patents ($ IV C—45)—License and assignment—Conflicting 
claims—Jurisdiction.]—Action brought to determine the respective 
rights of certain parties to patents of invention under special 
assignments brought up for hearing under Exchequer Rule 1(11 
on an i " in point of law that the Exchequer Court had no
jurisdiction in such an action.

Dr. J. Travers Lewis, K.C., for plaintiffs.
M. (i. Powell, for defendants Park et al.
J. E. Caldwell, for defendants Detwiler et al.

Av dette, J., held that the Exchequer Co »rt has no jurisdiction 
at common law in actions respecting patents of invention, and 
where any relief is sought in respect of such matters the juris
diction of the Court to grant the same must l • found in some 
statute. That Court cannot entertain proceedings to obtain 
declaration of the respective rights of parties inter se arising 
under assignments of a patent of invention; nor for i. declaration 
that such assignments are invalid, and that the registration 
thereof should be vacated.
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BURKE v. THE “VIPOND.”
Exchequer Court of Canada (Xora Scotia Ad mi rail y District), Dri/silulr, L.J.

February 12, 1918
1. Admiralty (§ I—2) Jvhikiihtion Waukh claims—Joini>kk.

Vlniiim for svuinen's wages with less Ilian 8200 due to any one claim
ant may he joined in an action in admiralty against the ship and the 
Exchequer Court will have jurisdiction where the aggregate of the 
claims so joined is more than $200.

|Heaton v. The “Christine,” II Cun. Exch. K. HIT, approved.)
2. Admiralty (§11 19) Joixukm ok claims Costs.

Where several seamen having unpaid wages eluims, each of which 
being less than $200 might have been the subject of summary proceed
ings before a magistrate, join their claims aggregating more than $200 
in one action in admiralty, they are entitled to their costs in the Ex
chequer Court.

Action for seamen’s wages brought by six persons jointly, 
the claim of each one of them being less than $*200 but the total 
amounting to $000.50.

James Terrell, for the ship, appeared under protest, taking 
objection to the jurisdiction of the Court. The claim of each 
seaman being less than $200 the remedy of each was by a sum
mary proceeding before a magistrate, R.S.C. 1900, ch. 113, sec. 
187. He referred to the Colonial Courts of Admiralty Act 
(Imp.), 1890, sec. 17; Howell's Adm. Prac. 24; The''City of Peters
burg,” Young's Adm. 1. In any case no costs should be allowed. 
R.S.C. 1900. eh. 113, see. 192.

./. L. Ralston, for plaintiffs (with C. J. HurcheU, K.C.), re
ferred to Admiralty rule 29 as to joinder; lieaton x.The “Christine,” 
11 Can. Exch. R. 107; Phillips v. Highland R. Co., 8 A.C. 329.

Drysdalk, L.J.:—It was objected here that as the individual 
claims of the seamen were under $200, the six plaintiffs could not 
join and sue in Admiralty, although the total amount of the joint 
claims is much in excess of $200.

I am clear this point is not well taken. I agree with the 
reasoning of Hodgins, L.J., in Heaton v. The “Christine” (11 
Ex. C.R. 107) on this point, and since the decision in Phillips 
v. Highland Railway Company (8 A.C. 329) in my view the 
|H)int is not open.

It was urged that under section 192 of R.S.C. 1900, ch. 113, 
the plaintiffs should Im* deprived of costs, but I think not. If 
the plaintiffs have the right to join and secure the whole amount 
due them in this one proceeding, it cannot be said they had as 
effectual a remwty by complaint to a magistrate, to whom they 
must go singly in separate suits or proceedings.

I find for plaintiffs for the respective amounts proved.

Judgment for plaintiffs with costs.
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BREBNER v. THE KING. CAN.

Exchequer Court of Canada, Audette, J. March 10, 11)13. Ex. (’.
lois

Negligence (§ 1 C 2—50)—Liability to licensee—Public work 
—Trap-door.]—Petition of right for damages against the Crown 
for personal injuries received in an accident occurring upon a 
public work of Canada through negligence of a public servant.
The suppliant was employed by a contractor to deliver hay in 
a barn belonging to the Department of Militia and Defence at 
Kingston. This barn was a public work of Canada, and the 
duty of receiving the hay there from the contractor was dis
charged by one Ix)ve, a servant of the Crown. The suppliant 
was invited by Mr. Love to go up into the loft to assist Mr.
Love in storing the hay. There was a trap-door there, open at 
the time, the existence of which was not communicated by Mr.
Love to the suppliant. The light from the front of the loft was 
cut off by the pile of hay on the left of the barn, and the rear, 
where the suppliant was asked to assist in piling hay, was dark.
Whilst engaged in this work the suppliant fell through the trap, 
which was guarded only on the side opposite to that on which 
the suppliant was working.

Audette, J., held that the suppliant was not on the premises 
as a mere licensee or volunteer, but on lawful business in which 
lie and I/>ve had a common interest. Mr. Love was guilty of 
negligence in not calling the attention of the suppliant to the 
existence of the trap, and that the Crown was liable for such 
negligence under the provisions of sec. 20 of the Kxchequer 
Court Act. The suppliant was not a fellow-servant of Mr. Love 
and was, therefore, entitled to recover for the negligence of the 
latter.

J. L. Whiting, K.C., for suppliant.
G. M. Macdonnell, K.C.. for the Crown.

SMITH v. NORTH CYPRESS. MAN.
( Decision No. 2.) ^ ^

Manitoba Court of Appal, llowell, C.J.M., Richards, Perdue, Cameron, and 1013 
llayyarl, JJ.A. May 21. 11)13.

[Smith v. \orth Cypress, 12 D.L.lt. 2IM), uflirnml.|

Intoxicating liquors (§ I C—33)—Local option by-law—
Prior publication of notice.]— Appi al by the Rural Municipality 
of North Cypress from an order of Mathers, C.J.K.B., quashing 
a local option by-law, Smith v. Xorlh Cypress, 12 D.L.R. 2W9.

//. P. Hooper, for appellants.
F. M. Ilurbidge, for respondents, was not called on.
The Court dismissed the appeal.
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FOWLER AND WOLFE MFC,. CO. v. GURNEY FOUNDRY CO.
Exchequer Court of Canada, The Registrar* in Chamber*. April 1, 1913.

Dismissal and discontinuance (§ I—2)—Involuntary—Far 
want of prosecution.]—Motion to dismiss for want of prosecution 
an action brought for alleged infringement of a patent right.

The Registrar held that the intendment of Practice rule 
131 of the Exchequer Court is to leave the dismissal of an action 
for want of prosecution to the discretion of the Judge; and if, 
upon the material before him, he thinks the interests of justice 
would be served by refusing the order on the terms of costs to 
the defendant in any event, it is open to him to make such a dis
position of the motion.

The ethics of practice in the Exchequer Court, arising under 
the provisions of rule 325, is that the rules should not be ad
ministered strictissimi juri», but that they should Ik* so applied 
that no proceeding in the Court shall be defeated by any merely 
formal objection.

The motion was dismissed on terms of paying defendant's 
costs in any event.

Order accordingly.

COLLEGE OF DENTAL SURGEONS v. GAGNON
Qiicbrr Superior Court, Rruneau, ./. January 14. 1013.

Dentists (§ I—G)—Practising as a dentist without license— 
Habitual acts. |—Action to recover a fine for unlawfully prac
tising as a dentist brought under R.8. Que. 1909. arts. 5063 
and 5067.

F. Lefebvre, K.C., for plaintiffs.
Lanctot and Magnan, for defendant.
Uki neau, •!., held that a person in Quebec “practises as a 

dentist" in violation of article 5063, R.S. Que. 1909, when he 
engages “habitually" in the methods, or operations, constituting 
dentistry without (a) holding the prescribed license or diploma 
from the College of Dental Surgeons or (b) otherwise coming 
within the saving provisions of sections 5063 and 5081 ; and 
when such habitual acts are brought home to the defendant it is 
immaterial whether he did the prohibited work free of charge 
or not since the object of the law is the protection of the public 
against ignorance and incompetence, and the law is not con
cerned about the emoluments of the practice itself, in this last 
respect sub-sec. (o) of art. 5063 differing in principle from 
sub-secs, (d) and (c).

Judgment was given for the plaintiff for the minimum 
fine, but with full costs.

'Now the Hon. Mr. Justice Audette.
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CRAIG, defendant, appellant v. LAMOUREUX, plaintiff, respondent. QÜE.
Quebec Court of hiny'n Itcnrh, .\relia nibeault, fI.arayne, Crow, Carroll, k. |$.

(iervaifi, February 22, 1191*1. jqjjj

[l.amoureux v. Craiy, 2 D.L.R. 14S. reversed.]

Wills (§ I B—23)—Form and requisites—Attestation.)—
Appeal from the judgment of Bruneau. J., in Lamourntx v.
Craig, 2 D.L.R. 148, setting aside a subsequent will made by a 
testatrix who was advised and believed that her former will was 
invalid, but there was an issue (a) as to such invalidity of the 
former will, and (b) as to the reasons therefor.

The appeal was allowed, the judgment of the Court below be
ing reversed, and the subsequent will sustained.

The Court held that although a will is not vitiated for mere 
illegibility of the signature of the testator, yet if it appears that 
the attestation of the witnesses did not occur at the same time 
and place as the signature, nor with the testator’s knowledge, 
such an attestation is (under the Quebec law adopted from the 
laws of England) insufficient, and the will is thereby invalid.

Where a testatrix understandingly executes her subsequent 
will, operating to revoke a former will, ami it appears that the 
former will was of no effect owing to an insufficient attestation 
by the witnesses thereto, the subsequent will is not invalidated 
by the fact that the testatrix was not advised as to the true 
cause of the invalidity of the former will, where she actually 
was correctly advised and understood that it was invalid, and 
she executed the subsequent will because of such stated in
validity.

G. Lamothe, K.C., and Cinq-Mars, for defendant,
./. A. Hurtian, for plaintiff, respondent.

ALLARD v. MEUNIER QUE.
Quebec Superior Court, Chauvin, ./. \ovember H. 1111:i.

Brokers (§ II B 1—13)—Heal estate brokers—Transaction 1913
tffected without broker's aid.]—Action to recover a commission 
of 2'/* per cent, on a sale of lands. The plaintiff’s case was that 
he had been given the exclusive agency of the property for a 
period of two months, had interested a prospective buyer, and 
shewn him the property. Before the latter had come to a deci
sion and within the exclusive agency period the owner found 
another party who would purchase and thereupon closed a 
sale at $25,000.

Chauvin, J., held that the sale which defendant had made
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himself was a revocation of the mandate given plaintiff. Defen
dant was liable for the actual damages which he had caused 
plaintiff by such revocation, that is for a quantum meruit for 
the services lie had actually rendered. These services consisted 
in interviews with the prospective buyer and taking him over 
the property and for this the Court allowed $10. The sale which 
defendant had made was not the result of the work of plaintiff. 
Hence the latter could not exact a commission on the transaction, 
to the bringing about of which he had in no wise contributed. 
And this more especially, as there was no clause in the agree
ment making the commission payable to him even if the sale 
were brought about by defendant himself.

L a flamme, Mitchell, Chtnevcrl and 0 ’Callaghan, for plain
tiff.

Dorais d> Dorais, for defendant.

HALL MINING AND SMELTING CO. v. CONNECTICUT FIRE 
INSURANCE CO.

Hr Hath Columbia Supreme Court. Trial before Clement, J. June 18, 1913.

Insurance ($ III E 1—87)—Fire policy—Conditions as to 
vacancy and forest fires—Variations from statutory conditions.]— 
Trial of action upon a fire insurance policy. The loss was occa
sioned by a forest fire, and, furthermore, the premises had be
come vacant and were so at the time. It was a condition 
of the policy, in variation of the statutory conditions in the 
Fire Insurance Policy Act, R.S.B.C. 1911, ch. 114, that the 
company should not be answerable, either for loss through forest 
fires or for loss if the premises became vacant or unoccupied.

Variations from the statutory conditions would, under the 
statute, not be binding if the Court should find them to be un
just and unreasonable.

Clark, for plaintiffs.
Mayers, for defendant insurance company.
Clement, J., held that whether a variation from the statu

tory condition was unjust and unreasonable must be determined 
on the circumstances surrounding the particular insurance, ex
cept in the case of a variation manifestly unjust and unreason
able on its face. He referred to Eckhardt v. Lancashire Insurance 
Co., 31 Can. S.C.R. 72, and the judgment in the same case in 
the Court below, 29 (hit. R. «»().“» at 699. There was no evi
dence here upon which he could find that at the date of the con
tract of insurance, it was unreasonable for the company to stipu
late for immunity under either of the circumstances mentioned 
in the variation. The action would be dismissed.

Action dismissed.
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McDermott v coates. b.c.

Hrit'mh Columbia Supreme Court. Motion before Hunter. CM. s. ('.
October 17, 1913.

1. A BCII IT KIT (81—8)—Accovstixo to OW.XKR KOK ( KKTIFICATKS ISHVUI- 
HaSIS of CKRTIKICATKH IX) UK SHEWN IN DKTAII..

An architect is hound to render to the building owner, it detailed 
account allowing the appropriation of the various sums expended under 
the architect's certificate, notwithstanding that the certificate is, by 
the terms of the contract, made final as between the building owner 
and contractor; and such account should shew separately the extras 
and the work condemned and disallowed.

[As to the architect’s duty to his einp! . . see Annotation to this

Motion for an account under Order If) which provides that statement 
where a writ of summons has been indorsed for an account, un
der Order 3, rule 8, or where the indorsement on a writ of 
summons involves taking nil account, if the defendant either 
fails to appear, or does not after appearance, by affidavit or 
otherwise, satisfy the Court or a Judge that there is some pre
liminary question to he tried, an order for the proper accounts, 
with all necessary additional inquiries shall he forthwith made.

Mayers, for the plaintiff, the building owner :—The plain- Argument 
tiff asks for a detailed account shewing the various appropria
tions of the sums expended by the plaintiff on the defendant, 
the architect's certificate : the finality of the certificate does not 
hind the building owner as regards the architect: Badylcy v.
Dickson, 13 A lt. (Ont.) 404.

Meredith, for the defendant, the architect :—The duty of the 
architect was to supervise, and not to render accounts : if the 
building owner desires accounts he must employ a clerk of the 
works ; there is no authority to shew that an architect is bound 
to keep any accounts ; his certificate is final and binding on 
both parties, as appears by the contract between the plaintiff 
and the contractor.

Hunter, C.J. :—I do not think an architect performs his duty iiuntw,l\j. 
towards the building owner by merely issuing certificates for 
lump sums; he must be prepared to shew the materials from 
which he calculated the sums for which he issued the certificates; 
the object of employing an architect is to protect the interests 
of the building owner, and I do not see how that duty can be 
performed unless the architect keeps accurate accounts of the 
various sums expended for labour and material. The architect’s 
position under the contract between the building owner and 
the contractor cannot affect his duties as agent to his principal.
The order will go for the account as prayed.

Ordt r mudi.
•Jit—14 n.LE.
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N.B,—The order was issum! in the following form :—
It is ordered Hint the defendant do within ten ( Hi) days from the date 

of this order, make and tile an Recount verified hy nllidnvit, of all moneys 
which the defendant has disbursed or directed or authorized to be dis
bursed bv certificate or otherwise, as agent for the plaintiff, distinguish 
ing I let ween moneys expended for work done and money* expended for 
materials supplied, shewing the different classes of the work done and of 
material supplied, with the amounts paid in respect of each item of 
each class, and the dates when such work was done or material supplied, 
shewing what work was done and material supplied in accordance with the 
contract lietween the plaintiff and one Thomas L. ('roason, and what work 
was done and wliat labour supplied as extras to the said contract, together 
with a statement shewing the value of the work performed upon the said 
buildings by the said contractor, ami the cost of replacing any work per 
formed hy the said contractor and condemned by the defendant.

Annotation—Architect i # 1—8 —Duty to employer.
An architect is defined as "a skilled professor of the art of building, 

whose business it is to prepare the plan* of edifices, and exercise a general 
superintendence over the course of their erection": Murray’s Kng. Diet.

When an architect, is employed on the erection of a house lie is ex 
peeled usually to |ierform the following services:—

1. To prepare all drawings and a specification of the work.
2. To arrange term* with the contractor.
3. To Hii|ierintend the work.
4. To certify what amount of money i~ to lie paid at the dates stipu

la ted in the contract.
In this relation the architect must give “reasonable *U|iervi*ion." 

I .old Young, in driMmon t. Simon. I Fraser 1221. 30 Scot. L.R. N83, says: 
“To some extent an architect is an artist—that is, as regards the design 
and plan. Hut for the rest, his work is just ordinary tradesman’s work— 
drawing s|iecification* and sii|iervi*ing the work, lie is not supposed to 
do all the su|iervisioii personally. His sulmrdinate* can do much of it as 
well as he can himself, hut if lie undertakes to do it. he is liound either to 
do it himself, or to have it done by some person whom lie employs and in 
whom ho has confidence. 1 think the meaning of the contract i* that he 
shall see that the work is done well la-fore he certifies it. If lie does not 
do this |hen the interest of the employer i' altogether neglected."

In extensive operations the usage is for architect» to employ a ipian 
tity surveyor, whose charges are added to hi- contract by the successful 
coni|a-titor. Where the architect does supply i|iiuntitie* he may thereby 
la-come personally liable for any loss occurring to a contractor through 
error on hi» part: lie veil on Negligence, 3rd ill., 113ft.

It was held in an Knglish ease. *•»/# \. lto*r, I tiiff. 2ftH, 208, 4 Jur. 
(X.N.) 1M1I. that it is neither the usual nor a safe course for the architect 
to prepare hills of particular* or ipiantities of the works to In- executed.

Where the contract, for the building recites that the bills of ipiantities 
supplied to the architect are “la-lieved to In- correct," such gw* against 
ant suggestion that the owner warranted the ipiantities. particularly 
where the contract lit another clause give* the architect a discretionary 
Imwer to re measure it lie finds reasonable grounds for *o and to
adjust error*: Young v. Itlnkr. 2 Hudson on Muilding Contracts 1 Oil.5
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Annotation i coiilhiurtl) Architect i 8 I—81—Duty to employer.

Tin* service* rendered to their employer» hy engineer*. architect*. sur
veyors and valuer», Is-ing undertaken hy them for reward, they are Iwiund 
to posses* an ordinary and reasonable degree of skill in the art or pro
fession which they profess, hy undertaking to do the work; and to act 
with reasonable care and diligence in rendering those services, and arc 
liable for failure to do so; 1 Hudson on lluilding Contracts. 3rd ed„ 40.

An architect is in the same position as any other professional or 
skilled |ier*on. and whether it he in the preparation of plans and spccitl 
cations, or the doing of any other professional work for reward, he i» 
responsible if he omits to do it with an ordinary and reasonable degree 
of care and skill : per Osler. J.A., in llutlfjlej/ V. Ilickson (1886), III A.It. 
(Out.) 404. at p. 500.

An architect is IniiiiiiI to exercise reasonable care, skill, and diligence in 
the preparation of plan» and the supervision of work intrusted to him. 
Whether he has failed or not. in the exercise of those qualities, is a 
question of fact for the judge or jury ; Run aril v. IIcKcrchar, 1 W.I*R. 138 
at 130.

An architect or engineer will not Is* relieved from liahilit> for negli
gently conducting his business by his advising his employer to examine, or 
by the employer himself examining, the subject as to which the architect 
is required to perform his duties or to exercise his professional judgment ; 
I Hudson on I Contracta, 3rd ed., 57.

In accepting an ap|»ointinent from the employer, the engineer or archi
tect undertakes responalbillties to the employer under the contract, but to 
the contractor only under the law. To the employer lie may Is* liable for 
an error in the performance of his duties; but to the contractor only for 
a fraud committed or aided by him. in the performance of his functions 
under the contract, or otherwise.

As fraud and deceit are main in nr. and in the performance of func 
lions under the provision» of a contract, as in every other transaction, a 
person is under the legal n to Is* a party to no fraud, and to
make no false statement for the purpose of it lieing used to another's in 
jury, the employer's direction or request to the engineer or architect as to 
the |H*rfornninee of his duties under a contract is no justification for a 
fraudulent performance of them.

That bis functions shall not In* exercised in bad faith, is the extent 
of the engineer or architect'* obligation to the contractor with whom he 
has no privity of contract ; while io the employer, be may lie under the 
obligation to duly perform all the duties which, by his acceptance of the 
np|Miintincut, lie undertook to perform.

Such disparity In*tween the rc-.|Hin-ihility which the engineer or archi
tect has to the contractor and that which iic has to the employer, must 
necessarily exist where he is llie agent, appointed solely by the employer, 
to exercise a control over a contractor who has no |iort in his appointment : 
(Iregory on the Law of Knginccrs and Architects 12.

In a building contract, the architect's certificate is final, as between 
the builder and the building owner, but not as Is-twcen the building owner 
a lid the architect himself: Rollers v. .lames, 8 Times Lit. <17, 511 J.i*. 277

I
In Irving v. Uonison, 27 I’.C.C.I*. 242, the plaintilf sued for service-
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Annotation i ronlinnrtl i Architect ( 5 I—8|—Duty to employer.

ns architect in planning and superintending the erection of the defendant's 
house. Amongst the plaintiff's duties waa the certifying for payments to 
the contractors employed in certain fixed proportion* to the value of the 
work done. In consequence of the plaintiff'* failure to perfora his duty 
in this respect, a large amount was overpaid on the carpenter's nnd joiner'* 
contract, and. on the failure of these contractors, the defendant was com
pelled to have the work finished by others at a much higher price, and 
thereby the defendant wholly lost the amount which he had overpaid to 
the failing contractors on the plaintiff's certificates, which ought not to 
have been given. The Court held that the defendant might deduct from 
the plaintiff's claim for services hi* hiss by the overpayment of the con
tractors: Jr ring v. Morrison (18771. '27 U.C.C.P. 242.

Hudson on Building Contract* (3rd ed., vol. I. p. 771 summariz.es the 
architect’s duties as to extras and variation* by stating that he should ( 11 
obtain Instructions from his employer as to extra work or deviations, un
less he ha* power tinder the contract to order what extras or variation* lie 
pleases without reference to his employer; (2l see that none an* under 
taken without order* in writing, signed hv him. ami countersigned by the 
employer if required by the terms of the contract: Pallinson v. I.urklry 
(1873). L.R. 10 Ex. 330. .331; (3) not certify for payment of any extra* 
or deviations executed wjthont proper orders; (4) not order as extras, or 
certify for as extra*, work* indispensably necessary to complete an entire 
contract.

The engineer or architect’* approval for. the purpose of a progress 
certificate, i* altogether distinct from hi* approval of the completion of 
the entire work. Work which is quite satisfactory so far as it ha* pro
gressed when a progress certificate is made, may develop defects before the 
entire work is completed; and an approval of work, for the purpose of a 
progress certificate, doe* not o|N»rate in establishing the right of the con
tractor. which it i* stipulated in tlie contract, shall only accrue to him, 
upon the engineer or architect's approval «if the completion of the entire 
work : Itirhanlsun V. Mahon (1870). 4 L.R, Ir. 48(1.

The operation of a progress certificate, or of any approval made for 
the pur|Misc «if a progrès* certificate, i* limited to the performance «if the 
function for which the progress certificate is intcnde«i. which i* to ran*c 
the sum so certifieil to liecotne payable to the contractor, as a portion of 
the amount which *hall. upon the «•onipleti«m of the entire work, lie as
certained to have lieen earned by him. as the con*iilerntion for the jier- 
formnnee and con m of tin* entire work: flregorv on Engineer* ami 
Architect* 87.

The architect is liable for negligence to his employer, when lie is n«d 
acting as arbitrator or «/imai-arbitrator. for over-certifying f«ir advance* 
to the builder, for carelessly <ir unskilfully measuring <»r calculating the 
work «lone, and for certifying f«ir improper or incorrect charges.

If the architect over-certifle* for advances to the huihler during the 
progress of the work*, ami the huihler fail* la-fore completion, the archi
tect may put his employer t«i additional cost in completing the work, and 
in such a ease he would lie liable to make good the loss sustained by the 
building owner: *«*• I r ri tit/ \. Morrison (18771.27 I'.C.C.I*. 242: and tttuhj- 
Iff! v. Dickson (188(1), 13 A.R. (Out.) 404; Rauntlcrs v. Bnnitlstair* l.oral

8
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Hoard (18901, 2 Hudson. |*. 159; Roger» v. Janie» (1891 », 8 Timet L.R. (17,
SS J.P. ITT.

The architect'# dutie*. at quaai-arbitrator or vertillvr. must depend on 
the special term# of the building contract, hut at a general rule they will 
continue until the completion of hit duties under the contract with the 
builder, whether or not the builder hat forfeited hit right*; Hot ter ill v. Ware 
(iuardiana (1880). 2 Timet L.R. 021 ((’.A.): 1 llud-on on Bui I ling Con
tracts. 3rd ed„ 77.

A building owner employed an architect for reward to *ii|icrvi*e the 
erection of certain houses by a contractor. The building contract provided 
for payment - on account of the price of the work* during their progress, 
and for payment of the balance after their completion, upon certifie" >» of 
the architect, and that a certificate of the architect, shewing the final hal 
a nee due or payable to the contractor, should lie conclusive evidence of the 
work* having l wen duly completed, and that the contractor was entitled 
to receive payment of the final balance. The Court of Appeal held that 
the architect, in ascertaining the amount due to the contractor and cer 
tifying for the same under the contract, occupied the position of an arbi
trator, and therefore was not liable to an action by the building owner for 
negligence in the exercise of those functions: Chamber» v. Coldthorpe, 70 
L.IK.1I. 482. IIWHI 1 K.R. «24 HI I.T. 414. 49 W.R. 401. 17 Time* L.R. 
304 (C'.A.) i a Tu rning mime ease »ub nom. Rrstell \ Vi/c, 10 Time* L.R 
154. per Mathew. J.).

Annotation

Duty to 
employer.

An architect employed to *u|ierintend the erection of a building, wlm 
with knowledge that it had not lwen completed according to the plans 
and specifications, improperly gave the contractor a certificate of comple
tion is answerable for his negligence to hi# employerz Bruce v. Janie», 12 
D.L.R. 469 ( Man.) ; Rogers v. Janie» ( 18911, 8 Time» I..R. 67 ; Rmlgleg 
V. Dickson, 13 A.R. (Ont.) 194. followed ; Chamber» \. Coldthorpe. (1901) 
1 K.B. 024, distinguished.

An architect is entitled to compensation quantum meruit for superin 
tending the erection of a building and making extra drawings therefor, 
notwithstanding the fact that he is answerable to hi* employer for negli
gently giving a final certificate to the contractor before lie had finished his 
work according to the plan* and specification*: Bruee James, 12 D.L.R. 
469.

A building contract contained a clause, appointing the architect arbitra 
tor in respect of extra works; the architect had guaranteed to his employer 
that the total cost should not exceed a specific sum. but that fad had not 
been disclosed to the builder at the time when he -igned the contract : - 
Held, that the guarantee was a material fact tending to influence the arelii 
teel's decision, and a* it was not disclosed to the builder, he wa* not Imiiml 
by the submission to the architect'* arbitration, and the 4'oiirt would per
form the part of arbitrator in the matter: Kimberleg v. Dirk, 41 L.-I. Cli. 
38. L.R 13 Eq. 1. 25 L.T. 476, 29 W.R. 49. Where a builder by hi- eon 
tract I found himself to abide by the decision and certificate* of an architect 
as to the amounts to lie paid for his work, not knowing that the architect 
had given an assurance to the employer that the cost of the building should 
not exceed a specified amount, although lie refused to guarantee that 
amount, the Court did not consider that the decision of the architect made
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under Much n bin» wax binding, but gave direction* so as to ascertain under 
the authority of the Court Imw much remained justly due to the builder: 
Kemp v. Hone. I I Jiff. 2AM. 4 .lur. (N.N.) tl».

Where the contract is entire, progrexx eertiflente* are not conclusive 
as to the <|iiality of the work done nor do they prevent the employer from 
subsequently disputing the quility: Cooper v. I lloxr 1er Hurla! Hoard 
(186ft), 11 L.T. fttlft; and Riehardson v. Mahon ( 1870). 4 L.R. Ir. 4H6; 
Hudxon on lluilding Contract*. 3rd ed., 380. Nor i* the owner barred by 
having made payments on progress eerti fini tes from setting up against 
the contractor's claim of completion a general non performance and that 
by the contract it wax a condition precedent to payment that the work 
should lie completed to the satisfaction of a named official: Coaltirorlh v. 
Toronto. 1(1 V.C.C.P. 73.

In Mom npnm ft v. Ilarl la ml. I ('. & I*. 382. Aidait t. laid it down 
that, if a quantity surveyor, who makes an estimate, sue* those who em
ploy him for the value of his services, and if it appear that he was so 
negligent that he did not inform himxeli, but went upon the information 
of other*, which proved to Ik» false or insufficient, he is not entitled to 
recover for his plans and 'specifications: “for every person employed ns 
a surveyor must use due diligence. Whether the plaintiff has used due 
diligence or not, is a question for the jury ; and if the plaintiff went on the 
statements of others, that is no excuse, ax it was his duty to ascertain 
how the fact was, or to report to his employers that he only went on the 
information of other*, or that the fact wax uncertain." Tills ruling wax 
sustained rn hour on the ground that, if the plaintiff “led his employer* 
into a great expense by his want of cure, hi* services would In* worth noth
ing." In a subsequent phase of the same case, Rest. C.J., explains this by 
saying: “Supposing negligence or want of skill to he sufficiently made out. 
unless that negligence or want of skill has lieen to an extent that has ren
dered the work useless to the defendants, they must, pay him. and seek 
their remedy in a cross action. For if it were not so, a man by a small 
error might deprive himself of his whole remuneration." The learned 
Judge continues: “I grant that it is not a tripling deviation from an 
estimate that is to prevent a party’s recovering. Rut if a surveyor de
livers in an estimate greatly below the sum at which a work can he done, 
and thereby induces a private person to .undertake what he would not 
otherwise do, then I think he is not entitled to recover." See also Ve/aoa 
v. Spooner, 2 F. & F. 613.

The plaintiffs, the proprietors, authorized the defendant architect to 
prepare plans, etc., and to employ a surveyor to take out quantities, for 
a building on a certain site. He did the work and was paid for it, and
plaintiffs sold the site without building on it. Subsequently it was dis
covered that he had never measured the site, and that the building planned 
by him would not cover the whole site. Wright, J., held that there had not 
been a total failure of consideration entitling the plaintiffs to recover hack 
the defendant’s fee; and that, so far as the plans were concerned, the 
damages were only nominal, for the defendant would be bound to cor
rect them for nothing; but that the plaintiffs were entitled to the £40
which a quantity surveyor would charge for adapting the bills of quan 
titiex to the new plans: Cohtmhua Co. I.td. v. Ctotcrt. 110031 1 K.R. 244. 
72 LJ.K.R. 330. ft| W.H. 300.
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An arvliheft** decision im to the value of work |*»rfnrmcd or of unit 
erials furnished for a building erected under a contract declaring that hit 
decision should 1h* filial, is not open to attack if lie acts fairly and honestly 
and no collusion lietween him and the contractor is shewn : Hamilton v. 
Vineberg, 2 D.L.R. 1121. Il O.W.N. 005, atllrined on appeal: Hamilton v. 
Yinebrrf! (No. 2). 4 D.L.R. H27. 1 O.W.N. 1>H7.

Where provision is contained in a contract for the construction of certain 
works that payment is to lie made on the completion of the work to the 
satisfaction of the engineer, the authority of the engineer is to lie confined 
to what is specially conferred on him by the contract including the speei 
Heat ions, and while he may. pursuant to the provisions of the specifications, 
issue progress estimates from time to time, lie has no authority to release 
the contractor from the performance of any essential part of the work, 
nor has he power to give a certificate, filial in its nature, until the work 
is completed to his satisfaction, /tcn'i/iow v. h'ranvht. Il M m. L.R. 141: 
Canty v. Clark-, It I'.V.It. 222. followed: Hrniam \. Hnhlir Cml.s Itoaril. 
2 O.L.R. 702. 22 Man. L.R. 107.

A contract for the erection of a building authorizing the architect, if 
there was any part of the work remaining uncompleted for reasons not 
within the contractor’s control, to deduct the value of the incomplete por
tions from the contract price and to issue a final certificate that the works 
were completed, gives the architect lie power to accept the contractor’s 
guarantee that he will complete the uncompleted portion» of the work in 
lieu of the deduction reipiired by I lie contract and a certifie tie by the archi
tect to that effect is not a final one: Hroirn v. Honootynt '••haul IHshi-t. 2 
D.L.R. 2114. 22 Man. L.R. 200. 5 D.L.R. 02.1.

i'laintitr was engaged by defendants to prepare plans and specifications 
for an hotel building, to cost not more than $l.noo or $5.ooo. for which lie
was to receive a commission of two per cent, on tin....... with one per
cent, additional for superintendence. Instructions as to size, numlier of 
rooms, etc., were given hv defendants. Refore the plans were completed 
changes were made by additions to the original plan, involving an additional 
expenditure of $1.000. The plans were approved of by the defendants, 
when completed, and tenders called for. and the work partly proceeded 
with. It was then by defendants thut. owing to an advance in the
price of materials, the building would cost much more than they had 
expected, and the work was stop|ied. The pliiutilT was held entitled to 
recover from defendants the stipulated commission of two per ••cut. on the 
estimated cost of the building with the additions agreed upon : Hult-hinnon 
V. Coniray. .14 N.S.R. 554.

Defendant reipiested plaintilf to prepare for him plans for a building 
to cost from $15.000 to $18.000. After inspecting the plans, the defendant 
objected that the building shewn would not give him sufficient room, and 
suggested changes which, he was told, would increase the cost. Defendant 
assented, and the plans, as finally prepared, were for a building which would 
cost $25,000. It was held, that plaintiff was entitled to lie paid a per 
centage on the latter amount, and that, in the uIhciivv of evidence to tlx 
the value independent of the special contract proved by plaintiff, the amount 
allowed by the trial .fudge could not Is* reduced: Chapin II v. .Vo Ian. .18 
N.S.R. 74.

B. C.
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In making hi# estimate* for the coat of a huililing mi architect i* only 
required to use a reasonable degree of care and *kill, and if ho doe* this 
he i* not liable for any hiss caused by error in the estimates : (iront V. 
I ht pont, 8 H.C.R. 223, allirming 8 B.C.R. 7.

The plaintiffs entered into a contract with the defendants to provide 
all the materials and perform all the work in the erection and completion 
of a building, according to certain plan* and sjieciflcations. After the 
walls were up and the roof and concrete floor* in, an accident occurred to 
the basement walls resulting in considerable damage, and the defendants 
terminated the employment of the plaintiff*, under the provisions of the 
contract, and completed the building themselves, asserting that the dam
age was due to the default of the plaintiff*, and that the plaintiffs refused to 
repair it except a* extra work for which tliey should Is* paid. The plain
tiffs sued for the Imlunce alleged to lie due under the contract for work 
done and materials supplied including a large amount for extras, up to 
the time thbir employment was terminated. They alleged that the acci
dent to the walls wa* due to the negligence or lack of judgment of the 
architects, and that they (the plaintiffs) were not responsible therefor, 
and that the termination of their employment by the defendants wa*. 
therefore, wrongful:—Held, that the specification*, being incorporated with 
and constituting part of the contract, must lie read with it; and. in so 
far as the contract proper modified the terms of the sjieciflcations, the 
contract must prevail. Ily the term* of the contract, the jdaintiffs were 
not liable for loss or damage to the works which might lie due to the negli 
genre or lack of judgment of the architects. The jdaintiffs alleged that 
the drawings and sja-cifleations prejiared by the architects were defective 
and improjier; that they failed to jirovide for adequate foundations and 
footings: — Held, that the onus of establishing this was on the jdaintiffs; 
and they had failed to shew that the siilwidencc «if the walls was due to 
the negligence or lack of jmlgment «if the architect* in so far as the foot- 
ing* wen* concerned: (Imre v. Outer, 19 W.L.R. 109.

In McDonald V fidry, .1 D.1..R, 893, an Ontario case tried la-fore Middle 
ton. ,1.. the jdaintiffs alleg«-«l that the «b-femlant. who was employe«l by 
them a* an architect in the ereetbm of a house, was liable for «lamages by 
reason of hi* «-areles*. m-gligent. ami unskilful i-omlucl in ami alaiut the 
huihliiig in question. The damng<>* claimed were $2 .AIM). The defendant, 
«lenying the plaintiff's allegation*, counterclaimeil to recover hi* coinnii*- 
sion. .Middleton, .1.. *ai«l that most «if tlie sjiecilie claim* put forward by 
the plaintiffs were m-gativci! by the evidence at the trial; ami all the claim* 
were very much exagg«*nit«-il ; yet. in the result, he thought that there wa* 
some negligence on the jiurt of the defendant. The two matter* in which the 
«U‘fendnnt was to blame were: allowing the huihliiig t«i lie *«i erecte«l that 
the cave «iverlajijHsl the eave of the ailjoiniug building. al*o owned by the 
ilefendant; and hi* failure to comjiel the «-arpenter* to use flooring in ac 
conlance with the *j>ecificntion*. It was said that the overlapping of the 
eaves would interfere with the selling value of the jiremise*. This claim 
wa* very much exaggerate«l. The fact that the «iverlajiping eave kei-ps the 
18 indie* of sjNice ln-tw«*-n the h«iu*<-* ilry ami prevent* Hie wall* becoming 
wet and no injure»!, was not to lie overlooked. The plaintiffs *tn«id by and 
did not in any way «-omplain of thi* wlieti the building wa* ha-ateil; ami.
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while some allowance should In» made ii|miii this head. it should not I*» 
large. As to the flooring, the *pecification» vailed for thNiring not exceed
ing 1 *v inches in width. AIniiiI .'10 |N»r vent, of that actually laid down 
was ,Vty inches in width. This rendered the tloor Isiard* more liable to 
warp and to leave wider crack* in shrinking. The architect was to lie al 
lowed 6 |*»r vent, commission upon the erection, nr $200 in all. The learned 
Judge as*e*scd the pluinlilfs damages at #2fHi agiinst the architect and 
set off the damages against tlie defendant's claim for commission.

In \hn Inn x Cil Mart, 7 li.h.11. H.'t.y in the County Court. Victoria, the 
plaintiff. an architect. sued for #.'I;I7.-Vl for servii*»* in preparing plait' and 
*|ieeitieitioiis for a house which the defendant enntvinplntcd building. 
Judge l^impman said: "I do not think an architect's right to I*» paid for his 
work differs from that of am other professional man. or a day labourer. 
If I employ a man to dig for me, I cannot at the end of a week'* digging 
*av to him: ‘I don't like the way you dig. and I won't pa\ you for what 
you have done." Neither < mid I refuse to pay a surgeon sjniplx liecausc 
I did mil like the manner in whieh lie |N»rformed an operation. The em
ployment cun lie terminated, hut for xxork already done payment must In» 
made" The learned Judge found from the negotiations in that ease that 
there was an implied contract for specification».

An architect was employed by the owner of certain houses to design 
and carry out the conversion of the house* into llats. and he w:i- to receive 
five per cent, on the contract price for hi' service-. The architect accord 
ingl.v prepared plans ami »|wriHcatinii*. mid -ii|n-i intended the work of con
version. At the conclusion of the work the owner paid the architect his 
fees, and claimed to I*» entitled to the plans and *|ieci Heat inn». At the 
trial the architect tendered evidence of a custom in the profession by which, 
in the circumstance* of the vase, the plan» and specification* were the pro- 
perty of the architect: — llrhl. that the custom was unreasonihie. and that 
the evidence was not admissible, and that the plan* and *|M»citivutinn- !*• 
longed to tile building owner: HMii X. Urliniriiii llH7<li. - lllld-mi oil 
Building Contract* 7: (lihlnm v. /,c«* . f 11HU| | K.B. RIO. 71 IaJ.K.II. 
308. «10 J.v. 200. VI W.lt. 117. 08 I*T. 433. 21 Time* h it. 36.1. :t Mi It. 
461.

An architect who undertake* the supervision of building operation* i* 
liable in damage* to hi* employer for defective xxork done by a contractor, 
where due supervision on his part would have detected and prevented the 
defect: Jammon V. Hinon, [18001 .'III Se. I*lt. HH:i.

A contract U-tween a railway company and a ipiarrxmaster for the con 
struction of a siding provided that tin» company should form the permanent 
wav of the siding ami execute certain other xxork connected therewith, and 
that on completion of the work the quarrymaster should pay to the vompunx 
the cost of the labour incurred and interest on the cost of the permanent 
way. etc., a* the amount of such cost and interest should !*• determined by 
the company'* engineer. The railway company brought an action against 
the iiunrrymaster for payment of (11 the balance of « lump sum certified 
by the engineer as the amount ex|M»nded on wages, and (21 interest on a 
lump mini certitied by him a* the value of the material*. The defender 
maintained that the sums certified were excessive; that no details were 
ever furnished to him; and that he never wa* afforded an opportunity of

B. C.
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company had failed to make a proper demand under the contract in respect 
that while the engineer was. no doubt, made the final judge of the amount 
if the parties failed to agree, that did not absolve the company from fur
nishing to the defender a properly detailed account : Ynrfh Hritish R. Co. v. 
in/*»». I 111) 1 I Se. c. 7.111. 4M Se. Lit. IVJU (ft. of Sc**.).

A firm, of which the defendant was the sole surviving member, were 
employed as architects, it living a term of the agreement that a clerk of 
the works should Is* employed. Four years after the work was completed 
dry rot broke out in floors laid over concrete, a large nre.i of which was 
laid on the ground floor of the new building. It was alleged that this de 
feet arose owing to the negligence of the defendant in not seeing that the 
concrete was properly laid in accordance with the contract. It was also 
alleged that, in correspondence which passed lad ween the parties after the 
dispute arose, the defendant, in consideration of the corporation refraining 
from suing, undertook to put the work light at his own expense. The 
defendant denied that it was his duty to *ii|icrvi*c the laying of the con
crete. and alleged that it was the duty of the clerk of works. He counter
claimed for damages, alleged to have liis-n occasioned by the plaintiffs hav
ing in breach of an implied contract appointed an incompetent clerk of the 
works. It was held that while the duty of a clerk of the works under an 
ordinary building contract wa* to supervise the details of the work, the 
laying of a floor such as this could not he regarded as a detail, and that 
the architect was liable. The Court held further, that the defendant was 
liable under the subsidiary contract, and that for that contract, which was 
not under se»|. sealing was unnecessary: Lciccuh-r a mini iaun Trot In fu, 
75 .1.1*. 197. Vhannell. .1.

At a meeting of the defendant municipal council it was verbally re 
sol veil that the plaintiff should he employed ns joint architect for the 
erection of a kursaal which the defendants were authorized under a private 
Act to erect. The plaintiff prepared plans, and for some time did work in 
pursuance of the resolution, hut liefore the work was finished lie was dis
missed. It was held, that although the contract was not under seal the 
plaintiff was entitled to recover on a quantum mrruit as the defendants 
had had the benefit of his work in an employment within the scope of their 
authority and for the purposes for which they were created : //orfr/c v.
I i ban District Council of Uotlocl; Itatli. 74 .1.1*. 574. 2(1 Times Lit. til7. 
8 Lfi.R. 958 (Lawrence, .1.1. The ease was appealed and the appeal was 
allowed on the question of the amount awarded by the jury as a quantum 
mrruit. hut. the amount living reduced by consent, no new trial ordered : 
llotlgr v. 1 than District. 27 Time* Lit. 12». 8 LG.R. 1127 (C.A.f.

In the Province of Quebec, by arts. 11188. 1989 of the Civil <*ode, arohi 
tects are responsible during ten years for defects in buildings erected by 
them, and this liability has liven imposed even in a ease in which the plans 
were made by another architect liefore the person sued assumed charge of 
the works to lie erected : Scott v. Christ Church Calhctlrnl (18(15). 1 L( . 
L.I. «5.

In another Quebec case the floor* of a building sank in consequence of 
the insufficiency of the timber* specified and used to support the bridging 
joist* and floor*. It was held that the architect and the contractor were
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jointly and severally liable: Dariil v. Mueilonald (18113). S L.< . dur. 44. II 
L<\ Rep. 31.

In an action by an architect for the value of his service» rendered in 
connection with the construction of a block of buildings, the value being 
estimated at a certain percentage on the cost of the building-, it was held 
that although the architect hail no right, in the absence of an express 
agreement, to recover a commission on the property co nomine, yet the 
value of his services could Is- e-tablished by evidence: that the allowance of 
a commission was usual, and was a fair and reasonable mode of remunera
tion. in which case lie would recover as for a •iininluin inernil: Footner 
Joseph (Que. |Htm I. 5 L.( .1. 22.II Lf.lt. !»4. 7 It..!.U. i Que. i 47*. rever
ing 8.C. 3 LV..Î. 23.1, 7 IU.lt. «Que.i 477 ; Hop \. Hint. S.f. I<u. 2 
L.N. ( Montreal ) 347. and we remarks. 2 L.N. 345.

Annotation

Duty to 
employer.

An architect employed by a building owner I • superintend a hou-e 
I icing built by a contractor, made an arrangement with the contractor that 
he. thy contractor, should pay him 120. The building owner, when he knew 
it. dismissed the architect, and the architect sued him for his fee-. It was 
held, continuing the judgment of the Court Mow. that an architect cannot 
at the same time lie employed in the interests Imth of the building owner 
and the builder, and receive pay from lmtli. and as it was proved that the 
architect had covenanted with the builder to receive pix from him. it was 
a violation of the contract sufficient to discharge the building owner from 
liability to pay the architect anything: Tahrlnml v. Huilier (Que. iSfiili, 
111 LC.R. 473; and -«• Shaw v. Darin (18(10), 3 L.T.N.S. 133.

The agreement by which an architect undertakes to prepare plans and 
specifications, receive tenders and award the contract, direct the contractors 
and superintend the work of erecting two buildings, creates an obligation 
divisible and susceptible of executing in portions. Therefore, the absence 
of the architect during the course of the work only gives the owner a right 
to a reduction of the sum agreed to lie paid to him in proportion to the 
prejudice sulfered : Mann x. Ifnilnlph. .17 Que. S.f. 21MI (i't. Rev.', rever
ing 3(1 Que. S.V. 57.

GOODWIN v. MICHIGAN CENTRAL R. CO.
Ontario Supreme Coin I ( I ppetlate Di r is inn ), Meredith, CJ.O.. Maelaren, 

Minier, amt llwli/ins, JJ.A. \ or ember 3. It) 13.

1. DkATII (111 B—14) — ItII.IIT OK ACTION FOB VAVSIXO—WllO MAY MAIN
TAIN—flllLDBBN.

That the premature death of an aged parent caused an acceleration 
of the enjoyment of his estate by his children is not such a Isuielit as will 
prevent them recovering under the Fatal Injuries Act, I Geo. V. eh. .13. 
ILS.O. 11)14, cli. 151. where there is a reasonable probability that had 
the parent lived he would have saved all of bis income for the benefit 
of bis children.

2. KviDKNCK (I XI <i— 803)— UH.hVANCY A Nil M ATKKIALITV—DaMAOKM—
DKATII—I'KOIIAIII.K DURATION OK LIFE.

The fact that the deceased was an unusually healthy man. although 
82 years old, may lie considered in awarding damage- under the Fatal 
Injuries Act, I Geo. V. eh. 33, R.8.0. ID 14. eh. 131. ami a finding
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of » |irobuhk‘ gmit«*r «limition of lif«* limn tlmt of tliv avi-ruge man 
may lm ha***! tlimHin.

[Rowley v. London it Worth Wrnicrn It. Vo., 1*11. 8 Kx. 221. 2241. 
followed.]

3. Damages (I III—I—3—187)—Measure ok com vex nation—Death ok
PARENT—PBOUAIILK ACCUMULATIONS—PRESENT VALUE.

The measure of «lamage** under the Fatal Injuries Act. I tleo. V. eh. 
33, R.8.O. 1914, eh. 151, where it appear* that the «lo<-ei*ed would 
have saved the annual income from his property for the remainder «if 
his life for the benefit of his children, is not tlie full amount thereof 
for the probable duration of his life*. but the present v line of the 
annual payments there*»f capitalized at live per «•«•lit.

Appeal by tIn» defendants from tin* judgment of Boyd, (’., 
in favour of the plaintiffs, after the trial of the action lie fore 
him, without a jury, at Welland, on the 21st May. 1913.

The judgment was varied.
W. H. Kiny.wtill, for the defendants.
<}. Lynch Staunton, K.C., for the plaintiffs.

Mrwtiih,c.j.o. The judgment of the Court was delivered by Mkhkoitii, C.
J O. :—The action is brought by the executors of James flood- 
win, deceased, on behalf of his seven children, to recover dam
ages. under the Fatal Accidents Act, for the death of the de
ceased, who was killed owing, as alleged, to the negligence of 
the appellant company.

That the death was caused by the negligence of tin- appellant 
company is not i" d; but it is contended that the persons 
on whose behalf the action is brought have suffered no pecuni
ary loss by bis death, or at all events that the damages should 
have been assessed at a much less sum than $1,650, the amount 
awarded by the Chancellor.

The facts, having regard to which the question in 
is to he determined, are not in controversy. The deceased was 
a superannuated Methodist Minister, and was in receipt of an 
allowance of $330 a year, during his life, from the Superannu 
ation Fund of that church, and he was possessed of property 
of the value of about $23.000, which by his will he left to his 
children in equal shares. He was eighty-two years old, and 
his expectation of life, according to the mortality tables, was 
shewn to he 3.90 years, but, according to the testimony of I)r. 
Smith, a medical witness who was well acquainted with the 
deceased and had been his physician for several years, his 
physical condition was such that he “might easily have been 
expected to live for ten years.”

The Chancellor came to the conclusion that the reasonahl • 
expirtation of life of the deceased was five years; and, being of 
opinion that, upon the evidence, there was a reasonable expecta
tion that what the deceased, if he had lived, would have received 
from the Superannuation Fund would have been saved by him 
and have pass«‘d at his death to his children, he assessed the

D7D

C7D



14 D.L.E.] (ioohwiN v. Michigan Central H. Co. 413

damages on that basis, allowing as tin* pecuniary loss sustained 
by the children five of the yearly payments of the superannu
ation allowance.

In support of the appeal it was contended, first, that the 
children of the deceased had sustained no pecuniary loss by his 
premature death, because his whole estate passed to them at his 
decease, and they had thus been pecuniarily benefited by it; 
second, that at all events they had benefited by the accelerated 
enjoyment of his estate more than they hail lost by the super
annuation allowance having ceased; and third, that in any ease 
the Chancellor erred in assessing tin* damages on the basis of 
a five years’ expectation of life, and in allowing tin* sum of tin* 
allowance for five years instead of the capitalized value of it.

It is clear, I think, that the first of these contentions is not 
maintainable. Cpon the evidence, the proper conclusion is. 
that there was a reasonable expectation that the whole of the 
estate of the deceased would go to his children at his death; 
and it would, therefore, he improper, for the purpose of ascer
taining their pecuniary loss, to treat the children as being bene
fited by his premature death to the extent of the value of 
the estate. They benefited owing to his premature death only 
by the enjoyment of the estate being accelerated; and, had it 
not been found upon the evidence that there was a reasonable 
probability that the whole of the income of his estate would 
have been saved by the deceased and have passed to his children 
at his death, the second contention would have been entitled to 
prevail; hut that finding is a complete answer to it.

That the Chancellor was right, in order to arrive at a con
clusion as to the probable duration of the life of the deceased, 
in taking into consideration the fact that his life was an un
usually healthy one, and on that account in finding the prob
able duration of it to he greater than that of the average life, 
is, I think, clear upon principle; ami, if authority for the 
proposition is needed, it will he found in Rowley v. Loudon 
and North Western /«'. (Jo. (1873), L it. 8 Ex. 221, 226.

For these reasons, we are of opinion that the judgment is 
right, except as to the computation of the damages. The pecuni
ary loss to the children, on the hypothesis on which the Chan
cellor proceeded, was not the sum of the allowance for five years, 
but the present value of the five yearly payments, which, 
capitalizing them at five per cent, per annum, amounts to 
$1,428.73.

The judgment should, therefore, be varied by reducing the 
damages to that sum, ami. with that variation, should he 
affirmed and the appeal he dismissed.

As success is divided, there will he no costs of the appeal to 
either parly.
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MAY v. THE KING.

i 14 DLR

Exchequer (Hurl of Canada, Audelle,./. June 2, 191».

Pi'ULic viUNTiNci (§ I—5)—Liability of Crown—Irregular 
order Delivery of goods to (lovernment Department.]—Hearing of 
petition of right for the recovery from the Crown of the price 
of goods delivered to and alleged to have been purchased by the 
Department of Public Printing and Stationery.

If. ('. Smith, K.C., and ll\ (!. Pugsley, for suppliants.
IV. I). Ilogg, K.C., for m

Audette, J., held that according to the true intent, meaning and 
spirit of section 24 of the Public Printing and Stationery Act, R.S.C. 
1900, eh. 80, such section is a precautionary measure to safeguard 
and protect the State. In the absence of a strict compliance with 
the formalities prescribed thereby it must be held that no legal 
contract can obtain between the Crown and a subject, and the 
only claim which can be entertained for the right of recovery 
of goods delivered would be that based not on an executed contract, 
but rather as upon a quantum meruit.

Specific approval by the Minister of the King's Printer of 
each requisition is essential under the statute. The? Crown will 
not be held to be constructively in possession of goods, nor will 
goods he held to be constructively delivered, or requisitions 
constructively made, upon an informal contract, because the 
Crown cannot be prejudiced by the unauthorized acts or laches 
of any of its officers.

./ udgment accordiugly.

Re G1MLI ELECTION 
REJESKI v. TAYLOR.

(Decision No. 2.)

Manitoha Coin! of l/./»»«/. Ilouell, C.J.M.. Hiehards. Perdue, Cameron, 
iii/tl llufigarl. ././. 1. Or tuber 27. 191».

1. Am .xi. if 1 H—131— Finality m umsiox—Voxtkovkrtkii klkctiox— 
REOIT.ARITY ok I'KTITIOX.

An appeal to tliv Mimitolm < mut of A|i|mmI lie* from an order in 
a controverted election proceeding under the Controverted Elections 
Act. It.S.M. 1902, cli. »t. from an order setting aside, as having been 
made without jurisdiction, prior orders extending the time for ser
vin' of the petition and for substitutional service where the setting 
aside of those orders if allowed to stand would end the entire proceed
ing as the statutory |hthm1 for service apart from the extension 
order had expired when the order appealed from was made.

| Ite Shoal hake Fleet ion, ."» Man. L.H. 37. discussed.1

8894
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•>. Kl.MUONS (I IV—U2 l—CONTESTS—( OXTROVEBI Ell KlJCCTIOXS At T MAN.
SERVICE OK 1‘KTITION—SmtlXII EXTENSION OK 1IMK KOK.

While tw', :<:i of the < out rovert«-d Kh-ction* Act, lt.S.M. 11102. vh. •'•A.
:I4, provide* that tin- petition and notice of presentation thereof shall 1913
Ik- served within live day», “or within such further time as a .fudge —
shall order." the p<»wer of a Judge is not exhausted hy making one |{k Gllii i 
extension of time, but he may make a further extension Élection
under see. 34 «if the Act. which provide* that service may 
Is- made “within such longer time a* any .fudge may grant, regard 
being had to the difficulty of effecting service, or to apodal eirciun 
stances.'’ (Per Howell. C.J., Perdue, ami Cameron, .f.f.)

[Ur (iitnli Hier I ion. 13 D.L.R. 121, reverseil.]
3. Ki.kvtionh i g IX"—92)—Cqxtkhtk—Coxtkovkktkh Ki>:i tio.xh Act —

RCBSTITVTIOXAL SERVI» E OK PETITION—TlMK FOB—KXTF.XHIOX OF.

Vmler see. 3.1 of the ('«nilrovcrt«-d Kleetion* Act. H.S.Xf. 1902. ch.
34. which provides that if a |s-tition in a controverted election pro
ceeding chnn«»t be nerved personally on the rc*|H>ndcnt at his domicile.
"service may !*• effected upon such other person, or in such other 
manner a* any Judge may appoint,” an order for *ub*titutlonil ser
vice may lie made after the expiration of a previous extension of 
time, granted under secs. 33 ami 34 of the Act. for |ier*onal service <»f 
such |ietition. (Per Howell. C.J.. Perdue, ami Cameron. .1.1.)

|Zfr (limli Hier I ion. 1.3 l).l*R. 121. reversed. 1 
t Motions am» oriiers ig II—fl|—Skttixo ahidb or recai.i.ino oriier-

Powkb OF Jt'DOE over.
In the absence of express statutory authority, a .fudge of the Court 

« f King's Ih-ncli is without power to -et aside an order made by him 
in a controverted election proceeding: ap|»oul I icing the only remedy 
in such case. (Per Perdue, ami Cameron. -fJ.)

| Munroe v. Ileulnirli. 18 Man. I..R. .147: Ife SI. \uzaire Co.. 12 
Cli.l). HH; Preston Hnnhinq Co. v. lllsup, |189.>1 1 Cil. 1 1; Cknrlrn 
Hriffhl ,f < «,. v Selhr, [19041 1 K.B. 0: MrXnhh v. Oppenheimer. II 
P.R. 214; and Hohrrtson v. Cotillon. 9 P.R. 10. followed.)

ÀlTK.Mi from tin* derision of Mathers, O.J.K.B.. Ut (limit statement 
Election, Rfjrski v. Taylor, 11 D.L.R. 121.

The appeal whs allowed. Richards. hiuI Haihiart. JJ.A., dis
senting.

A. It. Hudson, an<I H. E. Swift, for petitioner*, appellant*.
,1../, Andrews, K.C.. and E. .1/. Iturbidip, for respondent*.

IIoWKlJ., C.J.M. :—See. ÎW of the Act respecting Oontro- howv-ii. c.j.m. 
verted Elections, R.S.M. 1902. ch. :14. provide* that the petition 
shall lie served within five day* or within such further time as a 
Judge shall order. Sec. '14 provide* that
such service may be made within such longer time a* any .Imlgc may grant, 
regard being had t«i the diflh-ulty of effecting service or t<» special cirvum

I assume the Legislature meant something hy this last men
tioned section, and that it was not intended a* a repetition of 
the [tower* set forth in the former section. The law compels me 
to give a reasonable interpretation to both sections and this can 
lie done in the very language of sec. '14. If service has not been 
effected according to sik*. 33, that is within five days or within 
the extended period, then
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such service may lx* made within such longer time a* any .fudge may

not necessarily the Judge who made the first order, but any 
Judge may grant such lonp*'*r time than sec. 33 provided for. 
Giving it this meaning gives a reason for the existence o see. 34. 
To give it the meaning claimed by the respondent is to pro
nounce it mere surplusage, waste timber.

If I am correct in this holding, then the second order of the 
learned Chief Justice was properly mad** and therefore the third 
was also properly made.

It seems to me also that the true reading of sec. 35 in the light 
of the preceding sections is that if all reasonable efforts have 
been made to serve personally, a Judge has power to make an 
order for substitutional service after the time limited by the 
former sections. As, however, I am clear that the second order 
was properly made this point need not be further considered.

I have had the advantage of reading the judgment of Mr. 
Justice Perdue and I quite agree with him that this Court has 
jurisdiction to hear this appeal.

The appeal is allowed. The costs of this appeal and of the 
motion before the Chief Justice of the King’s Pencil to be costs 
in the jausc to the petitioners.

Richarde,j.A. Richards, J.A. (dissenting) :—Four questions arise here:
Firstly, does an appeal lie to this Court?
Secondly, had the learned Chief Justice, whose decision is 

appealed against, power to make the order of July 18, being the 
order purporting to grant a second extension of the time for 
serving the petition ?

Thirdly, had he power after the expiry of the time fixed by 
the order of July 9, being the order granting the first extension 
of such time, to grant the order purporting to allow the petition 
to he substitutionally served ?

Fourthly, had he, after making the order of July 18, and 
that for substitutional service, power to set aside those orders ?

As to the first point. I think the decision in lie Shoal Laki 
Election, 5 Man. L.R. 57, is binding on this Court and that we 
must hold that an appeal does lie.

The second point turns on whether the making of the order 
of July 9, exhausted the powers of the Judge under secs. 33 
and 34 of the Manitoba Controverted Elections Act.

In the first place, the rules of the King’s Bench Act, R.S.M. 
1902, eh. 40, do not apply. See rule 1 of the Act, which says :—

Nothing in these rule-* shall lx* construed as intended to allect the prac- 
tien or procedure . . . upon election petitions.

We must, therefore, find our code in the provincial Contro
verted Elections Act itself, or in rules made under it. There

MAN.
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arc no rules, that 1 am aware of, that hear on the questions here
to he dealt with. So that we must find our authority in the Act 
itself. The Act dot* not contain any section, similar to sec. 87 of 
the Dominion Act, giving a Judge power
to extend, from time to time, the period limited by this Act. for taking 
any ateps or proceedings.

In its absence I do not think we can assume that any such power 
is implied. It seems to me, therefore, that a Judge is limited to 
such powers as are given him on the face of the Act, or by neces
sary implication.

Sec. 33 provides that tin- petitioner shall cause service to he 
made within five days after the day on which the petition shall 
have been presented “or within such further time as a Judge 
shall order.”

That is immediately followed by see. 34, which reads: —
Such service may be made within such longer time ns any Judge may 
grant, regard being had to the difiiculty of effecting service or to speeiil 
circumstances.

The question then is, do the words at tin- end of sec. 33 
refer to the “longer time” provided by sec. 34, or do they, in 
themselves, contain a power to the Judge to grant an extension 
of the time for service, irrespective of ami exercisable befor- 
see. 34 need lu- invoked ; so that, between the two sections, power 
is given to a Judge to twice extend the time for service ?

I take the word “service,” where it occurs in these two sec
tions, to meun personal service.

Sec. 33 as first enacted (as sec. 36) in 1875, (38 Viet. ch. 1), 
had at its end the words “or within the time prescribed” instead 
of the words now there, “or within such further time as a Judge 
shall order.” Those words “or within the time prescribed” in 
themselves gave no power to a Judge to grant an extension of 
the time for service. The interpretation clause of the 1875 Act 
says that “prescribed” means “prescribed by this Act, or by 
some rule made under this Act.” No rule ever was made under 
that Act, so far as I can ascertain. It seems to me, therefore, 
that at least until such rules should be * , the words “or 
within the time prescribed” could only mean, prescribed by the 
Act. Apart from the earlier part of that section, the only thing 
prescril>ed by the Act as to time for service of the petition, was 
what immediately followed in sec. 36, which was the then equi
valent, though with different wording, of the present see. 34.

The result, I take it, was that only one extension of time by 
the Judge was provided by the Act of 1875.

There* was no amt nt to see. 35 of the 1875 Act. Hut, 
in the Consolidated Statutes of 1880, it appeared with the 
present words “or within such further time as a Judge shall

27—14 D.I..B.
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order” substituted for the words “or within the time pre
scribed,” with which it was first enacted.

Then, was the effect of that change to provide a new power 
of extension, that could be exercised prior to the only one there
tofore allowed (under sec. 36, now sec. 34), or were the sub
stituted words merely intended to make more distinct what was 
apparently really intended by those first enacted—that is, that 
the extension intended to be referred to was that provided by 
the section which followed?

The Consolidation of 1880 was made pursuant to 41 Viet 
ch. 3 ( 1878), intituled “An Act to authorize the Consolidation 
of the General Statutes of the Province of Manitoba.” That 
Act provided for the appointment of Commissioners, to prepare 
the intended consolidation. It says in see. 5:—

Any alteration may In* made in the language of the consolidated stat
utes as may seem requisite by the commissioners in order to preserve a 
uniform mode of expression, and so as to render any of the provisions 
thereof simple, clear, and precise ; but the commissioners shall in no way 
whatsoever alter the meaning, nor the spirit, nor the legal effect of any 
such statutes or provisions of statute.

Sec. 6 of that Act says that
The commissioners may suggest such amendments for the better carry

ing out of any statute, within the authority of the legislature, as may seem 
advisable; and such suggestions shall not be made unless accompanied by 
a distinct statement of the reasons in support thereof.

The Act, 44 Viet. (1881) ch. 2, by which the Consolidated 
Statutes were brought into force, stated them to be so brought 
“subject to the limitations in the Act 42 Viet. ch. 9, contained.”

Search has been made for the commissioners’ report that 
accompanied the roll, sent by them to the legislature, of the 
Consolidated Statutes of 1880. But none can now be found, 
though apparently one was made. Therefore, if special reasons 
for the above change were given, they arc not now to be 
found.

In their absence, and finding that, in the ordinary sense of the 
language, the two sections can be read together (as held by the 
learned Judge appealed from) as containing only one provision 
for extension of time, we should, 1 think, assume that the change 
at the end of sec. 35, now s<r. 33, was made pursuant to sec. 
5 of the 1878 Act, “to preserve a uniform mode of expression 
and so as to render” the “provisions” of secs. 35 and 36 (now 
33 and 34) “simple, clear and precise” and that it was not 
intended to, in effect, insert, between the then secs. 35 and 36, 
an entirely new power to the Judge, which would, contrary to 
such sec. 5, “alter the legal effect” of sec. 35 (now 33).

If the legislature bad intended, by the 1880 consolidation, 
to change the Act by providing for further extensions beyond
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the one previously allowed, it seems strange that they should MAN. 
have limited it to only one further extension, which, I take it, ç A 
would still lie the effect of the Act if tin* appellants' contention lnl3
is correct. When the original Act was passed in 1875 then- was ----
in the Dominion Controverted Elections Act, 1874. 37-38 Viet. R* Chili 
ch. 10, a section as follows:— «lection.

43. The Judge shall, upon sufficient cause being shewn, have power Rlchar<,,• 
on the application of any of tlie parties to a petition. to exteml from tune 
to time the period limited hv this Act for taking any steps or proceedings 
by such party.

That section remained in force till the 1886 consolidation of 
the statutes of Canada and was there re-enacted as sec. 64. It 
appears in the present Dominion Act as sec. 87, under which 
heading I have already referred to it.

That Dominion Act of 1874 was known to the Manitoba 
Legislature when they passed the Act of 1875. A comparison 
of language makes me think that it must have served, in part, us 
a precedent for the drafting of that Act of 1875. It was also 
known to the Commissioners, and to the Legislature, when the 
Consolidation of 1880 was prepared, and when it was made law.
One would expect that, if the intention had been to give power 
to make more than one extension of the time for service (as must 
be contended to support the appellants' present contention), 
that a similar section to that above quoted would have been 
introduced into the Provincial Act.

Further, if these sections, under consideration, provide for 
two extensions, there is the curious result, that, though the 
second one—that in the present sec. 34—is limited by the pro
vision that, in making it, the .Judge is to have regard “to the 
difficulty of effecting service,” (that is to say, personal service)
“or to special circumstances,” and apparently, therefore, not to 
grant the extension unless such difficulty or special circum
stances exist, he may grant the first extension without regard to 
such matters, as sec. 33, on its face, contains no such limitation.

I take the law to be that, in construing Controverted Elec
tions Acts, a strict construction must Ik- put upon their provi
sions, as they are a delegation by the legislatures of their own 
powers.

With some hesitation, I am of the opinion that the decision 
appealed from was correct on this point, and that the learned 
Judge had no jurisdiction to make the order of July 18.

Then, thirdly, was there power to make- the order, for sub
stitutional service after the time limited by the first order, that 
of July 9, had expired?

Sec. 37 of the Act of 1875 (now sec. 35) says:—
If the re*)Mmdpnt or rescindent* cannot be nerved personally, or at 

their domicile, within the time granted by the Judge, the service may be
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effected upon such other person, or in such other manner, as the Judge, on 
the application of the petitioner, may appoint.

No change was made in the above till the consolidation of 
1880. There it appeared in the form in which it now exists as 
see. 35. The words “within the time granted by the Judge” 
had been omitted, and the words “the Judge,” where they last 
occur, had been changed to “any Judge.”

I see nothing in the substitution of “any” for “the.” But 
the omission (which we must presume to have been intentional) 
of “within the time granted by the Judge,” does seem to me to 
necessarily change the legal effect of the section. If it now 
read as it originally stood, I think that, though the Judge had 
not power to make the order of July 18, he would probably have 
still had power (under see. 35), during, or after, the period 
granted by the order of July 9, to order that the service might 
be made substitutionally.

I say he would have had that power during that period on 
the authority of the West Peterborough ease, 41 Can. S.C.R. 
410, where, although see. 18, sub-sec. 2, of the Dominion Con
troverted Elections Act says that if service cannot be effected 
“within the time granted by the Court” an order for substi
tutional service can be made. An order, both extending the time 
and providing for substitutional service, was made on the day 
after the expiry of the ten days allowed, for personal service, 
after the tiling of the petition. It was the first and only order 
extending the time. It was held that the provision for substi
tutional service was properly included in that order.

Now, what conclusion is to be drawn from the omission of 
these words “within the time granted by the Judge”? Their 
omission cannot, like tin* change in see. 35 (now 33), be read as 
intended “to preserve a uniform mode of expression,” or “to 
render any of the provisions” of the section “simple, clear and 
precise.” It was an alteration “in the meaning” and “legal 
effect” of the section—an omission of an important part— 
and I can only assume that it was intended to curtail the effect 
of the section by limiting the period within which substitutional 
service might be allowed by the same, or some other, Judge, to 
the one period during which an extension of the time for service 
might be granted under the preceding section. Its omission 
could be for no other purpose that 1 can see.

It was argued that the intention of sec. 35 is that it was not 
until the expiry of the five days allowed by see. 33 and of 
such further time, as might be given by a Judge under secs. 33 
and 34, that the powers under sec. 35 could be exercised. But 
that contention is negatived by the West Peterborough case re
ferred to above, and seems to me untenable in view of the above 
alteration in tbe section.
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If I am right in iny view of the meaning of sec. 35, then, man. 
after the time allowed by the order of July 9 had expired, the ^ A
learned Judge had no jurisdiction to grant the order for substi 1Q13
tutional service. ----

Then, having made the orders in question, had he power to J-K lLniu 
set them aside ? __

The powers at one time freelv exercised by Judges, at least ltl<,h,,rdi'- -,A-
• . "... * IdÉHWIlliîlglin equity, to set aside their own divisions, have been largely re
stricted by later decisions on the ground that, in so acting,
Judges have, in effect, dealt with appeals from their own judg
ments. But the same consideration does not. apparently, apply 
to interlocutory orders.

In Mullins v. Howell, 11 Ch.T). 703 at 700. Sir George Jessel 
says

The Court has jurisdiction over its own orders, and there is a larger 
discretion ns to orders made on interhwutory applications than as to 
those which are final judgments.

In Ainsworth v. Wilding (1890), 1 Ch. 073, Roraer, J., at 
foot of p. 078, after pointing out that, in a case he was referring 
to, the question had been one of dealing with a final judgment, 
says :—•

Mullina V. Iloiccll, 11 Cli.D. 7113. was a case of an order made on an 
interlocutory application, and that was the very ground taken by Sir G.
Jessel for entertaining the jurisdiction to discharge the order.

In Neale v. Gordon Lennox, [1902] 1 K.B. 838 at 844, Lord 
A1 verst one says :—

In my judgment . . . there is a broad distinction between inter
locutory and final orders. This distinction has often been pointed out.
See the judgment of Jessel, M.R., in Mullina v. I loir el l, and also the judg
ment of Homer, J., in Ainairorth v. Wilding.

The order appealed from was not a final disposal of the 
petition and the eases of Ile St. Notaire Go., 12 Ch.I). 88, and 
Preston Banking Co. v. Allsup, [1895| 1 Ch. 141, in which the 
orders under consideration were final disposals of the cases do 
not seem to me to be in point.

The two orders, which the learned Chief Justice purported to 
set aside, were made cx parte.

As stated above, the rules of the King's Bench Act do not. 
in my opinion, apply in this case. But they may, perhaps, be 
referred to, as shewing how ex parte orders are there dealt with 
If they did apply here, then, reading rules 430 and 438, the 
learned Judge would clearly have the power to make the setting 
aside order that he did, and which is now appealed against.

It would be an extraordinary thing if a Judge, who finds 
he had no jurisdiction to make an order which lie had purported 
to make, should have no power to set that order aside. The
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learned Thief Justice held that he had not had the jurisdiction, 
in this case, to make the order of July 18 and that for sub
stitutional service, and it seems to me that he rightly so held. 
That being the ease, I cannot doubt his power to make the 
order rescinding them which is appealed from. I would dis
miss the appeal.

Vkimxte, J.A.:—The petition in this case is filed under the 
Manitoba Controverted Elections Act. U.S.M. 1902, eh. 34, to 
set, aside the election of the respondent as member for Qimli in 
tlie Legislative Assembly of this province.

The petition was filed on July 5, 1913, and on July 9 an 
order was made by Mathers, C.J., extending tin- time for ser
vice of the petition and other documents up to and includ
ing the 19th day of the same month. On July 18, a further 
order was made by Mathers, C.J., extending the time for service 
up to and including the 28th day of July. This order was 
granted upon affidavits shewing unsuccessful efforts to serve 
the respondent, that In- was outside the Province of Manitoba 
and that it was uncertain when he would return.

On July 24, Mathers, C.J., made an order that substitutional 
service of the petition, etc., be made by serving two of the 
respondent’s partners in the law firm of which he was a 
member, and by mailing copies of the papers to be served to the 
respondent at Kenora. All the above orders were made ex 
parte.

On August 29, 1913, .Mathers, C.J., made an order on the ap
plication of the respondent, and after hearing both parties, 
setting aside the orders of July 18 and 24. The learned Chief 
Justice acted upon the view that he had only power to extend 
the time for service once and that then the power was exhausted 
lie therefore set aside the order of July 18, on this ground. 
He further held that, the order for substitutional service must 
be made within the time prescribed by the Act or the extended 
time allowed by a Judge, and not afterwards. Acting wholly 
upon that view, he set aside the order of July 24. The petitioner 
has appealed from the order of August 20.

The respondent, raises the point that the petitioner has 
no right to appeal to this Court from the order in question. The 
only appeal specially mentioned in the Act is that for which pro
vision is made in secs. 101-104, and that, it is claimed, is con
fined to an appeal from the decision rendered upon the trial of 
the petition. The point now raised came up in lie Shoal Lake 
Ela tion, 5 Man. L.R. 57, where it was claimed that no appeal 
lay from an order disposing of the preliminary objections, on 
the ground that the Act made no provision for an appeal from 
such an order. The full Court en banc consisting of Wall
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bridge, C.J., Taylor, and Killam, JJ., unanimously decided that 
an appeal lay from the order. It was held that the powers given 
to a Judge of the Court by the Act must be deemed to have 
been given subject to the usual jurisdiction of the Court to 
review an interlocutory order in a cause in Court. Since Ii< 
Shoal Lake was decided the present King's Bench Act was 
passed. Sec. 58 of that Act declares that
every rule, order, verdict, judgment, decree, or decision, made, given, 
rendered or pronounced by n Judge of the Court may lie set aaide, varied, 
amended or discharged on appeal, upon notice, by the Court en banc.
This section was passed by the same legislative authority which 
passed the Controverted Elections Act and the plain intention 
is that the section should have general application to all judicial 
acts of any Judge of the Court sitting as such. This section con
firms the view taken by the Court in the Shoal Lake case. That 
decision has never been disturbed in so far as my knowledge 
goes, and it has always, I think, been regarded as a binding 
authority.

A further objection was raised that the Court of Appeal 
had not the powers in this regard of the Court of King's Bench 
sitting en banc, but sec. 7 of the Court of Appeal Act, 5 & (> 
Edw. VII. ch. 18, completely disposes of the objection. That 
section enacts that
after the coming into force v/ this Act the Court of Ap|H-ul shall be vested 
with and shall exercise all the rights, powers and duties heretofore held, 
exercised and enjoyed under ami by virtue of “The King's Bench Act" or 
any other statute of this province or of the Dominion of Canada by the 
Court of King's Bench sitting cn banc and as a Court of Appeal from the 
judgment, decision, order, or decree, of a single Judge, etc.

The same section also provides that after the coming into force 
of the Court of Appeal Act the appellate jurisdiction of the 
Court of King’s Bench should cease. I have no hesitation in 
holding that an appeal lies to this Court from any order or 
decision of a single Judge made or pronounced under any powers 
conferred on him by the Manitoba Controverted Elections Act.

Granting then that there is an appeal to this Court, the first 
point to be considered is, what power, if any, had the learned 
Chief Justice to set aside the two orders already made by him. 
Neither the Controverted Elections Act nor the rules made 
thereunder give him any such power. Both rules and Act are 
silent upon that point. If, therefore, he possessed the authority 
to reverse his own order, that authority must have been acquired 
as part of the powers possessed by him in the capacity of a 
Judge of the Court of King’s Bench.

It has been repeatedly held by the Court of Appeal in Eng
land, as well as by other authority, that under the system of pro
cedure established by the Judicature Acts which our
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jurisdiction to re-hear an order which has been pronounced, 
drawn up, signed and completed, whether the order was made
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by himself or by any other Judge. The power to re hear has 
become part of the appellate jurisdiction transferred to the 
Court of Appeal.

Perdue, J.A. The following easel fully support this view: lie St. Nazaire 
Company, 12 Ch. 1). 88; Preston Hanking Co. v. Allsup, [1895]
1 Ch. 141 ; Charles Bright d Co. v. Sellar, 11904] 1 K.B. «».

All of these were decisions of the Court of Appeal. In 
Preston Hanking Co. v. AUsup (1895), 1 Ch. 141 at 143, Lord 
Halsbury said:—

Even when an order lias been obtained by fraud, it lias been held that 
the Court lias no jurisdiction to re-henr it. If such a jurisdiction existed 
it would be most mischievous. The fact that in the present case the ap
plication to re hear is made to the particular Judge who made the order 
is immaterial; for if one Judge can re hear the order another can. Any 
application which may be made to the Vice-Chancellor for an order in the 
nature of a supplemental order is, of course, still within his jurisdiction; 
but he has no jurisdiction to re hear or alter this order.

The same principle has been adopted in our own Courts. 
See Munroe v. Ihubaeh, 18 Man. L.R. 547. I should, however, 
prefer to deal with the present ease as if it were an appeal 
brought by the respondent against the orders of July 18 and 24 
so that the actual questions in dispute as to the validity of these 
orders ini «-dit be disposed of on the present appeal.

The provisions of the Controverted Elections Act relating 
to the service of the petition and notice of presentation thereof 
are con' lined in sees. 33-36 inclusive.

sc sections first appeared in the consolidation made in 
1880. The first Act passed in 1874 contained provisions relat
ing to the service of the petition differing substantially from 
the present ones.

By sec. 33 the service is to be made within five days “or 
within such further time as a Judge shall order.” Then follows 
sec. 34 which declares that the service may he made “within such 
longer time as any Judge may grant, regard being had to the 
difficulty of effecting service or to special circumstances.” The 
wording of sec. 34 where the expressions “longer time,” “any 
Judge” and “may grant” are used, instead of “further time.” 
“a Judge” and “shall order,” which are found in sec. 33. 
appears to me to have been adopted to shew that sec. 34 confers 
a power upon a Judge different from and additional to what had 
been already provided by see. 33.

Sec. 35 enables the petitioner to obtain an order for sub
stitutional service in case the respondent cannot be served per
sonally. See. 36 speaks of “the services required by the three
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next preceding sections,” indicating that they are distinct pro
visions.

I think the meaning of those sections is:—
(1) Under sec. 33 tile petition ami notice of presentation arc 

to lie personally served on the respondent within live days, or 
such further time as a Judge may order, without any special 
circumstances or difficulty in effecting service being disclosed.

(2) Under sec. .‘14 the personal service on the respondent is 
to be made within the longer time that may lie granted by any 
Judge (not necessarily the one first applied to under sec. 33) 
on being shewn the difficulty of effecting service or the existence 
of special circumstances.

(3) If personal service cannot be effected, then any Judge 
may, on the application of the petitioner and on proof of the 
necessary facts, direct substitutional service.

If both secs. 33 and 34 refer to the same extension of time 
and to one extension only, 1 cannot conceive why two distinct 
sections were drawn up and a wording adopted in see. 34 differ
ing from that in sec. 33, when the intention, if it were such, 
might have been succinctly ami clearly expressed by simply 
adding, at the end of sec. 33, tin* last clause of sec. 34, namely 
“regard being had to the difficulty of effecting service or to 
special circumstances.”

I think it is clear that the two sections refer to two different 
conditions and that the true intention is that after an order has 
been granted under sec. 33, the same Judge or another Judge 
of the Court may grant additional time for service under sec. 
34, on special circumstances being shewn.

Taking that view of the Act, the second order extending 
the time was properly made.

Hut even supposing that secs. 33 and 34 should he read to
gether and that they both refer to one and the same extension 
of time, must the order for substitutional service be made within 
the time limited hv such extension ? Mathers, C.J., answers this 
question in the affirmative. He says:—

Under «m, 3.1 and 34 the time within which tin- petition muet he 
nerved is fixed. See. 33 only provide-* for nil alternative mode of service 
if personal service cannot be effected. Hut whether the service lie perHonnl 
or otherwise, it must lie made within the time fixed under secs. 33 and 
34.

If the view taken by the learned Chief Justice of the King’s 
Bench is correct, an election petition under the Act might he 
completely defeated anti rendered null and void by a Judge fail
ing to give sufficient time for service in the first instance. The 
petitioner might not succeed in making the service within the 
time granted, although he used every effort to do so and exer
cised the utmost diligence. He might lie unable during that time
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to prove that the respondent was evading service, or to shew 
other grounds upon which substitutional service might be 
granted. Thus the time limited might elapse without personal 
service being made and without an order for substitutional 
service being obtained. The Judges of the Court would thcr., 
if this view is correct, be powerless either to extend the time 
or to grant substitutional service. I cannot believe that that 
was the intention of the Act.

It is true that under rules 12 and 13 passed by the Judges 
of the Court of King’s Bench in pursuance of the Act. provision 
is made by which a Judge can, if the respondent has been evad
ing service, order that what has been done should, in certain 
eases referred to in the rules, tie considered sufficient service. 
But the Judges have no power to pass a rule which is inconsist
ent with the Act. If, therefore, the intention of rules 12 and 13 
is to confer power upon a Judge to declare, after the time for 
service has elapsed, that certain things which happened during 
the currency of that time should be deemed to be service of 
the petition, a grave question might arise as to the power to 
pass such rules, assuming that the interpretation placed upon 
the sections hv Mathers, C.J., is correct. These rules would, in 
effect, confer power on a Judge to revive a petition which was 
virtually dead.

There is the further important consideration that if secs. 
33 and 34 give a Judge power to order only one extension of 
time in which to make the service, so that after making that one 
order his power to extend the time is gone, then he would have 
no power to further extend the time for the purpose of making 
the sulistitutional service authorized under see. 35, unless we 
regard that section as a separate and distinct provision giving 
new powers in the new circumstances of the case, and enabling 
a Judge to order substitutional service after the time limited 
under secs. 33 and 34 had expired.

I think we must regard sec. 35 as a provision separate and 
distinct from secs. 33 and 34. Sec. 35 was. in my view, passed 
for the purpose of enabling a Judge to order substitutional ser
vice upon the respondent, where the petitioner could not effect 
the personal service referred to in the two preceding sections. 
This must imply a power to order substitutional service even 
after the whole time allowed for making personal service has 
been consumed in ineffectual efforts to make such personal ser
vice.

I think the appeal should be allowed, the order dated August 
20, 11)13, set aside and the orders of July 18 and 24. 11)13, re
stored. The costs of this appeal and of the motion liefore 
Mathers, C.J., to set aside the orders should Ik* costs in the 
cause 4o the petitioner.
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Cameron, J.À. :—This is un appeal from an order made 
August 20, 1913, by Chief Justice Mathers setting aside a 
previous order made by him July 18, 1913, extending the time 
for service of the petition herein and a further order made 
July 24, 1913, for substitutional service of the petition.

The point is taken that no appeal lies from the order of 
August 20, which it is contended, is, therefore, final. It is 
argued that the provisions of the Controverted Elections Act, 
ch. 34, R.S.M. 1902. do not expressly authorize such an appeal 
and that therefore the jurisdiction cannot be presumed; that 
the appeal, expressly given by see. 101. is limited to decisions at 
trials ami does not extend to interlocutory matters, or it would 
have been so enacted, ami that this application to review the 
order of a Judge of the King’s Bench is an attempted exercise 
of an authority on the part of this Court not warranted by the 
Act constituting it.

We find that appeals from the decision of a single Judge 
in election proceedings have been entertained for a consider
able period. In Rt Shoal Lake Elu tion, decided in 1887, 5 Man. 
L.K. 57, it was held that an appeal lay against an order by a 
single Judge allowing preliminary objections, although the 
Act as it then stood did not provide for an appeal in express 
words.
The authority given to a Judge to hear and determine question* raised on 
preliminary objection* mind In- deemed to lie given subject to the usual 
jurisdiction of the Court to review an interlocutory order in a cause in 
Court:
Per Kilium. J., at p. til. who, in support of this statement, cites 
numerous authorities, amongst which I refer particularly to a 
decision of Harrison, C.J., in Kidd v. O'Connor, 43 V.C.R. 198. 
In lie Cypnss Election, 8 Man. L.K. 681, an appeal from an 
order of Mr. Justice Killam allowing preliminary objections was 
entertained and dismissed, and the question of jurisdiction was 
not, apparently, raised. In Re Brandon City Election,9 Man. L.R. 
511 (1894), the preliminary objections were overruled by Mr. 
Justice Bain, whose order was upheld by the full Court. Mr. 
Justice Taylor, however, in a lengthy judgment, held with the 
appellants and would have allowed the appeal. But nowhere in 
bis judgment or elsewhere does it appear that the jurisdiction of 
the Court was called in question.

These cases were decided prior to the Queen s Bench Act, 
1895, where we find the following section (now 58) :—

Save a* provided in the next preceding section every rule, order, verdict, 
judgment, decree or decision, made, given, rendered or pronowwed by a 
Judge of the Court may lie set aside, varied, amended or discharged on 
appeal, upon notice, by the Court en hour.

I refer also to sees. 92, 93 and 94 of the Act. These provi-
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MAN. si oils can surely be construed in no other way than as making 
it clear beyond any possible doubt that in the case of an order 

jgi3 in an interlocutory matter in an election proceeding in Court
---- such an order can be varied, amended, set aside and discharged

Faction ^y the Court cn banc. That was the settled law before the 
"J__ ‘ King’s Bench Act, and it is impossible to question it now.

Cameron, j.A. Hut it is submitted that this Court does not possess all the 
powers of the Court of King’s Bench cn banc, one of which was 
the authority to review and, in a proper case, to reverse the 
order of a Judge of that Court. The jurisdiction of this Court, 
it is argued, is purely statutory and cannot be extended to in
clude powers not expressly conferred, of which the authority 
to review a judgment or order of a Judge of the King’s Bench 
on an interlocutory matter is not one.

Section 5 of the Controverted Elections Act provides that
His Majesty’s Court of King’s llcncli fur Manitoba shall have jurisdiction 
over election petitions and over all proceedings to he had in relation 
thereto, subject, nevertheless, to the provisions of this Act.
The general jurisdiction of the Court of King’s Bench is defined 
by secs. 23 and 24 of the King’s Bench Act. By sec. 7 of the 
Court of Appeal Act, ch. 18, 5-6 Edw. VII. the Court of Appeal 
is vested with all the rights, powers, and duties theretofore exer
cised by the Court of King’s Bench sitting en banc and ns a 
Court of Appeal from the judgment, order or decision of a 
single Judge and the Court of King’s Bench thereupon ceased 
to have any appellate jurisdiction. In view of these sweeping 
provisions, to my mind the conclusion is plain that whatever 
powers of review the Court of King’s Bench had in respect of 
an order made by a Judge of that Court, those powers have been 
transferred to and are now vested in this Court. I have no 
doubt, therefore, that this Court is competent to entertain this 
appeal.

The next question presented for discussion is that of the 
authority of the learned Chief Justice to rescind his own orders. 
In England it is now held that a Judge of the High Court has 
no power to rehear an order made by himself or any other Judge 
after the order has been drawn up: Annual Practice, 1912, p. 
1024; lie St. Notaire Co., 12 Ch.D. 88; Preston v. Allsup, 
[1895] 1 Ch. 141. It was pointed out that orders made ex parte 
were an exception to this rule and reference was made to the 
decision in Shaw v. Nickerson, 7 U.C.R. 541, cited in Kidd v. 
O'Connor, 48 U.C.B. 188. Bui in McNébb v. Oppenheimer, u 
P.R. 214, Mr. Justice Rose examined those authorities and held 
that he had no jurisdiction to reconsider or rescind his own 
order. See also liobertson d; Coulton, 9 P.R. 16, and Munroe v. 
Hcubach, 18 Man. L.R. 547. Certain it is that no such express 
authority is given the Judge by the Controverted Elections Act.
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And it would also appear that the sole authority to set aside and 
discharge an order made by a Judge is now vested in the Court 
of Appeal. Rut this whole matter is now before us, and an 
extension of time could be granted if necessary to enable us to 
deal with it as if an appeal had been duly taken.

Secs. 33 and 34 of the Controverted Elections Act read as 
follows :—

3.3. The petitioner shall reuse each respondent to Ik* served with a copy 
of the petition ami a notice of the presentation thereof, within five day» 
after the day on which the petition shall have been presented, or within 
such further time as a • shall order.

34. Such service may Is- made within such longer time as any Judge 
may grant, regard being had to the difficulty of effecting service or to 
special circumstances.

We are asked to read sec. 34 as if it merely reiterated, in 
other words, the concluding words of sec. 33. On such construc
tion sec. 34 becomes superfluous and is inserted without an ob
ject. Rut the wording of sec. 34 differs in obvious particulars 
from that of the concluding part of sec. 33, and it is to lx* pre
sumed that the legislature had an object in enacting sec. 24 
separately. Sec. 33 provides for service within five days after 
the presentation or such additional time to that as a Judge might 
grant on an application, which might, under circumstances 
readily conceivable, In* made before the lapse of the five days, or 
which might be made thereafter. Rut that extension might 
prove inadequate and see. 34 gives “any Judge” of the Cm rt 
power to extend the time for a further period than that already 
granted. In an application coming under see. 34 “any Judge” 
considering the same is to have regard for the difficulty of effect
ing service or any special circumstances that may be shewn. 
This seems to me a fair and reasonable construction to place on 
these two sections. It cannot surely be assumed that the legis
lature’s intention was merely to repeat in sec. 34 what it had 
already said in sec. 33. The true intention of the legislature, I 
take it, was to make adequate provision for the service of the 
petition on the respondent and this intention might not be 
effectually carried out if we reject sec. 34 as meaningless and 
give to .sec. 33 the narrow construction that it authorizes one 
order of extension and no more. An examination of the sections 
of the statute in qimxtion in Power v. Cirifjin, 33 Can. S.C.R. 39, 
shews, in my opinion, that that case is not applicable here.

I am, therefore, of the opinion that the order of the Chief 
Justice of July 18, subsequently set aside by him. was validly 
made and ought to be restored.

Sec. 35 of the Act says:—
35. If the respondent or reapondent» cannot In* served per*onally or at 

Iheir domicile, the service may Ik* effected upon such other person or in

MAN.
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MAN. Much other manner as any .Judge, on the application of the petitioner, may
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appoint.
It follows that if the order of July 18 was valid, the order 

for substitutional service must stand. Apart from that, on the
RE (ilMLI
Election. best consideration I have given this section, it appears to me 

that it authorizes any Judge to make an order effecting service
Cameron. J.A. upon some other person or in some other manner for the peti

tioner upon a proper case being made and the application for 
such order might be made before or after the lapse of the time 
fixed for service. There is no restriction in the section and it 
might well happen that an application could properly he made 
and ought in certain circumstances to be made before the lapse 
of the time. The section is wide enough to cover either case and 
that, it seems to me, was the intention.

In my judgment the appeal must be allowed.
Hanmrt, J.A.
(dleaentlng)

IIaggart, J.A. (dissenting) :—I do not think that the mem
bers of the legislature individually, or collectively, intended 
that their tenure of office should be more uncertain or that their 
seats should be more assailable than is expressed in the very 
words of the statute. The legislature is divesting itself of cer
tain inherent powers, creating a tribunal, ana enacting a code. 
The tribunal has no powers not expressly given to it by the 
Act. The code is complete and cannot be extended by inference. 
With all due respect, I do not think the legislature intended to 
facilitate the proceedings of those dissatisfied with the result of 
an election and claiming their seats.

I agree with the strict interpretation given to the different 
sections in question by the Chief Justice of the King’s Bench, 
and would not disturb the disposition of the case made by him.

I have read carefully the reasons of my brother Richards 
who has traced the different changes in the legislation since 
1874, and has pointed out the difference in the wording of the 
Dominion Act. I concur with him in his conclusions, and would 
dismiss the appeal.

Appeal allowed, Richards, and 
IIaggart, JJ.A., dissenting.

N. B. rex v. McAllister.

CC.
1913

County Court of King’s, New Brunswick, Jonah, County Judge. 
November 7, 1913.

1. Intoxicating Lierons (| III D—72)—Unlawful sales—“Specially
LICENSED DRUGGISTS OR VENDORS**—SACRAMENTAL PURPOSES.

Under see. 118 of tlm Canada Temperance Act, R.S.C. 1900. eh. 152. 
the «ale of wine by a “sjieciully licensed druggist or vendor'* for sacra
mental purposes upon a clergyman's certificate may lie of an unlimited 
quantity. (Dictum per Judge Jonah.)
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2. Intoxicating liquors (ill! I)—73)—Unlawful sale*—Sale os phy
sician's CERTIFICATE—CANADA TEMPERANCE ACT.

Under sec. II!» of tin* Canada Tern |n* ranee Act, R.8.C. 190»!. oh. 152. 
tin* Halt* fur medicinal tine of intoxicating liquor upon the certificate 
of a “legally qualilied physician having no interest in the sale” may 
(by analogy to sec. 118 of the Act as to sacramental wine) be of an 
unlimited quantity.

3. Intoxicating liquors (1111 D—74)—Unlawful sales—By “piiyhi-
CIAN'M TIIEMHEI VEH, CHEMISTS OR ORDINARY DRUGGISTS"—CANADA
Temperance Act.

Under sec. 125 of the Canada Tem|H*ram*e Act. R.S.C. 19CH1. eh. 152, 
the sale of spirituous liquor* or alcohol by physician* themselves, 
chemists or druggists, who are not "specially licensed vendors” (under 
sec*. 11H and 119) is restricted to the ten-ounce quantity. (Dictum per 
Judge Jonah.)

4. Criminal law (I I A—3)—Liability—Intent—Mens bea.
In construing a statute creating an offence against public order and 

punishable a* a criw * there is a presumption that wen* refl, an evil 
intention, or a knowledge of the wrongfulness of the act, i* an essential 
ingredient until met by clear ami definite enactment overriding such 
presumption.

[NAerrfl* v Dr Itiitzcn. f 1S95] 1 Q.B. 918. 921 ; Chisholm v. Doulton, 
UR. 22 Q.B.I). 73»!. applied.I

5. Intoxicating liquors ( I III I)—73)—Unlawful sales—Giving of cer
tificates BY PHYSICIANS—SCOPE OF RESPONSIBILITY—CANADA TEM
PEHANCK Act.

The penalty prescribed against physician* by sec. 120 of the Canada 
Tenfperanee Act. R.S.C. 1900, eh. 152. read with sec. 119. is for giving a 
certificate for other than strictly medical purposes and the offence in 
no way depend* U|h>ii the subsequent use which may lie made of the 
liquor which may In- obtained by means of the certificate, and where 
such certificate is given bond fitlr and with reasonable discretion and 
upon professional grounds for “strictly medical purposes,” the phy
sician is protected.

6. Intoxicating liq ’orb (I III I)—73)—Physician issuing certificate—
“For medical purposes," interpreted — Canada Temperance
Act.

The permission for the sale “for medical purposes" of intoxicating 
liquor on the certificate of a “legally qualified physician having no in
terest in the sale” granted by see. 119 of the Canada Temperance Act, 
R.S.C. 19«Hl. ch. 152. may include a medical provision for contingencies 
which me y not have arisen at the tins* of the application for the 
certificate.

7. Witness ( ft IV—«3 )—Credibility—Motive.
Upon a prosecution of a physician for issuing a certificate for the 

purchase of intoxicating liquor for non-medical purpose* contrary to 
the provisions of the Canada Temperance Act, the credibility of an in
former will Is* adversely affected by any of the following circumstances, 
if present, (a) the informer lieing an unknown adventurer, (6) the 
informer lieing an employee of the prosecution at a weekly wage to 
build up cases, (r) tin* informer making a false statement to the phy
sician in applying for the certificate.

Appeals from thv separate convictions entered against the 
respective <l‘fondants, McAllister ft al., by Ili ruin W. Folk ins, 
esquire, police magistrate for the town of Sussex, upon informa
tions laid against the said defendants who art* practising physi
cians in the said town of Sussex, for violation of see. 12(i of the 
Canada Temperance Act, R.S.C. 1906, ch. 152.

4111
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These appeals were allowed. There was also an appeal by 
the informant against the dismissal of another charge but the 
informant’s appeal was dismissed.

Fowler, K.C., for defendants, appellants.
Wilson, K.C., for the informant, respondent.

Judge Jonaii:—For convenience of consideration I am tak
ing all eases together, as the facts, with slight variation, are 
similar in each of the cases and the offence charged is the same 
against all the defendants.

The facts seem to be that in the month of August, Wilmot (1. 
Asbell, who is inspector under eh. 152, known as the Canada 
Temperance Act, employed one Anton (ijerde, a recent immi
grant from Norway, to act as a spotter or detective and between 
them it was agreed that the said G.jerde should represent him
self as the agent of a lumber concern in Montreal who were, it 
was alleged, endeavouring to purchase lumber in the Province 
of New Brunswick and in whose interests he was cruising certain 
lumber properties and endeavouring to obtain options or make 
purchases for this company. Under these pretences the said 
Gjerde visited the office of Dr. McAllister on the ninth and 
twelfth days of August last, and, under the circumstances which 
will be referred to more particularly hereafter, obtained from 
him on each occasion a prescription entitling him to procure 
from the licensed vendor in the town of Sussex a certain quan
tity of liquor. Also that on the twelfth day of August he made 
a similar call upon Dr. George N. Pearson and obtained from 
him also a similar prescription or certificate with which he ob
tained from Mr. Fairweather, the druggist and vendor, one and 
a half pints of spirituous liquor. He also went to the office of 
Dr. John B. Gilchrist upon a similar errand on the thirteenth 
and sixteenth days of August and on each occasion obtained a 
prescription for more than ten ounces. And on August 7, he 
went to the office of Dr. Wilsey II. White, and from him pro
cured a similar prescription for twenty ounces of liquor. Upon 
these certificates Gjerde obtained several bottles of liquor, where
fore the inspector brought actions on the grounds that the certi
ficates were not given for medical purposes.

The magistrate before whom the informations were laid con
victed in all the eases except in the case of the prescription given 
by Dr. McAllister on August 9, in which he dismissed the in
formation.

On the re-trial of these cases upon appeal two questions were 
at issue:—

First, it was contended by Mr. Wilson. K.C., on behalf of 
the respondent, that, under the Act no physician is authorized 
to issue a prescription under any circumstances for more than
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ten ounces. The sections of the Act hearing upon this point N B
are secs. 119, 125, sub-see. (e), ami see. 1 *2(1, the latter being the tT(7
penal section. Sec. 117 of eh. 152, which is in force in the town
of Sussex and in the county of King's generally, prohibits the ----
sale or barter, directly or indirectly, of any intoxicating liquor. *,KX
Sec. 118 permits the sale of wine for exclusively sacramental Mc-
purposes, upon the certificate of a clergyman, by specially Ai.mster. 
licensed druggists and vendors. This section does not limit the j.mnh. 
quantity that may be so sold for sacramental purposes, and it 
is therefore clear that a clergyman’s certificate might be for an 
unlimited quantity and, so long as it is affirmed in the said cer
tificate that the wine was required for sacramental purposes any 
authorized vendor may legally sell the same.

Sec. 119 permits the sale of intoxicating liquor for exclu
sively medicinal purposes, by any person duly authorized to 
sell the same upon the certificate of a legally qualified physician 
affirming that such liquor has been prescribed for the person 
therein named or for use in some art, trade or manufacture upon 
a certificate signed by two justices of the peace with an affirma
tion by the applicant that the liquor is to be used only for the 
particular purpose set forth in such affirmation. In this section 
as in the preceding one relating to the sale of wine for saera
meutai purposes there is no limitation as to the quantity which 
may be certified for by either the two justices or the physician 
respectively, and it is therefore, I think, e "y clear that no 

within ten ounces was intended by the Legislature in 
the latter case any more than in the former.

It is also significant that there is no provision under secs.
118 or 119 for the inspection, by the Scott Act inspector for the 
county, of the files of such certificates and prescriptions or of 
the register of such sales required to he kept by the vendor ; 
whereas, under sec. 125 such inspection is provided for and ex
pressly authorized.

Sec. 125, which it was argued on behalf of the respondents 
applied to and limited all certificates issued for medical pur
poses, reads as follows:—

Nothing in this Act ahull be deemed to interfere with the purchase or 
sale by legally Hed physicians, chemists or druggists, (r) of spirituous 
liquors or alcohol for exclusively medical purposes, or for bond fide use in 
some art. trade or manufacture, provided that such spirit nous liquor or 
alcohol when sold for medicinal purposes shall not cxeeed in quantity ten 
ounces at any one time and shall he removed from the premises and that the 
sale thereof is made on the certificate or prescription of a legally qualified 
physician a (firming that such liquor or alcohol has been prescribed for the 
person named therein ; and that when such sale is for the use of the liquor 
or alcohol in some art, trade or manufacture, such sale shall he made only 
on a certificate signed hy two justices of the peace of the good faith of 
the application accompanied by the affirmation of the applicant that such

28—14 P.I..R.
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N. B liquor or alcohol is to be used only for the purposes sot forth in the ap
plication.

We hoc, therefore, that there are two sections in the Act pro
viding for the sale of liquor for medicinal purposes or for use

I have referred, and like the sale of wine for sacramental pur-
Ai.mhtkh. poses, provided in see. 118, applies to the sale of liquor for such 
Juitgv Junnii purposes -respectively, by a duly licensed or authorized vendor,

and, as we have seen. Is not limited in quantity; whereas sec. 
125 refers exclusively to the sale by physicians themselves, 
chemists, or ordinary druggists, who are not specially appointed 
and licensed vendors and the sale by whom is restricted in quan
tity to that of ten ounces; and under this sec. we have the addi
tional safeguard that the quantity thus limited shall not he ex
ceeded without prompt exposure by a provision which makes the 
files to he kept by such physicians, chemists, or druggists open to 
inspection by the Scott Act inspector, a provision which, as we 
have seen, does not apply to a licensed vendor.

Had Parliament intended the “ten ounce” limitation to apply 
to sec. 119, it would have so stated in express terms, and had it 
done so then sub-sec. (e) of sec. 125 would be meaningless re
petition.

I therefore think that there is nothing in the Act limiting 
the quantity which may he specified in a physician’s certificate, 
or which may -1m* sold by a specially authorized vendor, of whom 
there can he only one in each town or parish or one for every 
4.000 inhabitants in each city.

The second and principal point which arises for decision in 
all these cases is whether, as is alleged by the prosecution, a 
physician is subject to the penalties provided in sec. 12fi, if as a 
matter of fact, the certificate which he gives is used to obtain 
liquor for other than medical purposes, although the doctor when 
giving it may have bonâ fide believed that it was only to lie used 
for medical purposes.

It was put forward by Mr. Wilson on behalf of the inspector, 
although not strongly argued, that a physician who gives a cer
tificate under the Act was in the same position as a publican 
who is held to be liable for supplying liquor to a constable on 
duty, even though he was ignorant of the fact of his being a 
constable: or of a saloon-keeper who sells intoxicating liquor to 
an interdict or an intoxicated man without knowing that he is 
such; or of a butcher who keeps for sale unsound meat, though 
without knowing it to be unsound ; or of a grocer who sells adul
terated articles of food even though he did not know, and it 
would he impossible for him to know, that such food was adul
terated. In support of this view Mr. Wilson has cited the cases 
of The Kiny v. T era nor, 18 O.L.I1. 194; Cundy v. Le Cncq. 15 
Q.B.I). 2<>7: and Hey. v. Prince, L.R. 2 C.C.R. 154.
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The first caw* was one for selling to a conductor on the Grand 
•Trunk railway, and the Judge who decided the case held that 
the fact that the men were not in uniform or known to be railway 
authorities, was not a defence and that want of knowledge would 
not exculpate the defendant. This judgment was one delivered 
at Chambers only and 1ms not the weight of a judgment of a 
Court of Appeal. It is in direct variance with the English case 
of Shrrrag v. /)« Hutzcn, [18901 1 Q.B. 918. cited by Mr. Fowler 
on the argument. In the latter case tin* appellant, the licensee 
of a public house, was convicted before the police magistrate for 
having unlawfully supplied liquor to a police constable on duty. 
Prior to entering the public house, the police constable had re
moved his armlet, and it was admitted that if a police con
stable is not wearing his armlet that is an indication that he is 
off duty. The police constable was in the habit of using the ap
pellant’s house and was well known as a customer to the ap
pellant and his daughter. Neither the appellant nor 
ter made any inquiry of the police constable as to whether he 
was or was not on duty; but they took it for granted that he was 
off duty in consequence of his armlet being off and served him 
with liquor under that belief. The judgment of the Court of 
Queen’s Bench Division was delivered hv Day, J., who said:—

I am clearly of the opinion that this conviction ought to In- «pinshcd. 
Thin police constable come* into the appellant'* house without hi* armlet 
and with every appearance of being nlT duty. The appellant believed, and 
he had very natural ground* for believing that the constable was otT duty. 
Vnder that belief he accordingly nerved him with liquor. A* a matter «if 
fact the con*tahle was on duty, hut doe* that fact make the innocent act 
of the appellant an offence? I do not think it does. He hail n«i intention 
to do an unlawful act. He acted in the honA fuir lielief that the cou*tahlc 
wa* olT duty. Wright. .F.. who agree«l with thi* opinion aaya, at p. 021 : 
“There i* a presumption that «irait mi, an evil intention, or a knowledge 
of the wrongfulne** of the act is an essential ingredient in every offence; 
hut that presumption is liable to he «lisplaced either hv the word* of the 
statute creating the offence or by the subject-matter with which it deal* 
ami both must be considered.

I think this case and the remarks of Wright, J., especially, up
on it. more correctly state the law than does the dictum of Judge 
Latchford in the case of Tin Kitnj v. Trcanor, 18 O.L.R. 194. 
There are undoubtedly numerous statutes, the breach of which 
necessarily renders the offender liable to a penalty, no matter 
how innocent his intentions may have !>eon, hut these are stat
utes which are exceptions to the general rule and provided es
pecially for the protection of the health or public peace and do 
not afford any room for holding that any less degree of turns rea 
than the ordinary one is allowed by law to suffice, and clear 
words arc usually needed to establish that sufficiency: Chisholm 
v. Doulton, L.R. 22 Q.B.l). 736, />rr Cave, J., at 741.
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The last ease cited by Mr. Wilson of Reg. v. Prince, L.R. 2 
C.C.IL 154, is one clearly against his contention. This is a lead
ing case upon the question of mens na and in delivering judg
ment, Brett, J.. said, at 170:—

Upon nil the eases I think it is proved that there ean lie no conviction 
for crime in England in the absence of a criminal mind, or men* reo. . . . 
It seems to me to follow that the maxim as to men* rea applies whenever 
the facts which arc present to the prisoner's mind and which lie has a 
reasonable ground to believe and does believe to be the facts, would, if 
true, make his acts no criminal offence at all.

It is true the conviction which was upon the charge of hav
ing unlawfully taken an unmarried girl under the age of six
teen out of the possession and against the will of her father was 
sustained in the ease cited, but it was upon the ground ns stated 
by Bramwell, B., in his judgment that the taking of the girl out 
of the possession of her father under the circumstances was a 
wrongful act, even if she were, as the prisoner supposed, over 
the age of eighteen years, and that, therefore, there was present 
a sufficient mens rca to make the offence a crime under the stat
ute. Denman, J., in his judgment says :—

He, the prisoner, had wrongfully done the very thing contemplated by 
the Legislature. He had wrongfully and knowingly violated the father's 
rights against the father's will and he cannot set up a legal defence by 
merely proving that he thought lie was committing a different kind of 
wrong from that which, in fact, he was committing.

I do not think therefore that the case of Reg. v. Prince, L.R. 
2 ('.(ML 154, supports the contention of the respondent in the 
cases now under consideration.

It may he useful also in this connection to refer to the ex
press language of the section under which these convictions were 
made.

Sec. 126 is as follows:—
An> legally qualified physician who gives a certificate under this part 

for any other than strictly medical purposes allirming that any intoxi
cating liquor therein specified has been prescrilied for the person named 
therein, shall on summary conviction for the first offence he liable to a 
penalty of twenty dollars, and for any second or subsequent offence to a 
penalty of forty dollars.

It will he observed by the terms of this section that the pen
alty is for giving a certificate for other than strictly medical 
purposes, and the offence in no way depends upon the subse
quent use which may be made of the liquor which may he ob
tained by means of the certificate. In other words, if the phy
sician prescribed intoxicating liquor for a patient, and. in order 
to enable him to obtain the same, gives the certificate authorized 
by see. 110, then it is immaterial whether the person so obtain
ing the liquor uses it for the purposes for which it is prescribed, 
or whether he improperly uses it for the purposes of a beverage.
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The question then, it seems to me, mirrnws down to one of 
fact, and that fact whether or not the doctors in the cases before 
me did bonà fuir give the certificates in question for “strictly 
medical purposes.” If they did. then 1 think they cannot he 
charged with any offence against the Act.

The provisions of the Act permitting the sale of intoxicating 
liquor for bona fuir use in some art. trade or manufacture, are 
similar to those authorizing its sale for medicinal purposes, ex
cept that in the former case the certificate must lx* signed by 
two justices of the peace.

Suppose, for tin* purpose of illustration that under these 
provisions upon the application of a person made, as the justices 
believe bona fuh by a person who they had good reason to think 
intended to use the liquor in some trade or manufacture, two 
justices were to issue a certificate under the Act, and it turned 
out that the applicant after procuring the liquor used it for the 
purpose of gratifying his own appetite, would it be reasonable 
to maintain that such justices were guilty of the offence of issu
ing a false certificate?

Or suppose, again, that a person successfully represents him
self to a vendor as being a clergyman ami gives a certificate to 
the druggist under the provisions of see. 118 whereby he ob
tained wine, but, instead of using it for sacramental purposes, he 
uses it as a beverage in his house-hold, can it be said that the 
druggist who bona fuit believed that the person applying was a 
clergyman and that his certificate was bona fuh given under the 
Act. should be punished for unlawfully selling liquor?

Moreover in the succeeding sections of the Act where manu
facturers. merchants, or traders duly licensed to sell liquor by 
wholesale are permitted to sell to druggists and vendors or to 
•such persons as he has good reason to believe will carry the 
same beyond the limits of the county or city in which the Can
ada Temperance Act is in force, it is made a good defence to 
any charge under those sections that the defendant had good 
reason for believing that such liquor would be removed beyond 
the limits of the county.

So that I think it is clear from the « referred to
as well as from the language of the permissive sections of this 
Act that only wilful violations of them are contemplated as fall 
ing within its penal sections, and to hold otherwise would be to 
render abortive all such permissive provisions.

It is then as I think within the discretion of medical prac
titioners to determine when they shall prescribe spirituous 
liquors for medical purposes ami when an applicant is entitled 
to have a certificate under the Act. Of course this diseretiou 
must In- based upon such facts and circumstances as to afford 
a reasonable justification for its exercise and when a prescription
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is given, in the language of the Act, for “strictly medical pur
poses, ’’ it must he given bonâ fuie and upon professional grounds 
alone. I do not, however, find anything in the Act to support 
the contention that such prescriptions can only he given to n 
person who is an applicant at the time, and who, upon actual 
examination and diagnosis, is found to he suffering with some 
physical ailment. There is no reason why an invalid requiring 
intoxicating liquor as a medicine should not send by a messen
ger or agent to his physician and obtain the liquor without a 
personal application and the doctor would Ik* justified, after 
satisfying himself that the application was made in good faith 
on behalf of such invalid in giving a certificate under the Act. 
Nor do I think the subsequent disposition of the liquor would 
in any way affect the bona fiih* of the doctor's act.

The term, “for medical purposes’’ is a very wide one and 
might even include a provision for contingencies which had not 
arisen at the time of the application for a certificate. Nothing 
is more common than for persons who arc going on distant 
journeys to remote places where medical assistance or relief 
could not be obtained in case they should be required, to pro
vide themselves with a medical box or outfit containing such 
tilings as might be supposed to he useful ill case of accident or 
sudden illness. Among such provisions spirituous liquors are 
almost invariably fourni to be included along with other nar
cotics and stimulants. A. wood-chopper going to the woods for 
the winter might well provide himself with bandages, splints, 
liniments and like medicines, for such emergencies as fractures, 
cuts ami frost bites, and. although their use might never be re
quired, yet the providing of these remedies for possible use in 
the future would clearly fall within the meaning of the words, 
“for medical purposes,” as used in the Act.

Intoxicating liquors are declared by medical authorities to 
be an essential drug, useful in their place like other drugs of 
pharniacopu ia. That this use of aleohol in its various forms is 
recognized everywhere is abundantly proved by the fact that the 
most advanced temperance legislation has always made provi
sion for the sale of such liquors for medical purposes and the 
propriety of such provision has never been questioned by any
one. The Canada Temperance Act. which is, perhaps, as strict 
in its terms as any prohibitive legislation, always has, and still 
does, recognize and provide for the disposal of intoxicating 
liquors for medical purposes in counties where its sale for other 
purposes is strictly prohibited ; so that I think it is abundantly 
clear that if in any ease it is apparent from tin* evidence that 
certificates for the sale of intoxicants are given by a doctor, un
der circumstances which would lead a medical person reasonably 
to suppose that its use would Is* beneficial to the applicant, no 
violation of the spirit and intention of the law has taken place.
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Coming now to the evidence, mid the facts as disclosed from 
the evidence. I have to determine whether, under the circum
stances, the doctors, in each of the eases now before me, were 
in this interpretation of the law justified in giving the several 
certificates referred to.

The only evidence on behalf of the prosecution is that of the 
man (Ijerde who was employed by the inspector, Wilmot- Asbell. 
to procure the certificates which he alleges to have done This 
action on the part of the inspector is sought to be justified on 
the ground that the several defendants were habitually giving 
certificates indiscriminately, not for medical purposes; but that 
the persons applying for them might use the liquor obtained 
thereby to gratify their appetites.

It was alleged at the argument by the learned counsel for 
the prosecution that it was a matter of public repute that the 
doctors of Sussex bad been thus violating the statute and for 
that reason these actions were brought. It seems to me that if 
the facts were as so alleged there would be ample evidence of 
it without the necessity of procuring evidence of it in the some
what doubtful manner in which it was obtained in these several 
cases. If certificates have been indiscriminately issued by the 
doctors to persons who are known not to be invalids or to re
quire "2 stimulants, surely the certificates themselves,
which the law requires to be filed, would afford the best evidence 
of that fact.

Solely upon the evidence of an unknown adventurer and 
one who has admitted upon his oath that he deliberately lied 
to the doctors in order to obtain the certificates in question, I 
am asked to believe that men prominent in their profession ami 
of high standing in the community, have, for the paltry sum of 
twenty-five cents, at the mere request of a stranger, not only 
broken well-known rules of professional integrity, but have also 
deliberately violated a statute of their country.

The evidence shews that the witness (Ijerde was employed 
to get this evidence and for his services was to be paid by the 
inspector fifteen dollars per week and expenses. It would be 
trifling with * nee to pretend that this youthful Nor
wegian had any higher than that of simply earning his
pay; and, it is clear, that in order to do so. and continue bis 
employment, it was necessary that he should appear to be sue 
cessful. He produced at Court a memorandum book in which 
lie had made certain entries in the Norwegian language, but 
which, it appears, was not used at the trial before the magis 
trate, and, indeed, hail it been objected to, could not have been 
used as evidence in any Court of law. Hut the principal pur
pose of this book seems to have been to give information to the 
inspector to whom it was read from time to time by (Ijerde, as
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lie'progressed in his work. It is not unreasonable to assnim- 
tluit tin* desire to retain his job would largely colour the char
acter of these memoranda, lie admits in his evidence that he did 
read these entries to Mr. Asliell. from time to time, as he visited 
the different doctors, and no donht the inspector, encouraged 
by his success as set forth in this book, continued his services 
and his pay so long as they were apparently bringing about re 
suits. This feature of the character of the prosecution’s wit 
ness strongly impressed me at the trial : and I cannot avoid the 
impression also that one who could deliberately frame a false 
story and repeat it with an air of apparent sincerity in the some 
what critical presence of half a dozen different doctors with 
such success as to impose upon them all, would not hesitate, 
especially if his remuneration depended upon the results, to 
endeavour to deceive the Court when the exigencies of the ease 
required it: and I do not hesitate to say that with such evidence 
on the one side met by the positive contradiction of men whose 
word would not Is- questioned in the community in which they 
live, there is no alternative as to whose testimony I should ac 
ccpt. unless I shall disregard all the rules known to apply to 
the credibility of sworn testimony.

Ujerde in his evidence swears that no examination was made 
by any of the doctors, in fact that lie distinctly told them that 
lie was not sick and yet. under these eireuinstances, lie says the 
doctors one and all readily gave him certificates. If I could 
believe that testimony then I would have no hesitancy in say
ing that these eases were instances of the most flagrant and 
stupid violation of law of which it would be possible to eon 
ceive.

On the other hand. Dr. McAllister says that when Ujerde 
came into the office lie appeared nervous and that he examined 
his pulse, looked at his tongue, and gave him such visual exam
ination as is usual in the ease of persons who are merely suffer
ing from some temporary disability.

Dr. IVarson corroborates this testimony so far as his ner
vousness is concerned, as do also Dr. Uilehrist and Dr. White.
I can readily understand the nervous symptoms which they 
describe and can well believe that they were apparent. It would 
indeed be a hardened criminal who could, under the circum
stances. with a lie upon his lips, face serious men without some 
evidence of excitement, and that such excitement would natur
ally lead to the quickened pulse, which Dr. McAllister swears 
lie found on examination to exist, is most reasonable to sup-

I am satisfied that Dr. McAllister made all the examination 
that was necessary to satisfy himself and that lie exercised bis 
discretion upon a reasonable basis, both when giving the certi-
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tivato on August 9, ami oil tin- 1-th of tin- Maine month; ami I 
therefore think the magistrate very properly ilismissed the in 
formation for the alleged olTenee of the Mill, and upon the same 
reasons should have dismissed the information relating to Alig
nât 12; and I therefore do now «piasli the eonvietion entered hy 
him upon the eertilieate of that date; ami also dismiss the ap 
ImsiI in the ease of the eertilieate issued on August M.

Dr. Pearson, who was eon vie ted fur giving a eertilieate on 
August 12. says in his evidenee that

V liea fijerde came in ho a«ked fur n prescription l«i art «mue wili-hex 
mut I miiil. "You cannot get it unie— you are sick." lie then told niv who 
lie wa* ami what lie was lining here, lie tolil me lie was employed Iix a 
Innilier linn in Montreal ami came “down here to huy lumher." etc. etc 
lie saiil that he hail Ins'ii either in Moncton or St. .lohn the «In\ Iwfore ami 
got in with Mane aciiiinintnnces ami the) hail lieen having too much drink 
and In* had taken a little ton much and felt upset. Ili« stomach was out 
of order and he did md fed aide to tran«a t his business. utile.* he got a 
little whiskey to straighten him out.
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The d<s*tor further soys :
I eyed him closely to -is- what I c-uild notice. I -aw lie wa* nervous 

and staggering like a man who really wa* in need of whi*kcx. We had 
i|uite a long coiner*atiou and I considered it was a ease where whiskey was 
clearly indicated in pulling a man over a Ihwixc.

This evidence I think discloses sufficient justification for issu
ing u eertilieate in this ease and I therefore sustain this appeal 
and ipmslt the eonvietion in his ease.

Dr. (iilehrist wa* eonvieted for having issued a certificate 
on August Id. upon the applieation of Cljcrdc. Mis evidence 
as to what took place is as follows:

lie (fijerde came in and told me he w i* a stranger in town, lie wa« 
representing a Norwegian lunilier concern, lie «aid he wa« going out on a 
crui»e and xxa« not hiding verx well, lie was going on a four days*cruise 
and lie thoiiglit he would like to have .i hotth* of wliiske). I told him that 
I never pre«cril**d only for nusliciiial pur|«o.o*. I asked him if lie wa« 
sick, lie said he did not think lie xva« very «ick. He wa« exhausted ami 
wanted something to take with him. lie told me alHiiit hi* lunilier dealing*. 
He «aid he had la*en on a cruise that dax lie wa* exhausted a« though he 
had been out on a crui*o. I thought lie xxu* «ick. | tlmiight he misled a 
little «timulant. and if lie were going in the wood, that a stimulant would 
Is» a very good thing for him.

Agtiin lie says;—
I did n i know aux thing el«e that Would lake its plan* under the 

i-ondition* to which lie wa« «uhjefted.

Agilill :
Ile wa- «ick and exhausted at the time and I prescrilwd «o that lie 

would md Iwcome more so, | thought he wa- a- lie represented him-clf t • 
In*. I never prescrits' for a nun who want- to lake liipior a- a lieverage.
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under the Act. While other doctors might think differently, 
yet he arrived at his decision upon grounds, which if not con

Judge limitli clusive were reasonable, and I cannot say his conclusions are 
wrong. The appeal in this case will also he sustained and the 
conviction below he quashed.

In the second conviction against Dr. Gilchrist tor issuing 
the certificate on August Ifi, the evidence is not so clear, and 1 
am not without some doubt as to the propriety of the doctor in 
giving a certificate on that occasion.

If the evidence given by Gjenle as to what took place on 
August Ki, had been given by a reputable witness known to me 
to lie truthful I would hesitate about quashing the conviction, 
hut. under the circumstances, it is largely a question of credi
bility of testimony, ami 1 shall give the doctor the benefit of 
the doubt ; and 1 therefore sustain the appeal and quash the 
conviction in this case.

The last ease is that of Dr. Wilsey II. White, who was con
victed for giving Gjenle a certificate on August 7. Dr. White 
diagnosed the Norwegian’s case somewhat differently from the 
others. lie says:—

He (Ojcrde) said he was just from Norway and was feeling upset. lie had 
hi* hand* on hi* ahdnnieii and complained of being in great dlitres*. He 
*aid he could neither eat nor sleep and wa* finding ill. lie *ai<l that a 
little liquor always did him more good than anything el*e. 1 told him he 
could only get it for medical purposes. He said that would !>e all right, 
he would take it that way. He said he was representing a firm in Norway 
and was going on a cruise and expected to lie away several days. I thought 
he was sick. My diagnosis of his case was that he prohaldy had not re
covered from the long, tedious voyage. 1 didn't know whether it was sen 
sickness. He said lie was just from Norway and 1 thought inuybe it might 
lie produced from that. There arc many complaints that you have to take 
the word of the patient. In many cases you have to rely on what the 
patient tells you. On the strength of what he told me and what 1 observed
1 prescribed for him.

In tliia cuse, if Dr. While’s evidence is to be believed, Gjerde 
ili<l represent himself ns being sick to u much greater extent than 
to any of the other doctors, and from the doctor's diagnosis it 
seemed that a stimulant was all that he required, and if he be
lieved the representations made by Gjenle he would he justified, 
no • in giving the prescription which he did, and the cer
tificate to obtain the liquor, and I sustain the appeal and quash 
the conviction in this case also.

9
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In all these caws I am influenced somewhat by the fact that 
Qjercle repnwMited himself to all the defendants a* intending 
to take a long cruising trip into the woods where medical aid 
and assistance could not lie procured, and I think it is quite 
natural that a doctor under these circumstances, seeing that the 
applicant was then in a rundown, nervous and exhausted con
dition. as they all agree that he appeared to lie. should recom
mend that he take with him a narcotic so convenient for carry
ing and palatably prepared for use under such unfavourable 
conditions.

The appeals of the several doctors are therefore sustained 
with costs and the appeal of the informant is dismissed, but 
without costs as I think the inspector was justified in bringing 
the case to this Court, seeing that there has not been any pre
vious decision upon the points involved.

Ihfi minuta' appalls allinral; informant's 
appalls ilismissal.

Re NORTH GOWER LOCAL OPTION BY-LAW.
Ontario Supreme Court (Appellate llivisios), Ilulock, CJ.Kr., ttiihlcll, 

Nulhrrlnml, ami l.eitrh, •/•/. November 10, 191S.

1. I .xtoxicati.no i-mvoss (lie—33)—By-laws— Lnc'ai. ohtio.n—Validity
—Publication ok notick.

A local option by law which hat revcivcil the approval of three 
tilths of the electors voting U|mih it. will mit )*• «|iiush«*d on tin* groun«l 
that it wa* IInelly |»n»sed bv the council within a month of the lir-t 
publication of tlie notice r«H|iiired by sub-sec. II of -mm*. 338 of the Coil 
solidated Municipal Act lima ct Kdw. VII. (Ont. I eh. Ill I, | It.S.O. 
1914, eh. 11I2| where a scrutiny has taken place before the t oiinty 
Court Judge. ami the rights of elector» or other persons having an 
interest in tlie result of the voting have not lieen interfered with «»r 
prejudiced.

[He North Ooirer Local Option Hi/loir. 1» D L.lt. 662. 4 O.W.N. 
1177. affirmed; He Hum-on ami Toten of Miillomi, Id O.I*lt. 132, re 
ferre<l to.)

2. Kuxtioxs (III B2—46)—Ballots — Casting — Assisting von*—
Omission ok dkvlabation. rmxt.

The taking «if the déclarai bin provided for by eec. 171 of tin* ( '«»»• 
sulidatcd Municipal Act. .1 Kdw. N il. ch. lib as amended by 3-4 (ieo 
V. ch. 43 [It.S.O. 1914, ch. 1921 in tlaicaseo# Illiterate per*«m or person» 
incapacitated from marking the ballot p:i|iers I» not a statutory con 
ditimi prece<letit to the right to vote, and its omission is merely an 
irregularity in the mode of receiving tin* vote, which is cured bv sec. 
104 of Dm left.

| Hr North Ooirer l.oral Option lift lair. 111 D.L.It. 602. 4 O.W.X 
1177. affirmed; He Kills ami Toten of Hrnfrete, 23 0.1* It. 427, fol 
lowed. 1

3. Intoxicating i.iqvohh (lie—33)—By lawk—Local option—Quash
ing—Erreur ok Judicial cextikicatt.

Upon an application to «junsh a by-law submitted to the electors on 
the ground that unaiithnriKcd names were entered u|Min the list of
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ONT. voter» used in voting upon the by law, the court will not go behind 
the certificate of the County Court judge allixed to the revised list

S. c.
1913

under the provision* of sec. ‘21 of the Consolidated 'Municipal Act, 3 
Kdw. VII. ell. 19. as amended by 3 4 Oeo. V. eh. 43, K.S.O. 1914, eh. 
192.

Uk North

( >ITIOX
By-Law.

[Hr Xorth (Suircr Lwal Oplhni Ily-Uur, lu D.L.U. 9112. 4 O.W.N. 
1177. alllrined; He H/ian awl YiUaye of Alliaton, 22 O.L.R. 200. re
ferred to.l

Appeal by the applicant from the order of Kelly, J., Re

St«t i*rw*nt North (iowir Local Option By-law, 10 D.L.R. 002. 4 O.W.N. 
1177, refusing to quash the by-law.

The appeal was dismissed.
F. B. Proctor, for the appellant.
(\ ,/. Holman, K.< '.. for the Corporation of the Township 

of North Gower, the respondents.
Hutlivrliind, J. The judgment of the Court was delivered by Sutherland, 

J.:—The vote on the by-law, as stated in the declaration of the' 
Reeve, was as follows: “297 for and 192 against (total 489);” 
and the hv-law, on that shewing, was apparently passed by four 
and one-fifth votes beyond the necessary three-fifths. A re
count and scrutiny of the ballots followed before the County 
Court Judge, with the result that the figures were altered to 
295 for and 192 against the by-law (total 487). The Judge 
also decided that four persons who had voted had not Un
necessary qualifications, and he deducted these four votes, mak
ing the final count, according to his certificate, dated the 19th 
February, 19171, to In-, for the by-law 291. against 192 (total 
483).

The first and second grounds are of a general character: 
(1) that the by-law did not receive the necessary three-fifths 
majority of votes; (2) that the voting was not conducted in 
accordance with the Acts in question, and that persons were 
allowed to vote whose names did not appear upon the last re
vised voters’ list.

The third ground is to the effect "that unauthorised names 
were entered upon the list of voters of the said municipality, 
used in voting upon the said by-law. which names had not been 
entered upon the said lists of voters in accordance with the 
provisions and requirements of sec. 17 and subsequent sections 
of the Ontario Voters’ Lists Act.”

The evidence as to the way in which the names of two men, 
namely. Dalglish and McQuaig. appeared upon the list of 
voters used at the elections, is shortly put in the judgment 
appealed from in this way : “Their names not appearing on the 
original list, an application was made to the Judge of the 
County Court to have them added, and they were so added by 
him, after which lie certified to the revised list, as required by 
sec. 21 of the Act.” He then proceeds to say: “I do not think
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that I am required lo go behind this certificate- and examine into 
the sufficiency of the various steps by which the Judge arrive»I 
at his results.”

It does not appear that tin- County Court Judge lu-ld any 
formal Court for the purpose of adding these names to the list. 
The men lunl made a written application to the clerk to have 
their names added, and the clerk informed the Judge of the 
fact. Their names then appear to have been added. It was 
apparently admitted, or, at all events, not disputed, that, in 
any event, the two men were persons who were entitled to have 
their names on the list. If their votes had been disallowed, 
this in itself would not have affected tin- result, as it would la- 
necessary to disallow at least four votes to do this. I agree, 
however, with Kelly, J.. in his view that he was not called upon 
to go behind the certificate of the Judge as to the voters’ list : 
lie lii/an and Village of Alliston (1910-11), 21 O.L.R. Ô83, 
affirmed 1*2 O.L.R. 200.

The fourth ground of objection is, “that illiterate voters 
were allowed to vote on the by-law without first having taken 
the declaration required by see. 171 of the Consolidated Muni
cipal Act." Two of the voters were unable to read or write, and 
the third was blind. As to this objection, the learned Judge 
whose judgment is in appeal was right in holding, under the 
authority of lie Hllis and Town of lirnfrew, 23 O.L.R. 427. that 
“the omission to take the declaration is merely an irregularity 
in tin- mode of receiving the vote, and so covered by the curative 
clause of the statute, see. 204.”

The fifth objection is, that the by-law was finally passed 
within one month after its first publication in a public news
paper, contrary to the provisions of sec. 338 (3) of the Consoli
dated Municipal Act.

Sub-section (2) of sec. 338 refers to the publication of tin- 
by-law. and sub-sec. (3) is as follows: “Appended to each copy 
so published and posted, shall be a notice signed by the clerk of 
the council stating that the copy is a true copy of a proposed 
by-law which has been taken into consideration and which will 
In- finally passed by the council (in the event of the assent of the 
electors being obtained thereto) after one month from the first 
publication in the newspaper, stating the date of the first publi
cation. and that at the hour, day, and place or places therein 
fixed for taking the votes of the electors, the polls will Ik- held.”

The by-law was first published on the 13th December, 1912. 
and given its third reading on the 13th January. 1913.

The case of lie Dnnean and Town of Midland, 16 O.L.R. 132. 
has application to this ground of appeal, and is. I think, con
clusive against it.

ONT.
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Rutin rUnri, J.
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ONT. The pi-esent case is really on the facts a stronger one, ns a
recount and scrutiny of the ballots was actually had.

The sixth ground of objection is to the effect that a deputy 
returning officer was disqualified by interest from holding that

Rr North ft js unsupported by any evidence that could properly
GowerLoom sustain it.

I'pon all grounds the appeal fails and should he dismissed
By-Law

Appeal dismissed.

WALKER v. SOUTH VANCOUVER.
British Columbia Supreme Court. Morrison, J. October 27, 1013.g £ nrtnsn i oiumoia aupreme i oun, niurritson, j . vciouer , ivio.

1913 1. Eminent domain (6 I E4—187)—Remedy of owner—Streets—Damage
to property by change of grade.

The provisions of the Arbitration Act, R.S.B.C. 1911, eh. 11, see. 8, 
ns to the appointment of an arbitrator by the court on the default of the 
opposite party to make an appointment, do not apply to an arbitration 
of the claim of an adjoining owner against a municipality for damages to 
his property by the re-grading of the street; the procedure to be fol
lowed on tin* default of the municipality to name an arbitrator under 
sec. 391 of the Municipal Act, R.S.B.C. 1911. eh. 170. sec. 391, is to 
apply for a mandamus against the municipality.

Statement Motion by the property owner for the appointment by the
Court of an arbitrator for the municipality on the latter’s default 
or refusal to do so.

The motion was dismissed.
Alfred Hull, for applicant.
W. B. A. Ritchie, K.C., for the municipality.

Morrison, J.:—The applicant, Dora Walker, was at the 
times material to this matter owner of property situate at the 
corner of Euclid avenue and Maple street in the municipality 
of South Vancouver. The municipality, pursuant to its statutory 
powers, re-graded those streets, causing, as it is alleged, between 
May and August, 1012, certain damage to the said property.

On May 27, 1012, she made a claim to the municipality for 
such damages, and again on May 27, 1013, her solicitor presented 
her claim therefor. On July 4 following, the municipality denied 
liability and declined to arbitrate. On July 10, without having 
selected her arbitrator, the applicant requested the municipality 
to appoint theirs. Again the municipality declined to do so. 
Then on August 5 the applicant notified the municipality of her 
selection of an arbitrator and requested them to appoint theirs 
pursuant to sec. 8 of the Arbitration Act. The municipality 
still declined, where present at ion pursuant to sec.
8, supra, was launched on September 10 ultimo.

In limine Mr. Ritchie for the municipality invokes sec. 513 
of the Municipal Act, contending that the application should

390^ 4



14 D.L.R. Walk eh v. South Vancouver. 447

have been brought within a year from the date on which the B c-
damage was caused. He substantively contended in the second s q
place that the Arbitration Act does not apply. With this contention n,13
I agree. The Municipal Act is a special or particular Act dealing ----
with municipal corporations. The Arbitration Act is a general Walkkr 
Act. The general maxim generaliu specialibus non deroga nt Soi-tii 
ti s. The rule as laid down by Sir Orlando Bridgman is that Vancouver 
the law will not allow the expositive to revoke or alter by con- j.
struction of general words any particular statute, where the words 
may have their proper operation without it; Sir Montague Smith 
in Thames Conservators v. Hall (18(58), L.K. 3 C.P. 415, at p. 421.
37 L.J.C.P. 1(53.

I agree, ns has lK*en submitted, that sec. 394 of the Municipal 
Act aided by proceedings by way of mandamus to compel the 
selection of an arbitrator furnishes a code which must in eases 
of this kind be adhered to.

Coming to the first point as to the applicant being out of 
time, the evidence is not satisfactory, but I incline to the view 
that she is too late. I have always understood that the point 
of those clauses limiting the time within which an action for 
damages, such as is the present one, must be brought, was to 
ensure their prompt disposal and thus enable the municipality 
to regulate their rates, etc., for the current year. The 
tion is refused.

Motio n (I ism issed.

POS V. JOHNSON. B. C.
Hritixh I'olunihia I'ourt of Ap/tral. MacHonold, C.J.A.. Irving, Marlin, anil p 

(ialliker. JJ.A. Mau N, 1913.
1013

Master and servant ($ I E—23)—Liabilitg for wrongful 
discharge.]—Appeal from the judgment of Morrison, J., in favour 
of plaintiff, in an action for damages for wrongful dismissal of 
plaintiff as a draughtsman. The plaintiff was to receive an 
increased rate of wages during the progress of certain railway 
work, and the defendant sought to place him on the reduced 
wage while making alterations in the drafting already done 
for the railway work, and this the plaintiff declined to do unless 
paid on the higher scale of wages. His dismissal followed.

S. S. Taylor, K.C., for defendant,
Davis, K.C., for plaintiff, respondent.
The*Court held, affirming the judgment appcahnl from, 

that the plaintiff's |>ositinn in regard to the alteration work 
was justified, and that the same was work “in connection with 
the railway contract " for which his contract of hiring, as shewn 
by a written agreement, entitled him to the higher rate. The 
judgment for damages at that rate from the time of his dis
missal to the time of his entering another employment would 
Ik- affirmed.

Appeal dismissed.
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WATERS v. CAMPBELL

Albcrlu Nil lire me Court, Iteel,, •/. Xoeembcr 3. MM3.
1. BILLS AM» NOT KM (8 11)2—42)—PROM I SMOKY NOTE—\.\TIRE: .RE(jlI-

8ITKH—AvrilOBITY TO CONFESS .IVIMJMKXT.
Where a written instrument includes n promissory note form for a 

.stilted indebtedness adding a stipulation by the payor authorizing “any 
attorney of any court of record” to confess judgment against the payor 
for the amount unpaid thereon “together with costs and $50 attor
ney's fee”; the provision as to “costs" renders the amount payable 
uncertain and prevents the instrument from being a promissory note.

2. (iiam man y ami m aimknam k (611—U)—Aurekm kms between souci
TOR AMI CLIENT—( ‘o.XTINOENT IKK.

The isuirts of this country will decline on grounds of public policy 
to enforce an agreement made in another country between a foreign attor
ney and his client whereby the attorney was to receive one-half of the 
proceeds by compromise or suit of the client's claim against her hus
band for alimony; and will in lieu thereof tlx and allow such reduced 
amount as is found to lie reasonable,

3. ( oxu.irr ok laws (g I It—11 )—«Contract i\ korkk.x cocxtry—1)e-
Vl.lXIXO EXKOReEM ENT IX IIO.MKHTIC JCKIMIIICTIOX WIIKRK M. AIXST
I'CIILK POLICY.

If the client's agreement made in a foreign country to divide with a 
foreign attorney the proceeds of the litigation in the foreign country is 
made after the rendering of the services and is consei|uently not 
chain perlons, it is contrary to the policy and practice of our courts 
and is unenforceable in Alberta against the client as regards the pro
perty in Alberta recovered or secured for the client by means of a com
promise of the foreign litigation, ami will lie subject to reduction to a 
i/uantum meruit.

4. Conflict ok lawn (| I A—4)—As to rioiitb — Statutory cxvne ok
ACTION UEXERAI.LY.

A foreign attorney’s statutory lien under the foreign law upon any 
money or property recovered for the client is ineffective as against 
land in the domestic jurisdiction.

| See also II iiiiliiifihni v. 111 rill. 11 8113 | A.t '. 150. and in appendix
to 20 A.R. (Out.) 731.]

5. Lax n titles ( Torre xh system i (6 1V—40)—Cave atari e interest—
Solicitors’ lien.

An attorney's or solicitor's right of lien upon the client's papers re
maining in his custody for the balance of his costs does not give him a 
caveat aide interest in or against the lands descrilied in a transfer 
obtained of Alberta lands for the costs of obtaining same.

II. .1 CHOMENT ( 6 I K—8)—fiKNERAI. AUTHORIZATION TO ANY ATTORNEY TO
CONFESS J CHOMENT—PUBLIC POLICY.

It is against the policy of the law of Alberta to give effect to a 
stipulation accompanying an acknowledgment of a debt that to secure 
payment thereof the debtor authorizes any attorney to confess judg
ment for the amount appearing unpaid; and this although the acknow
ledgment was given in a foreign country where such an agreement to 
confess judgment was recognized ns legal. (Dictum per Heck. -1.»

Trial of notion brought for the enforcement against Alberta 
lands of a contract made in Illinois, with an attorney there for a 
percentage share or portion of property received upon the 
settlement of an alimony action brought in that State. A further
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claim based upon an alleged deposit of title documents with tli ALTA 
attorney was negatived for lack of proof of the alleged deposit. s r

The action, so far as it was based on a claim to an aliquot nua
part of the property or to any lien thereon, was held not main- ^
tainahle, hut a personal judgment was given the plaintiff against 'r'I KS 
the defendant for the value of the plaintiff's services as fixed hy ('xmviu i.l. 
the trial Judge.

II. II. I'arhi, K.C., for plaintiff, 
f. (\ M( CanI, K.C.. for defendant.

Beck, .1. :—Plaintiff sues on what is alleged as a promissory 
note.

In my opinion it is not a promissory note though perhaps 
whether it is or not is of no consequence in this action.

It reads as follows:—
$1,100.00. Chicago. 111.. S*pt. 0. HU !.

<lu «Iviiuunl lifter ilntv fur x,iIni' received I promise to pay to tlie order 
of .lidm r. Water* eleven hundred dollar* at Kdmmiloii. 'Canada, with 
intere*t at *ix per mit. |ht annum after date until paid. \ud to *evure 
the payment of «aid aiti<mut I hereby iiiitlmrize, irrevoealdy. any attorney 
of any Court of re <rd I» appear i r me in «iieh Court, in term time 
or vacation, at any time hereafter, and coiife-,* a jiiiIi*M»nt without pro 
in favour of the holder of tlii* note, for «iieh amount . n.. \ appro t • lie
unpaid thereon, together with rout* and lift y dollar» attorney’* fee*, and
to waive and release all error* which may intervem- in ati> »iieh pr......
ing*. and consent to immediate exeeiition upon -iirli judgmeiv. herein 
ratifying and con liming all that he my «aid attorn- \ max do In virtue 
hereef.

K \'riii tit vi T. ( xximit u..
Atteet.

Ceorge It. O’Reilly.

If the authority continued in it Is valid the provision ft 
garding costs in my opinion renders the amount payable uncer
tain. I think it an agreement, not a promissory note, and an 
agreement which, though I have iio doubt it is valid in the State 
of Illinois, where it was made. is. so : r as tin- authority con
tained in it is concerned, invalid in t It is jurisdiction as being 
contrary to the policy of the law. \o doubt it would he good as 
evidence of a debt to the amount of the principal sum.

Then it is alleged that to secure the payment of this instru
ment the defendant, the maker, deposited with the plaintiff hy 
way of mortgage a transfer of certain lots in Kdmonton from 
her husband to herself. The claim is for payment, and default 
*’foreclosure" or sale and possession, etc.

The plaintiff acted as attorney for the defendant in Chicago 
in obtaining a settlement from the defendant's husband of her 
claim against him on a judgment in the Circuit Court of Cook 
county, Illinois, awarding her alimony. The settlement eon-

•J'.t l4lM.lt.
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sisted in the husbands assigning to her an interest under an 
agreement for the sale to him of certain property in Alabama 
and a quit claim deed of certain lots in Edmonton. The plain
tiff took from the defendant an agreement in writing as follows:

For ami in consideration of one dollar to me in hand paid by John F. 
Waters, I hereby employ John F. Waters my attorney at law ami in fact 
to institute and prosecute to final judgment case 1 now have pending in 
the Circuit Court of Cook county, Illinois, No. 260.872, or to compromise 
the same at. such sum as he may deem right and proper; and for his ser
vices rendered and hereafter to lie rendered. I agree to pay him a sum of 
money equal to one-half of any sum that 1 may receive, either by suit or 
compromise.

Katherine T. Campbell.
Dated, Chicago, May 7. A.D. 1019.

Fred <’. Smith.

The “case” referred to in this agreement was the ease of the 
wife against the husband for alimony in which judgment had 
been given for the wife and at the date when it was signed the 
plaintiff had already effected the settlement for her and the 
husband had performed his part of it.

So far as this agreement can affect the property in question in 
this action it is one to he performed in this jurisdiction and is 
governed, in my opinion, as to its validity and effect by the law 
of this jurisdiction as being the 1er loci solutionis, and by the 
law of this jurisdiction it is void. In any ease it is not enforce
able in this Court; the lex fori governs. If it is merely the 
written expression of a previous verbal agreement it is champert- 
ous and therefore void here: Orell v. Levy, 16 C.RX.S. 73. If it 
is saved from being ehampertous because made after the render
ing of the services it is according to the policy and practice of 
the Court ineffective against the client’s right of taxation.

In my opinion $250 is ample compensation to the plaintiff for 
all the services In* rendered the defendant and all the money he 
advanced her. I allow him that amount.

I do not think that either the quit claim deed or the subse
quently secured transfer in the form required by the Land 
Title's Act was ever deposited by the defendant as security for 
the plaintiff’s claim for costs. He no doubt had a right of lien 
upon them for his costs, but that did not in my opinion give 
him any interest in the property comprised in these instruments, 
so as to ground a caveat.

Evidence is given of a statute of the State of Illinois giving 
a lien upon any money or property recovered by an attorney; 
but it seems to me clear enough that that statutory lien is ineffec
tive against land in this jurisdiction.

I hold, therefore, that the plaintiff has no lien upon the
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lands in question for the $250 which I have allowed him and that 
the caveat he registered was invalid and ineffective.

I think the defendant's counterclaim for negligence in re
spect of the Alabama property has not been established. Taking 
everything into account 1 think the plaintiff should have no costs.

Judgment for phi intiff for reduced com
pensation and without costs; claim 
against lands dismissed.

DOCTOR v. PEOPLE'S TRUST CO.

British Columbia Supreme Court. Motion before. Morrison. J. March 12, 1913.

Assignment fob creditors (§ III B 2—20)—Assignee— 
Claim to fund in Court paid in under conditional order.J—Motion 
by plaintiff for payment out of Court of a sum paid in by defen
dant company, or so much thereof as might be required to an
swer the plaintiff's judgment. The payment into Court was 
made pursuant to a condition imposed on defendant company 
on its being granted a new trial of the action. The new trial 
was had, and it resulted in favour of the plaintiff for $3,450 
and costs. A few days afterwards the defendant company made 
an assignment for the benefit of its creditors. The application 
for payment out was opposed by the assignees, who claimed the 
fund on behalf of creditors generally.

Bird, for plaintiff.
S. S. Taylor, K.C., for the assignees for benefit of creditors.

Morrison, J., held that the money so paid in was appro
priated or ear-marked, and, upon the second judgment being 
given, it became absolutely the plaintiff's. The short delay in 
applying for payment out after the handing down of the judg
ment to the registrar did not change the character of the situa
tion, although the assignment had been made meanwhile.

Order accordingly.

BORDEAUX v. JOBS

Alberta Supreme Court. Ilarvey, C.J. Xmember 8, 1913.

1. Libel and slande* (I II A—10)—What actionable — Charging en
gaged MAN Willi BEING MABBIEIE—REPETITION.

To untruly state to the father of the plaintiff's fiancée that it is 
reported that he is a married man, with the intention that the parent 
should art thereon in order to protect his daughter, which he did by 
repeating the report to her, is a reflection on the honour of the plain
tiff and the honesty of his intentions sufficient to support an action 
for slander if special damages are shewn.

[tfprighf v. fSonnay. (10 LJ.Q.B. 231; (UUett v. Rullivant. 7 L.T. 
(O.S.) 490; and Derry V. Handley, 16 kT.X.S. 203. followed. 1
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2. hum. \mit si. VMM it (#11 A— In i —Wii.xt wtiux wii.i:—Wn.vr cunkti
"II "IKS HI'KVIAU 1IA M AUK8—1*08 ICO.X KM I. XT OK M ABRI AUK.

Tin* |ioHt|imii‘inpii1 of flic plaintiir's marriage a* tin* result of a 
-lamlvroiH statement regarding him constitutes special damage -nili 
eient to support an action for slander.

Action for Nlnmlvr by charging u person with being a 
married man which resulted in tin* postponement of bis impend
ing marriage.

Judgment was given for the plaintiff.
A. S. Watt, for plaintiff.
Afrx. Knox, for defendant.

Haney.<u. H XRVEV. t'.J. :—The plaintiff was engaged to marry a Miss 
Wernke and they proposed being married last spring though the 
fact of the engagement was unknown to others. It was known, 
however, that they were “keeping company” as the witnesses 
designate it. Early in March last, the defendant was at tin- 
house of the young lady's brother, their wives being cousins. 
On seeing the young lady and the plaintiff pass the house 
defendant asked if plaintiff came often, and on being told that 
lie did. he said to the brother and the father, who was also 
present, that he heard people say that the plaintiff had a wife 
in the States. The father promptly told this to his daughter 
who thereupon told the plaintiff that she would not marry him 
“until lie vindicated his character” and as a result the marriage 
has not taken place. These facts are not in dispute. I intimated 
at the close of the evidence that the plaintiff had failed to prove 
the slander as alleged and that the words proved would not 
support the innuendo alleged and the case was argued on the 
facts as established by the evidence and whatever amendment 
may lie necessary to base an action on these facts 1 deem to he

The plaintiff on oath denies the truth of the rumour and 
there is no suggestion now that it has any foundation in 
fact. No question of privilege is raised either by the plead
ings or by the argument and I therefore do not consider that 
aspect. It is alleged and contended that the words used are 
not capable of any defamatory meaning and that there is no 
special damage shewn.

I am of opinion that having in view the known relation of 
the plaintiff and Miss Wernke the words do impute to the plain
tiff dishonourable conduct or intentions and are therefore defa
matory. The defendant says lie told the father and brother 
what he had heard so that they could guard against it. which 
shews 1 hat he considered the statement reflected on the plain
tiff's honour or honesty of intention and the result which fol
lowed shews that the hearers and Miss Wernke to whom it was 
repeated looked at it in the same light.

ALTA.
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Tin* dvt'vmlant however relies on Sfni'/ht v. (ios. nti (1801). 
U** L.J.Cj.B. 231. In that ease there was an engage-n-nt of 
marriage which was broken upon the parties heeoming aware of 
the slander which was uttered by the defendant. In these 
respects the eases are similar but in that ease the slander was 
with respect to the woman and the publication by the defendant 
was to her mother. The mother repeated it to the daughter, 
who told her fiann. who thereupon broke the engagement, and 
the daughter then brought the action. In these respects the 
eases are essentially different. In that ease it seems to have been
accepted tliat the loss of the marriage was ...... ial damage, but
it was held that it was not the probable consequence of the 
slander and therefore would not support the action. Lindley. 
L.J.. at p. 232 says :—

In the vti«v of mi iiiiniitImri/cd repetition of a «limier, it it not the 
per«on who utter* the «hunier. Imt the per*on who repeat* it that i* liable. 
But it i* «aid that there i« an exception to that rule, and that this ease 
conies within the exception, because tlie defendant when he uttered the 
slander intended that it should reaeh tSallow.iy'* ear*, or Itermine that 
w«* the natural consequence of hi* uttering the slander. But there i* no 
evidence to *up|»ort that view.

ALTA

S. C.
1913

Bohdkmx

And hopes. L.J.. on the same page, says :
The word* used here are not actionable of theniselvrv In order to 

make them actionable, the plaintiff must shew that she ha* suffered *nme 
\ a ial damage in consequence of the littering of those words. In this n*e 
"he must make out that by reason of those words being uttered she has 
lost the marriage. If site lia* lost the marriage it i* clear that that lo*« 
i* primarily due. not to the utterance of the slander. Imt to jt« repetition. 
That being so. it cannot lie «aid that the injury directly resulted from the 
*Iandernu« words of the defendant. But there are certain cases where 
an action against the slanderer nun lie maintained for the repetition of tie 
«lander. These oa*e* may lie divided into four ela**e*. If the defendant 
had authorized the mother to repeat the slanderous word* to Calloway, 
the action could have lieen sustained. But there i« no evidence of any such 
authority. Then again, if the defendant had intended that the word* should 
be communicated to Calloway, that would line lieen done. But there i* 
no evidence of any sort or kind to warrant that suggestion. Again, if the 
repetition of these word* hid lieen the natural consequence of the de 
fendant*» uttering them, that would have lieen sufficient; but that can 
not. he established here. Lastly, there is authority for this proposition, 
that if it eotild have Is-cn made out that there was a moral obligation on 
the mother to communicate the «lander to her daughter, and on the 
daughter to communicate it to Calloway, the action would have lieen 
maintainable. But here the words were untrue, and the mother must have 
known that they were untrue, and there could not In* any obligation either 
on the nuit lier or the daughter to repent then* to Calloway. I think the 
learned Judge was wrong.

Gillet t v. tiullivant (184b), 7 L.T. (0.8.) 4!MI: ntul Derry v. 
Handleif (1867), lb L.T.X.S. 2b3. art* -.ises in which tin* defend-
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nut was held liable for the slander though the damages resulted 
from the repetition which however was the natural consequence 
of the publication by the plaintiff. The repetition in this case 
by the father was the natural consequence of the defendant’s 
act and then* was indeed a moral obligation on his part to 
communicate the slander to his daughter, bringing the ease 
within two of the classes of exceptions noted by Lopes, L.J. 
Indeed the reason given by the defendant for making the state
ment shews that he contemplated either that the father would 
tell his daughter or that he would himself take some steps 
which would prevent a marriage between the daughter and the 
plaintiff. I feel no doubt, therefore, that the postponement 
of the marriage was the natural and probable consequence of 
the uttering of the slander by the defendant, and if the abso
lute deprivation of marriage with an individual is a damage, 
as we find it recognised to be every day in breach of promise 
actions, I can see no reason why the temporary deprivation 
should not be so, though, of course, to a less extent, I think the 
special damage required to support the action is made out. 
The actual damage suffered, however, is not very great, and I 
am satisfied that the defendant was entirely innocent of any 
intention to injure the plaintiff. The action was brought simply 
and solely for the purpose of establishing the plaintiff’s good 
name. I think, therefore, justice will be done by giving him 
judgment for $20 and costs, which will be allowed on the District 
Court scale.

Jiulgmnit for plaintiff.

SMITH v. ANDERSON.

UrUish Columbia Supreme Court. Trial before Morrison, J. October 'JO, 1013.

1. Taxes (§ III F—148a)—Tax hale—Subsequent taxes paid by tax 
I'UIM'iiahek—Vacating hale.

Section 14 of the Taxation Act Amendment Act, 3 Geo. V. (B.C.) 
ch. 71, is not retroactive so us to confer a lien in favour of the tax pur
chaser for taxes accruing after the tax sale and before the judgment 
setting it aside, all of which had taken place prior to the passing of the 
statute.

Trial of action claiming repayment to plaintiffs of the amount 
of taxes paid in the years 1908-9-10 and 11 in respect of certain 
lots in South Vancouver purchased by them under agreement 
of sale in 1907 from Mrs. Fleming, who had previously acquired 
the pro|>erty through a tax sale. About the time that the plain
tiffs so purchased, an action was commenced by the defendant, 
the original owner, to set aside this tax sale, and in 1911 he suc
ceeded in setting it aside and being declared the owner. During 
the pendency of this litigation, of which the plaintiffs had know-
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ledge, they paid the tuxes to the Munieipality of South Vancouver. 
They now allege that the said taxes were paid by them at, the 
request and with the knowledge of the defendant. In the alterna
tive, that the defendant stood by and allowed plaintiffs to so 
pay said taxes and that he is estopped by his conduct from denying 
his liability as claimed. Plaintiffs claimed that see. 14 of the 
Taxation Act Amendment Act of British Columbia, 1913, eh. 
71, applied retroactively to tax sales previously annulled. The 
section adds to the principal Act two new sections, one of which 
is as follows:—

2Ô.M.—In any case where a sale of lands for arrears of taxes, whether 
made before or after the passing of this Act, is set aside or declared illegal 
or void, the purchaser shall have a lien on the lands for the purchase-money 
paid hv him in respect of the said lands, with lawful interest thereon, and 
for the amount of all taxes paid by him since the sale, with lawful interest 
thereon, which may he enforced against the lands in such proportions as 
regards the various owners of the lands and in such manner us the .Supreme 
Court thinks proper.

A. A. Fraser, for plaintiff.
A. II. McNeill, K.C., for defendant.

Morrison, .1.:—There does not seem to me to In» anything 
intractable or ambiguous in the words employed in this paragraph. 
1 do not think it is retroactive. As the plaintiffs relied u|mhi this 
section as their sheet-anchor, I dismiss the action with costs.

Action dismissed.

CANADIAN RUBBER CO. v. COLUMBUS RUBBER CO.

Exchequer Court of Cumula, Auilettc, J. March 17, 1913.

1. Injunction (§ I M—110)—When granted—Trade-mark infringe-

Further infringement of a trade-mark registered in Canada may be 
restrained by the Exchequer Court of Canada in a decree awarding 
damages for past infringement, where both remedies are claimed on 
the pleadings.

|Sce Annotation on Injunctions at end of this case.|
2. Trade-mark ($ IV A—>21)—Inerinoement—Imitation of label or

design.
To establish iui infringement of a trade-inark, as basis for injunction, 

it is not essential to shew that the defendant has used a mark in all 
respects corresponding with that which another person has acquired 
iui exclusive right to use. provided the resemblance is such us to be likely 
to make ordinary purchasers suppose that they are buying the article 
sold by the party to whom the right to use the trade-mark belongs 
ami that they have been thereby misled and deceived.

1Harsalou v. Darling, 9 Can. S.C.It. 0X1; and Wotherspoon v. Currie, 
L.R. 5 ll.L. 508, applied.l
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Thial of action lor an injunction to restrain an alleged in
fringement of trade-mark and for damages.

Judgment was given for the plaintiff.

PlaintilT company was the duly registered owner of a general 
trade-mark consisting of an effigy of Jacques Cartier surrounded 
by the words “The Canadian Rubber Company of Montreal, 
Limited.” The plaintiff, and its predecessor in title, had been 
for years large manufacturers of rubber footwear to which this 
mark was applied. It was established that so well known was 
the mark in the trade that customers of merchants handling the 
plaintiff's goods in the Province of Quebec would ask for them 
by the name of the “Jacques Cartier,” the “Canadian,” or the 
“Sailor.” In June, 11)12, the defendant company proceeded to 
manufacture and sell a class of rubber footwear stamped with 
the effigy of a sailor closely resembling that of Jacques Cartier 
in the plaintiff's trade-mark, surrounded with the words, “Colum
bus Rubber Company of Montreal, Limited," in a scroll chiefly 
differing from the one used by the plaintiff in that it was rectangu
lar in form, while that of the plaintiff was round. Defendant’s 
mark was not registered.

T. ('Itasi ('(ingrain, K.C., and (i. «S. Stairs, for plaintiff.
A. (ieujfrion, K.C., for defendant.

Avdette, J.;—'The plaintiff was incorporated in
1 Stiff, by a special Act of the old Province of Canada, 21) & 30 
Viet. ch. 111, under the name of “The Canadian Rubber Company 
of Montreal.” Subsequently thereto, to wit, in 1905, it acquired 
under sec. II of eh. 15, 2 Kdw. VII.. a Dominion charter, and 
from that date on continued to do business under the name of 
“The Canadian Rubber Company of Montreal, Limited."

On December 3, 1 Stiff, the plaintiff acquired from the Cana
dian Rubber Company, by assignment, the rights to the general 
trade-mark, bearing the effigy of s Cartier surrounded
by the following words, “Canadian Rubber Company,” which 
was d to rubber shoes and other rubber goods manufactured 
by the said company.

On December (1, 1 Stiff, the plaintiff obtained the registration 
of the said trade-mark, in Trade-Mark Register, No. I, folio 62.

On SeptemlsT 25, 1912, the plaintiff obtained from this Court, 
under the provisions of see. 43 of the Trade Mark and Design 
Act, leave to add and alter its trade-mark by prefixing to the 
words “Canadian Rubber Company,” the word “The,” and 
adding thereto the words “of Montreal, Limited.” The said 
addition and variation has been duly registered in the Depart
ment of Agriculture, and the amendments made accordingly 
on September 30, 1912.

I herefore from that date the plaintiff's registered trade-mark
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consists of the effigy of Jacques Cartier, surrounded hy the 
following words, “The Canadian Rubber Company of Montreal. 
Limited," and it is applied to the rubber shoes anil may In* ap
plied to the other goods manufactured and sold by them, as shewn 
upon the two stamps attached to the certificate of the Depart
ment of Agriculture, bearing date October 1">, 1912. and filed 
herein as plaintiffs exhibit No. 2.

The defendant's plea resolves itself into a general denial 
respecting the infringement complained of.

It is established beyond controversy by the evidence in this 
case, that the plaintiffs trade-mark is a very valuable one. 
that it has been in existence and used for a great number of 
years, that the plaintiff company were carrying on a large busi
ness. anil that during several years their rubbers were the only 
rublicrs on the market, with the exception of some American 
rubliers. Their rubbers are known by the name of “Jacques 
Cartier" among the french-speaking population, and they are 
also known as the “Canadian" and the “Sailor" among the 
Knglish-speuking community.

Now, Joseph Chouinard. who is the president and the general 
manager of the defendant, had been in the rubber business for 
a great number of years before his company began to manufac
ture in June, 1912. although it does not appear from the evi
dence that his goods were on the market before October or 
Xovemlier of that year. Therefore he was perfectly acquainted 
with that trade, and obviously knew of the large business carried 
on by the plaintiff company and also of the good quality of 
the “Jacques Cartier" rubbers manufactured by them. How 
does he proceed to make the trade-mark of the defendant com
pany? On this point we have no evidence, but the rational 
inference is manifest. He would appear to have taken the 
plaintiff's trade-mark as a model from start to finish, to have 
studied their price-list and their several marks. And, con
sistently with the idea that he might imitate as closely as pos
sible, without making a servile imitation, he starts by looking for 
the effigy of a man, who at the same time should lie a sailor, 
ami a sailor of historical fame if possible—who should also wear 
an antique costume, with a Uirvi or some such headwear, as was 
customary to wear in the centuries gone by, and also identieal 
with the one worn in the Cartier effigy. Coupled with that also 
he seeks a great discoverer, of historical fame, and lie finally 
arrives at the conclusion to select Columbus. The choice was 
a happy and easy one, as, after all, it was also suggested to Mr. 
Chouinard from his knowledge that the plaintiff was also selling 
a rubber under the name of Columbus, a mark which was not, 
however, protected by registration. Then he required a name 
for his company ami a general get-up for his design. Well, by 
selecting “The Columbus Rubber Company of Montreal,Limited,"
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can. he had only to strike off the word “Canadian” from the plain- 
£— tiff's trade-mark and substitute therefor the word “Columbus.” 

1913 A happy hit, indeed! Having done so much, he probably realized
___ he had come very close to the plaintiff’s trade-mark, and that

Canadian he had better make a change from the scroll of the plaintiff’s 
Rubber Co. marj^ which is round, to a square one, of rectangular shape, 
Columbus with a few ornamental deviations. Even on this rectangular 

Rubber Co. scroll one is inclined to ask if he did not copy from the rubber 
AudrttT.j. “ Royal,” another rubber manufactured by the plaintiff, whereon 

the scroll is also more or less square and of a somewhat rectangular 
form. Therefore, the conclusion must be that the defendant’s 
trade-mark, which is not registered, has all the elements taken 
either from the actual registered trade-mark of the plaintiff or 
from some of their marks not protected by registration.

There were so many names and so many designs the defen
dant could have selected, and he was so well au fait with the 
rubber trade and the several marks on the market, that at first 
sight it seems there was no excuse for imitating so closely as 
lie did the plaintiff’s trade-mark, unless explained by his desire 
and this apparent view to appropriate, as much as possible, the 
benefit attached both to the good reputation as to quality of 
the plaintiff’s goods covered by their trade-mark and to the 
large business carried on by them.

Now, what are the essential characteristics of a trade-mark, 
if not the general appearance of the mark as a whole, its get-up 
and all of its ensemble? As Sebastian puts it, the appeal is to 
the eye. What is that, at first sight, strikes the eye on looking 
at either trade-mark, if not the effigy of a man? So much so, 
indeed, as has already l>een said, that a large proportion of the 
public call the plaintiff’s trade-mark by what strikes their eye— 
they call it the “Jacques ('artier,” the very name of the effigy 
on the rubber. Others call it the “Sailor.” Here, again, a term 
which would equally well apply to the defendant’s trade-mark, 
and which applied to both is again suggested by the effigy.

There is a last and third name under which it is known among 
the English-speaking element, and that is the word “Canadian.” 
We have a witness, Paiment, who sold the “Columbus” to 
persons asking for the “Jacques Cartier” or the “Canadian,” 
because, he said, he could equally well tell his customers it was 
a “Canadian,” as the “Columbus” and the “Jacques Cartier” 
were manufactured in Canada. And it is manifest to justify 
this assertion he could shew on each trade-mark, they were both 
from Montreal, hence both “Canadians.”

Now, what does the evidence disclose? It shews that the 
general outline of the two trade-marks are alike and that the 
ordinary incautious and unwary purchaser, who may buy two 
or three pairs of rubbers yearly, looks at the effigy. They do 
not buy from the name, but from the portrait of Jacques Cartier.
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Such purchaser does not really know the name of the respective 
company. And a large majority of them know the “Jacques 
Cartier” mark, and they ask for the “Jacques Cartier” rubber, 
or the “Sailor” or the “Canadian.” Now, when the two marks 
are not side by side, and that is the test, is it not obvious that 
one rubber could be sold for the other? On that point we have 
the evidence of Mclver, who went to two distinct shops in 
Montreal and asked for a “Jacques Cartier” rubber and was 
given a “Columbus.” When asked if it was a “Jacques Cartier,” 
the clerk answered in the affirmative. Then we have Paiment, 
who says that, in that part of the city where he sells, three- 
quarters of the time the “Jacques Cartier” is asked for. He 
knows the “Columbus” since alxjut November last, and says 
that, according to him, about half of the purchasers could be 
deceived, and he has himself, about ten times, sold a “Columbus” 
for a “Jacques Cartier” that were asked, when the “Jacques 
Cartier” stock was, in his estimation, getting low. He con
siders that what strikes one in the two trade-marks is the effigy 
of the sailor.

It is also contended by witness McKechnie that it would be 
easy to sell a “Columbus” for a “Jacques Cartier” to an ordi
nary purchaser, because the word “Columbus” is also known 
to lie one of the marks sold by the plaintiff company, although 
not protected by registration.

Witness Daoust is also of opinion that the public could mis
take one mark for the other. It is the effigy of the man that 
strikes the eye.

Then Pilon, a witness heard on behalf of the defendant, says 
that the majority of the public ask for “Jacques Cartier,” and 
that he does not know what would happen if one mark was 
tried to be passed off for the other.

The general trend of the evidence is to the effect that the 
“Jacques ('artier” is a well-known mark, selling well and very 
much asked for on the market, and that the principal element 
of the plaintiff's trade-mark is the effigy of the sailor. Leclerc, 
one of the defendant’s witnesses, admits having said the two 
trade-marks (sc ressemblent) looked like one another.

In this case, as in the case of Barsalou v. Darling (9 ( 'an. 8.C.R. 
681), the appeal is to the eye. What appealed to the eye in the 
Barsalou case was the head—the head of the horse and the head of 
the unicorn—although somewhat dissimilar. In the present cast1 
what appeals to the eye is the effigy of the man. In both the 
plaintiff’s and the defendant’s trade-marks it is a man, the bust 
of a man, a sailor, explorer, both of historical fame, wearing 
antique dress and cap, with great resemblance in the general 
get-up of the tradc-mnrk. If there is infringement in the Barsalou 
case, a fortiori, the infringement must l>e found in the present 
case.
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Annotation

When
injunction

Now. ns raid by Hebastian (Law of Trade Marks, 5th cd., 
1>. 151), for the purpose of establishing an infringement it is 
not necessary that there has been the use of a mark in all 
respects corresponding with that which another person has ac
quired an exclusive right to use; it is sufficient to shew that the 
resemblance is such as to be likely to make unwary purchasers 
suppose that they are purchasing the article sold by the party 
to whom the right to use the trade-mark belongs: see per Lord 
Chelmsford in 1 Yothernpoon v. Came, L.K. 5 ILL. 508.

There can be no doubt that an unfair competition in trade 
is created by the use of the defendant's trade-mark, in violation 
of the rights of a rival trader in the same class of goods. Further, 
such a design or get-up applied on rubber tends to make it less 
clear, with an additional chance for confusing one mark with 
the other.

While the two marks are not identical, there is such a close 
imitation in the design and get-up of the defendant’s mark 
that one readily realizes how easily the ordinary purchaser could 
be deceived and misled to buy the defendant's goods for that 
of the plaintiff. With this strong probability of deception, 
the plaintiff is obviously entitled to relief and to have his trade
mark duly protected as against a rival competitor in the same 
class of goods, who has no right directly or indirectly to appro
priate to himself the benefit derived from a well-known trade
mark having a good reputation, commanding a large business, 
and in existence for a great number of years, protected as it is 
by registration.

There will be judgment as follows, to wit:—
1. The defendant is declared to have infringed the plaintiff’s 

trade-mark.
2. There will be a reference to the Registrar of this Court 

to ascertain the damage's suffered by the plaintiff in the premises; 
and it is ordered and adjudged that the defendant do pay to the 
plaintiff the amount of the damages when so ascertained.

3. The* defendant, its servants, agents, and employees are 
further enjoined from placing on the market and selling rubber 
footwear and rubber goods bearing its present trade-mark or 
any trade-mark in any way resembling the plaintiff’s trude-mark 
mentioned in this case.

4. The plaintiff will have also the costs of the action, in
cluding the costs of the reference.

Judgment accordingly.

Annotation—Injunction (§ I A 2) When injunction lies.

The scope of this annotation is, to consider when an injunction lies. An 
article on this question naturally embraces not only an exact definition of 
injunction, hut also some passing notice of the Courts now empowered, as
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well as of tin* tribunals formerly vested with jurisdiction, to hear and de
termine injunction proceeding*.

An injunction i* a Court order not to do some wrongful act, or not to 
continue some wrongful omission: Kerr on Injunctions, 4th ed., p. I.

An injunction tea* a writ under a Court order restraining against wrong
ful acts or omissions: .Snell’s Equity. Ititheil.. p. 510.

Again, an injunction is a judicial process, hy which one who has invaded 
or is threatening to invade the rights, legal or equitable, of another, is 
restrained from continuing or commencing such wrongful act : 7 Enc. Laws of 
England. Lind ed., p. Li 17.

While, by prohibition, an inferior Court is inhibited, and by mandamus 
an official is directed; the injunction, in the wide sense, is the discretionary 
process for preventive and remedial justice generally.

Injunction (ictitiuns were heard and determined, prior to the Judicature 
Act in England by the Court of Chancery. Equity being the mother of 
injunction, a glance at that fruitful parent helps us to understand the child. 
The history of equity jurisdiction in England for half-a-dozen centuries, up 
to the Judicature Act, 18711. bristles with count less issues of writs of injunc
tion. The Court of Chancery from time immemorial had exerciser! its 
activity in English jurisprudence for the purpose of granting such natural 
justice as could be enforced judicially, but could not be enforced by common 
law machinery. It cannot be denied that, although among the twelve 
cardinal maxims of equity is the familiar principle “equity follows the law.” 
many a time the ( hnneery injunction hearing apitearcd to override that rub-

The two prime functions of the Chancery Court in its injunction pro
cesses, prior to the Judicature Act, were (<i) to prevent and to clog the 
harsh motion of common law machinery, and (/>. to restrain wrongful n< ts 
in pais. 8o where the common law process stood open to the beneficiary 
under a contract induced by fraud, the Chancery Court enjoined him against 
proceeding thereon at law; and here it is to he noted that such injunction, 
in an age of legal fiction was aimed not at the common law Court, but at the 
suitor who was “right at law and wrong in equii \."

In England (prior to the Judicature Act, 1873' the injunction process, 
issuable only in the Court of equity, was an original and distinct proceeding 
by way of writ. The English Judicature Act has in the main been adopted 
by provincial legislation in nearly all of the provinces of Canada which fol
lowed the English legal system, (Quebec not being included. In that con
nection the following enactments will he of interest : 5s Viet. (Man.) eh. ti, 
R.8.M. 1902, eh. 40; Saak. Jud. Act. 1907, eh. 8, R.8.8. 1909. eh. 52; Cons. 
Ord. N.W.T. 1905, eh. 21; Supreme Court Act (B.C.) 1904; 00 Viet. (Vit 
eh. 24; C.8.X.R. 1903. eh. 111. 7 Edw. \ II. -N IV) eh. 29; 47 Viet. (N S . 
eh. 25. R.S.N.S. 1900. eh. 155; I’.E. Island Ch Rules of 1910; Law - Declar
atory Act, R.8.B.C. 1911. Ch. 133.

By the Judicature Act, 1873. we find sec. 24 it was provided that “no 
cause or proceeding pending in the High Court of Justice is any longer to 
be restrained by injunction; but every matter of equity (which would form
erly have been ground for an injunction) may now be pleaded by way of 
defence to the action; and the Court (before which the action is pending) 
may also direct a stay of the proceedings in the action, or may make such 
other order as shall ap|H-ar to be just." Further see. 25 provides that an 
injunction may be granted in all cases in which it shall a|»pear to the Court 
to be “just or convenient" that such order should he made against any 
threatened or apprehended waste or trespass, and irrespectively of thecir-
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Annotation (continued)—Injunction (§ I A—2)—When injunction lies.

cumstance of the estate of the parties being legal or equitable and whether 
the plaintiff or the defendant is in the possession.

Injunction lies (under the Judicature Act) whenever (a) the remedy 
shall appear to the Court to be “just or convenient,” (b) there is threatened 
or apprehended waste or trespass, (c) the parties have either legal or equit
able interests, and (d) the parties arc cither in or out of possession.

Again, injunction lies (a) to enforce a contract, and (6) to prevent a tort.
From the foregoing it follows that, in the main, the injunction jurisdiction 

of equity is co-extcnsive with its jurisdiction in specific performance and 
therefore if the contract is not specifically enforceable by reason of ille
gality, the Court will ordinarily not (by injunction) restrain the breach of 
it. See Snell’s Equity, 10th ed., p. 512.

Indeed, an injunction is specific performance of a contract not to do 
particular things. For instance, a contract not to ring certain church bells 
at certain early hours is specifically performed by an injunction against 
ringing them: Martin v. Xutkin, 2 P.Wms. 200, 24 Eng. R. 724.

A stipulation to sing for a certain period at a certain theatre and not to 
sing elsewhere, presents the negative part of an agreement capable of being 
specifically enforced, and the affirmative part not enforceable; in such a case 
(for its speculative result) the Court will enjoin on the negative part: Lurnley 
v. Wagner, 1 DeCi.M. & U. G04, 42 Eng. R. 087.

Injunction lies also to stay the breach of a statutory contract, as illus
trated by specific citations infra.

For the history of English jurisprudence culminating in the fusing of com
mon law and equity, see specially the four common law commission reports 
issued in the years 1829, 1831, 1851 and 1853 as well as the Common Law 
Procedure Act, 1854, and the Judicature Act, 1873.

Under the Ontario Judicature Act, 1881, sec. 17, the High Court of Jus
tice had power in any action to grant an injunction to restrain defendant 
from (a) the repetition or continuance of any breach of contract, (6) any 
wrongful act complained of in the action, (c) the commission of any breach 
of contract or injury of a like kind arising out of the same contract, or re
lating to the same property or right. Sec Holmested and Langton, 3rd ed., 
p. 79. These same powers now devolve in Ontario upon the Supreme Court 
of Ontario which has not only the jurisdiction formerly possessed by the 
Court of Chancery but also that formerly conferred on the Courts of law. 
R.S.O. 1914, ch. 56.

Illustrating general principles basing an injunction: Where a statute 
creates a penalty for doing an act, an injunction lies to restrain the act, as 
an ancillary remedy: Cooper v. Whittingham, 15 Ch. D. 501.

“Just and convenient” does not mean that the Court is to grant an in
junction simply because the Court thinks it convenient. It means that the 
Court should grant an injunction for the protection of rights, or for the 
prevention of injury, according to legal principles. The moment it is found 
(a) that there is a legal principle, (6) that a suitor is about to suffer serious 
injury, and (c) that there is no pretence for inflicting that injury upon him, 
the Court ought to interfere: Aslatt v. Corporation of Southampton, 16 Ch.D. 
141 at I IV

The performance of statutory duties imposed on a public body may be 
enforced by injunction; hence a railway may be enjoined as to speed though 
no evidence of any damage by reason of the breach is adduced: Attorney- 
General v. London and North Western Railway, [1900J 1 Q.B. 78.
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Annotation (continued)—Injunction ($ I A—2)- When injunction lies.

Granting an injunction is in the discretion of the Court, and in exercising 
such discretion the Court will consider among other things, (a) whether 
the act complained of must produce injury to the applicant, (b) whether the 
injury can be atoned for by damages, (r) whether those damages must be 
sought in successive suits, or may be obtained once for all: Doherty v. All- 
man, 3 A.C. 709.

Injunction will be granted restraining an act although a statute imposes a 
penalty for its commission: Hamilton A Milton Hoad Co. v. Raspberry, 13 
O R. 466.

Injunction may be granted restraining a company from acting contrary 
to its Act of incorporation: Devonport Corporation v. Plymouth, etc. Tramways 
Co., 52 L.T. 161.

Injunction lies against a person not a party, (o) when he is the agent of 
a party, or (b) where he is doing something constituting a contempt of 
Court or its process: Re Cay v. Hancock, 80 L.T. Jour. 392.

The Court may award damages in addition to, or in substitution for 
either injunction or specific performance: Ont. Judicature Act, R.8.O. 
1807 eh 61 m i 58 R 8.< ' 1911, eh 56].

In Jackson v. Sormanby llrick Co., (18991 1 Ch.D. 438, Lindley, M.R., 
says: “The registrar has called our attention to the form in which orders 
of this kind have hitherto been made, namely, restraining the defendant 
from allowing the buildings to remain on the land; but in future it will be 
better for the Court to say in plain terms what it means and in direct words 
to order the buildings to be pulled down and removed.”

With this case is reported a footnote saying: “It is somewhat remark
able that the Court has now for the first time had the courage to exercise 
in a direct form a branch of its jurisdiction which for at least 95 years it 
has been content to exercise in (ns Lord Brougham, when Lord Chancellor, 
said, in 1832) ‘a roundabout mode.' ”

In Jlidwcll v. Holden (1890), 63 L.R. 104, North, J.. states: “In a case 
where the defendant is in a humble position in life, it will be botter, I think, 
to make a positive order that he should do the act which it is intended to 
compel him to do rather than to make an order in the negative form. . . . 
I remember that in one case the late Master of the Rolls made an order in 
a similar form.”

The practice today conforms to common sense, the first consideration 
being clear and ordinary language in all cases.

Where the plaintiff failed to prove actual damage, he was allowed nom
inal damages for the diversion of a watercourse interfering with his riparian 
rights, and instead of granting a mandatory injunction to compel the res
toration of the watercourse, the Court directed a reference to ascertain 
the compensation to which the plaintiff would be entitled as upon im author
ized diversion of the watercourse under 51 Viet. ch. 29, sec. 90: Tolton v. 
C.P.R., 22 O R. 204.

Interlocutory injunctions are commonly granted to retain matters in 
statu quo until the trial, if a pnmd facie case is made out and the plaintiff 
would not have a complete remedy in damages. The burden is on the 
plaintiff to shew on his own material a primd facie right to the injunction: 
Anonyme v. Tilghman, 25 Ch. D. 1.

Deliberate violation of a contract may be restrained, though the injury 
be trifling: Cooke v. Gilbert, 92 L.T. Jour. 312, 8 Times L.R. 382.

Where irreparable injury may be caused by withholding the injunction,
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Annotation (continued) Injunction ÿ I A 2< When injunction lies.

while any injury occasioned by tin* injunction may be sufficiently compen
sated by damages, the injunction should lie granted: Corporation of Cork 
v. Rooney, 7 L.R. Ir. HU.

Injunction has been granted restraining repetition of a slander under a 
pretence of mind reading: Quirk v. liudhy, 4 O.L.R. 532.

In treating of the nature and right of injunction, as tempered and con
trolled by equity, it goes without saying that the equity maxims (including 
such as those against multiplicity of suits and as to coining into equity 
with clean hands) are in injunction practice and procedure.

Where an injunct ion which was intended to last only “during the remainder 
of the term of a lease" was drawn up as a perpetual injunction, relief was 
granted: Shipwright v. Clements, 38 W.R. 74(1: see Harrison v. Harrison, 12 
P.D. 145.

The English rules for detention, preservation or inspection of property, 
such as rules 057, 657a, 65S, and 050, serve as models for injunction rules. 
Under English rule 059 the Court will grant an interim injunction to re
strain a defendant from ceasing to pump water out of a mine, in order to 
preserve it from destruction: Strclley v. Pearson, 15 Ch. 1). 113. The Court 
will by injunction protect a fund jfending an appeal: Polini v. Cray, 12 C'h.D 
4JK

The very first principle of injunction law is that you do not obtain in
junctions for actionable wrongs for which damages are the proper remedy : 
London it Warkwall J{. Co. v. Cross, 31 Ch.D. 354 at 369.

The person entitled to an injunction is the person whose legal right has 
been infringed: Warwick v. Sew Motor, [1910] 1 Ch. 248.

The usual period in England as to interim injunctions was formerly said 
to he about five days, but there is now both in England and Canada very 
clastic latitude in this respect.

Equity rules prevail over common law rules, in cases of conflict, by ex
press statutory enactment : Puyli v. Heath. 7 A.( '. 235 at 237.

It will be noted that the offspring of the Judicature Act is a Court of 
complete jurisdiction, as distinct from the old chancery Court or the old 
common law Courts, and that .bulges of any and all Courts are required to 
administer equity as well as the common law, and that the rules of equity, 
as reformed, are incorporated into the Judicature Act. which alters and 
develops and abrogates such rules in such fashion as may appear just and 
convenient. The legislature in that respect wisely adopts equitable doc
trines wiping out many of the old inflexible common law rules and many 
of the leg d fictions of both jurisdictions.

Prior to the Judicature Act there was the constant danger of being 
“right at law ami wrong in equity" or vice versa. Common law refused to 
recognize claims and defences which equity allowed, and a plaintiff who 
succeeded at law was frequently restrained by an injunction in equity from 
enforcing his common law judgment.

Under the old system even after the Common Law Procedure Act, 1854, 
a plaint iff seeking injunction "to prevent a thieatened injury" was driven 
to commence separate proceedings in equity auxiliary to his action at law; 
just as a person seeking "to construe a single paragraph of a will" was under 
the old practice required to administer the entire estate, although an "ori
ginating summons" now brings the desired construction with slight cost and 
slight delay: Century of Law Reform, 1901, p. 10.

51
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Annotation {continued) Injunction § I A 2 When injunction lies.

The old Court of Chancery was partially reformed in 18f>4, completely 
reformed by the Judicature Act in 1873.

The Court created by the Judicature Act is not a Court of law, nor u 
Court of equity, but a Court of complete jurisdiction, and upon a conflict 
between what, before that Act, a Court of law and a Court of equity would 
have done, the rule of the Court of equity must now prevail: Pugh v IIi nth, 
7 A.C. 23ô at 237, 30 and 37 Viet. (Imp.) eh. 00 (Judicature Act, 1873, sec. 25.

See Lord Cairns' Act. 21 and 22 Viet.(Imp.) eh. 27. as to awarding damages 
in addition to or in substitution for other relief.

The marvellous variety of injunction remedies afforded by the Courts 
even prior to the Judicature Act. and the increased number available since 
that enactment are indicated by Eden on Injunctions. 1821, pp. 1 and 2: 
7 Knc. Laws of England, 2nd ed., p. 2Ô3. Even prior to the Judicature Act, 
there were enacted, in addition to the Common Law Procedure Act, such 
specific statutes as Patent Law Amendment Act. 18.r>2, ch. 83. Railway 
and Liuid Traffic Act, 1854. ch. 31, giving common law Courts limited juris
diction to enjoin; but since the great Judicature Act vests all the Courts 
with practically unlimited jurisdiction, the earlier reformation steps are 
now relatively of minor importance.

Under the Judicature Act, technical difficulties which affected the right 
to an injunction in the case of “threatened or apprehended waste or trespass’’ 
have been removed: Stocker v. Planet Building Society (1879). 27 W.T. 793.

There is unlimited power to grant an injunction in any case where it 
would be right or just to do so, and what is right or just must be decided, 
not by the caprice of the Judge, but according to sufficient legal reasons, or 
on settled legal principles: Beddow v. Beddow, 9 Ch. D. 89 at 93

(Questions of personal status, as well as of property, are now grounds for 
the injunction jurisdiction: Anlatt v. Corporation of Southampton. 1(1 Cli.D. 
143 at I4S.

The cases subjoined either come clearly within the classes in which in
junction is grunted, or serve to emphasize the principles which guide the 
Courts in granting preventive and remedial justice under their injunction 
jurisdiction. They are therefore, in either event. helpful cases in deter
mining when injunction lies.

The right to grunt an injunction is not limited to cases in which irrepar
able mischief may otherwise result and in which the plaintiff could not he 
compensated in damages; and the transfer of a promissory note may he 
enjoined in an action for cancellation thereof if the Court is satisfied that it 
is just and convenient to grant the same: Thomp*on v. Baldry. 1 D.L.R. 
327.

If a riparian owner or other person, not having acquired a prescriptive 
right to do so as against other riparian owners, prejudicially affects the 
condition of the water so as sensibly to injure the riparian owner lower down, 
he becomes liable to the latter in an action for damages and an injunction 
to restrain further pollution of the stream: Croirthcr v. Town of Cobourg,
1 D.L.R. 8).

The owner of land on the bank of a river can maintain an action to restrain 
the fouling of the water by municipal drainage works without shewing that 
the fouling is actually injurious to him. if it apiiears that there is a probab
ility that in summer the stream would thereby be made dangerous to 
health: Crowther v. To\on of Cohourg, 1 D.L.R. 40; Crwmley v. Light owler, 
L.R. 2Ch. 478; Young v. liankicr, [1893) A.C. 091.

30—14 D.L.R.
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Riparian owners have a right of action to compel the removal of a «lam 
which seriously interferes with their riparian rights and to compel the re
storation of tin* former statua in yuo so that the waters may escape from the 
lak«* at their natural level, and this without prejudice to their claim for 
damages: l illage of Marblclon v. Hut l, 1 D.L.R. 624.

An injunction will lie to restrain a municipality from proceeding to 
confiscate and destroy articles (e.g.. eggs) which have been neither inspected 
nor seised : City of Montreal v. Layton, I D.L.R. 160.

An injunction will he granted to protect a copyright and to restrain 
infringement although in the infringing work the protected literary matter 
has been inseparably mixed up with the defendant's own compilation so that 
tin1 injunction will have the indirect effect of restraining the publication of 
both: Mainnan v. Tegg (1826). 2 Russ. 385; Kerr on Injunctions. 4th ed . 
p. 290: Cartwright v. Wharton, I D.L.R. 392.

As shares of stock may b«‘ easily lost to judgment creditors the Court 
will, as an exercise of discretion, grant an interlocutory injunction restrain
ing their transfer by one to whom it was allegnl they were frauducntly 
transferred, notwithstanding it did not appear on the application that there 
was imminent danger that they would be transferred ami lost to the judg
ment creditor if the writ were denied: Toronto Carpet Co. v. Wright. 3 D.L.R. 
725.

I poll an application by a judgment creditor for an interlocutory injum-- 
lion to prevent the disposal of shares of stock by the wife of the judgment 
debtor, to whom it is alh-geil the latter transferred them in his lifetime 
with intent to <lefratal his creditors, the jialgment debtor's examination in 
the suit in which the jialgment was rendered cannot be considered : Clinton 
v. Sellent, I Alta. Lit. 135; Toronto Car/wt Co. v. Wright, 3 D.L.R. 725.

Where delay in applying for an interlocutory injunction is satisfactorily 
explained the writ will not be denied: Toronto Carpet Co. v. Wright, 3 D.L.R.

Where a public service corporation proceeds with its undertaking with
out complying with the statutory requisites as to its use of the highway, 
it is «Icemed a trespasser upon the highway and may he enjoined from further 
continuance of such trespass: County of tlnltliinaml v. Hill Telephone Co.. 
2 D.L.R 197.

W here a municipality is entitled to relief by reason of the unauthorised 
act «if a telephone company in proceetling with the erection of poles and 
wires on tin- highway without complying with the conditions imposed by 
the Railway Act of Camilla, which Act also provides that municipalities 
have tin* right to apply to tin- Board of Railway Commissioners in respect 
to matters arising in connection with the undertakings of telephone com
panies. this latter provision is not to he deemed the exclusive remedy ami 
does not oust the jurisdiction of the High Court of Justice of Ontario to deal 
with the trespass thereby committed by the telephone company: Kemp v. 
London and Brighton H. Co. (1839), 1 Ry. Cas. (Eng.) 495. 504; Simpson v. 
South Staffordshire Watt marks Co. (1865), 34 L.J. Ch. 380; Hirer l)un Xuri- 
gatmn Co. v. Xorth Midland H. Co. (1838). I Ry. Cas. (Kng.) 135. 154; County 
of Holdimand v. Hell Telephone Co., 2 D.L.R. 197.

An action by a lessor for an injunction restraining a lessee from using the 
land demised in a manner contrary to the lease, may be maintained as an 
independent action, without the addition of a prayer for the cancellation 
u| tin* lease: . I inlet v. Jolieorur, 5 D.L.R. OS.



14 D L.R. | ('an. |{i imi.it Co. \. Con mhi s Ri hoku

\n:ntation (continu- / Injunction i$I A 2 Wnen injunction lies.

An art ion by a h-ssor for an injunction restraining a lessee from building 
upon tin htm I demised in broach of the terms of the lease may be maintained 
wit limit proof of «lamage to tin- lessor: Aude! v. Joli coeur, Ô D.L.R. tin.

Not only will «lamages be awarded for past injuries, but an injunction 
w ill In- gran toil to restrain tin- defendant from «lumping debris from a fpiarrx 
upon a steep declivity on land owneil by or under his control from which 
«'arth was washi'il into a mill pon«l owneil by the plaintiff, which not only 
fouled tin1 waters thereof but threatened us well t«« fill tin- pond itsi-lf. not
withstanding it <li«l not ap|M'iir that the plaintiflf hail title, either by dec«l or 
right of |Hiss«‘ssion, to till'bank of the pond at the pla«‘e where such debris 
washeil into it: Fisher v. Doolittle awl Wilcox, l.lil., .*» D.L.R. ôlît.

When- a right at law is clearly or fairly muile out it is the duty of the 
Court to interfere by interlocutory injunction to prevent effect In-lug given 
loan ilh-gal votent a meeting of compuny share holih-rs: Kerr on Injunctions, 
lib • d p. S.»7: Fl I ml v. Ilaltic Prairii l.hl., r> D.L.R. 9.

In an action to restrain a company from acting upon a resolution sai<l to 
have b<-«-n illegally passnl at a shareholders* mi-eling, it n«‘«,il not b«- shewn 
that application was first made to the company to b«-gin proceedings, if it 
appear that sm-li an application wotilil have been futile: Itose \ Urilish 
Cohnnhia Refinery Co.. Hi H.C.R. 210: Filial v Hahn Prairii l.hl. fi D.L.R. 
V.

Xn injunction will b«- grant «-«1 restraining I In* trustee* of a school «listrict 
from preventing llu- «-hild of a parent whos«- p«-niianeni ami prim-ipal place 
of resiih-m-e is within th«- s«-hool «listrict. from attemling tin- si-IiihiI without 
tin- payment «if a f«‘«* chargeabh- only against ‘‘non-resident" pupils: Inkster 
\ Mimlnnka School I list rid. (i D.L.R. 5X.

Fundamentally. as well as umler sec. *»7. sub-sec. !». «if the .ludicatun* 
Act (Out. , the law is that no cause |M‘uding in tin- High Court of Justice 
or befori- th<* Court «>f Ap|ical shall be n-straim-d by a prohibition or in
junction. but that th«' mneily. if any. must !>«• by an application for a stay 
in the original action: Hmckh v <imrynndo-fjuecn Mims, Ltd., ü D.L.R. 292

Where in «-outra vent ion of sec. .*>7. sub-s«-«-. !». of llu- Ju< lient lire Ad 
(hit a motion in a new action is made lor an injunction against a judg

ment m -t prior action between the same part n*s seeking tin* iilcntical remedy 
alr«-a«ly sought ami refused m tin- original action, the Court in «lismissing 
i In- mot ion for injunction may broaden it into a motion for ju«lgmi-nt ami also 
ilismiMi tin- substantive action, when* its i|e«-ision of tin- injunction motion in 
effect «lis|ms«*s of tin- whole action: Hmckh \ Iioicynndn-Quecn Mines, l.lil.,
ti D.L.R. 202.

'I In- onlinary rul«- is to grant «lamagi-s in lieu of an injunction in cases 
where (a) tin* injury to plaintiff's legal rights is small, ami (/<) is capable of 
being estimatvil in «lamages, ami (rl can be adequately com|MHsat«‘«l by a 
small money payment, ami id) where it would be oppressive to «h-fendant 
to grant an injunction: Shelfer \ . <'il y of London Fleetrir l.iyhling Co. (No. 1). 
11NOS| 1 Ch. 2S7[Canadian Pacific If. Co. v Canadian Xnrlkern If. Co.. 7 D.L.R. 
120.

When- an injury has not lieen actually committed, but is threatened, it 
is still a matter of doubt whether the Court which might grant an injunction 
to restrain tin* threat «-m-d injury has any jurisdiction to awunl «lamages in 
lieu of an injunction which wouhl have been preventive only ami not nian- 
datory: Canadian Pacific If. Co. v. Canadian Xorlhern It. (’a., 7 D.L.R. 120

Where a railway company hail agreeil in buihling its mail to «-r«*«-t per-
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nmnvnt bridges over plaintiff's irrigation ditches and it appeared that 
without first erecting temporary bridges, and maintaining them for some 
months, the agreement could only be performed with great difficulty and 
considerable delay and consequent loss to the company and there was no 
proof that plaintiff would sustain more than nominal damages, the Court 
has a discretion to refuse un interim injunction to restrain the railway 
company from erecting the temporary structures, leaving it open for the 
Court at the trial to make a mandatory order for their removal or to award 
damages or to do both, and this particularly in view i f an express statutory 
power to award damages in lieu of, or in addition to an injunction for breach 
of contract : Canadian Pacific It. Co. v. Canadian \ art kern It. Co.. 7 D.L.R. 
I®

A municipal corporation which exceeds its powers by infringing the 
property rights of an adjoining owner in widening a street, will be enjoined 
and held in damages: Pelentan v. Itilulilhir d" Contracting Co.. 7 D.L.R. 586.

An injunction will bo granted to restrain the defendant (a fraternal be
nevolent society) from taking any proceedings under a certain amendment 
to the constitution of the defendant society, where it ap|ieared that tin- 
amendment in question greatly increased the assessments (or premiums) 
on the insurance of the plaintiffs, as aged members of the society; and where 
its constitution required that a copy of all proposed amendments should be 
forwarded to the (Irani! Recorder on or before a certain fixed date each year, 
in order that the Grand Recorder, in turn, might send a copy to each sub
ordinate lodge in time for a full discussion of the proposed amendment be
fore selection of a Grand Lodge representative; and where the constitution 
also provides that in all important matters the representative in Grand 
Lodge of a subordinate lodge has as many votes as his lodge has members; 
and where the Grand Lodge has assumed to pass such constitutional amend
ment without such notice being given to the Grand Recorder, as provided 
by the constitution of the society: Cordinrr v. A.O.V.W., !) D.L.R 213. 
affirming 6 D.L.R. 401, 40.W.N. 102.

A preliminary injunction obtained ex /mrlc on an affidavit which the 
applicant knew was false, or which he stated to be true as of his own personal 
knowledge, while us a matter of fact it was false, will be dissolved on motion 
of the defendant: Hart v. brown, 9 D.L.R. 560.

While in Knglund the usual practice in granting an interim injunction 
on an cx jntrle. application is to grant the injunction for a definite iieriod, the 
practice has become quite common in Alberta to grant it “until further 
order,” since this method avoids the necessity of a second application where 
there are no real grounds of objection to the injunction; but where a motion is 
made to dissolve the injunction, the burden of supporting the injunction is 
still on the party who applied for it, in the same way and to the same extent 
as if the motion were one by him to continue the injunction: Hart v. brown, 
9 D.L.R 560 (llarvey, C.J.).

Where the defendant moves to dissolve an injunction restraining him 
“until further order from interfering with the plaintiff in his use and occu
pancy of” certain premises, and where upon this motion coming up for hear
ing it appears that a prior motion to commit the defendant for breach of 
the injunction had been instituted, the motion to commit will, under the 
Alberta practice, take precedence over that to dissolve, and, it ap|iearing 
that the defendant had been guilty of contempt by disobeying the injunction,
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aueh <*ont«‘iii|»t must be purged before tin* n to dissolve will lie
heard: Hart v. Broun. I» D.L.It. 660.

Where one |hthoii obtain* the pro|ierty of another the representation 
that he wishes to use it for a particular pur|M»*e, lie i* not entitled to u*e it 
for another |Mirpo«e, and iiihui ho doing will be rent rained from further use, 
and the owner will be entitled to recover hi* property: Lind try v /,# Sueur. 
II D.L.H. 411.

Where, for immy years, a «even-foot water level wa* maintained by a dam 
only during spring fre*het* and late in the fall and winter, the maintenance, 
by tightening the dam. of water at such level during the entire year, in the 
absence of a prescriptive right, will lie enjoined mo a* to prevent the flooding 
of the land of the plaint iff during the summer months: Cardwell v. Hrerken- 
ridge. Il D.L.K. 461.

An inquiry as to damages sustained by the wrongful issuance of an in
junction will not lie granted where the injuries claimed are trivial or remote, 
and not such as could have Isi-n within the contemplation of the parties 
when the writ was issued : Smith v. Day. 21 Ch.D. 421; (iault v. Murray. 21 
O.R. 45M; Dougla** v. Bullen. 12 D.L.K. 052.

On an injunction undertaking damages will not lie awarded in relation 
to matters not within the scofie of the injunction order, i.r., loss of time in
cident to the litigation generally, and not *|iecinlly to the injunction: Douy- 
la** v. Bulb n, 12 D.L.H. 052.

An injunction will not lie granted to prevent the erection of a building 
alleged to encroach on the plaintiff’s land, if his remedy by an action for 
damages is adequate: //»«/

Injunction lies to prevent the diverting of the property of a voluntary 
society by a majority of the mendier* thereof to use* alien to and in conflict 
with the fundamental principles of the society, contrary to the wishes of 
the minority who contributed toward its acquisition: Y irk v. Taironen, 12 
D.L.H. 200.

An interlocutory injunction will not lie continued where the balance 
of convenience, as well os avoidance of loss by both parties, does not require 
it. and any injury may lie remedied by an award of damages, and the utatue 
yuo of the parties restored when the ease is tried: Baldwin v. Chaplin, 12 
ni R

A shareholder of an incor|Mirated company organised under the Com
panies Act, K.S.C. I nor», ch. 70. has a right of action to enjoin it from doing 
business in British Columbia without having been licensed or registered in 
that province as required by R.8.B.C. 1011, ch. 110, as so doing would con
stitute an illegal act on the part of the company: Wharton v. John Deere 
Plow Company, Ud.. 12 D.L.It. 422.

An interim injunction will not Ik* granted where the preponderance 
of convenience, both public and private, does not mpiire it, and a proper 
inference can lie drawn from the undisputed facts only on the trial; and the 
damages, if any, which are not irreparable, may lie compensated in money; 
Breid v. Bayern, 12 D.L.H. 620.

The use of the words “My New Valet" a* a trade name is profierly en
joined as an attempt to pas* off the business of the user ss the business of 
one who has for many years used the words “My Valet" os a trade name 
in the same city, where the latter's customers are shewn to have been fre
quently misled by the similarity of name and it is found that the defendant 
attempted to trade unfairly and to represent his business as identical with
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the plaintiffs: “My Valet" Limited v. Winter», 1.1 D.L.R. .W3, affirming ft
D.L.R. m

A Dominion railway company will not he enjoined from expropriating 
and building tracks on a right-of-way acquired by a provincial railway 
company, where the latter haa not yet utilized it for railway purposes; tin- 
rights of a Dominion railway company being in such ease su|>erior to those 
of the provincial company: Canadian Northern Western It. Co. v. Canadian 
Pacifie It. Co., 13 D.L.R. «24.

The Court will not enjoin a proposed at ion by a companx to the 
(Sovcmor-in-council for iiermission to expropriate land or an easement for 
the purposes of its business, as |>crmittcd bv its charter, ch. 113 of X.S Acts. 
1911, on the ground that the property sought was not such as could be nc- 
ipiircd by expropriation, because affected with public rights, or rights al
ready acquired by others under statutory grants, since the Court cannot 
assume in advance that the (lovemor-in-ctMincil will exceed his jurisdiction 
or act illegally and grant |M'rmission to take land not subject to expropri
ation: per Townshcnd. O.J., and Ixmglcy, J., Miller v. Halifax Pourr Co , i:; 

D.L.R sii
The use by a clothes cleaning establishment of the descriptive term 

"l*’ort Rouge Cleaners," with the last word prominently displayed in tIn
form of an inverted crescent and the first two in smaller type will be en
joined as a wrongful imitation of the trade name “The Cleaners," previously 
adopted by a competitor, with the word “The" in small letters and the 
word "Cleaners" prominently displayed in the |H-euliar form adopted bx 
the defendant, where the defendant's use of such name results in confusion 
between the two establishments so as to mislead a number of the plaintiff's 
customers: Mat then'» v. thnanxky, I I D.L.R 1«H.

ONT. LUMSDEN v. SPECTATOR PRINTING CO.

8. C. Ontario Sap renie Court l !/»/>« Ilah IHrixinm, l/# reditli. C.J.O., 1/nW/nni 
|p)3 Magee, and II oil yi an, March 13, 1013.

I. \TW I HI .XI. (1 III H—1.11 — loll XIATTIRM HKBT.XIXIXU 111 VKRUIll hit 
HOXKOI H VKKIIIfT—LlUKI..

When- the word*» i-omplaim-d of in a lils-l action «s to the plain 
till*' business are not 'ii'i-eptilile of any hut a defamatory meaning 
unless thex «an lie jii'titieil as true, ami no plea of ration is
raised, a verdict for the defemlant will Is- set aside anil a new trial 
ordered.

[Sydney Pont PaUtixhiny Co. v. Hendall. 43 Van. S.C.R. 4dl. fol
lowed.!

•2. Libki. axd hlaxukb (I IIC—23)—Wiiat actioxahu:—Damaoixo ihmi
.NKHM—VllABOIXli (AXIIY MAKER WITH KKKPIXU C.XHAXITAKY KAV-

A eliargi- that the idniiitiff*s camlx factory was found by a public 
health insjiector to Is* m an unclean and unsanitary condition, and that 
the destruction of a large quantity of candy xva- ordered, setting out 
a purported statement of particulars '11)19111*11 by the inspector, is 
libellons, irrespective of xvhether the plaintilf xva* charged with being 
guilty of a criminal offence: stu-h charge is defamatory both of the 
plaintiff and of his business.

8
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.1. Kviiik.M'K H XI W—fto*2 |—IU:u:v.\.\CY axii matfhiamtv—Mitigation ONT.

Tin- facts ami circumstances lending to the publient ion of a libellous * •
charge that the idaintilfs candy factory was found by a public health 1913
inspector to In* in an unclean and unsanitary condition, and that the -----
destruction of a large <|uantity «if candy was ordered, as well as the Lvmni>f.n
facts tending to shew tli«* writer’s belief that the premises described v.
were those of the plaintiff, an* admissible in mitigation of damages Sprit vrm< 
when so pleaded. Printino

4. Partiks (| I A I—11—Pi.aixtiffs—Soi.r chocriktoh hiixo in trahi*.

The Ontario praetici* rules do not jiermit a person who carries on 
business alone under a linn name to sue in such linn name only with
out making himself a plaint ill' under his individual name, although lo
is liable to Is* sued under the firm name, i Dictum per Meredith,

Triai, (fill ( 7—105»—Qi kmtiox of i.aw ok fait—Powkr of hu rt ok
.It RY ORNKRALl.Y—LlllKV—SlFFKTF.NCY OF RFTRAIT ION—<^l KSTION 
FOR .II'RY.

The ipiestioii whether a suhs«M|iieiit publication was a full and fair 
retraction of a lilsdloiis publication involving a criminal charge 
within the meaning of sec. s of the Liliel and Slander Act. ft Kdw. VI!. 
eh. 4. | R.R.O. 1 » 14. eh. 711 is for the jury.

Action for liliel. The statement of claim was as follows statement
1. The plaintiff firm, Lumsden Brothers, are wholesale gro- 

eers, carrying on business in the city of Hamilton, in the county 
of Wentworth, and William Godfrey Lumsden. of the said city 
of Hamilton, is the sole member of the said firm, and the defen 
liants are publishers of a daily newspaper called "The Ham
ilton Spectator” published in the said city of Hamilton.

2. At the time of the writing and publishing of the libel here
inafter complained of. the plaintiffs were, as the defendants 
well knew, carrying on the business of wholesale grocers on 
Maenah street north, in the said city of Hamilton, and had been 
carrying on such business for forty years.

3. On the 7th November. 1912. the defendants falsely and 
maliciously printed and published in their said newspaper.
“The Hamilton Spectator,” of and concerning the plaintiffs and 
of and concerning the plaintiffs in relation to their trade and 
business ns aforesaid, and of and concerning the goods, wares, 
and merchandise sold and dealt in hv the plaintiffs, the words 
following, that is to say :

"Two Thousand Pounds of Candy Condemned.
"Inspector Sliain Making a Regular Clean-up.
"Lumsden Bros. Asked to Appear in Police Court.
“ Inspector Sliain. of the local hoard of health, has for many 

weeks been conducting a rigid investigation into all matters 
that concern the sanitation and cleanliness particularly of 
stores, factories, and dairies in the city. In the course of that 
inquiry he has come across much that he has had to condemn, 
and in some instances it has been necessary to summon the par
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ties to the Police Court. This morning he made an inspection 
of tin* premises of Lumsden Bros., wholesale grocers, Macnab 
street north, and, as a result of that visit, lie stated that a 
summons would he issued for the appearance in Police Court 
of those responsible for the conditions which exist there. The 
firm will he given 24 hours to clean up, and the summons will 
he on a charge of having impure food stuffs on the premises.

“Dr. Shain, after spending nearly three hours poking into 
every nook and corner of the warehouse from cellar to garret, 
ordered two thousand pounds of candy destroyed. This was 
piled up in wooden trays on the third floor, where there is a 
candy-making department, and the inspector ordered the stuff 
taken down in the elevator and burned in the furnace. It was 
removed to the basement, and instructions were given by the 
Health Officer that the candy should he destroyed under his own 
directions later in the day.

“lie gave instructions to have all the floors cleaned from 
top to bottom of the building, the walls whitewashed, better 
lighting and ventilating installed, separate cloak rooms for the 
men and women and the lavatories for the work
people remodelled entirely. A number of tubs used in making 
candies were condemned as being unfit, and some equipment for 
making yeast he also ordered destroyed. A device for cleaning 
currants was likewise condemned.

“Dr. Shain said that what he had seen had given him a cue 
to investigate every large wholesale warehouse in the city where 
food-stuff's are prepared and kept.”

Meaning thereby that the plaintiff's as such wholesale mer- 
ehants had been guilty of fraudulent and dishonest practices 
and of a criminal offence within the meaning of see. 224 of the 
Criminal Code, K.S.C. 1906, ch. 146, and meaning also thereby 
and intending to cause it to he believed that the goods, wares, 
and merchandise sold and dealt in by the plaintiffs were im
pure and unlit for food, and that no person could safely pur
chase the goods, wares, and merchandise of the plaintiffs, where
as in fact and in truth the goods sold and traded in by the 
plaintiffs were not impure or unfit for food.

4. By reason of the premises and the publication of the said 
statements the plaintiff's have been and are prejudiced and 
greatly injured in their trade and business as wholesale grocers, 
and the reputation of their goods has been injured, and the sale 
thereof has diminished and fallen off', and the plaintiffs have 
suffered in their credit and reputation.

The plaintiffs claim :—
1. $75,000 damages.
2. Costs of this action.
The statement of defence was as follows :—

696
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1. The defendants deny all the allegations contained in the 
plaintiffs* statement of claim, and put them to the proof thereof

2. In ease the defendants printed and published the article 
set forth in the plaintiffs' statement of claim, the same was not 
done falsely or maliciously.

!i. The said words in the statement of claim were not printed 
or published with the defamatory meaning alleged by the plain
tiffs. or with any other defamatory meaning.

4. The defendants will object that the words are not de
famatory in themselves, and that no circumstances are alleged 
shewing them to have been used in any defamatory sense, and 
that they are insufficient in law to sustain the action.

f>. The defendants, even it be proved that they printed or 
published the words alleged in the statement of claim, further 
deny that they printed or published such words with the sense 
or meaning alleged, or with any other defamatory or actionable 
sense or meaning.

ti. The said words do not involve a criminal charge.
7. The defendants did not print or publish the said words, 

of the plaintiffs, in relation to their trade or business, or of or 
concerning their mode of conducting the same, or with the mean
ing in the said statement of claim imputed to the said words, 
or in any other defamatory sense.

8. The words < ' lined of are the report of Inspector Shain
of the local board of health, made by him in the discharge of 
his duty, and are the statements and assertions of the said In
spector Shain, and are not statements and assertions made by 
the defendants on their own account.

St. The words complained of in the state....lit of claim were
printed and published by the defendants without malice and in 
the belief that, they were true and correct, and under such cir
cumstances as to make them a privileged communication.

10. The defendants are public journalists; and. if the said
words were printed and published by them, they were so printed 
and published as such journalists, in a * journal,
bum) fi<h and without malice, and for the public benefit, and 
not otherwise, and were and are a correct, fair, impartial, and 
honest report and account of proceedings of public interest and 
concern, made by public officials, the defendants relying on and 
believing the statements contained in the said alleged libel ; and 
the said words, so far as they are matters of comment, were and 
are fair and bom) fitlr comment regarding the subject-matter 
complained of.

11. The Board of Health of the City of Hamilton, being a 
public body, in discharge of its duties had been conducting in
vestigations into matters concerning sanitation and cleanliness, 
particularly of stores, factories, and dairies, such investigations

ONT

K.C
nm

Lumhukn

Spectator
Piuntinu

Co.

Statement

8

55



474 Dominion Law Rkvorts. 114 D L.R.

ONT. being in the interest of the employees of such stores, factories.
s.c
101.1

and dairies, and the "n generally, and in pursuance thereof
made investigation of the premises of the plaintiffs, and the 
words complained of are the report of the Inspector as to the

1.VM8DFN

Spectator
Printing

Co.

condition of the premises at the time of the said investigation, 
and such report so made by Inspector Shain, in the sense in 
which the statements therein contained were made, namely, 
merely as to the condition of things, is privileged under the

Maternent Libel and Slander Act. !t Kdw. VII. ch. 40.
12. That Inspector Shain did say and do the things eom-

of is true in substance and in fact.
13. The statements made by Inspector Shain, in the sense in 

which they were made, namely, merely as to the condition of 
things found by him on the plaintiffs’ premises, are true in sub
stance and in fact.

14. The words, if printed and published by the defendants,
were printed and published in good faith, and there was rea
sonable ground to believe that the publication thereof was for 
the public benefit, on the ground of e health, and the health
of employees and others on the said premises; and, on the 1 Sth 
day of November. 1912, after notice had been received from tin- 
plaintiffs, the defendants printed and published in a prominent 
place on tin- front page of their newspaper, the words follow
ing. that is to say (setting out the notice served on the defen
dants, and an explanation published by the defendants in their 
newspaper on the day following the receipt of the noticeV

The action was tried before KaIjCONUkiixiE, C.J.K.B., and a 
jury, at Hamilton; and. upon the verdict of the jury, judgment 
was entered for the defendants, dismissing the action.

The plaintiff appealed.
(i. F. Sluphy, K.f\, and /. F. Ilcllmuth, K.C.. for the plain 

tiff:—There is a distinction between Lumsden and the individual 
and the firm and the company: Salomon v. Salomon d- Co.,
118971 A.C. 22: /«'/<//# v. Reid (1899), 20 A.It. .14, Evidence as 
to the eircuinstances leading to the publication, and to the be
lief of the writer that the building in which tin- candy was 
fourni was the premises of the plaintiff, should not have been 
admitted, as such evidence could only Ik- given in mitigation 
of damages, and there was no plea of justification: Con Rule 
488; Ilolmested and Langton’s Judicature Act, 3rd ed., p. 711. 
and cases there cited. A libeller cannot be heard to say, “1 
have been libelling the wrong man:” Joncs v. K. Ilulton tic Co.,

1909 2 K l: 144, affirmed to K Button .i Co, i Jon$t, 1910
A.C. 20. The law of libel is of a highly technical character, 
and tin- Jones case shews it to be the same as it was in the times

5
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of Elizabeth and James. See also Fulfurd v. 1 Yallun (1901), 
1 O.L.R. 278; Itruwn v. Moyer * 1893), 20 A.R. 509. Such evid
ence cannot be given, at any rate, unless the facts are pleaded 
Odgers on Libel and Slander, 5th ed., p. 393 ; Knmsey v. Webb 
(1842), Car. & M. 104. Even in mitigation of damages, evid 
ence cannot be adduced, which, if proved, would amount to a 
justification : Watt v. Watt, 11905] A.C. 115, at p. 118; Pnder- 
wood v. Park« (1744), 2 Stra. 1200. The verdict of the jury 
was perverse in that they found that not to be a libel which 
could not. be anything else; and so there should be a new trial • 
Sydney Post Publishing Co. v. Kendall ( 1910), 43 S.C.R. 401. 
It was for the Judge, and not for the jury, to say whether the 
matter complained of involved a criminal charge against the 
plaintiff.

K. P. It. Johnston, K.C., and ./. U. (ianld, K.C., for the de
fendants:—There was no application to amend the pleadings 
at the trial. The publication was We shewed that W.
(i. Lumsdcn was the sole member of the firm of Lumsden Bros., 
and also president and chief shareholder of the Jersey Cream 
Company Limited. Counsel for the plaintiffs must divide 
W. (1. Lumsden into three pieces, and select one of them from 
time to time. On these facts, we were entitled to ask the jury, 
was it really the Jersey Cream Company Limited, or only a 
blind ? So it was on that ground and to shew that the article 
was written in good faith, and was fair comment, that the evid 
ence complained of was used. We submit that, if the jury find 
that the company and the man are the same, the evidence can 
he used in justification, though not if the jury found otherwise. 
So the evidence was admissible. The plaintiff brought the libel 
upon himself : Douglas v. Stepln nson (1898-9), 29 O.R. 616, 26 
A.R. 26 ; Odgers on Libel and Slander, 5th ed.. p. 399.

Ifellmuth, in reply.

ONT.
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Spectator
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Argument

September 15. The judgment of the Court was delivered by u.-r..iitii, <\j,o. 
Meredith, C.J.O. :—This is an appeal by the plaintiff from 
tile judgment, dated the 22nd January. 1913, which the Chief 
Justice of the King's Bench directed to he entered on the ver
dict of the jury at the trial before him at on that
and the previous day.

The action is one of libel, and there is no plea of justification 
on the record. The verdict of the jury, which was for the re
spondents, must, therefore, have been based on the view that 
the matter, the publication of which is com ed of. was not 
a libel of the appellant.

I have reluctantly come to the conclusion that a new trial 
must be granted. That the plaintiff in a libel action, where the 
jury has found not to be libellous that which is plainly a libel.
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is entitled to a new trial, was decided by the Supreme Court of 
Canada in Sydney Post Publishing Co. v. Kendall, 43 S.C.R. 
461.

I am of opinion that the words of which the appellant com
plained in the case at bar are not susceptible of any construc
tion which is not defamatory.

Whether or not they charge that the appellant was guilty 
of a criminal offence, they plainly are defamatory of him and 
of his business. Indeed, the contrary was not argued by the 
learned counsel for the respondents.

The facts and circumstances which led to the publication, 
and to the writer of the report which appeared in the respon
dents’ newspaper believing that the premises in which the candy 
was found were the premises of the appellant, were clearly ad
missible in mitigation of damages, if they had been so pleaded, 
and the notice required by the Rules had been given.

It is unnecessary to express any opinion as to what the result 
of the appeal would have been had there been a plea of justifi
cation on the record.

It was, I think, for the jury and not for the Judge to deter
mine whether, under the circumstances, the matter complained 
of involved a criminal charge against the appellant ; and it 
should be open to the respondents, upon the new trial, to have 
that question left to the jury, with the further question, if it 
is found that a criminal charge was not made, whether or not 
what was subsequently published by the respondents was a full 
and fair retractation, within the meaning of sec. 8 of the Libel 
and Slander Act.

The respondents should have leave, if so advised, to plead 
justification and also to set up in mitigation of damages the 
matters on which they relied at the trial as a defence to the 
action.

The costs of the last trial and of the appeal should be costs 
in the cause.

It may be well to point out that the action is improperly 
brought in the name under which William G. Lumsden, the real 
plaintiff, carried on business. While the Rules permit a single 
person carrying on business under a firm name to be sued in that 
name, they do not permit him so to sue. See Ilolmested and 
Langton s Judicature Act, 3rd ed„ p. 414, and cases there cited.

New trial ordered.
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WATERS v. CITY OF TORONTO. ONT.

Ontario Supreme Court [Appellate Division). Meredith, C.■/()., Mavlaren. 8.C.
Magee, and lloilginn. JJ.A. November 3, 1913. ]p j3

1. Kai.sk imi-rihoxmkxt 16 HA—9)—Liaiuuiy 01 municipality for
PALME AKRK8T—RKMPONIIKAT SITKHIOH.

A <limition from tin* mayor and Hoard of Control of a city for the 
indice department to prevent the erection of electric light pole* on a 
city street is not in itself such an authority to the police to make an 
arrest of the electric company's employees attempting to put up the 
poles, as to render the city liable for 1» false arrest where the electric 
company's employees persisted in proceeding with the work of erect 
ing poles against the directions of the jfolice and me of them was 
arrested by a police officer having authority as a conservator of the 
peace upon a charge of disorderly conduct which was afterwards dis
missed.

f Kelly v. Italian. A. H. (Out.) 622. applied. |

Appeal by tlu* plaintiff from the judgment of Denton, Jim. statement 
Co.C.J.. dismissing an action brought in the County Court of 
the County of York to recover damages for malicious prosecu
tion, and tried without a jury.

The appeh 1 .> as dismissed.
//. //. lint art, K.C.. and S. S. Macdonnrll, for tin* plain

tiff.
C. J/. Colquit nun, for the Corporation of the City of Toronto, 

the defendants.

The judgment of the Court was delivered by Meredith, C. m«wuui, cj.o. 
J.O. :—The action is for malicious prosecution, and the allega
tions of the statement of claim are: that the respondent eorpor 
ation on the 30th October, 1012. falsely and maliciously and 
without any reasonable or probable cause, caused the appellant 
to be arrested and imprisoned « par. 2) ; and that on the follow
ing day the respondent corporation, falsely and maliciously and 
without any reasonable or probable cause, caused a police con
stable named David MacKenney to appear as informant before 
a Justice of the Peace, and to charge that the appellant had been 
disorderly on the previous day. contrary to a by-law of the re
spondent corporation (par. 3).

Evidence was adduced by the establishing that on
the 30th October, 1912, he was arrested by Sergeant Martin, a 
member of the police force of Toronto, and afterwards taken 
to the police station ; that the reason for the arrest was the re
fusal of the appellant to stop the work which he was super
intending of erecting steel poles and putting up transmission 
wires on a city street for the Toronto and Niagara Power Com
pany. It was also shewn that McKenney acted in obedience to 
the direction of Sergeant Vemey, acting Inspector of No. 7 Divi-

3544
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sion. nml that tin* lutter acted under the written instructions of 
the ( 'hief Constable.

It was proved that on the 41st Oc tôlier. 1912, MeKenney laid 
an information before the acting Police Magistrate for the city, 
charging the appellant and eight other men with having been 
disorderly, contrary to a city by-law: that they were remanded 
from time to time until the 40th of the following December, 
when they were all acquitted: and an endeavour was made to 
fix the respondent corporation with responsibility for these pro
ceedings.

It appeared in evidence that previous to the arrest of the 
appellant there hail been disputes between the respondent cor
poration and the power company as to the latter’s right to erect 
its poles in the city streets; that on the 2nd October. 1912, the 
Mayor had written to tin* Chief Constable authorising him “to 
prevent the erection of certain steel towers by the Toronto Power 
Company,” and that an attempt on that day to erect the poles 
had been stopped owing to the intervention of the police, acting 
under the authority of this letter. On the following day, a 
letter was written hx the chief engineer of the power company 
to Mr. Harris, the respondent corporation's Commissioner of 
Works, in which, after stating that, owing to a misunderstanding 
of the company's foreman of const ruction, lie had started to 
erect the poles, although lie asserted that he had no intention 
of stringing wires, he went on to say: "I trust that you will 
consider this a misunderstanding rather than an attempt to 
put this through without your consent and apologise for the situ
ation that has arisen:" and concluded by asking Mr. Harris to 
forward his consent or advise of his objection.

On the 12th October. 1912. Harris replied to the chief en
gineer advising him that the confient would not be given.

In the meantime, at a meeting of the Hoard of Control held 
on the 8th of the same month, a communication was read from 
the City Solicitor advising that lie had received an application 
on behalf of the Toronto and Niagara Power Company to erect 
poles for the purpose of crossing the Hydro-Electric power 
line on Davenport road and Hathurst street, and that the draw
ing No. 429. accompanying the application, shews the erection 
of towers instead of poles as mentioned in the application, and 
recommending that the application should be refused: and there 
was also read a communication from the Commissioner of Works 
forwarding a copy of a letter from the chief engineer of the 
Toronto Power Company Limited, covering the matter of the 
application referred to in the solicitor's communication, where
upon it was ordered “that the City Solicitor and the Commis
sioner of Works bo advised that the Hoard of Control, on behalf 
of the city, refuse to locate the poles mentioned in the applica-
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lion of the Toronto Power Company. and further order that the ONT. 
police department he authorised to prevent the poles in ques- ^7
tion being erected." I9j.;

This action of the Hoard of Control was not communicated to — 
the police authorities, nor was it reported to the Council. Watkr*

(hi tlie 17th October. 1912. a letter was sent hy the power ( n^.' m 
company to the Connuissioner of Works, informing him that the Toronto. 

city’s consent had heen asked “as a matter of courtesy only," M ,
notifying him that the company proposed to carry out the work 
with tlie least possible delay, and asking to he informed of the 
city's attitude in the matter. To this letter the Commissioner 
replied, on the 20th of the same month, that lie had nothing 
to add to his letter of the 12th October.

There was no evidence of any other communication, written 
or verbal, from the Mayor to the Chief Constable or the police 
authorities after the letter of the 2nd October to which I have 
referred ; and it was assumed at the trial—although there was 
not a tittle of evidence to support the assumption—that 11n
action of the police authorities of which the appellant complains 
was taken under the impression that it was authorised by that 
letter

We are of opinion that the letter of the Mayor of the 2nd 
October did not authorise nor assume to authorise any such 
action as was taken hy the police authorities, and that the reso
lution of the Hoard of Control was not a ratification of what tin- 
May or had done, nor would it have been, even if it had heen 
communicated to the police authorities, any authority for their

Tin authority in both eases was to prevent the erection of 
the poles or towers, and was not. and cannot hy any process of 
reasoning he treated as. an authority to arrest or to prosecute 
anybody.

What really happened, I have no doubt, was that in the carry
ing m.t of the Mayor’s directions to the Chief Constable the appel
lant resisted the members of the police force, and in so doing was. 
in the opinion of the police sergeant, guilty of disorderly conduct 
within the meaning of tin- city by-law. and that the officer, as a 
conservator of the peace, and not under the authority of the 
Mayor’s letter, did the acts of which the appellant complains.

The appellant's case, therefore, failed on the facts: hut I 
agree that if it had been otherwise, and the authority given hy 
the Mayor had been to arrest, the appellant must have failed, for 
the reasons given by the learned .lodge; the ease being not dis
tinguishable from hiIIn \. Ilnrion ( 189ôt. 26 O.lt. 6(18. 22 A.It.

The appeal should he dismissed with costs.

A ppm I tlismixmil.
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Ontario Supreme Court (Appellate Division), .Unlock. C.J.Hr., Riddell, 
Sutherland, anil Lcitch, J-1. October 27, 1013.

1. Gift (< I—7)—Bank deposit to joint account—Itnsin or with-
DRAW A I, BY EITHER—SURVIVORSHIP.

A written direction to the bank by two depositors, father and 
daughter, whereby eacli agrees with the other and with the bank that 
certain moneys, theretofore the sole property of the father, shall lie 
deposited in the bank to their joint credit as their “joint property” 
subject to withdrawal by either of them and in the case of the death 
of one by the survivor, and which expressly authorizes the bunk to 
pay to the survivor, is evidence of a completed gift to the daughter of 
so much as remained on deposit at the father’s death.

[Voglcr v. Campbell, 11 D.L.R 006. reversed; Hill v. Hill, S O.L.U. 
710, distinguished.1

Statement Appeal by the defendant from the part of the judgment of 
Lennox, J„ Voglcr v. Campbell, 11 D.L.R. 005, 4 O.W.N. 1389, 
holding an alleged gift of money to the defendant in the form of 
a joint bank deposit to be (a) in its nature testamentary, and 
(b) insufficient as to delivery, and for those reasons ineffective.

The appeal was allowed.
.1/. Wilson, K.C., and IV. Mills, K.C., for the defendant.
0. L. Lewis, K.( and II. />. Smith, for the plaintiff.

Mulock, C.J. :—This is an appeal from so much of the judg
ment of Lennox, J., as finds that the money in question belonged 
to the estate of John L. Campbell, deceased.

John L. Campbell, an old man, resided with his daughter 
Margaret A. Campbell, the defendant, and on the lltli July, 
1908, he and the defendant signed and delivered to the Traders 
Bank at Ridgetown a document in the following words and 
figures :—
“To the Traders Bank of Canada :—

“We, the undersigned, John L. Campbell and Margaret Ann 
Campbell, hereby agree, jointly and severally, and each with 
the other, to deposit certain moneys with the Traders Bank of 
Canada to the credit of our joint names ; any moneys so de
posited to be our joint property, and the whole amount of the 
same, and of the interest thereon, to be subject to withdrawal 
by either of us, and, in the case of the death of one, by the sur
vivor. And each of the undersigned hereby authorises the said 
lank to pay any moneys which may be at any time so deposited, 
and any interest there may be thereon, to either of the under
sign» I. and, in the case of the death of one, to the survivor. 

“Dated at Ridgetown this 11th day of July, 1908.
“John L. Campbell.
‘Margaret A. Campbell.

“Witness: Hugh Ferguson.”
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John L. Campbell then deposited in the Traders Bank to the 
credit of the joint account of himself and his daughter Margaret 
A. Campbell a sum of $2,000, which theretofore he held on de
posit to his own credit. During his lifetime, Margaret A. Camp
bell drew $500 out of this joint fund, the balance remaining 
there until the death of the settlor, John L. Campbell, who died 
intestate, when the defendant was appointed administratrix of 
his estate.

This action is brought by the plaintiff, another daughter of 
the deceased, who, among other things, asks that the $2,000 be 
declared to be part of the estate, and that she be declared en
titled to share therein as one of the next of kin of the deceased.

The question, 1 think, turns wholly on the construction to 
be placed upon the document above set forth. The intestate 
deposited the money, subject to the terms of that document, to 
the credit of himself and the defendant, and when so deposited 
it became the joint property of the two, and on the death of one 
became the property of the survivor. Nothing remained in 
order to perfect the gift to the defendant of a joint interest 
in the fund during their joint lives; and the exclusive owner
ship of so much as remained on deposit at the time of his death, 
in the event of her surviving him. John L. Campbell prede
ceasing her, the fund formed no part of his estate at the time 
of his death.

The learned trial Judge considered himself hound by Hill 
v. Hill (1904), 8 O.L.R. 710. The facts, however, in that case 
were different. There a person, having money on deposit in a 
bank, procured from the hank a deposit receipt therefor “pay
able to William llill senior” (the depositor) “and John It. 
Hill” (his son) “or either or the survivor.” This instrument 
did not transfer the ownership of or any interest in the fund 
to the son, during the lifetime of the father, and on his death 
the legal estate in the fund devolved on the father’s legal re
presentative. As regards the son, the deposit receipt at most 
was but an incomplete gift or settlement, and, being voluntary, 
was not enforceable against the estate.

In the present case, the gift being complete in John L. Camp- 
bell’s lifetime, I am of opinion that the defendant is entitled to 
retain the fund. I, therefore, with respect, find myself obliged 
to differ from the learned trial Judge, and think this appeal 
should be allowed with costs.

Having regard to the state of the pleadings, I think we 
should not deal with the item of $500 referred to in the case, 
but reserve to the plaintiff any rights thereto to which she may 
consider herself entitled.

ONT.
S. C.
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Campbell.

Mulock, C.J.

Sutherland, J. I agree.
31—14 D.T..R.
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Riddell, J. :—The appeal should be allowed generally and 
the action dismissed.

The sum of $500 was withdrawn by the deceased a short time 
before his death, and was delivered to the defendant. Some evi-

Campbell. dence was given at the trial, but the matter was not fully in-
Ktddell. J. vestigated ; there was nothing in the pleadings about it; and. 

while we dismiss the action, we reserve to the plaintiff the right 
to bring any action she may be advised in respect of the $500.

As to costs, 1 can see no good reason for taking this ease out 
of the general rule ; and 1 think that the plaintiff must pay the 
costs of the action and appeal.

I have assumed that the plaintiff has the right to sue, since the 
defendant is herself administratrix : Hilliard v. Eiffe (1874), 
L.R. 7 ILL. 39, at p. 44. n., and other cases considered in Empty 
v. Fiek (1907), 15 O.L.R. 19, at 24.

Appeal allowed.

ONT HOME BUILDING AND SAVINGS ASSOCIATION v. PRINGLE.

8.C.
1913

Ontario Supreme Court ( Appellate Division i. Meredith, C.J.O., Harrow, 
M nr lor en, Magee, and llodgin», JJ.A. November 6. 1913.

1. Mortgage (| VIC—82) —Kxkorckmknt — Foreclosure — Parties de-
pendant—Adding in master's office.

The fart that all person* interested in an equity of redemption are 
not. made partie* to a foreclosure proceeding, or that the action is 
discontinued ns to some of them, doe* not render the proceeding 
fatally defective, since all necessary partie* may he added even after 
judgment.

|./omc* v. Itank of Ip pa Canada, 12 Or. 429 ; Buckley v. ll'i/ao/i, H 
«Sr. Stifl; Pott man v. Paul 10 Or. 458; and Municipality of Oxford v. 
Bayley, 1 Cli. ('hr*. 272, followed.]

2. Mortgage (| VI C—82)—Enforcement — Foreclosure — Parties de
pendant—Parties added in master's oppick.

Where, on an appeal from u judgment of foreclosure, it appear* 
that all parties interested in the equity of redemption were not made 
parties to the proceeding, or added in the master's office, the matter 
will he referrad bedt t<> the Meter eo that they may i«- added by a 
formal order and not by the service of a master’s warrant, making 
them parties.

[Home Building and Nanny* .4mm. v. Pringle, 12 D.L.R. 850, re
versed.]

.1» Mortgage (8 VI r—82)— Enforcement — Korecloriric — Parties de 
PENDANT—XVBo MUST IIP.

All person* having an Inlet vat in an equity of redemption, or hav 
ing any lien, charge or iiieiimhnmee acquired sulisequeiit to the mort 
gage, must lie made parties to a foreclosure action.

4. Parties (III Al—076)—Proper and neuesharv i»artier—Defend- 
anrs—-Mortgage: korexxomurk— Numeroum partie»—Representa
tive 1 oR NUMEROUS UI.ASS.

Practice rule 77 (Ont. rule* of 1913) us to the appointment bv the 
court of a |st*oii to represent unascertained classes of defendants,
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kh- nul a|»|»|y when* tin* partiv* iiitvrv*ti*l in un equity of n'tlrmption, 
ult hough numermiH, haw Mi|niritte «uni <li*tinct interest* in the in 
cumbered lumj, mnl are entitleil to imlvmnity ami vontrihution differ
ing uvvording to their reaper!Ivi* title* and the date* of their ucqui-

ApI'K.xl Iiv the defendants MeKillieati ami Smith from the 
order of Britton. ,J„ lit mi Huilding ami Savings Association v. 
Pringle, 12 D.L.R. 856, 4 O.W.N. 1583, dismissing without costs 
an appeal from a report of the Local Master at Ottawa.

The order appealed from was vacated and the matter re
ferred hack to the Master.
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Statement

('. //. Cline, for the appellants.
P. A. Magee, for the plaintiffs, respondent*.

The judgment of the Court was delivered by lIoixiiNS, nod*™, j.a. 
J.A. In this case the mortgagees began their action for sale as 
to the whole of the lands comprised ill the mortgage, except 
three parcels released by them, and against thirty-three defen
dants. They discontinued against twenty-two. It is alleged 
that the thirty-three were not all that were interested in the 
equity of redemption. The action did not become fatally de
fective on the discontinuance; for, although it is quite clear that 
all parties interested in the equity of redemption must he parties, 
they may be made parties either by writ or in the Master’s 
office: Jouis v. Hank of Upper ('anatla, 12 Ur. 429; Huckltg v.
Wilson. 8 Ur. 566; “Where, after a mortgage being given, the 
equity of redemption is severed, so that different persons are 
entitled to redeem in respect of different parcels, these different 
persons must be made parties in a suit to foreclose the mort 
gage " See also, in Kngland. Veto v. Hammontl (1860), 29 
Beav. 91; Catldick v. Cook (1863), 32 Beav. 70; Halshury's 
Laws of Kngland, vol. 21, p. 279; Ori/JUh v. Pound (1890), 45 
Ch.D. at p. 567; (Jet v. Liddell, |1913| 2 Ch. 62.

Under rule 190 mow 490), if it appears to the Court or 
Judge that, by reason of their number or otherwise*, it is expedi
ent to permit the action to proceed without the presence of all. 
the Court or Judge may give direction accordingly, and may 
order the others to lie made parties in tin* Master's office. After 
judgment the Master may order persons interested in the equity 
of redemption, other than those already named in the writ, to 
be added in his office. This is the proper practice after judg
ment. S«*e Purloinn v. Paul, 1(1 Ur. 458.

The reason for requiring all parties to be liefore the Court, 
or to have notice, is, that the mortgage account may be taken so 
as to bind all parties and so as to appoint cither one day or 
successive «lays for redemption, and to enable redemption to be 
had by any party interested.
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As put in Faulds v. Harper (1882). 2 O.R. 405, “The equity 
of redemption is an entire whole, and, so long as the right of re
demption exists in any portion of the estate, or in any of the 
persons entitled to it, it enures for the benefit of all." The 
Court endeavours to make a complete decree, that shall em
brace the whole subject, and determine upon the rights of all 
parties interested in the estate: per Grant, M.R., in Path v. Lord 
Clinton (1806), 32 Beav. at p. 58.

If this were not so, no one whose land is sold, if sale is asked, 
as it is in this case, can he sure, if he redeems the mortgage, that 
all other parties interested arc bound by the account, nor can 
the Master properly determine whether only part of the property 
should he sold “as he may think best for the interest of all 
parties” (old Rule 716), unless he have all parties before him. 
Nor con the mortgagor, which term includes all those interested 
in the equity of redemption, properly perform the duty of see
ing to the parcelling out of the land so as to secure that enough 
and only enough is sold to pay the claim of the mortgagee: 
Beaty v. Bade nhurst, 3 Cli. Clirs. 344. The importance of see
ing that all parties interested in the equity of redemption are 
before the Court, and the difficulties that arise from any depart
ure from the proper practice, may be seen from the case of 
Street v. Dolan. 3 Ch. Chrs. 227. and Imperial Loan Co. v. Kelly, 
11 A If 586, 11 Can. S.C.R. 676.

It is further objected that all subsequent incumbrancers were 
not added by the Master.

The respondent, the mortgagee, relies upon the judgment 
pronounced in this action on the 25th February, 1011, which re
cites the discontinuance against the twenty-two original de
fendants. This discontinuance, although recited in the judg
ment, was the respondent’s own act, and is not equivalent to an 
order or direction under Rule 190 (old Rule).

The judgment was proper, as there still remained the right 
to add these parties in the Master’s office before the final order 
is made: see .Municipality of Oxford v. Bayley, 1 (’ll. Chrs. 272.

I have examim-d the orders and judgments of Mr. Justice 
Sutherland, the Divisional Court in appeal therefrom, and the 
judgment of Mr. Justice Britton, now appealed from, in order 
to sec whether any of them make any reference to the state of 
facts which was made clear in this appeal. I do not find that 
there is anything in these orders or judgments that cures the 
defects now apparent. Any difficulty caused by the judgment 
of Mr. Justice Sutherland disappears in view of the order made 
by the Divisional Court on appeal therefrom.

The remarks of Vankoughnct, C., in Portman v. Paul, 10 
Or. 458, seem to express the present situation. “If parties,” 
he says, “will not take the trouble, more or less according to
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circumstances, to bring the proper parties before the Court, they 
have only themselves to blame, but they have no right to east 
that labour upon the Court, and turn it into a Court of inquiry' 
for their convenience.”

I can see no escape from the conclusion that this matter must 
go back to the Master, so that he may add all those interested 
in the equity of redemption as parties. This is not done by 
serving a warrant, the practice adopted by the Master, as his 
report of the 6th November, 1911, shews, but by formal order 
making and advising them as parties: see Rule 404 (new Rule). 
There should be added as well all those having any lien, charge, 
or incumbrance upon the mortgaged premises or any part there
of subsequent to the plaintiffs' mortgage. The Master's report 
of the 13th May. 191.'$, states that this is not necessary, and in 
this he is wrong. I do not think that Rule 77 (new Rule), ns 
to representation of classes of defendants, was intended to apply 
or can be made use of when the parties, though numerous, have 
all separate and distinct interests in land, and rights to exonera
tion anti contribution which differ according to their title and 
the date of its acquisition. But the Master has power to order 
substitutional service in a proceeding in his office under Rules 
16 and 433 (new Rules).

No effective order, in the absence of these parties, can be 
made in this appeal on any of the other questions argued, which 
will have to come up again, unless those now agitating them 
can, by the exercise of discretion, settle them out of Court. Nor 
have we power to make any order now under Rule 490 (new 
Rule).

No doubt the plaintiffs thought by their proceedings to save 
costs; but the result has been otherwise. The Master reports 
that the abstract brought in before him did not shew all the 
mortgage incumbrancers, nor the properties sold and discharged 
by the plaintiffs. This is contrary to Rules 468 and 469 (new 
Rules).

Had the defendants, who are the appellants in this Court, 
made their position clear, instead of clouding the issue before the 
Master by designating the others interested in parts of the 
equity of redemption as subsequent incumbrancers entitled to 
notice as such, they might have had their costs. But, under the 
circumstances, there should he no costs of the appeal to this 
Court or to Mr. Justice Britton.

The judgment appealed from and the Master’s report will 
be vacated, and the action remitted to the Master to be dealt 
with by him as indicated in this judgment.
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MYLNZYUK v. NORTHWESTERN BRASS CO.

.1 Iberia Supreme Court, Stuart. ./. October 18. 1013.

1. Mechanic»* lik.xh (* IV—IS)—Fob maim no material for than.shir
TATIOX TO Bt'IUHXO.

Labourer* employed by a subcontractor to dig earth and load it on 
wagons for transportation to the place where it was used in improving 
other property are not entitled to a lien on such other property for 
their services under see. 4 of the Alberta Mechanics’ Lien Act, <*, Kdw. 
VII. eh. 21.

[Canadian Equipment and Suppli/ Co. v. Bril, Il D.L.K. SJO. in
ferred to.]

2. Mechanics’ liens « # IV—15)—For conveying materials to iii ilimnu.
Teamsters employed by a subcontractor in conveying material to a 

building in the course of erection are entitled, under sec. 4 of the 
Alberta Mechanics’ Lien Act. (1 Kdw. VII. eh. 21. to a lieu thereon for 
their services.

[See to same effect. Wallace on Mechanics’ Lien*. 2nd ed., 00; 
Poirier v. Pomp tty (100*). TO S.W. 173.]

Action to enforce h mechanics’ lien.
The lien claimed was .allowed in part.
Geo. Ross, for plaintiff.
J. W. Htigliill, for defendant.

Stuart, J. :—This was an argument upon two points of law 
under a stated case which is as follows :—

The Northwestern Brass Co. Ltd. is the owner of lots one to 
thirty-six in block 15, according to a plan of Calgary, of record 
in the land titles office for the South Alberta Land Registration 
District as plan Calgary 67UO—A.N. situated in the district 
more commonly known as “Hast Calgary.”

The said company contracted with the Westingliouse-Church- 
Kerr Co. for the erection of their brass foundry on the said land.

The said Westinghouse-Church-Kerr Co. contracted with W. 
II. Henry for the supply and delivery of 4.900 cubic yards more 
or less of clean earth or gravel to lie used for filling in. bringing 
the grade of the Brass (V pany’s property to proper floor level, 
at and for the price of 75c. per cubic yard delivered on the 
premises of the Brass Company. The terms of this contract are 
contained in an agreement dated May 6, 1913, the original of 
which is produced and admitted and copy hereunto attached.

Henry delivered 3,660 cubic yards, for which he was paid by 
the Westinghouse-Church-Kerr Co. the sum of $2,74.). final pay
ment being made to him on Monday, July 28. On July 30, the 
other defendant, Bob Powell, approached the manager of the 
Westinghouse-Church-Kerr Co. as to Henry’s whereabouts, stat
ing that he had a sub-contract with Henry to place the filling in
side of the foundry building at a price of 55c. per cubic yard, 
which is the fact.
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On Monday, July 28. Henry luid left Calgary without paying 
Powell in accordance with his contract.

It is admitted that twenty of the labourers claiming a lien, 
whose claims total $.‘179.15. were employed by Powell, a sub-con
tractor of Henry’s, and were working in excavating gravel some 
distance from the Brass Company’s property. It is further ad
mitted that 8 of the claimants, whose claims total $523.10, were 
teamsters employed by Powell to deliver the gravel excavated by 
the labourers before mentioned to the Brass Company's building. 
It is still further admitted that 8 of the claimants herein whose 
claims total $1(50.92 were engaged by the said contractor W. 11. 
Henry upon the premises of the Brass Company in spreading 
the gravel or filling material dumped by Powell’s teams upon 
the premises.

The questions submitted for the consideration of the learned 
Judge are as follows:—

( 11 <‘an labourers employed by the subcontractor Powell digging and 
loading material at the distance from the land aforesaid under Powell'* 
contract with Henry for the *upply of material to the premiaea in question 
maintain a claim to a mechanic*' lien?

(2) Can the teamster* employed by »iib-eontraetor Powell conveying 
material to the building of the owner maintain a claim to a mechanic*’ 
lien for wage* accrued during the performance of their work a* team*ter* 
engaged by the *ul> contractor in the delivery of such material?

ALTA.
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It whs further admitted upon the argument that the filling 
process referred to was essential to the proper construction of 
the building and that it should be treated as part of the work of 
construction of the building and that the workmen employed 
continually upon the land in spreading into proper position the 
material hauled were entitled to a lien.

Sec. 4 of the Mechanics’ Lien Act (Alberta), (5 Kdw. VII. eh. 
21, reads as follows :—

Vnle** there I* an agreement in writing to the contrary »igm*d by the 
j»er»on claiming the lien, every contractor, nub-contractor, labourer and 
furniehcr of material doing or eau*ing work to he done upon or placing or 
furni*hing any material* to he u*ed in or for the countruction. erection, 
alteration, or repair*, either in whole or in part of. or addition to. any 
building, tramway, railway, erection, wharf, bridge or other work, or 
doing or cau*ing work to la* done upon, or in connection with, or the placing 
or furninhing of material* to In* u«ed in or for the clearing, excavating, till
ing. grading, track laying, draining or irrigating of any land in re*pect of 
a tramway, railway, mine. sewer. drain, ditch. Hume, or other work, or 
improving any *treet. road or *i<lewalk adjacent thereto, at the request 
of the owner of *uch land. «hall, hv virtue thereof, have a lien or charge 
for the price of »uch work, and the placing or fiirni*hing of such material* 
upon such building, erection, wharf, machinery, fixture or other work*, 
and all material* funnelled or produced fur uee in constructing or making 
*uch work* or improvement* *o long a* the *ame are about to In* in good
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faith worked into or made part of the said works or improvements, and 
the land, premises, and appurtenances thereto, occupied thereby or enjoyed 
therewith but limited in amount as hereinafter mentioned:

Provided such lien shall affect only such interest in the said land, pre
mises and appurtenances thereto as is vested in the owner at the time the 
works or improvements are commenced, or any greater interest the owner 
may acquire during the progress of the works or improvements, or have 
at any time during which the lien stands as an incumbrance against said 
land.

This is an exceedingly long and involved sentence. It is a 
question in my mind whether better results in so far as intelli
gibility and interpretation are concerned would not have been 
arrived at by separating the clause into several distinct one* 
and dealing with each class of person in a separate clause.

In my opinion the expression “furnisher of material” can
not be applied to a labourer working for wages, but is intended 
only to cover persons who sell or supply material ou contract at 
a certain price. I think also, the phrase “furnishing any mater
ial” must be referable only to the term “furnisher of material” 
and ought not to be read as referring in any way to the word 
“labourer.”

Reading the clause, then, in so far only as it can possibly 
apply to the persons here claiming a lien and leaving out phrases 
not necessary to 1m* considered in this connection, it will read as 
follows:—

Every labourer doing or canning work to be done upon or placing any 
material to be used in or for the construction, erection, alteration or repairs 
of any building, or doing or causing work to be done upon or in connection 
with or the placing of materials to bo used in or for the filling of any 
land in respect of a sewer, drain or other work at the request of the 
owner of such land, shall by virtue thereof, have a lien for the price of such 
work and the placing of such material upon such building, etc., etc.

Obviously the words “the” and “of” where they occur in 
line nine of the printed statute should not be there at all. As 
one reaches the end of the sentence, one inevitably loses oneself 
in the maze, and I very much doubt whether, grammatically 
speaking, the sentence is even really completed at all.

The insertion of the word “of” between the words “and” 
and “the” in line sixteen and of a comma after the word 
“materials” on the same line, would probably bring out the 
real meaning and remove the obscurity.

Assuming that the word “placing” is intended to mean 
placing upon the hind or, under such circumstances as existed in 
Canadian Equipment and Supply Co. v. Hell, 11 D.L.R. 820, in 
the immediate vicinity of the land, I think it is clear that the 
labourers referred to in the first question, who merely dug and 
loaded the material at a distance cannot derive any benefit from
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the use of that word. They, at any rate, did not “place" any 
material within the meaning of the Act.

In so far as these men are concerned the real question is: Did 
they do any work upon the construction or erection of the 
huilding or in connection with the filling of the land in respect 
of a sewer or drain? There is nothing said in the case about 
sewers or drains and I think this eliminates any necessity for 
considering the extent of the meaning to be attributed to the 
phrase “in connection with." The test question then is, Did 
they "doany work upon the construction of the building" within 
the meaning of the statute? In my opinion they did not. So 
far as they knew the loads may have been taken by the con
tractor anywhere. They were simply employed to dig that earth 
and throw it upon those wagons. It is true that the wagons 
were in fact afterwards driven to the land in question, but in 
my opinion this makes no difference. A line must be drawn 
somewhere and I think these men lie far beyond any reasonable 
line that can be drawn as defining what work is and what work 
is not done upon the construction of any building. I think, 
therefore, the first question should be answered in the negative.

On the other hand. I think the labourers or teamsters re
ferred to in question two are entitled to the benefit of the word 
“placing" where it occurs in the section quoted. I see no 
reason why that word should not be held to qualify the word 
“labourer" as well as the words “furnisher of material.” Even 
aside from that I think they must be treated as doing “work 
upon the construction." They had to drive their teams upon 
the land, they had to unload their load or assist in doing so. 
It is true that they spent a part of their time going off the 
land for their loads, but 1 can see no logical distinction between 
such a case and the case of a carpenter or bricklayer or hod 
carrier working upon a building who must in some cases have 
to go to the adjoining land, either street or vacant lot, for his 
material and carry it to the building being constructed. The 
hod carrier goes, it may he, to the street for his hod full of 
mortar and does nothing but empty it at the mason’s feet. But 
I think no one would deny his right to a lien under the Act 
merely because he has to go to some other land for his load. 
The teamsters are on principle and logically in the same posi
tion. I think the second question should be answered in the 
affirmative.
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Judgment accordingly.
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ALTA. GAUTHIER v CANADIAN NORTHERN R CO.

s. c.
1913

Alberta Supreme Court. Heel;. ./. Vovcmber 12, 1013.

1. INTKRKHT (111)—311)—<>X AWARD— lx CONDFM N ATION CROCKEIll NGS
VVlIKN BEGINS TO BUN.

Where u railway company takes possession of land before proceeding 
to expropriate it, on an award of damages living subsequently made, in 
terest attaches, not from the date of the award, hut from the time 
of taking possession.

| He (’lark amt Toronto, (I rep a ml timer If. Co.. IS (I.LI1, (I2H. 9 l an. 
Ry. ('as. 290; It lips v. Hare \ attep It. C «*.. I,.lt. Ill Kq. 93; and Ife Shaie 
ami Birmingham Corporal ion-, I..H. 27 Cli.I). 014. f>4 L..f. Ch. 31. fol
io well. |

2. Corts (II—8)—Liability for—lx condemnation proceedings—Tak
ing LAND FOR RAILWAY PVBIXI8KS—WlIKX AWARD KNCEKDS AMOUNT
OFFERED—1NTKRKHT.

In determining whether an award in a proceeding to expropriate 
land for railway purpose* exceed* the sum offered by the company so 
as to cast u|miii it. under »ev. 199 of the Railway Act. It.S.C. 190(1. ch. 
37. the costs of the arbitration, there must tie added to the amount of 
the award the interest or such other sum to which the land -wner is 
entitled either under the Act or otherwise.

3. Limitation of actions (HE—30)—To what claims xm.n wii i
Railway Act—Brk v ii of contract to uh atk station.

An action for the breach of an agreement to locate a railway 
station on the plaintiff's land in consideration of a right of way over 
it is not within the limitation of one year prescribed by see. 31N1 of the
Railway Act, R.S.V. 199(1, ch. 37. for actions for damag....... . injury
sustained by reason of the construction or operation of a railway.

[Beard v. Credit Valley It. Co.. 9 O.R. did. followeil.j

Statement Action against a railway company for damages for the 
breach of a contract to locate a railway station, or in th • alter
native for compensation for land taken.

Judgment was given for the plaintiff.
K. It. Edwards, K.C., for plaintiff.
0. M. Iligyar, K.C., for defendants.

Heck, J.:—This is an action in which the plaintiff sv* up 
in effect :—

1. That he is the owner of the land in question.
2. That in September, 1905, the defendant*' right of way agent repre

sented to the plaintiff that the defendant company were about to construct 
their line through the plaintiff'* land and agreed that if the plaintiff 
would give the company the right-of-way the company would establish and 
maintain the station for the village of iMorinville on the plaintiff* land.

3. That the plaintiff agreed to this and accordingly allowed the defen 
dont company to enter and construct it* line on the land.

4. That the company ha* not performed the agreement on its part.

The plaintiff claims damages, and, in the alternative, com
pensation. The agreement was denied. Subsequently the com
pany took proceedings under the Railway Act for the expropri-
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ation of the land. An ion was in due course made for
the appointment of arbitrators and they were appointed. A 
motion was then made in this action by the defendant company 
for a stay of the action pending the arbitration. The Master 
made the order. On appeal I affirmed it. expressing the view 
that if tlie alleged agreement was put forward as excluding the 
right of arbitration that was a question which it was necessary 
should be raised—and I was told it had in fact been raised—on 
the application to appoint arbitrators and that the fact that the 
Judge had appointed arbitrators was in effect a decision in favour 
of the company’s right to proceed to arbitration; that the plain
tiff ’s only remedy was to appeal from that order—a course which 
was not taken. The action being stayed, the arbitration was pro
ceeded with and on June 17. 1913, the arbitrators made their 
award by which they fixed as compensation for the value of tin- 
land taken and damages for severance *2.000, a sum in excess of 
that offered by the company. Later, tin- action came on for trial 
before me. The arbitration proved" and the award were 
proved and leave given the defendant company to amend its 
defence by setting up the proceedings under tin- Railway Act 
and paying into Court tin- amount of the award and such fur
ther sums as the company should see fit. and the trial proceeded 
on the supposition that this would be done. I declined to hear 
any evidence on the plaintiff’s claim, based upon the agreement, 
on the ground that that was concluded by tin- award. I fixed 
*5 as the damages not comprised in the award. The defendant 
company on October 21 filed an amended defence and paid 
into Court in this action the sum of *5. denying liability, and. in 
the proceedings under the Railway Act, *2,542.88, the latter sum 
representing the *2.500 fixed by the award and interest at 5 per 
cent, per annum from the date of the award to October 21.

In the result, the only question left for me to decide is, whe
ther the amount paid in in respect of the award is sufficient, and 
this involves the questions, (1) whether interest on the amount 
awarded runs from the time the company took possession or 
from the date of the award, and f 2) whether the costs of the 
arbitration proceedings, which, in fact have been fixed, ought 
also to have been paid in.

As to interest, it was contended by Mr. Bigger for the com
pany that owing to the amendment of see. 192 of the Railway 
Act, R S(' 1906, Hi. :i7. by 8-9 Kdn N il 1909), ch. 32, eec 
3, which provides that if the company does not acquire title 
within a year of the deposit of the plan ( was the case
here) the date of such acquisition (in effect I suppose 
the date of the award) shall be the date with reference 
to which the compensation or damages shall he ascertained, tin- 
principle of the cases holding that the owner is entitled to in-
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628,9 Can. liy. Cas. 290. Interest it seems to me is a compensa
tion for possession, and it is on this ground that it is allowed. 1 
consequently hold that the plaintiff is entitled to interest at the 
rate of 5 per cent, per annum on $2,500 from October 1, 1906.
the date at which the company went into possession of the land, 
to June 17. 1918, the date of the award. 6 years 8 months and 
17 days. This amount as I calculate it, comes to the sum of 
$889.25. There may be some question whether I should give 
this as damages or whether this interest is a necessary conse
quence and incident of the award attaching itself inseparably 
and effectively thereto in such sense as to increase “the sum 
awarded” or “the compensation” by that amount. I, in
deed, took the latter view, in interpreting see. 199 on the ques
tion of the costs of the arbitration in the case of Dagcnais, and 
the defendant company < Dagrnms v. Canadian Xorthcm R. Co., 
14 D.L.R. 494).

As it is necessary to consider this question for the purpose of 
deciding the ease of Dagi nais v. C.N.R., tried at the same time 
as this case, and as it is closely connected with the question of 
the costs of the arbitration proceedings. I deal with it here. 
Sec. 199 soys:—

If by any award of the arbitrators or of the note arbitrator made uniter 
thin Act. the sum awarded exceeds the sum olTered by the company, the 
costs of the arbitration shall In* borne by the company; but if otherwise 
they shall ho borne by the opposite party and lie deducted from the com
pensation.

2. The amount of the eo*ts. if not agreed upon, may tie taxed by the 
Judge.

The award is, in my opinion, final and conclusive so long as 
it stands and cannot be rejected by the company : sec. 197, sub- 
sec. 2; secs. 205, 209, sub-sces. 1 and 4.

On its living made, a contract, final and binding, arises, for 
the first time, 1 think, under which the company can obtain 
title to the land and the owner can enforce payment of the com
pensation : sub-sec. 210 et seq. The amount fixed by the award 
becomes ro inatanti the purchase price of the land, i.e., the prin
cipal sum ; what preceded were negotiations; on the purchase 
price being fixed interest from the taking of possession attached 
thereto in favour of the owner (vendor) as of right : Ithys V. 
Dare Valley It. Co.. L.R. 10 Eq. 93, 23 W.R. 23; Birch v. Joy 
(1851), 3 II.UC. 565; Ite Shaw anil Birmingham Corporation, 
L.R. 27 Ch.D. 614, 54 L.J. Ch. 51. and so also 1 think any pro
per costs payable hv the company.
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“Compensation” in this section must certainly mean not 
the exact sum the figures of which are stated in the award, but 
that sum plus costs in one event and minus easts in another 
event ; and. in my opinion together with, in either ease, proper 
interest. In the light then, of other sections, I interpret the 
words, “The sum awarded” occurring in see. 199 as equivalent 
not to the words, “the sum stated in the award,” hut to “the 
sum to which the owner has become entitled by virtue of the 
award,” or in other words, to the “compensation” and this 
latter word as meaning not the precise amount stated in the 
award, but that amount added to or subtracted from according 
to the respective rights of the parties whether under the Act or 
otherwise.

Some time ago f taxed the costs in the arbitration proceed
ings at the sum of $240.10. In the view I have expressed the 
amount paid into Court in the proceedings under the Railway 
Act is insufficient by the sum of $839.25 for interest and $240.10 
for costs ; a total of $1,079.35.

1 think the plaintiff is entitled to judgment for this amount 
with interest at 5 per cent, from October 21 last—the date of 
the payment into Court—with costs of the action. He is en
titled also to judgment for $5 damages in respect to which that 
amount has been paid into Court and which will be paid out on 
satisfaction of that part of the claim.

It must be admitted that the interpretation of see. 199, when 
taken alone, is far from plain in the sense I am attributing to 
it. Its wording is confused. The words. “Ry any award of the 
arbitrators or of the sole arbitrator made under this Act” are 
either absolutely useless and purposeless or not ; it is to be 
presumed that they are not so; attempting to assign them a pur
pose. they seem to suggest that an award made under the Act 
has in some way a greater virtue than other awards, and that 
“by” is to he taken as equivalent to “by virtue of.” Again, 
“the sum awarded” and “compensation” are used in an equiva
lent sense. For if the sum offered by the company is more than 
“the sum awarded,” the costs shall be borne by the owner and 
he deducted from “the compensation;” if the sum offered by 
the company is less than “the sum awarded,” the costs shall be 
borne by the company and (I think the corresponding conse
quence is intended) shall he added to the compensation and 
form part thereof in the same way as when deducted, what is 
deducted is a part of the compensation.

Section 210 provides, that in certain circumstances, 
the company may pay such compensation into Court with the interest 
thereon for six months and deliver to the clerk of the Court an authentic 
copy of the award and that, such award shall thereafter lie deemed to be 
the title of the company to the land. See also see. 213.
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ALTA. In the amended defence filed after the actual hearing, the
S. C.
1913

defendant company sets up the limitation provision of the Rail
way Act. sec. 306, as a bar to the plaintiff's claim for damages.
1 think that section is not applicable to this case : lhard v. Credit

Gauthier

Canadian
Northern

R. Co.

Valley It. Co., 9 O.R. 616. In any case it was not my intention 
that leave to file an amended defence should cover more than 
leave to set up the arbitration proceedings and to pay money 
into Court so that these additional defences must be disregarded.

Judy ment for plaintiff.

•
ALTA. DAGENAIS v CANADIAN NORTHERN R. CO.

S.C.
1913

.1 Iberia Nuprcmc Court, Beck, J. Xovember 12, 1913.

1. Interest (| ID—36)—On award—In condemnation proceeding»—
When iieoins to run.

To the amount of an award for land expropriated for railway pur
poses interest attaches not from the date of the award but from a 
previous taking jm>ssession by the railway company.

[dauthier v. Canadian Sort hern If. Co. (Alta.) 14 D.L.R. 490. fol-

2. costs (6 I—8)—Liability for—In condemnation proceeding»—Tak
ing land fob railway purposes—When award exceeds amount 
m ii hi h Interest.

Whether an award for land expropriated for railway purposes is 
in excess of the sum offered therefor by a railway company so as to 
east ii|K»n it. under see. 190 of the Railway Act, R.S.C. 1900, ch. 37, 
the costs of an arbitration, is to Ik* determined not from the amount 
of the award itself hut by adding thereto the interest or such other 
sum to which the landowner is entitled under the Act or otherwise.

[dauthier v. t'anadinn Xorthern It. Co. (Alta.) 14 D.L.R. 490, fol
lowed.]

Statement Action against a railway company for the taking of land for 
railway purposes.

Judgment was given for the plaintiff.
K. II. Edwards, K.C., for plaintiff.
O. M. Riygar, K.C., for defendants.

Beck, J. This aetion is much like that of (lautliier v. The 
C.S.R. Co., 14 D.L.R. 490. Similar proceedings took place in 
both.

The defendant company after the hearing filed an amended 
statement of defence setting up the arbitration proceedings and 
the award. The amount fixed by the award was $1,750, a sum 
less than the amount offered by the company. The company, on 
October 21, paid into Court in the proceedings under the Rail
way Act, the sum of $1,779.89, being $1,750 and interest from 
the date of the award to the date of payment into Court. The 
company also paid into Court in this aetion—denying liability—
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the hum of $155 to meet damages other than those covered by 
the award. 1 fix these damages at tlmt amount.

For the reasons given in the Oauthitr case, I hold that the 
plaintiff is entitled to interest on the sum stated in the award— 
$1,750—at the rate of 5 per cent, per annum, from the date at 
which the company took possession -October 1. 1906—to the 
dat" of the award. This interest amounts to the sum of $587.40 
and being added to the $1,750 makes $2,227.46—a sum in ex
cess of the amount offered by the company. For the reasons 
also stated in the (iauthicr case I hold that the sum stated in 
the award is not “the amount awarded” or “the compensation.” 
but that the latter is the former sum plus or minus such sum or 
sums as the parties respectively, either by virtue of the Act or 
otherwise are entitled to have added to or deducted from the 
amount stated in the award and that interest from the taking 
of possession is one such sum the owner—the plaintiff—is en
titled to have added in order to ascertain “the amount awarded” 
or “the compensation,” and. inasmuch as the interest in this 
case brings the amount to an amount in excess of the amount 
offered by the company, the plaintiff is also entitled to have 
added thereto the costs of the arbitration proceedings. This 1 
fixed some time ago at $172.70.

In my opinion the plaintiff is entitled to judgment in addi
tion to $155 for damages—the amount of which has been paid 
into Court and which will he paid out on satisfaction of that 
part of the claim, and also to judgment for $587.40 for interest 
and $172.20 for costs, making $759.66, with interest from Octo
ber 21. 1912, at 5 per cent, per annum, together with the costs 
of the action.

Judgment for plaintiff with routs.

ALTA.

8.C.
1913

Canadian 
Northern 

It Co

Re LEES

Hriliah Columbia Supreme Court. Murphy, •/.. in Chatubera.
\ovctuber 27. 1913.

Incompetent persons (§ VI—21)—Lunatic—Powers of com- 
mit let—Et moral of connu it ft man.} - This was an at ion in
the estate of a lunatic not so found by inquisition for an order 
discharging a member of the committee upon the ground that he 
had left the jurisdiction of the Court and for the appointment 
of a new memlier of the committee in his place.

It. S. Plnlan, for the applicant cited Ex parti Ord, Jac.
R. 94.

Murphy, 2., granted the order upon the terms that the 
consent of the Attorney-General was obtained and the accounts 
were passed.

B C.

8. C.
1913

4
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ONT.

H.C.
1913

ALLEN v. GRAND VALLEY R. CO.

(Decision No. 2.)

Ontario Suit unit t’ourt. Until it It, O., \lat larva. Matjrv, anil
llutlijinH. ./,/. I. \orember 3, 1913.

| !//#». v. Ora ml Valin, If. Co.. 12 D.LR. 858, 4 O.W.X. 1571. âlHrnivil.l

Action (§ I B—5)—/*»•<maturity—Terms of Credit—Sur- 
tty.| Appeal by the defendants the railway company and 
appeal by the defendants Verner and Dinniek from the judg
ment of Kelly, »]., Allen v. (Irnnd Vallt j/ li. Co., 12 D.L.R. 855, 
4 O W N. 1578.

(Irayson Smith, for the appellants.
//. E. Hose, K.C., and ./. IV. Pickup, for the plaintitVs.

Meredith, (\J.(). :...Mr. Smith has very fully presented
the case from the standpoint of the appellants, and 
it seems reasonably clear. The letter of the respon
dents of the 4th July, 1908. was simply a quotation of 
prices. In the letter of the 13th July. 1909, from the appellant 
company’s superintendent to the r< t, accepting what is
referred to as the tender of the 14th July, 1908, for the supply 
of points "in general accordance with tracings and sketches 
then submitted, but to be amended as necessary to agree with 
the requirements of our own engineer and that of the city 
engineer of Brantford,” it was stated that, ‘‘as explained to 
your Mr. Ward and Mr. Hampton, there will be certain alter
ations and probably additional work in various job numbers, 
but the details of these alterations and additions can only be 
arrived at when your engineer comes here to prepare the work
ing drawings.” Then, after referring to the shipment of the 
materials, the importance of getting some of the “jobs” com
pleted quickly, and the terms of payment, the letter concludes 
with tile following statement : “Jobs Nos. 33, 34, and 35 are to 
he complete lay-outs, including the manganese steel rails curved 
to the required radius; prices of these three lay-outs to be 
arranged as soon as rawings have been prepared.”

It is quite clear from the terms of this letter that a great 
deal was left open. The work to be done was to depend upon 
the requirements of the company’s engineer and of the engineer 
of the city of Brantford; ami it was also in conU that
additional work would lie required. It is not pretended that 
what was was not all required for the purpose of
carrying out the undertaking with reference to which the con
tract was * ; and it is clear that the statement as to changes, 
alterations, and requirements of the engineers applied to all 
the work, including jobs 33, 34. and 35.

5

D.8D

9309

09
4085
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It is manifest from thv tmns of lin* guaranty that it was in ONT.
I Ik- contemplation of the guarantor that more than was men- ~~
tinned in the list attached to the tender of tin- 11th July. 1908. |;||.
would h<- needed to carry out the work that was to be done, 
for the on 1er is stated to have been for work amounting “to 
some $00.000”—a sum considerably in excess of what the cost 
of tin- work would have been on the basis of tin- tender.

Everything was supplied in accordance with the n
quireuiciits of the company's engineer, and then- is nothing 
in tin- correspondence or in the circumstances to warrant the 
conclusion that it was intended that it should not la- open to the 
engineer to alter his requirements from time to time as occasion 
might render necessary.

For these reasons, and agreeing as we do with the reasoning 
and conclusion of the learned trial Judge, the .judgment must 
he affirmed, and tin- appeal dismissed with costs.

.!/>/>##;/ tlisniissi il.

SYKES v. SOPER. ONT.
Ontario Snpnmv Court, MrnMith. ('.•/ f\/\ Jam -I. Itllil. S.C.

1913
I. \>S|0XMKXT8 nut UtllUToHH (6IIIB—-JO)—I’lHoBlllt* VttKMToKN* In 

rKBPLKAUKS WITH « n x i 11 I MOBTOACKI PENDIXll \' m \ ISSItiXMEXI

Contesting execution creditor* who have taken au i**im in inter 
pleader proceedings a* against a idiattel mortgagee whose niortgoge i* 
attacked are subject to liave their executions and right* in tin- inter 
pleader siihordiu itod to those of tin- general InhIv of creditors a* re 
|ire*out<-d hy the a*»igms* upon an assignment under the Ontario A* 
signaient* Act, lo Kdw. YU. cli. til. R.S.O. Illll. ch. I."II. made between 
the preliminary interpleader order and the trial of tin- issue there 
under, and ltd* although the preliminary order, pursuant to the in 

Relief \ i '• Kdw XII (Out.i oh.
IS. R.S.O. Illll. rh. si. made provision whereby other creditor* might 
4-ome in ami share in the hem-lit* «if the issue on e«mtrihuting pro rata 
to the c.x|hoi*«-.

[He llrmlrrtton I tot hr lh minim I,hi.. 1‘1 O.L.R. :t06, -4 (l.l<.U. .'bid. 
in app«-al mb now. Martin v. Foirlrr, tl I) Lit. 24."1. Ill ( an. S.C.R,
Mil. distinguished ; Soprr v, 1‘nhm, lo D.LII. M|s. «iverruleil; and see 
Vnimtatiou at end of this ca*c.|

-V .XsHUINMI.M'H loll CRKUITORS I $ 111 It '1 *201—I IIUIKI. MoKl'XM IN
FBAUn OK IBKIMTOBM— 1*08*1 BRI ON OIITMNKII BY ASSlUM l: UlTIIOl T 
INTKRVKNTIOX OK I'Ol BT.

If the dchtor'* assignee for the Iw-nellt ««f cre«lit«»r* cun. in ant 
lawful way, obtain po»*c**iott of |M>r*«iiiRl property «if tlic debtor 
fratnhilenlly transferred or mortgaged, he i* entitled to deal with it 
a* part of the «■*tnt«- without bringing action ami «ditaining a judg
ment declaring hi* right thereto.

This whs nn interpleader issue between Albert (1. Sykes and Maternent 
«fohn Percy tirant, plaintiffs, and Allen Super and Abbott Grant 
& Co., defendants, in which the plaintiffs affirmed and the d<

.12—II II I . B.

9485
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ONT fendants denied that certain goods, chattels, and effects in and
S.C.
1013

about certain premises occupied by George Pulos and George 
Pulos and Nicholas Leras, situated in the town of Brockville, in

8TKES
the county of Leeds, seized in execution by the Sheriff of the 
United Counties of Leeds and Grenville, under several writs of

Ropkb. fieri facias, all dated the 26th March, 1913, and issued out of the
Statement

Supreme Court of Ontario and the County Court of the United 
Counties of Leeds and Grenville, directed to the said Sheriff for 
the having in execution of a judgment of the said Supreme Court 
of Ontario recovered by the said Allen Soper in an action at his 
suit against George Pulos, of a judgment of the County Court of 
tlie United Counties of Leeds and Grenville recovered by the 
said Allen Soper in an action at his suit against the said George 
Pulos and Nicholas Leras, and of a judgment of the said County 
Court of the United Counties of Leeds and Grenville recovered 
by the said Abbott Grant & Co. in an action at their suit against 
the said George Pulos and Nicholas Leras, are the goods of the 
plaintiffs as against the defendants; the said Pulos and Leras 
and the said Pulos having made an assignment of all their 
goods, chattels, property, and effects to the plaintiffs, for the 
benefit of their creditors, in pursuance of the Act respecting 
Assignments and Preferences by Insolvent Persons.

Judgment was given in favour of the assignees. A prelimin
ary motion in one of the actions out of which the present issue 
arose is reported sub nom. Soper v. Pulos, 10 D.L.R. 848. 4 0. 
W.N. 12.Ï8.

B. X. Davis and M. M. Drown, for the plaintiffs.
./. A. Hutcheson, K.C., for the defendants.
t\ C. Fulford, for the Sheriff.

June 24. Meredith, C.J.C.P.The difficulties of this case 
are not solved, but indeed arc accentuated, by the ruling, and the 
expressions of opinion, in //< ndrrson’s ease (Re Hendtrson 
Roller Bearings Limited (1910-11), 22 O.L.R. 306, 24 O.L.R. 336; 
Martin v. Fowler (1912), 6 D.L.R. 243, 46 Can. 8.C.R. 119).

In that case the facts were different in some very substantial 
respects from those of this case. It would have been a hard case 
if the assignee had succeeded. As 1 remember the facts, the 
active spirit in the assignment which was made and in the cause 
which failed in all the Courts, was a creditor who through
out opposed the judgment creditors, and resorted to the assign
ment proceedings only after all other attempts to withhold the 
property from the creditors had failed.

This case is one of an assignment made in good faith for the 
purposes of putting all creditors on an equal footing.

In Henderson's case tin* assignment was not made until after
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failure on the interpleader issue, as well as iu all other expedi
ents to defeat creditors.

In this case the assignment was made soon after the inter
pleader order was made, and some time before the interpleader 
issue came on for trial; and quite without any inconsistent con
duct on the part of those who seek to share in the proceeds of 
the insolvent estate.

If the ruling in Henderson's case had been in favour of the 
assignee, that case would have been conclusive of this case: no 
such question as that which has now to be solved could reasonably 
have arisen: the assignment would, as the one enactment plainly 
provides, have taken precedence over the executions, which are, 
of course, the foundation of the execution creditors’ rights—take 
the executions away and what is left of their claims?

Hut the judgment in that case—the final judgment, I mean, 
of course—affords no means of determining at what stage in the 
proceedings upon the executions, or in the interpleader, the right 
of the execution creditors take precedence over the right of the 
assignee. In llmdtrsun's case there had been judgment in the 
interpleader issue in favour of the execution creditors; and 
there are some indications, in some of the opinions of the 
Judges, that their rights arose out of that fact; but there is no 
decision upon the point, the decision in truth creates the diffi
culty; and I have no right to shelter myself behind anything 
but that which was decided in that, or in any other, case; and 
so the duty falls upon me to lay down, for the first time, the 
point of beginning of the rights of execution creditors, under the 
6th section of the Creditors’ Relief Act, over the rights of an 
assignee, under the 14th section of the Assignments and Pre
ferences Act.*

ONT.

S.C.
1913

Sykes
v.

Soper.

Meredith,
O.J.C.I*.

'Sub-sections (4), (.»). and (0) of sec. ti of the Creditor*' Relief Aot, 
9 Edw. VII. eh 4S. are a* follow.*:—

(4) Where proceeding* are taken by a Sheri IT for relief under any pro
vision* relating to interpleader, those creditors only who are parties thereto 
and who agree to contribute pro ratri in proportion to the amount of their 
executions or certificate* to the expense of contesting any adverse claim 
ahull be entitled to share in any benellt which may be derived from the eon 
testation of such claim so far a* may In* necessary to satisfy their execu
tion* or certificate*.

15) The Judge making the interpleader order may direct that one 
creditor shall have the carriage of the interpleader proceeding* on behalf of 
all creditor* Interested, and the eo*t* thereof, a* betweeen solicitor and 
client, shall lie a first charge upon the money or good* which may I*» found 
by the proceeding* to be applicable upon the executions or certificate*.

(0) Vpon any interpleader application the Judge may allow to other 
creditors who desire to take part in the contest, a reasonable time in 
which to place I heir execution* or certificate* in the Sheriff * hand*, upon 
such term* a* to cost* and otherwise ft* may be deemed just.

Sub-section (1) of see. 12 of the Assignments and Preferences Act. 10 
Edw. VII. ch. 04, i* a* follows: —

12.—(11 Except a* in this section is otherwise provided, the assignee 
shall have the exclusive right of suing for the rescission of agreement*.
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ONT.

s. c.
1913

Mi-mllth.

Some things bearing upon the «pivstioii chii hardly he con 
troverted; the Legislature, in passing these enactments, was 
sailing its close to the wind of an insolvency or bankruptcy law 
as it was deemed it lawfully might, “bankruptcy and insolvency” 
being expressly excluded from its legislative powers. It, there
fore, omitted the most prominent features of such a law, com
pulsory bankruptcy or insolvency and a discharge of the bank
rupt or insolvent from his debts; but, in case of a voluntary 
assignment, * to it substantially all the features of the
federal Insolvent Act which had been in force for a good many 
years but had been repealed; and, in cases in which a voluntary 
assignment could not be obtained, provided for something in the 
nature of a distribution of a bankrupt’s or insolvent’s estate 
through the proceeding in the Sheriff’s office, as set out in the 
Creditors’ Relief Act. There were the two cases to be dealt 
with: the one that in which a voluntary assignment could he 
obtained, and to which, short of a discharge of the debtor, in all 
substantial matters, the estate was brought under the repealed 
insolvent laws, the very words of those repealed laws being 
largely employed; and the other, that in which no assignment 
could be procured, and so a special method of giving equality 
between creditors had to lie devised.

And so it seemed to me that once the assignment was ob
tained, once there was a person duly empowered to deal with 
all the estate of the insolvent, it was right and proper, and in
tended by the Legislature, that the assignee alone should wind up 
the estate, superseding the Sheriff and putting an end not only 
to two windings-up of the one estate, with substantially two as
signees, but also putting an end to the cost and formality of 
proceedings in tin» Sheriff's office or otherwise in the Courts. 
That it was only when an assignment could not be obtained that 
the much more cumbersome methods of the Creditors’ Relief 
Act should continue—a sort of necessary evil. And so full effect 
might be given to each enactment without modifying the lan
guage of either- the Creditors’ Relief Act necessary, and given 
full effect to, where no assignment was procured; the other Act 
taking effect the moment the assignment was made. And, that 
being so, and the spirit of the enactment being y among
creditors—as near to bankruptcy or insolvency as possible—and

deed* ami in-*!rumen!* or oilier transactions made or entered into in fraud 
of creditor*, or in violation of this Act.

Section 14 of the name Act is a* follow*:
14. An assignment for the general benefit of creditor* under till* Act 

-hall take preeedenre of attachment*, garnishee orders, judgment*, exeeu 
Hons not completely executed by payment and order* appointing receivers 
hy way of equitable execution subject to the lien, if any. of an execution 
creditor f«T hi* cost* where there i* but one execution in the Sheriffs hand» 
or to the lien, if any. for hi* cost* of the creditor who ha* the first execu
tion in the Sheriff** hand*.

45

4
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being bound by the expressed injunction of the Legislature Vo 
treat these enactments as remedial, and to give to them such fair, 
large, and liberal construction as would best ensure the attain
ment of the objects of the Acts according to their true intent, 
meaning, and spirit,I had no difficulty in reaching the conclu
sion that the words “shall take precedence of executions not 
completely executed by payment” should he given their liberal 
meaning, llow erroneous that opinion must have been appears 
from the fact that not one of the other Judges who expressed an 
opinion in Henderson's ease was of the like opinion. And yet 
these things must not be lost sight of in dealing with this, or 
with any other, case arising under the enactment.

The right of the execution creditors in Henderson's case 
was finally rested upon the 6th section of the Creditors’ Relief 
Act ; when then does the 4th sub-sec*ion of that section come into 
play so as to override the 14th section of the Assignments and 
Preferences Act! One answer must be, after a judgment in 
their favour in the interpleader: because Hemh rson's case says 
so. But does it at any earlier stage?

My answer must be, no. And I am led to that conclusion 
from the following considerations, in addition to those 1 have 
already mentioned pointing that way. The purpose of the enact
ment is equality among creditors; to do away, largely, with the 
advantages of having the first execution or indeed any execu
tion. The benefits of the 4th sub-section are not for the first 
execution nor for any execution; any creditor may come in 
under sub-sec. 6, if allowed by the Judge, and time may be 
given to enable them to place executions, or certificates, the 
equivalent of executions, in the Sheriff's hands. So that it 
seems to me to be quite plain that until judgment in the inter
pleader issue, at all events, no execution creditor has a right 
which excludes any other creditors; the purpose of the enact
ment. equality among creditors, yet holds good and may be 
given effect to. Then, that being so. an assignment is made under 
which the assignee represents all creditors alike: and, acting for 
those who are not yet barred, asks for equal rights for them, 
rights which, if they could apply for them themselves, would 
doubtless be granted. Again, under the 12th section of the 
Assignments and Preferences Act, the right to attack the chattel 
mortgage in question is exclusively that of the assignee ; he in
sists exclusive right ; and that question has not yet been
tried at the instance of execution creditors and determined in 
their favour, as it had been in Henderson's case. On what 
ground can his right, under this section, to prosecute the issue as 
to the validity, against creditors of the chattel mortgagee in 
question, be denied; indeed, how can that issue be duly tried in 
his absence? All these things lead me irresistibly to the eon-

ONT

S.C.

1911

Meredith,

7037
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ONT. elusion that execution creditors’ rights against an assignee,
—— under the ruling in Henderson*8 case, cannot arise, at all events,

until they have judgment in their favour in the interpleader, 
___ or in some other binding way.

Sykes Something was said about “salvage;” hut we are not dealing
Soper w^h mere equitable rights, or even mere common law rights;
__  we are dealing with plain words of recent enactments, and must

cTo.r.’ give effect to them, not to that which might be the law if we
were at liberty to make it to fit each case according to our in
dividual notions. But is the word “salvage” applicable to such 
a claim as the execution creditors make? My notion of salvage 
is, a reward for success in perils undertaken : when the reward 
might well be the costs incurred—upon a liberal scale—and so 
generally a small share of the thing saved ; I could hardly call 
grabbing and retaining the whole thing, salvage; from the point 
of view where equality among creditors prevails it might perhaps 
better be described as “piratage” or “brigandage.”

Nor can I see anything in the other points so much urged in 
the argument before me. The obvious fact that the mortgage, if 
made in fraud of creditors, is in a sense not void but voidable, 
can surely make no difference. But it may be needful to point 
out that it is voidable, not void, in this sense, and only, because 
of the necessity, in almost all cases, that the creditor must reach 
out his hand to take the benefit of the law, must do some action 
shewing an election, as it were, to avoid it. It is not the judg
ment of any Court that makes the transaction void ; it is the 
enactment or the common law; the transaction is absolutely void 
because of the fraud ; the Courts do but find the fact and give 
judgment accordingly. It may be that in most cases litigation 
is necessary or advisable; hut none the less a Sheriff, or other 
person having authority, may take the property as that of the 
fraudulent debtor ; he needs no authorisation of any Court. If 
sued for trespass or in trover he must succeed if the plaintiff’s 
case depends upon a transaction vitiated by fraud on creditors. 
It is true that the 12th section of the Assignments and Prefer
ences Act mentions only the right of suing; but, assuredly, if 
the assignee can obtain possession of the fraudulently trans
ferred property in any other lawful way, he may take it and deal 
with it as part of the estate assigned to him.

As I pointed out in Henderson's case, the assignee there— 
one of the Judges of the Supreme Court of Canada mistook the 
reference to the assignee for a reference to a creditor—had never 
had an opportunity of joining in the contest as to the validity of 
the transfer attacked in the interpleader issue; in this case the 
assignees have the opportunity, and desire, to exercise their ex
clusive right to attack it; ami that right must, I think, be given 
to them and exercised in their favour.
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I must find the issue joined in favour of the assignees, who ONT. 
should also have their costs, from the other parties to the 
issue, throughout. 1913

Judgment for plaintiffs.

Annotation—Assignments for creditors (HUB—201—Rights and powers Annotation
of assignee. -------

Rights and
Where an assignment lms been made under the provisions of the As- powers of 

signmenta and Preferences Act, 10 Edw. VII. (Ont.) eh. 04. R.S.O. 1014. assignee 
ch. 134, there is a special provision of that statute giving the assignment 
priority over pending executions and analogous process for recovery by 
creditors out of the assignor's estate. The title of the statute is “An Act 
respecting Assignments and Preferences by insolvent persons," and while 
lacking any process for involuntary assignment, and not being in strict 
ness an insolvency law, its general effect and purpose is to distribute pro 
rata the assets of insolvents who execute voluntary assignments of their 
whole estates for the general benefit of their creditors.

Section 14 of the Assignments Act is as follows:—
"An assignment for the general benefit of creditors under this Act shall 

take precedence of attachments, garnishee orders, judgments, executions 
not completely executed by payment, and orders appointing receivers by 
way of equitable execution, subject to the lien, if any. of an execution 
creditor for his costs where there is but one execution in the sheriff's 
hands or to the lien, if any, for his costs of the creditor who has the 
first execution in the sheriff's hands.”

As shewn by the report of Soper v. I’uIuh. 10 D.L.R. 848, out of which 
the present ca-e of Silken v. Soper arises, the interpleader order on the 
contest between the chattel mortgagee and the seizing execution creditor, 
had contained the usual clause for participation by other execution cre
ditors in the benefit* of the contest raised by the sheriff's interpleader.
Such a clause is commonly worded as follows:—

“And it is further ordered that any other execution creditors desir 
ing to take part in the contest of the said issue shall be at liberty to do 
so upon placing their executions against the goods of the defendant in 
the hands of the said sheriff within . . . days from this date, and upon 
notifying within the same time the solicitors for . . . (on execution 
creditor) (who shall have the conduct of the said issue for ;ill execution 
creditors taking part in it) of their desire to come in and of their agree
ment to contribute pro rata to the expense of the said contest according to 
the statut» in that behalf.”

The effect of the decision in Nykee v. Soper is that under the ordinary 
interpleader order, although containing a clause for participation by other 
creditors in terms of the Creditors’ Relief Act, 9 Edw. VII. (Ont.) ch.
48. R.S.O. 1914. ch. Ml. the original attacking creditor as well as 
others who may come in and contribute to the expense of attacking an 
invalid chattel mortgage, are subject to be displaced by a statutory us 
signment for benefit of creditors made on the eve of the final disposition 
of the case which they have made out.

Sub-sec. /> of sec. 0 of the Creditors' Relief Act. permits the inclusion 
in the interpleader order (i.c., the order directing an issue to be tried) of
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it direction that one creditor 'hall have the carriage of the proceeding* 
for the attacking creditors, in which event the co?,ts ‘‘as between solicitor 
and client" of the interpleader proceedings conducted by the creditor so 
selected, shall lie a lirst charge upon "the money or goods which may In* 
found by iht priHTciliiig* to Ik* applicable upon the executions" (or certi 
Hetties). If. however, the creditors’ rights are entirely superseded by the 
claim of the assignee for Iteneflt of creditor « and the assignee appointed 
penilmtv lilc intervenes in the interpleader issue and obtain* u judgment 
establishing his claim, there would appear to In* some doubt as to the 
applicability of suit-mm-. The goods seized would in that event not be
found by the proceedings to be "applicable upon the executions." The 
same result would, of course, ensue if the creditors abandoned their attack 
upon the assignment being made. In effect, the creditors properly joining 
to attack a fraudulent chattel mortgage under the Creditors* Relief Act 
are compelled to merge their interests with the body of creditors acting 
conjointly under the Assignments fur Creditors Act under the name and 
authority of the assignee for creditors, and this takes place at the will of 
the debtor himself whose fraud is the subject of attack. It may lie that sub- 
sec. 8 is not all comprehensive on the control of costs, and that, apart 
from the statute, the general body of creditors acting through the assignee 
may lie compelled, even if unwilling to do so. to reimburse their costs to 
those of the creditors who had instituted the attack in interpleader against 
an adverse claim, when the assignee takes over the lienelit of their pro 
feeding*. The time limited under *tib-see. li of see. it (Creditors’ Relief 
Act. tt Kdw. VII. ch. 4X) for other creditors to coiuc in will be effective 
only so long as the Creditors’ Relief Act continues to govern the eon 
test and the distribution of the proceeds. And if the debtor assigns, a 
creditor who had failed to come in under sub-secs. 4 to li and contribute 
pro nila to the expense of contesting a chattel mortgage, may share in the 
lienclits taken over by the assignee for creditors generally. It seems 
probable that lie could share in the assignment proceedings although for 
mallv barred a- an execution creditor oil declining to assist in the inter
pleader.

The ease of J'ulon \. Soper. 4 O.W.N. 163U, which was the trial of the 
interpleader with the chattel mortgagee cairn* on for hearing before Mere
dith, O.J.C.P. after tlie decision in My kin v. No per, above reported, and an 
order was made making the assignee a party thereto and giving judgment 
in his favour on the issue, hut payment out of the estate of the executio, 
creditors’ costs was made a condition pmvdent to his intervention.

A* said by Meredith. C.J.C.P., ill Sykes v. Soper, reported supra, the 
execution creditors’ rights against an assignee cannot arise "until they 
have judgment in their favour in the interpleader or in some other binding 
way." The latter part of the quotation seems to imply a reservation of 
opinion as to possible contingencies not present in the Sykes case. Thi* 
raises u question whether it is |Kissihle in any other way and upon any 
other contingency arising under a sheriff's interpleader, to so segregate and 
charge the proceed» in favour of attacking creditors in advance of the 
Him! determination of the issue even as against an assignee for creditors. 
4 iremnstances of that kind are more likely to arise where the goods seised



14 D.L.&. Svkk* v. Sopkk.

Annotation [coal in in it <—Assignments for creditors i ? Ill B—20'—Rights 
and powers of assignee.

have twiii «obi «uni the proceed» paid into ( unit. A Usual form of pre 
liminary order i- that the qiie-tion of costs and all further question» Iw 
re-cr\H to In- di»|n*ed of at tlie trial of the issue. Hut if till- form 
leave- an opportunity to the debtor by hi- voluntary assignment to change 
the creditor's right-, and if it lie possible for the attacking creditors under 
another form of order to acquire in advance tas by some provisional dc 
duration in the interpleader orderi. right- which would not In* subject 
to the Assignments Act. it may In* expected that a variation from the 
u«ual order will In* attempted by -omc such means a- ordering, that in the 
event of the creditor»* -mve-s in the is-ue. the fund in Court should In* 
charged with the amount of the contesting creditor-" claim-, in an effort 
by creditors to gain a title or lien which would not lw* -object to In* abro 
yated by sec. 14 of the Assignments ami Preferences Act. ICI Kdw. VII 
(Out.) eh. 64. See the deci-ion in hortor \ /Vo/»/#V Trim! /'##. i II.< . i. II 
l>.t*ll. 4M. ante.

GRAHAM v. “THE E. MAYFIELD."

Exchi tfui t Court of ( 'it nada l.Vura Scotia Ait in irait it Dintrnl). Ihyndah . /. ./. 
March 24. 1913.

1. SllimNU (I III 111 | - DkI'HIVIXO VKMMKL OK lOKTII AT INK K IjARlim 
FOB BE8VI.T1X0 1N.II KY.

Where, while the plaintilf was warning a Imat into a berth at a 
•lock with line- fastened to the dock, those in charge of the defendant 
vessel, knowing of the plaintiff* Intention, so mameux ml their boat 
with the aid of it- auxiliary power, a- to take possession of the berth 
ami exclude the plaintilfs Imal therefrom, so that the hitter was com 
pclled to lie hi a roil* position in a stream, and on the ebbing oi
the tide, fell over and wa- wrecked, the defendant boat is answerable 
in damage-: the taking of the berth away from the plaintilfs ve*»c 
under the ci mi instance*, wa* an unreasonable exercise of the right <■' 
navigation.

Action for damages against a ship for loss arising from im
proper navigation.

The evidence for the plaintiff was that the plaintiff’* vessel, 
the “Stella Maud,” and the defendant ship Imtlt loaded coal 
at Parrslmro. NX, for F. W. Dimock at Windsor. N.S., hoth 
intended to discharge at Ditnock's wharf at the latter place, and 
it was agreed that which arrived at the latter wharf first would 
have the In-rth at the wharf. Both left Pamdioro alunit the same 
time, hut the “Stella Maud” arrived at Windsor alunit six o'clock 
in the evening, alxiut half an hour ahead of the “K. Mayfield.” 
When tin “Stella Maud" arrived abreast of Dimock's wharf 
she began to pay out her anchor, hut it did not take hold of the 
Ixittom (piieklv and went past the wharf,striking the next wharf, 
•s », carrying away her jihlxiom. A four-inch line was then 
put on tin cleat on tin1 face of Dimock's wharf and another 
-mailer line wax put to Shand's wharf. They then i to
raise the anchor and haul her into Dimock's wharf and while
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doing so the “E. Mayfield” came up, being propelled by gasoline, 
and went into Dimock’s wharf and took the berth. The plaintiff 
ealled to the captain of the “E. Mayfield” and told him that he 
had his line first on Dimock’s wharf, but the latter ship did not 
give him the berth but remained there.

As the tide was then high and the wind blowing on the wharves, 
the “Stella Maud,” which had sails only, was compelled to take 
the l)crth at Shand’s wharf. They were only able to get her 
into five feet of the wharf, and she was made fast there. The 
captain made enquiries and learning that it was a mud bottom, 
did not list his vessel on the wharf. The tide here has a fall 
of about twenty feet and when it is out there is only a small 
stream in the centre of the Avon river, the decline from the 
berth in front of the wharf being very steep. When the tide fell, 
the “Stella Maud” fell over into the centre of the river and be
came a total wreck.

The defendant’s evidence was that when the “E. Mayfield” 
arrived at Dimock’s wharf, the plaintiff's vessel was anchored at 
Shand’s wharf. They also when putting their lines on Dimock’s 
wharf, searched with a lantern for lines from tin* “Stella Maud” 
to that wharf but could find none.

./. L. Ralston, and V. If. Fullerton, for plaintiff.
II. Melli8h, K.C., for the “E. Mayfield.”

Drysdale, L.J. :—The action here is based on the navigation 
of the defendant ship in an unreasonable manner to the injury 
of the plaintiff’s vessel, the “Stella Maud,” whilst both vessels 
were using the navigable river Avon.

It seems both vessels were coal-laden and bound up said river, 
consigned to Dimock, a coal dealer at Windsor, in Hants ( ounty, 
and both were making for a wharf in the Port of Windsor known 
as Dimock’s wharf. It is very clear that a navigable river is a 
public highway, navigable by all His Majesty’s subjects in a 
reasonable manner and for a reasonable purpose. This right, how
ever, must be exercised in a reasonable manner, since each person 
has a right with every other person to its enjoyment and the en
joyment of it by one necessarily to a certain extent interferes 
with its exercise by another, and what constitutes reasonable use 
depends on the circumstances of each particular case. The plain
tiff's vessel it seems was sailing up the river and to the knowledge 
of those in charge of the defendant ship, bound for Dimock’s 
wharf. The plaintiff’s vessel was using sail only, whilst defendant 
vessel has auxiliary power. The plaintiff’s vessel was leading 
with the right of way and made for the wharf mentioned, where a 
safe berth at the end of the wharf was awaiting the first arrival. 
In trying to make the berth, the plaintiff failed to drop his anchor 
quite in time and brought up in front of the next wharf up river,



14 D.L.R.j Graham v. “The K. Mayfield.” 507

known as Shand’s wharf. The plaintiff then promptly took steps 
to warp his vessel, the “Stella Maud,” into Dimock’s wharf, or 
rather into the berth arranged for vessels at the outer end of such 
wharf.

The charge against the defendant ship is that whilst plaintiff 
was in the act, of docking his vessel or warping her into the berth 
mentioned, the defendant vessel, by the aid of its auxiliary power, 
unreasonably and improperly interfered with the plaintiff's ship 
whilst in the act of docking, and by the aid of its said power 
slipped past the plaintiff’s vessel into the berth that plaintiff 
had almost reached and into which by the aid of a line then al
ready fastened to said Dimock's wharf, the plaintiff was actually 
in the act of taking; that by such a manœuvre the defendant 
unreasonably and improperly crowded the plaintiff’s vessel out 
of her intended berth and compelled her to remain in a dangerous 
place, where, owing to the ebbing of the tide, she suffered damage. 
After having given the extended notes in this case full considera
tion, I feel obliged to make the following findings:—

The plaintiff with his vessel the “Stella Maud” was, to the 
knowledge of those navigating the defendant vessel, in the act 
of warping into the Dimock berth at the time the defendant vessel, 
by the aid of its auxiliary power, slipped by and took possession 
of the berth.

That when the defendant vessel and those in charge decided 
on and put into execution the manœuvre that enabled the “E. 
Mayfield” to take the berth, the defendant vessel’s master well 
knew he was preventing the plaintiff's vessel from completing a 
manœuvre that would in a then very short time have given the 
“Stella Maud” the berth.

CAN.

19 IS

FIELD.” 

Dryedsle. LJ.

I find that when the defendant vessel attempted its manœuvre 
to take the berth, the master of the “E. Mayfield” had full notice 
that the “Stella Maud,” by the aid of a bow-line then fastened 
to Dimock’s wharf, was in the act of docking at that wharf and 
that the act of taking the bed on the part of the “E. Mayfield” 
was deliberately performed for the purpose of first acquiring 
the berth, notwithstanding the first arrival of the “Stella Maud” 
in the immediate vicinity, and notwithstanding the fact that the 
“Stella Maud” was then engaged in warping or in endeavouring 
to warp in.

It was argued that the “Stella Maud” had grounded in front 
of Shand’s wharf and could not be warped in as intended, but 1 
have no doubt that in a short time, viz., at high tide, the warping 
in would have been completed had it not been for the act of the 

!.. Mayfield."
I think I am obliged to hold under these findings that those 

in charge of the “E. Mavficld” were unreasonably exercising the 
right of navigation on the occasion in question, and to the preju
dice and injury of the “Stella Maud.” I think also the injury
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regard as unreasonable navigation, was directly due to defendant’s 
acts found above. It was urged that the injury suffered by the 
“Stella Maud" was caused by her own neglect of reasonable

“Tim May*

precautions at Shand's wharf, but I think the evidence does not 
establish this contention.

I will either assess the damages myself after hearing the parties,
DryMinle, L.J. or adopt the usual way of assessing damages in this Court by a 

reference to the registrar, assisted by two merchants, as counsel 
may desire.

Judgment accordingly.

ALTA. DOMINION BANK v. MARKHAM CO. Ltd.

S.< .
1913

Alberta Supreme Court, Stuart. J. ANovember 10, 1013.

1. Chattel mortgage (|V—51)—Assignment by deposit—Mortgagee
WITH LEGAL TITLE.

The chattel mortgagee to whom the legal title has been transferred 
by tlie terms of the chattel mortgage may effectually create en equit
able mortgage by deposit of the documents evidencing the title so 
acquired which will 1m» given effect ns ugain-t execution creditors of 
the mortgagor in a ease in which the registration laws do not apply 
and in which the rights of the mortgagor nre not affected.

[Jones V. Ttcohey, 1 A.1*11. 207; Itonia v. Itobertson, 2 Terr. L.K. 21, 
referred to.j

2. Hanks (6 VIII A—1(17 j—Secuiuty— Deposit of chattel mohtoaues
HELD BY BOBKO WEB.

Where, as collateral to advances, the borrower has deposited with a 
bank a chattel mortgage made by another in his favour with a verbal 
agreement with the bank manager that the same should be held a* 
security, the bank d<M»s not lose its lien by parting with the deposited 
document of title for the purpose of allowing the Inirrower to pro
ceed upon same and realize his claim.

[A’j» parte Morgan. 12 Ves. t$. applied. 1

Statement Trial of an interpleader issue in which the claimants, the 
Dominion Bank and John Bradley were plaintiffs, as against 
execution or attaching creditors of one McDougal.

G. II. II> ntvuod, for the Dominion Bank.
G. E. Winkler, for Bradley.
C. C. McCaul, K.C., and G. L. Valins, for Markham Co. and 

other execution creditor* of C. McDougal.
C. A. Grant, K.C., for Revillon Wholesale Ltd., execution 

creditors of Bradley.

Stuart, J.:—This is an interpleader issue. On June 10. 
1918, upon the application of the sheriff of the Edmonton judi
cial district, the Master made an order in a number of actions 
in which C. C. Markham Co. Ltd., and others were execution 
or attaching creditors and one Charles McDougal was execution
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debtor, and in another action in which Revillon Wholesale Ltd. 
were execution creditors and John Bradley was execution debtor, 
which order directed an issue to be tried in which the Dominion 
Bank ami John Bradley should be pluintirt's and the execution 
and attaching creditors other than Bradley should be defend
ants. The order directed further, that the issue to be tried 
should lie. whether at the time of the seizure by the sheriff, the 
goods and chattels seized, or any of them, were the property of 
the claimants, that is. the Dominion Bank and John Bradley, as 
against the execution and attaching creditors, or unv of them, 
and that on the trial of such issue it should be open to the exe
cution and attaching creditors or any of them to contest the 
validity of any securities held by the Dominion Bank or John 
Bradley as against the creditors generally or tin* judgment exe
cution or attaching creditors, or any of them. By a further 
order made October 1, 1913, by Mr. Justice Beck, one James A. 
MacKinnon, the assignee for the benefit of creditors of Charles 
McDougal was added as a party defendant in the issue and the 
plaintiffs in the issue were directed to prove their claim as 
against the said assignee as well. This latter order directed 
the issue to be “amended accordingly.’9 The order of the 
Master, however, did not direct the preparation of the issue, and 
no formal issue was in fact ever prepared. The case came on 
for trial before me simply upon the two orders mentioned, 
which, as I pointed out at the trial, is an objectionable prac
tice, inasmuch as it conduces to confusion rather than to clear
ness with regard to the position of the parties. 1 have had 
reason on several previous occasions to observe that solicitors 
seem to be forgetting the well-established practice in inter
pleader which was based upon good reasons and should. I think, 
be still adhered to.

The peculiar position in which Hevilion Wholesale Ltd. and 
Bradley stand will be made clear by a statement of the facts. 
These parties as well as the Dominion Bank were represented 
by different counsel, but one counsel appeared for all the exe
cution creditors of McDougal. No one appeared at the trial 
for the assignee of McDougal.

On February 7, 1911, Charles McDougal gave a mortgage to 
the firm of Dutton and Timson. railway contractors of Winni
peg, to secure an indebtedness of $3,f»00. This mortgage was 
given in the Province of Saskatchewan where the horses and 
other chattels covered by it then were. McDougal himself was 
a railway contractor. He got into financial difficulties and his 
contracting outfit was seized by a sheriff. He appealed to Brad
ley, also a railway contractor, for assistance and Bradley ad
vanced him $2,<>00 for the purpose of releasing the chattels. 
Ah security. Bradley took a second mortgage on the same chat-
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tels as were covered by the mortgage to Dutton and Timson. 
which, as I understood the evidence, were also the chattels un
der seizure. Iradley borrowed the money to lend to MeDougal 
from t! v* Dominion Hank with whom he had a line of credit 
and to whom he was already indebted in a large amount, namely, 
about $50,000 or $00,000. Then in May, 1911, Bradley sold to 
MeDougal some 18 horses and took from MeDougal certain docu
ments which were described as “lien notes,” but which were 
not put in evidence. Counsel for the bank had in Court what 
he said were copies of these notes, but no witness could prove 
the copies or the contents of the originals and the originals had 
been lost. These copies, although left with the clerk and im
properly bearing an exhibit stamp are not part of the record. 
In August, 1911, MeDougal removed all the chattels covered 
by the mortgages as well as the horses purchased under the 
“lien notes” to Alberta. In November, 1911, Bradley paid off 
the mortgage to Dutton and Timson and took an assignment of 
it to himself.

Sometime in 1911, the exact date not being stated and not 
being mentioned, Bradley, while still indebted to the Dominion 
Hank deposited the two mortgages, the assignment and the 
“lien notes,” with the bank in Saskatchewan as collateral secur
ity for his indebtedness.

In the fall of 1911 and the winter of 1911 and 1912, Me
Dougal did some contracting and freighting in Alberta with 
his horses and general outfit for the Canadian Northern. In 
the spring and early summer of 1912 he did some freighting 
for Bradley, who also seems to have transferred his operations 
to Alberta, although he was still much in Saskatchewan.

In May or June, 1912, MeDougal sold a half interest in his 
outfit to one Morrow and seems to have gone into partnership 
with him. Apparently, owing to some delinquencies of Morrow, 
MeDougal and Morrow got into difficulties with Bradley and 
began an action against him for moneys earned.

In 1912 the Dominion Hank handed back to Bradley the 
mortgages and the lien notes, upon what terms it is difficult 
to decide because Tucker, the manager of the Brandon branch 
of the Dominion Bank, where the documents had been was not 
in charge there until May, 1912, and the documents, according 
to his evidence—he was the only officer of the bank who gave 
evidence—had been redelivered to Bradley before he took 
charge. Bradley said that the bank had sent the documents 
up to Edmonton but Mr. Dickson of the then firm of Robertson 
and Dickson who were acting for Bradley said that they had 
come from Bradley to them. Dickson said that the last time he 
saw the documents was when Morrow was in the office exam
ining them. At any rate they were then lost and have never



14 D.L.R.] Dominion Bank v. Markham Co. 511

been found. Copies of the mortgages and the assignment were ALTA, 
available and were put in evidence.

Bradley had a bookkeeper named Phillips. On January 1QI3
15. 191! j, he executed a general power of attorney giving Phillips ----
power, among other things, "to compound, compromise and 
accept part in satisfaction for the payment of the whole of any r
debt or sum of money payable to me or to grant an extension Markham 
of time for the payment of same either with or without security < 0- 
or otherwise to act in respect of the name as to my said attorney smart, j.
shall appear most expedient.”

Phillips seems to have eouie up to Alberta to look after 
Bradley’s interests, and on February 22, 1913. McDougal gave 
a new chattel mortgage to Bradley. Bradley in the evidence 
denied that Phillips had any authority to take this chattel mort
gage. hut in view of the power of attorney, 1 think Phillips had 
authority to do what he did. This mortgage contained long re
citals. It recited the mortgage to Dutton and Timson and the 
assignment of it. It recited certain conditional sale agreements 
apparently covering the horses mentioned in the lost “lien 
notes” and being identical, probably with those ‘‘lien notes.”
It recited that the mortgagor was indebted in further sums to 
the mortgagee, and that the mortgagor admitted an indebted
ness of $15,000, and that in consideration of this indebtedness 
“and to settle a certain action pending in the Supreme Court 
wherein the mortgagor is plaintiff and the mortgagee defendant, 
the defendant has agreed to settle the said account with the 
mortgagor at and for the sum of $12,500 as the security of these 
presents and the mortgagor in consideration of the revision and 
reduction of the sum of $2,500 of the mortgagee's accounts has 
agreed to execute these presents.” McDougal mortgaged again 
the horses and outfit which are stated in the mortgage to be “at 
or in the vicinity of Edmonton, on railway construction, and 
at or near mile 72 in British Columbia.” Phillips took the 
aflidavit of bona fid at in respect of this mortgage as agent for 
Bradley and the mortgage was tiled with the registration clerk 
on February 25. 1912.

The horses in question were brought into Edmonton on 
April 7. 1913. McDougal. by a document in writing over his 
signature, appointed one Patrick as his bailiff to take possession 
of all his horses and other chattels in Edmonton, “and upon 
collecting the same, to hand the whole of same, subject to my 
approval to John Bradley and his receipt for the same shall be 
your sufficient acquittance and discharge.”

On April 8, Revillon Wholesale Ltd. issued a writ of execu
tion against the goods of Bradley for the sum of $544.88.

On April 9. 1913, C. C. Markham Co. Limited, in a suit in 
which McDougal & Morrow were defendants, issued a writ of 
attachment against the goods of McDougal and on the same day
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the sheriffs bailiff, one Third, acting under tin* licvillon <-w 
cution and tin* Markham attachment, seized the horses in que< 
tion at the railway freight sheds in Edmonton. Third tsaid In- 
found Bradley and one Creighton, in the freight otfii •• arrang
ing for shipment and that McDougall was not there. lie did 
not say what he heard Bradley say or how In* knew lie was ar
ranging for shipment. Bradley swore that In* told Me. Don gal 
that he had better sign the authority to Patrick, but that, he did 
not go into possession, that Patrick had taken possession for Mc- 
Dougal and that it was MeDougal who was shipping the horses 
away to go to work. MeDougal swore that at tin- date of the 
last mortgage of February 22. 1913. 24 out of tin* 54 horses 
were in British Columbia. MeDougal did not say whether he 
had ever given his approval to Patrick’s handing the horses over 
to Bradley and he was not asked. He did say that Bradley had 
taken two carloads of grading machines, tents, equipments and 
supplies and had moved them out but that the horses were 
caught by the writs.

On May 21. 1913, Markham «£ Co. having obtained judgment 
Issued execution against the goods of MeDougal for $638.52. 
On May 20. 1913, Hislop & Good ridge issued execution against 
the goods of MeDougal for $266.63. On December 3, 1912. 
Neilson had issued execution against MeDougal for $190.

it appears from the interpleader order that the sherift* ob
tained his summons asking the parties to interplead on April 
22, 1913. The interpleader order was made on J une 10. On 
duly 10. MeDougal assigned for the benefit of creditors to Mc
Kinnon.

It is quite evident from the evidence of MeDougal himself 
and I so find that, on February 22, 1913, the date of the last 
mortgage. MeDougal was insolvent. This finding, however, is 
not necessary to the decision I am about to give. It was ad
mitted that the horses or at least some of them were covered by 
all the mortgages, and it is clear from the evidence of William W. 
Bradley that some 7 of the horses sold to MeDougal and cov 
ered by the “lien notes’’ were among those seized.

I may say at once that the claim of Bradley and the bank 
so far as it rests upon the so-called “lien notes’’ cannot, in my 
opinion, succeed. The contents of these documents were never 
proven, and in the absence of any evidence in regard to their 
contents, I cannot assume from the mere use in evidence of the 
term “lien notes’’ that they had the effect of leaving the pro
perty in the horses in Bradley. Neither do I think the re
citals in the mortgage of February 22. 1913. are sufficient to 
prove the contents of the documents referred to.

On the other hand I think it is quite clear from the evid- 
• nee that Bradley did deposit the two mortgages and th<* assign-
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ment with the Dominion Bank us security for his advances. 
This call be done by a mere deposit of the mortgages and by 
verbal arrangement. Bradley di I indeed say that he had signed 
something to the effect that “the manager wrote up a piece that 
this is the property of the Dominion Bank and I signed it. hut 
I do not think that the non-production of that writing is fatal. 
The probability is that it was an endorsement on the mortgage 
itself though of course no such endorsement appears on the 
copy produced. But taking Bradley's statement as it stands, I 
think it is obvious that the terms of the deposit were made ver
bally. I refer to 21 Hals. 79 to 83.

No question was raised as to the non-registration of the mort
gages in Alberta, no doubt, on account of the well-known deci
sions in our own Courts, that this is unnecessary where the 
chattels were in another jurisdiction, when the mortgage was 
there signed and have since been brought to Alberta : Jones v. 
Twohcy, 1 A.L.R. 297; Bonin v. Robertson, 2 Terr. L.R. 21.

The question of the circumstances under which the bank 
ceased to have possession of the mortgages is important.

Tucker’s evidence cannot he accepted in its entirety because 
he was speaking of something that occurred before he assumed 
charge at Brandon. On the other hand. Bradley asserted that 
the bank sent the documents to Edmonton themselves. Dick
son’s evidence is also uncertain, but there can be no doubt of 
the original deposit, and in the absence of the clear evidence 
that the bank gave up all claim upon the documents, I think the 
Court ought to assume that whatever possession of them was 
given to Bradley, was given in order to allow him to proceed 
upon them and realize his claim. I do not think the hank 
thereby lost its lien : Ex parti Maryan, 12 Ves. Jr. (i, Hals., vol.
21, p. 82.

The hank’s claim can only be to the amount of the account 
between the original mortgagor and the original mortgagee. 
The mortgage of February 22, and Bradley’s evidence, shew 
that MeDougal’s délit to Bradley secured by the original mort
gages had not been paid.

It was contended that the taking of the mortgage of Feb
ruary 22. 1913, had the effect of wiping out altogether the pre
vious mortgages. But. however that may lie as regards Brad
ley, I am unable to see how the bank’s rights could be affected 
by that circumstance. It is not shewn that the bank either 
knew of or assented to that later mortgage or that at the time 
of their parting with possession of the original mortgages, the 
taking of the later mortgage was contemplated at all.

I think, therefore that the hank is entitled to succeed in 
so far as any of the horses seized are identical with horses cov
ered by the mortgages but that the execution creditors of Mr. 
McDougal are entitled to succeed in so far as the horses sold
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by Bradley to McDougal are concerned. Inasmuch as Bradley 
was not shewn to have any ownership in the horses sold to Mc
Dougal and inasmuch as 1 have held that as legal mortgagee of 
the other horses he had given an equitable mortgage to the bank 
which had not been revoked at the date of the seizure, I think 
Revillon Wholesale Ltd. are unable to establish any claim of 
any kind. If the bank had failed to uphold their claim under 
the original mortgages and that mortgage of February 22 had 
been held good, a question would have arisen whether Bradley 
had not gone into possession prior to the seizure so that the 
execution of Revillon Wholesale Ltd. would attach; but in the 
view 1 have taken of the matter it becomes unnecessary to deal 
with that question. Inasmuch as there has been a partial failure 
and partial success on each side, 1 think each party should bear 
his own costs, except that, if any party can shew that he was 
put to additional costs by the course taken by Revillon Whole
sale Ltd., they are entitled to judgment against that firm for 
the amount of such additional costs. Inasmuch, however, as 
the seizure was made as much under the Markham writ of at
tachment as under Revillon’s fieri facias, I think there will pro
bably be no such additional expense shewn.

1 think the sheriff’s costs of the interpleader proceedings 
and the costs of possession should be divided proportionately to 
the value of the chattel mortgage horses and the so-called “lien 
notes” horses, included in the seizure and should rest upon the 
two classes of horses and be paid bv the parties now found en
titled to them in that proportion. 1 have, no doubt, from what 
was stated at the trial, that these costs and expenses can without 
much difficulty be adjusted and arrived at upon that basis.

./ udgm nit accord in gl y.

DAHL v. ST. PIERRE.

Ontario Supreme Cuiut (Appellate Hi vision ). Meredith, Marian n,
and Mayer, JJ.A., and Leitch, \ o vein her 7, 1013.

[Dahl v. St. Pierre, 11 D.L.R. 775. 4 O.W.X. 1413. affirmed.]

Specific performance (§ I K 1—.*$0)—Contract for sale of 
land—Payments—Failure to make within stipulated’■ time— 
Default—Waiver.]—Appeal by the defendant from the judg
ment of Lennox, .1., 11 D.L.R. 775, 4 O.W.N. 1413.

F. D. Davis, for the defendant.
M. K. Cowan, K.C., and J. W. Pickup, for the plaintiff.

The Court dismissed the appeal with costs, being of opinion 
that there had been a waiver of the condition that time should be 
of the essence of the contract.
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PRESSICK v. CORDOVA MINES Ltd. ONT.

Ontario Supreme Court ( Appellate Division), Mulock, C.-f.Ex., Eiddell. S. C.
Sutherland, and Ecitvh, JJ. So vernier 10, 1913. 1913

1. Master and servant (8 11 It 4—100)—Servant’s assvmption of risks
—Knowledge of defect.

Where a mine proprietor leaves a winze in the mine unprotected, con 
trary to a statute requiring protection, and supplies the employee with 
a defective wrench to use in his work on a drill, by reason of which 
negligence and defect the employee fell down the winze and was 
killed, the employer's liability is not taken away by a finding that tIn
employée might have avoided the accident by exercising more care in 
using the defective wrench, if there is no evidence that the employee 
knew the wrench to bo defective.

[Prcssirl, v. Cordova Mines, 11 D.L.R. 452, affirmed in the result on 
an equal division.]

2. Master and servant (8 II IH»—27b)—Assumption or risks—Negli
gence OF FELLOW SERVANT—COMMON EMPLOYMENT.

For the breach by the mining company of a statutory duty to guard 
an opening or shaft in a mine, which neglect was the cause of a mine 
employee falling down the opening, it is no defence that the failure to 
guard was due to the negligence of a fellow-servant in the course of 
their common employment.

[droves v. 1 Yimbornc, [IS98] 2 Q.li. 402. applied.]

Appeal by the defendants from the judgment of Latch ford, statement 
J., Pressick v. Cordova Mines Lid, 11 D.L.R. 452, 4 O.W.N.
1334, upon tlie findings of a jury, in favour of the plaintiff.

Tlie action was brought by the widow of John Arthur Pres
sick, deceased, on behalf of herself and the infant children of 
the deceased, for damages for the death of the deceased, who 
was killed by falling down a winze or shaft in the defendants’ 
gold mine, in which he was working on a drill, under the orders 
of the defendants’ foreman.

The questions put to tlie jury and their answers thereto 
were as follows :—

1. Was the death of tlie plaintiff’s husband caused by any 
negligence on the part of the defendants? A. Yes.

2. If so, in what did such negligence consist ? A. The open
ing through which the man Pressick fell should have been 
guarded or protected in some manner.

3. Was the accident caused by any defect in the works, ways, 
machinery, plant, or pren ises of the defendants ? A. Yes.

4. If so. what was such defect? A. That wrench used was 
defective, also the opening being unguarded or unprotected.

5. Was the opening through which Pressick fell dangerous 
by reason of its depth? A. Yes.

6. Was it practicable to cover or guard that opening, having 
regard to the work of breaking down the pillar of ore on which 
Pressick was engaged at the time of the accident? A. Yes.

7. Could Pressick, had lie exercised reasonable care and dili
gence. have avoided the accident ? A. Yes.
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8. If so, in what did such negligence consist? 
have used more care in using a defective wrench.

9. What damages have the plaintiff and her children 
sustained by reason of the accident? A. $1,750.

Judgment was given for the plaintiff for that sum. and the 
defendants appealed.

The appeal was dismissed on an equal division of the Court.
//. E. Rose. K.C., and J. K. Pickup, for the defendants.
F. D. Kerr, for the plaintiff.

Mulock, C.J., was of opinion that the place where the work 
was being carried on was a mine within the meaning of tin1 Min
ing Act of Ontario, 1908, and that sec. 164 of that Act, as enacted 
by the Mining Amendment Act, 1912, sec. 18, sub-secs. 24 and 25, 
made it the duty of the defendants to guard the shaft or winze, 
and their failure to do so was a breach of a statutory duty; 
and, if failure to guard was the ultimate cause of the accident, 
then, irrespective of negligence of a fellow-workman, the de
fendants were liable: Groves v. Lord Wimborne, |1898| 2 Q. 
B. 402.

He was also of opinion that the jury’s finding with 
regard to the wrench, in answer to question 4, could not, upon 
the evidence, be disturbed; and that the a ns were to questions 
7 and 8 did not relieve the defendants of liability—having 
regard to the evidence and the charge they were meaningless; 
and there was no evidence that the deceased knew that the 
wrench was defective. The learned Chief Justice was, there
fore. of opinion that the appeal should be dismissed with costs.

Riddell, J., was of opinion, that, if the jury meant by the 
answer to question 8 to find that the deceased knew that the 
wrench wits defective, there was ample evidence upon which 
they might so find ; and that, upon the finding of contributory 
negligence, the appeal should be allowed and the action should 
be dismissed, both with costs.

Sutherland, J., agreed with Mulock, C.J.

Leitch, J., agreed with Riddell, J.

The Court being equally divided, the appeal was dismissed, 
and with costs, the dissenting Judges withdrawing their judg
ment as to costs, and agreeing that tin* appeal should be dis
missed with costs.

Appeal dismissed on rqual 
division of Court.
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GORDON v. COWLING.

Ontario Supreme Court (Appellate Division), Mulock, C.J. Ex., Riddell, 
Sutherland, and Leitch, JJ. November 15, 1913.

1. Costs (§ I—2d)—-On set-off ob counterclaim—Scale of.
The costs of a counterclaim should he on the scale of the court in 

which the action is brought, unless otherwise ordered by the court.
[Foster v. Vicgel, 13 P.R. 133, followed.]

2. Costs (81—2c)—Ox appeal—Cobbecti.no krkor which might have
BEEN CORRECTED BELOW.

Costs of appeal will not he awarded an appellant who succeeds only 
in respect of an error which was a mere oversight in the judgment 
appealed from and which it could he assumed would have been cor
rected had application been made to the trial judge.

Appeal by the plaintiff from the judgment of the County 
Court of the County of Welland dismissing an action for dam
ages for failure to deliver hay according to agreement ; and 
awarding the defendant $76 on his counterclaim for damages 
for refusal to accept hay shipped by the defendant to the plain
tiff.

The judgment was varied.
F. W. Griffiths, for the plaintiff.
No one appeared for the defendant.

The judgment of the Court was delivered by Riddell, J. :— 
The plaintiff brought his action in the County Court of the 
County of Welland, but failed, and now appeals.

The facts as found by the trial Judge are as follows. The 
defendant sold to the plaintiff all his timothy hay and lucerne 
(except what he needed for his own use) at $12 per ton f.o.b. 
The plaintiff was to have notified the defendant when he wanted 
the hay delivered, but failed to do so. Some 22% tons of 
lucerne were delivered to and received by the plaintiff, and a 
draft for $268 in payment therefor was accepted and paid. 
The plaintiff complained : (1) of non-delivery of the timothy ; 
and (2) of the alleged failure of the lucerne delivered to fill 
the contract. At the trial the County Court Judge found, and 
rightly found, against the plaintiff, holding that he should 
have given notice of the time at which delivery was required of 
the timothy, and further that the lucerne delivered was such as 
was contracted for. So far as these findings were concerned, 
we dismissed the appeal on the hearing. But the plaintiff also 
complains on this appeal that the trial Judge did not take into 
consideration the payment by the plaintiff of $50 at the time 
of the purchase. The point is specifically taken in the notice 
of motion; and we must, therefore, examine the proceedings as 
best we may without the assistance of counsel to determine the 
fact. That $50 was paid by cheque enclosed in the letter of the
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13th September, 1912, is quite clear; it is sworn to and not 
denied. The sight draft for payment of the lucerne was also 
paid before receipt of the lucerne. Therefore, all the goods 
received were paid for. and $50 more was paid by the plaintiff 
to the defendant.

The Court below gives $60, being “damages to the defendant 
for 30 tons” of timothy, i.e., damages for non-acceptance of 
timothy sold ; and also for “$16 for damages with reference to 
the lucerne.” This $16 is shewn by the reasons for judgment 
to be $2 per ton for 8 tons of lucerne sold to the plaintiff but not 
accepted. The $50 is not taken into consideration at all, as it 
should have been.

Accordingly, the damages awarded the defendant should be 
reduced by $50; and the judgment on the counterclaim will be 
for $26 in all. with costs on the County Court scale.

“The costs of a counterclaim should be on the scale of the 
Court in which the action is brought by the plaintiff, unless the 
Judge . . . makes a different order:” Court of Appeal in 
Foster v. Vicgel (1889), 13 P.R. 133. The appeal should be 
allowed to that extent.

As to costs, we cannot give the defendant costs—he did not 
appear on the argument. There is a double reason why the 
plaintiff should not have costs—he succeeds only in part, and 
he should have applied to the trial Judge to correct what is a 
mere oversight. There will be no costs of appeal.

Judgment accordingly.

ANDERSON v. BUCKHAM et al.

Alberta Supreme Court, Sim nions, J. October 15, 1913.

Action (§ II I)—62)—Union or choice of remedies—Joinder 
of defendants—Negligence action.]—Appeal by plaintiff from 
the order of the Master in Chambers directing the plaintiff to 
elect against which of the defendants he would proceed.

W. J. Hanley, for plaintiff.
F. Craze, for defendants, contra.

Simmons, J., held that an employee engaged in building con
struction and suing both the contractor and sub-contractor for 
personal injuries alleged to have been caused by defendant’s neg
lect to comply with the Building Trades Protection Act (1913), 
4 Geo. V. (Alta.) ch. 14, secs. 7 and 8, will not be compelled on 
delivery of his statement of claim setting up those facts to elect 
against which of the defendants he will proceed.

Appeal allowed.
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SLATER SHOE CO., Ltd. v. BURDETTE.

Alberta Supreme Court, Heck, ./. \overnier 25, 1915.

1. CORPORATIONS AND COSIPANIKH (8 VII C—370 I FOREIGN CORPORATIONS— 
—Unregistered extra-provincial com panier—Actions hy —Re
gistration PENDENTE LITE.

That an action was liogun by an extra-provincial company Iwforv 
being registered in accordance with sec. Itl «»f the Ordinance of 1903, 
ch. It. 1st sess. (Alta.). declaring that no such company "while un
registered" shall be capable of “maintaining'* any action in any 
court of the province, will not prevent the action being prosecuted to 
final judgment if the plaint ill' was registered in compliance with the 
Act pendente life: since it is only the "maintenance” ami not the 
bringing or commencement of an action that is prohibited by the Act.

\Blais v. Hankers Trust Carp., 14 D.L.R. 277 ; Smith v. Western 
Canada Flour Mills Co., 3 A.L.R. 348; Moon v. burden, 2 Ex. 22. 29; 
and He Jones, L.R. 9 Eq. 63, specially refer ml to.]

Action brought by an extra-provincial company before, but 
in which judgment was rendered after, registration in compli
ance with sec. 10, ch. 14, of the Ordinance of 1903. 1st sens. 
(Alta.).

Judgment was given for the plaintiff.
Frank Ford, K.C., for plaintiff.
//. Ii. Müner, for defendant.

Beck, J. :—This action, one upon a number of promissory 
notes, came on for trial before me to-day on admissions of fact 
which leave the sole (pleation for decision the question whether 
the plaintiff, a “foreign” company, can succeed ; it lieing ad
mitted that at the commencement of the action the company was 
not registered under the Foreign Companies Ordinance (Ord. 
1903, 1st sess., ch. 14, amended 1903, 2nd sess., ch. 19, Alberta, 
1907, ch. 5, 1908, ch. 20, 1909, ch. 4, 1911-12, ch. 4, 1913, ch. 9), 
although it is admitted that the company has since liecome regis
tered. Sec. 10 of the Ordinance, 1903, 1st sess., eh. 14, sec. 10,

Any foreign company required by thin Ordinance to become registered 
shall not while unregistered lie capable of maintaining any action or other 
proceeding in any Court in respect of any contract made in whole or in 
part in the Territories in the course of or in connection with business 
carried on without registration contrary to the provisions of see. 3 hereof.

It is admitted that the notes sued on are contracts to which 
the section applies. I have no hesitation at all in deciding that 
the plaintiff is entitled to succeed. The word to lie interpreted 
is “maintain,” not “commence” or “bring.” There must be 
something in existence before it can be maintained.

I accept the interpretation of the word “maintain” given by 
Platt, B., in Moon v. Durden, 2 Ex. 22. at p. 29, 12 Jur. 138.
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brought into existence. Thus a defendant who admits the right of the 
plaintitr to bring, or to bring and up to the last pleading maintain, his 
action, but relies on matter, disabling him from further proceeding, insists 
that the plaintiff ought not, by reason of such matter, further “to main
tain” his action. A plea in bar of the further maintenance of the action 
admits the pi a hit iff to have properly maintained it up to the time of such

Though these words occur in a dissenting judgment they arc not 
inconsistent with the point of the decision. This case is referred 
to in Knight v. Lee, 11893] 1 Q.B. 41. Again the words “while 
unregistered,” even in the ordinance as it originally stood, have 
an Dii to the circumstance that the company, although
once registered has ceased to remain registered (sees. 8 and 15), 
shewing that the word “maintain” has an application in its 
primary sense. 1 have been referred to eases in Ontario, Sas
katchewan and British Columbia, hut find them of but little 
assistance. The language of our own Court in Smith v. Western 
Canada Flour Mills Co., 3 A.L.R. 348, seems to suggest that it 
would accept the interpretation of the section in question which
I have given to it. Rc Jones, L.R. 9 Eq. 63, is a decision much in 
line with the last-mentioned case.

I could not have come to any other conclusion than that 
which 1 have come to consistently with my own decision in 
Blais v. Bankers Trust Corporation. 14 D.L.R. 277, where I held 
that an action commenced in eontra vent ion of the Winding-up 
Act was not void, but only irregular. The plaintiff will have 
judgment for the amount claimed and costs.

Judgment for plaintiff.

ONT. RF.X v. McELROY

8.C.
1913

Ontario Supreme Court, Latehford, J. November 14, 1913.

1. Ckktiobabi (11 A—9)—Intoxicating liquor cases—Refusal to cbe-
HIT CROSS-EXAMINATION AH AUAINHT IlKPOHITION IN CHI»’.

On a charge of unlawful Male of liquor it in for the magistrate to 
deride whether he will believe the evidence in chief, to the effect that 
the witnent IhuirIi! a Imttle of whisky from the aceuited. or the evid
ence brought out on crone-examination of the same witness that he 
had given accused the money to buy the whinkey for him and that the 
aecu-ted had done no; and the fact that the magittrate gave credence to 
the former and not to the latter étalement it not a ground for quashing 
a conviction on certiorari.

Statement Motion to quash a conviction of the defendant, made by the 
police magistrate for the town of Collingwood, for unlawfully 
selling liquor without a license.

5712
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A. E. 11. Crcswickc, K.C., for the prisoner.
J. /?. Cartwright, K.C., for the Crown.

Latchpord, J. :—A witness named McDonald deposed that 
he bought a bottle of whisky from McElroy, paying $1.25 for 
it. This is the only evidence of the purchase. On cross-examin
ation McDonald put the matter in quite a different way. lie 
said: “I gave $1.25 to McElroy to get me a bottle . . . He 
got the liquor.”

It is contended on behalf of McElroy that the two statements 
must be taken together—the first as explained by the second— 
and, accordingly, that McElroy was but the agent or messenger 
of McDonald and not liable to conviction : Hex v. Davis (1912), 
8 D.L.R. 1040, 4 O.W.X. 258.

Before the magistrate such an argument would, no doubt, 
have great force; and it might be effective before me were 
I sitting in appeal from his decision ; but, as 1 have to be 
convinced, before I can quash the conviction, that there was 
no legal evidence of a sale, the contention fails. There was 
undoubtedly some evidence of a sale. The magistrate believed 
that evidence, and rejected all evidence to the contrary. He did 
not credit what the witness said on cross-examination, and 
accepted his evidence in chief—and that evidence warranted the 
conviction.

The motion must be dismissed with costs.

Motion refused.

LAVELL v. CANADIAN MINERAL RUBBER CO. Ltd.

Albrrta Supremo Court, licck, 7. Xurenibcr 25, 1013.

1. CosroBATioxs and com VANIKS (f VII C—377)—Extra provincial com-
pan Iks—Actions against—Effect of winding up order made
IIY COURT OK DOMICILE.

An action begun against an extra provincial company after the 
making of n wimlingup order by a court of the province in which it 
has its domicile will not lie entertained without leave of such court, 
as the Winding-up Act, R.8.C. 1900, eh. 144. see. 22, prohibits the 
commencement of or prom»ding with suits against a company after 
the making of a winding up order except with the leave of the court 
and subject to such terms as the court making the order may impose.

V. Huiikern' Trusts Corporation, 14 D.L.R. 277, followed. 1

2. Corporations and companies (| VII €—377)—Extra provincial com
panies—«Actions against—After winding-up order by court of
domicile—Staying proceedings.

Aii action commenced against an extra-provincial company after 
tlm making of a winding-up order by a court of its domicile is irregu 
lnr, and. under sec. 22 of R.S.C. ItHHt, eh. 114. prohibiting the com 
mcncenicnt of. or proceeding with, an action against such company 
after the making of such order without the leave and direction of
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the court making it, the action will be stayed until leave to proceed 
can be obtained.

[ Ulais v. Hankers’ Trusts Corporation, 14 D.L.R. 277, foil owed. 1
3. Corporations and companies (8 VII C—377)—Extra-provincial com 

pa nies—Garnishment after winding-up order.
A garnishee summons issued in another province than that of the 

debtor company's domicile will be set aside if it appears that the pro
ceedings in which the garnishee summons was issued had been begun 
in contravention of the Winding up Act after the date of the winding- 
up order against the company made in the province in which it had 
its head office and without leave of the court in that jurisdiction.

Motion to set aside the writ and a garnishee summons in an 
action against an extra-provincial company after the making of 
a winding-up order by a Court of its domicile, under the Wind
ing up Act. R s c. 1906, eh. 144.

LaveU, plaintiff in person.
S. W. Field, for defendant.

Beck, J. :—This is an action of debt. It was commenced on 
October 13, 1913. On the same day a garnishee summons was 
issued against the city of Calgary, and was served upon the gar
nishee on October 14.

This is a motion on the part of the defendant to set aside the 
writ of summons and the service thereof and the garnishee sum
mons or in the alternative to stay the proceedings until such 
time as the Supreme Court of Ontario has given leave to the 
plaintiff to proceed with this action and to set aside the gar
nishee summons. The ground of the motion is that on September 
19, 1913, a winding-up order was made by the Supreme Court 
of Ontario under the Winding-up Act (R.S.C. 1906, ch. 144, 
and amending Acts), against the defendant company ; and that 
the garnishee, tlu* city of Calgary, had set up that any moneys 
due or to accrue due by the city to the defendants must be paid 
under the above-mentioned order to the National Trust Com
pany’ of Toronto, the liquidator appointed by the Supreme 
Court of Ontario by order of October 30, 1913, of which notice 
had been given to the garnishee.

Following my own decision in Blais v. Bankers' Trusts Cor
poration, 14 D.L.R. 277, I think I should stay the proceedings 
in this action. Further, I think I should declare the garnishee 
summons ineffective to attach the moneys owing by the garnishee 
to the defendant company and consequently should set it aside.

I refer to Dicey’s Conflict of Laws, 2nd ed., ch. XI., rule 70, 
pp. 339 et scq., on the effect of an English winding-up order 
and rule 180, pp. 655 et scq., as to the administration of a bank
rupt’s estate.

There will, therefore, be an order staying the proceedings 
in the action unless and until leave be obtained from the Sup-
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remc Court of Ontario and an order setting aside the garnishee 
summons.

As the plaintiff seems to have had no notice of the winding- 
up proceedings when commencing the action and issuing the 
garnishee summons, I not only do not give costs against him, but 
think that if he establishes his claim in the winding-up proceed
ings, he should be permitted to add to his claim all costs in
curred in this action, and, therefore, hoping it may be effective, 
the order will include an order that, in the event of the plain
tiff establishing his claim to any extent, the defendant com
pany do pay the plaintiff’s costs of this action including the 
costs of the present motion.

There will be a stay of proceedings of five days to permit 
of the plaintiff deciding whether he wishes to appeal from this 
order. If, within that time, he decides to do so 1 will make such 
an order as will enable him to have his appeal heard at the next 
sittings of the Court en banc at Calgary.

Proceedings stayed.

JEWELL v. DORAN.

Ontario Supreme Court (Appellate Division), Meredith, C.J.O.. Magee, and 
Hodgins, JJ.A„ and Sutherland, J. November 21, 1013.

[Jetcell v. Doran, 12 D.L.R. 839, varied.]

Trover (§ II—25)—Conversion of chattels—Pet urn or pay
ment of value—Reference—Effect of recovery.]—Appeal by the 
plaintiff from the judgment of Britton, J., in Jewell v. Doran, 12 
D.L.R. 839, 4 O.W.N. 1581.

W. .1/. Douglas, K.C., for the plaintiff.
G. 77. Kilmer, K.C., for the défendante.

The Court varied the judgment of Britton, J., by striking 
out the second, third, and fourth paragraphs thereof, and in lieu 
thereof declaring that the defendants wrongfully converted to 
their own use the chattels, furniture, etc., enumerated in the 
lease, except such articles as were missing at the date of the 
lease; directing a reference to the Local Master at Sault Ste. 
Marie to inquire, ascertain, and report as directed in the judg
ment; and requiring the defendants to pay the amount found 
due and interest from the 31st December, 1911, and the costs 
of the action and appeal. Judgment not to be enforced against 
the defendant Mackie. Further directions and subsequent costs 
reserved.

ALTA.

S. C.
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BECK ». GUTHRIE.
British Columbia Court of Appeal, Macdonald, C.J.A., Irving, and Galliher, 

JJ.A. Not > mb* r 1,1813.
1. Master and servant (§ II A3—50)—Liability of master to Servant- 

Duty to warn or instruct—As to explosion of blast—Failure
TO HEAR WARNING.

The fact that an employee was injured as the result of his failure 
to hear a warning of a fellow-servant that a blast was about to be ex
ploded, will not impose any liability on an employer where the method 
of warning was that employed by others engaged in similar work.

2. Master and servant (§ II B 4—ICO)—Servant's assumption of risk— 
Knowledge or defect or danger—Blasting.

The risk of injury from a premature explosion is assumed by an 
employee, who, without protest, works for six weeks loading holes for 
blasting, in proximity to other holes that, preparatory to loading, were 
bring “sprung” or enlarged by exploding a small quantity of powder in 
them, with knowledge that the concussion therefrom was liable to dis
charge the powder in the hole he was charging.

[Smith v. Baker, [1801] A.C. 325, considered.)

statement Appeal by the plaintiff from it judgment dismissing an action 
for injuries sustained by an employee.

The appeal was dismissed.
McTaggart, for appellant, plaintiff.
S. S. Taylor, for respondent, defendant.

Macdonald, Macdonald, C.J.A.:—The learned trial Judge withdrew' the 
VJ A‘ case from the jury and dismissed the action on the ground that 

no evidence fit to be submitted to a jury had 1 een adduced by 
the plaintiff of negligence on the defendant’s part. The whole 
point in the case (as was admitted by Mr. Taylor in his argument 
at the trial, see p. 87) is as to whether or not the work was being 
done under a negligent system.

There were two operations l icing carried on concurrently, one 
called “springing” a hole and the other “loading” it for the pur
pose of the main blasting operation. The plaintiff defines spring
ing a hole as “blasting the Ixittom of a hole wider to make room 
for more powder.” This may not Ik* very clear, but whatever it 
is, it appears to be a preliminary to the final operation of loading 
a hole and setting off a main blast. What happened here was that 
while the plaintiff was performing, or assisting in performing, the 
final loading of a hole, the preliminary operation of springing 
other holes was being carried on in close proximity to him. An 
explosion in this springing operation caused the blast at the hole 
where the plaintiff was working to go off, thus injuring him. In 
his pleadings and particulars the plaintiff alleges defective system 
“in that loading holes were l>eing prepared at the time when 
spring holes were lieing fired.” I think there is evidence to 
sustain that allegation. There was evidence that this system of 
putting off blasts was not in vogue elsewhere, and that it was un
necessarily dangerous.

B. C.
C. A.
1913
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Then again the plaintiff claims that the system of giving 
warning to those engaged as he was, was a negligent one.

No person was i . harged with the duty of giving warn
ing, the practice was for the workman who happened to be nearest 
to the battery which fired the charges to call out to his fellow- 
workmen some sort of warning. I think it was for the jury to 
say whether or not the system of carrying out the work was negli
gent, having regard to the dangerous mode of loading holes while 
other holes were being fired, coupled with the system of warning 
to which I have adverted. In view of the fact that in my opinion 
there should la* a new trial, I shall not say anything further with 
regard to this phase of the case.

While the question of volens was not raised in argument at the 
trial, nor referred to by the learned Judge, it was raised in the 
statement of defence and in the argument in appeal, and hence 
it ought to l>e considered, because, if on the evidence it is quite 
clear that the jury could come to no other proper conclusion than 
that the plaintiff voluntarily agreed to accept the risk in the sense 
in which that term is understood in this class of case, it would be 
idle and unjust to both parties to send the case back for a new 
trial. The plaintiff is a young Finlander of twenty years of age. 
He had been engaged on and off for three years as a lalsuirer in 
employment similar to that with the defendants. He admits that 
he knew that in springing holes in close proximity to loaded 
holes there was a danger of the loaded hole being affected. If 
his evidence l>e taken literally it amounts to this: that he knew the 
system was a dangerous one and made no complaint but con
tinued to work on notwithstanding. Could a jury properly say 
that this youth—apparently unable even to converse with the 
foreman, except possibly in very broken English- appreciated 
in fact the exceptional risk to which he was being subjected, not 
only by springing holes in the manner followed here, but by failure 
to safeguard the men where that exceptionally dangerous mode 
of conducting th • work was l>eing pursued by an adequate 
system of warning. After a careful consideration of the oft- 
quoted authorities on the question, 1 have come to the conclusion, 
but not without some doubt, that the opinion of the jury ought to 
have been taken.

I would allow the ap(>eul and order a new trial, costs of the 
first trial to abide the result of the new trial, and the costs iff this 
appeal to go to the appellant.

Irving, J.A.:—I would dismiss this appeal. The particular 
thing that caused the action was the failure of the plaintiff to 
hear the warning (if given) or, if not given, it was the neglect of 
a fellow-servant. The plaintiff, according to his own evidence, 
was not only scie ns but volens, in that he undertook the risk of 
a particular thing as part of his business, and if the jury had found

B. C.

C. A.
1913
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Merdoneld,
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that he was not volens, I would he prepared to say that it was 
against the evidence, and against the weight of evidence. There
fore. I think the Judge under such circumstances was justified in 
refusing to allow the ease to go to the jury. We have had our 
attention called to a statement in Beven on Negligence, 3rd ed., 
pp. 634, 635, that since the decision of Smith v. linker, [1891] A.C. 
325, volenti is never withdrawn from the jury. Nevertheless, in 
Smith v. linker, [1891] A.C. 325, there are expressions used which 
shew that a Judge would be justified in withdrawing it under 
certain circumstances. In particular, Lord Herschell at p. 360. 
In that case the defendants wished to push their argument too far. 
They said that the mere continuance in service with knowledge 
of the risk precluded the employed from recovering damages, 
and that plaintiff having admitted these facts ought to he non
suited. In this case the evidence of vole nu goes much further.

When an injured man testifies that the defendants used the 
same method of warning that other contractors used in warning 
workmen when they are blasting, and the only thing that he com
plains of in his particular case is that he did not get or hear the 
warning, and says that he understands the work, that he knew 
it was dangerous work, and he knew that if while he was working 
loading a hole, as he was in this case, and a hole was sprung, there 
was danger of the hole at which he was working being fired by 
concussion, and that they had been carrying on this system of 
work in which he was engaged for six weeks and there was no 
protest, that man, in my opinion, must lie held to have volun
tarily undertaken the risk.

Galliher, J.A., concurred with Irving, J.A.

Appeal dismissed.

WATSON v. CADWALLADER.

Manitoba King’s Bench, (ialt, J. November 14. 1013.

1. Land titles (Torrens system) (6 IV—40)—Caveat—Mortuauke of
INTEREST UNDER PURCHASE CONTRACT.

Where the interests of transferees of rights under a land purchase 
agreement arc disclosed in a caveat filed under the Real Property Act, 
R.S..M. 1002, eh. 148, by a subsequent assignee thereof to whom such 
transferees had assigned their interests as security for advances, the 
vendor in an action to declare the original purchaser in default and to 
forfeit and rescind the right of purchase, must do more than make the 
original purchaser and miv-Ii caveator parties by original action; hv 
must join the intermediate transferees who would according to the 
caveat have equities against the caveator so that claims for relief 
over can be made between the defendants in the same action.

2. Parties (| II A 8—105)—Defendants— Proper and necessary parties—
Cases as to real estate—Adding in Master's office.

The Manitoba rules of practice as to adding parties in the Master's 
office are confined to eases where neither any accounting nor any direct
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relief is sought against the parties to be added and in which the question 
of relief to the added parties themselves (beyond what is claimed by 
the plaintiff) cannot arise. (Dictum, per Unit, J.)

[Campbell v. Imperial Loan Co., 15 Man. L.tt. 014. specially re
ferred to.]

Motion for judgment in a vendor’s action to foreclose under 
a land purchase agreement.

The motion was dismissed with leave to add other parties.
A. W. Morley, for plaintiff.
H\ IV. Kennedy, and F. C. Kennedy, for defendant Bray.
A. C. Ferguson, for other parties.

MAN

K. B
1913

Watson

Cadwaia-

Galt, J. :—This is a motion for judgment pursuant to an asit.j. 
order made by the Referee. Both defendants oppose the motion.
The action is brought by the plaintiff as vendor against the defend
ant Cadwallader as purchaser, and Herdis Bray as assignee of 
an interest in the land.

The plaintiff states in his statement of claim that the defendant 
Bray claims to have an nterest in the said lands and has filed 
a caveat under the Real Property Act, R.S.M. 11)02, eh. 148, 
against the said lands in the land titles office for the district of 
Winnipeg, which said caveat appears on the register of the said 
land titles office against the said lands as No. 70022, and claims 
to hold said interest by, through or under, the defendant Cad
wallader.

The plaintiff claims payment by the defendant Cadwallader, 
and in default, that the defendants may be foreclosed.

The defendant Bray, in her statement of defence, sets up that 
by agreement in writing and under seal, bearing date April 20,
1011, the defendant Cadwallader sold the land above described 
to James I). McIntosh and Herbert W. Burdick, of Winnipeg, for 
the sum of 84,500 payable as in the said agreement set out, and 
the defendant Bray says that the said James D. McIntosh and 
Herbert W. Burdick should be made parties to this action.

The defendant Bray further says that she advanced large 
sums of money to the said Herbert W. Burdick upon the security 
of the interest of the said Burdick in the said lands, and that by 
agreement under seal said Burdick assigned to the defendant 
Bray, all his interest in the lands hereinbefore described as se
curity for said indebtedness and that such indebtedness is still 
outstanding to the extent of $1,150 and interest.

The statement of claim was issued on August 21, 1013.
It would appear from the above statement of facts that the 

interests of McIntosh and Burdick accrued prior to the commence
ment of this action, and it was admitted by counsel that their 
interests appeared on the caveat filed by the defendant Bray.

Under such circumstances it appears to me that these parties, 
McIntosh and Burdick, should have been made original defendants
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to the statement of claim and should have been given an oppor
tunity of claiming relief over, if necessary, against the plaintiff 
or defendants, as they might be advised.

It was suggested by counsel for the plaintiff that these parties 
might be added in the Master’s office, but no direct relief can be 
had against parties added in the Master’s office and they cannot 
be required to account. It would also seem that they cannot 
themselves get any relief against co-defendants beyond what is 
claimed by the plaintiff. See Holmested <fc Lanyton, Judicature 
Act, 3rd ed., 806, 807. See also Campbell v. Imperial Loan 
Co., 15 Man. L.R. 014, and Sveinsson v. Jenkins, 21 Man. L.R. 740.

For this reason I must decline to finally dispose of this action 
by entering final judgment against the defendant BraV, and must 
dismiss this motion, with leave to the plaintiff to add McIntosh 
and Burdick as parties defendant, and take such further pro
ceedings as they may l>c advised.

The motion will be dismissed with costs to defendant Bray in 
any event.

Leave to amend.

J. B. SNOWBALL CO. LTD. v. SULLIVAN.
New Hrun8ivick Supreme Court, Barker. C.J. October 21, 1913.

i Injunction (| III A 160 Iobumkni ro pomtoni intenim injunc
tion hearing—Necessity for formal continuance by court
UNDER THE CONSENT.

Where an injunctfnn order restraining the defendant in his disposal 
of certain projierty is made ex ytarte for a period ending on a certain 
day ami hour, or “until such time as any motion to be on that day made 
to continue it should he heard and disposed of." such order will not be 
held in the absence of any direction by the court for its continuance, 
to extend the injunction period “until a date to be agreed upon by both 
parties." merely because of an agreement between counsel for their 
convenience to that effect, and the injunction will be strictly construed 
to expire with the original injunction period.

[Bolton v. London School Boaril, 7 Ch.D. 7<i(i at 771; McCuaiy v. 
Conmcc, 19 P.R. (Ont.) 45, referred to.)

2. Injunction (6 III A—139)—Procedure—Delay in applying for formal

An application to commit the defendant for contempt of court based 
on an alleged breach of an interim injunction order will be refused where 
there has been a delay of several months after the order was made be
fore any formal order was applied for or taken out. (Dictum per 
Barker, C.J.)

|Janie» v. Downes, 18 Ves. 522, 34 Kng. R. 415, applied. 1
3. Injunction (5 I A—6)—Title in dispute—Effect of injunction pro

ceedings, how united.
Where, in a pending action between the plaintiff and the defendant 

involving title to certain projierty, an injunction order is made re
straining the defendant in his disposal of such property and subsequently 
a motion to commit the defendant for contempt of court based on an 
alleged breach of the order is launched, the question of contempt is one 
between the offender and the court and ordinarily has no legal effect 
upon the rights of the litigants in their issue as to title in the original 
action. (Dictum /ter Barker, C.J.)
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4. Contempt (§ II A—10)—Procedure -In whose name prosecuted. N. B.
Commitment for disobedience of an injunction restraining the -----

defendant in his disposal of certain property is to be based on a wil- S. C.
ful disregard of the order itself, and is a question between the offender 1913
and the court, limited so strictly to the actual order that no agree- ___
ment between counsel for the parties can he read into it to support a Snowball 
commitment not within the strict terms of the order. ]vTD

5. Contempt (§ II A—23)—Procedure—Onus ox prosecution Breach , Pi
of court order. Sullivan.

Upon an application to commit the defendant for contempt of court 
based on an alleged breach of an injunction order, the onus is on the 
applicant to prove such breach beyond all reasonable doubt.

Application by the plaint iff for an order of committal against Statement 
the defendant Daniel Sullivan and his agents and co-defendants 
William M. Sullivan and Linton Tingley, based on an alleged 
breach of an injunction order.

The application was refused.
L. J. Tweedie, K.C., for plaintiffs.
W. II. Harrison, for defendant Daniel Sullivan.
//. A. Howell, K.C., for re- * William M. Sullivan and

Linton Tingley.

Barker, C.J. :—This is an application on the part of t he plain- Barker. c.j. 
tiff for an order of commitment of the defendant Daniel Sullivan 
and of William M. Sullivan and Linton Tingley, two of the de
fendant’s agents or workmen for an alleged breach of an injunction 
order made in the case granted by McKeown. J., on July 17, 1912.
The order was made ex parte and restrained the defendant, his 
servants, workmen and agents, until the 20th day of August then 
next (1912) at eleven o’clock in the forenoon or until such time 
as any motion to be on that day made to continue the injunction 
should be heard and disposed of, from selling, disposing of or 
delivering to any person other than the plaintiffs any of the logs 
cut by or for the defendant during the seasons of 1910, 1911 and 
1912, from or off certain Crown lands which had Urn trans
ferred to the defendant by the Honourable J. B. Snowball in 1895.
This order was served on the defendant on August 20, 1912, and 
notice of it was given to Tingley in August, 1913, a year after 
the injunction was granted. This action wits commenced on 
July 5, 1912, and an appearance entered. It would appear that 
some negotiations have been going on with a view to a settlement, 
and, in consequence of that, or for some other reason, no further 
steps have lieen taken except making this application. The 
dispute lietween the parties arises out of an agreement, made in 
Decemlrr, 1895, between the late Hon. J. B. Snowball and the 
defendant, by which the defendant agreed for a term of twenty- 
five years to cut and deliver to Snowball a certain quantity of 
logs to be cut on lands under licenses from the Crown and at the 
time assigned to the defendant as part of the arrangement and

34—14 D.L.R.
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N. B also to sell and deliver to Snowball all the merchantable lumber
S.C.
191.1

sawn by the defendant at his mill at Red Hunk.
The first and important question is, has there been a breach 

of the injunction? Unless the breach can be proved beyond all
Snowball

Sullivan.

reasonable doubt, no Court would think of committing the defend
ant for a contempt. Assuming that the parties have been guilty 
of acts which in the event of their having had notice of the in
junction while it was in force would amount to a wilful disregard 
of it, the material question is, was the injunction in force when the 
acts relied on here were committed? The order of injunction only 
ran to August 20, 1912, at eleven o’clock a.m. or until such time 
as any motion to be on that day made to continue it, should be heard 
and disposed of. Although over a year has elapsed since August 
20, 1912, no motion to continue it was made then or has been made 
since. The injunction was spent on August 20, 1912, so soon as 
the condition upon which the Court authorized its continuance 
beyond that date had been forfeited and not taken advantage of: 
Holton v. London School Hoard, 7 Ch. I). 766 at 771 ; McCuaig v. 
Conmee, 19 1\R. (Ont.) 45.

In James v. Downes, 18 Yes. 522, 34 Kng. R. 415, the Court 
refused to commit for contempt, when the party was in Court, 
when the motion for injunction was made, but four months elapsed 
liefore the order was taken out. The plaintiff however contended 
that, as a result of what took place between the solicitors of the 
parties to the suit, the injunction order was kept alive. What 
took place is thus descrilwd by Mr. Lawlor, the plaintiff’s solicitor, 
in his affidavit made on August 23, 1913, and used on this motion.

He says (sec. 3) :—
(8pp. 3.) That on the 12th day of August, 1912,1 caused a notice of motion 

to he in continue the injunction and in or about the 17th day of August
served the said notice to continue the injunction on Allan A. Davidson, 
Esquire, solicitor for the defendant in this suit.

(Sec. 4.) That on account of business engagements of Mr. Davidson and 
myself, we agreed that the hearing of the motion to continue the injunction 
should be postponed to some future date when it would be convenient for 
both of us to he in attendance and accordingly, with the consent of Mr. 
Davidson, Messrs. Powell & Harrison were appointed agents for both of us 
to attend at the hearing on the 20th day of August, A.D. 1912, at St. John 
for the purpose of having the motion to continue the injunction postponed 
until a date to be agreed upon, and on the 21st day of August, A.D. 1912,
1 received a letter from Messrs. Powell & Harrison, a copy of which is as 
follows:—

8t. John, N.B., August 25, 1912.
Dear Mr. Lawlor:—

To-day our Mr. Harrison made application in the Equity Court to have 
the hearing on the injunction postponed until a date to be agreed upon by 
both parties, the injunction to continue in the meantime. Let us know in 
ample time so as to arrange for the hearing with one of the Judges in the 
Chancery Division.

Pour 11 & Harrison.

VV
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(See. 5.) That, no time being agreed upon when we uoultl meet, on the 
30th day of August, A.D. 1012, I received the affidavit of Win. II. Sullivan 
made in this ease and while acknowledging receipt of the same, I asked Mr. 
Davidson if he would be good enough to set a time that would suit him and 
his clients so that we could name a day that would be suitable to my clients 
at which the matter might be heard, to which on August 31st, I received a 
reply from A. A. Davidson saying he was writing Mr. Powell to arrange a 
day for the hearing.

This was in August, 1012. Nothing more was done until 
April 15, 1913, a period of nearly eight months, when the plaintiff 
made some offer to take some of the lumlier and deposit the money 
in Court, and at the same time the plaintiff’s solicitor called Mr. 
Davidson’s attention to certain dealings with the lumber amount
ing as lie alleged to a breach of the injunction. It seems quite 
impossible that what took place as I have described it from Mr. 
Lawlor’s affidavit can be considered an extension of the injunction. 
At most it appears that the agreement between him and Mr. 
Davidson about which they wrote to Mr. Harrison, was simply 
that the hearing of tin* motion to continue tin* injunction should 
be postponed to suit their convenience. It is true that Mr. 
Harrison speaks of the injunction ln-ing continued ‘‘in the mean
time,” but according to his letter you must conclude, in order to 
meet the plaintiff’s requirements, that the Judge to whom the 
application was made, continued the injunction “ until a date to 
be nyreed upon by both parties ” a form of order which it seems to 
me. no Judge would ever adopt. Mr. Harrison, in his letter, does 
not say that any order was made at all. No formal order was 
ever taken out, and three times the period which was held to 1m? 
a fatal delay in the cast* I have just cited, has elapsed here.

Commitment for disolicdienco to the Court’s order is based 
on a wilful disregard of the order. It may not, and, in most eases, 
does not, in any way, affect the rights of the litigants. It is a 
question lx»tween the offender and the Court. No agreement of 
solicitors can be substituted for the C’ourt’s order. In the present 
case, I think the affidavits do not disclose anything more than 
the not uncommon agreement lietwcen counsel to delay motions 
to suit their convenience. There is no evidence of any attempt 
to continue the order merely by the consent of counsel, though I 
am disposed to think both parties thought the injunction was 
operative. This motion will lie refused, but, under the peculiar 
circumstances, without costs.

N.B

S. C. 
1913

Snowball

Sullivan.

Barker, C.J.

Motion refused.
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ONT. HAGGERTY v. LATREILLE.

S.C.
1913

Ontario Supreme Court (Appellate Division), Meredith, C.J.O., Maclarcn, 
Magee, and Hodgins, JJ.A. September 15, 11113.

1. Waters ( 6 II A—00)—Access to water—Title extending to river
BANK ONLY.

The owner of land fronting on a navigable river, where the river 
itself forms the boundary of the land ns described in the conveyances 
and in the Crown grant, has a right of access to the river as a riparian 
proprietor even where the presumption of ownership ad medium filum 
is rebutted or does not apply.

[Koewatin Vomer Co. v. Ken ora. 16 O.L.R. 181; and Dixson v. 8 net 
singer, 23 U.C.C.l*. 235, considered.]

-• Waters ( # IC 4—41)—Right to shore—Unauthorized crib work in 
stream as wrong to adjoining riparian proprietor.

The owner of land adjoining a navigable streanl has a right of action 
for interference with his riparian rights against a person who with
out. his license, and without any permission from the Crown owning 
the bod of the stream places and maintains immediately in front of 
and abutting plaintiffs land crib work and “made land,” which in
terferes with plaintiff's right of access to the stream.

[Lyon v. Fishmongers Co., 1 A.C. 002, applied,]
3. Injunction (6 IA—1)—Refusal on ground of inconvenience to de

fendant-remedy IN DAMAGES.
The court may decline to award a mandatory injunction for the 

removal of an obstruction to plaintiff's riparian rights where the plain
tiff had sustained, and would sustain, a comparatively trifling injury 
as compared with which the defendant would be placed at a large ex 
pense to remove the obstruction which liad remained in place for a 
number of years.

Statement This was nil action in the County Court of the United 
Counties of Stormont, Dundas, and Glengarry, for the recovery 
of land and for possession and for damages for trespass, tried 
before 0’Reilly, Uo.C.J., on the 20th and 21st December, 1912.

On the 18th February, 1913, the following judgment, in which 
the facts are stated, was delivered by the County Court Judge:—

The plaintiff claims to be the owner in fee of that certain 
parcel or tract of land and premises situate, lying, and being 
in the township of Charlottenburgh, in the county of Glengarry, 
and being composed of that part of lot number 11 in the 1st con
cession of that township which may be better known and de
scribed as follows: commencing at the north-west corner of that 
parcel of the said lot conveyed by the late David Summers to 
Andrew Summers by an indenture of bargain and sale, regis
tered in the registry office for the county of Glengarry in book 
4 for the said township of Charlottenburgh as number 1632. 
being a point on the south side of the King’s highway distant 
from the east side of the said lot along the south side of the said 
highway forty-five feet, thence in a westerly direction along the 
south side of the said highway forty-one feet, thence south 
twenty-four degrees east to within thirty feet of the present
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bank of the river St. Lawrence, thence in a westerly direction ONT. 
parallel to the said highway nine feet, thence south twenty. "~7 

four degrees east to the river St. Lawrence, thence in an easterly 1913
direction along the said river St. Lawrence to the south-west ___
corner of the said land so conveyed by the said David Summers Hauukrt» 
to the said Andrew Summers as aforesaid, thence north twenty- , ,T *rILUt 
four degrees west to the place of la-ginning, subject to the right — 
of John S. Summers and his heirs to an easement for light, as Sla,*'""‘"1 
mentioned in a deed from the said John S. Summers to the Rev.
Hugh Cairns dated the 4th day of December, A.I). 1900.

The defendant Agnes Latreille is the owner in fee of a quar
ter of an acre of land lying immediately to the eaat of the land 
above-deserrbed. Doth parcels of land are parts of the west half 
of lot number 11 in the 1st or front concession of the township 
of Charlottonburgh, and Agnes Lntreille’s parcel may lie de
scribed as follows: commencing at the south-west corner of Mrs.
Baker's lot, thence running north twenty-four degrees west to 
the south side of the King's highway, passing through the front 
of said lot, thence westward following the south side of the said 
highway forty-five feet, thence south twenty-four degrees east 
to the river St. Lawrence, and thence eastward following the 
bank of the said river to the place of beginning, eontaiuing one- 
quarter of an acre more or less.

The root of the title of both parties to their respective parcels 
of land is found in a Crown grant or patent to one Jacob Sum
mers, his heirs and assigns forever, dated the 9th day of Novem
ber, A.D. 1W111, of all that parcel or tract of land situate in the 
township of Charlottenburgh, in the county of Glengarry, in 
the eastern district in the Vrovinec of Upper Canada, containing 
by admeasurement one hundred and seventeen acres, la- the same 
more or less, being the west half of lot number 11 in the front 
concession of the said township of Charlottenburgh, together 
with all the woods and waters thereon lying and being, under 
the reservations, limitations, and conditions hereinafter ex- 
pressed; which said one hundred and seventeen acres of land 
are butted and bounded or may be otherwise known as follows, 
that is to say: commencing in front upon the river St. Lawrence 
at the centre of the said lot, thence north twenty-four degrees west 
one hundred and twenty-four chains more or loss to the allowance 
for road in rear of the said concession, thence south sixty-six 
degrees west nine chains fifty links more or less to the limit be
tween lots numbers 11 and 12, thence south twenty-four degrees 
east to the river St. Lawrence, then easterly along the water’s 
edge to the place of beginning.

The title to both parcels eventually came to be vested in one 
David Summers, who, on the 24th July, 1862, conveyed the 
quarter of an acre now owned by Agnes Latreille to his son
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ONT. Andrew Summers, and by his will dated the 27th March, 1867,
g q devised the parcel now owned by the plaintiff to his wife Jane
1913 Summers, who, on the 12th May, 1887, conveyed it to her son
----  John S. Summers, a brother of Andrew Summers, who had owned

Hauqerty the quarter of an acre now owned by Agnes Latreille, but who 
Latrrille. had conveyed it on the 14th September, 1871, to one Louis

---- Haines, who on the 16th June, 1879, conveyed it to one Francis
Statement gauvé, better known as “Frank Laplante.” The defendant is 

a daughter of the said Frank Laplante, and in May, 1908, became 
owner of the quarter of an acre.

When David Summers owned the properties, the water’s edge 
of the river St. Lawrence, which formed the southerly boundary 
line of both of them, was not where it now is. It was at a dis
tance of thirty-five or forty feet south of the road which 
forms the northern boundary of the properties, on the plain
tiff s parcel and probably about the same distance or less (being 
as little us twenty-five feet according to some witnesses) on the 
one-quarter acre now owned by the defendant Agnes Latreille.

Andrew Summers, according to the evidence of his brother 
John S. Summers, between the years 1861 and 1872 (and while 
he still owned the quarter acre), made land by filling in in front 
of his property, to a considerable distance south, into the river 
St Lawrence.

In the summer of 1886, or twenty-six years ago last summer, 
the Dominion Government seems to have done dredging in the 
vicinity of the properties in question, and to have been willing 
to give away the earth obtained in the dredging operations.

Frank Laplante, who had then owned the quarter of an acre 
for some years, built crib-work in front of his property at a dis
tance of about a hundred feet south of the said road and out in 
the river St. Lawrence, and filled it in with stones and with 
earth obtained from the dredging operations. This crib-work 
extended from a point about a hundred feet south of the high
way in a northerly direction for about forty-eight feet, and a 
number of feet of it—exactly how many does not appear in evi
dence, but, it is said, twenty-three feet at the southerly end—are 
in front of the land owned by the plaintiff.

John S. Summers, who was not then the owner of the plain
tiff’s parcel, but acting no doubt for his mother, notified La
plante that he was coming too far west with his crib-work, but no 
notice was taken of this alleged warning, and nothing more was 
done about it. John S. Summers secured four scow-loads of the 
earth from the dredging operations and had them put in front 
of the hind now owned by the plaintiff.

Lapl inte then appears to have built a carpenter shop for 
building boats in, and placed it on the west side of the crib- 
work al out eighteen feet north of the south end of the crib.
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John S. Summers swears that the boat-house, or rather car
penter shop, was erected before the outer crib-work, and that 
it projected over the water a distance of ten feet, or over the 
west line of Laplante’s property, and encroached to that extent 
on his mother’s property.

Perhaps this is the more correct statement in connection with 
the placing of the carpenter shop, and when it was done. John 
S. Summers impressed me very favourably when in the witness- 
box, and I am prepared to accept anything he has sworn to. 
John S. Summers acquired the parcel of land now owned by the 
plaintiff in 1887, and in that year he had a large quantity of 
stone drawn to the property, and in 1888 he filled in in front of 
his place with large logs and stone, until he had carried the 
made land in front of his property out on a line with the crib- 
work built by Laplante in 1886. In the course of the filling-in 
done by John S. Summers in 1888, he filled in under the car
penter shop erected by Laplante. and then notified the latter to 
remove the shop, but this Laplante did not do for some years 
afterwards, and it is evident that the removal of the carpenter 
shop was not in consequence of any notice.

The result is, that in front of both the properties in question 
there is made land in the river connected with the parcels 
originally owned by David Summers, which extends the depth 
of the properties seventy or eighty feet into the river.

This is without reference to the further extension on the 
Latreille place, on which there is now a boat-house and wharf.

The defendant's counsel raised some questions as to the 
plaintiff’s title, owing to alleged defects in the paper title, and 
to the presence of a conventional line which, he alleged, existed 
between the two properties; but he informs me that, if 1 should 
come to the conclusion that the Crown grant to Jacob Summers 
of the one hundred and seventeen acres did not convey to him 
the ownership in the bed of the river St. Lawrence to the middle 
of the river in front of the hundred and seventeen acres, then 
the other questions affecting the title may be ignored.

The property in dispute is all on the made ground in the 
river in front of the plaintiff's parcel, and is said to be a plot 
on the crib-work having a depth running from the south to the 
north of forty-eight feet, and having a width on the south end 
of twenty-three feet and on the north end of twenty-two feet. 
This would leave quite a parcel of made ground between the 
plot in dispute and the plaintiff’s property as it was before John 
S. Summers carried its frontage out into the river, as he says, a 
distance of from seventy-five to eighty feet.

The public have used the land in dispute, as far as passing 
over it is concerned, without restriction, for the past twenty-six 
years. That is, any one landing there from boats seemed free to
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pa«8 over it going to Summeratown. The inhabitants of Sum- 
merstown seemed free to pass over it when going to the river. 
The plaintiff swears that for over ten years he went over the 
disputed plot to draw water from the river, and that it was used 
by the public generally. Laplante for a great many years used 
it for a wood-yard, and for the past twenty years there has 
always been more or less wood on it.

Although the plaintiff only obtained title to the parcel he now 
owns in April last in his own right, he held it as one of the 
trustees of the Methodist Church from the 25th March, 1001, 
until he acquired it in his own right in 1912.

The plaintiff came to Summeratown, where these properties 
are, in the year 1893, when John S. Summers still owned the 
parcel now owned by the plaintiff, and the plaintiff swears that 
all the filling-in was then done in front of the plaintiff’s parcel, 
except some filling-in that he himself did last fall.

In 1908 the defendant Napoleon Latreille, finding that the 
southerly ten feet of the crib-work at its west end had become 
dilapidated and oversowed with water, put in two new logs and 
filled up the ground over it, restoring it to its former condition.

No question of a natural receding of the water’s edge of the 
river, or of natural accretion of land to the shore of the respec
tive parcels of land owned by the plaintiff and Agnes Latreille, 
is involved in this case.

The former owners deliberately made laud on the river-bed 
in front of their respective properties, and connected their pro
perties with the made land, so that now they hold from two to 
three times as mueli land as their deeds cover, and the made 
land is in great part indistinguishable from the natural soil.

The plaintiff’s contention is, that he owns not only to the 
original water’s edge of the St. Lawrence river, but the soil in 
the bed of the stream for one mile out, ad medium fdum.

The paper title of both parties originates from the grant 
from the Crown to Jacob Summers of one hundred and seven
teen acres of land described by metes and bounds, and bounded 
on the south by the water’s edge of the river St. Lawrence. The 
river in front of the hundred and seventeen acres is at least two 
miles wide, and the plaintiff’s contention means, that when the 
Crown granted Jacob Summers one hundred and seventeen acres 
of land more or less running to the water’s edge of the river 
St. Lawrence, it in fact conveyed to him over eighty additional 
acres of the bed of the river, running one mile south to the 
middle of the stream.

In this Province, since 1792, the law of England has been 
in force to the following effect, viz., that prima facie the owner
ship of the soil forming the bed of a running stream, whether
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navigable or not, belongs ail medium filum to the owner of the ad
joining shore.

This presumption of law is a rebuttable one, as the late 
lamented Chief Justice Moss points out in the case of Kccwatin 
Power Co. v. Town of Kenora (1908), 16 O.L.R. 184, at p. 100. 
He says further, ou p. 192: “The rule of the common law as to 
the presumption of title in the beds of the streams, whether nav
igable or non-navigablc, still prevails in this Province, and is to 
be applied in the first instance. Whether there exist circum
stances or conditions sufficient to repel the presumption is a 
question to be dealt with in the particular case. I have already 
said that in the case of the Great Lakes and some of the rivers 
rebutting circumstances and conditions would not be far to 
seek.” He there refers to what he had said on p. 190 as follows : 
“In this case we are not dealing with the Great Lakes nor with 
a river forming part of the international boundary. But in these 
circumstances the prima facie presumption would probably be 
not difficult of rebuttal.”

Mr. Justice Meredith, now Chief Justice of the Common 
Pleas, at pp. 199 and 200 of the same report, says, in spvaking of 
a suggestion that a grant of a part of the shore of one of the 
Great Lakes might carry title to the middle of the lake: “Again, 
such a case is but a fanciful one, for, as every one knows, all 
the lands in this Province are surveyed into lots, generally farm 
lands of one hundred or two hundred acres, and are not only 
shewn upon plans of the survey, but are staked at their angles, 
and sold accordingly, and it is needless to say that these surveys 
and plans do not extend Oil medium fdum, nor are the stakes 
placed under the water. The land is invariably sold according 
to such surveys and plans, and this question can hardly, if at all, 
arise. If it could, could it possibly be held that a lot described 
as containing one hundred acres more or less, extending to the 
waters of the lake, conveyed not only one hundred acres, but 
possibly twenty-five square miles or sixteen thousand square 
acres? The same considerations apply, with more or less force, 
to the greater international rivers, and also, with precisely the 
same force, to the great inland bodies of water not interna- 
i iooaL”

If the presumption does not apply to the St. Lawrence, o> 
rather if it cannot be rebutted as regards the St. Lawrence, v 
what international river could it be rebutted?

The St. Lawrence is the greatest international river that w« 
have in this Province.

True it is that the international boundary, which follows the 
course of the St. Lawrence downward for a great distance, veers 
to the south and leaves the course of the river at a point five 
or six miles above Summerstown, and that the mainland on the
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is in the Province of Quebec ; but I take it that the presumption 
must be deemed to be rebutted as regards the whole river, if 
rebutted at all, and cannot be deemed as rebutted just above

Haooebty

I.atreili.f..

where the international boundary veers south and to be applic
able below that point.

In any event, even if the river St. Lawrence were not an in
Statement ternational boundary river, I strongly believe that the mere fact 

that the river opposite the parcels in question is two miles wide 
is suftieient in itself to rebut the presumption.

In the result, I hold that the plaintiff has no paper title to 
any of the land south of what was the original water’s edge of 
the river St. Lawrence.

At the hearing, the plaintiff’s counsel was granted leave to 
amend the record by adding a claim to meet the event of his 
failing to establish his paper title. The claim is, that the built- 
up land in front of his property constitutes an obstruction cut
ting off the plaintiff from his free access to the river St. Lawr
ence, to which he is entitled as a riparian proprietor, and that 
the defendants accordingly should be ordered to remove such 
obstruction and restore the plaintiff to his proper position.

There is no doubt that the owner of the shore has a right to 
free access to the river. The plaintiff’s counsel cites Lyon v. Fish - 
mongers’ Co. (187ti), 1 App. Cas. 662, in support of that proposi
tion. This case and a number of others of a like nature are to be 
found collected in Merritt v. City of Toronto (1911), 23 O.L.R. 
365.

The plaintiff demands a mandatory injunction to compel the 
removal of all that portion of the crib-work and made land which 
lies in front of his property. The expense of doing this would 
be far in excess of the value of his property, but that in itself 
would be no sufficient answer to his demand.

The removal of this portion of the made land, speaking of 
the plot in dispute, if it were accomplished, would not put the 
plaintiff’s property in the condition in which it originally was 
as regards the river. It would give him a slip about twenty-three 
feet wide and forty-eight feet long to made land in front 
of his property, the slip being bounded on the west by the plain
tiff’s own made land, and on the east by the made land of 
the defendants. If the defendants were ordered to remove the 
crib-work and made land in the plot, which has a width of about 
twenty-three feet at the river and extends north forty-eight feet, 
where it has a width of twenty-two feet, they would be ordered 
to remove the filling done there in 1888 by John S. Summers and 
his men. This is a considerable part of the whole filling. The 
carpenter shop was thirty feet long and stood lengthwise on the 
crib-work, and John S. Summers swears that he and his men



14 D.L.R.] Haggerty v. Latreille. 539

filled up with stones, etc., etc., under it along the length of it, 
for the ten feet that it projected over in front of his property— 
so that of the obstruction to be removed, being roughly forty- 
eight feet by twenty-three feet, John K. Summers (the plaintiff’s 
predecessor in title) created thirty feet by ten feet, and the 
Court is asked to order the defendants to remove this from in 
front of the plaintiff's property. It has been there for about 
twenty-five years, or a quarter of a century. The plaintiff knew 
that it was there in 1893, twenty years ago. Ile «1 id filling him
self last fall, which, no doubt, would add to the difficulty of 
doing this work of removal, in case it should be ordered.

He (in common with the public generally) has used this 
means of access to the river for a number of years, but he now 
demands the aid of the Court to have it removed. I think that it 
is only necessary to state the facts to shew how impossible it 
would be for any Court to grant this demand.

Apart from the impossibility of granting the demand, I 
should think that, as far as the plaintiff is concerned, there would 
he an easement created after all these years in favour of those 
using this plot which is in dispute. Of course, as regards the 
Crown, no easement might be effective, but I should think that 
an easement might be set up its against this claim of the plain
tiff.

I think that the plaintiff's action should be dismissed with 
costs.

The plaintiff from the judgment of O’Reilly, Co.
C.J.

G. A. Stilts, for the plaintiff:—The land in question, having 
been formed by deposit in the river St. Lawrence in front of the 
plaintiff’s lot, belongs to the plaintiff. Where a grant of land is 
made bordering on a non-tidal river, whether navigable or not, 
the title in the bed, to the middle of the stream, is presumed to 
be in the riparian proprietor, and this presumption Ls not re
butted here: Kcewatin Power Co. v. Town of Kenora, 16 O.L.R. 
184, at p. 190. Land formed by gradual accretions in front of 
a water lot accrue to the owner of the lot: Standly v. Perry 
(1877), 2 A.R. 195; Tliroop v. Colour g and Peterborough PAY. 
Co. (1856), 5 C.P. 509; Buck v. Cob our g and Peterborough HAY. 
Co. (1856), 5 C.P. 552; Attorney General v. Chambers (1859), 
4 De G. & J. 55; I)oe d. Seebknsto v. East India Co. (1856), 10 
Moo. P.C. 140; In re Hull and Selby Hail way (1839), 5 M. & W. 
327. In the alternative, I submit that the filling-in of the river 
in front of the plaintiff’s lot is an interference with his riparian 
rights, and he is entitled to relief: Lyon v. Fishmongers’ Co., 1 
App. Cas. 662: Coulson & Forbes’ Law of Waters, 3rd ed., p.
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110; Stover v. Lavoia (1906), 8 O.W.R. 398; Warin v. London 
and Canadian Loan and Agency Co. (1885), 7 O.R. 706, 12 A.R. 
327 ; S.C.t sub nom. London and Canadian Loan and Agency Co. 
v. Warm ( 1886), 14 S.C.R. 232; Servos v. Stewart (1907), 15 
D.L.R. 216; Batte v. Booth (1887), 14 A.R. 419; S.C., sub nom. 
Booth v. Batte (1890), 15 App. Cas. 188; Blair and Sumner v. 
I)cabin (1887), 57 L.T.R. 522.

C. II. Cline, for the defendants :—The title to the land in dis
pute is vested in the defendants by possession. The evidence 
shews that the plaintiff has been out of possession for twenty 
years, during which period the defendants have had exclusive 
possession : Hanning’s Limitation of Actions, 3rd ed., pp. 152, 
153. The plaintiff does not own to the centre of the stream, the 
title to the bed of the St. Lawrence river above tide-water being 
vested in the Crown : Dixson v. S net singer (1873), 23 C.P. 235; 
Point Abino Land Co. v. Michener (1910), 2 O.W.N. 122: The 
Bed of Navigable Waters Act, 1 Geo. V. ch. 6 (O.)

Stiles, in reply.

September 15. The judgment of the Court was delivered by 
Meredith, C.J.O. :—This is an appeal by the plaintiff from the 
judgment of the County Court of the United Counties of Stor
mont, Dundas, and Glengarry, dated the 19th day of February, 
1913, which was directed to be entered by the Senior Judge, 
after the trial before him, sitting without a jury, on the 20th and 
21st December, 1912.

The contest is as to the ownership of a small piece of land 
lying in front of a lot in the hamlet of Summerstown, belonging 
to the appellant, which was made by depositing earth and stone 
in the bed of the river St. Lawrence.

This land is claimed by the appellant as part of his lot, and 
is claimed by the respondents by length of possession, and the 
appellant claims in the alternative that the filling-in of the river 
in front of his lot constitutes an interference with his riparian 
rights, and he seeks a mandatory order for the removal of the 
earth and stone which have been deposited there.

The learned Judge found that the title to the locus in ques
tion was not in the appellant, but in the Crown ; and that the 
prima facie presumption which, according to the decision of this 
Court in Kcewatin Power Co. v. Town of Kenora, 16 O.L.R. 184, 
exists, that in all non-tidal rivers, whether in fact navigable or 
non-navigable, the title to the alveus is in the riparian pro
prietor, was rebutted ; and in that conclusion we agree.

That the bed of the river St. Lawrence above tide water is 
vested in the Crown was decided by the Court of Common Pleas 
in Dixson v. Snctsinger, 23 C.P. 235. How far, if at all, the rea-
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soiling on which this decision was liascd is in conflict with what 
was decided in the Kenora case it is unnecessary to inquire, as 
the same conclusion would have been reached on the ground that 
the prima facie presumption I have mentioned was rebutted in 
the case of such a river as the St. Lawrence, as undoubtedly it 
would he in the case of the Great Lakes.

If there were any question as to the correctness of the view of 
the learned Judge of the County Court, it is removed by the 
Bed of Navigable Waters Act (1 Geo. V. eh. 6), which declares 
(sec. 2) that “where land bordering on a navigable body of 
water or stream has been heretofore, or shall hereafter, he 
granted by the Crown, it shall he presumed, in the absence of 
an express grant of it, that the bed” of such a navigable body 
of water or stream “was not intended to pass to the grantee of 
the land, and the grant shall be construed accordingly and not 
in accordance with the rules of the English common law.”

There remains to be considered the question whether the 
appellant is entitled to any relief for the interference with his 
riparian rights by the filling-in of the river in front of his lot. 
That this filling-in was an interference with the property rights 
of tin* appellant is well settled: Lyon v. Fishmongir»* ('o., 1 
App. Cas. 6ti2; but. iu view of the comparatively trifling injury 
which has been caused to the appellant and the very considerable 
expense that the respondents would be put to if a mandatory 
order were gr requiring them to remove the earth and stone, 
the ease is not, we think, one in which such an order should be 
made, and the justice of the case will he met by awarding the 
appellant $5 as damages for the invasion of his rights, and the 
judgment of the Court below will be varied accordingly.

As the appellant has failed on the main ground on which 
his action was based, and has now succeeded on a ground that 
was not presented until the trial and that he was permitted to 
set up by amendment, there should he no costs to either party 
in the Court below or of this appeal.
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ONT. Re KETCHESON and CANADIAN NORTHERN ONTARIO R. CO.

s!c
1913

(Decision No. 2.)

Ontario Supreme Court. Hodpins. J.A., in Chambers. November 11, 1013.

1. Appeal (8II A—35)— Supreme Covet of Canada—Allowing sf.cvr- 
ity—Qi khtion of competency of appeal. 

l'ntil the question is settled as to the right of appeal in Ontario to 
the Supreme Court of Canada from a decision of the Appellate Divi
sion of the Supreme Court of Ontario, varying an award on the com
pulsory taking of lands under the Railway Act of Canada, the proper 
practice is for the Ontario court to approve the security on the pro
posed appeal, leaving the parties to contest in the Supreme Court of 
Canada the jurisdiction of the latter court, in view of see. 36 of the 
Supreme Court Act. H.S.C. 11106, eh. 130. and of sec. 209 of the Railway 
Act. R.S.C. 19IH1. ch. 37.

[Toirnsend V. Northern Crotrn Hank, 10 D.L.R. 052. 4 O.VV.X. 1245, 
referred to.]

Statement Motion by the railway company for an order approving of 
the security on a proposed appeal to the Supreme Court of 
Canada from the judgment of the First Divisional Court of 
the Appellate Division of tin* Supreme Court of Ontario, Re 
Keteheson and Canadian Northern Ontario R. Co., 13 D.L.R. 
854. 5 O.W.N. 36.

Feathenton Aylcsworth, for the railway company.
E. />. Armour, K.C., for the claimants.

H origins, J. A. Hodgins, J.A. :—If I were clear that no appeal lay, it would 
he my duty to refuse to approve of the security : see Townsend v. 
Northern Crown Rank (1913), 10 D.L.R. 652, 4 O.W.N. 1245. 
Appeals in cases of awards under the Railway Act, originating 
in other provinces, have reached the Supreme Court of Canada ; 
but I am unable to find any instance from this Province. In the 
present state of the decisions, I do not think that I ought to 
prevent the appellants from testing their right to appeal, as 
they undertake to do, under Rule 1 of the Supreme Court, leav
ing that Court to decide the point involved.

Fnder sec. 209 of the Railway Act, R.S.C. 1906, ch. 37, an 
appeal from the award of the arbitrators may be taken to a 
Superior Court in Ontario. The appellants had no choice but 
to appeal to the Supreme Court of Ontario and having chosen a 
Divisional Court of the Appellate Division, are, therefore, saved 
from the difficulty pointed out in Bircly v. Toronto Hamilton 
and Buffalo R. Co. (1898), 25 A.R. 88; Ottawa Electric Co. v. 
Brennan (1901), 31 Can. S.C.R. 311; James Bay R. Co. v. 
Armstrong (1907), 38 Can. S.C.R. 511.

Rut none of these cases seems to me to involve any negative 
of the proposition that an appeal lies, under sec. 36 of the 
present Supreme Court Act (Can.) to that Court, from the
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highest Court of final resort, in any Province, where such Court 
is either a Court of appeal, or, if of original jurisdiction, is a 
Superior Court.

The right to revise, if necessary, the decision of the statutory 
appellate Court should exist, in view of the extensive power 
given to it “to decide any question of fact upon the evidence 
taken before the arbitrators, as in a ease of original jurisdic
tion.”

f, therefore, approve of the security.

Order accordingly.

Re ATHENS HIGH SCHOOL BOARD.

Ontario Supremo Court, Middleton, J. Oetobcr K, 1913.

1. Senooi* (8 IV—74)—School ta'xkh—What may hi: ixci.viiki»—Deficit 
KltOM PBECEDINO YEAR.

A high school board may, in I In* absence of mala /Iden or hiiv de
liberate intention to postpone the debts incurred in one year to the 
next, include in the amount to In- levied by a township corporation 
for school purpose# for the ensuing year, the amount <d a «lefieit 
arising from unforeseen contingencies during the preceding year, which 
was met with money liorrowcd by the board.

I He Toronto Public School Hoard and City of Toronto, 2 O.L.U. 727. 
4 O.LIt. 4tiH. considered; .11 tor nr if-tic ne ml v. Corporation of l.ieh field, 
17 L.J. Ch. 472; Jones v. Johnson, .» Ex. 802, and lionnes v. Copeland. 
IS V.C.C.P. 150. followed. |

Motion by the High School Board for a mandamus to compel 
the township corporation to levy and collect its proportion of 
the amount required by the Board for the maintenance of the 
High School, in pursuance of a requisition made by the Board. 

The motion was granted.
G. II. Kilmer, K.C., and II. A. Stewart, K.C., for the High 

School Board.
J. A. Hutcheson, K.C., for the township corporation.

October 8. Middleton, J. :—The municipality has served 
notice consenting to an order directing it to levy and collect the 
amount mentioned in the requisition, save as to one item, 
namely, “deficit from last school year, $916.20.” The argument 
was confined to the right of the School Board to compel pay
ment of this item.

The duty of the School Board is defined by the High Schools 
Act, 9 Edw. VII. ch. 91, sec. 24. To it is intrusted the obligation 
of providing adequate education for the pupils, and appointing 
necessary teachers and officers; and, by sub-sec. (h), it is author
ised to apply to the municipal council before the 1st August in 
each year “for such sums as the Board may require for the main-
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tenance of the school for the twelve months next following the 
date of such application.”

The whole duty of administering school affairs is placed upon 
the School Board. Its sole source of income, apart from fees 
and legislative and county grants, is the sum to he contributed 
by the ratepayers through the municipal council; the scheme, 
put shortly, being to have all the rates levied and collected at 
the one time by the municipal council, although the administra
tion of school affairs is left with the School Board. In the case 
of this particular school, the amount required last year turned 
out to be insufficient to meet the actual expenses of the school. 
This arose from the fact that the number of pupils was greater 
than had been foreseen, and it became necessary, in the opinion 
of the Board, to appoint an additional teacher. The municipal
ity now takes the position that, the Board’s expenditure having 
exceeded the estimate, there Ls no provision in the Municipal Act 
by which the Board can compel a levy for the excess. There is 
no room on the material to suggest mala fuies; in fact, counsel 
expressly repudiated any such idea. The fault of the Board, if 
any, is, that it did not make an adequate allowance for unfore
seen contingencies.

It would be a most serious reflection upon the legislation if. 
by any such reasoning, the ratepayers could be relieved from 
paying for services incurred on their behalf by their duly 
elected representatives; and it would be equally unfortunate if 
the failure of the Board to demand a sum sufficient to cover the 
necessary outgoings is to impose personal liability upon the 
members of the Board.

It is said, and truly said, that the policy of the Act is to 
require the expenditure of each year to he borne by the taxation 
of that year. This is true not only of school sections, but in 
respect to the whole municipal government; but it would 
scarcely be thought that the failure to levy adequate rates 
would constitute a defence to a municipality if sued by its 
creditors.

In lie Toronto Public School Board and City of Toronto 
(1901), 2 O.L.R. 727, a precisely similar question was raised, 
and Mr. Justice Street thought that the municipality was within 
its right in refusing to levy a sum necessary to enable the School 
Board to pay debts contracted in previous years. Upon appeal 
Chief Justice Meredith, delivering the judgment of the Divi
sional Court, thus deals with this question (2 O.L.R. at p. 751) : 
“My learned brother Street decided that these payments do not 
form part of the expenses of the schools under the charge of the 
Board for the current year, and should not therefore have been 
included in the estimate; and with that view I agree. The Act 
makes no express provision for cases which must sometimes
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occur, where it has become necessary, owing to too small an esti
mate having been made to cover the necessary expenses of the 
year, to incur liabilities beyond the amount provided for in the 
estimate of the year; and I desire to leave open, as far as I am 
concerned, until it comes up for decision, the question whether 
in such circumstances the Act may not he so construed as to 
justify the amount of the over-expenditure being treated as an 
expense of the following year, at all events where the payment 
has been made in that year; hut. as far as the present case is 
concerned, I do not sec how the Act can be interpreted so as to 
bring the expenditure in question within its terms.”

This, 1 think, leaves the matter open for consideration upon 
the present appeal, as the Court of Appeal (1902), lie Toronto 
Public School Hoard, 4 O.L.K. 468, has said nothing upon this 
point.

A series of cases which appear to me to throw much light 
upon this problem was not cited in the Toronto case. While it is 
true that these cases, by reason of the difference of legislation, 
may not he, strictly speaking, conclusive, yet the principles indi
cated seem to govern.

In Attorney-General v. Corporation of Lichfield (1848), 17 
L.J. Ch. 472, the Court refused an injunction to restrain the 
levying of a rate which included a balance with respect to ex
penditure during the previous year. The learned Lord Chan
cellor (Cottenham) points out: “If, then, it should turn out 
that the money raised by the rate was not applicable to anteced
ent debts, the corporate fund, so far as it existed, must be ap
plied in payment of antecedent demands, and the money raised 
by the rate would he applicable to the demands of the year. In 
eases where corporate property existed, it would he a very idle 
case to discuss the question. The result would he the same; and 
there would only be a different mode of keeping the accounts.” 
in other words, because the School Hoard has a debt, and the 
School Hoard has property which may he made available to meet 
the debt, the charge must ultimately be paid.

In the later case of Jones v. Johnson (1850), 5 Ex. 862, Pol
lock, C.R., after pointing out the difficulties arising from the 
construction contended for. says: “We ought, therefore, to 
give such effect to the words of the statute as will best meet 
the exigencies of the case. The Legislature has provided that the 
borough council is to make an estimate, if that can he done, 
for the purpose of providing prospectively for these expenses
It may, however, happen that this may not he possible, although 
made with all due care and fairness. It may bo that the pros
pective estimate will fall short of the demand upon it, or persons 
may fail to pay their rates, or the rate may become unproductive
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from some other cause. It is impossible for the council to guard 
against all such matters. It therefore appears to me that under 
such circumstances, if a rate is made prospectively, and it turns 
out to he inadequate to the occasion, and another rate is requi
site, it is competent to the council to make it. But the question 
here is, whether this rate is prospective or retrospective; and I 
am of opinion that in point of fact it is prospective, for it was 
made bond fide and for the purpose of providing for payments 
which it was expected would become payable thereafter. I 
therefore think that the rate was not retrospective; but I doubt 
whether it would have been bad if we had held it to be retro
spective. The object of the statute was to enable the council to 
pay their debts, and we ought to construe the clause applicable 
to this point as directory only, in all cases where the council 
act bond fide.”

In llaynes v. Copeland (1868), 18 C.P. 150, Sir Adam Wil
son emphasises the principle underlying the Municipal Act, 
that each year’s debts should be paid by that year’s assessments, 
yet recognises as applicable to the case of the municipality the 
principle of the English case just cited.

I realise the difficulty in applying this law, in view of the 
wording of the statute in question here; yet I think it is applic
able. Where there is no deliberate intention on the part of the 
Board to postpone the payment of debts incurred one year to 
the next, but the obligation arises by reason of the insufficient 
estimate, and money has had to be borrowed to pay the necessary 
expenses for maintaining the school, that money may, 1 think, 
be regarded during the next year as a sum required for the 
maintenance of the school for the ensuing twelve months; as. 
if it is not obtained on requisition to the municipal council, 
it cannot be obtained at all, and the creditor could sue and take 
in execution the school property, without which the school can
not be maintained or continued. Totally different considér
ations would arise if there was any room for supposing that 
there had been any deliberate attempt on the part of the Board 
to shift the burden of taxation from one year to another, or if 
the contract had been a contract void upon its face as being a 
contract to incur liability in one year payable in another.

Had it not been for the decision in the Toronto case, I would 
have thought that the Legislature had intended the Board alone 
to determine the amount to be levied, and that, in the absence of 
bad faith, the municipal council had no right to criticise the de
mands made; but I am precluded from acting upon that view by 
the decision in question.

The mandamus will therefore go, with costs.

Mandamus granted.
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STARRATT v DOMINION ATLANTIC R. CO N. S.
(Decision No. 3.) 8 <’

Norn Hcotia Supreme C»urt, Itimm’ll, ./. Vorein her 5, 1013.
1913

1. .llRY (8 IV—80 |—Sl'KClAI. .n MY -SmiX’O TKIA1/—NKI.KVTIOX OK .IVRY- 
Draxvixo new paxki..

Where a verdict directed by the court to In* entered for the defen
dant on withdrawing a ea*e from the jury i* reversed on appeal and 
a new trial ordered, the jury for the new trial cannot be selected from 
the panel drawn for the first trial, hut a new jury must lie summoned.

[ The Hi ini v. /Vrr//. .*» Term Heps. 453, considered. ]

Motion on a second trial to summon the former jury panel. 
<>n the trial of this cause before Drysdale. ,1., with a special 

jury, the learned Judge, at the conclusion of the evidence, with
drew the case from the jury and directed the entry of judg
ment for defendant. The full Court, on appeal. Starratt v. 
Dominion Atlantic It. Co., 11 D.L.R. 607, reversed the judgment 
so entered, on the ground that there xvas evidence xvhich should 
have been submitted to the jury, and ordered a new trial. This 
xvas an application to summon the same panel for the second 
trial

The application xvas denied.

Statement

./. L. Ralston, in support of application.
IV. A. Henry, K.(\, contra.

Rvssell, J. :—This case xvas tried before a Judge with a 
special jury and was withdrawn from the jury because in the 
opinion of the learned Judge there was no evidence to go to the 
jury. The Court on appeal thought otherwise and ordered a 
nexv trial. The question has been raised whether the special 
jury to try the case is to be drawn from the panel already de
liver» rothonotary and from which the jury xvas struck
xvhich entered upon the trial of the cause before Mr. Justice 
Drysdale, or xvhether a new panel of special jurors is to be sum
moned. On the strength of R.S.X.S., eh. 162. sec. 62, sub-sec. 12, 
of the Jury Act, it Is contended that the eighteen jurors already 
empanelled must he the panel from xvhich the jurors to try this 
cause are to be selected, hut the argument drawn from this sub
section seems to me to go too far for the contention set up. If 
the xvords used in the sub-section prove that the panel is to be 
that already, or rather formerly, summoned, they also prove that 
the nine jurors already draxvn from the panel and who entered 
upon the trial of the cause before Drysdale, J., must try the 
cause at the present sittings. The xvords are as folloxvs :—

The prothonotary. when the cnu*e is called, «hall draw from auch box 
the tinmen of juror* to the prescribed numlier, and the juror#, whose names

623^
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ure first drawn, and wlm un* in attendants, «hall he the jury for the trial 
of the cause.

The inconvenience of such a conclusion is a strong reason for 
assuming that it was never intended by the legislature.

Further, the statute, sec. 62, sub-sec. 6, provides that the 
party who desires a special jury shall pay $25 before it can In
drawn,
which sum the |irothonotary shall forthwith pay to the treasurer of tin* 
municipality which pays the jurors' foes for such county, and such treasurer 
shall pay to such special jurors their fees for attendance ami travel.

These words, although not conclusive, strongly suggest that 
there is a connection between the payment of tin* fee by the 
party and the jurors by the treasurer; and as the
jurors, who have already must be paid if they attend
again, it is reasonable to assume that the party who requires 
their attendance shall again pay the required fee. No such fee 
is provided for except in connection with a special jury “to be 
drawn,” apparently in the manner pointed out in the sub
sections that follow, which provide for a drawing of thirty-six 
names, a reduction of the number to eighteen in the manner pre
scribed, a venin fadas and summons.

But what seems to me to be conclusive is the provision of sec
tion 6, that
no juror aIihII In* liable to nerve a* juror more tliim once in three yearn

( The exception has no lieariiig on the question here, i
The provisions of the i" r applicable to petit jurors 

apply to special juries ( see. 62) with the variations set out in the 
section none of which are, I think, inconsistent with the excep
tion referred to unless it is the sub-sec. 12 already mentioned 
which 1 have said proves too much for the contention.

The ground for the argument is that the cause was withdrawn 
by Mr. Justice Dryadale from the jury and has never, therefore, 
Im*cii tried by that jury. If that is a good ground for the con
tention it is also a ground for the conclusion that the very nine 
who were em lied to try the case before Dryadale, J., must 
now try it, a result which I cannot think was ever intended. The 
ease cited of Tin Kiivg V. /Yrr//, 5 Term Reps. 453, * " colour
to the contention, but the words on which the conclusion in that 
case is based differ s' antly from those used in the sub
section relied on here. They expressly provide that "the jury 
so struck, etc., shall In* the jury returned” for the trial of the 
issue, meaning that the panel from which the jury is to be drawn 
shall lie the panel for the trial of the cause. The pressing of 
those words does not lead to the objectionable conclusion which 
would have to In* drawn from the words of our Act which are

6
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iiH already quoted that the juror# whose names are first drawn 
(which would be the very nine who entered the jury box and 
were sworn) “shall he the jury for the trial of the cause.”

I conclude that these words k y mean that the jury so 
drawn is to try the cause on the occasion on which they are 
drawn. The same words might as well have been used with re
ference to the ordinary petty jury drawn in the usual way. If 
they Inul been so used I think no one would have contended that 
a new trial, if ordered because the ease had been improperly 
withdrawn from the jury, must take place before a jury drawn 
from the old panel.

1 consider the point very fairly debatable, hut my best judg
ment is that a new jury must he summoned.
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Application denied.

ORTENBERG v. PLAMONDON.

if m in e Su/minr Court Trial before Malouin, ./. October 22, 1913.

I. 1.110:1. AND SLANDER ($111 It 100) ACTIONS FOR UAMAtiKS V'llo MAY 
RF.COVKR.

A civil action for damages «lorn not lit* for Ion* of business alleged 
to have n d to the plaintilT from an alleged defamatory attack on 
the sect or class to which lie belongs, contained in a oublie address which 
had been printed and issued in pamphlet form where the attack was 
not beyond t he hounds of free discussion of philosophic, social or religious 
doctrines or and did not name <>r indicate the plaintiff
specially in any defamatory sense.

IU- v (iiithcrrolc, 2 bexvin 237, distinguished; Odgi rs on Libel, 
f>th ed., 450, referred to. I

Action by two Jewish merchants, of St. Kindi, benjamin statement 
Ortenborg and Louis Lazarovitch, for defamation, they claiming 
that as a direct result of an address or lecture, entitled “The Jew/1 
delivered before a society by the defendant Plamondon, and subse
quently published in pamphlet form by his co-defendant, many of 
plaintiffs’ Homan Catholic customers ceased to trade with them 
and that there was a distinct falling off in returns of their business 
as compared with the previous year, and for they sued
both Plamondon and Leduc for damages for having done an act, 
which they alleged, caused them prejudice.

The case was tried without a jury, and extended from May 18 
to May 27, 1913. The defendants reiterated in their pleadings 
all the charges made in the address, anil published in the pamphlet, 
and claimed these to be true; and furthermore, that the anti- 
Semitic question, Ih ing one of general interest, should, and ought 
to be publicly discussed; that the address contained no imputations 
of a personal character against the plaintiffs, and that it merely 
referred to the Jewish race, its doctrines and .religious practices,

1
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que. warning the Christian public of the danger to which the Province 
of Quebec was exposed by the presence of Jews in their midst.

1913

( Irtenbero 

Plamondox.

S. W. Jacobs, K.C., L. A. Cannon, K.C., O'. C. Papineau- 
Couture, and Louis Fitch, for plaintiff.

./. E. Bedard, K.C., E. Belleau, K.C., and ./. A. Lane, K.C., 
for defendants.

Malovin, J. (translation):—Plaintiff claims from defendant a 
sum of $500 as damages resulting from a lecture which defendant 
delivered on March 30, 1910, entitled “The Jew.”

Plaintiff professes the Jewish religion. He has carried on 
business in Quebec for many years. He alleges that he has been 
lil>elled, and that he has suffered damage by reason of the state
ments made by the defendant in his lecture.

Defendant pleads, among other things, that his lecture con
tained no charges against plaintiff; that he referred only to the 
Jewish race, its doctrines and social and religious practices, and 
that the lecture did not contain anything except what has appeared 
in numerous books and in the press on the Jewish peril. A copy 
of the lecture in question is filed in the record.

The defendant Plamondon, in his address, treated of the Jewish 
race in general ; he made no charge against the plaintiff in par
ticular. The lecture was composed almost entirely of citations 
and extracts from foreign publications.

Under the circumstances, has the plaintiff a right of action?
It is a principle of law that

If the incriminating writing eontaiiiB no libellous allegation or insinu
ations in respect to persons, but is merely a discussion, more or less violent 
and passionate, of philosophic, social or religious opinions, attributed to a 
corporation or religious sect, or to an association, it is not libel. (2 le 
Poittevin, p. 30S.)

This principle has received the sanction of the Cour de Cas
sation in a case which is analogous with the one submitted to me. 
(Dalloz, Recueil Périodique, 1894, pp. 25-20.) The following are 
the facts:—

In December, 1890, or January, 1891, the Catholic mission of 
Tananarive, acting under the authority of Abbé Vazet, Bishop 
of Soruza, printed and published a pamphlet in the Malgache. 
(Madagascar) language, entitled “Nv Framasao” (The Free 
Masons). In this pamphlet, almost entirely made up of citations 
from publications previously died, and more or less ancient, 
it was said that

Free Musons employ, to secure members, means which consist of Halter
ing their mercantile interests and their liking for pleasure; that they try to 
draw men away from their family duties, and disgust them with their daily 
occupations, and with their religion; their purpose is to effect the overthrow 
of states by the destruction of law, or riches, and of religion and customs,

8
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and for thin end they use tin- moat untruthful means; they do not hesitate 
at assassination to make tin* oaths taken by their members respected; they 
aim at the destruction of the family, the corruption of morals, the abolition 
of marriage, and of burial, adultery, and scorn of family duties (principally 
of the assistance due by children to their parents in their old age), and at Ortenbbru 
the suppression of prayers for the «lead; they try to pervert children, and ©. 
for this object have built a great number of sidmols; the result <«f their efforts Plamondon 
is revolution against established authority, and the assassination «if kings; M»iauin j 
finally, their purpose is the ruin «if the true religion, anil of many systems of 
government, in order to establish a new state of things.

Iribe and Rigtiud, founder» of the Masonic Lodge then re
cently established in Madagascar, sued the editor of this 
The Court of Aix maintained their pretensions, holding that the. 
statements complained of, although naming no one, ami apparently 
attacking only the doctrines of the Free Masons, wen» clearly 
designed to hold up to public reprobation Iribe and Higaud, the 
founders of the Masonic Lodge then recently established in Mada
gascar, and that the allegations were of a defamatory character, 
and directed against the plaintiffs. On appeal, the Cour de 
Cassation reversed this, on the ground that the pamphlet “Ny 
Framasao,” and especially the passages mentioned in the judgment 
appealed from, did not contain allegations or charges against 
determinate persons; that a careful examination disclosed a strong 
and violent attack, but not beyoml the bounds of free discussion 

ifsophic, social and religious opinions attributed to the 
followers of Free Masonry. This principle appears to be recog
nized by English law.

The plaintiff has cited the ease of It. v. Uathercole, 2 Lcwin <
237 and Odgers (5th cd.), p. 15b, where it was held:

It is also a misdemeanor to libel any sect,company,or class of men without 
mentioning any person in particular, providcil it lie all«*g«d anil proved that 
such libel tends to excite the hatred of the |Hioph‘ against all belonging to 
such a class and conduces to a breach of tin* peace.

But it is to be noted that this decision was rendered in a 
criminal prosecution, and is cited with many others under the 
heading “Criminal Law,” and the author Odgers, 5th ed., 45G, 
adds, in referring to these decisions:

A libel may be indictable though it lx- not actionable. Thus, in neither 
of the cases[/?. v. To/thamA T.R. 126, ami It. v. Galhercnlc, 2 Lcwin C.C. 237| 
wouhl an action lie for want of a proper plaintiff.

These authorities lay down the principle that, in my opinion, 
should serve to decide the present case. The defendant, in his 
lecture, incriminates only the Jewish race, its doctrines, and its 
religious and social practices without attacking the plaintiff in 
particular, or charging him with any offence.

I am of opinion that the plaintiff, being neither named nor 
specially indicated, has no recourse civilly against the defendant,
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QUE. and, iu consequence, 1 dismiss his action, with costs. Having

s. c.
1913

arrived at this conclusion, it is useless for me to study the other 
questions raised. For the same reason, 1 dismiss the action of 
Ortenberg v. Leduc, and that of Lazarwitz v. Plamondon.

A ct io ns distil isited.

B. C. ATLANTIC REALTY CO. v. JACKSON.
fl. A.
1911

British ( 'oluinbtaCnurl of A/t/teal, Macdonald, C.J.A.. Irving and Martin, JJ.A .
November 4, 1913.

1 Covenants and conditions (Jill) 23)- Land purchase contract 
— Restraint upon alienation.

A vendor may, in order to obtain the removal of a caveat and lis 
/nndcns filed by one claiming under un assignment from a vendee, in
voke a condition of a contract of sale prohibiting its assignment with
out the approval of and countersigning by the vendor, and providing 
that in the absence of such approval, no agreement, condition or rela
tions between the vendee and his assignee, or other person acquiring 
title or interests from or through the vendee, should preclude the 
vendor from conveying the land to the vendee on the surrender of the 
agreement and payment of the unpaid purchase-money.

|McKillop v. Alexander, 1 D.L.R. 586, 45 Can. 8.C.R. 551, affirming 
4 S L R. Ill; and Shaw v. Foster, L.R. 5 ILL. 321, applied.)

2. Land titles (Torrens system) (§ IV—40)—Caveat»—Lis pendens— 
Who may i h : IssioNEi ui land contract Assignment without
\ i NDOR’i YPPROY M. l.i i i 1 i

An interest sufficient to permit the filing of a caveat or lis /tendent 
is not acquired by un assignment from a vendee of an interest in a con
tract for the sale of land, where the assignment contravened a condi
tion of the agreement prohibiting its assignment without the approval 
of and countersigning by the vendor; and providing that, in the absence 
of such approval, no agreement, condition or relations between the ven
dee and ms assignee or other person acquiring title or interest from or 
through the vendee, should preclude the vendor from conveying the 
land to the vendee on the surrender of the agreement and payment of 
the remaindei ol the purchase mi ne>

Statement Appeal by the defendant from a judgment for the plaintiff 
in un action by a vendor to cancel and remove u lis pendens and 
caveat tiled by one claiming an interest in land under an assign
ment from a vendee which was not approved by the vendor as 
required by the terms of the agreement of sale.

The appeal was dismissed.

IV. J. Taylor, for appellant, defendant.
W. C. Brown, for respondent, plaintiff.

Minlonalri,
C.J.A. Macdonald, C.J.A., concurred with Irvinu, J.A.

Irtlng. J. A. Irving, J.A.:—I would dismiss this appeal.
By a term of the contract lietween the plaintiff and Bell, it 

was provided that:—
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No assignment of 1 Iiih contract shall ho valid unless the same shall be B. C.
for the entire interest of the purchaser and approved and countersigned by -----
the president, vice-president and secretary or any other duly authorised C.A. 
person, and no agreement or conditions or relations between the purchaser
and his assignee, or any other person acquiring title or interest from or Atlantic 
through the purchaser, shall preclude the company from the right to convey Realty Co 
the premises to the said purchaser on the surrender of this agreement and f>.
the payment of the unpaid portion of the purchase money which may be due Jackson 
hereunder unless tin* assignment hereof be approved and countersigned as lrTlng j.a. 
aforesaid.

Jackson omitted to press the company for this approval, and 1 
think he has no status to file a lia pendens or caveat.

Ix>rd ( 'aims in Shaw v. Foster, L.R. 5 H.L. 321 at 338, has 
pointed out that although a vendor of real estate is a trustee for 
the purchaser, he is not a mere dormant trustee, but he has a 
right to protect that personal and substantial interest which still 
remains in him. The plaintiffs having seen fit to guard their 
interest by inserting in their agreement for sale the above clause,
I am unable to see how Bell can confer on Jackson any greater 
right than he, Bell, had himself.

The plaintiffs who are invoking the condition in restriction of 
the assignment of Bell's agreement are the original vendors.

Martin, J.A.:- After a careful consideration of the authori- Martin.j.a. 
ties cited to us I am of the opinion that this appeal should be dis
missed, because even assuming that the lodging of the caveat was 
notice to Bonneau of the defendant’s claim, and that the defendant 
had a valid contract with Bell, yet here at bust we have the case 
of the original owner of the legal estate, the plaintiff company, 
setting up and relying on its rights under the clause in the con
tract to approve any assignment thereof. The decision of the 
majority of the Court in McKillop v. Alexander, 1 D.L.R. 586,
45 Can. S.C.R. 551, 4 S. L.R. Ill, was based on the assumption 
that the said owner had waived that right, (p. 581 of the Supreme 
Court report), and therefore their co-defendants could not do so.
Mr. Justice I)ulT did not take that view, and his judgment is 
founded upon the assumption that the clause could be invoked by 
a purchaser as well ns the owner of the legal estate, and he pro
ceeds to consider the question from that standpoint, and to hold 
(p. 561 ), that the clause, if it could be invoked, gave to the obliga
tion of the owner
the character of rights which should be personal to the contracting par
ties to the extent at least that they should be enforceable against the com
pany only by the purchaser or his representatives or by such persons as with 
the consent of the company should become invested with the purchaser's 
rights and should become bound to assume his obligations under the agree
ment.

He goes on to discuss the result of this in a manner with which I 
am in entire accord, the result of which, as relevant to this case,
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is that an assignee who has not obtained said approval has not 
(p. 669)
urquirnl any right which he could compel the registered owner to recog
nise. and, therefore, he never had a right which in any lawyerly use of the 
words could he described as an interest in land. His right was and remained 
a personal right against desman, enforceable no doubt by equitable remedies 
both against desman and against others who might be implicated in des
man's breach of faith, but still only a personal right because of the special 
provisions of the contract with the company under which Alexander could 
acquire no claim against the registered proprietors until they had assented 
to his assignment. It is argued that desman was the owner of the land 
in equity, but this seems really to be an abuse of language (see Fry, Specific 
Performance, p. 675, see. 1382; and Itidoul v. Fonder, (1901] 1 Ch. 558, at pp. 
(Mil and 662. /»cr Farwell, J.). The company, it may be admitted, was a 
trustee in a limited sense. It is inaccurate to say that the company held the 
land in trust for the* purpose of fulfilling the agreement of sale. But as 1 
have pointed out that trust is defined by the agreement; and only those 
can in any admissible sense of the words be said to have acquired a bene
ficial interest in the bind who have aecpiired or in other words are entitled 
to enforce some rights under the agreement. In this Alexander fails; 
his right (in the sense indicated) though in process of consummation was 
never consummated.

And as to the effect of a caveat in such circumstances (p. 56ti):—

A caveat prevents any disposition of his title by the registered proprietor 
in derogation of the caveator's claim until that claim has been satisfied 
or disposed of, hut the caveator's claim must stand or fall on its own merits. 
If the caveator has no right enforceable against the registered owner which 
entitles him to restrain the alienation of the owner's title, then the caveat 
itself cannot and «hies not iui|>osc any burden on the registered title.

And at page 5(H) he shews that the maxim qui prior, etc., has no 
application to those who have no legal or equitable interest in 
the land which was the subject of the dispute.

These views of the learned Judge as to the effect of the clause 
if it could be invoked were not considered by the other meml>ers 
of the Court owing to the fact that they held the clause had been 
waived, but in my opinion they cover the point which is now 
clearly raised, and it should, I think, In» determined in favour of 
the respondents.

B. C.

C. A.
1913

Realty Co. 

Jackson.

Martin, J.A.

Appeal dismissed
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B. C. CANNING CO. v. McGREGOR. B. C.

Hritinh Columbia Court of Appeal, Macdonald, C.J.A., Irving, and Martin. 
JJ.A. November 4, I0l3. C. A.

1913
I. Shipping (§ 11—5)—Ownership and employment op vessel—Charter- 

ing at owner’s risk—Liability of charterer to owner for negli
gence of engineer employed with owner's approval.

The charterer of a bout at the owner's risk is relieved from lia
bility to the latter for the result of the negligence of an engineer em
ployed by the charterer with the approval of the owner, which was 
required by the charter party, since such approval recognized the 
competency of the engineer, and the charterer was not required to 
take any further precautions in respect thereto, notwithstanding the 
charter party provided that the latter should “take all reasonable 
precautions regarding the safety" of the vessel.

[Dixon v. Hirhrlieu Xav. Co., 15 A.R. (Ont.) 047, IS Can. S.C.lt. 
704, referred to.)

Appeal by the plaintiff from a judgment for the defendant 
in an action against the charterer of a vessel for damage alleged 
to have been occasioned by the negligence of the engineer.

The appeal was dismissed.

Statement

Bodwell, K.C., for appellant, re?
Harold Robertson, for re? , defendant.

Macdonald, ('.J.A.,concurred with Irving and Martin, .1.1.A. Mavd.mald,

Irving, J.A.:—In the absence of special terms in the charter 
party to the contrary everything would have been at the risk of 
the charterers who would have had the right to appoint a master 
and engineer without reference to the owners.

Recognizing this, the parties determined to insert in the 
charter certain special terms—and so they reached the agreement 
as presented to us. Under it the master and engineer are to be 
approved of by the owners—the ship is to lie at owner’s risk, but 
the “charterers shall take all reasonable precautions regarding 
her safety.” What further or other reasonable precaution they 
could take than allow the engineer, approved of by the owners, 
to have * control in the engine room, 1 cannot imagine.

It seems to me absurd to say that under the terms of a charter 
party of this kind the charterers were bound to have some person 
to superintend the work of the engineer approved of by the 
owners. Had they done so, had they some one else,and an
accident happened in consequence of their following the advice of 
such person in preference to that given by the master or engineer 
approved of by the owners, that to my mind would be some 
evidence that they had neglected to take reasonable precautions. 
In my opinion the defendants are not liable under the express 
provisions of the contract. I would dismiss the appeal.

! firing. J. A.

Martin, J.A.:—So far as the expression “at owner’s risk,” 
solus, is concerned, we must adopt the meaning given to it by the

83
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Supreme Court of Canada in Dixon v. Richelieu Nav. Co., Ltd., 
15 A.R. 647, 18 (’an. SX’.R. 704, which is, as laid down by 
Hagarty, C.J.O., ût p. 649:—

Il seems conceded that the words •owner's risk” alone would protect 
the carriers against all hut wilful neglect or misconduct or unreasonable

and Burton, J.A., at p. 654:—
The cases fully establish that the words “owner's risk" protect the 

defendants from all liabilities, except wilful misconduct.

This would relieve the defendants, but we have the additional 
words: “but the charterers shall take all reasonable precautions 
regarding her safety,” and the point is as to the meaning to he 
attached to them. In my opinion, in the absence of any authority 
they should receive that “reasonable” construction which business 
men would be assumed to have in mind in the circumstances, and 
the owners themselves would not do more in a matter relating to 
the engines than employ a competent man to take charge of them. 
It would be a very unusual and, I think, “unreasonable” pre
caution for them to take not only to employ a competent man. 
but to literally stand over him to see that he was doing his work 
properly. Can it be said that the charterers should do more than 
would be expected of the owners? The engineer must he held to 
be competent because his appointment was approved by the 
owners. The appeal. I think, should he dismissed.

Appeal dismissed.

HUNTER v. FARRELL.

Sew Drumwick Su/trente Court, Darker, C.J. October 21, 1913.

1. Evidence (5 VI A—515)—Parol and extrinsic evidence concerning
WRITINGS—To VARY TERMS OK CONTRACT.

It cannot be shewn by parol, in the absence of fraud or misrepre
sentation on the part of the tenant as to the contents of his lease, which 
contains an option permitting him to purchase the demised premises 
during his term, that the landlord refused to assent to such condition 
and executed the lease on the express understanding that the only right 
of purchase given the tenant was that in ease the former wished to dis
pose of the property during the term he would sell to the tenant for the 
sum mentioned in the lease in preference to any other person.

[Crooine v. Lediard, 2 Mv. tV lx. 251, 39 Eng. 11. 910; Stewart v. 
Kennedy, 15 A.C. 10S, followed.)

2. Contracts (§ II 1) 2—171)—Constriction -Real property Agree
ment TO SELL TOR “NOT LESS THAN*’ A STATED SUM.

An option agreement to sell land “for not less than $10,000" is an 
offer to sell for that figure.

|He Diehard, .'IS Can. 8.C.R. 394; and Le,‘nitty v. Snailh, 10 Q.B. 
275. 117 Eng. It. SSI applied.]



14 D.L.R.] Hvntbr v. Farrell. 557

3. Contracts (§ II I> 2—170)—Construction—Real property—Agree
ment for sale of “building”—What covered hy.

An option in a rental agreement in respect of a store described by 
its street number which states that the tenant shall have the option 
“of buying the building,” where practically all of the demised premises 
was covered by the store building which was affixed to the land so as 
to become a part of the freehold, has the effect of an option for the 
sale of the land and building and not of the building only.

[Hughes v. Parker, 8 M. & W. 244, followed.)

Action for specific performance of an agreement to sell land. 
Judgment was given for the plaintiff.
M. G. Teed, K.C., for plaintiffs.
//. A. Powell, K.C. (11'. II. Harrison with him), for defendant.

Barker, C.J.:—On February 22, 1910, the plaintiffs and 
defendant entered into an agreement in writing for the leasing 
by the defendant to the plaintiffs of a portion of the building 
situate on the lot in question. The agreement is as follows:

St. John, February 22, 1010.
Mr. M. Farrell.

Dear Sir,—We agree to rent from you the store with room in rear, No. 
20 Canterbury street, the premises now occupied by the Currie Business 
University for a term of five years from the first day of May next at the rental 
of $300 (three hundred dollars). Also during the above mentioned term we 
have the option of buying the building for not less than $10,000.

Yours truly,
(Sgd.) Michael Farrell.

Roger Hunter, Limited.
(Sgd.) I*. R. Hunter, president.
I Sgd.) L. S. Hunter, seeretary.

Plaintiffs went into possession of the premises under the said 
agreement in May, 1911, and have continued in such possession 
ever since and paid the yearly rental of $300. On January 30. 
1913, the plaintiffs gave the defendant notice of their acceptance 
of the option to purchase, notified him of their readiness to pay the 
$10,000 and tendered him with a conveyance of the land and 
premises in question for execution.

The building mentioned in the agreement is a brick building 
covering practically all the lot on which it stands owned by the 
defendant. It is affixed to the land in the ordinary way so as 
to become part of the freehold. As originally prepared and pre
sented to the defendant for signature, the agreement contained 
a renewal clause for five years as follows. After the words “first 
day of May next,” were the following words, “and at the end of 
said five years to have the privilege of renewing for another five 
years.” Also after the words “above mentioned term” were 
these words “and renewal thereof.” So that as originally drawn 
the agreement was for five years and a renewal for another five

N.B
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years and an option to purchase during the ten years, in case of 
renewal. The defendant refused to agree to these renewal clauses 
and insisted upon their being erased and the words 1 have men
tioned were erased and the erasure initialed. As to these facts 
there seems no difference between the parties. The defendant 
admits in his statement of defence, that on February 22, 11)10, 
the plaintiffs offered to rent the premises upon the terms men
tioned in the agreement and submitted the agreement itself to 
him for his signature, which lie refused to give. In his statement 
of defence he says:—

And the said defendant thereupon on the said 22nd day of February. 
A.l). 1910, refused to sign the said agreement and refused to agree that 
at the end of the said five years the plaintiffs should have the privilege of 
renewing for another five years at the rental of $300 and refused to give 
the plaintiffs the option during the said term of five years for which he agreed 
to rent the said store, or during the said renewal term of five years, of buying 
the buildings for $10,000, but offered to rent the said land and premises to 
the plaintiffs for the term of five years at the annual rental of $3(X) and to 
sell to the plaintiffs in preference to any other purchaser at the same price 
in ease he determined to sell. This offer of tin* defendant’s the plaintiffs 
agreed to accept and did accept, and the defendant signed the said alleged 
agreement in the third paragraph of the plaintiff's statement of claim 
mentioned, on the express understanding between plaintiffs and defendant 
that the said agreement so far us it related to the buying of the said building 
should operate only to the effect that the defendant should, in case he wished 
to sell the said building, sell to the plaintiffs in preference to any other 
purchaser who'might offer the same price.

There is no charge of fraud or misrepresentation here, or that 
the defendant was induced to sign this agreement in the belief 
that it contained the bargain, which he says was in fact made, 
instead of the one which the plaintiffs say was made. The 
defendant alleges that he refused to accept the plaintiffs' offer 
ils to the option but he made a counter-offer to the effect that he 
would give the plaintiffs a preference over any other purchaser, 
in case he determined to sell during the five years. He alleges 
that this counter-offer was accepted and that he then signed the 
original agreement in evidence
on the express understanding between him and the plaintiffs that the 
said agreement, so far as it related to the buying of the building, should 
operate only to the effect that the defendant should, in case he wished to 
sell the said building, sell to the plaintiffs in preference to any other pur
chaser who might offer the same price.

It is obvious that neither fruud or misrepresentation could be 
chargeable, as against the plaintiffs, because the defendant says 
this was his counter-offer and the plaintiffs agreed to and accepted 
it. In addition to this the defendant knew exactly that it was 
the agreement for an option he was signing, but he says that he 
signed it on the agreement and understanding between them that
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it was to “operate” so that in case the defendant concluded N. B.
to sell, the plaintiffs should have a preference. Later on I shall ^7
allude to the improbability of two sensible business men entering lnl;j
into an agreement which seems childish from every point of view. -----
But what is its legal effect? In Crmmc v. Lediard, 2 My. tV K. Hvnter 
251, 39 Eng. R. 940, a bill was filed for the specific performance of fARrKM
an agreement to purchase, fly the agreement the plaintiff was -----
to sell an estate to the defendant, and the defendant was to sell ,,Brker CJ- 
an estate to the plaintiff. By the true construction of the con
tract, the two sales were separate transactions, and the inability 
of one party to perform his contract was no answer to an action 
by the same part y, to compel specific performance of the agreement 
to sell to him. In answer to the action, it was set up that the 
negotiations previous to the signing of the agreement were for 
an exchange, and not for separate purchases, and that, when the 
agreement was reduced into writing, it was understood between 
the parties that the same was on the footing and in the nature of 
a mutual exchange. The Master of the Rolls said that the in
tention of the parties must be collected from the written instru
ment, and no evidence aliunde could be received to give a con
struction to the agreement contrary to the plain import of these 
expressions. The Lord Chancellor in dealing with tin* case on 
appeal, says:

What effect the extrinsic evidence tendered by the defemlimt in the 
Court below might, if admitted, have had in explaining the intention of the 
parties, it was unnecessary to consider, because he was clearly of opinion 
that such evidence was not admissible in the present case. %

The Lord Chancellor continued:
The purpose for which the parol evidence was tendered on the part of the 

defendant was. not to enforce a collateral stipulation, but to shew that the 
transaction was conducted on the basis of an exchange; a circumstance 
which, if true, was totally at variance with the language and plain import 
of tin- instrument. Nothing could be more dangerous than to admit such 
evidence, for if the agreement between the parties was in fact conducted 
upon the basis of an exchange, why was tin* instminer so drawn as to sup
press the real nature of the transaction?

In every view of the case he was clearly of opinion that the 
decision of the Master of the Rolls must be affirmed.

In Stewart v. Kennedy, 15 A.C. 108, the plaintiff was seeking 
to set aside a contract, and in settling issues to Ik* tried under the 
practice prevailing in the Scotch Courts, a question as to the 
admission of a certain letter was proposed and the issue was re
fused. On appeal to the House of Lords, Lord Hersehell says 
at 118:—

But assuming that the suggested difficulty does not stand in the appel
lant's way, and that the error averred is in the essentials of the contract, 
the cj nest ion remains whether he is entitled to have the contract reduced
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merely because he understood and intended it to be other than it really 
was, that misunderstanding not having been induced by the conduct of the 
other party. The contention of the ap|>ellant is certainly a sufficiently 
startling one. He made the respondent an offer, which all the Courts, in
cluding the tribunal of ultimate appeal, have held to bear a certain construc
tion. This offer the respondent accepted. And now it is sought to reduce 
the contract simply on the ground that Hie appellant did not intend to make 
the offer which the Courts have held that he did make. Such a contention 
is far-reaching in its consequence. It would apply in every case where the 
parties differed in their construction of an essential part of the contract.

After litigating the matter through all the Courts without success, it 
would always he o|ien to the defeated litigant to reduce the contract, pro
vided he could shew that he understood the contract to bear the interpre
tation for which he had contended. The authorities cited, when
carefully examined, tell in my opinion against the ap|N‘llant. They shew, I 
think, that in the case of bilateral obligations it was always considered 
essential that the error which was sought to be taken advantage of by one 
party to reduce the contract should have been induced by the other party 
to it. It is true that in some instances an issue has been allowed in the same 
terms as that now under discussion. But the ease set up by the pleadings, 
and intended to be tried under them, was that there had been essential error 
induced hv the misrepresentation of the other party to the contract.

In thv same ease Lord Watson says at 121 et 8eq.:—
Professor Bell does not, in his useful treatise, deni with the important 

question how far, in the case of contracts and onerous unilateral obligations, 
an erroneous belief, entertained by one party only, will give him a right to 
rescind. Without venturing to allirm that there can be no exceptions to 
the rule, I think it may be safely said that in the case of onerous contracts 
reduced to writing, the erroneous belief of one of the contracting parties, in 
regard to the nature of the obligations which he has undertaken, will not be 
sufficient to give him the right, unless such belief has been induced by the 
representations, fraudulent or not, of the other party to the contract.
No far as I can judge, his (Lord Shand's) opinion rests upon the inference or 
assumption that in such a case there cannot be that Quorum in Hem plnntum 
consensu* atr/uc conventio which is necessary to the constitution of a mutual 
contract. To give any countenance to that doctrine would, in my opinion, 
be to destroy the security of written engagements. In this case I do not 
think it has any foundation in fact. By delivering his missive offer to Mr. 
(ilendinning, the appellant represented to the respondent that he was willing 
to be bound by all its conditions and stipulations, construed according to 
their legal meaning, whatever that might he. He contracted, as every 
|K‘rson does who becomes a party to a written contract, to be hound in case 
of dispute by the interpretation which a Court of law may put upon the lan
guage of the instrument. The result of admitting any other principle 
would be, that no contract in writing could be obligatory if the parties 
honestly attached, in their own minds, different meanings to any material 
stipulation.

Apart altogether from the legal aspect of the case, 1 am of 
opinion, and so find, that the defendant has altogether failed in 
establishing any such agreement as he sets up. The only witness
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with any knowledge of the facts, beside the defendant, are the two 
Hunters—one, the president and the other, the secretary of the 
company. They positively deny that there ever was any such 
agreement as the defendant alleges, either as to the purchase 
clause or as to the meaning to he attached to the executed agree
ment. If there ever was any such agreement, one naturally 
wonders, as the Lord Chancellor did in Croomr v. Lcdiard, 2 My. 
& K. 251, 39 Eng. It. 940, why it was not signed, instead of 
adopting the unusual course of signing a paper which did not 
contain the agreement, subject to a verbal arrangement that it 
should mean what the real agreement stipulated. The paper 
submitted by Hunter was criticised by the defendant, and on 
his objection the renewal clauses were expunged. If the option 
clause was objectionable why was it not expunged also? No 
reason has been even suggested for the defendant adopting the 
course he says was done, and 1 am at a loss to imagine one. We 
have his own signature deliberately appended to a document 
which he understood and knew all about, and the evidence fails 
in establishing any such agreement as is put forward here to 
nullify its effect, even if that could be done, if such an agreement 
hail been made.

Two other grounds are put forward in the statement of defence. 
It is said that the agreement is incomplete, as there is no fixed 
price mentioned in it, nor any method by which the purchase 
price can be fixed, and therefore there can be no specific perfor
mance. It is said that the words “not less than $10,000’’ do 
not amount to a contract to convey for that sum, for any amount 
in excess of $10,000 is not less than $10,000 and therefore satisfies 
the requirements of the action. Any such construction would 
render the contract useless and meaningless, for it would simply 
mean a contract for the defendant to sell at any price he might 
select in excess of the $10,000, or to use the defendant's version, 
“not less than $10,000.” As the defendant had control over his 
own property, he did not require to enter into a written obligation 
to sell it at a price to be fixed by himself in excess of a minimum 
price of $10,000. If there was any contract at all, it seems very 
clear that there was none having any such meaning as that which 
the defendant contends. The parties have not used a very happy 
form of expression to carry out what I have no doubt was their 
intention, but in my view, so soon as the option to purchase was 
exercised, a contract became complete on the part of the defendant 
to convey the premises to the plaintiffs for $10,000. Mr. Powell 
directed my attention to the cases where statutory penalties 
were imposed by the words “ not less than $50.” Judicial opinions 
differ on the question, but the case of Rr Richard, 38 Can. S.C’.R. 
394, has settled the construction to be placed on these statutes 
and that the words mean “$50 and no more or less.” That 
decision is adverse to the defendant's contention. Duff, J., who

.111—14 D.I..B.
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gave the opinion of the Court on that branch of the ease, nay* 
(page 409):—

There is nothing in the section, or, I think, in the Act us a whole, which 
would justify us in imputing to the words referred to uny meaning other than 
that which they literally convey, namely, that the penalty imposed shall 
not be less than the sum mentioned.

If that be the literal meaning of the words in the statute, 
there is no reason why in this contract the same words should not 
have the same meaning, there being nothing in the context to 
control it in any way. In Leeminy v. Smith, Hi Q.B. 275, 117 
Eng. R. 884, a question arose as to a contract by which the defend
ant sold “what he may pull up to 6th January, say not less than 
100 packs of combing skin,” etc., and it was held that the words 
amounted to a contract to deliver at least that quantity, (’amp- 
bell, C.J., says (16 Q.B. 277):—

I think it must he taken that the plaintiffs had occasion for at least 
100 packs of combing skins, and meant to stipulate that they should have that 
quantity at least; and that they were willing to bind themselves to take all 
that the defendant might pull beyond that quantity. If such be their in
tention, is it not clearly expressed by these words “sold,” "what lie max- 
pull up to January <’>, say not less than 100 packs?” Is not this a stipulation 
securing to the plaintiffs a minimum quantity of 100 packs ?

Patterson, J., says:—
I think therefore that the construction of this contract is that the de

fendant is to supply the plaintiffs with at least 100 packs.

The fair construction of the agreement, I think, is this. The 
plaintiff in his offer stipulated that he was to have the option of 
buying the building at any time during the term for a minimum 
sum of 810,000, and by the acceptance of the offer the defendant 
gave the plaintiffs the right to a conveyance in the terms of his 
offer for this minimum sum.

Another objection has been made as to the terms of the con
tract, by which it is contended that the option is for the purchase 
of the buildings on the land, and not the land and buildings. It 
is admitted by the ' < that the buildings practically cover
the land and that they are affixed so as to render them a part of 
the freehold. It is obvious that one person could not occupy 
the land and another the buildings which cover it and are affixed 
to it. In Hughea v. Parker, 8 M. & W. 244, it appeared that a 
sale and purchase agreement had been made in these words:—

I agree to sell the house and fixtures No. 108 Piccadilly, to commence 
from the 1st January next, for £00.

It was held that this was a sale of the fee simple. Aldersen, B.. 
says at 248:—

1493
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This is in truth, on the fuce of it, an agreement for the sale of a fee simple. N. B. 
There must ho a'decreejn favour of the plaintiffs with costs. g

Judgment for plaintiff's.

A,
• I

.k

Re THE COLONIAL INVESTMENT CO. OF WINNIPEG. MAN
Manitoba King's Bench, flail.,/. Xnrembcr 6. 1913. K™B

1 Corporations and companies ($ VI A—313)—'Winding-up— Incorpor- 1913
ATION UNDER PROVINCIAL LAW BRINGING UNDER DOMINION WlND-
ino-Up Act.

The provisions of sec. II of the Dominion Winding-Up Act, R.S.C.
1900, eh. 141, as to when the winding-up of a company may be brought 
within the Act. arc not restricted in their operation to companies 
organized under the Dominion Companies Act, but apply as well to 
provincial building societies having a capital stock and organized under 
provincial laws, if in liquidation or in process of being wound-un under 
a resolution adopted by its shareholders; and a winding-up < rd r may 
be made in a proper case on petition of a shareholder asking t hat the 
society be brought under the provisions of the Winding-l"p Act (Can.).

I Be Union Fire Insurance Co., II O.lt. 018. 10 A.H. (Ont.) 101,
17 Can. S.C.It. 20.’), applied; Be Cramp Sled Co.. 10 Ü.L.K. 230, dis
tinguished and criticized.)

2. Corporations and companies t§ VI A—313)—Windino-up—Voluntary
proceedings under Provincial Act Bringing under Dominion
Act.

A building loan and investment company, organized under a Man
itoba Act, and which is in process of being voluntarily wound up under 
a provincial law pursuant to a resolution adopted bv its shareholders 
at a special meeting, may, under see. II (/>) of the Dominion Winding- 
Vp Act, R.S.C. 1906, eh. 111, be ordered to be wound up under the pro
visions of the latter Act on the petition of any shareholder.

[Be Union Fire Insurance Co., 14 O.R. 018, 10 A.R. (Ont.) 161,
17 Can. S.C.R. 265, applied; Be Cramp Sled Co.. 10 O.L.R. 230, dis 
tinguished and criticized.]

3. Corporations and companies ($ VI A—313)—Compulsory winding-
up—Voluntary PRIKEEDINIIS PENDING UNDER PROVINCIAL Act

Discretion.
Whether a winding-up order will be made under the Dominion 

Winding-Up Act, R.S.C. 1900, eh. Ill, on the petition of juiy of the share
holders of a provincial company which is in process of winding-up 
under a provincial law rests in the discretion of the court, and will not 
be made er dehito junlitiir merely because the petitioners bring them
selves within the terms of the Dominion Act.

•I Corporations and companies ($ VI A—313) Winiung-up—Where
COMPULSORY ORDER WOULD HE “JUST AND EQUITABLE.”

An order for the winding-up of a provincial company at the instance 
of a shareholder may be made under the Dominion \Xinding-l p Act,
R.S.C. 1900, eh. 144, sec. 11 (#•), as to a company to which the latter 
Act applies, notwithstanding the pendency of a voluntary winding-up 
proceeding under a provincial Act, where ample reason is shewn for 
fearing that the interests of the company at large, and of the share
holders in particular, are likely to he insufficiently protected in tIn
voluntary proceeding and the court is, in consequence, of opinion 
that it is just and equitable to make the winding-up order.

5. Corporations and companies (6 VI A—313) Affidavit for winding-
up ORDER.

In Manitoba where a petition for a winding-up order cannot be 
based on an affidavit of information and belief only, a verification in gen-
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vrul tvrnm of the several |miagru|ili8 of a supporting affidavit, by a 
statvineiil that the deponent has read over evrtuin numbered para
graphs of the pH it ion and that they are true, ought not to be encouraged, 
although constituting evidence which may be given effect to in the 
absence of conllicting material.

[Re Manitoba Cummixxiun Co., 2 I).L it. 1, 22 Man. L.R. 2t>S. 
followed; (lillnrt v. End tan, L.R. 0 Ch.D. 259, applied; see also 
Rt Kootenay brewing Cn., <i B.C.R. 131 ; Hamilton's Company Law, 
3rd ed., 442 and 533 y.|

Petition by u shareholder to the extent of $1,000 in the 
company for a winding-up order under the Dominion Winding- 
Up Act, R.S.C. P.HMi, eli. 144. after the commencement of a volun
tary winding-up proceeding under a provincial statute of Manitoba 
of a company incorporated in that province.

The order was granted.
U. A. Elliott, K.C., and II". L. MeLaivs, for petitioner.
//. A. Bergman, and C. Blake, for the liquidator appointed by 

the shareholders in a voluntary liquidation.

Galt, .1.:—The company was first incorporated under the 
authority of the Manitoba Building Societies Act (R.S.M. 1902, 
eh. 15) with the objects, amongst others, of borrowing money 
and receiving deposits and carrying on generally the business of 
a loan and investment company. By private Act of the Legis
lature of Manitoba. 1 Kdw. VI1. (Man.) eh. 56, the company 
was incorporated anew and it was provided (sec. 2) that the com
pany should have, hold and continue to exercise all the rights, 
powers and privileges that previous to the said Act it had used, 
exercised and enjoyed.

The conditions and terms adopted by the company in loaning 
money to I sir rowers were exceedingly complicated and unusual; 
some of such terms are set forth at length in paragraph 8 of the 
petition. The meaning and effect of these terms was carefully 
examined by Mr. Justice Beck of All>erta in the case of Colonial 
Investment Co. of Winnipeg v. Borlaml (December, 1911), 19 
W.L.R. 588, when his Lordship came to the conclusion that such 
terms were too intricate and complex to Ik* understood and en
forced; that the defendant [in that case) could not have understood 
them; and that he was entitled to relief on the ground of mistake.

It is difficult to resist the conclusion that many other mort
gages of the company, containing similar terms may be open to 
the same objection and with the same result as occurred in the 
Borland case.

On June 5, 1913, a notice to the shareholders of the company 
was sent out by George Leslie, secretary, calling an extraordinary 
general meeting of the company to be held at the company’s 
office in Winnipeg on Friday, June 20, 1913, at 3 p.m., for the 
purpose of considering and, if thought fit, passing a resolution 
under paragraph (b) of see. 4 of the Joint Stock Companies Wind-
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ing-lTp Act, li.S.M. 1902, eh. 175, with a view to voluntary 
winding-up of the affairs of the company, and appointing a liquida
tor. The shareholders were notified that if the resolution passed 
by the requisite majority, the same would !>e submitted for con
firmation to a second extraordinary general meeting to be sub
sequently convened. The secretary also enclosed with the notice 
a copy of a financial statement of the company up to December 31. 
1912, signed by A. D. Jolliffe, auditor, setting forth the assets 
and liabilities of the company, and shewing a deficit of $9,220.40.

At the meeting held pursuant to said notice, a resolution was 
passed that the company be wound up. On June 24, notice of 
an extraordinary general meeting to be held on July 10, 1913. 
at 2 p.m., for the purpose of confirming the said resolution was 
sent to the shareholders, and on July 10, the resolution was duly 
confirmed and the Canadian Guaranty Trust Co. was appointed 
to act as liquidator of the company and H. L. Adolph was ap
pointed inspector. Since that date the voluntary liquidation 
has been going on, subject to certain restrictions arranged between 
the parties interested when this petition was first tiled.

The petition was supported in the first instance by the affi
davits of James Hooper and Joseph Marshall and subsequently 
by the affidavits of Robert Macqueen and Benjamin Denby, 
admitted by leave of the Court. No material was read on behalf 
of the liquidator in the voluntary winding-up, but he was repre
sented by counsel who strenuously opposed the petitioner’s ap
plication on the ground that the material read by the petitioner 
was insufficient to justify a compulsory order.

The petitioner relies upon secs, 6 and 11 of the Dominion 
Winding-l’p Act, R.S.C. 1906, eh. 144, which, so far as applicable 
to this petition read as follows:

<i. This Avt applies to nil corporations incorporated by or under the 
authority of an Act of the Parliament of Canada and also to incor
porated hanks, savings hanks, incorporated insurance companies, loan 
companies having borrowing powers, building societies having a capital 
stock and incorporated trading companies doing business in Cnnndn where
soever incorporated; and

(а) which are insolvent: or
(б) which are in liquidation or in process of being wound up, and, on 

petition by any of their shareholders or creditors, assignees or liquidators 
ask to be brought under the provisions of this Act.

II. The Court may make a winding-up order.
(A) where the company at u special meeting of slum-holders called for 

the purpose has passed a resolution requiring the company to be wound up:
(r) when the company is insolvent;
<i ) when the Court is of opinion that for any other reason it is just and 

equitable that the eompaiiy should be wound up.

Dealing first with see. 0, counsel for the liquidator argued that 
therA is no sufficient evidence of the company's insolvency, and
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that sub-sec. (b) (relating to companies in liquidation) can only 
apply to companies incorporated under the Dominion Companies 
Act.

In support of this contention reference was made to lie Cramp 
Steel Co. Ltd., 16 O.L.R. 230, where it was held by the late Mr. 
Justice Mabee that the provisions of the Dominion Winding-Up 
Act do not apply to a company incorporated under a provincial 
statute unless such company is shewn to be insolvent.

In that case there were no creditors, and so insolvency could 
not be shewn; but it was admitted that, if the Dominion statute 
was applicable, the petitioners had made out a case under sub-sec. 
(d) of sec. 11 (when the capital stock of the company is impaired 
to the extent of twenty-five per centum thereof, etc.), and that 
also sub-sec. (e) (when the Court is of opinion that for any other 
reason it is just and equitable that the company should be wound 
up), might have been held to apply to the facts.

His Lordship says, at p. 231 :—
Now the steel company in question, not being insolvent anil being u 

corporate body brought into existence under the Ontario Companies Act, is. 
of course, subject to the Ontario Winding-Up Act, but 1 am unable to see 
how it cun be brought under the provisions of the Dominion Winding-Up 
Act. If this latter Act provided that the elause in question (sec. 11) should 
apply to provincial corporations, whether insolvent or not, I think it would 
clearly be ultra vires, but it docs not so provide, so it is fair to presume that 
it was intended to apply to such companies ns were subject to federal control 
or companies incorporated under the Dominion Companies Act. 1 think it 
is clear that the order cannot he mude under see. 11. It was also contended 
that the order might he made undcY sub-section (6) of sec. ti (that is trading 
companies doing business in Canada wheresoever incorporated and which 
arc in liquidation, etc.) us the material shews the company is in process of a 
voluntrary liquidation or winding-up. I think the same objection applies 
to this section, or in other words, the only clauses of the Dominion Act that 
can be made to apply to an Ontario corporation are those dealing with in
solvency.

His lordship concludes that as the facts shew a proper case 
for a winding-up order, and as the motion fails only upon the 
ground that the Dominion Act does not apply, it is dismissed 
without costs.

The only authorities referred to in the judgment arc certain 
decisions: lie Union Fire Insurance Co., (1887) 14 0.11. 618, 
( 1889) 16 A.R. 161, (1890) 17 (’an. S.C.R. 265.

The history of this litigati >n originated some years earlier 
than the first of the reported cases al>ove mentioned, and it has 
an important liearing upon the question at issue.

He Clarke v. Union Fire Insurance Co. {Shoolbred's Petition), 
10 O.R. 489, contains a statement of the facts out of which the 
later decisions arose. It thi re appears that on or about November 
24, 1881, Alexander A. Allen, Delia Amelia Lyman and James 
Paterson took proceedings under the Ontario Joint Stock (îom-
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panics Winding-Up Act and obtained tin order under the said 
statute from the County Court Judge of York for winding-up 
the Union Fire Insurance ( ’o. This order was confirmed on 
see 7 A.It. (Ont.) 783. At that date an Act respecting tin* winding- 
up of joint stuck companies in Ontario was in force: 11 Viet, 
eh. 5; see also R.S.O. 1887, ch. 183. This statute appears to 
he similar in form and substance to our present Manitoba Winding- 
Up Act and neither of these Acts authorizes a winding-up based 
on insolvency.

On November 29, 1881, a writ was issued in the Chancery 
Division of Ontario in an action by one Clarke, who sued on 
behalf of himself and all other creditors of the Union Fire Insur
ance Co., against the said company for administration of the 
company’s deposit in the hands of the Provincial Treasurer, and 
one Badanach was appointed interim receiver, and on January 7, 
1882, judgment was pronounced in the suit whereby, after reciting 
that the company had failed to pay an undisputed «laim arising, 
or loss insured against, in Ontario for a space of sixty days after 
being due, whereby the deposit of the company with the Treasurer 
of Ontario had, under the provisions of the Ontario Insurance 
Act, R.S.O. 1877, ch. lfiO, become liable to administration and 
distribution, the Court continued W. Badanach as receiver of 
the company, and there was a reference to the Master-in-Ordinary 
to take an account of the debts and liabilities of the company 
and fix priorities of the creditors; further directions being reserved.

By an order made in the said action in the Chancery Division 
on November 29, 1882, the said Alexander A. Allen et al. wen- 
added as parties defendants to the said action to represent them
selves and other shareholders who obtained and were prosecuting 
the said winding-up order, and by the said order the winding-up 
order and all the proceedings thereunder were stayed.

During the same year, 1882. the first Dominion Winding-Vp 
Act was passed, and on January 27, 1885, an order was made 
upon the petition of two of the creditors of the Union Fire In
surance Company, declaring that the company was an insurance 
company within the meaning of 45 Viet. ch. 23, and amendments 
thereto, and directing the •winding-up of the company.

It will be seen by the above statement that the company was 
first placed in liquidation under the Ontario Joint Stock Companies 
Winding-Up Act, R.S.O. 1887, ch. 183, for some reason other 
than insolvency; that then a suit in Chancery was commenced, 
based upon the company’s failure to pay one creditor for sixty 
days, and partly carried out, and then a winding-up order under 
the Dominion Act was granted.

Shoolbrod petitioned to discharge the last mentioned winding- 
up order upon the ground, amongst others, that the Dominion 
Parliament had no jurisdiction over a company incorporated in 
Ontario. Mr. Justice Proudfoot, before whom the petition came
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in 1885, points out, in 10 Ont. R. 480, at p. 404, that the* Insolvent 
Acts had been repealed by 43 Viet. eh. 1 (D), April 1, 1880, and 
from that time until the passing of 43 Viet. ch. 23 (May 17,1882), 
there was no mode by which the insurance company could be 
wound up in the technical sense of that phrase, and that during 
that interval Clarke instituted said action on behalf of himself 
and all creditors of the company against the company. The 
Dominion winding-up order had been made without notice to 
the creditors, contributories, shareholders, etc., of the company, 
and it did not contain the appointment of a liquidator. Shool- 
bred’s appeal from this order is reported He Union Fire Insurance 
Company, 13 A.R. 268. The Court was equally divided on the 
questions relating to want of notice and appointment of liquidator; 
but on the question , it appears to have been unani
mous. Patterson, J.A., at p. 286, dealing with the liquidation 
which had been in progress in Clarke v. The Union Fire Insurance 
Co., says:—

Was the company in fad in liquidation; or was its business in fact in 
process of being wound up? If so, the statutory declaration is that what was 
being done without the aid of such an Act ns this may be taken up and con
tinued under the Act. I have not placed any stress, in what 1
have said, upon the effect of the clause now in discussion, in warranting the 
making of the winding-up order, though I might well have done so, because 
the business of the company was in fact being wound up by order of the High 
Court; and moreover the order under the Ontario Joint Stock Companies 
Winding-Vp Act was in force at the specified date, viz., on May 17. 1882.

Osler, J.A., says, at p. 288:—
I agree in the first place that this company was at the date of the Wind 

ing-l’p Act of 1882 “a company in liquidation or in process of being wound 
up” within the meaning of see. 2 of the Aet of 1884. The contention
of the appellants requires us to introduce words not found in the section, 
but I see no sound reason for not giving the words whieh arc there, and 
which 1 have already quoted, their obvious and natural meaning, viz., a 
company which has ceased to do business in declared or admitted to be in
solvent and the assets of which are being got in and administered for the 
payment of its debts. That I think was the position in which this company 
was placed by their resolution passed on November 24, 1881, and by the 
proceedings and judgments in Clarke’s action.

Shoolbred then appealed to the Supreme Court of Canada 
when the Court held that it in a substantial objection to a winding- 
up order that such order has been made without notice to the 
creditors, contributories, etc., as required by sec. 24 of the Act 
then in force, and the order was therefore set aside and the |>etition 
therefor referred back to the Judge to lx* dealt with anew.

The petition accordingly came before Chancellor Boyd in 
September, 1887. |14 0.1*. 618] when counsel for Shoolbred again 
raised the |M>int that the Dominion Winding-Up Act could not 
affect a company incorporated by the Ontario legislature. His

635
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Lordship appears to assume that after several years of liquidation 
the company was insolvent ; hut In* says. 11 O.R. 618, at p. 620:

I have no doubt that tin- Act is within the competence of the Dominion 
Parliament tinder the British North America Act, sec. til. art. 21, and that 
the present company incorporated under a provincial charter is subject to 
its provisions.

The case was then appealed to the Court of Appeal for Ontario, 
and the question of jurisdiction was again raised.

In delivering judgment in 1889, Osler, J.A., says (in 16 A.It. 
at p. 105):-

I think for the reasons given in my judgment and that of Mr. Justice 
Patterson on the former appeal, 13 A.K. 2(>8, that this insurance company, 
though incorporated by a provincial statute, was subject to tin- Dominion 
Winding-l'p Act, 45 Viet. eh. 23, and the amending Act of 1884, 17 Viet, eh 
39. On that point there was no difference of opinion in this Court. Nor tin 
I think it was doubted by any of us that, for I he purpose of making a w inding 
up order under secs. 2 and 3 of the Act of 1884, the company was an insol
vent company, and in course of liquidation by force of the proceedings in the 
Clarke suit within the meaning of sec. 2 of that Act. There is
nothing to control the comprehensive language of sec. 3, which declares that 
the Act shall apply inter alia to all incorporated insurance companies doing 
business in Canada wherever incorporated.

Mr. Justice Burton says, at p. 169:

Most of the other objections arc really covered by the decision in this 
Court and the Supreme Court; such for instance us that this was not a com
pany within the provisions of the Act and was not insolvent. It was not 
necessary that the insolvency should be established if it was “in liquidation 
or in process of being wound up” within sec. 3; and this Court rightly or 
wrongly decided on the former occasion that it came within that description. 
If it did, then the Court could proceed to make an order that the winding- 
up of such company should thereafter be carried on under the Act. The 
order is not made in that form, but is founded on the insolvency of the eom-

His Lordship then deals with a point on which he dissents 
from the otherwise unanimous judgment of the Court dismissing 
Shoolbred’s appeal.

Shoolhred then appealed to the Supreme Court of Canada 
• see 17 ('an. 8.C.R. 265), when his appeal was dismissed, 
(iwynne,.)., says, at p. 267:—

I entertain no doubt that the Winding-Up Act of the Dominion Purlia- 
ment, 4f> Viet. ch. 23, and the Acts in amendment thereof, do apply to the 
Union Fire Insurance Compuny, and that so applying those Acts arc intro 
v>re» of the Dominion Parliament, and I confess that 1 cannot understand 
how it can be doubted that this Court was of that opinion when it made the 
order which was made u|hui the former appeal between the same parties 
It cannot In- conceived that after hearing an argument upon this very ground 
of appeal upon the former occasion, this Court would have remitted the 
case to lie dealt with by the Court below, under the provisions of the statute.
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in accordance with the opinion of the majority of the Court a» to the con
struction of the statute, if they were of opinion that the Act did not apply 
to the Union Fire Insurance Company.

Patterson,says, at p. 274:-
Bection 3 declares that the Act applies to certain incorporated companies, 

including incorporated insurance companies, wheresoever incorporated, and
(a) which are insolvent; or
(b) which are in liquidation or in process of being wound up, and on 

petition by any of their shareholders or creditors, assignees or liquidators 
ask to be brought under the provisions of the Act.

No language could be more general and comprehensive or less calculated 
to suggest the exclusion of any class of incorporated companies, nor has any 
good reason been given for thinking such exclusion can have been intended.

In its compulsory operation upon incorporated companies the Winding- 
l'p Act is an insolvency law. Companies that are not insolvent, as well 
as those that are, may be brought under its operation by the effect of the 
second part of sec. 3 (now sec. 6) when they arc already in liquidation or in 
process of being wound up. This may be on petition of creditors or assignees 
as well as of shareholders or liquidators; but original proceedings under the 
Winding-Up Act can be instituted only by creditors and only when the com
pany is insolvent.

The earlier proceeding* respecting the Union Fire Insurance 
Co., and the reports thereon, do not appear to have I wen brought 
to the attention of the late Mr. Justice Mabee.

If the view expressed by Osler, J.A., in 13 A.R. at p. 289, be 
correct, namely, that “a company which has ceased to do business 
is declared or admitted to Iw insolvent,” for the purposes of the 
Act, all difficulty vanishes.

1 think this view is really intended to be expressed by all of 
the al>ove judgments affecting the Union Fire Insurance Co.—at 
all events, if I may respectfully say so, 1 agree with and adopt it.

In connection with this question of what may Iw deemed 
insolvency it is jwrtinent to note that under the Insolvent Act 
of 1875 (Statutes of Canada, 1875, 38 Viet. ch. Iff], a man might 
1m* deemed to Is* insolvent for the purposes of the Act in several 
instances in which he might have been actually solvent—for 
instance, under sec. 3 a debtor shall be deemed insolvent.

(p) if ho wilfully neglects or refuses to appear on any rule or order re
quiring his appearance to be examined as to his debts under any statute or 
law in that behalf;

(A) or if he wilfully refuses or neglects to obey or comply with any such 
rule or order made for payment of his debts or any part of them;

(i) or if he wilfully neglects or refuses to obey or comply with an order or 
decree of the Court of Chancery or of any of the Judges thereof, for payment 
of money.

1 find it impossible to agree with the construction which the 
late Mr. Justice Mai we has placed upon the provisions of the
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It is argued that because the word “resolution” is not specially 
defined in the interpretation clause of the Act that the meaning 
of the word must be sought in the Provincial Winding-l p Act. 
It looks as though Parliament was content to allow such a simple 
word its this ’ have its ordinary meaning. A reference to the 
Manitoba Winding-Up Act, R.S.M. 1902, ch. 175, shews that the 
Legislature took the same view for there is no definition of it 
there given.

I think myself that the resolution passed by the company on 
June 20, 1013, and the special resolution confirming it passed 
by the company on July 10, 1913, sufficiently comply with the 
requirements of the Manitoba Winding-Vp Act (R.S.M. 1002, 
eh. 175, sec. 4 (6)].

The petitioner did not strongly rely on sulntec. (c) 
when the company is insolvent.

1 think, however, that when the shareholders were notified 
to attend a meeting of the company for the purpose of passing 
a resolution to wind up its affairs, and when at the same time a 
financial statement was handed to them shewing a deficit of over 
$9,000 the inference is very strong that the company found itself 
practically in an insolvent position.

Finally the petitioner relies on sub-sec. <e)
when the Court is of opinion that for any other reason it is just and equit
able that the company should be wound up.

Counsel for the liquidator argued that nearly all the matters 
applicable to this particular point were sworn to on information 
and belief, and contended that all such evidence was inadmissible.

Dominion Winding-Up Act in Itc Cramp Steel Co.. 10 O.L.R. 230, 
as it is in direct conflict with what appears to me to ho the plain 
meaning of the statute and with practically all the judgments 
pronounced in the case of the Union Fire Insurance Co. This, 
however, does not altogether conclude the contest in the present 
case. It cannot be said that a shareholder is entitled to a winding- 
up order ex debito justitiœ merely because he brings himself within 
the terms of the Dominion Winding-Up Act. Cases have arisen 
and may arise where a voluntary winding-up is proceeding with 
perfect satisfaction to the majority of the creditors and share
holders and yet one or more of the parties interested desire a 
compulsory winding-up. Such an application is subject to the 
discretion of the Court and has often been refused.

The next objection taken by the liquidator is that the petitioner 
has not brought himself within any of the provisions of sec. II 
of the Winding-Up Act, R.S.C. 1906, ch. 144. Under that section 
the Court may make a winding-up order

(ft) where the company at a special meeting of shareholders called for 
the purpose has passed a resolution requiring the company to be wound up.
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In support of this contention they referred to a decision of 
Mathers, in He Manitoba Commission Co., 2 D.L.R. 1, 22 
Man. L.R. 2(>8, where his Lordship held that inasmuch as a 
winding-up order under the Dominion Winding-Up Act finally 
determines the rights of the parties within the principle laid down 
in CHbert v. End can, 11 Ch.D 2511, a petition for such an order 
cannot be supported by statements on information and belief. 
In that case the affidavits of one James in support of the petition 
were of the vaguest nature, one of them stating that

Such statements in the said petition as relate to my own nets and deeds 
are true, and that such statements in the said petition as relate to the acts 
and deeds of the said petitioners, or to the claim of the said petitioners 
against the above named company are true and such of the said statements 
as relate to the acts and deeds of any other person are true to the best of 
my knowledge, information and belief.

His Lordship points out that there are no “acts and deeds" 
of James set out in the petition and the statement verifying his 
acts and deeds in the affidavit is absolutely meaningless. The 
only other evidence was an affidavit of one Bissaillon.

He cannot speak of what occurred at any meeting because lie was not 
present at any meeting and does not pretend to state what took place thereat.

Vnder the English practice, as his Lordship points out, affi
davits on information and belief are admissible. The English 
practice is followed in Ontario; see form of affidavit in Holmested 
& Langton. Also in British Columbia: see form appended to 
the Supreme Court Rules of British Columbia. It would appear 
that in Manitoba it is otherwise. I think this is to In* regretted, 
for in many eases a petitioner cannot get direct evidence without 
going into the enemy’s camp.

But the affidavits in sup|Mirt of the present petition contain 
much that is not expressed to lie on information and lielief, and 
establish at least primA facie evidence of facts which, in the absence 
of any contradiction whatever, ought to Ik* accepted as proved. 
For instance, James Hooper states:—

1. That he is a shareholder of the above named company (The Colonial 
Investment Co. of Winnipeg) and holds shares in the capital stock thereof 
to the amount of $4(X).

2. That on June 20. 1013, he attended a special meeting of shareholders 
of the company called for that purpose and at such meeting a resolution was 
passed that the company be wound up.

3. He has carefully read over the petition and says the allegations con
tained in paragraphs 2. 3. 4, f>, 6. 7. K. 10. 11. 21, 22. 23. 27, 28, 29, 30. 32, 34. 
30, 37, and 3S, are true.

The petition says (para. 8):—
From the time of its incorporation the company solicited loans from and 

advanced money to borrowers upon mortgages containing the following 
among other conditions and terms.
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(and then sets out the extraordinary term referred to and dealt 
with by Mr. Justice Beck in the case of Colonial Inrcslnn nl Co. 
v. Borland, 19 W.L.R. 688, above mentioned).

10. From the time of its organization under the Building Sovieties Act 
until June 20. 1013. one William Smith was one of the directors and at times 
president and always manager of the company.

11. The said William Smith and two other persons were the promoters of, 
and until February 10. 10(H). were the directors and officers of, the said 
company.

21 Almost every applicant for stock in the company was required in 
his application therefor to appoint the said William Smith, manager of the 
company, as his proxy to vote at all meetings of the company, and by the 
use of said proxies the said William Smith was able to. and did, control the 
company and nominated the directors.

22. Some time after the company was organized, applications were 
accepted from the promoters of the company and others for the issue to each 
of them of $2,500 worth of instalment stock of the company, and subsequently 
when the sum of $170 or thereabouts had been paid thereon by each of the 
applicants the said stock of said applicants was declared fully paid up, and 
no more instalments were paid by the holders thereof, but said stock was 
treated as if the company had received all the instalments thereon and 
dividends were paid thereon as if it were fully paid up stock.

27. At the meeting held pursuant to said notice mentioned in the last 
preceding paragraph hereof a resolution was passed that the company be 
wound up, and a further resolution was passed that the president, the said 
11. I,. Adolph, and the company's solicitor, one Mr. Johnson, interview 
various trust companies with a view to obtaining some trust company to act 
:is liquidator.

28. That pursuant to the notice to shareholders of the company dated 
June 21, 1913, an extraordinary general meeting of the shareholders of the 
cpmpuny was held at the company's offices, (122 McIntyre Block in the city 
of Winnipeg, on Thursday, July It), 1913, at the hour of 2 o'clock in the after
noon, and that at such meeting a resolution was passed confirming the 
resolution mentioned in para. 27 hereof and a further resolution was passed 
appointing the Canadian Guaranty Trust Co. to act as liquidator of the 
company and the said L. II. Adolph was at said meeting appointed inspector.

30. Your petitioner charges, as the fact is, that the said II. I,. Adolph 
holds stock in the company which has not been fully paid for.

38. It is necessary for the protection of the property of the company 
and for the interests of the shareholders, creditors or contributories thereof 
that a provisional liquidator be appointed who is in no way connected with 
the company or the present or past directors thereof, and your petitioner 
humbly suggests that the National Trust Company be appointed provisional 
liquidator.

Hooper also states in his affidavit (para. 0):
That I have carefully read para. 24 of the petition now shewn to me, 

marked with the letter “C” and I say with reference to the allegations in 
the said paragraph contained that the stock in the company to the value of 
$5,000 was about the time mentioned in said paragraph issued to the said 
William Smith ostensibly for his services as promoter and organizer of the
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company, but in reality the h:u<1 William Smith gave no consideration for 
the said shares and has received dividends thereon from the company.

11. Since the year 1909 or thereabouts the company has been loaning 
little, if any, money upon mortgages as hereinbefore set forth, a large amount 
of the money advanced by the company being in connection with specu
lations of the manager, William Smith, and his associates.

13. That since the year 190S the company has practically ceased to do 
business us a loaning company, very few, if any, loans having been made.

18. That the said H. L. Adolph is the holder of stock in the company 
which is not fully paid up and that the said William Smith is or was the 
holder of stock in the company which is not paid up and that the said William 
Smith and H. L. Adolph have been most active in endeavouring to have the 
Canadian Guaranty Trust Co. appointed liquidator of the company and the 
company wound up voluntarily under the Manitoba Winding-Up Act, 
R.S.M. eh. 175, and amending Acts.

Two additional affidavits by Robert Macqueen and Benjamin 
Denby were also admitted pursuant to leave which had originally 
been granted by the Chief Justice; but I find that these affidavits 
are based almost wholly upon information and belief, and therefore 
are inadmissible.

With regard to the various paragraphs of the petition verified 
by James Hooper’s affidavit, stating that the allegations contained 
therein are true, 1 think that such a mode of verification ought not 
to be encouraged under our present practice, as it bears a close 
resemblance to an affidavit on information and belief. But, in 
the absence of any conflicting material, such a form of verification 
is admissible, and many other important facts appear in other 
portions of the same affidavit, not open to any objection whatever.

Considering the position of William Smith, promoter and 
manager of the company, and of H. L. Adolph, inspector, and of 
the Canadian Guaranty Trust Co., the present liquidator, 1 
think the petitioner and any other members who are in favour of 
his petition have ample reason for fearing that the interests of 
the company at large and of the shareholders in particular are 
likely to Ik* insufficiently protected under the voluntary winding- 
up proceedings. 1 am satisfied that it is just and equitable to 
grant a compulsory winding-up order under the Dominion statute.

The name of the National Trust Co. is suggested by the peti
tioner as a fit and proper company to be appointed provisional 
liquidator, and no objection has been offered to this suggestion.

The order applied for is accordingly granted, declaring the 
company to be insolvent and liable to be wound up under the 
Dominion statute. It will also contain a provision appointing 
the Ni.rional Trust Co. provisional liquidator and directing the 
Canadian (iuarant• Trust Co. to transfer the company’s assets 
to such provisional liquidator. The petitioner will then be in a 
position to apply, upon notice to the creditors, contributories, etc., 
for an order appointing a permanent liquidator. The petitioner 
is entitled to his costs out of the assets of the company.

Winding-up order made.
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HICKS v. SMITH’S FALLS ELECTRIC POWER CO. ONT

Untarv/ Supreme Court (Appellate Division), Meredith, C.J.O., Mortar en, S.C.
Magee, and H ml y ins, JJ.A. Xovember 10, 1913. jyj;!

1. Mam :b and servant (III A4—71)—Liability of master—(Juardincj 
DAXOEBOL'H MACHINERY—EXCEPTIONAL WORK—LIABILITY BY STAT
UTE BUT NUT AT COMMON LAW.

'Die employer’s duty at common law to see that the employees are 
not required to work under a defective system does not extend to an 
unusual employment of a workman in assisting to move a pulley 
through a passageway not ordinarily used or intended for workmen 
to work in; and where an unprotected revolving shaft projected into 
the passageway, and the workman, while assisting in moving the pulley 
through it was injured by coming in contact therewith, the ellicient 
cause of the injury was the direction of the superintendent to the 
workman to work there, and the damages must accordingly Is- limited 
to the amount recoverable under the Workmen's Compensation Act.
K.8.O. 1897, ch. KM). R.S.O. 1914. eh. 140.

[Hicks v. Smith's falls fin-, fouir Co., 10 D.L.R. 053. varied;
.4inslie v. McDougall, 42 Can. S.C’.R. 420, ami Brooks, etc., Co. v. fak- 
kema, 44 Can. S.C.R. 412. referre<l to.)

Appeal by the defendant company from the judgment of statement 
Latch ford, J., Hicks v. Smith's Falls Electric Power Co., 10 
D.L.R. 653, 4 O.W.N. 1215.

The judgment appealed from was varied.
D. L. McCarthy, K.C., for the defendant company.
./. A. Hutcheson, K.C., for the plaintiffs.

The judgment of the Court was delivered by Meredith, ('..I. Mmdità. c.j.o. 
O. :—The action is brought by the widow and infant daughter 
of Richard I licks, deceased, who was a workman in the em
ployment of the appellant company, to recover damages under 
the Fatal Accidents Act for his death, which, as it is alleged, 
was caused by the negligence of the appellant company.

The facts are fully stated in the reasons for judgment of 
the learned trial Judge, and it is unnecessary to restate them.
His finding was, that there was in use by the appellant company 
“a defective system which caused the death of Hicks;” and he 
held that the respondents were entitled to recover at common 
law, and he assessed the damages at $4,000. II#» also assessed 
them contingently at $2,000 if ultimately it should he held that 
the respondents were entitled to recover only under the Work 
men’s Compensation for Injuries Act.

The right of the respondents to recover under the Act was 
hut faintly denied ; but it was contended that they were not 
entitled to recover at common law.

I should not have differed from the conclusion of the learned 
trial Judge that the appellant company was liable at common 
law. if the place in which the deceased was working at the time
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lie met with the injury which caused his death had been a place 
in which, in the ordinary course of the business of the company, 
workmen would be required to be employed ; for in that ease 
the company would have failed to perform the duty which it 
owed to its workmen : Ainsi it Minin;/ tint! II. Co. v. McDougall 
(1909). 42 Can. S.C.R. 420; Brooks Scanlon O'Brien Co. v. 
Fakir ma (1911 ). 44 Can. S.C.R. 412. No such case was made by 
the respondents. The place in which the deceased was work
ing was not ordinarily used or intended for workmen to work 
in. It. was a passage-way. seldom used; and the occasion of the 
deceased being at work there was a very exceptional one. due to 
the necessity of moving through the passage-way the large 
pulley which was to be placed in the engine-room. The duty of 
guarding against the risk to which the deceased was exposed in 
moving the pulley was, therefore, 1 think, not one which the ap
pellant company might not delegate to a competent superintend
ent or foreman. Besides this, the projecting end of the shaft 
was not a source of danger to any one unless the shaft was 
in motion ; and in the usual course of the business it was not 
in use during the daytime.

On the morning of the accident, owing to something having 
occurred which necessitated the repair of a belt in connection 
with the shaft, which was ordinarily used for the purpose of 
supplying power to the customers of the company, it
could not lie used, and the other shaft was being temporarily 
used instead of it. There was, therefore, the conjunction of 
two exceptional circumstances which led to the deceased being 
at work at a place in which he was exposed to unnecessary risk 
of injury.

Cor these reasons, I am of opinion that the efficient cause 
of the deceased’s injury was not the failure of the appellant 
company to perform the duty which rested upon it, to which 
I have referred, but the negligence of the superintendents who 
had charge of the moving of the pulley, in requiring the de
ceased to work at a place where, owing to the shaft with the 
projecting end being in motion, he was in a position which 
needlessly exposed him to risk of injury.

The judgment should, in my opinion, lie varied by reducing 
the damages to $2,000, and with that variation it should be 
affirmed. There should be no costs of appeal to either party.

Judgment varied.
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PULFORD v. LOYAL ORDER OF MOOSE. MAN.
(Decision No. 2.)

Manitoba Court oj Appeal, llowcll, Richards, Perdue, Cameron, and
Haggart, JJ.A. November 7, 1913.

1. Principal and agent (8 II D—20)—Ah to authority Liability ok prin
cipal—Ratification ok unauthorized acts—What constitutes.

Where a benevolent society appoints a committee to secure rooms 
for lodge purposes, and an officer of the society, although not a member 
of such committee, but with its approval, enters into a contract for the 
rental of rooms and makes a payment thereon, the conduct of the 
society in reimbursing him for his outlay adopting a vote thanking him 
for his services, and treating the officer as binding, ratifies such agree-

[Reuter v. Electric Telegraph Co., G E. & 1L 341, 119 Eng. R. 892;
Smith v. Hull Glass Co., 8 C.B. 60S, 11 C.ti. 897; Hoare v. Mayor of 
Lewisham, 85 L.T.N.S. 281 ; and Conway Bridge Commissioners v. Jones,
102 L.T.N.S. 92, applied.)

2. Contracts (8 I E 5—106)—Statute ok Frauds—Sufficiency ok mem
orandum—Description of parties—Contract in agent’s name.

An agreement relating to land made in the name of an agent suf
ficiently satisfies the Statute of Frauds, since parol evidence is admis
sible to disclose the principal.

3. Parties (§ I A 2—22a)—Persons who must or may hub on Contract-
Principal ON CONTRACT MADE BY AGENT.

A contract made by an agent in his own name sufficiently satisfies 
the Statute of Frauds so as to permit the principal to maintain an 
action thereon, parol evidence being admissible to shew the relation of 
the parties.

(Cummins v. Scott, 20 Eq. 11 at 15, 10: Morris v. Wilson, 5 Jur. N.S.
108; Filby v. Hounsell, (1890) 2 Ch. 737; and Standard Realty Co. v.
Nicholson, 24 O.L.R. 40, referred to.)

4. Evidence (6 VI M—580)—Parol or extrinsic evidence concerning
writings—Character ok party—Agency.

Parol evidence is admissible in an action on a contract by one whose 
name does not appear therein, to shew that the person in whose name 
it was made was merely an agent.

5. Estoppel (8 III E—71)—By conduct—Ah to agency—Estoppel to
deny—Validity of appointment.

By holding out a person as its agent or permitting him to appear as 
such, a company is estopped from questioning his authority on the 
ground that his appointment was not under seal; and contracts with 
persons dealing with him in good faith without notice of any informality 
in his appointment are binding on the company.

\Mahony v. East IJolyford Mining Co., L.R. 7 ILL. 809; Re County 
Life Ass. Co., L.R. 5 Ch. 288; and Muldowan v. German Canadian Land 
Co., 19 Man. L.R. 007, specially referred to.)

6. Landlord and tenant (8 III D—95)—Repudiation of lease— Land
lord’s remedy.

On the repudiation of a lease bv a lessee the lessor may recover 
damages therefor, his remedy not being limited to the enforcement of 
the payment of rent as it falls due.

[Pulford v. iMyal Order of Moose, 9 D.L.R. 8(M, reversed.)

Appeal from the judgment of Macdonald, J., Pulford v. Loyal Statwnent 
Order of Moose, 9 D.L.R. 804, in favour of the defendant in an
action for damages sustained by the repudiation of a lease.

37—14 D.L.R. #
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The appeal was allowed.
H'. A. T. Sweatman, and A. G. Kemp, for the plaintiff.
//. P. Blackwood, for the defendants.

Perdue, J.A.:—The defendants are incorporated by letters 
patent issued by the Government of the Province of Manitoba 
under the provisions of the Charitable Associations Act, R.S.M. 
1902, ch. 18. The purposes of the members in seeking incor
poration were, as stated in the letters patent, (a) for mutual 
protection by means of contributions, subscriptions, donations 
or otherwise against casualties caused by disease, accident or 
death with a view of helping the afflicted or the widows and 
orphans of deceased members, (6) for any benevolent or pro
vident purpose not connected with trade or business.

These are two of the purposes set out in sec. 2 of the Act for 
which such associations of persons may be incorporated.

The letters patent authorise the corporation to hold land for 
its purposes, provided that the annual value thereof shall not 
exceed $5,000.

A booklet was put in evidence which was called the con
stitution of the defendant association. This purports to contain 
the constitution and laws of the “Supreme Lodge of the World, 
Loyal Order of Moose.” This is apparently a foreign association, 
all the officers of which reside in the United States. The booklet 
contains a provision for the formation of subordinate lodges 
and a number of sections headed, “General laws for government 
of subordinate lodges.” Although it is by no means clear, I take 
it that the defendants have adopted as their by-laws the pro
visions appearing under this last heading in so far as they are 
authorised so to do by the laws of this province. It was so as
sumed upon the argument of the case. No point was raised as 
to the legality of these by-laws, if such they can be called, or 
whether the defendants have sufficiently complied with the Act 
in electing directors and appointing officers.

The defendants, on June 5, 1912, passed a resolution in 
favour of opening club-rooms. The secretary was instructed 
to write to the Supreme Lodge for authority so to do. The house 
committee, which had previously been appointed by resolution, 
“was vested with full power to rent or lease suitable club rooms.” 
Whether authority from the Supreme Ixidge was necessary or 
not, we can at all events infer that it was granted, I>ecausc club- 
rooms were afterwards leased, opened and used as such by the 
lodge. From the evidence given in the case I have no hesitation 
in finding that the house committee, on behalf of the lodge, agreed 
to lease the premises in question from the plaintiff. This took 
place on June 11, 1912. On that date an offer in writing to take 
the premises for two years on certain terms therein set out was 
drawn up and sent to Groves, the plaintiff’s agent. This offer
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was signed, “Loyal Order of Moose, per W. (i. Gibbs.” Gibbs 
held the office of “vice-dictator” in the lodge, a position 
which, I take it, corresponded to that of vice-president. He 
had apparently assisted the house committee very much in the 
business of procuring club-rooms, because we find a vote of 
thanks to him included in the resolution of June 5, “for his un
tiring efforts on behalf of the house committee.” The plaintiff’s 
agent accepted the offer signed by Gibbs, and a cheque for 8100 
was then handed to the agent on behalf of the defendants. This 
was a cheque of the firm of which (’lark, the secretary of the 
lodge, was a member. This advance made by Clark was repaid 
to him at once out of the moneys of the defendants. A warrant 
was made out and signed by two of the trustees of the lodge 
authorizing the payment and designating it as “rent of club- 
rooms.” The payment of $100 apjioars as an entry in the cash 
book under date of June 12, where it is referred to as rent. The 
cheque was signed by Newton, who was at the time the “dictator” 
of the lodge, an office which I infer is equivalent to that of pre
sident, the office of president being provided for by the Charit
able Associations Act, but no mention being made in it of such 
an office ils dictator. The constitution, or by-laws as we may 
assume them to be, shews that the dictator exercises all the 
powers that would ordinarily be exercised by a president. New
ton knew, when he signed the cheque, the purpose for which the 
money had been paid. The treasurer paid the $100 to Clark.

Under the Charitable Associations Act, the affairs of the 
corporation are to Ik.* managed by a board of directors or trus
tees appointed ils indicated in the Act. I hink we must assume 
that the trustees mentioned in the evidence and referred to in 
the “constitution” were the directors or trustees contemplated 
by the Act.

A letter was written on July 3, to the plaintiff by the defend
ants’ solicitor distinctly referring to the lease made by the plain
tiff to the defendant and complaining that, by reason of delay 
in completing certain alterations, the lodge had lost an oppor
tunity of sub-letting a portion of the premises.

On July 9 the plaintiff notified Gibbs that the premises were 
ready and at tin* same time caused the keys of the premises to 
be handed to him. There was no denial of the authority to 
make the lease by the defendant until Octolier 9, and the keys 
of the premises were not until then returned to the plaintiff.

I think that the facts I have referred to establish that Gibbs 
was authorised to sign the written offer on behalf of defendant, 
or that, at all events, his action in so doing was ratified after
wards by the defendant.

The leasing of premises was within the scope of the defend
ant’s powers. The plaintiff acted upon the contract of lease 
and made considerable alterations in the premises at the request
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of the members of the house committee who arranged the lease. 
A payment of $100 which was put through in due form by the 
directors and officers of the lodge and passed into its books, was 
made to the plaintiff on account of rent. This brings the case 
exactly within the principles referred to in Reuter v. Electric 
Telegraph Co., 0 E. A: B. 341, lit) Eng. R. 892, and Smith v. The 
Hull Class Co., 8 C.B. GG8, Il C.B. 897.

A further objection taken by the defendant was that the 
writing was addressed to Groves, the plaintiff’s agent, and that 
the plaintiff’s name did not appear either in the writing or in the 
acceptance. But, in order to satisfy the Statute of Frauds, it is 
immaterial that the parties named in the memorandum are in 
fact agents. Parol evidence is admissible to prove who are the 
principals. A person may enforce a contract which his agent 
has made for him in the agent’s own name. These principles 
are stated in Cummins v. Scott, 20 Eq. 11 at 15, 1G; Morris v. 
Wilson, 5 Jur. N.S. 1G8; Pithy v. Hounsdl, [189G] 2 Ch. 737.

There was no jurisdiction for the defendant’s breach of the 
contract to take a lease of the premises.

I think the appeal should be allowed and that a judgment 
should 1m* entered for the plaintiff. The damages have been as
sessed by this Court at $900 over and above the money already 
paid to the plaintiff. The defendant should pay the costs of 
this appeal and also the costs in the Court of King’s Bench down 
to and including the trial.

Cameron, J.A.:—This is an action brought by the plaintiff 
on an agreement for a lease of certain premises, the property of 
the plaintiff, made by the defendants, for two years at a monthly 
rental of $100. The agreement is dated June 11, 1912.

The dispute narrows down to the question whether the docu
ment on which the plaintiff bases his claim satisfies the require
ments of the Statute of Frauds.

The defendant lodge was organized under the Charitable 
Associations Act, R.S.M. 1902, ch. 18. The letters patent con
stituting the defendant lodge a Iwaly corporate and politic under 
the Act are dated October 31, 1911. The minutcsi of the lodge 
shew the appointment of a house committee January 22, 1912. 
This committee was given power to rent or lease suitable club- 
rooms by resolution passed at a regular minting June 5, 1912.

The plaintiff, according to his evidence, met Mr. Gibbs, vice- 
dictator of the lodge, and certain other members of the house 
committee June 12, 1912, when the terms of the lease of the pre
mises in question were discussed and agreed to. There was another 
meeting the next day when Gibbs handed over to Groves the 
letter dated June 11, which is the basis of this action. In the 
letter was enclosed a cheque for $100. Groves to whom the
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letter is addressed is rental agent for the Rogers Realty Co., 
rental agents for the plaintiff.

The following is a copy of the letter referred to:—
Re top flat Pulfonl block, Donald St.
1 beg to submit the sum of one hundred dollars ($100) rent per month for 

above flat taking a two years' lease. Owners to repair and make place 
comfortable and attractive and furnish heat and water.

>>e guarantee proper usage of Hat and will keep same in repair. Rent 
to start from day flat cun he used by Loyal Order of Moose.

The space to include from passage to windows (hack) and from north 
brick wall to wooden partition. Stairs to be covered over as suggested by 
Mr. Newton and the writer on June 5.

Kindly give me a written reply by 12 o'clock noon Wednesday, June 12.
Or submit best price.

Loyal Ohdf.h of Moose,
Per W. (i. (iihhs.

This offer was duly accepted by Pulford, who received the 
$100, and went to considerable expense in fitting up the premises 
to meet the needs of the defendants. The plaintiff also sent the 
keys to the defendants, who retained them until the following 
October. The cheque for $100, made by Rannerman Clark & 
Co., was afterwards reimbursed out of the lodge's funds. There 
is no question that this payment was duly authorized.

Parol evidence is clearly admissible to shew that Groves 
was agent for the plaintiff and there is no doubt as to the fact 
on the evidence. As the name of the agent appears, the identity 
of the plaintiff is sufficiently disclosed by the memorandum. 
This is the law as it appears to be elearly laid down: Cummins v. 
Scott, L.R. 20 Eq. 11 at lfi, per Sir George Jessel; Filby v. Houn- 
sell, [ 1800] 2 h. 1). 737; Standard llealty Co. v. Nicholson, 24 
O.L.R. 40.

The house committee of the defendants was appointed Jan
uary 22, 1912, consisting of Fletcher, Pearson, Arthur Newton, 
Kcnch Brandon and ('has. Newton. This committee was by 
resolution of the lodge passed June 5, 1912, vested with full 
powers to rent or lease club-rooms. Gibbs, who signed the 
letter of June 11, is not named as a memlier of the house com- 
mitee. He was, however, vice-dictator, or second chief officer of 
the lodge, acting its chief officer in the absence of the dictator, 
and he acted as a meml>er of the house committee. This ap
pears in the evidence of the members of the committee. New- 
coml>e, past dictator and chairman of the house committee, 
says he (Gibbs) “had some power to a certain extent” but he 
holds he had no authority to sign. Newcomlæ was present at 
the meeting when Gibbs handed over the cheque for $100. 
Fletcher says that it was at Gibbs' request that he went up to 
see the premises in question. Gibbs, he says, did quite a lot of 
work in endeavouring to procure premises and acted as chairman 
of the house committee in Newcombe’s absence (p. 127) It was
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apparently on Fletcher's motion that a vote of thanks to Gibbs, 
“for his untiring efforts on behalf of the house committee” was 
put and carried at the meeting of the lodge, June 5, 1912. Mc
Intosh, a trustee but not a member of the house comm ttee, in
spected the premises at Gibbs' request (p. 149) and at p. 156 he 
speaks of Gibbs as one of the mcmlters of the house committee, 
who had been very active in the negotiations for clulwooms 
(p. 171). At p. 179 the trial Judge asked McIntosh whether 
Gibbs was a member of the house committee, and the answer is 
“Mr. Gibbs was acting on the house committee.” Clark, the 
secretary of the lodge, testifies that he gave Gibbs his firm’s 
cheque at Gibbs’ request in order to “make a deposit on some 
premises.” This advance was repaid out of tin* lodge funds 
pursuant to a warrant signed by the trustees. McIntosh and 
McFarlane. Clark says he is not certain, but he presumes he 
told “these people” that he had given Gibbs a hundred dollars 
to be paid for the first month’s rent of these premises. He got 
the money from the treasurer.

According to the plaintiff’s evidence the terms were agreed 
Upon at the meeting on June 12, when Gibbs, Newton, Neweombe 
and McIntosh were present.

Those present acquiesced in the terms and in the statement 
that a cheque would In- brought as deposit. The next day 
Newton, Newcomlic, McIntosh, Gibbs and Fletcher met the 
plaintiff, and the letter of June 12, and the $100, wen* given to 
Mr. Groves on the plaintiff's liehalf. Gibbs handed Groves this 
letter in the presence of the others.

Gibbs was present during the trial, but was not called to 
give evidence by the defence, though he was the man above all 
those involved who was in a position to shed light on the trans
action. He was clearly a mendier of the ‘ committee, some
times acting as its chairman and taking the leadership in the 
negotiations by virtue of his position as vice-dictator and other
wise.

On the whole it is clear that the lodge acting by resolution 
delegated its powers with respect to renting club-rooms to the 
house committee. 1 think it also reasonably clear that the 
members of the house committee practically delegated their 
powers to Gibbs, who “had lieen working harder than all the 
other mendiera of the house committee put together:” Neweombe, 
p. 108. Having in view the plaintiff's evidence, particularly, 
ami the evidence generally of the members of tin* lodge, I think 
I must reach the conclusion that the members of the house com
mittee clothed Gibbs with authority to write and sign the letter 
of June 12, and to hand over to tlu» plaintiff the $100 therein 
enclosed. They were with Gibbs when he handed this letter 
to Groves. The theory that Gibbs was acting without author
ity from or consultation with the mendiera of the committee,

01
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in the absence of a clear and unequivocal explanation of the 
facts from him, must, in my judgment, Ik* rejected.

It is objected that the appointment of (îibbs should have 
been under the seal of the defendant lodge and there being no 
such appointment under seal, he could not bind the lodge as its 
agent. The general rule in England is that the appointment 
of an agent by a corporation must be under its common seal. 
The rule, with its exceptions, is stated in Bowstead on Agency, 
5th ed., p. 43. We discussed this branch of the law as concern
ing municipal corporations in this province in Manning v. City 
of Winnipeg, 21 Man. L.R. 203.

Where, however, a corporation holds out or permits a person 
to appear as its agent, it is bound by his acts as such, with respect 
to persons dealing with him in good faith, and without notice of 
any informality, though he has not been formally appointed: Bow- 
stead on Agency, 5th ed., p. 45; Faviell v. Eastern Counties It. Co., 
2 Ex. 344. See also Bowstead at p. 21)2, and the eases cited in the 
following pages. I refer particularly to Mahong v. East llolyford, 
L.K. 7 ILL. 8(il). lie County Life Ass. Co., L.IL 5 ( ’h. 288; Wilson 
v. West Hartlepool, 34 Beav. 187. 1 had a similar question before
me in Muldowan v. German Canadian Land Co., ID Man. L.K. 
007, arising out of our Joint Stwk Companies Act.

Inasmuch as in this case the plaintiff was led to believe by 
the lodge through the acts, words and conduct of its house com
mittee, and the members of that committee, and of its officers, 
that (îibbs was authorized to sign and send the letter of June 11. 
and, acting on that belief, entered into the agreement proposed, 
and in good faith incurred considerable expense in titling up the 
premises, it would appear to me that the case comes fairly within 
the law as stated in 1 Halshury 150. It is not denied that ( îibbs 
had authority to a certain extent and if he exceeded it to the 
prejudice of the plaintiff who acted throughout in good faith, 
then the lodge having made that excess of authority possible is 
therefore stopped from denying ( îibbs’ ostensible agency.

In any event the payment of the $100 to the plaintiff out of 
the funds of the lodge, and the various acts of the defendants’ 
officers in connection with the transaction constitute acts of 
acquiescence on the part of the lodge sufficient, in my opinion, 
to ratify and confirm the contract. Amongst those acts I refer 
to the acceptance and retention for a long period of the keys, 
the wording of the solicitors' letter of July 3, which admits a 
contract, the acceptance of the receipt for the $100, the issue of 
the warrant for the payment of that amount by the trustees in 
conformity with the rules of the lodge, and the payment made 
by the treasurer thereon, the entry of the payment in the lodge’s 
cash book, the offer made to the plaintiff by McIntosh of $100 
“to allow the matter to drop," and the acts and conduct through
out of (îibbs, vice-dictator of the lodge, and the most active
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member of the house committee. These circumstances appear 
to me clearly referable to the contract and sufficient to bring 
the case within Huare v. Mayor of Lewisham, 85 L.T.N.S. 281, 
and Conway v. Jones, 102 L.T.N.S. 92. I refer also to Reuter v. 
Electric Telegraph Co., 6 K. & B. 341, 11 Eng. R. 892.

At the trial the learned trial Judge took the view that the 
plaintiff had failed to establish a cause of action as set forth in 
the pleadings. With deference, I am unable to concur in this 
view. I think the judgment of nonsuit entered at the trial 
should Ik* set aside and that judgment for the plaintiff should 
be entered for $900 damages. The appeal is therefore allowed 
with costs to the plaintiff of the appeal and of the action.

Howell. C.J.M. 
Ill' hunts J..V

Howell, C.J.M., Richards, and Haooart, JJ.A., concurred.

Appeal allowed.

PICKERING v. GRAND TRUNK PACIFIC R. CO.

\lnniloba Court of Appeal, lluicell, I/.. Richards. Perdue, Cameron 
and Hangart. JJ.A. Soi'ember 24, 1913.

1 Trial ( S III K 2—2381 —Instructions—Correctness or—Damages—
Personal injuries.

In u neglige nee vase against a railway company by a lireman in it* 
employment, for permanent personal injury impairing his earning 
capacity, the judge should charge the jury to consider, on the quantum 
of damages, the general opportunities in life still open to the plain- 
tiff, and there i< misdirection where the charge limits those opportuni
ties to the plaintiff*a particular calling or even the class of callings 
within hi* general industrial Held, for instance, railroading.

[Johnaion v. Ur cat Wtatern H. Co., [1904 ) 2 K.B. 250; Rowley v. 
London and \orth Weatern R. Co.. I*lt. 8 Ex. 221. specially referred 
to; Nchtrart; v. Winnipeg Rleetric. 12 D.Llt. 56, and Hateman v. 
Middlesex. 6 D.Llt. 533, considered.)

2 Damages (| III—I—173)—Impairment or earning capacitt — Mis
direction.

In a negligence action for damages for permanent personal injury 
to the plaintiff, a railroad man. impairing his earning capacity, it is 
misdirection for the trial judge to charge the jury by suggesting that 
the jurymen put themselves in the plaintiff's place and consider for 
themselves whether, in similar circumstance*, any of them would he 
willing to undergo such suffering and loss, and to seek employment in 
industrial fields other than railroading.

\Johnat on V. Ur eat llVs/crn R. Co., [19041 2 K.B. 250; Rowley V. 
London and \orth Weatern R. Co., LR. 8 Ex. 221. specially referred
to I

Statement Appeal by the defendant by way of motion to set aside the 
verdict of the jury, on the ground of misdirection.

The appeal was allowed and a new trial ordered, Howell, 
C.J.M., and Cameron, J.A., dissenting.

11'. II. Trueman, for plaintiff.
C. Fullerton, anil A. Hutchcon, for defendanta.
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Howell, C.J.M. (dissenting) : To my mind the only ground 
upon which the verdict might be assailed is the amount of the 
damages. If the matter had come before me for decision, l would 
have fixed the amount at a much lower sum. The plaintiff, a 
young man of twenty-three, with fair education, chose the occu
pation of fireman upon a railway engine, and was earning from 
$80 to $100 per month. 1 shall assume what probably the jury 
assumed, that this occupation he hoped, and probably with good 
reason, would be merely a stepping stone to that of engineer, 
and. perhaps, in the future, something in railway work even 
higher. Still, it would be probably railway work, and besides 
the ordinary chances and accidents of life, there is connected 
with it the peculiar risks of that dangerous occupation. The 
accident has deprived him of the position in life which he chose 
to adopt; l e has lost many months of time, has endured great 
suffering and has lost part of his leg below the knee, but I gather 
lie has the benefit of the knee joint. On the other hand, there 
are many other occupations which he might adopt and which are 
not as dangerous as the occupation which he had chosen, and this 
should be considered by the jury in estimating the damages. 
The plaintiff is not to remain idle and do nothing because he 
cannot work on a railway engine, and if he cannot get railway 
work, there are other avenues open.

To my mind it would have been better if the learned Judge 
had told the jury to consider the life work which might be still 
open to the plaintiff, and to consider the accidents and incidents 
of life and the peculiar dangers of railway work which might 
be avoided in other occupations and keep all this in view in as
sessing the damages.

Much stress was laid by counsel for the defendant on a state
ment made by the learned Judge in the charge, “Put yourselves 
in his place.” Objection was taken to this and the jury was 
recalled and the Judge told them, in reference to the above, as 
follows : ‘‘I desire now to tell you that you must not pay any 
attention to it; that you must not, in vour mind’s eye, put your
selves in this man’s place.” The first statement was unwise, 
but the second one, the plaintiff might complain of. From my 
experience at the bar, I should say that while trials by jury 
last, juries, at all events, sympathetic and imaginative ones, will 
continue—in their imagination—to place themselves in the en
vironment so as to draw their conclusions of fact, and thus 
perform some of the true functions of a jury.

Because of the tendencies of juries to give large damages 
against corporations, it is prudent for Judges to charge care
fully as to measure of damages, that this tendency may he met.

It seems to me that the objection of counsel to the charge as 
to damages was merely that the learned Judge had used the ex-

61 AN

C. A.
Ill 1.1

PiCKKRINU

RA<Co.

Howell. C.J.M. 
(dissenting)



586 Dominion Law Reports. [14 D.L.R.

MAN.

C. A.
IMS

Pick»: ki MiV.
Grand
Trunk
Pacific
R. Co.

Howell. C.J.lf. 
Idleeeotlngl

pression above referred to, which he corrected on the recall. 
Whatever objection there may be on the ground of non-direction 
in the charge, no objection was taken on this ground, and Lord 
Halsbury, in Nevill v. Fine Art», [1897] A.C. 69, at 76, uses 
this language:—

But what put* him out of Court in that respect is this, that where you 
are complaining of non-direction «if the .fudge or that he did not l«»uve a 
ipiestion to the jury, if you had an opportunity of asking him to do it and 
you atmtained from asking for it, no Court would ever have granted you a 
new trial.

See also Seaton v. Bumand, [1900] A.C. 135.
Rending the correction as to misdirection made on the re

call of the jury, I cannot say that this caused such substantial 
wrong as, under rule 660, would require the granting of a new 
trial.

After carefully reading the charge and the several objections 
to it and considering what was stated on the recall, and con
sidering that there were no objections as to non-direction, I do 
not think that because of the charge, the plaintiff should be put 
to all the expense of a new trial to obtain his rights.

The amount of the verdict is not in harmony with my 
judgment. Such a judgment thirty years ago, when dollars were 
much more valuable than now. would have been startling. The 
jury is the tribunal to judge this matter, and the verdict is not 
to be set aside merely because, in my judgment, I would have 
given much less: Toronto v. Kina, [1908] A.C. 260. I cannot 
say that the verdict was unreasonable ami almost perverse which 
seems to be the measure required in granting a new trial: Cox

. / f iti. 1906 IC . at 168
I would dismiss the appeal.

Richards, J.A.:—This was an action to recover damages 
for injuries caused by negligence of the defendants* servants in 
operating a railway train. The result of the injury was that 
the plaintiff was obliged to undergo several operations and lost 
bis left leg half way from the foot to the knee. He was 
in hospital eight or nine months, and during that period suf
fered from diphtheria and pneumonia. He was a young man 
of twenty-three or thereabouts at the time of the injury, and 
earning in the neighbourhood of $90 a mouth as a fireman. The 
jury gave a verdict in his favour for $10,000 and from that 
verdict the defendants have appealed.

Although several grounds were urged in support of the 
appeal, I do not think there is anything to be considered but 
the amount of the damages, which certainly seem very' large, 
and parts of the learned Judge’s charge.

The learned trial Judge charged the jury very ably on all
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other pointa, but I think he should not have used the following 
language :—

Now, it ho* been suggested that he is n young man ami that there are 
other avenues of occupation in life open to him. Well. I can only say, 
put yourselves in his pince, as to that argument. Is there any mail of 
you that would lie willing to have a leg taken off below the knee and say, 
“Well, there are other op|>ortunities of earning a living; I am a well- 
educated man and there arc lots of things I can turn my hand to?" Do 
you think that would be much of an argument? If so, give what effect 
to it you think it merits. Apparently a railroad career is the one the 
plaintiff started out on and he was earning in the neighbourhood of $S0 
to $100 a month. Is this avenue of occupation still open to him? It 
seems to me this acculent has debarred him. shut him out from a career 
as a railroad man, excepting in some of the humbler walks in that calling, 
which would not give a man much opportunity to do more than earn a 
day's bread.
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After the jury had retired, objection was taken to this charge 
by counsel for the defendants, in the following words:—

In dealing with the <|ue*tion of damages and with the argument which 
I made, namely, that in considering the qunstion of damages, it would he 
fair to consider that this young man was only two years in the servie** of 
the railway company, and had an education and was able to earn a living 
in other ways; having such an education, your lordship used these words: 
“Put yourselves in his place.”

Though this objection, strictly rend, seems only to take ex
ception to the use of the words, “Put yourself in his pince,” I 
think the intent was to object also to the way in which the 
•Judge had referred to the plaintiff’s chances of making his 
living in the future.

The Judge recalled the jury, and used the following lan
guage

Now, I made use of an expression to you that, perhaps, it is truc, 1 
should not have, and I desire you to eliminate from your minds any im
pression that may have been conveyed to you by what I said. I made use 
of the expression, “Put yourselves in his place.” Now, I should not have 
done that. It was a slip of the tongue, a lapmot lingua-. It is very difficult 
for a Judge, off-hand, to charge a jury upon questions of fact and law 
without having time to consider and weigh his words. So that, if you 
remember that expression as coming from me, I desire now to tell you 
that you must not pay any attention to it. That you must not, in your 
mind's eye, put yourselves in this man's place, and you will consider the 
question as if these words had not been spoken at all.

Ho iiaicl nothing in correction of Ilia reference* to the plaintiff's 
prospect» in life.

It is argued by counsel for the plaintiff that the Judge, hav
ing given the above direction, the objection to the earlier part 
of his charge was removed.
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With deference, 1 am unable to take that view. When the 
learned Judge, in the language used by him, told the jury to 
put themselves in the plaintiff’s place, he must, I think, have 
made an impression on their mind which could hardly be re
moved by what he afterwards said.

Then, also, 1 do not think that he should have referred, ns 
he did in the charge, to the plaintiff’s opportunities of earning 
a living in the condition in which he is left with part of his 
leg gone. I take it to be a necessary part of a charge to the 
jury, in a ease of this kind, to direct them that, in arriving at 
the quantum of damages, they must take into consideration 
and give weight to the opportunities in life still remaining to 
the plaintiff. That does not seem to me to have been stated to 
the jury as it should have been. The latter part of the first 
quotation above given from the charge seems to imply that the 
plaintiff’s only opportunity in life would be in the humbler 
walks of his calling as a railroad man. There are other lines of 
life than railroading in which the plaintiff could make a living, 
he being a man of some education, and the jury should have 
been instructed to take that into consideration in arriving at 
their verdict.

With the utmost deference, I am of opinion that, in view 
of the size of the verdict, there is reason to believe that the 
amount was unduly increased by the effect of the» charge, and 
that, but for that, the amount would have been smaller.

If the jury had been charged as I think they should have, 
on these points, and the verdict had still been $10,000, I should 
require further consideration before deciding that it was a case 
for a new trial, even though the damages are so unusually large; 
or if, notwithstanding the charge, the damages had been half 
of the sum awarded, 1 should doubt whether we ought to order 
a new trial, as it would then be doubtful whether the charge had 
improperly influenced them. But when, after being so charged, 
the jury gave the equivalent of about ten years of the plaintiff’s 
earnings at the time of his injury, I cannot but think, as stated 
above, that the charge affected them by causing them to take 
into consideration in aggravation of damages, things that they 
should not so take, and to omit from consideration matters 
which should be given their attention in mitigation of damages.

I would allow the appeal and order a new trial. Coats of 
this appeal and of the trial already had to be costs in the cause.

Perdue. j.A. Perdve, J.A. :—One objection raised by the defendants was 
to the effect that it had been proved that the defendants’ ser
vants who caused the injury wrere at the time acting within the 
scope of their authority. I think there was sufficient evidence 
to support a finding that the accident was caused by the negli-
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gence of the defendants. The argument based upon an alleged 
disobedience of certain rules of the Canadian Northern Railway 
as affording evidence of contributory negligence must, I think, 
fail. There remains only one serious contention, that the dam
ages were excessive and that there was in this regard mis-direc- 
tion and non-direction on the part of the learned trial Judge.

The plaintiff was, at the time of the accident, twenty-three 
years of age. He was a fireman in the employ of the Canadian 
Northern R. Co., and had been so for six mouths. For a year 
and a half previously he had been employed by that company 
as a cleaner. He was earning about eighty dollars a month at 
the time he received the injury, lie has a fair education. Tin* 
injury was a very severe one. Then* appear to have been sev
eral operations on the foot and leg, finally resulting in the leg 
being amputated below the knee. The jury awarded ten thou
sand dollars damages.

It appears to me that even allowing for everything which 
the jury might properly take into account, the damages are 
excessive. The Court is asked to set aside the verdict and 
order a new trial upon the ground that the learned Judge had 
not properly directed the jury on the subject of damages. In 
summing up he said to the jury, at the close of his address:— 

Now, it lui* been suggested that he i* a young man and that there 
are other avenues of occupation in life open to him. Well, I can only 
say. put yourselves in hi* place, a* to that argument. Is there any man 
of you that would be willing to have a leg taken off below the knee and 
say, “Well, there are other opportunities of earning a living. I am a well- 
educated man ami there are lot* of things I van turn my hand to?" I>o 
you think that would In* much of an argument Y If *o, give what effect to 
it you think it merits. Apparently a railroad career is the one the plain 
tiff started out on and he was earning in the ncighlmurhood of $80 to 
$100 a month. Is this avenue of occupation still open to him? It seem-» 
to me this accident has debarred him, shut him out from a career as a 
railroad man. excepting in some of the humbler walks in that calling, 
which would not give a man much opportunity to do more than earn a 
days bread. 1 will not hinder you any longer by saying anything further 
to you upon this question of damages. I have indicated to you fairly well 
what you ought to take into consideration, and, of course, you are the 
judges and are here for that purpose.

After the jury* had retired, counsel for the defendants took 
the following objection, amongst others, the learned trial Judge 
apparently interrupting with the remark that immediately fol
lows :—
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It seems to me that the way your Lordship put this question of «lam
ages before the jury was not a fair way of putting it according to our 
point of view'. In «lealing with the question of damages and with the 
argument which 1 made, namely, that in considering the qu«**tion «if dam
ages, it would be fair to consider that this young man was only two years
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in the service of the railway company, and had an education and was able 
to earn a living in other ways; having such an education, your Lordship 
used these word*; “Put yourselves in his place."

Him Lxjrdsiiip:—Yes, I did not mean to use that expression, and shall 
tell them so when 1 recall them. It was what might be called a lapttus 
lingua’.

The défendants’ counsel then went on to speak of other mat
ters of objection not connected with the question of damages. 
The trial Judge recalled the jury and instructed them to pay 
no attention to the words, “Put yourselves in his place,” and 
directed them to consider the question as if these words had not 
been spoken; but he did not make any modification of the re
mainder of the direction as to damages.

It appears to me that the objection made by counsel to the 
charge was two-fold, first, that it might fairly be left to the 
jury to consider that the plaintiff, with the education such as 
lie had, was still able to earn a living in other ways; secondly, 
that it was incorrect to say to the jury “Put yourselves in his 
place.” At all events, I think it was sufficiently indicated by 
counsel that objection was taken to the direction dealing with 
the question of the plaintiff’s capability of still earning money 
in other occupations. If counsel had not been stopped by the 
learned Judge, the objection would, probably, have been more 
fully stated.

Now. supposing that we eliminate from the portion of the 
charge to the jury above cited, the words, “Put yourselves in his 
place,” we still have expressions left which, I think, the jury 
would understand as a direction that they need not take into 
account the fact that the plaintiff still had opportunities of 
earning money in other occupations. I think the jury was left 
with the impression that compensation should be awarded simply 
upon the basis that the plaintiff had been debarred from his 
career as a railway man except in a very humble position “which 
would not give a man much opportunity to do more than earn a 
day’s bread.” Looking at the amount of the verdict, I think 
that, even if we allow for everything which the jury should 
properly take into consideration, there would remain a sum so 
large that the jury must have attempted to give the plaintiff a 
complete compensation for the expected loss of income from 
railway employment during his life.

In Johnston v. Great Western Railway, 11004 j 2 K.B. 250, 
at 259, Vaughan Williams quotes Grantham, J., as having 
charged the jury in the Court below as follows:—

There i* loss of five hundred pounds n year on what lie (the pluintiff) 
is earning ulmuly—the difference between what he is able to earn now 
and what lie would have earned but for this accident. Give him such com-
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pensation as von think will put him in the punition in which he would 
have been.

in dealing with this charge, Vaughan Williams, L.J., said:—
If the Humming up had stood there, I should have mud there wan a 

clear misdirection, because the plaintitf ought not to he put in the position 
in which Ke would have been by making such a calculation as that which 
the learned Judge has referred to, for the jury are bound to take into 
consideration the chances and accidents of Life, and a number of other 
matters. But the learned Judge, in the very next passage. ga.-e the jury a 
sufficiently plain instruction, based on the judgment in llotrlcii v. London 
and North Western Railway, L.R. 8 Ex. 221, for he said: “There are the 
accidents of life ami other elements which have to In- taken into considera
tion which ought to prevent you giving him such a sum as would be simply 
an investment for him, and enable him to do nothing. Still lie is entitled 
to a fair sum, considering the |K>*ition for which he was lilted, ami the 
|Mwition in which lie in now.” Î think that direction is accurate and 
cannot bo complained of.

The fact that the plaintiff is by no means wholly disabled 
and that he has reasonable opportunities of engaging in other 
t is one which should have been taken into account
by the jury. With great respect, I think the meaning they 
would take, and did take, from the learned Judge's charge was, 
that they were at liberty to leave the fact as to other occupa
tions being open to the plaintiff out of consideration in arriv
ing at the amount of the verdict.

I am sorry that the should be put to tin* expense
of a new trial in this case, simply on the question of damages. 
If I could see my way to supporting the verdict, in so far as 
the quantum is concerned, I would gladly do so. I hope the 
parties may be able to settle the amount of the damages without 
the necessity of going to the expense of another trial. In the 
meantime I see no other course open than to order a new trial, 
the costs of this appeal and of the former trial to be costs in the 
cause.

Cameron, J.A.(dissenting) :—1This action was brought by the 
plaintiff, a locomotive fireman at the time of the accident in 
question, in the employment of the Canadian Northern Railway 
Co., against the defendant company for injuries sustained by 
him, March 11, 1912, at Paddington street, St. Boniface, on the 
railway track of the Canadian Northern Railway Company.

The plaintiff was. it is alleged, underneath his engine remov
ing ashes from the fire-box, when the defendant company, by 
its agents and servants, caused a train of ears to run into the 
rear of the train of ears to which the said engine was attached 
and thereby caused the engine to pass over and mangle the 
plaintiff’s left leg. The action was tried before Mr. Justice
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Curran ami a jury in March last, when a verdict was given for 
the plaintiff for $10,000 damages and judgment was entered 
accordingly.

This appeal is taken to set aside the judgment on various
grounds.

Tin- Canadian Northern train of about twenty ears, to which 
was attached the engine on which the plaintiff was working, 
had been on the main line of the Canadian Northern and was 
backed upon the Bird’s Hill branch about G o’clock of March 
1, 1012. in order to clear the main line for an approaching 
passenger train due to pass about that time. The engine was at 
the point marked XK on the plan filed, at a standstill, with the 
brakes on. The plaintiff then asked the engineer if it would he 
all right for him to go under the engine to clean the ash-pan. 
ami he said “Yes.” The plaintiff was in the act of getting un
der when the wheels moved and one of them ran over his foot.

Foster, the yard master of the Canadian Northern Railway, 
says that he told Thompson, the fireman of the Canadian Nor
thern train that there were some fruit cars on the transfer for 
the Canadian Northern. Foster then went down to the diamond, 
saw a Grand Trunk Pacific crew anil asked Carroll, the fore
man of that crew, if “as a matter of convenience he would pull 
‘he tlire- ears over for us. as he had one ear for the Grand 
Trunk Pacifie.” Carroll’s reason for being there with an en
gine was to get this Grand Trunk Pacific car. These four cars 
were in what was known as the C.P.R. transfer track, lying 
alongside and north of the Canadian Northern track. Carroll 
states how he took these four ears, went east with them to the 
Bird's Hill branch, set the G.T.P. car and a caboose on the 
“new track,” and then shunted the three ears to and coupled 
them with the C.N.R. train. Tt was unquestionably this impact 
that set the train in motion and caused the injury to the plaintiff. 
Plunkett, the engineer of the G.T.P. train, gives an account of 
the event, and tells that, after backing the one car and the 
caboose into a small spur, he, on signal, went ahead east and 

west towards the C.N.R. train which had hacked 
into the Bird’s Hill branch, and made a coupling with the 
C.N.R. train. He then hacked into the spur and got his car 
and caboose and went to Strathcona. knowing nothing of the 
accident. This witness was questioned as to the advisability of 
the course adopted m order to get hold of the G.T.P. car.

The question is raised whether the G.T.P. crew was not 
acting in “xcess of authority, and it is objected that the learned 
trial Judge misdirected the jury on this point. The trial Judge 
referred to the statement of defence, in which it is set forth that 
the defendant company and the C.N.R were jointly using freight 
terminals in Winnipeg and such joint use included the Bird’s

02678382
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Hill brauch. that on tin- «lay in question the defendant company 
was requested to deliver to the C.N.K. tlu* three earn and that 
in accordance with this request the defendant company coupled 
the said cars to the C.X.R. train, alleged that the defendants’ 
servants and observed due care and obeyed the rules
and regulations of the company and that the accident was due 
to the neglect of the C.N.K. He called attention to Foster’s 
evidence (and. it is to he noted, Foster was a witness for the 
defence), that he told Thompson, the foreman of the C.N.K. 
crew, that there were cars for him on the C.P.U. track, and that 
Foster afterwards went to Carroll and made arrangements with 
Carroll to move these cars. The trial Judge also called atten
tion to the discrepancy between the evidence of Foster and 
T soil as to the interview spoken of by Foster.

Cpon consideration, I cannot see that the learned trial Judge 
misdirected the jury. There was an arrangement between 
these two companies for the joint user of these terminals and of 
ibe Bird’s Hill track. The foreman of the O.T P. crew had the 
authority of the yard master for what he did. The yard master 
gave his direction as to what was to he done as being necessary 
or highly convenient for both companies under the circum
stances. I do not think it can he held otherwise than that the 
O.T.P. foreman or crew were acting within their authority. 
There is nothing on which the jury could base a contrary finding 
had the question been left specifically to them.

As to the rules of the C.N.K. which the defendant company 
relied upon. I think tin* learned trial Judge placed these and 
their effect fairly before the jury. It would he giving rule 20 
a strained construction to hold that it distinctly imposed on 
the C.N.K. crew a duty so imperative as to disentitle this plain
tiff to relief as against the defendant company. The rule is 
evidently * for the protection of the workmen them
selves, and is not available as a weapon of defence to an outside 
party. Now, would it follow, that non-compliance with the rule 
would affirmatively establish either that the plaintiff's own 
negligence was the proximate and efficient cause of the accident 
or that he had by his action voluntarily assumed the risk? As 
for rule 99. the trial Judge intimated that it was not applicable 
in this case, and it does appear to me on the evidence that, in 
this, he was right. The point was left to the jury to decide 
and was, no doubt, in their minds.

The main question before us for consideration is that of 
damages which the jury fixed at $10,000. The was at
the time of the trial twenty-three years of age. The accident 
happened March 1. 1912, and the trial took place March 4, of 
this year. The plaintiff had been with the Canadian Northern 
Railway Company for two years and a fireman for six months;
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Ik*fore that In* was a locomotive cleaner. He was earning about 
$80 per month for the six months. After the accident he was 
taken to tin* St. Boniface hospital and operated on, Imt his foot 
was not removed until subsequently. Ik* then contracted diph
theria, and, after his recovery therefrom, about three months 
after the accident, his foot was amputated below tin* ankle, ami 
five months after the accident, his leg was amputated below the 
knee. During the last operation he had pneumonia.

It is urged that the damages awarded are excessive, and 
that there must be a new trial on this ground.

On this point we were referred by counsel for the appel
lants to Schwartz v. Winnipeg Electric, 12 D.L.R. 56: Johnston 
v. Great Wi sh rn By. Co., 11 D(»4 ! 2 K.B. ‘-‘."in. and Phillips \. 
South Western By. Co., 4 Q.B.D. 406. On the other side we 
were referred to liesse v. St. John, 30 Can. X.O.R. 218; Gordon 
v. Canadian Sorthern By. Co., 2 D.L.R. 183 ; Tobin v. Can
adian Pacific By. Co., 2 D.L.R. 173, and Bateman v. Middlesex, 
•i D L li 638, 27 O.L.B. 122.

Lord Justice Vaughan Williams, in Johnston v. Great West
ern By. Co., (19041 2 K.B. 250, discusses the various cases on 
the subject of ordering a new trial in ease of excessive damages. 
As to an alleged over-estimate of damages, the Court, might be 
prepared to say that they were larger than the Court would 
have given, but not so large that twelve sensible men could not 
reasonably have given them. Yet that would, he held, not neces
sarily dispose of the matter. Because it might appear, even 
though the Court could not regard the damages as perversely 
large or such as twelve sensible men could not reasonably 
have given, yet the amount and the circumstances of the case 
might enable the Court to say that the jury must have disre
garded a direction as to damages which they ought not to have 
passed over, as in Phillips v. South Western By. Co., 4 Q.B.D. 
406. So, where the damages were attacked as being too great 
instead of as being too small, as in the Phillips case, the rule 
would apply. He sets forth at some length the judgment of 
Lord Chief Justice Cockhurn in the Phillips case (4 Q.B.D. 
406), and adds:—

So in tlm present case, if I could come to the conclusion that, looking 
at. the figure*, the jury must have taken into aecount some head or some 
measure of damage not properly involved in or applied to the plaintiff's 
claim, I should say that we ought to order a new trial : p. 25(1.

These considerations are luminously elaborated by the Lord 
Justice at pp. 257 and 258.

Upon giving the authorities and the circumstances of this 
ease the best consideration I can bring to bear, I cannot say 
that the amount of the damages here is such that it could not 
be awarded by a jury of sensible men. though I am bound to
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state it surpasses the amount I should be disposed to allow were 
I trying the case alone without the assistance of a jury. Nor 
can I come to the conclusion that the jury have taken into ac
count some topic or measure of damages which should not pro
perly lie made applicable to the plaintiff’s claim. I cannot con
clude that the amount fixed demonstrates that the jury awarded 
a sum as an investment, enabling him to wholly dispense with 
earning a livelihood, irrespective of the accidents of life. All T 
feel that I can say is that it is a case where it is difficult to 
estimate the damages, and that I think they are on too generous 
a scale. But there are many and substantial matters material 
to the question of damages, such as the jury had under con
sideration. and these will readily occur to the mind of any one.

The career of the plaintiff as a railway employee, with his 
promotions and increased earning capacity, is at an end. 

The plaintiff himself appeared before the jury and told them the 
tale of his position, his earnings, his sufferings, operations, ill
nesses and condition. I may think, and do think, the verdict 
was far too large an amount. But I cannot say that it was so 
large as to be. in my judgment, perverse or to indicate that it 
was founded upon an untenable measure of damages.

As to the expression used by the trial Judge to the jury : 
“Put yourself in his place,” that was, no doubt, improper. But 
when the attention of the learned trial Judge was called to 
these words he withdrew them on re-assembling the jury, and 
the jury were told to consider the matter as if they had not been 
uttered. In those circumstances, I am unwilling to believe that 
the jury could have been influenced by an expression expressly 
designated by the trial Judge as a slip of the tongue. As a 
matter of fact, the thought underlying the expression is almost 
certainly hound to occur to any mind considering accidents of 
this kind. That the trial Judge put the natural thought in 
words is not likely to have led the jury astray in view of his 
emphatic correction, and of the unexceptionable rules they were 
directed to follow in estimating damages as set out at page 201 
of his charge.

I think the appeal must be dismissed.

II ago art, J.A., concurred with Richards, and Perdue, JJ.A.

Appeal allowed and new 
trial ordered.
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ONT. Re FARMERS BANK OF CANADA.

s. c. MURRAY’S CASE.
1913 SPROAT’S EXECUTORS’ CASE.

Ontario Supreme Court, Alcorn, Master in Ordinary. October 27, 1913.

1. Hanks (8 11—0)—Who liable am stockholders.
A subscriber for bank shares who, before its organization, rescinds 

bis subscription for fraud, and receives back the money he paid 
thereon, cannot, on the subsequent insolvency of the bank, lie placed 
on the list of contributories or held for the double liability of a 
shareholder, notwithstanding that on the organization of the bank, 
shares were allotted him, where such allotment was made without his 
knowledge and no calls were ever made on, or any shares ever issued to, 
or received by him. or any dividends paid to him, and lie had never 
attended or voted at a shareholders’ meeting, or knowingly permitted 
his name to appear as a shareholder.

2. Banks (8 II—0)—Who liable as shareholders—Assignor of shares
—Non-compliance with Bank Act.

A subscriber for bank shares who, before the organization of the 
bank, rescinds his subscription for fraud and receives back the pay
ment made by him, at the same time executing a document purport
ing to he an assignment to an agent of the bank, of his shares, which 
at the time, had not been allotted or issued, and who was never after
wards treated as a shareholder, cannot, on the subsequent insolvency of 
the bank, lie placed on the list of contributories or held for a share
holder's double liability on the .'round that the assignment of his 
shares was not me de in conformity with the requirements of the 
Bank Act, since, at the time of the purported assignment, there were 
H-» shares he could isii •

Statement In a proceeding for the winding-up of the bank, the liquida
tor presented a list of proposed contributories, among whom 
were James Murray, personally, and James Murray and John 
Murray, as executors of John Sproat, deceased.

The liquidator’s application to have these persons’ names 
settled on the list of contributories was heard and evidence 
thereon was taken before the Master in Ordinary.

The application was denied.

James Bieknell, K.C., and Morlcy, for the liquidator.
George Hell, K.C., for the alleged contributories.

Airorn, m.o. The Master :—I think that the names of the above alleged 
contributories should be removed from the list as presented by 
the liquidator, and that they are not indebted» for the amount 
said to be unpaid on their subscriptions or under the double 
liability imposed by the Hank Act.

By writ of summons, tested of the 22nd October, 190(1, they 
brought an action against the Farmers Hank of Canada, its 
provisional directors and executive officers, asking by the en
dorsement, among other things, for a declaration that their sub
scriptions were void, for rescission, and for an injunction re-
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straining the defendants from proceeding thereon, and alleging 
that such subscriptions were obtained by fraud and misrepre
sentation.

The liquidator now asks to retain James Murray on the list 
for double liability under two subscriptions, one for 25 ami one 
for 10 shares of $100 each, and James Murray and John Mur
ray, executors of John Sproat, for double liability for a sub 
script ion for 100 shares of like amount each, obtained from them 
by one W. J. Lindsay, an agent of the bank.

On the return of a motion by the plaintitVn for the injuuc 
tion prayed, on the 27th October, 1900, an affidavit of Lindsav 
was filed, in which he says that, on the previous day, he had 
interviewed all the eleven pi lintills, including Sproat and James 
Murray, with the concurrence of the manager of the bank ami 
its solicitor; that he had a that interview paid back to each all 
moneys paid for stock, had given an undertaking to return 
notes for unpaid balance's, and had obtained from each an as
signment of his stock to him, Lindsay. He had in fact paid 
James Murray $300—all the latter had paid. Sproat had paid 
nothing. The assignments by James Murray and John Sproat 
so obtained are produced by the liquidator, each having an
nexed a writing intituled in the Court and cause, duly signed 
and witnessed, in which each states that he has “now no in
terest in this litigation, and desires that this action be not pro
ceeded with.”

James Murray was examined before me, and detailed the 
«.'rounds of fraud and misrepresentation alleged in his ease, and 
Ids repudiation of his first subscription alleged to be for 25 
shares, within a day or two days; he said that that subscription 
paper was then, on the spot, returned to him, when he destroyed 
it in Lindsay's presence, as he distinctly recollects, and signed 
one for 10 shares only.

W. R. Travers made an affidavit, filed on the said motion, 
in which he says that he produces the Murray subscription for 
25 shares marked as exhibit N, and the Sproat sulwcription as 
exhibit 1). The liquidator now produces such subscriptions. 
Neither is so marked. He further says (agreeing with James 
Murray’s evidence) that the second Murray subscription, for 10 
shares, was substituted for the first, for 25 shares, which was 
intended to be cancelled, and that he produces the former as 
exhibit O to his affidavit. The liquidator also produces this 10- 
share subscription, which is not so marked. A letter is put in. 
dated the 21st July, 1906, purporting to be from John Sproat. 
per his wife, charging that his subscription had been raised by 
Lindsay from 10 to 100 shares, and Lindsay’s promise to make 
it right.

In answer, on the same motion, there were filed affidavits of
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tlu* defendants Gallagher, Ferguson. Fraser, and Lown, pro 
visional directors, stating that the proceedings in the action, and 
particularly the motion for an injunction, “arc calculated to 
and will, if proceeded W'tli, very seriously injure and prejudice 
the Farmers Hank of Canada and seriously prejudice and in
jure the interests of the shareholders or subscribers for stock of 
the said hank, of whom there are now in all over 500,“ and each 
deponent adds his belief “that it is absolutely essential and in 
the interest of the said bank, and in the interest of the share
holders hereof, and also in the interest of the plaintiffs in this 
action, that the said motion and the proceedings thereunder 
should be forthwith stayed.” Part of the “proceedings there 
under” was an endeavour (up to that point unsuccessful) to 
procure an examination before a special examiner at Toronto 
of the defendants in support of the motion for an injunction 
The importance to the bank of preventing such an examination 
and of smothering the action is apparent. The assignments to 
Lindsay by the eleven plaintiffs, all produced as exhibits to his 
affidavit, as appears by those of Sproat and James Murray, 
produced before me. were, no doubt, prepared in typewriting 
in the office of the defendant hank’s solicitor, and Lindsay took 
the bundle, accompanied by the written disclaimers above-men
tioned, armed and ready with pen and ink, to the plaintiffs, and 
procured their execution the day before the plaintiffs’ motion 
came on. So confronted—all moneys being repaid and notes 
provided against—the bank’s solicitor had matters his own 
way. lie astutely took, by consent, as upon his own motion for 
an order setting aside the suhpuua and appointment for exam
ination of the defendants, an order staying all proceedings there 
on and on the plaintiffs’ injunction motion, and concluding 
as follows: “And it appearing that the said plaintiffs John 
Sproat, George Castle, William A. Dixon, William McLean. 
Finlay Mef’allum, Robert Hume, James Murray, George De- 
noon, and John McLeod, have assigned and transferred their 
applications for the issue of shares of stock of the Farmers Bank 
of Canada and their right to shares in accordance with the said 
applications to one William J. Lindsay, and that the claims of 
the plaintiffs last above-named and also the obligations and 
liabilities of the said plaintiffs have ceased : it is ordered and 
adjudged that this action be and the same is hereby dismissed 
out of Court without costs.”

The judgment carefully refrains from any statement or ad
mission that the plaintiffs—including Sproat and Janies Mur 
ray—were shareholders. Both had promptly repudiated, and 
brought an action for a declaration that the subscriptions were 
void.

On the 27th October. 1906, W. R. Travers, acting general
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manager of the bank, wrote to tînmes Murray a letter informing ONT.
him of the judgment, expressing regret that the hank had lost ^7
Murray and Sproat as subscribers, and concluding: “You will 
undei that you are now relieved from any further resp <n — 
sibilitv to this bank." A eopv of this letter is produced by the 
liquidator. Hank or

All the foregoing was complete a month before the organi- Canada. 
sation meeting and election of directors. Months afterwards. ai...,7Tm.o 

the directors apparently assumed to attempt to allot shares on 
the said subscriptions. There is no evidence that any notices of 
allotment or of calls were ever sent to either Sproat or Murray.
I am of opinion, from the appearance of the books, that no 
notices were sent, and that there was no intention to send any 
to Sproat or Murray, but it served the purposes of the directors 
to proceed on the assumption —as Lindsay was their creature 
that such shares existed, and they apparently, as shewn by 
the evidence of Mr. Frederick Clarkson, used those alleged 
shares, sold them, and probably got the money for them.
Neither Sproat to the date of his death, the 25th June, 1910. 
nor James Murray, before or since, had anything further to do 
with the matter—never received dividends, never attended meet
ings, voted, or knowingly..................r names to appear on the
bank’s books, nor did they, or either of them, receive any certi
ficate of shares or other communie from the bank until 
notice hv the liquidator claiming to put them on the list.

The touchstone is. did they or either of them ever become 
shareholders/ 1 think they did not. Counsel for the liquidator 
bases his long and luminous argument and instructive exposi
tion of the bonking law on the assumption that they did. He 
opens his argument by saying: “Undoubtedly Mr. Sproat and 
Mr. Murray subscribed for shares. Undoubtedly they became 
shareholders. Undoubtedly they executed to their attorney, Mr.
Lindsay, transfers of their shares or some of them,” etc. If his 
assumption were correct, then his elaborate argument, that they 
could not and did not legally assign under the Hank Act ami 
could not and did not rid themselves of their liability, includ
ing the double liability, but got only Lindsay’s guaranty, has 
the greatest force. I, however, do not agree that they became 
shareholders, and I think it not very material what the form of 
the judgment relieving them was. The plainly evident intention 
of what took place, which I have detailed, shewed feverish haste 
by the provisional directors to get rid of the plaintitl's and their 
action, on any terms. I do not think that any argument against 
Sproat and Murray can be built on the assignments which Limi- 
say obtained not complying with the Hank Act. There was noth 
ing to assign, and the idea of assignment came wholly from tin 
bank. At that time the matter rested wholly on the applies
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lion—there were no directors or books or certificate allowing the 
hank to commence business for a month afterwards. When the 
directors were elected, there was no attempt, as I think, to allot 
to Sproat or Murray, and no notice of allotment. There is a 
right to go behind the words of the judgment and shew the real 
transaction: Cochburn v. Keltic (1913), 12 D.L.R. 512, 2S 
O.L.R. 407; Saucrmann v. K. M. F. Co. (1913), 12 D.L.R. 191, 4 
O.W.N. 1510.

The requirement of sec. 13 of the Bank Act is. that there 
he $500,000 buna fide subscribed, and that $250,000 thereof has 
been paid to the Minister. If, as 1 gather, Sproat’s and Mur 
ray’s alleged subscriptions were used, it is impossible to say, 
in the light of the judgment and what preceded it, that their 
subscriptions were bona fide or that any part thereof had been 
paid. All that Sproat and Murray had under the subscriptions 
was a right (if the subscriptions had been bond fide) to receive 
shares from the directors when elected. The judgment wiped 
out the right, and neither the provisional directors nor the dir
ectors had a right to deal further with or recognise those sub
scriptions. The bank should not have taken the assumed trans
fer to Lindsay, or made the subsequent transfer, and Sproat 
and Murray are not responsible for aets of the bank assuming 
to deal with shares that did not exist. The subscriptions never 
ripened into shares. The effect of the judgment was to find no 
binding subscriptions, and that the subscriptions were, as al
leged in the endorsement of the writ, void. No authority is, or 
1 think can be, cited holding that one who signs a subscription 
never can be relieved of bis liability otherwise than under the 
formalities of the Bank Act. Fraud can be, and I think in 
this case was, relieved against to the extent of declaring in effect 
that there never was a binding subscription.

The names of James Murray, and of .Tames Murray and John 
Murray, executors of John Sproat, deceased, should be struck 
off the list of contributories as submitted by the liquidator.

Application denied.
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THE KING v. FERRIE CAN

Kxchequcr Court of Cana tin. Camel a, ./, Ma 1/ 21, 1913. Kx. (
101.1

1. Evil* M B (f VII K—«120)—\ AM K ON KXI'KOI'HIATIOX — AFFIDAVIT <H 
VALUE ON LAND TRANSFER.

Affidavit* of value of real estate tiled on the transfer of same under 
the Land Titles Act (Sask.). for the purpose of lixing the fees payable 
on the transfer will not lie taken as evidence of the value of the land 
on it* expropriation, but are admissible fur the purpose of confronting 
the deponent in cross-examination if called a* n witness in the expro 
priât ion proceedings.

Hearing of an information exhibited by the Attorney-fien- Statement 
oral of Canada to have it declared that certain lands in the 
town of North Battleford be vested in the Crown, and praying 
that the compensation therefor should be ascertained. The land 
in question consists of a lot situate on the north-east corner of 
King street and First avenue, in the town of North Battleford.
The date of the expropriation, and the period at whieh the 
compensation has to be ascertained is July 16. 1912. The lot 
has a frontage on King street of 65 feet, with a depth running 
along First avenue of 120 feet. It contains altogether 7,800 
square feet. The Crown offered for this lot the sum of $12.000.
The defendants claim the sum of $39.000.

Judgment was given fixing the compensation at $24.000 and 
interest and costs.

Donald Kdth, for plaintiff.
A. M. Panton, for defendant.

Cassels, J. :—Dealing with it as the witnesses have dealt j.
with it on the King street frontage, $39.000 would mean $600 a 
foot frontag<*, and the claim put forward by the defendants is 
for five dollars per square foot.

In my judgment, the price asked is greatly in excess of its 
real value. I think the value is greatly inflated. I am aware 
of the rule that should govern the fixing of values. No doubt 
the market price of lands taken ought to be the prima facie 
basis of valuation. Let me describe North Battleford and its 
situation. At the time in question. July 16, 1912, it was a town 
containing a population of about 4,500 people. On the first of 
May of this present year the population having increased beyond 
.">,000, it became a city, under the provisions of the enactments 
in force in Saskatchewan. According to the evidence, at the 
present time, May. 1913, the population is in the neighbourhood 
of 6,000 souls. It is a city situate on the north side of the 
Saskatchewan river. It is one of tin* cities or towns situate on 
the Canadian Northern Railway between Winnipeg and Ed
monton. North Battleford is situate 572 miles west of Winni
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CAN. peg, and about 250 miles east of Edmonton. At a place called 
Warman. situate about 65 miles east of North Battleford, two

1913 branches of the Canadian Northern Railway run, one to Sask
atoon in the south, situate about 65 miles south of Warman, and
another to Prince Albert to the north at a distance also of about 
65 miles from Warman. There is no railway other than the 
Canadian Northern which comes near North Battleford. As 1
have stated, North Battleford is situate on the north side of the 
Saskatchewan river. It is apparently a city of seven years' 
growth. The town of Old Battleford Is situate immediately 
south of North Battleford on the other bank of the Saskatche
wan river, and I should judge in a direct line the distance be
tween the two would he in the neighbourhood of two or three 
miles. Within the last three years the Government of Saskatche
wan have erected a fine Court house in Old Battleford; and 
they have also erected a registry office in the same town. Old 
Battleford is situate near the junction of the Battle river with 
the Saskatchewan. North Battleford and Old Battleford have 
been united by a bridge spanning the Saskatchewan river. As 
if to make the union of these two places difficult, this bridge is 
placed a considerable distance east of North Battleford necessi
tating a drive from six to seven miles to reach Old Battleford 
iI'oin the centre of North Battleford. North Battleford has no 
water power.

At the present time, May, 1915, according to the evidence of 
Mr. Dixon, who is secretary-treasurer of the city of North 
Battleford, the manufactories in North Battleford consist of a 
grist mill, and a planing mill. There are also a sash and door 
factory, a brickyard and a machine shop. There are a consider
able number of towns situate along the route of the Canadian 
Northern Railway between Winnipeg and North Battleford. 
There is a fine agricultural country to the north, west and east 
of North Battleford, the crops depending to a great extent upon 
the climatic conditions, and the revenue to be derived therefrom 
depending upon the ripening of the crops free from damage or 
frost ami also upon transportation facilities. As Mr. Dixon 
says, the future of North Battleford practically upon
the agricultural outlook.

The city has very tine cement sidewalks. Neither King nor 
First avenue, nor, 1 think, any other of the streets is maca
damized, asphalted or paved with blocks up to the present time. 
Some of the streets are lighted in a manner that would do credit 
to Sparks street in the city of Ottawa. The hotel accommoda
tion of North Battleford is of a poor class. There are but few 
buildings of any moment in the city, most of them are small.

I am asked to fix a value of five dollars a square foot on 
vacant property, no doubt well situated. With the knowledge

84



14 D.L.R.J The Kino v. Fkrrik. WM
that 1 have of the values of properties in well-sett let I cities, such CAN. 
as Halifax, St. John, Quebec. Montreal. Ottawa. Toronto, Winni ^T (, 
peg, Calgary and Vancouver it would do violence to my common ](|I;!
sense if I am compelled to allow any such price as is asked in ----
this particular case. There is. no doubt, evidence of large N iik Kix<; 
prices for lands on King street. For instance. Montague A. |.KH|'m
Wood swears to having purchased lot 11 situate on the corner ----
of King street and First avenue, immediately opposite the pro- CMerte,,‘ 
perty in question, for the sum of #.‘16,000. This is a lot containing 
about 70 feet on King street, with a depth of 85 feet on First 
avenue, as against 05 feet on King street and 120 feet on First 
avenue, being the property in question.

According to the evidence of Joseph A. Foley, one of the de
fendants in this case, the property in question, namely, 6.1 feet 
on King street with a depth of 120 feet, and including also 
the property on King street immediately north of the property 
in question, marked on plan exhibit I. “Foley and Pickel,” 
containing il.l feet frontage on King street, was purchased in 
the spring of 1011 for the sum of #7,500.

Plan No. 1 is the plan referred to in the evidence, and in
dicates the various properties adverted to by the witnesses.

In August of 1011. the property in question was offered by 
the defendants to Mr. Mollard. Inspector of Public Works "or 
the Dominion of Canada, for the sum of #12,000. Between that 
period and tin* Kith July, 1012. there has been a large advance 
in the value of property.

In regard to the values of rentals received from one or two 
properties upon which buildings have been erected, I do not con
sider that evidence of much value. The large rentals received 
arise to a great extent from the absence of buildings in the city 
of North Battleford.

Certain copies of transfers from the registry office were pro
duced by Mr. Keith, and the affidavits of value. I stated at 
the trial that I do not consider these as evidence with respect 
to the facts sworn to in the affidavits. They were admissible for 
the purpose of confronting any witness who had sworn to the 
affidavit.

I allow the defendants a sum which 1 consider extremely 
liberal, namely, twenty-four thousand dollars and interest from 
July 16, 1912, to the date of judgment, and their costs of ac
tion.

JmlyiiH nt acconlingly.
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Exchequer Court of Canada, Audettc, J. April 5, 1913.

I. I’leadino (8 IK—75)—Preliminary questions of law.
A hearing by consent upon a submission of points of law before the 

trial, is authorized by Exchequer Court rule 126, only as to matters 
which appear upon the pleadings.

-• Intoxicati.no liqvohn (8 III 11—90)—Seizure and destruction— 
Liquors in possession of government railway—Right to break 
into station and seize.

Since the title to the property of the Intercolonial Railway of 
Canada is vested in the Dominion Government and is not subject t« 
provincial legislation, a provincial revenue officer cannot lawfully 
break into a railway station of that railway for the purpose of seiz
ing under a provincial law a consignment of intoxicating liquor which 
he may have reason to believe the consignee intends to sell in viola 
tion of the provincial liquor license law.

3. Officers (§ IIC—86)—Liability—Negligence or misconduct gener
ally—Seizing LIQUOR INTENDED FOB ILLEGAL USE—TAKING FROM 
POSSESSION OF CARRIER—INTERCOLONIAL RAILWAY.

A provincial revenue officer is answerable to the Dominion Govern
ment as for a conversion for breaking into an Intercolonial Railway 
station and seizing a consignment of intoxicating liquor which he had 
reason to believe was intended to lie sold by the consignee in violation 
of a provincial law. since the title to the property of such railway is 
vested in the Dominion Government and. being public property of the 
Dominion, is not subject to provincial legislation.

Statement Information filed by the Attorney-General of Canada for 
damages and the recovery of certain goods unlawfully seized 
by the defendant, a Quebec revenue officer, on the Intercolonial 
Railway, a i work of Canada.

E. L. New combe, K.C., for the Attorn > General of Canada. 
A. Marchand, for defendant.

Audette, J. Au dette, J. :—This matter can «‘tore the Court under
the provisions of rule 126, whereby both parties, by consent sub
mitted, before trial, the points of law raised by the pleadings on 
the record at the time of the argument. On the hearing of the 
argument, two technical questions, perhaps, more of form than 
of substance, are met with. One Is the question of want of 
notice to the defendant required under art. 88 of the Code of 
Procedure, Que., and the other the question of prescription or 
limitation arising under art. 3387. R.S.Q. 1909. Neither of these 
questions is raised by the pleadings.

Is this Court to pronounce upon these two preliminary and 
technical questions when they are not raised by the pleadings? 
The answer is that under rule 126, the Court must limit its 
consideration to such facts as appear by the pleadings.

As the case comes before me under the provisions of rule 
126. these two questions cannot now he considered. The ques-
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lion of want of notice is one which, if not pleaded, may, under 
the authority of LtveilU \. Levy, 9 It. de J. 528, and Simard \ 
Tuttle, 4 L.C. Rep. 193, 4 Math. K.J.R. 150, he raised at the 
trial and evidence then adduced shewing that notice was in 
fact given. Then, the question of limitation or prescription is 
not one coming within arts. 2207 and 2188, Civil Code, P.Q., 
and must therefore he pleaded: and to be so set up, the plead 
ing will have to he amended. This question may he also brought 
up at the trial.

The three questions. lot of want of notice, (/») prescrip 
tion, and (c) damages, if any. are questions which will there
fore he dealt with at the trial, as they cannot he considered on 
the disposition of the points of law.

lien* follows a summary of the pleadings.
The information exhibited by the Attorney-!h-nmd of Can

ada alleges, inter alia, that the Crown owns and operates the 
intercolonial Railway between Halifax and Montreal that the 
said railway is vesied in the Crown, and is a public work of

It is further alleged that the Intercolonial Railway passes 
through or near the village of Ste. Flavie station, in the dis
trict of Rimouski, in the Province of Quebec, and on or about 
May 17, 1911, one Joseph X. Anetil, of Rivière du Loup, V.Q., 
shipped therefrom by the Intercolonial Railway one jar of 
liquor, said to he whisky, consigned to one Elzear Coté, together 
with two cases, said to contain bottled gin. consigned to J. X. 
Coté, both of Ste. Flavie aforesaid.

The information further alleges that the goods arrived at 
Ste. Flavie on May 19, 1911, when the defendant went to the 
Intercolonial Railway station at Ste. Flavie. and unlawfully, 
by force and arms, seized the box containing the jar of liquor, 
and the two boxes, said to contain bottles of gin. and stated his 
intention of holding the same and depriving Ilis Majesty the 
King of the possession which lie then lawfully had of the said 
goods. The defendant did not then remove the goods from the 
station.

It is further alleged that on May 19. 1911, one J. Ad. 
Thibault, of Fraserville, P.Q.. shipped by the Intercolonial Rail
way two barrels, in the bill of lading said to contain ginger ale. 
consigned to Francois Damien, at Ste. Flavie, and arriving at 
their destination on or before May 23. 1911—when before any 
of the goods hereinbefore mentioned had been taken away by the 
parties to whom th y were respectively consigned, and whilst 
the same were still in the lawful possession of His Majesty the 
King, the defendant came in again to the Ste. Flavie station, 
and demanded of J. Lavoie, the agent in charge of the railway 
station, possession of the jar of liquor and the two boxes of
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CAN. gin. which he had seized on the 19th of the same month, hut 
~ “ which were still lying at the station in a locked room. The
UM3 station agent refused to give up possession of the said goods or to

open the doors of the room in which the same were deposited.
Tub Kino The defendant thereupon by force and arms and using great 

L'Hkurkvx. violence, and to the great injury of the property of His Majesty,
----  broke open the door of the room in which the goods were so de-

" r ' posited, and seized and took possession of the said jar of liquor
and the two cases of gin.

The plaintiff further alleges that the defendant then de
manded of the said J. Lavoie that he should open the door of 
the freight shed, adjoining the station, to enable the defendant 
to see what goods were deposited therein. The said J. Lavoie 
refused to open the door and the defendant by force and arms 
and with great violence, and to the injury of the property of 
His Majesty the King, broke open the doors of the freight shed 
and found therein the two barrels of liquor consigned to Fran
cois Damien; and thereupon seized and took possession of the 
same and deprived Ilis Majesty the King, in whose possession 
up to that time they lawfully were, of his property and posses
sion in the same. The said defendant, moreover, then removed 
the whole of the said goods.

The Attorney-General therefore concludes asking that it 
may be declared :—

(a) That the defendant unlawfully entered and broke and opened the 
premises of His Majesty the King in his property of the said Intercolonial 
Railway.

(b) That the defendant unlawfully seized and deprived His Majesty the 
King of the property and possession of the goods so seized and 1 iken 
away by Him.

(r) That the defendant may lie ordered to pay to His Majesty dam
ages for the injury done by him to the railway property.

(</) That the defendant may lie ordered to give up and restore to His 
Majesty the King the good* #i seized, with damages for the unlawful de
tention. or. in the alternative, damages for the value and unlawful seizing 
and detention of the same.

(r) Sueli further or other damages a- may lie found due to Ilis Majesty 
the King in respect of the said trespass and unlawful seizure and eon 
version of tlie said property.

The defendant by his plea avers, among other things that 
the said boxes, jars, bottles and barrels or vessels containing 
intoxicating liquors were brought into the revenue district of 
Kimouski, P.Q., from another district of the same province, in 
sufficient quantity to warrant the presumption that they were 
so brought in for the purpose of sale, and were addressed to 
persons not licensed under the (juelier License Act, R.8.Q. 
1909, vol. 2. see. 14. ell. 5, title 4, to sell intoxicating liquors;
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That the collector of provincial revenue and his officers had 
I'eaKon to suspect that the persons to whom said liquors were 
addressed wen* obtaining them tor the purposes of sale;

That tin- defendant was an officer and constable and deputy 
of the collector of provincial revenue duly authorized by him, 
and was acting in that capacity and according to orders from 
the said collector*

That the said minds so seized were taken, carried away, and 
placed in the care and possession of the collector of provincial 
revenue for the said district, and that he, acting under the auth
ority of the law. had the right to proceed as he did;

That the Ste. Plavie station is within the limits of a muni 
cipality where the sale of intoxicating liquors is prohibited, and 
that the defendant was authorized and acting in his official 
capacity as aforesaid, at the time of the said seizure, and that 
the station agent was duly informed thereof.

As has been stated the questions of law raised by the plead
ings were by consent of parties, argued before coming to trial, 
and for the purposes of the said argument the facts as alleged 
were admitted by ami betw’cen counsel for the respective parties.

Now. the only question to be at present decided is whether, 
all these proceedings taken, assuming under the said Quebec 
license law, to lie duly authorized and regular in an ordinary 
case against a subject, can Ik* invoked to justify a seizure of 
goods in the hands of the Dominion Crown.

In other words, can a constable, under the cin s
above recited, break into the property vested in the Crown in 
the right of the Dominion ami seize and take away the goods in 
question ?

Now. the Intercolonial Railway is a public work of Canuda 
and is vested in the Crown, in the right of the Dominion under 
sees. 55 and 80 of the Government Railways Act, R.S.C. 1906, 
eh. 36. As such it therefore enjoys all the prerogatives and im
munity to Crown property, ;«»» is very clearly shewn
in the ease of the SS. “Scotia,” [1903] A.C. 501. The pro
perty of Canada, in the right of the Federal Crown, is exempt 
from provincial legislative jurisdiction, ami the Quebec License 
Act by any forced construction of its provisions cannot be made 
to apply to it. See It arrant Poictr Co. Ltd. v. Tin King, ( 1911 j 
A.C. 87. The Crown is not bound by any such statute. See 
the Interpretation Acts. R.S.C. 1906. eh. 1. see. 16. R.S.Q. 1909. 
eh. 1. see. 14, C.C. (P.Q.), art. 9.

It is, in effect, contended by counsel for the defendant that, 
when a train of the Intercolonial Railway is in motion through 
the Province of Quebec for the purpose of Provincial jurisdic
tion in general, the status of such train as a piece of property 
is not to be complicated by considerations of prerogatival ini-
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CAN. munity, but it is to be accorded nothing more than tin* status of 
a train on any ordinary railway operating in such province. 
The weakness of the argument is radical, amounting, as it docs, 
to a denegation of the status given the Dominion property by 
the B.N. America Act of 1867. I 'ndcr the provisions of sub-sec.

L’Heure lx. 1 of sec. 91 of the said Act, legislative control over public pro- 
tudëttTj Perty °* tho Dominion is exclusively vested in the Parliament of 

Canada, while by the intendment of see. 145 thereof, the Inter
colonial Railway is not merely to he treated (as in law and prac
tice it has been treated) as a portion of the public property held 
by the Dominion Government, but conspicuously so, inasmuch 
as its construction was stipulated for as one of the fundamental 
conditions of Confederation.

Might not the refutation of the argument that the Crown be 
liable in such a case as the present one be also found, by analogy, 
in the fact that seizure by garnishment, which may be fairly 
said to he a cognate matter, cannot issue against moneys in the 
hands of the Crown?

Therefore, this Court declares that the provincial Crown 
officer unlawfully broke into the premises of the Crown. The 
Court further declaring unlawful the seizure and conversion of 
the goods in question herein. The question of costs is reserved 
to be adjudicated upon at the trial.

J it dij hi cut accord i ngly.

N.s. TOWN OF TRENTON v. FRASER.

S. C. Yora Scotia Supreme Court, Sir Charles Toicnshriul, C.J., ami Meagher, 
1913 Russell, and l.onglcy, «/./. June 28, 1913.

1. Taxes (I VI—220)—Income tax—Journeymen mechanics—Who are.
Men who, after learning their respective trade*, are employed in a 

steel mill us rollers, roll, turner.* or mechanic*, without having super
intendence over or charge of an entire department and the direction of 
the work therein, or power to hire and discharge the men under them, 
are “journeymen mechanics" within the meaning of rule 11 of sec. 1.1. 
of the Assessment Act. R.S.N.S. 1900, ch. 73. taxing the income of 
such in the town wherein they reside and not in another town where 
they work, notwithstanding the fact that unlike other employees, they 
do not work all of Ve time with their hands, hut, in the capacity of 
journeymen mechanics, spend a considerable portion of the time over
seeing the work of other employees.

statement Appeal from the judgment of Ills Honour Judge Wallace, 
County Judge, in favour of defendants in an action by plain
tiff* town to recover amounts claimed to be due for rates and 
taxes for the year 1912.

The appeal was dismissed.
The judgment appealed from was as follows —
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J udoe Wallace :—The appellants in the live separate ap
peals all reside in the town of New Glasgow, but earn and re 
eeive their incomes in the town of Trenton. Both towns have 
assessed them on their incomes. The question is: which town 
iias the right to assess the incomes of these appellants? While 
ordinarily the town in which the income is earned and the work 
|H*rformed might be considered as having a prima facie right 
to assess such incomes, the present question must be determined 
by construing the Assessment Act, R.8.N.S. 1900. eh. 71. and 
particularly the proviso in rule 11 of sec. 15.

Are the appellants journeymen mechanics ! If so. they come 
within the exceptions mentioned in rule 11. The term “jour
neyman mechanic” is somewhat antiquated and was originally 
applied to mechanics who worked by the day. but in its modern 
use, its meaning has been extended to include any mechanic 
who has served his apprenticeship or learned his trade or liandi 
craft and works at it as the employee of another. If the evid
ence in the cases before me had shewn that the appellants wen- 
superintendents of an entire department merely directing the 
work of the mechanics under them and with power to employ 
and discharge those under them, and doing no manual labour 
themselves, 1 might hold that they were not ‘‘journeymen mech
anics,” but no such evidence was given. The evidence shews 
that the appellants are all skilled workmen who. having learned 
their respective trades, are now working as rollers, roll-turners 
or machinists, it is true that unlike the employees under them, 
they do not work with their hands all the time, and that they 
spend a considerable portion of their time in overseeing tin- 
work of the other mechanics, but such supervising work is 
really done by them in their capacity as journeymen mechanics. 
If one of them resigned or died, his position would necessarily 
be taken by a journeyman mechanic, and my conclusion is that 
it is in that capacity they are employed. In order to exercise 
their present duties it was necessary for the appellants to haw 
received the training of journeymen mechanics, and the mere 
fact that they now earn a greater income and are performing 
the duties of foremen would not exclude them from tin- designa
tion “journeymen mechanics.”

The appeals, therefore, from the Trenton assessment, will be 
allowed.

N.S.

S. ( \
1913

Trento v

Ju.lgi- Walle.i»,

The plaintiffs appealed from the above judgment.

Slit Charles Townshend. C.J. This is an appeal from the v 
decision of the Judge of the County Court in favour of tin* de
fendants. It is an action against the several defendants foi- 
taxes claimed to lie due to the town. The defendants all reside 
in the town of New Glasgow but earn and receive their income

39—14 D.I..R.
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in the town of Trenton. They all claim to he journeymen 
mechanics, and, as such, under the Assessment Act, R.S.N.S. 
1900, eh. 73, can only be assessed and liable to pay taxes in the 
town in which they reside. By sec. 14 of that Act :—

The assessors having ascertained as nearly as they can the particulars 
of the real and personal property and income to 1m* assessed, shall prepare 
an assessment roll, in which shall lie set down in separate columns the 
names in alphabetical order of all persons, firms, companies, associations 
and corporations, liable to lx- rated, the places of residence of such |ier- 
sons, etc., etc.

B.v see. 15, in making up the assessment roll the assessors 
shall he governed by the following rules:—

Rule 11. Income derived from any profession, trade, calling, employment 
or occupation (other than the income of journeymen mechanics, labourera, 
ami commercial travellers), the income derived from any office or employ
ment (other than an office or employment in or under the Government of 
Canada or Nova Scotia or in connection with any department of the 
public service), shall lie assessed in the town or district in which such 
profession, trade, calling, employment or occupation is carried on, or such 
office is filled or exercised, provided the same is carried on, filled or exer
cised in a town or municipal district in which an income tax is levied, 
otherwise the same shall be assessed in the town or district in which the 
|>crson receiving such income resides.

Clearly then, if these defendants arc journeymen mechanics 
they were not assessable in the town of Trenton on their in
comes, but in the town of New Glasgow where they reside.

It is contended that they were not journeymen mechanics 
and therefore not within rules 11 and 12.

How then a journeyman mechanic is to bo defined is an im
portant enquiry in relation to the evidence here.

In the Oxford Standard Dictionary, we find the following 
definition :—

.foilniriimini. One who having served hi* apprenticeship to a handi
craft or trade i* qualified to work at it for day’s wages; a mechanic who 
has served hi* apprenticeship or learned his trade or handicraft and work* 
at it not on his own account but as the servant or employee of nnother; 
a qualified mechanic or artisan who works for another.

Mcvhanu'. One who is employed in a manual occupation—a handi
craftsman.

Now, all these defendants swear that they served an appren
ticeship and are now employed in their different capacities in 
the Nova Scotia Steel Works.

Armstrong says:—
My work is varied. It is principally marking ofT work for others to 

do and helping them to do it and working myself. The work that I do 
requires a certain degree of skill. You must lie a skilled mechanic. An 
ordinary labourer could not do if.
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•I. ('. Fraser swears:— N.S.
M> work win Hint* in rolling -.♦«•el in tin* ml ling mill. I am a roller. "s~C 

lliere are certain different shapes and wizen of steel produced and thin 
size and shape depend* on the skill in wiiivh things are assembled to- ___
«ether.

Tkknton

Ami so the other defendants describe their occupation to he 
that of skilled workmen in the Steel Company’s employment.

It seems to me very clear that they all come within the de 
finition already given of a journeyman mechanic, and that they 
are the persons pointed to in Hides 11 and 12.

For these reasons I think this appeal should he dismissed 
with costs.

Sir Charles
Towmhi'nd. C..I.

Meaoher, J. : 1 agree. Meagher. .1.

RrSHELL, J. : 1 have no doubt as to the correctness of the
judgment appealed from. 1 think that all the persons assessed 
were journeymen mechanics within the meaning of the statute.
1 base my decision on the Oxford Dictionary which defines a 
journeyman as:—

One who having nerved his apprenticeship to a handicraft or trad'- 
is qualified to work at it for day’s wages; « mechanic who 
has served his apprenticeship or learned his trade or handicraft and works 
at it not on his own account hut ua the servant or ce of another ;
a qualified mechanic or artizan who works for another; distinguished on 
the one side from apprentiee. on the other from master.

It matters not that the journeyman has been so long in one 
service that lie has become a permanent employee, nor that as 
to some of bis duties lie occupies a position of quasi-superior. 
If ( not being an apprentice) bis work is essentially that of a 
mechanic and he is not bis own master, I think he comes within 
the definition of a journeyman mechanic. The law is passed to 
meet the average ease and cannot provide for an exceptional 
condition. If it so provide, no doubt according to its
policy these taxpayers would pay their income tax where they 
derive their income.

U1X111.EY, J. :—1 am inclined to think that the judgment of 
•ludge Wallace is sound. In the Oxford Dictionary “Journey
man" is described as;—

Louglvy, .1.

A mechanic who has served hi» apprenticeship or learned a trade 
or handicraft and work* at it not oil his own m-r unit Imt n» the ser
vant or employee of another.

This seems to cover the description which the defendant 
giv. s of his own employment. He is a superior sort of person in

Louglvy, .1.

C5D
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NS. h is own employment hut is liable to In- dismissed from his em
ployment, ami is not acting for himself. I see nothing in this

1913 ease which involves the question of preponderance of evidence. 
These men are in the category of those who would likely he re

Trbntox
garded as journeymen from their occupation and would usually, 
then-fore. In- assessed on their income at .1 cannot avoid
regarding what the legislature had in mind in making an ex

I-ou*ley. J. ception. It was to place the wages of a man who was merely 
an employee doing journeymen’s work for tin- licnefit of the 
town in which he resided instead of the town in which tin- 
amount was earned.

I think, therefore, that the requirements of the Legislature 
and the rational definition of the word rather makes these par
ties liable for assessment on income in the town in which they 
reside.

The appeal, therefore, should In- dismissed.

Appeal dismiss! d with costa.

SASK. COURT v. GLENN.

S. C.
1913

Saskatelmran Supreme Court, Johnstone, J. \orembcr (1, 1913.

1. Mihtakk (I VII A—1.15)—Voluntary paymk.it mam twice of samk 
iik.ht—Aiiskxo: ok fraud.

In the «bteiHM- of fraud or iiii*repre*entation on tin- part of tlie- 
payee, lie is not under an obligation to pay back upon tin- ground of 
mistake, tin- amount of promissory notes which the payer had puid 
the second time under protest and with the knowledge that lie was 
not liable.

[Kelly v. Solan, D M. 4 \V. 54. and Imperial Haul, V. Haul, of 
Hamilton, [1903) AX'. 49. applied.)

Statement Trial of action to recover money alleged to have been twice 
» take up certain promissory notes.

The action was dismissed.

//. Y. MacDonald, for plaintiff.

Jolni'liillr. J. Johnstone, J.:—In view of the plaintiff's evidence given 
at the trial, I find that I must give effect to the motion of the de
fendant *s counsel, made at the close of the plaintiffs case, for a 
dismissal of the plaintiff’s action, on the ground that the money 
sued for was not shewn to have lieen paid hv the plaintiff to 
the defendant in mistake, as alleged hv him in his statement of 
claim.

The plaintiff in giving evidence said:—

4

2
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la tin* fall of 111011. I eume to tin* conclusion that I would pay thc-c 
note*. and at that time 1 knew I had ulrcidy paid them; every payment 
I made, I made under protest with knowledge of the fact that I did not 
owe it. I was not misled by any representation that the defendant made. 
I knew I was not liable. I did not know that I could‘prove that I was 
not liable.

This knowledge on the part of the plaint iff, in the absence 
of proof of fraud on the part of the defendant (the position 
here), brings the ease within tine of tin rules laid down in 
Killy v. Solan, 9 M. & \V. f>4. In speaking of these rules. Lord 
Abinger. C.B.. at p. 57, is reported to have sai<l :—

'the safest rule, however, is that, if the party makes the payment with 
lull knowledge of the facts (that is, that there had lieen a previous pay
ment I. there being no fraud on the other side, lie cannot recover it back.

SASK.

S. C.
191.1

(li.r.sx.

The judgment of Lord Abinger. ( .It., in the ease referred to. 
was approved by the Privy Council in Imperial Haiti; of Canada 
v. Bank of Hamilton, [ 19031 A.C. 49.

The plaintiff’s action will, therefore. In* dismissed with

Action dismissi d.

DALLONTANIA v. McCORMICK 0NT

Ontario Supreme Court (Appellate Division Muhtel:. C.J.F.s.. i'lute. Iti>i g n 
ilell, Sutherland. and’Lei tell. ,/./. September 'll. I Pl.t.

I. Master and servant (Sill It 1—3001—Joint liaiiii.ity <u i'kopriktoii
AND OF INDEPENDENT CO NTH ACTOR—I.XJl'RY TO SERVANT OF ION 
TRACTOR.

A railway company’* reservation by contract of complete control 
over and the right to direct an independent contractor in respect of 
railway tunnelling work, renders the former jointly liable with the 
contractor (notwithstanding the latter* individual liability under the 
Workmen's Compensation Act. It.S.tl. IK07. eh. 100) to a servant of 
the contractor for injurie* sustained a* the result of being required to 
work in a place known by both defendant* to be one of danger by 
reason of the omission of the railway company or the contractor* 
to provide safeguard* against the falling of rock upon the workmen.

Appeal by the defendants from the judgment of Falcon- statement 
bridge. C.J.K.B.. Dallontania McCormick and Tin Canadian 
Pacific If. Co., 8 D.L.R. 757.

The appeal was dismissed.

M . /«’. Whitt, K.C., for the defendant company : -While there Argument 
has undoubtedly been negligence on the part of some one by
which the plaintiff has I...... injured, the defendant company
is not responsible therefor. The evidence w that the com
pany did direct that the rook should he sealed before the acci-1
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dent. If the engineer had the right to direct under the contract, 
and gave the proper directiona, lie did all that he was bound to 
do, and the company is not liable. If the contractor disregarded 
his directions, the engineer had no authority over the men to 
enforce them, lie referred to Pattison v. Canadian Pacific /«MV. 
Co. (1912), 5 D.L.R. 582, 26 O.L.R. 410; 26 Cyc. 1083 ct geq.; 
article in 40 C.L.J., p. 529 ct tcq.

It. McKay, K.C., for the defendant McCormick, argued that 
in reality a new contract had been made between his client and 
the company, under which he was to superintend the work, 
merely receiving a percentage for his superintendence and out
fit, and the company could have discharged him at any time 
He knew of the danger, hut had not the right to interfere with
out the consent of the engineer, nor could he do the work neces
sary in order to ensure safety and charge the cost to the company 
without their agreement to that effect, which they refused to 
give. He referred to Longmnrc v. ./. />. McArthur Co. (1910), 
43 S.C.R. 640. affirming the judgment in 19 Man. L.R. 641.

li. U. McKcssock, K.C., for the plaintiff': -While each de
fendant contends that the other is liable, tin* fact is that both arc 
liable. The company is liable under sec. 4 of the Act, for the 
operations were under the direction of the engineer, and both 
he and the contractor were duly warned of the danger.

September 22. Clute, J. :—The plaintiff' was injured while 
working as a mucker in the employ of the defendant McCormick, 
who had a contract to construct a tunnel to divert a creek from 
passing under a trestle which tin* company desired to fill up. 
While the plaintiff' was working on the approach to the mouth 
of the tunnel, a mass of rock fell upon his leg, crushing it and 
injuring it to such an extent that it had to be amputated.

It is not disputed that at the time of the injury the plaintiff* 
was working under the instructions of the foreman in charge of 
the work. It is charged that the work was dangerous, and that 
the defendants knew of the danger and did not take proper pre
cautions to prevent the accident.

The defendant McCormick, besides denying the allegations 
in the statement of claim, pleads that he was employed by the 
defendant company as a hiring and purchasing agent for the 
work, the work itself being performed by and under the direc
tions of the defendant company and its engineers.

The defendant company denies liability, and alleges that the 
defendant McCormick was an independent contractor, and that 
the plaintiff was not in their employ, but was employed by Mc
Cormick and working under his foreman, and that the Canadian 
Pacific Railway Company is in no way liable for any injuries 
suffered by the plaintiff.
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The facts in the case are not. I think, seriously disputed, and 
may be shortly stated as follows.

On the 30th December, 1911. the defendant McCormick 
entered into a contract with the defendant the Canadian Pacific 
Railway Company, hereinafter called the company, to supply all 
labour and material and complete all work according to plans 
and directions of the engineer of the company in conformity McCormick. 
with the specifications, to drive a 7' by It»' tunnel, and excavate nut«\i.
approaches at bridge 117.(1. Sudbury Division, Lake Superior 
Division. Canadian Pacific Railway ; the work to be completed 
on or before the 1st May, 1912. The work was to In- p aid for at 
so much per lineal foot and per cubic yard. The contract pro 
vides that the railway company shall appoint their représenta 
tive on the work, who is referred to as “the engineer.”

The contract contains this clause (3) : “The said work shall 
be commenced immediately after the execution of this agree
ment, and shall be proceeded with continuously and 
and under the personal supervision of the contractor until com
pleted. The work shall be carried on and prosecuted in all its 
several parts in such a manner and at such times and at such 
points or places as the engineer shall from time to time direct 
and to his satisfaction, but always according to the provisions 
of this agreement, and if no direction is given then in a careful, 
prompt, and workmanlike manner, in accordance with this 
agreement.”

Clause (5) provides: “The contractor will in all things con 
form to and comply with the instructions of the engineer.”

Clause (12) provides for an indemnity in favour of tin* 
company in case of damage to any person or property without 
fault or negligence on the part of the company. “Any damages 
or compensation recoverable from the railway company in re
spect thereof shall he paid by the contractor, and. together with 
any costs or expenses incurred, may be deducted from any 
money or moneys due to or to become due to the contractor.”

On the 13th March, 1912. the defendant McCormick xvrot- 
Miles, the resident engineer of the company, that he was “com 
pelled to give the approach work up, as it has been misrepre 
sented entirely to me from the beginning ... I can see 
that this work is a force account proposition, otherwise I will 
be compelled to give up the work and hereby give you notice 
that I will do so.”

To this the resident engineer replied on the 30th March.
1912: “Referring to your letter of March 13th, advising that 
you are compelled to give up the approach work at bridge 117.(i.
Sudbury Division ; after discussing the matter with the divi 
sion engineer, I am advised that the tunnel approaches will In- 
completed by force account plus 10' ,'. I am instructed to place

015

s.c.
11113
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an inspector on the joli. He will keep track of the time and 
advise the division engineer's office weekly of the progress being 
made. It is of the utmost importance that this work be rushed 
to completion, and I want you to get all the men you can 
possibly get to work on the job at, once.”

The work then proceeded under this arrangement. By “force 
work" is meant that the contractor, instead of being paid by the 
cubic foot or yard, hires the labour and supervises the job, and 
is allowed ten per cent, on the total cost. In other words, the 
contract was intended, by both parties, to continue. This is 
apparent from the correspondence changing the terms of pay 
ment.

It is perfectly clear from the evidence—indeed it was not 
contended otherwise—that the injuries were occasioned by negli

I also think it perfectly clear that McCormick is responsible 
for this negligence. The more difficult question is, whether the 
Canadian Pacific Railway Company is also responsible.

The learned Chief Justice finds that the plaintiff was not 
careless or negligent in any way, and that his injuries wen- 
caused by the negligence of both defendants. He also finds 
“that the defendant McCormick, personally, ami the Canadian 
Pacific Railway Company, by its engineers and servants, had 
abundant notice of the danger that existed in carrying on the 
work in the manner in which it was being carried on, and that 
the cause of the accident was the negligence of the defendants in 
either not guarding against the falling of the rocks which caused 
the accident, or not first removing them before doing the work.”

He also finds that McFadyen and Houghton, two of the 
company’s witnesses, are mistaken in thinking that scaling was 
done before the accident.

Except as to the question of the liability of the company, 
which 1 will consider later, I think the evidence fully supports 
the findings of the learned Chief Justice.

Black, who succeeded Miles as the engineer in charge, on 
behalf of the company, admits that Moore reported that the 
rock was dangerous, and that he told him that if the rock was 
dangerous it would be necessary to scale in order to keep tin- 
work going in the right shape. He says that this was before 
the accident. By sealing is meant clearing the stone and débris 
that is likely to fall from the face of the hill on the men at work. 
He states further that they worked for a long time scaling, 
two or three weeks, taking out probably 1,000 yards.

The fact is clearly established that the face of the hill re
quired sealing in order to make it safe for the men to work on 
the approach; that this dangerous condition was known to the 
engineer in charge of the company and that he ordered it to 
be done.
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Un cross-examination, lllaek stales that Moore complained ONT. 
to him that tin* r<K*k overhead was unsafe early in the month of s (.
April, and that In* sent his assistant engineer down the next jpj j
morning to find out if it would lie necessary to scale the face ----
of the hill, lie sent Houghton. Houghton went over the ground Uaiiaiv 
with Moore. They climbed to the top of the cliff and discussed r. 
the matter as to what should conn* down and what was dan McCokmk k 
gérons on the face of the cliff. cll„,. j

"tj. Why did you go down there was it specially to look 
over this? A. Yes, sir.

“tj. instructed by whom.’ A. It was Mr. Hlack's instructions 
to me. to keep an eye on the work and see that it was getting 
along as it should.

“tj. Hut did lie specially instruct you to go down and look 
over this thing? A. It was part of my weekly routine, at least 
once a week to visit the tunnel."

A certain amount of sealing was then done.
"Q. Did you see the men scaling? A. Not that day. The 

next time I was down, a day or two after, they were working 
at the rock.

"(j. Not doing the sealing, which had been blasted downf 
A. Yes, sir.”

The result of the undisputed evidence is, that the engineer in 
charge had actual notice of the danger to the men employed on 
the work from rock falling from the face of the hill through 
which the tunnel was to he made, and, recognising this danger, 
sent his assistant to report. Upon the report, the face of the hill 
was directed to be scaled; that is. cleared of the débris. This 
work was commenced, and about 1,0<MI yards of this stone and 
débris removed; but, as the* learned Chief Justice finds, the seal
ing was not done before the accident, and the men were allowed 
to proceed with their work, when a hsise rock fell, causing the 
accident complained of.

There can Ik* no doubt as to the li ability of McCormick, who 
having knowledge of the danger, allowed the men to proceed 
with their work before the face of the hill had been properly 
scaled and made safe. Indeed, counsel for McCormick did not 
seriously argue that lie was not responsible.

The liability of the company may be considered: (1; at com
mon law ; (2) under tin* contract; (.1) under the Workmen's 
Compensation for Injuries Act.

The principal's liability is not taken away simply because 
the work is paid for by piece or by the day. The test is, did the 
master retain the power of controlling the work ? Sailin' x.
I Unlock (1855), 4 E. & H. 570 ; Tarry v. Ashton 18701. 1 Q.
H I). 814 ; Piggott on Torts, ed. of 1885, p. 79.

In Wray \. I*ulhn (18(14). 5 H. & S. 970. Cockhurn, C.J.,
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refers to tin* common law doctrine “that if a person in the 
exercise of a right, either as .a private individual or conferred 
by statute, sa contractor to do work, and the contractor
is guilty of negligence in doing it, from which damage results, 
he and not the employer is liable.” That i.s the general common 
law rule. “Where a statutory duty is imposed on a company, 
and they have not discharged it, and mischief results, it is no 
answer that that arose by reason of the manner in which the 
duty was discharged by their contractor:” Jloh v. Sit tiny- 
bournc and Sheerness li.W. Co. (1861), ti II. & X. 488.

In the llotc case, Wilde, It., points out the distinction in this 
way, that, “when work is being done under a contract, if an 
accident happens, and an injury is caused hv negligence in a 
matter entirely collateral to the contract, the liability turns on 
the question whether the relation of master and servant exists 
Rut when the thing contracted to be done causes the mischief, 
and the injury can only be said to arise from the authority of 
the employer, because the thing contracted to be done is imper
fectly performed, there the employer must be taken to have 
authorised the act. and is responsible for it.” See also Pickard 
v. Smith (1861), 10 C.B.N.8. 470.

These cases creating liability of the " arise where
the work is directed under a statute or there is some breach of 
duty.

In liredi• v. London and North Western U.IV. Co. ( 1849), 
4 Ex. 244. a workman let fall a stone on a passer-by. The com
pany were held not liable, although they had reserved power 
to dismiss employees for incompetence. The decision rests on 
the principle that he who has chosen the workmen Is liable.

In Pendlcbury \ . (Sreenhalgh (1875), 1 Q.B.D. 06, the prin
cipals were held liable because the particular duty to light, the 
absence of which caused the accident, was not included in the 
contract, and so was left with the owner to do, and for the neg
lect of it he remained responsible.

The question as to when liability may attach to an independ
ent contractor, and not to the employer, is very clearly stated 
in Ilalshury s Laws of .England, vol. 21, p. 471, sec. 794 : “ Where 
an act, which causes injury to another and is actionable on the 
ground of a failure to use proper cure, is committed in the per
formance of a contract or of some term of a contract, that fact 
does not of itself render liable the person for whose benefit the 
contract enures. If the performance of the contract or of the 
particular term of it does not, and in the natural course of 
things will not, involve or result in any particular duty, such 
as a duty towards an individual or class to use proper care to 
protect him or them from danger, and the performance is under
taken by an independent contractor, who acts as such and not as
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h servant or agent of tin* other party to the contract, the liability 
for a failure to use proper care may attach to such independent 
contractor and not to such other party. But if Mich other party 
retains in his own hands the control over or interferes with such 
performance, he may also be responsible.”

“Whether or not control is exercised so as to render the 
employer liable is a question of fact (Brady v. Giles 1845), 1 
Mood. & R. 494). Tin* mere fact that a certain amount of super 
vision is exercised (Bndie v. London and North Western B.W. 
Co., 4 Kx. -44 : Cuthlurtson v. Carsons 11852), 12 ( '.It. 404)
. . . or directions given as to the work to be done, not 
amounting to directions as to the manner in which it is to be 
done, will not as a rule give such control to the employer 
(Steel v. South Basttrn B.W. Co. (1855), 16 ('.It. 550: Bennett 
v. Castle *(• Sons (1898), 14 Times L.R. 288, C.A.) :” ib. p. 472. 
note (i).

In the Steel case, it was held that where work is done for a 
railway company under a contract (parol or otherwise), the 
company are not responsible for injury resulting to a third per
son from the negligent manner of doing the work, though they 
employ their own surveyor to superintend it, and to direct what 
shall be done. There was no written contract proved in that 
case. The surveyor of the company told the man what to do, hut 
the witness said that he was the person to determine in what 
manner that which lie was directed to do should be carried out.

ONT.

S. c.
1913

McCormick .

In the present case the contract expressly provides that the 
work shall be carried on in such manner as the t er shall 
direct and to his satisfaction, and in this respect reserves the 
control wanting in the Steel case to render the principal liable.

“A principal is not liable for damage resulting from the 
casual or collateral negligence of an independent contractor, 
or of the latter’s servants, while doing the work contracted 
to be done:” llalshurv's Laws of England, vol. 21. p. 473. 
sec. 795.

“Negligence is said to be casual or collateral when it arises 
incidentally in the course of the performance of. and not directly 
from, the act authorised, such as a workman leaving a tool or 
harrow in a road (Hole v. Sittinghourne and Shcemess B.W. 
Co., 6 11. & N. 488, p(r Bollock, C.B., at p. 497):” ib., note 
(k).

An employer is also liable in certain cases, although he has 
employed an contractor, as where the work con
tracted to be done is necessarily dangerous or is from its nature 
likely to cause danger to others, unless precautions arc taken to 
prevent such danger.

The cases which I have read where this principle has been 
applied do not appear to me to cover the present case. They

5
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ONT. have reference rather to injuries which are likely to arise to 
third parties, as dipping a benzoline lamp into a caldron of 

mi3 molten lead on the highway, where there was a duty owing to
---- the public : Holliday v. National Telephone Co.f | 181)91 2 Q.B.

*tani\N (C.A.) i //Ilyins v. Tircival ( 188.'$), 8 App. Cas. 441, where
v. there was injury to a party wall causing injury to a neighbour’s 

McCormick, house.
ciiiti i “The fact that the contractor is liable does not of itself free

the principal from liability:” Ilalsbury’s Laws of Kngland, vol. 
21, p. 475, see. 707.

“The relation between employer ami contractor is not to be 
considered the same as the relation between master and servant. 
A contractor is to be regarded as a person carrying on an inde
pendent business : Alii n v. Hayward {1845 ). 7 <j.B. 9110; . . . 
Rap son v. Cubitt 11842), 9 M. & W. 710. . . . To dis
tinguish between an independent contractor and a servant, tin- 
test is whether or not the employer retains the power, not only 
of directing what work is to be done, but also of controlling the 
manner of doing the work. If a person can be overlooked and 
directed in regard to the manner of doing his work, such person 
is not a contractor:" llalshurv’s Laws of Kngland. vol. 20, 
pp. 07. 68, sec. 1.'I4, and eases referred to.

in the present case, although McCormick was clearly, l think, 
a contractor, the reservation by the company of the control over 
the manner of doing the work brings the case within the rule 
where the principal is held to be liable.

The doctrine of common employment is treated in the same 
volume, p. 1,12, sec. 260 (t sap The doctrine is thus expressed : 
“If the person occasioning and the person suffering an injury 
are fellow servants engaged in a common < ment, for and 
under the same master, the master is not liable for the conse
quences of the injury.”

The Workmen's C nsation for Injuries Act does not 
abolish, though it largely modifies, the doctrine of common em
ployment. Negligence still has to be proven.

The limitation on the employer's liability where work is done 
under an contract is also fully dealt with in Beven
on Negligence, ed. of 1908, p. 597. The learned author points 
out that the earlier decisions favour the view that a person is 
answerable for injury arising in executing work that he has 
« another to do, but . the view was adopted
that limited the liability of the owner of the premises to those 
acts which he definitely authorises, or that are in the nature of 
a nuisance which he permits.

After as careful a review of the eases as I have been able to 
give, 1 do not think that the nature of the work to lie done was 
such as to render the company liable at common law. independ-
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«•ntly of tin* contract. While it was «langerons to proceed with 0NT 
the construction of tin- tunnel until the hill ha«l hecn senl«*«l and 
made saf«*, yet tin* injury «li«l not arise from tin- fact that tin* min
sealing was dangerous, hut hi-causc it was not done. It would -----
not necessarily cause injury if carefully done. taniV

It was neglect in not having the dangerous stone removed he ,•
fore the work was continued that caused the injury. M«Cqwmh k.

In the contract, however, tin* company saw fit to provide that n„«..1 
“tin* work shall bo carried on ami prosecuted in all its several 
parts in such a milliner . . . ami at such times and at such
places as the «‘iigineer shall from time to tilin' direct and to his 
satisfaction.” And tin* contractor was houml in all things to 
comply with tin* instructions of tin* engineer.”

This reserve»! to the company such complete control ov«-r the 
manner of «loing what was necessary as I think to make it liable 
with the contractor in ease of negligence in tin- «loing of it. It 
«Niiinot In* «loubte«| that the injury nrox«- owing to tin- manner in 
which the work was done; the scaling was imperfectly done; it 
was not «loin*. It left tin- premises in a «langerons
eomlition when the nit-n were «linrtf'il to procee«l with tin- tunnel, 
with the consequent injury to the plaintiff.

There is such an intimate connection created ami control re 
served by the contract, lietween tin* company ami tin* contractor, 
as to make them, in my opinion, both liable for the m-glig«‘nce 
which caused tin* acculent.

The premises being in this dangerous eomlition. tin* plaintiff 
was directed to <|o tin* work. It is true that this direction was 
given by the contractor's foreman, ami remlers the contractor 
liable under both sub-secs. 2 ami H, sec. :|. of tin- Workmen's 
Compensation for Injuries Act.

1 think that the company is liable imlcpcmlcntly of tin 
Workmen’s Compensation for Injuries Act. for the reason, as 
above imlieat«‘«l. that the company nwrvetl to its«-lf tin* right 
to direct tin* manner in which the work was to In- done. Tin- 
company math* its«-If responsible for the manner of «loing tin- 
work. ami it was the negligent manner of «loing the work that 
caus«-«l tin- accident.

If it In- sail! that the plaint iff is not in the employ <if tin- 
company, Is-causc hirc«l ami pai«l by tin- contractor, tin- answer 
is flint if that In- so In- is not met with tin- «picstion of common 
employment ami «Iocs not hav«- to invoke tin- ai«l of the statute to 
lie rcli«-vc«l of the cff«-cl of that «loctrinc. ami if In- has Iks-ii 
injurcii owing to tin- imgligi-nci- «if tin- company. In- Is entitled 
to rocov<-r against the company for such n«-gligene«-.

If, how«-v«-r, tin- plaintiff may In- n-gar«le«l as a servant «if tin- 
company. then In- has tin- right to invoke tin- In-m-tit of sec. II, 
sub-see*. 2 ami II, ami s«-c. 4 of the Worknn-n's Compensâti«m for
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Injuries Act; but, in my view of the case, lie cannot be regarded 
as a servant of the company, and does not require to call in 
the aid of the Act.

The appeal should. I think, hi* dismissed with costs.

MuIjOck, C.J., Sitiikkland and Leitcii, JJ., agreed.

Riddell, J. :—The defendant McCormick had a contract with 
the Canadian Pacific Railway Company to force a tunnel 
through a hill i'or a passage for a stream which was in the 
way, etc. Finding part of the work uon-remunerative, he in
formel! the company that he must work on “force account” or 
give up his contract. The company agreed that he might work 
on “force account." This means that, instead of being paid 
per yard, etc., he is paid the amount of his time-sheet, etc., and 
ten per cent, added—he is still an independent contractor, but 
his manner of remuneration is changed, lie hires, pays, man
ages. the men, and his profits are a percentage of his outlay.

The plaintiff was a man in McCormick's employ, and, when 
he was working at his job and using all due care, a mass of rock 
fell down from the face of the hill and so injured his leg that it 
had to be amputated, lie sued both his master and the railway 
company; the case was tried before the Chief Justice of the 
King's Bench, who gave judgment against both defendants for 
“$1,750 as under the statute.”

Both defendants appeal.
In view of the contentions raised, it was thought necessary 

to consult the learned trial Judge in respect of the credit to be 
attached to certain parts of the evidence, and his conclusions of 
fact; and, with that assistance. I set out what I conceive to be 
the material circumstances.

In April. McCormick's men began the approach work to get 
into the hill to make the tunnel for YVhitcfish Creek, the hill 
being about 80 ft. high. The hill was sloping part of the way 
up; and on the face McCormick’s foreman saw a mass of rock 
which he considered dangerous, and he told McCormick that it 
should come down. McCormick answered: “Now 1 want that 
scaled to protect the men, but, before shooting it, have the 
engineer to look at it, and get the decision from the engineer.” 
The foreman, an Italian named Mauro, but who uses and is 
known by the name of Joe Moore, went to the engineer, of the 
Canadian Pacific Railway, one Black, and told him that the rock 
was ilangerous, and Black told him that if the rock was dangerous 
it would be “necessary to scale in order to keep the work going 
in right shape.”

The next morning, Boughton, the Canadian Pacific Railway 
engineer, went to the locus in quo, went over the ground with 
Moon*, discussed tin- matter as to what was dangerous and should
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come down; «ml a few days afterwards liv saw men sealing the ONT. 
rock. He tliinks that all the rock was sealed before the accident, ^Tc
but this the learned Chief .Justice finds is a mistake. This is the 1013
only point upon which the evidence of the engineers is not to be -----
accepted; in all else, the Chief Justice informs us, their evi- 
dence is reliable. Houghton returned on the 23th April to the r. 
place, and then the men were at work scaling. McCormick.

Moore reported to his employer, “in the very latter part of j.
April,” that he had taken down the rock, and that there was 
more than a thousand yards of it but. by ami through Moore's 
neglect, all the rock was not sealed, and on the 2nd May part fell 
on the plaintiff and injured him.

Moore's negligence it was which was the cause of the acci
dent; and. as he was the servant and foreman of McCormick, 
placed over the plaintiff, there can Ik- no possible doubt of Mc
Cormick's liability under tile Act, see. 3, sub-secs. 2 and 3.

The liability of the Canadian Pacific Itailway Company is a 
different matter—and the learned Chief Justice informs us that 
he fourni against the company with very great doubt and hesita
tion.

In the written reasons, the decision is based upon gee. 4 of 
the Act.

After a careful perusal of the evidence and of the authorities,
I do not think that this section covers the present case.

All three recpiisitcs arc necessary; (1) the company must 
own or supply the ways ... or premises used for the pur
pose of executing the work; (2) the injury must be caused by a 
defect therein; and (3) the defect must have been left un
remedied by the ncgligcnee of the servant of the company in
trusted with the duty of seeing that the condition is proper.

Here there is no evidence that the Canadian Pacific Kailway 
Company owned the hill, and in any case the part of the hill 
upon which was the rock was not being “used for the purpose 
of executing the work." Moreover, taking the facts as found by 
the Chief Justice, assume that the Canadian Pacific Kailway 
engineer, Black or McFadyen, was charged with the «luty of 
seeing that the condition was proper, there is. 1 think, no negli
gence attributable to the engineer, lie directed, so far as lie 
could direct, the removal of the dangerous mass, lie saw nidi re
moving tin* material, lie thought it had been removed, and I 
think lie had the right so to think, lie was not charged with the 
duty of removing the rock .and lie could not In* expected person
ally to inspect the hill and see if the contractor was doing or had 
done what he should have done in a matter not part of the work 
itself. Moore's negligence was. of course, attributable to his 
master. McCormick rispondtat superior-—but not to a third 
partx with whom his master luul a contract.
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Nov do I think then? is any liability at the common law. The 
only ground, as it seems to me. upon which such a liability could 
lie based, is the principle of Indcrmaur v. Dames i1860-7 ), L.R. 
1 C.P. 274. L.R. 2 C.P. 211. There the defendant was a tenant 
of certain premises; his landlord sent the to do on the
premises some work in which the defendant had an interest. 
The defendant maintained on the premises an open lift--an 
unusual circumstance; tin- plaintiff fell down the opening and 
was injured. It was held that the defendant was liable—that 
the plaintiff, being lawfully upon the premises at the implied 
request of the defendant, had the right to be protected against an 
unusual danger which the defendant knew or ought to have 
known. There the two elements were* proved—the premises 
being in the possession of the defendant and the unusual char
acter of the danger.

The limitations of Indermaur v. Dames, laid down in O 'Si il 
v. Everest (1892), 61 L.J.Q.B. 453, and other cases, are of im
portance. In 0Weil v. Evmsi, an owner of a barge contracted 
with a stevedore for the stevedore to take the barge to a ship 
with a cargo and bring it back to the dock when unloaded. The 
cabin on the barge was left uncovered, and the plaintiff, an em
ployee of the stevedore, fell through the hatchway and was 
injured. Cave, J., in giving judgment, considered lndermaur v. 
Dames and pointed out that in that case “the trap-door was not 
a trap-door one would expect to find upon premises of
that description,” and distinguished the case in hand.

In the present case, there is the double difficulty in the plain
tiff's way—he has not proved that the source of tin- danger was 
upon the premises of the Canadian Pacific Railway Company 
nor has he proved that the danger was at all unusual. It is com
mon knowledge that stones will roll down hill, especially 
after blasting, and very generally as the frost is going or has 
just gone out of the ground.

I think the appeal of the railway company should be allowed 
with costs, and the action against it dismissed with costs; as 
against McCormick, the appeal should be dismissed with costs.

To avoid any possible error. I have submitted my MS. to Sir 
(llenholme Falconbridge. and lie has read it. and made a correc
tion where then- was a mistake.

Appeal dismissed: Riddell, J„ 
dissenting in pari.

C4A

8



14 D.L.R.] Re Lloyd & A.O.V.W. «25

Re LLOYD AND ANCIENT ORDER OF UNITED WORKMEN. ONT

Ontario Supreme Court 1.1 ppellate Oirision), Meredith, C.J.O., Maclaren. <5 (■
Mayer, ami llodyins. J./.A. September 16, 11)13. 101,'i

1. Insurance ( # IV It—171)—Statutory iiehionation — ItioiiT ok win:
NOT NAMED IN POl.Il Y.

The words “the iiumrniirv*’ in -mb-sve. 3 of see. ITS of tin* I mu mice 
Act, 2 (ivo. Y. ch. 33, R.S.O. 1614, eli. 183. providing that "wlivre it 
is stated in the contract . . that the insurance is for the benefit 
of the wife of the assured only . . . the word ‘wife* shall mean
the wife living at the maturity of the contract,’* applies equally to 
a. portion of the insurance money under a policy payable one-half only 
to a wife by name; and. sine.» kuIuhvc. 4 makes suh-see. 3 applicable 
irrespective of whether the wife is designated by name, such portion is 
payable to the wife living at maturity of the contract although not 
the one designated in the policy.

I Itc Lloyd and Aneient Order of t'nited Workmen. |0 D.L.I1. dll. 
reversed ; Clearer v. Mutual Itenerre Fund Life Annoeiation, |I892| I 
<J.lt. 147. referred to.)

-• Insurance (6 IN" II—1711—Statutory iikhionation—.t'u xm.i ok hum
KHTARY—Si RVIVORSIIIV.

Sub-sin». 7 of sec. 178 of the Insurance Act. 2 tien. X". ch. 33, ll.S.O.
1614. ch. 183, providing for a right by survivorship where one or more 
of the preferred beneficiaries die in the lifetime of the iv-ured. is 
applicable as to the insurance moneys designated in favour < f the wife, 
only when there is no wife of the assure I living at the maturity of the 
contract.

Appeal from tin* order of Middleton. J., lit Lloytl and statement 
Aneient Order of United Workmen, 10 D.L.R. fill.

The appeal was allowed.
./. .1/. Ferguson, for the appellant, argued that the wife liv Argument 

ing at the time of the maturity of the contract should take the 
benefit of it, by 2 (Jeo. V. ch. 33, see. 178, sub-sees. 3 and 4; 
nml that sub-sec. 7 was not applicable, lie referred to Re Sons 
of Scotland Item volt nt Association and Davidson ( 11)10), 2 
O.W.N. 20?); and the Interpretation Act, 7 Kdw. VII. ch. 2, 
sec. 7, sub-sec. 41.

(L G. Mills, for the respondent, referred to the old Insurance 
Act, R.S.O. 1897, ch. 203, sec. 151, sub-sec. 6, and sec. 159, su li
se es. 7 and 8, as applying to this case. By virtue of these sec
tions the interest in the contract passed at once on the first wife’s 
death to her daughter, the other beneficiary. The new Insurance 
Act, 2 Geo. V. ch. 33, sec. 171, sub-sec. 9, is conclusive.

Ferguson, in reply, referred to 2 Geo. V. ch. 33. sec. 170. as 
making the Act applicable to this case.

September 15. IIodgins, J.A.:—The dominating idea under- uviigin*. j.a. 
lying the sections of the Ontario Insurance Act which relate to 
preferred beneficiaries is, of course, the creation of a trust : which 
trust withdraws “the insurance money or part thereof” from 
the estate of the assured and from interference by his creditors.

40—14D.I..S.
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There are only two ways in which the interest of the pre
ferred beneficiary, when once established, can be affected. In 
the first place, the assured is given power to restrict, revoke, 
extend, transfer, limit, or alter “the benefits of the insurance,” 
provided he does not go outside the preferred class, while any 
of those of its members in whose favour the contract or declar
ation was are living. In the second place, the share of a 
preferred beneficiary predeceasing the assured, if not dealt with 
by him, is controlled by statutory provisions.

There is, I think, a clear intention in the Act to control, 
not only the whole of the moneys payable by the contract of 
insurance, but any part thereof; and to provide that a trust 
created in favour of a preferred beneficiary of the whole or 
any part of the insurance money shall create a vested interest as 
to the whole or part respectively, which can be divested only in 
one of the ways I have mentioned.

This appears from sec. 178, sub-sec. 2, where the insurance 
money or a part thereof, or the interest thereof, are specially 
mentioned as the subject of a trust. By sub-sees. 3 and 7 of sec. 
178, and sub-sec. 3 of sec. 181, shares of beneficiaries in the insur
ance money are dealt with as se parate interests. The power of 
the assured to vary, revoke, or alter the benefits of the insurance, 
to the exclusion of all or any others of the preferred class, or 
so as to give it wholly to one or more for life or any other term, 
with remainder to any other or others of the class, only empha
sises this governing idea; without recognition of many
of the decisions under this Act could not have been given.

Dealing then with see. 178, sub-secs. 3 and 4, and the words 
(sub-sec. 3) “where it is stated in the contract . . . that the 
insurance is for the benefit of the wife of the assured only,” it 
would seem that the designation in the policy in question as to 
one-half the insurance money is satisfied, provided the words 
“the insurance” is read as covering and including a part 
thereof.

Vnder sec. 178, sub-sec. 2, where the contract of insurance 
provides that the insurance money, or a part thereof, shall be 
for the benefit of a preferred beneficiary, such contract shall 
create a trust in favour of such beneficiary, etc. Looking at the 
interpretation section of the Act (sec. 2, sub-sec. 36), the words 
“insurance moneys” are defined as meaning every benefit and 
bonus payable by the insurer under the contract of insurance. 
By sec. 2, sub-sec. 6, iary” includes every person en
titled to “insurance money,” not “the insurance money;” and 
by sec. 89, sub-sec. 2, any person entitled as beneficiary to the 
insurance money, etc., may sue for the same. If the wife had 
not died, it cannot be doubted that she would have had the right 
to the benefit of one-half the insurance moneys under the con-

5
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tract in question, ami that a trust for hcr lienefit had been cre- ONT. 
ated, and that she would have the right to sin- for it under sec.
89, sub-sec. 2. 191,

The words of sub-sec. 1$ of sec. 17.S are, ‘‘where it is stated in 
the contract . . . that the insurance is for the benefit of the j iV»^ i» 
wife . . . only.” The question is, therefore, are the words xm>
“the insurance” sufficiently explicit to exclude a part of the Ancikm 
insurance moneys? In the certificate in question it is provided Vxiikd 
that the sum of $2,000 shall, at tin* death of the assured, lie paid Workmen. 
“to his wife Sarah Anne Lloyd one-half and the other half to „(Klfjnilj.Al 
his daughter Mary Kliza Lloyd.*1 As to the one-half share, 
therefore, it is declared to lie for the benefit of the wife only.
No doubt, the words ‘‘the insurance” apply to the whole insur
ance contract and the moneys payable thereunder, but do they 
exclude the idea that if only a part is dealt with for the benefit 
of the wife that is not “the insurance” as to her? To hold that 
they do so exclude would, in my judgment, do away with many 
of the benefits provided for by the Act, and certainly with many 
intended, as I think, by the section itself. For instance, if the 
assured designated two daughters as beneficiaries of one-half 
the insurance moneys, then the first part of the section would 
not apply; and in the same way a declaration as to one-half for 
the wife and children, or for the children generally, would not 
he controlled liy the provision in question. 1 do not think that 
the section is so limited or is so wholly out of harmony with the 
general trend of the other statutory provisions. Subject to 
what may be said as to the scope of sub-sec. 7, as making the 
entire body of beneficiaries (“whether an apportionment has 
been made or not” among them) the successors to benefits in 
which they did not, under the apportionment itself, acquire an 
interest, I think that sub-section may well include the designa
tion of part of the insurance moneys. The provisions for the 
alteration of apportionments and for the exclusion, limitation, 
and alteration of the benefits of the insurance from one to an
other, and between preferred beneficiaries, point, to my mind, 
strongly in the same direction.

If, then, that construction is correct, the moneys payable 
under this contract to the wife are for the benefit of the wife 
only; and, by force of sub-secs. 3 and 4, the word “wife” means 
the wife living at the maturity of the contract.

The maturity of the contract in this case is the death of the 
husband; and, by virtue of the provision of sub-secs. 3 and 4, 
the insurance contract must lie read as creating a trust of one- 
half in favour of the wife of the assured only, such wife being, 
by force of the statutory definition, the wife living at the 
maturity of the contract, notwithstanding that the first wife was 
designated by name. It must Ik* remembered that the trust
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exists “so long as any object of the trust remains;” and, con
struing those words ns in Cleaver v. Mutual Reserve Fund Life 
Association, f 1892) 1 Q.B. 147, it may be said that, by force of 
the statute, the benefit of the named wife, or the wife at the 
death of tin* assured, still remains as an object of the trust.

In the judgment id from, sub-sec. 7 of sec. 178 has
been applied in preference to sub-secs. 3 and 4, construed in the 
way I have indicated. Sub-section 7 is very wide in its terms, and 
applies whether an apportionment has been made or not. and 
deals with the share or shares not only of one but of all the 
designated preferred beneficiaries in case of their death in the 
lifetime of the assured. But for the words “whether an appor
tionment has been made or not.” I should have thought that the 
sub-section might have been construed as dealing with the in
terests of one or more preferred beneficiaries, either in the 
entire insurance moneys, if it was given to him or them jointly, 
or with a part only if treated as a separate trust for his or their 
benefit. But tin* words I have quoted indicate that, even where 
an apportionment has been made, and where, therefore, indi
vidual trusts and interests are created, then, notwithstanding 
that separation, the right of survivorship exists in those who 
are interested as preferred beneficiaries in any part of the in
surance moneys, subject to the assured s right to declare in 
favour of himself, his estate, or any one else. It, of course, can 
he applied in such a case as is presented here, where only one- 
half of the insurance moneys are dealt with, but it seems to me 
wide enough to inelude all cases where preferred beneficiaries 
exist, though interested in separate parts of the insurance 
moneys. But i do not think that this is decisive.

I think this sub-section can be fairly read so as not to in
terfere with sub-sees. 3 and 4, by limiting it to cases not governed 
by the explicit provision which treats the wife at maturity 
as the wife meant, though clearly not the wife described. 
In other words, sub-sec. 7 can be given full effect by dealing 
with it as providing for survivorship only where one or more or 
all of the designated preferred beneficiaries die in the lifetime 
of the assured, provided there is no wife living at the matur
ity of the contract. The judgment below treats the present 
situation as a casus omissus under sub-sec. 3. I would prefer to 
treat it as a case provided for under those sub-sections, and 
therefore exempt from the survivorship dealt with in sub-sec. 7.

So to hold makes the sections more harmonious, in view of 
the subject-matter dealt with. Under sub-sec. 7, if the original 
wife’s share lapses by her death, then the assured can deal with 
it, and may appropriate it to himself, to his estate, or to a 
person not a preferred beneficiary. If he omits so to do, then 
the lapsed share is for the benefit of the preferred beneficiaries

D3A
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who ultimately survive him, and not those who survive the wife 
only, because, if they succeeded to instanti, that would prevent 
the assured from appointing the share to himself or his estate or 
to an ordinary beneficiary, as he could only deal with it. under 
see. 179, sub-see. 1, in favour of a preferred beneficiary.

Hence until the maturity of the policy it would not be known 
who were interested in the share: Jainiisoit, H) D.L.K. 608, 4
O.W.N. 1084. At that time the specific provisions of sub-secs. .1 
and 4 operate and transfer the right to the wife then living.

On the * , I am satisfied that this construction of the 
statute is more in consonance with the spirit of our insurance 
legislation as to wives and children, and, under the best con
sideration I can give, it comes within its letter as well.

I would allow the appeal; but I think that the costs through
out of each party may well be borne by themselves.

Meredith, C.J.O., and Maclarkn, J.A.. agreed.

Magee, J.A., agreed in the result.

ONT
s.r.
1913
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Order ok 

Workmen.

Hodgins. J. A.

Meredith. 

Maiiarm, J.A.

Appeal allowed.

FIRST NATIONAL BANK v. AVITT. MAN.
Manitoba King’s Iteneh. The lleferee. Xovember 21. 1913. K. It.

1. Parties <» III—120)—Brim.ixo in—By amendment ox i-k ei ice.
Additional parties defendint limy lie added by the plaintiff under 

Man. K.lt. Rule 327. by amendment on precipe of the plaintiff's •‘tali' 
ment of claim instituting the action.

2. Parties (SUB—115a)— Defendants—.loixher— I mi-kopek joinder—
Election.

In an action on a promissory note ami to set aside certain transfer- 
nf real and personal property as fraudulent, against the grantor's credi
tors. the holders of alleged fraudulent mortgages on a portion of 
the land cannot he added as defendants by an amendment to the plain
tiff's statement of claim, since they are not concerned in the ease 
against or the relief sought from the other defendant; and. under Man.
K.B. rule 229 permitting the making of such order as may In- just to 
prevent any defendant being embarrassed or put to expense by Iwing 
required to attend any proceeding in the action in which lie has no 
interest, the plaintiff will In» required to elect ns to which set of 
defendants lie will pursue.

[.Indreirn v. Forsythe. 7 O.I*R. 1HS; and Chandler v. ilrand Trank 
It. Co., 5 O.L.R. 5H9. followed; M'uni v. Short. 1 Man. L.R. 328;
Martel V. Mitchell, 19 M in. L.R. 299; lla/field v. X agent, 9 Man. L.R.
547; (lower v. Couldridge, flH98| I (/.It. 348; and Sadler \. f/.B'./f.,
11899) AX'. 450. specially referred to; l>ee v. tlallagher. 15 Man. L.R.
977; anil Han Foirer Aye v. Central (Saraye Co., 21 Man. I*R. 499. dis- 
tinguiwhed.l

Motion to strike out ;m ainemlmeiit adding parties defendant Statement 
to an action on a promissory note and to set aside a transfer of 
real and personal property as fraudulent against the grantor’s 
creditors.

1
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The plaintiff was ordered to elect as to which of the defend
ant* he would proceed against.

('. II. Lock*, for plaintiff.
/>. A. Star pooh, for defendants.
The Referee:—The plaintiff bank, suing on behalf of itself 

and all other creditors of the defendant Isaac W. Avitt, com
menced this action on July 15, 1913, for the recovery of the 
amount of a promissory note of the defendant Isaac W. Avitt and 
to set certain transfers of real and personal property
alleged to have been made by Avitt to his co-defendants the 
Red River Valley Farm and Live Stock Co., Ltd., when in
solvent and with intent to defeat, delay or prejudice his credi
tors, and to be void under the Assignments Act, and for other 
relief.

On September 6, 1913, plaintiff's statement of claim was 
amended on pnecipe, under rule 327 of the King's Bench Act, by 
adding E. E. Sharpe and George II. Avitt as defendants, charg
ing, in para. 15, that
tin* defendant K. K. Sharpe, it Isaac W. Avitt’* solicitor, and a registered 
mortgagee of part of said land*. The defendant (ieorge H. Avitt i* a 
brother of Isaac XV. Avitt, and a registered assignee of one of the mort
gages made to said Sharjie. Both these defendants have full knowl
edge of the facts hereinliefore set forth, and have knowledge of the fraud 
on creditors pleaded, and are not bom) fitle mortgagees for valuable con
sideration. but took with full notice and in collusion with Isaac XV. Avitt, 
in the matters aforesaid, and the plaintilfs claim that said mortgage and 
assignments lie set aside,
mid bv adding to the prayer that said mortgages and assign
ments he set aside under the provisions of the Assignments Act.

The defendants E. E. Sharpe and George II. Avitt moved to 
strike out the amendments adding them as parties defendant, 
and all allegations referring to them, upon the ground, (1) that 
they had been improperly joined in this action, and (2) that 
parties to the action cannot be added by amendment on pnveipe.

As to the second of the above grounds, counsel for the de
ft applying cited no authority to shew that a
amending on pnveipe cannot add more defendants, and I am of 
opinion that the language of rule 327 is perfectly general and 
permits the addition of new parties defendant whose presence 
before the Court is necessary or proper in order that the plaintiff 
may have his full remedy in respect of the cause or causes of 
action set forth in his statement of claim.

On the other ground, however, 1 think the motion should suc
ceed as the amendment* render the statement of claim mul
tifarious.

The defendants K. E. Sharpe and George II. Avitt are not 
concerned in the case against Isaac XV. Avitt and the company

5
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or in the relief prayed against them, nor arc Isaac XV. Avitt and 
the company concerned in the case against K. E. Sharpe and 
George II. Avitt or in tin- relief prayed against them.

The old time vice «if inultifariousness in a pleading still exists, 
although the mode of g«-tting rid of it is no longer hv demurrer.

Kules 219 and 2*20 are as follows:—
219. All persuiH limy In- joined a* defendant* against whom the right 

to any relief is alleged to exist, whether jointly, severally or in the alterna
tive. And. without any amendment, judgment may In- given against such 
one or more of the defemlants as may he fourni to he liable, aeeonling to 
their respective liabilities.

220. It shall not Is- necessary that every defendant to an action shall 
lie interested as to all tin- relief thereby prayed for, or as t«i every cause of 
action inehuh-d therein; hut tin- Court nr a Judge may make such order as 
may appear just, to prevent any defi-ndant from being embarrassed or put 
to expense by lieing r<H|iiircd to attend any proceedings in the action in 
which he may have no interest.

Under rule 2111. no doubt, such a joinder of defendants and 
causes of action as we find in this case is permissible, but it re
mains to consider whether an order should not be made in this 
case under the last sentence of rule 220.

In Ward v. Short, 1 Man. L.R. 228, it was belli that a bill 
praying for an account against tin- defendant Short, payment 
of the amount which might lie found due to the plaintiffs, and 
in default, a sale of certain chattels upon which the plaintiffs 
claimed a right of possession, also alh-ging that the defendant 
Short hail given a mortgage to his co-defendants, the Imperial 
Bank of Canada, upon the chattels, and praying for an injunc
tion against the bank to restrain it from taking possession of and 
selling the chattels, was multifarious and tin- demurrer of the 
Imperial Hank was allowed.

In HafficUl v. Xugnit, fi Man. L.R. 547, it was lu-hl that a bill 
by a client against solicitors for an account and to si-t aside a 
conveyance of land made by tin- client at the instance of tIn* 
solicitors to tin- wife of one of them was multifarious.

In Gower v. ('ouldridge, |1S!IK| 1 Q,B. 348, it was held that, 
where several defendants were sued, a claim for damages in 
respect of a tort allegeil against some of them cannot lie combined 
with a claim for damages in respect of a separate tort alleged 
against all.

In Sadler v. G. IV. /■*;/., 1896| A.C. 450, it was held that 
the plaintiff could not join two different railway companies in 
respect of a complaint that, in their manner of using their re
aped iv<- properties on each side of his premises, they interfered 
with his business and caused bim damage.

The last two cases were followed in Martel v. Mitchell, Hi 
Man. L.R. 266, where il was held that if the statement of claim 
in an action against a number of defendants contains paragraphs 
setting up matters in which some of the defendants are not inter-
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ested, such paragraphs sliouLl In* struck out on application of 
any of those defendants.

Andrews v. Forsythe, 7 O.L.It. 188. more nearly resembles the 
present case than any of tin* others that I have found. It was 
helil there that, in an action claiming, as against one defendant, 
rectification of a deed and. as against the other defendant, can
cellation as a cloud on the plaintiff’s title of a deed from a third 
person to that defendant of part of the land which, as the plain
tiff alleged, should have lieen included in the deed of which 
rectification was sought, an order should he made requiring the 
plaint iff to elect as against which defendant he would proceed. 
The Master in that case, 7 O.L.It. at 1811, followed the decision in 
('handin’ v. (I.T.Il. Co., T> O.L.It. 589, and laid down the principle 
that in each case the nature of the action and the relief asked 
must he considered :—

If that relief i* of an equitable nature all partie* mu*t lw In-fore the 
Court wlmne pretence i* neeewarv to give the pliintilf. if *ucce**ful. the 
full n:e:v»ure of hi* right*, a**uining that the «nit i* not multifariou*. On 
the other hand he eannot. a* in the present va*e. join two imlepcivlvnt 
action* merely becau*e they hap|H‘ii to relate to the *nme *uhject matter, 
there lieing no connection otherwise between the partie*.

In Evans v. ./affray, 1 O.L.It. <*14, the joinder of parties and 
causes of action was upheld, the learned Chancellor, in giving 
judgment, saying at p. (121 :—

Despite the form of pleading, there i« such unity in the matter* com
plained of ns In-tween nil partie* a* ju*tit!e* the retention of the defendants 
who apjical.

Hut I do not think that there is such unity in tin* present case 
and that Evan* v. ./affray may he distinguished.

1 refer also to the following cases which seem to me to he ap
plicable: Maw v. Massey Harris Co., 14 Man. L.R. 252; Thomp
son v. London County Council, [18!1!)| 1 (^.B. 840; Alexander v. 
Simpson, 1 D.L.R. 534, 22 Man. L.R. 424; Appleton v. Fuller, (i 
O.L.It. 083; Iliads v. Barrie, ti O.L.It. 656; (juiylny v. Waterloo. 
1 O.L.It. HOC; Bank of Hamilton v. Anderson, 8 O.L.It. 153, and 
Levi v. Chctnix, 17 Man. L.R. 61.

The following cases may, 1 think, he readily distinguished : 
Lte v. (lallayher, 15 Man. L.R. 677; (las Cower Aye v. ('entra! 
(larage Co., 21 Man. L.R. 496.

Following the decisions in Andn ws v. Forsythe, 7 O.L.It. 188, 
and Chandler v. (J.T.B., 5 O.L.It. 589, which were given under 
rules identical with those above quoted, I think the proper order 
will lw that the plaintiff should elect against which set of defen
dants it will proceed, and amend its statement of claim ac
cordingly.

Costs of the motion to he costs in the cause to the defendants 
applying.

Order accordingly.
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WESTHAVER v. HALIFAX AND SOUTH WESTERN R CO. N.S.

A'ova Scotia Supreme Court, Sir Charles Totennheml. amt Meagher, (,
Russell, ami Longley JJ. November 21», 1913.

I. Damauen («III K 2—21.*»)—Injury to timüth—Kiki schkahino khom

rhe persistent failure of a railway vompany to remove from its right 
of way. as reipiiroil by statute, growing combustible material likely to 
catch lire from sparks from tin» locomotives and to spread to adjoin
ing owners' property is an element to he considered in favour of 
awarding liberal damages in that contingency.

Appeal by the defend» »t nti I way company against the ver- statement 
diet of the jury on the ground of alleged excessive damages.

'I he action was for damages for injury to plaintiff's wood
land, caused by fire which spread from defendant’s right of way.
The cause was tried before Ritchie, .1., with a jury, at Bridge- 
water, October 17. 191.'!. The jury found in answer to questions 
submitted to them, inter alio, that the fire originated from or by 
reason of sparks or cinders from defendant’s engine, starting 
on defendant's right of way ; that at the time and place where 
the lire started there was combustible material consisting of 
brush, ferns and grass ; that the damages suffered by plaintiff 
were caused by the negligence of defendant : ami that such negli
gence consisted in not putting out the tire when seen. Damages 
were assessed at the sum of $375.

The appeal was dismissed. LonglBY, d.. dissenting.
II. .1/1 llislt, K.( '., for appellant.
7’. N. Iloger s, K.C., for respondent.
MK.voiihr, »I. (oral), delivered the judgment of the majority J

of the Court, holding that the measure of damages was fairly 
submitted to the jury, who were entitled to award the amount 
they did, and more. Nothing was done by defendant's section 
men to prevent the spread of the fire. The condition in which 
the right of way was kept was in violation of the statute, and 
nothing effective was done by defendant to remove the condi
tions. Their persistent disregard of the safety of their neigh
bour's property was ground for measuring the damages with a 
liberal hand, and lie saw no reason for disturbing the verdict, 
which seemed reasonable in view of all the facts of the case.

Sir eimrli-i
Sir Charles Townsmen», C.J., and Rissei.l, .1., concurred. <\j.

• ICUM. II. J.

Longley, J. (dissenting) :—In this case it is simply a (pies- 
tion of the amount of damages. The piece of land on which the 
damages are alleged to have occurred was purchased in 1890 for 
$150. The amount covered by the tire was fifty acres. Allowing 
that it destroyed the timber entirely, the loss would be only $150 
or $175. But the plaintitV has the land si ill, and probably would
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N. S. not consider any such offer for it. An attempt was to
8.C.
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shew that the defendant was responsible for consequential dam
ages. 1 think the attempt failed. In any ease I do not see

Wkhthaveb
how a railway company can lie responsible for damages of this 
kind. All the evidence was not sent up, hut only that which re

Wkhtern
H. Vu.

lated to the extent of the damage, and we are unable to take any 
account ver of the conduct of the defendant’s section man.
A copy of the evidence was examined by the Court, but this dis
eases nothing which can convict the defendants of negligence. 1
firmly believe that $175 would be ample and that any larger 
sum, such as that awarded by the jury, is an excessive amount.

Appeal dismissal, Lonolev, J., dissent in p.

N. S. McLEOD v. HOLLAND.

S. c.
1913

\ or« Scut in Supreme ('irurt. Sir i'harltH Tuirunkruil, fMeagher, Kiasrll 
and l/ongley, .1.1. \urember 22. 1913.

1. Xkw trial ( 8 II—St—Fob kkrohh ok tiik roi kt—«An to ianthivtioxn 
—Action him annait.t.

A new trial will lie granits! where the trial judge. in an action fur 
an a«*ault. iinttrueteil tin* jury, by whom a verdict fur the plaintiff 
wis remlcnsl fur only nominal damages, that the assault was uf a 
trilling character that the plaintili had not received any physical 
injury and that the action was one which should have liven settled 
in the indice court, «here, as a matter uf fact. the defendant's treatment 
uf the plaintilf hy shaking his list in the 11tier's face, violently shak
ing his person, and applying extremely alitmive and opprobrious lan
guage to him was a brutal and high-handed priawding entitling tlie 
plaintiff to exemplary and nut merely compensatory damages, and 
the effect uf tin* judge's charge taken as a whole was to withdraw 
from the jury any <|iiestion of exemplary damages.

Statement Tins whs hu action claiming damuges for trespass and assault, 
tried before Drysdale. J., with a jury, at Amherst. The learned 
Judge instructed the jury that there was little in ex
cept a question as to the amount of damages and as to these 
that the assault itself was a very trifling matter, lieing an 
ordinary assault case such as would Is* properly settled in the 
Police Court ; it was not a serious matter and the plaintiff was 
not hurt, lie also referred to the fact that defendant had paid 
into Court the sum of five dollars.

Tin* jury returned a verdict in the plaintiff's favour for 
tlui sum of four dollars; upon which an order was made, that 
the money paid into Court In* paid out by the prothonotary, 
four dollars to plaintiff and one dollar to defendant, and that 
plaintiff have the costs of action up to the time of payment 
into Court and that defendant have the general costs from that 
time, and plaintiff the costs of tin* issues found in his favour.

5
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Then* was an application for a new trial and an appeal from 
the order for judgment.

The appeal was allowed and a new trial granted.
F. I,. Mihicr, K.C.. in support of application and appeal.
,/. L. Falsi on, contra.

Sut ( iiaklks Townsiiknd, C.J. I agree that the charge of 
the learned trial Judge is somewhat defective in not pointing 
out to the jury some considerations which should have affected 
their deliberations, hut I also put my judgment on the ground 
that he referred to the payment of money into Court which is 
expressly forbidden hy our rules. I do not think that such 
an objection to the charge could have been waived, and at 
any rate it was not in this ease. For these reasons, I concur that 
there must he a new trial.

N.S.

K.C.
1013

Holland.

Sir f'liarlr* 
Tfiimshend. C.J

Meauiikk, J. (oral):—I have prepared an opinion in this 
case hut it has been mislaid. I need not go further than to say 
that at the close of the evidence there was a strong ease made 
out to entitle the plaintiff to have tin* question of exemplary 
ami not compensatory damages submitted to the jury, hut tin- 
leading circumstances are not pointed out that would entitle 
the jury to consider the question of exemplary damages. Tin- 
charge did not refer to that aspect of the ease, hut would lead 
the jury to consider that it was a trivial affair. They were 
told that it was not a serious matter and that tin- plaintiff was 
not hurt. The tendency of the charge was that the damages 
were to he measured hy the extent of the actual injury, whereas 
the plaintiff had been treated in a high-handed and brutal 
manner by defendant.

For these reasons, I am of the opinion that there should 
he a new trial with costs. And I wish to add that in no event 
should the defendant get the costs of the former trial hut 
they should bo reserved to he dealt with hy the trial Judge.

With respect to the slip made hy the learned trial Judge in 
his reference to the amount paid into Court. I do not feel under 
the necessity of dealing with that point. It is not likely to arise 
again ami I liml ample material to justify me in setting aside 
the verdict without reference to that ground.

With respect to the appeal from the order awarding costs, a 
new trial having been granted, that order falls to the ground, 
and no judgment can la- entered upon it. It would have been 
a material incident for the defendant if we had refused a new 
trial. Plaintiff was entitled to maintain his action up to tin- 
time the money was paid into Court and lie has succeeded on the 
main issues as to trespass to property and injury to person. 
The appeal as to that order la-ing well founded, plaintiff
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N. S. should have the costs of argument of the appeal, but in the 
taxation the costs of printing should lx* limited to the print

1913 ing of the order and notice of appeal at the most. Of course

McLeod
the plaintiff will have the costs of the motion for a new trial 
and of the order for judgment.

Holland.

RumpII, j. Russell, J. :—The defendant being under the impression 
that plaintiff had said something to one of his friends reflecting 
on the defendant’s business, entered the plaintiffs shop, touched 
him on the shoulder, and on plaintiff rising from his chair 
and turning to face his visitor, brandished his fist in plaintiff’s 
face, threatened to smash his nose, accompanying the threat 
with ornamental profanity ami following it with abuse too 
obscene and vulgar to be put in print. While lie was exhaust
ing the vocabulary of blackguardism he was also shaking the 
plaintiff more or less violently, having seized him by the coat 
collar. He then left the shop and proclaimed his triumph 
to a number of his friends. An action was brought for dam
ages ami the defendant paid into Court five dollars which 
plaintiff very properly considered inadequate reparation for 
the insult. I'nder the instructions of the learned Judge tin* 
jury treated the case as one too trivial for their serious con
sideration and awarded less than the defendant had paid into 
Court. The consequence is that the plaintiff, in addition to 
having ls-eii assaulted and grossly insulted, finds himself 
saddled with a judgment against him and a bill of costs to pay. 
while the defendant is left at large to swagger and boast of 
his victory.

1 do not think that Courts of justice were instituted for 
the purpose of accomplishing such results as this. Then* has 
been a miscarriage of justice and 1 am glad to know that it 
can be corrected without making a precedent that would be 
inconvenient in other cases.

1 have no doubt that the jury was misdirected, and 1 think 
it most probable that it was the misdirection that led to the 
result, although the burden of establishing this is not on the 
appellant who complains of it.

On examining the charge to tin* jury I find more than one 
expression of views by tin1 learned Judge for which there is 
no. warrant that 1 can discover in the evidence. He char
acterizes the interview between plaintiff and defendant as a 
wordy war and suggests the possibility of a provocation on 
the part of the plaintiff. There is no evidence of any provo
cation and no other evidence of a wordy war than that to 
which 1 have alluded of tin- obscene ami violent language used 
by the defendant. The jury is instructed that the case was 
a suitable one to be settled in the Police Court and is given to
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understand very distinctly that the plaintitV is t» In- repre
hended for resorting to the Supreme Court for vindication of 
his rights. A reference is made to the fact of money having 
been paid into Court, a faet the communication of which to the 
jury is forbidden by the rules—though I think this is a course 
which is likely to he more injurious to a defendant than to 
the plaintiff—and the whole cause of action is belittled and 
presented to the jury as a trifling matter which ought not 
to have been brought into Court. I am very strongly of the 
opinion that the plaintiff has not hail a fair trial of his ease 
and that there should be another trial hv a jury differently 
instructed.

As to the order for judgment. I think it should he varied in 
accordance with the rule established by llnrt v. Ihiris, 2X VS.lt. 
303, defendant having judgment in his favour, hut plaintiff hav
ing the costs of the issues on which lie succeeded, namely the 
trespass and the assault, the costs being set off. Plaintiff 
should have the costs of the appeal, hut only one appeal hook 
should he paid for.

8.C.
1913

Holland.

Lon<iley, J. (dissenting):—I am sorry, and with the great 
est deference, to be obliged to differ from my associates in this ",,wntlni, 
particular case. The citations from English law books giving 
an account of the Judge’s reference to misdirections in similar 
cases seem to me to he beside the point. The eases there were 
distinctly different and in one of them in which the jury 
brought in a verdict of t'500 damages for the mere knocking 
off of a hat, which damage would have been amply fulfilled by 
thirty shillings, the Court simply refused to interfere with 
the finding of the jury. I. in the same manner, would have 
been indisposed to interfere with the jury if it had «warded 
♦500 instead of .1=4 hut 1 am compelled to sec the circumstances 
of this case, and it seems to me they are nothing more in the 
main than was set forth in the charge of the Judge—a little 
squabble between two men. no mail doing the other the slightest 
damage.

Such cases are occurring by the hundred every day and only 
one case in a hundred would ever he brought into a Court of 
law.

The defendant had heard of the plaintiff making uncompli
mentary remarks in regard to his company and he went in and 
told the plaintiff that he was an arrant slanderer. No one 
was present when he was in and no harm resulted to the plain
tiff in any way. The Judge charged the jury rather for the 
defendant, but it was only because of a disposition on Ills part 
to discourage that class of litigation. I would he distinctly in 
favour of putting an end to that class of litigation myself.
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N. S. 1 III ink tin* verdict is about rt , and I, therefore, would
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dismiss the appeal.
The question has been raised as to the propriety of the 

Judge referring to the ' ' of money into Court. It is not
necessary to argue the point at length, because the judgment 
is to be in favour of setting aside the verdict and giving a
new trial. 1 am rather disposed to think that the Judge was 
justified, especially as lie withdrew bis reference to money being 
paid into Court from the jury.

Apiual allottud, Lonoley, J., dhuifntiny.

ALTA.

S.C.

EDMONTON STEAMSHOVELLERS, Ltd. v. JOHN GUNN & SONS.

Alberta Supreme Court, lleek, J. December 1. 1913.
1013 1. 1‘KIXVII‘AL AXIl AOKST (6 II D—26)—RaTIHCATIOX—WllAT tXfXSTITVTES 

—MaCIIIXKRY OKliKHKH TIIHdt l.ll SVmmKtt AUK XT.
Where a dealer in machinery, an an ullvgvil «teller, receive* anil under- 

take* to 1111 a machinery or«k*r from a mnstruetion company tlmmgh 
:i middleman, whom the ooimtrue!ion vompany reasonably believes to 
In- tin- agent of the dealer, the dealer may constitute him-elf a seller 
and tlie middleman*» principal by estoppel, unie** the tran-aet-ion is 
disavowed and the alleged agency repudiated within a reasonable time, 
where it ap|«eur* that the dealer hud notice of the other party’s reliance 
iqmn the siip|Hised agency.

Statement Action for damages for breach of contract for the salt* of 
goods.

Judgment was given for tin* plaintiffs for $2,221.90.
It. Pratt, for plaintiffs.
0. M. liiyyar, K.C., for defendant.

Beck, J. t—This is an action for damages for breach of con
tract for the sale and delivery of certain machinery. The deci
sion of the case turns upon the question whether one John B. 
Gunn, who was not a member of the defendant firm, was their 
agent, or if not, whether there was a ratification of an assumed 
agency or whether the defendants by their c< t are estopped
from denying that he was their agent in relation to the trans
action.

One Darby, a director of the plaintiff company, met J. B. 
Gunn at Kdmonton some short time before December 20, 1912. 
The plaintiff company were engaged in getting gravel out of 
the river at F In the course of several conversations it
became known to J. B. Gunn that the plaintiff company wanted 
to sell a steam shovel they were using and to get in its stead an 
apparatus with an orange peel bucket.

J. B. Gunn in these and several subsequent conversations so 
spoke as to lead Darby and later Grady, the manager of the

5
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plaiutiff company, to suppose that lit* was either a member of or 
agent for the defendant company. lie said in effect :

Wo have the machinery you want—an engine, derrick and orange peel 
bucket, which we can sell to you,

and negotiations for the suggested sale and purchase began.
J. B. Gunn sent the following telegram (ex. 1) :—

Edmonton. Alta.. Dee. 20. *12.
John Gunn & Son*. Winnipeg, Man.

Have buyer for immediate delivery orange peel bucket derrick and 
engine complete can you supply how noon and price f.o.b. Edmonton answer 
immediately.

.1. It. Gl NX.

ALTA.

8. C.
1913

Edmonton 
Stkamshov- 

kllebs Ltd.

John Gunn

J. B. Gunn received the following letter in reply (ex. 2) :
Winnipeg. Dec. 21-t. 1912.

Mr. J. It. (Sunn. Edmonton, Alta.
Your message to hand asking for price on hoist and derrick. We 

<an ship immediately one '■'/i orange peel bucket. In ton derrick complete 
with wood, 20 horse-power engine with swinging gear <dl complete in good 
order for working for *1,850 f.o.b. cars here.

Trusting that you cun make this sale. We can ship material im
mediately. John flvxx & Sons,

Per Win. Gunn.

Having received this letter J. B. Gunn put the price to the 
pluintiff company ut *2,750 instead of *1,850 and the price of 
the plaintiff's steam shovel was put at *5,200, hut J. It. Gunn 
said that the defendants would not want the steam shovel until 
the spring; and then it was arranged that the price of the de- 
fendants* outfit, *2,500, should he paid partly in cash and partly 
on time with security for the deferred payments on the steam 
shovel, which should Ik* taken over by the defendants in tin- 
spring at *5.200 cash. This seems to have been the arrange
ment when J. B. Gunn sent the following telegram (ex. 3) ;— 

Edmonton, Alta.. Dec. 31. *12. 
William Gunn, cire dolin Gunn X Son*. Winnipeg. Man.

When will machinery lie shipped. Wanted nt once. Answer.
J. II. flvxx.

In reply J. B. Gunn received the following letter (ex. 4):—
Winnipeg. Jnn. 2, 1012.

Mr J. H. Gunn, Edmonton, Altn.
Very sorry that we arc unable to ship the orange peel bucket and hoist. 

In the first place the hoist docs not pass the Alltcrtn specifications, ami 
(hen we require the derrick and orange |iecl bucket on some work in 
Winnipeg, therefore we do not consider that it would lie ad visible to sell 
it, a* we may then have to buy a new one for ourselves.

John Gunn 4 Sons,
Wm. Gunn.
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Then J. B. Gunn sent the following telegram evidently just 
before receiving the last letter (ex. 5) :—

Edmonton, Alta., Jan. 3, ’13. 
William Gunn, care John Gunn & Sons, Winnipeg, Man.

Have not heard from you re shipment of machinery do you intend to 
deliver. My customers must know immediately or will have to purchase 
elsewhere I will lie disappointed if you do not (111 this order answer.

J. II. Gunn.

On receiving the letter of January 2, J. B. Gunn no doubt 
communicated its contents to the plaintiff company and appears 
to have sent some communication, which is not produced, to the 
defendants, and in this missing letter or telegram he must, I 
think, have given the name of the plaintiff company as the pur- 
ehasers, though it doesn’t appear in the produced correspond
ence until a telegram addressed to them by the defendants on 
January 16. Then he received the following telegram (ex.
5a) :—

Winnipeg, Man.. Jan. H.
J. It. Gunn, Edmonton, Alta.

Can ship new American Imist and derrick from Calgary bucket from 
here price twenty-five hundred.

John Gunn & Sons.

Having received this telegram J. B. Gunn put the altered 
proposition to the plaintiff company substituting for the price 
named by the defendants $3,350 f.o.h. shipping point payable 
$0110 down and the balance in 30, 60 and 90 days, delivery to 
be made immediately. This proposal was accepted by the plain
tiff company and J. B. Gunn sent the following telegram (ex. 
6) :—

Edmonton, Alta., Jan. 0, ’13. 
William Gunn, care John Gnnn & Sons. Winnipeg.

Your telegram received. Have sold machinery got signed acceptance. 
When can you ship wanted at once. I have sold on understanding that the 
outfit will be delivered here complete for working.

J. B. Gunn.

On the same day J. 11. Gunn signed the following “guar
antee” and gave it to the plaintiff company (ex. 6a) :—

Edmonton January 9, 1913.
To The Edmonton Steam Shovellers, Ltd., Edmonton. Alta.

1 hereby guarantee that the orange peel bucket, derrick and American 
hoist you are purchasing through me will lie in good order when received 
by you. and that it will be complete in every respect. The price to lie 
$3,330 f.o.h. shipping point and agree to ship same immediately.

J. 11. Gunn.

And the plaintiff company gave J. B. Gunn a letter reading 
as follows (ex. 6/>) :—
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Edmonton, .Ian. 9. 1913. ALTA.
J. B. Gunn, Esq., Edmonton. Alta. —“

We hereby accept your offer to supply ue with an orange peel bucket, 
derrick and American hoist complete, for $3,350 f.o.b. shipping point, 
subject to your guarantee that it will lie satisfactory when received. Edmonton

Edmonton Stkambuovrllebs. Ltd., Steamhhov-
Clias. E. Darbv. Secy.-Trcas. elushh, Ltd

v.
The defendants wrote J. B. Dunn as follows (ex. 7):— John Gunn

& Sonr.
Winnipeg. Jan. 10. 1013, ___

Mr. J. B. Gunn, Edmonton. Alta. Bi-ck. j.
Your message to hand regarding machinery. We can ship this at

once. Y'oit state that you Mild with the understanding that the outfit 
would lie delivcii-d complete for working. The price we quoted you was 
f.o.b. point of shipment. Now we want you to see that there is no misunder- 
standing in connection with this, as we have given a pretty low price on 
the outfit. We will include everything that is necessary to run the orange 
peel. The hoist and derrick will lie shipped from Calgary and the orange 
peel from here, so kindly see that everything is clearly understood, as wc 
do not want to have any trouble after the machinery arrives, as xve prefer 
to keep the outfit than have anything turn up later on that it should 
not be satisfactory.

John Gunn & Sons.
Win. Gunn.

J. B. Gunn sent the following telegram (ex. 8):—
Edmonton, Alta., Jan. 14. '13. 

William Gunn, care John Gunn & Sons. Winnipeg.
Your letter received everything O.K. ship immediately.

J. 11. Gunn.
The first direct communication between the plaintiff company 

and the defendants was the following telegram (ex. 9)
Winnipeg, Man., Jan. id. 1013. 

Edmonton Steam Shovellers, Ltd., Edmonton, Alta.
We have received an order from James Gunn to ship you a hoist 

engine derrick and orange peel bucket kindly wire us confirmation of 
order so that there will be no misunderstanding after shipment is made, 
will ship immediately on receipt of advice.

John Gunn & Sox.
This was answered by the following letter (ex. 10):—

Edmonton Jan Is. 1V13.
Messrs. John Gunn & Sons, Winnipeg, Man.

Replying to your wire of January 111. we are very much disappointed 
that equipment ordered hv ns through Mr. James Gunn lias not been 
shipped long ago ns we have understood from Mr. Gunn that it had liecn 
on the road at least a week. We enclose a guarantee from Mr. Gunn 
dated January 9, which is apparently of no value, as you will notice he 
guaranteed immediate shipment and we naturally supposed tlint lie was 
an authorized agent of your firm.

Our agreement with Mr. Gunn was that you would ship us immediately

41—14 D.L.B.
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ALTA.

8.C.
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Edmonton
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John Gunn

one American hoist engine and boiler, equipped with swinging gear, one 
derrick, complete, with cables and two guys and one heavy orange peel 
bucket (% yd.) ; unit to be complete and ready to operate. The price to 
be $3,350 f.o.b. 'hipping point and the terms $500 cash upon receipt of 
shipment, balance in 30, (10. and !>0 days, secured by lien notee; the outfit 
to be shipped to the Edmonton Steam shovellers, Ltd., Edmonton Lumber 
Co.’s siding, Strathcona, Alta.

Upon receipt of this letter we would appreciate it very much if you 
would wire us when shipment will lie made as we have sutlered consider
able delay already and if you cannot supply us immediately with the 
equipment we require we will be forced to buy elsewhere.

Tiih Edmonton Steamshoveller*. Ltd..
Thos. T. Grady, Manager.

It appears that just before writing this letter the plaintiffs 
had learned thf\t J. B. Gunn was not a member of the defendant 
firm. J. B. Gunn sent the following letter (ex. 10a) :—

Edmonton. Canada, Jan. 20. *12.
John Gunn & Rons. Winnipeg.

lie shipment of orange peel bucket, etc., would like to have some de
finite word as to when you intend shipping this outfit. These people are 
after me every day wanting to know when it will be here and, of course, 
I can give them no information. Please wire me at once when you will ship.

J. B. Gunn.

In consequence of the plaintiffs’ letter to the defendants, the 
defendants wrote J. B. Gunn as follows (ex. 12) :—

January 21, 1913.
J. B. Gunn. Edmonton, Alta.

We wired the Steam Shovellers Limited for Instructions in and order 
to ship this material. We got a reply this morning from them, enclosing a 
guarantee from you and that the price is to lie $3,350. In shipping 
machinery like this it is generally understood that it is sold on a cash 
basis. We notice that the terms that they state are, $500 cash, balance 
30, 60 and 90 days. These terms are not very satisfactory. It is rather 
strange that you could not let us know all about this order in the first 
place. We cannot find any rating of the Edmonton Steam Shovellers 
Limited, and we are afraid to ship this material under these conditions. 
Moreover, the price you are getting from them. $3.350. is higher than they 
could buy a new outfit, for. Now we cannot understand why they should 
pay more for a second hand outfit than a new one can lie had at.

You have been wiring us nbout this outfit, but never given us any 
details of the sale, or the standing of the company. You seem to be more 
worried about getting your drafts through the hank, which will not be 
accepted until we are jierfcctly sure that this is a sale. We would prefer 
to have the machinery on hand than a bad debt.

John Gunn & Sons.

This was followed by another letter to J. B. Gunn from the 
defendants ns follows (ex. 13) :—
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Jl&niuiry 24, 1013.
J. B. Gunn, Edmonton, Alta.

In regard to the Edmonton Steam Shoveller-», Ltd., we have ju*t had 
word that this company ia willing to give a lien on the Marion steam 
shovel which they have. It seems to u* that this is quite satisfactory.

The only trouble now is that the 21' orange peel bucket, this we are 
using at the present time. We van get in Winnipeg a 17' orange peel 
bucket, which is almost new. We consider just as well as a large shovel. 
You might take this matter up with them and wire us. and we van ship 
Monday afternoon.

The hoist and derrick is all rigged up at Calgary ready to load, so 
wire us ns soon as you have taken the matter up in regard to the smaller

John Gunn A Sons.

ALTA.

S.C.
1913

Kdmonton
Stramshoi

ELLERS, Ltd.

John Gunn

Then there whs an interview between J. B. Gunn and the 
plaintiff company in consequence of which the following tele
gram was sent (ex. 14) :—

Kdmonton. Alta.. Jan. 27. 1913. 
William Gunn, care John Gunn & Sons. Winni|ieg.

Small bucket O.K. Ship immediately chattel mortgage on Marion 
shovel executed to-day will lie registered to-morrow and forwarded together 
with notes and six hundred cash. Please wire me on receipt giving me 
authority to draw on you. Very urgent.

J. B. Gunn.

J. B. Gunn was a drunken fellow and apparently hard up 
and anxious to get from the defendants the difference between 
the price they had quoted to him and the price at which the 
plaintiff had agreed to buy. The statement in his telegram that 
“chattel mortgage on Marion shovel executed to-day” was not 
true, though it seems that the document had been drawn and 
that the plaintiff company was ready to execute it upon delivery 
of the machinery being made.

My view of the position of the matter at this stage is that 
J. B. Gunn practically from the commencement of the negotia
tions with the plaintiff company so conducted himself towards 
the plaintiff company as to profess to act as an agent for the 
defendants; that he was acting with respect to property which 
was both in fact and in the understanding of the plaintiff com
pany owned by the defendants and that, therefore, there can be 
no doubt that his acts were not incapable of ratification on the 
ground that he was not professing to act for the defendants. I 
think too that the proposed sale of the Marion steam shovel by 
the plaintiff company to the defendants, which appears never to 
have been communicated to the defendants was in effect a dis
tinct and separate contract or at least a severable portion of the 
contract which the plaintiff company were at liberty (unless the 
defendants insisted upon its performance, and they do not do so) 
to abandon, if indeed there ever was a concluded agreement for 
its sale.
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This being so I think that the defendants had notice of all 
the terms of the agreement made between J. B. Gunn and the 
plaintiff company, for the sale of the machinery now in question 
and of the fact that J. B. Gunn was professing to act on their 
behalf and that the plaintiff company understood he was so 
acting; that if they proposed to take the position that he had no 
right so to act they were under the circumstances hound instantly 
to notify the plaintiff company to that effect and that not having 
done so they became bound by the contract he had made, namely, 
a contract for the sale of one 17' orange peel bucket, a ten ton 
American derrick complete with wood, a 20 horse-power Ameri
can hoist engine and boiler with swinging gear all complete in 
good order for working; the engine and derrick to be shipped 
from Calgary; the bucket from Winnipeg; these several parts 
to be a unit complete and ready to work; delivery to be made 
immediately ; price, $3,350 f.o.h. shipping points payable $500 
cash on receipt of shipment Edmonton; balance in 30, 60 and 
00 days secured by lien notes and by security on Marion steam 
shovel. (Exhibits 1. 2, 5a, 6/>, 7, 9, 10, 12, 13 and 14.)

At this stage the plaintiff company sent the two following 
telegrams (ex. 15) ;—

Kdmouton, Jun. 28. MUH.
Jno. Gunn & Sons. Winnipeg.

Has machinery been shipped and when ; do we deal direct or through 
J. B. Gunn. Answer rush care R. G. Dunn.

Edmonton Stk amshovkli.krb, Ltd.

(Ex. Id.i Edmonton, Alta., Jan. 30. 1913.
John Gunn & Sons. Winnipeg, Man.

Cancel order for machinery. Altogether too much delay.
Edmonton Stkamsiiovki.lkrs. Ltd.

Then J. B. Gunn again intervened and having given the 
plaintiff company the following letter they evidently agreed to 
revive the contract (ex. 17) :—

Edmonton, Alta., Jan. 31, ’13. 
The Edmonton Steamshovellers, Ltd., Edmonton.

Ke purchase of machinery from John Gunn & Sons, Winnipeg. I 
wish to state that if the terms of payment for same which have given me, 
viz.: $500 cash, balance 30. 60 and 00 days, do not prove satisfactory, 
owing to the fact that you have lieen delayed in your work because of the 
delay in shipment of machinery, that n suitable extension will be granted 
on these payments.

J. B. Gunn.
P.S.—Should the 17 foot bucket not prove satisfactory to handle your 

work that we will supplant it with a 21 foot heavy bucket.
J. B. Gunn.

And J. B. Gunn sent the defendants the following telegram 
(ex. 18)
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Edmonton, Alta., .inn. ill. 11113.
John (iunn & Sons. Winnipeg, Man.

If machinery is shipped immediately they will accept.
J. B. fiuxx.

J. ft. Gunn followed this by the following telegram (ex. 19) :— 
Edmonton, Alta.. Feb. 4. 1013. 

William Gunn, care John Gunn & Sons. Winnipeg. Man.
No word re shipment of machinery. Is'Calgary car shipped yet. wire 

car number immediately. These peuple very anxious to know wire answer.
J. B. Gunn.

The defendants wrote us follows (ex. 20) :—
Winnipeg. Feb. 4. 1013.

Mr. J. II. Gunn, Edmonton. Alta.
The hoist ami derrick shipped from Calgary is ship|>ed to our own 

order. I have instructed them at Calgary to send the bill of lading to you. 
which you can turn over to them when you make the necessary arrange
ment* with the Edmonton Steam Shoveller*. The car number is C.P. 3*2929. 
We trust that this outfit will be satisfactory. There is a casting belonging 
to the swinging gear which we expressed from here. It was lost some way 
in moving the engine around. You might also let us know if you require 
a man to put this machinery together.

John Gvxx * Sons,
Win. Gunn.

The shipping bill referred to in this letter was issued at Cal
gary on February 3, and instead of being sent from there to J. ft. 
Gunn direct was sent to the defendants at Winnipeg and by 
them sent to J. ft. Gunn at Edmonton enclosed in the following 
letter (ex. 21):—

Winnipeg. Feb. 5. lit 13.
Mr. J. B. Gunn, Edmonton, Alta.

We herewith enclose you bill of lading for car shipped from Calgary. 
We are somewhat surprised that this only mentions hoist and fittings. We 
cannot understand that the derrick should not have lieen put on the ear. 
However, we are making enquiries, and will let you know at once. We 
instructed Langill at Calgary to fix the derrick up in order to run an 
orange peel bucket, and it seems strange if lie has not shipped it.

John Guxx & Sons,
Win. Gunn.

See and have notes and checks made out in our favour.

The shipping bill whs made out in the name of John Gunn 
& Sons as shippers in favour of “John Gunn & Sons c/o Ed
monton Steam Shovellers. It comprised “1 hoist and fittings— 
contractors’ outfit.”

On the same day the defendants wrote the plaintiff company 
as follows (ex. 22) :—
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Winnipeg, Atb, 5, 1913. 
The Kdiinmlon Steam Shovellers, E<lmonton, Alta.

We have sent bill of lading for the machinery to J. It. Gunn to hand 
to you. All cheques and notes will he made payable to us.

John Gcnn & Sons,
Wm. Gunn.

There was some mistake made at Calgary, hut the engine 
arrived on the 10th and the derrick on the 12th February. 
Grady, the plaintiff’s manager, on hearing the machinery had 
arrived went to the railway station and without having the 
shipping bill paid the freight and got delivery of the machinery. 
The delay had been very great; it was very important that he 
should get delivery as soon as possible. Whether J. B. Gunn was 
away or drunk or couldn’t be found he seems either not to have 
been able to get the shipping bill from him or perhaps owing to a 
reasonable disinclination to have decided to bother with him no 
more than necessary.

J. B. Gunn sent the following telegram (ex. 23)
Edmonton. Alta.. Feb. 13. 1913.

John Gunn & Sons, Winnipeg. Man.
Engine «ml derrick here but where is bucket; hurry.

J. 13. Gunn.

The plaintiffs sent the following telegram (ex. 24) ;—
Edmonton, Alta., Feb. 20. *13.

Jno. Gunn & Sons, Winni|»eg.
No “orange peel." Whole deal oil if not received immediately.

Edmonton Steamshovkllkrs.

The orange peel bucket seems to have arrived on February 
26. The plaintiff company paid the freight and got delivery. 
Meanwhile Grady had gone to Winnipeg, arriving there Febru
ary 24. He saw William Gunn, the member of the defendant 
firm who had conducted all the correspondence. Grady told 
William Gunn that he had received the engine and derrick, but 
that they were in poor shape ; and that he had not yet received 
the orange peel bucket. Gunn told him that the bucket had 
already been shipped by express. Grady asked if it was in good 

• so that he could get it working immediately. Gunn told 
him that it was not; that it needed a new set of teeth; that he 
had wired to Cleveland for them; that they would be in Edmon
ton in two or three days. Grady arrived back in Edmonton 
about March 7. He found that the bucket had been received; 
that they had tried to get it put in shape but failed and it was 
finally sent to a foundry to have the old teeth removed in readi
ness to have the new teeth put in when they should arrive.

Grady saw J. B. Gunn, who sent the following telegram (ex. 
25)

1
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Edmonton, Alta.. Mardi 13. 1913. 
William Gunn, care John Gunn & Son*, Winnipeg, Man.

Cannot use bucket until new pointa arrive, advise immediately when 
they will 1m- here, very important letter following explaining everything.

J. n. Goes.
If J. B. Gunn wrote as his telegram promised the letter is 

not produced and the defendants write the plaintiffs as follows 
(ex. 26) :—

Winnipeg. Mardi 20. 1013. 
The Edmonton Steam Shovellers, Struthcona. Alta.

We have never heard from you in regard to the outfit shipped you some 
time ago. The arrangement that we had with you was that we were to get 
$600 cash, and a mortgage on the steam shovel for the halanee. We left 
this matter with J. 13. Gunn to arrange, but we have not been able to get 
any information from him. Kindly let us know what you are doing in 
the matter.

After the bucket was shipped to you. we wrote to J. It. Gunn and 
asked him to send us the shop number of this bucket, so that we could 
order repairs from the factory, that is, the points and bushings required. 
We never got any reply from him in regard to this. We would like if you 
would send us the shop number so that we can have them» repairs sent for
ward by ex press.

John Gunn & Sons,
Wm. Gunn.

This letter crossed one from the plaintiffs as follows fox. 
26a):—

Edmonton. Alta., Mar. 10. 1913.
John Gunn & Sons. Winnipeg.

On Jan. 0 we placed an order with your representative here, Mr. J. It. 
Gunn, for a derrick and orange peel outfit complete, and for immediately 
delivery, the machinery was not shipped, and we cancelled the order on 
•Ian. 2K; on Feb. 1, upon'the assurance of J. R. Gunn that the machinery 
was loaded in Calgary, and could he delivered positively, within three days, 
we renewed our order; it i* now March 19 ami the complete equipment is 
not yet here, so we are again cancelling this order, and hold what 
machinery we have on hand for your advice. We have expended up to date 
$462 for freight, express, telegrams and necessary repairs, and will be glad 
to receive cheque from you covering this amount.

Edmonton Stkamhiiovelucrs. Ltd..
Thomas T. Grady.

per G. Hyne.

This ended the correspondence between the plaintiff and de
fendants. The defendants' contention throughout, has been that 
they were making a sale to .T. B. Gunn and lie was making a re
sale to the plaintiffs. In tny view of the facts this is not so. It 
is clear from the very commencement that they knew he was 
making a sale to third parties; that they intended that there 
should be no so-called sale to him until he had first arranged a 
sale to their satisfaetion to third parties so that they could have
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tin* direct personal liability of the third parties; that in cffis’t 
they were willing for him to make a commission or a “rake off" 
on a sale in which they would in reality In* the Hellers direvt to 
the purchasers. If there were room for otherwise, this
is in my opinion put beyond doubt by the postscript to the de- 

letter of February 5, to .1. 1$. Gunn: ‘‘See and have 
notes and cheeks made out in our favour." and the similar ex
pression in their letter of the same date to the plaintiff company.

I therefore bold the defendants to be liable to the plaintiffs 
in damages for breach of contract. I estimate the damages a.s 
follows :—

Freight uml expre** . . ............ $ so
llepuir* ...................... .......... 235.10
Kx|H‘n*e* to Winni|N-g ............................ .......... 7o.no
Telegrainis..................................................... 7 00
Cost of unloading ........... ..................................... 20.00
Hill for electricity ................. .........................  Sit (Ml
I>m* of protit*. 54 days lit $20 . ...........................  1.0H0 (Ml
Uims of wngi-H for men rot ni mil «luring period of delay 

awaiting delivery and loss of time of phiintitr* 
manager ...... ................... 500 (Ml

$2.22 Mill
I have estimated these damages on the basis that the machinery 

delivered is not only not in accordance with the contract, but is 
incomplete and useless to the plaintiff company in its present 
condition and that they have a right entirely to reject it and 
that they have done so and that, therefore, it is the defendants' 
properly. I give judgment against the defendants for $2.221.96 
with costs.

Jmlgmt nt for plaintiff's.

ROSS v. SCHMITZ

Haskalrhriran Su [urine Court. Trial brforc Klwootl. ./. Ortober 27. Iftl».

1. Limitation ok actions (I IVC—10(1) — Interruption or statuts—As
TO MOITUAOO*—IlY PAYMENTS IIY ASSIGNKK OK MjUIIY or HKDKMP-

Payment* ,,f interest to a mortgagee by an assigns of an equity 
of mhonption who, pursuant to agreement with (lie mortgagor or b\ 
virtue of nee. 81» of the Heal Property Act, R.8.M. 11)02, ch. 148, assumes 
(lie payment of the encumbrance, will prevent the miming of the 
Statute of Limitation* in favour of the mortgagor.

\ Forsyth V. Iti istoirr. 22 I*.!. Kx. 255; Itnnliihair \. M'ùhlinyton. 
11$021 2 Ch. 430; and Union v. \hnrant. 51 Sol. ,1. 132, followed!]

2. -Mortoaui; (fill—47)—Vendee ok mortgagor— Assumption ok debt—
Obantke'h i.iaiiii.ity to grantor—Real Propkrty Act—Impued
COVENANT OK INDEMNITY AGAINST PAYMENT IIY GRANTOR.

An a**ignee of an equity of redemption *uhject to a mortgage, by
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virtue of hoc. Hll of the Real Property Act, R.8.M. 1002, oh. US, ini- 
plieilly covenants, with his assignor unless otherwise expressed, to 
pay the principal and interest of the mortgage, and to indemnify the 
assignor from liability thereon. (Dictum per Klwood, .1.)

\Rnul*hair v. \\'i<ltlriii<itnn. (19021 2 <’h. 430. referred to.|
3. MoBTIiAIlK (#111—401—VKXIIKK or MOKII.V.OK— AhhIMITIoX OK III- III 

PAYMKXT IIY VKMMIH—SVBBOIIATIOX.

A mortgagor who is compelled to pay a mortgage debt after its 
assumption by an assignee of the equity of redemption, either by ex
press agreement, or by virtue of sec. SO of the Real Property Act, 
R.S.M. 1002. eh. IIS. i- entitled to an assignment of the mortgage.

Action for recovery from the mortgagor, after he had aolil 
his equity of redemption, of a balance unpaid on the mortgage 
The question involved wan whether the right of action was barred 
by eflhixion of time, notwithstanding payments made by the 
transferee of the equity.

was given for the Is.
/•'. !.. Haslcdo, for plaintiffs.
A'. K. Turnbull, for defendant.

Klwood, •!.: In this ease the facts as I find them arc as 
follows: That on or November II, 1800, the defendant
executed a mortgage under seal, under the Manitoba Real Pro
perty Act. in favour of the plaintiffs, for seen ring the repayment 
to the plaintiffs of $400 in four equal annual payments of *100 
each on tin* first day of December in each of the years 1807 to 
loott. both inclusive, with interest at the rule of 8*; per annum, 
payable on the first day of December each year, and which 
mortgage provided that upon default in any payment the 
should become due ami 'le; that the said mortgage was 
executed on lots Nos. 12 and 18, in block 0, in the village of 
Mordcn, in the Province of .Manitoba; that at the time of the 
execution of the said mortgage the defendant was the owner of 
the land in question; that in 1808 the defendant sold the said 
land to one Frank Phillips; that then- was an agreement in 
writing between the defendant ami Frank Phillips that the said 
Frank Phillips would assume and pay the plaintiff's mortgage; 
that the defendant paid nothing on account of the mortgage after 
the transfer to the said Frank Phillips; that subsequently the 
said Frank Phillips sold the land to George Selley and James 
Beekel ; that at the time of this sale the defendant had not trans
ferred the land to F and on the first day of Decem
ber, 1008. the defendant, at the request of a solicitor, who was 
Apparently acting for Pliilli|>s and Selley and Beekel, executed 
a transfer of said land to the said Selley and Beekel, which 
transfer was expressed to he subject to the plaintiffs’ said mort
gage; that at the time of said transfer the defendant was not 
interested in any way in the purchase price which Frank Phillips 
was receiving for said land, and had no interest in the land.
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although at that time the defendant was the registered owner of 
the land; that the certificate of title to the said land issued to the 
said Selley and Beckel on December 2, 1903; that subsequently 
Selley and Beckel transferred the land to one Harry Hunt, and 
certificate of title issued to the said Harry Hunt, on the 13th 
December, 1905; that both the said certificates of title have en
dorsed uiion them, and appear to be subject to, the plaintiffs’ 
said mortgage; that the said Frank Phillips paid to the plaintiffs 
on account of the interest due on said mortgage, on February 27, 
1901, the sum of $10, and on November 11, 1901, the sum of $32, 
and the plaintiffs, with the approval of the said Phillips, col
lected as rent from the said premises on account of interest on 
said mortgage on December 31, 1902, the sum of $18.70, on July 
22.1903, the sum of $17.50, on December 1,1903, the sum of $16; 
that the said Selley and Beckel made the folio ving payments to 
the plaintiffs on account of interest on the said mortgage, 
namely, on December 28. 1903. the sum of $23.65, an 1 on 
February 2, 1905, the sum of $32.50; and that the amount still 
due and owing on said mortgage is $512.90, and interest on 
$490.97 at the rate of 8', per annum from August 23, 1912.

It was argued on behalf of the defendant that the plaintiffs’ 
right to collect from the defendant the amount of said mortgage 
is barred by the Real Property Limitation Act (Imp.), 1874. In 
the case of Forsyth v. Itristowc, 22 L.J. Ex. 255, it was held that 
payment of the interest by the assignee of the equity of re- 

3ii was a sufficient acknowledgment to take the ease out 
of the statute as against the mortgagor. And at p. 257 Parke, 
B.. says as follows:—

But if tlic action be on an ordinary covenant to pay money, or on 
a bond, nn acknowledgment made by the party liable, or his agent, though 
not made to the party entitled or his agent, would be sufficient.
There has also been a payment ever since of interest by the assignee of the 
equity of redemption, and that is clearly a payment of interest. The 
statute does not expressly require that it shall be made by the party liable 
or his agent : and the assignee of the equity of redemption who covenants 
to pay is suffit-ontly an agent for that purpose.

lu Hnuhihaw v. Widdrington, [1902] 2 Ch. 43U, it whs held 
that the payment of interest by a person who, as between him
self and the mortgagor, was bound to pay it, though he was 
under no contract with the mortgagee to do so, was a payment 
“by the person by whom the same shall be payable” within the 
meaning of sec. 8 so as to prevent the statute from running. In 
that ease Buckley, J., at p. 439, says as follows:—

It seems to me, therefore, that the whole of the language of those 
judgments Is in favour of the view which 1 take, and that the principle is 
that the person liound to pay. and whose payment is material for the 
•purpose* uf the statute, is not a person bound as between himself and 
the mortgagee, but a person bound as tatween himself and the mortgagor.

D3A
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Cozens-!lardy, L.J., at p. 455. says :—
I think it in abundantly Hoar that, ns between the father and the 

son. the son was bound to indemnify the father against the mortgage 
obligations. That being so, alt bough there was no contract between the 
mortgagees and the son it is in my view quite sufficient that there was 
a contract between the mortgagor and the son which, as between them, 
bound ami entitled the son to make the payments of interest to the mort
gagees; and, tliât being so, there lias been a payment of interest which 
siilliii-» to pievent the statute from tunning.

In Alston v. Mincard, 51 Sol. .T. 132, it was held that pay
ments made by the assignee of the property ot* the mortgagor 
were sufficient to take the case out of the statute.

By the Manitoba Beal Property Act, B.S.M. 1902, ch. 148, 
sec. 89, and which was in force at the time of the transfer from 
t lie defendant to Selley and Beckel, it was provided that in every 
instrument transferring an estate or interest in land subject 
to a mortgage there shall be implied, unless otherwise expressed, 
a covenant by the transferee with the transferor that such trans
feree shall pay the interest, annuity or rent charge secured by 
the mortgage after the rate and at the time specified in the in
strument creating the same, and shall indemnify and keep harm
less the transferor from and against the principal sum and other 
moneys secured by such instrument.

I find that, as between the defendant and Frank Phillips, 
there was an obligation on the part of the said Frank Phillips 
to pay the principal and interest on the mortgage as it came due; 
and, on the authority of the above cases, l hold that the pay
ments made by Phillips of interest were sufficient payments to 
prevent the statute running. I also hold that, in consequence 
of the transfer from the defendant to Selley and Beckel. there 
was an implied covenant of Selley and Beckel with the defendant 
to pay the principal and interest of the mortgage as it accrued 
due, and to indemnify the defendant from and against the prin
cipal and other sums secured by the mortgage, and that, there
fore, all payments of interest made by Selley and Beckel to the 
plaintiffs were made on the defendant’s behalf ami were suffi
cient to prevent the statute from running. The payments which 
I hold to have been made so as to prevent the statute running 
are: the payment on February 27, 1901, by Frank Phillips of 
$10; the payment on November 11, 1901, by Frank Phillips of 
$32; the payment on December 28, 1903, of $23.05, and that on 
February 2. 1906, of $82.50. It is unnecessary that I should 
express any opinion with regard to the payments as the result of 
rent collected.

There is no direct evidence before me as to the date of the 
commencement of this action except that in the copy of the 
pleadings the statement of claim is dated on August 23, 1912,
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ami I assume that the action was commenced on that date. The 
payments made, therefore, would be sufficient to prevent the 
statute running; and there will, therefore, he judgment for the 
plaintiffs for the sum of $512.90, and interest on $490.97 at the 
rate of 8% per annum from August 23, 1912. and costs of the 
action.

Upon payment of the judgment, the defendant will he en
titled to an assignment of the mortgage, the defendant to pay 
the costs of and incidental to the assignment.

Judgment for plaintiff.

Annotation

Mortgage

Annotation—Mortgage (8 III—4S)—Equitable rights on sale subject to
mortgage.

Liability of purchaser to mortgagor.
On the sale by a mortgagor of an equity of redemption an implied obli

gation arises on the part of the purchaser to indemnify the vendor against 
the mortgage délit : Bridgman v. Itair. 40 W.K. 253: II aiiny v. Unit/, 7 
Ves. 332. 32 Eng. R. 136; Jones v. Kearney. 1 I)r. & War. 134 : Thompson 
V. Wilkes, 5 (ir. 394 ; Cana van V. Meek. 2 O.R. <130 ; Boyd V. Johnson, 10 
O.R. 398; Corby v. Cray, 15 O.R. 1; British Canadian Loan Co. v. T<ar. 23 
O.R. 004 : Beatty v. Fitzsimmons. 23 O.R. 245; iJootlcrhaw v. Moore. 31 
O.R. HO; Walker v. Dickson, 2ft A.R. (Ont.) 90: Roberts v. Rees. 3 V.C. 
I*.|. 41. See also remarks of lyird Thurlow in TteeddeU v. Tirrddell. 2 
Rro. 152. It is expressly provided by some Real Property Izind
Title* Acts that in every transfer of land subject to mortgage there shall 
he implied a covenant on the part of the transferree with tin- transferror 
to pay the money secured by the mortgage or other encumbrance, in the 
manner specified in the instrument creating the charge; and to indemnify 
and k<s-p harmless the transferror against the money so secured: see R.S.C. 
1006. eh. 110, see. 69; 0 Kdw. VII. (Alta.) ch. 24. sec. 52: R.S.M. 1002. 
ch. 14S. sec. 80; R.S.S. 1000. eh. 41. see. 63; Territories Real Property Act. 
57-38 Viet. (Can.) eh. 28. sec. 05. The Alberta Act extends such implied 
covenants of payment to the mortgagee: while, under the Manitoba Act. 
they are implied unless otherwise expressed in the conveyance of the land.

This doctrine of indemnity applies to the purchaser of an -quity of re
demption in a contingent reversionary estate before it falls into possession : 
Mills v. United Counties Bank, [1912] 1 Ch. 231; and independently of 
any contract a Court of equity will compel a purchaser of the equity to 
indemnify the vendor against the mortgage délit, and he may be compelled 
to covenant to do so: Bridgman v. Date. 4ft W.R. 253. Ilut it is a doctrine 
that bends to the circumstances of the particular case; and is inapplicable 
where the terms of the purchase deed ore inconsistent with the idea that 
such was the intention of the parties: Mills v. t ailed Counties Bank, 
[1912| 1 Ch. 231. And an express agreement In-tween the parties may be 
shewn even by parol that the vendee was not to assume the payment of the 
mortgage debt : British Canadian Loan Co. v. Tear. 23 O.R. 064 ; Beatty 
v. Fitzsimmons, 23 O.R. 245 ; Corley v. Cray, 15 O.R. 1.

While it was held in Ite Cozier, Parker v. (Hover, 24 Or. 537, that the 
acceptance of a deed reciting that property was conveyed subject to a 
mortgage, while implying un agreement to indemnify the grantor, does not
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Annotation I continued i Mortgage (6 III—46)—Equitable rights on sale 
subject to mortgage.

enure ns an undertaking to pay the «leht unless the amount i* included in 
the consideration and retained hy the vendee as so much money tielonging 
to the incumbrancer. Midi h is not lieen accepted as the law. Sve Frontenac 
Iahiii if /mhi*trial Society V. By slop. 21 O.R. 677; Clarkson v. Scott, ‘26 
(•r. .173; Campbell v. Morrison, 24 A.R. (<>nt.) 224.

The equitable doctrine of the right to indemnity of a vendor of land 
sold subject to the mortgage applies only as against a purchaser in fact, 
and not to one to whom, at the request of the actual purchaser, an equity 
of redemption was conveyed by deed absolute in form, for the purpose of 
security only: Walker v. Dickson, 2<l A.R. (Ont.) 96. See ul-o Fullerton 
v. Brydyes, 10 Man. L.R. 431. Thus, where one purchases an equitx of 
redemption for the purpose of transferring it to a company subsequently 
to lie formed, the company, and not the purchaser, is liable to indemnify 
the mortgagor where the nominal purchaser, although «till holding the 
land, has tiled a declaration that he holds it in trust for the company which 
was then in existence: Fraser v. Fairbanks, 23 Can. S.C.R. 79.

A conveyance of an equity of redemption to a married woman by a 
deed, although not signed by her. in which she assumed n« part of the 
conveyance the payment of the mortgage, and covenanted to the same 
effect with her vendor, and. without disclaiming or taking any steps to 
free herself from the burden of the title. t<iok possession of and enjoyed tin- 
land and the benefits therefrom, was held, in Small Thompson, 28 Can. 
SX'.R. 219, to bind her to the ;a-rformance of such obligation. Rut where 
a woman empowers her husband to sell her land, ami instead lie exchange-, 
it for other land agreeing that she shall assume the payment of a mortgage 
thereon, she is not bound by such agreement, since the power conferred 
on her husband was insufficient to permit him to bind her by such an 
agreement, since it was not an undertaking or promise in respect to her 
separate property: Me Michael v. Wilkie, 18 A.R. (Ont. I 464. reversing 19 
O.R. 739.

A mortgagor who covenants to pay the mortgage debt, and afterwards 
sells the equity of redemption subject to the incumbrance. Iiecomes a 
surety of the purchaser for the payment thereof, and if the debt is 
allowed to run into default he may call on the purchaser to pay it: 
Campbell V. Robinson. 27 Or. 634. See also Martin \. I rtliur, 16 V.C.R. 
483. And the purchaser of a mortgaged estate subject to the incum
brance will la- compelled to fulfil his undertaking even after sidling the 
land to a third person: Joire v. Duffy. 6 T.V.L.-i. 141.

Where a purchaser covenants with the mortgagor to pay and discharge 
an incumbrance and to save the latter harmless in respect thereto, an 
action may lie maintained against the former by the mortgagor even before 
Ik- has paid anything on the mortgage debt: Cullin v. Itinn. 3 Man. L.R. 8; 
or he may obtain specific performance of the purchaser's agreement : Hors- 
mon v. Burke. 4 Man. L.R. 245. And a mortgagor when sued on his coven
ant to pay, in a third party proceeding against a purchaser of the land, 
who assumes and covenants to pay the mortgage debt, is entitled to im
mediate judgment and execution for the amount of the judgment obtained 
against him by the mortgagee: McMurtry v. I.eushner, (Ont.) 3 D.L.R. 
649. And when sued by a mortgagee on his covenant for payment, a mort-
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Annotation (continued) — Mortgage (Sill—46)—Equitable rights on sale 
subject to mortgage.

gagor may call upon the purchaser of the equity to pay the mortgage 
money under the implied covenant of indemnity imposed by sec. 89 of the 
Real Property Act, R.S.M. 1002, ch. 148, payment by the mortgagor not 
being a condition precedent to a right of action on the purchaser's obliga
tion of indemnity: Noble v. Campbell, 21 Man. L.R. 597.

A mortgagor who is compelled to pay a mortgage debt after its assump
tion by a purchaser of the equity of redemption, is entitled to a lien on the 
encumbered land: Hamilton Provident L. and /. Co. v. Smith, 17 O.R. 1; 
or to a reconveyance of the property subject to the existing equity of 
redemption; the original mortgagor thus becoming a mortgagee; even 
though the purchaser of the equity has further charged the property to the 
original mortgagee or a third person: Kinnaird v. Trollope, 39 Ch. D. 636. 
So long as the covenant to pay endures, the mortgagor is liable thereon to 
the mortgagee; and, on payment it is his equitable right to recover the 
land, or to have unimpaired residue against his assignee if he has sold 
the land; and, if he can exercise such rights, it is immaterial that at some 
previous time there have been such dealings between the assignee and the 
mortgagee as would have interfered with such rights: Forater v. Ivey, 32 
O.R. 175, affirmed 2 O.L.R. 480.

But one purchasing an equity of redemption from the mortgagor's as
signée for creditors, is not bound to make good a deficiency on a sale to 
realize the security: Xichola v. liaison, 23 Gr. 600.

Liability of mortgagor to mortgager, after aale.

A mortgagor remains liable to a mortgagee on his covenants lor pay
ment even after a transfer of the equity of redemption to one w'ho 
assumes the payment of the mortgage debt: see Forater v. Ivey, 2 O.L.R. 
480, affirming 32 O.R. 175; Kinnaird v. Trollope. 39 Ch. D. 636.

Since a mortgagor by assigning an equity of redemption to one who 
assumes the payment of the mortgage debt does not, in the technical sense, 
become a surety for the payment thereof, the doctrine as to the discharge of 
sureties does not apply to its full extent: Forater V. Ivey, 2 0/L.R. 480, 
affirming 32 O.R. 175; and a mortgagor is liable to a mortgagee upon his 
covenants notwithstanding a previous extension of time by the mortgagee 
to the purchaser, if, when the liability is enforced, the right to redeem is 
not affected: Forater v. Ivey, 2 O.L.R. 480. affirming 32 O.R. 175.

But there may he such dealings between a mortgagee and the purchaser 
of the equity as in relieve the mortgagor from liability to the mortgagee: 
thus, a mortgagor is released by an extension of time for payment granted 
by a mortgagee in consideration of the payment of a higher rate of interest 
by the purchaser: Mathers v. Helliwell, 10 Gr. 172; or by dealings lie- 
tween a purchaser of the equity and the mortgagee amounting to a new 
contract between them: Aldous v. Ilieka, 21 O.R. 95. And. where a mort
gagor assigned to a mortgagee covenants of a purchaser of the equity to 
pay the mortgage debt, and afterwards the mortgagee, without the knowl
edge of the mortgagor, took by assignment from the purchaser the lieneflt 
of similar covenants from sub-purchasers, the mortgagee agreeing to ex
haust his remedies against such sub-purchaser before pursuing the pur
chaser. it was held that the mortgager* had dealt with the covenants of
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the original purchaser assigned him as collateral security, so as to divest 
himself of power to restore it to the mortgagor unimpaired, and as the 
extent of its impairment could Is* determined only hy exhaustion of the 
remedies provided for in the subsequent covenants of such sub-purchasers 
that the mortgagee had no present right of action against the mortgagor 
on the covenants in his mortgage: MoCuaig v. Barber, "29 Can. 8.C.R. 126, 
reversing 24 A.R (Ont.) 492. See 1 IcCuaig v. Barber, 31 O.R. 593. for a 
later action brought to determine the extent of the impairment of such 
right.

Rut a mortgagor is not released from liability by dealings lie tween the 
purchaser of the equity and the mortgagee where the remedy against the 
mortgagor is expressly reserved: Trust if- Loan Co. v. McKenzie, 23 A.R. 
(Ont.) 167. However, where a mortgagor sold land to one who took subject 
to the mortgage, and afterwards the mortgagee took a conveyance of the 
land from the purchaser under an agreement for a sum less than that due 
on the mortgage, and then sold it to a third person, the mortgagor cannot 
be held for the deficiency, even though the mortgagee in dealing with the 
purchase retained all his rights against the purchaser, since by subse
quently selling the land the mortgagee put it out of his power to jierniit 
the mortgagor to redeem ; British Canadian L. <{ /. Co. v. Williams. 15 
O.R. 366.

The fact that for several years a mortgagee receives interest from a 
purchaser of the equity of redemption, and delay- enforcing his security, 
does not amount to such Inches as will prevent the enforcement of pay
ment from the estate of a deceased mortgagor: Ite Eustace. Lee v. McMillan.
[11111 i <'•'• •r>«n

As a covenant hy a purchaser with his vendor to pay a mortgage délit 
on land, and save a vendor harmless from all loss bv reason of any default 
by the purchaser, is one of indemnity merely; and. if the purchaser obtains 
a release before default from the only person who could in any way 
damnify the vendor, hi* liability is satisfied: Smith v. Pears. 24 A.R. 
(Ont.) 82.

Administrators of an insolvent estate of a deceased mortgagor are not 
liable in damages to a mortgagee as upon a devastavit, because of their 
release of the purchaser of the equity of redemption from his liability to 
indemnify the mortgagor in respect of the mortgage, no claim having lieen 
made on them by the mortgagee in respect of the mortgage: Uiqgins v. 
Trusts Corporation of Ontario. 27 A.R. (Ont.i 432. aliirming 30 O.R. 6H4.

Rights of mortgagee against purchaser.

The mere fact that a purchaser of an equity of redemption covenants 
with his vendor to pay the encumhrance does not make it the personal debt 
of the purchaser which can lie enforced hy the mortgagee: Barham v. 
Earl of Thanet. 3 My. & K. 607. 40 Eng. R. 231 ; Earl of Oxford v. Roilney. 
14 Ves. 417, 33 Eng. R. 581; Waring v. Want. 7 Ve*. 332. 32 Eng. R. 136; 
Butler v. Butler. 5 Ves. 534. 31 Eng. R. 724; Bruce v. Jforice, 2 Defl. A 8. 
389, 64 Eng. R. 174; Shafto v. Shufto. 1 (’ox 207; Re Errington, ex parte 
Mason. [18941 1 Q.R. 11; Canada Lauded and \ational Investment Co. v.
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Shaver, 22 A.R. 377. Ami see the remarks of Lord Thurlow in Tireddell v. 
Tweddell, 2 Bro. V.C. 182.

The purchaser of land, subject to a mortgage, does not ipso facto 
become personally liable to the mortgagee for the amount «if the mortgage, 
nor does he become liable to the mortgagee by entering into a covenant 
with his vendor to pay the mortgage. In other wonls, the burden of a 
covenant to pay mortgage moneys does not run with the mortgaged lands: 
Canada l.andcd and Xational Investment Co. V. Shaver. 22 A.R. (Ont.) 377.

But the purchaser of the equity may so conduct himself by dealings 
with the mortgagee as to rentier himself personally liable to the mortgagi-e: 
as by entering into a new contract with him for different times and inodes 
of payment of the mortgage debt: Earl of Oxford v. Rodney, 14 Yes. 417, 
33 Eng. R 581; or it may he implied from all the circumstances of the 
case; Re Errington, ex parte Mason. [1894| 1 Q.B. 11; or where a pur
chaser. who joined in the execution «if a conveyance whereby lie covenanted 
to pay the mortgage debt, afterwards Itorrows a further sum from the 
mortgagee and gives a new’ mortgage for the whole debt: Womls v. Hunting- 
ford, 3 Yes. 128. 30 Eng. R. 030; Waring V. B'ord, 7 Yes. 332, 32 Eng. R. 
130. Ami sis* the remarks of I»r«l Thurlow in Tireddell V. Tweddell, 2 Bro.

152. 20 Eng. R. 87. So where the purchaser of an equity of redemp
tion, as part of the purchase money, agrees to pay the mortgage debt, ami 
suhseq lently makes payments thereon to the mortgagi-»*. it is sullicient to 
imply an agreement to hold the money for the mortgagis-N use. and as the 
latter might have sued fur it. he may prove the debt against the estate of 
the purchaser: Re Cozier Parker v. (Hover, 24 Or. 537 at 540. But no such 
liability is created by the fact that the mortgagor ami the purchaser ascer
tained the amount of the mortgage debt from the mortgagee, and that 
the purchase was made subject thereto: Colyuhoun V. Murray. 20 A.R. 
(Ont.) 204; or from tin* payment of interest for two years by the pur
chaser in the ahsem-e of the mortgagor, who could not be fourni ; notwith
standing that the time for payment was altered by agreement between 
the mortgagee and the purchaser: Re Errington, ex parte Mason, [18941 
1 Q.B. 11.

A claim of a mortgagor, against the pun-haser from hint of the equity 
of redemption, for indemnification against the mortgage debt may on being 
assigned by the mortgagor to the mortgage»-, be enforced by the latter in 
an action directly against the purchaser: Small V. Thompson, 28 Van. 
S.C.R. 219; Campbell V. Morrison, 24 A.R. (Ont.) 224. afilrmed sub nom, 
Maloney v. Campbell, 28 Van. 8.V.R. 228; <loader ham v. Moore. 31 O.R. 
80; British Canadian Loan Co. V. Tear, 23 O.R. 004. The implied obliga
tion of a transferee created by the Real Property Act to indemnify a mort
gagor from the mortgage debt is an assignable chose in action: l/lenu v. 
Scott, 2 Terr. UR. 33».

Although it was held in Clarkson v. Scott, 25 Or. 373. and The Frontenac 
Loan d Investment Society v. Ilysop. 21 O.R. 577, that although a pur
chaser of an equity of redemption covenants to pay the mortgage debt, 
there was no such privity between him and the mortgag»*e as would permit 
the latter to maintain an action thereon against the purchaser. It should
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he noted that the actions in both eases were based on the covenants alone, 
without any assignment of the ln*nefit thereof from the mortgagor.

An aetion of covenant is not the appropriate remedy where the deed of 
conveyance was drawn to contain a formal covenant by the grantee, but 
was not in fact signed by him, although lie had accepted the benefit of the 
same, and the action was brought in the name of an assignee whose assign 
ment was of the pretended covenant only and not of the equitable claim for 
indemnity: Credit Fonder v. Latnit. 27 O.R. MIS.

A |N*rsonal order against a purchaser of an equity of redemption who 
did not assume payment of the mortgage debt, cannot be made in a fore
closure action, since there was no privity lietween the mortgagee and the 
purchaser: lient Estate Loan Co. v. Uolesioorth, .'i Man. Lit. lid. \ judg
ment creditor of a mortgagor upon covenants contained in a mortgage can
not obtain receivership order to enforce the payment by a purchaser «if the 
equity of redemption who. on purchasing, agreed to assume ami pay the 
debt: Fainter v. McKniylit. Ill O.R. 306.

SASK.

Annotation

Mortgage

lliyhts of purchaser.

A purchaser of an eqnitx of redemption who pays off the mortgage délit 
is not entitled to an assignment «if the incumbrance, he can «lemand nnlv 
a reconveyance or a di-i harg«- of the mortgage: 7 " ipson v. McCarthy, 13 
C.L.f. 220. Nor is he entitled t«i any covenants from the mortgagee except 
the usual ones against encumbrances: (loodcrham v. Traders- liant:. HI 
O.R. I3S. So a grantee who covenants to pay a mortgage on land In which 
the grantor reserves a life estate, is not entitled, on payment of the mort- 
mortgage. !<• have it a-sigmsl to himself or his nominee urnler - . 2. R.S.O. 
1807. ch. 121. so as to be kept alive: Latch v. Ldtrh. 2 O.L.R. 233. The 
purchaser of an equity subject to a charge which is his own proper «lebt. 
or which he is un«b‘r contract, express or implieil. to «lischnrge. cannot keep 
such charge alive against a mesne encumbrance which he was expressly or 
implieilly bound to discharge: ltlal:e \. ttraty, à fir. 359; Thompson v. IFar- 
trick. 21 A.R. (Ont.) 637: McDonald v. Reynolds. I t fir. 691; MuttUibury 
v. Taylor. 22 O.R. 312. Ami a mortgagee who has contracted to sell urnler 
his power of sale to a person able to perform the contract, but who declines 
to do so. has not the option of treating the sale proceedings as a nullity 
and falling back t«i his previous position without the consent of the owners 
of the equity to the rescission: Patterson v. Tanner. 22 O.R. 364.

Where a mortgage contains a covenant to release laml sold during 
the life of the encumbrance upon the payment <if a stipulated sum per acre, 
and an assignee «if the equity nuule a general payment on the mortgage, mil 
afterwards sold a portion thereof, he is entithsl to such release if the 
mortgagee has received the stipulated sum per acre: Webber v. 0’\eil, 10 
Gr. 440. To the same effect six* Clarke v. Fin hold L. t( S. Co., 16 O.R. 398. 
The purchaser of a portion of viiviimlicreil land with covenants against en
cumbrances is entitled, as against a purchaser of the remainder of the land 
with notice of his rights, to la- indemnified out of the latter laml for the 
amount «lue un the mortgage: Fierce v. Canavan. 7 A.R. (Ont.) 187. And 
one who purchases a p«irtion of mortgage! lands with a covenant against 
encumbrances, for further assurance ami quiet possession, is entitled, as

42—14 D.L.*.
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Annotation
subject to mortgage.

Mortgage
right*

against the mortgagor, and a subsequent purchaser of the remainder of 
the lands with notice of his rights, to he indemnified against the amount 
due on the mortgagê: Home Building <6 Bav. Asso. v. Pringle, (Ont.) 7 
D.L.R. 20; Eglcaon v. Howe, 3 A.R. (Ont.) 566; Henderson v. Brown, 18 
Or. 79. So where a vendor sells land free from encumbrance the purchaser 
can insist on having the mortgage kept alive for his benefit: Barry v. 
Harding, 1 J. & Lat. 476; Clark v. May, 10 Reav. 273; Cooper v. Cartwright,
1 John. 697.

ONT. Re NORDHEIMER.

8. C.
1913

Ontario Supreme Court, Middleton, J. Ootober 3, 1913.

1. Win s (8 III A—75)—Construction — Hotchpot — What must bk
nuovoiiT into.

A liequest of money and income to a son on condition that he keep 
up and maintain as a “gentleman's residence,” certain property ac
quired under a marriage settlement, hut of a lesser amount if he 
fails to do so. shews a clear intention on the part, of the testator 
that the value of such property was not to be brought into hotchpot 
under a further testamentary provision that all money, property nr 
interests received by or to which any of the testator’s children were 
entitled under any marriage settlement should be brought into hotch
pot in adjusting the several amounts to lx* set aside from the testa
tor's estate for their benefit; since to hold otherwise would defeat 
the purpose of the bequest.

2. Wiixs (6 111 A—75)—Construction—Hotchpot — What must he
HROUOHT INTO.

A testamentary provision that the testator's children should bring 
into hotchpot any money, property or interests received by them 
under any marriage settlement so that the amounts received hy each 
child under the will and such settlements should aggregate a de
signated amount, is a “direction to the contrary” under a marriage 
settlement of real property to the elTect that a child should, in order 
to share in the testator's estate, bring the settled estate into hotchpot 
at a fixed valuation unless the testator should by will “direct to the 
contrary.”

3. WiMJi (8 III A—75)—Construction—Hotchpot — Brixoi.no sirm.ro
PROPERTY INTO—VALUATION.

Under a testamentary provision that the testator's children should, 
in order to share in the residue of his estate, bring into hotchpot any 
money, property or interests received by them under a marriage 
settlement, by which they acquired for life the income only of the 
settled fund, the full fund, ami not merely the present value of the 
life estate at the testator's death, must be brought into hotchpot.

4. Wills (8 III A—75)—Construction—Hotc hpot — Bringing settled
PROPERTY INTO—VALUATION—-TIME OF FIXING,

Under a testamentary provision that the testator's children should 
share in his residuary estate only by bringing into hotchpot in ad
justing their respective shares in such residue, any money, property 
or interests received by them under a marriage settlement, the value 
of the amount settled is to be ascertained, where the trustees have 
power to change the hlfeatmcnts. a- <if tin- date of the settlement and 
not of the testator's death.

\ Kirkewlbright V. Kirkcudbright, 8 Ves. 51, 32 Eng. R. 269. and 
He W illoughby. [1911] 2 Ch. 581, applied.!
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5. Wills (8 III A—75)—Construction—Hotchpot—Bringing nettled
PROPERTY INTO—VALUATION.

On a testamentary provision tlint certain legacies should he set aside 
for the use of the testator’s children on their bringing into hotchpot 
.property received by them under a marriage settlement, and that the 
residue of the testator's estate should be divided among them in 
certain proportions, the settled sums so brought into hotchpot are 
to lie deducted from the legacies and not from their residuary shares.

0. Wills (811107—15IM—Nature of estate or interest created—
Income or support—Bequest for benefit of legatee.

Under a testamentary direction that executors should set aside and 
keep invested a certain sum for the lienefit of each of the testator's 
daughters, which was to be deemed their separate estate, free from 
the control of their husbands, but not to be anticipated, and, in case 
of the marriage of any daughter that a proper marriage settlement 
lie made to carry out the testator's intention, the daughters do not.on 
becoming of age. take the corpus of the fund, notwithstanding that 
the age of twenty-one was fixed as the period of distribution, but it is 
the duty of the executors to bold the settled sums and to pay the 
income only to the daughters for life.

7. Wills (8 III G 7—150)—Nature of estate or interest created—
Income or support—Legacy for investment for benefit of
LEGATEE.

Under a testamentary direction that the residue of a testator's 
estate should be divided among his children in certain proportions 
and to vest immediately on the testator's death, one-third to Is* paid 
each child and the remainder invested by the executors for their 
benefit; and that the share of each daughter should l*e deemed h?r 
separate estate free from the control of her husband, but not to he 
anticipated ; and. on the marriage of any daughter, that a proper 
marriage settlement lx* made to carry out the testator’s intention, 
one-third only of the portion of each daughter in the residue vests 
absolutely, the remainder being held by the executors and the income 
only paid them for life.

8. Wills (8 IT0 4—137)—Estate or gift upon condition—Gift of in-
comf—Condition subsequent—Duty of executor to ascertain
WHETHER COMPLIED WITH.

Before paying income to a legatee to whom it was given on con
dition of his keeping up and maintaining certain property is » 
gentleman’s residence in a specified manner, it is the duty of the 
executor to ascertain from time to time whether such condition is 
being fulfilled by the legatee.

Motion upon originating notice by the trustees under the 
will of Samuel Nordheimer, deceased, lor an order determining 
certain questions arising upon the const ruction of the will and 
of certain marriage settlements.

D. W. Saunders, K.C., for the trustees.
7. F. HcUmuth, K.C.. for Roy Nordheimer, the son of the 

testator.
A. W. Anglin, K.C., for Mrs. Gambie, a daughter.
Travers Lewis, K.C., for Mrs. Houston, a daughter. 
Christopher C. Uohinson, for the other daughters.
//. S. Osler, K.C., for the Official Guardian, representing 

issue horn and that may be horn, entitled under the marriage 
settlements of Mrs. Gambie and Mrs. Houston.

ONT.

S.C.
1913

Re

BRIMER.

Statement
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Middleton, J.

October 3. Middleton, J. :—Samuel Nordlieimer died on the 
29th June, 1912, leaving him surviving his widow ( who died on 
the 14th November, 1912), seven daughters, and one son. all 
of whom are of age.

Upon the marriage of Mr. Nordlieimer. a settlement was 
made, dated the 15th November, 1871, by which the property 
known as ••(Hen Edyth” and certain personal property were 
conveyed to trustees. Under the settlement, the land has passed 
to the son in tail, and the entail has now been barred. The per
sonal estate, on default of appointment, has passed to the child
ren in equal shares. The land which passed to Mr. Roy Nord- 
heimer is now of very great value. The share of each child in 
the settled personal estate is approximately $20,000.

During the lifetime of the testator, three of his daughters 
married. In the eases of two, marriage settlements were made. 
In the ease of the third there was no settlement.

The first settlement waa that executed upon tile marriage of 
Mrs. ('amhie, and is dated the 9th October, 1907. The property 
settled was of about the value of $50,000; the settlement is said, 
by a recital, to he on account of the prospective interest of the 
daughter in the estate of her father. The property consists of a 
dwelling-house and of certain securities set forth in a schedule, 
values being attached in each case. The total of the securities 
amounted to $37,000, this being the par value. The trustees have 
the right, with the consent of the daughter, to convert into money 
and re-invest.

The income derived from the fund, up to $1,500 per annum, 
is to be paid to the daughter; then certain premiums on life in
surance policies are to lie paid ; ami the balance of the income is 
to be accumulated. The settlor then covenants to give to his 
daughter “such share and interest in his residuary estate as 
shall he equal to the share of his other daughters under his said 
will,” with the proviso that the daughter “shall not take any 
share in said residuary estate of the party of the first part with
out bringing the value of the lands hereby conveyed to the 
trustees (and whici. are hereby valued for such purpose at 
$14.000) and the stinks, bonds, and securities . . . into 
hotchpot and accounting for the same accordingly, unless the 
said party of the first part shall by his said will direct to the 
contrary.”

Some time after the marriage of Mrs. Houston, by deed of 
the 1st April, 1910, a trust fund was settled for the benefit of the 
daughter, her husband, and issue. This settlement differs from 
the former settlement in that the whole ucome goes to the 
daughter for life, and there is no provision for accumulation. 
There is in the settlement a similar covenant on the part of 
the testator.
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1 he proviso is very different. It rends tlint the daughter 
“shall not take any share in the said residuary estate of the 
Party of the first part without bringing into hotehpot the value 
of the stoeks. bonds, and seeurities . . . and any seeurities 
substituted therefor as of the date of the death of tie- party of 
the first part, and accounting for the same error >, unless
the said party of the first part shall by his said will direct to 
the contrary.”

The testator made his will on the ilth July. 1908. He subse
quently made codicils dated the 10th August, lull, lltli June 
1012. 17th June, 1912, and 27th June, 1012.

The will first provides for the residence of the testator's 
widow at (lien Kdvth and for its upkeep during tier lifetime. 
None of these provisions are now material, save as they may 
incidentally throw light upon the meaning of the whole will.

B.v clause 15, provision is made for the raising of the sum of 
$100.01)0 for each of the daughters of the testator, and $200,000 
for the son.

Ily clause lti. a provision is made for the charging against 
these sums of any moneys which any of the children might re
ceive under the testator's marriage settlement, or which they 
had received under their marriage settlements : and, by clause IS, 
a provision is made for the distribution of the residue of the 
estate among bis children in such a way that the son should re
ceive twice as much as each daughter.*

ONT.
8. C.
1913

lit
Noitn-

Mlddleton. .1.

•C'Iuu-e 1G is set out by the Judge. Clauses 1.1 and 18 aw as follow
”1.1. 1 direct that my executors set apart out of my said c-tate, so soon 

us siillicient money» have l»een realised for that purpose, or s<«t apart 
HiilUeient securities to reu'iso. the sum of #100.(810 for each of my daugli 
ters. and the sum of $200,000 for my son. and that they do invest and
keep such sums invested during the lifetii...... . such children for their
lienetit respectively, and do pay the income arising from such sums » ■ in 
vested to them respectively, subject to the contributions provided for in 
the eleventh paragraph hereof. My executors may expend f<»r the hene.il 
of any child, while under the age of twenty-one years, out of the income •!' 
the share of such child, whatever may he necessary for the advam-ment 
and education of such child : hut so much of the income ns may not. in 
the opinion of my executors, he required for that purpose shall In- aeeuuiu 
lated and invested; and such accumulations shall lie paid to such child 
when the youngest of my children shall reach the full age of twenty one 
years, hereinafter called the period of distribution. If any of my children 
shall die Iwfore the said period of distribution, the share •*»f -neh child so 
dying, and the aeecumulatious in respect of such share, shall he paid or 
applied at said period of distribution as lie or she may by his or her last 
will and testament direct and appoint; and in default of any such direction 
or appointment, the same shall lie divided as in the case <.f an intestacy. 
The shares of my daughters in my estate shall lie deemed separate estate, 
free from the control of their husbands respectively, and shall not he an 
tleipntcd. And in the ease of the marriage of any of my daughters, 1 direct 
that proper settlements shall lie made to carry out this intention.”

“ 18. 1 further direct that the rest, residue and remainder of my pro
perty. or other property over which I mnv have any power of appointment 
or disposition, lie divided by my executors among my children in such 
shares or proportions that each son shall have twice as much as each

•

1
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Tin* several questions which arise upon the will and Roule
ments depend mainly upon the true meaning of those three 
elauses.

To deal with the questions argued in the order in which they 
were presented by counsel, rather than the order in which they 
are set forth in the notice of motion, the first question arises in 
respect of the son’s position, in view of the fact that Glen 
Edyth is given to him by virtue of the original marriage settle
ment. Is this a property which he must bring into hotchpot 
under clause 16! If it is, its value far exceeds the $200,000 
therein mentioned.

The clause in question reads: “16. 1 hereby declare that the 
moneys, property, or interests which any of my children shall 
receive or lie entitled to under the marriage settlement (between 
myself and my wife, dated the 15th of November. 1871, and of 
which William Henry Moulton and William Cameron Chewett 
were the original trustees, and of which the present trustees are 
Melfort Boulton and Nicol Kingsmill), or pursuant to any of 
the terms thereof, or any moneys, property, or interests which 
any of my children shall receive or be entitled to under any 
settlement made or to be made upon the marriage of any of 
them, shall be brought into hotchpot in adjusting the amounts 
so to be set apart; it being my intention that the provision made 
in the preceding paragraph for my said children shall lie sup
plemental to the provision which they or any or some of them 
may receive under any such settlement, to the intent that the 
amount received from any such settlement ami the amount to be 
received under this my will shall make up the said amount of 
$100,000 for each of my daughters, and $200,000 for my son.”

I have come to the conclusion that the testator in this clause 
was not referring to the Glen Edyth property at all, and that 
full effect can be given to the words used—“moneys, property, 
or interests”—by treating them as referring to the personal pro
perty which was covered by the settlement. By the settlement, 
this family residence was treated as a thing apart, and entailed. 
The other property settled was left subject to the power of 
appointment given to the testator’s widow. The whole scheme 
of the testator’s will is, that the son shall have this ancestral 
residence, to lie kept up and maintained, and that he shall have 
a double portion for the purpose of keeping it up and main-
daughter, Min-h «hare* to vent inimeillately U|hiii my ileeeaae; ami that the 
child or children of any decea*ed «on or daughter of mine «hall Voge'her 
have the same «hare a* *uch «on or daughter would have had under thi* 
will if he or «he had «urvived me. And I further direct that one third of 
the share of each «on or daughter in «uch reaidue «hall lie paid over to 
him or her, a* the case may he, upon my youngent child attaining the age 
of twenty-one year*, and that the other two third* lie invented by my 
executor* fur the lieneflt of the «aid children respectively a» hereinbefore 
directed by the fifteenth paragraph of this my will."
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taining it. What the testator desired to have credited upon 
the portions set apart for the different children was, in the first 
place, any sum settled on the marriage of that child, and, in 
the second place, any sum which the child might receive under 
the power of appointment contained in his own marriage settle
ment. In effect his desire was to neutralise in this way the 
power of discrimination given to the widow under the settlement.

This view is much fortified by clause 22, which provides as 
follows : “The bequest of $200,000 to my son. being twice the 
amount left to each of my daughters, is made upon the condition 
that after he comes into possession and ownership of the (lien 
Kdyth property, he shall keep up and maintain the house with 
sufficient grounds about it, not less than ten acres, as a gentle
man’s residence ; and that, in default of his doing this, he shall 
only receive an equal share with my daughters, and that the 
additional $100,000 so forfeited, and which but for this provision 
he would he entitled to under the fifteenth paragraph of this 
my will, shall become part of my residuary estate. ”

This clause could have no operation if the descent of Glen 
Edvth to the son wiped out and more than wiped out the fund 
to be provided for its maintenance.

The next question arises under the two settlements above 
referred to, upon the marriages of Mrs. Gambie and Mrs. Hous
ton. These settlements contain the hotchpot clause above- 
quoted ; each of these clause being operative only “if the testator 
does not by his will direct to the contrary.”

1 think that clause 16 of the will, above-quoted, is a direction 
to the contrary, and is the controlling and operative provision, 
superseding the hotchpot clauses in the settlements. The sums 
received by the children under the testator’s marriage settle
ment, and the sums settled upon the two daughters, are to be 
brought into hotchpot and treated as part of the $100.000 and 
$200,000 to be raised and settled under clause 15.

Then the question is raised, upon what basis are these settled 
amounts to be brought in! In each case, the daughter receives 
less than the fund. Mrs. Cainhie has $1,500 per annum only ; 
Mrs. Houston has the income only. Are they to give credit for 
the present value of the life estate, or are they to give credit 
for the full fund brought into settlement T

I think the latter. In the clauses of his will in question the 
testator is speaking of funds to be settled. He is speaking in 
general terms of the sums which his children have received in 
settlement ; and 1 think that his idea manifestly is, that the sums 
which he has already settled upon any daughter, her husband 
and issue, is to be regarded as ar amount received on account 
of the $100,000 which by the will is to be settled.

The next question raised is as to the time when the amount
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settled is to be ascertained ; is it at the date of settlement or at 
the date of the testator’s deatht Part of the property in each 
ease consists of stock. It is said that this stock has very largely 
increased in value.

The conclusion at which I have arrived is, that the date of the 
settlement is the date which governs. It is astonishing how little 
authority is to be found upon the question. In Thornton on 
(lifts and Advancements, ed. of 189:1, pp. 605, 606, the matter is 
thus dealt with: “Shall the advanced distributee he charged with 
the property advanced at its value when advanced, or when the 
intestate dies, or when the final distribution of the estate is 
made? These questions are usually answered by the statutes 
which provided that the advanced distributee shall he charged 
with the value of the property as of the date of its advancement. 
This is eminently proper; for the property, especially if person
alty, might he of little value at the death of the intestate or at 
the time of the final distribution; and it would he manifestly 
unfair to the other distributees that the advanced distributee 
might have the use of property for many years, and then he 
required to account only for its value less the decrease in value 
from wear and tear and usage. Such is the equitable rule, also, 
aside from any statute.”

The cases cited are American cases, most of them based upon 
the provisions of particular statutes. In many of them Kircud
bright v Kircudbright (1802), s Ves. 61, is relied upon. That 
was the case of an annuity granted to a son. It was contended 
that the annuity bond was not an advancement within the mean
ing of the rule; it apparently being conceded that, if the annuity 
had to he brought into hotchpot, the date of valuation would be 
the date of its grant; the main question being the legality of 
the particular bond. The direction given, without discussion, 
was, that it should he brought in upon the value at the date 
of the grant.

In the present case, owing to the provisions in the settlements 
by which the trustees are given full power to change the invest
ments, it is clear that the reasoning in the extract from Thorn
ton is very cogent. If the property had been lost, the justice of 
charging at the date of settlement would not have been ques
tioned.

The statement of principle by Buckley, L.J., in In rc Wil
loughbyi, [1911] 2 Ch. 581, in the course of a discussion as to 
the date from which interest should he charged, seems to me to 
place the matter beyond question: “Equality under the hotchpot 
clause is to be equality in respect of the testator’s estate, mean
ing by that expression that of which he dies possessed ; that the 
l>enefit accruing during the testator’s lifetime in respect of an 
advance made in his lifetime is a benefit enjoyed, it is true, at
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the expense of the living testator’s povket, hut not at the expense 
of the dead testator’s estate.”

In other words, the testator, by making the advancement, 
desires the capital sum advanced to he treated as a payment pro 
tanto on account of the ultimate portion of the child, lie for
goes the enjoyment of the income of this fund during the rest 
of his life, but neither that income nor any increment of the 
settled fund is, in the absence of special direction, to be credited 
upon the ultimate portion.

The case of In re Willoughby and the earlier authorities- In 
" liées 1881), 17 Ch. !•. 7"!. //- /. Dallmeycr, 1896 1 Ch. 
372, In re Lambert, 118071 2 Ch. lb!)—all go to shew that the 
settled sum is to be treated as a payment made at the date of 
the testator’s death, and that, in addition to this sum, credit must 
be given, in making the adjustment under the hotchpot clause, 
of interest upon it from that date.

The question is then raised whether the settled sums and 
the sums apportioned under the testator s settlement are to be 
deducted from the lump sum mentioned in clause 15 of the will, 
or from the residuary shares under clause 18. 1 think that
clause 16 makes it plain that these amounts are to be deducted 
from the sums set apart under clause 15.

Under clause 15, I think, it is the duty of the trustees to 
hold the sums dealt with by that section, during the lifetime of 
the children, paying them the income. The period fixed for 
distribution is now past; but this does not justify the trustees in 
paying over the shares of the daughters to them. These shares 
are to be held free from the control of the husbands of the 
daughters when they marry, and are to be deemed separate 
estate and are not to be anticipated. Upon the marriage of any 
of the daughters, a proper settlement—which I understand to 
be what is called in the English conveyancing books “a strict 
settlement”—is to be made, to carry out that intention. Put 
shortly, such a settlement will secure the income to the daughter, 
and the corpus to any issue of her marriage.

As to the residuary estate to be divided under clause 18, one- 
third of the residuary share will be payable at once to the daugh
ter, and the remaining two-thirds will be held for the daughter, 
to be settled upon her marriage, as already indicated.

The share of the sou is similarly dealt with. Under clause 15, 
he has a life interest in the $200.000 fund, and he would take 
immediately and absolutely a one-third interest in his double 
portion of the residuary estate ; the remaining two-thirds being 
held in trust.

I do not understand that 1 am now asked to determine 
whether, under the will, the son is absolutely entitled to the 
whole share to be held as indicated.
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I am, however, asked to determine the effect of clause 22. I 
think that it is the duty of the executors, before paying to the 
son the income from the additional $100,000 given him under 
clause 15, to ascertain from time to time whether he is fulfilling 
the obligation imposed upon him by the will of keeping up Glen 
Edyth as a gentleman’s residence.

A question is asked with reference to taxes and insurance. 
There does not appear to be any dispute about this. The son 
is ready to assume and pay the taxes from the date of his 
mother’s death. This is, 1 think, the extent of his obligation.

Costs to all parties will come out of the estate.
Order accordingly.

ONT. WHELAN v. KNIGHTS OF COLUMBUS.
g Ontario Supreme Court, Middleton, J. December 5. 1913.

1913 1. Courts (* I D 1—120)—Jurisdiction over associations—Kkatkh\al
society—Necessity of property rights being involved.

The courts are without jurisdiction to determine whether the estab
lishment of a branch or on-shoot of a fraternal society is ultra lire* 
where no property rights are affected by such action.

[Rigby V. Connoll, 14 Ch.D. 482, applied.]

statement Action for a declaration that the establishment by the de
fendant society of a “fourth degree” as a branch or offshoot 
of the society, and the provisions made for the government of 
the branch, were illegal and beyond the powers of the defend
ant society. The action was originally entered for trial at Ot
tawa, but was. by consent, heard upon a stated case, at Toronto, 
on the 28th November, 1918.

The action was dismissed for want of jurisdiction.
J. J. O’Meara, for the plaintiff.
1). O’Connell, for the defendant society.

yid<neton. j. Middleton, J. :—The defendant society is a fraternal organ
isation, incorporated by an Act of the General Assembly of the 
State of Connecticut, passed on the 29th March. 1882, and since 
then several times amended. . . .

The object for which the body is created is partly insurance 
and partly purely social and fraternal. The corporation is 
given power to adopt a constitution, by-laws, rules, and regula
tions, and from time to time to alter, amend, and repeal the 
same, provided that it shall continue to be governed by the con
stitution then already in force under a similar authority con
ferred by earlier Acts, until such constitution, by-laws, and 
regulations shall have been altered or changed in manner pro
vided by such constitution, etc. Power is given to the corpor
ation to establish subordinate councils, or rather branches and
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divisions thereof, in any town or city of its State of origin or 
any other State of the Union or any foreign country.

The constitution provides that the Order shall be governed 
by a supreme council and State council ; and each local body is 
created a subordinate council, having certain limited powers.

Membership is limited to “practical Roman Catholics,” who 
are initiated, and, according to the original constitution, re
ceive three degrees on passing certain ceremonial rites, the 
nature of which has not been stated, but which, no doubt, import 
certain moral obligations.

The Order has a large membership in Canada, but it has 
never been authorised to transact and does not transact insur
ance business in this Province, its sole function in Ontario being 
fraternal, or, as defined by the constitution, “of promoting such 
social and intellectual intercourse among its members as shall 
he desirable and proper, and by such lawful means as to them 
shall seem best.”

The plaintiff has been a member of the organisation since the 
year 1900. He duly paid his initiation fee, $10, and was ad
mitted to the first, second, and third degrees of the order, and 
has ever since been a member in good standing.

It was deemed desirable by some of those interested in the 
association to institute what is known as “the fourth degree.” 
This degree was intended to be a select body within the parent 
association. Rules and regulations relating to this degree were 
in effect from July, 1902; but new and revised rules were passed 
relating to it in 1910. Constitutional amendments were made 
relating to this degree. Under these and under the constitution 
of the fourth degree, the supreme power and control over the 
degree is vested in the board of directors of the body, and a 
board of government for the fourth degree was established, 
known as the “National Assembly,” with subordinate district 
and local assemblies, each having its own sphere of government 
and its own officers.

I was told upon the argument that the fourth degree was 
established for the purpose of inculcating a spirit of patriotism, 
and that for that reason the membership is, as appears by the 
constitution relating to the fourth degree, confined to citizens 
of the respective countries where membership is sought. Then- 
are certain other requirements which make the fourth degree 
more or leas an eclectic body. Upon initiation into this degree a 
further special fee is required.

The plaintiff attacks all this, mainly upon two grounds. In 
the first place, he says that this is an attempt to confine some 
of the privileges which ought to belong to every member of the 
Order to certain members only ; secondly, that the amendments 
by which this fourth degree is organised are fundamentally
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wrong, inasmuch as they hand over to the board of directors and 
to the different fourth degree legislative bodies certain portions 
of the legislative and administrative powers which by the con
stitution are, and ought to remain, vested in tin- governing 
bodies of the Order itself.

The defendant society in the first place denies the right of tin* 
Court to enter into this controversy at all: relying upon the line 
of authority of which Itigby v. ('onnnll, 14 Cli.l). 482. is the 
leading case.

This contention of the defendant society must. I think, pre
vail. It is not shewn that any property right is affected: and 
in the absence of this, the Courts have no jurisdiction.

I listened to the argument on the other question with much 
interest; and, if it is any satisfaction to those concerned. I may 
say that 1 am rather strongly of the view that in what was done 
there was nothing unconstitutional or improper. I can see 
nothing to prevent the formation, in a fraternal and social 
organisation such as this, of a subordinate body or organisation 
which confines its membership to those qualified by membership 
in the parent society, and which is practically a self-governing 
body, subject to some supervision and oversight remaining vested 
in the parent society.

This matter has come before me as a states! case. The ques
tions submitted in this case do not touch the point upon which 
the case must be determined, that is, the absence of any jurisdic
tion in the Court; and 1 do not think that tin- Court ought to 
deal with a matter in respect of which it has no jurisdiction to 
entertain an action, when that matter is submitted to it in the 
form of a stated case. The parties thus fail to obtain any answers 
to the questions submitted, and 1 think this affords sufficient 
reason to refuse to award costs.

Action dismissed.

Re HAVEY.

Ontario Supreme Court, Boyd, C. September 2*2, 1913.

I. Inhvraxck (* IV D2—*83)—1Tivhtkkh—Appointment ok — Inhir-
AM K MONEYS I’AYAULK TO IN KANTS.

I"niler see. 173 of tin* Ontario Insurance Act. 191*2. a» amended by 
-er. 10 of tla* Ontario Insurance Amendment Act. 1913. | It.S.O. 1914, 
vli. 33|. shares of infant t*hil(ln>n. where no trustee of tin* insurance 
money lias l>eeu appointed by the assurai, will In* payable only to -i 
trustee apjKiinteil by the High Court fitting a» a mint of equity, the 
intention of the Legislature being to keep uniter the InM possible 
protection, moneys intemleil for the benefit of infants, so that the 
corpus will la* forthcoming when the lieneflcinry is vntitleil to eall 
for it; where, however, the fund dm** not exceed $3,000 and is pay
able to the wife and children of the deeea*al. the widow, also lieing the 
mother of the children, the court may appoint the widow a trustee to 
receive the fund.
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2. Infants (| I B—5)—-Coubt ai.iawam i fui» maixti vxm i; ovt m in ONT
pant's kktatk—InsVRAM'K wonky. ------

Tlio geneml rule is that, on mi application to get in tin* slum*» *'•
of infant children under a policy of insurance, the fund must b« 1913
brought into court ; hut under its discretionary power as t i allow ------
a lives for maintenance, the court in a proper ease max dispense with Rk IIavey. 
payment in and permit the trustee to expend the entire 'inn for 
maintenance under an undertaking so to apply.

I It? Hmlth'n Trust*. IS O.R. 327: It? llarrison. IS I*. I!, i ( hit.1 
303. «ml Hr llinnplirirs, IS I’.H. (Out. i 289. referred t|

Application bv the widow ( it Iso the mother of two infants Maternent 
to lie appointed trustee to receive their share of the insurance 
moneys to which their deceased father, who died intestate, would 
have been entitled had he survived the assured.

The fund being only $.">00 the application was granted on her 
undertaking to apply the fund for their maintenance and 
benefit.

By a life insurance policy or certificate, dated the 10th Janu
ary, 189!$. the Catholic Mutual Benefit Association of Canada 
insured the life of James IIavey to the amount of $2.000. payable 
at his death to his wife Catherine IIavey and to his three child
ren. James A. IIavey, Gertrude IIavey, and Minnie McDermott.

James IIavey died on the 15th April, 1913. IIis son James 
A. IIavey predeceased him, dying on the 6th February, 1912.

James A. IIavey died intestate, leaving a widow, Catherine 
IIavey. and two infant children, Catherine Pauline IIavey and 
Anna Gertrude IIavey.

By letters of guardianship issued out of the Surrogate Court 
of the County of Carleton on the 18th July. 1913, Catherine 
IIavey was appointed guardian of the persons and estates of the 
two infant children aforesaid, having given a bond for $500 to 
the satisfaction of the Surrogate Court.

By the Ontario Insurance Act, 1912, 2 Geo. V. eh. 33, see.
175(1), “if no trustee of the insurance money is named or ap
pointed, shares of infants may be paid to the executors of the 
assured, or to a guardian of the infants appointed by the Surro
gate Court, or by the High Court, or to a trustee appointed by 
the last named Court upon the application of the widow of the 
assured, or of the infants, or of their guardian, and such pay
ment shall be a discharge to the insurer.”

By the Ontario Insurance Amendment Act. 1913. 3 & 4 Geo.
V. eh. 35, see. 10, the above-quoted sub-see. (1) of see. 175 of the 
Act of 1912 was repealed and the following substituted therefor:
“175.— (1) If no trustee of the insurance money is named or 
appointed, shares of infants may be paid to a trustee appointed 
by the High Court Division upon the application of the widow 
of the assured, or of the infants, or of their guardian, and such 
payment shall be a discharge to the insurer.”

Pursuant to this amendment, which became law on the 6th
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May, 1913, Catherine Havey applied to the High Court Divi
sion to he appointed trustee for the infants to receive the share 
of the insurance moneys to which their deceased father vould 
have been entitled if he had survived the assured, and for pay
ment of the moneys to her.

F. A. Magee, for the :*ant.

September 22. Boyd, C. :—By the latest amendment to the 
Insurance Act, where there is no trustee designated by the 
assured, the shares of infants may be paid to a trustee 
appointed by the High Court, and such payment shall 
be a valid discharge. This amendment restricts the pro
visions of the law repealed, which, from the R.S.O. 1897, per
mitted the Surrogate Court, as well as the High Court, to in
tervene. Acting under 2 Geo. V. ch. 33, sec. 175, the applicant, 
widow of the assured, in July, 1913, obtained letters of guardian
ship for the purpose of receiving the money, $500 (that sum 
being payable to the two infants). But, as the new law 3 & 4 
Geo. V. ch. 35, sec. 10, came into force in May, 1913, the letters 
were and are nugatory for the purpose. Hence this application 
to the High Court. The mother has given security, and she is 
the natural guardian of the infants, both girls, of three and five 
years respectively, and will have charge of them probably for 
many years, and the amount in question is comparatively small. 
The new Act gives a discretion to the Court to dispense with 
security in the case of mothers where the insurance money does 
not exceed $3.000.* These changes indicate that the purpose of 
the amended law is to commit insurance moneys to th super
vision of the High Court as a Court of equity, and to recognise 
the necessity of safeguarding the money of infants. Since 1889 
at least, the policy of the Court has been definitely fixed to keep 
under the best possible protection moneys intended for the 
benefit of infants, so that the corpus will be forthcoming when 
the beneficiary is entitled to call for it.

The rule is, that on any application to the Court with respect 
to the handling or the obtaining of infants’ money the fund 
must be brought into Court; subject, of course, to the discre
tionary power of setting aside so much for purposes of main
tenance. This policy, set forth in many decisions such as lie 
Smith’s Trusts (1889), 18 OR. 327, Hr Harrison (1899), 18 
P.R. 303, and He Humphries (1899), 18 P.R. 289, has in effect 
been recognised by the Legislature.

•Sub-sect ion (3) of hoc. 175 of the Act of 1012, an amended by sec. 10 
of the Act of 1913, provide*: “Where insurance money not exceeding 
S3.(too is payable to the wife and children of the assured, and some or all 
of the children are infanta, the Court may appoint the widow of the assured, 
if she is the mother of such infants, a* their guardian without security, 
and nueli insurance money may he paid to her as such guardian."

5
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The present case may fall within the exception which per- ONT.
mits the whole fund to go out to be applied for the welfare of g c
the infants by the mother as occasion arises. The mother is to 29,3
be appointed trustee under the Act, and the share of the children ----
is to be paid to her, on her undertaking to apply it for their Re Havey. 
maintenance and benefit. Boyd. c.

The fixed sum provided by the new regulations is to be 
allowed for costs.

Ordtr accordingly.

McIntosh v. wilson. man

Manitoba Court of Appeal, lloicell. CJ.M., Itichards, Perdue, Cameron. -----
atui Hagfjart. JJ.A. \ui-oinber 24. 1913. C. A.

1. Landlord and tkxaxt 16 111 V—55)—Liability ok landlord fob dr- 1813
FECTIVR VRKMIHKS—CoVKXANT AO A INST LIABILITY.

A lessor of unfumisheil premise* is not answerable for dnmages 
occasioned his Icnnnt hy reason of tliv defective condition thereof 
■where the former did not covenant to keep them in repair, hut ex
pressly stipulated for freedom from responsibility for damages from 
such cause, and where the lease contained an acknowledgment that 
the tenant had examined the premises, and that no representations as 
to their condition or as to repairs had been made by the lessor.

[Itobbine V. ./one*. 15 C.B.X.S. 221; Une v. Cox. (1897J 1 
Q.IL 415; Cavalier v. Pope, [190(1] AX'. 428: and Chappell v. Gregory,
34 Beav. 250. followed ; Grown v. Toronto General Uo*j)ital. 23 Q.R.
599; and Cameron v. Young, [19081 A.C. 17(1. referred to.]

2. Landlord and tin ant (1111C—55)—Liability of landlord for de-
FKCTIVK I'RLMIHKS—COVENANT AGAINST LIABILITY.

A lessor's covenant to supply steam for heating demised premises 
does not give him such possession anil control of the heating system 
and radiators as to render him liable to n tenant as on an implied 
covenant to keep the premises in repair, for the fall of a radiator 
that was insecurely fastened to the wiling, where the lease expressly 
negatived the lessor's duty to repair, and also relieved him from lia
bility for all damages occasioned by defects in or accidents to any 
part of the heating plant or service.

Appeal by the defendant from a judgment for the plaintiff statement 
in an action against a lessor for injuries occasioned a tenant by 
the fall of a radiator which was insufficiently fastened to a 
ceiling of demised premises.

The appeal was allowed.
J. C. Collinson, for the plaintiff.
J. Avid, for the defendant.

Perdve, J.A.:—This is an action by a tenant against his Perdue, j.a. 
landlord in respect of damages caused by the fall of a radiator, 
being part of the fittings for steam heating in the demised 
premises. These premises consisted of a suite of rooms in the 
basement of an apartment building in this city. The radiator 
which caused the aamage had been attached to the ceiling in 
one of the bedrooms. The object of so doing was to place the
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ni din tor at such a height that thv water formed by the con
densed steam would flow hack to the boiler which was also 
situated in the basement.

The defendant is a contractor and he constructed the build- 
in" in question.

The evidence shews that the radiator was fastened in a very 
insecure and unsafe manner. Two strips of wood were fas
tened to it by screw nails and these strips were nailed to the 
plastered ceiling with ordinary wire nails which the plaintiff 
states were only two and a half inches in length. The thick
ness of the strips was at least seven-eights of an inch, and that 
of the lath and plaster six-eights of an inch. This gave a very 
slight hold to the nail even if it struck the joist. Rut the 
County Court Judge was of opinion that the nails did not reach 
the joists, but simply went into the lath and plaster. The radi
ator was a heavy body, weighing at least a hundred and fifty 
pounds.

The accident took place at about eleven o’clock at night, in 
January last. The tenant had no warning of the unsafe con
dition of the radiator until it actually fell. The weight of the 
structure simply pulled out the nails. In its fall it destroyed a 
child’s crib. Fortunately, the child had been restless and it 
had been taken out of the crib a few minutes before the acci
dent. The radiator in falling also injured a bed and dresser, 
and the steam, water and rust from the radiator and steam 
pipes destroyed a quantity of clothing and other goods. The 
damages were assessed by the Judge at #103 and a verdict for 
that amount was entered for the plaintiff.

The lease was in writing, under seal, and was put in evid
ence. It was prepared by the landlord, and its provisions were 
framed almost wholly in his interest, with a view to guarding 
him against every possible liability on his part, for his own 
negligence or that of his servants or that of other tenants in 
the building.

In considering the question as to the liability of the land
lord for the injury in question, I will refer to the following 
provisions in the lease which, in my opinion, particularly affect 
this question, giving the actual wording as it appears in the 
document

The mill lessee hereby covenants with the lemur oh follows: —
3. That lie ha examined and know, the condition of said premises

and ha. received the -ame in good order and repair except as herein 
otherwise specified, and that no representations a* to the condition or 
repair thereof have lieon made by the party of the first part (the lessor) 
or the agent of said party, prior to or at the execution of this lease, that 
are not herein expressed or endorsed hereon; . . .

4. That said lessor shall not Is- liable for any damage occasioned by
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failure to keep sai<l premise* in repair, ami shall not be liable for any 
damage done or occasioned by or from plumbing, gas, water, steam or other 
pipes or sewerage or the bursting, leaking or running of any cistern, tank, 
wasbstand, water-closet or waste pipe in, above, or upon, or about said 
building or premises, . . .

11. The lessor agrees to furnish steam for steam beating purposes in 
said building from the 1st day of Octolier until the first day of May in 
the succeeding year ; provided, that the lessor shall not lie liable for any 
injury or damage arising from any cause beyond control or from 
any defects in or accident to any of the beating, gas, electric light or water 
plant or service, in the said suite and premises, or from any act of negli
gence of any other tenant, etc.

I think the evidence would justify the Court in finding 
that the premises were in a dangerous condition at the time 
they were let to the plaintiff. But, assuming this finding to 
have been made, what remedy has he against his lessor? It 
is well-settled law that,
fraud apart, there is no law against letting a tumble down house; and the 
tenant’s remedy is upon his contract, if any: per Erie, C.J., in Hobbins v. 
Jonc*. 15 C.B.N.8. 221.

In Lane v. Cox, [1897] 1 Q.B. 415, at 417, Lopes. L.J., 
said :—

There is no liability either on the landlord or the tenant to put or to 
keep the demised premises in repair, unless such liability is created be
tween them by contract. No contractual relation in this respect is im
plied on the letting of an unfurnished house. A landlord who lets a house 
in a dangerous or unsafe state incurs no liability to his tenant, or to the 
customers or guests of the tenant, for any accident which may happen to 
them during the term, unless he has contracted to keep the house in re-

The other two Judges of the Court of Appeal, Lord Esher, 
M R., and Rigby, L.J., agreed with this statement of the law. 
These cases were followed and approved in Cavalier v. Cope, 
[19061 A.C. 428. 1 would also refer to Brown v. Toronto (Sen- 
eral Hospital, 23 O.R. 599.

In the present case there is no evidence of fraud upon the 
part of the lessor. The plaintiff has in fact by the statements 
made by him in the third clause of the lease expressly declared 
that there was no such thing as misrepresentation or conceal
ment on the part of the lessor. Further, there is no covenant 
by the lessor to repair. On the contrary, liability of the lessor 
to repair is expressly negatived. The plaintiff, therefore, has 
no action ex contractu or ex dclirto against the defendant in 
respect of the injury arising from the dangerous state of the 
premises.

It was argued that, liecause the defendant had agreed, as 
part of the contract, to heat, the premises, the plant placed 
and used in the apartment block for heating purposes was
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under the control of the lessor and was not, therefore, nor was 
any part of it, demised to the plaintiff. Assuming that pro
position to have been established, it was argued, on the auth
ority of Miller v. Hancock, [1893] 2 Q.B. 177, that there was 
an implied covenant by the lessor to keep the heating plant 
in a sufficient state of repair. When, however, we examine the 
eleventh clause, we find that the lessor only agrees “to fur
nish steam for steam heating purposes in said building” dur
ing the period specified. But by the fourth clause his liability 
to repair the demised premises is expressly negatived, and 
in the same clause it is declared that he shall not be liable for 
«lamage done or occasioned by plumbing, steam or other pipes.
1 can see no ground on which it can be held that the radiator 
and the pipes within the room in question did not form pail 
of the demised premises. Then we find in the eleventh clause, 
immediately after the agreement to furnish steam, an express 
provision that the lessor should not be liable for damage aris
ing from any defect in or accident to “any of the heating . . . 
plant or service in the said suite and premises.” The inten
tion appears to be clear that, although the lessor agreed to fur
nish steam for heating, he shouhl not be liable for any damage 
caused by defect, want of repair or accident.

For the r«‘asons 1 have given, I have, with great reluctance, 
come to the conclusion that the appeal must be allowed and 
the judgment in the County Court set aside. In view of the 
fact that the defendant let premises which he, as the builder 
of them, knew, or should have known, were dangerous to life 
and property, he should, although he has succeeded in evading 
liability in the present case, be denied any costs either in this 
Court or in the County Court.

Cameron, J.A. :—The general rule is that in leas«‘s no cov
enant will be implied on the part of the landlord to do repairs 
of any kind. lie does not “undertake that the premises will 
receive proper support, or endure during the term, or that 
they are fit for occupation, or for the purpose for which they 
an* intended to be used”: Foa, Landlord and Tenant, 4th ed., 
144. It follows that the tenant cannot recover against the 
landlord for injuries sustained through want of repair: lb. 145. 
This, however, does not do away with the liability of the land
lord to keep in repair thos«* parts of the premises remaining 
under his control, as was held in Miller v. Hancock, (1893)
2 Q.B. 177, and other cases.

There is here no question of representation, as that is ex- 
pivssly excluded by the third clause of the lease.

In England there has grown up an exception to the general 
rule that in the letting of furnished houses and apartments
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an undertaking is implied. on the part of the lessor. that they MAN.
are reasonably fit for the purposes of habitation. In Smith c A
v. Marrable, 11 M. & W. 5, it was decided that there is an im- 19|a
plied condition of law that the landlord undertakes on leasing -----
furnished premises, to let them in a habitable state. According McIntosh 
to Lord Ahingcr. this was so obvious that he thought no auth- Wilson. 
orities were necessary on the point, and that, where the lire- ----

.... . ("«im-rtiu, I X.
mises were not habitable, the tenant was justified in repudi
ating the lease. This exception to the rub* was confined to 
furnished houses in Sutton v. Temple, 12 M. & W. 52. In 
Hart v. Windsor, 12 M. & W. 68, it was held that there is no 
implied warranty in the lease of a house that it is tit for the 
purpose for which it is let, and the decision in Smith v. Mar- 
rabh, 11 M. & W. 5, was distinguished as being the case of the 
demise of a ready furnished house for a temporary residence.
In Wilson v. Finch-Hatton, L.tt. 2 Ex.I). 386. it was decided 
that in the cast* of a furnished house there is an implied con
dition that the house shall lx* tit for occupation when the ten
ancy begins, and Smith v. Marrable was approved; see Gordon 
v. Goodwin, 20 O.L.R. 327. This undertaking extends to every 
part of the premises, hut applies only to their condition at the 
commencement of the tenancy: Foa, 4th ed., 148. The ques
tion has been raised hy the Court of Appeal, whether the ex
ception does not apply to unfurnished houses taken for im
mediate occupation, hut is left open: Bonn v. Harrison, 3 T.L.
R. 146; but until affirmatively answered by that Court, tin- 
law is as above stated : Foa, 4th ed., 148, note.

As to an unfurnished house the rule remains that there 
is no implied warranty on the part of the landlord that it is 
habitable.

The inti-mling tenant U pre*umed to make hi» own iinjuirie» at to it* 
condition, anil, in the ahtence of <.|»ecial wtipulation. he take* the hou*e 
a* it «tends: IS HaMmry 532.

“Fraud apart, there is no law against letting a tumble- 
down house,” and the tenant’s remedy is upon his contract, 
if any: liobbins v. Jones, 15 C.B.N.8. 221 ; Chappell v. Gregory,
34 lieav. 250.

A landlord who let* a limite in a dangeroii* or untafe »tatc incur* no 
liability to hi* tenant . . . for any accident which may happen . . . 
during the term unie** he ha* contracted to keep the imu*e in repair: prr 
Lope*, LI., /«awe V. CW. [IH97| I Q.B. 415. at 417.

Robbins v. Joius is cited with approval in ('avalier v. Rope,
|1906| A.C. 428:—

No duty i* emit upon a landlord to effect internal repair* unie** he 
contract* to do no: prr Lord .lame* of Hereford, at p. 431.

It is stated in 18 A. & E. Encyc. 224, that,
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when there are concealed defects in the demised premise*, attended with 
danger to an occupant, and which a careful examination would not dis
cover, but which are known t«< the landlord, the latter i* under an obli
gation imposed by law to reveal them, in order that the tenant may guard 
against them; and upon the landlord’s failure to perform such duty he 
will heroine liable for whatever damages naturally result to the tenant 
therefrom.

This is also stated in other words in 24 (’ye. 1114:—
Kven in the absence of express covenant to repair, where the landlord 

leases the premises with the knowledge of latent defects therein, which 
he conceals from the tenant, lie is liable for all injuries resulting to the 
tenant from such defects in the premises.

In Finney v. Strclc, 12 A. & E. Ann. (’as. 510, various auth
orities an* cited for the above, and in particular a decision of 
the Supreme (’ourt of Tennessee, when* it was held that the 
landlord, in the case of a lease of unsafe premises, is liable, 
if he knows of the defect or could discover it with reasonable 
care and diligence. We were also referred to Slccfcl v. /<Roths
child, 1 A. & E. Ann. Cas. 676.

This is. no doubt, the view taken by the Courts of the 
United States, and there is much in the view to lie commended. 
In the earn* before us the owner of the building was also the 
contractor who erected it, and it can fairly be argued that 
he, through his agents and workmen, was cognizant of the con
dition of the structure.

I do not find, however, that the distinction so drawn be
tween defects that are apparent and discoverable by inspection 
and those that an* latent and not discoverable with ordinary 
care and diligence has been recognized by the English auth
orities, which we are bound to follow. The English decisions 
have gone so far as to recognize an implied warranty or con
dition in the case of furnished houses (that they are fit for 
habitation), but have not as yet gone further, though it was 
intimated in Bunn v. Harrison, 3 Times L.K. 14b, that the ques
tion might, to a certain extent, still In* held to be an open one. 
Until, however, a direct ruling to that effect is given, we 
are obliged to follow the decisions of the English Courts, and 
hold that there is no implied warranty or condition applicable 
to this case.

It was argued that, inasmuch as the defendant was hound 
to heat the premises, the radiator was part of the general 
heating system used in the building under his control and that 
therefore lie remains liable. We were referred to 24 Cye. 
1115; Miller v. Hancock, | 189:t| 2 Q.B. 177, and Iowa A part- 
nu nt Co. v. Hirschi I, 24 A. & E. Ann. Cas. 206. But the radi
ator here was clearly part of the demised premises. It was in
tended so to be and was in the possession and under the con-
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trol of the tenant. The obligation of the landlord with respect 
to it was to keep it with steam during the stipulated
period. It cannot he reasonably said that the defendant re
tained control of the radiator in the sense that lie retained 
control of the stairways or halls used in common by all the 
tenants ami by strangers. The eases cited on this branch do 
not seem to me applicable.

Apart from the foregoing considerations of general appli
cation. we have in this ease a document under seal containing 
elaborate provisions defining the rights ami liabilities of tic* 
pa rt ies.

The lessc- is 1 “to keep clean and in good ami perfect 
order and condition all furniture, fittings and fixtures in said 
building” (clause 6): he agrees that he has received the pre
mises in good order and repair, that no representations have 
been made in regard thereto, ami that he will return the same 
in as good condition as when entered upon tclause 3). The 
lessor is not to he liable for damage by failure to keep in re 
pair or for any «lamage «lone “by or from plumbing, gas. water, 
■team or other pipes” (clause 4). The h-ssor agrees to furnish 
steam heating, but is not to lx* liable for “any injury or «lam
age arising . . . from any «lefects in or accidents to any of 
tin* h« gas, eh'ctric light or water plant or service in the
Maid suite or premises” (clause 11).

Here, then, is a contract under seal and the ra«liator in 
question, a part of the Imnting plant in the suite, is clearly 
included in the contract, am! the «lefemlant is declared free 
from liability for any damage arising from a defect in the 
heating plant. On the other lutml. tin* l«‘ssee is I «mini to k«*«*p
in order all fixtures ami fittings in tin- premises. It «l«>cx ........
to me, therefore, that tin* express provisions of this contract 
I«nuI to no other conclusion than that the defendant is exon 
erat«*«l from liability.

I am c ~ that the appeal must Is* allowed.

II.MUiAKT, J.A.:—I'ndcr the «lemise in question there is no 
implied obligation to the tenant that tin- house is or shall con
tinue fit for the purpose for which it is lcas«>d. There is a 
contract for title which amounts to a covenant for quiet pin 
session.

Baron 1‘arke. in Hurt v. Windsttr, 12 M. & W. fiH. »t p. 85, 
says :

There i> no uuth«irity for *aying that the*e word* imply a contract 
for any particular Mute of the property at the time of the demine and 
there are many which «dearly *hew that there in no implied contract that 
tin* property nhall continue tit for the purpoac for which it is demined.
. . . It appear*, therefore, to u« to lie clear upon the old authoritie*. 
that there ie no implied warranty on a lea** of a house, or of laml. that
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it is. or shall Im*. reasonably lit for habitation or cultivation. The im
plied contract relate* only to the estate, not to the condition of the pro
perty.

The plaintiff urged that there was a duty which the defen
dant owed to the plaintiff, and a breach of that duty was evid
enced by the character of the accident and cited some American 
authorities to support his contention ; but I cannot find any 
Knglish eases along those lines.

The Knglish authorities do not support that proposition. 
A landlord who lets an unfurnished house in a dangerous condi
tion. lie being under no liability to keep it in repair is not liable 
to his tenant or to a person using the premises for personal in
juries uing during the term and due to the defective state 
of the house : Lorn v. Cox, 11HÎI71 1 tj.ll. 415. See Cavalier v. 
Popo, 116061 A C. 428; Cameron v. Young, [19081 A.C. 176.

Here the rights and obligations of the respective parties 
are settled by the demise in writing signed and sealed by the 
plaintiff and the agent for the defendant. This lease was pre
pared by the defendant and contains all the stipulations that 
an ingenious lawyer could suggest for the protection of the 
lessor, hut it is unimpeached, and we have to interpret it.

Clause indicated as 3, stipulates that the plaintiff 
bus examined «ml know* the condition of Haiti premlae* . . . and that 
no representation* uh to the condition or repair thereof have been made 
by the party of the Hr jart (the lessor).

And clause 4 provides
that th« huid lessor shall not lie liable for any damage occasioned by 
failure to keep said premises in repair and -hall not lie liable for aiiv 
damage done or occasioned by or from . steam or other pipes,
and in clause 11, it is covenanted
that the lessor agrees to furnish steam for steam heating purposes in said 
building from the M day of October until the 1st day of (May in the 
succeeding year; provided that the lessor shall not lie liable for any in
jury or damage arising from any cause beyond control or from any 
defects in or accident to any of the heating . . . plant or service in
the suid suite or premises.

1 have eliminated from the different clauses what does not 
apply to the questions involved in this suit.

The relations between the parties are contractual and are 
definitely set out in the writing, and if the plaintiff ever might 
have had any claim for such an accident, he has contracted 
himself out of his remedy.

The plaintiff strongly urged that the radiator which broke 
loose from its fastenings was not a part of the demised pro
mises, and that it was retained in the possession and control of 
the defendant. I could not agree with this contention. The 
surface at any rate which radiated the heat was a part of the

46
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demise, although under the last proviso the defendant hail .1 
«nullified property in it and control for tin* purpose of furnish 
ing the steam heating.

i must say that I would like to have been able to support 
the plaintiff's verdict. Some American cases are authority for 
a more humane law, and some of our Canadian •fudges, in aim 
ilar cases, have said they would like to follow them. The fore 
going is tin- English law.

We must, however, give force to the written agreement de
liberately entered into between the parties.

The appeal should he hIIowimI, hut the defendant should 
not have his costs in the Court below or of this app«*al.

Howell, C.J.M., and Richards, J.A., concurred.
A pinal allowed.

Re INSTALLATIONS, Limited.

Mhrrtn Supreme Court. Heck. ./. December 1. 1913.
1. CflRPORATIOXS AMI COMPAXIKM (I VI FI—34111—'WlXIII XU-fP—Alt* «»

ixsm.vr.xcY.
A winding up order is authorized under the Dominion Winding-up 

Act. R.6.<\ IttOrt. eh. 144 (nee. 11). on proof of an execution re
maining unsatisfied against the company for fifteen day* after it* 
goods were levied upon, although there may not have heen a default 
of aixty day* following the demand for payment under *ee. I of the 
Act; the latter section doe* not affect clause (h) of sec. 3 as to in 
solvency presumed from execution* remaining unsatisfied.

2. VOBPOKATIOXH AND COMPANIES (I VII)—337»)—KkKMT «IP WIMilMi-tf
OKIlKR—EXMTTIOX A XII IXTKHPI.KAHKH.

Where during the pendency of Interpleader proceedings lietwc**n 
execution creditors of the company and claimants of the g«*id* seized 
the company consents to a winding -up order which is made without 
notice to execution creditor*. the latter may. on a motion to stay 
proceeding* under the winding-up order. !*• given leave to proceed 
with the interpleider issue ii|Hin which the winding-up order hnd 
operated as a stay, and to apply again for the further dis|Nwal of 
the rights of the parties after the trial of the issue.

Motion to set aside a winding-up onlcr or to stay proceed
ings thereunder until the determination of an interpleader is
sue between claimants in respect of property of the company 
ncized on executions against it.

•s'. IV. Field, for the Orest West Supply Co.
C. It. O'Connor, for Paul Max Shubert.

Reck. *1 :—This is a motion to set asi«le or stay proceed* 
ings under a winding-lip ortb-r made under tin* Dominion Wind
ing-up Act. Il S C. 1906. eh. 144. The pidition for the winding 
up order s«»t forth :—

I. That the company was lnmr|Kirated under the Provincial Companies 
Ordinance in 1012. with it* head nfilcc at Edmonton.
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2. That tin* nominal capital «took wan #25.000. of which $8,000 wo a 
niibeerlbed, of which $0,050 was paid up.

3. That the company was immediately organized and commenced busi- 
ne*H and was still carrying on business.

4. That the petitioner—Paul Max Rhubert—was a creditor to the 
amount of $7,000. past due. for moneys advanced to the company.

5. That the company was unahle to pay its debt* as they became due.
0. That on July 12. 1013. the fireat West Supply Co. obtained judg

ment against the company for about $000. on which execution was issued 
and that on July 13. the aheriff seized certain goods of the company, and 
romains in possession of them.

7. That on August 13. 1913. the Mainer Electric Co. obtained judg
ment against the company for nlxrnt $900 and issued execution which is in 
the sheritrs hands.

8. That both judgments are wholly unsatisfied.
9. Thn* according to the annual statement of the company, made on 

June 30. 1913. the assets of the company were $33.000 and the liabilities 
$32.000. but the amount of the assets is over stated by reason of the fact 
that “many of the assets are difficult to realize upon and are only worth 
the amount of such valuation to the company in the course of its business 
and will not bring more than 50 per cent, of such value if sold."

The winding-up order wns made by myself on September 5, 
191 It. The motion to set aside is made on behalf of the Great 
West Supply Co. It is claimed, in the first plaee. that there 
was no jurisdiction to make the order, on the ground that the 
company was not shewn to he insolent within the meaning of 
that term as declared in sec. 3 as interpreted by sec. 4. I think 
there was jurisdiction because the facts brought the case within 
see. 3, clause (A). which. I think, is in no way affected by sec. 4.

Clause (A) is:—
If it permit* any execution issued against it. under which any of it» 

good*, chattels, land or property are seized, levied upon, or taken in exe
cution. to remain unsatified till within four day* of the time fixed by the 
sheriff or proper officer for the sale thereof or for fifteen day* after such 
seizure.

This condition was shewn to exist.
There are some facts which it is necessary to state and con

sider. An interpleader summons was taken out by the sheriff 
on August 6. on an affidavit of the bailiff of the sheriff, alleging 
notice of a claim to the goods seized under the execution of tie* 
Great West Supply Co., by Paul M. Shubert (the petitioner 
for the winding-up order) and Max Wenzel, under a chattel 
mortgage. An interpleader order was made on August 20. 
Shubert & Wenzel, the claimants, being made plaintiffs on the 
issue, and the Great West Supply Co. and the Mainer Electric 
Co., defendants. Although this interpleader order was made 
hv myself. I have no reason to suppose that I had any recol
lection of it. or that the fact of there being an interpleader 
issue pending, and the circumstance of Shubert being a secured
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creditor and om* of the claimants, were brought to my notice on 
the application for the winding-up order and no reference to 
this condition of things appears in the material upon which the 
winding-up order was granted. That order was in fact made on 
an affidavit of Shubert, verifying the petition, and the consent 
of the company, and without notice to anybody. The result of 
the winding-up order is a stay of the proceedings on the inter
pleader issue (sec. 22). It is urged that, under the circum
stances above detailed, the obtaining of the winding-up order 
was improper and an abuse of the process of the Court, and an 
unjust interference with the rights of the execution creditors, 
parties plaintiff in the interpleader issue. 1 am not at all sure 
that had I been informed of all these facts and circumstances
I should bave made the winding-up order—the making of such 
an order being discretionary (see. 14). I feel sure I should 
not have done so without notice to the execution creditors. I 
shall not, however, set aside the order now. In the light of the 
case of lie Crigghxtonc Coal Co., [1906] 2 Ch. -'$27. I think 
the order I should now make is to stay all proceedings under 
the winding-up order until the trial of the interpleader issue, in 
order that the petitioners’ claim in that issue may be properly 
investigated, with the restriction that, inasmuch as on Septem
ber 11, an order was made for the licpiidator to continue to 
carry on the business, he is to continue to do so until further 
order. Upon the determination of the interpleader issue the 
present applicant may renew bis present motion, or he or any 
other party interested may move for such other order as may be 
thought proper. The costs of this application will be reserved 
to be dealt with on the subsequent motion.
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robinson v. McCauley

(Decision No. 2.)
Manitoba Court of \ppml, Hotcrll, VJ.M.. It irha ni*. Dertlue, Cameron ami 

Hatpiart, JJ.A. December S. 1913.
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Wlu-n* lam! was conveyed to ami tin- title registered in the name of 
a creditor merely as security for a debt, it was not hound, under see. 
2(f) of the Judgment* Act. It> M. 1002, ch. Hi. by the subsequent 
registration before the «ale of the land by the grantee, of a judgment 
against the grantor, where the conveyance was not attacked until 
after the latter sale and the payment of the aur|iluw (almvc the debt 
■eeured to the debtoi without no!....... 1 ineh judgment.

[Itohinnon v. McCouley, 13 I).UR. 437. affirmed.]
2. Feu o LENT COM KY A NI EH tllll—Hi I—l'XJVST CREEERENt K—CONVEY

ANCE of land ah heccrity- -Insolvency, wiiat is.

A transfer of land to a creditor a* security for a debt will not lie
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net aside under sec*. 38 a ml 39 of the Assignment* Act. K.SM. 1902. 
eh. N, ns a fraud on the grantor'» other creditor*. where the land was 
actually worth and was subsequently sold for more than the amount 
of all his indebtedness, notwithstanding that at the date of the 
transfer he did not have ready money enough to pay all his creditors, 

[//obi a atm v. McCauley, 13 D.L.R. 437, affirmed.]
3. Fraudulent conveyance» mill 10)—Preference—Conveyance of

LAND AH HKCVRITY INTENTION TO DELAY OR HINDER CREDITOR». 
I'mler sees. 38 and 311 of the Assignments Act, It.S.M. I1NI2. eh. 8. 

a conveyance of land as security for a debt of the grantor to a creditor 
who was not aware . f the former's financial condition, and who did 
not knowingly obtain un unjust preference, will not be set aside in 
the absence of evidence shewing that both parties intended to prefer 
or defraud the grantor's creditors, unless it is attacked within the 
sixty days specified in the Act.

\ltobiiiHon v. McCauley, 13 D.Ij.11. 437. affirmed.]

Statement Appeal by the plaintiff from the judgment of Curran, J., in 
Robinson v. McCauleyt 13 D.L.R. 437.

The appeal was dismissed.
A. E. Iloskin, K.C.. and IV. .S'. Morriicy, for the plaintiff.
C. I\ Wilson, K.C., and E. I\ Garland, for the defendant.

The judgment of the Court was delivered by 
Huwvit, r.j.M. Howell, C.J.M. :—The conveyance to Gunn was absolute in 

form, and he properly procured a certificate of title in his own 
name with all the rights and powers which such title gives.

The learned trial Judge finds that the land was vested in 
Gunn as security for the indebtedness due him and he further 
finds that Gunn had power to sell the land, apparently even 
without the consent of McCauley, and apply the proceeds. 1st, 
in payment of a mortgage then upon the property ; 2nd, in pay
ment of his own claim, and 3rd, to pay the balance to McCauley.

There is ample evidence to support this finding. Gunn in his 
uncontradicted testimony says:—

And he offered me the land for the account, or I could take it as 
security. ... I told him if the land was sold and the proceeds were 
more than the amount of the account, that he could have the difference. 
The evidence shews that upon this understanding the property 
was absolutely vested in Gunn. The position of Gunn was that 
the absolute title to the property was vested in him with power 
of sale without the concurrence of the grantor and the only right 
which the latter would have would he to ask for an account of 
the purchase money. Before sale perhaps McCauley might have 
a right of redemption, that is, a right to prevent tin* sale, hut 
after the side that right was gone.

Both parties agreed, as they lawfully might, thaï without re
gard to the Land Titles Act. Gunn should hold, sell and convey 
the land as owner and account only for money. If the land w-as 
mortgaged to Gunn under the Act he would have no title to the 
land and could only cut out McCauley hv proceeding in the
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manner by that Act provided. They chose not to take that 
course. The parties agreed to a different course and McCauley 
agreed to divest himself of all title and make Gunn his trustee, 
as he lawfully might Gunn sold the land and conveyed it away 
ns agreed upon, and he further accounted to McCauley for the 
purchase money, ns he had agreed to do, without any notice or 
knowledge of the plaintiff's claim, unless the registration of the 
judgment alone is notice and is a charge on this money.

The effect of a registered judgment is provided for* by see. 3 
of eh. 01, R.S.M. 1002. which states that
the -‘«id judgment shall . . . hind and form a lien nnd charge on all
the lands of the judgment debtor.

Section 2, sub-sec. (/) defines “lands” to he 
every estate, right, title ami interest in land or real property both legal 
and equitable.

In no place in the Judgments Act is there any statement 
that the registration of a judgment shall be notice, nor is there 
any provision to that effect in the Real Property Act; but appar
ently it might be charged upon the title of a debtor under sec. 81 
of that Act. The principle of that Act is the registration of the 
title and not of instruments, and 1 would expect to find on the 
title only the certificates of judgments against the registered 
owner; but, without deciding anything on this subject, 1 cannot 
see that this last mentioned section charges Gunn with notice of 
the judgment.

Suppose the debtor had granted to the plaintiff a transfer 
of his claimed equitable right and also an assignment of the 
moneys in case of sale, still, if Gunn hail no notice, lie could quite 
safely pay over the money to the debtor. The difference between 
statutable notice and actual notice is thus expressed by Lord 
Redesdale in Vmlrnvooil v. Courttowu, 2 S. & L. 41 :—

Actual notice might hind the conscience of the partie*, the operation 
of the Hcgiatry Act may hind their title, hut not their conscience.

Certainly in this case Gunn’s conscience is not hound.
Under the old Registry Act the question as to the effect of 

subsequently registered instruments binding parties acting 
under prior registered instruments has frequently been dis
cussed. In the case of Pirrn v. ('amnia Permanent, 2f> O.R. 
671. affirmed in appeal, 23 A.R. (Ont.) 516, it was held that 
where a mortgagee under a duly registered mortgage advanced 
money on his mortgage after the registration of a subsequent 
mortgage, without actual notice thereof, the prior mortgagee was 
protected. In the case of Hutson v. Voiliers, 10 A.R. (Ont.) 154 
al 11ll. Mr. Justice Maclennan, in a dissenting judgment, held 
that the registration of a mechanic’s lien affected a prior re
gistered mortgagee with notice, and Mr. Justice Ferguson fol
lowed him in the first judgment in Pitrn v. ('amnia Pi nnam nt.
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24 O.R. 426; hut was reversed by the Divisional Court and the 
Court of Appeal, as above referred to.

The position taken by the Ontario Court, it seems to me, is 
amply supported by English cases referred to, and fully dis
cussed in that case, and if this was a ease under the old Registry 

McCavlbt. Act, I should have no difficulty in holding that Gunn was fully 
—— protected in acting under his prior registered instrument with-

out actual notice.
If. as was argued, the debtor had an equitable estate in this 

land the Act gives the plaintiff ample means to protect himself 
against the transfer by Gunn ; the plaintiff could have registered 
a caveat against the title.

The defendants fully complied with all the requirements of 
the Real Property Act and placed the title in such a way that 
Gunn could, and should, convey without reference to the regis
ter, and I know of no duty or statute requiring him to search.

I think that in this case where the grantee had the absolute 
title and power to sell and convey, and was only required to 
account for the purchase money, the registered judgment, at all 
events after the sale, did not hind or make a charge on the pur
chase money in Gunn’s hands, he having paid or otherwise dis
posed of it without notice.

Whether the statute did away with legal and equitable estates 
and created in their place a “registered estate” and whether a 
person, who, under the old law, was the owner of an equitable 
estate which he could convey like real estate, has now only a 
right to bring an action and charge the “conscience” of the 
registered holder, nee 1 not in this case he decided. See ('roivlry 
v. Rfrfjthril, |1899] A C. 374 at 390.

The question also whether this right of action is tangible 
enough to he hound hv a registered certificate of judgment can 
also lie passed over.

The subject is discussed in several Australian cases, and in 
Hogg on Australian Torrens System, at 796, 881, 972. The 
author states that these equitable rights which exist only by the 
right to charge the conscience of the holder of the title are mere 
personal rights, and do not create equitable estates as usually 
understood in English Courts.

Without, however, in any way deciding these last mentioned 
questions, I would dismiss this appeal with costs.

Appeal dismissed.
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GONYEA v. CANADIAN NORTHERN R. CO. SASK.
(Decision No. 2.) 8. C.

Nankatchewan Supreme Court, llaultnin, C.J., Lamont, Brown, orui 
Elwood, .1.1. November 16, 1818.

1913

1. Master axi» servant (#11 A 2—#9)—Liability of master—Corns» 
of employment—Saskatchewan Workmen's Compensation Act. 

Where a railway employee in injured while removing person» 1 1m*- 
longings from the defendants' ear with the permission of the defend
ant company, the accident is one arisimr out of ami in the course of 
his employment for which lie is entitled to compensation under the 
provisions of the Saskatchewan Workmen’s Compensation Act. even 
though an action brought hv him at common law for damages had 
lieen dismissed on the ground that at the time of the accident lie 
was on business of his own and was a mere licensee, if the accident 
occurred during the time he was in defendants' employment, 

ifdoni/ca v. C.X.R., It D.L.R. 812.‘ iillirmetl on an e<|unl division.I

Appeal by the defendants from the judgment of Newlands, 
J., Gonyea v. Canadian Northern It. Co., 9 D.L.R. 812.

J. N. Fish, for the appellants, defendants.
G. II. Barr, for the respondent, plaintiff.

statement

Haultain, C.J., concurred with Elwood, J. IleulUIn, C.J.

La mont, J. :—This is an appeal from a decision of my bro
ther Newlands awarding compensation to the plaintiff under 
the Workmen’s Compensation Act for injuries received while 
in the defendants’ employment. The plaintiff was employed 
by the defendants as a night watchman in their yards at Re
gina. His hours of employment were from 7 p.m. to 7 a.m. 
He was under the authority of the hostler, whose instructions 
it was his duty to obey. His duties were chiefly to look after 
the engines brought out of the roundhouse by the hostler, and 
to keep up steam until they were taken possession of by the 
crew, and to take charge of incoming engines from the time 
the crew left them until the hostler was ready to take them 
in the roundhouse. On the evening of March 28, the plaintiff 
went to the roundhouse a little before 7 p.m. On his way down 
he had been informed that one of the defendants’ conductors, 
How, by name, had brought down some clothes and bedding be
longing to the plaintiff from a point up the line where he had 
previously been working. When the plaintiff reached the 
roundhouse, he suggested to the hostler that he should not ring 
in for work just then, hut he would go to How’s van and get his 
clothes. The hostler said : “Well, these engines have got to he 
got in, and you had better go ahead and attend to these engines, 
and you will have lots of time to go up before the train goes 
out in the morning. ” The plaintiff rang in and went to work.
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About three o’clock in the morning, the plaintiff went to the 
coal-chute on the engine that was to take How’s train out of 
town. He fixed up the fire, and left the engine there in charge 
of the crew. He then went to the yard office to ascertain when; 
How's van was situated. Finding that it was up at the west 
end of the yard, he went to the main line, and then west until 
he reaehed the van. lie then transferred his elothing to the 
yard engine, which was standing on the adjoining track, and 
started to return along the main line. Alter walking a short 
distance, he came to an opening in a lin< of cars which were 
standing along the side traek. It was his intention to go 
through this opening, and then in a northerly direction straight 
to the roundhouse. When he looked through the opening to
wards the roundhouse, he saw that the engine for the next pas
senger train was being taken from the roundhouse to the coal 
chute. Both the roundhouse and the coal chute were on tracks 
which ran north-westerly from the main line, but the coal chute 
was much nearer to the main line. The plaintiff, seeing the 
passenger engine going to the coal chute, and knowing that it 
was his duty to take charge of it there until the crew came on, 
altered his course from the direction he had intended to take 
to the roundhouse, and continued his course along the main 
line, intending to take another opening which would enable him 
to go in a direct line to the coal chute. When he had gone 
about 25 yards, and before he had reached the second opening, 
he was struck by the yard engine and injured.

On cross-examination the plaintiff gave the following evid
ence :—

y. Well, in the ordinary course of your work, I suppose, you would 
hav<- been nowhere about that part of the yard? A. Well, that is » thing 
I can't swear to.

y. Well, how long were you there? A. I was there from .lanuary to 
March.

y. When working in that way, had you occasion at any other time to 
visit that part of the yard? A. Yes, sir; I had been sent up to the point 
where I got struck, only on traek No. I. instead of the next track, to the 
main line, with oil for engines which had been forgotten.

On re-examination he was asked :—
Q. Vnder what circumstances were you at that spot before? A. I 

went up there to put stores on the engine.
y. Was that part of your duty, part of your work? A. Yes.
y. What do you mean by stores? A. I mean oil and waste.
Q. And after doing your duty in tint vicinity, how did you return 

to the roundhouse? A. Walked down the main line same way I was 
going the night I got struck.

For the defendants two grounds of appeal are set up;—
111 That the learned trial .lodge erred in bidding that the plaintiff's
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absence from duty at the time of the accident was with the permission 
of the defendant»;

(2) That the learned trial Judge erred in holding that the accident 
arose out of ami in the course of the employment of the plaintitT by the 
defendant*.

The first of these grounds cannot be supported. The state
ment of the hostler can only mean that the plaintiff would have 
time to go for his clothes before How’s train went out. It was 
understood by the plaintiff* as giving him permission, ami there 
was no evidence that it was not so intended. He, therefore, 
went for his clothes with the defendants’ permission.

The defendants’ second contention presents more difficulty. 
To be entitled to succeed, the plaintiff* must shew that the acci
dent arose out of and in the course of the employment.

In Purer v. Providntt Clothing and Supply Co., 11911 ] 1 
K.B. 997. at 1003, Buckley, L.J., says:—

The words "out of" necessarily involve the idea that the accident arises 
out of a risk incidental to the employment. An accident arises out of 
the employment where it results from a risk incidental to the employment 
as distinguished from a risk common to all mankind, although the risk 
incidental to the employment may include a risk common to all mankind.

The risk of being struck by a train in a railway yard, where 
trains are constantly passing to and fro, is a special risk to 
which every one employed in such yard is liable, and is inciden
tal to the employment. The plaintiff’s accident, therefore, arose 
out of his employment. Did it arise “in the course of" his 
employment?

Counsel for the defendants contended that the cases cited 
by the learned trial Judge were distinguishable from the case 
at bar. in that those cases the partaking of the meal by the work
man was necessary for and contemplated by his employment.

As was pointed out, however, by Lord Justice Farwell in 
Gilbert v. Owners of Sham Trawler Nizam, [1910] 2 K.B. 
555:—

The necessity for food no more urine* out of hi* employment than the 
necessity for sleep. The man who i* crushed by » falling wall on hi* em
ployer'* premise* while he i* eating hi* dinner recover* compensât ion be
cause lie i* entitled to lie on the spot by virtue of hi* contract of employ
ment. and not because lie wn* eating hi* dinner; but it i* no part of hie 
contract of employment that be should go home or eat or drink or sleep 
at home or anywhere el»e.

In Low v. General Stram Fishing Co., 11909] A.C. 523, the 
plaintiff ’s husband was employed as watchman of certain traw
ler* moored to a quay. He had to provide himself with food 
and refreshment. This his family usually brought. On tlv 
night in question they failed to bring it, and I.e went to a near
by hotel, where In* got half a glass of whisky and a glass of beer. 
Returning after a short absence, he proceeded to descend a fixed
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ladder attaehed to the quay, for the purpose of getting aboard 
one of the trawlers, and in doing so he slipped and was 
drowned. In connection with his duties it was occasionally 
necessary that he should be upon the quay. In an action for 
compensation it was held by the House of Lords, the Lord Chan
cellor and Lord Gorell dissenting, that the accident arose out 
of and in the course of the deceased’s employment. The ground 
upon which the majority seemed to base their judgments was 
that, although the deceased was away without permission, he 
had, when the accident happened, returned to the scene of his 
employment, and, having returned, was in the same position as 
if he had not left it. As put by Lord Atkinson, at 538:—

His field of operation, so to apeak, embraced this quay, the trawlers, 
and the means of approach to each of them. At the time the accident 
happened he had a right to be at the place in which he actually was.

In their dissenting judgments, the Lord Chancellor and Lord 
Gorell took the view that, in descending the ladder to get into 
the trawler, the deceased was merely in the act of returning 
from an unlawful excursion for his own purposes.

In Moore v. Manchester Liners, Limited, [1910] A.C. 498, 
a seaman employed on a steamship in port went ashore with 
leave, bought necessaries for himself, and spent some time in 
drinking. On returning to the ship, while attempting to climb 
a ladder insecurely fixed between the quay and the ship, he fell 
into the water and was drowned. It was held that the accident 
arose out of and in the course of his employment. In giving 
judgment, Lord Lorebum said, at p. 500 :—

If the question lie whether an accident befell him “in the course” of 
that employment, the first inquiry is, Wes lie doing any of the things 
which he might reasonably do while so employed ? A -teaman going ashore 
without leave is not doing what he might reasonably do. He simply quite 
his employment for the time. Otherwise, if he goes ashore with leave, 
for the employment is continuous and implies leisure, as well mi labour. 
The next inquiry is. did the accident occur within the time covered by 
the employment? A man engaged for so many hours a day is in the 
employment only during those hours. If engaged for a month continu
ously day and night, he is in the employment during the whole month, 
except, of course, during any time lie quits the employment. The last 
inquiry is, did the accident occur at a place where he may reasonably 
be while in the employment. In some classes of work, especially where 
the engagement is intermittent, for so many hours a day, the place is 
the actual scene of his labour, a railway or quarry or factory. In other 
classes of work, where the engagement is continuous for day and night 
over a period of time, the place is wherever he may reasonably be during 
that time. And so, to sum it up. I think an accident befalls a man "in 
the course of" his employment if it occurs while he is doing what a man 
so employed may reasonably do within a time during which he is em
ployed, and at a place where he may reasonably be during that time to 
do that thing.
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In a subsequent case, that of Kitchenham v. Owners of 88. 
Johannesburg, f 1911 ] A.C. 417, a steward on board a ship in 
port had liberty to go on shore without special leave. He went 
ashore for his own purposes. On returning he fell into the 
water between the quay alongside which the ship was moored 
and the ship. It was held that the accident occurred “in the 
course of” his employment, but did not arise ‘‘out of” his em
ployment. When this case was before the Court of Appeal. 
Fletcher Moulton, L.J., after a eonsideration of the case of 
Moore v. Manchester Liners Limited, 11910] A.C. 498, said, 
(1911] 1 K.B. 523, at 526:—

I connider it therefore to In* Mettled that when a ship i* in port and a 
sailor goes on shore with leave, his employment is not interrupted there- 
l.y

And, when the Kitchenham case was before the Lords, the 
Lord Chancellor, in giving the judgment of the Court, said that 
Fletcher Moulton, L.J., had correctly stated the decision of the 
House in Moore v. Manchester Liners Limited, (1910] A.C. 498.

We must take it, therefore, as established law that, if a 
seaman goes on shore with leave, the continuity of his employ
ment is not broken. Does a seaman stand in this respect in a 
different position from any other workman during the hours of 
employment of that workman T I cannot see that he does.

The result, therefore, would seem to be that, if any work
man, during the hours of his employment, with the permis
sion of his employers, ceases working for a short time for pur
poses of his own, the continuity of his employment is not there
by impaired. By granting permission the employer in effect 
says: “Your time is mine, hut I will give you the short period 
you require.” If, however, no permission is given, or the cir
cumstances shew that the time taken was not to be considered 
the employer’s time, the workman ceases his employment if he 
goes about his own business. In the case at bar the plaintiff had, 
as I have found, permission to go for his clothes at the time he 
did go for them. His employers made him a gift of the neces
sary time. I am, therefore, of opinion that he was “in the 
course of” his employment when the accident occurred.

I am also of opinion that he was in the course of his em
ployment for another reason. When he got back -to the first 
opening of the line of cars, he intended going through that 
opening, and thence straight to the roundhouse ; but. seeing the 
passenger engine going to the coal chute, and knowing that it 
was his duty to take charge of it there, he altered his course 
and continued down the track. His continuing down the track 
was not for his own purposes, but to perform his duty in re
spect of that engine. From the evidence quoted above it seems 
to me that when the accident occurred he was back within the 
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SASK. ambit»of his employment, and from the moment he altered his 
Jj’jJ’ course to take charge of hia engine, he watt ill the performance
1913 of Ilia duty, lie waa. therefore, doing that which he might

reasonably do at a place where lie might reasonably be, within 
(toNYKA the time during which he waa employed.

C. N. IV Co. The accident having, in my opinion, ariaen both out of and 
t course of the plaintiffs employment, the judgment of

the trial Judge should be affirmed, and this appeal dismissed.

Hrown, J. :—This is an action brought by the plaintiff to 
recover damages for injuries sustained while in the defendants’ 
employ. He waa at the time employed as night watchman, and 
his duties as such are set out in his own evidence as follows:—

Q. What were your duties as night watchman? A. I always understood, 
to look after the engines when they were put outside the roundhouse by 
the hostler, and keep water in the boiler and keep up «team until such 
time as the fireman or engineer would come round to take charge of

Q. Were there intervals in the night when there were no engines there 
to lie looked after? A. Yes, sir.

Q. During those intervals was there any particular duty that you had 
to |ierform? A. I have always, when I have done watchman's duty, I was 
expected to watch engines, and that is all I was expected to do.

i). When there were not any engines there, what would you have to 
do? A. I would have to wait around until there was.

Q. You might explain now the hostler’s duty, what it had to do with 
you? A. The hostler tikes out all engines that is ordered, and brings in 
engines when they are brought in from the road when the crew leaves them, 
and takes general charge of the shop.

Q. Have you any duties in the roundhouse? A. It is my own free will 
whether I do or not. I am not compelled.

l). Your duty is to take charge of the engines and keep the fire going? 
A. Yes.

Q. Your duties, you say, were those of a watcher? A. Yes, sir.
Q. You sometime* did other things around the roundhouse? A. Oh, 

I have helped the fellows out.
Q. And you have told us you were not compelled to do that? A. I was 

not compelled to do that, no.
Q. Your duties as n watcher you have already told us about. They 

were apparently to take care of engines before they were taken out by 
the crew and after they had been abandoned by the erewt A. Yes, sir.

Q. Until they were in the hands of the roundhouse employees or until 
they were in the hands of the crew, is that it? A. Yes.

These engines which the plaintiff was required to look after 
would invariably lie left somewhere on the track leading from 
the main line to the roundhouse, and it w-as not necessary that 
the plaintiff should ever leave the region of this track in at
tending to the engines as night watchman. The plaintiff had, 
during part of the summer of 1011. worked for the defendants
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at Pindlater as pumpman. He left that place and the defen
dants’ employ in September and came to Regina. He again 
entered the defendants’ employ as night watchman shortly after 
the beginning of the year 1912. In the meantime he had worked 
for other persons. When leaving Pindlater, the plaintiff had 
left behind him certain clothes and bedding. On the evening ( 
of March 28, 1912, while the plaintiff was going to his work as 
night watchman, he was informed by conductor How, who was 
in charge of one of the defendants’ freight trains, that he f How) 
had brought the plaintiff’s clothes and bedding from Find- 
later in his van, where they were at that time, and How in
sisted on the plaintiff taking these clothes out of the van that 
night, because, as he said, he was going out of Regina in the 
morning and did not know when he would return again. When 
the plaintiff arrived at the roundhouse, he informed tin “host
ler,” being the man under whom he worked, of what How had 
told him. At about three o’clock on the morning of March 29, 
the plaintiff went to the van mentioned, for his clothes, and, in 
going at the time he did, he claims he did so with the per
mission of the “hostler.” This permission was obtained before 
the plaintiff started work the prior evening. The plaintiff’s evi
dence on this point is as follows:—

Q. What «lid yon request of the hosier or Hiiggest in regard to those 
clothes? A. I suggested that before I would ring in for work I would 
go up to How's van and get my clothes, that How was standing waiting for 
me to go up ami get the clothes out of the van. ami after I got the clothes 
I would liegiu to work.

Q. That is you would not he charging up time against the company?
A. No.

Q. And what did the hostler say? A. The hostler says: “Well, these 
engines have got to he got in, and you had lietter go on anil attend to 
those engine.-., and you will have lots of time to go up before the train 
goes out in the morning.”

Q. Is the hostler the man under whom you w««rk? A. At the night time, 
when the foreman is not there, ves.

The van at this time was standing towards the west «‘lid of 
tin- defendants’ yard, on a track adjacent to the main line of 
the defendants’ railway; and in reaching the van the plaintiff 
walked along the main line in a westerly direction, having 
first gone to the yard office to ascertain exactly where the van 
was located. He obtained the clothes and placed them on the 
yard engine, which at the time was on a track close to the van. 
The plaintiff then proceeded to return to his work, and in do
ing so walked back along the main line in an easterly direction; 
and, when he came to a point when* he intended leaving this 
line to go south towards the roundhouse, lie saw an engine pro
ceeding from the roundhouse in an easterly direction towards 
tin» coal chute. This engine was one which the plaintiff was
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supposed to take charge of. «ml ho decided to take the shortest, 
route to resell it. In taking this route lie proceeded further 
along the main line. While so doing he was struck down by 
the very yard engine on which he had placed his clothes, and 
was injured.

The learned trial Judge dismissed the ’s claim at
common law, on the ground, among others, that at the time he 
received the injuries he was attending to his own business. The 
plaintiff then * to have damages assessed under the Work
men’s Compensation Act. and the learned trial Judge assessed 
the damages at $700, holding that the plaintiff was entitled to 
such damages because the accident occurred on the defendants’ 
premises and during the time the plaintiff was in the defend
ants’ employment. The defendants now appeal from that de
cision.

The following questions are involved in this appeal :—
111 Wan the plaint ill' away with the permission of the defendants?
(2) Assuming that he was. did his action in so going away constitute 

a “break" in his employait nt until his return, notwithstanding such per
mission?

(3) Did the accident arise “out of" the employment ?
(4) Did the accident arise “in the course of" the employment?
I have come to the conclusion, not without some difficulty 

and hesitation, that all of these questions should be answered 
favourably to the plaintiff.

A study of the cases decided under the English Act, which, 
in so far as the matters at issue are concerned, is identical with 
our Act, shews a tendency, and it seems to me an increasing 
tendency, on the part of the Courts, to construe the Act very 
liberally in favour of the workman. I am of opinion that the 
conversation which took place between the “hostler” and the 
plaintiff constituted a permission to go, and that the “hostler” 
would have authority to grant such permission. 1 am further 
of the view, not without some hesitation, that in so leaving with 
such permiss on there was no “break” in the employment un
der the circumstances of this case. The plaintiff got permission 
to go and went at a time when he was not busy; and, although 
he went for his own purposes, it was because of the urgency on 
the part of the defendants that the clothes must be taken out 
of the van that night. There cannot, I think, be any question 
that the accident arose out of the employment. It was some
thing reasonably incidental to the employment, and would not, 
in all probability, have happened had it not been for the em
ployment, and that appears to be sufficient to bring it within 
the Act: Clover Clayton d* Co. v. Hughes, 11910] A.C. 242; 
Bonus v. Nunnery Colliery Co., 119121 A.C. 44; Moore v. Man
chester Liners Limited, 119101 A.C. 498.

C1B
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This brings me to a consideration of tin* last question, “Did SASK. 
the accident arise in the course of the employment?” I was. s ~c
during the argument of this appeal, strongly of the view that 1913

an accident could not be held to have arisen in the course of the -----
employment unless it happened within the sphere or ambit of Gojm.A 
the employment. This would seem to he the view expressed C. N. R ('< 
and emphasised in many of the English decisions bearing on the Br^", 
point; and, if that were the correct view of the law. I would 
not hesitate to hold that the plaintiff in this case could not re
cover. In my view, he had not at the time of the accident as 
yet returned to the ambit or sphere of his employment, it is 
clear from the plaintiff’s own evidence which I have already 
quoted that his work required him to be where, and only where, 
engines were left by the crew or were to be taken possession of 
by the crew, and that this was invariably on the track leading 
to the roundhouse. The place where the van in which the 
plaintiff’s clothes were was situated several hundred yards away 
from this track, as was also the place where the accident oc
curred. It was. in my judgment, looking to his employment, 
and apart from the permission granted as aforesaid, absolutely 
unreasonable that the plaintiff should In* where he was at the 
time of the accident. He was several hundred yards away from 
where lie was required to be, and therefore he had not returned 
to the ambit of his employment. The mere fact that at tin- 
time of the accident the plaintiff had altered his course in order 
to take a short cut to his immediate work does not. in my op
inion. make any difference. Ilis action in that respect did not 
bring him any more within the ambit of his employment than 
if he had pursued the course which he at first intended to tak«*.
He was not thereby doing something for his employers ; lie was 
simply taking a short cut to get back where lie could do some
thing for his employers. Hut, in view of what has been laid 
down in Moore v. Manchester Liners Limited, 11910] A.C. 498. 
as interpreted by tin* later case of Kitchenhnm v. Owners of SS. 
Johannesburg, 119111 A.C. 417, and 119111 1 K.B. 523, it do»*s 
not seem necessary that the workman should have returned to 
the actual sphere of his employment at the time of the acci
dent in order to recover. In the Moore ease, a seaman, after 
being ashore with some of his comrades, in climbing over the 
quay to the ship by a ladder, fell into the water and was 
drowned. He was ashore with leave, but for his own purposes.
The majority of the House of Lords held that the accident which 
caused death arose out of and in the course of his employment 
Fletcher Moulton, L.J., in giving judgment in the Kitchenham 
case in the Court of Appeal—and his judgment is approved in 
the House of Lords—distinctly says, in referring to the Moor»- 
case, that the seaman’s right to recover was not dependent on
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whether the seaman was on hoard the vessel or not. Lord Lore- 
burn, in the Moore case, at p. 500, said:—

And ho. to sum it up, I think an accident la-falls a man in the course 
of his employment if it occurs while he is doing what a man so employed 
may reasonably do within a time during which lie is employed and at a 
place where he may reasonably lie during that time to do that thing.

In the ease at bar the plaintiff was where he was at the time 
of the accident with the permission of the defendants, and, 
therefore, where he had a right to be; he was returning to his 
work, and therefore doing what he had a right to do; and the 
accident occurred during the time of his employment. Thus, 
it seems to me. the case is brought within the Act.

I am of opinion, therefore, that the appeal should be dis
missed with costs.

in wood. j. El. wood, J. :—In this case I have had the privilege of read
ing the judgments of my brothers Lamont and Brown.

I regret that I cannot agree with the result which they have 
arrived at.

In Fitzgerald v. Clarke, [1908] 2 K.B. 791», at 799, Buck- 
ley, L.J., says:—

The words ‘ out of" point, I think, to the origin or cause of the acci
dent; the words “in the course of" to the time, place, and circumstances 
under which the accident takes place.

That is, in determining whether the accident took place “in 
the course of” the employment, we must consider the time, 
place, and circumstances under which it took place.

In Harding v. Itrynddu Colliery Co., [1911] 2 K.B. 747, 
at 753, the same Lord Justice says:—

l want to add something lest this judgment should lie misunderstood. 
The question is not whether the man in the course of his employment went 
to a forbidden place. If that Ik- it. there may Ik- simply serious and wilful 
misconduct, and lie may be.entitled to recover. The question is; Has 
the man done an act outside the sphere of his employment, or has he in 
doing an act within the sphere of his employment been guilty of serious 
and wilful misconduct! If it lie the former, he is not entitled to recover; 
if it Is- the latter, lie is. l>-t me give an illustration as to the place. Sup
pose a man is employed in a factory, and his duty is to go tir and fro 
in the factory to carry goods, ami lie is told that he must always go by 
this passage and return by that passage. I am supposing a rule or re 
gelation simply for the purpose of freedom of circulation in the faeton. 
If lie goes by the passage by which he ought to return, he will have broken 
a rule as to place, but he will not be out of the course of his employment ; 
he will lie there for the purpose of his employment, doing an act within the 
sphere of his employment, carrying goods or whatever it may lie. but do
ing it in a forbidden way.

In Meiorc v. Manchester Liners Limited, [1909] 1 K.B. 417, 
Hi 428, Fletcher Moulton, L.J., says:—
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It. «ufiicos if it lui|)'|kmioiI on an occasion which was a normal incident in SASK. 
the employment. In the present case—that of a fireman on a ship—the 
employment is a continuous one, not ceasing during the time that the
ship is in port, ami it must have been contempl tied between the parties ___
that from time to time lie would he permitted to go on shore to obtain (Îonyka

needful supplies of various articles; and the evidence as to the sele.tion r>
of Sabbath's store, and its announcement to the crew as the authorized * ^ * 11
house for purchasers, would itself lie conclusive on this point if specific Kiwnod. J
evidence were needed. Such visits on shore were, therefore, to my mind,
normal incidents of the employment, and an accident due to the dangers 
of access to the ship when the fireman in the course of his duty was
returning thereto on such an occasion appears to me to lie a typical
example of an accident arising out of ami in the course of his employment 
under the general principle which I have above enunciated.

The facts in the above case make it distinguishable from 
tin- ease at bar. There it was a normal incident of the employ
ment that the deceased should go to and from the ship, and any 
accident happening while he was going to and from the ship 
would he "in the course” of the employment.

In the case at liar the duties of the deceased did not take 
him to the part of tile property of the defendants where the 
accident occurred. He had once before gone there, hut not 
as part of his duties. It was on an isolated and special occa
sion. Was then the act of going for his clothes, over a portion 
of the defendants’ property that his duties did not take him to,
“outside the sphere of his employment?’’ I think it was.

Was the occasion a normal incident of the employment, or 
was it contemplated between the parties? I think not.

If the time during which the accident takes place is alone 
sufficient to determine whether it is in the course of tin* em
ployment, there would he no necessity for considering the place 
or the circumstances.

Kuckley, L.J., as quoted above, seems to he of the opinion 
that one should also consider the place and the circumstances, 
as well as the time. This seems to me to be the correct view. 
Considering this ease then in the light of the place and circum
stances, 1 am of the opinion that the accident did not arise in 
the course of the employment.

I would allow the appeal.

Appeal dismissed on an 
equal division.
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Ontario Supreme Court (Appellate Division), Meredith, C.J.O., Mac la r en, 
Magee, and Hodginn, JJ.A, December 1, 1913.

1. Appeal (XVITL5—515)—Review ok facts—Findings ok court—Con
flicting TESTIMONY.

Where a finding i*f a referee or matter on conflicting facts wat af
firmed by a judge on an ap|M*llate court will not ordinarily »li*-
turh the finding on a nmmil ap|H*al.

2. Corporationk and companies (| V F 3—2W2)—Shareholder’s liabil
ity—Fraud ah a defence—Waiver after discovery.

A ttuWrilier to «Nsupany shares will lie listed as a contributory for 
■the amount unpaid thereon in a winding-up proceeding, although hi' 
Hulmcriptiun may have Inmmi indmfd by a fraudulent prospectus, if. 
after discovery of the fraud, the subscriber elects by his conduct to 
remain a «harehobler inst<Nul of repudiating liability on his subscrip-

| Re \ational Hunker 0>.. Worthington's Case. ID D.L.R. (143. 1 (>.
W.N. 1077. aflinned.J

Statement Appeal by K. I*. Worthington from an order of Meredith,
('.*1.0.1'., 10 D.L.R. 643, 4 Ü.W.N. 1077, dismissing without costs 
an appeal from an order of the Master in Ordinary, in a pro
ceeding for the winding-up of the company, under the Dominion 
Winding-up Act, placing the appellant on the list of contribu
tories for $3,760, the balance due upon a subscription for $5,000 
worth of slum*.

The appeal was dismissed.
W. E. Haney, K.C., for the appellant.
,/. .1/. Ferguson, for the liquidator, the respondent.

Meredith. C.J.O. The judgment of the Court was delivered by Meredith, ('. 
J.O. :—The winding-up order was made on the 6th July, 1911, 
and the appellant had, on the 27th of the previous January, 
begun an action in the High Court to rescind and set aside his 
subscription for 50 shares made on the 12th January, 1907, as 
having been obtained by fraud, and the action was at issue 
when the winding-up order was made. The action was tried 
before the Master in Ordinary on the 28th March, 14th and 2«th 
June, and 4th October, 1912, and lie found the issues in the 
action in favour of the defendants, and settled the appellant on 
the list of contributories in respect of 66 shares.

The evidence as to the alleged misrepresentation by which, 
as the appellant alleges, he was induced to become a subscriber 
for the shares, was conflicting, and the Master gave credit to 
Adams, a witness for the respondent, preferring it to that of 
the appellant and three of his relatives, all of whom are seeking 
to be released from their subscriptions for shares, on practically 
similar grounds to those relied upon by the appellant; and the
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Master's finding was concurred in by the Chief Justice, from 
whose judgment the appeal is brought.

In such a case as this an appellate Court is rarely warranted 
in reversing the findings of fact ; hut, if the question were merely 
one as to the weight of evidence, the appellant would not have 
satisfied us that the Master’s conclusions were wrong ; on the 
contrary, I think that he came to a right conclusion on the evi
dence.

As we have come to this conclusion, the appeal fails; hut, if 
there were doubt as to its being a proper conclusion, the further 
fact, which the Master has found, that the appellant, with full 
knowledge of the true facts as to the matter with respect to 
which the representations are alleged to have been made, elected 
to remain a shareholder, that his finding is concurred in by the 
Chief Justice, and that there was ample evidence lo warrant it, 
is fatal to the appellant’s case; and the appeal must be dismissed.

We were asked by the appellant’s counsel, if we should be 
against him, to vacate the winding-up order; but it is not open 
to us to do so. even if we were of opinion that it was wrongly 
made. This decision will not, however, prejudice any applica
tion which the appellant may be advised to make to vacate or 
set aside the order.

For the same reasons which influenced the Chief Justice to 
give no costs of the uppeal before him. we may properly leave 
the respondent to bear his own costs of this appeal.

Appeal dismissed.

fife v. McLaren

IA##ow« .hiir IHslrit‘1 ('mut. Na*kalrhnc*ni. Juili/r Ihimln/. District •/»»/;/'. 
Xonmber 12. 191.1."

Solicitors ( § 11 C 2—35)—Lint on costs awarded client 
Adverse garnishment.]—Hearing in a garnishment proceeding.

(). Ilenson, for attaching creditor.
The claimants in person.

Judge Ouselby held that on a successful appeal from a sum
mary conviction and an order being made quashing same with 
costs against the informant, the appellant’s solicitors have a 
claim in respect of their solicitor’s lien on the amount of such 
easts in tin* bands of the informant or paid into Court, by him, 
under a garnishee summons issued by a creditor of the appel
lant in the District Court which will be given priority over the 
garnishment proceedings on an intervention therein by the 
solicitors as claimants. I‘al grave v. McMillan, 31 N.S.R. 489; 
ami Williams v. McDongal, 12 W.L.R. 381, applied.
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1913 1 loose .fair Dial riel Court, Saakatrliri'-nn, Judge Ouaetey, Dintrirt Judy<.
November 7. 191.1.

Records and registry laws (§111 B—16) When registra
tion complete — Failure of rt gistrar to enti r on record. \ — 
Trial of a replevin action against the conditional vendor under 
a lien note contract, reserving title to him until the chattels 
should he fully paid for. The question at issue was whether 
the statute R.S.S. 1909, eh. 145. “respecting Lien Notes” had 
been complied with in so far as the vendor’s rights were con
cerned by his deposit of the document evidencing the conditional 
sale with the registration clerk in a case where the latter had 
omitted to record it in the registration hook.

J. E. Chisholm, for plaintiff.
W. H. Willoughby, for defendant.
Ji’dgk OusELEY, District Judge at Moose Jaw, gave judg

ment for the defendant. He said: 1 am strongly of the opinion 
that it is not sufficient merely to leave the instrument with the 
clerk, hut that the instrument is not registered until it has been 
entered in the registration hook kept for that purpose by the 
clerk. In Trinder v. Hay nor, 56 L.J.Q.H. 422. an interpleader 
action, the plaintiff filed a hill o!\salc of horse and mare with 
the registrar of bills of sale. The registrar failed to transmit 
an abstract of the registered hill of sale to the registrar of the 
County Court within the district where the chattels were situ
ated, and it was held that this did not void the hill of sale, which 
had priority over the execution of the execution creditor, who 
had searched the register of the County Court and found no 
registration of any hill of sale affecting the animals, and in con
sequence had filed his execution. 1 adopt the argument of 
eounsel for the defendant that the registration laws are in
tended for the benefit of subsequent purchasers, and it seems 
a reasonable rule that if the first grantee does all that is in his 
power to do to secure to the suhsi*quent purchaser the benefit 
of this notice by the records, lie should not he held responsible 
because the 3 offieer failed to do his duty.

He referred to 6 Cyc. 1086 ; Wade on Notice, 2nd ed., 162. 
and dost v. McCnish, 25 N.8.R. 519, and added: From these 
authorities it appears to me that the plaintiff’s remedy is against 
the negligent public officer and that the defendant has done all 
that the statute requires him to do. It would be practically im
possible for the parties to remain in the office of the registration 
clerk and wait to ascertain whether the clerk carried out his 
duties which the statute imposed upon him, as it might well be 
that the clerk would not be able to transfer all the instruments 
to the register on the same day that they were received.

Judgnunt for defendant.

5



14 D.L.R.] Stevens v. Moritz. wm

STEVENS v. MORITZ. ONT.
Ontario Supreme Court, Meredith, C.J.C.I*. December 1. 191 !.

1. Contracts (#!!<'—140)—Realty balk—Incompleteness of agree
mkxt—Time and mode of payment.

There is not a eumplvtvil ugmMmmt where essential tilings are not 
provided for expressly or tacitly or otherwise; so in an agicement for 
the sale of l.ind, which provided for payment of a comparatively small 
proportion in cash, the only stipulation us to the time fur payment of 
the remainder was as follows: “balance to be arranged by mortgage
1 tearing six |>er cent, interest.” there was an omission of an essential 
part of the agreement, inasmuch as neither of the parties was t.» lie 
at liliertv to iix the terms and mode of payment of the mortgage.

| Krynolds V. Foster, it D.L.R. HM. 4 O.W.X. tltt4. approved. |
2. I'i.kadinu (6 N il F—.'tint)—Demurrer ok preliminary hearing—Points

OF LAW DISPOSING OF CASK.
While a plea of demurrer in a civil action is no longer peniii*-ible. 

it. is still frequently, under Ontario Consolidated Rules 122. I2.T and 
121 (Rules of 1013) not only a privilege but a duty to raine in the 
pleadings and submit for preliminary determination tiny point of law 
Milhttantially disposing of the whole notion.

| Sis* Bristol v. h envahi, 8 D.L.R. 7 "«O. I

S. C.
1913

Action by the vendor lot- specific* performance of an agree
ment for the sale of land.

The action was dismissed.
C. />. Dunbar, for the plaintifl".
If. (lutbrie, K.C., for the defendant.

Statement

Meredith, C.J.C.P.:—The complete alwence of the word 
“demurrer” from the legal vocabulary of the present day, is, 
doubtless, the result of giving a dog a had name : a demurrer 
was a commendable time-saving and cost-saving proceeding; hut 
it was also put to highly technical time-losing and cost-increasing 
uses, and thus came into such had repute that even the name 
seems to have become unbearable, and was obliterated ; and yet 
its better part still remains under a new name, and ought always 
to remain, by whatever name it may he called, though “de
murrer” still holds the mind, whatever the tongue may say. 
And that this case ought to have been heard upon demurrer, 

and inexpensively, instead of being, in the first instance, 
brought down to trial, involving much delay, much greater cost, 
and an unfortunate conflict of testimony between equally highly 
reputable fellow-citizens, 1 consider obvious ; so obvious that I 
would not have mentioned it except that it may he necessary 
to do so in dealing with the question of costs.

At the close of a hard-fought trial upon a question of fact, 
involving such a conflict of testimony as I have mentioned, it 
turns out that there is a vital preliminary question to he con
sidered ; a question which might, and ought early in the action, 
to have been raised and determined under that practice which

Meredith.

67
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is now tlie equivalent of a general demurrer. If the demurrer 
were held to he good, the action was ended ; otherwise the parties 
would he obliged to go to trial; so that, plainly, it was not the 
better course to bring all questions down to a trial, where, after 
all. the demurrer must he considered, and, if given effect to, 
render all the proceedings upon the other question worse than 
useless.

The question raised upon the demurrer is, whether, admitting 
all that the plaintiff alleges as to the extent of the agreement 
entered into respecting the sale and purchase of the land in 
question, there is an enforceable contract for the purchase of it.

There is no dispute as to the facts on this branch of the 
case : the whole agreement, it is said on both sides, is contained 
in the writing in question, ami so no question under the Statute 
of Frauds can he raised; there Is nothing that is not in writing; 
and the single question is, whether that writing contains all the 
essentials of an enforceable agreement for the sale of land.

This question is further simplified, too, by the fact that the 
only point in it is, whether the want of any definite agreement as 
to the terms of payment of that part of the price of the land 
to be secured by a mortgage upon it renders the agreement un
enforceable because incomplete.

That the omission is an omission of an essential part of a 
cont ract, 1 can have no doubt ; and, if so. how can there be spe
cific performanceT Specific performance of what? Of what in 
respect of the mortgage? It must be of something the parties 
had never agreed upon. It must in that respect be a court-made 
contract, not the contract of the parties.

It does not follow that, if the plaintiff cannot have specific per
formance in this case, no one can have specific performance in any 
case in which the parties have not expressly agreed upon all the 
details of the sale; that is far from being so; much may be tacitly 
agreed upon ; and the law sometimes covers terms which need not 
Ik* expressed. But where essential things are not provided for. 
expnnsly or tacitly or otherwise, there is not a completed agree- 
ment ; there is not an enforceable contract.

The fact that delivery and payment are generally concur
rent acts cannot apply, because, expressly, in this case, payment 
is to lie of only a trout one-quarter of the price, the “balance to 
Ih* arranged by mortgage bearing six per cent, interest.”

It is plain, from that which is expressed, that neither party 
was to lie at liberty to fix the mode and time of payment under 
the mortgage. That was to be “arranged” by the parties; and 
was a thing of substance, of very considerable importunée, 
about which there might be wide differences of opinion ; even 
eventually an inability to agree upon them.

The suhjeol was dismissed recently, in the ease of linjnuhls \.



14 D.L.R.] Stevens v. Moritz. 701

Foster. 9 D.L.K. H:W. 4 O.W.N. 094: mid ho I shall not now say 
anything more upon tin* subject which would he hut a repetition 
of that which was in that case said.

On this ground the action will he dismissed, and the defen
dant may have his costs of it, limited, however, to such only 
as relate to this branch of the case, and which would have been 
incurred if the speediest inode of bringing this question alone up 
for consideration had been taken.

The other branch of the case involves several questions of 
considerable difficulty, such as the relationship of the witness 
Oates to the parties in the transaction; whether any misrepre
sentation respecting the land was made by him ; and, if so, what 
would he the effect of it ; questions which need not now, and so. 
as I think, ought not now, to be considered ; nor anything 
further said upon the subject except this: that there was noth
ing in the demeanour of any of the witnesses which in itself 
would incline me to discredit him or her.

Action dismisst d.

ASHBEE v. CANADIAN NORTHERN R. CO.

SiiMkalrhrmin Supreme Court, ttroirn, ./. Xovcmber II. IU l ,‘t.
1. Evidence (HI II I—22U'—l’RKHiwimoNN—An to negligence—Rebut

tal—In.iury to passenger—Derailment.
The presumption of negligence ari*ing from an injury to a piu-vtengor 

a* the re*ult of the derailment of a car at a switch over which many 
pmwenger trains passed daily, is not displaced by the railway com 
pany shewing that the accideiH was caused by the working out <>f un 
insecurely fa-'teinsI Imlt from a switch rod, if the defective (smdition 
should have lievn discovered by ordinary care.

2. Cakhims (# Il V2—401—Who ark passengers—Person outaininu

REDUCED FARE IIY WROXtlFUI. USE OK COMMKBC1AI. TRAVELLER’S CARD 
—SUABILITY OF CARRIER FOR INJURY TO.

The fact that a person who was injured by the derailment of a pas- 
*enger ear. obtained his ticket at. a reduced rate by presenting a com
mercial traveller's eard after lie had censed to lie entitbsl to u*e it. 
doe* not make him a trwpasser on the train -si as to relieve the car
rier from liability.

Trial of tin action by a passenger for damages for personal 
injury by the derailing of a car at a switch.

Judgment was given for the plaintiff.
II. Y MacDonald, and It. I). MacDonald, for plaintiff.
D. II. Clark, K.C., and A. M. McIntyre, for defendant 

company.

Brown, J. :—The defendants have a line of railway running 
from Regina to Prince Albert, which passes through Saskatoon, 
ami operate passenger trains thereon. On March 4. 1912, the 
plaintiff hoarded one of the defendants' trains at Saskatoon,
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intending to go to Regina. lie entered the rear car, which was 
a Pullman, and took a seat in the smoking compartment thereof. 
Tlie railway at this point crosses the Saskatchewan river at a 
distance of from 350 to 400 yards from the station ; and between 
the station and the bridge over the river there is a switch which 
leads to a branch line extension of the defendants’ railway, 
known as the (loose Lake branch. The train in which the 
plaintiff was travelling, after pulling out of the station, pro
ceeded in a southerly direction, and all went well until the car 
in which the plaintiff was riding reached .the switch referred to, 
when the wheels of the last truck of this car left the main line, 
being carried down the (loose Lake branch. The force of the 
engine naturally pulled the truck from the side line, and the 
wheels under this truck were dragged along over the ties of the 
main line. The forward truck lieing over the rails and the rear 
truck being over the ties had the effect of giving the car a sway
ing motion, so that when it reached the bridge it came in con
tact with the bridge, and the result was that the car was precipi
tated to the embankment some distance below, and the plaintiff 
seriously injured.

An inspection made by the defendants’ employees immedi
ately after the accident revealed the fact that the points of the 
Goose Lake switch were slightly open, and the connecting rods 
which were supposed to keep these points in place were discon
nected. These connecting rods were ordinarily held together 
by means of ti holt. This bolt is about one and a half inches 
long and three-quarters of an inch thick. When in place, the 
bolt is inserted through overlapping holes in the connecting rods 
from above, and there is provision for a split key being put 
through the bolt underneath the rods, thus rendering it impos
sible for the bolt to come out or for the rods to become discon
nected. The inspection following the accident to which I have 
referred shewed that the bolt was out and lying on the ground. 
No split key was found, and there is no evidence that any split 
key was ever inserted in the bolt.

The witness Voucher, who was one of the investigating party, 
says that he saw the bolt lying on the ground, but did not look 
for the split key. The witness O’Donnell, another of the investi
gating party, stated that it appeared to him that there was a 
key lying in the snow ; but, when he says that, I simply do not 
believe him. It seems to me that, when these men were there for 
the very purpose of investigating the cause of the accident, 
if there had lteen any split key there they would have seen it 
and emphasized it; and, if O’Donnell did imagine that he 
noticed a split key on the ground, he would have considered it 
a matter of sufficient importance, under the circumstances, to 
make sure of its presence and to have called Voucher's attention
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to it. I a nr of opinion, upon the evidence, th.it. Although pro
vision was made in the holt for the split key. as a matter of fact 
no split key had ever been inserted. It seems clear, upon the 
evidence, that, if the split key had been inserted, the bolt could 
not have been out. and the accident would not have happened. 
The evidence of Voucher is to the effect that the bolt must have < 
worked up gradually and fallen out just tiefore the last truck 
passed the points of the switch, and that in doing so it was only 
what might be expected to happen. The evidence of O’Don
nell is to the effect that, with the bolt out. the jarring caused 
by the train passing over the track would move the points and 
open the switch. These are explanations offered by the defen
dants’ own employees as to the cause of the accident. O’Don
nell stated that he examined this* switch twenty-five minutes 
before the accident, and that at that time he found the same in 
good condition—that he found the points lined for Regina and 
the connecting rods and bolt in place. I may say that this wit
ness did not impress me at all favourably, and it is clear that, if 
the inspection was made at all—which 1 very much doubt—it 
was of the most casual character. It was made while he was 
going home for the night after his day’s work, and he does not 
pretend to state that there was any key in the bolt at that time, 
or that he ever inspected to see if there was any key put in this 
holt, it was Ü’Donnell’s duty to look after the condi
tion of the track, including the switch. Draper, another of the 
defendants’ witnesses, stalled that it was a common thing 
for cars to he derailed at switching points. The switch in ques
tion, being one leading from the main line, over which many 
passenger trains ran, was one where every reasonable precaution 
should have been taken to avoid any accident. There should 
have been a key inserted in this bolt in the first instance, and 
there should have been reasonable inspection to see that neither 
the key nor the bolt was out of place.

The plaintiff having proved that the accident was due to the 
car becoming derailed, the doctrine of ns ipsn loquitur applies, 
and the defendants are bound to shew that they have not been 
guilty of negligence. This they have failed to do. for the reasons 
which I have already stated.

The plaintiff's claim was contesttsl at the trial on another 
ground. The plaintiff, up to the 1st March. 11)12. had been a 
commercial traveller, and had as such obtained a commercial 
traveller’s certificate. This being the case, he was. under the 
defendants’ tariff, entitled to travel at a reduced fare. The 
plaintiff’s home was at Saskatoon; and, being at Regina on the 
3rd March, he purchased a return ticket to Saskatoon ; and, 
when returning to Regina on the 4th March, at the time of the 
accident, lie had in his possession the return portion of this ticket,
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intending to uae it for his transportation. When this tieket was 
purchased, the plaintiff had ceased to he a commercial traveller, 
hut he still retained in his possession his commercial traveller’s 
certificate.

When getting his ticket at Regina, he produced this certi
ficate to the agent, and on the strength of it secured his trans
portation at the reduced rate. It was not suggested that he 
made any representation at that time other than producing this 
certificate. It is contended on the part of the defendants that 
the plaintiff was, under the circumstances, a trespasser, and that 
they were not under any obligation to him. This defence was 
not set up in the pleadings, but I was asked by counsel at the 
close of the case to allow such amendment as would he necessary 
in order to set this defence up. As the evidence on which the 
defence is based was given by the plaintiff himself. I will allow 
the amendment, as I cannot sec that any injustice can he done 
by so doing.

Kven assuming that the mere holding of a commercial travel
ler’s certificate did not entitle the plaintiff to the reduced fare, 
on which point I express no opinion, I cannot accede to the 
defendants’ contention. There is here no suggestion of fraud. 
If fraud had been established against the plaintiff, his position 
would have been quite different. In my opinion, the only right 
which the defendants would have, if any, under the circumstances, 
is the right to recover the difference between the regular fare 
and what the plaintiff actually paid. This is something which, 
it may be, the conductor himself would have the right to insist 
on when the ticket was presented. Up to the time of the accident 
no attempt had been made on the part of the conductor to collect 
any fare; and it is a matter of common knowledge that it is the 
practice of railway companies in this province to allow passen
gers to board their trains without payment of fares or presen
tation of tickets, and to remain thereon without such payment or 
presentation until such time as the conductor has had an oppor
tunity of collecting the same.

I hold, therefore, that the plaintiff was not a trespasser, and 
that the defendants were liable to him for any injury which he 
may have sustained.

This brings me to a consideration of the question of da magus. 
The plaintiff’s injuries were very severe. His head was injured 
to such an extent that a part of the skull had to lie removed, a 
rib was broken, a leg cut, and his back hurt. He was removed 
to the hospital immediately after the accident in a state of un
consciousness, and remained in that state until March 18. He 
did not leave the hospital until August 21), when he went to his 
own home. He had not, up to the time of the trial, been able to 
do any work; and the medical evidence is to the effect that it is
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doubtful if he will ever again lie able to do any work; that one SASK.
side of his brain is capable of performing only part of its func- s
tions. He is a comparatively young man, being only 38 years of 1913

age, and for some time prior to the accident had been earning ■—
$150 per month. As a result of tin- accident, lie necessarily in- Ashhbe

eurred the following heavy items of expense:— c\ X. H. Co.
Hosnitul iifvuiint............................................................. 527.00 „ ,
I Ivin of oxpeii«c at lio*pitul I. «•>
Private nurse*.......................................................... 22.’». (Hi
l)r. Munro'* account . . 1,746.50

Total ............................................*2,500.25
I. therefore, allow as special damages $2,500.25, and as 

general damages, including loss of time and injuries, *7,000; the 
result being that the plaintiff will have judgment for *9,500.25 
ami costs of action.

Judymtnl for pi a in I iff.

CHECHIK v. FINN.

Manitoba kina's Itrnrli. Halt, ./. \oninJirr 111. 1013. MAN.

I. Salk I6III HOtto)—Lux for i»bivk—Likx notks—Taking aftkb hale ^ 3 
—Right of srimKqi KXT i'IRciiahfb.

A lien note to tin- «viler given for iui|miil purchase money hv tin* 
buyer of chattel* long after the transaction of *ile ami after title 
lunl pus*cil to the buyer, will not he effective to confer a title- -u right 
of seizure at against a subsequent purchaser from tin- original buyer 
taking without notice of the original seller’* pretended lien.

I Hirtt v. Foorwtn, 17 Man. 1*K. 2-11 ; ami Col loin \. Mi-Hiolh. I"i 
Man. L.R. Oil. referred to.l

Action by a vendor claiming under a lien note, for the re- statement 
covery of chattels or their value, and damages for their deten
tion. against a subsequent purchaser.

The action was dismissed.
It. .1/. Noble, for plaintiff.
J. I\ Foley, II. 1'. Hudson, IV. /). Latere nee, and II. •/.

8y min y ton, for various defendants.

(iai.t, J.;—The defendant Finn pleads that any dealings he osit.j. 
had with the said goods were had and done by the plaintiffs' 
leave and ns agent of the plaintiffs.

The defendant Smith pleads that the plaintiffs represented 
that Chechik Bros, were the owners of the hay, vegetables and 
wood in question, and of certain cattle, and that lie bought 
the raid goods and paid certain moneys thereon, and after do
ing so, that tin* plaintiffs seized 18 cows and other goods, be
longing this defendant, and have wrongfully removed the same 
from the plaintiffs’ property and converted them to their own 
use.

4.*i—14 D.I..R.



706 Dominion Law Reports. 114 D.L.R.

man. Smith counterclaims -for damages against the plaintiffs,
^ jj (Jordon. Ironside & Farea Co., Ltd., David Finn and Cheehik
1913 Bros. The defendants by counterclaim tile defences.
----  The evidence given on behalf of all parties was very lengthy ;

( hkcmik hiit the main features of it may he described with reasonable 
Finn. brevity.
0^t' j It appears that in the year 1910. the plaintiffs owned t

certain farm at Bird's Hill. Manitoba, and certain milch cows 
and other chattels. The plaintiffs sold the farm to Cheehik 
Bros., receiving a small cash payment on account of the land, 
and on .lune 1. 1911 (being the year following the sale), the 
plaintiffs took from Cheehik Bros, a lien note for $2,200 pay
able on or before September 1, 1911. The note is expressed to 
be given for 20 horses, 4 cows and a lot of other farm imple
ments. and it was provided that the title, ownership and right 
to the possession of the property for which the note was given 
should remain at the risk of the plaintiffs until this note or 
any renewal thereof be fully paid with interest, and that if de
fault were made in payment of the note or if plaintiffs should 
consider the note insecure, they have full power to declare this 
and all notes made by Cheehik Bros, in their favour, due and 
payable forthwith, and they may take possession of the property 
and hold if until the note be paid or may sell the said property 
at public or private sale, etc. In the summer of 1912, Cheehik 
Bros, became financially embarrassed to the extent of about 
$:tr».(K)0. They held a meeting of their creditors and agreed to 
turn over all their assets or equities to Henry Detchon, of the 
Credit Manufacturers' Association, for the benefit of their cre
ditors: but. after some weeks, an arrangement was made by 
which Cheehik Bros, agreed to pay $20,000 or thereabouts, over 
and above said equities.

It was next arranged that Cheehik Bros, should give a quit 
claim of the lands and goods to the plaintiffs, and the plaintiffs 
should give an agreement of sale of the lands alone to Cordon 
and St rot z on behalf of creditors.

The creditors had sent the defendant Finn out to examine 
the property, and lie reported that it was not worth their while 
to take the goods and chattels owing to the outstanding lien 
note on which $1,500 remained due. The farm accordingly 
was conveyed to (Jordon and St rot/..

At or about the end of August, 1912. the defendant Zelik 
Smith came on the scene. Smith is a married man and a for
eigner. He speaks very poor English, but appears to lie an 
honest hard-working man. He was possessed of about $400 in 
cash, and was anxious to secure a farm mainly for dairy pur
poses.

At this period there were 18 milch cows on the property
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The plaintiff Miiyvr Chechik had sown a certain amount of* hay 
ami a vegetable garden.

I’nder the terms ot* the transfer from the plaintiffs to .lam -s 
T. Gordon and Charles Hoy Strut/., the latter, as purchaser, 
agreed to allow the plaintiffs, as vendors, possession of the said 
land until October 1. 1912, or in ease the purchasers should 
sell before that date, they should then give the vendors sixty 
days’ notice to vacate. The time limit had almost expired when 
Smith came forward as a tenant of the farm.

The defendant Finn had been mixed up in business trans 
actions with all tin- Chechik brothers for some years, and Smith 
dealt almost entirely with Finn in his negotiations for the 
renting of the farm and for the purchasing of the cows. hay. 
vegetables, etc. The farm was accordingly rented to Smith.

Finn told Smith that if he wanted to buy the cows, hay, 
etc., he, Finn, could secure them more cheaply than Smith could. 
Finn also gave Smith to understand that he could assist him 
financially in closing out the deal, and for these services Smith 
agreed to pay Finn the sum of $50.

Practically all the information which Smith got respecting 
the ownership of the property was got by him from Finn. Smith 
understood that in some way Gordon. Ironside & Fares Co. and 
the Chechik brothers (that is to say. Mayer Chechik. Louis 
Chechik and Libir Chechik) were interested in the ownership: 
but that Finn had the power of dealing with the property.

After an inspection of the farm and cattle. Smith agreed 
with Finn to buy the cattle, hay. vegetables, etc. for $1.175. 
Smith paid Finn the $50 as agreed, and took possession of the 
form, including the 18 cows and other chattels. Finn knew from 
Smith that the latter had only $400 in cash.

The plaintiffs Chechik & Gold, and the defendants by coun
terclaim Louis Chechik and Libir Chechik. all did business in 
the same building, and. so far as Smith was concerned, all these 
parties were spoken of during tie- negotiations and proceed
ings as “them Chechiks.”

Owing to the transfers which had been made between the 
plaintiffs and the Chechik Bros, and the representatives of 
the creditors, it is somewhat difficult to ascertain the exact 
ownership of the goods in question, including the cows. It 
appears to me that the creditors, having abandoned any claim 
to the goods, the Chechik Bros. were, at the date of Smith’s 
purchase, the owners of these goods, subject to the lien note 
which they had given to the plaintiffs, on which $1,500 still 
remained due. Mayer Chechik practically admitted this also 
in answer to a question I asked him.

As the plaintiffs were obliged to give up possession of the 
farm on or about October 1. they were naturally anxious to
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get rid of tin* chattels, hut Mayer Chechik was very anxious to 
sell them lor cash. However. I find upon the evidence that tie* 
plaintifls authorized Libir Chechik to sell all the chattels, in
cluding lh<‘ vows for $1,170 and to arrange so that tin* pur 
chase money might Is- paid in cash. The parties met. and it 
being well understood by all parties concerned that Smith had 
only $4imi cash, an arrangement was suggested by which Smith 
should give a chattel mortgage on the cattle and other goods 
for an amount sufficient to cover the balance of the purchase 
money, and Smith was quite willing to execute this mortgage. 
Particulars of the chattels were taken down and instructions 
were given to draw a mortgage.

Smith hail paid the sums of $250 and $50 to Finn on the 
purchase, and had also paid Finn $50 as his profit or commis
sion on the deal. Cheques for the two first-men tinned sums 
were handed over by Finn and Smith to the bookkeeper at 
Cordon. Ironside & Fares Co.'s office for safe keeping. Libir 
Chechik admits that the sale was made at the meeting on Sun
day, but says it was to be for cash, and the cash was to be raised 
on mortgage.

A few days afterwards Mayer Chechik appears to have de
cided upon another course of action.

On October 18. 1012, under the instructions of Mayer 
Chechik. a bailiff was sent out to the form, armed with a notice 
addressed to L. Chechik. at Bird’s Hill, stating that Chechik & 
Hold have this day seized the goods and chattels set forth in 
the following inventory to satisfy a claim for $2.20(1 and coats, 
being a lien note now past due, and that lie should proceed to 
have the said goods and chattels appraised and sold according 
to law. unless said claim with costs of this distress be paid. 
Then a pencil note at the foot of the notice mentions 18 cows 
as per lien note. Tin* note, however, only covered 4 cows.

The lien note in question, as I have already pointed out. 
was not given until the year after the sale by Chechik Bros, 
to the plaintiffs, and it was invalid as against Smith, who had 
no notice of it. Sec* llnlt v. Foorgcn, 17 Man. L.R. 241. and 
Colhtm v. Mcf/ralh, If) Man. L.R. 96.

Mr Noble, who appeared as counsel and solicitor for the 
plaintifls. stated in answer to a question from the Bench, that 
at that time the plaintiffs insisted on getting their cattle by 
hook or by crook, and the above was tin» method adopted. As 
a matter of fact, as I have already found, the cattle were not 
owned by Mayer Chechik. but by the Chechik Bros, subject to 
the lien note.

Not only were the cattle seized and taken axvay. but Smith 
and his family were warned not to touch any of the hay or 
vegetables, and the latter. Iieing left in the ground, were, of
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cours»*, rendered useless by frost. The plaintiffs contend that 
any negotiations which they had in connection with the goods 
were with Finn, and that they did not recognize Smith in the 
matter. Smith, on the other hand, thought that in dealing with 
Finn he was dealing with the man who controlled the owner 
ship of the goods. I find that Mayer Chechik, on behalf of 
himself and his partner, authorized Libit* Chechik to sell the 
goods, and that he left it in the hands of his brother to arrange 
the terms on a cash basis. Furthermore, Mayer Chechik, after 
knowing that Smith had taken possession of tin* cattle and 
goods, extended time of payment from day to day. I find also 
that Libit* Chechik agreed to the sale through Finn to Smith 
for $1,175 and was quite content at first that the chattel mort 
gage transaction should go through, whereby it was expected 
that the requisite balance of cash would lie forthcoming.

I think the evidence of Smith was given honestly ami 
frankly, whereas the evidence of the Chechik», that is to say. 
Mayer Chechik and Libir Chechik. was in many respects un
reliable and given as it would at tin* moment appear to best 
suit their purposes.

The seizure of the cattle under the instructions of Mayer 
Chechik on October 18, was an utterly unjustifiable act. Smith 
had purchased the cattle in good faith and was endeavouring, 
with the expected assistance of Finn, to arrange the chattel 
mortgage when Mayer Chechik. without any warning and under 
tin* pretended justification of an invalid lien note, seized the 
cattle and immediately resold them without advertisement or 
any chance of relief given to Smith. For the above reasons. I 
think this action must be dismissed with costs.

As regards the counterclaim. 1 find that although the moneys 
paid by Smith to Finn were handed ov« r to the bookkeep r at 
the office of the defendants Gordon, Ironside & Fares Co., th • 
bookkeeper knew nothing of the transaction, and merely held 
the money for safekeeping. Shortly afterwards Gordon. Iron
side & Fares Co. offered to pay the moneys over to one of th • 
Chechiks or to return them to Smith, but these parties, not 
knowing what effect such a payment might have upon their 
rights, declined to receive them. The moneys might have been 
paid into Court, but Gordon, Ironside & Fares Co. cannot be 
said to have done anybody an injury by simply retaining the 
cheques as they did. without cashing them, and they say in 
their defence that they are ready and willing to hand over and 
deliver the said cheque, if so directed by this Court, to the said 
Zelik Smith.

At the same time, by taking the cheques as they did. and by 
issuing a receipt for the moneys, as they did, these defendants 
allowed Smith to understand that his purchase was going
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in a day or two the mortgage transaction would lie completed 
and the whole purchase closed out.

I think tin* counterclaim against Gordon, Ironside & Fares
Chechik Co., Ltd., must he dismissed, hut. under the circumstances, 

without costs.
As regards David Finn, as defendant by counterclaim. 1 

think that he was acting throughout as agent for Smith. He 
took Smith’s money and his own commission, and gave Smith 
to understand that he would “carry him through” satisfac
torily as regarded financial arrangements. He brought about 
the sale, hut instead of consummating the chattel mortgage, he 
appears to have dropped out of the proceedings after delivering 
the cheques for $350 and $50 to Gordon. Ironside & Fares Co 
and taking their receipt. He had nothing to do, however, with 
the seizure of Smith’s cattle. I must, therefore, dismiss the 
counterclaim as against him also, but under the circumstances, 
without costs.

As regards the other defendants by counterclaim, namely, 
Mayer Chechik, and Solomon Gold. Louis Chechik and Lihir 
Chechik. 1 think that all of these defendants were thoroughly 
cognizant of the situation of Smith. They knew that he had 
only about $400 in cash, but was willing to give the chattel mort
gage. and they were quite willing that Mayer Chechik should 
resort to the tactics which he did resort to in order that Chechik 
& Gold and possibly Chechik Bros, might realize what ready 
cash they could'by a resale of the cattle. It appeared by the evi 
deuce that all of these Chechik brothers were in constant com 
inunication with one another, and doing business in the same 
building, so 1 do not for a moment doubt that tin* proceedings 
adopted by Mayer Chechik were fully known to and approved 
by the Chechik brothers.

The lien note only covered 4 cows, and the other 14 were 
owned by Cliecbik Bros, and not by the plaintiffs.

The counterclaim against these four parties will therefore 
be allowed.

It appeared by the evidence that the value of cows had 
about doubled during the year that has elapsed since the seiz
ure. The value of the cows was estimated originally at $40 
apiece, and the Chechiks knew that Smith had no money where
with to buy others. 1 would allow damages in respect of their 
seizure at $75 apiece, making $1,350.

The vegetables were sworn to be worth at least $100.
Smith shewed in his evidence that, assuming a certain 

amount of milk was given by the cows during the winter, his 
profits would have amounted to $250 » month for eight months 
of the year. On the other hand, it was shewn that the cows
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in question could not have been expected to yield nearly so 
much month by month as the plaintiff estimated. As regards 
this item, I would lix $5(10 as a reasonable and moderate amount 
of loss which the plaintiff sustained by the loss of his cows.

.Judgment will therefore be entered dismissing the action 
with costs, and dismissing the counterclaim without costs as 
against David Finn and (Jordon, Ironside & Fares Co. Ltd 
The latter defendants must re-deliver the two cheques, with 
indorsement, if necessary, to Xelik Smith.

The counterclaim as against Mayer Chechik and Solomon 
(•fold. trading as Chechik «Sc Cold, and Louis Chechik and Lihir 
Chechik, trading under the name of Chechik Bros, is allowed 
with costs.

I assess the damages at $1,1100, from which will be deducted 
the $1,175, the price of the goods as agreed, leaving a balance 
of $775 to he paid by Chechik & Cold and Chechik Bros, to 
Zelik Smith.

I think the circumstances of this case justify me in remov
ing the statutory limit in taxing the costs of the counterclaim, 
which I accordingly do.

JihUjhh nl (k coi'ilinyly.

WILSON CO. v MAYFLOWER BOTTLING CO.

Now Scotia Supreme Court. Sir Charles Tomishend, ami Meagher,
Cussell, and Ritchie, JJ. November 29, 1913.

1. Im.ixk aiim. i.njroK* (ft III r—«3)—I’xi.Awm. hai.k coxtk.u is
Salks by aukxt.

knowledge of the agent making sale* of li<|llur in Imlk for a no" 
ievident seller, that the buyer intended to re-ell same in a district 
in which it* delivery by re-sab* would lie illegal is von travelling the 
Nova Scotia Temperance \et. 1910, will lie imputed to the lion-resident 
principal so as in debar hint from recovery in No vu Scotia in an ac 
lion for good* sold or delivered or upon bills of exchange given for 
the price.

2. t ONTKAVTN (ft III It—21 I VaI.IIHTY A XU KKKKVT—SaI.KH OK l.lglOB
KOK KK-SAt.K IX VIOLATION OK MW.

A non-resident vendor win» contracts to sell an article (ex. gr.. in
toxicating liquor I with the knowledge that it is to In* used for re
sale in violation of law cannot recover the price by action in the 
courts of the province, the laws of which would lie infringed by tin* 
contemplated re-sale.

Tins whs mt action brought by plaintiff, doing business at 
Montreal in the province of (Jucher, against defendant doing 
business at Sydney, in the province of Nova Scotia, to recover 
the amount of two bills of exchange, drawn by plaintiff upon 
defendant and accepted by defendant, and duly presented for 
payment and dishonoured : also for I In- price of goods sold and 
delivered by plaintiff to defendant, at defendant's request. Tin*

MAN.

kTb

1913

( ‘lIKCHIH

Finn.

N. S.

8.C.
1913

Statement



712 Dominion Law Reports. 114 D.L.R.

N. S.

s. c.
1013

Wilson Co.

Mayh.uwik 
Bm ii in.. 

Co.
Statement

Sir (lierlre 
Townehend, C.J.

principal defence to the action was, that the hills of exchange 
sued on were given for the price of intoxicating liquor, sold 
by plaint iff to defendant, in Sydney, in the county of Cape 
Breton, in violation of the Nova Scotia Temperance Act. being 
eh. 2 of the Acta of the province of Nova Scotia for the year 
1910. plaintiff knowing that mi id Act was in force in Sydney 
and that the sale was a violation of the provisions of the Act. 
A similar defence was pleaded to the claim for goods sold and 
delivered. The cause was tried before Longley. .1., who gave 
judgment in favour of defendant, on the ground that the goods 
in question were sold by plaintiff to defendant through plain 
tiffs agent, who knew that it was contrary to law for defendants 
to re-sell the liquor.

The appeal was dismissed on an equal division of the Court.
//. Mrtlish, K.C., for appellant.
IV. F. 0*Connor, K.C.. and .1. /). (limn, for respondent.

Sir Ciiari.es Townhiiend, C.J. :—This action is on two bills 
of exchange, accepted by defendant company, payable at tie* 
Royal Bank and Canadian Bank of Commerce, Sydney, Cape 
Breton. As appears by the record, plaintiff's ease was admitted, 
with the qualification that the amount claimed covered intoxi
cating liquor to Is* re-sold in the county of Cape Breton, where 
the Nova Scotia Temperance Act is in force. The defence set 
up is. that the sale was illegal, as it was in violation of the Nova 
Scotia Temperance Act. eh. 2, Acts of 1910, and that the plain
tiff knew such Act was in force in the city of Sydney, and that 
the sale was in violation of the said Act.

The sale was made at Sydney, through plaintiff's agent, B. 
J. Beckwith. It is shewn that Beckwith was at the time well 
aware that defendant company was engaged in the sale of liquor 
in Sydney. This knowledge is brought home to Beckwith, 
through many conversations on the subject of liquor selling in 
Sydney, and not denied.

Case* of this nature have liven many limes In*fore the Court, 
varying only in details, and it has been held again and again* 
that sales, made by an agent, knowing the business defendant 
was engaged in, were and are illegal and void; that tin* know
ledge of the agent, in such eases, is the knowledge of the prin
cipal. The only one to which I need particularly allude is SI. 
C/iarht Co. v. Vassal I o, 40 N.S.R. 19.”», in which it was held that 
where a sale of intoxicating liquor is made by a prineipal 
through an agent to a purchaser who. to the knowledge of the 
agent, acting in the course of his employment and within the 
scope of his authority, intends to dispose of the same in viol i- 
tion of law. the contract is void for illegality, and the principal 
cannot recover the purchase price.
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All these elements are to be found in the present ease, but :t 
has been suggested that it was ineuinbeiit on the defence to 
prove conclusively knowledge on the part of the agent that 
this liquor was purchased by defendant from plaintiIV for the 
purpose of selling to customers in Sydney, which would be in 
violation of the law. The only witness for the defence was 
Philip Coin'll, manager of defendant company in Sydney. Cape 
Breton. He says the transaction took place at Sydney, with 
R. S. Beckwith. plaintitV's representative; that he has I teen 
dealing with him for the last two or three years, indeed opened 
the account with him; that Beckwith has been many times r 
his place of business ; that they talked it over in a general man 
ner about the liquor business, and that he was subpoenaed as ,i 
witness against Beckwith for selling liquor in Sydney. He is 
then asked :

N. S.

s. c.
191.1

Wii.s<>\ (*<»

Mayh.ov kii 
Hmh in'.

Co.

Sir Clierlm 
i. toiMiOTid. C.J.

Q. You might detail fully the conversation that ttn»k place A. \\ • 
had many conversations about the liquor business here in this town. The 
conversation was always this way ; that the business to sell goods livre to 
customers is very uncertain, because you could not collect whatever you 
sell. 1 could not collect money for liquor as it is illegal business down 
in this county ; the Nova Scotia Teuqwrunve Act is in force.

(}. Did you have those conversations with him each time an order 
was given? A. Many time we u*vd to talk it over liow had it is. I used to 
tell him people got as high as two and three hundred dollars from its. What
ever time Mr. Keek with iimM to eotne in the office we always used to have 
this same conversation about the hard job to get money from the cus
tomers. . . . lie used to tell me the same thing: they had the same
trouble to get money from their customer*.

Now. if this evidence is true and there is no denial, bow is 
it possible to doubt that Beckwith was fully aware of the pur
pose for which this liquor was purchased, unless we are to 
close our eyes and understandings to the plain inferences we 
arc bound to draw. lie knew the nature of defendant’s busi 
ness. He knew that lie was selling liquor in Sydney where it 
was unlawful, lie knew that defendant was selling liquor and 
unable to collect his bills for the same. There is not a hint 
or suggestion that it was for sale elsewhere.

It lias been further argued that see. 4. eh. 2. Acts of 1ÎI10. 
relieves plaintiff from responsibility. It provides that :—

Thi* purl *hnll not iilfvel »ny humi fitlr transaction in respect to liquor 
between n person in nny portion of the province in which thi* part i* in 
force nnd n pei-on in another province or in n foreign country.

If the evidence above given he true, can it he reasonably 
believed that this sale was a ho mi fuh transaction ; that is 'o 
say. really innocent on the part of the vendor?

I am unable to see that this section affects the question here. 
No doubt any person may purchase liquor in any other province,
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or in any foreign country, for his own use, and not violate the 
Act. hut if hr pu reluis»-s t1. liquor for re-sale in this province 
where it is prohibited, and to the knowledge of the seller it is 
to he so retailed, the price cannot he recovered. In making 
Hiirh a sale, the intention of the vendor is to violate the law of 
the province, and this saving section was never meant, nor can 
it he construed to mean, that such a sale would not In* illegal.

I am of opinion this appeal should lie dismissed with costs.

Mkaoiikk, *1. read an opinion to the effect that it being 
possible for plaintiff to make a legal sale to defendant, the bur
den was upon defendant to prove that the intention was to sell 
the liquor in question otherwise than legally, and in his opinion 
there was not a word of evidence to shew such intention. Con
ceding that plaintiff knew that defendant was selling contrary 
to law, there was no proof that he knew that he intended to 
sell this particular liquor in violation of law. The case of 
St. Charles v. Vassallo, 4ô N.8.R. 105, had nothing to do with 
this caw. The only thing determined there, was the question of 
fact. He was of the opinion that the proof necessary to over
come the presumption against illegality was wanting here.

Ui sski.i.. .1.: The plaintiff, through his agent Beckwith, 
sold in Sydney, several lots of whiskey to the defendant who 
was engaged in the liquor trade at Sydney, and the present 
action was brought to recover from defendant $1,308.56, being 
the price of the liquor, part of it covered by dishonoured ac
ceptances. The learned trial Judge found for the defendant, 
hut his decision does not touch, in any way. the only questioo 
on which the right of the plaintiff to recover depends, lie finds 
that “Beckwith knew the law, and knew that in selling to de
fendant, lie was liable to have the action declared void in the 
matter. " Whatever may Is- the meaning of the last clause of 
this finding, it is plain from the whole sentence that the decision 
is based entirely upon the answer to a perfectly irrelevant in
quiry, by the learned trial Judge, as to the agent’s knowledge 
of the law. The answer to that question is. of course, found in 
the irrebuttable presumption which lies at the foundation of 
our legal system, and is embodied in a maxim too trite and 
familiar to bear citation. There is, I Isdieve, but one case of this 
class in which a defendant's knowledge of the law was ever 
assumed to have any effirt on the result, the cause of Wamjh v. 
Morris, L.R. 8 Q.B. 202. Waiving, altogether, any possible 
criticism of the anomalous nature of the inquiry made in that 
ease, it can have no application whatever to the circumstances 
of the ease now under consideration, in which the only question 
to Is* considered was. whether the plaintiff, through his agent.
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was aware of tin* illegal object with which the liquor was pur
chased. The burden of proving such knowledge was. of course, 
on the defendant, and as there is unfortunately no finding by 
the trial Judge we must only do the best we can with the evid
ence before us.

I am unable, for my own part, to come to any other conclu
sion than that the agent was fully aware of the purpose with 
which the liquor wits purchased. I think the defendant 's evid
ence may be fairly paraphrased as importing that the couver 
sation between himself and Beckwith had reference to the nut 
ure of the business in which the defendant was engaged, which 
was the illegal selling of intoxicating liquor. The business, de 
fendant said, in one of these conversations, was very uncertain 
because he could not collect money for liquor, “as it is an illegal 
business done in this county.” Defendant proceeds to say: 
“He.” that is Beckwith, “lined to tell me the same thing.” 
Possibly that might be read to mean merely the same thing 
that he bad told him l>eforc. But what does be mean when lie 
says that the agent told him that they had “the same trouble 
to get the money from their customers.” The same as what 
Surely the same trouble as the defendant lunl for the same rea
son. that the business was illegal, and collections could not In- 
enforced. If conversations of this nature took place every tinu
tile agent came into the defendant’s office, and he came in every 
time he visited Sydney. I cannot resist the conclusion that the 
agent knew the nature of the defendant's business, and was 
fully aware of the purpose with which the liquor was pur 
chased. I do not agree in tin- plaintiff’s contention that tin- 
evidence to warrant such a finding need be as clear as if the 
plaintiff were being tried on a charge of conspiracy to commit 
an offence, or as an accessory In-fore the fact to a crime com
mitted by the defendant. A preponderance of evidence is suffi
cient for the present purpose and the evidence in this case, such 
as it is. is not contradicted.

The authorities are too clear to require citation that a ven
dor, who sells an article with the knowledge that it is to be 
used for the purpose of violating tile law. cannot recover tin- 
price, and that a note or bill, given in connection with such a 
sale, is given on an illegal consideration, ami cannot be re 
covered on. except in the hands of a lumâ fidr holder for value 
without notice of the illegality.

But it is said that the Nova Scotia Temperance Act enables 
the plaintiff to recover, notwithstanding the illegality of th 
consideration. It enacts, in effect, that the prohibitory sec
tions of the statute shall not affect any bunâ fui« transaction, in 
respect to liquor, between a person in any portion of the pro
vince. in which the Act is in force, and a person in another pro-
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vinee, or in a foreign country. 1 can have no manner of doubt 
that all that is meant by this provision as applied to this case 
is that the statute shall not he read as being intended to prohibit 
the sale of liquor by a dealer in Montreal to the dealer in Syd
ney. So far as the prohibitions of the statute are concerned 
such a sale is perfectly lawful. The defendant could lawfully 
buy for his own use, or. as I assume, for exportation to soin * 
other province where the liquor could be lawfully sold or used, 
but he could not lawfully buy for the purpose of re-sab* in the 
county of Cape Breton. The sale from the plaintiff to the de
fendant is not illegal larause it is prohibited by the statute. 
It is not prohibited by the statute. It is void for illegality, be 
cause, although prinui far it innocent, it is designed to further 
the unlawful purpose of violating the Temperance Act of Nova 
Scotia. There is. of course, a sense in which this conclusion 
does allow the statute to “affect the transaction.” Confessedly 
the transaction would be innocent under all the existing con 
dit ions if it were not for the statute. When we say that til • 
sale is void, not la-cause the statute prohibits it. which l concede, 
but because the plaintiff' knows that the liquor is to be used for 
an unlawful purpose, we must be allowing the statute to “affect 
the transaction,” because the unlawfulness of the purpose is 
due to the provisions of this very statute. But this is a subtlety 
which was never in the mind of the Legislature. I should in
cline to characterize it ns a quibble. The purpose of the clause 
was. I have no doubt, merely to except from its provisions the 
case of a sale by a dealer outside of the province. The Legis
lature meant to say no more than that the prohibitions in the 
statute did not apply to such a sale.

Kitrhie.j. Ritchie, J.t—This is an action brought to recover $1.•108.06.
the price of intoxicating liquors sold by the plaintiff company 
to the defendant company. Bart of the amount is covered by 
bills of exchange. The defence of illegality is set up. the ground 
of such illegality lieing that the liquor was sold with the know
ledge on the part of the plaintiff company that it was pur
chased for sale in violation of the Nova Scotia Temperance Act. 
This knowledge is essential to the defence because it is provided 
in the Nova Scotia Temperance Act. see. 4. that it 
«lutII not affect any bond fitte t run-act ion in reqiert to liquor between a 
person in any portion of the province in which this part i« in force, ami a 
pernon in another province or in a foreign country.

The plaintiff company carrying on business in Montreal, a 
sale of intoxicating liquors by this company to a man in Sydney, 
where the Act is in force, for his own use. or to lie disposed of 
by him in a way not in violation of the Act, is a perfectly law
ful sale. If. however, the vendors know fand the knowledge
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of their agent iiniMt In- to them! that the liquor is pur
chased for re-sale in Sydney in violation of tin* Act. a revoven 
of the price cannot he had. because the vendors have partici
pated in thv illegal transaction, by selling the liquor knowing 
that it was to In* used for an illegal purpose. The burden of 'bu«»Oo. 
proof is on the defendant company to establish the fact that I Mayflower 
intended to re-sell the liquor in violation of law. and that the Botttino

plaintiff knew that by selling the liquor it was assisting in th __ ;
illegal transaction. In Leake on Contracts. 6th ed.. 515. the nitrhie.j. 

law as to the burden of proof, where illegality is set up. is 
stated as follows:—

An agiwiiM'iit limy involve aonie matter or purpose which is illegal, amt 
therefore render* it void of legal eltevt a* a contract. The general pre
sumption of law in fivoiir of validity casts the harden of cstahli«hing 
illegality a- a fact upon the party asserting it.

I think it follows, from this statement of the law. that if the 
evidence is doubtful, as to whether tin- purpose was illegal or 
not. the inference of fact is to be preferred which is in favou • 
of legality rather than illegality. In the case of If it't Furnish 
ing Co. v. If if hr ns, *20 Q.B.D. 187. at p. 389. Lord dust ice Bowen 
said :—

There is a broad principle that where a defendant is attempting to set 
aside a proceeding for illegality, and the fact* connected with it are eqiidlv 
consistent with the transaction lieing legal or illegal, it lies on the defen
dant to prove the illegality.

In my opinion, the only question in this case is. has the de 
fendant company sustained by clear and satisfactory evidence 
the burden of proof which the law casts upon it After very 
careful consideration. I have come to the conclusion that this 
burden has not been sustained. Could the defendant company 
have bought this quantity of liquor without any intention of 
violating the Act. and for the purpose of lawful resale? The 
answer to this. I think, must In* in the affirmative. For in 
stance, tin- liquor might have been purchased for the purpose of 
being shipped from North Sydney to. Newfoundland for re
sale there. This would have been a perfectly lawful transaction.
1 have read and re-read the evidence, and 1 < find any 
evidence of what the defendant company intended to do with 
these particular liquors. Nor can I find any evidence as to 
what xvas in fact done with the liquors. Kvery drop of it may 
have been shipped from North Sydney to Newfoundland. s> 
far as the evidence goes. It is a fair inference from the evid
ence that the defendant company wen* engaged in illegally 
selling liquor in Sydney, but the evidence is silent as to how 
they " of or * to dispose of this particular liquor
The defendant company could dispose of this liquor legally or 
iilcgally. The evidence does not tell me what it intended to do
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or what in fact was done. The burden of proof rests upon I he 
defendant company, and the presumption is against illegality. 
All the evidence amounts to is that both the defendant company 
ami the agent of the plaintiff eompany were in the liquor busi
ness and fully recognized that the price of liquor disposed of 
in violation of the Act could not In* recovered, hut, notwith
standing this, it docs not follow that the defendant company 
intended to continue to act illegally when there was a legal way 
of disposing of the liquor purchased from the plaintiff eom
pany. I decline to find in favour of an illegal intent without 
clear and satisfactory proof.

As 1 read the learn et 1 trial Judge’s decision there is no find 
ing against the plaintif! company on the crucial point of the 
case to which I have referred, but if there was such a finding 1 
would not, having regard to the rule as to burden of proof be 
able to agree with it. In my opinion the appeal must Is* allowed 
with costa.

Appeal dismissed on equal 
division of Court.

n. s. white v. McDougall.
^ C .Vow Scotia Supreme Court. Sir Charles Toicnsheml. CJ„ Meagher,

Kunsell ami l.ongleg, JJ. November 22, 1013.

1. Tksuh: ill—2»—Payment into on ht.
A ilvfoi'laiit «wd in u eivil mutter in » magistrate's court in Xovu 

Scotia vannot effectually pay a leaser sum to the magistrate at a pay
ment into court under it.S.X.S. 1000. eh. ISO, to answer the pluintifTs 
demand, and thereby avoid payment of further coït* of suit if hi* con
tention as to the amount is sustained, unte-s lie tins first made a tender 
of the amount to the plaintiff and proves the tender mt the trial.

Statement Appeal from the judgment of Chipman. County Court 
Judge, in favour of plaintiffs in hii action to recover money 
alleged to l»e due by defendant to plaintiffs. The action was 
brought to recover the sum of $67.75 and was originally tried 
before George XV. Smith, stipendiary magistrate for East Hams 
with a jury. Defendant pleaded a set-off of $.10. money paid, 
and paid into Court the balance of $17.75. There was an appeal 
to the County Court and a re trial before Chipman, County 
Court Judge, when judgment was given in favour of plain
tiffs for the amount originally claimed without reference to the 
sum of $17.75 paid into Court.

From this part of the judgment and order defendant ap
pealed.

The appeal was dismissed.
II. IV. Sanqsler, for appellant.
IV. .1/. Christie, K.C., for rei
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Sik Cmvki.ks Townsmen». C.J.: The only question on this 
appeal is whether a defendant sued in a magistrate’s Court can „ r~
effectually pay money into Court and avoid payment of costs of IM1 :t
suit without first having made a tender of the amount to the — - 
plaintiff and proved the tender at the trial. It is to lie noted 
that even in the Supreme and County Courts, payment into McDoroALi.. 
Court can only lie made by virtue of a statute authorizing this 
to he done, and no previous tender is required. The same may T »r,si,ml r.t 
now-, lie done in a magistrate's Court, hut with this difference, 
that a tender must have been made before action and proved.
See. 2». ell. Kill. If S YS. 1!MI0. enables Ibis to be done. In this 
case no tender of any kind is shewn to have been made before 
action, and, therefore, neither the magistrate nor the County 
Court Judge could have given effect to the payment.

The Judge of the County Court could not have ordered the 
magistrate to return tile money so paid to that Court, and the 
plaintiff' would have no right to demand it from the magistrate.
The order below, therefore, giving judgment in plaintiff's 
favour for the full amount was perfectly correct. I see no 
difficulty whatever in defendant's right to have the money re
turned to him by the magistrate. If not repaid on demand he 
has a clear action against tile magistrate, and I. further, am in
clined to think the magistrate refusing to pay would he liable 
to punishment in other ways. Cor the magistrate to retain or 
refuse to give back to the defendant the money as paid would 
be nothing short of a crime, and if proved in addition, lie should 
be removed from his office.

This appeal should be dismissed with costs.

Mk.wiiiek, J. :—I have reached the same conclusion, except Metis»», j. 
as to the magistrate's liability, as to which I do not think it 
advisable to say anything. Whether the defendant could re
cover from the magistrate or not cannot make any difference.
The appeal must lie dismissed in any event.

RI "SHELL, J. : The defendant paid ffsl 7.7"» to the justice in Huma. j. 
whose hands plaintiff had placed an account of £1)7.,10 for col
lection. It was paid in after the justice hud issued his sum
mons. as I infer from the verdict of the jury empanncllcd by the 
justice in which the sum is referred to as the “£17.75 now paid 
into Court.”

I doubt if the defendant can lie called upon to pay this 
amount twice to the plaintiff. See. 22 of the chapter as to civil 
procedure in justices’ Courts. | It.S.X.S. 11100, eh. 1601 clearly 
warrants the payment of money into the hands of the justice.
The only consequence of ' t it w ithout a previous tender, or 
paying less than the amount due is inferential!)1 to affect the 
question of costs. If defendant proves that he tendered the

0
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iimoimt before action brought ami pai<l it into the hands of 
the justice hvl'ore trial he will he entitled to his costs. If not. 
it is to he inferred that he will not be entitled to his costs and 
the usual result as to costs will follow. The question whether 
the money is paid into Court and in the custody of the law or 
is a payment to the justice in his individual capacity ought not 
to depend upon the proof or failure to prove a tender, or on 
the question whether it turns out to lie or not to he sufficient 
to satisfy the plaintiff's claim.

The procedure is defective in reference to such cases when 
appealed to the County Court. I am of opinion that it was the 
duty of the justice to scud the money paid, along with the 
papers, to the clerk of the County Court. Had he done so 
there would have been no difficulty. Judgment would have been 
given as a matter of course and an order would have been made 
for the payment out of the money paid into Court.

In Elliot v. falloir, 2 Salk. .">97. 91 Eng. R. f»0H, it was held 
that the money paid into Court must he paid to the plaintiff, al
though the latter luul become nonsuit, and on the authority of 
this case it is said in Cliitty's Archhohl. 14th ed.. 347. that in 
general, in any event, the money paid into Court belongs ?o 
the plaintiff whatever he the result of the action ami he is en
titled to it although he he nonsuit, and further authority is 
cited, that if the plaintiff dies his executors will he entitled to 
it. It has also been said that the defendant can in no case re
cover it hack, for which the dictum of Huiler. J.. is cited in 
Malcolm v. Fullerton, 2 Term Reps. t>48.

One or other of the parties in this case must lose the money 
which the justice has embezzled. The plaintiff having had the 
selection of the justice it may fairly he contended he is the 
party on whom the loss should properly fall.

Of course the case is not free from doubt, so very doubtful 
indeed, that I do not feel able to dissent from the opinions ex
pressed hv the learned Chief Justice.

Lonuley, J.: From the judgment which has just been ren
dered by Mr. Justice Russell. 1 should draw the inference that 
a judgment should In* entered in favour of the appeal, hut as 
he reaches the conclusion that it is doubtful, and his vote goes 
with the majority of the Court. I feel it would he useless for me 
to attempt to dissent.

Appeal dismissed.
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REX v. LICENSE COMMISSIONERS OF POINT GREY. B. C.

II fit ink Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin, and C. A.
Oalliher, JJ.A. November 18, 1913.

1. t'KRTIORABI (SI A—9)—.h'RISIllVTIOX — I'sK OK WRIT* I XTOXK A T1XU
I.lgi OR CASKS—LlVKXHK COMMISSIONERS—DECISION OK—HKVIKW.

The proceeding* of it Hounl of Licen*e (*omnii**ioiier* in granting 
n license for the sale of intoxicating lii|tmrs may In* reviewed on 
certiorari. (Per Macdonald. l'..l„ and Irving. J. I

[Rex v. Wood house, [ 100(1 j 2 K.fl. 601 ■, lie Constables of /Upper- 
holme, 5 I). &> L. 79; Jtcg. \. Abcrdun Cana! Co., I l (/.It. 854, 117 
Eng. Rep. 328. followed : Itoullci v. Kent Justices, [18971 A.V. 55Ü ; 
ami It unburp v. Puller, 9 Ex. 199, considered.J

2. (,'KRTIORARl ( 6 II—21)—VkoCKDIRK -An tDAVITS — SVKKIVIKXCY — lx-
IOBMATIOX A XU BKI.IKK.

Affidavit* in support of an application for a writ of certiorari can
not lie accepted a- evidence when the essential matters are sworn to 
on information and belief without the grounds therefor being stated.
(Per Macdonald. Irving, and Martin, JJ.)

| Re «/. L. Young Mfg. Co., Young v. •/. !.. Young Mfg, Co., 119 
L..f.('h.I). 8(18 ; and I ni ted Ituihliugs Corporation l.td. v. Vancouver 
( B.C.), 13 D.L.R. 693. at (199. tqiecinllv referred to,]

3. Ixtoxicatimi ut/coRs 16 II A—35)—Lioknskn—Grant ok "ukoibtbred
towxsitk"—What ixixsth vtks.

A subdivision of land into lots of ordinary town size, duly regis
tered in the land titles office, constitute* a “registered townsitc" with
in the meaning of sec. 355 of the Municipal Act, R.S.B.C. 1911. eh.
170. relating to granting licenses for the sale of liquor in “registered 
tow usités." ( Per Macdonald, C.J., Irving, and Martin, .1.1.)

4. IxToxiOATixti i.iQVciRs (8 II A—35)—Lickxskh — Ubaxtino—Hotels
—STATl TORY KKQIIRKMENTH.

Although license commissioners are directed by statute to take 
evidence "on oath" upon determining an application for license, they 
may. nevertheless, proceed upon admissions made by the parties and 
their counsel at the hearing, and so take cognizance of tacit acqui
escence of both parties in a proposal to obtain the report of the license 
inspector and in the subsequent, consideration of his report by the 
commissioners without objection from counsel. (Per Martin. .LA. I

\U. V. Farnhain. ./•/.. 18 Tillies L.R. 014. applied. |

Appeal from an order quashing on certiorari tin* allowance statement 
by the Point Grey Board of License Commissioners of a license 
for the sale of intoxicating liquors.

The appeal was allowed.
Ritchie, K.( for appellant.
Savage and Harvey, for respondent.

Macdonald, (’.J. : -The respondents’ case is that the requi- M*rd«....id. 
site number of qualified persons did not sign the petition for °'J A’ 
the hotel license in question, and secondly, that the premises 
are not such as could be licensed under the Act. I agree with 
my brother Irving, that the proceedings are such as may he 
brought up on certiorari: but granting this. I think the material

411—14 II.I..K.
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before us fails to make out a prima font ease in support of the 
order nisi.

The affidavits offered to shew that the petition for the license 
was informal cannot Is* accepted as evidence for this reason, 
thaï the deponents state the essential matters on belief only, and 
do not state the grounds of that belief. Statements founded on 
mere belief are not evidence. There is. therefore, no evidence 
that the petition was insufficiently signed.

With respect to this ' lice 1 should like to quote
some of the observations of the .fudges in Itt ./. L. Young Manu
facturing Co.t Young v../. L. Young Manufacturing Co. (1900), 
09 L.J. (Mil). 868. Lord A1 verst one. f\.L, said :

I n it 1er Oint in never a I instance* lia* dcpniiciit* make statements on 
their “information anil belief.” not only without * tying w hat i* t he source 
of the information ami lielief. but in many reaped* what they *o *t:ite ia 
not isinllrmeil in any way. In my opinion, eo called evidence on “informa
tion and belief" might not to lie looked at nt all unie** the Court can 
ascertain not only the source of the information and belief, but also that 
the deponent'* statement i* vorrol*>rated by aome person who iqienk* from 
hi* own knowledge. It should be understoiHl that such affidavit*, in cane 
they should lie made in future, are worthies*, and ought not to lie re
ceived as evidence in any whape whatever. The sooner that affidavit* are 
drawn so a* to avoid stating matters that are not evidence, the better it 
will tie for the administration of justice.

Rigby. L.J., said :—
Every affidavit of that kind i- utterly irregular: and. in my opinion, 

the only way to bring alsmt a change in that practice is for the Judge, in 
every case of the kind, to give a direction that the costs of the affidavit, so 
far a* it relates to matters of mere information or lielief. shall lie paid by 
tlie |ierson responsible for the affidavit.

Viiiiglum Williams. L.J.. observe* that :—
The only satisfaetoiy remedy would lie that no one should pay for such 

affidavits at all. md that the solicitor who has drawn them and made 
copies of them should In* left out of pocket in respect of them.

1 think the hotel is situate in ;t registered townsite within the 
meaning of see. 355 of the Municipal Act, R.S.B.C. 1911, eh. 
170. There are no such things, strictly speaking, as registered 
tow usités, but it is u matter of common knowledge that subdivi
sions are made for townsitc purposes and registered in the land 
registry office. There is such a i vision at the place in ques
tion here. Such subdivisions are the only things which the 
Legislature could have had in mind when enacting said sec. 355. 
Therefore, the signatures of the majority of persons
within the prescribed area was all that was necessary to the peti
tion. Hence, the report of the license inspector, if indeed it 
could be considered as evidence in this east» at all. does not help 
the respondents.

6
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I am also against the respondents on the other grounds of B c 
their attack on the license.

The appeal should be allowed and the order nisi discharged 
with costs here and below. —

Hex
Irving, J.A. :—The applicants (George Grauer and Joseph i.kknhk 

Dumaresq), on March 31, 1913, obtained a liquor license for the Commission 
sale of liquors in a hotel under the alleged authority of see. 355 KltH(7£|JJ,lvr
of the Municipal Act, R.S.B.C. 1911, eh. 170, and by-law No. ----
15, Point Grey, 1911. On May 7, 1913, an order was made that ,rvin* J A- 
a writ of certiorari should issue directed to the commissioners 
to return into the Supreme Court the application for the license 
together with the petition, evidence, and all proceedings relating 
to the application, the ground of the judgment being that the 
Board had no jurisdiction to grant the said license as the ap
plicants had not complied with the provisions of the Municipal 
Act, and the said by-laws governing the granting of such a 
license.

Mr. Ritchie argued before us that certiorari was not the 
method by which the proceedings before the Licensing Board 
could be reviewed. A clear understanding of the nature of 
the eases in which the writ will lie will, T think, assist in the de-

In the case of Iiex v. Wood house (Justices of Leeds), 1190G] 
termination of that question.
2 K.B. 501, the question of whether or not a certiorari would 
lie to quash a provisional license to sell liquor and a subse
quent order referring the matter to the compensating Board 
under the Licensing Act, 1904. was discussed very fully by 
Vaughan Williams and Fletcher Moulton. L.JJ., who differed 
in the result, but both agreed that a certiorari would lie. The 
earliest case cited. Rex v. Lediard (1751), Sayer 6, 96 Eng. R.
784, settled the point that a certiorari does not lie to remove 
any other than judicial acts: Rex Vnjst Uoi/d 1783), Calde
cott 309, was the next in point of date. There the Court of 
Quarter Sessions had ordered Mr. Edward Jones, an attorney, 
to bring an information against the defendant for several mis
demeanours committed bv him in his office of justice of the 
peace. A rule nisi for a certiorari had issued to bring up this 
order, but later the rule was discharged and the certiorari 

The next ease referred to was decided in 1788 ( Re.r 
v. King et al., 2 Term Rep. 234). That v ise, though cited as an 
authority for the proposition, that common laws Courts had no 
jurisdiction to examine into rates by certiorari is really an auth
ority the other way, because the refusal to grant the writ there 
was based on reasons of ex mey, and not on account of the 
want of jurisdiction. In Rc the Constables of Hipperholmc 
(1847). 5 1). & L. 79. the Court held that the order of two jus-
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fives. appointing a constable under the powers of 5 & 6 Viet, 
eli. 100, see. 10; and in Bey. v. Aberdart Canal Co., 14 (j.ll. 854, 
117 Kng. R. 328, where the Canal Company Iwing “bound to 
make such bridges . . . and other conveniences ... as
the commissioners shall from time to time judge necessary, and 
appoint " a ctrtiorari was allowed to issue to bring up an order 
approving the making of a bridge. In B. v. Woodhoust, 110071 
A.C. 420, sab nom. Lord Mayor of Lctds v. Byder, the House of 
Lords did not express any opinion on the question of ct rtiorari 
being the proper remedy. Counsel assumed that it was. and 
the argument proceeded on that basis.

The result of these cases is to shew that the procedure by 
ctrtiorari applies in many eases in which the body whose act is 
criticised would not ordinarily lie called a Court, nor would its 
act be ordinarily termed “judicial acts.” That phrase must 
he taken in a very wide sense. Lord Fletcher Moulton (then 
Lord dust ice) in Btx v. W oral h oast Justices ttf Ltttls), f1R06] 
2 K.B. 501. at p. 5:15. says :—

Till1 true view of the limitation would seem to be that the term “judi 
eial act." in lined in contrant with purely ministerial act*. To these latter 
the proves* nf certiorari does not apply, a* for instance, to the issue of 
a warrant to enforce a rate, even though the rate i* one which could itself 
lie ipiestioned by certiorari. In short, there must In* the exercise of some 
right or duty to decide in order to provide *eo|ie for a writ of certiorari at 
common law.

Boulter v. Kent Justices, | 18R71 A.C. 556, did not decide 
that in no ease will a certiorari lie to bring up the determination 
of the licensing justice, or that it will not lie in cases where the 
justices have no jurisdiction, because either of their personal 
want of qualification, or if the subject matter being outside the 
jurisdiction, some of the conditions on which the right to exer
cise jurisdiction depended has not been satisfied, there certiorari 
would lie. The compliance with these conditions goes to the 
jurisdiction, and no Court of inferior jurisdiction can give itself 
jurisdiction by proceeding on an assumed fact which is not a 
fact ; and in my opinion you cannot by drawing an order or 
ri-eord with no defects on its face escape the consequences of 
acting without jurisdiction.

In Banbury v. Builtr (1853), R Ex. 109, in delivering the 
judgment of the Exchequer Chamber, Coleridge. .1,. said. p. 
140

Xnw it i* a general rule that no Court of limited jurisdiction can 
give itself jurisdiction by a wrong decision on a point collateral to the 
merit*, of the ease upon which the limit to it* jurisdiction depends; and 
however it* decision may lie find on all particulars, making up together 
that subject-matter, which, if true, i* within it* jurisdiction, and how
ever necessary in many case* it may Is* for it to make a preliminary in-
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qiiiry. whether Millie collateral matter lie or In* not within the limits, yet. 
upon this preliminary question, its decision must always lie open to in
quiry in the superior Court. Then to take the simplest ease—suppose a 
Judge with jurisdiction limited to a particular hundred, and a matter is 
brought liefore him as having arisen within it. but the party charged con
tends that it arose in another hundred, this is clearly a collateral matter 
independent of the merits; on its being presented, the Judge must not im
mediately forbear to proceed, but must inquire into its truth or falsehood 
and for the time dis-idc it. and either proceed or not with the principal 
subject-matter according as lie II mis on that point; but this decision must 
Ik- open to question, and if he has improperly either forborne or pro
ceeded on the main matter in consequence of an error, on this Court of 
Queen's Bench will Issue it* mandamus or prohibition to correct his mis
take.
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( In these grounds I think certiorari was the proper method 
by which the proceedings could he reviewed.

I$ut for the reasons given by the learned Chief Justice the 
writ cannot he allowed. The appeal will therefore he allowed

Martin, J.A.: -It is necessary to decide at the outset whe- Martin.j.a. 
tlier or no the hotel in question is “in any registered townsite” 
because upon the answer to that question depends the applica
tion of sec. 355.

It is stated in the respondents’ notice of motion for an order 
nisi, and also in the appellants’ notice of appeal, that the hot. I 
is on a lot
minute at the corner of Fourth street and River road. I icing the land and 
premises known and described as lot six (til in sultdivisiou of block A. in 
district lot 318. in the municipality of Point (irey. said land and premises 
I icing at Eliurne in the said municipality.
and in the affidavits of the appellants Ehtirne is described as 
“the town of Ehurne,” and on the argument respondents’ coun
sel admitted that the said subdivision, with lots of the ordinary 
town size, was duly registered in the Vancouver land registry 
office as “Subdivision Map number 30(>8,” but contended that 
as it was not “designated by any name indicating the land to 
be a city, town, townsite, etc.,” under sec. 19, sub-see. 3 of the 
Land Registry Amendment Act, 1912 it cannot be said to be a 
registered townsite under said see. 355. But said sub-sec. (3) 
only in effect directs that in future no map or plan which is so 
designated shall be deposited “unless the Attorney-General 
directs” and it has no application to maps or plans already d- 
posited or to those which are not designated as aforesaid. The 
expression “registered townsite” is a loose one. and is not de
fined in the Act, but I do not doubt that it includes such a 
dr facto one as that in question—commonly known as the “town 
of Ehurne”- having a duly registered subdivision of town lots.

Such being the case, sec. 355 applies and the respondents
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undertook to shew 1 lint tin* lieense commissioners had no juris
diction Itecause there was before them no
(H'lition by n majority of tin* rwiilent IttndowmT* and resident
lioiisetioldvr* (not Iteing t'hineae. •tspHiiem*. other A»»inti«*** **r Indian^) 
within a rndiun of three mile4. , . .

It is objected that they have not done this because their 
affidavits are based on the bald statements of belief, the exact 
words used being. “ I verily believe," without disclosing the 
grounds thereof as required by rule 523.

I recently considered and cited the authorities on this point 
in the I'niled Building* Corporation Ltd. v. City of Vancou
ver, Id D.L.R. 5!I3. at 600, where the same words were used, 
and it is the settled practice that “such statements are worthless 
and ought not to Is* received.” But it is further objected that, 
even if they could be received, they only depose that the peti
tion was not signed by “at least three-fifths” of said landowners 
and residents “and their wives living with them,” which is 
something required by see. .‘154 and not by sec. -155, which only 
requires a majority of said owners and residents without their 
wives. This objection also is fatal on the face of it, and there
fore it must he held that see. 355 governs the case, and that the 
Board had jurisdiction.

Then, with respect to the objection taken under 356, that 
the premises were not provided with and did not contain “at 
least twelve bedrooms, hotel accommodation “for at least six 
travellers, and stabling and provender for at least six horses,” 
I am satisfied, on the evidence, assuming that we can review it 
on these certiorari proceedings, that there was a substantial 
compliance with the Act. So far as regards the stabling, the 
premises were clearly provided with what was necessary, and at 
the hearing, we informed tin* appellants' counsel that we would 
not call upon him to answer that point, the temporary accom
modation adjoining the hotel, which was provided for that pur
pose, 1 icing ample and adequate.

As to the lied rooms and accommodation, there was no evid
ence of any kind before the Board of Commissioners at the 
hearing (as the minutes thereof shew) to raise any doubt as to 
the accuracy of the report of the license inspector (the proper 
officer appointed by by-law No. 15, sec. 22. to report on all ap
plications) which was submitted to them at the final meeting, 
pursuant to resolution passed at the first meeting, and although 
both applicants and their opponents were represented by counsel 
at the hearing, no objection was taken to the proposal to obtain 
file report nor to the reception of it at the final meeting, which 
was held for the express purpose of receiving and considering 
it. That report states that, “to tile best of my knowledge, all 
the provisions of see. 355 of the Municipal Act are complied
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with,” and, as no out* had anything to say in answer or oppo
sition to it, it was formally adopted, and the license granted. 
In such circumstances, apart from any question of evidence at 
all. the relevant statements in the report must he regarded as 
equivalent to admitted facts between the litigants on which any 
tribunal would he justified in acting. If authority wen* wanted 
on such a point it will he found in Tin A7m// 'Inputs ui 
Far ah am, f 19021 18 Times L.R. 1)14, wherein, at p. tilfi, no one 
questioned the right of commissioners to act upon “admissions 
made in open Court during the hearing.” As the matter came 
before it, 1 am at a loss to conceive how the Hoard could act 
in any other manner than it did, and it. had no more reason than 
any other tribunal to suppose that parties before it would en
deavour to play fast and loose with its procedure, or escape the 
consequences of their open and formal acts with respect to the 
issues being fought out.

In this view it is really unnecessary to decide what kind of 
evidence the Hoard is restricted to receiving under sec. 2337 
(2), and 1 shall content myself by observing that the section 
obviously must be read with sec. 447 (as applied by see. 3(>2), 
and if it is to lie held to mean that “the party or witnesses” 
can only be examined “on oath.” that means vivâ von and 
nothing else, and therefore the contention of the respondents’ 
counsel as to “sworn evidence” only being allowed in, is a self- 
destructive one, because the statutory declarations which he re
lied upon and are stated in the respondents* affidavits to have 
been tiled with tin* Hoard, are unquestionably not rini voci 
evidence, ami therefore were wholly inadmissible.

The appeal. I think, should he allowed.

(Jalliher. J.A.. concurred in allowing the appeal.

Appeal allowed.
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REX v. DAVF.Y. ONT.

(hiltn’io & up nine Court, l.rnnnx, ./.. in Chamber*. Un-ember 13. 1018. S. C.
I. (krtiorari (8 11—301—('oxtuovkiiti.no tiik hktvrn—Summary con-

MOTION—VSK OF KVIIIKNCK IN A PRIOR CASK.
A nmgistrate’A return in eerliorari proceeding» it conclusive only ne 

to mutters which arc required to Ik* included un<l dois» not prevent the 
controverting of the magistrate's statement therein that it had been 
agreed that the evidence in another ease previously tried should be 
considered a* applicable, where the record <f the depositions and pro
ceedings contained no reference to such consent or agreement.

\li. v. Btrarhnn. 20 V.<\<\1\ 182. referred to. I

Motion by Ezra E. Davcy, the defendant, for an order quash- statement 
ing his conviction by the Police Magistrate1 for the Town of 
Amherstburg. for the offence of being found upon enclosed
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ONT. lands of another with a sporting implement, after notice not to
8.C.
11*13

hunt or shoot thereon.
/>. C. Ifoss, for the defendant.

Be*
If. K. Hose, K.( ., for the prosecutor.

Lennox, .1. : It is contended hy the defendant that the on lx 
evidence against him is the deposition of .lames Moore. It is

Lenno*. J. not and cannot he denied that this evidence alone will not 
support a conviction. The prosecution contends that, by agree 
ment at the trial, the evidence in a previous case was to apply 
in this ease. The evidence was taken in shorthand, has been 
extended, and is returned by the Police Magistrate as the evi
dence in the ease. There is nothing in the evidence to shew 
that any arrangement was made that the evidence in the earlier 
ease would be accepted in this.

Mr. Ross proposed to fortify his position by filing an affidavit 
shewing that counsel for Davey refused to accept the earlier 
evidence as applying in the Davey ease. This was strenuously 
opposed hy Mr. Rose, who referred me to Ifcf/ina v. Strachan, 
20 1*.I\ 182. as shewing that the magistrate’s return is eon- 
elusive, and that 1 have no right to go behind it; and, subject to 
this. Mr. Rose produced a counter-affidavit. The doctrine of 
the case cited is beyond dispute. 1 think. The proper applica
tion of it to this case is not without difficulty. In the Strachan 
case the rule was invoked to confine tile evidence in the case to 
the evidence recorded by the magistrate at the trial. Mr. Ros-> 
presses this rule of law, hut desires me not only to accept the 
recorded evidence hut to supplement it by a voluntary state 
ment made by the magistrate. 1 do not think that 1 can do this. 
If this may be done, where is the matter to endf

Section (i.‘l of the Judicature Act, ii & 4 (leo. V. eh. 19. is 
explicit as to what return the magistrate shall make upon a 
motion to quash a conviction. Within these lines, his return 
cannot he questioned ; outside these limits his statements are 
extra-judicial and irrelevant.

The conviction will be quashed with costs. Order protect
ing the magistrate, if necessary.

Conviction quashed.
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WEPPLER v. CANADIAN NORTHERN R. CO. MAN.
Manitoba Court of A of teal, I Joint!, C.J.M.. tin hauls, Caduc. Cano ron and Ç. A.

Magyar !, JJ.A. A'orcinlirr 7, 19121. i!>n

1. Master ami sud \nt I 6 11 A « 7»i I-kxiiuity ok master io sun x vr
—(Safety an to peace ami appuanven Maciiini:ky IMuminiT
IXll NTOITAIIK OK XI XI IIINERY XX III I.K I'll A MU NU WORK.

I'oi- mi empheivr In m|iiirv n scrvnut in xx-urk in «'hisc |ii'uximily in n 
rnpiillx i vvnlx iny ilrill. which «-might hi* arm ami injim-il it xvliile In* 
xva* «'hanging work in tin* f»mvhiiM'. wliivli In- xvn* furhiihh-li in *top. 
aoiounts In a failmv In pn i«h- a *;if«- place for the sonant in xx nk 
ami ii-nih-rs tin- employer li Mn at vommoii laxx*.

| Mastic Mininy «(• It. Co. . Mellon;/all. 42 l'an. S.C.K. 420; It rook s 
Scanlon O’ltrien Co. x. Fnhhcnm. II Can. S.C.IL 412: ami l.afremlal 
X. \oil hern Fonmini Co.. 2 D.Ul. I.Vi. 22 Mail. I..lt. 207. sp«-«-hillx 
referml to. |

2. Master AMI servant (fi II A I -7»i -Liability ok master to servant
—Safety an to i-iavk: and appliance»—Operation ok maciiin
CRY—l)EI.ELATION OF DVTY TO ESTABLISH HAKE SYSTEM OF OPERA

An vmplnyvr vanimt. hy «h*l«-gnt ing to an eiirployee tin* «lut\ of 
e*tnhli*hing a safe system. p--c41|n- liability at voiinimii law for in 
jiirii's sustaim-il hy a servant as tin- result of a defective system of 
operating <lang«-roiii machinery.

[/Iinn/i'c Mininy «I It. Co. x. Ucllonyall. 42 Can. S.C.R. 420; and 
Itiook’n Scanlon 11'Il rien Co. \. Fa hire in a. 41 Can. S.C.I5. 412. s|H*cially 
r«-for ml to. |

:t. Masher a Nil servant I » 11 It I I2#/i—«8k:k\ant*n ansi mption ok risk
—Conti ni ante in k mpi.oy.mknt with knowi.eikie of iiaxueb.

. i.Mero |»r«M»f that the employee knexx tin- «langer ami <-ontiiim«il in 
the employment is not conclusive evident*- to prove that he consented 
to assume the risk, ami the trial tribunal is at liberty, notwithstand
ing, to liml that the employe!- suing f- r personal injuries sustained by 
continuing in the «langerons xvork bail not «-ontracteil nr ismsented to 
run the risk.

| Montreal Fork. e/e.. It. Co. v. Ucllonyall. III! Can. S.C.R. I; ami 
Will la inn x. Itiiininyliani. etc.. Co.. ||8!i'.»| 2 tj.lt. ."148. *|H-cialh re 
f«-rml to. |

Appeal hy defendant from tin* wrilicl in favour of plaintiff statement 
for *4,000 (lamagvs for personal injuries in an action brought hy 
a workman whose arm had been broken while working al a drill 
in defendant's railway shops.

The appeal was dismissed.
0. //. ('lark, K.C., for defendants.
T. J. Murray, for plaintiff.

Howell, Four drills n a row, all operated from huwhi. c.j.m.
one counter-shaft, and so eonneeted that all must run or slop 
together, used for boring holes in iron or steel, were opciutcd in 
the defendants’ shops under the direction and control of certain 
foremen. The drills could be moved from side to side, and, while 
in motion, could individually lx- raised out of the work, and, 
when thus raised from the work which was being done at the 
time of the accident, there could lie a clear space of six inches
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MAN. Ix'twevn tho point of the rapidly revolving drill and the material
cX upon which the work watt Iteing done. The plan of operating
,913 required two workmen to put material upon the table Iteneath the
-----  drills, and then lower the drills to the material, which had liven so

Wbpkcb fiXP,i as to have the holes lHired in the projK-r place.
Canadian The plaintiff had, alxnit three weeks before the accident. 
Nom ru mx entered into the defendants’ employment, and had at once been 

• put to work upon this multiple drill; and, soon after, one Met truth,
How.il.c.j.m. an apprentice, was set to work with him as a helper or assistant, 

and so continued until the accident. Mach of these men had 
previously unrated a single drill, but neither had ever liefore 
operated a multiple drill. Their work at first was what is called 
single-piece work, that is, one piece of metal, occupying the whole 
space covered by the four drills, was placed upon the table, and 
holes were bored where required. As soon as the work on this 
was done, the drills were lifted, the machine was stopped and not 
again started until other material was plaml and danqied or 
fixed for new work. It was thus quite safe for the men to remove 
or adjust the material.

After about two wi-eks so working, the plaintiff and his 
assistant were given what the defendants call two-piece work, 
that s, each was required to do work independently U|miii separate 
pieces of material, the plaintiff using the two right hand drills and 
the heljH-r the other two. At first the two men conducted this 
work as formerly, and, when it Uranie necessary to turn the 
material or put in a new piece, the machine was stopped, and, if 
each had not finished his piece, the work of the one not so finished 
was suspended until the other put in or changed the material and 
clamped it down. The defendants' foreman having general 
charge of the machinery, siring this method of procedure, inter
fered and told the plaintiff and his hel|x*r that the drills must not 
lie stopped to change the work. The plaintiff and his hel)>er 
thought it unsafe, and continued as Indore; and, sixm after, that 
foreman and a higher foreman of the defendants’ shops came up 
and instructed the plaintiff and his hel|w*r that the drills must not 
lie stopped to change material, and thereafter they endeavoured to 
conform to this system of working, and Uith swear that they 
thought it dangerous.

The general foreman of all the shops, one (ialloway, swears 
that the plan or system of operating this four-drill machine, 
insisted upon by these two foremen, was approved of by him. and 
at the trial counsel for the defendants that it was the
proper system, and there was no intimation that the two foremen 
acted improperly or lieyond their powers.

The material or structure ii|n)u which they were working on 
this two-piece work took up alxiut one fixit of space alxive the 
tab'e, and was required to lx* bolted to the table by an iron bar, 
called a strap, going over the top fastened on each side by a bolt

^
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Morally spunking, thune who employ men on dongermui work wii limit 
doing all in their power to obviate the danger are highly reprehensible 
The workman who depends on hiefor the bread of himself 
and his family is thus tempted to incur risks to which, as a matter of human
ity, he ought not to be exposed. But, looking at the matter in a legal point 
of view, if a man. for the sake of the employment, takes it or continues it 
with u knowledge of its risks, he must trust to himself to keep clear of 
injury.

The same cold-blooded law was laid down twenty years 
previously by Lord Bramwell and Channell, B„ in Dynen v. 
Leach, 26 L.J.Ex. 22. Happily, it seems to me, for humanity's 
sake, the House of Lords in Smith v. linker, [1891] A.C. 325, 
laid down the law the converse of the above. Lord Herschell there 
states that the mere fact of the employee continuing his work, 
knowing the risk and not remonstrating, does not preclude him 
from recovering. One English Judge uses this expression : “ His 
poverty not his will consented to incur the danger." The de- 

must set up and prove affirmatively, first, that the plaintiff 
well knew the danger and the risks, and, second, that the plaintiff 
contracted or consented to run the risk. Mere proof that the 
plaintiff knew the danger and continued in his employment is not 
conclusive evidence to prove the second point. Such evidence 
may be given fully and completely shewing that the plaintiff had 
full knowledge of the danger and continued the work, and yet the 
tribunal finding the facts may find the plea not proved: Montreal 
Hark and Island R. Co. v. McDougall, 36 ( 'an. S.( ML 1 ; Williams 
v. Ilirminyham Hatter y and Metal Co.. [1890] 2 Q.B. 338, 68 L.J. 
Q.B. 918. 15 Times L.K. 468 (C.A.).

Many American cases seem to hold the contrary; and after a 
careful review of them and of the English decisions, a writer in 
20 Harvard Law Review 115. uses the following language:—

ThllS it has been seen that, while in England the pressure of the ser-

about one foot long. To adjust til's strap it was necessary for the 
plaintiff to put his arm over the material and reach down to the 
table in proximity to the drill. Soon after this change, and while 
the drill was rapidly revolving, the plaintiff, while so adjusting 
the strap, had his sleeve caught in the rapidly revolving drill, and 
his right arm was rendered useless.

The case for the defence is that, if the table with that sized 
material upon it had been properly adjusted, there would have 
been six inches of space between the material and the lower end 
of the drill after it had been run up, and that this would be safe. 
Counsel for the defendants urged strongly that, if this method of 
working was dangerous, the plaintiff was fully aware of it and 
accepted the risk ; ami counsel relied upon the maxim ralenti 
non fit injuria.

In Woodley v. Metropolitan R. Co.. 2. Ex. I). 384. at 389. ( oek- 
burn, C.J., says:

51

551
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vant's npcpHaitiPH has finally come to he regarded as destructive of his free 
will when placed in a position where he must either encounter some probable 
though not imminently threatening danger, or else give up his employment, 
the American cases stoutly deny it any such effect.

The charge of the learned was not out of harmony with 
this law, and the jury did not find this fact in favour of the de
fendants. The defendants fail on this plea.

The defendants also contended that there was no common 
law liability, and that at most there was only liability under the 
statute. The defendants possessed a four-drill machine, and 
wished to operate it so that each of the two men would operate 
two drills: and. to operate it most economically, all the drills 
must be kept revolving continuously, thus changing the system 
of operation from that of one-piece work. If it had been con
structed so that each two drills were connected with the shaft 
separately, then each could be stopped independently, and then 
there would be no necessity for continuous running. If a guard 
by way of a bar of iron or strip of wood had been fixed between 
the workman and lower end of the drill, when raised to the highest 
point, so that the lowest point of the drill was an inch higher than 
the lower side of the guard, the workman’s arm would be pro
tected. If the workmen had been permitted to use this machine 
for two-piece work—it being manifestly constructed for one-piece 
work—as they first used it, there would have been no danger ; 
there would have l>cen a little loss of time, but there would not 
have lw*en an nt.

A model of the structure being drilled and the strap or bolts 
was before the jury, and was also shewn to the Court, and some 
of the witnesses thoug it dangerous.

The defendants erected or constructed this machinery, and 
established a system for operating it on “two-piece” work, and I 
agree with the jury that the system was a dangerous one. If 
either of the three above-described plans had been taken, it would 
have been reasonably safe.

The defendants, by requiring the plaintiff to work at this 
machine so that he must put his arm in such close proximity to 
the revolving drill, did not provide him with a reasonably safe 
place for the performance of his work; and, in my view of the 
law, the defendants are liable at common law: see Ainslie 
Mining and R. Co. v. McDougall, 42 Can. S.C.R. 420; Brooks 
Scanlon O'Brien Co. v. Fakkema, 44 Can. S.C.R. 412; and 
Lafvcndal v. Xorthcrn Foundry Co., 2 D.L.R. 155, 22 Man. L.R. 
907

The appeal must be dismissed with costs.

Richards, J.A.:—The work was dangerous in any case, and 
admittedly, much more dangerous while the drills were kept 
running during the changing of the material to be bored. The

9

00
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order so to keep running was given, the defendants say, to 
economise time, and to get more work turned out in a day. < •allo- 
way, tin* foreman over all the shops, and Hobkirk, whose work 
was to see that work was speeded, and Hough, the foreman of the 
shop in which the plaintiff was injured, were all aware of the in
crease in the danger. Knowing that such increase would result, 
Galloway and Hobkirk, nevertheless, decided to, and did. order 
the continuous running of the drills.

Dolton, an expert witness for the defence, stated that the 
machine could lie instantly stopped with a brake, and that he had 
seen an electric brake used for that purpose. The saving of time, 
by the use of such a brake, would, probably, have so minimised 
the time lost in stopping as to make its loss of little importance. 
There is no evidence that Galloway, Hobkirk, and Hough did 
not know that a brake could be so used.

There is also no evidence that, when so ordering, they con
sidered the question of guarding against the increased danger. 
There is no evidence to shew that it could not be guarded against 
There is no evidence that a guard could or could not Ik* so placed 
as to decrease or prevent the danger. It seems to me, however, 
that, as the drills did not move towards or from the operator, but 
only in a straight line to one side or the other, a valuable guard 
could Ik* made by placing two pieces of iron above and along the 
line of and from end to end of the table. There could Ik* a space 
between these pieces sufficient to allow the drills to move freely 
laterally and up or down. They could be at such a height that 
their lower edges would be a little below the < of the drills, 
when the latter were raised. Though there is no evidence that 
such a guard could have been used, common sense suggests that 
it could. But, even if no such guard or brake could be used, 1 cannot 
see that the gain in time justified such an increase in the danger 
to the operator as was caused by the running, especi
ally as some of the evidence seems to shew that the loss was 
largely the result of defect in the working of the apparatus by 
which the belt was shifted.

The argument that it was the ordinnn usage to run such 
drills continuously does not seem to me to be borne out by the 
evidence. On the contrary, there is much evidence that it was 
not. It is argued that the continuous running was not a part of 
a system, for a defect in which the defendants would be liable at 
common resulted in injury. It was injury
was merely brought at>out by the order of a fellow-servant of the 
plaintiff, whose orders the plaintiff was bound to obey, and that, 
therefore, there was no liability beyond that provided by the 
Workmen’s Compensation for Injuries Act. If that * ere so, the 
verdict of $4,500 v e to Ik* reduced to $2,150, the agreed
limit of liability, in this case, under that Act.

I am unable to agree with such a contention. The evidence
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shews that the system of running the machines was settled on by 
Galloway as part of his duty as a servant of the defendants, and 
that the defendants delegated to him the performance of their 
duty to provide the system.

In Ainslie Mining and Co. v. McDougall, 42 Can. S.C.R. 
at 420, Sir Louis Davies, in a judgment concurred in by Duff and 
Anglin, J.L, says:—

Defective plans in which to work, defective machinery with which 
to work, and defective systems of carrying on work, are none of them, 
I hold, within the exception grafted upon the rule holding an employer 
liable for the negligence of the men in his employ.

That decision was approved of and affirmed in Brooks Scanlon 
O'Brien Co. v. Fakkema, 44 Can. S.C.R. 412. It binds this 
Court; and, in my view of the present facts, disposes of the 
fellow-servant defence.

The plaintiff realised the danger, but continued to work. It 
is argued that he thereby voluntarily assumed the risk. The 
verdict of the jury here and the decision in Williams v. Birming
ham Battery and Metal Co., [1899] 2 Q.B. 338, negative that 
defence.

I would dismiss the appeal with costs.

Perdu, i.a. Perdue, J.A.:—The only point in this appeal as to which, in 
my opinion, there is any difficulty is that in relation to the common 
law liability of the defendants for the accident in question.

There is sufficient evidence to shew that the defendants' 
shops engineer, Hobkirk, and their machine-shop foreman, 
Hough, ordered the plaintiff to keep the drills running while the 
material to be bored was being inserted and removed. The 
evidence also shews that Galloway, the general foreman of the 
defendants’ shops, approved and adopted this plan of operating 
the drilling-machine, and that the object of it was to get more 
work done in a given time, by the machine, and the men em
ployed on it. There is ample evidence that this mode of operation 
was dangerous to the men using the machine. Galloway was 
foreman over all the other foremen, and had general control of 
all shops of the defendants at Winnipeg in which repair work to 
locomotives is done.

I think it should be held that the plan of operation devised 
and put in practice by Galloway and his subordinates, in the 
interests of the defendants, was adopted by the defendants. 
The defendants placed these men in control of the shop and of the 
workmen engaged in tending the machines. The defendants 
reaped the benefit of the speedier but more dangerous plan of 
operation.

There is, as 1 have t ' evidence to shew that the
operation of the drilling-machine, while it was constantly kept in
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motion, was dangerous to the men eniployeil upon it. It the 
plaintiff had been permitted to use the machine as he desired, 
that is, by stopping it while the material to he drilled was being 
changed, the operation of it would have been attended with much 
less danger. In Smith v. linker, 118V1) A. (’. 325. the common 
law principle is stated by Lord Watson in these words:

A muster is no less responsible to his workman for personal injuries 
occasioned by a defective system of using machinery than for injuries caused 
by a defect in the machinery itself (p. 353).

He further says :
The judgment of Lord Wensleydale in MYcwa v. Mai hit son. 4 Mueq. 22ti. 

clearly shews that the noble and learned Lord was also of opinion that a 
muster is responsible in point of law, not only for a defect on his part in pro
viding good and sufficient apparatus, but also for his failure to see that the 
apparatus is properly used.

1 would also refer to A in die Mining and H. Co. v. McDougall, 
42 Can. S.C.H. 420, and Hrooks Scanlon O’Brien Co. v. Fakkema, 
44 (’an. S.C.H. 412, as embodying and applying the same- 
principle.

I think the appeal should be dismissed with costs.

Cameron, J.A., concurred with Haggart, .LA.

H ago art, J.A.:—I do not think that the defendants seriously 
contended that they were not liable under the Workmen's Com
pensation for Injuries Act, which would have limited the damages 
to $2,150, but counsel strongly urged that there was no liability 
at common law, where the damages were assessed by the jury at 
$4,500, and they further contended that at most the cause of the 
accident was a negligent order given by a fellow-workman, and 
that consequently the doctrine of common employment applied 
to the common law action.

The plaintiff in his pleadings charged that the defendants 
employed a dangerous and negligent system of carrying on their 
business, and used and employed defective machinery to enable 
the plaintiff to discharge his duty.

The trial Judge, after explaining the issue very clearly to the 
jury, says in his charge:—

And it is for you to sav. from all the evidence you have heard, whether 
or not the adoption of that system by the defendants was negligence, and 
whether or not that negligence resulted in the plaintiff's injury, or whether 
or not it resulted from an order. If you cannot find it was part of their 
system you can find whether or not it was a result of an order or direction 
given by an employee of the company who had the power and right to give 
such an order to one under his control.

And, amongst other questions, he submitted to the jury those 
which, with the answers to them, follow:—
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Q. Did tin* defendants adopt any system in regard to tlie operation of 
the gang-drill in question? A. Yes.

(j. If so, were the defendants guilty of negligence in respect of the system 
so adopted? A. Yes.

tj. If so negligent, in what did the negligence consist, and was the plaintiff 
injured in consequence thereof? A. Yes, in keeping the machinery running 
while drilling that kind of work.

1 do not think it matters much whether we refer to the opera
tion of this drill by the plaintiff as a negligent system, a negligent 
use of a good system, a defect in original installation, or a negligent 
mode of using perfectly sound machinery, because it resulted in 
creating a dangerous place for men to work; and. in substance, 
the jury so found. The happening of the accident, under the cir
cumstances detailed, is evidence of this fact. The plaintiff and his 
witnesses testify that it was a dangerous place; McArthur, a 
witness called by the defendants, gave evidence to the same 
effect, and even Hough, the defendants' foreman, on his examina
tion for discovery, swore that the place was one of danger, al
though he tried to explain or qualify this when in the witness-box. 
There was ample evidence, and the jury believed the plaintiff 
and his witnesses, and their finding is, in substance, that the 
construction of the works and the manner in which they were 
operated were dangerous to the workmen.

In A indie Mining atnl l{. Co. v. McDougall, 42 Can. S.C.R. 
420, it was held that an employer is under an obligation to provide 
safe and proper places in which his employees can do their work, 
and cannot relieve himself of such obligation by delegating that 
duty to another; and it follows that, if an employee is injured 
through failure to fulfill such obligation, the employer cannot, in 
an action against him for damages, invoke the doctrine of common 
employment. Davies, at p. 424, says:

1 hold that the right of the master, whether incorporated or not, to invoke 
the doctrine of common employment as a release from negligence for which 
he otherwise would he liable, cannot he extended to eases arising out of 
neglect of the master's primary duty of providing, in the first instance at 
least, fit and proper places for the workmen to work in, and a fit and proper 
system and suitable materials under and with which to work. Such a duty 
cannot he got rid of by delegating it to others.

Common employment is not a defence to actions for injuries 
resulting from defective places in which to work, defective ma
chinery with which to work, and defective systems of carrying on 
work. Ainslie Mining and B. Co. v. McDougall was followed in 
Brooks Scanlon O'Brien Co. x. Fakkema, 44 ('an. S.C.R. 412. 
See also Smith v. Baker, (18911 A.C. 325; McArthur v. Dominion 
(’artridge Co., (19051 A.C. 72; Williams v. Birmingham Battery 
and Metal Co., |1899| 2 Q.B. 338.

I think that the action lies against the defendants both under 
the Workmen’s Compensation Act and at common law. A I-

i
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though, us a juror, I might not assess the damages at the amount 
mentioned in the verdict, yet. when we consider the months in the 
hospital, the pain of many operations, and the existence of a 
serious permanent injury, it is not so excessive as to warrant the 
interference of the Court.

I would dismiss the appeal.
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1. Contracts i 8 II 1)4—M21— III ii.iuxu voxthaits—Extras « my on Alt
CIIITKCT’h WKITTKX OHIIKK.

A huililing «-ontractor i* IhhiiiiI by llic strict term* of «i building von 
tract whereby lie Iiih agrc«-«| to make no «•! lim for extra* done without 
the written order of tin- architect. ii< r can In- -et ii|i in *upport of hi* 
claim for extras the verbal order of the architect in the fin*** of *wh 
condition of the «'ontract where no fraud or eullu*i«in i* shewn l**txveen 
the owner and the architect.

| 1 iniilin liter v. 1 In nth. M D.I..H. MM. 4 O.W.N, MM2, allimnsl: ami 
*«•*• Annotation t«i this cus«*. infra. \

2. t'OHTS (81—Ml— DlSCRKTIOX—KKITSAI. WIIKKK HVlVKMH WIIOl.I.Y ox
TM'IIN'IVAI. OKOt XIIS.

That the respnmlent was protected from paying for extra* under 
the huihling contract *ue«| upon by reason of a condition rt*«|iiiritig the 
written sanction of the architect, while only a verbal order of the 
bitter could Is* shewn, i* a sufficient ground for exercising the diacre 
tion of the appellate court in refusing to award to the re*|Himlent the 
cost* of successfully opposing an appeal U|miii which it was found that 
the ap|M‘llant would lie entitled to ristiver for the extras, but for the 
condition; but the appellate court may. in such ease, give the success 
fill respondent the option of taking hi* cost* «if the appeal on con 
senting to pay for the extras.

Appeal by tin* plaintiff from tin* judgment of Kelly, J.. 
Vandrwater v. Marsh, 10 D.L.R. 810. 4 O.W.N. 882.

Tin* appeal was dismissed.
K. (l. Partir, K.C., for tin* plaint ill.
IV. S. Mardi h, K.C., for tin* d«*fi*ndant company.
IV. A\ Tilli-)i, for the defendant Herbert.

St ii tetnent

The judgment of the Court watt delivered by Meredith, (\ 
J.O.;—The action is brought to recover the contract-price for 
“the excavating, erection of wooden forms and concrete work, 
and supplying the materials therefor, for a foundry building,” 
for the respondent company, and the value of extra work done 
and materials provided by the appellant in connection with 
the building.

The contract is dated the 10th May, 1912, and provides that 
the work shall be done conformably to the plans, specifications, 

47—14 D.ImK.
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ONT. and detail* prepared hy the respondent Herbert, who was the 
architect of the building, and that it shall lx* done “in all things 

i«u i to the entire satisfaction of tin* architect.”
The provision ns to payment for tin- work is made subject to 

Yamhcvatm condition that the covenants, conditions, and agreements of 
Marsh. the contract have been in all things strictly kept and performed 

hv tin- ; and the contract also provides that no paymentMwdltli, * 1 1 •c.j.o. shall be without the production of tin- architect’s certi
ficate “as in the conditions provided.”

The contract contains no other provision as to the archi
tect’s certificate; and no other document was adduced providing 
that the production of it should be a condition precedent to the 
right of the appellant to claim payment.

The has been unable to obtain the certificate of
the architect; and in his statement of claim—presumably be
cause the production of the certificate was, in the opinion of the 
pleader, a im precedent to the right of the appellant to
claim payment, and to get rid of the supposed effect of that 
condition—it is alleged that the performed the work
ami supplied the material as provided by the contract, ami that, 
“after all necessary times had he requested the re
spondent Herbert “to issue to him the usual certificate to enable 
him to receive his payment from the defendants Marsh and 
Ilenthorn Limited (the respondent company), but the said de
fendant Herbert refused to grant the said certificate and still 
refuses to grant tin* same, with the knowledge of his co-defend- 
ants Marsh ami Ilenthorn Limited, and the said Marsh and 
Ilenthorn Limited, although requested by the plaintiff’ to pay 
him the amount of the said contract-price, refused and still re
fuse to do so.”

The reason for the refusal of the architect to give the certi
ficate was due to the fact that the appellant had so laid out 
one of the buil ami done the concrete work that the walls 
of the foundation were so placed that it was not, and the 
building to lie erected on it would not. have been, as they were 
designed and shewn on the plans and drawings to be. rectangular 
in form, which necessitated a change in the structural steel work 
for the building, and other changes, which involved considerable 
additional expense to the respondent company.

It was sought by the appellant to throw the responsibility 
for this mistake on the respondent company, because, as it 
was said, the appellant when beginning his work was misled by 
stakes which had beeu planted by the engineer of the respondent 
company, and which the appellant assumed were intended to 
indicate the position which the building was to occupy. In this 
attempt tin* appellant failed at the trial; ami we sec no reason 
for differing from the conclusion of the learned trial .ludge as 
to it.
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It was also contended that, as the respondent company had 
gone on with the erection of the superstructure upon the foun
dation which the appellant had constructed, instead of requit
ing him to rectify the mistake, as lie contended lie could have 
done at a comparatively small expense, the respondent com
pany was now not entitled to rely upon the departure from the 
terms of the contract which the mistake involved.

This contention also failed at the trial, and rightly so. we 
think. What was done by the n ' lit company was really 
in ease of the appellant; and the proper conclusion upon the 
evidence is, that the appellant was informed that, while the 
respondent company would not insist upon the foundation 
walls being rebuilt, there would be from the contract-
price of his work the amount of any additional expense the 
respondent company should be put to in connection with the 
work the other contractors were to do. and that the appellant 
assented, or at least did not object, to that course being taken.

No ease was made, on the pleadings or at the trial, of collusion 
between the respondents so as to “ <e with the necessity of 
the production of the architect’s certificate, if. by the terms of 
the contract, the production of it was a condition precedent to 
the right of the appellant to ' payment for his work.

The appellant is not, in our opinion, entitled to recover, even 
if the production of the architect’s certificate is not a condition 
precedent to his right to he paid. It was by the contract a con
dition precedent to the right of the a to be paid the con
tract-price that the covenants, conditions, and agreements of 
the contract should have been in all things strictly kept and 
performed by him. and that the work should have been done 
conformably to the plans, specifications, and details prepared 
by the architect and in all things to his entire satisfaction, and 
neither of these conditions has been performed by him.

It is open to grave question whether the production by the 
appellant of the architect’s certificate is necessary. The provi
sion of the contract as to this is incomplete. The words “as 
in the conditions provided” qualify the preceding words “but 
no payment to be made without the production of the archi
tect’s certificate.” There is. as I have said, no other provision 
as to it in the contract, and no other document to the
contract refers, containing any provision as to it; and it may 
be, therefore, that the provision of the contract which the 
respondents invoke has no effect. It is. however, unnecessary, 
in the view we take as to the effect of the other provisions of the 
contract to which I have referred, to decide that question.

The claim for extra work and materials, so far as it is in 
question on the appeal, is for work done and materials supplied 
owing to an increase in the size of the building. The contract

ONT

<c
lilts

V X MU V M I K

Meredith,

A:B

0

^333

D-D

37

0



740 Dominion Law Reports. 114 D.L.R.

ONT.

S. C.
1913

X'axdkwatkk

Marsh.

Meredith,

provides that no claim for any work in addition to that shewn 
in the drawings or mentioned in the t ions, unless it was
sanctioned by the architect in writing previous to its having 
been done, shall be allowed.

There was no written sanction of the architect for the doing 
of the extra work and supplying the extra materials, payment 
for the value of which the appellant claims, and the right to 
recover it is, therefore, excluded by the contract.

The work was done and the materials were supplied upon 
the verbal order of the architect, and there is no just reason why 
the appellant should not he paid for it.

If the rt*> company stands upon its strict right and
will not pay for them, it will he proper, in the exercise of our 
discretion as to the costs, to deprive the company of the costs 
of the appeal.

The result is that the judgment must be affirmed and the 
appeal dismissed with costs if the respondent company elects 
to pay for the extras, but otherwise without costs.

We cannot part with the ease without expressing regret that 
the litigation should have been rendered necessary by the refusal 
of the appellant to agree to what appears to he the reasonable 
deduction from the contract-price which was proposed by the 
respondent Herbert.

A ppral dis inissed.

Annotation Annotation—Contracts i 6 II D 4—1921 —Extras in building contracts.

Extra* in WIm-ii by the term* of the contract written order* must In* obtained be-
huilding fore «daiming for extra work*, n buihler cannot recover payment for such 

extra* from the employer without written order*: HhmmII v. Ha da Ban- 
ilrira. 7 i*T. 804$ Brumodon v. Nlainrn l.ocnI Board (IKSI . I Cab. & El. 
27- ; tlounlon and Kant and II'**#/ Trran Bail ira y Co. v. Trrntrm (1SK4I. 
03 Tex. 442: Ilml-on on lluilding ('ontmet*. 3rd ed., vol. I. p. 408.

Partie* may ngrcc that any ihiiiiInt of condition* pret-edent must I** 
|i<*rform<d prior to the accrual of any right to payment, hut each condition 
and every coiitraH niu*t In* construed hy reference to it* r scope
and term*.

The condition* precedent relating to extra* moat commonly found in 
building contracts, «me or more of which may In* fourni in nn»*t contract*, 
are a* follow*:—

(I i The huihler* must obtain written order*; (2) the order* mu*t In* 
signed and (aometime*) «muntersigned ; (3) the orders must have been 
given prior to the execution «if iIm* work ordered; ill the «nier* niu-t have 
lieen given during the |H*r forma me of the work: (fi| the order* *o ob
tained must he produced ; (tl) w«*«*kly account* must In* didivered; (7i 
the architect must ascertain the value of the extra work* an«l certify the 
value; (Hi a prevlou* contract mu*t In* iimkIi* for any extra work; (9) in 
ease «if dispute tin» price imi*l In* *etth*d by arbitration prior to a claim 
lading made.

Such provision* are in*crtcd in contract* to limit the p«iwer of arehi- 
teet*. ami to make it cl«*ar to the builder that lie mu*4 not rely upon any
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Annotation {coutiiiiinh—Contracts (SIID4—192) Extras in building
contracts.

representation of authority by the architeot to order by parol or any os
tensible or implied authority as agent of the employer: h'anl v. I'nitetl 
Stale* (1883). 17 ft. of CI. I1U. I'.S. Dig. ( 18831. p. 138; Initnl State* 
v. \lal*li ( 19021. 115 Fed. Rep. 697 ; Hudson oil Building Contracts. 3rd 
ed.. vol. 1. p. 469.

There may. however, lie a waiver of the condition as to written orders, 
or « me acceptance or acts on the part of the employer, from which a new 
contract to pay for the extra work may be inferred ; which contract in 
the case of a corporate body incapable of contracting excepting under sell 
must Ik under seal. So where the extras are in fact not extras at all. 
but independent works; or where there is a prevention by the employer; 
or where fraud is alleged and proved ; or where a final and conclusive cer 
tifie.ite has included the extras, a claim may Is* supported, although the 
architect did not sign a prior written order.

Equity will not give relief to a contractor who has done work under a 
contract in which it is provided that no claim shall Is* made without 
written orders unless he can shew, either that lie has obtained the written 
orders or some conduct on the part of the employer preventing the per
formance of the condition : hi irk v. It ramie y I'nioit ( 18181. 2 I’hil. 6411. 
17 L..I. (’b. 127. Nor will the Court decree an account of extras not 
ordered in writing: X iso u v. Taff Yah liai I ira y t'a. (1848). 7 Hare 13th

The employer will not be ImhiihI to pay for work included in the con
tract upon the faith of an oral promise by the architect that it shall lie 
paid for ns an extra, or that he will elfect savings in other parts of the work 
to make up for the alleged extra work: Sharpe v. San Fa ala Itly. ( 1873). 
L.R. 8 Ch. 597; Shunt v. City of Camhritlye ( 1878 i, 125 Mas... 102.

Where the plaintilT was entitled to his certificate under the contract, 
the Court has power to interfere and direct the architects to make an in 
qtiiry and grant a certificate: l.airrener v. Hera. 3 Sask. L.R. 253.

There would, it would seem, lie strong evidence of fraud if an employer 
himself, or by his engineer or architect, desiring alterations or additions 
to Is* made by a builder and knowing that they will cost more than the 
contract price, stands by and sees the expenditure going on upon them, and 
takes the benefit thereof, and then refuse» to pay because proper orde*s 
have not been given. I»rd .lustire Turner, in an English leading ease said : 
"I think .... it would lie a fraud on the part of the company to 
have desired by their engineer these alterations, additions, and omissions 
to be made, to have s1<kmI by and seen the ex|K*ndititre going on upon them, 
to have taken the lienelit of that expenditure, and to refuse payment on 
tlie ground that the expenditure was incurred without proper orders ha\ 
ing lieon given for the purpose:” llill v. Smith Slafford*hire Ity. (1885), 
12 L.T. ( N.8. l 63. at 65.

On appeal from a decision of the Court of Appeal for Ontario, 
Metallic Ifoofiny \. Tarant a. 6 O.W.R. 656. a Ili ruling the judgment at the 
trill, 3 Ont. W.R. 046. in favour of the plaintiffs, the Supreme Court held 
that plaintiffs could not recover for extras as the terms «if the contract 
in respeot thereto had not lieen observed. They held, however, that plain
tiffs were entitled to damages for wrongful dismissal and directed that 
the reference onlered by the Chancellor should include such damages: 
City of Toronto v. Metallic Ifonfiny Co. of Canat/a, 37 Can. S.C.R. 692.
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Annotation honlinnul1—Contracts i « II D 4—1921 Extras in building 
contracta.

A vontinet for the cur|H»nter’* work at the defendant's hou«*e provided 
that the contractor should la- paid for work ami extra*, if any. on “cer
tificate of nii|Kirintendent of work." The contractor died after doing part 
of the work, and the plaintiff* thereupon ;igreed to deliver at the hmi*o 
"all the in-iterial referred to in lia» late (contractor's) contract, and all 
the condition* of that contract are to apply." The *ii|K»rintendent of work 
wio a relation of and indebted in a Inge -uni to the defendants, and the 
plaintiffs did mit know this. Disputes having arisen, the *u|N»iinte!ident 
of the work gave to the plaintiffs, under the defendant's instructions, n 
certificate that the plaint iff* had funnelled all the material according to 
sjMH'i tient ions, "except small matter* which I will adjust under the terms 
of the contract." Held, that a* to extra material furnished liv the plaintiffs, 
the condition a- to the superintendent'» certificate did not apply ; a ml that, 
at nil event*, the certificate in fact given put an end to the contract and 
relieved the plaintiffs from doing anything further under It, eo tliat the 
non-completion of the "small matters" in «li-pute formed no defence. Held, 
also, per Armour. <\J.O.. that the relationships. family and finanei il. of 
the sii|H*rintendent to the defendant should have been disclosed to the 
plaintiff-, and that under the circumstances the plaintiffs were not hound 
to obtain a certificate at all: l.udlam V. II ilnon. 2 0.1*R. 649 (t'.A.f.

A contract provided tlia-t no alteration* should be made in the work 
shewn by the plan* and spec! flea lion*, except upon the written order of the 
architect, approved h\ the defendant*, and that the value of mix such 
extra work should lie submitted every month to the architect. Held, that 
the furnishing by the architect of plan- shewing that extra * tone-work 
wa's to be done constituted a written older for the work, ami the failure 
of tlic plaintiff to submit monthly statements should not in itself disentitle 
them to recover tlie value thereof. And. although the city council as a 
Is sly did not give it- formal approval, the mud net of the mendier* thereof 
was such that it must lie <sni*iilered that the extra work xva* done with 
their apitoyai: 1 Iberia Huihlinii Vo, v. f'ifi/ of 1'aloam. HI W.L.R. 44^1 
(Alta.).

Tlie plaintiff, a X'aneouver builder, coiitractisl to erect a building in 
Vancouver for the defendants, a Milwaukee company, the contract pro
viding that no extra* would lie allowed unless their value was agreed upon 
ami imbmusl on the contract. On the instruction* of H„ who intended to 
oiviipy the building for the pur|Miwe of a bottling com puny, of which he 
was a mendier, and Imttle defendants' Inst among*! other tiling*, the plain
tiff nimle alteration* mid addition*, but no indorsement was made on the 
ismtract. such indorsement wa* hold to !*• a condition pms-dent to plain
tiff’s right to recover : McKinnon v. 1‘nbitl llrnriny Co., 8 ll.t'.R. 266.

A building contract contained a provision that the work should be 
completed by the contractor by a specified date, with a penalty of 96 a day. 
ns li«|iiiduted damage*, for each day that the work should remain unfinished 
after that date. It wa* agreed, on the pant of defendant, that tlie con
tractor should In» put in possession of the premise*, end should be fur- 
ni shed with the lines and level*, by a not lier fixed date, and that, for every 
day thereafter, he should Is» entitled to hove two day* added to the time 
fi r the complet ion of hi* contract. It was further agreed that the contrac
tor shoiikl have no action for damage*, or otherwise against tlie defendant
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Annotation (coni In uni)—Contracts ( HI D 4—1921 Extras in building
contracts.

by mi son i»f *nbl delay. Thv Court lield that tin* clause of tin* intiiract 
den\ing plaint ill"» right to an action for damage* applied to thv giving 
l»osMwsion of the premise!* only, ami not to the delay in furnishing lines ami 
levels, ami that, plaintilf was entitled to recover for extra work resulting 
from the latter delay. The delay in putting plaint-ill" in possession of the 
premise*, and in furnishing line* and levels, and delay caused hv extra 
work which he was called upon to do, relieved plaint ill" from t in* obliga
tion to complete hi* work by the date agreed, and that defendant was de
barred from enforcing pay ment of the penalty agm*d upon. One of the 
clauses of the contract provided that, if altérait ion* were icipiired in the 
work, a fair and reasonable valuation of work added or omitted should In* 
made by the architect, ami that the sum payable to plaintil!" should be 
increased or diminished by such amount, provided that, where the a mount 
was n -1 a»iwd upon the contractor should proceed with the work on the 
written order of the architect, and that the amount payable therefor 
should lie fixed as further provided. Alterations under this clause only 
required a written order where the architect ami contractor dilleml as to 
the valuation. The furnishing of pints by the architect, shewing additional 
work, was a "written order" within the meaning of the contract. The 
burden wa* upon plaint ill' of shewing that work claimed for a* extra* wa* 
ordered by the architect : Uunro v. Town of Weulrillr, 3tl N.S.II. .11:1.

A contract to build a tavern ami stores contai ne,I this clause: "No 
additional work or deduction* or extras of any kind shall Is* permitted or 
allowed unless the some hath lieen agretsl ii|miii, ami the price of such 
work duly ascertained and cmlsslied in such writing, and the writings 
shall lie produced liefore the payments shall Isi allowed.” Held, that pro
duction of writing was an a-l>*oltite condition preceden-t to recover for 
extras: oiihruhaw v. damn ilHTth. 18 t'.t’.Q.B. 37, 49. The same con
clusion was reached in the Victorian ease, Vounfl V. Ilu I hi rat Coin mû** i ouvra 
(1878), 4 Viot. IaR, (Law) .100; Hudson on Building Contracta, 3rd ml., 
vol. 1, p. 470.

A contract. for the eon*truction of large iron building* for a lump sum 
contained a elau*e, inlrr alia, that no alterations or addition* should lie 
miule without a written order from the employer’s engineer, and no alle
gation by the contractors of knowledge of. or uequieaoence in, such altera
tions or addition* on the part of the employers, their engineers or inspec
tor*. should Is» accepted or available a* equivalent to the certificate of the 
engims'r. or a* in any way superseding the necessity of *ueh certiIleate a.* 
the solo warrant for such alteration* and additions. During the execu
tion of the contract I lie contractor* alleged it wa* ini|m**ible to east cer
tain iron trough-girder* of a specified weight, ami sulwequent ly they were 
allowed to erect girder* of n much lieivier weight; and the actual weights 
were entered in the engineer* certificate* issued from time to time auth
orizing interim payment*. On the completion of the work the contractor 
claimed a considerable amount in excess of the contract price for tlie 
extra weight of metal *upplie«L It wa* held, reversing the decision of 
the tVairt below, that the engineer's certificate* were not written order* 
within the stipulation and that the claim was therefore excluded by the 
terms of the eontnu-t : Thanti* Sulphur ami I'opprr Vo. v. UrKIroy ( 18781, 
.1 App. Oas. 1040.
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ONT. CANADIAN LAKE TRANSPORTATION CO. v. BROWNE.

8.C.
1013

Ontario Supreme Court i Appellate Uieittiim i. Meredith. ('.•/.()., Maclaren. 
and l/#iJJ.A., and l.eitch, ./, December 1. 11)13.

1. Contracts HU K 3—751—Statute ok Fra ms—Contrai t not to bk
PERFORMED WITHIN YEAR—StlHviKM'Y OF MEMORANDUM.

A memorandum of an agriwneiit not to In- )M>rformed within the 
year. Miillieient to satisfy the Statute of Fraud*, i* shewn, not with 
'standing that one of the parties made alterations in the terms of the 
agnsMiient. after execution hy the other party, where the latter sub- 
seqiientlv assented thereto, although lie did not re exeeute the agree

Ma teinent Appeal by tin* plaintiff company from the judgment of Fal- 
conbridge, ('.J.K.B., 4 O.W.N. 880, in favour of the defendants 
(wharfingers at Hamilton) upon their counterclaim.

The appeal was dismissed.
J. Hick tu II, K.C.. and T. Hobson, K.C.. for the com

pany.
E. F. H. Johnston, K.(\, and J. ii. (Jauld, K.(\, for the de

fendants. the respondents.

Meredith, C.J.O. :—By their counterclaim the respondents 
claim damages for breaches by the appellant of an agreement 
between the parties in respect of the following matters :—

1. Wrongfully unloading at another wharf a shipment of
wire from the steamship “Regina,” which resulted in a loss 
to the ret i of $134.34, which they would have earned
if the wire had been unloaded at their wharf.

2. Failing to unload at the respondents’ wharf 6,000 tons 
of freight in each of the years 1911 and 1912.

3. Failure to pay one-half of the checker’s wages in the years
1908, 1909, and 1910.

The learned trial Judge found in favour of the respondents 
as to the whole of their eounterelaim, and directed a reference 
to the Loeal Master at Hamilton “to inquire, ascertain, and 
state what damages the defendants have sustained by reason of 
the matters in the defendants' counterclaim mentioned.”

The evidence was very conflicting as to the terms of the 
contract, which both parties agreed had been entered into be
tween them ; and we are unable to say that the learned trial 
Judge erred in coming, as he did, to the conclusion that the evi
dence preponderated in favour of the respondents.

That the contracting parties met in Toronto in the spring 
of 1908, and there arrived at an agreement by which the re
spondents, who had acted as wharfingers for the appellant com
pany in the previous year, were to be continued in that employ
ment, on terms which were then settled, was not disputed ; but 
there was a direct conflict of testimony as to the terms of the

14
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agreement. According to the testimony of Kdward II. Browne 
and Edward J. Jordan, the employment was to be for five years 
(1908 to 1912 inclusive), and the agreement was that tie- 
appellant company was to lie honnd to unload at the respond
ents’ wharf at least 6.000 tons of “freight” in each year, and 
was to pay one-half of the wages of the checker who was em
ployed at the respondents' wharf; hut. according to the testi
mony of Hugh Young, the trallie manager of the appellant 
company, the agreement was for the years 1908. 1909, and 1910 
only, and there was no agreement as to the quantity of freight 
to he unloaded at the respoi ' i’ wharf, and no agreement 
that the appellant company should pay any part of tin- 
checker’s wages.

It was argued hy Mr. Biekm-ll that the agreement, being, as 
it was, one not to la- performed within a year, and not being, 
as he contended, in writing, was not enforceable, and he applied 
for leave to set up the Statute of Frauds as a defence to tin- 
action.

1 am inclined to think that there was a sufficient memor
andum in writing to satisfy the statute. According to Young's 
testimony, the agreement sent to the respondents was signed by 
the appellant company. The alterations were made on the face 
of one of the s. which was signed also by the ret
enta, and there was a sufficient assent to the alterations 
hy the appellant company. The documents were not under seal ; 
and. although an unauthorised material alteration of them would 
have vitiated them. I apprehend that a verbal assent to the 
alterations which were made would he sufficient to make the 
document as altered binding on the appellant company, and 
that re-execution was not necessary.

If, however, that is not the proper conclusion. I do not think 
that the appellant should he allowed to amend hy setting up 

* the Statute of Frauds as a defence. If, however, such leave to 
amend had been asked at the trial, it should have been granted. 
The respondents in their pleading rely upon a written agree
ment ; and if, at the trial, they failed to prove such an agree
ment, and sought to rely on the parol agreement of which they 
gave et ?e, the authorities arc clear that the appellant should 
have In-eii allowed to amend hy setting up the statute if appli
cation to amend had then been made.

This Court, no doubt, has power to allow the amendment ; hut 
the exercise of the power is in its discretion, and an amendment 
should not be allowed except to secure the advancement of jus
tice, the determining of the real matter in dispute, and the giv
ing of judgment according to the very right and justice of the 
case (Rule 183) ; and in Sales v. Ixikf Erie and Detroit Diver 
If. Co. ( 1890), 17 P.R. 224. acting on the corn-sponding rule
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ONT then in force, the Court of Appeal refuse to permit the defend
s.c.
1913

ants to set up a defence which they had not raised at the trial.
1 may point out here that one of the cases cited in the judg

Canadian

Transpor
tation

Co.
p.

Browne.

ment (Odhams v. Br unning (1806), 12 Times L.R. 303) was 
reversed on appeal to the Lords (1806), 13 Times L.R. 65.

The Statute of Frauds is a defence which a litigant need 
not avail himself of. and there may be litigants who decline to 
use it as a defence against a just claim ; and it appears to me 
that where, as in this ease, it was obvious at the trial that the

Meredith,
Statute of Frauds would be a complete defence to the respond
ents* counterclaim, if they had failed to prove an agreement in 
writing, and no application for leave to amend was made, the 
appellant may fairly be assumed to have deliberately refrained 
from making the application, and should not now be permitted 
to amend.

Although the respondents’ ease as to the wages of the checker 
was not made out very satisfactorily, I am unable to 
say that the learned trial Judge was clearly wrong in allowing 
them. It may be that he accepted the excuse given by Browne 
for not claiming them sooner, and there was evidence that it 
was part of the agreement made in Toronto that the appellant 
should pay one-half of the checker’s wages.

The only other item allowed was that in respect of the wire 
unloaded at another wharf, and as to this there was evidence 
that amply warranted the conclusion that there was no justifi
cation for not unloading the wire at the respondents’ wharf.

The appeal should be dismissed with costs.

Magee, J.A. :—I agree that the weight of evidence leads to 
the conclusion that there was a written contract for five years. 
As to the plaintiff company’s application to plead the Statute 
of Frauds against the counterclaim, it is, I think, unnecessary, 
ami, therefore, should not be allowed. The counterclaim 
alleged a written contract. If the defendants could not prove 
one, they would need to amend. Having proved one. they did 
not require, and do not now ask, any amendment. If they were 
being allowed to amend now in order to do justice, then the 
plaintiff company should, I think, have liberty also to amend 
by setting up the statute, which hitherto, as against the defend
ants’ allegation of a writing, was not called for.

Mb- Urm. J.A. Maci.akkn, J.A., and Leitgii, J., agreed that the appeal 
should he dismissed.

Appeal dismissed with costs.
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EGGERSON v. SMITH.

Nattkalrharan Snpmne Court. II uni Inin, in Chamber*.
November IS, HI 13.

SASK

S.C.
ini3

I. Time (6 I—lui—Extension of—To review taxation of siikrih'h 
costs—When uranteh.

Ah tliv granting of an extension of time under Sa«k. rule 704 for 
reviewing tJie tnxiitiioii of a -lierill's hill of costs rests in the discretion 
of the court. speeiiuJ eirctiiiMdances justifying tin* extension need not 
tie shewn; although every ease is not to Is- treated in a spirit of plenary 
indulgence, but to lie dealt with on its mérita when reasonable ground 
for indulgence is shewn.

[Itokcr v. Faber, 111MIS| W.N. si; (C.A.), and Hutnbold v. London 
County Council. 100 L.T. 250, followed; Crappcr \. C.l’.lt. Co.. II 
D.IaR. 4SO ; and Ile a Taxation. 11 D.L.R. 101. dial ingui shed. 1

Api'Mcatiun under Susk. rule 704 for an extension of time statement 
for reviewing the taxation of a sheriff’s hill of costs.

The application was granted.

IV. A. Goetz, for applicant, defendant. Hauitain.oj.
It. E. Turnbull, for the sheriff.
IIaultain, C.J.: This is an application under rule of Court 

704 to extend the time for the review of the taxation of the 
sheriff’s hill of costs herein. The hill was taxed by the local 
registrar at Battleford on September 17. 1913. Notice of appli
cation for review was given on September 19. and the appli
cation was made to the Local Master at Battleford on Sep
tember 23. The Local Master decided that lie could not hear 
the application, but referred it to a Judge in Chambers. The 
matter then came before Mr. Justice Brown in Chambers on 
October 23. and the application was refused by him on the 
ground that it was not made within the time tixed by rule of 
Court 732. I am informed by my brother Brown that in dis
missing the application lie suggested that the defendant should 
make an such as the present one.

It is objected to the present application that it falls within 
the decisions in Crapptr v. ('.CM. Co., 11 D.L.R. 48ti ; and li> 
a Taxation, 11 D.L.R. 191. in which it was held that we are 

j by the “stringency" of the decisions in a line of English 
eases, the latest of which was lit Colts d- liavcnshcar, 119071 1 
K.B. 1. 7(> L.J.K.B. 27. These cases are mentioned in the judg
ment of Brown. J.. in lit a Taxation, 11 D.L.R. 191.

All of these cases were decided under the original English 
order 58. r. 15, which until amended by R.K.C. May. 1909. and 
R.S.C. August. 1913, read as follows —

No appeal to tin* Court of Appciil from any Interlocutory oi ler, or 
from any order, wlwtlicr IImil or interloeiitory in any matter ma In-jug an 
action, allait, except by «*|H>eiiil leave of tin* Court of Appeal, Ik* brought 
after the expiration of fourteen day*, ami no other appeal ahull, except 
by eueh leave. In* brought after tlie expiration of three month*.

1
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HaiilUln, C.J.

The rule as amended is now as follows ( see Annual Practice, 
1914):—

Subject «iml with'mt prejudice to the |*»wer of the Court of Ap|*‘iil 
under order 114. r. 7. no appeal to the Court of Appeal front any inter 
Iwntiiry order, or from an\ order, whether final or interlo-utorv. in anx 
matter not I whig an action, 'hall In* brought after tin* expiration of four 
teen day*, and no other appeal wluill In» hmuglit after the expiration of *ix 
week* mile** the Court or Judge at the time of nuking the order or at 
any time Milweqiiently or the Court of A| peal *hall enlarge the liiiN\

Our r. 7u4 is identical with the Knglish order 64, r. 7, and in 
eases falling within that ride the decisions under the original 
Knglish order 58, r. 15, never applied: Baker v. Faber, 11908] 
W.X. 80 (C.A.) ; l{ uni bolt I v. London Countg Council, lot l L.T. 
259. 53 S.J. 227.

It would seem that under the amended order 58. r. 15. 
tJie Court of .t.p|N»al i* not fettered by the Ntringcucy of the earlier ileei 
«km*, for in ea*.»* falling within order 84. r. 7, *|NviaJ clrcuni*teini»« were 
never reipiired hut the mutter r«»*ted ill tlie «Hs-retiou of the Court : 
Aiinu.il Praotiee. 11114, inv* • Maker v. Faber; and Itiimbuhl v. I.omlon 
1'iHinlft ('onnoil, unpin.

tIn applioatioii* to ext .d the time for ap|waling which are hroiight 
under thi** rule (order (14. r. 7 I. the Court of Ap|*\d b not InhiuiI by the 
stringency of the decision* delining the »|H-vial cir«'iiin*tance* reipiired In 
• •rder AH, r. I A. hut ha* an “unfettered discretion:** Annual Practiiv. I1M4. 
1141

In dealing with this therefore, I am at liberty
to exercise m.v discretion and am not hound by any of the deci
sions of our own Court or the Knglish Court* referred to above. 
Hut I must not be considered to mean in saying this that all 
applications under our r. 704 will he considered in a spirit of 
plenary indulgence. Kaeh ease must Is» dealt with on its merits 
and reasonable grounds for granting the indulgence must he 
shewn.

In the present ease I think that reasonable grounds have 
lieen shewn, and the defendant will Is* three more
weeks within which to make an applieation for a review of the 
taxation in question : see Clark \. Virgo, 17 P.K. 260. The 
sheriff's eosts of this application will he paid by the defendant.

I might call attc to the fact that by an amendment to 
the rules of Court promulgated on November 16 instant, appli- 
cations for review of taxation may now Is* made to Local 
Masters.

Application granted

6
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VERMA v. DONOHUE. B. C.

II rilish Coliimhia Court of Appeal, Macdonald, C.J.A.. Irring. Marlin, and 
(Sallihrr. JJ.A. Vovember 4. 1913.

C.A.
1913

1. Specific performance (IfA—121 —Persons extiti.ki» to—Defailt
OX INSTALMENTS. EFFECT—REALTY KAI.B.

In a spéculât iv« Ian.I purchase payable by instillments, tlu* purchaser 
not living in poMPM-non, bis fnllurv to meet the purchase in-lalim-nts 
either tieciuise of Inihling off to watch the <*!»!» and flow of tin* land 
market or through gross negligence, disentitles him to specific per 
forma nee. where lie has not shewn himself “ready or eager" to per 
form his part of the contrant.

[Lamarr v. Dixon. L.R. li H.I* 414. at 42.1; Oxford v. 1‘rorand. L.lt.
2 135. nt 151; hilmrr v. H.V. On-hards Ltd.. 10 D.L.R. 172.
[1013] AX’. 310. »|H*eially referred to. |

2. Venim»r axi» pvkviiaker 18 I R—28»—Instalment comkacth—Hix is-
BION FOR PIRCII AKER'S FA I LIRE TO PAY.

I pon an agreement to purchase lands, impo-mg on the purchaser, in 
the event of default < n any instalment, a forfeiture of all partial pay 
ments. there may Is* a default, through negligence or tem-pi sizing on 
the purchaser’s part, of such a character as to disentitle him t • 
specific |H>r for malice without af the same time enforcing the forfeiture 
against him of the payments made, especially where the amount 
claimed to have Ims-ii forfeited bears no just relation to the breach, the 
governing principle 1 icing relief against the penal clause rather than 
sympathy with the party penalized.

[Harrla-g v. Ucmmger, 43 l*J. ('h. 449. referred to.|

Appeal by the defendant purchaser from tin- judgment of statement, 
the trial Court rescinding a contract for the sale of lands and 
imposing a money penalty under a forfeiture clause of the agree
ment.

The appeal was to the extent of remitting the for
feiture.

//. If. It ray, for , defendant.
C. ./, Fillmorr, for respondent, plaintiff.

Macdonald, C.J.A. :—1The judgment of the .hnlicial Com- Macdonald, 
mittee of the Privy Council in Kilnur v. II.C. Orchards Ltd., 10 CJ'A' 
D.L.R. 172, A.C. Mill, was relied upon by appellant’s
counsel as in effect deciding that given an agreement, execu
tory except as to a down payment in cash, for the purchase and 
side of land, containing stipulations that time should he of the 
essence of the agreement, and that on default of subsequent 
payments of purchase money, and after thirty days’ notice in 
writing to the purchaser to make good his default, the vendor 
should have the right to cancel the agreement and retain so 
much of the purchase money as had already been paid, the 
Court is bound to relieve, not only against forfeiture of pur
chase money, but as well against the cancellation of the agree
ment ; that specific performance must he decreed in such a ease 
without reference to the circumstances of the ease, or the pur-

D+C
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B. C. chaser ’s own conduct, short of act mil or implied abandonment
C. A
ISIS

of the purchase.
This contention is based upon some observations of their

Donoii dk.

Lordships from which we are asked to infer that the circum
stances surrounding the default arc of no consequence.

in the ease at bar two equitable doctrines have to he con
Macdonald,

sidered in relation to. (1) relief from a money penalty, and (2) 
specific performance of a contract.

It may well be that the conduct of a party seeking the remis
sion of a penalty, such as the forfeiture of a sum of money, 
which bears no just relation to the breach, is of little or no 
relevance to the issue. Our Courts are opposed to penalties as 
such, and relieve against them because of their penal nature, and 
not out of sympathy with the party penalized. Siich penalties 
are regarded as unconscionable, and will not he allowed to 
prevail even where the conduct of the party seeking relief is 
open to grave censure.

Different considerations, I apprehend, present themselves 
when the question is: Shall specific performance be decreed at 
the instance of the defaulting party?

Tin* doctrine of the Court thus established. therefore, is that laches on 
the part of the plaint ill" ( whether vendor or purchaser) either in executing 
his part of the contract or in applying to the Court will debar him from 
relief. “A party cannot call upon a Court of equity for specific perform
ance." mi id !»rd Alvanlev. M.K.. “unless he has shewn himself ready, de
sirous. prompt, and eager”: Fry on Specific Performance, 8th Vanndian 
ed.. 540.

Lord Chelmsford in Lamarr v. Dixon (1873), L.R. 6 ILL. 
414, at 423, said :—

Now, my Lords, the exercise of the jurisdiction of equity as to enforc
ing 1he spirille performance of agreements, is not a matter of right in 
the party seeking relief, but of discretion in the Court—not an arbitrary 
or capricious discretion, but one to la* governed as far as possible by fixed 
rules and principles. The conduct of the party applying for relief is al
ways an important element for consideration.

And in Oxford v. Drovand, L.R. 2 l\C. 135, Sir William Erie 
said, at p. 151 :—

It is clear that the Court may exercise a discretion in granting or with
holding a decree for specific performance; and in the exercise of that dis
cretion the circumstances of the ease, and the conduct of the parties, and 
their respective interests under the contract, are to lie rcmemlmred.

If the agreement here were stripped of the articles which 
impose the forfeiture of the money and empower the vendor to 
declare the agreement at an end because of the purchasers 
default in observing the times of payment, a Court of equity 
would. I think, refuse a decree of specific performance if it ap-
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poared that the party seeking it had been guilty of wilful or 
reprehensible delay in which the vendor in no way contributed.

In that result the Court in effect declares the agreement at 
an end. By the breach of it the purchaser forfeits at law his 
right to call upon the vendor to perform his part, and by his 
conduct he in equity disentitles himself to relief.

That the contract contains a stipulation agreeing to a like 
result cannot, it seems to me, make the purchaser’s ease better 
or the vendor’s ease worse.

Then, have the defendants shewn themselves ready, desirous, 
prompt and eager to carry out their part of the agreement

The plaintiff’s brother, acting for him. called on defendant 
Pelletier, who was the assignee of Donohue, the purchaser, and 
demanded payment of the first instalment of $-f>(). He was 
put off with an excuse, and an appointment was made with him 
to call at said defendant’s office on another day. He called not 
only on that, but on many subsequent days, hut was unable to 
find the defendant, or to get any satisfaction from his clerk. 
From the evidence I am convinced that the defendant deliber
ately broke his appointment, and from time to time avoided 
the plaintiff’s said agent. After his patience was exhausted, the 
plaintiff served the notice provided for in the agreement, and. 
on the expiration of the period of grace, namely, thirty days, 
served formal notice of his election to treat, the agreement as 
at an end. It was only when the plaintiff brought this action 
to clear the title of the cloud which was placed on it by the de
fendant, who applied for registration of his agreement, that the 
defendant tendered the long delayed instalment and asked for 
specific performance. The purchaser was not in possession 
of tin- land, and the transaction was purely speculative.

I do not go to the length of saying that defendant actually 
altamloned the purchase, but 1 do think there was such laches 
as to disentitle him to specific performance. It was a default 
for which no reasonable excuse has been offered. Defendant 
said lie had the money with which to pay ; there was therefore 
the less excuse for his conduct in not paying. He was either 
grossly negligent and indifferent, or lie was holding off with 
the intent to pay if the market continued strong and to abandon 
should the market drop.

It may perhaps he said with truth that the judgment in the 
Kilimr case \ Kilnin’ \ !!.('. Orchard.1*, 10 D.b.H. 1721. indi
cates that the words “ready, desirous, prompt and eager” are 
not to be taken too literally. The Court would relieve where 
there had been some default, but where the purchaser is in pos
session and his default had lieeii of short duration, and attri
butable rather to misfortune or misadventure than to wilful 
negligence or indifference, relief hv way of specific perform
ance will he decreed ; but without something more than appears

B. C.

C. A. 
mis

Donoiiuk.

Macdonald.
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in tlu» observations above referred to, I am not convinced that 
under circumstances such as we have in this case, relief should 
be given beyond the remission of the penalty.

The circumstance that the purchase money was payable in 
instalments does not, I think, make it incumbent on the Court 
of necessity to grant specific performance, though it may well 
enter into the consideration in relation to the hardship or other
wise of granting or refusing such a decree.

Default in payment of an instalment might more easily be 
condoned than default in payment of the whole purchase money, 
and the fact of its being an early or a late instalment would 
greatly and properly influence the decision : Bardai/ v. Messen
ger, 43 L.J. Ch. 149

I would allow the appeal to the extent of relieving the ap
pellant from the forfeiture of the $250, and as the appellant has 
partly succeeded and partly failed, there should be no costs of 
this appeal, and the order as to costs below should stand.

Irving, Martin, and Galliher, JJ.A., concurred with Mac 
DONALD, (’.J.A.

Appeal allowed in part.

NIPISIQUIT CO. v CANADIAN IRON CORPORATION

Veir It nm nine I; Supreme Court. McLeod, ./. December 5, 1913.
1. Waters (8 II E—102)—Riparian rights—Interference by pollution

OF STREAM.
A riparian owner has the right to the full flow of the water in its 

natural state without any diminution or pollution.
[Chasemore v. Richards, 7 Il.L.C. 349, applied.]

2. Injunction (8 I F—58)—Water mkihth—Restraining pollution of
Stream—Delay to make changes in mining concentrator plant. 

On decreeing a permanent injunction in favour of riparian owners 
against the pollution of the stream hv a mining company in the working 
of its concentration plant, a reasonable stay of the injunction may 
be granted to enable defendants to make alterations to their works 
to obviate the damage to riparian rights.

Action by owners of fishing privileges and other riparian 
rights on a river against an iron mining company to restrain 
pollution of the stream by the leakage from the defendant’s 
settling tank used in ore-washing operations.

An injunction was decreed with a reference as to damages. 
\f. G. Teed, K.C., and George Gilbert, for plaintiff.
W. C. II. Grimmer, A.-G., and 0. S. Crocket, K.(\, for de

fendant.

McLeod, J.:—The plaintiff company is the owner of certain 
lots of land situated on the Nipisiquit river, in the county of 
Gloucester. This river empties into Bathurst Bay and about
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twenty-two miles above its mouth are falls that are known as the 
Grand Falls. The plaintiff company own a number of lots of land 
on this river immediately below the Grand Falls and on these 
lots there are a number of salmon pools which the members of 
the company are in the habit of fishing every summer. The 
plaintiff company also owns the riparian rights, salmon fishing, 
and trout fishing rights in a number of other pools on the river 
but it does not own the fin* in the land and the members of the 
company are also in the habit of fishing these pools during the 
fishing season. By an arrangement between the members of the 
company the different pools are allotted among the members for 
a certain period during the fishing season, and if during any period 
the pools are not fished by the members to whom they arc al
lotted, the fishing of them for that period is sold to an outside 
party. The fishing pools which the company owns on tin* Nip- 
isiquit river, are situated, the first, at what is called the gorge, 
which is just below the Grand Falls. The second are situated 
on what is called the little chain of rocks about three miles below 
the Grand Falls. The third at what is called Middle Landing, 
about three miles below the little chain of rocks. The fourth at 
what is called Papineau Falls, about five miles below Middle 
Landing.

The defendant company owns or controls a large tract of land 
fronting on the northerly side of the Nipisiquit river about a mile 
and half above the Grand Falls, on which land there is an iron 
mine. The mine is situated on a brook, known as Austin Brook, 
which enters into the Nipisiquit river, about a mile and a half 
above the Grand Falls. The defendant company has built on 
this brook about a quarter of a mile from the Nipisiquit 
river a plant or building for the purpose of working the 
iron mine, and in working the iron mine in order to treat 
the ore they have what is called a concentrating plant, 
that is, the ore is ground up and washed. The process of 
dealing with the ore is thus described by the superintendent 
of the defendant company.

The ore is crushed from 2 inches down and this ore is put into storage 
bin and from this bin taken to tin* top of the mill by an elevator anil it is 
discharged from this elevator into a set of revolving screens. The first 
screen has an inch and an eighth holes in it. and everything which is larger 
than an inch and one eighth goes through a hole to a certain jig; the wash
ing machines are called jigs, and refine material falls through these holes 
and goes to the next screen which has three quarter inch holes. There is 
u certain part retained which is between an inch and one and one-eighth 
inch and three-quarter. That goes to another jig and the undcrsisc, every
thing that will go through three-quarter inch, goes down on the screen with 
half-inch holes, and the other size of one-half inch goes into this jig. and the 
undersize goes down to the next screen, which Is one-quarter inch. The 
oversize goes to a separate jig, and the undersize goes to another jig. then 
each of these sizes goes to its own wash machine.
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The ore is ground up and washed; it all flows out into what 
is called a settling tank, and the ore is scooped up from the bottom 
of that tank. No water is intentionally discharged from the mill, 
it is used over and over again for tin* purpose of washing the ore, 
hut in the process of washing the ore there is quite1 a large leakage 
and this leakage1 flows into Austin Brook, and then into the 
Nipisiepiit river.

The claim of the plaintiff is that this foul water flowing down 
Austin Brexik into the Nipisiquit rive-r and down the Nipisiepiit 
river injure-s and prae-tically destroys any fishing privileges they 
have1 on that river and also any spawning grounds that may he 
on that rive-r. The plaintiff company by its hill asks elanmge-s 
fertile- injuries and the- elamage- clone* to its riparian rights and either 
rights of fishing anel also for elamage-s that it may or eloes suffer 
by re-asem of the1 injury done to the- spawning heels on the rive-r 
anel it asks an order of injunction restraining the defenelant 
company from allowing or permitting this foul water freim Mowing 
into the1 Nipisiepiit river. The ele-fe-nelant e-eimpany ele-nie-s that 
the- water that flows from its mine is injurious to the- plaintiff 
company’s rights of fishing. It further claims that it is operating 
its lease- under le‘asi-s from the Crown and that by virtue of these 
le-ase-s it has a right to elischarge- this water into the river.

The* right of a riparian owner on a natural stream has been 
determineel in a grea many e-ases. He has the- right to the full 
flow of the- water in its natural state, without any diminution 
or pollution. In Chasemore v. Richards, 7 H.L.C. 349. Lord 
Wensle-yelale, at 382, speaking of the rights of an aeljoining prei- 
prie-tor of lands on streams fleiwing on the- surface, says as feillows:—

He- has the- right to have it come to him in its natural state-, in flow. 
(|uantity anel epmlity and to go from him without obstruction; upon the same 
principle that lie- is entitled to the support of his neighbour’s soil for his 
own in its natural state.

Se-e1 also Crossley Sons, Ltd. v. Lightouler, L.R. 2 Ch. 478; 
John Young <V Co. v. Bankier Distillery Company, [1893] A.C. 
991; ('lours v. Staffordshire Potteries Waterworks Company, 
L.R. 8 Ch. 125; Attorney-General v. Birmingham, 4 X. efc J. 528. 
Numerous othe-r cases may he cited in support of tl'o proposi
tion that the- riparian proprietor is cntitlcel to the fleiw of the 
wate-r in its natural state, anel the cases all hold that the party 
interfering with this rigid may he- restrained by an older of 
injunction.

De-aling first with the question that the defendant company 
under its mining le-ase-s has the right to discharge this wate-r in o 
the- Nipisiquit rive-r, 1 think that contention cannot prevail 
The General Mining Act, C.S.N.B. 1903, ch. 30, undertakes to 
grant no such right to a le-ssee. It authorises the Government 
tei make- leases of mining rights and the form of the lease as give'ii 
anel the form itse-lf shews that it is not intended to give1 any right
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as claimed by the defendant. A form of lease was put in evidence N B 
and by it after describing the land that is to be leased it is provided 
as follows:— ioi:{

Also, as far ns His Majesty lawfully may grant the same, free license and xipihiquit 
authority to, etc., ete. <n

This shews that it was not intended to interfere with the , xx'x,„xx 
rights of private individuals, and indeed the Governor-in-couneil |H„N 
could not make a lease or a grant to affect the rights of private Cokvor.x
individuals. The defendant’s contention on that point therefore TIOX
must fail. McLeod. J.

The matter is then reduced to a question of fact, and that is:
Does the water escaping from the defendant's mill pollute this 
stream? The evidence was contradictory. On the part of the
plaintiff company, some eight or nine witnesses were called, who 
all swore that during the summer of 1912 they had been at what 
is called the gorge pool, just below the Grand Falls, and that the 
water was very much discoloured; foreign matter was in it, and 
the fishing was destroyed. Some of them were guides who had 
been on the river for a good many years, and stall'd that during 
the summer of 1912, at the different times they were there, tin- 
water was discoloured and polluted by this discharge from the mill, 
and the fishing was very much injured. On behalf of the de
fendant company, it was contended, and witnesses were called to 
prove, that although this discoloured water did come from tin- 
mills and flowed from Austin Brook into the Xipisiquit river, that 
when it got to Grand Falls it was mixed up with the other water, 
so that it was not perceptible, and that the water was clear. 
There was also expert evidence given as to the condition of tin- 
water below Grand Falls, and the experts said that tin- samples 
of water examined by them which were taken from just below 
Grand Falls were pure and would not affect the fishing. Tin- 
only way of accounting for the difference between the witnesses 
is that they saw the river at different times, sometimes it might 
be clear and free from this matter, whilst at other times it was not. 
It is impossible to think that eight or nine different witnesses 
who were there at different times and described the state of the 
water could be entirely mistaken. I do not attach so much 
importance to the evidence of these expert witnesses as I do to 
the evidence of those witnesses who were on the ground and saw 
the condition of the water. In addition to this, at the request of 
both parties, I visited the river and defendant company's works, 
and with the manager of the defendant company and the solicitors 
of both the plaintiff and defendant companies examined the stream 
myself, and there was the flow of dirty, muddy water flown Austin 
Brook, and plainly to be seen down the Xipisiquit river and to 
Grand Falls, and the muddy water was perceptible, and the water 
was praetieally in the condition described by the plaintiff's 
witnesses in the gorge below the Grand Falls.
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Ah I have said, the plaintiff company is entitled to have the 
water come in its natural condition, and from the evidence as well 
as from my own observation it is clear to me that it does not at 
all times come to it in its natural state. There will therefore he 
an injunction order restraining the defendant company from 
letting the flow of polluted water from its works into the Xipisi- 
(piit river, but as the works of the defendant company arc im
portant, and it may be that they can make* such changes or im
provements as will overcome tin* difficulty, I will give them 
time to do so, and the order of injunction therefore will not come 
into effect until the first of April, giving the defendant company 
time to make any necessary changes that may be made. If the 
defendant company does not within that time take1 2 the necessary 
steps to stop this flow of water, then the plaintiff company will 
be at liberty to apply for a perpetual injunction.

The plaintiff company claim damages for the injury done to 
its fishing rights for tin» seasons of 1UI2 ami 11)13. There was 
not much evidence given as to the damage done; there is no doubt 
that the fishing rights were injured during those two seasons; 
but I have not sufficient evidence before me to assess the damages. 
Therefore, if the parties cannot come to an agreement as to the 
damages, there will be a reference to a Master in Chancery to 
take evidence and assess them. There will l>e leave for either 
parties to apply. Tin* defendant company must pay the costs of 
this suit.

Jiitbimrnl for plaintiff.
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JOHNSON v JOHNSON

Itnlnth i HI it in Inn ('unit of t/i/im/. Unrtlonnltl, i'.J.A., Irving, anti 
dallihrr. JJ.A. Xovember 4. 1913.

1. (oNTHIIUTloN 1$ 1 I) liKTWKKN WKONUDOKRS COMPANY IIIHKCT<Ills
Jt'IKiMK.Vr AUAINHT ON* Hilt KAl.SK HTATKMKMTH IN PROHPECTVH 
PRIMA KAC1K CASK W'llAT NHCKSSAKY TO KSfAIH.ISH.

In tin action by a director of a company against his eo-di rectors for 
contribution in respect of a judgment against him obtained by one in
duced to subscribe for shares by misrepresentations contained in the 
"• ; m-. in order to recover under boi 92 I of the Companice Vet
B.C. Stat. !'M0. eh. 7. H.S.B.C. 1911, eh. 39, see. 93, rendering all di
rectors jointjy and severally liable for any loss or damage sustained bv 
those subscribing for shares on the failli of the prospectus, the plaintiff 
must establish such a case as the subscriber himself would be required 
to make were he the plaintiff ill I lie action.

[Frankrnhury v. (irrnl IlonolcttM Carriage Co., (I9(K)| l (J.B .VU. referred 
to. |

2. Damaokm (fill K- I3.Î) Mkasvhk ok compknmation Torrs -Kai.sk
8TATKMKNT8 IN COMPANY I'KOflPM ITS ( *oN TRIIlf Tlox RRTWKK.N 
JOINT ToRTKKASORS.

In ini action by a director of a company in res|icct of a judgment 
obtained against him (which he paid! bv one induced to subscribe 
for shares by reason of false statements in the prospectus, against his 
co-directors for contribution tinier see. 92 (4) of the Companies Act. 
It.(*. Stats. 191(1. eh.7. R.S.B.C. 1911, eh 39. see. 93. rendering all di-
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rectors jointly imd severally liable to those subscribing for shares 
in reliance on false statements in the prospectus for all damages sus
tained therefrom, the measure of damages, where the subscriber dues 
not retain his shares, is the amount he paid for them.

[Frankenbury v. (imil llorxel eux Carriage Co., IIVOO| I (J IV ,r>0l. fol
lowed; MeConnetl v. Wright, (I903| I ('h. .MO; and Shepheant v. lirwune. 
|IV(H| AC. 342. distinguished.|

3. Plkadinu (6 II I*—250)—Sufficiency ok statkmknt or m aim Ai iion
KlH< rONTHIHl'TION HKTWEEN JOINT 0 U<TKKAK<II<S CoMI'ANV 1)1- 
RBCTORS—JUDUMKNT AOAINST ONK FOR KAI.MK KTATKMKN'I'M IS I'RUS-

'I hi* statement of claim in an action by a director of a company 
against his co-directors for contribution under see. V2 111 of the Com
panies Act. It.V. St at. HUO.ch.7. H.S.Ii.C. 11*11. eh .IV. sec !W, in r<- 
s|H'<'t of a nineil against him by one induced to subscribe
for shares in ridiance on falsi» statements in the prospectus, must allege 
the responsibility of the co-directors for the issuance of the prospectus, 
that the subscription was made on the faith of untrue statements there
in. and that tin» subscriber suffered loss by reason thereof ; ami it is 
not aullieient to allege merely a claim for contribution on account of 
tin» judgment against the plaintiff, and its payment by him

I. I *1.KADI NO (6 I A—fl)—X HCEHSITY W'llKN DIMI'KNHKII WITH I SKI K CON-
TKMTKII AT TRIAL ALTHOVUH NOT VLKADKO.

The rule that issues not pleaded may lie considereil on appeal was 
not inti-mleil toilispense with pleailings. but merely to meet exceptional 
eases where, by the tacit consent of both parties, impleaded issues 
were clearly ami unquestionably fought out at the trial.

[Scott v. Ferme Lumber Co., Il B.C.R. VI. limited.|
5. Fraud and deceit (§ I —1)—False statements in company prokpmii

Ownership ok land Holdino option—Hunsryi k.nt coNvn wck 
TO COMPANY.

The fact that, at tin* time a company stated in its pros|H»etus that 
it had taki-n up certain lands, it merely held an option for their purchas ». 
does not render the statement false so as*to |x»rmit one who subscribi-d 
for shares in reliiun-e thereon to recover the amount paid by him. where 
the company acquired tit h» to tin* lands before the subscriber repu 
dialed his subscription.

II. Fraud and deceit (6 I 1) Fai.sk statement in oimpany crosi k -its
-SUBSCRIPTION IN DIVED RY WlIKN SUBSCRIIIKR MAY RKiHVEM

One who is induced to subserilie for company shares by false state- 
ments in the pros|H»etus cannot recover the amount paid thereon where 
with full knowh'ilgi» of their falsity ami without repudiating his original 
subscription, he subscribed for additional shares, since his eon luct 
shewed that he did not consider that In» had been misled to l,i* pre
judice by such statements.

Action by a company director against co-directors under sec. 
92 (I) of the Companies Act. B.C. Slat. 1910. eh. 7. R.S.B.C. 
1911, eh. 39, see. 93, for contribution in respect of a judgment 
obtained against the plaintiff by one who subscribed for shares 
in reliance on false statements contained in tin» prospectus. 

Judgment was given for the defendants.
Horiiirll, K.C., for appellant (defendant).
IV. Martin (iriffin, for respondent (plaintiff).

Mac Donald, C.J.A.: This action is founded on sec. 92 of the 
Companies Act, 1910.

The plaintiffs and one (leorge Gore were the promoters of the 
Salmon Arm Fruit and Land Company, Ltd. which was ineor-

B. C.

C. A.
1013

Johnson

Johnson.

Statement

Mmilimeld.

B-3.A



Dominion Law Reports. 114 D.L.R.

B C- porated on September 14, 1910. The prospectus (there were two,
C.Â. *,ut only the first is in issue1 here) which gave rise to this action
1913 was drawn up about a month earlier. In November, 1910, one
----- J. L. (’lark subscribed for shares in the company, first for MX) on

.luiixsox t|j(l 4^ and again on the 21st for 4(H) shares of the par value of
Johnson. $10 per share, lie paid half the subscription price, $2,500, in

---- cash and gave his promissory notes for the balance.
rvr'.v' About the beginning of 1911 he claimed to have discovered

falsehoods in the prospectus, and repudiated his subscription, and 
later sued the company and the plaintiffs heroin as directors, but 
not tin* defendants, to recover the moneys he had paid. In that 
action he succeeded. The plaintiffs herein then paid tin* judg
ment, and subsequently brought this action for contribution. 
Tin* defendant E. K. Johnson did not defend, so that only Nichol
son. Hanks and Turner are now resisting.

The plaintiffs can only succeed by making out the* case that 
Clark would have had to make out against these defendants under 
sub-see. 4 of said see. 92. That section was originally enacted in 
England immediately after the decision of the House of Lords in 
Derry v. Peak, 14 AX’. 337, in which it was held that a share
holder could not succeed in an action for damages against directors 
for innocent misrepresentations contained in a prospectus.

The representations here, if they amount to such, were held 
by the learned trial Judge to have been made innocently, and I 
accept that view of them.

The effect and intention of the statute appears to me to be 
twofold; it enables the shareholder to recover damages for mis
representations in a prospectus, where there was no deceit, and it 
places those directors, who have been made liable at the suit of 
the shareholder, in a position to recover contribution from other 
directors or promoters who were not sued with them, without 
Inking met by the defence that contribution cannot Ik* claimed by 
one tortfeasor from another, assuming that the said section 
makes the innocent misrepresentations a tort, which is a moot 
question: Frankenburg v. (Ireat Horseless Carriage Co.. |1!KX)| 1 
Q.B. 504.

The appellants’counsel contended that no loss or damage had 
been proven in this ease. I think it sufficiently appears from the 
evidence that the loss and damage suffered by (’lark, assuming 
that he was entitled to succeed at all, was the amount of money 
lie had paid for his shares, namely, $2,5(H). He is within the 
Frankenburg case ulx>ve mentioned, and not McConnell v. Wright, 
[1903| 1 (’h. 546; and Shepheard v. Broome, [1904] AX’. 342, where 
the shareholders still held their shares and were suing for their 
losses without seeking cancellation.

1 now come to the consideration of the question of whether or 
not these plaintiffs have made out the ease that (’lark would have 
been IhmhkI to mukc out against these defendants.
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It appears that the said three defendants were persuaded by 
the plaintiffs and the said Gore, as promoters, to consent to act 
as directors. They were reluctant to do so as they were not will
ing to invest in the company. They were told that they need not 
purchase shares beyond the nominal number required to qualify 
them for the Hoard; they were also told that the plaintiffs pro
posed to put their own lands into the undertaking, which was one 
organized to acquire and utilize lands suitable for fruit culture. 
Their consent appears to have been given out of good nature and 
a desire to aid an enterprise which plaintiffs represented to them 
would be of advantage to the district in which they lived. The 
defendants had nothing to do with the preparation of the pro
spectus. Nicholson and Hanks read it and noticed certain in
accuracies, but were assured by one or other of the plaintiffs, 
who came to them for their signatures, that it would not be used, 
but would Imi replaced by a corrected one. Nevertheless it was 
used by Gore. Turner says that Johnson told him it was a paper 
relating to his becoming a director; that lie did not read it, and 
had no knowledge of its contents, or that it was a prospectus. 
Their carelessness cannot excuse them to strangers, but the 
plaintiffs are not strangers. It is therefore not surprising that 
the learned trial Judge deplored that the law as lie understood it 
compelled him to decree contribution by these defendants for the 
relief of the plaintiffs, who by their inducements, innocent though 
they may have been, brought the defendants into their present 
predicament. Moreover, it appears that as soon as (’lark re
covered judgment, the three plaintiffs, who had actually deeded 
their lands to the company, procured, in some manner which is 
not made quite plain, the return of their deeds from the company’s 
solicitors, or from the land registry office, where some of them 
at least had been deposited for registration, and which on re
covery they at once destroyed, thus depriving the company of the 
only assets it had. The plaintiffs try to excuse this by saying 
they did not receive payment for their lands from the company, 
an excuse which will not bear examination. The consideration 
for these deeds agreed upon with Currie was shares in the company 
with I^eonard, shares in part and what were called “unit deeds” 
in part ; and with Johnson $700 cash and the balance in “unit 
deeds.” The cash was actually paid to Johnson out of the moneys 
received from (’lark. At a meeting of the Hoard held on De
cember Hi, 1010, at which among others two of the plaintiffs were 
present, the following resolution was passed by the Board :—

That the necessary «hures and unit deeds be issued to Messrs. W. V. 
Leonard, S. II. Currie and John Johnson in connection with the transfer 
of their various properties to the company.

Another matter to be observed in connection with this case is 
that while Iveonard appears as a plaintiff and has been awarded
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contribution, at the trial he denied that he had been joined as a 
plaintiff with his consent, hut added:—

Well, I am clown here now right in Court ho that it is immaterial if hi* 
Lordship puts me in as a plaintiff—I go in willingly.
Then again Johnson's land which was deeded to the company 
was subject to a mortgage of $700. The moneys already men
tioned which he received from the company out of the payment 
made by Clark was given him to pay off this mortgage, which 
was done. When he recovered back his deed he retained the* land 
free from the mortgage.

These matters have not been taken into account in the decree 
made in the1 Court below, nor have they been made the subject 
of appeal or of argument in this Court, perhaps for undisclosed 
reasons which deprive them of significance. I do not mention 
them for the purpose of making them the grounds of my decision, 
but as adding to what has already been said as to the relative 
positions, in equity at all events, of the parties to this action. In 
these circumstances I think I should be most careful to see that 
the plaintiffs have fully made out their case.

Turning to the statement of claim in the Clark action, which 
was put in at the trial, and which presumably contained his real 
complaint, I find that the only misrepresentations in the pro
spectus of which he complained were, with two exceptions, which
I shall presently mention, not representations of fact at all, but 
of the objects and intentions of the company. The said excep
tions are:—

(1) Trustees— Dominion Trust Co. Ld.. Vancouver. B.C.
This statement, if it can be called such, was true.

(2) That fifty shares of the company had been allotted and paid for. 
The only foundation for that statement appears to be 
that shares to that number hail been taken by the 
directors to quulify them for the Board. These were not paid 
for in cash, but that might be a matter of adjustment with at least 
the three plaintiffs in connection with the lands which they were 
conveying to the company. When asked, as witness for the 
plaintiffs in this case, what representations he complained of, 
Clark makes no reference to either of the aliove alleged mis
representations. I therefore eliminate these as having neither 
been pleaded in this action nor made issues in the course of trial

Whether the judgment in Clark’s action was right or wrong 
it cannot, it is conceded, affect the rights of the defendants in this. 
The liability of directors or others in their position is strictly limited.
II iB
to pay ei mpensation to all |K‘rsons who subscribe for any shares or 
debentures on the faith of the prospectus for the loss or damage they may 
have sustained by reason of anv untrue statement therein.
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Now instead of alleging, as I think they ought to have done in 
their statement of claim, the defendants' responsibility for the 
issue of the prospectus, that Clark subscribed for the shares on 
the faith of it, and that he suffered loss by reason of one or more 
untrue statements therein, the plaintiffs confined themselves to 
a claim for contribution on account of the judgment which Clark 
had obtained against them, and which they had paid. The ini
tial issues were not raised at all, and in this way the action went 
to trial.

1 think 1 should Ik* quite justified were I to allow this appeal 
and dismiss the action on the ground that the statement of claim 
discloses no cause of action. I shall not, however, do so in this 
case, but I wish to make this observation, that the doctrine of 
Scott v. Fcrnie, 11 B.C.K. 91, was not intended to dispense with 
pleadings, but only to meet exceptional cases when it was manifest 
that the issue not pleaded was by the tacit consent of both parties 
clearly and unequivocally fought out at the trial. 1 think greater 
care should be taken to confine the* evidence at trials to the issues 
raised in the pleadings, and if it should be found proper, as it often 
may, to broaden those issues, it should be done by formal amend
ment.

The following from Clark’s evidence, read with the* rest of his 
testimony, and bearing in mind his case as disclosed in his own 
statement of claim, and applying the principles adopted in Xaxh 
v. Calthorpe, [1905] 2 Ch. 237 ; and Madeay v. Tait, A.C. 24, 
leads me to the conclusion that the plaintiffs have failed to make 
out a ease under the statute. Giving evidence, not in his own, 
as the first question might suggest, but in this action, he, referring 
more particularly to the 400-share subscription, said:—

Q. Now what were the misrepresentations on which you founded this 
(your) action? A. Well, the principal misrepresentation was that the land 
did not (sic) belong to the company.

Q. And where was that contained in? A. In the prospectus, I think, 
and in this little folder here.
And on cross-examination:

Q. Mr. Clark, you state you were induced to subscribe for this stock 
b> the statements made to you by Mr. Core and others? A. Yes.

Q. Who were the others referred to in that answer? A. Well, the only 
ones that I remember distinctly were Leonard and Core.

Q. Did D'onard tell you whether he had or had not already transferred 
his land to the company? A. Well, he gave me the impression that they 
had all deeded the land to the company, and the deeds were held by these 
solicitors.

Before referring to the following evidence 1 may state that 
Clark was elected a member of the board of directors, and elected 
vice president of this company on November 18, three days before 
he subscribed for the 400 shares.

Alniut that time—the exact date is not made certain he
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B. C. signed what is called the second prospectus, which is not attacked.
CA.
1013

and with reference to it he was asked:—
(j. Well, on the faith of what did you sign the second prospectus? A.

Johnson

Johnson.

Well, 1 signed it on the faith of assets that I was led to believe the company 
had in the way of lands and deeds, and another thing on account of the 
directors telling me that the Dominion Trust Co. had offered to loan them

Mâ<xlmi*1d.
100,000 on the property.
That he had read that prospectus which differed from tin- first, 
appears from this:—

tj. Now 1 think you stated before at the previous trial you made the 
following statement : 1 might state when I signed that 1 drew the directors’ 
attention to the fact that the prospectus was not the same as the one handed 
to me. and they said t'.iat they had made some changes in the memorandum 
of association, and had also left out some cuts in that prospectus that were 
in the first one.

It therefore in my view of the evidence comes to this: (’lurk's 
only substantial complaint, and the only issue in this action 
developed by the evidence though not pleaded in either action, 
was that the following statement:—

We might here sav that property A of 200 acres had already been taken 
up and also part of property B
was untrue, and that the statement about the proposed loan was 
untrue. Nothing need be said alumt the latter statement as it 
was not contained in the prospectus.

Some reference has been made to a statement in the prospectus 
that there were 20,000 acres of land in the district suitable for 
orchard purposes which the company controlled. It appears 
that the company did not control that acreage of land, but Clark 
did not complain of that statement, either in his statement of 
claim in his own, or in his evidence in this case.

Now coming back to the only complaint left—that respecting 
properties A and B that is to say, that they had already been 
taken up, it seems to me that the statement was true in the proper 
sense of the words, and in the sense in which they were under
stood by Clark.

It us u mutter of expression the language of u prospectus is to be ab
solutely tme the most prolix language that conveyancers ever knew would 
not suffice ho to qualify any but the most simple statement as to make it 
absolutely true: Buckley on Companies. 9th cd., p. ISO.

The company on November 4, the day on which Clark first 
subscribed for shares, had acquired options to purchase from 
Leonard, Currie and Johnson, and others, more than tiOO acres 
of land. These were the lands the plaintiffs anticipated acquiring 
for the company when the first prospectus was drawn up. The 
acquisition of these options was followed by conveyances by the 
three plaintiffs of lands to the extent of 200 acres, thus making up 
“ Property A," and these conveyances were in the hands of the
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solicitors of the company ns eirly as November 21, 1010, not as 
was suggested by one of the plaintiffs to be held in escrow, but for 
registration (Leonard, p. 153).

As to “ Property B,” if I understand aright the scheme of the 
prospectus, this was to lie the second property of 200 acres. Tie- 
options already mentioned covered more than would be required 
for this parcel. At the time he subscribed for the 100 shares 
Clark was quite aware of the state of the company's titles, or at 
all events had notice that the company had not acquired registered 
titles of their lands.

This evidence also relieves me of doubt as to whether or not 
the first subscription is to be treated in the same way as the second. 
The evidence as to dates of meetings of Clark and Leonard and 
other directors is so vague that I am unable to learn just when 
they did first meet. But it does not now seem to me to be material 
in view of the fact that Clark was made aware of the condition of 
these» titles before November 21. That was the time for repu
diation of the first subscription if he felt he had been misled, and 
the fact that he did not do this, but on the contrary took a further 
and larger block of shares, is the best evidence that he did not feel 
he had been misled, at all events to his prejudice.

I think the plaintiffs have failed to make out their claim, and 
that the appeal should be allowed, and the action dismissed with 
costs here and below.

B. C.

<*. A.
1913

• bill XSON

Johnson.

Irvine, and Galliher, JJ.A., cuncurri'd with Macdonald, 
C.J.A.

A pin ni iillmml.

« tail Him-. J.A.

DAY v. HORTON. MAN.
Manitoba Court of .1 />/«-«/, Ifoircll, C.J.M.. Richards, l,mlur. Cameron, amt 

IlnQflarl, JJ.A. Xorrmber 24, 1913.
1. Trovkk ( 11 A 1 i Right ok action By administrator—Seizire of

CHATTEL DURING INTESTATE'S LIFETIME.
Whore « wrongful seizure umlvr execution had lieen made under «le 

fendant'* direction «if an autonioliile in the possession of the decedent 
who would not have made u*e of name nor derived any benefit from it* 
posses*ion. ami the nutonioliile U afterward* returned undamaged to 
the adm nixtrator of the <leeea*ed owner on the weizure being held 
to he illegal, no cause of action survive* to the administrator for the 
mere detention «luring the period prior to the decedent'* death, nor 
doe* a cause of action arise in favour of the administrator for sueh 
detention for the periial lie tween the decedent's death intestate and the 
date of the grant of letters of administration.

2. Damages ( 1 III J—200)— Measvkk of compensation--Taking ok de
TENTIOX OF PERSONAL PROPERTY—NOMINAL DAMAGES.

An administrator is entitled to nominal damages for the deprivation, 
from and after hi* appointment, of the use ami possession of good* 
belonging to 1rs intestate which had lieen wrongfully talo-n from her 
during her lifetime, but which had been returned in goo«l condition to 
the administrator, where no »p«ii-ial «lamage hail lieen sustaimid liv the

C. A.
1913
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MAN dvceaHed in her lifetime or afterward» by her estate by reason of tlm 
wrongful detention.

0. A
ms

3. New trial (6 II—(t«)—For kkror or tiik court—lx oraxtixo xoxhvit
WHEX JUDGMENT FOR NOMINAL DAMAGE 81I0VI.ll HAVE BEEN EN

Day
r.

Horton.

TERED— Entry by appellate court.
On appeal from a judgment nonsuiting the plaintiff when he should 

have been awarded nominal damages a new trial will not be granted, 
but the appellate court may direct judgment to he entered for a 
nominal sum.

fKiniomZ* v. 1'hesley, 20 Can. S.C.R. 174; Scammcll x. i'larki. 23 
Can. S.C.R. 307; and Millitian V. Jamieson. 4 O.L.R. 050. applied.1

Statement Appeal by the plaintiff, an administrator, from the dismissal 
of an action in the County Court for the recovery of damages 
for the wrongful seizure and detention of an automobile belong
ing to his intestate, during her lifetime, on an execution against 
a third person.

The judgment below was varied by directing judgment for 
the plaintiff for nominal damages.

W. Morrissey, for plaintiff.
/'. C. Locke, for defendant.

Richard*. J.A. Richards, J.A.:—The present defendant obtained an execu
tion against the goods of a son of a woman whose administrator 
the present plaintiff is. Under this execution he directed the 
seizure of an automobile. The judgment debtor’s mother claimed 
it as her property and the sheriff interpleaded. During the 
course of the interpleader the mother died, and the action was 
revived in the name of the plaintiff, as her administrator.

The plaintiff succeeded in the interpleader issue, and there
after the automobile was returned to the plaintiff. lie brought 
this action in the County Court of Winnipeg, claiming damages 
for the conversion.

There is no evidence to shew that the intestate was in any 
way deprived of the beneficial use of the machine in her lifetime, 
there being nothing to suggest that she would have used it or 
gained any benefit from its possession. I do not think, there
fore, that any cause of action survived from her to the ad
ministrator for the conversion during that period.

Ï also am of the opinion that for the period between her 
death and the issue of the letters of administration, no cause of 
action arises.

As to the third period, that between the issue of the letters of 
administration and the time of the return of the automobile, the 
plaintiff was, I think, entitled to bring an action.

lie gave no evidence whatever to shew that he was deprived 
of any chance to sell the machine, or to otherwise deal with it, 
for the benefit of the intestate’s estate. Ilis damages, therefore, 
were, at most, nominal; hut I think he was entitled to nominal 
damages.
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The learned trial Judge, before whom the ease was tried, 
eniered a judgment of nonsuit with costs to the defendant, and 
the question arises whether he rightly did so.

The cases of Si mouds v. Cla sh if, 20 Can. S.C.R. 174. and 
Scammell v. Clarke, 23 Can. S.C.R. 307. hold that where there 
has been a verdict for tin- defendant in a jury trial and the plain
tiff on appeal shews that lie was entitled to nominal damages, hut 
only to nominal damages, the Court will n<it .subject the defendant 
to tin» expense of a new trial to enable the plaintiff to recover 
these nominal damages, although, strictly speaking, lie would In- 
entitled to them.

In /Hurt v. London d* JV.1V. /•*. Co.. L.H. 4 Kx. I). 188, ami 
Hogarth v. Jennings, [1892] 1 (J.B. 907. the appellate Court 
apparently had jurisdiction to enter the judgments which should 
have been entered in the Courts below. In those eases judgments 
had been entered in the lower Court for the defendants, although 
the plaintiffs were entitled to nominal damages. The appellate 
Court, having, apparently, the power to enter the proper verdict, 
in each ease entered a verdict for the plaintiff for nominal 
damages.

1 take the result of all the foregoing eases to he this: that 
where the plaintiff is entitled to damages, but only to nominal 
damages, and a judgment has been entered for the defendant, 
the appellate Court will enter the proper judgment, if they have 
power to do so. hut that they will not order a new trial, if they 
have not that power to themselves enter the proper judgment.

Following the above. 1 think that, in this case, the nonsuit 
should be set aside, and a verdict for nominal damages, say $1, 
entered for the plaintiff.

The question of costs is a more troublesome one. Appar
ently. although the automobile was the property of the mother 
and not of the son, there was ground for the judgment execution 
creditor to believe that it was the son’s property. There is no 
suggestion that the seizure was made in had faith, or for the 
purpose of harassing, or for that of forcing a settlement. The 
plaintiff, although lie hud the right to bring the present action 
must. I think, be held to have brought it vexatiously. I would, 
therefore, allow no costs of this appeal, and I would not disturb 
the finding of the trial Judge as to costs; that is to say, although 
the plaintitf has succeeded. I would leave him liable to pay the 
costs of the County Court. That was the course taken in the 
Mint Cast, 4 Kx. D. 188, as 1 understand it.

The result. I take it. is that the plaint itf wil <till have to pay 
those costs, less the sum of $1 awarded as damages, which is to 
be set off against them.

MAN

<\ A. 
11113
Day

lloHTON. 

Richarde. J.A.
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MAN Cameron, J.A. :—The defendant Imd a judgment against one
it \
1013

Sidney E. Hoover, and under his instructions the sheriff, on 
May 10, 1912, seized an automobile which was claimed by Mrs.

Day
Katie E. Day, Hoover's mother, as her own property, and the 
sheriff thereupon took out an interpleader order. Mrs. Day died

Hobton. July 28. 1912. and the interpleader action was revived in the
Cameron, J,A. name of this plaintiff, her husband, who took out letters of 

administration.
The interpleader issue directed was decided in the claimant's 

favour November 28, 1912, and the automobile was accordingly 
returned by the sheriff on December 5, 1912. This action was 
brought by the administrator of Mrs. Day on March 17, 1913, to 
recover damages for the entry on her premises and the seizure 
thereon of the automobile and for being deprived of the posses
sion and use of the automobile and depreciation thereof, loss of 
interest on investment and other damage as set forth in the state
ment of claim.

The administrator has a right of action for injury done to 
the personal estate of the deceased in his (or her) lifetime 
whereby it has become less bénéficiai to the administrator, under 
the statute 4 Edw. III. eh. 7, which has received a liberal con
struction. William on Executors. 10th ed.. 606. 607. There 
is no evidence here on which there can he based a claim for dam
ages sustained by the personal estate of Mrs. Day in her lifetime. 
Nothing is shewn to lead to the belief that the automobile was 
damaged, or the estate of the deceased depreciated by the seizure, 
in that period. On the contrary, the motor was carefully pre
served. Nor is there any evidence of actual damage to the 
motor or to the personal estate of Mrs. Day during the period 
between her decease and the grant of letters of administration.

Whether we regard the plaintiff’s action as one for conversion 
or detention, he may be considered, in either case, entitled to 
some damages for being deprived of the use and possession of 
the automobile after the grant of the letters. Dut such damages, 
on the evidence, can, at the' most, be nominal only, and there 
was, before the Court for determination, no question of right 
or any other question than the question of damages.

The matter before us, therefore, comes down really to a ques
tion of costs. A new trial, it is well settled, will not be granted 
merely to enable a plaintiff to recover nominal damages: Naim- 
null v. Ctarfo , 23 Can. S.C.R. 307 ; Simon its v. ('Iiesliif, 20 Can. 
S.C.R. 174; Millif/an v. Jamieson, 4 O.L.R. 650. Applying that 
principle here, where we have power to enter the verdict that 
should have been entered in the County Court, we ought not to 
set aside the judgment of nonsuit entered at the trial merely for 
the purpose of entering a judgment for the plaintiff for a 
nominal amount.
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1 think thi* appeal should he dismissed without eosts, hut 1 MAN 
would not interfere with the disposition of costs made in the x
Court below. 1913

Howell, C.J.M.. Perm's, J.A.. and II xuo.xrt, d.A.. eoncurred day
with Cameron. J.A. »

Appeal fHnmmrd. Horton.

ROBINSON v. STARR MAN

Manitoba King'* Bench, Curran, ./. Drcembet 1. 191.1.
1. Vendor and purchaser <§ 11—33) Vendor's lien—Kneoim emknt- 1913

Deficiency judgment.
'lhe better practice on settling the form of judgment in favour of 

vendor for a judicial sale to realize the balance of purchase money on 
the purchaser’s default, is not to include an order lor payment by the 
purchaser of the deficiency, if any. which may arise on the judicial sale 
yet to take place, but to reserve leave to plaintiff to make a future 
application in the event of there being a deficiency.

Action against three defendants, (i. L. Starr. F. VV. Finch, statement 
and P. Clyne.

On May 20, 1012, Starr entered into an agreement to sell to 
Finch certain lands in the city of Winnipeg for the sum of $5,500 
payable as follows: $500 in cash; $2,500 by the purchaser assum
ing a mortgage upon the property; $300 on December 1, 1912;
$300 on June 1 and December I of each of the years 1913,
1914 and 1915; $300 on June I. 1910, and the balance on Decem
ber 1, 1910, with interest.

The agreement contained a proviso that all interest becoming 
overdue should forthwith be treated as purchase money and bear 
interest, and, in the event of default being made in the payment 
of principal, interest, taxes or premiums of insurance, or of any 
part thereof, the whole purchase money should become due and 
payable.

On November 14. 1912, Starr assigned the agreement to the 
plaintiff Robinson. Finch made default in payment of the in
stalment of principal and interest which fell due on June 1, 1913, 
and also made default in payment of the mortgage which he had 
assumed. The plaintiff had been required to pay $127.10. the 
insurance and overdue interest on such mortgage.

Clyne was in possession of the lands and premises and claimed 
that he was a purchaser of the lands from Finch. Plaintiff had 
notified " * of the various defaults made and demanded
payment from each of them for the sums overdue. She had also 
demanded from Clyne possession of the lands.

The plaintiff claimed as folloxvs:—
(а) Judgment against the defendant Finch and Starr for the sum of 

12,200, with interest thereon at the rate of 0 |ht rent, per annum from De
cember 1, 1912, until judgment, and for the sum of $127.10 with interest 
thereon at seven per cent, per annum from September 1, 1913;

(б) That n time be fixed for the payment of the above amount due to

^999
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MAN. the plaintifT and that the defendants may he ordered to pay the same with

K. n.
1913

in the time ho fixed together with the plaintiffs' costs of this action and in 
default the said lands be ordered to he sold and the proceeds applied in or 
towards the payment of the plaintiffs’ said claim, and that the defendants

Kohixhon Starr and Finch do pay the deficiency, if any, after the said sale;
(c) That the defendants Starr and Finch he ordered to indemnify and 

save harmless the plaintiff from the payment of the money due and owing

Stati'im'iit upon the mortgage to the Credit Foncier Franco-Canadie..... ! be ordered 
to pay forthwith such moneys to the plaintiff, or the said mortgagee, or 
into this Court;

(d) That the defendants Finch and Clyne be ordered to deliver up 
immediate possession of the said land and premises to the plaintiff and to 
pay for the use and occupation thereof from December 1, 1912;

(c) For the purposes aforesaid that all proper directions he given and 
accounts taken;

(/) The costs of this action;
(g) Such other order and relief as to this Honourable Court may seem

just.
The matter came up by way of motion for judgment.
A. Monk man, for plaintiff.
No one for defendants.
Curran, J.:—I think the plaintiff is entitled to the following 

judgment :—
1. As prayed for in clause (a) of the prayer for relief.
2. As prayed for in clause (6) of the prayer for relief, except 

that there will be no order for payment of deficiency, if any, aris
ing from the sale. As to this the plaintiff will have liberty after 
the sale, if there be a deficiency, to apply to the Court for such an 
order, and if there be a surplus, the defendants will have liberty 
to apply to the Court for payment to them, or such of them as 
may be entitled thereto, of any such surplus.

3. I appoint three months from the date of judgment within 
which the defendants, or some of them, must pay into Court the 
amount found due the plaintiff, and in default, the usual order 
for sale, under the direction of this Court.

I refuse judgment as prayed in clauses (c) and (d) of the prayer 
for relief.

I think the statement of claim is defective in failing to allege 
that the plaintiff is entitled to a vendor's lien for his unpaid pur
chase money, and in not asking for a declaration of the Court that 
she is so entitled; but, in view of the specific prayer for relief as 
contained in paragraph (b) of the claim for relief, I think this may 
be overlooked, as tin* defendants certainly had clear intimation 
that the plaintiff was asking for a sale of the lands in any event, 
and perhaps the Court ought to draw from the allegations of fact 
in the body of the pleading the inference, as a matter of law, that 
the plaintiff's right to such lien as an unpaid vendor existed 
whether specially pleaded or not. The costs of the action to be 
taxed will of course be added to the plaintiff 's claim.

Judgtnevl accordingly.
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SPORLE v. EDMONTON EXHIBITION ASSN., Ltd.

Alberta Supreme Court. Berk4, J. Xoi’cmber 6, 1013.

1. Pw/.K VONTKHT (§ 1 5)—KXMMTIOX ASSOCIATION IIoltSE HACK—CON
DITIONS OF QUALIFICATION.

A condition in a horse rare for a prize donated by an exhibition asso
ciation that each horse contesting should lie “trained” in a specified 
district implies that the training should have taken place wholly 
in such district and a horse is disqualified from the contest, and i s 
owner disentitled to the prize money on his horse taking first place, 
where the horse, although trained partly in such district, had been 
taken out of it and trained elsewhere within a few months prior to the

Action for prize money in the hands of the Exhibition Asso
ciation, claimed by plaintiff as the winner of the first prize at 
a horse race held by the Exhibition Association, as against the 
owner of the horse which came in first and whose claim thereto 
was protested by the plaintiff on the ground of disqualification.

The plaintiff had entered the two horses which came in sec
ond and third at the race, but he claimed “first and second mo
ney" on the ground that the horse which came in first was dis
qualified by reason of the advertised condition that the race 
should be “for foals of 1910, open only to foals owned and 
foaled in Canada west of Great Lakes, raced and trained in the 
above territory. It appeared that the horse which came in 
first had been shipped to Idaho several months before the race 
and was there trained for two months.

Judgment was given for the plaintiff.
./. Carmack and I. B. Ilouait, for plaintiff.
J. C. F. Bourn, K.C., for defendants.

Beck, J.:—My view is, that the word “trained" involves 
continuity; and that, while it may, under the words of the con
dition, be possible that the horse might be taken out of the 
territory for the sole purpose of a race, with the necessary days 
of rest before and after, without breach of the condition, 1 think 
that what took place with regard to this horse was “training,” 
and that training out of the territory is prohibited by the con
dition that the whole training must take place within the terri
tory stated. This being my view, 1 find in favour of the plain
tiff, and give judgment for the amount claimed, without interest.

As it is a “sporting case," I presume that the defendants 
will continue the sport, and test the correctness of my view on 
appeal ; and, as the money is safe, if the defendants give notice 
of appeal within thirty days, accompanied by an affidavit of 
bond fide intention to appeal, the proceedings will Ik* stayed till 
next proper sittings of the Court en banc.

Judgment for plaintiff.
49—14 D.L.B.

ALTA.

8.C.
1913

statement
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LLOYDS PLATE GLASS INSURANCE CO. v. KASTMURE
Ontario Supreme Court ( Appellate Hirùion I. Meredith. fMarlaren, 

Ma pee, and II oil pi tin, .1. Here in her 111. 1913.

I. PKIM'irAI. AM» AUK XT (K I *2l—IlK VOCATION OK AliKM'V— Si lis I III TION 
OK COMPANY l XIIKK KORMKH AUKNT'm CONTROI..

Oh mi incor|N»riili'«| compiiuy formvil l»y n |iiiiTnvi-Hlii|i of inniir 
nnev ngviils hiking over, with I lie eotiwiil of (In* pritiripHl*. the 
ugviivivH forinvrl.v operated l>\ llir purtiierwliip, I In- linliilily of one 
partner doe* mil extern! to I lie traiMiietions of the company entereil 
into hy his former eo partner, miles» there has lieen a guaranty in 
writing under the Statute of Fra mis on the part of the defendant 
partner in respect of the company’s liahililies.

statement Appkxl by tin* ilcfciiclaiit Rust mure from the judgment of 
Lateliford, .1,, iy favour of the plaintiff company ns ngninst the 

, after trial of the action without n jury at Toronto 
on the 30th September, 1913.

The appeal was allowed in part.
,/. K. Joins, for the appellant.
Z/. McKay, K.C., for the pluintitV company, the respondent. 
H. Larratt Smith, for the defendant Lighthourn.
Ncivmaii, for the defendant Hast mil re & Lighthourn Limited.

Meredith,c.J.o. The judgment of the Court was delivered hy Mkrki>1TII, 
C.J.O.: The r« is an insurance company, having its
head office at New York, and the action is brought to recover 
money alleged to be due to it from its general agent for Can
ada, in respect of premiums collected and not accounted for 
and other money alleged to be owing by the agent.

The action was brought against the appellant and the de
fendant Lighthourn, trailing under the firm name and style of 
Kastmure & Lighthourn, and in the statement of claim it was 
alleged that that firm was the general agent for Canada of the 
respondent and accountable for the money that the respondent 
claims. East mure & Lighthourn Limited was subsequently 
added as a defendant, and the statement of claim was amended 
by introducing an allegation that Kastmure & Lighthourn 
Limited is an incorporated company carrying on business at To
ronto as an insurance agent, and an allegation that, in the event 
of its being held that the defendants Arthur L. Kastmure and 
Frank J. Lightliourn were not the agents of the respondent 
after the incorporation of the company or at any subsequent 
time, that company acted as agent of the respondent through
out Canada and is responsible for its claim. The in
his capacity was subsequently added as a defendant.

The finding of the trial Judge was, that after the 1st May, 
1907, the was the agent of the respondent and was

for whatever halanee may be found to be due to the 
respondent upon a proper taking of the account of moneys re-

4746
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ceived lor or on behalf or on account of tin* respondent, or 
which it was tin* duly of tin- appellant to colleet and remit to 
the respondent, including any halanee which may have been 
owing <m that day by the defendant Kastnmre X: Liglilbourn 
Limited, to tin* respondent, which has not been liquidated or 
puid oir by payments made by the appellant, and that the defend 
ant Kastnmre & Ligbtbourn Limited was liable to the respond
ent for such balance, if any, as was due and owing by the de
fendant Kastnmre & Ligbtbourn Limited to I be respondent 
in respect of the agency business of the respondent conducted 
by that defendant down to the 1st May, 1ÎM»7, which lias not 
been paid or liquidated by payments made by tin- appellant 
subsequently, and the .judgment was directed to be entered 
accordingly, with a reference to the Master in Ordinary to take 
tin* accounts, and dismissing the action as against Liglithnnrn 
and the firm of Kastnmre & Ligbtbourn, with costs, and re
serving further directions and costs as between the respondent 
and the appellant ami the defendant Kastnmre X: Liglithnnrn 
Limited until after the report ; ami from that judgment this 
appeal is brought.

It was argued on behalf of the appellant that the finding 
of the trial .lodge that the appellant became the sole agent of 
the respondent on the 1st May. 1907, was not supported by tin* 
evidence, ami that the action as against tin* appellant slioul 1 
have been dismissed.

We are of opinion that there was evidence which supports 
the finding that is attacked by the appellant.

The firm of Kastnmre X: Ligbtbourn was appointed general 
agent for the respondent for Canada in 1K98. In 1904 or 190;*i. 
a company was incorporated hearing the name of Hast mure &. 
Ligbtbourn Limited, which took over the business of the firm, 
and subsequently acted as general agent for Canada of tie* 
respondent. The only shareholder» in the company were the 
appellant ami Lighthmirn and three other persons each bolding 
five shares. These three persons were nominees of the appellant 
ami Lighthoiirn, and the shares were allotted to I limn in order 
to comply with the requirement of the Ontario Companies Act 
that there shall be five applicants for letters patent of incorpor
ation.

Owing to difficulties between the appellant and Ligbtbourn. 
and losses which the company met with, owing, as was alleged, 
to tin* actions of Ligbtbourn, lie withdrew from the company in 
the year 1907. ami after that time the appellant was practically 
the company, though it was of course a separate entity.

Owing to these difficulties and losses having occurred, ami 
probably fearing that, if knowledge of them came to the re
spondent. the general agency which tin* company bail would be

ONT.

S.C.
Ittlf

I XHVKAXCK
On.

Kastmihk.

Mrn-ditli, C.J.i I.
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put an end to. the went to New York and had them
an interview with Mr. Wood*, the president of the respondent; 
and it is upon what took place at this interview that the deter
mination of the matter in issue mainly depends. The account 
of what took place given by Mr. Woods differs from the aeeount 
given by the appellant. The testimony of Mr. Woods was cor
roborated by that of Mr. Chambers, the secretary of the re
spondent, and the trial Judge gave credit to them, preferring 
their testimony to that of the appellant, anil found that the 
arrangement then made was that thereafter the appellant should 
he the sole general agent for Canada of the respondent ; and 
with that finding we agree. It is reasonably clear, we think, 
that, although it may not have lieen expressed in so many words, 
the intention of the parties was that this clu.nge should take 
place. There was no reason why the appellant should have 
been unwilling that it should In» made,-but every reason in the 
circumstances why he should have lieen willing, and all the 
probabilities of the case are in favour of the view that it was 
agreed that the change should lie made.

While I agree with the conclusions of the learned trial Judge 
as to the matters with which I have dealt, I am unable to under
stand upon what ground the appellant is made personally liable 
for anything that may have been owing by Kasimure & Light- 
bourn Limited in respect of the transactions of the agency prior 
to the 1st May, 1907. No case is made on the pleadings for 
such relief, and there is no evidence to support a finding that it 
was part of the arrangement made in New York that the appel
lant should assume any such liability; and. even if it was so 
agreed, the agreement could not Is» enforced, as it would have 
been an undertaking to answer for the debt of another, and 
not enforceable liecause not evidenced as requins! by the Statute 
of Frauds.

The judgment should, therefore, lie varied by striking out so 
much of it as declares that the appellant is liable to the re
spondent for what, if anything, is owing by Kastmure & 
Light bourn Limited; and, with that variation, the judgment 
should Is* affirmed.

This variation of the judgment is of no importance practic
ally, because, as Mr. McKay stated upon the argument, the re
spondent docs not claim anything in respect of the transactions 
of the agency prior to 1910.

There should, I think, be no costs of the appeal to either 
party.

Judfimmt In low varied.

^044
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HOUGHTON LAND CORPORATION v. INGHAM. MAN

Manitoba Court of King’» Bench, Metcalfe, J. November 17, 1013. k. It.

1. Vendor and pi'bciiahkb (I IB—27)—Rescission ok contract—Fbai’d
• —MlBREPRI BENI ATION.

A reprewntollon by a vendor Unit a “gissl nmd" lead to farming 
land *old. in satisfied if (lie road in Hindi as i* usually travelled in (lie 
vicinity, ami over which, under ordinary circumstances. Iml not ncces- 
sarüy at all times, farm imploiiMMits may In- transported.

2. Vendor and PI'Rciiahkr 16 I K—27 I—Rescission ok contract—Fra in
—MlHBKPBEHENTATlOX AH TO yl'ALITY OK I .AND.

A representation by a vendor that a farm was as good as any in 
the district means, as compared with any in the immediate vicinity, 
especially where the purchaser inspected the land la-fore buying, and 
was aware of the nature of the surrounding land.

3. Vendor and pcrcharkr (I Ml—.'mii—Payment or pcbciiark money—
Acceleration.
On the refusal of a vendee to pay the first instalment due under 

a contract for the sale of land, the vendor may. in tla- nWncc of a 
claim on the part of the vendee for eipiilalde relief, invoke an ai-eeleru- 
tion clause |a-rmitting him to declare all of the principal and interest 
due and payable on ,1 he vendee's default in paying any instalment

[Cashing v. Knight. <i |).I».R. #20, Hi Can. S.C.R. 555; and Yeir- 
berry v. Langan, H D.L.R. 845. 47 Can. S.C.R. 114, considered.]

4. Contracts (111)2—32)—Meeting or minim—Men ai.ity—Contract
FOR SALE OF LAND—FaII.VRE TO MAKE INITIAL PAYMENT—EFFECT.

The purchaser cannot take advantage of his own default to make a 
cash payment as provided on the execution and delivery of a contract 
for the sale of land to claim that there was no concluded agreement.

[Cushing V. Knight, (i D.L.R. #20, 40 Can. S.C.R. 553: and Wir- 
berry v. hnngan, 8 D.L.R. 843. 47 Can. S.C.R. 114, distinguished.]

5. Corporation» and companies (* IV 1)3—85)—Contract» — Formal
REglTMITKH—RTATVTOHY RETIREMENT»—CONTRACT FOB HALE IIY
LAND COMPANIES.

The provisions of SCC. I. ell. 8, of the Manitoba Slat.. 1011. that 
every land company may convey, mortgage or make agreements for 
the sale of land when each transaction is specially authorized by a 
by-law of the board of directors, was not intended' to lay down any 
bard or fast rule by wlveli such a company must alienate its lands, but 
rather to establish a definite procedure which if followed will legalize 
a transaction, and its purpose was not to deprive a company, such as 
a loan and investment company, of the right to carry on it's business 
and alienate its land according to the law in force prior to the 
passing of such statute.

Action by the seller of land to recover money due on a eon- statement 
tract of «ale.

Judgment was given for the plaintiff.
/. I'tlhlndo, K.C.. and /'. •/. Montague, for plaintiffs.
(\ S. Tapper, for defendant.

Metcalfe, J. :—The plaintiff» are a land and investment com- Metcsir#, j. 
puny. The defendant has a farm at Gilbert I'lniii», some little 
distance from Ochre River, and being desirous of purchasing
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another far in in a locality not too far from Gilbert Plains ho that 
In* could use tin- Name farm implements and farm Htoek for both, 
called upon .Mr. Houghton, the manager of the plaint iff com
pany, who told him they had for sale the land in question.

The plaintiffs had what Mr. Houghton calls a “topography” 
of the land. He handed this to the defendant. It was not re- 
tunnel. Houghton says it was a map or plan, in a general way 
describing the surface conditions of the farm.

Afterwards Houghton met the defendant at Ochre River and 
they tlrove from there to and over the farm, which the de
fendant inspected in company with Houghton. The road from 
Ochre River to this farm leads first through some exceedingly 
fine agricultural country, then through perhaps a mile and a 
half of stony and more or less unoccupied country, which lies 
close to the vicinity of the farm in question, and between it 
and Ochre River. Near the farm there were two or three small 
coulees running across this road or trail. Sometimes these were 
wet and unfit for heavy traffic. The defendant says they were 
then wet, and that he called Houghton's attention to this and 
told him that this road would not be good enough to take in and 
out his farm stock and implements from Gilbert Plains.

The defendant gave evidence on commission. He says that 
while in Winnipeg Houghton told him the farm was of the very 
best quality so far as the land was concerned, that there was a 
good road to the farm from Ochre River, and he further says 
that I' on told him this knowing that it was essential, if 
he took the Ochre River farm, that he should lie able to take the 
implements from Gilbert Plains to the farm. Vpon being 
further questioned by bis counsel, to the question. “Be fairly 
careful about this. What were the representations that you 
relied upon?” he says:—

A good r<>a<l from Ochre River to the farm; a good road from (iilliert 
Plain* to the farm; tin* whole of the Hummer fallowing being properly 
performed, and upon hi* Maternent that the farm wa* a good one. a* 
good a* any in the district. «

The defendant further says that Houghton told him there 
were two mads to the farm, one from Ochre River ami one from 
Oillicrt Plains; but he is indefinite as to this, and I am inclined 
to the view that Houghton did not make any statement as to 
any road other than from Ochre River. Other than as above 
there is no evidence to support the allegations of misrepresenta
tion. After inspecting the farm they came back to Ochre River 
ami both of them talked the matter over with one Wilson, who 
■ceme I to know the country, and who sulistantiated Houghton's 
statement that there was a road to the south. It now appears 
that Houghton and Wilson did not mean a road on the south 
side of the farm, hut a road lying south of the one which they 
had taken.

B.D
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The defendant then on June 25, 1910, executed the 
agreement in question, which was an agreement to purchase the 
land for $11,000, payable as follows: $500 on the execution of 
the agreement; $500 on July 1, 1911; and the balance of the 
purchase price and interest by turning over the proceeds • 
the crop each year until tin* principal and interest were fully 
paid, lie also agreed to break and back-set and to crop, and 
to do various other things as set forth in the agreement.

He did not pay the $500 acknowledged in the agreement, 
giving satisfactory reasons therefor, hut stated that he would 
send his cheque for the same in a few days. Mr. Houghton 
thereupon brought both copies of the agreement back to Win
nipeg for execution, and the same were executed by the company 
immediately upon his return.

The defendant did not send his cheque and the plaintiffs did 
not send the agreement; but on the 8th July he wrote to 
Houghton as follows:—

I have just returned from Ochre River. I am very much disappointed 
with the farm. There is no road to the south end of the farm to Ochre 
River at all and there only remains the trail on which you and I drove; 
and this, as you know, is «piite out of the question for farming purposes; 
there being no trail absolutely precludes me from sending horses, imple
ments. ete., from Gilbert Maine as I intended doing.

On going over the land thoroughly I found the S.W. V4 much fuller of 
gravel ami shale than we previously thought, and the S.E. */4 wetter, and 
in fact almost all clay.

There is considerably more timber than you estimated, but I am more 
concerned about the quality of the cultivated portion of the land.

I am sincerely sorry for the inconvenience I have caused you. but I 
must ask you to cancel the agreement and give me release, as the farm is 
entirely out of the question, at any rate, for my requirements, etc.

The defendant bits paid no money on the agreement mid 1ms 
not performed his covenants.

1 cannot find for the defendant upon misrepresentation. 
Even if Houghton did tell him that there was a good road to 
the farm, and if he did rely upon that representation, I think 
that the expression “good road” means, under the circum
stances, only such a road as is usually travelled in the vicinity, 
and over which, under ordinary circumstances, but not neces
sarily at all times, the farm implements, etc., may be trans
ported.

The defendant had gone over the trail already mentioned and 
had inspected the land. The only objection that he took to that 
trail was that there existed these small coulees. The south 
trail was a better trail and was, I think, a road upon which he 
could, under all reasonable and ordinary conditions, have trans
ported his implements to and from that farm.

As to the misrepresentation of the quality of the farm, he saw
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it himself. He now says tlmt after travelling over this mile and 
a half of atony, barren country and arriving at the farm, that 
he understood Houghton to mean that the farm in question was 
as good, not aa any in its immediate vicinity, hut as good as any 
in the Ochre River district, where, along the river and distant 
Home nnhw from this particular vicinity, an* some of the finest 
ami heat cultivated farina. I cannot believe this. I believe that 
if any such representation was " , it was made with respect 
to the land in the immediate vicinity of this farm, and that it 
was so relied upon at the time. If such representation was made, 
1 find it a true representation.

The defendant tiat-footedly ri *d the contract and has
not performed any of his covenants. There was some verbal 
arrangement between the parties not reduced to writing. It 
appears that had the defendant carried out his agreement, he 
was to get not only the land referred to in the agreement, but 
a building to be erected thereon, and summer fallowing to be 
done. During the trial it appeared to me that it might work a 
hardship if I compelled him to take less than he really Ismght. 
No attempt was made to amend or to seek relief in ease
of judgment against the defendant. Of course it may be that 
this work has lieen done. In fact counsel for the plaint iff went 
so far as to state it had been done, and this is not denied.

The defendant, for reasons best known to gave evi
dence that lie is able to pay the whole amount of this purchase 
price at once if called upon.

In view of all the circumstances, I feel that I must now ap
proach the ease from a strict legal attitude, leaving out of mind 
any hardship which might fall upon the parties, and without 
considering any claim for equitable relief the defendant
may have, but which he has not seen fit to invoke.

It was provided in the contract as follows:—
Ami tin* purchaser further <*o vena nt* iiml agri*et with the vendor that 

on default in payment of any in*talmcnt of interest at the rate afore*uid, 
whivli interet! «hall In* payable from day to day. ami xvhivli -hall itself 
hear inlerett at the rate aforesaid, if not paid prior to the next gale day. 
it being agreed that all interest at well that upon prineipal at u|miii 
interest it to he compounded on each day mentioned for payment of in 
tercst and that on default in the payment «if any instalment of either 
prineipal or Interest the whole of the principal ami Interest hereby 
seen nil shall become due and payable.

Tin* phiiill ill* has invoked this provision ami the defendant 
has not asked to la» relieved therefrom.

If the contract hail been wholly a crop agreement, and if 
this provision were invoked with reference to the nondelivery 
of some of the crop, I would hesitate to declare the whole amount 
due under ‘his provision. There has. however, been default in
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the payment of the instalment due on July 1, 1911, thus bring
ing the case strictly within the provisions of the contract.

Almost at the close of the hearing the defendant applied to 
amend his defence as follows:—

1. The defendant further «ay» that it was implied between the plain 
tiffs and the defendant that the eontraet referred to in the plaintiffs' state
ment of claim should not become operative until the cash payment of live 
hundred dollurs (#500) referred to therein was paid, and that the said pay 
ment never having been paid, no eontraet ever existed between the parties.

2. The defendant further alleges that there wa« not at any time any 
mutuality in the contract la-tween the plaintiffs and the defendant 
referred to in the plaintiffs' slatemcnt of claim.

3. The defendant further says that if the said contract was ever ex 
ecuted by the plaintiffs, which he docs not ndmit but denies, before the said 
contract was so executed and before he was notified thereof, he withdrew 
from the said contract and so notified the plaintiff».
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Dealing with the first paragraph, 1 think that the parties 
came to an agreement, the one to buy and the other to sell, and 
that there was a concluded contract.

But the defendant now says, in effect, that because of his 
own default there never was any agreement and he cites for this 
proposition Cushing v. Knight, li D.L.H. 820, 40 Can. S.C.R. 555, 
referred to in NcuJtcmj v. Langan, 8 D.L.H. 845, 47 Can. S.C.R. 
114, I do not think it was intended to enunciate so wide a pro
position. The various judgments do not justify any such ex
press interpretation. I think, if such is to be implied, that the 
finding was unnecessary.

But the defendant further says that there was a want of 
mutuality because the plaintiff company was not bound, lie 
says that in Manitoba a company may sell land only by follow
ing the provisions of tin- statute, and not having followed the 
provisions of tin1 statute, it was not, and never has been, bound 
to convey the land. In support of this proposition he cites sec. 1 
of ch. 8, of the Statutes of Manitoba. 1911, the material portion 
of which is as follows:—

(a) Ever)’ such bind company may mortgage or convey or make an 
agreement of unie of land without the a--eiit of the nliu re holder*, and it 
«hall be sufficient if each such conveyance, mortgage or agreement bo 
specially authorized by a by-law passed by the board of directors. This 
provision «hall be retroactive and shall apply to all such transactions 
heretofore entered into by any such land company.

I do not, think the Legislature intended to lay down n hard 
and fast rule by which a company must alienate its lands; but 
rather to establish a definite procedure which, if followed, would 
legalize a transaction. At all events, if there was any such inten
tion it has not been so expressed as to deprive a trading company 
such as this of its rights to carry on its business according to tin- 
law which was in force prior to the passing of the statute.
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The defendant does not desire to call further evidence, but 
asks me to allow the amendments upon the evidence now in. In 
view of all the circumstances, and believing that neither the 
facts shewn, nor the law, justify these amendments, I refuse to 
allow them.

There is now, therefore, due and owing from the defendant 
to the plaintiff the sum of $11,000 and interest as provided in 
the contract, and judgment will he entered accordingly. The 
plaintiff to have the costs of the action.

Judgment for plaintiff.

Re SOLICITOR.
Sushatehc irait Supreme Court, llaultain, C.J., Lamont, Rroion and 

Ehrood, ././. November 16, 1913.
1. Solicitors (#1—9)—Reinstatement aftkr order striking off — 

Proof of subsequent good conduct and of restitution.
Although the default which was.the basis of an order for striking a 

solicitor off the rolls ha.s since been made good, the court, on a motion 
to reinstate, may postpone the application for six months or more if 
tile gravity of the original charge were such as to make it appear that 
an insufficient period of subsequent good conduct had elapsed.

statement Motion to reinstate? a solicitor whose name had been struck 
off the rolls.

//. V. MacDonald, for the solicitor.
II. E. Sampson, for the Law Society of Saskatchewan.
G. F. Blair, for Lount, Bowen & Smith.
The judgment of the Court was delivered by 

Hauiuin, c.j. Haultain, C.J. :—While we are glad to be shewn that the 
applicant has made restitution, and has during the past eighteen 
months conducted himself in such a manner as to gain the con
fidence and approbation of the business and professional gentle
men with whom he has been associated, we are aill agreed that 
this application has been made too soon. The facts which led 
to the applicant being struck off the roll might very well have 
led to more serious consequences, which would have forfeited 
all claim to our indulgence and consideration for a very much 
longer period than eighteen months. We will, therefore, not 
consider the application at the present time; but will allow the 
applicant to renew it at the sitting of this Court in June, 1914.

Further material with regard to his conduct in the interval 
will be required, and should be furnished to the Law Society 
in due time before the renewal of the application. The ques
tion of the costs of this application may stand until that time.

Direction accordingly.
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BARNES v ELLIS.
Suslcatcheiean Ruprrmc i'onrl. Ilaullain, Xnrlamla, Lamonl, awl

EUraod, ,1.1. Xovemher 17, 1013.

1. Judgment (8 VII—272)—Relief against—Judgment in plaintiff’s 
absence—Withdrawal of counsel.

Rul» 351 of ill» Saskatchewan Rules of Court. 1011. by which any 
verdict or judgment ohtnin<>d where one party does not “appear at 
the trial." may lie net aside upon terms which the <-»urt may im- 
jKise. does not apply to a c^usr? where plaintiirs counsel ha«l appeared 
at the commencement of the trial and left the court-room without 
informing the court that he was withdrawing from the case which 
was proceeded with and triisl in his absence.

Motion to set aside a judgment entered at the trial in plain
tiff’« absence.

The motion was denied.
O. A. Cruise, for plaintiff.
P. //. Gordon, for defendants.
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The judgment of the Court was delivered by
Newi.andk, J. :—This is an application, under Rule 351, to Newiands. j. 

set aside the judgment, on the ground that the plaintiff did not 
appear at the trial. The application was made to the trial 
Judge, who refused it. No reasons are given in the appeal- 
hook why the application was refused, so 1 consulted my bro
ther Brown, who was the Judge in question, and he informs me 
that he i" issed the application because the same did not come 
under Rule 351, the plaintiff being represented at the trial by 
his solicitor, who left the Court room, hut did not intimate that 
he was withdrawing from the case to the knowledge of the 
learned Judge, and, under any circumstances, had not with
drawn from the ease when the trial commenced; and lie (the 
Judge), after hearing the case, gave judgment for the defen
dants both in the action and on the counterclaim.

It is only when the plaintiff does not appear either by him
self or his counsel, and a judgment is given dismissing the ae- 
tion, that an application can he made under Rule 351. Even if 
the application was one which * properly he made under 
that Rule, it should not he granted, as there are no reasons 
given why the plaintiff was not present at the trial. The affi
davits simply say that he was not present ; and, as the ease had 
been peremptorily set for that day, some excuse must he given 
for his non-attendance, and that given by his solicitor, on the 
argument of the appeal, that he did not attend because his 
partner told him that he need not, as the ease would he post
poned because of the absence of a necessary and material wit
ness (such not having been the case, as the trial Judge decided), 
is no ground for reopening the ease. The application is, there
fore, dismissed.

Motion denied.

1

1
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BURKE v. SHAVER
Ontario Supreme Court [Appellate Division), Meredith. C.J.O., (larroir, 

Maviaren, Mayer, and llodyins, October 7, 1913.

1. Solicitors (#11 A—*22)—Relation to client—Conttact to no a
specific act—Liability—Tort dihtinovihhkd.

Where u client pureliUHiiig certain IhikIh entrusts hi* solicitor with 
ii cheque for the umouiit of the purchase-money with specific instruc
tions not to pay it over until the taxes on the land shall have been 
paid, the solicitor’s undertaking to follow such instruction consti
tutes a positive contract to do a specific act and his subsequent 
breach thereof is so construed as distinct from a breach of a general 
duty, arising out of the retainer, to bring sullicient care and skill 
to the performance of the contract.

Il.aidlair v. O'Connor. 23 O.K. titHl. HUH; Sachs \. Henderson, [10021 
1 K.R. 012, 010; Steljes v. Ingram, [10031 19 Times L.R. 534. speci
ally referred to. |

2. Coi RTS I # Il A 1 —150)—JVBINDIVTION — DIVISION I'OVBT — SOLICITOR
an» client—Contract—Tort.

A promise by a solicitor by way of a positive contract to do a speci
fic act for bis client ( for instance, to hold the purchase money of 
certain lands entrusted to the solicitor by the client and not to pay 
it over until the taxes on the land shall have been paid ) lieing one 
the breach of which constitutes a breach of contract and not a tort, a 
cause of action for less than $100 but more than $00 arising there
under falls within the competency of a Division Court.

Appeal by the plaintiff and cross-appeal by the defendant 
from the .judgment of the Senior Judge of the County Court of 
the County of Wentworth.

The action was brought in the County Court against a solici
tor, to recover the amount of the plaintiff’s loss by reason of the 
solicitor's failure to carry out instructions given to him, and 
judgment was given for the plaintiff for $92.84, but with Divi
sion Court costs only.

The plaintiff appealed on the ground that County Court casts 
should have been allowed; and the defendant, from the judg
ment against him. The defendant’s cross-appeal was aban
doned at the hearing.

The appeal and the cross appeal were dismissed.
J. G. O'Do nog hue (M. Malone, with him), for the plaintiff, 

contended that the action was one of tort, and that the amount 
recovered was not within the Division Court jurisdiction, citing 
Laidlawv. O'Connor (1892), 2d O.R. 696, at p. 698; Godefroy v. 
Jay (1831), 7 Ring. 413; Hill v. Finney (1865), 4 F. & F. 616, 
at p. 635; the Division Courts Act, 10 Kdw. VII. eh. 32, see. 62

IV. S. Mellraync, for the defendant, referred to Turner v. 
Stallihrass, f 1898 ) 1 Q.H. 56, at p. 58, per A. L. Smith, L.J. : 
“The rule of law on the subject ... is that, if in order to 
make out a cause of action it is not necessary for the plaintiff 
to rely on a contract, the action is one founded on tort ; but, on

û
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the other hand, if, in order successfully to maintain his action, 
it is necessary for him to rely upon and prove a contract, the 
action is one founded upon contract.”

At the conclusion of the argument, the judgment of the Court 
was delivered by Meredith, C.J.O. :—The plaintiff appeals upon 
the ground that the learned Judge of the County Court erred 
in holding that the action was one within the proper competency Mm-dith. c.j.o. 
of a Division Court.

It was contended by counsel for the appellant that the 
action was one of tort, and not founded on contract, and there
fore not within the competency of a Division Court. In sup
port of this contention Laidlaic v. O’Connor, 2d O.R. 696. was 
cited; but what was said by Armour, C.J., in that case makes 
against it. The learned Chief Justice, p. 698, quotes from note 
(a) to Ilill v. Finney, 4 F. & F. 616, at p. 635, as follows : “But 
in an action against an attorney, not for a direct breach of a 
positive contract to do a specific act, but for breach of a general 
duty arising out of the retainer to bring sufficient care and 
skill to the performance of the contract, the action is not in con
tract, but in tort, and its essence is negligence.”

To the same effect is what was said by the Master of the 
Rolls in Sachs v. Henderson, [1902] 1 K.B. 612, 616.

In Steljes v. Ingram (1903), 19 Times L.R. 534, Phillitnore,
J., reviewed the authorities and decided that an action against 
an architect to recover damages for not using due care and skill 
in supervising the erection of a house which the architect had 
undertaken to supervise, was an action founded on contract.

In the case at bar, the respondent was acting for the appel
lant in completing a purchase of land in another Province, and 
was intrusted by him with a cheque for the amount of the pur
chase-money, with instructions not to pay it over until the 
taxes on the land were paid. The respondent did not follow these 
instructions, and the appellant was subsequently compelled to 
pay a sum of money to save his land, which had been sold for 
the taxes.

It appears to us that the action is, therefore, for the direct 
breach of a positive contract to do a specific act, and not for 
breach of a general duty, arising out of the retainer, to bring 
sufficient care and skill to the performance of the contract, and, 
being so, was within the proper competency of a Division Court.

There is a cross-appeal by the defendant, but it was aban
doned on the argument.

Both appeals will be dismissed, and there will be no costs of 
them to either party.

ONT.
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Re CANADA PROVIDENT AND INVESTMENT CORPORATION.
Manitoba King's Bench, Halt, J. December 13, 1913.

1. ( OKCOKATIONH AND COUPAMES ( | VI E—342)—WlXIHXIi-lT—PBEFEBBED
cbkihtob'm application.

The holder of fully paid preference «hares is u “shareliolder” within 
see. 12 of the Winding up Act, H.S.C. 1909. eh. 144. ami as such has a 
status to apply for an order winding up the company.

2. ( OBI’OBATIOXS AND COMPANIES ( 8 VI K—340)—WlXDlXli l P—FoBM OK
AKFIUAV1T VEBIKYIXO PETITION—MANITOBA BILES.

A petition in Manitoha for a winding up order under the Wind
ing up Act, ll.S.C. eh. 144. may lie verified by an affidavit referring 
to the allegations of the petition in conformity with the English prae 
tiee which is expressly sanctioned hv the Manitoba Winding-up 
Rules.

[Re Colonial I nient nun t Co. of Winnipeg, 14 D.L.R. 5113. discussed.1

Application by way of petition for the winding-up of an 
insurance company under the provisions of the Dominion Wind
ing-up Act, R.S.C. 1906, ch. 144.

The application was granted.
II. J. Symington, for petitioners.
W. II. ('uric, for the company.

Galt, J. :—This is an application by way of petition on be
half of the London and Western Trusta Co., Ltd., to wind up 
the Canada Provident Insurance & Investment Corporation 
(hereinafter termed the company), under the provisions of the 
Dominion Winding-up Act.

The application came before me in Chambers on December 
8th, when Mr. Symington appeared for the petitioners and Mr. 
Curie for the company. It was explained to me that, owing to 
a recent change of the company’s solicitors. Mr. Curie was un
able to proceed with the application and desired time to obtain 
material with which to oppose the application. It also appeared 
that the company had obtained an enlargement of the applica
tion last week for the purpose of getting certain material from 
Toronto upon which to oppose the petition, but when this mat
erial arrived it was wholly insufficient. I therefore enlarged 
the application until to-day in order that further material, if 
any, might be furnished to the company’s solicitors here. Mr. 
Curie states that on December 8, he wired to his clients accord
ingly, but the only answer received by him was a telegram 
yesterday stating that material was now on its way, but not in
dicating in any way its nature or applicability. Mr. Syming
ton strenuously protested against any further delay in the hear
ing of the petition, and under the circumstances I do not feel 
justified in delaying the petitioners any further.

The petition shews that the company was incorporated by
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a special Act of the Legislature of Manitoba, 63-64 Viet. cli. 66. 
the first section of which incorporates the company for the pur
pose of carrying on the business of life insurance and doing all 
things appertaining thereto or connected therewith, etc.

Sec. 4!) provides that it shall In* lawful for the company from 
time to time to invest its funds or any portion thereof in the 
purchase of the following securities and to acquire and hold 
the same absolutely or conditionally, and amongst others, in 
the debentures, bonds, stocks or shares or other securities of any 
building society, loan or investment company or the stocks or 
shares of any other chartered or iincorporated company, etc.

Cnder sec. 50 the company is authorized to lend its funds 
or any portion thereof on the security of any of the bonds, 
stocks, shares, debentures, mortgages on real estate and other 
securities already mentioned.

Under sec. 53 the head office of the company shall be in the 
city of Winnipeg; hut under tin- authority of the by-laws of the 
company it may ht» c" •<! to some other city either within or 
without the Province of Manitoba.

I'pon the material before me, the head office of the company 
is in Winnipeg.

The company’s Act of incorporation was subsequently 
amended in different particulars, but not so as to affect any 
question arising out of the present application.

The petition shews, amongst other things, that the nominal 
capital stock of the company is $2,500,000, divided into 25.000 
shares of $100 each, and of these $1,250,000 have been fully 
subscribed and $125,000 have been fully paid up; and then* 
are cumulative preference shares authorized to the extent of 
$4,866,606.60. of which $804,021.87 cumulative preference 
shares have been subscribed and fully paid up.

The petitioners are alleged to be shareholders in the cor
poration holding cumulative preference shares to tin- extent of 
$58,400, the said shares being held by them as executors and 
trustees of the last will and testament of Richard Shaw Wood, 
deceased.

The following allegations also appear in the petition;—
7. The said corporation ha* impaired its capital to the extent of 

twenty five per cent, and it* lost capital will not likely be restored within 
one year, ami tlm said company is insolvent.

H. The said corporation has invested about $300,000 in the National 
Land and Fruit Co. and Packing Co., and such company is in liquidation 
ami will pay but a very «mull dividend, and $300.000 in the National 
Agency Co., which company in Insolvent and in liquidation and will pay 
but a very small dividend, and $480.000 in the Imperial Loan & Invest
ment Co. of Canada, which company is on the eve of liquidation, and 
petitions are now tiled against it. and their shares have practically little 
or no value.
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0. The lni|H‘rial Loan A Inventaient Co. ha» also invested in the Canada 
Provident Insurance & Investment Cor|H>ration the sum of $.'>40,000. and 
such investments are cross-investments and there is no reality to them 
and the Canada Provident Investment Corporation did not pay tin ir divid
end at the Inst regular dividend time ami their former dividends for 
some time have been paid to a In-go extent by cross entries with the 
lni|H»rial I»an Co.

The petition is limply verified by two affidavits made by 
John S. Moore, of the city of London, in the county of Middle
sex. manager of the petitioner company.

While the head office of the eoinpany appears to be in Win
nipeg. its affairs appear to he largely in the hands of directors 
in Toronto, and it was stated by Mr. Symington and not con
tradicted by Mr. Curie that the director* of the company are 
the same individual* who eontrol the other companies men
tioned in the petition, and which appear to be in process of 
winding-up or on the eve of it.

The so-called investments referred to in the petition appear 
to me to be of such a suspicious nature that any delay in grant
ing the relief which the petitioners seek might be highly pre
judicial to the petitioners and to others interested in the com
pany. Had it not been for this circumstance and for the fact 
that the company appears to In* merely playing for time, I 
should have acceded to Mr. Curie’s application for a slight 
further postponement.

The objections raised on hchalf of the company to a winding- 
up order were as follows:—

1. The petitioner* have no statu*, a* they are not ordinary share 
holder* ami have no right to vote, etc.

They are, however, the holders of fully paid-up shares, non 
assessable for calls, under the provisions of see. 8 of the com
pany’s incorporation Act, and as such I consider that they are 
shareholders for the purposes of this application.

2. It i* objected that the petition whew* that the company haw been 
carrying on a ‘'general financial huwine**,” and therefore they are not 
within the pri'Viwion* of the Winding-up Act.

1 think, however, that as the petitioners refer expressly to the 
Act of incorporation and ils this Act shews that the company 
is “an incorporated insurance company,” this objection also 
fails.

3. That the petition ha* not been wufllciently verified.
The affidavit attached to the petition follows the statutory 

form of affidavit in use in England under winding-up proceed
ings there. In the recent ease of The Colonial Investment 
Company, Limited, 14 D.L.R. 563, in which I made a winding- 
up order, a reference was made to the state of our law on the
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subject of verifying winding-up petitions. Since that decision 
my attention has been called to the fact that under our own 
winding-up rules the form of affidavit verifying a winding-up 
petition in use in England has been expressly introduced into 
our practice.

It is not surprising that this was overlooked by all parties 
concerned in tin* Colonial Investment Co. case, 14 D.L.R. 563, 
because our winding-up rules, passed over twenty-five years ago. 
seem to have passed into desuetude, so much so that it is very 
difficult to find a copy of them either at the Court House or in 
any lawyer’s office. It is highly probable that in the near future 
a new set of rules and forms will he promulgated.

In view, however, of the difficulty which I pointed out in 
my judgment in //# Colonial Investment Co., 14 D.L.R. 563, at 
574. the petitioners in the present case have added a further 
affidavit verifying the petition hv direct evidence.

It is quite true that if the company had produced material 
denying the material allegations in the petition and explaining 
the extraordinary situation in which their financial affairs are, 
and in particular shewing that their assets exceeded their lia
bilities, the petitioner's affidavit would not In* sufficient to 
establish insolvency ; hut, in the absence of any material what
ever in answer to the application. I think I am justified in ac
cepting the material now before the Court ils sufficient prima 
faeit verification of the petition, including the fact of the com
pany’s insolvency.

I find then that the company is an incorporated insurance 
company doing business in Canada, and that it is insolvent 
within the meaning of see. (> of the Dominion Winding-up Act. 
I also find that tin- petitioners have complied with the require
ments of see. 11 of the Dominion Winding-up Act by shewing— 
(c) that the company is insolvent ; (d) that the capital stock 
of the company is impaired to the extent of twenty-five per 
cent, thereof, and that tile lost capital will not likely he re
stored within one year, and (r) that it is just and equitable 
that the company should he wound up.

I grant the winding-up order accordingly. The petitioners 
are entitled to their eosts out of the assets of the company. 
Since dictating the above judgment counsel for both parties 
have appeared before me, and the petitioner asks that (leorge 
Stanley Laing he appointed provisional liquidator. An affidavit 
having been filed shewing that Mr. Laing is a chartered ac
countant, and is a fit and proper person to he appointed, and 
Mr. Curie not objecting. I appoint the said (ieorge Stanley Laing 
provisional liquidator accordingly.
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SCOTNEY v. SMITH BROS & WILSON.

(Decision No. 2.)
Saska lehr icon Supreme Court. Neiclands. La mont, Johnstone, and 

KUcood, JJ. Xovember 15, 1913.
1. Master and servant ( § 11 B 4—102)—Assumption of risk.

There is no assumption of risk unless the workman knew of the 
danger; and the doctrine will not bar a bricklayer’s action for dam
ages for injuries sustained by the falling of the wall in the construc
tion of which he was assisting where he followed the line, stretched to 
lay brick to, and which it was the duty of the corner-men to turn 
over ns occasion required so that the wall could be properly backed, 
where the plaintiff did not know that such duty of his fellow-work
men had been neglected to the extent of making the wall dangerous.

\ Sent net/ v. Smith Bros. «(- Wilson, 4 D.L.U. 134. 5 S.L.R. 131, af
firmed.]

2. Master and servant (I II F4—225)—Master's liability—Negli
gence OF FELLOW-SERVANT—STATUTORY LIABILITY.

The effect of the Judicature Act, lt.S.S. 1909. eh. 52, sec 31 (14), 
is to make the employer liable to a workman if the accident whereby 
the latter sustains |s>rsonal injuries in the course of his employment 
is due to the negligence of a fellow servant.

Appeal by defendants from the judgment given in favour 
of plaintiffs at the trial before Brown, J., Scot nrq v. Smith 
/:. ,i Wilton, ll> I. R. l 8.L.R. 131, l’1 W.L R. 287 

The appeal was dismissed.
G. A. Colquhoun, for defendants.
,/. A. Cross, for plaintiff.

The judgment of the Court was delivered by 
Nkwlandk, J. :—This is an action by a workman against 

his employers for damages on account of an accident which 
happened to him by the falling of a wall upon which he was 
working as a bricklayer for the defendants. In his statement of 
claim the plaintiff alleges that “the wall of the said building 
upon which the plaintiff was working as aforesaid was, by the 
negligence and default of the defendants, constructed unsafely 
and in a defective and improper manner, and was in an unsafe 
condition, which the defendants knew' or ought to have known.”

In his particulars, given in pursuance to a demand there
for, he says:—•

The wall mentioned in par. 2 of the statement of claim was constructed 
unsafely and in a defective and improper manner, inasmuch as the cor
nice on the top of the wall was tes» heavy to lie constructed without back
ing up or without ti< irons or the use of props during its construction, 
and neither were used, and it was not properly backed up nor were tie- 
irons or props used or either of them.

The defence is a denial of negligence, an allegation that the 
wall was being constructed in a safe and proper manner, and a
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further allegation that the plaintiff* was a competent hriek- 
layer ami assumed the risk; and, as a further defence, that the 
plaintiff was guilty of contributory negligence.

The trial Judge found that the whole structure was archi
tecturally sound, and that there was no necessity for using either 
tie-irons or props in the construction of the wall or any part 
of it, and in tin* ordinary eourse of events it would not have 
fallen if it had been properly backed up; that any departure 
from the custom of backing up each course of briek in build
ing a cornice is fraught with more or less danger, because it 
is difficult for an operative to know at what time the equili
brium had been so <1 that the protecting portion has lost 
its support ; that the material used, both lime and brick, was of 
good quality, and the wall did not fall In-cause of defective 
material; and he says:—

I urn convinced, however. mdwitlirttnmling the opinion of *ome witnesses 
to the contrary. tlint tin* wall at the time it fell had rendu*»! the «lunger

And he further says:—
The wall had rendu*»! that position where there was great ilang«-r of 

it falling, and great «langer to the men working on it. itotli the plaintiff 
ami Lloyd were stnmling on the hack «if the wall at the time it gave 
way; for. although there was u platform four inches hack from the inside 
of the wall, yet at this |Kiint the wall was «•ightis-n inches wide, ami it 
was necessary to staml on the wall itself in order t«« do their work effec
tively. 'they Isitli state that they were in the act «if laying a stretcher 
brick when the wall gave way fnnn under their f«*et. In ho laying their 
bricks, they were doing only what it was natural for them to do; and, 
although it was suggested that they must unmwssarily an.I carelessly 
have applied some force to the «mtside of the wall, I do mit so find. It 
gave way so rapidly that they luul no time to get on the platform «>r 
save themselves. 1 am of opinion, ami fiml. that the wall fell while the 
plaintiff was working <m it in th«- natural course of his employment.

We are asked to reverse two of these findings of the learned 
trial Judge: that the wall at the time it fell had reached the 
danger-point, and fell because it was not backed up; and that 
the plaintiff was not guilty of the suggested contributory negli
gence of applying force to the wall. These two findings may 
properly hr considered together, because some of the expert 
witnesses called for the defence testitied that, at the time the wall 
fell, it was in a safe condition, and coidd not fall of its own 
weight, and that to make it fall some force must have been ap
plied to it, and suggested that the plaintiff must have applied 
such force and thus overbalanced it and caused it to fall.

As to the first finding, that the wall had reached the danger- 
point, ami fell because it was not properly backed up, there is 
not only the evidence of the plaintiff’s witnesses, but James II.
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Puntin, an architect who was called as an expert witness for 
the defendants, says :—

I think, if this cornice were hnckii«l up to thin line, it would lie stable, 
but, according to the nature of this drawing here, it would appear that 
these were left out. and in that case, why. there is a tendency there to

The drawing referred to, it was agreed, shewed the way 
the brick work was at the time the wall fell. In the face of this 
evidence, I do not see how this Court can disturb this finding 
of the trial Judge.

As to the other finding, the only evidence to contradict the 
plaintiff’s evidence that lie did not force to the. wall,
thus causing it to overbalance, is the opinion of some of the 
experts < ailed for the defence, that the wall, in the condition 
it was, could not go down without some force being applied 
to the cornice; but, as this is inconsistent both with the above 
finding of the learned trial Judge and the evidence of Puntin, 
which I have quoted, and also the positive testimony of the 
plaintiff that he did not do so. it is not such evidence as would 
justify this Court in reversing the trial Judge’s finding that 
the plaintiff was not guilty of contributory negligence in apply
ing force to the cornice, thereby toppling it over.

Having arrived at this conclusion, I have to consider the 
further contention of the defendants, that the plaintiff, in 
building this wall and cornice in the way he did, i.r., without 
baeking up each course of brick as laid, was guilty of negli
gence ; and, further, that he knew that this was a dangerous 
method of proceeding, and he therefore assumed the risk him
self. the defendants not being liable, under the doctrine vol
enti non fit injuria. These two contentions may also lx* con
sidered together. The plaintiff states that the two corner-men 
working on this wall and cornice drew a line from each corner, 
and all the intermediate men, of whom lie was one, had to work 
to this line so as to keep their work straight. Chambers, the 
defendants’ foreman on the brickwork, says, in answer to the 
question. “What orders did you give?”:—

Well, when the bricklayers started the cornice, when they first went 
up there, I gave the corner-men orders for to run one course on the front 
and turn the line over and then hack up and so on right the way up 
the wall, and I also got in the middle of the sealfold; as I was going along 
to get down the ladder, I ealled out for them to run one course on the 
front, turn the line over, and hack up.

In my opinion, Chambers’s orders support the plaintiff’s 
evidence that he had to work to the line; and the learned trial 
Judge has found that
the method of construction adopted in this case, and which in this respect 
was the customary method, was to stretch a line the full length of the

57
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building. The corner-men. ulso called the linemen, had control of this 
line. They rained and placed it. and the intervening men were supposed to 
work to the line.

Fndor those circumstances, I do not see how the 
would he guilty of negligence in working to the line, and not 
backing up until the line had been stretched on the hack of the 
wall for him to lay his brick to. As to the plaintiff having 
taken the risk, lie could only have done so if lie had known the 
danger. I'pon this question, even the expert testimony was 
contradictory, several of the experts being of the opinion that 
the wall was stable at the time it fell; and, under these circum
stances, the finding of the trial Judge, that the plaintiff did 
not know that the wall had reached the danger-point when it 
fell, should not be disturbed.

I'pon the whole case. I am of the opinion that the findings 
of the learned trial Judge are supported by the evidence. The 
accident, in my opinion, happened through the negligence of 
fellow-workmen, viz., the corner-men. who did not obey the 
instructions of the foreman to turn the line over and back up. 
the want of the backing up being the cause, as the learned Judge 
has found, of the wall falling.

Sub-sec. 14 of sec. 31 of the Judicature Act, li.S.S. 1909, 
ell. 52, provides:—

It shall not Is* a g*nmI defence in law to any action against any em
ployer or tin* successor or legal representative of an employer for damages 
for the injury or death of an employee of such employer, that such in
jury or death resulted from the negligence of an employee engaged in a 
common employment with the injured employee, mix contract or agree
ment to the contrary notwithstanding.

The effect of this provision is to the employer liable to 
a workman if the accident happens from the negligence of a 
fellow-employee.

For these reasons, 1 think the appeal should Ik- dismissed 
with costs.
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ARKLF.S V. GRAND TRUNK R CO QNT

Ontario Supreme Court. FalronbrUlge, C.J.K.H. December 12. 1013.
1. Triai. (I IV—205)—Finihnuh iiy tiik <xh rt—Excitable issue as to 1913

FRAUD IX OBTAINIXU PLAINTIFF’S RELEASE.
Where an equitable issue is raised as to whether u release under 

seal pleaded by a defendant railway company in answer to plaintiffs 
damage claim for |»cr*onnl injuries had lss*n obtained by fraud or 
undue influence, such issue may, unless the judge otherwise directs, 
lie tried by the judge without a jury and the action dismissed on his 
finding the release binding.

[Doyle v. Diamond Flint (Han* Co., 10 O.L.R. 507 ; and .dinuintj v.
Eaton Co., 25 O.L.K. 50, referred to: and see Ont. C.R. 1913, rule 
258J
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Action for damages for personal injuries sustained by the 
plaintiff by reason, as he alleged, of the negligence of the de
fendants. Negligence was denied by the defendants, and they 
also pleaded a release executed by the plaintiff under seal. The 
trial was at Owen Sound.

W. II. Wright, and ./. C. McDonald, for the plaintiff.
D. L. McCarthy, K.C.. for the defendants.

Kalconbridge, C.J.K.H. :—This is an action for injuries sai l 
to have been sustained by the plaintiff owing to the negligence 
of the defendants. The defendants filed the usual pleadings 
denying negligence and alleging contributory negligence, and 
further setting up a release under seal. The plaintiff replied 
that the release had been obtained by fraud and undue influ
ence on the part of the defendants and their agents, and there
fore was not binding upon him.

I proceeded to try the issue on the release first, and reserved 
judgment thereon, meaning to go on and try the remaining 
issues with the aid of the jury so that the case would he finally 
disposed of as far as the trial was concerned. Then counsel 
for the defendants made an application to put off the trial 
until the next jury sittings for the purpose of having an X-ray 
examination of the plaintiff. This application I granted, on 
certain terms as to costs to he paid by the defendants.

As I have stated above, 1 was extremely anxious to dispose 
of the case once for all, hut now, inasmuch as I have a strong 
view regarding the portion of the ease which I tried myself. 
I conceive it to he my duty to decide that issue before the parties 
incur any more expense.

The defendants filed a release under seal, the consideration 
being $40 and payment of hospital fees and of the physician’s 
services in connection with the plaintiff’s injuries. The plain
tiff is not a marksman, but signs his own name, and he also 
endorsed two cheques for $20 each, and his wife got them 
cashed. The cheques themselves say, on their face, “this 
amount being in final settlement of claim known as number 2731 
on the records of the claims agent of this company.”

The evidence may he summarised as follows. The plaintiff 
swears : “I don't mind putting my signature there; I don’t re
member seeing Ileyd” (the Grand Trunk agent at Owen 
Sound) “at the hospital. I had not eonsulted a lawyer or made 
any claim on the Grand Trunk in the hospital. I don’t re
member getting the money on the cheque.” His wife swears 
that “his memory is not of much account. He would talk with 
me one day and argue with me the next day that I had not 
been tin re the day before.” Oscar Ark les, son of the plaintiff, 
says that “when he was in the hospital sometimes he would
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know me and sometimes not ; he does not remember things. 1 
did know what was in them when I took the cheques to mother 
Father told me to take them home to mother.” Arthur Little 
said that he knew the plaintiff and saw him three or four times 
in the hospital, and that the plaintiff did not recognise him. 
Samuel Qi knew him a week or two and saw him about 
two weeks after the accident, and thinks that the plaintiff 
knew him.

For the defence was called Brown, foreman for Wright & 
Company. The plaintiff told Brown that lie had made a settle
ment. Brown had warned him not to make any settlement until 
he went out. I)r. Dow was sent for by Wright & Company. 
“I never knew there was anything the matter with the man 
mentally. He recognised me from day to day.” (He was 50 
days in the hospital). J. G. Hcyd, Grand Trunk agent at 
Owen Sound, says that the plaintiff was certainly sensible 
enough when he and S the el ims agent, were there.
Shepherd handed the release to the plaintiff to read, and also 
read it over to him. and asked him, ”I)o you understand it?” 
The answer was: “Yes; 1 guess it is all up with me now.” 
Shepherd, the claims agent: “I read it to him. and he read 
it over and signed it. He recognised me. I told him we 
not recognise any liability, but were willing to help him out 
financially. He said, ‘Is that the best you can do for me?’ And 
I said ‘Yes.’ He read the release, and handed it hack to me. 
and 1 read it over to him, and asked him if In* fully under
stood it. He answered: ‘Yes, I understand; it is all up with me* 
(meaning that that was all lie expected to get).” Miss Stella 
Benton, a remarkably alert and intelligent witness, was the 
nurse in charge of the plaintiff: during the last two or three 
weeks “the condition of his mind was all right.”

It is not possible for me. upon this evidence, to find that 
the release was obtained by fraud and undue influence. I find, 
on the contrary, that the plaintiff fully understood what he was 
doing, and did accept the sum of $40 in full settlement of the 
cause of action.

I have consulted the following eases: Dogh v. Diamond 
Flint (ilass Co. (1904), 8 O.L.It. 499; the same case in ap
peal (1905), 10 O.L.K. 507; Vlough v. London and Xortli 
Western II. Co. (1871), L.R. 7 Ex. 27; Johnson v. Grand 
Trank II. Co. (1894). 21 A.R. 408; Disher v. Clarris (18Q4), 
25 O.R. 49.3; ami finally Gissing \. T. Eaton Co. (1911), 25 
O.L.R. 50, which is the last word on the subject.

The action will be dismissed, with costs, if exacted.

Judgment for defendant.
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ONT REX v. RUSSILL.
S. C. Ontario Supreme Court iAppellate Hi vision). Meredith. C.J.O., Maelarcn, 
igj j Magee, and Hod g inti. JJ.A., and Lcitch, •/. October 8, 1013.

1. Criminal law i g I K—23)—Partiks to ohkncks—Principal—Lia
bility or—Salk or wood alcohol iiy kmployek in violation or

A sali- of wood alcohol in a vessel not labelled "Wood Alcohol, 
Poison," as required by see. 372 of the Dominion Inland Revenue 
Act. R.N.C. 1000, eh. 51, 7-H Kdxv. N il. eh. 34. see. 27. by a clerk in 
the absence of and without the knowledge of his employer, renders the 
latter liable for the penalty imposed by the Act; since the statute pro
hibit* absolutely the sale of wood alcohol except in compliance with 
its terms.

[Cal dir cl I v. Bet hell. [10I3| I K.H. 110: Brooke V. Mason. | 100» | 2 
K.It. 743; Strutt v. Clift, [1011] I K.H. 1; Cop pen v. Moore. | IH08|
2 Q.B. 300. considered.)

2. Criminal law (8 IE—231—Partikn to okfknckn—Principal—Lia
bility ok—Salks or wood alcohol iiy km ploy kk in violation or

The fact that sec. Ill of Part II. of the Inland Revenue Act, R.N.C. 
1000, ch. 51, expressly declares an employer liable for the failure of 
his employees to comply with the provisions of the Act with respect 
to keeping records of sales, which, by sec. 308 of the Act, as amended 
by 7-8 Kdw. VII. ch. 34. sec. 27. is extended to sales of wood alcohol, 
while the provisions of the latter Act are silent as to the responsi
bility of an employer for sales of such liquid made by his employees 
in violation of the Act, does not shew a legislative intention to re
lieve the employer from liability for such illegal sales, since the two 
sections deal with entirely different offences.

[Caul v. Hargreaves, | lttOS) 2 K.H. 28ft, distinguished.)

Statement Case stated for the opinion of the Appellate Division of 
the Supreme Court of Ontario, by R. E. Kingsford, K.C., one 
of the ' lice Magistrates for the City of Toronto, as follows ;— 

defendant was charged with selling wood alcohol in a 
vessel not having affixed thereto a label bearing the words ‘ Wood 
Alcohol, Poison,’ in black letters not less than one-quarter of 
an inch in height, in violation of the provisions of see. 372 of 
the Inland Revenue Act, as enacted by 7 & 8 Edw. VII. ch. 34, 
sec. 27.

“I reserved judgment, and on the 19th May, 1913, delivered 
judgment acquitting the defendant, for reasons set out in a 
memorandum, and upon application of Mr. N. F. Davidson, K.C., 
of counsel for the Crown, I grant a reserved case for the opinion 
of the Appellate Division as follows ;—

“On the evidence in this case, was I justified in refusing to 
convict the defendant!

“The information, evidence, exhibits, and reasons for judg
ment are submitted herewith.”

The reasons of the learned magistrate were as follows :—
“I do not feel that I ought to convict in this case. I am not 

satisfied that the cases go so far as to compel me to fine or
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punish nn employer for the act of his employee. The sale is 0NT 
proved, but it was not made by the defendant, nor was he pre- 
sent when the sale was made. If the prosecution desires it, I
will give a special case in these terms: ‘On the evidence in this ----
case, was I justified in refusing to convict the defendant V

“I would point out that Part II. of the Act is incorporated Rissim..
with the sections relating to the matter in question in this pro- ----
secution. In one section (relating to hooks) a clear distinction ,a,'muit
is made between the acts of the employer and employee, making
the employer liable for the act of the employee. In see. 27, no
such distinction is made, and it leaves open the question, how
far, under that section, an employer is liable for the act of an
employee. Subject to the right to ask for a special ease, the
charge is dismissed.”

The questions were answered in the negative.
X. F. Davidson, K.C., for the Crown. The magistrate should Argium-nt 

have convicted the defendant, as he was in law liable as the seller, 
although the clerk made the actual sale. The seller is the person 
who conducts the business of sale: Coppni v. Moore,
[1898] 2 Q.B. 806, especially at p. 318. In that case it was de
cided that a master was criminally liable for the acts of his 
servants while acting within the general scope of their employ
ment, although contrary to the master’s orders, unless the 
latter could shew that he acted in good faith and did all that 
was reasonably possible to prevent the commission of the offence 
by his servants. See also Regina v. Williams (1878), 42 U.C.H.
462; Tcmplcman v. Trafford (1881), 8 Q.B.D. 397; Commis- 
sioners of Police v. Carl man, [1896] 1 Q.B. 655; Pharmaceutical 
Society v. White, [1901] 1 K.B. 601 ; Parker v. Alder, [1899] 1 
Q.B. 20; Brown v. Foot (1892), 66 L.T.R. 649. The intention of 
sec. 372 of the Inland Revenue Act, R.S.C. 1906, ch. 51, as en
acted by sec. 27 of ch. 34 of 7 & 8 Edw. VII., is to prohibit abso
lutely the sale of wood alcohol, a poison, except in labelled 
bottles. The Act is for the protection of the public.

T. Ar. Phelan, for the defendant. The magistrate’s decision 
should he sustained. I submit that the Legislature here intended 
to deal directly with the person actually making the sale, be he 
the master or the servant. In this case the servant should he 
held liable: Pharmaceutical Society v. London and Provincial 
Supply Association (1880), 5 App. Cas. 857; Pharmaceutical 
Society v. Whceldon (1890), 24 Q.B.D. 683; Pharmaceutical 
Society v. White, [1901] 1 K.B. 601, at p. 605. There was no 
mens rca in the defendant: Paul v. Hargreaves, [1908] 2 K.B.
289. I also submit that the defendant did not have the bottle 
“in possession,” as required by sec. 372 of the Act. The clerk 
had only the custody of it. See Stroud’s Judicial Dictionary, p.
1517. Where the Act intends to make the master liable for acts

I
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fair inference is, that, where such vicarious liability is not 
stated, it is not intended to lie imposed.

Davidson, in reply, cited Ihtpna v. Kinp (1869), 20 U.C.C.P.
Rkx 946

UVKH1I.L,
October 8. The judgment of the Court was delivered by

ll.»lgins, J.A. IIuiHiiNK, J.A. :—In the case submitted, the Police Magistrate 
states that the defendant was charged with selling wood alcohol 
in ft vessel not having affixed thereto a label hearing the words 
“Wood Alcohol, Poison,” in black letters not less than one- 
quarter of an inch in height, in violation of the provisions of sec. 
372 of the Inland Revenue Act, as enacted by 7 & 8 Kdw. VII. 
cli. 34, sec. 27.

In his reasons for judgment, which are part of the ease, he 
finds that the sale is proved. This sale is, upon the evidence, 
contrary to the statute referred to, by which, “any person 
who holds in possession, sells, exchange* or delivers any wood 
alcohol contrary to the provisions of this section” (372) “shall 
incur a penalty of not less than $.'>0 and not exceeding $200.”

The question to be answered is, whether the magistrate was 
justified in refusing to convict the defendant.

The latter did not personally make the sale, nor was he pre
sent when it was effected, hut it was made, in the sense here
after mentioned, to one Johnston, bv the hand of the clerk of the 
defendant, in the latter’s hardware store in King street, in the 
city of Toronto, on the 10th February last.

The Crown contends that the defendant is, in law, liable as 
the seller, although the clerk actually carried out the sale.

The principle upon which this vicarious liability is imposed 
is stated by Lord Russell of Killowen in the ease of Coppcn v. 
Moore, 11898] 2 Q.B. 306 speaking for a special Court convened 
for the purpose, consisting of the Lord Chief Justice, Sir Francis 
Jeune, 1\, Chitty, L.J., Wright, Darling, and Channel), JJ. The 
defendant in that ease was the proprietor of several supply 
stores, and the Court held (p. 313) that the defendant “sold 
the ham in question, although the transaction was carried out 
by his servants,” and that he (the defendant) “was the seller, 
although not the actual salesman.” This sale was contrary to a 
statute which provided that “every person who sells, or exposes 
for, or has in his possession for, sale . . . any goods or
things to which any . . . false trade description is applied 
. . . shall, unless he proves—(a) that having taken all rea
sonable precautions against committing an offence against this 
Act, he had ... no reason to suspect the genuineness of the 
. . . trade description; and (6) that . . . lie gave all the 
information . . . with respect to the person from whom he
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obtained such goods or things; or (c) that otherwise he had acted 
innocently; be guilty of an offence against this Act.”

After stating the general principle of laxv applicable to a 
criminal charge, “nemo reus <st nisi mens sit mi,” Isml Russell 
observes (p. 312) : “There is no that this is the general
rule, but it is subject to exceptions, and the question here is 
whether the present case falls within the rule or within the 
exception. Apart from statute, exceptions have been engrafted 
upon the rule. . . . But by far the greater number of excep
tions engrafted upon the general rule are cases in which it has 
been decided that by various statutes criminal responsibility 
has been put upon masters for the acts of their servants. . .
The decisions in these and other like cases were based upon the 
construction of the statute in question. The Court in fact came 
to the conclusion that, having regard to the language, scope, 
and object of those Acts, the Legislature intended to tix criminal 
rei ilit.v upon the master for acts done by his servant in
the course of his employment, although such acts were not 
authorised by the master, and might even have been expressly 
prohibited by him. The question, then, in this case, comes to be 
narrowed to the simple point, whether upon the true construc
tion of the statute here in question the master was intended to 
Ik* made criminally responsible for acts done by his servants in 
contravention of the Act, where such acts were done, as in this 
case, within the scope or in the course c r employment. In 
our judgment it was clearly the intention of the Legislature to 
make the master criminally liable for each acts, unless lie was 
able to rebut the primii facie presumption of guilt bv one or 
other of the pointed out in the Act." And (p. 1114):
“It is obvious that, if sales with false trade descriptions could 
be carried out in these establishments with impunity so far as 
the principal is concerned, i lie Act would to a large extent lie 
nugatory. We conceive the effect of the Act to be to make the 
master or principal liable criminally (as he is already, by law, 
civilly) for the acts of his agents and servants in all eases within 
the sections with which we are dealing where the < t con
stituting the offence was pursued by such servants and agents 
within the scope or in the course of their employment, subject to 
this: that the master or principal may be relieved from criminal 
responsibility where he can prove that he had acted in good 
faith and had done all that it was reasonably possible to do to 
prevent the commission by his agents and servants of offences 
against the Act.”

The principle thus enunciated was applied by the Court in 
/ nrkcr v. Aldcn, 118991 1 Q.U. 20, in directing the conviction 
of a master for an offence against the Sale of Food and Drugs 
Act, 1875, where the milk lie supplied was adulterated by
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strangers; and in Brow* v. Foot, 66 L.T.R. 649, to a case where 
milk supplied by the person convicted was adulterated by his 
servant against his express order ; in Fitzpatrick v. Kelly (1873), 
L.R. 8 Q.B. 337, where adulterated butter was sold without 
knowledge of this condition; and in a recent case, where the 
language of the Act is very similar, Caldwell v. Bcthcll, [1913]
1 K.B. 119. The Courts considered that these were cases in 
which the Legislature had in effect determined that mens rca 
was not necessary to constitute the offence, because, when the 
language, scope, and object of the Act was considered, it ap
peared that, if the master was to be relieved of responsibility, a 
wide door would be opened for evading the beneficial provisions 
of the legislation.

In none of the other cases cited is this principle disputed, 
and in the one chiefly relied upon by Mr. Phelan, namely, 
Pharmaceutical Society v. London and Provincial Supply Asso
ciation, 5 App. Cas. 857, the reason for holding that the expres
sion “any person who shall sell . . . poisons . . . not 
being a . . . pharmaceutical chemist,” etc., in sec. 15 of 31 
& 32 Viet. eh. 121, included both the master and the servant, the 
principal and the agent, whichever of them was the actual sales
man, was that otherwise a sale by the unqualified servant of a 
registered pharmaceutical chemist would not be an offence, and 
the Act would be rendered inoperative. Although the result of 
that case was to confine the offence to the person actually con
ducting the sale, the test stated by Lord Bussell in the Coppcn 
case was applied, and the statute was construed so as to render 
the legislation effective for the purpose in view.

Lord Alverstonc, C.J., in Emory v. Nolloth, [1903] 2 K.B. 
264, gives three exceptions to the general rule that a guilty 
mind is necessary before a person can be convicted. These are;
(1) if the offence is prohibited in itself, knowledge is immaterial ;
(2) where there is an absolute prohibition against selling, it is 
unnecessary to prove knowledge; (3) if knowledge is essential, 
it will be imputed, where the master has delegated his authority 
or his own power to prevent.

Of the first exception, Brooks v. Mason, [1902] 2 K.B. 743— 
where the offence waa delivery to a child of intoxicating liquor 
in a bottle not sealed in the prescribed manner—and Rex v. 
Coulombc (1912), 20 Can. Grim. Cas. 31—where the employer 
alleged that the bottles upon which another’s name was im
pressed had been received by his driver in exchange for his own 
bottle—are examples.

Channell, J., in Pearkes Gunston d* Tee Limited v. Ward, 
[1902] 2 K.B. 1, thus states the second exception (p. 11) ; “But 
there are exceptions to this rule” (that a master cannot be made 
liable criminally for an offence committed by his servant) “in
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the case of quasi-criminal offences, as they may be termed, that 
is to say, where certain acts are forbidden by law under a 
penalty, possibly even under a personal penalty, such as im
prisonment, at any rate in default of payment of a fine; and 
the reason for this is, that the Legislature has thought it so impor
tant to prevent the particular act from being committed that 
it absolutely forbids it to be done; and if it is done the 
offender is liable to a penalty whether he had any mens rea or 
not, and whether or not he intended to commit a breach of the 
law. Where the act is of this character then the master, who, in 
fact, has done the forbidden thing through his servant, is respon
sible and is liable to a penalty. There is no reason why he 
should not be, because the very object of the Legislature was to 
forbid the thing absolutely.”

Examples of the third exception are found in Commissioners 
of Police v. Cart man, [1896] 1 Q.B. 655, and Strutt v. Clift, 
[1911 ] 1 K.B. 1. In the latter case the owner of a van was held 
liable for keeping a carriage without a license, because of the 
use of the van in question by his servant without his knowledge 
for a purpose unauthorised by his license. It was held that he 
had delegated his authority.

These exceptions, however, are, when analysed, covered by the 
principle stated in the Coppen ease, which is more shortly put 
in the case last cited, in this way, that the mens rea is a necessary 
ingredient in a criminal offence, unices the statute either ex
pressly or by necessary implication from its language dispenses 
with it.

That this is no new principle is seen from an examination of 
the case of Itrgina v. Prince (1875), L.R. 2 C.C.R. 154, where, 
out of a Court of seventeen Judges, ten Judges held that rea
sonable ground for believing that one of the elements of the 
offence did not exist was no defence, because it was impossible to 
suppose that, having regard to the offence, it was the intention 
of the Legislature to allow an offender to escape by proving his 
state of mind on the subject.

The decision in Williamson v. Xorris, [1899] 1 Q.B. 7, in 
which it was held that a servant was not liable for selling liquor 
without a license under sec. 3 of the Licensing Act of 1872— 
which enacted that “no person shall sell . . . any intoxicat
ing liquor . . . without being duly licensed”—is not easy 
to reconcile with the rule established by the other cases dealt 
with. The principal, however, was a Committee of the House 
of Commons, which could not be licensed. But, even there, it 
was held that, upon the true construction of the statute, the 
sale struck at was a sale by the master or principal, and not 
that by a servant.

It cannot be doubted that the intention of the section of the
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Inland Revenue Act cited was to prohibit absolutely the sale of 
wood alcohol, a poison, except in labelled bottles. It would 
fritter away the statute to hold that the sale of the article proved 
in this case, if made by a servant, absolved the employer, because 
he did not actually conduct the sale. The prohibition is explicit; 
the sale was in law the sale of the master; and there is no 
saving clause, such as is found in Coppen v. Moore, enabling the 
employer to free himself. It seems to fall fairly within the 
exceptions quoted. And, as stated by Hagarty, C.J., in Regina 
v. King, 20 (\P. 24fi: “If it be contrary to law to sell liquor or 
any other article in a shop, the keeper of that shop is, we think, 
responsible for any sale made by any clerk or assistant in his 
shop; prima facie it would be his act.”

There was a clear delegation of authority or of the master’s 
power to prevent a sale contrary to the statute, by putting the 
servant in charge of the store and of the vessel of wood alcohol 
from which the quantity sold was taken. Moreover, the statute 
in question is one of a elass to which the construction given in 
this case is most readily applied, as recognised even by Brett, 
J., in his dissenting judgment in Regina v. Prince (ante).

Section 111 of the Inland Revenue Act, relied on by counsel 
for the defendant, as indicating a contrary intention, does not, 
when examined, bear out the interpretation sought to be put 
upon it; nor does its position in the statute lead to the con
clusion that it has any relation to the clause in question here. 
It deals with a different offence, and imposes a penalty upon the 
person carrying on the business, (1) for neglecting to keep 
books, or (2) for allowing any person in his employ to neglect so 
to do. This deals, not with the employee, but wholly with the 
employer, for his personal neglect to do a certain act, or for his 
neglect in allowing others to fail in performing the same duty. 
This is not equivalent to a provision such as was decisive in Paul 
v. Hargreaves, [1908] 2 K.B. 289.

The question submitted should be answered in the negative, 
and the case remitted to the Police Magistrate.

Case remitted with directions.

BECK v. ANDERSON

Nankatchnran Supreme Court. Ilniiltoiu. C.J.. \rirla nth. I.a mont, anti 
Eltrootl, Xovrmber 15, 1013.

1. Appeal (§VIII3—.15(1)—Discretionary matters—Ah to pleadinoh 
Amexiimenth—A mu no Statute ok Limitations.

The discretion of n trial judge in |h rmitting an amendment at the 
trial. Iiy netting up the Statute of Limitations, will not ordinarily 
lie disturbed on appeal.

[Pattcrnon v. Central Canada, etc., Co.. 17 P.R. (Ont.) 470, re
ferred to, )
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2. Limitation of actions (| II A—35)—Wiikx ntati tf. bunk—Ac
counts--- ('llARfiKH ON ONE HIDE ONLY.

That the last item of an account for good# aohl is within nix
years will not draw after it those of longer standing, where the ac
count is not mutual hut all charges are on one side only.

[Cotes v. Harris, Muller’s N.V. 140; and Heck v. I*icrce, 23 Q.B.D.
316, applied.]

Appeal by defendant from the judgment at trial in favour 
of the plaintif!* in an action for goods sold and delivered.

The appeal was allowed and the aetion dismissed.
F. W. Turnbull, for defendant.
//. Y. MacDonald, for plaintiff.
Haultain, C.J., and Newlands, J., agreed that the appeal 

should he allowed.
La mont, .1. :—1 concur in the conclusion reached by my 

brother El wood. 1 merely wish to say that, had I been trying 
the case, I doubt if I should have allowed the application to 
amend at the trial by setting up the Statute of Limitations. 
The rule, as I understand it, is that technical defences, such as 
the setting up of the Statute of Limitations or the Statute of 
Frauds, should be pleaded at the earliest opportunity, and, fail
ing that, should not be allowed at the trial unless under excep
tional circumstances. It is, however, a matter within the dis
cretion of the trial Judge, and he having exercised his discretion 
in allowing the amendment, that discretion should not be inter
fered with.

Ei.wood, J. ;—This is an action for goods sold and delivered. 
The defendant in his defence denies the sale to him of any 
goods, and alleges that any goods delivered to him wen* so de
livered at the request ami by the order of one Erieson, who 
made himself solely responsible to the plaintiff for the payment 
of the same.

At the trial, subject to the plaintiff’s objection, the learned 
trial Judge gave the defendant leave to amend his defence by 
pleading the Statute of Limitations. At the conclusion of the 
trial, judgment was given for the plaintiff for the full claim 
and costs. On behalf of the plaintiff it is objected that the 
trial Judge erred in allowing the above amendment, and that, 
as some of the items in the account sued for were sold within 
six years of the commencement of the action, the statute is no 
bar.

From a perusal of the cases mentioned in the Annual Prac
tice, 1913, p. 438, the practice appears to be to allow an amend
ment where it can be done without injustice to the other side, 
so as to determine the real question at issue.

In Patterson v. Central Canada Savings and Loan Co., 17 
PR. (Ont.) 470, it was held that, the Statute of Limitations
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being a defence permitted by law, the very right and justice 
of the case demanded that the plaintiffs should not recover in 
that action if the statute afforded a bar to their right to do so.

I am, therefore, of the opinion that the discretion of the 
trial Judge in allowing the amendment should not he inter
fered with. I may say that there was no cross-appeal by the 
plaintiff, and for that reason the Court should not, in any event, 
on this appeal, disallow the amendment. The statement of 
claim is dated December 4, 1912, and I assume that the writ was 
issued on that date. With the exception of items totalling 
$12.75, all of the goods sued for were apparently got more than 
six years prior to the commencement of the action.

In Catling v. Spaulding, G T.R. 189, 101 Eng. R. 504, Lord 
Kenyon, at p. 506, says:—

In Coirn v. Ifarri». lUuller’a X.P. 140. «11 tin* Menm were on one side; 
nnd lkm ni son. ,f.. who well knew wlint was the proper replication in such 
<niso', and was well acquainted with the imjfort of the Statute of Limita
tion*. naid. where all the item* were on one side, the last item which hap
pens to Is* within six years shall not draw after it those that are of 
longer standing; Lut it was not douLted there hut that if there had teecn 
mutual demands the plaintiff might have recovered.

In that case there were mutual demands, and it was held that 
the plaintiff should recover.

In Bvck v. Cierce, 23 Q.B.D. 116, it was held that the statute 
barred the items in a solicitor’s account more than six years 
old at the time of the commencement of the action, hut did not 
bar subsequent items. It appeared that the whole account was 
not for continuous work such as bringing and prosecuting an 
action.

It is not suggested in this action that there were mutual 
demands, and I am of opinion that the statute is a bar to the 
whole claim except the above sum of $12.75. At the trial, the 
only evidence of the $12.75 account was a duplicate copy of a 
monthly statement dated December 31, 1906, which was ten
dered by the plaintiff and allowed in evidence. I take it from 
the trial Judge’s notes that the defendant objected to the re
ception of this evidence, and I am of the opinion that this evid
ence was improperly received.

This statement, however, contained a credit as follows: 
“Dec. 30: By 57 bus. oats at 25c., $14.25;” which would more 
than balance the above sum of $12.75, and leave nothing owing 
from the defendant to the plaintiff with respect to transactions 
in the month of December, 1906. The defendant, who was 
called as a witness on the plaintiff’s behalf, denied that he 
bought anything in November and December, 1906, and denies 
that he sold the plaintiff any oats. I am, therefore, of the op
inion that the appeal should be allowed. There will be judg
ment dismissing the action with costs.

Appeal allowed.
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VICTOR MFC. CO. v. REGINA TRADING CO.

Saskatchewan Supreme Court, llaultain, C'../.. Xriclands, I.amont, ami
Elieood, JJ. November 15, 1913.

1. Appeal (fVIIMK—U55)—Fixuim. oi .u iiy a«.ainm in« «introverted
evidence—New trial.

If tin* appellate court in of opinion that tli<> jury wm- n<»t ju-tiiicil 
in n'fusiiig t«i lielieve tin- uii<‘<mtra<lictc«l «•viili,nr«- of witm'ssvs in 
Hupport of a claim for «lamage* in reapivt of «leftH-t* in ami inf«»rior 
quality of g<m«l* supplied. it max order a new trial in r«*Hpect of the 
disallowance of such claim.

2. Sale (8111 l'—7îl) —-Rescission— I'aii i iii ro kvpply i n mo order.
lleMeiHaioii of an «'litire contract of sal*' for tin* Heller’* <>iiii**i<iii to 

supply all of the several articles included in the order is a right 
which must la* exercised as to all or none, and ri'tenthm of part <»f 
the goods is a waiver of the right as it «lisatlirms that tin* contract was 
an «‘lit ire one. ( Dictum per El wood, .1.)

[Tarlitifl v. It’Riordan, 2 L.TI. Ir. H7; ami Champion V. Short, 1 
Camp. 50. considered.]

Appeal by detvmlants in an action for goinls soit I and de
livered.

Tin- appeal was dismissed as to the plaintiff's principal 
claim but allowed as to defendant's counterclaim.

,/. F. Frame, for defendants.
./. AT. Fish, for plaintiffs.

The judgment of the Court was delivered by 
Elw(X)D, J. :—In this case then* were a number of objec

tions raised by the appellants. So far as the amendment which 
was allowed at the trial is concerned, it was properly allowed, 
no injustice was done to the defendants, and the discretion of 
the learned trial Judge should not be interfered with.

The order which was given in evidence on behalf of the 
plaintiffs originally, inter alia, was as follows : “No. 772, 4 
misses' dresses 14. lb. 18. > 0 each shade, white, pink, sky, tan ; 
$33.00, $132.00.” When the plaint ill's came to put this order 
in evidence the figure “4” before “misses” had been crossed 
out with two marks and above it written “2,” and the figures 
“132” had been crossed out and above them written “66.” 
All this was done in lead pencil. At tin* foot of tin- order was 
a reduction of $66. leaving the total order at $1,756.85. No 
evidence was given of the circumstances under which, or when, 
these changes were made, except that it was after the order was 
signed. It was shewn by the evidence that the figures “14, 16, 
18,” meant the sizes of the dresses, and “*/j each” meant one- 
half dozi-n of each of the colours named.

The order also, inter alia, contained the following: “No. 
771, 4 misses’ dresses, i/> each shade, white, pink, sky, tan ; 
$27.00, $108.00.” The or«lcr was given on September 20, 1910; 
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the goods to be shipped in January, 1011. On January 12, 
1911, goods to the amount of $413.35 were shipped to the de
fendants, and on January 20, 1911, the remainder of the goods, 
to the amount of $1,343.50, were shipped to the defendants, and 
contained the goods No. 772 and No. 771.

The first shipment arrived on January 24; the second on 
February 2; and both shipments were opened and checked off 
by the defendants on or about February 3. It was then found 
that there were only two dozen of No. 772.

On January 10, the defendants found that they had or
dered more goods than they required, and so wrote the plain
tiffs, and stated that they wished to cancel the order to the ex
tent of $927.20, giving a list of goods to lie cancelled, among 
other things No. 772, two dozen dresses, and No. 771, two dozen 
dresses.

Before receipt of this letter, the plaintiffs had made the 
first shipment, and on January 17. replied, stating that they 
could not accede to the request for cancellation. Several other 
letters passed between the plaintiffs and defendants, the defen
dants asking for cancellation and the plaintiffs always refusing 
to allow the cancellation. On February 25, 1911, the defendants 
shipped back to the plaintiffs goods to the amount of $490.30, 
among which were No. 772. one dozen misses’ dresses, and No. 
771, two dozen misses’ dresses, and on the same date wrote a 
letter to the plaintiffs, giving a list of the goods so returned, 
and stating that they were accepting every line they could 
possibly handle. The plaintiffs have refused to accept from 
the railway company the goods so returned.

On behalf of the defendants it is objected that the order 
having the above uni ' alteration is void ; and, there
fore, the plaintiffs cannot recover. There was, however, a dup
licate of the order given in evidence, which did not shew’ any 
alteration. I am of opinion that the order is merely evidence of 
the transaction ; that the action is not on the order in the sense 
of an action on a promissory note; but is for goods sold and de
livered ; and that this objection is not well taken. It was fur
ther objected that the order was an entire one for goods to the 
amount of $1,822.85, and not for $1,756.85, the total amount 
shipped by the plaintiffs. It was suggested on behalf of the 
plaintiffs that the correct interpretation of the order with re
spect to No. 772 is, two dozen dresses, and not four dozen, and 
that the sulreequent details in the order shew this to be the true 
meaning. I think that there is considerable force in this argu
ment, but I do not feel called upon to decide that.

In Champion v. Short, 1 Camp. 50, the defendant ordered 
half a chest of French plums, two hogsheads of raw sugar, 
and 100 lumps of white sugar. The plums and the raw sugar

74
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arrived, but, the white sugar not coming to hand, the defendant 
countermanded it. and gave notice to tli.e plaintiff that, ils he 
wished to have the two sorts of sugar together or not at all, he 
would not accept the raw. The plums he used. Lord Ellen* 
horough, at p. 54, says:—

Where several article* an* ordered at the same Unie, it doe* not fol
low. although there Im- a separate price fixed for each, that they do not 
form one gros* contract. 1 may wish to have article» A. II. ('. ami 1). all 
of different sorts ami of different value; hut. without having every one 
of them as 1 direct, the rest may he useless to me. I. therefore, bargain 
for them jointly. Mere, has the defendant given notice that he would ac
cept neither tlie plums nor the raw sugar, as without the white sugar 
they did not form a proper assortment of gissls for his shop, he might not 
have hi-en liable in the present action; hut lie has completely rebutted the 
presumption of a joint contract including all the article* ordered, by ac
cepting the plum*, and tendering payment for them. Therefore, if the 
raw sugar was of the ijuulitv agreed on, and was delivered in reasonable 
time, he is liable to the plaintiff for the price of it.

in Tarling v. O’Riordan, 2 L.R. (In 87, the Lord 
Chancellor, approving of what is laid down above in ('hampion 
v. Short, says:—

The ground of rescisiion existed as to all or none, and acceptance of 
any one article was a waiver of the right to act upon that particular 
ground.

At p. 89, Morris, C.J., says:—
Now. the principle of that decision ap|ieara to me to Is- that the pur

chaser had. by his act of keeping one article, disaffirmed that the eon- 
tract wu* an entire one. because, after the net 1er haul not complied with 
the order, in neglecting to send the third article, the purchaser, with 
that knowledge, instead of returning the two articles ta* he might!, 
kept one.

The above seem all very much in point, and I am of the 
opinion that in the ease at bar, even if the contract were ori
ginally entire, which I am of the opinion it was not, the defen
dants disaffirmed that the contract was an entire one. On Feb
ruary 3, they hail knowledge of what they now claim is a short
age; they made no objection to the shortage; they accepted and 
retained the remainder of the goods comprised in the order 
until February 25, then they returned part of the goods, includ
ing one dozen of the dresses which they now complained they 
were short of; and the only ground they gave for returning 
the goods was, that they could not handle them, ils they were 
overstocked. I would, therefore, dismiss the appeal, in so far 
as it affects the plaintiffs’ judgment on the claim. There was 
no cross-appeal of the plaintiffs on the question of interest ; and, 
in any event, I do not think that the plaintiffs are entitled to 
interest.
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HaulUin, C.J.

So far as tin- counterclaim is concerned, the whole evidence 
shewed that the defendants had suffered damage. The only 
suggestion of contradiction was. that, as the defendants had 
not complained of the poor quality of the goods, the jury dis
believed the defendants’ witnesses. Some of the goods, how
ever. were shewn to the jury, and the defects were apparent. 
1 am of the opinion that the jury were not justified in refusing 
to believe the uncontradicted evidence of the defendants’ wit
nesses. In his charge to the jury, the learned trial Judge sug
gested that $443 might be the amount of damage sustained by 
the defendants. I would allow the defendants $44)1 damages. 
If both parties accept this amount, there should lie judgment for 
the defendants cn the counterclaim for $443 and costs of the 
counterclaim; otherwise there should be a new trial on the 
counterclaim. ,

J ltd gnu n i accordi ugly.

REX v. HAMMOND.

Hnskatchi u an Supreme Court. Ilaultaiu, C.J.. Jolinstoni. Lamont, and 
KUrood, JJ. November 15. 1913.

1. lloMKim: <8 I—12)—What coxhtitvteh—Wii.ht. kxi-ohvrk of child 
—Evidence as to cavnk ut death—Nvfkktkxvy.

Iliat tin- accused took his new Imrn il legitimate child out of doors 
on a cool day and left it exposed with no covering other than a little 
straw on the day of its birth and that it died shortly afterwards, is 
siifiicient to ahew that death resulted from or was hastened by his 
failure to properly care for the child so as to make him guilty of 
culpable homicide.

[See Criminal Code, R.S.C. 1909. secs. 259. 259. 292.]

Crown case reserved by Newlands, J., on a trial for murder. 
T. A. Colclough, for the Crown.
No one for the accused.
The judgment of the Court was delivered by 
Havltain, C.J.:—The accused Hammond was tried for the 

murder of an infant child before my brother Newlands and a 
jury at Saskatoon, and was convicted. The learned trial Judge 
submits a case for the opinion of the Court, in which the fol
lowing questions are asked:—

1. Is there sufficient evidence of the «muse of the death of the said in
fant child?

2. Is it by the evidence satisfactorily established Unit the < lea til of 
the said infant child was caused by the omission ami neglect of which the 
accused is shewn to have been guilty?

3. If either of the nliove <|iiestions is answered in the negative, was 
there sullieient evidence for the jury to convict the accused of murder?

On the first question. The evidence at the trial discloses the
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following facts. As a result of illicit connection with the ac
cused, one Louie (’handler, the sister-in-law of the accused, be
came pregnant. A child was horn prematurely on the morning 
of the 22nd August, 11112, and was horn alive. As soon as the 
child was horn, the accused took it out of the house and placed 
it on a pile of straw outside and left it there, with no other 
covering hut a little straw. The child way alive when it was 
left by the accused in this condition. (These facts are all 
stated by the accused in his confession.) Shortly afterwards, 
the body of the child was buried by the accused (evidence of 
Dr. Ross). At seven o’clock on the morning of the 22nd Aug
ust. 11112, the thermometer shewed a temperature of 4-V ( Fa hr.) 
(evidence of .1. W. Kbby). The medical evidence, given by 
l)rs. Ross. Walker, and (’roll, shews that the infant in this ease 
was not cared for properly by the accused after it was born, 
and that its negligent treatment by the accused probably caused 
death, but in any event hastened death.

In view of the foregoing, the first and second questions must 
be answered in the affirmative.

Conviction affirmai.

CHISHOLM v. WODLENGER.

HUM.Monitobu A i mi's lltiirh, Metcalfe, ./. />#«•

1. Pahtikn (I IV—125)—Subntitvtion—Statvtf: or Limitations.
A |>laintitr*M right of action in not barred by I lie Statute of l.iini-

K. R. 
1013

talions, where lie brings bis action within the statutory period, 
though since the cause of action arose lie has taken his son into 
partnership and mistakenly brought his action in the names of him 
self and his non as partners, the style of cause and record being 
subseipieiitly amended to name him personally as plaintiff though 
such amendment was allowed after the statutory period.

fFrnjunon V. Itri/an*r, 15 Man. L.H. 170. distinguished; see also 
l.uciani v. Toronto Construction #'#>., |0 D.L.R. 551. |

Action to recover architect's fees involving the effect of an statement 
amendment of the style of cause as regards the Statute of Limi
tations.

Judgment was given for the plaintiff.
J. II. Huijg, for plaintiff.
K. A. Coin a, for defendant.

Metcalfe, J.:—The plaintiff is an architect. In llMiti, the 
plaintiff was architect for a building near the residence of the 
defendant Wodlenger. and, on attending to inspect this work 
one day lie met Wodlenger on the street. He had already done 
some work for Wodlenger. It appears that the defendants 
owned a lot suitable for the erection of a large building and 
were then considering the advisability of building on the pro
perty.



806 Dominion Law Reports. 114 D.L.R.

MAN.

K. ». 
11)13

Chisholm

WoilLEXdF.il. 

Mrtratfr. J

On tin* street, Wodlenger spoke to the plaintif!' about this, 
and, while there is some difference as to exactly what occurred, 
there is no doubt that Wodlenger instructed the plaintiff to do 
something towards an estimate for a proposed building, and 
there is no doubt that the defendant Italcovski subsequently, 
by ratification, became equally liable with the defendant Wod
lenger.

The plaintiff did proceed with the preparation of plans 
and the preparing of an estimate of tin- cost of the building. 
No amount had been agreed upon as his fee. It was no doubt 
intended that, in the event of building the work occasioned 
thereby should tiecome a part of a bill to be sulwequently ren
dered by the plaintiff as architect for the whole contract.

The plaintiff delivered, in August, 1906. at the resilience of 
the defendant Wodlenger, the plans and drawings and an 
estimate of the cost of building. Not having heard further 
from the defendants, he rendered, in the following January, 
an account, charging $848.06 for his services. Afterwards he 
saw tin* defendants, who protested that they had no idea, when 
they discussed the matter so informally with the plaintiff, that 
he was going to take so much trouble. I have no doubt they 
were genuinely surprised at the amount of tin* bill. They told 
him that they did not then intend building, but if they did 
build they would be glad to employ him as architect, whereby 
the work thus incurred would become a part of the whole bill. 
At that interview the plaintiff does not appear to have ob
jected strenuously to the position taken by the defendants, but 
he did say that he had incurred $150 of outlay in the matter. 
The interview seemed to have been more or less good-natured 
on both sides. Later, the plaintiff happened to meet the de
fendant Balcovski on the railway platform at Moose Jaw, and a 
somewhat similar conversation took place.

On April 8, 1912, 44James Chisholm and C. C. Chisholm, 
carrying on business as Chisholm & Son,” commenced the ac
tion. It subsequently transpired that C. C. Chisholm did not 
become a partner with his father until after this cause of ac
tion arose, and. by an amendment, made in October. 1912, the 
style of cause was amended so that 44James Chisholm” alone 
brings the action.

The plaintiff applying for leave to amend at the trial. I 
granted such leave. The defendant was allowed to set up 
the Statute of Limitations, and the record was thereupon 
amended.

Although the action as originally constituted was com
menced within the six years, the defendant says that by reason 
of the amendment of October. I must hold, in effect, that the 
action was commenced as of that date, in which event the claim 
would be barred by the Statute of Limitations, and he cites in
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support of that contention Ferguson v. Hr y a ns, 15 Man. L.R. MAN. 
170. In that ease, the plaintif!', not a judgment creditor, had K n"
brought an action, not for the benefit of ereditors generally, pug
to set aside a fraudulent conveyanee. Afterwards lie amended — 
so as to bring the action on behalf of himself and all the other 4 IIIN(HOLM 
ereditors. Such amendment was made after the expiration of Woiu.kvukr.
sixty days from the date of the conveyanee. It was there held ----
that the plaintiff was not entitled to the benefit of the sixty- F '*
day provision of the Assignments Act. I do not think that 
ease applies. There the plaintiff had no legal right to bring 
the action. Here the plaintiff was the sole owner of the ini use 
of action. Ilis son subsequently became his partner. In view 
of the facts here, surely I must consider that the action, in so 
far as the Statute of Limitations is concerned, was commenced 
when the statement of claim was issued.

1 have no doubt that, in this ease the plaintiff honestly 
proceeded with the work and there is no doubt that he did per
form work of considerable value. On the other hand, I have 
no that the defendants had not absolutely made up
their minds to build, but owning the lot. and as prudent men 
they desired to know pretty well where they would stand as 
to the cost of a building before they finally concluded to build.
While I have no doubt of his employment, and while I have 
no doubt that work and services were performed at the request 
of the defendants, still I think, under the circumstances, know
ing that these men were cattlemen and not particularly well 
versed in other matters, it would have been better had the 
architect, before incurring such a large bill, told the defend
ants the approximate cost. On the other hand. I think that 
when the defendants got the plaintiff's bill they did wrong in 
not saying to the plaintiff something to this effect: “We admit 
the employment. We know that you have done work ; but you 
should have pointed out to us the great trouble it would entail 
to prepare the information necessary and you should have told 
us something about the cost, and in view of the circumstances, 
can we not get together and settle the matter?” Considering 
all the circumstances, and considering the friendly relations 
that still seem to exist between these parties, surely had they 
both approached the matter in a conciliatory spirit, litigation 
would not have been necessary.

At the conclusion of the case both counsel asked me to deal 
with the matter from such a standpoint, and from that point of 
view to “deal fairly with the parties.” I think it is a case in 
which justice may very well he done in that way. I therefore 
allow the plaintiff $400 and the costs of a County Court suit, 
without any right to the defendants to set off.

Judgment for plaintiff.

9
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ALTA. BOIVIN v. LESSARD

8.C.
1913

\lbnta Su/iri me Court. Itrck. •/. December H, 1913.
1. Voxtracts ( ft II I)— 113»— Parti» it ar worms- ID xi.ty kai.i:—<1var

ANTKKI) I’HOKITM ON “TIIE IM RVIIAMK.”
Oil » sale liy tin* vendor real «•stale company where the first de

ferred payment and interest did not lievoine due for six iminth*. a guar
antee given to the purchaser hy a large shareholder in the vendor com
pany, as an inducement for the purchase, that such shareholder would, 
within six months, effect for the purchaser a re-sale to realize a profit 
of 23 per cent, "on the purchase" is not necessarily a guarantee of 25 
per cent, on the entire price, hut may. having regard to the customary 
method of speculative real estate dealings in the locality, Is* construed 
to guarantee only that profit on the actual expenditure which the 
purchaser would require to make, up to the end «if the six months' 
period Hxe«l for the prospective resale.

2. (iI'araxty ( 1 1—2a)—Wiiat vonmtiti tf.*—Realty kali:—Promise
“to realize" si*mm:n profit.

When», on a realty sale the viuidor promises his purchaser "to 
realise" for sticli purchaser, Is-fore the «lafe of tin* next instalment of the 
original purchase prlei» matures, a spccifiiil profit adding a hope to 
even «loiihh» such H|Mx*ilic«l profit, the promise as distinct from the hope 
goes Is'yoml mere opinion ami imports a legal i hy way of
guaranty «‘iiforcealde hy the original purchaser against his vendor.

3. KqI 1TY I* 1 A—1 )—.II BISDlVTIOX—FvalXU EQVMY AMI LAW—Sl'BBTAX-
TIVE AND ADJECTIVE LAW—FoBM OF R F M EDI EM.

A court with a single system of judicature comhining Isitli law and 
equity jurisiliction. may ilevlse new forms of rennlies to suit new an«l 
[NS'iiliar contract rights.

| Pomeroy. Kq. dur. 2nd «si., si-es. 1159 it hci/.. rvfemil to. |

Statement Action hy thv plaintitT on u contract initier which In- pur
chased realty from tin* defendant with an alleg«*«l stipulated 
guaranty of a certain “percentage profit” on the investment. 

Judgment wan given for the plaintiff.
E. II. Etitrants, K.C., for plaintiff, 
r. C. McCattl, K.C., for d<>fendant.

Reck. 1. Beck, J:—This action wait recently tried liefore me without 
a jury. The defendant with one other person c practically
all the shares in the Imp«‘rial Agencies, Limited. This com
pany owned tin* land in question. The plaintiff and the de
fendant met. Tin* plaintiff wislicil to make an invent ment, and 
ntt a result of conversât ions between them the plaintiff agreed 
to huy tin* land in question for tin* price of $11,(100. payable 
#>.000 in cash : #3,300 on April 19. 1913 ; #1.300 on October 
19. 1913, with interest at the rate of eight per cent, per an
num.

An agreement in writing dated October 19. 1912, expressing 
this agreement was drawn up and executed hy the company 
and the plaintiff. It was not, however, executed until October 
23. At the time of the negotiations there had been talk of the 
defendant giving the plaintiff a guarantee of making a profit

455

4
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on his investment concurrently with the execution of the agree
ment for sale and purchase and as part of the same transaction 
the defendant gave the plaintiff a letter dated October 2*1. 
(Original letter in French).

( Translation.)
I urn ghul tliat you liaivo accepted my |U'o|iomiiIs concerning tin- pur 

cliHHii of the following lot* in Norwood—for the total hiiiii of $1l.tlOU.OO. 
'Mii* proposal for *ale which I Mihmitted to you *oine days ago was 
made to you after mature ami well weighed reflection, ami in order to 
prove to you that I am positive with regard to my statements 1 promise 
to realize for you la-tween now and six month* hence at least li.'i per cent, 
on the said purchase, ami I hope in fact to he aide to double the prolit 
which I have just mentioned.

1 think, on the evidence, the promise continued in this letter 
was part of the inducement to the plaintiff to make the pur
chase and that therefore it is not without consideration. What 
does it mean? Dm-s it mean nothing more than a very strong 
expression of opinion or the imposition of an obligation upon 
the writer—the defendant ! I can read it only in the latter sense. 
Then what is the obligation? The first deferred payment mat
ured six months from the date of the agreement. The promise 
was to realize the stated profit within six Although
there is a difference of a few days between the date of the 
agreement for sale and purchase and the letter, I think the 
expression “d’iei” |translation—“hence”] referred to the date 
given to the transaction hy the date of the agreement for sale 
and purchase. Wlmt were the respective rights of file parties 
at the end of the fixed period of six months ? The plaintiff 
had then invested $5.01Ml only. He was to get “25 per cent, pro
fit.” The profit was to he on the “purchase.” It does not 
say on the purchase price. Though undertakings that
within a certain period a certain profit will he made arc not very 
common in times and places where buying and selling real 
estate is active, yet representations, expectations and calcula
tions of profit are very commonly made and generally, in my 
experience as the amount of profit made on the amount in
vested in the purchase.

Snell transactions have been so common in these Western 
Provinces for so many years that I think I should not ignore 
my general knowledge of such affairs in dealing with such a 
ease. Having regard to this general experience of my own, I 
think the words “25 per cent, de profit sur le dit achat” should 
be interpreted as meaning 25 per cent, profit on the amount 
invested in the purchase at the time fixed for the performance 
of this promise, rather than 25 per cent, profit on the total 
purchase price. That is to say. the tut of the promise

ALTA.

N.C.
191.1

I.KSSARII.
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ALTA.
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Lkpbarii.

By the time the IIi-hI «leferred payment falls «lue I will have resold the 
property mu as to return you your $6,000 with 2.*» per cent profit (t.c., 
#1,250), and relieved you of the necessity—though, perhaps, not of the 
direct legal liability on your covenant—to pay the deferred payments.

It should In* specially observed that the promise is not to 
pay but to realize ; that is, the method whereby the profit is to 
be obtained is clearly from a sale of the land which, there
fore. is not to remain the property of the plaintiff. I think, on 
the evidence, the plaintiff placed the defendant in a position 
to carry out his promise because the property was “listed” 
with the defendant, and lie was verbally authorized to sell it, and 
was in a position without any reason to expect serious delay 
to obtain the plaintiff’s signature to any necessary documents.

The defendant not having implemented bis promise within 
the period of six months from the date of the agreement, what 
were the respective rights and liabilities of the parties? I 
suppose that one remedy which the plaintiff may ask is, that he 
now have a personal order for payment of a sum being the 
total of (a) the difference between the purchase price of $11,- 
600, and the present value of the land (on which considerable 
evidence was given and which I fix at $1,000; (/>) 25 per cent, 
profit on the down payment of $5,000. i.r., $1,250; (c) the 
amount paid for taxes by the plaintiff, i.r.. $206.08; (d) inter
est on these several sums at such rate as the Court thinks just.
I think this should be 8 per cent.—the rate fixed by the agree
ment of sale and purchase. I do not think the plaintiff is 
entitled to have added to this the conveyancing and registra- 
i mi ehargi■ $21 00

I think however, this Court exercising as it does all the 
jurisdiction of the former Superior Courts of law and equity 
and. therefore, administering one body of substantive and ad
jective law, ought, while ever preserving the principles of juris
prudence now well settled and adopted by the Court, when ap
plying those principles to the many new and peculiar com
binations of fact and circumstance which are continually 
arising, to use a very free hand in moulding the forms of the 
remedies so as to do as far as reasonably convenient complete 
justice to all parties to the litigation : see Pomeroy, Eq. dur., 
2nd ed., secs. 1159 rt scq.

I think on this principle, that in view of the tenor of the 
agreement, the defendant has a right to ask that instead of 
having a personal order against him for the amount calculated 
on the basis I have stated, the plaintiff retaining the land, the 
plaintiff should transfer the land to him upon payment of that 
amount,'substituting for the difference in value ($1,(MI0) the pur
chase price $11,600 with interest on the several portions of it 
from the dates of payment. In either case I think the plaintiff
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is entitled to the costs of the action. The defendant will have 
one month (or such further time as hy order of the Court or a 
Judge may be allowed him) to elect to which of these two 
remedies he will submit.

If he fails to elect within the time limited, the plaint iff will 
have a personal order for payment by the defendant of the 
amount calculated on the basis first stated, together with his 
costs of action—the plaintiff retaining the land. If the de
fendant elects to submit to the other remedy, he will have two 
months further time to pay the amount calculated on the basis 
secondly stated, with the costs of action and with subsequent 
interest at the same rate, the plaintiff, concurrently with the 
payment, transferring the land free and clear of all incum
brances to the defendant. In case of default, the plaintiff 
may within one week elect either to take a personal order for 
the amount calculated on tin- basis first stated, with costs, and 
with subsequent interest and subsequent costs, or to take a 
personal order for the amount calculated on the basis secondly 
stated, with costs, and with subsequent interest and subsequent 
costs, the land to be sold subject to the approval of a Judge, 
and the net proceeds to be applied in satisfaction so far as they 
will extend of tin- plaintiff's judgment.

ALTA.

8.C.
1913

Judgment for plaintiff.

ALLAN v. RIOPEL ALTA.
Alberta Supreme Court. Beck, ./. Deeemher 1. 1913.

1. Contracts (§11)4—60)—Offer and acceptance—Real Property-
Options—When TURNED INTO CONTRACT OF KALE.

An option for the Hate of laml is turned into a contract of purchase, 
where the buyer is permitted to go into possession ami the seller gives 
him further time ami accepts money on account of deferred payments.

j Vendor and purchaser § I A i Rights and liabilities op parties 
Wrongful kale by vendor to third person Liability of vendor— 
To vendee’s assignee for creditors.

If. during the currency of a contract for the sale of laml. the vendor 
wrongfully hcIIh it to a third |htkoii in derogation of the rights of the 
original purchaser, the vendor is answerable to him or his assignee for 
creditors for the price received on such sale over and above what the 
original purchaser had agna il to pay. if the latter elects to seek his 
remedy in «lamages rather than in specific performance.

:t Improvements (| 1 3) Allowance to purchaser for improvements 
Lien for on setting aside sale in favour of prior purchaser.

Where a vendor, who had contracted to sell laml to a vendee who 
went into possession, subsecpiently on such vendee ahscomling sohi it 
to another person who was aware of. or who luul notice sufficient to 
put him on Inquiry as to, the original vendee’s rights, although they 
were not «lisc|os«‘<| by tin* recorils in the land titles office, the sale may 
be set asi«le at the instance of the original vendee’s assignee, but the 
purchaser is entitled to a return of his purchase money, and if charged 
with occupation rent he is also entitled to interest on his purchase 
money; lie will also he allowed for the value of improvements made by 
him ami for taxes paid; and. if a balance is found in his favour, he is 
entitled to a lien on the laml therefor.

s.c.
1913
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ALTA. Action by an assignee for the benefit of creditors against
8. C. 
1913

assignor's vendor to set aside a sale of land by the vendor in de
rogation of the contract with the assignor.

A 1.1. A*
Judgment was given for the plaintiff.
G. G. Dunlop, for plaintiff.

Riopel. //. A. Mackie, for defendants.

Beck, J.:—This action was lately tried before me without a 
jury. The plaintiff is the assignee for the benefit of the creditors 
of J. A. Bruyere and (his son) Edmond Bruy ere under an assign
ment made on January 27, 1913, pursuant to the Assignments 
Act (ch. ti of 1907).

The defendant Riopel owned the land in question. On April 
15, 1912, a written agreement was made for the sale by him to 
J. A. Bruyere of this land—six lots in the village of Legal—for 
$500 of which SKK) was paid in cash and for the balance of which 
$400 J. A. Bruyere gave his promissory note at three months.

The agreement was lost ; some very indefinite evidence of its 
contents were given at the trial.

Bruyere immediately went into possession of the land and 
erected buildings on some of them—one comprising a store, place 
of residence and a warehouse; another a stable or barn. Riopel 
discounted the note with the Royal Bank of Canada. $00 was 
paid by Bruyere on account. A new note was taken on July 20, 
1912, for $340 with interest both before and after maturity at the 
rate of eight per cent. |>cr annum payable three months after date. 
This note was also discounted in the same bank. Alnmt the date 
of the maturity of the note $90.45 was paid on account of it. The 
interest on the note living $0.70 this payment left the balance 
owing on the note on October 23, 1912, $250.25

On January 28, 1913—the day following the assignment to 
the plaintiff—Riopel sold the land to the defendants Prévost and 
Baert for $000 cash; and gave a transfer which was registered and 
on which a certificate of title issued to the purchasers on the 30th 
January. Out of this $000 there was paid to the Royal Bank of 
Canada $202.75 the balance, with interest, then owing on Bruyerc's 
note; Riopel retaining the balance of $337.25 for his own lienefit. 
Riopel claims that the sale which he made to J. A. Bruyere was 
only an option. I find the contrary. Assuming it was originally 
an option it certainly ceased to be a mere option and liecume a 
mutually binding contract under the circumstances of the vendor 
accepting a payment on account of the deferred payment ; giving 
time by renewal of the note and accepting a further payment on 
account ; the purchaser having taken possession and remaining 
in |iosscssion throughout.

The sense in which Riopel claims the agreement was a more 
option, is I think that while the agreement really did amount to an 
agreement for sale, any default at any time gave him a right to
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sell without notice with the result of forfeiting all payments on 
account of purchase money and entitling him to retain any surplus 
and this, notwithstanding the erection of improvements upon the 
land. I do not believe there was any such agreement between 
Riopel and Bruyère. Even if there was, the provision was in my 
opinion void: (treat U'est Lumber Co. v. Wilkins, 1 A.L.R. 155; hut 
in any case was waived by the dealings between the parties which 
I have related and by this additional fact. Bruyère had left Legal; 
some people, including I think Riopel. thought he had gone for 
good. His wife was in possession of the premises continuing the 
business in a small way at least. She therefore had an interest— 
probably a legal one—in the property. Riopel went to her on 
January 28, the day before he sold to Prévost and Baert, and got 
her to sign a promissory note in his favour for what lie claimed to 
be the balance owing to him in respect of the property payable 
two weeks after date. He took it away with him but almost 
immediately, thinking it useless to him. tore it up; without getting 
her consent or giving her any notice of his intention to ignore it. 
This note was therefore current at the time Riopel sold to Prévost 
and Baert.

For the reasons I have indicated it is quite clear in my opinion 
that the defendant Riopel had no right to sell the property in 
question when lie sold to the defendants Prévost and Baert and 
that therefore he would be liable to the plaintilT not merely for 
the surplus of purchase money of 8337.25 on that sale but for any 
further surplus of real value at that date provided the plaintiff had 
contented himself with asking a judgment on this basis against 
the defendant Riopel alone without persisting in his claim that the 
title of the defendants Prévost and Baert is. notwithstanding their 
having obtained a certificate of title, invalid as against him. and 
that it should be set aside.

Prévost and Baert both lived at Legal, a small country place, 
where it may well be presumed that everybody knew nearly 
everything about everybody else. They both in fact knew that 
Riopel had formerly owned the lots, lb- knew or at least supposed 
that Riopel had sold them to Bruy ere; they knew that the build
ings upon them had been put up by Bruyereatvl that Mrs. Bruvere 
was living on the property, on which also was a small stock-in- 
trade with which she was < to carry on tin* business.

Baert did not give evidence. He had been asked by Prévost 
to join him in the purchase and whatever his acknowledge of the 
facts and circumstances surrounding the transaction I think he 
must be bound by Prévost’s knowledge and acts. It appears that 
on January 29, Riopel ‘ ‘ & made up his mind that Mrs. Bru-
yere's note was of no use to him—he says he thought so because 
he found it had no date—went to Prévost and offered him the 
property for $(KX) cash. By the time the stage in the case was 
reached at which Riopel gave his evidence, evidence had been
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given on the part of the plaintiff that the buildings on the land had 
eost between $3,000 and $4,000 and that they were worth from 
$1,500 to $2,000. Riopel when subsequently giving his evidence 
said the buildings were worth only $300 or $400; that there was 
no question of the buildings in the sale; that he sold the land only, 
not the buildings.

Prévost admitted the buildings were worth I think about $400 
and must have cost much more. The lots presumably—and I 
think there is evidence to this effect—were worth about $400 or 
$500. I think the buildings were worth about $1,000. Prévost 
says he bought the buildings as well as the lots.

Prévost made enquiries of Kiopel as to his right to sell—not 
as a matter of course as an ordinary purchaser might naturally 
enquire of his vendor, but because of his knowledge of the facts 
and circumstances which I have related indicating that Riopel 
had not a right to sell because he had already sold to Bruyère who 
had built on the property and whose wife was still in occupation. 
He also made enquiries of the manager of the bank at which 
Bruyere’s note to Riojxd was under discount. He also searched 
the title in the land titles office. He says he became satisfied that 
Riopel had a right to sell because he satisfied himself that there 
was no written agreement between Riopel and Bruyere. He did 
not speak to Mrs. Bruyere. He gave a reason for this which did 
not satisfy me. Though I have no doubt that in the ordinary 
way of things he is honest, I cannot avoid the conclusion that he 
thought that he had a very good bargain; that Riopel could give 
him a good title any way; that it was no business of his to make 
any further enquiries of Mrs. Bruyere or anybody else as to whe
ther or not if he Ixmght from Riopel he would be wronging Bruyere; 
who in any case was not likely ever to return and whose creditors 
he need not consider. In this I think he did not come up to the 
standard of honesty and fair dealing still required of proposing 
purchasers notwithstanding see. 135 of the Land Titles Act: Sydie 
v. Sask. (V Hat. R.L. <<• 1). Co., 14 D.L.R. 51 ; Stephen* v. Hannan ti* 
Gray, 14 D.L.R. 333 at 342, per Beck, J.

I propose to set aside the sale.
In 20 Cyc. tit., “Fraudulent Conveyances,” pp. 038 et acq., it 

is said :—

But where the conveyance is founded in actual fraud, the grantee, 
as a general rule, is regarded as /HirlirepH crimini*, and is not entitled to 
reimbursement, or to have the conveyance stand for any purpose of reim
bursement or indemnity, either for consideration or advance» paid or lia
bilities incurred. In such case the conveyance will not, as a general rule 
be allowed to stand as security either for a bona fide indebtedness of the 
grantor to the grantee; or for claims existing against the grantor and pur
chased or paiil by the grantee; or for claims created subsequent to notice 
of the equity of a creditor seeking to subject the property; or for expen
ditures made by the grantee to protect his title.



14 D.L.R. | Allan v. Riopel. 815

I interject here a subsequent paragraph at p. 641:— ALTA.
A fraudulent grantee in possession is not as against creditors S C.

to reimbursement for permanent improvements made by him on the pro- 1913
pert y, unless he was in bona fide possession without any intention of part ici- -----
paling in the fraud and made the improvements in good faith. Allan

The original paragraph continues:— Riopkl.
This rule however is not an inflexible one. Beck. j.

The general rule I have no doubt is correctly stated, but I think 
its application to any particular case must be made to depend
upon the particular circumstances of the case, e.g., the character 
and degree and extent of the fraud ; the relationship of the parties 
to the transactions; the position of the parties to be benefited 
and hurt by the setting aside of the conveyance; and generally 
what under all the circumstances is just and equitable.

In the present case the defendants Prévost and Baert have
considerably improved the......... i and I think an allowance
should be made to them in that respect, but I have not sufficient 
evidence of a satisfactory kind to fix the amount of the allowance. 
They should also be allowed any payment made on account of 
taxes and any other just allowance. On the other hand they 
should be charged an occupation rent. They are < d to their 
purchase money and—being charged an occupation rent—to in
terest. They must pay the costs of the action. There will no 
doubt be a balance in their favour. For this balance they will 
have a lien on the property in question.

There will be judgment against Riopel for $337.25 with interest 
at 8 per cent, per annum from January 29, 1913, also with costs of 
the action. As between Riopel on the one hand and Prévost and 
Baert on the other the costs will be payable one half by each. If 
the parties cannot agree there will be a reference to ascertain the 
amount for which the defendants Prévost and Baert are entitled 
to a lien. The plaintiff will have a month from the ascertainment 
of the amount of the lien within which to pay the amount. In 
default either party may apply for sale or further directions.

./udgmenl accordingly.

MORRISON v. WILSON MAN.

)fanilubn Court of K i tip's llnirh. Metcalfe, ./. Itwnibcr 1913. ^ ^

1. Trial (8IIE 19(1)—Prklimixary questions to .ii icy—Basis for he 1913
TERM INI Ml POINT OF IAW—MALICIOUS PROSKCVTIOX.

Preliminary questions may properly be left to (lie jury in an action 
for malieiou* prosecution for (lie purpose of enabling the trial judge 
to determine as a matter of law whether there is a want of reasonable 
and probable cause.

[Coi/iy# v. hirkaldie, IS X.Z.L.R. (120, followed; and see Annotation 
at end of this ease.|
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Malicious vrohkvi tiox ( 6 II 5)—Want of i'Koiiaih.k cause—Malice— 
"ACTUAL MALICE” DISTINCT FHOM "IMl'BOVKK motive.”

Where in an action fur malicious prosecution, preliminary questions 
were first submitted to the jury on whose answers the trial judge 
found want of reasonable and probable cause, and then submitted the 
general question, whereupon the jury brought in a verdict for plaintiff, 
but added that there was “no attempt at malice on the part of the 
defendant,” the jury should be asked to reconsider the verdict so as to 
clear up the inconsistency, and for tbi- purpose a further question 
may lie submitted as to whether the defendant was actuated by any 
“improper motive" in laying the charge; and upon answering the latter 
question in the affirmative the plaintiff is entitled to judgment for 
the amount of the verdict.

statement Action for malicious prosecution, involving a finding by the 
jury on “improper motive” as distinct from “actual malice.”

Judgment was given for the plaintiff for #1,000 damages and 
costs.

IV. .1/. Crichton and A,1. A. Cohen, for plaintiff.
//. J. Symington, for defendant.

Metcalfe, j. Mktcalfe, J. :—The action is for malicious prosecution.
The plaintiff was an electrician who was carrying on business 

in a small way and was indebted to tin* defendant for goods sup
plied and, contemplating further purchases, made an assignment 
in writing of his book accounts to the defendant. Although the 
assignment contained a clause by which he agreed not to collect 
any of the moneys, there was evidence which, if the jury believed 
it, would justify them in finding that there was an understanding 
whereby the plaintiff might collect and apply such moneys on 
wages. The plaintiff did collect some of these moneys and there 
was evidence upon which the jury could find that the money so 
collected was paid on wages. The defendant caused the plaintiff 
to be arrested and the proceedings terminated in favour of the 
plaintiff.

At the conclusion of the trial 1 thought that it was a ease in 
which I might, without leaving the whole question, very conveni
ently, as was done in the case of Convcs'v. Kirkaldic, 18 N.Z. 
L.R. 626, leave questions to the jury upon which 1 might deter
mine the question of reasonable and probable cause. I, therefore, 
left for the consideration of the jury two questions, and after 
these had been argued by counsel and the jury instructed by me 
as to these questions, they retired for the purpose of considering 
same, and in a short time returned with the questions answered. 
These questions and answers are as follows :—

1. Did WiNon agree that notwithstanding the clause in the agree
ment the plaintiff might at ill collect the money T A. Yea.

2. If ao. did Wilson agree that Morriaon nrght disburse it without 
further authority from Wilson? A. We believe he agreed to allow Morri
son for wages and expenses.

Vpon such findings, I found that the plaintiff had shewn an
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absence of reasonable anil probable cause, ami the case having 
been argued by counsel. I charged the jury leaving to them 
the general question. The jury retired and subsequently re
turned and rendered their verdict in these words :—

Verdict for plaintitr, $1,000. No attempt at malice on tin* part of 
defendant.

I then told the jury that I did not understand their verdict. 
I again charged them as to malice, explaining the difference 
between what is commonly known as “actual or express malice” 
and “improper motive.” 1 told them to retire and again con
sider their verdict and gave them a further question which they 
returned answered as follows :—

Was tin* defendant actuated by any improper motive in laying the 
charge. A. Yes.

The defendant's counsel moved for judgment for the defend
ant notwithstanding the verdict, and argued that the jury had 
in its first finding negatived malice.

The plaintiff owed the defendant a large sum of money. It 
might well he that he was not actuated hv any hatred or spleen, 
but that he » proceedings for the purpose of recover
ing his money. If lie did so, it was an improper motive. There 
was evidence upon which the jury might find that lie was acting 
from an improper motive, although there was no personal hatred 
or spleen. It may be that the jury desired to so express it.

I think under the circumstances the plaintiff must succeed. 
There will be judgment for the plaintiff for $1,000 and costs.

Judgment for plaintiff.

Annotation—Trial i S II E—1961—Preliminary questions—Action for mal
icious prosecution.

In foilrr* v. Kirkaldir, is X.Z.L.R. 020. the principle it explained on 
which are left to the jury preliminary question* upon which the Court may 
determine the question of reasonableness and probable route in the follow
ing terms, page 032.

"Thon* are two courtet that may In* followed in net ion* for malieiout 
prosecution. A Judge may put certain issues to the jury. and. on the an 
Hwcr to these, rule whether it has Ihs-ii proved to his satisfaction that there 
was an absence of reasonable and probable cause. Or a Judge may leave 
all issues raised in the action—viz., malice, absence of reasonable and pro- 
baille cause and damages—to the jury ; giving his direction or ruling in 
the second of such issues hypot.lietieially on certain facts Is-ing proved. In 
some cases that may Is* the ls»tter course to follow. The judge is mit Isiund, 
however, to put the issue of mal ici» or of damage to the jury till this pre- 
li in inary question of reasonable cause has lieen settled. It is an issue that 
a Judge has to find based, no doubt, when the facts were in dispute, on 
the findings of the jury. Hut if the facts had not l**en in dispute the jury 
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Annotation {emit I lined)—Trial (6 II E—1961—Preliminary questions — Ac
tion for malicious prosecution.

had no function to perform till the issue had been settled by the Judge." 
Couves v. Kirkaldie, 18 N.Z.IaR. ($26; and see Almond V. Mu-irhaad, 8 Q.B. 
D. 167, 173; liroirn v. Han ekes, I*R. 4 ILL. 521.

Whether there was reasonable and probable cause for the arrest of 
the plaintill must lie decided, in an action for malicious prosecution, by 
the trial Judge, while the question of malice is to be determined by the 
jury : Wood V. Xeirby, 5 D.ÎaR. 486. 21 W.IaR. 438.

In a Manitoba case, the trial Judge asked the jury whether the defen
dant honestly believed the ease be laid before the magistrate, to which 
the jury answered “no;" and whether the defendant was actuated by some 
motive other than an honest desire to bring a man he believed to have 
offended against the criminal law to justice, to which the jury answered 
“yes;” and assessed the plaintiff’s damages at $500. The trial Judge 
directed a verdict to be entered for the plaintiff for $500 with costs. After
wards, the jury stated that they intended the $500 to include coste. The 
trial Judge then changed his direction, and made the verdict $500 without 
msts;—'Held, that, upon the answers to the questions submitted, the 
trial Judge properly found for the plaintiff on the issue of reasonable and 
probable cause, ami it could not lie said that there was no evidence upon 
which these answers might lie given. Held, however, that the jury had 
nothing to do with costs ; and, as their statement that the $500 was to 
cover damages ami costs, did not shew how much they gave for damages, 
there must be a new trial : Davis v. Wright, 10 W.Tj.11. 762 (Man.).

In an action for malicious prosecution the Court must decide whether, 
upon the facts, the defendant had reasonable ami probable cause for his 
proceeding, end it will he held that he had, if he took reasonable care to 
inform himself of the facts ami honestly, though erroneously, believed such 
a state of facts to lie true as would, if actually true, have constituted a 
pritnd faeie case for the prosecution complained of: Wainmight v. Ville- 
tard, 6 Terr. L.R. 189.

The jury is to find the facts on which the question of reasonable ami 
prolmble cause depends, but the Judge must determine whether the facts 
fourni do constitute reasonable ami probable cause : Htill v. Hastings, 13 
O.L.R. 322. affirmed 14 O.L.R. 638; Ford v. Can. Express, 21 O.L.R. 585, 
affirmed 24 O.L.R. 462; Heaney v. Beid-Xeirfoundland Co., 30 N.S.R. 407.

Malice may lie implied in an action for malicious prosecution, where 
there was not reasonable «ml probable cause for the arrest of the plaintiff : 
Quartz Hill Hold Mining Co. v. Eyre. Il Q.R.I). 674 ; Wood v. Nctrhy, 5 
IXL.R. 486. 21 W.L.R. 438; Canadian Cacifte liai lira y Co. V. Waller, 1 
D.LR. 47, 19 Van. Vrim. On*. 190.

Where there is no evidence upon which a jury could fairly pronounce 
that the defendant had a guilty knowledge of the fraud charged, or that 
there was a lack of hand fides in what he did in laying the matter before 
hie solicitor, the trial Judge was right in determining that there was rea
sonable and probable cause for the prosecution, and in withdrawing the 
case from the jury and dismissing the action: Longdon v. Bilsky, 22 O.L. 
R. 4.

In an action for malicious prosecution, the belief of the defendant in



14 D.L.R.] Morrison v. Wilson. 819

Annotation ( eont in tied i—Trial ( $ II E—1961—Preliminary questions — Ac
tion for malicious prosecution.

tho truth of the charge which he laid is a fact material to lie considered 
in determining whether there was reasonable ami probable cause for the 
prosecution ; the state of the defendant’s mind is a fact; and where the 
evidence, whether of one or more witnesses (including the defendant him
self or otherwise), may lead to different conclusions as to his belief, it is 
not for the Judge hut for the jury to say what the fact is. And, in this 
action, the question whether the defendant honestly believed in the truth 
of the charge which he laid against the plaintiff was. in the circumstances, 
which suggested want of such belief by the defendant, for the jury. {Ford 
v. Canadian Ktpirss Co. (19101911, 21 O.LR. 585. 24 O.L.R. 468, and 
f.ongdon v. liilxlii (1910), 22 O.L.R. 4. explained) Connors v. Held. 25 
O.Î..R. 44 20 O.W.R. 291 ( hut see Connors \. Heid, .1 O.W.N. 337, as to 
quantum of damage on further appeal).

Mr. B. Labatt in an exhaustive article in 35 (M*J. 545. deals with 
the whole question of reasonable and probable cause, and by permission, 
we extract portions thereof dealing with the respective provinces of the 
trial Judge and the jury in determining the existence of probable cause.

The doctrine established by the authorities is that the existence of 
proliahle cause is a question exclusively for the Court only when there is 
no controversy either as to the facts upon which the solution of the various 
subordinate issues which it involves is dependent. “The question of pro
bable cause is a mixed question of law and fact. Whether the circum
stances alleged to shew it probable or not prolnible are true and existed 
is a matter of fact ; but whether, supposing them true, they amount to 
probable cause, is a question of law:” Johnstone v. Hutton (1780). 1 T.R. 
493, per Lords Mansfield and l/Highliorough (p. 543). “It is for the jury 
to say whether the facts pleaded were proved, ami for the Judge to de
termine whether or not they amounted to reasonable and probable cause.” 
Mau le. J., in ll’eaf v. Baxendale (1850). 9 C.B. 141. “The prevailing law 
of reasonable and probable cause is that the jury are to ascertain certain 
facts, and the Judge is to decide whether those facts amount to such cause : " 
Turner v. Ambler (1847), 10 Q.R. 252. per Lord Denman. Similar lan
guage is used in llroad v. I/o in (1839). 5 Ring. NX'. 722; Daria v. Itussell 
(1829). 5 Ring. 354: lladdrick V. Ilcslop, 12 Q.R. 207, nfiirmed (in Exch. 
Oh.). 12 Q.B. 928. 23 LJ.Q.B. 49; Il raton v. Berman (1857), 27 L.J. 
Exch. 57; Ilailca v. Marks ( 1801 ), 7 li. & N. 50; Bussct V. Ciblons ( 1801 ), 
30 L.J. Kxcli. 75; Ayres v. FI bon nigh (nisi pr. 1870), 22 L.T.N.8. 100, 
per Rlackhurn. J.; Kelly v. Midland, etc.. It. Co. ( 1872), Ir. Rep. 7 C.L. 
8; Lucy V. Smith (1852), 8 V.C.Q.R. 518; Joint v. Thompson (1807), 20 
U.C.QjB. 519; llairkins v. 8noir (1895), 27 Nov. Sc. 408; Candell v. Lou
don ( 1785), cited in Johnstone v. Hutton, 1 T.R. 493 (p. 520) ; Huntley 
v. Himson (1857). 2 H. & N. 000; Donnelly v. Ban den ( 1877). 40 U.C.Q.B. 
611; Archibald v. Mrlstien (1892). 21 Van. S.O.R. 588.

In some casts* we find it laid down that the question of probable cause 
must lie left to the jury where the decision depends on disputed questions 
of fact: Wilson v. Winnipeg (1887). 4 Man. L.R. 193. Compare Vincent 
v. West ( 1808), 1 Ilannay (N.R. ) 290. This is correct only in the sense
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that the Judge must take the opinion of the jury on such facts as a step 
in tlie process of determining the defendant's liability. The final decision 
must always rest with him whether it is arrived at by means of special 
findings or by means of instruct ions couched in a hypothetical form. In 
Martin v. Lincoln (1(108), cited in Huiler. N.P. 13, it was held to Is- in 
the discretion of the Court to direct tin- jury, if tliere were manifest proof 
that there was no cause of action. In the earliest reported cases, the 
question was treated as a matter of pleading. Thus in an action for con
spiracy and procuring tin- plaintiff to lie maliciously indicted for robbery, 
a plea setting forth the fact of the robbery and circumstances of suspicion 
was held good on demurrer, as it confessed procuring the indictment and 
avoided by matter of law.; Pain V. Rochester, Croke. Eliz. 871; 
Chambers v. Taylor. Croke, KHz. 9(H). In Rochester x, Whitfield (13115), 
Croke, Elia. 871. the Court held, on demurrer, that a plea setting out the 
circumstances whereby the defendants came to indict the plaintiff was 
good, “for their causes of suspicion are sufficient . . . ami the imprison
ment need not lie answered when the indictment is ground'd upon good 
caus<‘." The full scope and significance of this doctrine was definitely 
settled by the Exchequer Chandlers in the leading case of Panton 
v. Williams (1841 i. 2 Q.H. Ififi. which, although it was not accepted with
out some expressions of dissatisfaction on the part of individual Judges 
(see especially the remarks of Denman. C.J., in Roirlamls v. Samuel 
(1847). II Q.H. 30 (note), 17 L.J.Q.H. U5) is now regarded as the 
fountain of law upon this subject. “There can Is» no doubt, sines» the case 
of Ponton x. Williams. 2 Q.H. Hit), that reasonable and probable cause in 
an action for malicious prosecution or for false imprisonment is to lie 
determined hv the Judge." Lord Chelmsford, in Lister v. Perryman 
(1870), L.R. 4 ILL. 521 (p. 535). The principle there formulated was 
this: Whether the question of reasonable or prolmble cause depends upon 
a few simple facts, or upon facts which are numerous and complicated, 
and iijion inferences to he drawn therefrom, it is the duty of the Judge 
to inform the jury that, if -they find the facts proved and the inferences 
to lie warranted by such facts, the same do or do not amount to reason
able and prolsible cause, the result being that the question of fact is left 
to the jury, and the abstract question of law to the Judge. Commenting 
on the cases, which might Is» thought to have somewhat relaxed the appli
cation of the rule, by s<s»ming to leave more than the mere question of 
the facts proved to the jury. Chief Justice Tindul said;—

"It will Is» found . . . that., although there has lss»n an apparent, 
there has Ihs»ii iio real, departure from the rule. Thus, in some cases the 
reasonableness and probability of the ground for prosecution has depended, 
not merely ii)hiii the proof of certain facts, but u|miii the question whether 
other facts which furnished an answer to the prosecution were known to the 
defendant at the time it was instituted. In James v. Phelps (1840), 11 
Ad. & E. 483, Ijord Denman had said, in the course of his opinion, that 
(he question whether then* Ik* or not reasonable or pmlsihle cause may lie 
for the jury or not. according to the particular circumstances of the case." 
Hut this was a case where the evidence suggested that the defendant knew 
that an essential ingredient of the olfence charged was lacking.
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Again, in other eases, the question lias turned upon the in
quiry. whether the facts stated to the defendant at the time, and which 
formed the ground of the prosecution, were lielieved hv him or not. In 
Wctlf/r v. Itcrkclcii ( 18.37), 0 Ad. & K. 603, the Court held that Ixdli the 
bona tides of the defendant, a magistrate, and also the question whether 
there was reasonable cause for a magistrate’s detaining good- on a sus
picion that they were stolen was for the jury. Mat this ruling is deprived 
of much of its significance hv tlie fact that it was made in the course of a 
judgment which upheld the action of a Judge in leaving the ea.se to the 
jury upon instructions that they were to find whether there were "reason
able grounds of suspicion." It may la* reconciled with the general current 
of the authorities by assuming that the real question which the trial 
Judge intended to leave to the jury was merely whether the defendant 
ladieved in the guilt of the plaint HT. In other cases the inquiry has been, 
whether from tin* conduct of the defendant himself the jury will infer 
that lie was conscious lie had no reasonable or preliable cause, lint in 
these nml many other cases which might Is* suggested, it is obvious that 
the knowledge, the ladicf alal the conduct of the defendant are really so 
many additional facts for the consideration of the jury; so that, in effect, 
nothing is left to the jury hut the truth of the facts proved, and the jus
tice of the inferences to la* drawn from such facts. I»>th which investiga
tions fall within the legitimate province of the jury, whilst at the same 
time, they have received the law from the Judge, that, according as they 
find the fa<*ts proved or not proved, and the inferences warranted or not. 
there was reasonable ami probable cause for the prosecution, or the re
verse. “. . . Such lieing the rule of law. where the facts are few and
the case simple, we cannot hold it otherwise where the facts are more num
erous and complicated. It is undoubtedly attended with greater difficulty 
in the latter case, to bring liefore the jury all the combinations of which 
numerous facts are susceptible, and to place in a distinct point of view 
the application of the rule of law. according as all or some only of the 
facts and inferences from facts are made out to their satisfaction. Hut it 
is equally certain that the ta-k is not impracticable; and it rarely liap|s*ns 
but limit there are some leading facts in each case which present a broad 
distinction to their view, without having recourse to the less important 
circumstances that have lieen brought ls*fore them."

It should Is* noted that the Judge's inference as to the existence or non- 
existence of proluible cause is really an inference of fact, and not of law: 
Hicks v. Faulkner ( IH8| ), N Q.lt.l). 167. per Hawkins. J.; in I.inter v. l'irrii 
mini ( 1876). L.R. 4 ILL. 521 (p. 53.»). In the same case land C'olonsay ug 
gested I p. 53ft) that the rule which makes the existence of probable cause a 
question for the Court is accounted for by the “anxiety to protect parties 
from lieing oppressed or hnmissed in consequence of having caused arrests 
or prosecutions in the fair pursuit of their legitimate interests, or as a mat
ter of duty, in a country where jiarties injured have not the aid of a public 
prosecutor to do these thing- for them." laird Chelmsford, after remark
ing that this question was one for the Court, s.iid: “In what other -eu-e 
it is pnqierly called a question of law. I am at a loss to understand. No 
definite rule can la* laid down for the exercise of the Judge's judgment.
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Kncli en He mii-t ilepend upon it* own circumstances, and the result is n con
clusion drawn by eneli Judge for himself, whether the fact» found by the 
jury, in his opinion, constitute u defence." In Scotland, the existence of 
probable cause is a question for the jury: I.inter v. Perryman ( 1870), 4 L. 
K.IÏ.L. 521. per 1/ord Colonsay (p. 530). In Queliec, the question appears 
to lx* still an open one. Six* Drolet v. (larncau ( 1884), 10 Que. LU. (Q.lt.) 
130. In his treatise on Malicious Prosecution (eh. vii.), Mr. Stephen has 
undertaken to prove that, “by successive judicial decisions, the practiiNil 
burden of deciding whether or not the plaint ill" has shewn a want of rea
sonable cause, has been in effect transferred to the jury." The gist of his 
argument is that the logical consequence of the decisions of the Court of 
Appeal and the House of l»rds in Abrath v. Xorih-Eantern It. Do. ( 1883), 
11 Q.lt.l). 440. II A.(\ 247. is that any Judge is “entitled" to put to the 
jury the questions, whether the defendant t«s»k reasonable care to inform 
himself of the true state of the ease, and whether he honestly Isdievod 
the case which lie laid before the magistrate, and that, as these questions 
cover the whole ground of reasonable cause, the Judjp- is virtually Ismiid 
to render judgment for or against the plaintiff, according as a negative or 
affirmative answer is returned. The vice in Mr. Stephen's reasoning 
lies in the assumption that this case can Is* construed in such a sense 
as to warrant a Judge in taking this course under all circumstances. 
Clearly, he can !*• justified in doing this only when the evidence presented 
is such as to make the correct answer to these questions a disputable 
point. That, this moot frequently, or. possibly, in most instances. Is* the 
aituation created by the submission of the testimony, may lx* readily con
ceded, but to assert that these issues are then properly left to the jury 
is simply equivalent to laying down for a *|iecial case the rule explicitly 
formulated in many of the older decisions, that the assistance of the jury 
must lie called in when any of the facts upon which the existence of pro
bable cause de|H>nds arc in dispute. There is, in fact, nothing in the 
Abrath c.ise to shew there was any intention to modify the established 
doctrine that the llnal determination of the main issue—whether there was 
probable cause—rests with the Court whether the jury is or is not asked 
tii settle any of the sulsirdinate issues.

Mr. lailwtt, continuing, considers that it is inconceivable that if 
the Court of Ap|»cul and the House of Lord* had had such an intention, 
they should not have made some reference to the explicit rc-nlTirmations 
of the old rule a few years previously in I.inter v. Perryman. It is wholly 
iui)MMMihle, moreover, to reconcile Mr. Stephen's theory with the rulings 
and dicta in Itroirn v. Ilmrks. ( IHt)I ] 2 Q.lt. 718, a case more recent than 
that on which his main reliance is placed. If the facte on which the ex
istence of proltable cause depends are not in dispute, there is nothing for 
him to ask the jury, ami he should decide the mat tor for himself: 
Brown v. llauks. 1181)11 2 Q.lt. 718, per Lord Baber; /from/ v. Ham (1839), 
6 Bing. N.C. 722. per liosanquet, .7. Where the plaintiff gives no proof of 
facts indicating a want of probable cause, the Judge's decision may bo 
rendered on motion for a nonsuit: Torrattce v. Jarvi« ( 1850), 13 U.C.Q.B. 
120. The fact that the defendant fails to prove certain of the circum
stance» which he alleged in his plea as six-wing the existence of probable
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cause doe* not preclude tin* «iperati<in of the usual rule that it in for the 
Court to determine whether the mut tern proved const itilte probable noise, 
nor prevent him for amending the plea ho a* to e»»rr«*.*poml with the proof 
hy striking out sonie allegations and qualifying another: llailm v. .1/arA*
( lHtil), 7 H. & N. fill. Brain well, It., said: “It is not the question upon 
what he acted, hut whether ho had reasonable ami probable cause for 
anting; and, if he had, he is justitbsl, though he had, or said he had, some 
further cause.H

A new trial should Is* ordered where the Judge left it to 
the jury to sav whether there was reasonable ami probable cause for 
arresting the plaintiff: llill v. Yutc* ( 18181, 8 Taunt. 182; l'anton v. 
It Kxeh. Ch. (1841), 2 Q. It. hilt, or, as it has Innmi exproswsl in
another «'a*»*. wh«*re it was left to the jury to say whether the facts which 
were proved ami which were known to the defendant at the time he isiused 
the plaintiff to lie apprehended, were siillieient to cause a reasonuMc and 
cautious man. acting Iniiiu tide and without prejudice, to suspect the 
plaintiff of the offence charged : Il mf v. Jlaxtndale, (1850), II (Ml. 141.

When evidence has lieen given which, as matter of law. constitutes want 
of probable cause, and the Judge first expresses the opinion that the 
plaintiff has failed to make out a want of probable cause, but subsequently, 
at tlie request of counsel, puts the ease to the jury, telling them that, to 
entitle the plaintiff to a verdict, they must lie satisfied that there was a 
total alwenee of reasonable and proliable cause, ami that the defendant 
acted with malice, a verdict for the defendant should In* sot aside on the 
ground of misdirection, as it is possible that the jury may have nuis* to 
a conclusion on the question of malice different from that at which they 
would have arrived had tin* question been properly presented to them: 
tlibbonn v. Aliton ( 184(1). .'I (Ml. 181. Where mi special grounds are 
suggested why the defendant should have disladicvcd hi* informant, it is 
error to leave it to the jury to decide whether lie did believe what he 
wa* told: Smith V. McKay ( 185.1). 10 IM’.Q.II. 412, second app. p. 613. so 
also, if the trial Judge is of opinion that want of prolsible cause has mit 
been established by the evidence, it is error nece**itating a new trial, 
if he doe* not nonsuit the plaintiff, or dm** not direct a verdict for the 
defendant, if the plaintiff insists on going to the jury: Tyler v. Ilabingtun 
(1848), 4 U.C.Q.ll. 202. And if he has ruled that there was probable 
cause, verdict for the plaintiff will In* net aside by Court of review: 
(luhrin v. Oroide (1751). Saver’s Rep. 1. .4 fortiori must it be the pro
per cause for a Judge to decide a* to existence of pndiahle cause where the 
<mly questi«in to lie determine»! is. in the strict sen*»* of the tenu, one of 
law, e.g., whether a letter writt«*n by the plaintiff shouhl In* construed in 
such a sense a* to bring the writer within the purview of the statute, 7 A 
8 Geo. IV. eh. 20, see. 8, as to exhirting money by threatening a criminal 
proaaratkmi Hlmekftré \ /<-■,/ (1811), _* B a 14 it:' Bel the teak ei 
further delimitation b»*tw««»*n the provine»** of Court ami jury is beset 
with the difficulties which are inseparable from a system which puta in 
the hand* of a Judge the decision of a question, which, according to all 
analogy, should be left to the jury. The difficulty of drawing the line be
tween the questions which are appropriately submitted t»i the jury and
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those which arc appropriately nettled liy the Judge without the interven
tion of the jury has not infrequently Ims*ii cominented upon: see, for ex
ample, Darin v. I(u**ell (182!)), 6 Bing. 354; Hire v. Sander* (18701, 
‘20 V.C.V.I*. 27. An long an we are restricted to general ilanguage, the 
boundary of the power of the Court to dole mine, unaided, whether there 
was prolnihle c.ttise seems to admit of no more precise description than 
that contained in the following passage of the opinion of Baron Aldernon 
in Mitchell V. William* ( 1843), 11 M. & XV. 205, p. 217, quoted witli ap
proval in Itiddell v. Drown ( 1804». 24 I'.C.Q.B. 00: “The Judge ha* a right 
to act ii|nui all the uncontradicted facts of the case, and it is not neces
sary specifically to leave every fact to the jury—to ask them, for instance. 
•1)0 you lielieve this Y |)o you believe that ? Do you think that was so- 
and-so?' It is only where some doubt is attempted to Is* thrown u|m»u the 
credulity of the witnesses or where some contradiction occurs, or some in
ference is attempted to Ik» drawn from some former fact not distinctly 
sworn to. that the Judge is called upon to submit any question -to tlie

The converse situation which demands the inter|Misition of a jury 
has 1**011 thus doscriltod by one of the most eminent of nuslerii English 
Judges: “If there l*> facts in dispute u|hiii which it is necessary lie should 
In* informed in order to arrive at a conclusion on this point, those facta 
must lie left specifically to the jury; and when they have In-on determined 
in that way. the Judge must decide as to the absence of reasonable and 
prolmhle cnu«e:“ Dr oint v. Hatrk*. 118011 2 Q.B. 718, per Lord Esher, p. 
720. ('<*111*1 re the statement that the opinion of the jury must 4m* taken 
if the facts are contradicted, or not of that distinct character that there 
can In* no question as to the correct inference to In* drawn from them: 
Krickaon V. Ilrand ( 1888). 14 Out. App. 014. per Osler. J.A., p. 0.14. It is 
obvious that the rule by which, so long as the facts are not in dispute, a 
Judge has a right to decide, without the intervention of a jury, whether 
there was probable cause, involves, as a legitimate corollary, the doctrine 
that this question must remain one for the Judge, although the undis- 
put«*d facts adduced by each party separately point to different conclu-

In other words, although the Judge is not entitled to pronounce 
U|M>n the effect of evidence which is conllcting in a sense that more than 
one inference may In* drawn from it, he is warranted in determining the 
effect of evidence which is miilloting in the sense that the materials fur
nished for the decision consist of distinct groups of specific facts, of which 
one establishes and the other negatives the existence of pro! in hie cause. 
I fence, where a witness who has given testimony which justifies the in
ference Hint the defendant had probable cause for preferring a charge is 
unini|M*ached in his general character, ami uncontradieted by testimony on 
the other side ami there is no wont of y in the filets which he re
lated. a Judge is not Imund to leave his credit to the jury, but to consider 
the facts he states as proved, and to act ii|n>ii them accordingly, even 
though, up to the time when .the witness had so testified, the evidence put 
ill shewed primd facia want of proliable cause: Dacia V. Hardy ( 1827), 6 
B. A 4‘. 22.1. The effect of this decision bus In*cii said in a Canadian case

D./D
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to lie that, although tin* evidence offered by the plaint ill shew*. in tin* 
opinion of tin* presiding Judge. a want of reasonable ami prolmhh* cause, 
vet, if the defendant subsequently adduce* fact* which satisfy him that 
there wa* reasonable and prolmhle cause. a nonsuit may properly In* 
grantc<l: Itiililell v. Ilroirn (1864). 24 V.C.Q.B. DO. where it wa* hold that, 
a* ullini|»em‘liod witnesses had established fact * sufficient to justify the 
inference that the plaintilf wa* alwmt to leave the country, hi* arrest was 
warrantable, though In* offered testimony shewing, primâ facie, that In* had 
mi such intention.

The effect the decision of the Supreme Count of Canada in iivhibaltt 
v. Me!Alien (1802). 21 Can. S.C.It. 588. upon the question of reasonable 
and probable cause in an action for mal Holt* prosecution, i* to overrule 
the ileeision of the majority of the Court of Appeal in I Inin il Ion 
v. Vouai nra u < 1802), ID A.It. 2o:i. and to affirm the Ontario law in accord
ance with tlie views expressed by Armour. CM., and Street. .1.. in the Divi
sional Court, and the dissenting judgment of Burton, .I.A.. in the Court of 
Appeal in lin in il Ion v. Vouniiieaii. The question in itha>t ease was as to 
whether the defemhint had exerel*t*d reasonable care to inform himself of 
the fact* liefore he laid the information, and the question which it wa* 
unsuccessfully argued in .\rrhibnhl v. Mel.arcn should have ln*en sub
mitted to the jury was a* to the honest belief by the defemhint of the 
truth of the information U|mui which he acted in instituting criminal pro
ceeding*; but the same rule a* to when it i* proper to submit .these ques
tion* must apply to both of them ; (NIill v. Haalinya (IDI>7). 18 O.LIL 
322. 324. followed; Mirai It v. \orlh Haulern If. Vo. (1883 6). II Q.li.D. 
79, 44U. 11 App. Ca*. 247. explained a* in accord with Irehibahl v. I/e- 
harm) ; h'onl v. Van. Hxprcus. 21 O.L.It. 585. allirmed 24 D.LII. 162.

The Ontario law ha* undergone a radical change by a new clause in
troduced into the revised Judicature Act of ID 13. 3-4 Ceo. V. iUnt.) eh. ID.

Sir. 62 of the latter statute enact* that. “In action* for malicious pro
secution. the Judge shall decide all question* Isilli of lair ami fuel, neces
sary for determining whether or not there wa* reasonable and probable 
cause for the prosecution.

REX v. ALLEN.

•Vf» Uninmriek Supreme Conrl. Lamiry. Met,roil. While. Harry, anil 
McKcoirn, -IJ. September 10, ID 13.

1. Aitkai. 1$ VI II—288)—tikot Nim ton iunmikmai.—< rimixai. vane—
I)KI.AY IX MOVI.XU ion LEAVE TO APPEAL.

A delay of two year* after the conviction in applying for leave to 
ap|H*al therefrom under sir. |o|D of the Criminal ( 'ode. I DIM), would 
not In* a ground for refusing to entertain an appeal lutsed upon 
the wrongful admission of the prisoner’s wife a* a witness against 
him. even if the t row n had not by const to an order granting
leave to appeal waived slleli objection.

2. Appeal (f VII MS—542)—Criminal trial—Inaiiminhiiii.k testimony.
In a criminal cane not of the class in which a wife may testify 

by virtue of the Canada Evidence Act or of the common law against
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N.B
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1013

Rex

Statement

her husband, the wrongful taking of the wife's testimony against her 
husband is n ground for a new trial under see. 1010 as a “substantial 
wrong.” if the evidence of the wife is material and of such a char
acter that it may have had an influence with the jury in leading 
them to find a verdict of guilty.

[Makin v. Attorney-General of «V.S.1V.. [1804] A.C. 57; and Allen 
v. The King, 11 Can. 8.C.R. 831, applied.]

3. Wit.nf.hseb (# I II—15)—Husband ok wife—Criminal trial.
In criminal cases of the class in which the wife is not competent 

as a witness against her husband, if she is called by the Crown and 
gives evidence although stating that she came to Court voluntarily 
and was willing to testify, the conviction cannot stand unless it 
clearly appears that the evidence she gave did not allect, and could 
not have affected, the result.

[Makin v. Attorney-General of N.&'.H’., 11R04| A.C. 57; and Allen 
v. The King, 44 Can. S.C.R. 331, applied.]

Appeal from a conviction for obtaining money upon false 
pretences upon a case stated by leave of the Court under sec. 
1016 of the Criminal Code, tried before Barry, J.. and a jury 
at the Saint John Circuit, November, 1910.

Defendant was indicted on seven counts and was convicted 
on the first, third, fifth and sixth. The first count was as fol
lows :—

John W. Alien at the city of Saint John in the city and county of 
Saint John and province of New Brunswick, on the twenty-second day 
of October, M10, did unlawfully and with intent to defraud obtain by 
false pretences rom AIliert M. Belding a railway ticket entitling a |»er- 
son to pass on a Canadian Pacific Railway train from the city of Saint 
John to Fredericton in the province of New Brunswick aforesaid, by repre
senting that his, the said John W. Allen’s family were in Fredericton, 
where also he ex pectin! to resume work, whereas in truth and in fact the 
family of the said John W. Allen were not in Fredericton, nor had he 
the said John W. Allen been working there as he the said John W. Allen 
well knew at the time when he did so falsely pretend as aforesaid, nor 
did he the said John XX'. Allen go to Fredericton.

The third and fifth counts were similar and the sixth count 
was as follows :—

The said John XV. Allen at the city of Saint John aforesaid on or 
about the twenty-seventh day of Octolier last did unlawfully and with 
intent to defraud obtain by false pretences from Joseph II. Prichard a 
railway ticket entitling a person to pass on a Canadian Pacific Railway 
train from the city of Saint John to Fredericton aforesaid by repre
senting that he had a job in Fredericton and it was necessary to go that 
night, whereas in truth and in fact the said John W. Allen had no job 
or employment in Fredericton and did not intend to go to Fredericton that 
night and did not go, as lie the said John XV. Allen well knew at the time 
when he did so falsely pretend as aforesaid.

After conviction in December, 1910, defendant was allowed 
his liberty on recognizance of himself and his sister to reappear 
at any subsequent Circuit Court to receive sentence, and on 
November 27, 1912, on motion of the Attorney-General, de-
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fendant was brought into tin* Circuit Court at Saint John 
and sentenced on all four counts to a term of two years in the 
penitentiary. Before sentence was passed, application was made 
on behalf of the defendant to reserve a case for the Supreme 
Court en banc on the following grounds :—

Improper admission <if evidence:—
(a) of Alberta Allen. Iteing wife of the accused John W. Allen, and 

having lieen subp»‘iinvd and |irodiieei| In the pronectltion at the trial 
of her hiisbund upon a charge of obtaining money by false pretences, who 
was thereby compelled to give evidence against her husband :

( b) of Alberta Allen, being wife of the accused John W. Allen and 
therefore not a competent witness for tin* prosecution upon the trial of 
her husband upon a charge of obtaining money by false pretences.

This application was refused by the trial Judge as it was 
thought to he a case in application might better be
made to the full Court.

Leave to appeal was granted by this Court on February 
11, 1913, with the consent of the Attorney-General and a case 
stated upon the grounds set out.

It appeared that the defendant’s wife had been suhpienaed 
by the Crown and gave evidence for the prosecution at the 
trial. Counsel for the defendant objected that she was not a 
competent or compellable witness. Witness stated that she 
came to Court voluntarily and that her evidence was purely 
voluntary' and that no inducement or threat had been offered 
to her. Her evidence was to the effect that neither she nor her 
children had ever livel in Fredericton and that the defendant 
had not supported his wife or family for some years.

E. C. Wry man, for the defendant, moved to set the
verdict.

Grimmer, A.-G., for the Crown :—No appeal should la* al
lowed because the verdict was given two years ago, and no 
appeal was taken until the sentence was given. There is no 
time limit for taking an appeal but it should be taken promptly. 
Under sec. 1019 of the Criminal Code no conviction shall be set 
aside for improper admission of evidence unless some substantial 
wrong or miscarriage was thereby occasioned, and under sec. 
1020, where some counts only are affected the Court may give 
separate directions as to each count.

[White, J. :—The wife’s evidence does not s< in to bear on 
the sixth count.]

Grimmer, A.-G. :—The verdict upon the sixth count at least 
should stand.

[Barry, J. :—There was no other evidence that the wife and 
family did not live in Fredericton.]
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N. B White, J. :—In Makin v. Attorney-General for Sue South
S. C. 
1913

Walest 118941 A.C. 57, it is held that the verdict must be set 
aside unless the evidence is such that it could not have a material

Rex
hearing.

Allen.
McKeown, J. :—The wrong admission constitutes a sub

stantial wrong. lie referred to Alim v. The King (1911), 44
Argument Can. S.C.R. 331.]

Weyman, in reply :—The false pretence as to facts depends 
on the wife’s evidence. The false representation in the sixth 
count was that defendant had a job in Fredericton. The wife’s 
evidence is the only evidence that hears on the point. Section 
1020 of the Code applies when only one count is affected. 
Here four counts were heard collectively. A separate direction 
could not lie given as the sentence here was not apportioned. It 
is in law a substantial wrong to put a man’s wife on the witness 
stand : Reg. v. Gibson, 18 Q.H.D, 537.

Landry, J. :—I not only agree with the conclusion arrived 
at and expressed by my brother White, that if the evidence of 
the wife in itself has been looked to by the jury, or if they have 
been influenced by it at all in arriving at the conclusion they 
did, there should be a new trial; but I go a little further in my 
opinion ; I think the inception of the evidence, the swearing 
of the witness—that is. having the wife of the prisoner there 
against his objection, and not at his request—is not what may 
lie technically called an improper reception of evidence in that 
sense of the term, but that it is an illegal proceeding, being 
contrary to the statute. It is more the improper admission of 
an incompetent witness, than the improper admission of evi
dence. Therefore, on that ground. I think there ought to be a 
new trial in this case.

McLeod, J. :—I agree that this appeal must be At
common law the wife was an absolutely incompetent witness 
against her husband—except in a few cases of which this is not 
one. The statute is an enabling one and allows the wife to be 
called by her husband on his own behalf hut does not authorize 
the Crown to call her.

It was improper for the Crown to call the wife as a witness 
against the defendant in this ease. The evidence the wife did 
give was in fact important and was a part of the evidence on 
which he was convicted and therefore as she was not a proper 
witness there must lie a new trial. 1 however base my judgment 
on the broader ground that the wife was an illegal witness 
called by the Crown to give evidence against her husband and 
did give evidence against him and this of itself renders the 
trial bad.

D2C
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It was contended that sin* said she was a voluntary witness, 
hut that makes no difference because she wax incompetent to 
give evidence against her husband in this ease. As a matter 
of fact, however, she was subpa-med hv the Crown and attended 
under the subpmna. There should he a new trial.

White, .1. : This case was tried at the Saint John Circuit, 
before Mr. Justice Barry, in the month of November. 1910. 
The prisoner was indicted upon an indictment containing 
seven counts, and was convicted upon the first, third, fifth and 
sixth counts,—the second and fourth being withdrawn, and a 
nolle prosequi having been entered upon the seventh one. All 
the counts under which the prisoner was convicted charged him 
with the offence or crime of having obtained money under false 
pretences. At the trial the Crown called and examined as a 
witness the wife of the accused and it appears from the record 
before us that this witness, tin* wife of the prisoner, was present 
under a subpoena issued by the Crown. It would appear from 
her statement that sin* gave her evidence in a sense voluntarily ; 
but it is also clear that she gave it without the consent, and I 
think 1 might say gave it against the expressed will of the 
prisoner, declared through his counsel. It is clear, at all events, 
from what is before us, that the witness cannot be regarded as 
in a sense a witness on behalf of the prisoner. After conviction 
tlie prisoner was allowed to go on suspended sentence, on his 
own recognizance, to appear when called upon for sentence; 
and in November, 1912, he was sentenced before Mr. Justice 
Barry to a term of imprisonment on all of the counts, without 
apportioning his sentence in respect of the several counts. At 
the time of the sentence application was made to the learned 
Judge to reserve a case, but leave was refused; not because the 
learned Judge thought the question was one in respect to which 
a case might not properly be reserved; but because in bis opinion 
it was the simpler and better way, under the circumstances, 
that the prisoner should apply to tin- Court. Application was 
made to the Court, and the case is now before us as a case re
served.

The main question we have to determine is whether or not 
the conviction can stand, in view of the fact that the prisoner's 
wife was called and gave evidence as a witness, as I have stated. 
There is one other point raised by the Honourable the Attorney- 
General, and that is, that having waited for two years Ix-fore 
applying to reserve a case, the Court cannot, or at least ought 
not, to entertain a reserved case.

Dealing with the second point first I think that, the Crown 
having consented to a case being reserved, it is too late now to 
raise that point. Moreover, under the circumstances of this
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cast*, having in mind the care which Courts properly exercise 
to see that prisoners upon trial can only be convicted and suffer 
punishment when they have been convicted by evidence that is 
legal and proper evidence. 1 think we ought not to give effect, 
even if the point were not raised too late, to that second objec
tion.

The only point remaining, therefore, to consider is the 
question as to the effect of the evidence given by the wife. It 
is quite clear that at common law the wife was an incompetent 
witness either for or against her husband. Under our statute— 
that is, the law as it now stands—she is made a competent wit
ness on behalf of her husband ; but the statute does not make 
her either a competent or a compellable witness against her hus
band. It only alters the common law in so far as is expressly 
stated in the statute; and therefore we arc all of opinion that 
this evidence was improperly received.

It was urged by the Attorney-General that under sec. 1019 
of the Code we might, and indeed should, sustain the con
viction because the evidence of the wife was not the only evi
dence to establish the charges laid against the prisoner in the 
indictment, as there was abundant evidence to sustain the con
viction, without the evidence of the wife.

The case of Makin v. Attorney-General for New South 
Wales, 63 L.J.P.C. 41, (1894] A.C. 57, and the cast; of Allen 
v. The King (1911), 44 Can. 8.C.R. 331, both shew that if the 
evidence of the wife is material and of such a character that it 
may have had an influence with the jury in leading them to 
pronounce a verdict of guilty, the verdict cannot stand, even 
though there be ample evidence to have warranted the jury in 
arriving at the same conclusion, apart altogether from tin* testi
mony of the wife. Before we could hold, that despite the 
improper reception of the evidence of the wife we would sustain 
the verdict, it must appear clearly, and beyond question, that 
the evidence she gave did not affect, and could not have affected, 
the result. If the wife had only given evidence as to some 
immaterial point, or testimony directed to establish merely some 
formal question not bearing directly upon the question of the 
guilt or innocence of the accused, then, possibly, we might hold 
that the conviction could stand; but that is not the diameter of 
the evidence given here. Therefore, the conviction and sentence 
thereon will be set aside and a new trial will be granted upon 
the counts on which the prisoner now stands convicted.

Harry, J. :—I wish to say that while I agree entirely with 
what has been said by my brother White, I think that the evi
dence of the accused’s wife was improperly admitted, and 
that such admission operated prejudicially to the accused upon
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a material issue, although the evidence which was properly 
admitted at the trial, without the wife’s evidence, may have 
warranted the convietion of the accused upon the sixth count 
of the indictment. The appeal, in my opinion, should be allowed, 
the conviction quashed, and a new trial granted.

McKeown, J., agm-d 
White, J.

with tin* judgment delivered by

. Conviction set aside and 
new trial ordered.

Ex parte WILLIAMS.

Hritish Columbia Supreme Court, Morrison, 7. July 3. 1913.

1. Land titles (§ VI—60) Plans—Subdivision Document affecting
ONLY PART OF LOT.

A mortgage covering only a part of a lot designated in a registered 
subdivision plan may In* registered under see. 100 of the Land Registry 
Act. 1911, eh. 127. where arrompanied by a map or sketch shewing the 
portion nlTected. without tiling a plan of re-subdivision under sec. 90 
making such part a separate parcel thereunder.

Petition for a direction to the district registrar of titles to 
register a mortgage of a portion of certain lots designated upon 
a registered subdivision plan.

IV. J. Whiteside, K.C., for petitioner.
//. C. llanington, for the registrar, contra.

Morrison, J. :—The petitioner, who is owner in fee simple of 
certain lots in the city of New Westminster, has executed a mort
gage of a portion of them, particularly described in the mortgage. 
The district registrar of titles declines to register this mortgage, 
assigning as his reason that registration of a portion of a lot 
shewn on a deposited subdivision plan cannot be effected ; that 
a re-subdivision plan must be first deposited under sec. 90 of the 
Land Registry Act. Mr. Whiteside, for the petitioner, contends 
that the plan attached to the mortgage is not a statutory re-sub
division of the character dealt with in see. 90; that the section 
which governs his application is sec. 100. 1 am inclined to agree 
with him. Surely an owner may encumber any designated por
tion of his property without necessitating a statutory re-sub
division, or any division such as is contemplated by sec. 90. The 
plan attached to the mortgage Is of no further use after the 
mortgage is paid, nor is the contingency of foreclosure an answer 
at this juncture. The plan in question is not a substitute for 
previously deposited plans, or any portion of them. The prayer 
of the petitioner is granted.
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Morrison, J.

Petition granted.
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PORTERFIELDS v. HODGINS.
Ontario Supreme Court. Lennox. ,/. October 24. 1013.

I. Ansk.nmkxtk kok < hkihtokk (| VIII A—14a\—Priority or < i.aimh—
WAOKM—RllillTN or AHHIli.XKK OF CLAIM FOB.

A preferential claim for wages earned within three months of a 
debtor’s assignment for the benefit of his creditors, carries with it 
its priority on a transfer lieing made thereof, and the transferee, al
though lie acquired the claim Indore the debtor made the assignment 
for creditors, is entitled under the Wages Act, 10 Kdw. N il. cli. 72, 
It.S.O. 1014. ch. 143, to priority over the debtor’s ordinary creditors.

["The IIVisp,” L.R. 1 Ad. & Ecc. 307. applied. |

Action by the assignee of the wages-claims of a number of 
employees of the Goderich Wheel Rigs Limited, an incorpor
ated company, against the assignee for the general benefit of 
creditors of that company, for a declaration that, under the pro
visions of the Wages Act, 10 Edw. VII. ch. 72, the plaintiff was 
entitled to be paid the amount of the wages-claims assigned to 
him, in priority to the ordinary or general creditors of the com
pany.

Judgment was given for the plaintiff.

M. K. Cowan, K.C., and Charles Oarrow, for the plaintiff.
W. Proudfoot, K.C., for the defendant.

October 24. Lennox, J. :—The defendant is assignee for the 
general benefit of the creditors of the Goderich Wheel Rigs 
Limited, an incorporated company. The assignment was exe
cuted on the 17th May. 1913. On the 21st April, 1913, nearly 
one hundred of the employees of this company, having various 
sums owing them for wages payable that day, sold and assigned 
their respective claims to the plaintiff for valuable considera
tion.

The defendant, as assignee of the company, admits the plain
tiff’s right to rank as as ordinary creditor upon the assets of 
the company; hut the plaintiff claims that under the provisions 
of the Wages Act, 1910, 10 Kdw. VII. eh. 72, he is entitled to he 
paid in priority to the ordinary or general creditors of the com
pany.* No direct authority has been referred to, and it is said 
that the question is a new one.

The objections urged by the defence are: that, the wages

•Section 3 of the Act: “Where an assignment is made, for the general 
lienetit of creditors, of any real or personal property, the assignee shall 
pay. in priority to the claims of the ordinary or general creditors of the 
assignor, the wages of all |arson* in the employment of the assignor at 
the time <>f the making of the assignment, or within one month before the 
making thereof, not exceeding three months' wages, and such person* shall 
rank a* ordinary or general creditors for the residue, if any, of their 
claims.”
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having been purchased and the assignment thereof obtained 
before the date of the assignment for the general benefit of cre
ditors, the right to preferential treatment did not then exist, 
and cannot be taken to be vested in the plaintiff; and that this 
right is not assignable.

It is admitted that the wages in question were earned within 
three months, and the assignors of the plaintiff were all in the 
employment of the company within one month next before the 
assignment for creditors. It is also stated and admitted that, 
after the sale to the plaintiff, some of these wage-earners were 
again in the employment of the company, and that they also 
claim in priority to general creditors for these subsequent earn
ings. In no case, however, do the claim of the plaintiff and 
the subsequent claim of the employee together amount to as 
much as three months’ wages.

I am unable to see why the plaintiff should not enjoy all the 
rights and advantages which his assignor would have enjoyed 
had he retained his wages-claim.

It is not a new right arising after the assignment for credi
tors, but a statutory security, always existing during the ser
vice, which may or may not have to be enforced, and is always 
available in case of need ; it is a statutory lien upon the assets 
of the employer, as a mortgage is a lien upon land of the mort
gagor, a lien though the land may never have to be resorted to 
for payment. There is nothing personal about it. It is not that 
the wage-earner may rank upon the estate or collect from the 
assignee, but that (10 Edw. VII. eh. 72. see. 3) “the assignee 
shall pay, in priority . . . the wages of all persons in the 
employment of the assignor.” etc.; and sec. 4f> of the Convey
ancing and Law of Property Act, 1 Geo. V. eh. 2.1. embodying 
a policy which we adopted in Ontario in 1872 (31 Viet. eh. 12), 
expressly provides that an assignment shall “pass and transfer 
the legal right to such debt or chose in action . . . and all 
legal and other remedies for the same.”

In the American and English Encyclopa-dia of Law, 2nd 
ed., vol. 2, p. 1084, it is said : “By a complete assignment of a 
chose in action the whole interest of the assignor in the thing 
assigned passes to the assignee, and also the security for the 
debt, for it is a familiar and well-settled rule of law that the 
assignment of a debt carries with it every remedy and security 
for such debt available by the assignor as incident thereto, al
though they are not specially named in the instrument of as
signment;” and, after citing a numlfcr of authorities, princi
pally American, it is added, at p. 1087 ; “If a mortgagee assigns 
a debt, to secure the payment tor which a mortgage is given, 
whether the same be done before or after forfeiture, the equit
able interest of the mortgagee passes to the assignee.”

53—14 D.L.H.
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The case of **The Wasp” (1867), L.R. 1 Ad. & Ecc. 367, 
clearly illustrates tliis principle. The statute 24 Viet. eh. 10 gives 
the Court of Admiralty jurisdiction to entertain a claim for the 
building or repair of a vessel, if at the time the suit is insti
tuted the vessel is under arrest. This claim was for building, 
and the vessel was under arrest; hut before tin- arrest the plain
tiffs assigned this claim to bankers, on behalf of whom they now 
sued as bare trustees; and after this assignment they became 
bankrupt. It was argued, as here, that at the time of the as
signment to the bank the plaintiffs had no claim against the 
vessel, as it was not then under arrest ; that no such right there
fore passed to the bank, and that therefore it subs» quently 
passed to the trustees for creditors. Dr. Lushington said: “The 
objection ... is, that at the time of the assignment to the 
bank the plaintiffs had no claim against the vessel to assign, 
as they had not commenced proceedings against her . . . and 
could not commence proceedings by reason of the vessel not 
being under arrest ; that the claim against the vessel did not ac
crue until after the plaintiffs had executed the deed in favour of 
their creditors, and consequently that the claim passed to the 
trustees for the creditors. It seems to me, however, that the 
assignment by the plaintiffs to the bank of the causes of action 
would carry with it all right of action to recover the debt, in
cluding any right for that purpose to proceed against the vessel 
which might then be, as it were, inchoate, but which might sub
sequently be complete.”

The statute is for the benefit and security of the workman. 
Why should he not be allowed to obtain full value of his earn
ings? Why should he be compelled, in case of stress, to sell out 
for tithe of what is coming to him ?

l/,Lorty v. Todd 1912 . 7 l> LB 344, l <» W.N. 172; //-yd 
v. Millar (1808), 20 O.R. 735; Heifeld v. International Cement 
Co. (1808), 70 III. App. 318, at p. .323; In re Westland (1000), 
00 Fed. Repr. 300, at p. 400; Wilson v. Doblc (1010), 13 W.L.R. 
200; Arhuthnot Co. v. Winnipeg Manufacturing Co. (1006), 16 
Man. L.R. 401; National Supplg Co. v. Ilorrobin (1006), 16 
Man. L.R. 472; and In re Brown (1870), 4 Benedict (I)ist. Ct. 
N.Y.) 142, may be referred to. The Brifeld and other American 
cases generally turn upon provisions in their statutes which are 
not in ours.

There will be judgment for the plaintiff with costs, declar
ing that he is entitled to rank as a preferred creditor. I think 
that the defendant acted in good faith, and was quite justified 
in awaiting the judgment of the Court before adopting this 
construction.

Judgment for plaintiff.
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DRINKLE v. STEEDMAN. SASK.

Saskatchewan Supreme Court, lluulInin, fLament, ami Hroirn, s. (’.
November 15, 1013. 1018

1. SPECIFIC PERFORMANTE f 6 I K 1—30)—CONTRACT I ok KF.VI. PROPERTY’—
Time of essence—Relief from forfeit! re.

In an action for ap<*citic per forum nee of an ngrceinent for the an le 
of land containing a forfeiture clause in tin* event of non-payment of 
instalments of the purchase money as they fall due, the provision is 
u penal one against which the court has jurisdiction to relieve the 
purchaser, not only from the forfeiture of the land itself hut from the 
forfeiture of purchase money paid.

[ Kilmer V. H.C. Orchard In min Co.. | |!U3| A.C. 31», 10 D.L.R. 172;
Ho i/d v. Richard*, 13 D.L.R. Htl5; Hr Payenham (Tint turn) Pork Co..
L.R. H ( h. 1022, followed; Hall \. Turnbull. 2 S.L.R. HO; Hnkema \.
Cherry. 5 S.L.R. 01. distinguished; Steele v. McCarthy, 1 S.L.R. 317, 
overruled.]

2. Forfeiture (8 1—4)—Remission of—Aiisen» i: of i.acues—Realty

Where the pavnuuit of the purchase money outstanding and in 
ti-n-st will compensate the vendor for default in a stipulated payment 
under an agreement for the sale of land and the purchaser has made 
out a proper case for the intervention nf the court and has not dis- 
entitled himself to relief by laches or delay, the court may. on pax 
ment of the amount ascertained to lie due under the contract relieve 
him from the forfeiture occasioned by his default.

|Kilmer v. H.C. Orchard Land* Co., [1013) A.C. 31». 10 D.L.R. 172;
Ho yd v. Richard*, 13 D.L.R. 805; He. Pagcnham (Titanich) Pork Co.,
L.R. 8 (h. 1022. followed; Steele v. McCarthy, I S.L.R. 317. over 
ruled.]

Appeal by the plaintiff from the judgment of Newlands, J.. statement 
refusing relief against a forfeiture. The original action was for 
specific performance of an agreement for the sale of land.

The appeal was
J. F. Frame, for appellants.
O. M. liit/fiar, K.C.. for respondent.

The judgment of the Court was delivered by
La mont, J. :—This is an action for specific performance of umont. j. 

an agreement for the sale of land. By an agreement in writing 
James Campbell White (since deceased) agreed to sell to one 
Tom Loveridge the south-west quarter of sec. 5, township 37, 
range 5, west of tin* 3r»l, for the sum of $16,000, payable $1,000 
cash; $1,000 on December 1, 1010, and the balance in five etpial 
annual instalments of $2,81 Kl each. The agreement contained 
the following provision :—

And it is further agree»I that in case the purchaser shall at any time 
make default in any of the paynmnts bv himself herein agre»-»i to Is- paid 
or in any part themif or in the performance of any of the covenants 
herein contain»*»!, the vendor shall In* at liberty at any time after such de
fault, without notice to the purchaser, either to cancel this contruct and 
<h*clare the sunn* void ami to retain any payments that may have been 
math* on account themif as and by way of li»|ui»late«l damages and retain

A2C
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all improvements, or proceed to another sale of the land either by public 
auction, tender, or private contract, and the deficiency, if any, canned by 
such resale, with all cost*, charges nnd expenses attending the Maine or 
caused by such default, hIuiII be made good by the purchaser.

The agreement also provided that 
if the vendor shall see lit to declare this contract null and void by reason 
of*the purchaMor's default, siu-h declaration may Ik* made by notice from 
the vendor addressed to the purchaser directed to the post olllee hereinbe
fore mentioned.

The cash payment was made. On January 34. Loveridge as
signed all his interest in the above described lands and in his 
agreement with White to the plaint ills. On January 20. 1910, 
James Campbell White died, and on April 8. letters of adminis
tration for his estate were granted out of the Surrogate Court 
of the county of Wentworth, in the Province of Ontario, to the 
defendant, who as administrator, on July 22, approved of the 
assignment from Loveridge to the plaintiO's. These letters of 
administration, however, wen* not re-sealed in this province 
until May 25, 1911. On December 1 following, the next pay
ment under the agreement fell due. The plaint ill's did not make 
it. On December 15, the defendant, through his solicitors, 
wrote to tin* plaintiffs declaring the agreement null and void. 
This notification was received by the plaintiff W. R. Drinklc 
on December 21. On the same day Drinkle remitted to the de
fendant by bank «Iraft the sum of $1,954.26, being the pay- 
ment due December 1, and interest to Decern lier 31. This the 
defendants refused to accept. On January 30, 1912, the plain
tiffs again tendered the amount due, which was again refused. 
Subsequently they brought this action claiming specific perform
ance, or, in the alternative, damages.

The action was tried before my brother Newlunds, who held, 
following the decision of this Court in Steele v. McCarthy, 1 
Sask. L.K. 317. that he could not relieve the plaintiffs from the 
forfeiture of their interest in the land. From that judgnmnt 
the plaintiffs now appeal.

On the argument in appeal, the two main contentions ad
vanced on behalf of the plaintiffs were, (1) that since the judg
ment appealed from herein was given, the Privy Council, by 
its decision in Kilim r v. H.C. Orehard Lunds Co., (1913) A.C. 
319, 10 D.L.R. 172, had overruled the principh* laid down in 
SteeL' v. McCarthy, 1 S.L.R. 317, and (2) that in any case the 
notice of cancellation given by the defendant was insufficient, 
because he had not at the time the notice was given been granted 
letters of administration in this province, and was therefore not 
in a position to «leal with the lamls.

In Steele v. Met'artlnj, 1 S.L.R. 317, this Court decided that 
where an agreement contains what is commonly called a can-



14 D.L.R.I Dkixki.k v. Stkkdman.

cellation clans.-, and the vendor puts an end to the agreement in SASK. 
accordance with the terms of that clause, the Court cannot ^7
relieve the purchaser from the forfeiture of his interest in the ,yl;j
land. In n numlier of subsequent cases it was held that the -----
Court could relieve against the forfeiture of the sums of pur- Crinkle 
chase-moiu'.v paid. Sec Hull v. Turn bull, 2 S.L.Iv SÎ». and Steedmaw, 
Knkema v. Cherry, 5 8.L.K. til. —

In Kilnur v. Ilrilish Columbia Oreliunl La mis Co., | 19111 | Umont- 
A.C. 1119, 10 D.L.K. 17-, the agreement provided that, unless 
the instalments of purchase money were punctually paid, the 
agreement should he null and void, and all payments made 
should he forfeited to the vendor. Default was made, and the 
vendor declared the agreement at an end and brought an ac
tion for a declaration that it no longer was binding. Kilmer 
counterclaimed, and asked for specific performance, and brought 
the payment in respect of which default had lieen made into 
Court. Their Lordships held, following /t\ />«</# ahum t Thames)
Ihtrk Co., L.R. 8 Ch. 1022, that the provision was in the nature 
of a penalty against which the Court could, and under the cir
cumstances of that case, should, relieve the purchaser; and they 
directed the agreement to Is* specifically performed. The prin
ciple adopted by the Court was that laid down by Mellish.
L.J., in the l)ugt ahum ease, L.R. 8 Ch. 1022. at 1025, when* lie

I have always umlerstiKHl that where there is a stipulation that if on 
a certain «lay an agreement remains either wholly or in part tiii|s*rformeil. 
in wliieli east* the real damage may Is* either very large or very trilling, 
there is to Is* a certain forfeiture incurred, that * ion is to he
treated as in the nature of a penalty.

Ill his Laws of Kngland, vol. 111. pp. 151 ami 152. Lord 
Halshury says :—

Any clause forfeiting an interest in pro|N-rly on non pax nient of money 
is treated in fruity as penal, and relief w ill Is* gixen on pax ment of the 
motley with interest and eoiii|K*nsalion for the delay.

In his argument before us. counsel for the defendant Steed- 
man contended that the notice to the plaint ill's, declaring the 
agreement at an end, was nothing more than a rescission by him 
of the contract in a won lance with a power to rescind reserved 
in the agreement, and that then*fon* it should be upheld, lie 
endeavoured to account for the decision in the Kilmer case by 
saying that this point had not Itccn raised Itefon* their Lord
ships. If the argument that it was simply a case of rescission 
had been maintainable, 1 do not think it would have escaped 
the notice of the learned counsel who argued the Kilnur case, 
much less that of their Lordships. It is also suggested that the 
Kilmer case is distinguishable from the pn*sent one on the 
ground that in that ease the action was brought by tbe vendor,

C0D
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while in the present case the action has been brought for specific 
performance by the purchaser. 1 cannot see that the form of

Drinklk

Steedman.

action can have any bearing on the matter. If the purchaser 
has a right to have the clause declared penal in its character, his 
right must lie the same, irrespective of whether he claims re

La mont, J, lief in the first instance or by way of counterclaim. If the 
vendor was seeking the indulgence of the Court, the Court, 
while granting his request, might impose terms upon him. Hut 
when* In* seeks a declaration that the agreement is at an end, 
the Court cannot grant that request and impose ils a term 
thereof that the agreement shall be specifically performed. The 
result, therefore, in my opinion, is. that the Court has juris
diction to relieve a purchaser from the forfeiture of his in
terest in the land itself as well as from the forfeiture of the 
purchase-money paid, and that Stale v. McCarthy, 1 S.L.R. 
317, upon that point must be considered as having been over
ruled. Sec also Boyd v. Richards, 13 D.L.R. 865.

The Court having jurisdiction to grant relief and direct 
specific performance of the agreement, the only question to he 
determined is, have the plaintiffs made out a proper case for 
the intervention of the Court? The plaintiffs promptly re
medied their default by tendering the instalment of purchase- 
money due. They have also under the circumstances been 
reasonably prompt in applying to the Court for relief. I can
not, therefore, find that they have been guilty of laches in any 
respect ; and accordingly they are entitled to succeed.

The appeal should therefore, in my opinion, be allowed. A 
reference should lie had to the local registrar to ascertain the 
amount due to the defendant under the agreement, ami upon 
payment of that amount by the plaintiffs they will lie relieved 
from the forfeiture occasioned by their default and the defen
dant’s notice.

Appeal allowed.

SASK. SWIFT CANADIAN CO. v EASTERBROOK.

SC.
1913

Saskatchewan Supreme Court. Itaultain, C../.. Xrwlands, La mont and
El wood. ././. iVorember 15, 1913.

1. Pleading (| 11111—309)—Estoppel—Setting up constituent facts.
A plea of estoppel must allege nil fnctn upon which the party re

lie* as constituting the estoppel, ami consequently if a defendant, 
sued for the price of goods sold ami delivered, desires to set up 
that the defendant had. on receiving a statement of account rendered 
by the plaintiff after the date of the charges in question paid the 
amount of same and had destroyed vouchers in faith of its being the 
entiie account, such facts must la* specifically pleaded in order to 
form an answer to the demand for items which were not In fact in
cluded in the account so rendered.
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Appeal by plaintiffs from tin* dismissal at tin* trial of their 
action, brought for goods sold and delivered.

The appeal was allowed, and judgment entered for plain
tiffs.

P. II. Gordon, for plaintiffs.
W. M. Marlin, for defendants.

The judgment of the Court was delivered by Nkwlandr, 
J. :—This is an action for goods sold and delivered of which an 
account was rendered. There is no denial of the plaintiffs’ 
claim in the defence ; and, therefore, the claim is admitted : 
rule 152$. The defence is an account stated on July 31, 1912, 
and payment in full ; an admission of a subsequent account and 
a tender of the amount due on that account, which amount is 
brought into Court ; and a plea of estoppel by reason of the 
above-mentioned facts. The trial Judge held the burden of 
proof to be on the defendants, and, after the trial, held that 
the plaintiffs were estopped from claiming that tin* account 
settled was an old account due on December 11, 1911 ; and he 
gave judgment for the defendants.

Upon the facts as pleaded, there was. in my opinion, no 
estoppel, these facts amounting only to a statement of account, 
and a payment of the amount as stated, which would not pre
vent the plaintiffs from proving that such account was so 
rendered by mistake. The defendants gave evidence that, upon 
receiving a receipt for this account, which, they claimed was 
the whole amount due, they destroyed all prior accounts, and 
that they had no records of prior transactions.

If these facts had been pleaded, the plea of estoppel would 
have been a good one, as they would have thereby shewn that, 
on account of the plaintiffs' action, they bad altered their 
position to their detriment, having destroyed the evidence by 
which they could prove the settlement of account. As this was 
not done, and as a plea of estoppel, to be a good one, must allege 
all facts upon which the defendants rely to prevent the plaintiffs 
from recovering (Bullen & Leake, p. 946), the plaintiffs are not 
estopped ; and, their account being admitted by the pleadings, 
the defendants have to rely upon their defence of payment, 
which they have not proved ; and, therefore, the plaintiffs are 
entitled to recover. 1 do not think that the finding of the trial 
Judge that the letter of August 19, was false to the plaintiffs’ 
knowledge, and that, “to induce the defendants, to pay a debt 
which they denied, the plaintiffs represented it as a balance of 
an open account which would close the business to July 31, 
and, in order to cover their duplicity, invited the defendants to 
be foolish enough to return the letter which was the only evi
dence of it,” was supported by the evidence. I’pon the strength
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of this finding, he held that “a representation knowingly false 
casts upon the plaint ill's the onus of proving that the defendants 
did not act on it to their detriment,” and that the plaintifls had 
not removed that onus.

The letter in question was a circular in the following 
words :—

We are now making yearly audit of our hooka, and are deeiroua of 
having verified all open accounts as at the elose of business, July 31.

The balance in your account on that date was debit $12.20.
Kindly compare with your records and return this letter in the en

closed stamped envelope, giving full particulars, should there he any 
discrepancies.

Yours respectfully,
Swift Canadian Co. Ltd.

J. II. Northcott, 
Travelling auditor.

I can sec no evidence of duplicity in this circular; and, 
therefore, can ace no grounds for putting the burden upon the 
plaintifls of proving that the defendants did not act upon 
it to their detriment; and, as they proved that this circular 
was for an old account which was overdue, and had no refer
ence to the current account upon which the action is brought, 
the burden of proving payment would still be on the defend
ants; and, as they did not prove the same, the appeal should be 
allowed and judgment given for plaintifls with costs.

Appeal allowed.

CANADIAN PACIFIC R. CO, appellant, defendant v. KERR, respondent, 
plaintiff.

(Decsion No. 2.)

Supreme Court of Canada. Idiugton. Duff. Anglin, and Hrodeur, 
Xovcmltcr 10, 1013.

1. Railways (8111)—75)—Fikkh—Origin from locomotive—Inference.
The fact that no lire was seen at or near a railway track until a 

few minutes after the passing of a railway locomotive which had not 
Ihh'ii recently inspected, justifies an inference, where no other cause 
seemed probable, that the fire originated from sparks from such en
gine, so as to fix the railway with liability under aec. 208 of the 
Railway Act. RAC. lot hi. ch. 37.

I Kerr v. Canadian Pacific It. Co.. 12 D.L.R. 425. affirmed; \ational 
Trunt v. Miller, 3 D.L.R. 00, referred to.]

2. Appeal < 6 VII .13—100)—Question not raised iiklow—Cache or ac-

A question not raised in the court appealed from will not Ik» con
sidered by the Supreme Court of Canada when not mentioned in the 
factum, ami when all evidence pertaining to such question had, by 
consent of the parties, been omitted from the ap|H-al liook.

Appeal by the defendant from the judgment of the Court 
of Appeal of British Columbia, Kerr v. Canadian Pacific R. Co.t
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12 D.L.R. 425. against it for a fire said to have been started by 
sparks from a locomotive, and resulting in tin* destruction of 
standing timber.

The appeal was dismissed.
/. F. Ilvllmuth, K.C., for appellant, defendant.
Travers Lewis, K.C., and A. li. Macdonald, for respondent, 

plaintiff.

IDINOTON, J.:—When a plaintiff complaining of the destruc
tion of property, by fire started by a railway locomotive, proves 
that the fire in question was not apparent to anyone there pre
sent, until after the locomotive charged with being the cause 
thereof, had passed the place of the tire's origin, and immedi
ately, or within half an hour thereafter, the tire is discovered to 
have been but recently started, within a hundred feet or so of 
the railway track so run over, and no other cause thereof is 
visible, a prima facie case has been established which must be 
met by something more than idle suggestions or guesses about 
the effect of the ordinary current of the wind in collision or 
conflict with the currents created by the speed of the train and 
that radiating from the smoke stack; or the possibilities from 
the pipe ashes of a possible hunter, where no one hunted ; or 
of the cigarettes or matches of a possible fisherman where there 
were no fish, or other imaginary causes of the fire. Nor is 
such a cause of action so proven to be defeated by the adop
tion by the railway company of “modern and efficient appli
ances.” in such latter case, and in the absence of being guilty 
of any negligence, the company complained of is absolved from 
any greater liability than five thousand dollars. I think the 
learned trial Judge and the Court of Appeal appreciated the 
evidence and applied the law correctly in this regard.

We are asked now. though no such ground was taken in the 
appeal below, and it is not even mentioned in the appellant's 
factum herein, to entertain an appeal in regard to respondent 
Kerr’s damage localise lie is only a resident pre-empt or. He 
sued as such and claimed damages accordingly. The learned 
trial Judge, as well as the parties, proceeded throughout upon 
the basis of the party entitled to recover having his damages 
assessed according to the value of the timber destroyed on his 
land. Kerr, Isung in occupation of his land and in good stand
ing as pre-empt or, clearly was entitled to most substantial dam
ages for the destruction of the timber. Whether the mere 
speculative chance that he might fail to complete his purchase or 
not, should affect or lessen the claim for full value of the timber, 
never entered the minds of any of those concerned at the trial. 
Such a view or possibility should not be entertained now after 
all that has transpired.
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Tin* a I Icon I reversal of this Court in the recent ease of 
National Trust Co. v. Milter, Schmidt v. Miller, 3 D.L.R. 69, ap
parently relied upon by the learned trial Judge, does not affect 
the matter of such a claim as I assume the plaintiff here sets 
up by his pleading. For my part, in that case l happened to 
dissent from the majority, yet pointed out the possibility of a 
claim being so founded even by the owner of a licensing loca
tion.

I agree with the learned trial Judge, the pre-einptor in 
good standing and in possession stands on much higher ground, 
and I think his claim in such case can fall little Mow that of an 
absolute owner, at all events so near to that as to render it neces
sary to have raised the distinction at the trial. 1 may point 
out that he is given by see. 132 of the Crown Lands Act, an 
action for any trespass as if absolutely seised of the land in
dicating how extensive the rights are which he holds in relation 
to the timber on his land. In my view it is not necessary 
to pursue the inquiry further and determine exactly how far 
his contract, read in the light of this action, might carry the re
spondent, though this is not an action of trespass.

The appeal should be dismissed with costs.

Dr FF, J. :—I think there is sufficient evidence to support the 
inference drawn by the learned trial Judge as to the origin of 
the fire.

As to the point raised by Mr. Ilellmuth respecting the dam
ages awarded to Kerr, I think that point is not open. The 
learned trial Judge may have incorrectly interpreted the de
cision of this Court in Nati<mal Trust v. Miller, Schmidt V. 
Miller, 3 D.L.R. 69, as involving the proposition that where 
standing timber is destroyed, or taken away, through or by a 
wrongful act. the person who is in possession of the land upon 
which the timber stands, is entitled to recover the full value of it 
from the wrongdoer, notwithstanding the fact that he has only 
a limited interest in the timber, such, for example, as a non
exclusive right to make use of it for a limited purpose. 1 do 
not think that proposition can now In* maintained ; but. on the 
other hand, there can be no manner of doubt that a pre- 
emptor would be entitled to recover from a wrongdoer, destroy
ing timber growing on his pre-emption, the value of his interest 
in the timber, whatever that might be. I think the appellants, 
in excluding from the appeal book all the evidence hearing upon 
the matter of such damages (it being remembered that no such 
question was raised in the Court of Appeal for British Colum
bia), have precluded themselves from raising the question in 
this Court.

I think the appeal should In* dismissed with costs.
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Anglin, J. :—There was ample evidence of facts upon which, 
without conjecture, hut hy what was not an unreasonable in
ference, a jury could properly find that the lire in question in 
this action was caused hy the defendants’ locomotive.

Under the authority of Ilamrlin v. Hanm rnmu, 31 Can. S.C. 
R. 534, 1 would be “ sed to preclude the from
raising here the question as to the quantum of the interest of 
the respondent Kerr, that question not having been presented hy 
him in the Court of Appeal or in his factum. Apparently be
cause no issue of this kind was to he presented, the evidence 
hearing oil it was omitted from the record in the Court of Ap
peal and is not now before us. The question at the trial ap
pears to have been not whether, because of his limited interest as 
a pre-emptor in the timber which was destroyed, the quantum 
of this plaintiff’s recovery should he restricted, hut whether he 
had any right of action or recovery at all.

Under sec. 132 of R.S.B.C. 1911, eh. 129, the plaintiff Kerr 
as a pre-emptor had a right of action against the defendants. 
It may be that the quantum of the damages to which lie was 
entitled would be substantially less than if lie had full owner
ship of the land was burned, or of the timber upon it ;
but, without the evidence which has been omitted from the re
cord, wj» are not in a position to determine tin* proper quantum, 
or to say that the amount allowed is clearly excessive.

1 would dismiss the appeal with costs.

Brodeur, J. :—This is an action by different persons who 
claim damages from a railway company under sec. 298 of the 
Railway Act.

Under the provisions of that section, if damages are caused 
to lands by a fire started by a railway locomotive, the company 
shall he liable for such damages, whether there is negligence or 
not.

The plaintiffs had to prove that the fire had been set by a 
locomotive of the company defendant. It is a question of fact 
about which the trial Judge and the Judges of the Court of 
Appeal are unanimous. It would not do for us to reach a 
different conclusion than the one reached unanimously by the 
Courts below. The jurisprudence of this Court is to the effect 
that the finding of a trial Judge confirmed by the Court of Ap
peal should not be disturbed.

Now as to one of the plaintiffs, it was argued that lie was not 
the owner of the property destroyed by the fire, but simply a 
licensee under the provisions of the Crown Lands Act of Brit
ish Columbia. That question does not seem to have been dis
cussed before the Court of Appeal. We have been informed 
by counsel at bar that, by consent of the parties, all the evid-
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The only inference to be drawn from that is that the parties 
were satisfied with the judgment of the Supreme Court of the

Brodeur, J. province in that regard. It would not he fair to the parties to 
pass judgment on that issue that seems to have been aban
doned.

In those circumstances, the appeal should he dismissed.

Appeal dismissed.

ONT. Re FULFORD.

8. <5.
1913

Ontario Supreme Court, Middleton, J. October 16, 1013.

1. Executors and administrators ( 5 11 A 1—21)—Powers and liabili
ties—Assets—As to investments.

Power to invest in non-trustee securities of similar nature to those 
held by a testator at his death is not conferred on executors by a 
testamentary direction to keep any investments held by the former 
at his decease, and to invest the money of his estate as it came in 
in government Isinds and securities and municipal dcltcntures. ami 
also to hold any increased stock received as stock dividends or 
similar additions to tho testator's holdings.

2. Corporations and companies (gVE4—230) — Dividends — Stock
dividends—What are.

A stock dividend is a distribution to those already holding shares 
of a company by way «if a dividend upon their holdings; it «loes 
not amount to a new investment, but is merely a mode of distributing 
aeeumulate«l profits in the shape of new stock, and which has the 
effect «if reducing pro tanto the value of the sham* already held.

3. Executors and administrators (I1IA1—21)—Powers and liabili
ties—Am to investments—Power to retain—Similar new in
vestment.

Power vested in executors to retain investments made by a testator 
docs not amount to an implied authority to make similar invest
ments on lichulf of the estate.

\Rr SickoiU, Hall v. 11 ’ildman, 14 D.L.R. 244, 29 O.L.R. 206, dis 
tinguished.1

4. Executors and administrators igUAl—21)—Powers and liabili
ties—Assets—As to investments—Retention of—Shares ac
quired UNDER OPTION HELD IIY TESTATOR.

Shari's of a non-trustee stock ac«|uire«l bv executors under an option 
li«'l«l by a testator to subscribe for ailditional shares at h-ss than 
th«‘ market value, Is'comi' assets of the estate to lie converti'il by the 
executors, ami cannot lie retained by them as a permanent investment 
under power to keep any investment hchl by the testator at his death, 
ami to invest tin- money of his estate as it came in in government 
Ismds anil securities ami municipal debentures, ami also to hold any 
increased stock received by way of stock iliviilcnds, or similar a«ldi- 
tlons to his hohlings.

fi. Executors and administrators (8 II A 1— 21 )— Powers and liabili
ties— Assets—An to investments—Retention ok shares ok
SUBSIDIARY COMPANY RECEIVED ON DISSOLUTION OF ILLEGAL TRUST.

Shan-s of non-trustee stock in various subsidiary companii's re- 
celved by executors, on the ilissolution of a company as a so-called 
trust, in exchange for shares of the latter company held by a testator,
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cannot la- retained hv them under power to keep any investment held 
by the former at his death, and to invest the money of his estate as 
it came in in government Iannis and securities and municipal deben
tures, and also to hold any increase of stock received as stock divid
ends, or similar additions to the testator’s holdings; there is in 
such case no such similarity or identity lx»tween the shares of the 
parent company and the subsidiary companies composing it, sufli 
eient to permit the executors to retain the substituted shares.

| He Smith, [ 1902] 2 ( It. 0117: and Ifr Anson's Settlement, [ 1907] 
2 ('ll. 424, considered and applied.]

6. ExECUTOHN AND ADMINISTRA TURK ($11 A 1—21)- POWERS AND I I.Mill. I
tikh—Annktn—Ah to invent mi: nth—Sharks jiki.d iiv testator
III’T NOT FVLI.Y PAID FOR.

That shares held by a testator at his death were not fully paid up, 
so that his executors were compelled to pay tin* balance due on his 
subscription, does not prevent them holding the shares as an in
vestment made by the testator, under a testamentary power to keep 
any investment held by the testator at his death.

7. Executors and administrators ($ II A 1—15)— Powers and i.iaiiii.i
ties—Assets—Disposal ok—Duty to prevent sacrifice.

It is the duty of executors when obliged to realize on shares, to 
exercise a sound discretion and not to hastily and improvidentIv 
throw them on the market.

8. Exec orn and administrators ( $ 111 A—<101—Application of exe
t TOR TO COURT FOR ADVICE—WllAT MAY HE CONSIDERED—MAT
1KH.4 IN DISCRETION OF EXECUTOR.

It only u|mui legal matters or difficulties arising in the discharge 
of the duties of an executor, that the court is authorized to give 
advice in an application upon originating notice, and not such as 
involve the exercise of judgment and discretion on the part of tin- 
ex ecu tor, such as the advisability of. and the proper time to realize 
on, the assets of an estate.

9. Wills ($11107—150>—Income—Wiiat is—Accretions to shares
ACQUIRED BY EXECUTORS UNDER OPTION HELD BY TESTATOR.

Accretions to shares of stock received by executors on the exercise 
of an option incident to such shares, are not to Is* treated as income 
but as belonging to capital.

[He .1 nson's Settlement, 11007] 2 ('ll. 424, referred to.]

10. Wills ($11107—150)—Income—Wiiat is—Proceeds of unauth
orized INVESTMENT 1IY EXECUTORS — SECURITIES RETAINED FOR
ni IUSA1 ion.

The entire income received by executors, who are empowered to 
hold certain investments ii|miu a non trustee security, or those re
tained for profitable realization, doe* not go to the life tenant; 
since everything lieyond the legal rate of interest will In* regarded as 
an accretion to the corpus to compensate for the risk incident to the 
particular investment.

Motion l>y the executors of the will of George Taylor Pul- 
ford, deceased, upon originating notice, for an order determin
ing certain questions arising upon the will and in the administra
tion of the estate.

E. T. Malone, K.C., for the executors.
II. 8. Osler, K.C., for the Official Guardian, representing the 

infant son and grandsons of the testator, and appointed upon the 
hearing to represent grandchildren who may hereafter be horn.

M. C. Cameron, for Mrs. Hardy, the life-tenant.
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Middleton, J. :—During his lifetime, the late Mr. 
Fulford had been largely interested in various industrial 
undertakings, and held a large amount of stock and other securi
ties of a more or less speculative and uncertain value.

By paragraph 4 of his will he provided: “I authorise my 
executors to keep any of the investments which I may have at 
my decease, and I direct them to invest the moneys of my estate 
as they come in, in Government bonds and securities and in 
municipal debentures of the Dominion of Canada and the Pro
vinces and municipalities therein, and of the United States of 
America and the States and municipalities thereof, and I also 
authorise them to hold any increased stock received by way of 
stock dividends or similar additions to my holdings.”

The question that is now raised arises with reference to the 
duty of the executors under this clause. The executors have 
retained the stock and other securities held by the deceased ; but 
in the course of time the nature of these holdings has been 
changed in many respects—as will have to be discussed in 
greater detail—and the main question is, whether the executors 
are now entitled to hold securities which have become substituted 
for the original investments.

Everything depends upon the meaning to be attributed to 
the clause in question. In the earlier part of the clause, the 
authority to retain is confined to “the investments which I may 
have at my decease.” Outside of these investments the testator 
has made it clear that he desires his estate to be invested in secur
ities of the highest possible character: Government bonds and 
municipal debentures. Then follows the clause which was much 
discussed on the argument: “And I also authorise them to hold 
any increased stock received by way of stock dividends or 
similar additions to my holdings.”

It is argued on behalf of the trustees and the life-tenant that 
this authorises the executors now to invest in securities of a 
similar nature to those in which the testator had invested, and 
held at the time of his death. I cannot accept this as being the 
correct interpretation of the clause in question; which seems to 
me plain and free from all ambiguity.

As a rider to the first direction, permitting retention of the 
testator’s own investments, he permits the retention of (a) “any 
increased stock received by way of stock dividends” or (b) 
“similar additions to my holdings.”

It is said that there can be no addition to the testator’s hold
ings similar to stock dividends. This may be so, though I am by 
no means prepared to admit it; but that would not alter the 
construction or meaning of the clause. All that this clause 
authorises to be retained is any stock dividend received, or 
something akin to it. A stock dividend is stock distributed to
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those already holding stock, by way of dividend upon their then ONT. 
holdings. It is not a new investment in any sense; it is a mode ^7 
of distributing accumulated protits in the shape of new stock, 
which, pro tanto, reduces the value of the stock held. ----

To illustrate—if the testator held ten shares of stock in “A” Re. • i Fui.forh.company, worth twice par by reason ot accumulated profits, the ___
company might declare a stock dividend of ten shares, which Middleton, j. 
would transmute the holding from ten shares worth $200 each 
to twenty shares of $100 each. The testator desires to make it 
plain that if this were done there was no obligation to sell the 
ten new shares.

In my view, the operation of the clause is strictly limited to 
the retention of shares received as stock dividends, or other 
securities which may fall within the designation of “similar 
additions.”

In In re Smith, (1902] 2 Ch. 667, Buckley, J., had before 
him a will by which the testator had authorised his executors to 
retain any part of his estate “in its present form of investment.”
The testator held a number of shares in a limited company, 
which were of great value. A reconstruction took place, the old 
company being wound-up. A new company was formed, and 
all the assets were transferred to the new company. The mem
bers of the old company received shares in the new company.
The trustees accepted these shares, and surrendered the shares 
of the old company. Some of the shares received were prefer
ence shares, some were ordinary shares. There was in the will 
a clause permitting investment, and the preference shares fell 
within that clause. The question was raised as to whether 
the trustees had the right to retain the ordinary shares or 
whether it was their duty to convert them. It was held that they 
had that right: “The new shares came to the trustees because 
the testator held the old shares, and for no other reason. The 
shares in the new company resulted from the shares in the old 
company without any act on the part of the trustees, simply be
cause they held the testator’s shares. . . . The trustees, 
therefore, have not made the investment in the new shares. The 
altered thing that they have is the same investment in an altered 
form resulting from qualities inherent in the investment which 
their testator had. . . . The new company is simply a repro
duction, a transformation, of the old company. . . . There 
is no difference in the form of business, no change from fully 
paid to partly paid shares, so as to cause additional liability.”

This case was considered in In re Anson's Settlement, |1907]
2 Ch. 424. A settlement contained a similar power of retention.
One of the investments was shares in the Northern Securities 
Company, a holding company which held shares in and con
trolled the policy of certain railway companies. The stock of
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ONT. the holding company was cancelled to the extent of ninety-nine 
8 ç per cent., and, in lieu of the cancelled stock, the stockholders 
1913 received certain paid-up shares of the subsidiary companies. A
----  year or more afterwards, the trustees received three options,

Fulford entitling them to take up new stock in respect of the shares
----  held by them in the subsidiary companies. This required pay-

Middieton. j. ment to the companies of the price at which this stock was being 
issued. The company took up the stock, and in one instance sold 
the right of option. The sum was received, and the value of the 
new stock, over and above the amount paid, was claimed as 
income. Kekewich, J., held that the shares of the subsidiary 
company held as the result of the dissolution of the holding 
company were not investments of the settlor which the trustees 
could retain. In rc Smith, supra, was relied upon as determin
ing the ease adversely to this view. The learned Judge finds 
himself unable to accept the reasoning of Buckley, J., stating 
his own view thus (p. 434) : “There, no doubt, you have large 
elements, I will not say myself of sameness, but of similarity; 
and it may be that it is right to come to the conclusion that the 
reconstructed company is really in substance the same company 
as the old, so that trustees who are authorised to retain shares in 
the old company might now be considered to retain shares in 
the new.”

He then deals with the case before him : pointing out that, 
no matter what opinion is taken of the reasoning in In rc Smith, 
it cannot apply to the case in hand, as there is no sameness, and 
the holdings are holdings in entirely different concerns.

I think it is a question of fact in each case : is what has taken 
place merely a change in the investment made by the testator, 
inherent in the investment itself, or is the change, although a 
change effected by a vis major, quite apart from the volition of 
the holders, a substitution of something different from that 
which the testator invested in?

The earlier case is based upon the finding of fact that the 
shares in the reconstructed company were in substance the same 
investment. The finding in the latter case was that the distri
buted assets, reaching the executors on the dissolution of the 
holding company, were not an investment made by the testator.

With much ’eference, I agree with the finding in both cases ; 
and the question here is, with reference to each item, under 
which head dot t it fall?

Proceeding now to the concrete matters submitted, the testa
tor held certain stock. The right or option to subscribe for addi
tional stock, at a price less than the market value, was given to 
the executors by reason of the testator’s holding. The executors 
took up the new stock, thus converting into the stock of the com
pany in question certain assets of the estate held as cash or
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invested in Government and municipal securities. In taking 
up this stock, the executors were discharging their duty: a 
duty which might just as well have hern discharged hy selling 
the “rights;” but they have no right to retain the stock so 
taken up. It became an asset of the estate which it was their 
duty to convert.

With reference to the stock taken on re-organisation of several 
companies named, sufficient does not appear before me from the 
present material to enable me to pronounce upon the question 
of substantial identity. No doubt, in accepting the stock in the 
new company upon a re-organisation, the executors have exer
cised their best . and no attack is made or suggested
upon the wisdom of what has been done. But, as already said, 
before the stock so received could be retained as a permanent 
investment, there must in each ease lie a finding of fact as to 
tin1 substantial identity of the two corporations. The testator 
may well have been content to invest a certain sum of money in 
a company carrying on a small business, and if he made such 
an investment lie authorised his executors to continue it: and. 
if all that has been done is to re-organise that same company, 
even though the re-organisation involves tin* substitution of stock 
in a new concern, the case relied upon shews that this is really 
the same investment. But, if tin* re organisation means the 
swallowing up id* that small company by some merger ami lIn- 
substitution of an equivalent holding in some widely different 
concern, then the investment is not, either in substance or in 
form, that made by the testator; and. although tin- transmuta
tion takes place without the consent or against the will of the 
executors, their right to retention is at an end. From the mem
orandum handed in. I am at present inclined to think that the 
hulk of the stocks of this estate, where there has been a recon
struction or change, can he no longer retained. The material is 

to allow the stocks to be finally dealt with.
hi re Anson's Settlement is conclusive against the right of 

the executors to retain the distributed assets received as the re
sult of the dissolution of what are commonly known as “The 
Trusts,” in consequence of tile legislation and action of the 
United States and its Courts, decreeing their dissolution. This 
covers all the stocks received in lieu of the holding in the 
American Tobacco Company.

A further question is raised as to the holdings that had been 
subscribed for, but not fully paid-up by the testator at the time 
of his death. I think that these are investments made by the 
testator, and that the fact of the executors being called upon to 
implement his obligation to pay the balance remaining upon his 
subscriptions, makes these nom- the less his investments.

It may be that the parties will be able to agree as to the
54—14 D.LK.
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supplemental material may he put in.
The question is then raised as to the duty of the executors to 

realise. I do not for one moment suggest that these stocks
Mr.

PüLniRi». should he hastily and improvidently thrown upon the market. 
The executors are intrusted by the testator with a discretion as

MtddMoa. J. to realisation, and they must exercise that discretion, realising 
a.', best they can upon the stocks which they are not authorised 
to hold.

It is suggested that some scheme should he devised hv which 
thv Court should approve of realisation in each particular case, 
taking the opinion of some advisory committee, if necessary, 
upon each particular transaction. 1 do not think that any such 
scheme can he authorised. The executors are protected from all 
liability if they honestly and with due care exercise the discre
tion vested in them. But the responsibility is theirs, and can
not he shifted upon the Court. The executors cannot come to 
the Court and ask whether the present is a good time or a had 
time to sell stock or anything else, or ask whether a price offered 
is sufficient or insufficient. The advice which the Court is 
authorised to give is not of that type or kind ; it is advice as to 
legal matters or legal difficulties arising in the discharge of the 
duties of the executors, not advice with regard to matters con
cerning which the executors’ judgment and discretion must 
govern.

Another matter was suggested, with reference to which no 
formal question is asked. The executors must keep in mind 
the principles governing the apportionment between capital 
and income ; and, as indicated in In re Anson's Settlement, the 
accretions to the shares by the exercise of the options belonging to 
the capital arc not income. The entire income received upon an 
unauthorised security, or upon a security retained for profitable 
realisation, does not go to the life-tenant; hut everything beyond 
the legal rate of interest is regarded as an accretion to the eorpus 
to compensate for the risk incident to the particular investment.

The executors argue that a power to retain implies a power to 
invest in similar securities. No authority is cited for that pro
position. The holding of Mr. Justice Ilodgins in Rc Nicholls, 
Unit v. Wihlman (1913), 14 D.L.R. 244, 29 O.L.R. 206, that a 
power to invest in particular securities implies a power to retain 
where the testator has already invested, is quite beside the mark.

The costs of all parties may Is* allowed out of the estate.

Ordi r accordingly.
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ROMANISKY v. WOI.ANCHUK.
(Decision No. 3.)

Manitoba Court of !/»/»»«/. IlomII. Itirhanls. /•mine. Canon,n amt
IliifUiarl. .1.1.1. Vorembn- *2|, 1 *||;|.

MAN

0. A. 
lit i :*

1. •Il'INIlIKXT ) I VI A— -KvHiHi I MKNT S^t>NT*A1 ION < III HI It T •
PAT MlIXKY IN A I.IMITKtl TIMK.

Itulc 7 lu «if I In1 K iny - Ki'iirli Art. II.SjM. 11N»2. rh. in. providing
for n|i|il leal ion for u writ of *c<|iic«t ration .......... n |N*r«mi In a judg-
nlout or orilor i« ordmil to pay nioncx williin a limited "time and 
neglect* to obey tin* jiidgnionl <*r order, niiuiot |N* npplicd tu a judg 
ment wliieli without limitation inenlx provides “dial the plaint ill 
shall reeover against tile defendant I lie costs „f the action lo l.e 
taxed,** there ladng no jurisdiction to lix a time within which th • 
plaintilf shall recover and the judgment not licing an “order to pay

[Itomaniaku \. Molauchnk. 1.1 II I .It. Ttm. allirmed. Ilnlbirt \ Call, 
rart. 118941 I <ylt J41 : and It, n,l,l„. ||!MH|| | i h. 11.1. ~jN-ci.illx re 
ferml to: and *is* Annotation on Ne«|iie«t ration at end of this case.|

-• APPKAI. I I VII I I—.14ft -III XKINü A\|i IlM'KKXI I NATION «WllAT HI 
VIKWABLK—DlWMKTlOXAMY XI V I I I Its IlH I MAI. Ill I.HANT WHIT ol 
HMJI KKTKATIO.N.

\\ Indher a writ of «ei|iie»t rat ion «hall i««uc under rule Till ol 
the King's I tench Act. II.s.M. Iimj. , h. 40. lies in the discretion of the 
court, and. when sound I v exercised, its decision i« liml. a denial of 
an application for the writ not lieing open to revicxx on ap|ieal.

\ Halbert v. Cat heurt, ||H|HI| A.C. 470. followed. |

Ai'I'KVI. I rout tin* judgment nl t Jolt. ,|.. Humains/,ii v. \\ niai, statement 
• hui,- i No. 21. 1 *1 D.L.R. 7!IS, dismissing an appeal from an oriliT 
of a Deputy Referee refusing a motion for a writ of seipiestra 
tion.

Tin* appeal was dismissed.
•V. F. Ifaiiel, K.C., for plaintiff. 
li. It. (Sroham, for tile defendant

The judgment of the Court wax delivered liy

IIoWKLL, C.J.M. :—The plaint ill" reeovered a .judgment Hewrii. r.j.n. 
against the defendant for costs in the sum of ♦ 1^2.69. It was 
an ordinary judgment that “the plaintiff shall n*eover against 
the defendant.”

An ordinary writ of fi. fa. goods was issued and the sheriff 
being unable to recover thereon, states that In* must return it 
■iulla buna.

An affidavit was tiled proving the above facts and that judg
ment has not been paid, and further. “I have heard the de fen 
dant admit that he is the owner of real estate situate in the said 
eastern judicial district, and that some portion of the same at 
least is rental-hearing property.” There is nothing to shew 
whether this property is exempt from liability for tin* payment 
of his debts or not.

Vpon this material an application was made by the plaintiff 
to the Deputy Referee in ('handlers for an order under rule
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MAN. 710. King's Bench Act, R.S.M. 1902, ch. 40. for the issue of a
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writ of sequestration. The Deputy Referee refused the order, 
and, on appeal to Mr. Justice Galt in Chambers, the Deputy 
Referee’s decision was supported, and the plaint ill" appeals to

Hum xnihky

WoLANCHUK.

this Court.
It is apparent that if in matters of this kind there is a dis

cretion, it has been exercised in this case by the Deputy Re
Howell. C.J.M. feree and by a Judge in Chambers against the plaintiff.

The writ of sequestration is a process handed down to us 
from the Court of Chancery by rule 710. In that Court a decree 
operated in personam, and the only method of enforcing it was 
by process of contempt against the party eying it. and
amongst the methods were sequestration, attachment and the 
appointment of receivers. Originally the object of sequestration 
was to oust tin* defendant from his property, real and personal, 
and thus compel him to perform what was ordered. While the 
sequestrators were in possession they often received moneys, 
and a practice of the Court grew up to apply these moneys by 

way of payment to the plaintiff to the extent of any moneys 
which tin» defendant had by the decree or order been directed 
to pay to the plaintiff.

The Knglish Judicature Act transferred a large part of this 
practice to the present Court. Order 4*2. rule 2. generally 
transfers tin» old Chancery methods of enforcing payments 
without naming them, and rule 4 distinctly provides that seques
tration may issue to enforce an order to pay money into Court 
while rule (i provides for sequestration to enforce the delivery 
of property. Order 43, rule ti. provides that where any person 
is ordered to pay money into Court “or to do any other act in 
a limited time,” cts to obey the order or judgment, the
person prosecuting such order or judgment may. without order, 
be entitled “to issue a writ of sequestration against the estate
and effects of such ........... person.” This rule further
provides that such writ shall have the same effect as tin* writ in 
Chancery formerly had. and the proceeds are to be dealt with 
as formerly in Chancery. Rule 7. under this order, provides 
that, to enforce the payment of costs there must be an order 
for the writ.

Under our rules, attachments for contempt and s< 
are considered under one heading of, “Attachment and seques
tration.” Rides 707 and 708 provide that if attachment is is 
sued because of contempt, and the party is in custody, acquest ra
tion may issue “against the estate and effects of the disobedient 
party.” Rule 710 is the only one under which an order for 
sequestration where the defendant is not in custody and where 
the is merely the non-payment of money, can be granted,
for rules 707 and 708 do not apply when* the default is the non 
payment of money. The rule 710 provides that, “if a person

4
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who is ordered to pay money neglect* to obey the judgment or 
order," then, on default, the party proNeeutiiig the order ""inav. 
at the expiration of the time limited for the performance there 
of," apply for a writ, and upon proof of what is required by 
a Judge, an order may he granted. There is no provision in 
this rule stating the force or effect of such writ as is provided 
liy the KniflikIi rule, and, perhaps, it was considered not neces
sary because of sees. 23, 24 and 25 of the King's I tench Act. I 
shall assume that a writ of sequestration, when issued, will he 
acted upon in the same manner as, and will have the power 
and effect of. such a writ issued in Chancery in Kiigland on 
July 15, 1870.

I think the true construction to put upon rule 710 is. that 
it applies only to cases where the party is ordered to pay money 
to some person or into Court on or before a specified time, and 
that it does not apply to an ordinary judgment where the plain 
tiff is entitled to “recover" from the defendant; in other words, 
it is an extraordinary remedy given where the party lias so dis
obeyed the order or judgment as practically to be in contempt. 
I cannot think that the Legislature to allow such a
writ to issue against an ordinary judgment debtor, merely be
cause the sheriff < realize upon a fi. fa. I do not think
that, under such circumstances, the Legislature ever intended 
that a writ should issue against the impecunious debtor u 
izing the to enter into possession of and sequester all
the debtor's real and personal estate and collect, receive and 
sequester all rents and profits, “and detain and keep the same 
under sequestration in your hands" until the unfortunate 
debtor shall pay “and clear his contempt." and apparently all 
without any regard to exemptions.

The quotations last set out are taken from Form No. 147. 
which, by sec. 96 of the King's Bench Act, is made part of the 
Act.

If an order is granted under rule 710. the writ must issu* 
in this form, and 1 assume that the sheriff, the sequestrator, 
would have all the cruel and drastic powers set forth in the 
writ.

The case of Halbert v. Cat heart, | 1H941 1 Cj.lt. 244. was 
relied upon by Mr. Justice (lalt as an authority to the
order made by him; but Mr. Hagel. on the argument, met this 
by simply stating that this case was reversed in appeal by a case 
apparently in the same cause, reported in |1896| A.C. 470. A 
glance at these two cases shews that the learned counsel was 
mistaken. The first-mentioned case was an [>n for a
writ in a case like this, to enforce payment of a lent, and 
was refused, and this case was cited with approval, as quoted 
by Mr. Justice (lalt, as late as 1906.

The case of Halbert v. Cat heart, 118961 A.C. 470, was an

MAN.
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ii|)|)lication lor a writ of sequestration to compel the defendant 
to pay certain costs which the Court had ordered the defendant 
to pay to the plaintiff. In giving judgment, Lord Ilerschell uses 
the following language, at 473:—

It i# to In* observed that the respondent wan ordered by a Court ot 
jii'ticv to |»ay tJiesc costs and that those orders of the Court have been 
treated with contempt,
and again at 474:—

Privui facie the person who has obtained an order of the Court which 
has been treated witli contempt lias a right to the process of the Court to 
secure that its orders shall not Is- so treated.

The two independent judgments above referred to hold, 
first, that the writ should not issue to enforce an ordinary judg
ment. and that it should issue iu punishment of contempt.

1 take it that in Slade v. //ulme, 18 Ch.l). 653, the motion 
was not to set the writ, hut to order payment to the
sequestrators, and I assume the writ was issued because of con
tempt.

The Court of Appeal in the case of Hr Oddft, Major v. Har
ness, 119061 1 Ch. 93, referred to in the judgment of Mr. Jus
tice Galt, practically decides that to enforce an ordinary judg
ment to recover money, a writ of sequestration will not he is
sued.

In the ease of Knill v. Dumerguc, |1911| 2 Ch. 199. for 
some reason a writ of sequestration had been issued, and the 
ease turns upon the question whether the sequestration can at
tach a pension. I assume the writ had been issued because of 
some default in the nature of contempt.

The language used by Mr. Justice Meredith, in He Asstliii, 
ti Ü.L.R. 170. as to the modesty of the plaintiff's application 
is eminently applicable to this ease.

I would construe rule 710. explained as it is by the form of 
the writ, as a process for the punishment of a party who has 
been ordered to pay money on or before a particular‘time, the 
non-performance of which would be a of Court; 1
would not construe it as another process which a creditor has 
to enforce the payment of his claim.

It seems to me there is another ground upon which the ap
peal should lie refused. The case of llullurt v. Cat heart, 
118961 A.C. 470. shews clearly that the order for the writ is one 
in the discretion of the Judge, and if he exercised that dis
cretion soundly it is final. I think the learned Judge decided 
the case on proper principles.

The appeal is dismissed with costs. The costs to be set-off 
against the judgment entered for the plaintiff in this cause.

Appall dismissed.
[See Annotation on Sequestration, page 855.]
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Annotation—Judgment 18 VI A—2591—Enforcement—Sequestration.

The writ of sequestration was originally a process of contempt in rein. 
not in personam (Tat ham v. Parker ( 18831. I 8m. A ti. 806. 68 K.H. 221; 
ami see Pratt v. Inman I IH811*. 48 1 li.l). 17!»i. ami wan used where the de 
fendant either eon Id not In- a r rented, or having I wen arrested. remained 
in prison without paying idwdienee to the Court. Originally thin process 
wan merely lined an a mean* of eis-reing the defendant, by keeping him out 
of ponnnnnion of bin pro|ierty ; and the practice of applying the money r- 
ceived by the sequestrator*. in natinfaction of the sum decreed to be paid, 
in of comparatively modern origin. Thin, however. Iiecame the imual 
courne of proceeding and tin l oiirt of < haiicerv would, where a sequestra 
tion had Is-en issued to enforce a dwree for the pax ment of money, order 
the netIlientrntorn to apply what they had received by virtue of the «cqucs 
tration, in natinfaction of the duty to ln> (wrformed: 8 Encxc. I.axvs of 
England 4115.

Sequent ration in an extraordinary and a drastic remedy, and tin- 
right to it is hIrieli juris if not Hlrieliaaimi juris: per Riddell. .1,. in 
Ihillon x. Toronto jleneral Trusts Co. l MON), Il O.W.R. 667.

Rule 710 of the .MiiiiUoImi K.H. Itlllen. R.S.M. |!MI2. eh. 40. provides an 
follow*: —

"If a jieraon who is ordered to pax money neglects to ols-x the jrnlg 
nient or order according to the exigency thereof, the party prosecuting 
the name mav. at the expiration of the time limited for the |ierfurmance 
thereof, apply in chandler* for a writ of sequestration against the de
faulting party, and u|niii proof of due     a notice of the motion.
unless the Court thinks proja-r to di*|M-n*e with such service, and upon 
proof by atlidavit of such other matters, if any. as the Court requires, 
the Court may order a xvrit of sequestration to issue."

And Manitoba rule 711 enacts that "commis*ions of sequestration are 
to Is- directed to the nherilf. unless otherwise ordered.”

I he British Columbia rules as to sequestration are more explicit. 
Rule 618 of the B.C. rules. |!MNl. in in almost identical words with the 
English rule hearing the name marginal niimlwr and in a* follows: —

"Where any |ier*on is by any judgment or order directed to pax 
money into < ourt or to do any other act in a limited time, and after 
due service of sllcli judgment or order refuses or liegh-et* to obey the 
same according to the exigency them if. the |ier*on piosecuting such jmlg 
ment or order shall, at the expiration of the time limited for the |s-r 
forma nee thereof. Is- entitled, without obtaining any order for that pur 
|miho, to issue a writ of sequestration against the estate and effects of 
such disobedient |ier*on. Such writ of sequestration shall have the same 
effect as a writ of sequestration has heretofore had liefore the passing 
of the Judicature Act, 1871». and the proc<*cd* of such *«-qiic*tration max 
Is- dealt with in the same manner as the proceeds of writs of sequestra- 
tion were la-fore the same date dealt with in equity.”

Rule 6111 also taken from the English rules is that "no *uh|Mcna for 
the payment of costs, and. unless by leave of the Court or a Judge, no 
sequestration to enforce such payment, shall Is* issued.”

B.C. Rule 6I9A, taken from the Ontario rules, is as follows: —
"l nice* otherwise ordered, commissions of sequestration are to In- 

directed to the sheriff."
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Annotation i nuit in mil i-—Judgment ( I VI A—259 •—Enforcement—Seques
tration.

The Knglish rule abolishing the siihpouia for payment of coat* (see 
uIho n.C. rule «mu imikeH it necessary that a sequestration for the pay- 
ment «if cost* which may In* hail “hy leave of the Court or a .Imlge" should 
lie a|iplie«| for on notice which supplies the place of the notice formerly 
given hy the service of the suhpmna: Annual I'rac. 1 !» 14. p. 751. The 
Kni'li*h practice is to move in Chambers: Hnoir v. Itolton, 17 Cli.l). 433. 
It is discretionary whether s«i|in-stration will Is- ordered or not: llultnrt 
V. Cat heart, [|8!UI| A.C. 470.

Vmler the British Columbia rules (B.C. rules of 1906, marginal num- 
ls-rs 582 ami 5841. a jmlgment for the payment of money into Court may 
ls« enfomsl by writ of se<piestration, or in cas<*M in whii‘h attachment is 
authorizinl by law. by attachment. Ami a judgment for the recovery of 
any property other than land or money may lie enforced: —

(al By writ for delivery of the property:
(bl By writ «if attachment:
(cl By writ of siijm'stration.

The new Ontario Rules of 1013. C.R. 540 ami 560 (taken from former 
rules 850 ami 8001 are as follows: —

•*540. If a pet-on who is ordereil to pay money, neglects to obey the 
jmignent. the Court may. upon tin* application of the party prosecuting 
the same, at tin» expiration ot the time limiteil for performance, make an 
or«ler for a writ of s«ipi«*stration.

“560. A writ of seqiii'stration shall !*• directed •«» tin* sheriff. unl«*s* 
«itherwise ordered.”

The Naskatidn'wan Rules «if 1011 would ap|ienr to preserve the nunedy 
«if a writ of H<*qiiestrntion by the provis«i containeil in onler 33. rule 475 
that “nothing in thi* onler |X««. 331 shall lake away <ir curtail any right 
heretofore existing to enforce *»r give effect to any judgment or onler in 
any manner or against any |ier»on or property whatsoever.” A form of 
writ of sequestration is givi'ti in the scheilule of forms up|M>nde«| to the 
Saskatchewan Rules, sec f«irm No. «7.

The New Brunswick Rules of 1000 follow closely tin* Knglish Rules of 
Practice as to sequestration. Utile 630 «if the X.B. Jmlicature Act, 1000. 
is as follows: —

“Where any |mtsoii is by any judgment <ir order <lireete«l to pay money 
int«i Court or to «lo any other art in a Iiinit«*«l time, ami after «lue service 
of such jmlgment or order rcfus«-s or neglects to obey tin* sam»* accord
ing to the exigency thereof, the |ierson prosecuting such jmlgment or 
order shall, at the expiration of the time limitetl for the performance there
of. Is* «‘ntitled, without obtaining any onler for that pur|Nis«*. to issue a 
writ of sequestration against the estate ami effects of such disolic«lient 
person. Such writ of sequestration shall have the same <»ffect as a writ 
of s«t|lustration in Chancery hail in Knglaml before the commencement 
of the Knglish Supreme Court of Judicature Act. 1873. ami the proceeds 
of such sequestration may la» dealt with in the same manner as the pro- 
cecils of writs of swjuestration were before the same «late dealt with by 
the saiil Court of Chancery.”

The next following rule ( N.B. 6311 is that “no subp«rna for the pay
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Annotation
llicnt of costs, and. unless bv leave of the ( mirt or n .Ttidire im aeuin.nlru

Judgment-

A writ of sei|iiestrntion was formerly addle
Kn forcement

•d to four persons named by seque
in it, chosen by the person presenting the judgment or order, commanding tration 
them or any three or two of them at certain proper and convenient days 
and hours, to go and enter upon all the messuages, lands, tenements and 
real estates of the persons in default, and to collect, take, and get into 
their hands, not only the rents and profits of the real estate, hut also all 
good*, chattels and personal estate, and detain and keep the same under 
sequestration in their hands, until the person in default has cleared his 
contempt and the Court lias made other order to the contrary : Anderson, 
p. 511. The sequestrators need not he professional persons and are not 
required to give security for what they may receive: Anderson, p. 616. 
little* of < ourt now usually require that the writ should l>e directed to 
the sherilf. 'I lie writ may lie issued against an infant : Anderson, p.
6IS. Its form need not Is- modified when it is directed against the estate 
of a married woman, where she is restrained from anticipation i II yd •
V. Ilydr 11888|. 1.1 IM). ItUli.

Under the Knglish practice, sequestration lias lieen allowed upon the 
following:—

111 Judgment or order for payment of money into Court;
(2) Judgment or order to do any net within a limited time:
(.It Judgment or order for the delivery of property, other than 

money or land:
(41 Judgment or order for the payment of costs;
(6) Judgment or order against a corporation.

The writ may also Is- employed for carrying into effect decrees or 
orders made in divorce or matrimonial causes (Ilydr v. Hyde (1888). 1.1 
IM). Illtt: Nil#i*omi x. Suhmoiu | IK71) >. I IM). lift ; In re sladt i 1 HH| ). IM 
< h. I). fill; and sis* Craig v. Craiy. ( I Hint | I*., at p. 174 i.

It may lie issued against a married woman, though the judgment is 
against her in resis t of her separate estate only ( II »t rail v. Worrall 
(1806), Il T.L.R. 678). It may also lie i**m*d against the estate and 
effect* of a person of unsound mind not so found by dtion for non 
compliance with an order for payment of moneys made I adore such person 
liecame of unsound mind: Robinmni x. fSalland. \V.\. ilssni, 108.

A writ of sequestration will not Is* issued on an ordinary judgment 
for the recovery of a sum of money i I lu Iher! and Croire \. fat heart.
11 Kin | 1 Q.B. 244i. Hut it may apply to an order for the payment of a 
sum of money in which a time is limited for its payment i/m re l.umley. 
er parte Cathrart. [18041 2 Ch.. at 273. per l.indley. LJ. Nor will it lie 
issued to enforce a negative injunction, except against a corporation :
Relou» V. Croydon Rural Sanitary Authority (1HHH|, 53 L.T. 200.

Seizure in sequestration of the property of the debtor does not con- 
vert it into the property of the creditor, nor d#a*a it give the creditor a 
charge upon it until lie has obtained an order giving him a special right 
to or charge upon a specific part of the property : Re Pollard, f 10031 2 
K.H.. per Homer. L.J.. at pp. 47. 48). Still, the judgment creditor’s title 
prevails over that of a mortgagee under a mortgage for value made to

1
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Enforcement Pl,r* "f »*ll the circumstances: Ward v. Hoolli I I8721. Lit. 14 Kq. 11*5;
by Heqiie- and over that of volunteera under a conveyance before the issue of the

writ: He Lunh (1870). L.lt. 10 Kq. 442. Men* notice of the issue of the 
writ will not bind a chose in action in the hands of a third party : He 
Hollanl ( 100.1), H7 L.T.. at «2; ( 100.1) 2 K.B.. at 48. [1002) W.N. 144.

Where the pay in lit of an annuity to which the person in default is 
entitled is subject to the condition that it is to cease upon his assigning or 
inciinilieriiig it. or ii|miii his doing anything by which it Is-comes vested in 
some other person, it terminates upon the issue of tin* sequestration and 
the sequestrators are not entitled to anything in respect of it: Dixon v. 
Ho ire. ||87tt) W.N. 266.

The writ, generally speaking, remains operative until either the person 
in default has purged his contempt or the Court has ordered it to lie di* 
charged. The application for its discharge should lie hv motion. An order 
will not lie made for its dissolution until a return has Is-en made by the 
sequestrators: Anderson, p. 535. An order appointing a receiver impliedly 
discharges the writ.

Where leave is required for the issue of the writ, the Court must lie 
satisfied that the application is reasonable, but it is not necessary to 
|Miint to any particular property which may In* made available for tIn
payment of the costs. It is a matter for the discretion of the .Fudge 
whether the writ shall issue or not. and where the Court or .Fudge to 
whom the application is made has « xercised a discretion and made an 
order, it should not In* interfered with by a superior Court unless it is 
shewn that then* has Is-en an improper exercise of the discretion or some 
miscarriage of justice: II a Hurl ami Croire \. Catlicart, | 1 Still | A.C. 470.

In the case of a corporation, which has disols*yed an order of the 
Court, the remedy is by writ of sequestration against its property and 
effects : see H. V. II i ml ha m (1776). 1 Cowp. .‘177.

A sequestration will not In* ordered unless there has In-cii such wilful 
disobedience as to constitute a contempt of Court: Fa i relou y h V. Man 
chcnler Ship Canal Co.. | IH071 W.N. 7. C.A.; compare I .-U. V. Hirminy- 
liam. Tame, ami Ifea Dial riel Drainatje Hoard, [ 1910) I Ch. 48. at p. 62, 
C.A. It had Is-en held in an earlier case that “wilful" disobedience to an 
injunction to remedy a nuisance meant a refusal to do wluit was ordered, 
hut did not imply obstinacy or any imputation of an obnoxious kind: 
!.-</. v. Walthamntoir I'rban Dint riel Council ( 181l."i ). Il T.L.R. 633 : 

compare Spoken \. Hanbury Hoard of lleallli (1865), L.lt. I Kq. 42. and 
Hlancomb v. Trotrbridye I'rban Diatriel Council, [1910) 2 Ch. 100. But 
in many cases of disobedience the writ will Is* ordered to lie in the ofiice 
for a fixed time, to enable the corporation to comply with the order : 
l .•(/. V. Walthamntoir I'rban Dint riel Council, nupra; Lee V. Aylenbury 

I'rban Dinlriel Council ( 1002), 10 T.L.H. 106; Slaneomb v. Troirbridyi 
I'rban Dinlriel Council, nupra: see also Mrtcru. I.ld. v. Metropolitan Has 
Meter a. Ltd (1907). 61 Sol. Jo. 400. The issue of the writ is a matter 
of discretion, which will not Is* interfered with on ap|M*ul. unless it Ims 
Iss'ii exercised on a wrong principle or so us to cause injustice: Cockn v.
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1irait It extern Rail ira y Vu. ( 1 880 i. .1 T.LIt. 92. at. p. 93, (.A.; Oswald 
on Contempt, 3rd ed., 223.

Direr tore, ma nager*, or other ollieer* of a corporation privy to. or 
aiding, or abetting a contempt by hiicIi corporation may Ik- made re 
H|M»mdhlc therefor: Ex parle linen. In re Robbins 11K113j. 7 T.L.K. Ill; 
Lewis v. Pont ypriihl. Caerphilly «( \eirport Railway Co. i 181)5 i. || T.L 
K. 203. ('.A.. Imt a director will not In- attached unie*- the order which 
ha* Inn-ii disobeyed ha* lieen |N-r*onull> served on him: MrKeoiru v. Joint 
Slink Institute, |1899) 1 Cli. 1171.

A writ of N(N|iie*tration can In- i**ued. it *«N-m*. to enforce an under 
taking: Milburu v. \ nr ton Colliery. I.hl. ( 52 Sol. Jo. A W.R. 317,
following i lie ta in Load on ami Ririninyham Railway Co. \. il rami ■him 
Hon Canal Co. I 1835). I Rail. Va*. 224. at p. 211. and not following 4 •! 
v. W heatley «(• Co. I.hl. (1903). 4K Sol Jo. Mil.

Attachment and sequestration may issue concurrently: Crone \. h'lhll 
11921). 2 Moll. 344. “Sequestration unquestionably was and i* a pro- 
ccMB of contempt. Sequestration was issue to compel a man formerly 1 . 
put in an answer and the like, and sequestration also went to compel (in 
the word* of bird llardwieke ) a defendant to perform a duty such a* 
the payment of money. and such, of course, as the payment of money into 
Court”: Pratt v. Inman ( 18891. 43 ( h.l). 175. at p. 179; hut it i* not 
applicable to criminal contempt: Oswald on Contempt, 3rd ed.. 225.

I lie death of a person iI<n-s not discharge a *«Npie-l rat ion i**ui*d against 
him where it Ini* issued to compel the performance of a duty by such 
person, and in that ease the proceeding* under the writ of sequestration 
may Is* continued against the legal personal representative of such |n-i 
soil; but where it had issued merely to coni|N-l an answer, death was 
held to discharge the writ: llyile \. Ilreenhill (1749), | Dick. 1IMI; Pratt 
V. Inman, supra.

A writ of séquestration may l.c issued against a married woman, 
though the judgment is against her in res|iect of her separate estate only : 
W or rail V. \V or rail (1895). Il Ï.L.R. 573 : Oswald on Contempt. 3rd ed. 
225.

Sequestration is not strictly an execution: it is founded on default of 
performance of the deem- of the Court, and ihs-* not give any right in the 
fund* levied to the person at whose instance it is sued out: llurnr v. 
Rubin non. Matthews v. Robinson 11844 l. 7 Ir. Kq. R. 188.

I he writ ojierates in rent and not in personam: Tatham v. Parker 
(1853). I Sm. & 0. 500.

Sequestration dates from the date of the issue of the writ : Runlett \ 
Roekley (1082). I Vern. 58; llixou V. Rowe. ||870| W.X. 200; but a 
person entitled to the Is-netlt of the order, to enforce which it has lieen 
issued and served, is not a secured creditor: Ex parle Xelson. In re lloare 
(1880). 14 Ch.D. 41. C.A.; In re llastinys. Ex parte Hr own (1892), 01 
LJ.Q.H. 054 ; In re II. E. Poll aril. Ex imrte S. R. Pollard, [19031 2 K.B. 41. 
1 A-l though hi* title may prevail over that of a mortgagee : ll'ord v. 
Iloolh (1872), L.R. 14 Kq. 195 ; or a volunteer under a conveyance : In re 
Rush 11870), L.R. 10 Kq. 442. in s|NN*ial circumstances.

The following classes of pnqierty have Inn-ii held liable to sequestration :
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freehold and leasehold land: Hurdctt v. Roekley, I V'crn. 58; rents and pro- 
lits of real estate; Hyde v. (Ireenhill (1740). I Dick. 106; personal es
tate l ill.) ; a rent-charge: Wilaon v. Metcalfe (1830), 1 Iteav. 203; choses 
in action: London and ('an. I.oan und Agency Co. V. Merritt, 32 V.f.C.l*. 
373 : for instance a ha la nee at a hanker’s: Miller V. Ilnddli stone (1883), 
22 < li.l). 233; hut mere notice of the writ is not sullicieiit to hind such a 
ha In nee (In re Colloid. Collard v. Collard. 110021 W.X. 144 ; income 
under a will : In re Slade. Slade v. Iluhne ( 1H8| ), 18 Ch.I). 053; money 
and stock in Court: Coirper v. Taylor (1848). 10 Sim. 314; Conn V. Car 
land | 18721. Ul. 0 Cli. HU ; dividends ami rents uccrued «lue at the date 
of the judgment, to which a married woman restrained from anticipation 
is entitled : Claydon V. Cineh (1873). L.H. 15 Kq. 200; Itryunl V. Hull. 
Itall v. Itryanl (1878), 10 Ch.I). 153: In re Luniley. Lx parle Hood Harm, 
| 18041 3 t’h. 135, C.A.; llood Harm v. Cal heart. 118041 2 Q.H. 630: Hood 
Harm v. Ileriot, f 18001 A.C. 174; hut not future dividends or rents: Hyde 
v. Hyde (1888), 13 IM>. 100; In re Luniley. Lx parle Hood Harm, aupra; 
pensions for past services, unless they are made inalienable by statute: 
Itenl v. Dent ( 1807). L.H. 1 1\ & M. 300 ; Willcoclc V. Terrell (1878). 3 
Ex.l). 323 ; a sum received in eonimutation of a pension, even where the 
pension itself could not Ik* sequestrated: Croire V. Criee (1880). 22 Q.H. 
I). 120. C.A.; hut not the pay. half-pay, or pension of an ollicer or other 
public servant, where alienation is prohibited by statute: Hireh v. Itireli 
i 1883), 8 IM). 103; Aplhorpe v. .1 plhorpe (1887). 12 P.D. 102: l.ueaa V. 
Unrein I 1880), 18 Q.ll.l). 127. C.A.: Croire v. Criee. nupra: and compare 
In re Sa unde m. [1805 ] 2 Q.B. 424. C.A.; and In re Ward. Lx parle Ward.
| I807| 1 Q.It. 200.

Sequestrators may break o|ien d«s>rs in discharge of their oflice: 
Loir ten v. Colehmler Corporation (1817). 2 Mer. 305 ; and if keys are 
denied them, may be allowed to often I sixes that are Iwked : Lord Pelham 
x. Duehena of Artrcattlle (1713). 3 Swan. 20tln. It has been doubted whe
ther the iMMiks and papers of a corporation could Is* seized by sequestra- 
tors: Loirten v. Colehmler Corporation, 2 Mer. 305.

Application for leave to sell should Ik* made to the Court upon notice: 
Mitchell V. Hraper (1803), 0 Ves. 208. If service is inifKissilde. e.g., if the 
party has gone <iut of the jurisdiction, the application may be made 
• x parte: In re lluah (« Solicitor) (1870), 18 VV.K. 417.

Where lands have ls*en taken, authority to let the property may Ik* 
given on a motion with notice: Xcalr v. Itealiny ( 1744). 3 Swan. 304n ; but 
the sequestrators will not Ik* ordered to make leases: Hay v. .1mm. (1784). 
3 Swan. 300n.

A writ of sequestration to enforce against, the defendant company an 
injunction restraining further infringement of a patent xvas refused hv the 
Exchequer Court of Canada in Sharplea v. Xational Mfg. Co.. 0 Can. Ex. 
C.lt. 400.

At the trial of an action brought to restrain the defendants’ company 
from carrying on blasting ofierations so as to cause nuisance and danger 
to the plaintiff, judgment was entered by consent, the defendants agreeing 
not to carry on blasting ofierations so as to discharge fragments of rock on
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the plaintif)"» land. Thereafter the plaintiff alleged that the defendant* 
had on several occasions broken their undertaking, and therefore applied 
by motion for a writ of sequestration under English Ord. 42. r. ."tl. It 
was held that there had been a breach of the undertaking, although unin
tentional; that if there were any recurrem..... . the offence a writ of scqucs
t rat ion would Issue, and that the company must pay the costs of the motion 
as between solicitor and client : Paris \. Ithayailtr (Iranilr pnarrirs. I.hl.. 
131 L.T. .1». 79.

The plaintiff», having recovered a judgment against the defendants for 
a large sum obtained an order from a .lodge in Chambers ordering defend 
ant* to pay the amount due upon such judgment to the sheriff, to whom 
executions had issued against defendant*" good», or to the plaintiff*, by 
a day certain, and in default that a writ of sequestration should issue. 
Default having lieen made, a writ of sequestration issued accordingly. It 
win* held by Wilson. C..I.. that, though the writ could not have issued to 
enforce the judgment, which was for the payment of money, without limit 
ing a time certain, yet that the Judge's order was a judgment for disohedi 
ence of which the writ might issue, and that the writ was regularly issued: 
l.omlon ami I'a nail ia h I nan ami li/oin/ Co. x. Morphy. lit <U». Nil. "I lie 
< hief Justice cited with approval the remarks of Lind ley. .1.. in UcCarlhy 
v. Iloohl. 1 It. & It. 387. that it is competent for the Court, irrespectively 
of the Debtors' Act. as well as under it, to make an order upon the judg
ment debtor under an ordinary judgment, to pay the whole or any part 
of the debt, and upon an order so obtained the judgment creditor might 
have a writ of sequestration although lie could not have it under the jrnlg 
ment alone: l.omlon ami Can. Loan ami I fir nr y Co. \. Morphy, 10 0.1». 811. 
at 91. The latter pnqiosition is not in accordance with the later decisions 
under the English rules, and it must now lie considered as at least doubtful 
whether a writ of sequestration can be had in Ontario by the expedient of 
getting an order against the debtor to pay by a fixed future date after tIn- 
recovery of a mere common law judgment for a money demand. It was 
expressly held in llullnrl v. Cathcart, | IH941 I (/It. 244, that the proper 
form of a common law judgment is for the "recovery" not for the “pay
ment" of money, and that there is no jurisdiction to add to a judgment for 
recovery of money, a limitation of the time within which such recovery 
is to lie executed, so ns to found a right to issue a writ of sequestration in 
default of payment within the time limited.

The two defendants in the case of London ami Can. Loan ami .1 tpury 
Co. v. Morphy, cited above, were partners in the stock-broking business, and 
were mendier» of the Toronto stock exchange la corporation), and had 
seats at the stock board theri-of. shewn to Is- of considerable value, and 
to he saleable by the defendants on compliance by them with certain by 
laws of the cor|Miration. which, among other things, provided for a written 
application to the exchange by any member, wishing to sell his seat, for 
leave to sell, submitting at the same time the name of the proposed pur 
chaser, and if the purchaser was in such a case acceptable, or had thereto
fore Is-en accepted, the leave would Is- granted. A party desiring to Is-- 
come a member of the stock exchange could not, under the by-laws. Is- ad 
mitted a mendier unless lie had lieen previously a stock broker, resident,

m
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di'ing business publicly a* such. in Toronto, for at least six month* pre
viously to his application, and had upon his own application liven ac
cepted by the exchange as a member, the vote for his acceptance to be by 
ballot, and one black ball in live, or a portion of live to exclude. After
being ......pled lie might purchase a seat from some one already a member,
or pay an entrance fee of $4,000 to the exchange, and by such payment 
create a seat for himself. 'I he total numlier of seats on the Isiard was 
limited to forty, whereof thirty-three were taken up by the thirty three 
members of the exchange. The sequestrator applied for an order under 
the writ of sequestration to sell the defendants' seats at the exchange. 
Wilson. held, that although such scats were the property of the
debtors and should Is* saleable under proves*, and the ( ourt could imple
ment its execution by ordering the defendants to do any act necessary to 
ell'oct. or to refrain from any act to obstruct, the sale of the seats ; yet 
that, inasmuch as the Court could not control the exercise of the ballot 
by the member* of the exchange, the seats had not lieen and could not Is1 
sequestered under the writ, and no order for sale could Is- made. An ap
peal was taken to the Court of Appeal, and it was then shewn that one 
of the two judgment debtors had paid oil" the judgment of the plaintiff*, 
and was carrying on the appeal for the purpose of obtaining the sent 
owned by the other. The Court of Appeal thought this circumstance 
quite apart from the fact that the ultimate completion of title to a pur 
chaser could only Is* effected by the contingent co-operation and assent of 
the stock exchange as provided by its by-laws, a ground for affirming the 
judgment appealed from but directed that its order should In* without 
prejudice to any right the judgment debtor so paying off might have to 
procure himself to Is* substituted for the plaintiff* in proceeding* against 
his former partner, the co-defendant : London and ('an. Loan anil Ayency 
Co. x IforpAj 14 A.R « hit ■

Where a motion for sequestration against a railway company for 
breach of injunction restraining a nuisance had Inm-ii ordered to stand 
over for a short period to enable the company to remove the nuisance, 
the C.A. refused to interfere: ('mls \. f/.ll .It., 3 'limes Lit. 02: and see 
same case, 3 Times L.R. 605.

Cpon an application for sequestration the question for the Court is, 
whether a contempt has Is-en committed. The Court has no jurisdiction 
otherwise to declare the rights of the parties, inter se, as regards any of 
the facts alleged in support of the application : Me tern Limited V. Metro
politan (San Metern. Limited (1007). 51 Sol. Jo. 400.
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Re GIMLI PROVINCIAL ELECTION MAN.

REJESKI v. TAYLOR. C. A.
(Decision No. 3.) 1913

Manitoba Court of 1 ppral. lion rll. t'.J.M . Itichardn, Perdue. ('macron 
mid llayyart. 1. \ oran her 20, 1913.

1. Kl.WTlO.NH 1 8 1 V—92*—4 ONTESTS 1 iiMIHiUllll.il Kl.MllO.NS A « l—Oil
JECTIONH TO PETITION—SEMIN 11 EXTENSION ol TIME EllK M AKIM.

t’tiller sit. 37 of (In* Controverted Elections Act, II.S.M. 1902. ell. 
34. providing Unit preliminary objection* nmy In- tiled to n petition by 
the re*|Hindent within live day» after service thereof, or within *nvh 
further time a* any judge -Imll grant fur the pur|N»nc, after one ex 
tension of time lias been made -nclt further time may In- granted a* 
the judge may deem necessary, his jaiwer not Is-ing exhausted by 
the making of the first extension.

| Power v. (iriffin. 33 Can. S.C.II. 39. distinguished. |
2. Electionh 18 1V93)—Contests—Contmovehteii Elections Ait tin

JWTIONH TO PETITION—\V.\IVEH.

That a preliminary ohjis-tion to a petition made under the Con 
troverlisl Elect ion* Act. II.S.M. 1902. eh. 141. might have been raiseil
Oil a previous objection to tile -llllicielicx of the servi........... tile |N‘titio||
will not bar a snh*iN|ucnt application based on the former objection, 
especially where the objection, if made on the lirst application, might 
have Is-en considered a waiver of the irregularity in the service of 
the petition. (/*rr Cameron and Maggart. .I.i.t

3. Ki.wtionh * 8 IX —92*—Contents Contkovekteii Ki.eitionh Ai r— On
JEITION TO PETITION—SWIINII EXTENSION OK TIMI KOK M XKINli —
Abandonment—Laities.

Delay in taking out an order for a second extension of time under 
sis*. 37 of the Controverted Khs-tion- Act. II.S.M. 1902. eh III. for 
making preliminary ohjis-tion* to thesiifliciency of a petition tiled under 
the Act. cannot In* considered an abandonment of the original order, 
where the delay was due to a difference of opinion between the soli 
citors for the respective parties as to the term* of the order, i lb r 
Cameron and llnggnrt. ,1,1.1

Appeal by the petitioner* in mi election petition brought 
under tile Manitoba Controverted Elections Act. It.S.M. 1902, 
eh. 34. from an order made bv Galt, •!.. on November H, 191.'1, 
extending the time for the filing of preliminary objections to 
the petition.

The appeal was dismissed. UoWKI.l., C.J.M . and Rkti xkiis, 

•T.A.. dissenting.
A. H. Ihnhton, for the petitioners.
A. J. Andrew», K.C.. and F. M. Hurbidtp, for the respond 

ent.

Statement

IEowbu., C.J.M. (.dissenting) :—In a carefully considered 
judgment made in this matter, and reported in VI l>.Lit. 121, 
25 W.L.R. 205, the Chief Justice of the King's Bench held that 
the power given to a Judge to extend the time provided for by 
see. 83 of the Controverted Elections Act was only elaborated by 
see. 34, and it gave power to extend only once.

Howell. C.J.M. 
(dâwntâiue
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On appeal to this Court, my brothers Richards and llaggart 
agreed with him. and my hrothiTN I’crdtic and Cameron and I 
hold that, because of sir. .‘14, there was power under the two sec
tions to enlarge the time more than once i 14 l>.Lit. 414).

The real point in controversy in this appeal is, whether a 
Pkovinciai. Judge, under see. .'17, has power to extend the time more than 
«*5- once.

—— In the early part of the 19th century, by time eases in the
Howell. LVI.M. Clvas /'#///##< V. Dltlkll . 1 Tllllllt. 'll 19 ; liant It V.

Harry, 4 Taunt. (I5H, and Lrggctt v. Finlay, U King. 255 and 
by a ease in the King's Bench, Anon. 2 ('hit. 45, it scents to he 
laid down as law that an arbitrator having power to enlarge 
the time for making his award may exercise that power from 
time to time; and Russell on Arbitration, p. 147, on the strength 
of the above eases, states this to be the law. In not one of the 
eases is the clause giving the power enlargement set forth, hut 
merely the substance of it is stated. Perhaps there were other 
clauses or language which led Lord Mansfield to give the broader 
meaning to the clause in the first ease on the subject. It was 
argued in some of these eases that after one enlargement the 
arbitrator was fundus officio.

It was deemed necessary in Knglaml by the Interpretation 
Art of 1HS9, see. M2, sub-see. 1. to provide that, in construing 
such power to enlarge tile time as is provided by see. M7, it shall 
be deemed power to enlarge “from time to time as occasion re
quires;’* and Craies, in his Statute Law. p. 24M, states; “The 
substantial effect of the provision is to rebut the presumption 
that the power is exhausted by a single exercise.

By the Act of Vnion with Ireland, the Crown was empowered 
to assume such Royal style and title as by proclamation His 
Majesty should Is* pleased to appoint : and. this having been 
done, it was denned necessary to pass legislation to permit an
other proclamation : see Craies* Statute Law, p. 251.

It is significant that flic Knglish Order Ii4. rule 7. the Ontario 
rule M5M. and our rule .‘W5, all provide for extending tile time 
even if an order has already been made on the subject.

With this law before me. I must now consider the ease of 
Horn r v. (iriffin, MM Can. S.C.R. M9. In that case the Commis
sioner “may at any time . . . grant to the patentee un
extension of the term of two years." The Court unanimously, 
after full consideration, held that once an extension of time was 
granted, the Commissioner was font Ins officio. The Chief Jus
tice, at p. 4M. says ;—

There i* no |io*»ilde room ttllilvr the wording of the «tatllte for the 
content ion that the {'oinniiaaioiier could extend thi« delay from time to 
time, and a juriadietion of thi* nature cannot In- extended liy count ruction.

Mr. Justice Armour, at p. 49, says :

MAN.

(’. A 
1913

Jt*
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The wonts iim-iI in gninliiig I In- |Hiw«-r mitlmriw 'inly oiic extension 
an<l by the grant of tin* rxtennion of .liiiie H, Itiol. tin* |mwvr wa* ex
haunted.

In tin* mutter before iih the power given is * * within such 
further time as any *1 litige shall grant for that purpose.” 
Of rourne. our rule 38f> eaunot be invokeil, ami the power to 
extern! the time fixed b.v statute ran only be derived from these 
word*. The “further time” above referred to. to be granted by 
“any Judge,” is certainly as single in its meaning as “an 
extension” mentioned in the la*t-cited ease. To bold tin- order 
appealed from good is to bold that these words mean “within 
such further time as any Judge shall grant for that purpose and 
within any still further time that any other Judge shall grant.”

Orders bad been made under this s«s*tion granting further 
time, and then the order appealed from was granted. I think 
there was no power to make the order.

MAN.

t\ A. 
1913

( IlK
Provincial 

l ucmoN 
(No.

iillwiillngl

Iticii.xans, J.A. i dissenting) See. .'17 of the Manitoba Con- Ri'*»fd«. j.a. 
troverted Kleetions Act allows the respondent to file prelim- 
inary objection* “within five days after the service of the |>eti- 
tion . . . or within such further time as any Judge shall
grant for that purpose.”

The ipiestion is. whether, after one extension of time has 
ls*en so granted by a Judge, further such extensions can In* 
granted by the same or another Judge.

The wording of sec. 13 of the Act does not seem to me to 
sustain the argument advanced by counsel for the respondent, 
that it brings into the Act the provisions of sec. 87 of the Dom
inion Act. I think the last-named section 87 deals with more 
than “principles ami practice.” It confers distinct and import
ant powers on the Court and its Judges, by enabling them “to 
extend from time to time the period limited” by the Act “for 
taking any steps or proceedings.”

I am still of the opinion, stated in effect in my judgment of 
October 27 last in this case, on the appeal from an order of 
Mr. Chief Justice Mathers, that Acts delegating powers of legis
latures shoubl In* strictly construed, and should not In* held to 
confer powers which are not given on the face of such Acts or 
by necessary implication.

I think that only one power to extend time by a Judge 
is given by see. .*17, and that that power is exhausted by Is-ing 
once exercised.

If a contrary view bad Im*cii taken by the majority of this 
Court on the a Ism* appeal from the order of the Chief Justice 
of the King's Bench, I should now be bound by that decision.
But. as I understand their judgments, they merely held that 
each of the two sections 33 and 34 gave a separate power to 

M—14 D.L.B.
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man grant further time for service of the petition, thereby empower-
(7 \ ing the learned Chief Justice to make each of the two orders
191,? for extension were in question, the second of which he

subsequently held had been unauthorised by those sections, 
c^viii There was no holding by a majority of the Judges that the Act 

Provincial enabled any power for extension of time given to a Judge to be 
Election exercised from time to time or oftener than is distinctly stated 

1 °* on the face of the Act. I would allow the appeal.

ivmiu.-.j.a. Pkkdvk, J.A.:—The petition in this case was served on 
July 25, 191.1. On July 28. Mathers. C.J.. made an order ex
tending the time for tiling preliminary objections until the ex
piration of two days after the application to set certain 
orders relating to the service of the petition should be disposed 
of. That application was finally disposed of by the Court of 
Appeal on October 27. On October 29. a second order was 
made extending the time for filing the preliminary objections 
up to and including October 31. On the last-mentioned date, 
an t’X part* order was made by Oalt, J., further extending 
the time for tiling preliminary objections up to and including 
November 3. or until the application by the respondent to re
move the petition from the files of the Court should be disposed 
of. On November (i. (lait. J., made a further order extending 
the time for filing preliminary objections up to and including 
the day upon which judgment on the appeals from that order 
itself ami from the order of November 3. should be pronounced 
by the Court of Appeal.

The present appeal is brought from the above order of Nov
ember (i. Tbe ground of the appeal is. that a Judge had no 
power, under the Manitoba Controverted Elections Act. to make 
a second order to extend the time for tiling preliminary objec
tions.

This appeal turns upon the construction of sec. 37 of the 
Aet. That section is as follows:—

37. Within five «lay* after tin* H>rvlw of tin* petition a* herointiefore 
detcrilNsl. or within *urh further time a* any .liulge -hill grant for that 
|utr|M»«e. the respondent may produce in writing any preliminary objection* 
or ground* of iuxufllciency. which lie may have to urge against the peti 
tioncr or against the petition. or again»! the security, or against any 
further proceeding* thereon; lie »hnll in »uch ease at the same time tile 
a copy of »uch < i or ground* for the |wtit

It is argued that, under a proper construction of the above 
section, a Judge has power to grant only one extension of tim 
and that after the first order had been made by Mathers. C.J.. 
extending the time for filing preliminary objections, a Jmlg- 
of the Court luul no power to grant a further extension. If 
effect has to be given to this contention, the result may be that.

4
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the time having passed for the filing of preliminary objections, 
no preliminary objections tiled after flmt time can properly he 
considered by the Court. Such a result might seriously affect 
the respondent's position. Me might he debarred from raising 
questions of status or insufficiency or security, which should 
properly be raised hy preliminary objections, and which might 
he vital in their character. That such questions are properly 
the subject of preliminary objections, and can only he raised 
by preliminary objections, is. I think, settled by the judgments 
of the Supreme Court of Canada in the Stanstiad ease. 20 Can. 
S.C.R. 12. and the ltrcscott case., 20 Can. S.C.R. 1!Mi See also 
Brassard v. Langcvin, 2 Can. S.C.R. 219. at p. 227.

In an application under the present petition to set aside 
a second order to extend tin* time for service of the petition. 
Mathers. C.J., held that a Judge had. under sec. 22 of the Act, 
power to make only one order, and that lie was then functus 
officio. On appeal to this Court, the majority of the Court, 
in allowing the appeal, did not find it necessary expressly to 
decide that point. The only authority cited in support of the 
petitioners' contention was Powi r v. (iriffin, 22 Can. S.C.R 
39, an authority which was relied upon by Mathers, C.J., in 
giving his decision. Rut. upon a careful examination of it. I 
think the facts and circumstances of that ease were essentially 
different from those involved in the application now under 
consideration. In Power v. (iriffin, 22 Can. S.C.R. 29. the stat
ute enabled an official, at any time not more than three months 
In-fore the expiration of the term for the commencement of a 
certain operation, to grant an extension of such term. The 
official granted one extension, and then, long after the lapse of 
the three months, granted a further extension. It was held that 
the statute gave him no authority to grant the second exten
sion. It is obvious that the power there conferred was quite 
different from one enabling a Judge of the Court to grant 
further time for taking a proceeding in a cause pciidiiu.' in his 
Court. In the one a restricted authority was given, which could 
only be exercised within a definite period, in the other the 
authority to extend the time is conferred in general terms.

In construing a statute, it is the duty of the Court, in so 
far as it can. to ascertain and give effect to the intention of 
the legislature in passing it. The words “or within such further 
time as any Judge shall grant for that purpose" slu-w that tin- 
intention of the legislature was to confer upon a Judge of the 
Court of King's Bench power to extend the time for filing 
preliminary objections. The main object of this provision, con
tained in the words shove-cited, was the granting of power to 
extend the time for filing preliminary objections. Whether that 
extension should be granted by one order or by more than one.
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whs a matter of quite subordinate interests. If circumstances 
arose which rendered the first extension of time insufficient to 
meet the requirements of the case, i do not think that it was 
the intention of the Act that the Judge should he powerless to 
grant a further extension.

In Payne v. Deakle, 1 Taunt. 509, an order had been made 
at nisi prias referring the cause to arbitration, so that the arbi
trator should make; his award on or before a certain date, “or 
on or before any other day to which lit* should enlarge the tinr* 
for making his award.” The arbitrator eidarged the time to 
a certain date, and again enlarged it to a still later date. Lord 
Mansfield, in giving the judgment of the Court, said:—

Tin* hPtisv of the condition is, that the arbitrator shall have sufficient 
time to make his award, and that if he cannot make it by the day named, 
he is to make it any time that he pleases; and whether he names the 
ultimate day at once, or at a subsequent time, is immaterial.

I regard the above as an authority in point. I do not think 
that there is any fundamental distinction to be observed in con
struing the judicial order above referred to and the statutory 
provision now under considération.

I think the appeal should be dismissed. The costs should be 
costs in the cause to the respondent.

Cameron, J.A.:—If, in sec. 37 of the Controverted Elections 
Act, the words “or within such further time as any Judge shall 
grant for that purpose” are to receive the construction which, 
it is contended by the appellants’ counsel, they must, then it is, 
in my opinion, clear that they cannot be affectei by the provi
sions of sec. 13, and it is immaterial whether sec. 87 of the Dom
inion Controverted Elections Act, or the relative English Rules 
(if any) are to be considered as part of our Act or necessarily 
supplemental or incidental thereto. If sec. 87 or the English 
Rules are at variance or inconsistent with sec. 37, they are 
irrelevant and need not be considered on this appeal. The 
whole question, therefore, before us, on this branch of this 
appeal, is, whether the words quoted must he given the rigid 
construction above indicated.

That an extension of time can be granted under the section, 
though the time prescribed has elapsed, is well settled. The 
cases are collected and discuased by Mr. Justice Richards in 
Rt Morris Election, 22 Man. L.R. 6. 1 refer more particularly 
to the Hu mml ('ast, 82 C.LJ. 688; AUtomdtr v. McAlHsttr, 
34 N.B.R. 163; Re Bothurll. 9 P R. 485; Wheeler v. Gibbs, 3 
Can. S.C.R. 374; Stratton v. Burnham, 41 Can. 8.C.R. 410; and 
Eaton v. Storer, 22 Ch.D. 91.

The argument against the above construction was plainly 
that then* is no express provision for an extension after the
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expiration of the statutory time; and, in the absence of such 
a provision, the application must he made before the original 
time has elapsed, because, the tilin' having elapsed, there was 
nothing remaining to extend. This was the argument advanced 
by eminent counsel in Banner v. Johnston, L.R. 5 ILL. 157. 
The section of the Companies Act, 1862 (see. 124 i, in question, 
is given at p. 162. The construction of that section is dismissed 
by Lord Hatherley at p. 170 and Lord Cairns at p. 172. The 
House of Lords, in view of the circumstances that might arise 
in connection with an appeal, and which must have been in 
contemplation of the legislature, refused to give tin- section in 
question the narrow construction for which counsel argued.

The circumstances which may make it necessary to apply for 
an extension of time under see. .‘17 may not be known until it 
is impossible to obtain an order giving further time within the 
five days prescribed, or some unforeseen occurrence may have 
prevented the filing of the objections within the proper time. 
Such considerations as these are amongst that have
influenced the Courts in deciding to allow appeals to be lodged, 
even if the times originally prescribed for entering the appeals 
have elapsed, and there lie no express provision made for an 
application after the time has passed. This reasoning seems to 
me applicable here. A Judge in fixing an extension of time, 
having in view the policy of the Act that petitions must be 
disposed of with all convenient despatch, may have fixed a short 
further period within the objections must be filed. Then
unforeseen circumstances may arise making the filing within 
that time impossible. Can it be that there would then be no 
further power to grant an extension, even for twenty-four 
hours.' To exclude such a meaning from the words above- 
quoted, would it not be necessary to read them as if they were 
“or within one such further period of time as any Judge shall 
grant for that purposef” I must say that 1 find it impossible 
to avoid that conclusion. And yet that would be, in my opinion, 
to read into the section something that is not now there.

The power given to the Judge is discretionary, and it must 
be assumed that no extension will be granted except for good 
cause. It cannot be well argued, therefore, that a liberal con
struction of the words quoted would lead to confusion or undue 
delay.

The word “time” in the words quoted is obviously not used 
in its wide, general sense : but in its meaning of “a part of 
time considered as distinct from other parts.” To my mind, 
it connotes the further meaning of “times.” It means pre
cisely what is conveyed by the phrase “period of time.” And, 
if that phrase were inserted, instead of the word “time.” it 
would seem to me necessarily to convey the further meaning of
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“periods of time.” The use of the singular naturally conveys 
the plural meaning. Moreover, this is in accordance with the 
rule of construction prescribed by sub-see. (m) of see. 8 of the 
Interpretation Act. If I am correct in this view, then the words 
in question are to be read as if they stood “within such further 

Provincial time (or times)” or “within such further period (or periods) 
l^;cT,“N of time.” This is the construction that appeals to me as eon- 

À_ÜL_ ' sonant with the language used, with the intention of the legis-
cemeron,J.A. hiture. so far as I can gather it. and with a regard to the vary

ing circumstances that may arise in connection with the pro
cedure. and which it is fair to consider that the legislation had 
in view.

In reference to Power v. (iriffin, 33 Can. 8.C.R. 39, 1 feel 
that the Supreme Court was influenced in its decision by the 
wording of the section there in question as set out at p. 42. 
The authority of the Commissioner to extend must, under the 
wording of the section, be exercised at a time “not more than 
three months before the expiration” of the two years. This 
seems to me such an express limitation of the authority of the 
Commissioner requiring him to grant his extension within the 
three months, if lie makes it at all. that it is easy to see how 
the Court arrived at the conclusion that the last extension, 
granted during the currency of the first extension properlv 
made, was “absolutely unauthorised by the statute.” The ex
plicit declaration of the time within which the power was to be 
exercised necessarily excluded any other time wherein an ex
tension could be granted.

The arbitration cases which were referred to on the previous 
argument by Mr. Hudson, and on this appeal by Mr. Andrews, 
seem to me to have some bearing on the case, and tend to re
inforce the view which I have formed. I refer to Payne v. 
Dealclr, 1 Taunt. 509, where an arbitrator, in an arbitration 
under an order of reference, enlarged the time for making his 
award after having once enlarged it as empowered by the order. 
It was held by Lord Mansfield that the sense of the t ion 
was that the arbitrator should have sufficient time to make his 
award, and that, if lie could not make it by the day named, he 
could make it at any time he fixed. I refer also to Barrett v 
Parry, 4 Taunt. t>08. There was at the time of these decisions 
no statute giving arbitrators the power thus given them by th< 
Courts.

On tin* whole, I am of opinion that Mr. Justice Halt had 
power to make this order appealed from, though I am eenaibl. 
that the question raised is one of difficulty.

The point is taken that the order should not have been 
granted, as it is in contravention of the policy of the Act that 
proceedings in these election matters should he expedited. The

MAN
V. A.
1913

Re

8



14 D.L.R. i Re (Jimi.i Provincial Klectiox (No. 3).

objection could have been taken by way of preliminary 
objection and not by way of substantive application. Authority 
was cited to shew that the point as to service could have been 
raised by preliminary objection: Tin Wist l*i h rlwrough ease. 
41 Can. S.C.R. 410. On the other hand, it is contended that 
the proceeding actually taken was in accordance with precedent, 
and that under tin* wording of sec. 39 tin* taking of tin* objec
tion as a preliminary objection might have lievn open to tin- 
const ruction of a waiver of irregularity. As tin* respondent’s 
proceeding to set aside service was regularly taken, 1 think that 
this objection cannot be sustained.

It is also objected that tin* order before us was. by tin* delay 
in taking it out, abandoned. The question of abandonment 
must be one of intention : and. if there he here any prima fin ir 
evidence of abandonment, it is shewn by the lapse of time from 
November 3, to November 6. Hut that delay is fairly accounted 
for by the difference of opinion between tin* solicitors for the 
parties as to the terms of the order, to which reference is imub* 
in the learned Judge’s reasons for judgment.

In the circumstances. 1 am not prepared to bold that there 
was an abandonment of the order by the respondent. The 
order, on its face, recites that on November 3. a verbal order was 
made extending the time for filing preliminary objections, as 
therein set forth, and that the parties bail on November 6 
attended before the learned Judge, and bad then spoken to the 
minutes of the order to be made. This would take the order out 
of the rule debarring the Court from going In-hind the date 
appearing on the face of the order, as stated in Yount/ v. Hop
kins, 9 Man. L.R. 312. Moreover, if the time for filing bad 
elapsed after November 3. and before November I». that, of 
itself, would not have deprived the Judge of jurisdiction to 
make the order.

In my opinion, tile appeal must In* dismissed.
IIaooart, J.A.. concurred with Perdee and Cameron, JJ.A.

Appiat dismissed, IIoweli,, C.J.M., and 
Richards, J.A., dissenting.
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Re GIMLI PROVINCIAL ELECTION 
REJESKI v. TAYLOR.

(Decision No. 4.)

Manitoba Court of Appeal, Howell, fI/., Ifiehardn. Perdue, Cameron, and
Haggart, JJ.A. Xutember 20, 1913.

1. Appeal (6 XI—720)—Transfer or causes—Leave to appeal to Privy 
Council—Proceeding under Controverted Elections Act.

Leave to appeal to the Privy Council from an order of a court made 
in a proceeding on a petition under the Controverted Elections Act, 
R.8.M. 1902, ch. 34. will be refused, since the proceeding is one to 
which the Royal prerogative to hear appeals does not extend.

|Thcherge v. Luudry, 2 App. Cas. 102, 107; Valin v. Langlois, it App. 
Cas. lift; Cushing v. Dupuy, it App. Cas. 400; Kennedy v. Purcell, 4 
Times L.R. 60-1; Mown v. Parker, (IS00| A.C. 245; and lie H'i Matua, 
|11*0S| A.C. 448. followed.|

statement Motions for leave to appeal to the Privy Council from two 
orders of the Court of Appeal see lie Gimli Election (No. 2), 
14 D.L.R. 414 and He Gimli Election (No. 3), 14 D.L.R. 863. 

The motions were dismissed.
A../. Andrews, K.C., and E. M. Burbidge, for the applicant.
.4. B. Hudson, for the petitioners.

Richtrda, j.a. Rît HARDS, J.A.:—The King was the original fountain of 
justice, and at first, he personally administered justice. In the 
course of time he appointed, first certain of the great lords, and 
afterwards Courts, composed of Judges, to exercise for him this 
duty. But he has never parted with his prerogative right finally 
to deal with such cases, though he has in fact delegated the 
actual hearing of the final appeals to certain of his Privy Council
lors, who are called the Judicial Committee of the Privy Council, 
and who advise him what disposal to make of such appeals. In 
this way his prerogative has been retained in all cases of ordinary 
law which his Courts, as such, had the power to decide.

Until the passing of Controverted Elections Acts, the matter 
of dealing with disputes as to the validity of elections of members 
of legislatures, was wholly exercised by such legislatures. Their 
right to do so was jealously guarded by them, and the King 
possessed no prerogative right to interfere with their decisions 
thereon.

In very recent times legislatures have, for purposes of con
venience, delegated certain of their powers to Courts specifically 
named by them, to deal with Controverted Elections. The 
Act R.S.M. 1902, ch. 34, under which the election for the electoral 
division of Gimli is now I icing contested, was enacted by the 
legislative Assembly of Manitoba for that purpose.

In passing that Act, the legislature have not divested them
selves of the power to repeal the Act and réassumé the exercise 
of their functions, which they have thereby delegated.
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The question of the right to appeal to their Lordships of the 
Judicial Committee in such cases has been discussed by the 
members of that Court in several cases.

In T héberge v. Laiulry, 2 A.C. 102 at 107, Lord Cairns, in 
delivering the judgment of their Lordships on an application for 
leave to appeal, says:—

Now, the subject-matter, us has been auiil. of the législation is ex
tremely peculiar. It concerns the rights and privileges of the electors 
and of the Legislative Assembly to which they elect members. Those 
rights and privileges have always in every colony, following the example 
of the mother country, been jealously maintained and guarded by the 
Legislative Assembly. Above all. they have been looked u|mui us rights 
and privileges which |H*rtain to tin- legislative Assembly, in complete 
independence of the Crown, so far as they pro|ierly exist. . . . I heir 
Lordships have to consider, not whether there are express words here 
taking away prerogative, but whether there ever was the intention of 
creating this tribunal with the ordinary incident of an a|/pcal to the Crown

And at p. 109. referring to the provisions of the provineinl 
Act disqualifying for corrupt practices, be further says:

Mr. Benjamin contended that the Act of Parliament. so far as it en
grafted on the decision of the Judge this declaration of incapacity, was 
ultra vire* of the |mwcr of the Legislature of the Province. I'pon that 
point their Lordships do not think it necessary to express any opinion 
whatever. If the Act of Parliament was. in this respect, as contended, 
ultra vire* the provincial Legislature, the only result will be that the con
sequence declared by this section of the Art of Parliament will not enure 
against and will not affect the |>rt it inner; but it is not a subject which 
should lead to any different determination with regard to that part of the

Counsel for the petitioner for leave to up|>cnl (the res|>ondent 
in the matter of the election petition) argued that in Volin v. 
Langlois, 5 AX’. 115, their Lordships had indicated that the 
prerogative of the Crown to grant an apjx-al could be exercised 
in proceedings under Controverted election Acts.

Ah 1 understand that caw, the sole question raised before 
their Ixmlships, on the application for leave, was, whether the 
Parliament of Canada had power to authorise provincial Courts 
to deal with controverted elections of Mendiera of that Parlia
ment. The Supreme Court of Canada, from which the upfieul 
was sought, hud held that Parliament hud that power. Their 
Lordships upheld that decision in refusing leave to appeal. I^ird 
Selliome, in giving the judgment of the Board, says at p. 122:—

If, indeed, the able arguments which have been offered had produced 
in the minds of any of their l<ordships any doubt of the soundness of the 
derision of the Court of Ap|>enl. their Ixmlships would have felt their 
duty to ail vise Her Majesty to grant the leave which is now asked for.

In the above the Court referred to as “the Court of Appeal” 
is apparently the Supreme Court of Canada; and, in mentioning
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the decision <if that Court, I understand the language al>ove 
quoted to refer only to its holding that Parliament had the power 
to authorise provincial Courts to deal with controverted elections. 
So that it was only with regard to the question whether the Act 
was, or was not, ultra vires of that Parliament, that their Lord
ships implied a power, on their part, to grant leave to appeal.

In Cushing v. Dupuy, 5 A.C. 409, the judgment of the 
Judicial Committee says, at p. 419, in discussing Thebergc v. 
Laudry, 2 A.C. 102: —

It was held hv this Committee that there was no prerogative right 
in the Crown to review the judgment of the Superior Court upon an elec
tion petition, and the application was refused. This decision turned on 
the peculiar nature of the jurisdiction delegated to the Superior Court, 
and not merely on the prohibitory words of the statute. It was distinctly 
and carefully rented on the ground of the peculiarity of the subject-matter, 
which concerned not mere ordinary civil rights, but rights ami privileges 
always regarded as pertaining to the Legislative Assembly, in complete 
independence of the Crown, so far as they properly existed: and, conse
quently, it was held that, in transferring the decision of these rights from 
the Assembly to the Superior Court, it could not have been intended that 
the determination in the Inst resort should belong to the Quccn-iiwouncil.

The next case for consideration is Kennedy v. Purcell, 4 Times 
L. R. CG4, an ration in 1888 for leave to appeal from a 
judgment of the Supreme Court of Canada in a matter arising 
out of a trial under the Controverted Elections Act of the Do
minion. There Lord Hobhouse, who gave the judgment, says, in 
reference to Théberge v. Laudry, 2 A.C. 102:—

The decision of the Judicial Committee war, not that the prerogative 
of the Crown was taken away by the general prohibition of ap|>eal, but 
that the whole scheme of handing over to Courts of law disputes which 
the legislative Assembly hud previously decided for itself, shewed no in
tention of creating tribunals with the ordinary incident of an appeal to the

Then, after referring to Valin v. Langlois, and the argument 
advanced that in that case it had been held that there was power 
to grant an appeal, he says:—

But such variance as there was between the two cited causes was 
only to this extent—that the Committee in the latter case must have 
thought that the question of the existence of the prerogative was still 
susceptible of argument, when the dispute went to the very root of the 
validity of a law passed by Parliament to take effect in a province. Their 
opinion on an ex parte hearing, and on the sole question whether or not 
there should be any further argument on the matter at all. could not be 
put higher than that.

The cases he refers to as the “two eited causes” are T In'hcr y 
v. Laudry, 2 A.C. 102, and Valin v. Langlois, and it is Valin \ 
Langlois, 5 A.C. 115, that he refers to as “the latter case.”

Then, again, on p. 000 after referring to the need for quicklx 
disposing finally of such cases, he says:—

4
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And it seemed to their Lordships that there were strong reason* why 
such matters should hr decided within the colony, ami why the preroga
tive of the Crown t I not, even if it legally could, lie extended to matters 
over which it hud no power, and with which it had no concern, until the legis
lative bodies chose to hand over to functionaries that which was
formerly settled hv themselves. Before advising such an exertion of the 
prerogative, their Lordships would require to find indications of an in
tention that the new procer should so follow the course of ordinary 
law as to attract the prerogative. But the indications they found were of 
the contrary tendency.
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In tin- report of the ease in 89 L.T.It. the word “extension" 
is used instead of “exertion" in the part of the judgment quoted 
last above.

In Mow* v. Parker, [I8%| A.(\ 248, Lord Hobhouse, at p. 
248, says:—

In the case of T héberge v. Luuilry this Board had to consider the effect 
of a Quebec statute which transferred tin- decision of controverted elec
tions to the Legislative Assembly from the Assembly itself to a Court of 
justice. The statute provided that the judgment of the Court should not 
be susceptible of appeal. Though that provision would destroy the right 
of a suitor to an ap|icul, it did not. taken by itself, destroy the prerogative 
of the Crown to allow one. But this Board held that they must have re
gard to the special nature of the subject ; to the circumstance that election 
disputes were not mere ordinary civil rights, and that the statute was 
creating a new and unknown jurisdiction for the purpose of vesting in a par 
ticular Court the very peculiar jurisdiction which, up to that time, had 
existed in the Assembly. And they came to the conclusion that the in
tention of the Legislature was to create a tribunal in a manner which should 
make its derision final to all pur|M>scs, and should not annex to it the inci
dent of being reviewed by the Crown under its prerogative.

Further on he says, on p. 249: —
In Thfhrrgr v. Landry, the Board pointed out that the case between the 

parties was one in which they would not think of admitting an appeal if 
the power existed.

In He IV/ Matua. |1908| A.(\ 448, the judgment of the 
Judicial Committee at p. 450, in referring lo T héberge v. Landry 
and Cashing v. Da pay, says:—

The difference between those cases and the present is of the broadest 
and most essential kind. In them tin* subject-matter of the protected 
jurisdiction connoted functions rred on the Court by statute which 
would not otherwise have belonged to it as the general distributor of justice. 
In the one case— 7’M>«rye v. Ijotdry— the subject matter was actually a 
part of the privilege of Parliament and therefore entirely alien to the 
region of prerogative.

Though I cannot si*c that, for the pur|x»ses of this application, 
it would make any difference if not enacted, it may he pointed 
out that see. 101 of our Manitoba .Vet. after providing for an 
appeal to the Court of King's Bench en banc (whose functions 
are now vested in this Court) from the decision of the Judges at
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the trial, see. 104, says: “And the said judgment shall be final to 
all intents and purposes.”

Their Lordships, I think, plainly lay down two rulings in the 
foregoing decisions:—

Firstly, that, except possibly on the question whether the 
Provincial Act is ultra vires of the legislature, the Royal prerogative to hear 

(No^4)N an appeal does not extend to cases under Controverted Flections 
---- Acts.

Richard», j.a Secondly, that, even if it did so extend, they would not advise 
its exercise except perhaps in the case of an appenl on that question 
of ultra vires.

In the present case the power of the legislature to pass the 
Act has not been questioned.

In view of the way in which the matter has been dealt with 
in the cases above referred to, I cannot doubt but that this 
appeal would be dismissed if we were to give the leave asked for. 
So viewing it, I think it would he improper for us to grant leave 
to appeal wdiich would compel their Ixirdships again to deal jvith 
matters already so fully decided by them.

I would dismiss the petition for leave to appeal.
This decision will not interfere with the petitioner's right to 

apply directly to the Judicial Committee for such leave.
Costs of this petition are to be costs in the cause to the 

petitioners who filed the original election petition.

crrdue, j.a. Perdue, J.A.:—The respondent has applied for leave to 
appeal to the Judicial Committee of the Privy Council from 
two orders of this Court disposing of appeals from the Court of 
King’s Bench. These orders were pronounced on motions made 
in respect of proceedings under an election petition filed in pur
suance of the Manitoba Controverted Elections Act. It has, 
I think, l>een conclusively settled, by several decisions of the 
Judicial Committee itself, that no appeal lies in such matters to 
the Privy Council. I need only refer to the following cases: 
Thtbergc v. Landry, 5 A.C. 102: Kennedy v. Purcell, 59 L.T.R. 
279; Moses v. Parker, (18901 A.C. 245; Re Wi Matua, (1908) 
A.C. 448.

These decisions shew that in cases of ordinary legal rights 
suitors may, as a general rule, appeal to his Majesty-in-council, 
and if prevented from appealing as of right, any suitor may ask 
for special leave to appeal by virtue of his Majesty’s prerogative. 
But the rights involved under an election petition stand ui>on a 
different footing. Until the passing of the Controverted Elections 
Act. the jurisdiction of deciding election petitions, and deter
mining the status of those who claimed to be members of the 
legislative Assembly, had existed in the Assembly itself. As 
leird Rol>ertson very tersely pointed out in Re Wi Matua, the
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subject-matter of an election petition was in former times actually 
a part of the privilege of Parliament, “and therefore entirely alien 
to the region of prerogative.”

1 think the petition for leave to appeal in each case should be 
dismissed.

Howell, and Cameron and Hac.uart, JJ.A., con
curred.

Mot ion s dis m issed.

HILL v. SIMM0NDS

Norn Scot in Supreme Court. Sir Charles Townehend. ami Meagher.
Mussel I, ami l.omjlry, «U. November 29, 1913.

1. Arbitration (8 I—3)—Revocation or hi bmihhiox—Rubsbqi ext award
—Validity.

Aii nwnnl remleml after tin* révocation by one party of tin* author 
ity of the arbitrator* under a parol aubniiaaion is void in tin- absence 
of a reauthorization of the arbitrators.

2. Arbitration i 8 T—1 )—Svbmisniox to—Wiiat amoi xtm to—Ahree-
mkxt for ahhkhnment or valuation.

Where it is necessary for those to whom a question is submitted
to hear evident....... argument, in order to determine the damages to
which a person is entitled, the submission is not merely for an assess
ment or valuation but for au arbitration, and is therefore revocable, 
if by parol only.

Appeal by the defendant from the judgment of Ritchie, J., 
in favour of plaintiff for the sum of $5,000 and costs in an 
action claiming damages for assault.

The main defence to the original action was that after the 
assault the parties left the question of damages to be determined 
by Mr. T. Notting, barrister, and Mr. James Sinnnonds, the father 
of the defendant, who made an award of $750, which must he 
the limit of damages. The learned trial Judge found that the 
submission, which was a verbal one. was revoked before it was 
acted upon ; that there never was any fresh submission ; that the 
award relied upon was made after the authority of the arbitra
tors had been revoked and at a time when the arbitrators had 
no authority or jurisdiction to make it. He found further that 
the assault was a most violent and serious one, and wholly 
without justification or excuse of any kind, and, in consideration 
of the injuries sustained by plaintiff and the fact that they were 
likely to be of a permanent character, fixed the damages at the 
sum of $5,000.

The appeal was dismissed.
II. Mtilish, K.C., for appellant.
C. J. HurchcU, K.C., and .1. L. Ralston, for respondent.
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NS. Sir (’ii.xri.es Tow ns ii end, C.J. :—The principal if not the
“(T only question which it is necessary to deal with on this appeal 
1S)1:t is the findings of the learned trial Judge. If these findings can- 
— not he successfully attacked, then the judgment must stand.
.There can be no doubt as to the first that the verbal submission 

Simmon ns; 1° Mr. Netting and Mr. James Simmonds was revoked by the 
plaintiff before it was acted on. The secot.d and third findings 

Tnwn.Hh.-nd.c.j. are complained of as against the evidence, that is to say, (2) 
that there never was any fresh submission and (3) the award 
of $750 was made after the authority of the arbitrators was 
revoked and at the time the arbitrators had no authority or 
jurisdiction to make it.

The evidence on this subject is entirely confined to what 
look place on flu* 4th September between plaintiff. Mr. James 
Simmonds and Mr. Xotting. They materially and flatly dis
agree, Mr. Simmonds and Mr. Xotting as against the plain
tiff. the plaintiff contending and swearing that the object of 
his visit with Mr. Simmonds to Mr. Netting’s office was not to 
submit the amount of damages lie claimed again to Messrs. Sim
monds and Netting, but to settle who was responsible for the 
long delay in adjusting them under the agreement of sub
mission which lie had already cancelled. Mr. Simmonds, sup
ported to a large extent by Mr. Netting, swears that it was 
for the purpose of getting them at once to proceed to fix the 
damages, and that in accordance therewith lie and Mr. Netting, 
on that afternoon, made their award. It then becomes a pure 
question of fact xvlio is to be believed. The learned Judge, 
of course, believed the plaintiff: otherwise he could not have 
made the two findings in question. It is for us, then, to ex
amine the evidence and see whether there are grounds suffiei- 
ently strong to justify us in setting aside his findings. 1 con
fess that after a careful study of all the evidence there is much 
to fill my mind with serious doubts as to tbe real object of 
plaintiff’s visit to Mr. Notting’s office. I cannot, however, divest 
myself of the great weight which should be given to the views 
of the Judge at the trial. It is evident that to these questions, 
the most material in the case, he must necessarily have given, 
in an important ease of this kind, very serious consideration, 
and there must have been circumstances at tli • trial, not ap
parent to us, which have influenced him to give greater weight 
to the plaintiff’s testimony as against the two other witnesses. 
Under ordinary conditions one would have expected the testi
mony of two reputable witnesses to have prevailed over the 
testimony of one. This lends me to the conclusion the learned 
Judge gave effect to other considerations in weighing the evi
dence, and there was room for applying them in this case.

I may briefly deal with another question raised by Mr.
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Mellish that there having been a submission to arbitration it NS-
could not be revoked by either party, and he further con- Ç“j7
tended that the submission hen* was in writing as shewn in the 1913

correspondence. It may be that one party to the agreement, —
especially if in writing, could not revoke it, hut it seems quite ll'.u
clear either party could revoke the authority of the arbitrators simmomm*.
to proceed, in which case an award made thereafter would be 8llT^7rles
void: Frasrr v. Ehniispti'fp r, 12 (j.B.I). 310: Uussell on Arbi- T»wn*hen<i. o.j. 

tration 121: 1 Halshury 950.
The revocation of the arbitrators’ authority in this ease is 

clear beyond dispute.
The only remaining question, whether the plaintiff renewed 

the authority of the arbitrators September 4th. I have already 
discussed.

Mr. Mell sli further contended that Mr. Nottingand Mr. Sim- 
monds were not really arbitrators, but assessors or valuators of 
the damages, appointed by the parties whose authority could 
not be revoked.

In Lord Halsbury’s Laws of England at p. 440, vol. 1, he 
says :—

In order to constitute » xiihminsion to Arbitration there mn*t lie s une 
difference or dispute either existing or prospective lie tween the parties, 
and they must intend that it should Is- determined in a quasi-judicial 
manner. Therein lies the distinction is-tween an agreement for a valu
ation ami a submission to arbitration, for in the ease of a valuation there 
is not as a rule any difference or dispute between the parties, ami they 
intend that the valuer shall without taking evidence or hearing argument 
make Ins valuation according to his own skill, knowledge ami experience.

I think the citation effectually disposes of any such argu
ment. This was clearly a case of arbitration in which there was 
an existing which the arbitrators were appointed to
settle.

I am, for these reasons, of opinion that this appeal should 
be dismissed.

Mkaoiier, el., read an opinion in favour of allowing the ap
peal and dismissing the cross-appeal with costs. He was un
able to explain why plaintiff went with defendant’s father 
to Mr. Notting's office on the 4th September on any other 
theory than that it was to have the matter up and settled 
on that day. The evidence shewed that plaintiff assented to 
this. He said lie must have it settled that day, and when told 
sulisequently that it had been settled lie expressed no surprise, 
but asked whether he would get a letter, in reply to which 
In* was told he would, that Mr. Notting had written one. This 
was not consistent with his objection that it was tin* solicitors 
and not the arbitrators who were to settle the damages. There

D7A
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to its continuance, and under these circumstances there should 
be clear evidence to justify the finding that the arbitration was 
not. resumed and carried into effect.

Hill

Sim mon ns. Rvkkell, •!. : This action was brought against the defendant
Russell, J. for having assaulted and beaten the plaintiff, inflicting serious 

and permanent injuries upon him. The learned trial Judge has 
fourni that the assault “was a most violent and serious one and 
was wholly without justification or excuse of any kind.” He 
has fixed the damages at $5.000 and the only doubt he Imd on 
this point was whether that amount so fixed was sufficient to 
compensate the plaintiff for the injuries inflicted upon him. 
The defendant's counsel on the appeal does not justify the 
assault and did not seriously complain, or complain in more limn 
a perfunctory manner, if at all. of the amount of the damages 
assessed. But the contention is made that the agreement to 
refer, which in the first instance was oral, hail been reduced 
to writing in the course of the correspondence that followed. 
He contends that it thus became an agreement in writing within 
the meaning of the Arbitration Act which makes the appoint
ment of the arbitrator irrevocable, the submission being, as de
fendant contends, irrevocable even at common law. Defen
dant further contends that if the authority of the arbitra
tors was revoked as claimed by the plaintiff a new submis
sion was made on September 4 and that under this fresh sub
mission an award was made on the same day, which is an answer 
to the plaintitf’s claim for damages. The learned trial Judge 
has found that the verbal submission was revoked before it was 
acted upon, that there never was any fresh submission and that 
the award of $750 was made after the authority of the arbi
trators had been revoked aid that at the time it was made 
the arbitrators had no authority or jurisdiction to make it.

As to the first point raised with reference to the submission 
it was no doubt oral in the first instance. The plaintiff sug
gested that it should be put in writing, but ibis was not done. 
The plaintiff was not. so far as I can gather, objecting to its 
lieing put in writing, but the solicitor who tin- plaintiff desired 
should act for him in fixing tin* damages thought that a writ
ing was not necessary. This, however, is of no consequence one 
way or the other. The correspondence clearly admits the fact 
of the submission, but 1 do not think that such an admission 
satisfies the terms of the Arbitration Act so as to render the 
agreement an agreement in writing with the legal consequences 
that would follow under the Act. Probably if the question re
lated to an agreement under the 4th or 17th sections of the 
Statute of Frauds the correspondence would be a sufficient
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note or memorandum of the agreement to satisfy the statute. N. S.
Perhaps it would not. If the time within which the award was s ^
to he made was part of the oral agreement or one of the eon- 
ditions under which the plaintiff was willing «o have the matter — 
amicably settled, the correspondence is not a complete memor- ll,u' 
andum, because it mentions no time as having been agreed si si monos.
upon or stipulated for. It is not clear, however, that any defin- -----
ite time was agreed upon or made by either of the parties a 
condition. Hut I think it is hardly to he doubted that if a 
written agreement had been drawn up there would have been 
some condition as to time, and that is one of my reasons for the 
opinion that when the Arbitration Act refers to an agreement in 
writing it means something more precise and formal than the 
memorandum that will suffice to meet the requirements of the 
Statute of Frauds. (Jranting that the submission was oral 
I have no doubt that the authority of the arbitrators could be 
revoked and that it was distinctly revoked by the plaintiff. It 
matters not whether the submission could be revoked or not. It 
could be and was rendered abortive by the action of the plain
tiff in revoking the authority of the arbitrators. Perhaps an 
action lies for having rendered it abortive. It is not necessary 
to answer the question whether it does or does not so lie.

A more difficult question presents itself on the contention of 
the defendant that there was a fresh submission, or if the 
original submission was irrevocable a re-appointment of the 
arbitrators, or a fresh authorization to them to proceed under 
the submission. It really is of no consequence how the matter 
is phrased. The learned trial Judge has found that there was 
no fresh submission. If lie had found the other way I do not 
think his finding could have been disturbed. Neither do I think 
the finding that lie lias made can be disturbed. It turns entirely 
upon the credit to be accorded to the witnesses. The evidence of 
the defendant’s father is diametrically opposed to that of the 
plaintiff. The plaintiff had definitively broken with Mr. Net
ting whom lie had looked upon as his arbitrator if not as his 
solicitor in the matter and on August .‘Ini, had notified the de
fendant’s father that lie was about to proceed to collect his 
just <lues through the Courts. The latter and tin* defendant 
consulted counsel, no doubt for the purpose of learning whether 
they could not hold the plaintiff to the original arrangement for 
an arbitration, which promised better results than a settlement 
bv tbe Courts. Not knowing that the defendant had con
sulted Mr. McIunes, the plaintiff a few days later consulted 
Mr. Fulton, a partner in the same firm, who was also unaware 
of the consultation with Mr. Mclnnes. Discovering this fact 
shortly afterwards plaintiff retained Mr. McLean and left the 
matter of settlement in his hands. Even at this late date I have

tv—14 iu.r.
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no doubt. under flu* evidence, that thi- plaintiff was willing 
that tlw matter should he settled without a lawsuit, hut it 
does not follow that, after retaining counsel and placing his 
interests in their hands, he was willing that the matter should 
be settled behind their harks «nd without consulting them, lie 
says that what he understood throughout was that the solici
tors on both sides should get together and arrange a settle
ment of the case. Mr. Simmonds, defendant’s father, says that 
the plaintiff' was willing that the damages should be adjusted 
by himself and Mr. Netting. There was clearly a misunder
standing and it no doubt has been due in part to the fact 
of the plaintiff's deafness. The fresh authorization, if there 
was any, took place in Mr. Notting’s office on the morning of 
September 4th. All that the plaintiff heard on that morning 
was the statement of Mr. Xotting to the effect that he could 
notât that time attend to the matter, having other engagements, 
and that lie could not see them till the afternoon. This was com- 
inunicated to the plaintiff by Mr. Simmonds. Plaintiff' did not 
return in the afternoon because In- gathered from tin* manner of 
the solicitor that lie was not a welcome visitor. He is very 
emphatic in his repudiation of tin- idea that lie was taking the 
matter out of the hands of his new solicitors, or giving any 
authority to Mr. Simmonds and Mr. Xotting to make an assess
ment of the damages without consulting them. But for the fact 
of the plaintiff’s deafness 1 should be inclined to accept Mr. 
Notting’s evidence as supporting Mr. Simmonds in the con
flict bet ween himself and tin- plaintiff, hut even so. I should have 
hardly felt warranted in revelling the judgment of the trial 
Judge on a matter so peculiarly within his province. As the 
ease stands I have no doubt that the decision on the question of 
a fresh submission was right. 1 have the same doubts as the 
trial Judge regarding the sufficiency of the damages awarded, 
hut I deem it best in this respect to let well enough alone. I 
think it is to la- very greatly regretted that the defendant did 
not. the moment lie recovered his mental equilibrium, frankly 
acknowledge his fault instead of refusing an apology for the 
wrong lie had done to the plaintiff'. It stands out all through the 
ease that if such a course had been adopted this unfortunate 
litigation would never have occurred.

The appeal should in my opinion be dismissed with costs.
Lo"*iv>.j. Longley, J. :—1 concur in the opinion of the Chief Justice. 

The appeal should he dismissed.
Appeal dismissal, Mk.xghkk, J., dissenting.
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ATTORNEY-GENERAL AND TOWN OF TRURO v. CHAMBERS N.S.
ELECTRIC LIGHT AND POWER CO. Ltd. ----- -

Nova Scotia Snin'cine Court, Kit chic, ./. \orcmhcc 21. III13. 1 î» 1

1. INJUNCTION ( 8 I L—104 I—An TO HIGHWAYS—TELEPHONE AMI ELECTRIC
I’d.EN—LOWERING WIKE TO INTERFERE WITH THOSE ill COMI’ETITOK.

An electric company will lu- rentra ini’il from arbitrarily a ml iim 
reasonably lowering its wires for the sob* purpose of compelling a 
competitor which otherwise could string its wires below the first 
company’s wires and still leave a clear space of three feet as re 
qui red by sec. ti of eh. 130 of N.S. .Vets of 18811, and had begun op
erations accordingly, to re arrange its entire plan and go above the 
first company's wires.

2. Municipal corporations (9 II FI 171)—An to limits—Power to
CONSTRUCT ELECTRIC LIMIT SYSTEM.

A town that is expressly empowered by law to light its streets 
may construct au electric lighting system for that purpose when not 
prevented by any exclusive charter vested in some other person or 
company.

3. Hioiiwayn i g II II—47)—Uses—By electric company—Poles—Power
ok municipality over.

The right to erect poles and wires in the streets of a town con
ferred on an electric company by see. (I of eh. 130 of the N.S. Act* of 
1880. can lie exercised, under see. 7 of the Act. only under the direc 
tion and supervision of such person as the town may appoint, who, how
ever. must exercise his power in a fair and reasonable manner.

4. Highways < § IT It—47)—Uses—By ei.ectru company—Poles—Con
sent of municipality to erection.

The fact that an electric company had previously acquired slat 
iitorv power to erect poles and wires in the streets of a town does not 
prevent it coming within the provisions of a subsequent Act. eh. 21 
of N.S. Acts of 11)11. declaring that poles shall not be erected ex
cept with the written permission of tin* street committee of the town 
under such terms as public safety may require.

5. Electricity ($111 A—17)—Wires—Statutory requirement that
WIRES CARRIED ABOVE <lROl Nil HE "WHOLLY INSULATED"—WIRES
CARRIED ON POLES.

Having regard to other portions of the same statute, the require
ment of sec. 7 of eh. 130 of the N.S. Acts of 18811. that iu all eases where 
any electric wire or any portion thereof, is carried “aliove ground." 
that it shall Is* "wholly insulated,” relates only to wires where carried 
from pipes of conductors laid underground, and does not extend to 
wires carried from pole to pole aliove the minimum height fixed 
by statutory authority.

0. Municipal corporations (| II B 1—12)—Delegation of power—By
municipality—Power to fix iiehiiit of wires.

The power of a town council to determine the height which electric 
wires shall lie suspended above its streets cannot he delegated to a 
city official.

Action by the Attorney-General on the relation of the town statement 
of Truro and of G. Clarence McDowell and by the town of Truro 
joined as a plaintiff in its own right, against the Chambers 
Electric Light and Power Co. Ltd.

The plaintiff town claimed declarations as to the exercise 
by defendant company of rights claimed under its Act of in-
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corporation, in relation to the erection of poles and the placing 
of electric light wires on the streets of the town; also to re
strain the alleged arbitrary and unreasonable exercise of its 
powers by the defendant company.

Judgment was given for the plaintiffs.
The plaintiff town was proceeding to install an electric light

ing system, for the purpose of lighting the streets and public 
buildings of the town, and it was claimed, on behalf of the 
defendant, that the work of erecting poles ami placing wires, 
for the purposes of the town, was being carried on in such a 
way as to interfere with the legitimate rights of the company, 
in connection with the running of additional wires for the pur
pose of providing for additional business and the changes that 
would become necessary when the supplying of electric light to 
the town was discontinued.

F. II. litII, K.(\, and ./, /,. Itahton, for plaintiffs.
T. S. lioi/i rn, K.(\. and .s'. I). Me Lilian, K.C., for defendant.

Ritchie, J. :—In this action the plaintiffs claim the folloxC- 
ing relief:—

loi A declaration Huit tin- defendant company is not entitled to un 
reasonably or unnecessarily olwtnict the streets of the town of Truro by 
the position of its plant, or lie dangerous to life or property, ami for an 
injunction to restrain the defendant company from so doing, etc.

(M A declaration that the defendant company is not entitled to plate 
its plant in such a |Hisition on the stn-ets as to interfere with the placing 
or erection of |sdes. etc., by the town, and for an injunction.

(r) A declaration that the defendant company is not entitled to carry 
its wires alsivc the ground, unless wholly insulated, ami for an injunction.

(<f) A declaration that the defendant company is not eiitithsl to erect 
poles, etc., on the streets, without the supervision or direction of the re
lator McDowell or other |»crson appointed by the town, and for an in
junction.

(r) A declaration that the defendant company is not entitled to break 
up the streets or place |mlcs. etc., thereon, without the permission in writ
ing of the street committee, and for an injunction.

l/i A declaration that the defendant company is not entitled to change 
the height of its wires, without the approval in writing of the town en 
ginecr. and for an injunction.

(#/) A declaration that the defendant company is not entitled to place 
its wires at a less height than 'll feet from the ground, and for an in
junction.

l/i) Damages.
( s > Such other relief as may Is* granted.
Thv defendant company contend that the plaintiff is not 

vutith‘(l to any of thv relief asked for, and by way of counter
claim acta up:—

That the plaintiff town is illegally and unlawfully under
taking the construction and operation of an electric lighting 
plant, and a declaration to this effect is sought.
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Further declarations are asked for as follows:—
1. That the by lnxv set forth in par. 23 of the statement, and the deter

mination made thereunder, are illegal.
2. 'I hat t 1m* defendant company has the right to retain its poles und 

wire» as heretofore constructed, ami the right to raise and lower the 
wires, in a reasonable manner in accordance with the usual practice in 
like work».

3. That the town is not entitled in the carrying out of its proposed 
project to interfere with the prior rights (reasonably exercised) of defen
dant company, which rights are sought to Is- dell lied.

4. That the town is Isnind in carrying out its undertaking by the 
provisions of the by-law approved < n September IB. 11113. and that there 
fore it is not competent for the town to construct electric wires of a less 
height from the ground than 22 feet.

i>. Thai, the defendant company is entitled to continue its operations 
under its charter in a reasonable manner and without the supervision, 
etc., alleged in the statement of claim to Is* rc<|iiisito.
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An order is also claimed restraining the town from inter
fering with the rights of defendant company in the premises.

I have stated the contentions of the parties at some length, 
thinking that possibly such statement may lx* found a conveni
ence when the case is heard on appeal.

The defendant company was incorporated by letters patent 
dated February 9. 1889, with certain limited powers. The 
Truro Electric Company was incorporated by eh. 108 of the 
Acta of the Province of Nova Scotia for the year 1887. All 
the rights and franchises of the Truro Electric Light Co. have 
been purchased by the defendant company. This was proved 
in a general way, which proof would not have been sufficient 
if objection had then been taken, but no objection was then 
taken, though Mr. Ralston referred to it in closing.

I hold that the evidence being received without objection, it 
has be unie cogent proof.

( ' r 130 of the Acts of the Province of Nova Scotia for 
the year 1889. refers to the proposed purchase by the defendant 
company, and extends the objects of the company, and these 
two Acts, to which I have referred, give the defendant com
pany the rights which it has in the streets of the town of Truro. 
Sec. (i of ch. 130. Acts of 1889. as amended, reads as follows

The company is hereby eni|Mixvere<l to erect and place upon ami along 
the streets, ways ami other necessary places ami highways in the town of 
Truro, and also in the county of Colchester, poles or other necessary sup
ports with wires thereon for the transmission of electric currents for the 
pur|Miscs of the company's business, but not to interfere with the Nova 
Scotia Telephone or Western I'nion Telegraph companies' wires now erected 
in Truro, ami no person or corporation shall erect or place aux « I -ctric 
light or other wires within three feet of the wires of the company.

5
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The defendant company haw the right to erect and main
tain tlit'ir poles and wires in the streets of the town of Truro 
hut not the exclusive right. The town has the right under the 
Towns Incorporation Act to light the streets, and this is what 
the town of Truro proposes to do. Poles have been erected hy 
the town for their wires, for the most part on the side of the 
street opposite to the side on which the defendant company’s 
poles are erected, but at certain places the wires must cross.

The town poles are lower than those of the defendant com
pany. hut its wires, as proposed, will not at any place come with
in three feet of the defendant company’s wires.

On September 10. 1919, the defendant company, noticing 
the action of the town to which I have referred, wrote a letter 
to the mayor and town council in which the following ap
pears:—

We notify you that we claim tin* right to go us low us any wire is 
|u-rniittv«l to go. ami will at once shift our wires to as low a position as 
we st-e your wires going.

The defendant company followed this up hy lowering their 
wires at the crossings to within three feet of the town’s pro
posed wires. The result would he to force the town to go above 
the defendant company’s wires. 1 find that the action of the 
defendant company in this regard was taken solely for the pur
pose of obstructing the town in the construction of its plant.

I construe the passage of the letter which 1 have quoted as 
a threat, and the action of the defendant company shews that 
it was not an idle one. The president of the defendant company 
said to Mr. Harvey Donne, the gentleman employed hy the town 
to put in its plant

What is the use - f i trying to put up your system? I can put mx 
wires doxvn ami you have to go almve ami that is expensive work.

This is suggestive as to the intent of the defendant company 
in lowering its wires. I do not think it was done for the better 
prosecution of its business, but solely to obstruct the town, and, 
if possible, kill the town project, and I find this to he an arbi
trary and unreasonable exercise hy the defendant company of 
its corporate powers.

This state of facts ruises the question of law, cun tin- de
fendant company exercise its powers in an arbitrary and un
reasonable way, or must the powers of the defendant company 
Ik» exercised in a reasonable way?

1 am of opinion that the defendant company cannot exercise 
its powers in an arbitrary and unreasonable way, and I there
fore grant the relief asked for by the plaintiff in respect of the 
lowering of the defendant company’s wires, at the places men
tioned in the evidence.

The defendant company, of course, has the right to maintain
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its ]>olc.s and wires as they were before the town project was 
undertaken. All I am holding on this point is that it has not 
the right to unreasonably and unnecessarily alter them, for the 
sole purpose of defeating the town undertaking.

It was contended for the defendant company that the pro 
posed project of an electric light plant, being constructed by 
the town, was illegal for reasons set out in paragraph 14 of tin- 
defence.

I decide against this contention. The town has express 
power under the Towns Incorporation Act to light tin* streets, 
and I do not know why it should not do so by electricity, there 
being no exclusive charter in tin* way.

As to the other grounds of illegality, all that it is necessary 
for me to say is. that in my opinion tin* defendant company 
cannot urge them as a defence to this action.

By see. 7 of eh. 1 dit of tin* Acts of ISS!I the powers of the 
defendant company are made:—

N. S.

S. C. 
1913

A rioHxn

( Il X Mill Its 
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Limit am»

Rltfhlr. J.

Subject to tin* supervision uml direction of such person as tin -aid 
town or county (an the ease may In*i may appoint to supervise the same, 
whose duty it shall Ik* to see that the said powers hereby continued or 
granted are carried out, and that any obstructions on the street calculated 
to interfere with the ellieient working of the company's lines, or to cause 
any danger to life or property, directly or indirectly, are removed by the 
company with as little detriment and inconvenience as possible to tin* 
citizens of Truro or county or their property.

I hold that this proviso applies to see. (i as well as to see. 
7. and the plaint ill's are entitled to a declaration accordingly. 
Of course the supervision and direction must be fair and rea
sonable, and any attempt to unduly interfere with the rights 
which the defendant company have under their charter would 
he restrained.

The defendant company have the right under secs, (i and 7 
to erect poles on and break the soil of the streets subject to the 
supervision and direction which I have referred to.

By eh. 21 of the Acts of 1911, which is an Act amending 
the Towns Incorporation Act it is provided that :—

No person shall break up the soil of any street or erect or place in 
any street, sidewalk, road, lane, park or square within the town any tele
graph, telephone, electric light or other pole or poles without lirat making 
application to the street committee in writing specifying the purpose fur 
which such breaking up is required and obtaining their permission there
for in writing; and the committee may impose such terms upon the per
sons applying us the security of the public appears to them to require.

The plaintiffs contend that the rights of the defendant eom- 
pany under its charter are subject to this amendment. The 
question is one of construction with a view to getting at the in
tention of the Legislature. I think it was the intention of
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the Legislature to a general uniform law applicable to
every town in the province, and that it was intended that per
sons or corporations, who had acquired rights on the streets, 
should hold those rights subject to the regulations imposed by 
this general law. I must, therefore, on this point make a de
claration in accordance with the plaintiffs’ contention.

The plaintiffs contend that under see. 7 of eh. 130 of the 
Acts of 1889. the defendant company is bound to have all its 
wires “wholly insulated,” that is. entirely covered, and seek 
a declaration to this effect. I do not agree with this contention, 
and decline to make the declaration sought in this regard. In 
my opinion, the proviso contained in the concluding part of 
sec. 7 only *s to electric light wire carried ground
from pipes of conductors laid underground. The fact that the 
word ‘‘insulated,” in sec. 6. is struck out by a subsequent Act. 
is entitled to consideration on this point.

On September 12, 1913, the following by-law was passed by 
the town council :—

Thi' town engineer, under the authority and direction of the council. 
hIuiII determine in writing the height from the ground at which electric 
light wires on. over or along the streets shall Is- placed by any person, 
firm or corporation, and the height from the ground of any existing 
electric light wires shall not lie changed without the approval in writing 
of the town engineer, under the direction and authority of the town council.

The plaintiffs ask for a declaration that under this by-law 
the defendant company cannot change the height of existing 
wires without the approval in writing of the town engineer.

I refuse to the declaration asked for. I think the by
law is had on its face. Assuming that the town council has 
power to make the determination mentioned, it is a 
which cannot lie delegated. The defendant company ask for 
a declaration that the determination of Mr. McDowell, 
under this by-law that electric wires shall not lie less than 
22 feet from the ground, is binding upon the town, as well as 
upon any other person or corporation. I do not see how I can 
make this declaration, because I have held that this by-law is 
invalid. If it was binding. I may add that I doubt if the town 
authorities could, under the circumstances of this case, reason
ably say it was not binding upon the town, and the town council 
cannot make unreasonable by-laws.

1 think I have disposed of all the contentions made on this 
trial, hut if I have overlooked anything, my attention can be 
drawn to it when the order is moved.

This case is an important, and I think, in some respects a 
close, case. It was tried and argued with marked ability on 
both sides. I have given careful consideration to the arguments 
addressed to me, and. hut for the fact that it was represented
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Ht the bar that time whs of the essence in the delivery of my 
judgment, I would have referred to the authorities, and given 
the reasons for my eonclusions, as to the law, with greater par
ticularity. Other engagements in Court have prevented me 
from giving as much time as 1 would have liked to the con
sideration of the case. No douht there will he an appeal, and 
it is satisfactory to me to know that my eoncl usions, both as to 
the law and the facts, are subject to review. 1 will hear counsel 
as to the costs. Further directions will be reserved.

N. S.

8. C.
1913

An OK M Y

( a \ Min ns
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GILBERT v. GILBERT. N. B
V«<r ItnniHirirk Hupniitr Court. IIrl.roil. .1. Oviobrr 2. 1111,1.

1. Tar nt* ill! II——I’owik ok thi'stkkn i nih:k wii.i. to nki.i. i.amis.
When* by hi* will the testator direct* Unit hi* undivided interest in 

|im|HTly of wliieli lie whs n tenant in eoninion with others should not 
lie sold ns such, hut Unit the property should Is- partitioned mid tin re 
iil*on the share ap|iortionod to him or to hi* estate, should lie held on 
the saine trusts n* lie providiil with respect to property of which he was 
the sole owner, the share ap|Hirtioncd in n partition action brought 
•*y * he testator in his lifetime and continued by his executor* and 
trustees after hi* decease will la- subject to the like |Miwcr* of sale and 
condition* as to the widow's consent a* the will provides in the trust 
a* to the land held in severalty.

8.C.
1913

St ir brought by the executor* to construe the will of Thomas 
Gilbert.

.1/. <#. Tntl, K.C., for plaintiff.
('has. F. San font, for defendant.

Statement

McLeod, J. :—The bill in Ibis ease is tiled to obtain a construc
tion ot the will of Thomas Gilbert, late of the city of Saint John, 
under which will the plaintiffs are executor* and trustees. The 
facts may lie shortly stated as follows:—

Thomas Gilbert, late of the city of Saint John, departed this 
life on March 11. 1918. having first duly made and exiruted his 
last will and testament. The will was executed on February 1(1, 
19IMI. At the time of making this will and also at the time of 
his death, the testator owned considerable real estate situate in 
the city of Saint John, some of which he owned in severalty, 
and Home of which he was a tenant in common with his brothers, 
Henry Gilbert and James S. Gilbert, and his sister, Klizabeth 
Wilson, as trustee untier the will of Henry Gilbert and Bradford 
Gilbert. In and by his will, he, after providing for the payment 
of his debts and funeral expenses, and the erection of a monu
ment, gave to his wife, Marion Jean Gilbert, one of the plaintiffs, 
all of his plate, linen, etc., and other articles of personal use or



890 Dominion Law Reports. [14 D.L.R.

N. B.

8.C.
1913
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McLeod, J.

ornament and also the sum of four hundred dollars ($400) in 
money. The will then proceeds as follows :—

I give, devise and bequeath all the rest, residue and remainder of my 
estate and property both real ami personal whatsoever ami wheresoever 
unto my said trustees, their heirs, executors, administrators and assigns, 
but subject nevertheless to and upon the trusts following, that is to say: — 

And then follows the provision as to the management of the pro
perty by the trustees, the investments to be made, the casts and 
expenses to be paid, and it is then provided that the net income of 
the estate is to be paid to his wife, the said Marion Jean Gilbert, 
during the term of her natural life and after her death the 
said trustees are to stand seized and possessed of the real estate 
and securities upon the trusts, which are stated as follows:—

In trust for my said nephew Henry Gilliert. his heirs, executor*, ml 
ministrutorfl and assigns absolutely, but should the said Henry Gilbert die 
in the lifetime of my said wife liefore or after my decease then in trust 
for such person or persons as lie shall by his last will and testament 
appoint and in default of such appointment in trust for his eldest son 
him sun iving absolutely subject, nevertheless, to the payment of all sue 
cession and other duties payable to the Crown in respect of my estate 
including the interests therein of my said wife.

Provision is then made for the payment of the succession duties. 
And then the following provision relating to the sale of the real 
estate is made :—

I hereby authorize ami empower my said trustees if they shall deem 
it expedient for the interests of my estate by and with the consent of 
my said wife Marion .lean Gills-rt to sell and dispose of all or any part or 
(sirtions of my real estate held by me in severalty for such price or prices 
as they may think fit either for part cash and part on credit secured by 
mortgage on the projierty sold and to invest the proceeds of such sale or 
sales in the same manner and on the like securities as are hereinbefore 
mentioned for the investments of my personal estate and such investments 
shall form part of my pcrsonul estate and shall be held hy my said trus
tees under the same trusts as hereinliefore mentioned of my personal

Then follow» the following provision relating to the pro
perty of which he is tenant in common with his brothers and 
sister :—

And whereas I am part owner of certain real estate situate in the city 
ami county of Saint .lolm as tenant in common with my brothers Henry 
(iillsTt ami .lames Gilbert and my sister Elizabeth Wilson ns trustee 
under the wills of my lute brothers Bradford 8. Gilliert and Henry Gilbert 
and it may be e\|iedicnt hereafter that partition and division of the said 
lands and tenements should lie made 1 hereby in such case authorize and 
empower my said trustees and the survivor or survivors of them and the 
trustees for the time being of this my will to enter into negotiation and 
agreements with my said brother and sister for the partition and division 
of the said lands and tenements so held by us ns tenants in common and
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for the |iur|Mi*c of effirtmiting and carrying out said agreements for parti 
lion to make execute deliver and acknowledge all deed* tin infer* and con 
voyance* which may lie necessary and expedient for the trainfer of my in 
tere*t in any portion of *nid lands a* may lie allotted to the other parties 
co-tenants in common in severalty. Ami to accept and receive from the 
other parties co-tenants in common deed* transfers and conveyances of 
such parties to my trustees and to all and every act and deed necessary 
and proper for the full carrying out of such partition* a* fully and elTectu 
ally ns I could or might have done if living: and I hereby will and direct 
that such portions of said real estate now held by me a* tenant in com 
mon a* may I** allotted and conveyed under such partition to my said 
trustiM-s shall In* held by tbelli under the same trust* a* are herein men
tioned concerning my estate.

N. B
sTc
1913

HILBERT. 

McLeod. J.

Under and by will tin- plaintiff Marion .lean Gilbert, Allen 
0. Earle ami Henry Gilbert were appointed executors and 
trustees; but Allen O. Earle departed this life before the death 
of the testator and by a codicil dated March 8. 191:1. lie revoked 
the appointment of the said Henry Gilbert and " the
plaintiffs, William A. Ewing and J. Roy Campbell, trustees to
gether with his said wife of and under his will with the same 
powers as if they had been named executors and trustees in tin- 
said will, and in all other respects confirmed his will.

The plaintiffs by the bill filed asked a declaration of this 
Court that the plaintiffs have the right and power to sell and 
convey in fee simple the land held by the testator as tenant in 
common at the time of bis death and which may be allotted to 
the plaintiffs as executors and trustees in severalty. The testa
tor after making his will and before the codicil was made com
menced an action in Chancery for the partition of the 
held by him ns tenant in common and that suit was pending at 
the time of his death and was continued by tbc plaintiffs.

The question I have to determine is whether the plaintiffs 
can when the partition of the lands so held in common is made, 
sell the portion that may be allotted to them and which could he 
then held by them in severalty. It is difiieult to find any par
ticular rule of construction as to a will save and except tin- 
general one that the intention of the testator must be collected 
from all parts of the will and in some instances the Court may 
look at the circumstances as they existed when the testator made 
his will if it becomes necessary to do so in order to ascertain the 
correct meaning of the will. Of course, the will itself speaks at 
the death of the testator. At the time the testator, in this case, 
made his will he owned two classes of real estate, one of which 
he owned in severalty and the other which he owned as a tenant 
in common with his sister and brothers. In his will he pro
vides that all or any part of the real estate held by him in 
severalty might In- sold subject, however, to the condition that 
the consent of his wife to the sale must first lie given. As to the 
property he owned as tenant in common he makes a provision

D:+C
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give and take the necessary deeds in order to make such parti
tion. When that partition is . they hold it in severalty and

(ilMIKRT
he provides that the property so held in severalty should he held 
on the same trusts as are mentioned in his will concerning his

(ilLIIKRT. estate. After he made the will this suit for a partition was
McLeod, J.

begun by him and continued until his death. He at no time 
made any change in his will and if the suit had been concluded 
before his death and the made, he then at the time
of his death would have held that also in severalty and there 
would be no doubt that under the provisions of the will it could 
be sold subject to the obtaining of bis wife's consent. The suit, 
however, was not concluded before his death and the plaintiffs 
as they had a right to do carried on the suit, and when the parti
tion is ' they will then hold that in severalty. It seems to
me that so holding it they are entitled to treat it the same way 
as the other property that he in his lifetime held in severalty. 
The provisions in the will with reference to the partition of the 
land held by him as tenant in common looked entirely towards 
giving his executors and trustees a power to partition it and 
take and give necessary deeds for that purpose. lie did not give 
them power to sell an undivided interest in the property, in 
other words, before the sale of the property his desire was that 
it should he partitioned and he himself in his lifetime took the 
necessary steps for that purpose. By the provision by which he 
gives bis executors and trustees authority to partition the pro
perty he directs that they should hold it on the same trusts as 
are mentioned concerning his estate. There is nothing in tin* 
will to shew that the testator meant that the trustees .should hold 
this property after the partition was made in any different way 
than they held the other real estate he had. Looking at the 
whole of the will, the fair meaning of it is that the trustees were 
to make a partition of the real estate in which he was interested 
as a tenant in common, and after the partition was made they 
were to hold the portion allotted to them in the same way that 
his other real estate was held by them. The testator appears 
to have provided for two things with reference to his real estate, 
first, that none of his real estate should be sold without the 
consent of his wife, and second, that the trustees should not sell 
an undivided portion of the property that lie held as tenant in 
common, but that it should In* partitioned by them before selling.

I. therefore, conclude that the plaintiffs have a right to sell 
the land allotted to them in the partition and give a good title 
thereto.

The costs of all parties will he paid out of the estate. The 
plaintiffs’ costs to In* taxed as between solicitor and client.

Leave resen he parties to make a further application.
Dircc tion accord* n gly.
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REX ». WALDON. B. C.
Hritisli Columbia Supreme Court. Hunter. Xorcmbn’ 20, 1013. S.O.

1. Coxktuvrinx Ai i aw ( 8 11 A b—24ft ) — Kt xiiay i.awm — Dominion 
Iaibd’h Day Act—Phovixviai. powkb.

TIiv Lord’s Day Act. R.8.C. 1000. eh. 1S3. I»y the proviso in kw. 
ft, enable* » province to reduce the scope or mitigate the severity of 
the general prohibition in respect of the topics mentioned therein, hut 
does not clothe the province with power either itself to deal generally 
with the matter of Sunday observance or to confer such powers on 
municipalities so as to enlarge the scope of the Dominion Act; and a 
conviction under a municipal by-law so framed under the Municipal 
Act. K.K.H.C. lull. ch. 17U. cannot lie sustained.

|Ouimet v. Itaziii. 3 D.L.K. .‘)U."t, 4tl Can. 8.1'.It. fit 12, 20 ( an. Cr.
Cas. 45H, distinguished.!

Application to quash a conviction under a municipal by- statement 
law as to Sunday observance.

The conviction was set aside.
Wood worth, for prisoner.
II. ('. Clarke, for South Vancouver.

IIi NTEH, ('..I.:—The (hiiiiut case |Onion I v. Hmin, -I D.L.R. Hunter.o.j. 
593, 4ti Can. S.f.R. 502, 20 Cun. Cr. ('as. 4581 is not exactly in 
point. That was a case where the Act impugned undertook to 
deal generally with the subject of Sunday observance ; this is a 
case where it is sought to uphold a by-law as being within the 
power reserved to the province by the proviso in see. 5 of the 
Dominion Act. The by-law goes further than the province it
self could go; for t . its prohibition would cover the
supply of gas for cooking which is allowed by see. 12 of the 
Dominion Act. The proviso enables the province to reduce 
the scope or mitigate the severity of the general prohibition in 
respect of the topics mentioned in the section, hut it does not 
clothe the province with power either itself to deal generally 
with the matter of Sunday observance, or to devolve such powers 
on municipalities as purports to be done by the Municipal 
Act. The conviction must be set aside.

Conviction quaslu<I.

C/D
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BANK OF MONTREAL v. LOW LUMBER CO. Ltd.

Quebec Court of Review, Trllier, DeLorimicr and Grecnshieltlx. JJ.
February 28, 1913.

I. Banks (gVIII('—181 )—Statutory receipt as collatkrai. security 
—Action for oeht prior to accounting.

A bunk which him made advances to a lumber company upon as 
sign monta and statutory receipts under the Bank Act (Can.), whereby 
the company thereafter held the logs and lumber as bailees of the 
hank, may maintain an action against the company for the balance 
due them in respect of such advances without having rendered prior 
to the action an account of the proceeds realized under the security 
so held as collateral ; it is mi llic lent that the details of such acccount 
ing should lie furnished under oath in the action, and that the de
fendant has had an opportunity of contesting its aeeuracy.

Appeal by way of review from tin* judgment of the Superior 
Court, McDougall, J., in an action by tin* bank for balance of 
account.

The judgment below was confirmed.
T. /'. Foran, K.C., for the plaintiff.
Ai/lcn <V Purl os, for the defendants.
The opinion of the Court was delivered by 
(inkensiiields, J. :—This is an action to recover from the 

.defendants the balance of advances made by the plaintiff on 
notes of the defendant, Martin, to the order of the other de
fendant the Low Lumber Co. Tin* latter sets up the plea that 
certain wood goods were pledged to the bank as collateral secur
ity for the advances, with power to sell and dispose of them, 
that this was done, and that no account thereof having boon ren
dered by the hank, its action is premature and unfounded. The 
facts may be briefly stated as follows : —

Previous to June 9, 1908. the plaintiff, at the request of the 
defendant, the Low Lumber Co., agreed to make certain ad
vances to it on issory notes signed by the other defendant. 
Martin, to its order. As security for the payment of these 
notes, and any renewals thereof, the defendant agreed to give 
the plaintiff assignments and pledges, under the authority of 
secs. 74-75 of the Bank Act. Upon the advances being made, 
the notes were given, and the security, in the form of pledges 
and assignments. Subsequently, a further advance of
$1.000 was made, ami security was taken, under another sec
tion of the Bank Act, viz., sec. 88. From and after the execu
tion of the assignments or pledges, the logs and timber and 
other wood goods were held by the defendant, the Low Lumber 
Co. as bailees of the bank. A proposal was made on May 16. 
1908. by the Fast Te I. r Co. to saw, manufacture
and sell, for the Low Lumber Co., all logs, timber and other 
wood goods which might be delivered by the Low I. r Co
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at the mill of the East Templeton Lumber Co.—subject always 
to th«‘ approval of the Hank of Montreal. This proposal was 
accepted by tin* Low Lumber Co. on the 20th of May following. 
•Subsequently an agreement was entered into between the Low 
Lumber Co. of tin» first part, the East Templeton Lumber Co. 
of the second part, and the Hank of Montreal, of the third part, 
by which, after reciting the fact that the bank had made ad* 
vanees to the Low Lumber Co. and setting forth that the pledged 
property could not be sawn at the mills of the Low Lumber Co., 
and setting forth that the Low Lumber Co. bad made an agree
ment with the East Templeton Lumber Co. to saw the said tim
ber. as set forth in tin* letters of the Kith of May and the 20th 
of May. 1908, it was agreed, that the Low Lumber Co., aeknow- 
ledging to hold the pledged property, as the agents or bailees of 
the plaintilf, would undertake, at their own expense to float, 
convey and deliver the same to the East Templeton Lumber 
Co. to be sawn by the latter, and to be held by the latter as 
bailees of the bank. Tin* sale of the property, it was agreed, 
should lie made by and through one Vallilee, manager of the 
East Templeton Lumber Co. with the concurrence of one Mar
tin. tin- manager of the Low Lumber Co., and with the concur 
renee of the Hank of Montreal, at Ottawa, the price to In- ap
plied towards the payment of the charges of the East Temple 
ton Lumber Co. for sawing and handling the timber, and the 
balance to be paid over to the Hank of Montreal, to lie applied 
by it towards the payment of the advances made to the Low 
Lumber Co.

In virtue of this agreement, a certain quantity of timber 
of different kinds was delivered by the defendant, the Low 
Lumber Co., at the mill of the East Templeton Co., ami a great 
part of it was sold by the East Templeton Co. and the proceeds 
after deducting the cost of sawing and other charges of hand 
ling, as provided for in the agreement, was paid over to the 
Hank of Montreal; but tin- part representing tin* charges for 
sawing, etc., was credited to the East Templeton Lumber Co. 
by the bank, this company being also debtors to the bank in a 
large amount. A part of the lumlicr. after being sawn was 
burned, and the insurance on the same was paid to the Hank 
of Montreal, and. after crediting, out of the amount received, 
the amount due to tin* East Templeton Lumber Co., tin- balance 
was credited by the bank to the advances made to the defend
ants. The total amount received by the bank from all sources, 
under the agreement, is stated to be +4.011.70, as fully set forth 
in a statement filed of record. This is sworn to as correct, and. 
according to the proof made, must lie accepted by this Court 
as being a correct statement.

Xow, it is pretended by the defendants that the bank is ac-
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countable towards them for all the logs and timber received by 
the Hast Templeton I r Company from the defendant, the 
Low Lumber Co. If the defendants mean that the Bank of 
Montreal must give credit to the defendants for every dollar 
received by it from the lumber delivered to the Hast Templeton 
Lumber Co. under the agreement of June 9. 1908. I should find 
no fault with the statement, but the defendants, apparently, go 
much farther and strenuously urge, that before any action can 
be maintained by the bank upon the notes, an account according 
to the provisions of law must Is* previously rendered, and pos
sibly previously debated between the bank and the defendants. 
I cannot, for one moment, assent to such a proposition. The 
bank was in the position of a creditor holding collateral secur
ity under agreement, with power to real'ze upon that collateral 
security. As such creditor, the bank sues for what it claims 
to Is* the unpaid balance of the debt, after crediting what it 
has realized from the sale of the collateral security, and it fur
nishes to the defendant sued, a statement in detail of these 
amounts. If the defendant so sued and so furnished with such 
details, is dissatisfied, or is convinced that the statement is in
correct, it is for them to attack the statement, and plead in de
fence its incorrectness, but, unfortunately, in the opinion of this 
Court, they have failed in their proof. If this Court were to 
lay down a proposition that a bank having discounted the notes 
of a customer, and / received payments on account of 
past due notes from time to time, was bound, before suing for 
the recovery of the unpaid balance, to render an account ac
cording to law, with all its formalities, it would seriously ham
per commercial transactions between banks and their cus
tomers. and there is no law to justify such a statement, and 
that pica of the defendant was properly dismissed.

The second plea is practically a plea of payment. Say the 
defendants: “You did receive from us logs, timber, etc., etc., 
and did realize from the sale of such logs, timber, etc., etc., 

more than sufficient to pay your claim against us. ’* 
This affirmative plea must Is* proved by the defendants, and, in 
the opinion of the learned trial Judge, they have failed to do 
so. and with this opinion this Court fully agrew, and the judg
ment will be confirmed, with costs.

Appeal dismiss) tl
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Rc VAN HORNE and WINNIPEG & NORTHERN R CO.
Manitoba King’* Bench, (Jolt, J. Xovember 29, 1913.

1. Eminent domain (§110—103)— Aitkai.—Rkmittixii award to ARBI
TRATORS—KAII.VRK TO ITEM INK AWARD.

On mi appeal frnin lin* hwnril nl" arbitrators in an expropriation pro
ceeding the court ha* power, under *co. 40 of I lie Expropriation AH. 
R.S.M. 1902. eh. 01. to refer bark the award for reconsideration and 
re-determination where it i* impossible to deal intelligently with the 
ap|)cal by reason of a lump sum living awardeil. without any indica
tion by the arlutrator*. who refu-ssl to give their reason* for their 
award, a* to the nature of the items of damages comprising it.

2. Eminent domain («III)—HH )—Aitkai.—Award—l.i mi* him—When
TREATED AK EQl'IVAI.ENT TO VERDICT OF 4VRV.

An award of a lump sum as damage* for land expropriated will not 
lie treated on appeal as equivalent to the verdict of a jury, where it in 
apparent from the evidence that smile items entering into the award 
should have lieen eliminated a* a matter of law.

[1'fflM v. The Queen. IT Can. S.V.K. I at III. considered. |

Appeal from an award of a lump sum by arbitrators for land 
taken by expropriation.

The award was referred back to the arbitrators for re- 
determination.

f'. /'. Fullerton, K.C., for Van Home.
/*. A. Macdonald, for Winnipeg & Northern R. Co.
Galt, J.:—This is an appeal from an award, dated August 

1, 1913, made by a majority of the three arbitrators appointed 
to fix the compensation payable by the railway company to Sir 
William Van Home for the taking of a portion of the claimant's 
lands for the purposes of the railway.

The arbitrators appointed by the parties respectively were 
William Harvey and David II. Cooper, and these two arbitrators 
appointed George Patterson as the third.

The appeal was argued before me on November 20 and 21. 
The Winnipeg & Northern R. Co. were incorporated by a 

private Act, eh. 122 of the Manitoba statutes of 1900. Clause 13 
of the Act provides that the several clauses of the Manitoba 
Railway Act and of the Manitoba Expropriation Act should be 
incorporated with and shall be deemed to be a part of the Act, 
etc. And 13 (a) provides :—

The naitl company shall make fair ami full com pen si lion to all owners 
of pro|H*rty which me y lie taken. need, tloo»M or injuriously effected by 
any of its work*, ami ahull have the right to use ami Require all such pro
perties on payment therefor. The amount or amount* to lie pivid to be 
ascertained and determined under the provision* of the said Railway Act 
and the *aid Expropriation Act, so far ns they can he made to apply, in 
the event of a disagreement a* to price.

The Manitoba Railway Act, section 7, provides that
for the value of land* taken and for all damages to la ml* injuriously

MAN.

K. B. 
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company, compensât ion shall Ih* made to the owners and occupiers of and 
to all other persons interested in any lands so taken or injuriously affected.
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Tin* following lectioiiH of the Expropriation Act arc perti
nent, .‘14 and 40. Sections 42 to 47 provide for an appeal
from any award made under the Act.

Under see. 42, either party may appeal upon any ipiestion 
of law or fact to a .Judge in Chambers and upon the hearing of
such appeal, such Judge shall, if the same is a question of fact, 
decide the same upon the evidence as in a ease of original juris
diction.

See. 43 provides that such appeal shall be by way of a re
hearing.

Under sec. 45, the Judge on such appeal shall have all the 
powers of the said Court as to amendment and otherwise, etc.

Under sec. 40
the #i!d .fudge shall huve p over to draw inferences of fact, and to set 
nside the award, and to make any award that ought to have lieen made, 
or to refer back the award to the arbitrators for their reconsideration and 
re-determination as to such matters, ami with such directions as he shall 
deem fit. and on such terms as to costs and otherwise as shall seem just, 
and to make such further and other judgment or order as the case may 
require.

Sec. 47 provides for a further appeal from the decision of 
the single Judge.

The award states that—
We. the said Willhm Harvey, and (ieorge Patterson, two of the above- 

named arbitrators, the other arbitrator David 11. Cooper dissenting and not 
joining in this award, but being present at the time of the consideration and 
determination thereof, do hereby make and publish this award of and con
cerning the said matters, and we hereby find, award and adjudge that the 
eoni|H'iisation to Is* paid to the said Sir William Van llorne for the lands so 
taken and expropriated by the said railway company and for the damage to 
the residue of his said lands caused by severance and otherwise as provided 
for by the said statutes is the sum of twenty thousand dollars (#20.000) 
which we do hereby award to the said claimant Sir William Van Horne 
by wav of eompensa-tion for the taking of the said hinds by the said rail
way mmpnny and for all damages to the residue of his said lands occa
sioned by the taking thereof over and aliove all lienefit and advantage to 
sa.id residue of said lands arising from the construction of the said railway.

The head» of iliimage mainly dealt with in the evidence and 
argumenta of counsel were as follow»:—

1. Value of la ml taken;
2. (!renter expense in ploughing, etc.;
3. Necessity of keeping up fences ;
4. InterfereiKv with drainage;
6. Liability to fire;
0. Extra expense of taking care of stock;
7. Interest on amount awarded.
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The arbitrators who signed the award have given tin- lump MAN 
sum of $20,000 by way of compensation for all damages sus- 
tained by the claimant, both in respect of the lands taken.
amounting to about 10 acres, and lands rendered useless by ----
being cut off from the rest of the property, amounting to about x xxVi.ihm 
.1 acres, and all tin- other items above mentioned. No distrilm- x>n 
tion of amounts awarded by the two arbitrators in respect of XViwicko 
each or any of the above items of damage an* given in the award A
or appended thereto, and no reasons are given by said arbitrators ----
in connection with their award. °"1,J

Counsel for tin* appellant stated that one of these arbitrators 
was willing privately to communicate bis reasons for the award; 
but the other concurring arbitrator objected to any reasons being 
given; consequently none were given.

The evidence is voluminous and the witnesses differ widely 
in their opinions both as to the value of the land taken and as 
to the resulting damages. The arbitrators do not appear to have 
accepted the evidence of any particular witness or witnesses, or 
to have discredited any. so that the task of re-hearing such a 
case as this is extremely onerous and difficult.

The cases referred to by counsel on botli sides arose out of 
claims made under the Railway Act of Canada, the provisions 
of which differ in some respects from the provisions of the Mani
toba Railway Act and the Manitoba (Expropriation Act.

In Rr Armstrong amt The Janus Hag Railwag Va., 12 O.L.R.
137, Meredith, C.J., expresses a regret for the enormous expense 
which in that case had been incurred in settling tin* compara
tively simple question involved in the inquiry, and expressed the 
hope that it might be possible to devise some simpler ami much 
less expensive means of ascertaining the compensation which a 
railway company should pay to a land-owner whose property 
was taken or injured in the exercise of the railway’s statutory 
powers.

That case was appealed to the Privy Council, Janus Hag R.
Co. anti Armstrong, [1909) A.C. f>24, when their Lordships con
curred with the Chief Justice in regretting the enormous expense 
incurred in settling a very simple question and shared the hope 
that it might lie found possible to devise some better way of 
ascertaining the compensation payable to a land-owner. At page 
631, Lord Macnaghten uses the following language, which Î think 
very appropriate to the present appeal :—

The award of the arbitrator» in the majority does not give any indica
tion of the way in which them» several heads were dealt with or any clue 
to the rendons on which the award was based. The very guarded answer 
which the two arbitrator* gave to the statement of the «lissentivnt arbitra
tor. the fact that, when the learned l hief Justice expressed his willingness 
to receive an explanation from them, they abstained from giving him any
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UhHistnncp. a ml the line of argument adopted on lieluilf <»f tin* railway 
company, all lead to the inference that these arbitrators were under the 
impression that they could prevent or nullify an appeal by giving merely 
a general verdict. It was argued at the Itar that the Judge on appeal 
ought not to have disturbed the finding of the arbitrators unless it was 
demonstrable that the award was founded on some error in principle. Rut 
how is an error in principle to hi- detected when there is nothing to shew 
what the principles were by which the tribunal was guided? The statute 
gives a right to an ap|M-al. That right was surely intended to be effective. 
It is impossible to suppose that the arbitrators from whom the appeal 
lil*s can defeat that right by judicious silence. Such conduct rather tends 
to provoke an appeal. After all it only makes the task of the Judge on 
appeal a little more troublesome. It throws upon him the duty of going 
through all the evidence and examining into the justice of the award, 
paying, of course, due regard to the finding of the arbitrators.

In Re Davits v. James Bay R, Co., 20 O.L.R. 534, the Court 
of Appeal for Ontario found themselves confronted with a some
what similar award. Moss, C.J.O., at p. 541, expresses his sur
prise at the length and expense of the proceedings, and adopts 
the same view as that previously expressed by Meredith. C.J., 
and Lord Macnaghten. At page 542, he says:—

Save one pn««ugi* In the award, to Im- presently referred to. we have 
nothing which we can accept as indicating the principles by which they 
were guided in coming to their conclusions. While we may look at so 
much of the statement of the non •assenting arbitrator as appears to indi 
cate his own views, we are not at lilw-rtv to pay regard to it ns setting 
forth the opinions of his colleagues. In this state of the ease, the only 
course to Im- adopted was that commended bv the Judicial Committee in 
Armstrong’» Cour. viz., to go through all the evidence, and—having, of 
course, due regard to the findings of the arbitrators, so far as they can Im- 

ascertained—examine into the justice of the award.

This is the tusk 1 hid invited to undertake on the present appeal.
The arbitrators are three gentlemen of undoubted integrity, 

and it does seem strange to me that men of their ability and 
knowledge should be averse to stating exactly how they arrived 
at their award in respect of each of the items of damage allowed 
for. One of them is a trained lawyer, and the other two must 
have had considerable experience in legal procedure. They 
ought to have realized the difficulty in which they would place 
any e -tribunal before which the ease might eoine by
maintaining what Lord Macnaghten describes as “a judicious 
silence” in respect to the items of their award.

Take the very first item, namely, the value of the lands taken. 
'I he highest estimate given by any of the witnesses was, Î think, 
$(>50 an acre. Now, suppose that the two arbitrators who joined 
in the award chose to adopt a fanciful value of say $1,000 an 
acre for this land, the item would he well within the total amount 
awarded, and yet would he wholly unjustifiable on the evidence. 
Then, take the bust item of “interest.” Counsel for the claimant 
argued that interest was allowable and that he had claimed it

57
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before the arbitrators. while counsel for the railway company 
opposed the allowance of any interest. No one can tell whether 
interest was or was not allowed, nor at xvlmt rate. The other 
intermediate five items all present the same difficulty. The wit
nesses varied greatly in their evidence, and there is nothing to 
shew whether the testimony of one or more was accepted rather 
than of others who differed from them.

It was argued by counsel for the claimant that the award of 
arbitrators or a majority of them was equivalent to the verdict 
of a jury, and reference was made to the judgment of Patterson. 
J„ in Vczina v. Tin Qtnm, 17 Can. S.C.R. 1, at p. Iff. where the 
learned Judge said :—•

It must lie hn exceptional ease in which, on a mere estimate of «lam 
age «lepeinling on appnviatmn of the eviilence ami the exercise of jmlgmcnt, 
I hi- t'oiirt can lie ex|iecte«l to interfere with the amount *«*ttl«*<l by tin* tri 
Im mi I primarily <*harg«*«l with the inquiry, ami which ha# facilities for 
arriving at a correct conclusion that are not poaaeaawl by the ap|H*llate 
Court. Where the tribunal of first Instance has procisshsl on correct prill 
ciples ami «Iocs not np|iear to have overlooked or misapprehemletl any 
material fact, an app«*al against the amount awanhsl will in most eases 
resemble an appeal against an ass«*#smcnt of «lamages in an action, which 
would Is* a hopeless proceetling unless sonn* very special reason for the 
interference «if the appellate Court can Is* shewn.
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In that very case the learned Judge varied flu* award by- 
adding two sums of $r»(Kl each to the amount awarded, which 
could not very well have been done in the case of the verdict of 
a jury. But, apart from that. I think where the items of dam
age are such as I have indicated, and one or more of them may 
he eliminated as a matter of law, this is an exceptional case 
within the meaning of that phrase as used by the learned Judge. 
I fully realize that the opinions of the above arbitrators on each 
item of claim arc entitled to the higlmst respect. But they have 
not indicated what their opinions are.

Vnder the Railway Act of Canada, there is no power to refer 
an award back to the arbitrators: see Iff MrAl/rim and Lake 
Erie If. Co., 3 O.l,.R. 230. But under the Manitoba Kxpropria- 
tion Act, see. 46. the appellate Judge is expressly given power 
to refer back the award to the arbitrators for their re-considera
tion and re-determination. I am of opinion that this Is 1 lie 
proper order to make in the present appeal, and when the arbi
trators shall have stated the amount awarded by them under 
each of the several heads of claim, an appellate tribunal will be 
in a position to deal intelligently with the award and the 
separate heads of damage.

I, therefore, direct that the award be referred back to the 
arbitrators for this purpose.

I think the appellants are entitled to their costs of this 
appeal.

Order accordingly.
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ONT. PALO v CANADIAN NORTHERN R. CO

s. c.
1913

OiiInrio Supreme Court {Appellate IHrinion). Muloek, C.d.Kx., Uiildell, 
Sutherland, and hritvh, October 27, 1913.

1. UaII.WAYH (8 II DU—70» — lx.lt KY T» A X1 MAI.S IIY THAI XK—LaC’K OK 
itmh-kk h:x< i Ammai.s ai i.ahhk thkoviiii owxkk'h nwii.iiikxck.

Hic fuel (liai tin* owner of nu animal turns it ont to pusturc on 
liis own land liesidc a railway track which a omipatiy hail not fenced 
as rii|Hired l»y law. does not shew that the animal was at large
through the negligence or wilful act of the owner so as lo relieve
the company from liability under see. 201 (4 ) of the Railway Act.
R.N.r. 1000. cli. 37. for injuries indicted on it while on the right
of way; the company’s omission to construct a fence did not deprive 
the adjoining owner of the right, to turn his animals out to pasture 
oil his own land.

| Mel.t od \. Canadian Xorthern It. Co., IS O.L.R. 010. 0 Can. Ry. 
t as. 30. followed.)

Stntcment Appeal by the plaintiff from tin* judgment of the Judge of 
the Distriet Court of the District of Thunder Bay, dismissing 
the action, which was brought to recover damages for the loss 
of a horse of the plaintiff’s, which got upon the defendants’ 
track, owing, as the plaintiff alleged, to their omission to fence, 
and was so injured, as the plaintiff alleged, by a train of the de
fendants that it had to be destroyed.

The was a farmer, residing on his farm ; the defen
dants’ line of railway ran westerly along its south side. IIis 
house was in a clearing, fenced on all sides. At the west side 
of this clearing was the stable, the west door of which opened 
into another portion of the plaintiff’s land, which portion was 
un fenced and extended down to the defendants’ line of railway. 
The plaintiff permitted the horse to pasture on this un fenced 
portion of his land.

At about five o'clock in the afternoon of the 27th September. 
1912. the horse was pasturing near the stable on the plaintiff's 
land. A passenger train went westerly past the farm at about 
7.30 p.m.—it being then quite dark. Shortly thereafter, the 
horse was found at the south side of the track, so severely in
jured that it had to be destroyed. There were hair and blood 
on and along the * rail near where the horse was found.

The County Court Judge found that there was no evidence 
that the injury was caused by the defendants’ train ; and, 
therefore, dismissed the action.

The appeal was allowed and judgment given for the plain
tiff.

Argumvut II. K. Rose, K.C., for the plaintiff, argued that the learned 
trial Judge erred in the inferences drawn by him from the evid
ence, and should have held that the horse was struck by the 
defendants’ train, and so received the injuries which resulted

9
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in its (loath. That being so. the liability of the defendants is 
clearly established: McLetnl v. Canadian Northern R.W. Co. 
(1908), 18 O.L.R. 616; McMillan v. Manitoba and North-Went 
cm R. IV. Co. (1887), 4 Man. L.R. 220.

A. J. lirid, K.C., for the defendants, argued that the horse 
was “at large” through the plaintiff's negligence, and that the 
McLeod case did not apply. The learned trial Judge’s finding of 
fact as to the cause of the accident was correct and should not 
he disturbed, lie referred to the Railway Act, R.K.C. 1906, eh. 
37. see. 291. sub-see. 4 : Ltnlt/t Holts Colliery Co. V. Mayor, ttc., 
of Wed ne.shnry, 119081 A.C. 323, 326 : Coyhlan v. Cumberland, 
11898| 1 Ch. 704: Bishop v. Bishop (1907), 10 O.W.R. 177; 
Clayton v. Canadian Northern R. IV. Co. (1908), 7 Can. Ry. Cas 
3.V»; Murray v. Canadian lénifie N.W. Co. (1907), 7 Can. Ry. 
Cas. 351; Itnl.tr v. Canadian Pacific It.IV. Co. ( 1900), 7 Can. 
Ry. Cas. 29; Bourassa v. Canadian Pacific R.W. Co. (19061. 7 
Can. Ry. Cas. 41; McDaniel v. Canadian Pacific R.W. Co. 
(1907), 7 Can. Ry. Cas. 34; lliyyins v. Canadian Pacific H.W. 
Co. ( 1908), 18 O.L.R. 12. 9 Can. Ry. Cas. 34. 38 ; Mc Lan! v. Can 
adian Northtrn R.W. Co., 18 O.L.R. 616, 9 Can. Ry. Cas. 39; 
Krt nzt nbcck v. Canadian Northtrn R.W. Co. < 1910), 13 XV. L.R. 
414.

Rose, in reply.

ONT
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Argument

October 27. Mi hocK, C.J.: This is an appeal from the s«w.oj. 
judgment of His Honour the Judge of the District Court of 
Thunder Hay, who dismissed the plain tiff's action with costs.

The plaintiff's claim is for damages because of injury to his 
horse by a train of the defendant company on the 27th Septem
ber. 1912, which got upon the defendant company's track be
cause of their omission to fence. The learned trial .Fudge held 
that there was no evidence that the injury was caused by the 
defendant company's train ; and. therefore, dismissed the action.
From that finding the plaintiff appeals.

The plaintiff is a farmer, residing on his farm ; and the com
pany's line of railway runs westerly along its south side. His 
house is in a clearing, which is fenced on all sides. At tile west 
side of this clearing is his stable, the west door of which opens 
into another portion of the plaintiff’s land, which portion is un- 
fenccd and extends down to the defendants’ line of railway. The 
plaintiff permitted the horse to pasture on this un fenced portion 
of this land.

At about five o'clock in the afternoon of the day when it was 
killed, the horse was pasturing near this stable on the plaintiff's 
land. A passenger train went westerly past the farm at about 
7.30 p.m. It was then quite dark. Shortly thereafter, the horse 
was found at the south side of the track with one front leg
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broken and with serious injuries to his right jaw and right hind 
leg, and had to be destroyed. There was hair and blood on and 
along the south rail near which the horse was found.

Shortly before the arrival of the train, Isaac Karila, one of 
the plaintiff’s witnesses, saw the horse uninjured on the north 
side of the track, grazing almost up to the rails. About an hour 
after the train had passed, going westerly, he again saw the 
horse, hut at this time it was injured and was at the south side 
of the track, within about twenty feet of where In* had previously 
seen it. The plaintiff swears that the horse could not have been 
injured except by the train, as the ground was all even and level 
where it was.

The evidence shews that there were two other horses grazing 
along the track in addition to the plaintiff’s horse.

The defendants’ engineer in charge of tin* train swore that 
lie was on the right side of the cab, and, when approaching tin* 
siding where the horse was injured, was looking out. and that the 
fireman called to him to look out for a horse, and that at that 
moment the horse crossed the track from the south or left side 
to the north, passing about twenty feet in front of the engine, 
when it disappeared. He said that he saw but one horse. From 
his position in the cab, his view of the south side of the track 
was obscured by the engine. He said that there might have been 
other horses on the left side of the track, hut “hardly thought” 
lie could have struck a horse on the left side of the track without 
seeing it. He admits, however, that he did not see the horse that 
crossed the track until it was actually upon the track; and, if, 
therefore, he did not actually see it before it got upon the track, 
he may also have failed to see other horses close enough to the 
south rail to be injured.

John Vnrden, the fireman, was on the left side of the cab, and 
“thinks if he had struck a horse he would have seen it;” but. 
on being further cpiestioned by the defendants’ counsel, he said 
that if the engine had struck a horse lie would have seen it.

The facts established on behalf of the plaintiff are not con
troverted, and an appellate Court is in as good a position as the 
trial Judge to draw the correct inferences from an admitted or 
proved set of facts, and is free to do so.

From the plaintiff’s evidence the inference is. I think, irre
sistible that the horse was struck by the passenger train in ques
tion, and this inference has not been rebutted by the evidence for 
the defence. The learned trial Judge, however, seems to have 
misapprehended the evidence of the engineer and fireman, for he 
says that “no one saw the train strike the horse, and the engineer 
and fireman both testify that this did not happen.”

A careful perusal of the evidence of these two witnesses fails 
to satisfy me that they so testified. It is clear from a perusal
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of the engineer’s evidence that lie saw nothing of any occur
rences at tin- left side of the track; and, as the plaintiff’s evi
dence leads to the conclusion that the horse was struck 
hv the left side of the train, the engineer’s evidence 
is irrelevant and valueless; nor can any weight he attached 
to the fireman’s evidence. He was, it is true, on the 
left side of the cab; but. when asked by the defendants* 
counsel if he could have seen a horse if he had struck it. In* said 
that he “thought so,” and explained, evidently in justification 
of his doubt, that it was quite dark, but that lie could see the 
front of the engine. When further pressed by the defendants’ 
counsel, he said that he would certainly have seen it if the engine 
had struck a horse; and finally In* said that lie was positive. 
Both of these witnesses, however, only testify to the engine not 
having struck the horse; but the accident might have been occa
sioned by another part of tIn* train; as at times happens where 
an animal standing alongside of a passing train turns 
away and in turning comes in contact with the train. Such 
an occurrence here is reconcilable with the whole evidence; and. 
with all respect to the finding of the trial Judge. I think that the 
proper inference to draw from the evidence is. that the horse was 
injured by some part of the defendants’ train, not necessarily 
the engine; and this seems to have been the view of the trial 
Judge, who says in his judgment : “It might be possible to have 
the train hit a horse without their (the engineer and fireman) 
knowing it.”

But it is argued that the plaintiff was guilty of negligence, 
and, therefore, is not entitled to recover.

By sec. 8 of !t & 10 Edw. VII. eh. 50 (D.). being an Act to 
umend the Railway Act. sub-sec. 4 of sec. 294 of the Railway Act 
is repealed ami the following is substituted therefor: “When 
any horses . . .at large, whether upon the highway or not. 
get upon the property of the company, and by reason thereof 
damage is caused to or by such animal, the party suffering such 
damage, shall, except in the cases otherwise provided for by the 
next following section, be entitled to recover the amount of such 
damage against the company in any action . . . unless the 
company establishes that such animal got at large through the 
negligence or wilful act or omission of the owner or his agent, or 
of the custodian of such animal or his agent.” etc.

This section, like see. 237 of the Railway Act and the re
pealed sec. 294. shifts the onus and renders the company liable 
unless it establishes that the animal got at large through the 
negligence or wilful act or omission, etc., of the owner, etc. Thus 
the company, in order to succeed, must establish two things: (a) 
that the animal got at large; (lit that it got at large through the 
owner’s negligence or wilful act or omission, etc. Failing to 
establish both of these conditions, the company’s defence fails.
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Of what negligence or wilful act or omission lias the plaintiff 
been guilty? This is a question of fact. The horse is not shewn 
to have been elsewhere than on the plaintiff’s land, and on the 
defendant company’s right of way. It was the duty of the de
fendant company, not of the plaintiff, to maintain a fence be
tween the plaintiff’s land and the company’s right of way. This 
the defendants omitted to do. but such omission could not de
prive the plaintiff of the right to use his land; and, as such 
owner, he was within his legal lights in allowing the horse to 
pasture there, and. therefore, was guilty of no negligence. The 
company having thus failed to establish any defence to the prima 
fatic cause of action conferred upon the plaintiff by the statute, 
he is entitled to maintain this action, and this appeal should he 
allowed.

The plaintiff in his statement of claim stated the value of 
the horse to be $275. At the trial he said that he would not 
have sold it for less than $.100. This is not saying that it was 
worth $300. Another witness for the plaintiff spoke of the horse 
as worth about $300. In the face of this rather indefinite evi
dence. I think that the amount of the judgment should be limited 
to that claimed in the statement of claim, viz., $275; and judg
ment should be entered for that amount, and costs below and 
here.

Riddell, J.:—The plaintiff is a settler along the line of the 
Port Arthur Duluth and Western Railway, owned and operated 
by the defendant railway company, and this railway runs 
through his property. The railway company did not fence their 
right of way, but left it wholly open. The plaintiff formerly had 
a fence surrounding his land, but about two years ago it was de
stroyed by fire, and lie has been too poor to rebuild it. About 600 
yards from the west side of his lot, runs through his land a forced 
winter road, used for drawing out wood, ties, etc. In September, 
1912, the plaintiff had some horses outside of his stable not 
far from this road; they apparently went upon the road down 
to tin- railway and wandered along the railway property, 
grazing as they went. One of them was injured so seriously 
that it had to be killed. The plaintiff sued the railway company, 
and at the trial in the District Court of the District of Thunder 
Bay, before His Honour Judge O’Leary, without a jury, that 
learned Judge dismissed the action. The plaintiff now appeals.

The learned Judge finds it not proved that the horse was 
struck by a train of the defendants.

There is no more salutary rule than that laid down by Lord 
Loreburn, L.C., in Lodge Holes Colliery Co. v. Mayor, etc., of 
Wtdneshury, 119081 A.C. 323, at p. 328: “When a finding of 
fact rests upon the result of oral evidence it is in its weight
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hardly distinguishable from the verdict of a jury except that a 0NT 
jury gives no reasons.” But an Court ‘‘does not and s ^
cannot abdicate its right and its duty to consider the evidence. 1913
. . . And if it appear from the reasons given by the trial
Judge that he has misapprehended the effect of the evidence l A,MI 
or failed to consider a material part of the evidence, t axaiiian 

and the evidence has been believed by him, when Northern
fairly read and considered as a whole, leads the appellate Court Lu 
to a clear eonvlusion that the findings of tin* trial Judge are Ridden, j. 
erroneous, it beeomes the plain duty of the Court to reverse these 
findings:” lluil v. Michigan Central II.II. Co. 19091, lit o h.It.
502, at p. 506 (Divisional Court).

In this case, shortly before the passing of a train, the horse 
hail been seen “all right” 011 the plaintiff's side of the track.
Shortly thereafter, it was seen with its leg broken, but on the 
other side; there was blood and hair on the rail on this side and 
near where the horse was found, and the horse had other in
juries, some on the head, some on the neck, etc. The learned 
Judge found against the plaintiff because of the evidence of the 
engineer and fireman.

“The engineer and fireman on the defendants’ train had done 
everything required of them. They were not in any way at 
fault. The train was running slowly. The whistle had been 
blown. The headlight was on, and they were on the look-out, 
so that they are not excusing themselves from negligence, and 1 
believe they are telling the truth as far as they know. It might 
be possible to have the train hit the " without their knowing 
it. From the fact that their ion was called to the horse 
crossing the track immediately in front of their train, they 
would naturally lie on the look-out, and, I think, if the train 
had struck the horse they would know it.” As the trial Judge 
points out, it is possible that their train struck the horse without 
either fireman or driver knowing it; although the fireman, at 
least, says it is not But the error of the Judge is in
the assumption that the railway men were speaking of this par
ticular horse, is not the fact—it was “a horse.”

I think that we are entitled to hold, and should hold, that 
the plaintiff has proved that his horse was injured by the de
fendants’ train.

The defendants, however, raise before us the point that the 
claim of the plaintiff cannot succeed by reason of the provisions 
of see. 294 (4) of the Railway Act. If effect were to be given 
to this contention, the result would lie startling. It is argued 
that the act of the plaintiff in putting his horse out of the 
stable, although on his own land, was a putting “at large” by 
his wilful act, within the meaning of see. 294 (4) of R.S.C. 1906, 
ch. 37. The result would In* that all a railway company
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ONT. need do would be to neglect their statutory duty to fence (sec.
s.c.
1918

254), and the unfortunate farmer along the line must not allow 
his animals out in the farm, but must keep them in stable or 
closed field. This would, no doubt, be a happy result for the

Canadian 
Northern 

K. 0»

law-breaking railway company; but, before such an extra
ordinary effect be given to the section, it must be clear that such 
is its necessary meaning.

I do not think that the section applies at all to the present
Riddell, J. case. It is sec. 295 which refers to the duties of adjoining 

owners quoad their own land, and sec. 254 to their rights. “At 
large" in sec. 294 refers to animals elsewhere than upon the land 
of their owner. This, 1 think, is apparent from a reading of the 
statute; and authority is not wanting.

In a very full and exhaustive judgment in McLeod v. Can
adian Xorthcrn It. IV. Co., 9 Can. Ry. Cas. 39, 18 O.L.R. till), on 
p. 622 of the report in 18 O.L.R. it is said: “The negligence of 
the owner referred to in the 4th clause of sec. 294 is really ap
plicable to eases where the animal is ‘at large* and not ‘at 
home.’ ” And at p. 624: “Cattle on tin* lands of the owner are 
not at large* but ‘at home.’ ”

A few weeks before this decision, the case of Higgins v. Can
adian Pacific //.IV. Co. (1908), 9 Can. Ry. Cas. 34. 18 O.L.R. 
12. was decided in the King’s Bench Divisional Court; and. 
while there was no express decision that “at large” meant “not 
at home.” this was taken for granted throughout.

The cases previous to these are cited by the Chancellor in the 
McLt od case, and it is unnecessary to refer further to them.

The learned District Court Judge has found against negli
gence on the part of the plaintiff, and rightly so on the facts— 
even if negligence by the plaintiff could avail in an action based 
upon neglect by the railway company of a statutory duty ; as to 
which see Davis v. Canadian Pacific R.W. Co. (1886), 12 A.R. 
724.

The appeal should be allowed. The trial Judge did not find 
tin' value, as he might have done, and, no doubt, would have 
done, had the evidence been conflicting. The only evidence of 
value is that of the plaintiff and his witness Isaac Karila, who 
both place the value at $300.

Judgment should, in my view, be entered for the plaintiff 
for $300. with costs here and below; but, as my learned brethren 
think the amount should be $275, I do not dissent.

Sutherland, J. St TiiKKi.AND ami Leitcii, JJ.. agreed with Mi iam’K, C.J.

Appeal allowed.
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i Decision No. 2.1 S.c.
Saskatchewan Supreme Court, llaultain, Set r lands, La mont, and

El wood, ./•/. Sovnnher 15. 1013.
1013

1. PLEDGE 1 § II A—13)—DKI-OHIT OF MONEY—FoRFKITIRK OX UEFAl ET— 
KoRFEITVBB OF DEPOSIT.

Money paid in respwt of a contract of sale of a hitsine»* an a 
guarantee that tin* intending purchaser would not hack down after 
the seller imparted information of a confidential character to the 
buyer, cannot he recovered hack by the purchaser on his repudiation 
of the contract, where the transaction fails of completion through no 
fault of the seller, if the amount so put up as a guarantee is not 
unreasonable.

f.lf/wir v. McKenzie, etc.. Co.. 10 D.L.R. 17*1. a Hi rilled oil appeal.|

Appeal by plaintiffs from tin* dismissal of tin* action at the 
trial before Brown. .1,. Ay new v. McKenzie Ellis Wood Co., 10 
D.L.R. 176, 23 W.L.R. 302.

The appeal was dismissed.
J. F. Frame, and A. E. Doak, for plaintiffs.
J. McKay, K.(’., and /'. Mackenzie, for defendants.

Statement

Havltain, V.J.. concurred with Nkwlands, .1. Heultain, C.J.

Xewl.xnds, 3.: -The plaintiffs in their statement of claim 
in this action, after setting out certain representations which, 
they allege, were made to them by the defendants, and which, 
they afterwards allege, were untrue, but which the trial Judge 
finds were substantially true, against which finding the plain
tiffs have not * say :—

ti. The plaintiffs. relying ii|m»ii the snid représentation», agreed by 
parol with the defendant company, through it» agent», the defendants 
Itomeril and Fowlie, to purchase, for the sum of $70.00(1 the said business, 
property, plant and equipment, subject to the preparation and execution 
of a written agreement emliodyiiig the representation» in the third and 
fourth paragraph» hereof set out. and subject to certain adjustments to 
lie arranged lie tween tin- plaint ill'» and defendants.

7. In pursuance of the said parol agreement, and subject to the pre
paration and execution of the said written agreement and the adjust
ments aforesaid, and a» a guaranty of the good faith of the plaintiffs, 
the plaintiff» « n or about the 2titli day of January, 1010. paid to the de
fendant» Komeril and Fowlie the sum of $500.

H. In further pursuance of the said parol ngr«*ement and subject a» 
aforesaid, the plaintiffs, on or about the 28th day of January, 1010. paid 
to the defendants Komeril and Fowlie the further sum of $3,000.

[The learned Judge here quoted from the decision below. ] 
The plaintiffs appeal from the finding as to the $3,000, but 

not as to the $.">00. They claim that the $3,000 which was paid to 
the defendants Komeril and Fowlie was not to he turned over to

Newlendi, J.

414
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SASK. the other defendants the MeKenzie Ellis Wood Co. Ltd. until
s.c.
1013

the completion of a written agreement containing terms or ad
justments satisfactory to all the plaintiffs, and. as HUefran agree
ment never was concluded, the $3,000 should have been re
turned to the plaintiffs.

McKkxzik

Wood Co.

There was a formal contract entered into on January 28. 
1910, but the learned trial Judge has held that

N< wlande, J.
this formal contract of January 2H is not binding on tin* plaintiffs, simply 
because it was not executed by them. It purport* to Im> executed by the 
Saskatchewan Cord wood Company, but that company was not aa yet 
formed or organized : ami T. I>. Agnew. who signed the same, had no 
authority to sign as manager of that company, and thereby bind the 
plaintiffs.

1 think that the plaintiffs* right to recover in this case de
pends entirely upon the question whether the defendants 
Romeril and Fowlie were authorized to hand the sum of $3,000 
over to the defendants the McKenzie Ellis Wood Co. Ltd., which 
would again depend upon tin* fact whether tin* adjustments had 
been made satisfactory to the purchasers, the plaintiffs.

At the time this money was paid to Romeril and Fowlie. 
the following receipt was given by them:

Prince Albert. Saak., dan. 28. 000.
Received from T. 1). Agnew. accepted cheque for three thousand dol

lars 1*3.000) as part payment on the purchase-price of the E. McKenzie 
Ellis Wood Co. Ltd., including timber limits Nos. 873. 850, 877. 041, 
camps, equipments, cord wood cut and piled, supplies, sleighs and Isiats. 
etc., subject to an adjustment satisfactory to the purchaser.

Komkkil. Fowl.IK A 1 o.
A. Romeril.

Mr. McKay, K.(\, of counsel for the defendants, argued 
that this adjustment applied only to the cord wood, and this is, 
I think, the proper interpretation to he given to it. The re
ceipt which was given for the $500 deposit was subject to an 
adjustment of the wood cut. This receipt is as follows:—

Prince Albert, Jan. 26, 1910.
Received from Messrs. Romeril. Fowlie & Co. the sum of five hundred 

dollars, being deposit on account of purchase-price of all timber limits 
belonging to the McKenzie Ellis Wood Co. Ltd., ami camp tools, sawing 
outfits and engines, and all implement* ami conveyances owned by said 
company, including all wood cut on the Is-rtlis, subject to adjustments, 
the purchase-price to Is* seventy thousand dollar* ($70.0181 ) in cash.

Tiik MvKknzik Ellis Wish» Co. Ltd.
E. McKenzie Ellis, 

Managing direr tor.

This receipt was given to the plaintiff Hilary Agnew. It 
was shewn hv the evidence that some 150 men were cutting 
wood for the McKenzie Ellis Co., for which they were paying
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them $1 per coni, so that the supply of cut wood would In* in
creasing every day, as well as the liability of the company to 
the men working for them; this, being to a certain extent an un
known quantity, would certainly requin- adjustment. It is 
also contended on the part of the defendants that this adjust
ment was made before tin- cheque for $.'$.000 was handed over 
to the McKenzie Ellis Wood Co. Ltd.

In the agreement, which was signed on Saturday night, 
January 26, there an- these clauses:—

1. The vendor kIuiII h«*II ami the pureliuher shall purchase all the afore
said timber berths ami all its interest in any other tindier Ix-rtha in said 
district, coni wood, camps, gasoline engine, steamboat, and all the cord- 
wood now cut and pi hit on said timber berths, excepting what is loaded 
on the cars, and all the con I wood ami fuel business now carried on by 
the vendor, at and for the price or sum of $70,000, to lie paid as follows:—

2. Three thousand live hundred dollars is to lie paid in cash on the 
execution of this agreement (the receipt whereof is hereby acknowledged) 
and the balance or sum of sixty-six thousand live hundred dollars on the 
5th day of February. A.D. 1010.

3. 'I lie vendor agrees to pay all the wages due the men working in the 
cordwood camps on its timber berths up to the date hereof, and to pay 
all liabilities due by the vendor in connection with the premises.

This is certainly an adjustment of the cordwood, the plain
tiffs getting all the cordwood cut and piled on the berths up to 
the date of this agreement, and the defendants retaining what 
was * * d on the ears, and paying all wages and expenses to
that date. The cheque for $3,000 was handed to Homeril and 
Fowlie by the plaintiff T. I). Agnew, and it was signed “Sask
atchewan Cordwood Company, T. I). Agnew, acting manager:*' 
and the agreement which contained the above-mentioned ad
justment was signed in the same way. thus shewing that he was 
satisfied with the adjustment made, with the provision that 
$.‘1,500 was paid in cash, of which the receipt was acknowledged: 
and that was, in my opinion, a sufficient n i/.ation to Homeril
and Fowlie to hand the same over to the vendors, the McKenzie 
Ellis Wood Co. Ltd. Now, as the plaintiffs’ statement of claim 
admits that the plaintiff had agreed to purchase the ' *ss of 
the defendants the McKenzie Ellis Wood Co. Ltd., and as it 
further admitted that the sums of $500 and $3,000 were paid 
by the plaintiff's subject to the a incuts, which, as I have 
stated, were finally arranged to the satisfaction of T. 1). Agnew, 
who conducted all the negotiations with the «-fendants on be
half of the pontiff's, it does not matter whether the formal 
agreements were properly executed or not, nor whether these 
payments should be described as deposits or payments on ac
count. because in either event they were paid by the plaintiff's 
on account of the purchase-money; and, the defendants having 
performed their part of the agreement, the plaintiff's cannot
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recover them Imek. the conditions upon which the payments 
were made having been fulfilled.

The plaint ill's not having made out a case entitling them to 
recover the amounts paid, the judgment should be for the de
fendants: and the appeal should, therefore, he dismissed with 
costs.

Lamont, J. :—The first question which, to my mind it is 
necessary to determine is, was the MOOD in question in this 
appeal the property of the Saskatchewan (lordwood Co.! The 
plaintiffs mutually agreed that they would join together for 
the purpose of purchasing and carrying on the business of the 
defendants the McKenzie Ellis Wood Co. To do this they re
quired a large amount of money. To obtain that money they 
applied to the manager of the Canadian Bank of Commerce for 
a line of credit. How much does not appear: hut, as the pur
chase-price was $70,000. it must have been a substantial sum. 
The hank gave a line of credit to the plaintiff in the name of 
the Saskatchewan Cordwood Co. When this credit was ob
tained, the plaintiffs had already made a deposit of $.'>00 on ac
count of the purchase, and had received a demand for a fur
ther sum of $3,000.

On obtaining the line of .redit, one of the plaintiffs, T. I). 
Agnew, issued to tin* defendants Romeril and Fowlie, agents 
of the defendant company, a cheque for $3,000 on the Canadian 
Bank of Commerce, signing the cheque “The Saskatchewan 
Cordwood Co.. T. T). Agnew. acting manager.”

For this cheque Romeril and Fowlie gave a full receipt. 
It is admitted on behalf of the plaintiffs that T. I). Agnew had 
authority to sign the cheque in the name of the Saskatchewan 
Cordwood Co. and to pay out the cheque to their agents and to 
stipulate as to the tenus on which it was to be paid over to the 
defendants the McKenzie Ellis Wood Co., although no express 
authority was given to him nor was there any express restric
tions placed upon the authority lie admittedly had.

The day after this cheque was paid over, the defendants 
and T. I). Agnew met. and. after a conference of some five 
hours, an arrangement was concluded between them, which ar
rangement was reduced to writing. The agreement was made 
between the McKenzie Ellis Wood Co. Ltd., as vendors, and the 
Saskatchewan Cordwood Co., as purchasers. It provided that 
the vendors should sell and the purchaser should buy the tim
ber berths and the cordwood and fuel business of the vendors, 
for $70.000, $3,300 on the execution of the agreement
and the balance on February 5. It also provided that all cord
wood cut except what was then on the cars should go to the 
purchasers, and that the vendor would pay the wages of all

45
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men employed in the camps to the date of the agreement. The SASK. 
agreement waa signed by Agnexv. “ Saskatchewan Cord wood 
Co., T. I). Agnew, acting manager.”

On the signing of the agreement, Rouieril and Fowlie handed 
over the $11,000 cheque to the defendant company. The plain- '•
tiffs refused to pay the Imlanee of the purchase-money, al- MrkK\z.o 
though the defendants were willing to complete. Ki.i.is

The plaintitTs now seek to get hack this $.'1,000, on the Wood in. 
ground that T. I). Agnew had no authority to execute the agree- i.
ment in the name of the Saskatchewan ('ordwood Co., or to 
hind them by it. Are they entitled to get it hack? I am of 
opinion that they are not. The cheque which paid this $8,000 
was the cheque of the Saskatchewan Cord wood Co., and the 
money represented by it was the money of that company. It 
is only as members of that company that the plaintiffs can have 
any claim to it. In the light of their admission that T. I). Ag- 
new had authority to sign the company’s name to the cheque 
and hand it over to the vendors' agents and to stipulate as to 
the terms upon which it should he handed over to the vendors, 
tin- plaintiffs cannot now he heard to deny that he (Agnew) had 
authority to say whether or not the conditions upon which he 
handed it over have been performed. He is the person who 
imposed the stipulations, ami by his signing of the agnsunent 
he admits that these stipulations were duly performed. I am. 
therefore, of opinion that the cheque was properly paid over.

Wen» it necessary so to do. I should hv prepared to hold, 
on the facts appearing in evidence in this ease, that the plain
tiffs formed themselves into a partnership under the name of 
the Saskatchewan Cordwood Co., which would give T. I). Agnew 
a right to hind all the other partners. Where two or more pri
sons agree to embark in a joint venture for the purchase and 
sale of goods, all participating in any profit or loss that may 
arise, then- is a partnership as regards all goods bought pur
suant to the agreement: Loin v. Dixon, lb Q.B.D. 405; llals- 
Imry’s Laws of England, vol. 22. pp. b and 7. And where two 
or more persons contribute of their capital to a joint fund for 
the purpose of purchasing a business as a joint concern, in the 
profits or loss of which each is to participate, there is formed, 
in my opinion, a partnership in which one partner is hound 
by the acts of the other in the carrying out the purposes for 
which the partnership is formed.

Elwood, J„ concurred with Nkwlandh, J. Ktenmi j

A pin o! tlisnnssui
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ONT CROFT v. MITCHELL.

s.C. Ontario Kuprenn Court {Appellate Dirision), Meredith. C.J.O., Maclaren, 
1913 Maure, ami Hodgins, JJ.A. December If), 11)13.

1. Brokers 16 I—2»—Stock iirokkks—Salk ok stock on mabuin.
On mi ordinary purchase of «lock on margin through a broker, if 

the broker fails to deliver the shares upon a demand being made with 
a tender of the balance due on them, the purchaser is entitled to the 
value of the shares at the time of such tender and demand, less any 
balance owing upon them and less commission and interest.

[Croft v. Mitchell, I» 0.1,.It. tmfl. affirmed.|
2. IhtOKKKH ( 8 1—2 |—TRANSACTIONS OX MABUIN — IJoi MIT NOTES.

In a stock margin deal, the “bought notes” are not in themselves 
conclusive in establishing the terms of the actual purchase.

(.4s/on v. Kelsey, 110131 3 K.B. 314 ; Johnson v. Kearley, 110081 I 
K.B. 514, considered. |

3. Hrokkbh (g 1—2)—Stock brokers—Transactions ox maruin—Savinu
CLAUSE AS TO COIIHEHI’ONDENTS’ XECil.KCT.

In a transaction lietwcen a stock broker and his customer for 
stocks on margin, a stipulation saving the broker from liability for 
“any kind of failure or default on the part of i such broker’s) cor res 
pondents" is to Is- construed as referring to the correspondents’ pos 
sible neglect in executing the order, and liot as covering the contin 
gvney of the correspondents' bankruptcy or its clfcct on the customer's 
order.

4. Brokers i 8 1—2)—Stock brokers-"Bot hut note"—Printed condi
tions.

A condition printed upon a stock broker's "bought note" sent to the 
customer after the order is executed will not bind the purchaser un 
less he has assented thereto or has failed to express immediate dis 
sent under circumstances which cast upon him the duty of notifying 
the broker forthwith that lie does not agree to the conditions ex

| Price \. I nion l.iijhleraiji Co., 1111031 I K.B. 750, 20 'limes L.H.
177. applied : Kiriini v. Dominion Hank, 35 Can. S.C.H. 133. referred 
to. |

A. Brokers ( 8 I -2)—Stuck brokers—Order executed tiiroiuii fore ion
BROKER.

In a stock margin deal where the buyer's broker in the usual course 
of the transaction would select and employ a foreign broker to com 
plete the transaction, the fact that the customer waa charged with 
the entire cost of the shares at the foreign price plus the foreign 
broker's commission, without distinction being made as to the com 
mission or notice to the customer that the commission was included, 
and the customer is also chnrgiil a commission by his own broker, is 
evidence to shew that the foreign broker was the agent only of the 
local broker, and that the local broker was himself responsible to the 
customer for putting through the transaction and not merely an agent 
to transmit the order to the foreign broker.

'statement Appkai. by the defendants from the judgment of Lennox. J..
HI D.L.R. 69f>. 4 O.W.N. 1086.

The appeal was dismissed.
I{. S. ('assets, K.C., for the defendants.
(i. II. Watson, K.(\. for the plaintiff.
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The judgment of the Court was delivered by Hodoins, J.A.: ONT
—A perusal of the evidence satisfies me that the learned trial ^ (, 
Judge is correct in his finding as to the effect of the agreement 
made between the appellants and respondent on the first occa
sion. It was argued, however, that, after the apparent execu- 1 r 
tion of the order to purchase, the appellants had, by virtue of Mrraim 
the conditions upon their bought note, in some way altered the 
relative positions and had become intermediate agents.

The measure of damage fixed by the learned trial Judge is 
correct, for there is nothing to indicate that actual delivery was 
not contemplated. The appellants’ bought note begins with a 
statement to that effect, and the appellants’ evidence at the trial 
establishes that as the legal result of their contract.

I do not read the bought note as indicating any change of 
position from that stated by Latnont: “Q. You got an order to 
purchase the shares? A. Yes. sir. Q. You accepted that? A.
Yes.”

From the bought note of Lyman & Co., put in at the trial, 
it would appear that they bought at one-quarter per cent, less 
than the amount represented to the respondent by the appellants 
in the !>ought notes of the latter.

I do not think it can he said that the bought notes are in them
selves conclusive: Aston v. Kristy |1913| J K.B. '$14. Yet 
they illustrate how the various parties treated the actual pur
chase, and from them it is clear that Lyman & Co. bought for 
and on account of the appellants, and that the appellants bought 
for and on account of the respondent. Mitchell says that Lyman 
charged them one-sixteenth per cent, on the purchase; so that 
tin* statement in the original bought note of 57}, on a purchase 
by Lyman at 57, shews that the appellants included Lyman’s 
commission as part of their own, and did not disclose it to the 
respondent, and included also one-eighth for prospective sib-.
This does not effect a change in relationship, as was the case in 
Johnson v. Krarity, 111)081 1 K.li. 514. because there was no 
concealed and arbitrary addition, but only the usual broker’s 
commission, which in Aston v. Ktlsty i ante) is treated as proper.
Hut the non-disclosure, or rather the want of statement, that a 
commission charge was being made by Lyman & Co., is of im
portance as shewing that the latter were treated by the appel
lants as their agents, and not as the brokers of the respondent.

If this be correct, the importance of the notice said to be 
given by the printed matter on the bought note disappears. But 
there is really nothing on the bought note to indicate that Lyman 
& Co. were other than the agents of the appellants. Their case 
is based upon the fact that Lyman & Co. bought these shares; 
and a condition printed upon the note of that purchase after the 
order is executed, and not assented to by the principal, ought
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not to he binding unless it is beyond question clear, and couched 
in such terms as to cast upon the principal the duty of immediate 
dissent: I* ria v. I'nion lAtjhtt ratjc Co., 119031 1 K.H. 750, 20 
Times L.R. 177. There is not between a broker who knows all 
the facts and docs not disclose them, and a customer, any duty 
similar to that stated in Kir in if v. Dominion Honk (1904), 35 
8.C.R. 133; nor, after a contract is made and executed or partly 
executed, can its effect be impaired by any such notice as is ex
pressed on these bought notes.

The words “any kind of failure or default on the part of 
our correi " t” can hardly be said to include insolvency 
and its consequences; but rather point to neglect in executing 
the order.

I think the appi be dismissed with costs.
Apfnol <lisniissul.
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MEMORANDUM DECISIONS.
Memoranda of lew important Case» disposed of in superior and appellate ('mirts 

uilhoul written opinions or upon short memorandum decisions and of 
selected Cases decided by I«m*uI or district Judges,

Masters and Referees.

THE KINO v. FALARDEAU
Krchii/urr ComI of Cumula. AuHfllr. ./. March III.

Imminent domain 15 I I) 2—f>5) Fur rail mail Fiiblii irorl, 
Wharf fronting on ana lakin.]—Huh ring of an Ion

filed by tin* Attorncy-Ucueral of Canada for the expropriation 
of lands for the N Transcontinental Railway, a publie
work of Canada.

A\ ,/. Flynn, K.( and ,/. K. Chaplain, for plaintiff.
K. Haillargvon, for defendants.

Ai dette, •!.. held that the Kxvlu«qtier Court has no jurisdic 
tion to entertain a claim for the value of property outside of the 
area expropriated as shewn in the plan and description in the reg- 
istry office. Where, therefore, the plan shewed a certain lot as 
to be expropriated, the Court dealing with the value to Is* paid 
for the expropriated property only, could not in the same pro 
exiling award damages claimed in respect of two piers built in 
deep water opposite the property in «piestion. A direction was 
given for the amendment on the registry to embody corrections 
made upon the plan of expropriation to correct lx stale the sii|ier 
fieial area of the land expropriated.

AUTOSALES GUM AND CHOCOLATE CO v. FAULTLESS 
CHEMICAL CO.

h'ji hn/un Com I of Canaila. CuhhcIh. ./ Man h 4. I!l|.t.

I RADK-M.xiiK ( î \ I - .‘12) Fxpunging from ni/islry Dis-
• I Petition to expunge two trade marks from the registry.
.1/. II. Lmliriy, K.C.. for petitioners.
II. •'x*. Smart, for respondents.

C.xssels, J.. held that the Kxehctpier Court has jurisdiction, 
on at ion of any party aggrieved, to order the rectifi
cation of the trade marks registry by expunging a mark that, 
through non-use or abandonment, remains improperly thereon to 
the embarrassment of trade.

CAN.

1913

1230
54

751
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FRIPP v. CLARK
Ynneouccr County Court. Jutli/r Mrlnncs. June 2. MM3.

Mechanics’ mens (5 IV—17)—Fur uhat work—Archi- 
tut’s services.J—Trial of action to enforce a mechanics’ lien.

W. Brawn, for plaint ill*.
Sa it nth rs, Ilannint/tun, and (.’rent/It, for the several defend

ants.
•It'DUE McInnks held that section 9 of the British Oolumhia 

Mechanics’ Lien Act, R.S.B.C. 1911, ch. 1f>4, which confers a 
mechanics’ lien upon a person who “does work or service or 
causes work or service to he done upon, or places or furnishes 
any material to he used in the making, constructing,” etc. 
of any building, does not confer upon the architect a right to 

lien on the building for the eost of preparing the plans. 
Furthermore where five per cent, was to he paid for preparing 
the plans and for superintendence, the contract is an indivis
ible one. and the architect, not being entitled to a lien as re
gards flu* preparation of the plans cannot maintain a lien for 
any sum in respect of the superintendence.

Action dismissed.

CUNNINGHAM v NEW WESTMINSTER.

Itt ilinh Columbia Huprrmr Court. Motion before Murphy, ./.

Mt'Nicii'.u. «rations I $ 11 ( ' 1—54)—Ordinances and 
lui laws From hist—Ih pud. J— Motion to quash a municipal by
law purporting to repeal a by-law empowering the predecessors 
in title of the plaintiff to construct, operate and maintain gas 
works in the city of New Westminster.

The original by-law had l»een passed many years previous to 
the repealing by-law and it had expressly authorized the laying 
of gas pipes through the streets, but, under the superintendence 
of the city hoard of works, the plaintiff had proceeded to lay 
pipes on the streets without first notifying the city officials, and 
the municipality then voted to repeal the original by-law.

Murphy, J., held, referring to Krnsi v. Johnson, 118981 2 
(j.lt. 91. that an equity had arisen in the plaintiff’s favour simi 
lar to an estoppel, lscause of the expenditures made by plain
tiff; and that the delegation of power by the Legislature to 
make, amend and repeal by-laws in connection with gas com
panies did not apply to authorize the repeal of the by-law in 
question where it would he manifestly unfair and unjust to the 
plaintiff, as the successor of the original company which had 
been specially authorized by the municipality to carry on the 
gas works. The repealing by-law was. therefore, quashed.
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UNITED NICKEL COPPER CO. v. DOMINION NICKEL COPPER CO.
Ontario Supreme Court ( Appellate IHeiaiun ), Meredith, Maclaren,

Mayer, and Hodyine, JJ.A. \member 18. 1913.
| United Siekel Copper Co. V. Hum inion Xickrl Copper Co., II D.IJt. 88. 

affirmed.)

Contracts ($11)1—47)—Joint obligation In compleU 
execution—Plcadiny Counti n laim—Da ma yes tliroiiifh inti rim 
injunction. |—Appeal by the plaintiff from the judgment of 
Kelly. J., in I nited Siekil Coppir Co. v. Dominion Xickil Cop
per Co.. 11 D.L.H. 88, 4 O W N. 1132.

J. T. White, for tin* plaintiffs.
It. McKay, K.C., for tin* defendants.

TllE Corin' dismissed the appeal with easts.

ST. CLAIR v. STAIR.

Ontario Supreme Court (Appellate Diriaion), Muloek, C.J.Ex., Hiddett,
Su'her land, and ! a-itch, JJ. Save tutor 13, 1913.

\St. Clair v. Stair, 12 D.L.H. H40, affirmed.)

Discovery and Inspection ($1—1)—Affidavit on production 
Claim of privileyt t», reporté Identification Sufficiency 

Documents obtained for information of solicitor—" Solely. ”| —Appeal 
by the plaintiff from the order of Falconbridge, C.J.K.B. in 
Chambers, St. Clair v. Stair, 12 D.L.H. 840, 4 O.W.N. 1580, 
reversing the order of the Master in Chambers, St. Clair v. Stair. 
II D.L.H. 802, 4 O.W.N. 1437, directing the nts to file a
I letter affidavit on production.

S. II. Bradford, K.C., for the plaintiff.
If. Alchay, K.C., and A. If. Hansard, for the defendants.

The Court dismissed the appeal with costs.
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Home Bldg, and Saving* Assn. v. Pringle. 12 D.L.II. 836. reversed

757 
84 4 

31 
.304

(120
349
494
564
431
413
683
325
129

217

513
17

8.13
244

844
325
37»

42
343

364
781 
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482
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1 XSES—continued.
Hughes v. Parker. H M. & W. 244. follows I 557
llulhert v. Cuthcart. | 18001 A.C. 470. f d lowed..................................... H5I
Imperial Hunk v. Hunk of Hamilton. ||003| A.C. 40. applied 612
login v. Richardson. 10 D.L.It. 158. reversed........................ .137.188
• lames v. Downes. 18 Ves. 522. 34 Eng. II. 115. applied 528
•lewell v. Doran. 12 D.LIt. 830. varied 523
Johnson v. Karney, 0 D.LIt. 782. affirmed......................................... 134
Johnson v. Kearley, 111108) 1 K.H. 514. eonsidered 014
Johnson, He. 3 O.LK. 1. distinguished................................................. 17
Johnston, He. 118041 3 Ch. 204. applied 370
Jones v. Hank of I'pper Canada. 12 (Jr. 420. followed. 482
Jones v. Johnson. 5 Ex. 802. followed 543
Keewatin Power Co. v. Kenorn. 10 O.Ut. 184. eonsidered 532
Kelly v. Harton. 22 A.H. (Ont.I 522. applied 477
Kelly v. Solari. 0 M. & W. 54. applied........................ 612
Kennedy v. Purcell, 4 Times LK. 004. followed.................................... 872
Kerr v. Canadian Pacifie It. Co.. 12 D.LIt. 425. affirmed................ 840
Kilmer v. H.C. Orchard Linds Co.. |I0I3| A.C. 310. 10 D.LIt. 172. fol-

lowed ...................................................................................................... 835
Kireiidhright Kircudhright, 8 Ves. 51. 32 Eng. II. 200. applied. 058
I.amoureux v, Craig. 2 D.L.It. 148. reversed............................ 300
I-ane v. Cox. | 1807 | 1 lj.lt. 415. followed 071
I .a rose Hell * Parr v. Webster. II D.LIt. 810. affirmed.................. 70
Lazier \. MarCo I lough. 7 D.LIt. 851. varied........................................... 270
L>e v. (Jalhigher. 15 Man. L.lt. 077. distinguished . 020
Leeming v Suaith. 10 (J.H. 275. 117 Eng. II. 884. applied. 550
Lloyd and Ancient Order of 1'nited Workmen, lie. |0 I).L.lt. Oil. re

versed ................................................................................................... 025
Lyon v. Fishmongers Co.. 1 A.C. 002. applied...................................... 532
MaeDougall v. (Jardiner, L.lt. I Ch. D. 13. applied............................. 02
Makin v. Attorney-General of N.S.W.. [1804] A.C. 57. a|rplied 820
Manitoba Commission Co., lie. 2 D.1..H. I. 22 Man. L.lt. 208. followed. 504 
Manitoba Lumber Co. v. Emmerson l No. I >. 5 D.L.It. 337. affirmed

with a variation ..................................................................... 300
Marson v. (Jrand Trunk Pile. It. Co., 2 A.L.lt. 43. considered.............. 88
Martin v. Fowler. 0 D.L.It. 243. 40 Can. S.C.It. 110. distinguished 407
Mayor, etc. of Salford v. L*vcr. [18011 I (J.H. 108, followed. 217
McConnell v. Wright. |I003| 1 Ch. 540. distinguished.............................757
MeKillop v. Alexander. I D.L.It. 580. 45 Can. S.C.H. 551. applied. 552
McKillop v. Alexander. I D.L.It. 580. 45 ( an. S.C.H. 551. considered.. 333
McLeod v. Canadian Northern It. Co.. 18 D.L.It. 010. 0 Can. Ity. Cas.

30. followed ......................................................... 002
MeNabh v. Oppenheimer. II P.H. 214. followed.......................... 115
Middlesex ( Justices of I. It. v.. 2 H. tc Ad. 8|8, approved..................... 0
Miller v. Hrass Co., 104 C.R.Tt. 350. followed......................................... 304
Milligan v. Jamieson. 4 O.L.R. 050. applied.............................................. 704
Modern House Mfg. Co.. He. Dougherty and Goudy’s Case. 12 D.L.R.

217. affirmed ..........................................................................257
Morgan. Ex parte, 12 Ves. 0. applied...................... ..........................508
Moses r. Parker. [1800] A.C. 245. followed   872
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( 'ASKS—continued.
MunriH* v. Iloubach. IS Mail. L.R. 547, followed ...............................  415
National Hank of Australasia v. United Hand-in-Hand Co., 4 A.C. 31)1,

followed ........... ................................................... "IN
National Husker Co.. Worthington'* Caw. Re. 10 D.L.R. 043. 4 O.W.

N. 1077. affirmed....................................................................... 000
National Trustv<‘s Co. v. (louera I Finance Co.. |1005| A.C. 373. fol

lowed ....................................................................................................... 245
Newberry v. Langan. S D.L.R. 845. 47 Can. S.C.R. III. considered.. 77.3 
New I terry v. Langan. 8 D.L.R. 845. 17 Can. S.C.R. III. distinguished 773 
Nicholls, Re. Hall v. Wildman. 14 D.L.R. >44. 39 O.L.R. 20(1. dis

tinguished ............................................................................................... S44
Nicholls. Re. Hall v. Wildman. Hi DL.lt. 7!Mt. 4 O W N. 030, varied 244 
North (lower bien I opt ion By-law. Re. Ill D.L.R. ff02. I O.W.N. 1177.

nllirmed ............................................................... ....................... .443. 444
iliiimet v. Ihizin. 3 D.L.R. 503. 40 Can. S.C.R. 503, 20 Can. Cr. Cas.

458, distillguish«‘d ................................................................................. 803
Oxford ( Municipality i v. Bayley. I Cli. C'ltr*. 272. followed 482
Park v. Schneider. 0 D.L.R. 451, followed..............  221
Paul v. Hargreaves. |I00S| 2 K.II. 280. distinguishisl. 702
Peacock v. Crane. 3 D.L.R. 045. allirnied.................................................... 217
Perry. It. v., 6 Term. Reps. 153, considered.............................................. 547
Point Urey Klertric Tramway By-law. 10 B.C.R. 374. reversed. 0
Portman v. Paul. 10 Or. 458. followed............. 182
Power v. Uriflin. 33 Can. S.C.R. 30. distinguished.. 803
Pressick v. Cordova Mines. II D.L.R. 452. affirmed 515
Preston Banking Co. \. Allsiip, ||S' 51 I ( h. 141. followed 415
Price v. Union Lighterage Co.. |I0II3| I K.II. 750. 20 Times L.R. 177.

appliisl 014
Prinineveau v. Mordcn. II D.L.R. 272. considered.......... .... 158
Ptllford V. Loyal Order of Moose, 0 D.L.R. 804. reversed. 577
Rawsthornc v. Rowley. [I000| I (It. 400n. consideml........................ 244
Renter v. Electric Telegraph Co., 0 K. A II. 341. 110 Eng. R. 802.

applied ............................................................................................... 577
Reynolds v. Foster. 0 D.L.R. 830. 4 O.W.N. 004. approved......................000
Rhys v. Dare Valley It. Co.. L.R. 10 Ko. 03. followed. 400
Rice v. Whitby. 25 A.R. (Ont.) 101. applied......................................... 21
Richard. Re. 38 Can. S.C.R. 304. applied.. ..............................4. 550
Rigby v. Conn oil, 14 Ch. I). 482. applied.................................................  000
Roliertson v. foulton. 0 P.R. 10. followed............................................... 115
Robbins v. Jones, 15 I'.B.X.S. 221. followed..................................................071
Robinson v. McCauley. 13 D.L.R. 437. affirmed................ .081. 082
Romanisky v. Wolanchuk. 13 D.L.R. 708. affirmed........................ 851
Rosenbaum v. Relson. [1000] 2 ( It. 207. distinguished. 325
Ross v. Webb. 10 D.L.R. 85. ullirnusl..................................... 305
Rowley v. London & North Western R. Co.. L.R. 8 Ex. 221. followed. 112
Rumltold v. bunion County Council. 100 L.T. 250. followed..................... 747
St. Clair v. Stair. 12 D.L.R. 840. affirmed............................................  010
St. Nazaire Co.. Re. 12 Ch.l). 88. followed 415
Seatnmell v. Clarke, 23 Can. S.C.R. 307. applied.....................................  704
Schwartz, v. Winnipeg Electric. 12 D.L.R. 50. considered........................ 581
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( 'ASKS—continued.
Scotney v. Smitli Urns. & Wilson, 4 I).Ii.lt. 134. 5 S.L.R. 131. affirmed. 789 
Scott v. Kerim* Lundier Co.. Il B.C.R. HI. limited. 757
Scott v. Melndv, 27 A.It. 193, followed................. 129
Shaw and Birmingham Corp., Be, L.B. 27 Ch. I>. IM I. 54 I...I. Cli.

51, followed 190
Shaw v. Foster, L.B. 5 ILL. 321, applied 552
Shepheaid v. Broome, | 1904] A.C. 342. distinguished 757
SherriiH v. Deltutzen. [1HH5| I Q.B. HIM. applied. 131
Shoal Like Election, Be. 5 Man. I..IS. 57. discussed 414
Siemens v. Dirks. 1 D.L.B. 757. reversed .......................... 149
Simomls v. Chesley, 29 Can. S.C.B. 174. applied. 794
Smith. Be. [ 189(11 1 Cli. 71. applied.................................... 244
Smith. Be. |1H92| 2 Cli. 997. considered and applied. 815
Smith v. Baker. 118911 A.C. 325. considered. 524
Smith v. Mull (llass Co.. S C.B. 998, Il C.B. HH7. applieil 577
Smith v. National Trust Co., I I).L.B. 9HH. 45 Can. S.C.H. 918. fid

lowed
Smith v. North Cypress. 12 Dl.lt. 299. allirmed.. 397
Smyth v. Itogers. 39 O.R. 259. distinguished . . 27
Snyder v. Minnesota Bower Co.. 13 D.L.B. 894. allirmed 332
Soper v. Bulos. 19 D.L.B. 848. overruled 497
Speight v. (losiiay. 99 L..I.(^.B. 231. followed. . 151
Startup v. Macdonald, 9 Man. & <i. 593. 131 Eng. B. 1929. followed. 237
St a vert v. McMillan. 24 U.L.B. 459. 3 O.W.N. 9. affirmed 383
Steele v. McCarthy. 1 S.L.B. 317. overruled 835
Stewart v. Kennedy, 15 A.C. 198. followed... 559
Stewart v. Stewart 11891 I. 27 L.B. ili.l 351. I dlowed 97
Strutt v. Clift. 119111 I K.B. I. considered 792
Hydie v. Saak. A Battle It. L A I). Co.. K D.L.B. 51. eotisiilereil 333
Sydney Boat Buhlishing Co. v. Kendall. 43 Can. S.C.It. 191. followed. 479
Syndicat Lyonnais du Klondi ke v. Met trade. 39 ( an. S.C.It. 251. fol

lowed 51
Tarling v. O'lliordan. 2 L.B. Ir. 87. considered. 891
Taxation, Be, II D.L.B. 191, distinguished 747
Théberge v. Liudry. 2 A.C. 102, followed 872
Thompson v. Ynckney, 8 D.L.B. 779. affirmed.. 332
Thordarson v. dunes, 18 Man. L.B. 223. explained and distinguished. 229 
Toronto Public School Board and City of 'loronto. Be. 2 D.L.B. 727.

4 D.L.B. 498. considered 543
Cnion Fire Ins. Co., Be. 14 O.B. 918. Ill A.It. (Dlit.l 191. 17 (an.

8.C.R. 866, applied ,li:l
Cnion Investment Co. v. Berras, 2 Alta. L.B. 357, followed 224
I'nited Nickel Copper Co. v. Dominion Nickel Copper Co.. II D.L.B.

88, affirmed ............................................................. 019
Valin v. Langlois. 5 A.C. 115, followed.............................................................872
Vandewater v. Marsh. I» D.L.B. 819. 4 O.W.N. 882. affirmed 737
Vezina \4, The t^iieen. 17 Can. S.C.It. 1. considérai. 897
Vogler v. famphcll. II D.L.B. 995, reversed 189
Warner v. Coiichmuu. 28 Times L.B. 58. 81 L.d.K.lt. 45. distinguished 2.»

59—14 0.1. K.
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< 'ASKH—continual.
“Weep,” Tin*. L.R. I Ad. k Ecc. 3117. applied . . 832
Wllkleecm v. sim.h(. st L.T.R. STS, followed 17
Willoughby. Hi*. [1011] 2 ('ll. 581. applied.. 058
XX'ilt*hire, H v„ 0 Q.li.l). 300. eon*idered I
Wl Mutiia. III*. | I1MI8] A.c. 448. followed 872
XYoodhoiiHe, Re. 10 D.L.R. 750. allirmed ill purl 285
XV«nm||ioiim>. lie. |0 D.L.H. 750. reverwd in purl. 285
XX'innIIioiiw, H. v., 110001 2 K.ll. 501. followed 721
XVother*|mon v. Currie. L.R. 5 U.L. 508. applied. 455

CAVEATS—
See Lamb Titi.k*.

CERTIORARI—
Controverting the return—Hiinmiary eonvietion—I’m* of evidence

in h prior caw .............................................................................727
Intoxicating liquor caw*— Refu*al to credit cro** examination a*

again*! deposition in chief . . ........................520
.luriwdietion—V»e of writ—Intoxicating liquor caw*—Lieenw

commlaaioner*—Ihi-ision of—Review ................. .............. 721
l>r<N*edurc—Alfidavita—Siilliciency—Inforniatioii and belief... 721 
Procedure—Hearing—.\«lini***»il«i I il \ of ullidax it of magistrate 175

CHAMPERTY AM) MAINTENANCE—
Agreement* I let ween wdicitor and client—Contingent fee 418

< II X I TEL MORHIAOE—
\**ignmcnt by deposit Mortgagee with legal title 508
I'roving intent to delay and defraud 227

i ol.LISloN—
Fixing liability—INfcmling ve**el taking wrong wide—Other'* 

duty to reverie—I altitude allowed

t 0X1 FAN I ES—
See Cokpoh.VHONh ami CdmimMIX

t OMI'IIO.MISE AND SETTLEMENT—
Attack of rcleaw on ground of fraud—Equitable initie—I rial

without n jury 780

CONDITIONS—
A* to wale of giMNl*. we SALK.
A* to condition* in contract* generally. we ('oxtbact*.

CONFLICT OK LAWS—
As to right*—Statutory cause of action generally... 448
Contract in foreign country—Declining enforcement in domestic

jurisdiction where again*! public policy 448
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TON ST FICTIONAL LA W—
Sunday lawn—Dominion laird'* Day Art—1'rovinrinl |iuwrr Htl.'l

CONTEMPT—
Procedure—In whose naiiiu prosiriitcd . . 6211
Procedure—Dim* on prosecution—llreach of Court order. 521*

< ONTIM'ANCK AND ADJOURNMENT—
Direction to enter continuance—None pro tunc where proceeding*

lielow were improperly i|iia*lied......................... 330

I ONTO ACTS—
Muilding contract*—Architect'* duty to employer 401. !•»-
Ituilding contracts—Extra* only on architect'* written order 7.'17
Von*truction—Heal property—Agreement to *ell for “not le**

than" n stated sum ........................................... 330
Construction—Heal property—Agreement for sale of "huilding"

—What covered by ........................................................... 5.17
Construction contract—Medical and hospital expense*—Right of

sub-contractor t > icmil.ii»see cut < •'iiti,iii:»ig liability for 7b 
Formal requisite*—Statute of Frauds—Sufficiency of writing—

Acceptance a* per parol variation of offer. 230
■loint obligation—In complete execution -Pleading- Counterclaim

—Damage* through interim injunction bib
Minding of mind*—Mutuality—Contract for sale of land—Fail

ure to make initial payment—Effect ................ 773
Offer and acceptance—Heal proper! x opt ion* — When turned into

contract of sale ..................................................................... HI I
Particular words—Realty sale—Ounranteed profits on “the pur

chase" ............................................................... hum
Realty sale—Incompleteness of agreement—Time and inisle of

payment ...................................................................................... OlMi
Remedies—Illegality—Statutory prohibition in public interest 243 
Statute of Frauds—Contract not to Is* performed within year—

Sufficiency of memorandum ......................................... 714
Statute of Frauds—Sufficiency of memorandum—Description of

parties—Contract in agent's name .’>77
Validity and effect—Contract of employment by one under exist

ing contract—Knowledge of contractée—Action for breach. 12 
Validity and effect—Sale* of liquor for re sale in violation of law 711

CONTRIBUTION—
I let ween wrongdoers—Company director*—.lodgment against one 

for false statement* in prospectus—Prima facie case—What 
necessary to establish 7All

( ONTROVKRTED KI.Kt TIONS—
See Klixtionn.

CORPORATIONS AND COMPANIES—
Affidavit for winding up order 303
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CORPORATIONS AND COMPANIES—.'««O'ihioI.
Agreement for advance to company by promoter—Proceed» of

unie of promoter'» share» .............................................................
Borrowing power*—Svliisd trust»»*» a» publie non trading cor

poration ...........................................................................................
Company formed to take over partnership business—Continuing

agency of the partnership ...........................................................
Compulsory winding up—Voluntary proceeding» pending under

Provincial Act—Discretion ........................................................
<'ontracts—Formal requisites—Statutory requirement*—Contract

for sale by land companies .........................................................
Dividend»—Stock dividend»—What are .........................................
Effect of winding-up order—Execution ami interpleader ............
Extra-provincial companies—Actions against—After winding-up

order by Court of domicile—Staying proceedings............. 277,
Extra-provincial companies—Actions against—Effect of winding

up order made by Court of domicile................................. 277,
Extra-provincial companies—Garnishment after winding-up order. 
False statement in prospectus—Statement that lands had lx*en 

“taken up"—Title obtained after subscription but liefore re
pudiation by siibscrilier ...........................................................

Foreign corporation*—Cnregistered extra-provincial companies—
Actions by—Hegistration pendente lit»* .................................

Liability of »lir»*»*t»»rs—Contribution lietween co-directors—Lia 
bility «if all for misrepresentathm* contained in tin* pro-

Liability »»f shareholder as «•ontribnton—Contract to pay f »r
sl ur»*» in property .......................................................................

Lights of sharehidder—Action b\ Account »>f undue pmlll* made
by «lirector» p»*rsonally ...........................................................

Sal»* »»f shaii*»—Itestrirtive emlm sement of »-rtitl«*at»*.................
Shareholder's liability—I-rami a» a defence—Waiver after »li*-

Wimling-up—Acts of insolvency ........................................ ...........
—Effect on cause* of action—ls*vy of execution in

another province ...........................................................................
Wimling-up—Form of ailidavit verifying petition—Manitoba

Wimling up—Incorporation under provincial law—Bringing un
der Dominion Wir Act .................................................

Wimling-up—Pref»*rr«*«l creditor's application .................................
Winding-up—Voluntary proceedings under Provincial Act—Bring

ing umler Dominion Act .............................................................
Wimling-up—Where compulsory order would Is* "just ami equit- 

ahle" .............................................................................................

270

376

773
H44
67b

521
522

6116
67b

2Kb

7H2

563
7H2

563

563

rOKTS—
Discreti»*n—lt«*fusal where sue»*»*»» wholly on technical gronmls 737
Liability for—Defemlant—On dismissal .........................................  12b
Liability for—In eond«*mnation proceedings—Taking land for rail

way pur|M>HCH—Wlu*n awaril excee«ls amount offered—In
terest 400. 404

A:/^

D2D
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( (I8T8—continue»!.
Liability for—On dismissal—Amendment of pb-ndings at trial 13U 
On appeal—Correcting error which might have been corrected

Ik-Iow .........................................................................................................  517
On dismissal—Trademark registration—Petition against re

fusal to register ............................................................................................  3H5
On set-otr or countirv'.t*i«i- -Seale of .... ................................... »!7

( OCRTS—
Jurisdiction—As dependent on amount—Alberta District Courts, in I 
•lurisdiction—Division Court—Solicitor and client—Contract—

Tort ..................................................................................................................... 7H0
Jurisdiction of Kxche<|iier Court—Conllieting claims as to rights

under patent of invention ........................................................................3W5
Jurisdiction over associations—Fraternal society—Necessity of

pro|N*rty rights Isdng involved......................................................... thill

< OVKXAXTS AND CONDITIONS—
I .a ml purchase contract—Rest raint upon alienation.. 552

< RIM INAL LAW—
Consent of Attorney-( ieneral to prosi-cutioli—Suflicieiicy <if—

Duplicity ..........................................................................................................  175
Consent to pros<-cute l-'iat grantisl by “acting Attorney•<ieneral"

—lord’s Day Act .............................................................. .......... 175
Liability—Intent—Mens ren .........................................................................  431
Parties to offences—Principal—Liability of—Sale of wood alcohol

by employee in violation of law ....................................................7t»2
Procedure—Preliminary examination—Municipal corporation as 

defendant—Leave to prefer indictment ......................................... 232

\ iinssixtis—
Nee Railways.

CROWN—
Government railway—Kmployis-'s claim for negligence ..............
Liability for goods suppliisl public department 
Personal injuries for accident occurring upon public work—Xeg 

ligence of public servant ................ ........................................

D AM A( 1KS—
Assessment of—Instances of amount—Permanent |iersnmil in

Impairment of earning capacity—Misdirection ............................
Injury to timber—Fire spreading from railway.. .............. ..........
Measure of compensation—Condemnation or depreciation by cm 

in» nt domain—Value—Kstiinutc as of what time—(«and
tuk »n by railway to obtain gravel......................................................

Men sur • of compensation—Death of parent—Probable accumula
tions—Pri-sent value ...................................................................................

Measure of compensation—Taking or detention of jiersonal pro
perty—Nominal dnmagi-s .......................................................................

21HI
5H4
«33

I A3

412

763
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DAM AC» KS—run I i n i ini.
Measure of coni|N-nsalion—Tort»—False statement* in company

pro»pwt 11»—Contribution In-tween joint tortfeasors .......... 7-W
Negligence causing death—Probable duration of life. 4M
On expropriation—Affidavit of value on land transfer. bill

DEATH—
Might of action for causing—Who may maintain—t bildren III

DEFAMATION—
See LlHKI. AXD Sl.AXW.K.

DENTISTS—
Practising as a dentist without license

DEPOSITIONS—
Foreign commission—Refusing leave to tis4- on trial—Oroiind» 
t'se of former deposition of absent witm-ss at criminal trial- 

Proving alisence from Canada 88g

DISI OX FRY AND INSPECTION—
Allidavit on production—t Iniin of privilege for report#—Identill 

cation—Sufficiency—Document» tditaim-d for information of 
solicitor—“Sole” ............................................... PIP

DISMISSAL AND DISCONTINI’AXCE—
Involuntary—For want of prosecution........................................ .IPS

DIX OKI E AND SEPARATION—
Agm-nient for sup|sirt and maiutenauct-—Separation—Enforce

ment of—Arrears of alimony—Recovery—Defence ................ Ill
Alimony action in default under separation agreement—Interim

alimony and disbursement» ......................................... Ill

DRAINAGE—
As to surface water—Highway overflow—Negligence of ntunici

ELECTIONS—
I billots—Casting—Assisting voter—Omission of declaration.

eflect ................................................................... ................ 44 :t
Mallots—Result—Recount—Scrutiny ............................................... 82
Contests—Controverted Fleet om» 'et t'Meetion to |H-tition— 

Si-cond extension of lime for making—Abandonment—
Laches ............................................................................................. HU8

< on tests—Controverted Election» Act—Servit........ . petition—
Second extension of time for ..................................................... IIA

Contests—Controverted Election» Act -Substitutional service of
jietition—Time for—Extension of 41*

Contest»—Jurisdiction—< h-rk*» duty under Act—Scrutiny 82
Contests—Jurisdiction—Order without—Clerk’s duty under Act

—Scrutiny 82
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EL K( TI < >NS—i-oii I i « m il.
Contests—Jurisdiction—Order wit limit—Purpose of «nier. de

termining factor when ............................................................... ;I2
Contesta—Recount*—lime; adjournment : extension .12
Result—Recount*—Clerk's duty to receive return though pre

mature ........................................................................... \\->
Return—Declaration of result—Conciliaiveness of certilicate :i:t
Right of appeal—Controverted Elections Act Man.I III

ELECTRICITY—
Municipal corporation supplying light and |lower outside of

municipality ..................................................... I HI
Municipal regulations of—Refusal of permission to ereet poles 

and wires—Review hy publie utilities commission |S7
Wires—Statutory re«|iiirement that wires carried alsive ground

Is* "wholly insulated”—Wires carried on poles. xx:i

EMINENT DOMAIN—
Appeal—Award—Lump sum—When treated as equivalent to ver

dict of jury ........................................... x!i7
Appeal—Remitting award to arbitrators—Failure to itemise

award ..................................................... xti;
Appeal—Where evidence sufficient to sustain award IH.1
Eixing compensation—Affidavits of value tiled under Land Titles 

Act or transfer uni
For railroad-- Publie work—Wharf fronting on area taken !»I7
Interest as a Meeting liability for costs—Difference lietwcen 

amount of offer and amount awarded 4!H>. -pit
Interest on award ..................4tm. p.i|
Procedure—Warrant of possession—Notice of application for

Service of on registered owner after sale XX
Procedure—Warrant of possession — Validity — Non-compliance

with statutory requirements ........ xx
Remedy of owner—Streets—Damage to property by change of

grade 44d
Cnregisteml agreement of purchase—Compensation to purchaser. Id

EMPLOYER'S LI A III LU Y 
See Mantkii AMi Si:av.XM.

EQITTAHLE MUR'ICACE—
See Mortoaok.

EQITTV—
Jurisdiction—Fusing equity aim law—Substantive and adjective

law—Form of remedies xox

ESTOPPEL—
Agreement to extend time for making award—Estoppel against

setting up lack of formal extension..................... . ;to7
Hy conduct—As to agency—Estoppel to deux Validity of ap

pointaient Ô77
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ICHTOPI'KL—««HfiNiMil.
Fact* relied ii|m»ii to lx- stated in pleading.. ................................ 838
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ml IT*
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—Derailment.........................   701
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KXKl ITION—
Payment, satisfaction and discharge—Property bid in at sale—

Withdrawal for insufficient bids ...................... 55
Nee Lkvy AND NkI/I KK.
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Powers and liabilities—.Asset*—As to investments—Retention of
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Powers and liabilities—Assets—As to investments—Retention of 
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gal trust .......................................................................................... 844
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Powers and liabilities—Asset*—l)i*|»o*al of—Duly to prevent
sacrifice ......................................................................................... 845

Powers ami. liabilities—A* to investments—Power to retain— 
Similar new investment ............................................................ 844
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EXPROPRIATION—
Remitting award to arbitrators for amendment HOT
See Eminent Domain.

FALSE IMPRIHONMEXT—
Liability of municipality for false arrest—Respondeat superior -177

FIRE—
Spread of lire from railway—Injury to timber...........................  <13.1

I IRE INSURANCE—
S<*e Inhiba NCR.

Ft lit Eld X C ORIM>R ATM >XK—
S»*e Corporations and Companies.

FORFEITURE—
Remission of—Absence of laches—Realty sale N35

FRAUD AND DECEIT—
Concealment—Failure to disclose facts—Leading purchaser to lie

lieve that encumbrance is satisfied .........................................  3<iH
False statements in company pros|iectus—Ownership of land— •
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False statement in company prospectus—Subscription induced by
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Fraud which will affect registered title—Torrens system 51

FRAl DULEXT t <>NX FVANTES—
Intent to delay and defraud—Chattel mortgage—Intent of Isith

parties ............................................................................................. 2*27
Preference—Conveyance «if bind as security—Intention to delay

or hinder creditor* ...........................  1182
l "njust preference—( onveyaiice of land as security—Insolvency,

what is ........................................................................................... <181

Ml FT—
Hank deposit to joint account—Right of withdrawal by either—

Survivorship ................................................................................... •*,m

<il ARAXTY—
XX'liat constitutes—Realty sale—Promise "to realize" specified

profit .......... H0M

HABEAS CORPUS—
Obtaining order for bail by means of... 221

HEALTH—
Regulations to protect health—Employment of medical atten

dant for ei res on public works—Who liable for—Con
tractor or sub-contractor ......................................................... 885
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HIGHWAYS—
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in light gratings .......................................................................... 372
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erection .......................................................................................... 883
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HOMICIDE—
What constitutes—Wilful exposure of child—Evidence as to cause
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HORSE RACES—
(Qualification as to training of horses in s|»eeified district 700

IMPROVEMENTS—
Allowance to purchaser for improvements—Lien for on setting 

aside sale in favour of prior purchaser Mil

INCOME TAX—
See Taxeh.

I \( ( IM PEI ENT PERSt >.\S—
General paresis—Lucid intervals—Testamentary capacity l'»o
Lunatic—Powers of committee—Removal of committeeman 405

IXDEPENDENT CONTRA!T< 1RS—
See Mahtkb axi> Servant.

INFANTS—
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ance money ................................................................................... 000
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As to highways—Telephone and electric poles—lowering wire to

interfere with those of competitor .................................... 883
Procedure—Delay in applying for formal order................ 628
Protection of trade name—Descriptive term—Cnfair use of 108 
Refusal on ground of inconvenience to defendant—Remedy in

damages ......................................................................................... 632
Title in dispute—Effect of injunction proceedings, how limited 628 
Water rights—Restraining |sdlutiou of stream—Delay to make

changes in m concentrator plant 762
When granted—Trade mark infringement 466
When injunction lies........................ 400
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See Appeal; Trial.
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ority—Responsibility for error .................................................. 315
Employer's liability—Error in application blank 3IU
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Intermixing of insured goods with goods not covered—Partial
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society ............................................................................................. i0-
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fants ......................................................................... dtiH

INTEREST—
Compound interest—Rank—Agreement from course of dealing ac

quiesced in .....................................................................................
tin award—In condemnation proceedings—When Is-gins to

run 400. 404

INTERPLEADER—
Contest with chattel mortgagee—Assignment for creditors made

while interpleader is ) lending 407. AO.'t

INT<INK ATIMi LHfl’<MIS—
By-laws—Local option—(gnashing—Effect of judicial certificate. 113 
By-laws—UhniI option—Validity—Publication of notice. 4 FI
Licenses—tirant of "registered townsite”—What constitutes. 721
Licenses—Granting—Hotels—Statutory requirements 721
l/ocal option by-law—Prior publication of notice. 30"
Olllcial duties of license inspector—Provision for immunity from
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Physician issuing certificate—"For medical purposes.” inter

preted—Canada 1 enqieruiice Act 431
Seizure and destruction—Liquors in possession of government

railway—Right to break into station and seize 'MM
Trial for unlawful sale—Magistrate's refusal to credit cross-ex

amination .......................................................................................
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Vnlawful sales—Giving of certificates by physicians—Scope of 

rc*|Min*ihility—Canada Temperance Act 
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mice Act .......................................................................................
Vnlawful sales—"Specially licensed druggists or vendors"—Sac

ramental purposes .........................................................................
Vnlawful sale contracts—Sales by agent ......................
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JOINT ( RKDITOKN AND DEBTORS—
Rank de|>osit to joint account—Survivorship .................................  480

JUDGMENT—
Action on foreign judgments ............................................................. 4M
Action to enforce vendor's lien for unpaid purchase money—Pos

sible deficiency on judicial sale .................................................  707
Actions on foreign judgments—Validity of marriage.................. I
Enforcement—Sequestration ............................................................... 855
Enforcement—Sequestration—Order to pay money in a limited

time ................................................................................................. 851
Foreign judgment—Of sister province—Jurisdictional matters—

Want of service on defendant—Effect..................................... 42
■General authorization to any attorney to confess judgment—

Public policy ...................................................................................  448
Lien on land—Registration after conveyance—Constructive notice. UH I
Relief against—Enforcement of collateral agreement .................. 270
Relief against—Judgment in plaintiff's absence—Withdrawal of

counsel ............................................................................................ 770
Stay of proceedings where counterclaim awaiting trial.................. MM2

JVDICIAL SALE—
Vendor’s action to enforce contract—Deficiency judgment.......... 707

JURISDICTION—
Of Courts, see CoVRTN.

JURY—
Right to trial by—Parent's action on behalf of child—Joining

claim in own right—Queliec practice .........................................  287
Special jury—Second trial—Selection of jury—Drawing new 

panel ................................................................................................. Ô47

LANDLORD AND TENANT—
Liability of landlord tor defective premises—Covenant against

liability ........................................................................................... 071
Option to tenant of buying the building—Interpretation. . . .550. 557 
Repudiation of lease—Landlord's remedy .......................................... 577

LAND TITLES—
Plans—Subdivision—Document affecting only part of lot.......... 881

LAND TITLES (Torrens system)—
Cuvcatuhlc interest—Solicitors' lien .................................................  148
Certificate of title—Fraud which will affect registered title. 51
Caveats—Agreement to give mortgage ............................................ MM2
Caveats—Mortgagee of interest under purchase contract............ 520
Caveats—Filing in land titles office—Priority................................ 333
Caveats—Lis pendens—Who may file—Assignee of land contract
—Assignment without vendor’s approval—Effect .......................... 552
Caveats—Priorities acquired by filing ...........................................  341
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First registmlim—Direction to—Order of discontinuance in pre
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•Tnrisdiotion ................................................................................... 301
Mortgage*—Under Ron 1 Property Act—Foreclosure—Procedure 208 
I ransfer*—Lands — Vnregistered agreement of purchase—Sin*.

101. R.C. Land Registry Act. construed R]

LKAVK TO APPEAL— 
See Appeal.

LEGACY—
See Wills.

LEVY AND SEIZURE—
Execution against company in liquidation—Winding-up order in

Dominion Act—Effect on sheriff’s claims to fis*- 280
Money realized for costs—Necessity of holding for distribution 

among other execution creditors 220

LII1EL AM) SLANDER—
Actions for damages—Who may recover . . 340
What actionable—("barging engaged man with being married—

Repetition ....................................................................................... 451
What actionable—Damaging business—Charging candy maker

with keeping unsanitary factory 470
What actionable—What constitutes sjiecial damages—Po*t|ionc-

ment of marriage ..................................... 152

LIENS—
For labour—Manitoba Threshers’ Lien Art—Liberal construction

<‘f .............................................................................................. ... 158
For lalxiiir—Threshers’ lien—Nudlciency of agreement as to rate

of ensation ............................................................................. 158
For labour—Threshers' lieu—Right to break open building to

obtain possession ......................................................................... 158
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Interruption of statute—As to mortgagor—By payments by as

signee of equity of redemption ..................................................... (148
To what claims applicable—Railway Act—Breach of contract

to locate station ............................................................................. 400
When statute runs—Accounts—Charges on one side only............ 700
When statute runs—Fraud ................................................................. 320
When statute runs—Decedent's estate—Remainderman 214

LIQUOR LICENSE—
See Intoxicating Lierons.

0



942 Dominion Law Reports. 114 D.L.R

MALICIOUS PROSECUTION—
Faim» arrest—Liability of municipality .......... 477
Want of probable ciiuhc—Malice—“Actual malice" distinct from

"improper motive" ....................................................................... Hit!

MANDAMUS—
To C<iurt or .luelge*—To e*oni|M*l reinstatement of case—Refusal to

bear criminal appeal...................................................................3M

MARRIAGE—
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MASTER AND SERVANT—
Assumption of risk ...................... ................................................... 7Hti
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ployment ..................................................... ............................. 41A
Contract of employment—Knowledge of employer that e r-
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Government railway—Defective coupling— Negligence—Quels**

law of common fault . . ..................................................... 3V4
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Liability for wrongful discharge   447
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Liability of master—Guarding dangerous machinery—Exceptional
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Liability of master to servant—Master's duty to furnish safe ap
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changing work ............................................................................. 721»
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safe ayst *m of operation ........................................................... 72V

Master's liability—Negligence of fellow-servant—Statutory lia
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Blasting ................................................................................. 615. 524
Wages—Priority under V iges Act (Ont.)----  832

MAXIMS—
Equity folleiws the law .............. 4ÜI
Genera lia specialibus non elerogant 447

0

79



14 D.L.R.] Index. 94:*

MECHANICS* liens—
Enforcement—Existence of livn—Action lirouglit too lute.......... I III
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Priority—As to other claims ............................................................. .tun
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VII A K I PAL < 'ORIN)R ATI0X8—
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Delegation of power—Hy municipality—Power to fix height of

wire ................................................................................................. 883
Drainage—As to surface water—Contributory negligence..........  21
Drains—Obstructions—Surface waters—Liability—Notice and

opportunity ................................................................................... 21
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Prosecution by indictment ...........................................................  232
Ordinance—By-law—Validity—Approval by ratepayer*—By-law 
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islature .......................................................................................... 8

Ordinances and by-laws—Franchise—Repeal ................................ 018
Powers—As to lights—Municipal plant—Supplying electricity be

yond limits .............................................................................|8tl. 187
School Board—Power to Isirrow ..............   370



944 Dominion Law Reports. [14 D.L.R.

X10UUENC*—
Liability to licensee—Publie work—Trapdoor ............................. 397
guidât; law of rninmon fault ............................................................. 394

NEW TRIAL—
For errors by Court—Admission of evidence—Permitting one 
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posite party Mann* privilege ..................................................... Ml

For errors of the Court—As to instruction*—Action for assailli 1134 
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OFFICERS—
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Liquor license inspector ......................................................... 304
Liability—Negligence of misconduct generally—Seizing liquor in 
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Intercolonial railway ............................................ 004

PARENT AND CHILD—
Criminal neglect of parent—Wilful exposure of young infant him 
Father's action for injuries to minor child—Joining claim of 

father with claim of child—Effect on right to jury trial

PARTIES—
Bringing in—By amendment on prrcipe.. 029
Defendants—Joinder—Improper joinder—Election 029
Defendants—Proper and necessary parties—Cases as in real es

tate—A in Master's office.............. ...................... 620
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tract made by agent ................................................................. 677
Plaintiffs—Sole proprietor suing in trade name 471
Projier and necessary parties—Defendants—Mortgage foreclosure

—Numerous parties—Representative for numerous class 482 
Substitution—Statute of Limitations   806

PART PERFORMANCE—
See Contracts ; Spmnr Performance; Vendor and Pvrciiamkr.

PATENTS—
License and assignment—Conflicting claims—Jurisdiction 396
Mistake in application—Reissue .................... 304
Patentability of inventions—Invention disclosed hut not claimed

in prior application—Abandonment—Reissue 3i!4

PAYMENT—
.Application—Between secured and unsecured claims—Intention 97
Application—Secured and unsecured claims—Bank's suspense ar
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I * A Y M K X T—com t i n ued.
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Paying «une debt twice—Absence of fraud—Mintake. 012

1‘l.AIN AND PLAN'S—
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Demurrer or preliminary hearing—Points of law tlis|>osing "f ease. ttOO 
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Pit ELI MIN Alt Y gl ESI ION—
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for demurrer............................................................. 809
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Court practice ....................................... not

PltESl MPTIUX —
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•bility for error .......................... 315
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|msed agent...........................  638
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PRIZE CONTEST—
K\hi bit ion association—Horse race—Conditions of qua I i lient ion. 700

production of documents—
Sv<> Discovery and Inspection.

PROMISSORY NOTE—
See Ihi.i.s and Notes.

PUBLIC PRINTING—
Liability of Crown—Irregular order—Delivery of goods to Govern

ment Department ..............................................................................414

RAILWAYS—
Accidents at crossings—Liability for—Excessive speed .................  270
Accidents at crossing—Liability for—Previous accident.............  270
Accidents at crossings—Liability for—Signals—Failure to give—

Ringing bell—Instructions ............................................................. 280
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perty—Liability ............................................................................... <186
Fires—Origin from locomotive—Inference........................................... 840
Injuries to animals—Contributory negligence—Onus 70
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large through owner’s negligence ................................................. 002
Injury to employee—(Quantum of damages—Fixing earning capa

city ....................................................................................................  684
Liability to passenger—Derailment of car—Passenger bidding spe
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REAL ESTATE AGENTS—
See llROKKRH.

RECORDS AND REGISTRY LAWS—
Requisites and suflicieney of record—De|w»sit of mortgage with

registrar—Statutory requirements of registration—Priorities 149 
When registration complete—Failure of registrar to enter on

record ............................................................................................... 098

RIPARIAN RIGHTS—
See Waters.

SALE—
Conditional sale contract—Collateral security given by purchaser 290 
Conditional sale—Requirements as to registration—Failure of

oUlcer to enter on record ............................................................  098
Didivery—Time for—Silence of order as to time of......................... 49
Dcjiosit by purchaser as guarantee on sale of going concern.......... 909
Knowledge of seller that goods to be re sold in contravention of 

law ................................................................................................... 711
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Lien for price—Lien notes—Taking after sale—Right of subse

quent purchaser ......................................................................... 705
Order given through supposed agent—Ratification......................... 638
Passing of title—Buyer’s refusal to consent to delivery of hill to 

plaintiff out of Court, on dismissal of seller's action 120
Rescission—Failure to supply entire order....................................... SOI
Rights and remedies of parties—Right of action—floods shipped

with draft attached—Refusal to accept for shortage............... 130
Right to reject—Incomplete shipment—F.O.B. sales by wholesaler 130 
Sale f.o.b.—Delivery to carrier—Bill of lading to seller’s order. 120 
What constitutes—Passing of title—Shipment f.o.b.—Bill of lad

ing attached to draft ............................................................... 120
What constitutes—Passing of title—Sufficiency of delivery. 137

SCHOOI.N—
Kmployment of teacher—Formalities of contract.............................370
Liabilities—Seinsd Board and officers............................................... 370
Sclnsd taxes—What may lie included—Deficit from preceding year 543 
Teacher’s salary—Advance hv officer before school tax available

—Right of re imbursement ....................................................... 370

SEQl’FXr RATION—
Enforcement of judgment—Order to pay within a limited time

-

SKT-OFF AND (’Ol’NTKRCLAlM—
Costs of counterclaim—Scale of..................................... 517
Sis* ('OHTR.

SHIPPINO—
Depriving vessel of liertli at dock—Liability for resulting injury 505 
Ownership and employment of vessel—Chartering at owner’s risk 

—Liability of charterer to owner for negligence of engineer 
employed with owner’s approval ............................................. 555

8LANDKH—
See Lima AND Sl.AXOKB.

SOLICITORS—
Fees—Taxation—Solicitor and client—Tariff ........ 231
Lien on costs awarded client—Adverse garnishment 607
Reinstatement after order striking off—Proof of subsequent good

conduct and of restitution............................................................778
Relation to client — Authority at sale under execution, how

limited ............................................ 56
Relation to client—Contract to do a specific act—Liability—

Tort distinguished......................................... 780
Right of lien—Not Imsis for a caveat against lands 448
Solicitor and client—Bill of costs—Action on—Judgment only

for charges properly itemized ................................................... 17
Solicitor and client—Compensation of—Bill of costs—Sufficiency
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Si II.|( IK 1RS—continued.
Solicitor and client—Compensation of—Rill of float*—Taxation

—( 'Inn ges for conveyancing—AI men re of tarilf for—Effect 17 
'luxation—Counsel fee—Allocatur 231

Sl’Ki IKK PERFORMANCE—
( "on tract for real property—Time of en Renee—Relief from for

feiture ............................................................................................... 836
Contract for sale of land — Payment* — Failure to make within

Htipiilnted time—Default—Waiver 614
Electing to call in entire purchase money under acceleration clause 51* 
Persons entitled to—Default on nts. effect—Realty sale.. 7411
Vendor’s action to sell lands to realize ha lance of purchase money. 707 
Written contract of sale—Adjustment of rebate claim—Smaller

sum accepted ill lieu of larger .................................................  164

ST AT IT E8—
Construction and effect—Later statute to control—Acts of same

session—Repugnancy ................................................................. 0
Construction-* Strict or liberal—Threshers’ Lien Act 158

STATtTE OF FRAt’DS—
See COXTHAVTH.

STAY OF PROCEEDIM1S—
Action against company after winding up order *277
Counterclaim awaiting trial ................................................................ 332

STEAM ROILKR—
Statutory provision as to sale of second-hand Isold's without cer

tificate—Plea of illegality 243

HCRROOATIOX—
On payment of debt—Depreciation of shares—Payment of loss by

— Right to shares................   246

St MM ARY CONVICTION—
Vse of evidence in a prior case—Certificate as to consent 727

SI’N DAY—
Amusements—Theatrical performance—Uird's Day Act—Accept

ing contrihutions hut not charging admission 17*1
Consent of Attorney-Genera I to prosecute under lord’s Day Act

(Can.) ............................................................................................. 176
Municipal by-law as to Sunday observance—Constitutional law . 803

TAXES—
Income taxes—Journeymen mechanics—Who are .......................... 608
Tax sale—Subsequent taxes paid by tax purchaser—Vacating sale 454

TENDER—
Payment into court 718

8003



14 D.L.R.] Index. 94!l

THRESHERS—
Nee Liknn.

TIME—
Expiry of lime for appeal oii Sunday—( use under ('riinimil Code

—Interpretation Act (Van.) ....................................................... 355
Extension of liiye for arbitrators to make award—Consent of

formal extension as bar to setting up technical objection 307 
Extension of—To review taxation of sheriff's costs—When granted 747 
Meaning of ‘•days'*—Expiration of option 237

TRADEMARK—
Conflicting claim on register—Prior general trade-mark of similar

word ................................................................................................. 385
Expunging from registry—Disuse 917
Venera I or specific mark............................................................... 385
Infringement—Limitation of lulsd or design 455
Infringement—Xante registered as general trade-mark.................... 385
Protection of—Cnfair c tit ion—Use of descriptive name ltJH

TRADE NAME—
Wluit may lie—Descriptive term—“The Cleaners"—Clothes clean

ing establishment ............................................................................ ItlH

TRESPASS—
Defences—Warrant of possession ................................ 88

TRIAL—
Kindiugs by the Court—Equitable issue as to fraud in obtaining

plaintiff's release .........................................................................  789
Instructions—Correctness of—Damages—Personal injuries 584
Notice of trial—Time for giving—Amendment of statement of

claim ................................................................................................  392
Preliminary law questions.................................  394
Preliminary questions—Action for malicious prosecution 817
Preliminary questions to jury — Basis for determining |s»int of

law—Malicious prosecution   815
Question of law or fact—Power of Court or jury generally—Libel

—Sufficiency of retraction—Question for jury.......................... 471
Withdrawal of counsel on case—Judgment in plaintiff's absence 779

trover—
Conversion of chattels—Return or payment of value—Reference—

Effect of recovery .................. . . 523
Liability—Of pledgee—Wrongful pledge by broker of stock en

trusted to him for sale................................................................. 27
Right of action—By administrator—Seizure of chattel during in

testate’s lifetime .. .. 783

TRUSTS—
Appointment of trustees—Insurance money payable to infants—

Ontario Insurance Act ................................................................. 888
Creation—Resulting trust—Trustee’s application of securities as 244 
Investments—Discretion of trustees ....................................................244
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TRUSTS—con I i n ucd.
Power of trustees under will to sell lands........................................ #8fl
Power to invest in stock*—Retention of stock holdings of testator 244
Technical breach—Trustee acting in good faith................................ 245
Trustees—Liabilities—Losses—Shares held by them — Deprecia

tion—Negligence .............................................................................
Trustees — Liability — Extent of — Negligence, in holding bank

shares—Shareholder's double liability ........................................ 244
Will—Precatory words—Interpretation 135

VKXDOK AND PURCHASER—
Contract for sale of land—Acceleration danse—Election to invoke 

—Notice of—Sufficiency—Claim of in pleadings in action for
specific performance ....................................................................... 69

Failure to make payment on delivery of contract—Purchaser rely
ing on his own default to nullify contract ................................ 773

Instalment contracts—Rescission for purchaser’s failure to pay. 749 
Land purchase contract—Condition against alienation of pur

chaser's rights ...............................................................................  652
Payment of purchase money—Acceleration ...................................... 773
Payment of purchase money—Purchaser’s right to return of. on

vendor's inability to give title ................................................... 351
Payment of purchase money—Recovery of—Failure of title 333
Payment of purchase money—Recovery of—Real party acting

ostensibly as agent—Liability of—Inability to make title. 345
Rescission of contract—Fraud—Misrepresentation.......................... 773
Rescission of contract—Fraud—Misrepresentation as to quality

of land ............................................................................................. 773
Rescission of contract—Notice of—Bringing action to recover

payment as ..................................................................................... 345
Rights and liabilities of parties—Wrongful sale hv vendor to 

third person—Liability of vendor—To vendee’s assignee for
creditors ................................................................................. .. 811

Time of essence—Relief from forfeiture ............................................ 835
Vendor paying secret profit to purchaser's agent.............................. 217
Vendor’s lien—Enforcement—Deficiency judgment............................ 7fi7

WATERS—
Access to water—Title extending to river bank only.......................  532
Right to shore—Unauthorized crib work in stream as wrong to

adjoining riparian proprietor .................................................... 532
Riparian rights—Interference by pollution of stream ......... 752

WIL1A—
Request for education and sup|M>rt—Payment of corpus............... 370
Construction—Hotchpot—Bringing settled property into—Valua

tion .............................................................................................658. 659
Construction—Hotchpot—Bringing settled property into—Valua

tion—Time of fixing .....................................................................  658
Construction—Hotchpot—What must be brought into 658
Construction—Missing word, when supplied ................................. 173
Construction—Word partly erased—Probate .................................... 172



14 D.L.R.] Index.

WILLS—continued.
Entât* or gift upon condition—Gift of income—Condition subse

quent—Duty of executor to uncertain whether complied with. 659
Form and requisites—Attentution .....................................................899
Income—What in—Accretions to shares acquired by executors

under option held by testator ................................................... 845
Income—What is—Proceeds by unauthorized investment by execu

tors—Securities retained for realization ................................... 845
Nature of estate or interest created—Income or support—Bequest

for benefit of legatee ..................................................................... 659
Nature of estate or interest created—Life or fee—Reducing abso

lute gift to life estate—Expression of testator’s wish .........  134
Powers of trustees to s«*|| lands—Tenancy in common................... 889
Who may make—Degree* of mental capacity—Person sulTcring from

general paresis—Lucid intervals 109

WITNESSES—
Credibility—Motive ............................... 181
Examination—Lending questions................ ........ ........ 71
Examination—Where non-leading question iiMillieient to enable

witness to recall the circumstance ......................................... 71
Husband or wife—Criminal trial . . ........ 826

WORK AND LABOUR—
See Contracts.

W< IRKM EN’S COM PENKATION—
See Master and Servant.

WRONGFUL DISMISSAL—
See Master and Servant.


