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DIARY FOR DECEMBER.

1. Wed. New Trial Day C. P. Clerk of every Muncipal-
ity except County to veturn number of Resi-
dent rate-payers to Receiver General,

Thur. Re-hearing Term in Chancery commence.

Fri.. New Trial Day, Queen’s Bench.

SUN. 2nd Sundoy in Advent.

Mon. Last day for notice of trial for County Courts.

BSUN 3rd Sundoy in Advent.

Tues., General Sessions and County Court sittings in
each County, Grammar and Cominon school
Assessments payable. Collectors roll to be
returned, unless time extended.

Ath Sunday in Advent.

Nominations of Mayors in towns, Aldermen,
Reeves and Councillors, and Police Trustees.

Christmas Vaeafion in Chancery commence.

Christmas Day.

1st Swnday after Christmas.

27. Mon. St. John Evangelist.

27. Tues. Inmnocents Day.

19. Frid. School returns to be made. Last day on which

remaining half G, 8. fund payable. Deputy
Registrar in Chancery o make returns and
pay over fees.

= et

19. SUN.
20. Mon.

24, Fri..
25. Sat...

26. SUN St. Stephen.

THB
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DECEMBER, 1869,

DEATH OF THE CHANCELLOR.

We again refer to this melancholy event
which has deprived the country of such an
able judge, and his friends and relatives of
such a kind amiable companion. At the time
when Mr. VanKoughnet was appointed to the
Chancellorship of Upper Canada, in March,
1862, we took occasion (8 U. C. L. J., 85) to
give a short sketch of his career up to that
time, it is therefore unnecessary to repeat
what may there be found.

‘Whilst at the Bar, Mr. VanKoughnet was
remarkable for the quickness and keenness of
his perceptive faculties, enabling him to ascer-
tain the strong points of his own, and the weak
ones of his adversary’s case, with wonderful
rapidity. In examining a witness he is said
not to have had an equal. On the Bench,
though very ingenuous and open to convic-
tion, his mind was rapidly made up, and
he much more generally than the other judges
decided cases on the spot, not feeling in his
own mind the necessity of further considera-
tion of evidence of which his quickness
enabled him at once to comprehend the full
bearing. It was a pleasure to conduct cases
before one so fair, courteous and considerate;
and here we may remark, that the. courtesy
and patience of the Chancellor was not con-
fined to himself, but is a pleasing attribute

of both of his learned brethren on the Equity
Bench.

Upon his impartiality and uprightness as a
judge we deem it unnecessary to dilate; the
character of the Bench of Upper Canada in
this respect has always stood so high, that it
is sufficient to say, that he was the fitting
chief of a court of ‘“equity and good con-
science.”

He lent a helping to many reforms in the
administration of the Court of Chancery,
simplifying the procedure, and facilitating
business, and was the author of the system
of having the arguments of counsel imme-
diately after the examination of the witnesses.

But, when speaking of him in his judicial
capacity, we cannot do better than quote the
words of Mr. Vice-Chancellor Mowat, who was
holding circuit at Cobourg, when the news of
of the Chancellor’s death arrived there:—

“As a judge, he was most conscientious; he
had a profound love of justice, and an exalted
sense of judicial duty. In the discharge of his
office, he acted without fear, favor, or affection,
if any judge ever did. He was from the first
prompt in deciding, and that he was generally
accurate as well as prompt is shown by the fact
that his decrees were generally (I believe), as
seldom appealed from suceessfully as those of any
judge we ever had, He had long been suffering
from ill-health, but he was never willing to allow
us to relieve him from any of his work, and he
often insisted on doing his full share when he was
ill able to endure the fatigue which it occasioned
him. He had completed his last circuit without
assistance, but a few days before his sad death.
A. Conservative by birth, education, and party
connections, in his court he was a Reformer, He
did not a little to complete those ameliorations in
the practice of the Court of Chancery, which were
commenced under the auspices of his distinguished
predecessor, Chancellor Blake,—of whose able
services, ill health so soon deprived the country,
but who, though ever since unable to take part
in public duty, still lives, and will, I hope, long
live to be a comfort to his family and friends.
Chancellor VanKoughnet originated valuable re-
forms himself, and always listened with interest
to those suggested by others. I believe that he
was the author of the present practice of hearing
tae arguments at these Circuit Courts, and of
disposing of the cases at once, wherever prac-
ticable, a practice by which business has been
greatly expedited, the expense of suits much di-
minished, and a knowledge of the doctrines of-
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equity diffased amongst the people—all objects,
I need not say, of great public moment.”

Personally, the late Chancellor was very
generally liked; more so, perhaps, than any
other man of his day. Without seeking popu-
larity, he was essentially popular, for none
could resist his unaffected good humour, charm
of manner, and evident warmth of heart., Mr,
Vice-Chancellor Spragge at the opening of
Court after the event, spoke in the most feel-
ing manner of his death; and we are sorry
we can only give the substance of his re-
marks :— e

“Since I last met you, gentlemen of the Bar,
an event has occurred, a most sad and unexpected
one, which we all, the Bench and the Dar alike,
most deeply deplore. The learned and able man,
who for the past seven years has presided as
its chief Judge, has passed away from amongst
us, in the very prime of lifs, when, according to
the ordinary course of nature, many years of hon-
ourable usefulness lay before him,

““The late Chancellor, let me add our late {riend,
for he was the warm and sincere friend of all of
us, possessed many adimirable qualities. With
talents of a-very high order, he combined one of
the kindliest natures that it has ever been my lot
to meet with; and he discharged, with rare abili-
ty and the purest integrity, the duties of his high
office. 'We have lost an able and upright Judge,
and a man as beloved as he was respected. The
country and the Judiciary, and in an especial
manner this Court have much to deplore in the
loss of such a man.

“He is dead, and we shall see his face no more,
but his memory will long be held by all of us in
affectionate remembrance.”

And Mr. Mowat, on the occasion already al-
luded to, further said:—

“He was, indeed, one of the most amiable of
men; he had a warm and tender heart, and his
friendship was deep and uever failing. I never
knew any one who had in him more to attract
and less to repel. He probably never had a per-
sonal enemy. * * * During the period that he
was engaged in politics, he was not only successful
in obtaining and keeping the confidence of his poli-
tical supporters, but he soon sccured and he ever
afterwards retained the personal friendship of, I
believe, every one of his opponents in the House.
Whatever those opposed to him, politically, may
have thought of the measures or proceedings of
the government of which he formed part, nobody
doubted the purity of his motives or the sound-
ness of his patriotism. He loved this Canada of
ourg, which was the land of his birth, and he

earncstly desired to promote its interests, * * *
Few men will die leaving more friends to mourn
his loss. Speaking for myself and for you, gentle-
men of the Bar, I am sure that I may say, that
we loved him very dearly, and that we mourn
him very decply, sorrowing greatly to remember
that we are never again to press his hand, or hear
his kindly voice.” .

The day before the funeral, a meeting of the
Bar was called, in the Library of Osgoode
Hall, to express the feelings of the profession
on the melancholy occasion, and their sympa-
thy with the members of his family in their
bereavement. The Attorney-General of On-
tario, having introduced the subject in a few
appropriate remarks, the following resolutions
were passed :—

“ Resolved —1. That the Dar of Ontario desire
to express their unfeigned grief at, and deep gense
of the loss sustained by the Profession in the
death of the late lamented the Hon, P. M, M. S,
Van Koughnet, Chancellor of thiz Province.

2. That the Bar attend the funeral of the late
Chancellor in their robes, ag a mark of respect to
the deceased.

“8. That a copy of the foregoing resolutions be
furnished to the Treasurer of the Law Society
[absent from Toronto at the time], with a request
that they may be entered on the books of the
Society, and, that he be requested to call a meet-
ing of the Bar for to-morrow, at two o’clock, at
Osgoode Hall, to attend in a body the funeral of
our late Chancellor.”

The funcral was largely attended by all
classes, and amongst them might be seen many
of the clerks who were under him when
Commissioner of Crown Lands, by all of whom
he is held in affectionate remembrance. The
Pall-bearers were Hon. 'W. IL Draper, C. B.,
Chief Justice of the Court of Appeal, the
Chief Justice of Ontario, Chief Justice Hagar-
ty, Vice-Chancellors Spragge and Mowat,
Judges Morrison, Wilson, Gwyunne, and Galt,
and Judge Duggan. The body was interred
in St. James’ Cemetery.

IIis name will be remembered in the history
of Canada as that of a man endowed with a
very high order of intellect, as an eloquent
and effective speaker ; both at the Bar and in
Parliament; as an able administrator, shewn
as well in the management of the Crown
Lands Department, as in the reforms in the
Court of Chancery; and, to crown all, a man
with as kindly a heart as ever made a friend
or disarmed an enemy.
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COMMON LAW CHAMBERS.

At last something has been done to facili-
tate business in Chambers, and to remedy to
a certain extent that inconvenience to the pro-
fession and loss to the public, which we have
referred to as often occurring. Itis proper
to be thankful for small mercies, but the
expedient that has been adopted cannot be
looked upon otherwise than in the light of a
temporary relief, unless it be intended here-
after to make the appointment of Clerks of the
Crown of the Qucen's Bench with reference
to the duties that will devolve upon them
under this act.

The thought of using the material now avail-
able in Osgoode Hall would, in all probability,
never have occurred, but from the fact that
the present Clerk of the Queen’s Beneh is in
many respects admirably qualified for the
position he must now occasionally occupy.
Mr. Dalton is of long and good standing at
the Bar; a Queen’s Counsel {in matters of
arbitration probably he knows more than
any other man in the Province), and though
at present not as familiar with the details
of practice, as he soon will be, he is well
up in pleading; a sound lawyer; a gentleman
of courteous manners, with a judicial mind,
proved by his success as an arbitrator, and
commands the respect of those who are
brought in contact with him. It is fortunate
we can truly say all this, but, at the same
time, the true remedy was the appointment of
another judge, either simply to hold Practice
Court and Chambers, or else to sit with the
other judges as occasion might require, or as
might be arranged—in fact, becoming one of
them, and all taking Chambers in rotation, as
has been the practice hitherto, but of course,
80 arranging the business that one judge
should always be free to attend to the work
in Chambers. *

The first plan is objected to, as it is thought
by many, including some of the judges, that it
is advisable for the judges occasionally to sit in
Chambers s0 as to keep themselves up in prac-
tice ; while others think it a waste of the judges
time, and that there would be more uniformity
in decisions, and that the practice would be
more settled by adopting the former suggestion.
Weincline to think that it would be of doubtful
expedience to take the latter course, and for
other reasons besides that above mentioned; for
example, by the present system we, in effect,

get the benefit of the views and arguments of
many judges, in place of one, on the same or
similar points, and we must confess to a theory,
not very clearly defined, certainly, that a
more extended sphere than the routine of
Chambers practice is required to enable a
person to adjudicate satisfactorily upon the
multitudinous variety of cases that go there
for decision, many of them of great importance
and difficulty.

We do not know to what extent the judges
intend to avail themselves of Mr. Dalton’s
services under this act. Of course they will
do so during the sittings of the York Assizes,
and when the judges are unavoidably absent,
&e.; if, also, in Term time, some assistance
would probably be necessary in the Quecn's
Bench office. 'We have no doubt we shall
soon learn from the authoritative source all
about if.

The judges have, under this Act, power to
regulate the scale of costs to be adopted in
Chambers practice. We trust they will act
liberally in this respect and allow fecs to
counsel which will be worth charging, and
proportioned to the labour bestowed upon the
case. Itis scarcely fair that a Barrister should
be asked to lose half a day and argue a case
for the fhonorarium of 25¢., or that his country
principal should have to pay the difference
between this 25c. and such fee ag his agent
may reasonably charge out of his own pocket,
for it often has to come to that in the end.

COMMON LAW CHAMBERS ACT.

The following is the Act already spoken of,
as it stood after being amended in committee:

‘Whereas it is expedient to make provisicn
for proceedings in Judges’ Chambers in the
Superior Courts of Common Law : Therefore,
Her Majesty, etc., enacts as follows :—

1. Any person acting as judge of assize and
nisi prius, in the city of Toronto, whether for
the business of the county of York, or for the
city of Toronto, shall, while so sitting or act-
ing as such judge, or while the sittings shall
last, be enabled to act as a judge in chambers
in all matters, as if he were a judge of one of
the superior courts of common law.

2. Any person acting as a judge of assize
and nisé prius shall, in and for the county fer
which he is acting, and while the sittings of the
said eourt shall last, be enabled to act as a
judge in chambers in all matters entered for
trial before him, as if he were a judge of one
of the said superior courts,
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3. Every jodge of the said superior courts
is hereby authorized to transact such busi-
ness at chambers or elsewhere depending in
either of the said superior courts, as relates to
matters over which said courts have a common
Jjurisdiction and as may according to the course
and practice of the court be transacted by a
single judge.

4. Lvery judge of the superior courts is
hereby authorized to transact out of eourt such
business as may, according to the course and
practice of the court, be so transacted by a
single judge, relating to any suit or proceeding
in either of the said Courts of Queen’s Bench
or Common Pleas, or relating to the granting
writs of eertiorasri or habeas corpus, or to the
admitting of persons on criminal charges to
bail, or approving of bonds with sureties when
given in any matter of appeal from the judgz-
ment of either of the said courts, or to the
issuing of extents or other process for the re-
-covery of debts due to Her Majesty, or relat-
ing to any other matter or thing usually trans-
-acted out of court, in like manner ag if the
judge transacting such business had been 2
Judge of the court to which the same by law
belongs,

5. Whereas a great part of the business in
the chambers of the said judges might with
advantage to the public, be disposed of by the
-clerkg of the Crown and Pleas of the said
Court of Queen’s Bench, be it enacted, that it
-shall be lawful for a majority of all the judges
of the said courts, which majority shall include
‘the two Chief Justices, or one of the Chief
-Justices, and the senior of the Puisne Judges
-of the said courts, from time to time, to make
and publish gencral rules for the following
purposes, that is to say:

(1). For empowering the clerks of the
Crown of the said courts of Queen’s Bench
to do any such thing, and to transact any
‘such business, and to exercise any such autho-
rity and jurisdiction in respect of the same as
by virtue of any statute or custom, or by the
rules of practice of the said respective courts
or any of them respectively are now done,
transacted or exercised by a judge of the said
respective courts sitting at chambers, and as
shall be specified in any such rule, except in
respect of matters relating to the liberty of
‘the subject.

(2). For regulating the attendance of the
said clerks at chambers, the course of practice
'to be there pursued, and the scale of costs to
‘be there adopted.

(8). For fixing the table of fees to be taken
in respect of business to be transacted before
the said clerks of the Crown at chambers, and
for abolishing er altering from time to time
such table of fees.

6. Every rule to be made under this Act
shall be read aloud in open court—in each of
said courts, ten clear days at least before the
day fixed for such rule coming into operation,
and within .one month after that day a copy

of every such rule shall be transmitted by one
of the said Chief Justices to the Provincial
Secretary.

7. Every rule to be made under this Act
shall be laid before the Legislative Assembly
by the Provincial Secretary, within one month
after the making thereof, if the Legislature be
then sitting, or if not, then within one month
after the commencement of the next session of
the Legislature.

8. Every order or decision made or given
under this Act by the said clerk of the Crown
sitting at chambers, shall be as valid and bind-
ing on all parties concerned, asif the same had
been made or given by a judge sitting at cham-
bers ; provided always that it shall be lawful
for any person affected by any order or deci-
sion of the said clerk of the Crown forthwith,
or within such time as shall be appointed by
any rules to be made under this Act, and sub-
ject to such conditions as to costs, as may be
provided under any such rules or orders to ap
peal from such decision to a judge sitting at
chambers.

The Bill which was introduced by Mr.
Clarke, to change the mode of appointing the
Benchers by making them elective, hag been
withdrawn, the Speaker having ruled that it
was a private Bill. Tt is a subject of great
importance, and not to be dealt with without
full and careful consideration, and therefore,
beside all the objections on the face of the
Bill itself, we are glad that it was thrown out.
‘We shall bave something to say on this sub-
ject hereafter.

Mr. Spragge has been offered and has accept-
ed the Chancellorship, and that Mr., Strong has
been appointed one of the Vice-Chancellors.

SELECTIONS.

SHALL WE PUNISH MURDER?

The crime of murder is an atrocious one.
For one human being, deliberately, with
studied purpose and malice afore-thought, to
take the life of another, is an act at the bare
thought of which even many a hardened
wretch shudders. That there should be cir-
cumstances, under whose cover a murderer
may not only be excused, but also justified;
not only justified, but even glorified, is at first
thought almost inconceivable; nevertheless,
such circumstances exist.

Woman in America occupies an anomalous
condition. Treated in some respects as if far
superior to the masculine sex, in others denied
all participation in rights and privileges accord-
ed to its lowest specimens, her outward con-
duct is a fit and faithful representation of the
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inconsistencies of her position. This is the
only country in the world in which a woman
who has murdered her seducer, is honorably
acquitted by a jury, and in which a husband
can with impunity take the life of his wife’s
paramour. Why the perpetration of an act,
to which the woman alleged to be injured
thereby has given her full consent, should
exempt her from being punished according to
law for any crime she may commit, it is im-
possible to understand ; unless she commit
the crime in seif-defence, or be regarded and
treated as an jrresponsible being, possessing
and exercising no will or discretion of her own,
and a completely passive instrument in the
hands of others. Both of these suppositions
are untenable. In watching for a man and
shooting him unawares, she, far from acting
on the defensive, is acting very offensively,
and no one will for & moment maintain- the
latter supposition, and assert, that wowmen
have no wills of their own.

‘What are the arguments commonly adduced
in support of the barbarous practices above
named ? Great stiess is always laid upon the
unsuspecting innocence of the deceived, the
base designs of the deceiver, and the social
stigma, which his villainy casts upon her,
That in this case, as in every other, it takes
two to make a bargain, is a fact perpetually
lost sight of.  T'o say that every seducer is an
unprincipled villian, whose arts it isimpossible
for weak women to resist, is to say something
of which cvery one of us knows to be absurd.
Taking the strongest possible case, that of a
young woman seduced under promise of mar-
riage, what are the facts? Overcome by her
passions, trusting in his promises, although
conscious that by yielding to his premature
solicitations she cannot but compromise herself
in his eyes, she falls from her high estate.
The man deserts her, and the usual conse-
quences follow, Who is to blame ? The man
only? Is she to be in no wise responsible for
her rash and inconsiderate conduct ?

But the plea most frequently urged in behalf
of the murderess is the enormity of the pun-
ishment with which society visits her trans-
gression against chastity, and the slight cen-
sure it passes upon him in concert with whom
shetransgresses. 'To state this pleais to refute
it. Ifin leaving the path of virtue a young
woman has committed an offence, in the esti-
mation of society, for which she deserves to be
excluded from its precincts, then society can
not, if it desire to remain consistent, sanction
the murder by her of a man whom it regards
in no very reprehensible light, On the con-
trary, a man known to be successful with the
opposite sex, is generally regarded by his fel-
lows as a lucky dog; his success, far from
rendering him odious in their eyes, is envied
by them ; and the women themselves, in many
cases, feel much more flattered than repelled
by the attentions of a man, whom they know
to have achieved success with so many of them,
If we really regarded a seducer as a scoundrel

we would treat him as one. This, however,
we do not. In considering his capacities for
an office, it does not oceur to us to inquire
whether these are effected by his fancied ras-
cality ; in introducing him into society, and in
generally treating him as we do other men, we
also contrive to overlook it. ‘And yet after
his violent death we say “served him right,”
and acquit and applaud the murderess. The
question here is not whether he ought to be
treated as a scoundrel, but whether he is. If
he is not, then, without being so grossly in-
consistent as to make our judgment go for
nought, we cannot consider his conduct after
his death differently from what we did before it.

It may, however, be asked what a woman
accomplishes by murdering her seducer. It
is difficult to understand what motive impels
her to the deed, unless it be the ignoble pas-
sion of revenge. She can obtain civil redress
from every tribunal in the land ; there is not
a jury which would not award her heavy dam-
ages. But with these she is not satisfied;
they do not appease her thirst for revenge.
She wants that which public opinion and there-
fore the law does not give her, the death of her

seducer. Not that it does her any good to kill
him. She does not thereby restore her shat-

tered reputation ; the doors of society remain
closed against her. Enraged at beholding
what different results the same indiscretion
brings about to ber and to him, she concludes
that the best mode of wreaking her revenge is
to take his life.  She, whose offence against
society consisted in illegally giving birth to one
being, now atones for it by illegally destroy-
ing another.

A fugitive allusion has been made to the
case of the husband killing his wife’'s para-
mour, All that has hitherto been said applies
with double force to him. That a husband,
who, ag has repeatedly happened, in cold blood,
has shot down the supposed destroyer of hig
peace, should, as has also repeatedly happened,
be allowed to go unpunished for his crime, is
a spectacle at which we may well stand aghast.
We venture to assert that no instance of con-
Jjugal infidelity on the part of the wife has ever
happened in this country, in which she was
not fully as culpable as he with whom she
sinned. No married woman can ever be ap-
proached by one harboring evil designs against
her honor without her becoming aware of them
before it is too late; no man can ever cause
her to prove faithless to her husband, unless
it be with her full consent. "What grounds of
justification, then, has the husband who deli-
berately shoots her paramour ? The honor of
his family, it is said, has been invaded; does
he by his bloody deed restore it ? The purity
of his wife has been defiled ; does he wash the
stain away ? Indeed, no injury has been done
him; he simply ascertains that he has been
mistaken in his wife; she, whom he thought
virtuous, is shown to be otherwise. Is he to
be justified in killing a man, because of a mis-
take which he himself has made,



LAW JOURNAL.

[December, 1869,

814—Vou V., N. 8]

SmanL we Punisin MUBDER.

To take the life of any human being, except
in self-defence 6r when the law commands it,
isillegal. That the laws ofany country conform
in the main to its public opinion is a thread-
bare truth. We have no law punishing seduc-
tion with death, simply because we dont want
it. To the passage of any such law, public
opinion would be overwhelmingly opposed.
But we have a law punishing murder. Then
why not apply it to a case falling within it ?
‘Why not teach our young women to be on
their guard against designing men, and dis-
courage them from committing that awful
crime, murder ?  One of the most pernicious
consequences of the acquittal of this class of
murderesses is the direct encouragement it
gives to others to commit murder under simi-
dar circumstances. Recently, in Maryland, a
wwoman was made a heroine of for having twice
iin succession shot herlover, who did not marry
‘her because, being the only support of a
-mother and several sisters, he could not. A
spremium is thus set on deliberate, cowardly
:homicide. But this is not all. The murdered
‘person may have had good and substantial
:reasons for refusing to keep his promise of
marringe. All these, however, are buried with
him ; every opportunity to present them, to
explain his conduct, to show that the murder-
-ess, in her double role as judge and execution-
er, acted unjustifiably, inexcusably, is gone;
for at her trial the public prosecutor is confined
to proving the naked fact of the murder, and
is not allowed to invalidate or weaken what is
-called the defence by submitting to the jury
any cvidence in explanation or extenuation of
the murdered man’s conduct. The vale of
human life; already so frightfully low in this
-country, is in this way lowered still more.

The inconsistencies of public opinion have
‘already been pointed out. Although a man,
known to be a seducer, is treated none the
worse for this, and has the same access to so-
‘ciety as anybody else, yet his violent death
elicits applause, or at least no condemnation,
Although a proposition to make seduction
legally punishable with death would not have
the least prospect of being adopted by any
Jegislature, yet when a woman in violation of
the law kills her seducer, thus doing that ille-
gally which no one is willing to.make legal, no
voice is heard in reprobation of the outrage.
Such a remarkable phenomenon calls for an
- explanation, for which, in the case of the hus-
band killing his wife’s paramour, we need not
be at .a loss. The only supposition, upon
which his act could possibly be excused, is
the very one upon which, in matters relating
to husband and wife, the common law has al-
ways proceeded, viz.: that the wife has no
will or mind of her own, and that, therefore,
the paramour is the only person to whom any
blame or guilt attaches. That husband and
wife are but one person, has always been a
maxim of the common law, by which, however,
is practically meant that the husband is the
one person. The wife, being supposed to be

always acting under the coercion of her hus-
band, has no power to contract; her agree-
ments are of no effect whatever ; she can not
even commit a crimme in his presence, save in a
few excepted cases. In fact so much is she
regarded as under his control that he has the
right, solemnly confirmed by an English court
of justice a few years ago, to chastise her cor-
porailly whenever he thinks it necessary.
There can be no doubt that the above quoted
maxim took its rise in the same modes of
thought and action which, prevailing univer-
sally seven or eight hundred years ago, gave
birth to the system of law denominated the
common, At that period, and indeed long
thereafter, this maxim was living law, in pers
fect consonance with the semi-civilization to
which the English had attained, Although in
the course of time opinions have greatly
changed, so that in this country, at least, the
husband can no longer enjoy the privilege of
whipping his wife, without having to pay
dearly therefor, yet in other respects there
has been but little advance ; venerable tradi-
tions fetters the minds of men, and, unbeknown
to them, warp their judgments; and the hus-
band is still looked upon as, to some extent,
the owner of his family whose honor he is re-
quired to guard. The absurd notion of duel-
ists, that the infliction of a bodily wound cures
a mental one, is among sensible people bappily
exploded, but the parallel notion of husbands,
similarly dating back to, and fransmitted from
the middle ages, that by killing their wives’
paramours they repair their lacerated honour,
is received with applause. It is only when
juries will cease regarding the husband as the
owner of his family, and will cease divesting |
the wife of those qualities of free will and re-
sponsible action with which she is naturally
endowed, that they will also cease acquitting
the man, who, after having deliberately satis-
fied himself of his wife's guilt, deliberately
killg heér accomplice.

In the case also of the murder of the seducer
by the seduced, the woman is either habitually
rezarded as having no will, or else it is con-
sidered as overcome by the insidious wiles of
the seducer. That he also has strong, fre-
quently ungovernable passions, is a considera-
tion always overlooked ; he is constantly repre-
sented as the smooth, calm, scheming villain,
who effects her ruin with undisturbed placidi-
ty. An additional element, however, enters
into this case, viz. ; the dim, vague conscious-
ness under which juries, and indeed all of us,
labor, that the relations between the sexes are
not what they should be, that the one is op-
presed and occupies a subordinate position to
the other. 'We do not here refer to the politi-
cal disabilities of woman, but only to the social
inequalities and prejudices from which she
suffers. Though our confidence may be strong
that the time is near at hand when no one will
any longer presume to dictate to woman her
supposed peculiar sphere, yet at the present
moment that time has not come, and itis in
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consequence of perceiving thig that our sym-
pathies are always so copiously "excited in her
favor. We are passing through a transition
period in which some women, bolder than the
rest, defy and shatter old prejudices by follow-
ing occupations for merely aspiring to which
they in byegone times would have been ostra-
cised. Hence the social oppression of the
entire sex is forced upon the attention of the
public mind,; which, by a beautiful provision
of nature, immediately seeks to re-establish an
equilibrium by causing an increased gallantry,
sympathy and devotion to be shown them as
a temporary substitute for that freedom of ac-
tion of which they have always been deprived.
In other countries, where this transition period
has not yet set in, a woman killing her sedu-
cer is punished like any other murderess, be-
cause she is looked upon as a responsible being,
and because the public mind, not having be-
come aware of the disadvantages of position
incident to her sex, has not yet begun to sym-
pathize with her on account of them. A re-
moval of these disadvantages will operate in
the same way as a failure to perceive them.
Thus with us, as soon as woman will be at
full liberty, both socially and politically, to
follow whatever occupation she chooses, as
soon as the prejudices are disipated which now
debar her from devoting her energies to many
a fleld of action, as soon as she is placed on
a footing of perfect equality in every respect
with mayn, who will then of himself demand
that, having the same rights with him, she
should be held equally responsible for their
use or absue, then, but not before, all motives
for bestowing any extra amount of sympathy
upon her, will vanish; her crimes will be
judged as severely and impartially as those
of man, and juries will no longer deliver ver-
dicts which, unconsciously prompted by a gen-
eral appreciation of her depressed condition,
work injustice in each particular case.— Bench
and Buor.

REPAYMENT OF MORTGAGHE MONEY,
TRANSFER WITHOUT NOTICE.
Whitington v. Tate, 1..C., 17 W. R. 559.

It is well settled that when a mortgagee as-
signs the mortgage and notice is not given to
the 'mortgagor, the assignee is subject to all
the cquities between the mortgagor and the
original mortgagee. Thus, if he mortgagor
were to pay off the debt to his original mort-
gagee that would be a good payment as against
the assignee. The principle has been carried
to the length of affecting the transferce by the
balance of a general account between the mort-
gagor and original mortgagee : vide Norrish v.
Marshall {5 Madd. 481), where the mortgagor
claiming that he had extinguished the mort-
gage-debt by wines and money supplied o the
plaintiff; the Vice-Chancellor of Fngland de-
creed an account, observing that, “as against
an assignee without notice the mortgagor has

the sameright as he has against the mortgagee,
and whatever he can claim in the way of mu-
tual credit as against the mortgagee he can
claim equally against the assignee. In Ez
parte Monro, Re Fraser (Buck, 300}, a bond
having been assigned without notice to the
obligor, the debt was held to be still in the
order and disposition of the obligee within 21
Jac. 1, ¢. 19.  Williams v. Sorrell (4 Ves.
390) affords an example o the simple case,
There the mortgage having been assigned with-
out notice to the mortgagor, a payment after-
wards made by the mortgagor to the original
mortgagee was held a valid payment as against
the assignee, and on a foreclosure bill filed by
the assignee, the mortgagor iendering the bal-
ance, which tender was refuced, the mortgagor
wag required to pay costs to the time of tender
only. Matthews v. Wallwyn (4 Ves. 118) is
another case in which this principle is clearly
ruled and explained.

Upon the consideration—what is notice ? it
is worthy of observation thatin Lioyd v. Buanks
{16 W. R. 988) Lord Cairns held that any
actual knowledge on the part of the person to
be affected is notice, provided the knowledge
were such as would operate on the mind of a
reasonable man of business. In Dearlec v.
Lall (8 Russ. 1) and Foster v. Cockerell (3
Cl. & F. 456), and the cases above that date,
the question of notice seems to have been re-
garded as being not so much whether or no
there had been actual knowledge as a question
of the conduct of the incumbrancer. But the
decision in Lloyd v. Banks, by treating actual
knowledge, by whomsoever or howsoever con-
veyed, as the thing to be looked for, puts the
matter upon rather a different footing.

In the principal case, without at all contro-
verting the principle of Matthews v. Wallwyn,
Williams v. Sorrell, &c., a payment made by
the mortgagor, after an assignment of the mort-
gage without notice to himself, was held to
bave been made in his own wrong. The case,
which was a very unfortunate one, arose out
of the defaleations of a Liverpool solicitor
named Stockley, who absconded in the latter
end of 1867, 'The defaulter was the solicitor
both of the original mortgagor and of the trans-
feree. He gave no notice to the mortgagor.
The transferee left the deeds in his custody.
As between himself and the mortgagor, the
solicitor had auathority to receive the interest
on behalf of the mortgagee, but had no au-
thority to receive the principal. The mort-
gagor wishing to pay off the mortgage, the
solicitor got the transferee to execute a recon-
veyance under the impression that he was
merely joining in an appointment of new trus-
tees {the mortgaged property being trust pro-
perty); he handed this deced to the mortgagor
with all the other deeds (except the transfer),
but he kept the money hirmself, merely paying
the transferee from time to time the interest
on the original mortgage-money. Three years
afterwards the transferee filed a foreclosure

bill aguinst the astonished mortgagors, and
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Lord Hatherley, affirming the Master of the
Rollg, held that the mortgagee must pay his
principal a second time or be foreclosed.
The first payment was held to have been in
his own wrong, because he made it toa person
who was not authorised to receive it ; if he had
gone with his money to his original mortgages,
the original mortgagee would have said, ** The
mortgage is transferred,” and passed him on
to the transferce, and so the payment would
have got into the right hands. But if the
original mortgagee had played the knave and
pocketed the money, the fault would have been
the transferee’s, for not giving to the mortgagoer
notice of his having taken the transfer.

I he case was a particularly hard one upon
the mortgagor, because, receiving back hig
deeds, his mortgage, with a re conveyance, he
had everything to assure him that the mort-
gage was extinguished. Yet the decision is
unimpeachable.  If, when the mortgage was
created, the mortgagor had from the mortgagee
been given to understand that the solicitor had
authority to receive principal as well as inter-
est, here, we imsgine, the transferee, not hav-
ing given notice, would have been bound by
this arrangement, and the payment made
would have been good as against him. The
moral of the case is—that mortgagors should,
unless they have a special authority, take care,
in paying off their mortgages, to pay direct to
the mortgagor, and not to the solicitor through
whom the advance was effected.—Solicitors’
Journal.

BANKERS AS GRATUITOU3S BAILEES.

Since the days of Chief Justice Ifolt the
subject of bailments has probably never been
so elaborately dealt with as in the case of Géb-
lin v. MeMullen, in the Privy Council®, a most
important case as affecting the relationship
between bankers and their customers.

The facts were, that a customer of the Union
Bank of Australia entrusted to it certain rail-
way debentures. These debentures were

|

placed in the ordinary depository, but they ,

were extracted by a dishonest cashier, and
converted to his own purposes.  The jury, at
the trial found a verdict against the bankers
for the full value of the securitics, A rule was
made abgolute to set aside the verdict, and
from this decision of the colonial court, an ap-
peal was made to the Privy Council which
upheld the decision.

The bankers being gratuitous bailees, the
question really turned on the meaning to be
given to the term * gross negligence.” It was
contended by the Solicitor-General on behalf
of the appellant that the question of negligence
being one of fact, had been properly left to the
jury, whose finding ought not to be disturbed.
The negligence alleged against the bank was
in allowing the cashier access alone to the
stroug room, and in not cmploying an honest
persou as cashier, and it was contended that

* Ses post, page 318.

| T. Rep. N. 8. 715, were adopted.

although the individual had been longin the
employ of the bank, the fact that a gentleman
from England had called on the manager and
told him that he had expected to reccive money
from the cashier, and had not received if, was
such a notification as ought to have put the
bank on its guard, and consequently that they
were guilty of gross negligence in the keeping
of the securities.

On the other hand, it was argued that if the
question whether bankers have taken proper
care of the securities of their customers is to
be left to the jury, no banker would accept
such a liability without reward, and that the
negligence to make the respondents liable
must be wilful negligence, which would be -
near to franud. 'We will first see what the Privy
Council say as to gross negligence. Upon
this the dictum ofﬁ.‘ord Cranworth in Bond
v. The South Devon Railway Company, 11
L. T. Rep. N. 8. 184, and the judgment of
Willes, dJ., approving of that dictum in G'rill
General Iron Serew Oollier Compuny, 14 L.
Willes, J.,
said: *“Confusion has arisen from regarding
negligence as a positive instead of a negative
word. It is really the absence of such care
as it was the duty of the defendant to use.”
Crompton, J., in delivering the opinion of the
court said: “Tt is said that there may be dif-
ficulty in defining what gross negligence is,
but 1 agree in the remark of the Lord Chief
Baron in the court below, where he says,
‘There is a certain degree of negligence to
which every one attaches great blame. It is
a mistake to suppose that things are not dif-
ferent because a strict line of demareation can-
not be drawn between them; " and he added,
“for all practical purposes the rule may be
stated to be, that the failure to exercise rea-
sonable care, skill and diligence, is gross neg-
ligence.” M., Smith, J., in the case in which
the above-mentioned obgervations of Willes,
J., were made, said: “The use of the term
gross negligence is only one way of stating
that less care is required in some cases than
in others, as in the case of gratuitous bailees,
and it is more correct and scientific to define
the degrees of care than the degrees of negli-
gence.'  Commenting on this case, Lord
Chelmsford said: “It is hardly correct to
say that the Court of Exchequer Chamber in
the case referred to adopted the view of Lord
Cranworth as to the impropriety of the term
“gross negligence ;" and the judgment of the
Privy Council proceeds :—The “epithet ‘gross,’
is certainly not without its significance. The
negligence for which, according to Lord Holt,
a gratuitous bailee incurs liability is such as
to involve a breach of confidence or trust, not
arising merely from some want of foresight or
mistake of judgment, but from some culpable
defanlt. No advantage would be gained by
substituting a positive for a negative phrase,
because the degree of care and diligence which
a bailee must exercise corresponds with the
degree of negligence for which he is respon-



December, 1869.]

LAW JOURNAL.

[Vor. V., N. 8.—-317

A Warxing—Curiovs TeNURES.

sible, and there would be the same difficulty
of defining the extent of the positive duty in
each case as the degree of neglect of it which
incurs responsibility. In truth, this difficulty
is inherent in the nature of the subject, and,
though degrees of care are not definable, they
are with some approach to certainty distin-
guishable; and in every case of this descrip-
tion in which the evidence is left to the jury,
they must be led by a cautious and discrimi-
nating direction of the judge to distinguish,
as well as they can, degrees of things which
run more or less into each other.”

Here we have another of the judicial diffi-
culties which abound in our procedure, similar
to which is the dilemmma when a Judge is to
decide the question of libel or nolibel, and
what is the meaning of ** corruptly” in the
Corrupt Practices Act. Such difficultics are
inevitable, and call for the exercise of the
highest ordev of jodicial mind.

Incidentally as regards this case we would
notice a point which is of some importance.
It was argued by the Solicitor General that
when a banker takes charge of extremely val-
uable securities every care for their safety
ought to be supplied, and that such was not
taken may be presumed from the fact that
additional precautions have been adopted since
this loss occurred. The fallacy of such an
argument is shown in a case in the Excheguner
which we report to-day. There a pointsman
had run an engine on to a branch line and
caused damage for which the company was
sued. The engine was a runaway, the one
man in charge of it, who for twenty years had
single-handed taken it to be coaled, having
fallen in a fit. Since the accident the company
took precautions to prevent a recurrence of
the catastrophe. It was argued that this fact
-was cvidence of negligence previous to the
catastrophe; but the court held not, Mr.
Baron Bramwell observing that because the
world grows wiser every day it is not to be
concluded that it was foolish before. The
argument is a very seductive one, and likely
to lead to error.—Law Times.

A WARNING.

A solicitor at Draintree has been sentenced
to twelve months’ imprisonment for appropri-
ating to his own use the moneys of his client.
This is, we believe, the first time that the of-
fence, which is only too common, has been
punished by indictient; plundered clients
baving been ignorant of the remedy or reluct-
ant to enforce it. Now that it iy known there
can be no doubt that it will be more frequent-
ly resorted to by those whose confidence has
been betrayed. Norin the true interests of
the Profession can we object to the law itself
or its enforcement. In very truth there is no
real difference between robbery by appropriat-
ing the money which clients have confided to
the care of a solicitor, or which he has received

for them in the course of business, and picking
a pocket, or robbing a till. If anything, the
solicitor is guilty of the greater crime, for he
adds breach of trust to theft, and uses the
confidence of his employer for the purpose of
robbing him. No excuse whatever can be
offered for this crime, for no circumstances
whatever will justify a solicitor in using for
his own purposes the money which he holds
in trust for others, whether that money has
been given to him by his client for investment,
or whether it has been reccived by him for
his client. The moment he applies any por-
tion of that money to his own use, he is guilty
of dishonesty, and has committed a crime,
even if done with design to refund it.

We fear that the offence of thus misappro-
priating the property they hold in trust is
more frequent than the public are aware. It
results from the practice, against which we
have so often and earnestly warned our read-
ers, of mingling their clients’ mouney with their
own—a course to be sedulously shunned by
every prudent solicitor.  Debts recovered,
purchase moneys received, rents collected,
and such like, are too frequently paid to the
private account of the solicitor at the bank;
he cannot, or will not, distinguish what of the
balance i3 his own, and what the property of
others which he holds in trast; he draws up-
on the whole balance for his private uses, in-
vades the property of his client, deluding hig
conscience with the suggestion that he does
not know what is his own, averts some pre-
sent pressure by the tempting crime, in the
vain hope that sowething may turn up to
save him. It is thus that hundreds of solici-
tors have been brought to ruin in times past,
and if the Woodbridge example should be fol-
lowed, it is thus that many will hereafter be
brought to the felon’s dock and the convict's
prison.

The warning we have given before we would
emphatically repeat now. Make it an inflex-
ible rule never to mingle your client’s money
with your own. Keepa separate account ag
the bank and pay over whatever you receive
for a client with the least possible delay. By
observing this rule, you will avoid the double
risk of temptation and of error.  You will both
gain clients and keep them ; for there is nothing
that so recommends a solicitor to men of busi-
ness as prompt paying over of debts collected
and moneys received, and it will promote your
peace of mind as much as it will advance your
prosperity.—Law Times.

CURIOUS TENURES.

Ludewell, Coanty of Oxford —Robert de Eston
and Jordan de Woiton hold of our lord the King
one hide of {and, in the town of Ludewcl!, by the
serjeanty of preparing or dressing the herbs of
our lord the Kiug in Woodstock.

Margery de Aspervil held one yard-land § of

+The quantity varies in different places from 16 to 40
acres,
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our lord the King in capite,* in Aylesbury, in
the County of Bucks, by the serjeanty of keep-
ing all the distresses made for the King’s debs
by the summons of the Exchequer.

The manor of Banbury was held by the Bishop
of Lincoln, by the serjeanty of one hundred and
forty hens, and one thousand three hundred eggs.

All the bondmen (servi) of Chakendon, in the
County of Oxford, for the service of mowing,
were to have of the ford one ram of the price of
eight-pence at least, and every mower was to
have a loaf of the price of a half-penny; and
they jointly were to have a cartload of wood, az'\d
a cheese of the price of fourpence, and a certain
quantity of small heer. And every yard-land
was to have six tods of grass, and half a yard-
Tand three tods.

The Barvons Furnival held Fernham, in the
County of Bucks (now called Franham Royal),
by the service of finding their sovereign lord the
King, upen the day of his Coronation, a glove
for his right hand, and to support his right arm
the same day, whilst he held the regal verge or
sceptre in his hands.

At ‘the Coronation of King Henry IV. Sir
Thomas Neville, Lord Furnival, by reason of his
manor of Furneham, with the Hamlet of Cere,
which he held hy the curtesie of England, after
the decease of his wife, the Lady Joane, gave to
the King a glove for his right hand, and sus-
tained the King’s right arme so long as he bare
the sceptre.—Ozford Journal.

ONTARIO REPORTS.

COMMON LAW CHAMBERS.

{ Reported by LiunrY O'Brirx, Bsq., Barrister-at-Law. )

Morr1s v. Lesuiz.
Prochein amy—Security for costs.

1. An application to remove the next friend of an infant
plaintiff on the ground of insolvency, or to stay pro-
coedings till security for costs is given, must be made
promplly after declaration served, according to the rule
in ordinary cases When sceurity for costs is applied for.
2. When the court has appointed the natural guardian of
the infant as next friend, and it appears probable that
1o one else can be found to act in time for the assizes,
and no imposition has beew practised upon the court in
Tazking such appointment, such next frisnd will not be
removed nor will he be ordered to give seeurity for costs
although in destitute circurastances,
[Chambers, Soptember 21, 1869.]

Ao order was made on the Ist September,
, to admit Margaret Morris, mother of the
intiff, to prosecute the action as her next
frient. This order was served on defendant’s
arioruey along with the declaration on the 4th
Koy After alfowing the time for plead-
lig to expive the defendant delivered a summons
to pl suvern] matters. upon which an order
was ohinfued on I6th Heptember. The pleas
‘were served on the 18th September, and on the
same day iscve was joined and notice of trial was
serced jost in time for the Bellevilie Assizos,

by,

* Capite was a tenure hold of the }

On the 21st September the defendant obtained
& suramons ealling on the plaintiff to show causs
why the appointment of the above numed pro-
chein @iy shonld not be revoked, and why all
proceedings herein should not be stayed until a
respovsible person be appointed as prochein amy
in his stead, or why all farther proceedings here-
in should not be stayed until such next friend
should give to the defendant security for his
costs herein; wpon the ground that the said pro-
chein amy is not & resporsible person, and not
in solvent circumstances, and wot good for de-
fendant’s costs berein

J. A. Boyd shewed cause. He filed affidavits
detailing the proceedings, and in which it was
alleged, that compelling the plaintiff to give
security for costs would be equivalent to pre-
venting her from prosecuting the action, and
that in any event she could not get such security
in time for the approaching Assizes. He con-
terded,

1. That the delay in making the application
had been too great: See Rule of Court, No. 28,
Hurrison’s C. L. P. Act 603; Fogo v. Pypher, 8
P. R. 309; Somersv. Carter, Ib , 828; Adshead
v. Upton, 22 U. C. Q. B. 43J; Torrance v. Gross,
2 P. R. 55; Morgan v. Hellems, 1 P. R. 368
Wainwright v. Bland et al., 2 C. M. & R. 740,
(per Aldercon, B.)

2. Insolvency of the prochein amy is not estab-

lished here, and even if established, she is the
patural guardian, and no other person can be had
to act: Lees v. Smith, 5 H. & N, 632; Aduir on
Costs, pp. 10, 115 Walson v. Frozer, 8 M. & W.
660 ; Morgan & Davey on Costs, 254 ; Duckett
v. Satehwell, 12 M. & W. 779.
" The following authorities were cited in sup-
port of the summons: Arch. Prac., 12th ed., p.
1242; Lees v. Smith, 29 L. J. BEx. 294; Mann v.
Berthen, 4 Moo. & P. 215,

Gavr, J.—The summons must be discharged
on both grounds.
Summons disciiarged.

WALLACE v. AcRrE.
Ejectment—TVacont possession—Setting aside writ,

A writ of ejectment was issued against the def endant, who
(as was alloged by the plaintiff and not denied by the
defendant) elaimed to be owner of the land in question.
The possession was vacant ; and it was not shewn that
the defendant was last in possession.

IIeld, that the defendant was entitled to have $he writ set
aside without disclainiing title.

[Chambers, Sept. 23, 1869.]

This was » summons calling on the plaintiff,
amongst other things, to shew canse why the
writ of summons in ejectment herein, copy and
service theveof, and prwcipe therefor, or some
or one of them, should not be set aside with
costs, on ground that said defendant was impro-
perly made a defendant.

The facts antecedent to the bringing of thig
suit appear in Livingstone v. Acre, 15 Grant 610,
and Aere v. Livingstone et al., 26 U. C. Q. B. 982
The defeudant in this suit had bronght an action
of ejectment against the plaintiffs and the said
Livingstone, to which they appeared, Wallace
Jimiting his defence to one-half, and Livingstone
to the other. An order was subsequently made
divecting their appearances to be withd awn, and
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giving Acre leave to sign judgment. Wallace
neglected to withdraw his appearance as directed,
and Acre took no steps to obtain judgment, or to
take possession of the land which was offered to
him. It consequently remained vacant, at least
so far as concerned the fifty acres claimed by
Wallace.

Many other facts appeared on afiidavit and
were discussed, but were not material to the
point on which the case turned.

O’ Brien'shewed cause :—

1. So long as a defendant is either in posses-
gion of or claims any interest in the land, the
writ against him cannot be set aside; and he
does not now, as he should do to make out his
case for relief on this application, disclaim title
or interest: Hallv. Yuill, 2 Prac. R. 242; D’ Arcy
v. White, 24 U. C. Q. B. 570, and see Kerr v.
Waldie et al., 3 C. L. J., N. 8., 292, 4 Prac. R.
138.

2. The writ may properly be directed to the
person ¢ entitled to defend the possession of the
property claimed,” even though he be not in ac-
tual possession : Ejectment Act, sec. 1, 2. And
the writ need not now be directed, in case of a
vacant possession, to the person last in possession,
as was the law under 14, 15 Vie. cap. 114, sec. 1.

J. A. Boyd, contra:—

The writ should have been directed, this being
vacant land, to the person last in actual posses-
sion: Street v. Crooks ¢t al., 6 U. C. C. P. 120;
Benson v. Connor, Ib,, 859; and the writ not be-~
ing addressed to the tenant in possession is irre-
gular: Thomson v. Stade, 25 L. 3. Ex. N. 8. 306.

The sole question to be determined in eject-
ment is, who is entitled to the possession with-
out regard to the manner in which he has enter-
ed: Robinson v. Smith, 17T U. C. Q B. 218.

Ricumarps, C. J.—I cannot hold that a person
can be compclled to defend an action brough to
recover possession of land of which he is not at
the time in possession, even though he may claim
to be the owner of it. Of course if he does
not desire to litigate, he need not appear, but
then he makes himself liable for costs in an ac-
tion for mesne profits, Possession in this case
appears to be open to either party, but neither
seems to be desirous of taking it.

I think the order should go, but as the conduct
of the defendant does not appear to me to be what
it should have been, looking to all the facts as
they appear from the affidavits, the ovder will go
without costs.

Order accordingly.

BARBER v. ARMSTRONG.
Replevin—DPleading.

Held, 1. That section 18, Con S8tat. U. C. cap. 29, applies
only to cases of a wrongtul taking and detention within
the latter part of section 1 of that act.

2. That the second count of the declaration set out elow
was in case and not in replevin, and could not therefore
be joined with an ordinary count in replevin; but even
if intended to be a count in replevin under the provi-
sions in the latter part of section 1 it is improper, the
facts being, that the action was against a pound-keeper
for detaining certain horses distrained dumage feasant,
and therefore a case “in which by the law of England
replevin might be made,” and in either case the count
must be struck out.

[Chambers, November 1, 1869 ]

This was an action of replevin. The declara-
tion contained two connts; the first an ordinary

count in replevin, but omitting to state the
locality in which the taking took place. The
second count in its introductory part stated that
the defendant was a pound-keeper, and as such
received and took into his custody certain goods
and chattels of the plaintiff, to wit, certain horses,
&ec., and that whilst the said goods and chattels
were in the defendant’s custody as such pound-
keeper as aforesaid, and previous to the sale
thereof, he, the plaintiff, considering and con-
tending that the said goods and chattels had been
and were illegally impounded in pursuance of
and as required by the fourth sub-section of sec-
tion 355 of 29 & 30 Vic. ch. 51, offered to give
to the defendant and tendered to him good and
sufficient and satisfactory security for all costs,
damages and expenses that might be established
against him, and did thereupon, as the owner of
the said goods and chattels, demand from the
said defendant the delivery up of the said guods
and chattels to him, the plaintiff, as he lawfully
might. Yet the defendant wrongfully refused
to accept the said security or any security what-

‘soever, and wrongfully refused to deliver up to

the said plaintiff the said goods and chattels, and
unjustly detained the same from the said plain-
tiff against sureties and pledges, until, &e.

Upon heing served with this declaration the
defendant obtained a summons calling upon the
plaintiff to show cause why the second count of
the declaration should not be struck out, on the
ground that the same is calculated to prejudice,
embarrass and delay the fair trial of this action,
and that the said count cannor, if in case, pro-
perly be joined with the first count of the said de-
claration, and if in replevin is separable; or why
the defendant should not be at liberty to plead
and demur to the declaration, on the ground that
there is a misjoinder of counts, or why the first
count should not be amended at plaintiff’s ex-
pense, by stating the particulars of the place
whence the chattels, &c., thercin mentioned,
were taken.

D. McMichael shewed cause, contending that
although the first couat was in rveplevin yet that
supposing the second couut to be in case, it might
be joined wnder the provisions of the first scetion
of Con. Stat. U. C. ch. 29, entitled, *‘ An Act
relating to Replevin,” otherwise it would not be
possible for the plaintiff to avail himself of the
provisions therein contained for ¢ the recovery
of the damages sustained by reazon of such un-
lawful eaption aund detention, or of such unlaw-
ful detention, in like manner as sactious are
brought and maintained by persons complaining
of unlawful distresses.” Aund if even nominal
damages are given, and such would be the resualt
without sauch a count as this, such recovery
could be pleaded in bar of any subsequent action
for substantial damages,

Osler, for the defendant, contended that the
count was in case, in which event it was a mis-
joinder of action, under the provisions of the
Common Law Procedure Act, section 78, or if it
should be held to be in replevin then it was un-
necessary and should be struck out, and that the
provisions of the act relating to replevin respect-
ing damages did not refer to cases like the pre-
seat, bubt to cases where the plaintiff brought
replevin in place of trespass or trover. He also
coutended that in this case it was necessary to
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state the place where the wrongful taking and
detention took place, as this case did not fall
within the provisions of section 18 of the replevin
act.

Gavr, J.—It is very difficult to say whether
the second couut is in replevin or in case for
wmngfu ly refusing to accept the se(‘umty men-
tioned in the decl(umtlon. although it concludes
in the ordipary form of a count in replevin. I
incline to think that it is in case, and. as such,
is in contravention of the 73rd section of the
Common Law Procedure Act, and must be struck
out, but it is of very little consequence whether
I am correct in this view, because if it is intend-
ed to be in replevin, it ought to be struck out as
superfluous for the following reasons—From the
affidavits filed it appears that this is aa action
against a pound keeper for detaining certain
horses distrained damage feasant and placed in
the pound, it is therefore & case ¢ in which by
the Law of Bugland replevin might be made,”
and does not mil within the latter part of the Ist
section of the replevin act, which was the por-
tion relied upon by Dr. McMichael. The part
referred to is as follows, **or in case any such
goods, &c., bave been otherwise wrongfully taken
or detmne(l the owner or other person capable
at the time this act takes effect of maintainiog
an action of trespass or trover for personal pro-
perty may bring an action of replevin for the
recovery thereof, and for the recovery of the
damages sustained,” &c., as before mentioned.
If, therefore, the second count is intended to be
in replevin under the foregoing provisions, it is
wrong, because being a case in which by the law
of England replevin might be made, the said pro-
visions do not apply. It also appears to me
that the 18th section applies only to cases of a
wrongfal taking and detention within the latter
portion of the ﬁr'st section, and not to cases of
unlawful distresses for damage feasant, and
therefore that local de«cnptmn is necessary.
The summons is therefore made absolute to strike
out the second count, and to amend the first with
costs, and the defendant to have eight days time
to plead to the amended declaration.

Order accordingly.

ENGLISH REPORTS

JUDICIAL COMMITTEE OF THE PRIVY
COUNCIL.

(Beported by Dovcras KiNasForp, FsQ., Barrister-at-Low.)

GIBLIN AnDp orHERS v. Mc¢Munnes,

Fictoria——Deposit of property at a banke Liability of
gratuitous builees—Uross negligence—Nonsuit,

A box containing debentures and other gecuritics was de-

posited at a bank the depositor keeping the key. The
bunk received no payment for their care of the box,
which w kept in a strong roon with similar boxes of

other customers, and w ith proporty belonging to the
bank.

The debentures were stolen by the cashicr of the bank.

In an action by the depositor against the bank, the jury
found a verdict for the plaintiff; but a rule to erter a non-
suit was afterwards made absolute.

On appeal to the Judicial committec,

Held, that the bank were not bound to more than ordinary
care of the deposit entrusted to thein, and that the neg-

GIBLIN ET AL, v. McMuLLIN.

[Eng. Rep.

ligence for which alone they could be made liable would
have been the want of that ordinary care which men
ol common prudence generally exercise about their own
affairs.

It is not, however, sufficient to exerapt a gratuitous bailee
from liability, that he keeps goods deposited with him
in the same manner ag he keeps his own, though this
degree of care will ordinarily repel the presumption of
gross negligence,

The term ¢ gross negligence”

is not intended as a defini-

tion, but is useful as expressing the practical difference
between the degrees of n srice for which different
clagses of bailees are responsible.

The modern rule as to nonsuit is that in cvery case before
the evidence iy left to the jury there i mpulnmnaly
question for the judge, not whether there is literally no
evidence, but whether there is any upen which a jury'
can properly find a verdict for the party producing it,
upon whom the onus of proof is impoesed.

A nonsuit may be directed cven after the defendant has
entered on his case, and evidence given by the latter
may be used for the purpose of a nonsuit.

[21 L. T. Rep. N. 8. 214.]

This was an appeal against a judgment of the
Supreme Court of Victoria. The then plaintiff,
Mr. Richard Lewis, brought an action against
the defendant (the present respondent), as in-
spector of the Union Bank of Australia.

The declaration stated that the plaintiff deliv-
ered to the said bank certain railway debentures
to be safely kept and taken care of by the bank
for reward, and the bauk received the debentures
into their care and keeping, for the purpose and
on: the terms aforesaid, yet the bank Lept the
debentures in a negligent mapuer, und took no
care of the same, whereby they were lost to the
plaintiff. The second count charged the bank
with negligence as grataitous bailees,

The defendant pleaded not guilty, and a trav-
erse of the delivery and receipt of the debentures
by the bank.

At the trial, in Nov. 1866, on the close of the
plaintiff’s case, the counsel for the defendant
apglied for a nousuit. The judge refused to
stop the case, but gave leave to move to enter a
verdict for the defendaunt It was understood,
bhowever, that the rule, if absolute, should be for
a nonsuit, anl not to enter a verdict, The de-
fendaut then called evidence, and the jury found
a verdict for the plaintiff for £10.450.

The rule to set aside the verdict and enter a
nonsuit was subsequently made absolute, the
respoudent therenpon signing final judgment.

The appellants were the executors of Mr.
Lewis, who died in Nov. 1867.

The circumstances of the case are fully stated
in the judgment.

The Solicitor General (Sir J. D. Coleridge, Q.
C.) for the appellants —In all cases where negli-
gence is imputed to a bailee, whether gratuitous
or for hire, the question is, what amount of at~
tention, care, and skill can be ingisted on by the
bailor, so that on damage for its omission he
may have an action against the bailee. This
question is one of fact for a jury. A confusion
has arisen from the use of the word *‘gross,”
as expressing the degree of negligence for which
gratuitous bailees are to be liable, and from
misusing the term <“negligence” as if it were an
affirmative word. Willes, J. stuted the privciple
correctly in Grill v. General Iron Serew Collier
Company. 14 L. T. Rep. N. 8. 7155 85 L. J
N.8.330, C. P. “Townl entirely agree with
the dictum of Cranworth, L. J. in Wilson v. Brett,
1T M, & W 1135 12 Lo J., N8 264, Ex., that
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¢ gross negligence’ is ordinary negligence with a
vituperative epithet  That was the law laid
down in Wyld v. Pickford, 8 M, & W. 443, and
upheld and recognised in the Exchequer Cham-
ber in the judgment of Crompton, J. in Beal v.
South Devon Railway Company, 3 H. & C. 887
11 L. T. Rep N. S 184, The confusion geems
to have arisen in using the word ‘negligence’ as
if it was an affirmative word, whereas in truth it
ig a negative word; it is the ab:evce of such
care, skill, and diligence. as it was the duty of
the person to bring to the performance of the
work which he is said not to have performed.
Then, if yon begin with that, what is the amount
of care, skill, and diligence which a man ought
to bring? In the case of a gratuitous bailment
it is enid, if you employ & man of no skill to ride
your horse, he is bound to use such skill as he
possesses, and that you can require no more,
and that he is liable for gross negligence in that
sense. But if you employ a man to ride your
horse who professes to be a groom, he would be
answerable unless he had competent skill in
horseridi g. Therefore the word <gross” isa
word which, as pointed out by Sir Patrick Col-
quhoun in his summary of the Roman civil law
{ss. 15630-8), is used as a description, not as a
definition. If we have to separate law trom fact,
and to leave the question of fact to the jury, we
cou'd not get neaver to a practical definition of
‘gross negligence’ than such negligence as is
actionable.” This, then, was a question rightly
left to the jury, and their finding ought not to be
disturbed. And the evidence given at the trial
was sufficient to support the verdict. When a
banker takes charge of extremely valuable seca-
rities, every care for their safety ought to be
supplied, and that such was not taken may be
presumed from the fact that additional precau-
tions have been adopted since this loss occurred.
It may be true that Fletcher had been long in
the employment of the bank, and that nothing
was koown agsinst him, but it would appear
from the evidence that a gentleman from England
called on the manager of the bank and told him
that he had expected to receive money from
Fletcher and had not received it. This shonld
have put him on his guard agninst Fletcher.
Then there is evidence that violence had heen
attempted on the box, and it was suggested that
Fletcher took the box away, had it picked by a
locksmith, and then retarned it. If this were
possible, there must have been negligence in the
arrangements at the bank. The mere fact that
the bank took as great care of Lewis’s strong
box as they did of* their own property would not
rebut their liability. Lord Holt’s dictum in
Coggs v. Bernard, 1 8Sm. L Cas. (5th edit.) 179,
was, that if a mere depositary. ** keeps the goods
bailed to him but as he keeps his own, though
he keeps his own but negligently, yet he is not
chargeable for them, for the keeping them as he
keeps his own is an argument of his honesty.
. . .. Assuppose the bailee is an idle, careless,
drunken fellow, and comes home drunk, and
leaves all his doors open, and by reason thereof
the goods happen to be stolen and his own, yet
he shall not be charged, because it is the ballor’s
own fault to trust such an idle fellow.” But this
was clearly overruled in Doorman v. Jenkins, 2
A, & E. 256, where Deaman, C. J., directed the

jury that it did not follow from defendant’s hav-
ing lost his own money, at the same time as the
plaintiff’s, that he had taken such care of plain-
tiff’s money as a reasonable man would ordina-
rily take of his own; andhe added that that fact
afforded no answer to the action if they believed
that the loss occurred from gross negligence.
[Lord CHELMsFORD said the degree of negligence
for which a particular bailee is liable must be a
matter of law on which the jury would have to be
directed by the judge, avd referred to Shiells v,
Blackburne. 1 H. BL.I59 ] The case of Shiellsv.
Blackburne has been misunderstood, and has been
supposed to show that the question of negligence
is a matter of law, but the verdict was there set
aside because the court thought that there was
no evidence of vegligence to go to a jury, and
that they had found the fact erroveously. (See
the comments of Patteson, J., in Doorman v.
Jenkins, 2 A. & B. 263 )

Watkin Williams (Beresford with him) on the
game side.-——The rule to set aside the verdict and
to enter a nonsuit ought not to have been made
absolute but should have been discharged. The
judge at the trial below ought to have left to the
jury the question whether the bank was guilty
of that particular degree of negiigence for which
gratuitous bailees are liable. The defendant at
the trial, instead of relying on the ohjections
that plaintiff had not made out a case for the
jury, chose to go into evidence of hisown. Some
of this evidence, particularly the fact of the
chance made in the bank arrangements after the
discovery of the loss, was favorable to the plain-
tiff. This evidence might have been in answer
to the application for a nonsuit. [ Mellish, Q C.,
agreed that it should be con-idered whether upon
the whole evidence there ought to have been a
nonsuit.] We admit that the bankers were gra-
tuitious bailees; that they are not liable for de-
posited property stolen by a clerk or servant
employed about the bank, wuunle s they have
knowingly hired or kept in their service a dis-
honest servant, and that they were only bound
to take ordinary care; but whether they took
this care is a gnestion for the jury. The rule
given by Lord Loaghborough, in Skiells v. Black-
burne, 1 H. Bl 163, is that «if a man gratui-
tously undertakes to do a thing to the best of
his skill, where his situation is such as to imply
skill, an omission of that skill is imputable to
him as gross negligence.” Here the bankers, 1f
they neglected precautions which their business
ought to have suggested, were guilty of gross
negligence. As observed by Lord Denman, in
Doormun v. Jenkins, 2 A. & ¥. 265, it is ““impos.
sible for a judge to take upon himself to say
whether negligence is gross or not.”” In Wilson
v. Brett, 11 M & W. 113, a person conversant
with and skilled in horses, rode a horse at the
owner’s request, for the purpose of showing it
for sale; the horse fell and was injured, and the
judge in summing up told the jury that the
rider, the defendant in the action, having been
shown to be skilled in the management of horses,
was bound to take as much care of the horse as
if he had borrowed it. The jury found a verdict
for the plaintiff, and the court refused a new
trial on the ground of misdirection. Alderson,
B., observes: ¢ This defendant being shown to
be a person of competent skill, there was no dif-
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ference between his case and that of a borrower;
because the only difference is, that then the party
bargains for the use of competent skill, which
here becomes immaterial, since it appears that
the defendant had it.”” And in the judgment of
Rolfe, B., who tried the case, occurs the passage,
¢ If a person more skilled knows that to be dan-
gerous which another not so skilled as he does
vot, surely that makes a difference in the liabil-
ity ? I said I could see no difference between
negligence and gross negligence—that it was the
same thing with the addition of a vituperative
epithet—and I intended to leave it to the jury
to say whether the defendant, being, as it ap-
peared by the evidence, a person accustomed to
the management of horges, was guilty of culpa-
ble negligence.” [Lord CHeLms¥orp said that
Wilson v. Breit was a case of misfeasance, not
of negligence, and that he saw no objection to
the term ¢ gross” negligence, which was useful
in expressing the degree of negligence for which
certain classes of bailees are responsible. The
term, moreover, had been approved by Lord
Holt, 8ir William Jones, and other emirent au-
thorities.] A similar rule waslaid down in Beal
v. South Devon Railway Company, 3 H. & C.
841; 11 L. T. Rep. N. 8 184. See, too, the
cases of Peninsular and Oriental Sleam Naviga-
tion Company v. Shand, 1 Moo. P. C. N. 8§ 272;
12 L. T. Rep. N. 8. 809; Dansey v. Richardson,
3E & B. 144
Mellish Q.C., for the respondent. —Where bank-
ers take charge of their customers’ goods under
such circumstances as the present, it must be
understood that the customers will take their
chance of loss, If whether they have taken
proper care is to be a question dependent on the
opinion of a jury, what banker would aceept
such a liability without reward? There was no
evidence of negligence, except that the cashier
was allowed to have access by himself to the
strong room. The plaintiff knew that this was
the custom of the bank, and after the deposit of
his property if any change was made it was for
his benefit, rather than to his disadvantage.
And, indeed, to allow access to the confidential
servant alone would probably involve less risk
than to let two go together. 'I'he boxes were
kept in the strong room for the convenience of
depositors, and it cannot be contended that there
yas any negligence in the bankers because they
did not put these bonds in the one of the two
inner rooms which they reserved for bullion and
unsigned notes. Lord Holt, in his judgment
in Coggs v. Bernard, in saying that, when s
man takes goods into his custody to keep for
the bailor without reward, the bailee will be
chargeable if guilty of ‘some gross neglect,”
clearly means  wilful” negligence, which would
be near to fraud. [Lord Cmmsmsrorp —It is
difficult of definition; but gross negligence
seews to mean ‘ utter carelessness.”’] For he
bases this purt of his judgment on Justinian’s
Institutes, Book III., tit. 15, where the lability
of a depositary is thus defined: ¢“Ex eo solo
tevetur, siquid dolo commiserit; culpse auter
noniine, it est, desidiz ac negligentie non ten-
etur.” And this rule was acted on in an Ameri-

can case, very like the present, Foster v. Fssex |

Bank, 17 Mass. 478, where a cask of doubloons

was deporited by the plaintiff with the delond- [

ants, and the cashier or clerk of the bank stole
a great portion and afterwards absconded. The
bank was held not to be liable on the grounds
expressed in the following passage from the
judgment of Parker, C. J., (p. 497), It will
not be disputed that if (this contract) amounts
only to a naked bailment, without reward, and
without any special undertaking, which in the
civil and common law is called depositum, the
bailee will be answerable only for gross negli-
gence, which is considered equivalent to breach
of faith; as everyone who receives the goods of
another in deposit, impliedly stipulates that he
will take somie degree of c¢ire of them, The
degree of care which is necessary to avoid the
imputation of bad faith, is measured by the
carefulness which the depositary uses towards
his own property of a similar kind. Foralthough
that may be so slight as to amount even to care-
lessness in nanother, yet the depositor has no
reason to expect a change of character in favor
of his particular interest, and it is his own folly
to trust one who is not able or willing to super-
intend with diligence his own concerns. . . The
dictum of Lord Coke that the bare acceptance of
goods to keep implies a promise to keep them
safely so that the depositary will be liable for
loss by stealth or accident (Southeoic’s case, 4 Co.
883), is entirely exploded . . . bhaving been fully
and explicitly overrnled by all the judges in
Coggs v. Bernard. . . . ‘Now the law ssems to
be settied that such a general batlment will not
charge the bailee with any loss, unless it happen
by gross neglect, which is coustrued to be an
evidence of fraud. DBut if he undertakes speci-
ally to keep the goods safely and securcly, he is
bound to answer all perils and damages that may
befall them for want of the same care with
which a prudent man would keep his own:” (2
Bl. Comm. 453.) And this certainly is the more
reasonable doctrine, for the common understand-
ing of a promise to keep safely would be that
the party would use due diligence and care to
prevent loss or accident; and there is no breach
of faith or trust if, notwithstanding such care,
the goods should be spoiled or purioined. Any-
thing more than this would amount to au insur-
ance of the goods, which cannot be presumed to
be intended, unless there be an express agreement
and an adequate consideration therefor. The
doctrine, as thus settled by reason and authority,
is applicable to the case of a single deposit in,
which there is an accommodation to the bailor,
and the advantage is to him alone. He ghall be
the loser, unless the person in whom he confided
has shown bad faith in exposing the goods to
hazards to which he would not expose his own.
This would be crassa negligeatia, aud for this
alone is such a depositary liable” The court
then went into the facts, and proceeded (p 504):
«Upon this state of facts, we think it most man-
ifest that, us far as the bank was concerned, this
was a mere naked bailment for the accommoda-
tion of the depositor, and without any advantage
to the bank, which ean tend to increase its lia-
bility beyond the effect of such a contract. No
control whatever of the chest o1 the gold con-
tained in it was left with the bauk or its officers.
It wounld have been a bhreach of trust to have
opened the chest or to inspeot its contents,
owner could at any time huve withdrawn i,

The
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there b2ing no lien for any price of its custody,
and it vas not right that the bank had authority
to remove it to a place of greater safety without
the orders of the owner. If it be possible to
constitwe a gratuitous bailment, or simple de-
posit, this wag one. . . . Such deposits are in-
deed simply gratuitous on the part of the bank,
and the practice of receiving them must have
originated in a willingness to accommodate mem-
bers of the corporation with a place for their
treasures, more secure from fire and thieves than
their dwelling-house or stores. (P. 507):
The contract being, then, only a general bail-
went, the third question to be discussed is
whether the contract has been cancelled by the
bank. . . . The rule to be applied to this species
of bailment is that the depositary is answerables
in case of loss for gross negligence only or frand
which will make a bailee of any character an-
swerable, Gross negligence certainly cannot be
inferred here, for the same care was taken of
this as of other deposits, and of the property
belonging to the bank itsself. |, We have
thus prepared the way for the discussion of the
great question in the case, and we believe the
only one on which doubts could be entertained.
The logs was oceasioned by the fraud or felony
of two officers of the bank, the cashier and chief
clerk. We shall not consider whether the act
of taking the money was felonious or only frand-
ulent, as the distinction is not important in this
case, the question being whether there was gross
negligence, and that fact may appear by suffer-
ing goods to be stelen, as well as if they were
taken away by fraud. . . . No fraud is directly
imputed to the bank, it being found that the
directors who represent the company were
wholly ignorant of the transactions of the cashier
and chief clerk in this respect. The point, then,
is narrowed to the consideration whether the
corporation, as bailee, is answerable in law for
the depredations committed on the testator’s
property by two of its officers. (Authorities
were reviewed by the court) . . . I think it
may be inferred from all this, as a general rule,
that to make the master lable for any act of
fraud or negligence done by his servaunt, the act
must be done in the course of his employment;
and that if he steps out of it to do a wrong,
either fraudulently or feloniously, towards an-
other, the master is no more answerable than
any stranger. The cases of innholders, common
carriers, and perhaps ship masters or seamen,
when goods are emhezzled, are exceptions to the
geucral rule, founded on public policy. We are
then to inquire whether, in this case, when the
gold was taken from the cask by the cashier and
clerk, they were in the course of their official
c¢imployment. Their master, the bank, had no
right to meddle with the cask or open it, and so
eould vot lawfully communicate any such author-
ity, and that they did not in fact give any, is
found by the verdict. . . . The cask was never
opened but by order of the owner, until it wag
opened by the officers for a fraudulent or felo-
nious purpose. It was no more within the duty
of the cashier than of any other officer or person
to know the contents or to take any account of
them. If the cashier had any official duty to per-
form relating to the subject, it was merely to close
the doors of the vault when banking hours were

i conclude that there was negligence.”

over, that this, together with other property,
should be secure from theft. He cannot, there-
fore, in any view be considered as acting within
the scope of his employment when he committed
this villainy, and the bank is no more answerable
for this act of his than they would be if he had
stolen the pocket-book of any person who might
have laid it upou the desk while he was trans-
acting some business at the bank. . . . The
undertaking of banking corporations, with
respect to their officers, is that they shall be
skilful and faithful in their employments; they
do not warrant their general honesty and up-
rightness.”” The principles above stated are all
applicable to the present case; though the latter
is weaker against the bauk than the American
case, for in that it appears that an exact account
of the gold deposited was left with the cashier,
who gave a receipt for it, while here the bank
knew nothing about the eontents of the plaintifi’s
box. There are doubtless observations in -Door-
man v, Jenkins, 2 A. & B. 256, tending to show
that the question of negligence is for the juary.
But thers was some evidence of gross negligence
in the opinion of the court. And many modern
cases establish the proposition that, unless there
is some evidence upon which the jury can rea-
sonably find that negligence existed, the quesiion
should be withdrawn from them. Thusin Zoo-
mey v. London, Brighton, and South Coast Rail-
way Company, where the plaintiff, while waiting
at the defendants’ station, mistook the lamp
room for the wurinal, fell down some steps and
was injured, Williams, J., says, ¢ Itis notenough
to say there was some evidence; for every per-
son who has had any experience in courts of
Jjustice knows very well that a ease of this sort
against a railway company could only be sub-
miteed to a jury with one result. A scintilla of
evidence, or a mere surmise that there may have
been negligence on the part of the defendants,
clearly would not justify the judge in leaving
the case to the jury; there must be evidence
upon which they might reasonably and properly
And this
rule was adopted and approved in Corpman v.
Eastern Counties Railway Company, 4 H. & N.
781, and in Cotton v. Wood, 8, C. B., N. 8. 568.
In the latter case Brle, J., observes (p 473),
““The very vague use of the term ‘negligence’
has led to many cases being left to the jury in
which I have been utterly unable to find the
existence of any legal duty or any evidence of &
breach of it.”” And Williams, J., adds, ¢ There
is a rule of the law of evidence, which is of the
first importance, and is fully established in all
the courts, viz., that, where the evidence is
equally consistent with either view, with the ex-
istence or non-existence of negligence, it is not
competent to the judge to leave the matter to
the jury. A still stronger case is that of Crafter
v. Metropolitan Railwey Company, 1 L. Rep. C.
P. 800, where the plaintiff was injured by falling,
in consequence of the slippery brass nosings on
the stairs. Two witnesses of the plaintiff’s, one
of whom was a builder, stated that in their cpin-
ion the staircase was a dangerous oné, and the
defendants called no witnesses to contradiet.
Yet it was held that there was no evidence to go
to a jury. M. Smith, J., remarks, ¢“The court
ig, in an especial manner, bound to see that the
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evideunce submitted to the jury in order to estab-
lish negligence is sufficient and proper to go to
them.” [Lord CarLmsrorp referred to Byder v.
Wombwell, L. Rep. 4 Ex. 82; 19 L. T. Rep. N.
S.491.]

Jos. Brown, QC., (Murray and J. D. Wood
with bim), on the same side. -1t is admitted that
plaintiff’s box had the same care as other cus-
tomers’ property, and as the property of the
bank. The appellants are in fact urging that
we onght (o have taken special care of plaintiff’s
property. Iven in the case of a bailment of
goods to he kept for hire, it was held by Lord
Kenyon, in Finvcane v Small, 1 Esp. 314, that
positive negligerce must be proved, and that if
¢“the goods were lodged in a place of security,
where things of much greater value were kept,
this is all that it was incumbent on the defendant
to do; and if such goods are stolen by the de-
fendant’s own servant, that is not a species of
negligence of a description sufficient to support
this action, inasmuoch as he has taken as much
cave of them as of his own:” (See, too, Story
on Bailments, ss 63, 65, 66, 67. 71-8, 76=-9)
Doormun v. Jenkins (ubi sup ), differs from the
present case, for there the plaintiff did not
get the care he expected, which here he did
And it would not fix the bank with liability to
ghow that there were some additional precautions
which they might have adopted, for as said by
Montague Smiti, J., in Crafter v. The Metropoli-
tan Ruaidway Company, 1 L. Rep. C. P. 804, ¢ the
lire must be drawn in these cases between sug-
gestions of possible precautions and evidence of
actual neglizence, such as ought reasonably and
properiy to be left to a jury.”

Watkin Willian?s replied.

Judgment was delivered by Lord Currvsrorp:
—This is an appeal from a judgment of uonsuit
of the Suprere Court of the colony of Vietoria
in an action by the appellant’s testator against
the respondent  The action was brought against
the defendant as inspector of the Union Bank of
Australia. to recover damages for the negligent
keening of certain railway debentures delivered
to the bauk to be safely kept and taken care of.
The plaintiff, who resided at Hobart Town, in
Tasmania, hal an account with the Union Bank
of Australia from the year 1837. From the
earliest period of his becoming a customer of
the bank, he had placed in their care a box, of
which he kept the key, containing seccurities,
deeds and debentares. The bauk received no
consideration for taking care of the deposits of
their customers. In the month of January, 1862,
the plaintiff purchased the railway debentures
in question and put them in his box. The box
appears always to have been kept in a strong
room underground, in which the boxes of other
customers of the bank were placed. There were
also in this strong room the manager’s box, cen-
taining bills for discount aad collection, worth
from £1.500.020 to £2,500,000, teller’s boxes,
worth £50,000, and securities of the Royal,
Central, and Agra Banks, in which the Union
Bank was interested. The access to this room
could only be obtained by passing through a
compartment of the office which was separated
from the part where the clerks were employed
by a partition about five feet high. In this

1

compartment Fletcher, the cashier, alwsys sat
during bank hoars, and a messenger slep; there
during the night. There was a wooden loor in
this compartment which opened upon a fight of
steps leading to the room where the pluintiff’s
box was deposited. This room had two iron
doors, which were opened by separats keys.
Fletcher always kept the key of the wooden
door, and also, during the day, the keys of the
two iron doors, but at the time the debertures in
question were placed in the box one of the keys
of the iron doors only was kept by him at night,
the other being taken care of by another officer
of the bank. DBeyond the room where the box
was there were two other rooms; in the outer of
the two uncoined gold was kept, in the inner,
Quilion, and unsigned notes of the bank. The
manager kept the key of the outer of these two
rooms, and one of the directors of the bank that
of the inner one. The plaintiff had frequent
opportunities of seeing how and where his box
with the debentures was kept. The customers
were permitted to have access to their boxes
daring the bank hours, but always in the pres-
ence of a bank clerk. The plaintiff occasionally
weut down to the strong room to take the coupons
from his debentures for collection, but generally
the box wns brought up to bim. The coupons
when taken from the debentures were always
given by the plaintiff to Fletcher to collect for
him. On the 19tk April, 1854, the plaintiff went
to the bauk and asked for his box. Tletcher
brought it to him. The plaintiff opened the box,
took out his debentures, and carried them away.
He then cut off the coupons, took back the de-
bentures, replaced them in the box, locked it, and
gave the coupons to PFletcher to collect for him
as usual. Before the plaintiff’s next visit to the
bank, Fleteher had abstracted the debentures.

‘The exact time at which this act of dishonesty

was committed cannot be ascertained, but it
must have been before the month of July, 1864,
as Fletcher then left the bank on leave of absence
and never returned. Up to the time of his leav-
ing he had always maintained a good character.
The plaintiff did not come again to the bank till
the 8rd July. 1865. Iz then went into the
strong room and took out of his box some gas
shares. On the following day he returned to
the bank and had his box brought up to him,
when he discovered that the debentures were
gone. All the material facts above stated were
proved in the course of the plaintiff’s case;
that the bank were gratuitous bailees; that the
plaintiff had known for years the maunerin
which the bank kept the property of their cus-
tomers deposited with them, and the means which
they employed for its protection, and that the
debentures were dishonestly taken away by
Fietcher At the close of the plaintiff’s case, the
counsel for the defendant applied for a nonsuit
on the ground that the bank being gratuitous
bailees no evidence had been given of such neg-
ligence as would render them liable for the loss
of the debentures. The julge refused to stop
the case, but reserved leave to the defendant to
move to enter a nousuit. The defeadant there-
upon went into his ease and called witnesses.
The only material additions which he made to
the facts proved by the plaintif’s witnesses were
the keeping in the strong room in which the
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plaintif’s box with the debentures was placed,
not ouly of the boxes of other customers, but
also of the before-mentioned valuable property
belonging to the bank; the good character of
Fletcher, and his leaving the bank in the end of
the month of July, 1864; and that after Fletcher
left, but before the Joss of the plaintiff’s deben-
tures wus discovered, a rule was made in the
bank that two clerks instead of one (as formerly)
shon'd go with a customer wishing to examine
his box in the strong room. The jury found a
verdict for the plaintiff upon an issue as to the
delivery of the debentures to be kept by the
bank without reward, and alse upon the plea
of not guilty (which raised the question of
negligence). and they assessed the damages at
£10,450. The defendant, upon the leave reserved
at the trial, moved for and obtained a rule from
the Supreme Court to set aside the verdict and
to enter a verdict for the defendant, or a judg-
ment of nonsuit  That rule was afterward made
absolute, the Chief Justice stating that *in the
opinion of the court the defendant was entitled
to a verdict, but that as at the trial, when leave
to enter a verdict was reserved, there was an
understanding that the rule if absolate, should
be for a nonsuit, and not to enter a verdict, the
rule would be absolute accordingly.”  In the
argument of the appeal the counsel for the ap-
pellant, admicting that the bank were gratuitous
bailees, and therefore not responsible except fer
the highest Jegree of negligence usually styled
‘“gross negligence,” insisted that it was a qnes-
tion of fact for the jury whether the bauk had
been guilty of this species of negligence, and
that the judge would not have been justified at
the close of the plaintiff’s case in withdrawing
the question from the jury and directing a non-
suit, and that after the defendant's case had
been gone into, and the jary had prouounced a
verdict upon all the evidence upon both sides, it
was not competent to the court to give a judg-
ment of nonsuit or to do more than to direct a
new trial npon the guestion of negligence. The
learned counsel contended that the bank had
been guilty of negligence, because there beuing
two iron doors with protecting locks to the strong
room where the plaintiff’s debentures were, the
cashier was permitted to keep botk keys. And
they urged that the bank by their own act ad-
mitted that they had not been sufficiently careful,
as after Flercher left, they made a rule that two
clerks should always accompany the customers
to the strong room instead of only one, as had
previously been the practice. The first question
to be considered is, whether the Supreme Court
wag right in directing a nonsuit to be entered.
It was the duty of the court to do what the judge
ought to have done at the trial; and if, at the
close of the plaintiff’s case, there was not evi-
dence upon which the jury could reasonably and
properly find a verdict for him, the judge ought
to have directed a nonsuit. Formerly it used to
be held, that if' there were what was called a
seintitla of evidence in support of a case, the
judge was bound to leave it to the jury. Buta
course of recent decisions (most of which are
referred to in the case of Ryder v. Wombwell, L.
Rep. 4 Fx. 325 19 L. T. Rep. N. 8. 491), has
estublished a more reasonahle rule,—viz., that in
every case before the evidence is left to the jury,

there is a preliminary question for the judgs,
not whether there is literally no evidence, but
whether there is any upon which a jury can
properly proceed to find a verdict for the party
producing it, upon whom the onus of proof is
imposed. If, therefore, the plaintiff’s evidence in
this case was such that the judge ought to have
considered that it fell short of proving the bank
to have heen gailty of that species of negligence
which would render them linble to an action, he
ought to have withdrawn the case from the jury,
and directed a nonsuit. But the appellant’s
counsel insisted that, asthe defendant at the trial
did not rest upon his objecttion to the sufficiency
of the plaintiff’s case, but went into evidence of
his own, he did it at his perity and that if he
pr ved any facts which were favorable to the
plaintiff, they might be used in answer to the
application to the court for a nonsuit, upon the
leave reserved at the close of the plaintiff’s case.
It is nnnecessary to determine whether this po-
sition is correct or not, because the connsel for
the respondent agreel that the appellant’s coun-
sel might be at liberty to use in argument any
facts which they could extract from the defend-
ant’s evidence in support of their case. DBat it
may be convenient to see how the plaintiff’s
case stood upon his own evidence, hefore consid-
eriung whether it was at allimproved by any facts
obtained from the defendant’s witnesses. Dig
the plaintiff, then, give any evidenoce of the bank
having been guilty of that degree of negligence
which renders a gratuitous bailee liable for the
loss of property deposited with him? From the
the time of Lord Holt’s celebrated julginent in
Coggs v. Bernard, 1 Sm. L. Ca, 177, 6th edit , in
which he ¢lassified and distinguished the different
degrees of negligence for which the different
kinds of bailees are answerable, the negligence
which must be established agilust a gratuitous
bailee has been called ¢ gross negligence.”
This term has been wused from that period,
without objection, as a short and convenient
mode of describing the degree of responsibility
which attaches upon a bailee of this class. At
last, Lord Cranworth (then Baron Rolfe). in the
case of Wilson v. Brett, 11 M. & W. 113 ohjected
to it, saying that he ‘“could see no difference
between negligence and gross negligence; that
it was the same thing, with the addition of &
vituperative epithet.” And this critical observa-
tion has been since approved of by other eminent
joudges. Of course, if jntended as a definition,
the expression, ¢ gross negligence,” wholly fails
of its object. DBut as there is a practical differ-
ence between the degrees of negligence for which
different classes of bailees are responsible, the
term may be usefully retained as deseriptive
of that difference., more especially as it hag
been so long in familiar use, and has been
sanctioned by such high authority as Lord
Holt and Sir William Jones in his Essay on the
Law of DBailments. 1In the case of Grill v.
General Iron Screw Coilier Company. L. Rep. 1
C. P. 612; 14 L. T. Rep. N. 8. 715, Wiltea. J,,
after agreeing with the dictum of Lord Cran-
worth, and stating that the same view of the
term ¢ gross negligence” was held by the Ex-
chequer Chamber in Beal v. The Souh Devon
Raitway Company, 3 H. & C. 837; 11 L T. Rep.
N. 8. 184, said: ¢ Confusion has arisen from
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regarding negligence as a positive instead of a
negative word. It is really the absence of such
care as it was the duty of the defendant to use.”
It is hardly correct to say that the Court of
Exchequer Chamber in the case referred to
adopted the view of Lord Cranworth as to the
impropriety of the term ¢ gross negligence.”
Crompton, J., in delivering the opinton of the
court, said: It is said that there may be dif-
ficulty in defining what gross negligence is, but
1 agree in the remark of the Lord Chief Baron in
the court below, where he says ¢ There is a cer-
tain degree of negligence to which every one
attaches great blame. It is a mistake to sup-
pose that things are not different because a
strict line of demarcation cannot be drawn be-
tween them 3”77 and he added, ¢ for all practical
purposes the rule may be stated to be, that the
failure to exercise reasonable care. skill, and
diligence, is gross negligence.” M. Smith, J., in
the case in which the above-mentioned observa-
tions of Willes, J., were made, said : ¢ The use
of the term gross negligence is only one way of
stating that less care is required in some cases
thanin others, as in the case of gratuitous bail-
ees, and it i3 more correct and scientific to de-
fine the degrees of care than the degrees of negli-
gence.”” The epithet ¢ gross,” iscertainly not
without its significance. The negligence for
which, according to Lord Holt, a gratuitous
bailee incurs inability is such as fo involve a
breach of coufidence or trust, not arising merely
from some want of foresight or mistake of judg-
ment but from some culpable default. No ad-
vantage wounld be gained by substituting a posi-
tive for a negative phrase, because the degree of
care and diligence which a bailee must exercise,
corresponds with the degree of negligence for
which he is responsible, and there would be the
same difficulty in defining the extent of the posi-
tive duty in each case as the degree of neglect
of it which incurs responsibility. In truth, this
difficulty is inherent in the nature of the subject
and, though degrees of care are not definable,
they are with some approach to certainty dis-
tinguishable ; and in every case of this deserip-
tion in which the evidence is left to the jury,
they mast be led by a cautious and discriminating
direction of the judge to distinguish, as well as
they can, degrees of things which run more or
less into each other. Itis clear, according to the
authorities, that the bank in this case were not
bound to more than ordinary care of the deposit
intrusted to them, and that the negligence for
which alone they could be made liable wonld
have been the want of that ordinary diligence
which men of common pradence generally exer-
cise about their own affairs. The case resembles
very closely one that was mentioned by the coun-
sel for the respondent, which wasg decided in the
Supreme Judicial Court of Massachusetts, the
case of Foster, et al (Executors), v. The Essex
Bank, 17 Mass. Rep. 478. The plaintiff in that
case deposited with the bank for safe custody,
a cask containing a quantity of gold doubloons.
This was placed with other deposits in a vaualt
in the bank, and the agent of the plaintiff was
in the habit of coming to the bank to see that
his deposit was safe. There was no evidence
how the vault was sesured. Wheuever the plain-
tiff gave orders to the bank (which he frequently

did) to deliver some of the gold doubloons depos-~
ited, the cask was opened by the cashier or
chief clerk, who delivered the doubloons pursn-
ant to the orders. The cashier and chief clerk,
both of whom had previously sustained a fair
reputation, fraudulently took from the ecask
doubloons to the amount of 82,000 doliars, with
which they absconded. The action was tried
upon the general issue, and the jury found a
special verdict. The court, after argument,
gave judgment for the deferdants. The Chief
Justice, who delivered the opinion of the court,
eutered fully in the law of bailments applicable
to the case, holding that, ¢ as far as the bank
was concerped, the deposit of the gold was a
meve naked bailment for the accommodation of
the depositor, and without any advaatage to
the bank which could tend to increase its liability
beyond the effect of such a contract.” ¢ That
the bank was answerable only for gross neg-
ligence or for fraud, which will make a bailee
of any character answerable, and that gross
negligence certainly could not be inferred from
anything found by the verdict, as the same care
was taken of the plaintiff’s property as of other
deposits, and of the property belonging to the
bank itself.” And the court held that the banlk
was not responsible for the fraud or felony of
the cashier and clerk, ag when they abstracted
the plaintiff’s gold from the cask they were not
acting within the scope of their employment;
“gand the bank was no more answerable for
their act than it would have been if they had
stolen the pocket-book of any person who might
have laid it upen the desk while he was trans-
acting some business at the bank.” Their Lord-
ships entertain no doubt it was the duty of the
judge at the close of the plaintiff’s case, upon
the application of the counsel for the defendant,
to have ordered a nonsuit, or if the plaintiff
refused to be nonsuited, to have directed the jury
to find a verdict for the defendant, as there wag
an entire failure of evidence of the want of that
ordinary care which the bank was bound to be-
stow upon the plaintifi’s deposit. DBut the judge
having refused to nonsuit, the defendaunt there-
upon went into his case and called witnesses,
and having done so the counsel for the appel-
lauts contend that there being evidence on both
sides the question could not be withdrawn from
the jury, and that as the judge could not have
nonsuited at that stage of the trial it was not
competent to the Supreme Court to give a judg-
ment of nonsuit. It is not, however, correct to
say that the judge conld not have nonsuited the
plaintiff after the defendant had entered upon
hig case, as it was decided in the case of Davis
v. Hardy (6 B. & C. 225), that the evidence
given by a defendant may be used for the par-
pose of a nousuit. The defendant’s evidence
added to the plaintiff’s case the important facs
that in the strong room in which the plaintiff’s
debentures were kept, there were, besides the
boxes of other customers, bills, securities, and
specie, the property of the bauk, to a very con-
siderable amount. It may be admitted not to be
sufficient to exempt a gratuitous bailee from
liability that he keeps goods deposited with him
in the same manner as he keeps his own, though
this degree of care will ordinarily repel the pre-
sumption of gross negligence. But there is no
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case which puts the duty of a bailee of this kind
higher than this, that he is bound to take the
same care of the property entrusted to him as a
reasonably prudent and careful man may fairly
be expected to take of his own property of the
like deseription. This was, in effect the question
left to the jury in Doorman v. Jenkins (2 A. &
E. 256); wheve Lord Denman told them that ¢it
did not follow from the defendant’s having lost
his own money at the same time as the plaintiff’s
that he had take such care of the plaintiff’s
money as a reasonable man would ordinarily
take of his own, and that the fact relied upon
was no answer to the action if they believed that
the Joss occurred from gross negligence.”” No
one can fairly say that the means emploved for
the protection of the property of the bank and
of the plaintiff were not such as any reasonable
man might properly have considered amply suf-
ficient. DBut the appellant’s counsel insisted that
the fact appearing for the first time in the de-
fendant’e case, that the bank, after Fletcher had
abused the confidence reposed in him, had intro-
duced additional precautions to preveut the re-
currence of a similar act of dishonesty, amounted
to an admission that their former safeguards
were not such as prudent men ought to have
been satisfied with. This argument goes the
length of contending that if a gratuitous depo-
gitary does not multiply his precautions, so as
not to omit anything which can make the loss of
property entrusted to him next to impossible, he
1s guilty of gross negligence. Their Lordships
are clearly of opinion that the plaintiff failed
upon his own evidence to prove a case of negli-
gence against the bank, and that the evidesce
produced by the defendaunt showed move stroogly
the absence of any such negligence for which
they would have been liable. They will, there-
fore, recommend to Her Majesty that the judg-
ment appealed from be affirmed, and the appeal
dismissed with costs.
Appeal dismissed.

COURT OF EXCHEQUER.

Hart v. Tne LANCASHIRE AND YORKSUIAF Ratn-
waY COMPANY.

;7

Railway company—Accident by collision—Driver of engine
seized with o fit—Pointsman twriing engine on to branch
lime to owold collision with express train on mein line—
Collision on branch line—Alleration of siding points sub-
seq ..o utly to accident—LEvidence of negligence— Number of
men on engine—Liability of rwilway company—Subse~
guent alteration of rails no evidence of previous negligence.

At the Miles Platting station on the defendants’ main line
of railway, a few miles from Manchester, there were
sidings leading from the main line of rails to coalingand
engine sheds, the points of which sidings were always
open on to the main line. On the day in question, an
engine had, in accordance with the usual practice, been
{aken by the servant of the company appointed for that
purposc to the coaling shed and been coaled, and was
returning slowly therefrom on its way to the engine shed.
In the ordinary course of things, the engine would have
gone along the siding until it had passed the points of
the siding leading to the engine shed, when it would
have been reversed and-backed over them into that
ghed ; but at the moment that the man in charge of the
engine should have reversed its action, he fell down in
& 1it on the foot-board of the engine, which consequently
proceeded on towards the main line. At this same time
a down express train from Manchester, and an up ex-
press train from Rochdale were approaching the station
ab full speed, and the pointsman in charge of the points

at the spot sceing the romaway engine, with the man
lying on the floor approaching, in order to prevent its
getting on to the main line, and coming into collision
with either of these cxpress trains, deliberately, as a
choice of evils, turned the points so as to send it on to a
branch line of railway from Ashton, which formed a
junction at this station with the main line, at the plat-
form of which branch line he knew that a train was
stopping for tickets to be collected. ‘The cousequence
was, that the engine ran into the stationary branch
train, and the plaintiff, a second class passenger in one
of the carriages of that train, received bodily injuries
from the collision, for which he sued the company for
compensation, on the ground of negligence, first, in not
having two men on the engine while coaling, and run~
ning it from the coaling to the engine shed ; and second-
ly, in Liaving the points of the sidings so arranged that
the engine must necessarily, in easc of accident to the
driver, pass on to the main line; and the fact of an
alteration having since this accident becn made, so that
a runaway engine would pass on to a supplementary
siding leading up to a ‘““dead end,” was urged as cvi-
dence of their previous negligence in this respect ; it
being admitted, on all hands, that the pointsman had
acted with great presence of mind, and for the best
under the cireumstances.

A verdict with damages was found for the plaintill, but
upon arule for a new trial on the ground that there
was no evidence of negligence in the defendants fixing
them with Hability, it was

Held, by the Court of Exchequer (Kelly, C.1B., and Bram-
well, Channell, and Cleasby, BB.), making the rule ab-
solute, that there was no evidence of negligence in the
defendants on which the verdict could be supported.
First, there being nothing dangerous or attended with
peenliar risk in the operation of coaling the engines,
and running them to and from the coaling and engine
sheds, and it being an operation usually well performed
by one man, the not employing two men to perform it
was not negligence in the defendants. Secondly, the
arrangetncent of the sidings having been used for fwenty
years without accident, the defendants eould not be
held bound to have foreseen the accident, or be held
responsible for it upon its happening, nor was the sab-
sequent alteration of the siding rails evidence of ante-
cedent negligence on their part in that respect.

[21 L.T. Rep., N. §., 261.]

This was an action brought by the plaintiff to
recover from the defendants damagesin compen-
sation for bodily injuries received by him through
the negligence of the defendants whilst the plain-
tiff was travelling as a passenger upon their line
of railway from Ashton to Manchester.

At the trial before Brerr, J., and a common
jury, at Liverpool, at the last spring assizes, the
following appeared to be the facts of the case:
— At the Miles Platting Station, on the defend-
ants’ main line of railway, afew miles from Man-
chester, where the accident happéned, there is a
Jjunction, at which a branch line of railway leads
off to Ashton, the main line running on in a
straight line to Rochdale. About 400 or 500
yards from the junction, and on the Manchester
side of the station, there is a siding running
from a point of the main line to an engine shed,
and. at about 200 or 300 yards from the said
point there is also a branch siding to a coaling
shed. A few yards from this same point there
is a signal and pointsman’s box, at which the
pointsman works the points, which are open to-
wards Rochdale, so that an engine runnivg from
the siding on to the main line would, unless the
points were turned, go on to the up line leading
from Rochdale to Manchester; there are also
points further on, on the main Rochdale line, by
which a train or engine can be turned from the
up to the down line, and there is communication
between the signal boxes at the various points.
The traffic at the station is very great, upwards
of 200 passenger trains, besides goods trains,
passing the station daily.
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The plaintiff was travelling in a second-class
carriage from Ashton to Manchester, and the
train by which he was travelling was stopping
for the purpose of the Manchester tickets being
collected at the Miles Platting platform of the
branch Jine from Ashton before-mentioned, and
some 800 or 400 yards from the spot where the
points from the sidings open on to the main line.

The coaling shed before-mentioned is the place
where the engines are supplied with coal, and on
the 20th October an engine which had just come
off a joarney had, in accordance with the usual
practice in such cases, been given in charge by
its driver and stoker to a servant of the com-
pany, whose business it was to see to the coaling
of the engiues. It had been coaled by him at
the coaling shed, and was slowly returning there-
from, and in the course of being taken by bim
from the eoaling shed siding to the other siding
leading to the engine shed. Iun the ordinary
course of things, the engine after coming from
the coaling shed would have gone along the sid-
ing, until it had passed the points of the siding
leadiog to the evgine shed, when it woald have
been reversed and backed over them into that
shed, but just at the moment when the man in
charge of the engine should have reversed its
action, he was seized with a fit and fell acvoss
the fcothoard of the engine in a state of insensi-
bility. The consequence was, that the engine,
instead of being backed into the engine shed,
proceeded onwards upon the siding towards the
points opening on to the main line at the moment
that a down express train from Manchester, and
an up express train from Rochdale were ap-
proaching the station at full speed on the up and
down main lines. At this juncture, the points-
man in charge of the signal box and points at
the part of the line, seeing the engine, with the
mau lying across the footboard, approaching the
main line of rails, and having but an instant
in which to decide what to do, came to the con-
clusion that the least hazardous and dangerous
course to pursue, was to turn the points of the
main line, 80 as to send the engine on to the
Ashton branch line, knowing that if any train
might happen to be there it wouid be either
slackening its speed, or at a stand still, whereas
if he had let it go upon either of the main lines
of rail it would infallibly have come into colli-
sion with one or the other of the before-mentioned
express trains travelling at top speed, when the
consequences would in all probability have been
far more disastreus.  Under these circumstances,
therefore, the pointsman deliberately turned the
runaway engine on to the Ashton branch. The
result of his so doing was, that the engine ran
on until it reached the spot where the train in
which the piaintiff was sitting was standing as
before-raentioned, and, coming into collision with
it, caused the injuries to the plaintiff of which
he complained in his declaration.

It appeared too that, since the accident, the
defendants bad altered the siding in question, so
that on leaving the coaling shed the engines now
run, not on the same line, but on a supplemen-
tary siding, leading to a “dead end,” where a
runaway engine would be brought to a standstill,

The learned judge told the jury that the lia-
bility of the defendants depended ou the regli-
geunce of their servants being proved, and that it

was negligence to do that which, under the
circumstances, was dangerous, or to omit to do
what ought to be done, but it was not negligence
simply to omit to do the best under the circum-~
stances. The question was for the jury; was
there any negligence in the pointsman, or was
there negligence in the defendants having only
one man to coalthe engine? The man had done
it for years, and, but for his unforeseen and un-
expected illness it would have been safely done
on this occasion. The company did not know,
nor was it proved, that he was liable to fits.
Then as to the siding, no doubt it had hbeen
altered since the acecident, but it was not negli-
gent in them not to guard beforechand against an
accident which could not reasonably have been
foreseen., L

The jury found a verdict for the plaintiff for
£110 damages, and 2 rale was afterwards moved
for and obtained by Manisty, Q C., on the part of
the defendants, for a new trial, on the ground
that there was no evidence of negligence in the
defendants to go to the jury, upon which liabili-
ty could be fixed on them, and also that the
verdict was against the weight of the evidence, .
and now

Iolker, Q C., and McQonnell, for the plaintiff,
showed cause agalast it, and contended that the
verdiet of the jury establishing negligence in the
defendants was well warranted by the facts and
evidence of the case. We do not complain of the
act done by the pointsman, for probably he did
the best thing which under the circumstances of
the moment he could do, for had the engine been
allowed to proceed as it was going it would have
gone on to the main Rochdale line and came into
collision with the Yorkshire express, and had he
turned it on to the other main lire of rail a like
result would have followed with the Manchester
express. The jury, however, considered there
was negligence in the company, and the plaintiff
says the negligence consisted in this; first, that
there should have been two men employed on the
engine at the coaling process. A man engaged
in such a job is very liable to become affected by
the sulpburous vapour arising from the burning
coal. By one of their printed regulations they
seem to provide against the very event of the
sudden illness of a driver of an eungine, by al-
ways having two men attached to the engine on
a journey, and it cannot be contended that, if
two men are necessary on an e¢ngine when run-
ping on the main line, they are not equally so.
when travelling up and down a siding, where if
the epgine runs away it must get upon the main
line. [BramwsiLn, B.-— You might almost as
reasonahly argue that there ought to be three
men on the engine in case two should fall ill at
the same moment | The second point of negli-
gence was inthe arrangement of the siding rails,
the points of which before the accident stood
always open on to the main line, bat which have
been altered since by adding a small sapplemen-
tary siding, so that an engine now running away
from the coaling shed would not get upon the
main line as it would previously have done, but
would run on until brought up at a «* dead end.”
This obvicusly shows whut the defendants should
have done hefore; the precaution is an obvious
one, and the defendarts as public carriers were
bound to use and adops every possible reasona-
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ble precaution against accident, and especially
at so dangerous and much frequented a part of
their line. [Bramwrin, B.—It is a mistake to
gay that because the company are wiser now they
were foolish before. Krivry, C.B.—You would
say it was the duty of the rallway company to
anticipate every possible form of accident ] No
doubt Brett, J., took a strong view at the trial
against the plaintiff, but we contend that it was
more, indeed that it was pecuiiarly, a question
for them, and that the verdict was right. They
eited Christie v Griggs, 2 Camph, 79, and the
observations of Sir J. Mansfield, C.J.

Manisty, Q.C., and Edwards, for the defend-
ants, conira, were not called on to support their
rule.

Keiry, C.B.—I am of opinion that the defen-~
dants’ rule in this case must be made absolate.
The jury, no doubt, have found that the accident
to the plaintiff was cansed by negligence on the
part of the railway company, but 1 think that
there was no negligence at all, and I must con-
fess that T see no evidence of any, It has been
contended on the part of the plaintiff that there
ought always to be two men on the engine, not
only, s is the case when it is being used to pull
or propel a train of carriages on the main line,
but on every occasion whenever an engine is
moved about on a line of rails, whether by itself
or attached to carriages, so that if one of the
men should happen to drop down dead, the other
may be at haud at once to take his place, and
thus the probability of such an accident as the
present happening may be avoided. But, if it
be that that is a necessary regulation in the
present case, I see no reason why it should not
be a necessary one in every imaginable case
where o man is employed in any duty whatever
about a railway. But we must use our common
sense in the matter. Now, in the present in-
stance there was nothing dangerous or attended
with any peculiar risk in the duty upon which
the man was occupied, although the learned
counsel for the plaintiff assumed, as a matter of
course, that it was an occupation very liable to
produce a fit of some kind. But surely it was
never heard that sickness of any kind was ever
prodaced by it. If then this be an operation
usually conducted by one man, and without any
ill results arising therefrom, it wovld surely bea
very strong thing to say that the not employing
two meu to perform the operation was negligence
on the part of the company. Thereis, I think,
pothing in that contention of the plaintiff. DBut
then it has been suggested that the siding
leading te the coaling shed should be so con-
structed that what is ealled a ¢* runaway engine’
could not by possibility get npon the main line.
Bat if it must be so in one case it must be 8o in
another. No doubt the company have altered
the mude of constructing the sidings. DBaut it is
a new mode of construetion, and I see noreason
for saying that there is not as much danger from
the one way as from the other. It is enongh to
sy that it is new. The old plan had been
adopted and used by the company for twenty
years, and no aceident had ever before happened;
and it appears to me that it would be most un-
reascnable to suppose that the company could or
ought to have foreseen this accident, or to hold
them responsible for it upon its happening.

Dramwernn, B.—I am entirely of the same
opinion, and am quite satisfied that this rule
must be made absolute. I ee with the Lord
Chief Baron and my brother Brett, and confess
that I cannot see any evidence of negligence in
the matter. Although I have no desire to ocen-
py time unnecessarily, I think that there are
matters of considerable importance involved in
this particular case. One of them is, that peo-
ple do not furnish evidenee against thewmnselves
simply by adopting a new plan in order to pre-
vent the recurrence of an accident. I think that
a proposition to the contrary would be harbarous.
1t would be, as I have often had occasion to tell
juries, to hold that, because the world gets wisor
as it gets older, therefore it was feolish before.
Moreover, I think that in such a case as the
present, an expert, if 1 may so say, some scien-
tific medical man, practicaily acquainted with
the nature of the daty to be perfurmed by the
engine man here should have been called to in-
form the minds of the court and the jury as to
the duty in question, and whether or not it was
a dangerous oue, and likely to be productive
through the fumes arising from the barning coal
of any attack in the nature of a fit, and thuat it
should not have been left to the bare statement
of the learned counsel. Here counsel on the one
side assert that it was a very dangerous occupa-
tion, and the counsel on the other side assert
the contrary. Who is to dec’de b- tween them ¢
But suppose that we were to hoid that this ver-
dict is right, and the Lancashire and Yorkshire
Railway Company were to do, what T think they
would not be blamable for doing, viz., to pub-
lish o new and increased tariff of their rates of
charge, and to say, ¢ Whereas the Court of Ex-
chequer have laid it down as law that two men
are pecessary on every engine, under all possible
or conceivable circumstances, where only one
man was accustomed to be employed before,
therefore we have raised our fares to such and
such prices, to meet the extra expense imposed
on and incurred by us in complying with the
decision of the court,” what, 1 wouder, would
people think of the Court of Exchequer then?
But there is another point to be noticed in this
case. Here it wag owing to the voluntary and
deliberate act of the pointsman himself that the
engine went in the directicn in which it did go.
Mr. Holker even, on the part of the plaintiff,
says that he does not blame the man for that;
on the contrary, he really thinks the man exer-
cised a wize discretion in doing what he did, and
that 1 think is quite true. But, nevertheless,
the man did it; it was his own voluutary and
wilful act; and if the truth must be spoken, T
cannot see what answer he would have had if an
action had been brought against him. He might
say, and no doubt with extreme trath, ‘it is a
very hard case, I did the best 1 could, and my
duty,” and no doubt it would be a very hard
case ; but the plaintiff might also truly say, 1
cannot help that, you ran over me, and bhurt me
very seriously.” Take thecaseof aman driving
a curriage through a street, and, to avoid a cer-
tain accident, he turns a little out of his course
and drives over A. and infl'cts upon him serious
injuries. surely A. might say to him, « Why did
you select me as the object to be driven over ?”?
Then it is said that people are responsible for
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the acts of their servants. Here I doubt very
much whether the pointsman had not the au-
thority of the company for what he did, for he
was not only doing the best he could to avoid an
accident, but the best probably for the property
of his employers, as the result of a collision on
the main line with the coming express train then
Jjust due, had the engine been permitted to pur-
sue its course on that line, would, in all human
probubility, have been attended with infinitely
more serious results. I have thought it right to
mention these points, for peradventure the case
may go fatrher, and I think there is a point upon
it in the plaintifi’s favour, though it has not been
discussed. DBut the present vule must be made
absolute, on the ground that the verdiet is
against, or rather without, evidence.

CuanNery, B.—I am of opinion that this rule
should be made absolute, on the ground that
there was do evidence on which vhe verdict can
ba supported. I think the pointsman was justi-
fied in turning the points in the way be did, and
that the railway company are not bound to war-
rant that the men employed by them on their
engines shall be free from attacks of illness,
With regard to the branch siding and its altera-
tion since the accident, it is not becanse the de-
fendants have become wiser and done something
subsequently to the accident that their doing so
is to be evidence of any antecedent negligence
on their part in that respect.

Cruasev, B.—I am of the same opinion. In
all these cases we are bound to look at the proxi-
mate cause of the accident , and, if that is found,
we cannot in general go beyond it. No doabt it
is & very hard case for the plaintiff, sitting quist-
ly and lawfully as he was in his proper place in
the railway carriage, that the points should be
deliberately turned so as to send the engine down
straight upon him; but so it is. That act was
the voluntary act of the pointsman himself, aud
was, as is admitted on all hands, the best thing
that could be done under the circumstances ; and
I have grave doubts whether the company could
be held responsible for an injury proximately
caused by such an act of their servant done
under such circumstances.. As to the other
question, namely, that the company have, by
subsequently altering the sidings, made some
evidence against themselves of previous negli-
gense, I agree with my Lord and my learned
brother that that is not so.

Rule absolute.

CHAXNCERY.

Marsmart v. Ross.

Trade mark—Word ¢ potent”—Definition of.

The word “ patent” may be used, in cerfain cases, although
the party using it has not, in fact, obtained a patent for
the manufacture of the article so said to be patented.

[21 L. T. Rep. 260.]

This was a motion in the terms of the prayer
of the plaintiff’s bill, to restrain the defendant,
James Boss, a shipping agent, from removieg or
parting with certain packages of thread, in wrap-
pers, bearing labels in imitation of the plaintiff’s
labels. The thread had been manufactured in
Belgium, and had been consigned hy the manu-

facturers, Messra. Dietz and Company, to the
defendant Ross in this country, for the purpose
of being shipped by him to Australia. The la-
bel which the plaintiff had adopted contained
the words ¢ Marshall and Co., Shrewshbury.”
¢ Patent Thread.”

The labels of ihe defeadants were worded,
¢ Marchal ; Schrewsbury.”” < Patent Thread.”
It appeared that the thread manufactured by the
plaintif wag not, in fact, patented: but it was
alleged and proved that the word ¢ patent” was
so used to designate a certain class of thread
well known in the trade; that that term had for
many years past been used by manufacturers to
distinguish it from thread of a geneval class.

E. E. Koy, QU., and A. G. Narten, in sup-
povt of the motion, contended that it was an
evident infringement of ihe plaintifi’s trade
mark, which the word ¢ pateat” implied ; was
deceptive in its character, and caused injury to
the plaintiffs,

Davey, contra, urged that the defendant was
in the present case only a simple consignee, and
could not be presumed to know anything of the
label in question as an imitation of the plaintiffy’
label. The plainiffs, in fact, had no right to
make use of the word *¢ patent” in reference to
the character of their thread, when no patent
had ever been granted in respect of it, and they
therefore could not have the relief by injunction
ag prayed.

The Vice-Cmawosnnor said, that the word
‘“ patent” might be used in such a way as not to
deceive anyone, or cause a belief that the goods
so called were protected by a patent He ine
stanced the case of ¢ patent leatber hoots.” In
the present case the term -¢patent thread” had
been 8o long used in this particular trade that it
might be said to have become a word of ¢ art.”
He did not counsider that there had been any such
misrepresentation by the plaintiffs in using the
term to prevent them from having it protected
by the injunction prayed for. There must there-
fore be an order for the injunction as prayed.

Order accordingly.

UNITED STATES REPORTS.

SUPREME COURT, UNITED STATES.
{#rom the Pittsburgh Legal Jowrnal.]
TroriNGTON V. Smrre & HartLey

The rights and obligations of a helligerent were conceded
to the government of the Confederate States in its mili-
tary character from motives of hrunanity and expediency
by the United States. To the extent of actual snpremacy
in all matters of government within its military lines the
power of the insurgent government is unquestioned.

Such supremacy made civil obedience to its authority not
only a necessity, but a duty.

Confederate notes issued by such authority and vsed in
nearly all business transactions by many milliong of
people, while ¢s contracts in themselves in the cvent of
unsucecesstul revolution they were nullities, must be ro-
garded as a currency imposed on the community by ir-
resistible force.

Contracts stipulating for payment in that currency caunod
De regarded as made in aid of the insurrection ; they are
transacticns in the ovdinary course of ¢ivil society, and
are without blame except when proved to hiave been
entered into with actual intent to further the invasion.
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Buch confracts should be enforced in the courts of the
United States affer the restoration of peace, to the ex~
tont of their first obligation.

The party entitled to be paid in these Confederate dollars
can only receive their actual value at the time and place
of the contract in lawful money of the United States.

Cuasg, C. J—This is a bill in equity for the
enforcement of a vendor’s lien.

It is not denied that Smith & Hartley pur-
chased Thorington’s land, or that they executed
to him their promissory note for part of the pur-
chase money, as set forth in his biil; or that, if
there was nothing more in the case, he would be
entitled to a decree for the amount of the note
and interest, and for the sale of the land to sat-
isfy the debt. But it is insisted, by the way of
defence, that the negotiation for the purchase of
the land took place, and that the note in contro-
versy, payable one day after date, was made at
Montgomery, in the state of Alabama, where all
the parties resided in November, 1864, at which
time the authority of the United States was ex-
cluded from that portion of the State, and the
only currency in use consisted of Confederate
Treasury notes, issued and put in eirculation by
persons exercising the ruling power of the States
in rebellion, known as the Confederate govern-
ment,

It was also insisted that the land purchased
was worth no more than three thousand dollars
in lawful money; that the contract price was
forty-five thousand dollars; that this price, by
the agreement of the parties, was to be paid in
Confederate notes; that thirty-five thousand dol-
lars were actually paid in these notes, and that
the note given for the remaining ten thousand
dollars was to be discharged in the same maun-
wver; and it i claimed on this state of facts, that
the vendor is entitled to no relief in a court of
the United States ; and this claim was sustained
in the court below, and the bill was dismissed.
The questions before us on appeal ave these:
Fivst, can a contract for the payment of Confed-
erate notes, made during the late rebeliion, be-
tween parties residing within the so called Con-
federate States, be enforced at all in the courts
of the United States? Second, can evidence be
received to prove that a promise expressed to be
for the payment of dollars was, in fact, for the
payment of any other than lawful money of the
United States ? Does the evidence in the record
establish the fact that the note for ten thousand
dollars was to be paid, by agreement of the par-
ties, in Confederate notes {

The first question is by no means free from
difficulty. It cannot be guestioned that the Con-
federate notes were issued in furtherance of an
unlawful attempt to overthrow the Government
of the United States by insurrectionary force.
Nor is it & doubtful principle of law that no con-
tract made in aid of such an attempt can be en-
forced through the courtsof the country whose
government is thus assailed. DBut was the con-
tract of the parties to this suit a contract of that
character—ecan it be fairly deseribed as a contract
in aid of the rebellion? In examining this ques.
tion, the state of that part of the couutry in
which it was made must be considered. It is
familiar history that early in 1861 the authori-
ties of seven States, supported, as was alleged,
by popular majorities. combined for the over-
throw of the National Union, and for the estab-

Jishment within its boundaries of a separate and
independent confederation. A governmental or-
ganization representing these States was estab-
lished at Montgomery, in Alabama, first under a
provisional constitution, and afterwards under a
constitution intended to be permanent. In the
course of a few mounths four other States acceded
to this confederation, and the seat of the central
authority was transferred to Richmond, in Vir-
ginia. It was by the central aunthority thus or-
ganized, and under its direction, that the eivil
war was carried on upon a vast scale against the
Government of the United States. For more than
four years its power was recognized as supreme
in nearly the whole of the territory of the States
confederated. It was the actual government of
all the insurgent States, except those portions of
them protected from its control by the preseuce
of the armed forces of the national government.
What was the precise character of this govern-
ment in contemplation of law? It is difficult to
define it with exactness. Any definition that
may be given may not improbably be found to
require limitation and qualification. But the
general principles of law relating to de facto gov-
ernment will, we think, conduct us to a conclu-
sion sufficiently accurate. There are severalde- -
grees of what is called de faclo government.
Such a government, in its highest degrees, as-
sumes a character very closely resembling that
of alawful government. Thisis when the usurp-
ing government expels the regular authorities
from their customary seats and functions, and
establishes itself in their places, and so becomes
the actual government of a country, The dis-
tinguishing characteristic of such a government
is that adherents to it in war against the govern-
ment de jure do not incur the penalties of trea-
son; and, under certain limitations, obligations
assumed by it in behalf of the country or other-
wise will, in general, be 1espected by the govern-
ment de jure when restored.

Examples of this description of government
de facto ave found in English bistory. The stat-
ute 11, Henry VII, C.I. (Brit. Stat. at large),
relieves from peunalties for treason all persons
who, in defence of the King for the time being,
wage war against those who endeavor to subvert
his authority by force of arms, though warranted
n so doing by the lawful monarch (4 Bl Comm.
77

But this is where the usurper obtains actual
possession of the royal authority of the kingdom ;
not when he has succeeded only in establishing
his power over particular localities. Being in
such possession, allegiance is due to him as king
de facto.

Another example may be found in the govern-
ment of England under the Commonwealth, first
by Parliament and afterwards by Cromwell as
Protector. * It was not, in the contemplation of
law, a government de jure, but it was a govern-
ment de faclo in the absoluie sense. It made
laws, treaties, and conquests, which remain the
laws, treaties and conquests of England after the
restoration. The better opinion is that acts done
in obedience to this government could not be
justly regarded as treasonable, though in hostility
to the king de jure. Such acts were protected
from criminal prosecution by the spirit, if not
the letter, of the statute of Henry the Seveath.
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It was held otherwise by the judges by whom
Sir Henry Vane was tried for treason (6 State
Trials, 119) in the year following the restoration,
but such a judgment in such a time has littie
authority.

It is very certain that the Confederate Govern-
ment was never acknowledged by the United
States as a de fucto government in this sense, nor
was it acknowledged as such by other powers.
No treaties were made by it. No obligations of a
national character were created by it binding
after its dissolution, on the States which it repre-
sented on the national government. From a very
early period of the war to its close, it was regarded
as simply the military representative of the in-
surrection against the authority of the United
States.

But there is another description of government
called by publicists a government de facio, but
which might perhaps be more aptly denomiunated
a government of paramount force. Ity distin~
guishing characteristics are (1) thatits existence
is maintained by active military power within
the territories and against the rightful authority
for established and Jawful government; and (2)
that while it exists it must necessarily be obeyed
in civil matters by private citizens, who by acts
of obedience rendered in submission to such

feree, do not become respensible as wrongdoers |

for these acts, though not warranted by the laws
of the rightful government. Actual governments
of this sort are established over districts differing
greatly in extent and conditions ; they are usually
administered directly by military authoerity but
thoy may be administered also by civil authority,
supported more or less by military force.

One example of this sort of government is
found in the case of Castine, in Maine, reduced
to a British possession (the War of 1812). From
the 1st of September, 1814, to the ratification
of the treaty of peace in 1815, according to the
judgraent of the eourt in the United Siates v.
Rice (4 Wheat., 253), <‘the British government
exercised all civil and military authority over
the place.” The authority of the United States
over the territory was suspended, and the laws
of the United States could no longer be rightfully
enforced then or be obligatory upon the inhabi-
tants who remained and submitted to the con-
queror. DBy the surrender the inhabitants passed
under a temporary allegiance to the DBritish
government, and were bound by such laws, and
such only, as it chose to recognize and impose,
It is not to be inferred from this that the obliga-
tions of the people of Castine, as citizens of the
United States, were abrogated. They were sus-
pended merely by the presence, and only during
the presence, of the paramount force. A like
example is found ix the case of Tampico, ocou-
pied during the war with Mexico by the troops
of the United States. 1t was determined by this
court, in Fleming v. Page (9 How., 614), that
although Tampico did not become a part of the
United States in consequence of that occupation,
still having come, together with the whole State
of Tamaulipas, of which it was part, into the ex-
clusive possession of the national forces, it must
be regarded and respected by other nations as the
territory of the United States. These were cases
of temporary possession of territory by lawful
and regular governments at war with the coun-

try of which the territory so possessed was part.

The central government established for the insur-
gent states differed from the temporary govern-

ments at Castine and Tampico in the circumstance
that its authority did not originate in lawful acts

of regular war; but it was not on that account

less active or less supreme, and we think that it

must be classed among the governments of which
these are examples. 1t is to be ohserved that the
rights and obligations of a belligerent were con-
ceded to it in itg military character, very soon

after the war began, from motives of humanity
and expediency, by the United States. The whole
territory controlled by it was thereafter held to

be the enemy’s territory, and the inhabitants of
that territory were held in most respects for

enemies. To the extent, then, of actual supre-

macy, however unlawfully gained, in all matters
of government within its military lines, the power
of the insurgent govarnment connot be guestioned,

That supremacy would not justify acts of hostility
to the United States. How far it should excuse

them must be left to the lawful government upon

the re-establishment of its authority. Butit made
civil obedience to its authority not only a neces-

sity but a duty. Without such obedience civil

order was impossible. It was by this government

exercising its power through an immense terri-

tory that the Confederate notes were issued early -
in the war, and these notes in a short time, be-

came almost exclusively the currency of the in-

surgent States. As contracts in themselves, in

the contingency of successful revolution, these

notes were nullities, for except in that event
there could be no payer. They bore, indeed,

this character upon their face, for they were
made payable only ¢after a ratification of a
treaty of peace between the Confederate States
and the United States of America.” While the
war lasted, however, they had a certain contin-
gent value, and were used as money in nearly
all the business transactivns of many millions of
people. They must be regarded, therefore, as a

currency imposed on the community by irresisti-

ble force. It seems to follow as a necessary

cousequence from the actual supremacy of the
insurgent government, as a belligerent, within
the territory where it circulated, and the neces-
sity of civil obedience on the part of all who re-
mained in it, that this currency must be regarded

in the courts of law in the same light as if it had

been issued by a foreign government temporarily

occupying a part of the territory of the United

States. Contracts stipulating for payments in

that currency canuot be regarded as made in aid

of the foreign invasion in the one case, or of the

domestic insurrection in the other. They have

no necessary relation to the hostile government,

whether invading or insurgent. They are trans-

actions in the ordinary course of civil society,

and, though they may indirectly and remotely

promote the ends of the unlawful government,

are without blame, except when proved to have

been entered into with actual intent to further

the invasion or insurrection. We cannot doubt

that such contracts should he enforced in the

courts of the United States, after the restoration

of peace, to the extent of their first obligation.

The first question, therefore, must receive an af-
firmative answer.

The second question, whethor evidence can be
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received to prove that a promise made in one of
the insurgent States, and expressed to be for
the payment of dollars, without qnalifying words,
was, in fact, made for the payment of any other
than lawful doilars of the United States, is next
to be concidered. It is quite clear that a con-
tract to pay dollars made between citizens of
any State of the Union maintaining its constitu-
tional relations with the national government is
a contract to pay lawful money of the United
States, and canunot be modified or explained by
parol evidence. DBut it is equally clear, if in
any other country coing or notes denominated
dollars should be authorized of different value
from the coins or uotes which are current here
under that name, that in a suit upon a contract
to pay dollars made in that country, evidence
would be admitted to prove what kind of dollars
was intended; and, if it should turn out that
foreign dollars were meant, to prove their equiva-
lent value in lawful money of the United States,

Such evidence does not modify or alter the con-
tract. It simply explains an ambiguity which,
under the general rules of evidence may be re-
moved by parol evidence. We have already seen
that the people of the insurgent States, under
this Confederate Gevernment, were, in legal
contemplation, substantially in the same condi-
tion as inhabitants of districts of a country oc-
cupied and controlled by an invading belligerent.
The rules which would apply to the former case
would apply to the latter, and, a¢ in the former
case, the people must be regarded as subjects of
a foreign power, and contracts among them be
interpreted and enforced with reference to the
laws imposed by the conqueror, so in the latter
case the inhabitants must be regarded as under
the authority of the insurgent belligerents, ac-
tually established as the government of the
country; and contracts made with them must
we interpreted and inferred with reference to the
condition of things created by the acts of the
governing power.

It is said, indeed, that under the insurgent
government the word dollars had the same mean-
ing as under the government of the United
States; that the Confederate notes were never
made a legal tender; and, therefore, that no
evidence can be received to show any other
meaning of the word when used in a contract.

But it must be remembered that the whole
condition of things in the insurgent States was
matter of fact; rather than matier of law; and
as matter of fact these notes, payable at a future
and contingent day, which has not arrived, and
can naver arrive, were forced into circulation as
dollars, if not directly by the legislation, yet in-
directly, and quite as effectively, by the acts of
the insurgent government. Considered in thom-
gelves, and in the light of subsequent events,
these notes had no real value, but they were
made current as value by irresistible force;
they were the only measure of value which this
people had, and their use was a matter of almost
absolute necessity, and this gave them a sort of
a value, insignificant and precarious enough, it
is true, but always having a sufficient definite
relation to gold and silver, the universal mea-
sures of value, so that it was easy to ascertain
how much gold and silver was the real equivalent
of & sum expressed in the currency. In the

TrorINgTON V. Syit & HarTLEY—COYNE v. SOUTHER.
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light of these facts it seems havdly less thah
absurd to say that these doliars must be regarded
as identical in kind and value with the dollarsg
which constitute the money of the United States,
We cannot sbnt our eyes to the fact that they
were essentially different in both respects, and
it seems to us that no rule of evidence, properly
understood, requires us to refuse, under the
circumstances, to admit proof of the sense in
which the word dollar was actually used in the
contract before us.

Qur answer to the second question is, there-
fore, also in the affirmative. We are clearly of
the opinion that such evidence must be received
in respect to such contracts in order that justice
may be done between the parties, and that the
party entitled to be paid in these Confederate
dollars can only receive their actual value at the
time and place of the contract in lawful money
of the United States. We do not think it neces-
sary to go into a detailed examination of the
evidence in the record in order to vindicate our
answer to the third question. It is enough to
say that it has left no doubt in our minds that
the note for $10,000, to enforce payment of
which suit was brought in the Circuit Court,
was to be paid by agreement in Confederate
notes. It follows that the judgment of the
Circuit Court must be reversed and the cause
remanded for a new trial, in conformity with
the opinion.

COYNE ET AL. V. SOUTHER ET AL.

A miortgagor or purchaser at sheriff’s sale, is not bound to
Iook beyond the judgment docket. All entsies thereon
arc supposed to be properly made by authority. A de-
feetive entry of judgment or unauthorized entry of satis~
faction, renders the prothounotary liable to any party in-
Jured,

Error to the Court of Common Pleas of Elk
county.

Opinion by Sgarswoop, J.

It is very important that bidders at sheriffs’
sales should feel well assured as to whether they
are offering to buy a clear or an incumbered title.
It is well known that the law as to them is caveat
emptor. As far as possible, the rules upon the
subject should be so clear and intelligible as to
preclude mistake if due diligence be used. In
regard to the lien of judgments, the judgment
docket has been provided, which as to purchasers
and subsequent incumbrancers, is intended to
afford them certain information. It is the credi-
tors duty to see that his judgment is properly
entered thereon ; and if there is any mistake, the
remedy of the party aggrieved is against the pro-
thonotary. Hence, a8 has been held, if the entry
is in a wrong name, 80 that those searching may
be misled; or if it is wrongly described as to
amount, or in any other material particular, third
parties will always be proteeted in acting on the
faith of it. There are few points in which the
cages are more clear and consistent: Blur v. Pai-
terson, 3 W. & 8. 283; Mehaffy's Appeal, 7 W.
& S. 200; Wood v. Reynolds, 1bid. 406 ; Mann’s
Appeat, 1 Bavr, 24; Hance’s Appeal, Irid. 408;
Ridgway, Buddg Co.’s Appeal, 8 Harris, 177 ;
Goepp v. Gardiner, 11 Casey, 180. It is said,
however, that the prothonotary had no power to
mark the judgment satisfied on the docket; that
the mortgagee was bound to look further, and
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ascertain whether it has been so marked properly;
in other words, whether the entry was true. The
argument would have great foree, if the prothono-
tary, in no case, had authority to enter satisfac-
tion of a judgment on the judgment docket. But
the prothonotary has such suthority. Not to
niention the Act of April 11, 1856, Pamph. L.
304, it will be sufficient to refer to the provision
of the Act, entitled ¢ An Act velating to the
satistaction of judgments in courts of record in
this commonwealth,” passed March 27th, 1865
(Pamph. L. 52), because it has a move direct ap-
plication to the case before us. It provides, that
when a judgment has been entered in any court
of record, ‘“and it shall appear, by the production
of the record, that the same has been fully paid,
under or by virtue of an execution or executions
issuned thereon, and satisfaction has not been
entered upon the judgment index or judgment
docket of said courty, it shall be the duty of the
Court * % ¥ to direct the prothonotary to enter
satisfaction upon the judgment index or judgment
docket, or the record thereof” Now, if there
had been an order of the Court pursuant to the
provisionsof this Act, noone can entertain a doubt
that the eatry upon the judgment index or docket
by the prothonotary, just as the entry was made
here ¢ Satisfied on fi fa.,” would have been per-
fectly regular and conclusive as to all thied per-
sons, to whom the judgment itself, regularly
docketed, was constructive notice, and who, there-
fore, weve bound to search. Finding the judg-
ment marked ¢“satisfied on fi. fa.,” they would
have a right to conclude that it was so marked
by the order of the Court. It would not be in-
cumbent on them to search further to ascertain
whether there was any record of such an order.
If false, and made without authority, the pro-
thonotary was responsible to whatever party
might be injured thereby. The commoen pre-
sumption in favor of the lawfulness and regu-
larity of the acts of a public officer applies here
in all its force, omnia presumuntur rite esse acla.
1t is especially necessary that the judicial records
of the country should have the benefit of this
rresumption in favor of those who are entrusted
with the duty of making them up. To hold the
contrary, would be in the teeth of the familiar
principle, that a record imports on its face abso-
lute verity; otherwise, the Act of Assembly of
March 29th, 1827, sect. 8, {Pamph. L. 155),
which requires the prothonotary of every Court
of Common Pleas to keep a docket, to be called
the judgment docket, instead of a convenience
and security to the community, would prove a
snare. It is manifest, as Judge Kennedy has
remarked, that the great object of having this
docket is to promote the facility and certainty of
ageertaining whether there are judgments against
a particular individual, and what are their
amounts: Bear v, Patterson, 8 W. & 8. 287. Now
it will not be pretended, that a person wishing
to purchase, and desirous to know how much he
may safely bid, who finds on the docket a judg-
ment prior to a mortgage, is obliged to look fur-
ther, and assure himself that it is in fact a judg-
ment entered by the Court or by its authority ;
neither then ought a mortgagee or subsequent
incumbrancer, who is equally interested in de-
termining how to bid, in order to protect himself,
when he finds an entry of satisfaction apparently

regular, bound to go further and inquire whether
it was made by order of the Court. This disposes
of the first and second specifications of error, and
reanders any consideration of the third unneces-
sary.
The fourth error assigned is in these
words: ~ In rejecting the testimony of J. L.
Blakely, Esq., embraced in the offer of defend-
ants below, which is the ground of the bill of
exczeptions sealed for defendants. This error is
not assigned aceording to the eighth rule adopted
at Pillsburg, Sept. 6th, 1852, 6 Harris, 678. It
should, therefore, in strictness, ¢ be held the
same as none.” The offer, however was rightly
rejected. It was as follows: defendant offers to
prove by this witness that he gave notice to Mr.
Soutner, one of the mortgagees, on the day when
the rule (that is the rule to show cause why the
entry of satisfaction should not be stricken off)
was applied for of such application, and that the
judgment was in fact paid. Let us see in what
position the mortgagee would be placed if he was
bound to pay any attention to such a notice. If
he assumes that the judgment was not paid, and
that of course the lien of his mortgage would be
divested, he must bid at least to the full amount
of the prior judgment and costs, and as much
more as he chooses, so as to cover his mortgage,
and if the property is kuocked down to him, he
must pay the money to the sheriff. If, when the
fund comes to be distributed, it should be proved
that the entry was right and the judgment paid
and satisfied, then he must hold subject to his
own mortgage, which would of course be merged,
and the whole fund would be applied to satisfy
subsequent incumbranees, or go the defendant.
In other words, he would lose the whole amount
of his bid. DBetween two stools he must fall to
the ground. The position of the mortgageo is
peculiar in this, that he must decide at the peril
of loss. PButif such auotice were publicly given
at the time of sale, and it was to be held that
bidders would be affected by it, though in the
face of the record, would any man of ordivary
prudence be willing to bid a fair price when the
danger of loss would be so great, and at best, he
would only be buying alawsuit? The cases cited
do not sustain this assighment. In the York
Bank's Appeal, 12 Casey, 458, it was held, that
if a subsequent incumbrancer have actual notice
of a judgment defectively entered on the judg-
ment docket before hisrights attach, it is equiva-
lent to the constructive notice of the prescribed
record. That is certainly an entirely different
case from this. The incumbrancer having such
notice, has a right to refuse to give credit to the
debtor. He need not encounter the risk. To
the same effect is Stephen’s Hrxecutor's Appeal,
2 Wright, 4. In Magow v. Garrett, 1 Casey, 819,
it is true that My, Justice Knox, in delivering
the opinion of the Court, said, “‘as the record
showed the Pearson judgment, at the time of the
sherif’s sale, to be an exisiing lien equal in point
of time with the mortgage, and as there was no
evidence tending to prove notice of its entire pay-
ment to the purchasers, the Court of Cowwmon
Pleas properly held that the estate sold passed
into the hands of the sherifi’s vendees discharged
from the mortgage lien,” Dut that was a mere
extra-judicial dictum. There was no evidence
of notice in the case, and of ecourse, the guestion,
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Digest of QuEnec RePorTs—REviEWS,

whether it would have made a difference, did not
arise.
Judgment affirmed.

—Philadelphia Legai Intelligencer.

DIGEST.

DIGEST OF CASES REPORTED IN THE
PROVINCE OF QUEBEC.

ACCIDENT.

Held, that in an action for damages (under
C. 8. C. Cap, 78) for the death of & relative
killed by accident, the relationship must be
established by legal proof, and special damages
must be alleged.—Francois Provost el wx. v.
William Jackson et al., 18 L. C, Jur. 170.

Joint 3rock CoMPANY.

II:ld, 1. That subscription for stock in a
Railway Company may be conditional.

2. That until the fulfilment of the con-
dition imposed, no action at law would lie in
favour of the Railway Company as against the
subscriber.— William H. Rodgers et al. v. Fran-
cois Laurin, 18 L. C. Jur. 175.

COBPORATIONS.

Held, That by the laws of the Province of
Quebec, Corporations are under a disability to
acquire lands without the permission of the
Crown or authority of the legislature, and
therefore a foreign corporation has no right to
hold lands in the P.ovince, without such per-
mission or authority.—7%e Chaudiere Gold
Mfining Co. v. Desbarats et ol , 48 L. C. Jur.
182,

SeRVICE OF PROCESS.

Held, That service of a writ upon the clerk
of the Recorder’s Court at his office attached
to the Court, during office hours, and whilst
hie is engaged in his official duties, but not ¢
Vaudience, is a valid service.— Wilson v. Ibbot-
.son, 13 L C. Jur. 186,

CrIMINAL Law.

Held, That an indictment signed by an
advocate prosccating for the Crown and as
representing the Attorney-general for the
Province of Quebec, and not as representing
the Minister of Justice of the Dominion, is
valid.—Regina v. Jokn Downey, 18 L. C. Jur.
193.

REVIEWS.

Harrison's Commox LaAw Procmpure Acrt.
2nd edition. Toronto: Copp, Clark & Co.
The third number brings this work as pub-

lished, down to section 204 of the Common

Law Procedure Act. Great care is evidently

being taken with this most valuable work, so

as to make it as correct and reliable as possible,

We shall be glad to have it complete. The

necessity for it is more apparent with every

page that is published.

TaE NvesTIcATION OF TiTLES TO Esrarms ix
FEE SIMPLE, by Thomas Wardlaw Taylor,
M. A., Barrister-at-Law, Referee of Titles,
author of “ Chancery Statutes and Orders,”
&e.  'Coronto: Adam, Stevenson & Co.,
Law Publishers, King Street East, 1869,
We are in receipt of this book, but must de-

fer further notice of it until next month.

Law Macazivg Axo Law Review.
ber, 1869. London: Butterworths.

The articles for this quarter are the Penal
Code of New York ; on Primogeniture ; Foreign
Debtors in England; Imprisonment for Debt ;
Suggestions for the Irish Law Bill; on the
Turnpike System ; on Reform in the Law
of Patents; Naturalization and Allegiance ;
Rights of Colonial Legislatures; State Appro-
priations of Railways, &c.

Novem-

Axericany Law Review. October, 1869. Bos-
ton: Little, Brown & Co.

This number contains articles on Govern-
ment Contracts; The Senatorial Term; the
Alabama Claims (which we shall reprint). The
leading case in England as to the extent of the
Liability of Common Carriers of Passengers,
is reprinted from the Law Times Reports with’
a note by the editors, referring to some Ameri-
can decisions on the same subject. Then fol-
lows the Digest of the English Law Reports,
Selected Digest of State Reports, &c. This
publication is a mine of wealth to the Ameri-
can lawyer, and much that it contains is al-
most of equal interest to us. With the Octo-
ber number was published an index to Vols.
I. IL. and TIL of the Review, with a Table of
Cases. This will largely increase the value of
the work.
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REvIEWS—APPOINTMENTS TO OFFICE.

Tue CaNapran TrLustraTED NEWS. Montreal :

George Desbarats.

This is as creditable a pictorial as most pub-
lications, and we wish it entire success. Much
improvement is manifest in the engravings
since it was commenced, and we have no doubt
that if a liberal encouragement is given to the
proprietor and publisher, he will make greater
efforts to ensure success, The reading matter
is very good ; it seems to be got up in geood
faste, and in this it is a marked contrast to
the filthy rubbish that comes from the South
of us, in the shape of pictorial newspapers.

Usirep Stares Juprcran SysTeM—RECENT
Cuaxge.—DBy an act passed at the recent session
of Congress the Supreme Court is to consist here-
after of nine judges, six of whom shall bea quo-
rum. The actalso provides for the appointment
of a circuit judge in each circuit, with the same
powers as the judges of the Supreme Court now
have on circuit. The Circuit Court is to be held
by the judge of the Supreme Court assigned to
the circunit, or the circuit judge, or the judge of
the District Court, or by any two of them sitting
together. We do not perceive that the jurisdic-
tion of the Circuit Court is in anywise affected,
the sole purpose of this part of the act being ap-
parently to relieve the judges of the Supreme
Court from the pressure of their present circuit
duty.

But the feature of the act which attracts special
attention is a clause providing that ““any judde of
any court of the United States who shall, after
having attained the age of seventy years, and
served for the term of ten years, resign his office,
shall theveafter during the rest of his natural
life, receive the same salary which was by law
payable to him at the time of his resignation.”
This we believe is the first provision ever made
in the United States for a retiring pension for
these who have devoted themselves to the public
gervice. Regarding it as we do, as a decided
step forward in civilization and good government,
we trust that it may be a permanent portion of
our judicial system.—American Law Register.

Tur Housz or Lorps.—The removal of Lord
Staniey to the House of Lords will add to the
debating power and statesmanship of an assembly
which is already unrivalled for the eloquence and
administrative capacity of its members. The
politician will be struck with the appearance of
the 15th Earl Derby, the Marqguis of Salisbury,
and Lord Cairns on the Opposition benches in
the Lords. All these are in the foremost rank
as Parliamentariavs and administrators. On the
Ministerial side are the veteran Earl Russel, the
accomplished tactician Earl Granville, the ripe
diplomatist Lord Clarendon, and the Duke of
Argyll.  Earl Carnarvon, Earl Grey, Bishop
Magee, and many others, are noted for their le~
gislative ability or their oratory. Lord Cairns,
Westbury, Penzance, Hatherly and Romilly con-
stitute a legal junta of unsurpassed brilliancy.

Shall we deplore or rejoice in our hereditary and
legal system which erowds the House of Lords
with men of pre-eminent talent? Lt depends upon
whether we utilize the force in the Lords or suf-
fer it to lie waste. . In the Lords there are some of
the first and best meu in the couatry, ready and
anxious to devote themselves to the service of
the country, and all that we have to do is to
divide the business between the two Houses, which
may be done without in the least interfering with
the real or assumed privileges of the Commons.
If the recommendations of the Select Committee
are acted upon the Lords will not be idle; the
arrears of business will be cleared off; important
measurss such as the Irish Church Bill and the
Irish Land Bill will not stop all other legislation ;
and the great ability in the Lords will not be lost
to the country, but on the contrary will be turned
to excellent account.—ZLaw Journal.

John Scott, after his great argument in 4ckroyd
v. Smithson, became a favorite with Lord Thurlow.
On one occasion, after Richard Pepper Arden,
afterward Lord Alvanley, whom Thurlow disliked
exceedingly, made a very able argument before
him, Mr. Scott rose to address the court oo the
same side, and his Lordship said, * Mr. Scott,
T am glad to find that you aré engaged in thig
case for [ now stand some chance of knowing
something about it.”— Bench and Bar,

Oune day Lord Alvanley, Master of the Rolis,
sent his respects to Lord Thurlow, regretting that
extreme indisposition prevented him from sitting
that day at the Rolls. ¢What ails him ?”” roared
Thurlow to the bearer of the message. ¢If you
please, my lord, he is laid up with dysentery.”
*Confound him,” exclaimed his lordship, «*let
him swallow an act of parliament. He’ll find
nothing so binding.”’—1bid

APPOINTMENTS TO OFFICE.

DEPUTY CLERK OF THE CROWN.

JAMES CANFIELD, of the Town of Ingersoll, Esquire,
to be Deputy Clerk of the Crown and Pleas, and Clerk of
the County Court of the County of Oxford, in the room and
stead of William A. Campbell (temporarily acting) resigned.
(Grazetted October 16, 1869.)

CORONERS.

FREDERICK WILLIAM STRANGE. of the Village of
Aurora, Esquire, M.D., to be Associate Coroner within and
for the County of York. (Gazetted November 20, 1869.)

DANIEL JOSEPH KING, of the Village of Canonbrook,
Esquire, to be an Associate Coroner within and for the
Connty of Perth. (Gazetted November 27, 1869.)

GRORGE ROILTON, of the Village of Bothwell, Esquire,
to be an Associate Coroner within and for the County of
Kent. (Gazetted December 4th, 1869.)

CHARLES SAMUEL HAMILTON, of the Village of Roslin,
Esquire, M.D., to be an Associate Coroner within and for the
County of Hastings. (Gazetted December 18th, 1860.) |

HENRY ADAMS, of the Village of Embro, Esquire, M.D.,
to be an Associate Coroner within and for the County of
Oxford, (Gazetted Docember 18th, 1869.)
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When agent of PaYee 0f NOG.uie veeerssseers s sesvnnver covsersensesson seerss cosmas sesnsesresor sre

Bankers—
AS Zratuitonts BaIlees wu i iivsseeeriersreseeaeesesserenscnr sbears cen sue eesser sesesones amns

Liability for forged drafts.........

wrvaseave ae

Resrce Thasarany BEeusk  mear

Bar—

Calls to the—Hilary Tertn, 1869 ..ccvurerseersrsvevesossrorse
Easter Term, 1869......
Michaelmas Term, 1869,

AburauBen e ess elese sesessestisnseurn e

Barristers—
Their privilege from "arrest considered. . ... useeseessevesssesase

Persons representing themselves t6 be. . venvirineve ones
Bench and Bar—See Correspondence.
Bill of sale—

Bona fides, of in80IVEBCY. . vveesers serereee wr
Breach of covenant—

Administration—Liability of eXecutorS...aueees verresse corsmsrrsnn cot e nasse sesras sesaneans
Calls to the Bar—=See Bar, calls to.
Campbell’s Lives of the Chancellors, commented on weeveree wversrens sivers see
Canada Gazette—

Puoblication of insolvency noticeS..cuueum evrverrerceurs ovens
Capital punishment considered ......

Carriers—
Liability of Railway Co. for personal or ordinary luggage ......

Railway Company-—TPersonal 1uggage. v ierane
Certiorari from Division Court....

Chambers—
Common Law—Editorials o secorsserssaanens

Chamberdecisions.—
Allan v, Andrews—Commission to examine Witness ..oceerssonsorvenveenne
Bank B. N. A. v. White—Taxation—Revision—Explanatory afidavit wereieerrenienee
Barber v. Armsirong-—Replevin......
Boyd et al. v. Haynes— Attachment of debts. veeeeevreorvvens vevann
Campbell v. Matthewson—Ejectment ...oeuuvs ..
Cooper. v. Watson—Declaration «. seeveeces covesssvincrsnssesonnsaser araos v ns
Cushman et al. v, Reid—Trial of Superior Court case in County Courte...cveeresernen
Daovis v. Weller—Staying proceedingS e ceeeers s sorsanar cxsrssnse srsrunres sesssssoessnssnnns
Davy, Be—Co8t8ue srserrsn. vueresonsarsrrsressansessosaesocsasssnensssusnne
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Chamber decisions—( Continued)
Digmond v. Gray—Change of VENUe .......eseinsesverinssisins cvvonens covverren nonvis snane 95
Donnelly v. Beld—Tlea in abatement, coeve vveneone voeien cenvinconinvin i snennae srasns o e 126
Fitzsimmons ¥. MeInbyre—Prohibition ueeeue s s sssser ssrers srar csssessus sen ars sresrs ronnes 208
Hicks, Re—InS0IVeNCY vvoveeverieinnes ennieins cotrinmnsniiirans sroees mecssonns convns e seasnasas ves
Holmes v, Reeve—CertIOraris vivieusee covvveses tes senne svsessor snanersis ssenes soeras sse sevans seeree 156
MeGregor v. Small—InsSolvency . eeeerees convnerievincenvernes sveasn s
Moore v. Price et 0l —C08tSuuerrurieennns tereseeerers enstee s renase caeaeen: seeenvene susnrs
Morris v. Leslie—Prochein amy—Securlty for COSTS. . S I .. 818
Neil v. McLaughlin et al.—Administration Bond .,
Purcell v, Walsh—Assault—Several pleas ...c.veeeciana.
Quebe DBank v. Gray—Notice for jury—Similiter..
Regan v.4MeGreevy—Turisdiction—Privilege.........
Regina v. Mason—DBail..... o ecevrieeveciereneen voe 205,
Regina v. Mullady et al.~—Bail..cicivee crrens ocenavosnan, 19
Regina cx rel. Arnold v. Wilkinson—Munieipal election..... . vevrennene IO
Regina ex rel. Flueit v. Qauthier—Municipal eleetion.. wiveeise coevanes 70
Regina ex rel. Flueit v. Semandie—Municipal election. .ccevees serere veree 69
Rumble v Wilson—Contract or Tort—Jurisdiction ... .comowee vu e 97
Sharp et al. v. Matthews—Insolvency...coees weserese covenss w 97
Strachan v. Howcutt—Law Reform Act, 1868 e sen . 40
Summerville v, Joy et al.—Notice of trial by prowso. . 268
Synge v. Aldwell—Notice for jury .. sen reesee e isnenene erersaesrenns . 159
Laylor v, Grand Trunk RazlwaJ—Servxce of ert of summons.. . 18

Wallace v. Acre—Ejectment—Striking out defendant....... ... 818
Walkem v. Donovan—Entry on issue—Law Reform Act.... reeres secar swaes , 181

Chancellorg—
Lives 0f the ...esiscseseerunsistintnnn saeans sen ss et it e e s vernsnne e 38, 64, 93

Chancery Practice—

By Mr. Leggo ..ccovvvresinnserenes ansnee
Chancery Spring Sittings, 1869 .creeeevvercerens
Change of Venue—See Venue.
Charitable Trust—

Perpettuity. wivuee severs torroesversaramsnsiuencesorsoransans tosaasaoe enarassnnsns vasosssnnvanseenesnse 315

Children—
Custody of—American JUdZes...ve s vorreveniniirionn i riaiisesiee veresneveenns 179

Circuit Leader—An 0lde.. ... cessnsione covesenns sravernosseess et erareeevee eent aneeesvensesvoeansens 1T E
Circuits for Spring of 1869..cuaess v rvrieniiniirnias cesees SR 131
Cireumstantial evidence—

CoONVIOLION TPOM. teusenvinaesensenrrnsennen saesessrsseenssconrenvuntonsns snesoncnnsas sanvsnnss snorecres B8

Citation—
Not necessary to compel delivery of account to administrator ...o.oovevvii e vvvee e 18

e 70
.. 181

certaee e DD

Code—
Penal, of NeW YOrK. . ioveveeerecoinnntornenionser tenes anernvsnsinesessossettnosnesasssesnnsnesesses 89

Codicil— .
Presumption of reVOCationeeieiie corseeses nernuise sev s sen svsss svnastase covsinvns vas senonenensae 260

Colenso, Bishop—Case of, considered .eeciivueservsrinrmrmiimeiiin v e i sncsnconnee 173
Commmission to take evidence—
Costs of professional assiStance... wseessve sosser o exsean strrun s eeriensesssnnnasncassananenses 189
Committal of TNSOIVENT. cer terveraes torser ses s arnunssetersserses sesssnnee sossessersassrare , 180
Common Carrier—
Personal luggage... .eeeeee.
Common Law Chambers ACt sovivee seares voenresee soresvaes son s
Necessity for changes considered........
Common Law Procedure Act to apply to dower Suits. «vseueee vorvsensevenrmn cvensn ©osensons wonvveannaen 12
Composition and discharge—
Deed of —Non-assenting Creditors. e v seeeseesessarsessessnecosarssersenssane seenvesnesvenen 202
Compulsory liquidation—
ATBAAYIE FOX vee e nre rearsesenertane tovese e sesnasen sesrsssne cavosenss enssintonves sonsesansons tonvnence 97

eeees 188
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Computation of tHNE. weeerseevirinriiirnrionannsnnietins oses vanssenns s ot erans
Conflict of Laws ....... RN
Congregations—Rights of —Dissenters ..o ueees coviivins sveenan
Contempt of Court—
Co8tS—J0ULNAIISES wiverace cerseerne ventnssns susunnnussos ser sorereses srssnens
Contingent interest—
Will—Marriage articles ...
Contingent remainder ....c.ueesvievissuo s sse vee o
Continuing GUATANLEEC.cvereerres sreviesns taennvosuan sas soses tetsassae

Contract—
Botween relatives—U. 8. decision .. eeceerervorseeionsenvescoriassnssvnanssrrsenssesosseesscess 46

Entered into on faith of another’s representatlons B RO Tpo 121
In restraint of trade.. [ 219
Or tort—Jurisdiction of D1v1s1on Court e tne e reressaseben e ine e
Payment to be made in currency of Confederate States e
‘Conveyances—
Act as to short forms of—Editorial 0n | vevviies it s s s e e e 8D
Corporate Seal—
To distress warrant of corportion aggregate. wvrm i eim i i, 16
-Corporation Aggregate—
Seal to AISLress WArrAt... coecesessveseessmanm sorvesvesies v it incess enens ceerrecesenineneeresnse 16
Promissory DOte 10 .eeeseres versessrnnes ssssenorsuevenreennsvas sessunsss voresnsessnvas senseesunvsnne 19
:Correspondence—
Articled Clerk—Examinations, veeveeees sessescorseesennininevnn cosrueens ven
Military School... et i e aas sesess ceseseess aee verese 200
Attorneys’ fees to, in Division Courts .27, 52
Attorneys—Persons representing themselves t0 bl wiiiiviesiiinennenn revrm aenaneeee 195
Barristers and Attorneys—Persons representing themselves to be FRTN . 1956
Chairman and Justices at Quarter Sessions.. 26
Clerks, articled—Examinations ofi.. . cees s « 54
Division Courts—Fees to Attorneys ifl....vveeviiieevn . b2
Division Court Bules—Remarks 0Nl vaiisee vesve vrevenins cveanever snssvrsee vee sea sesves corcrccss 228
Examination of Articled (1erkSu. vieeerierneiinraserssesvnsvenernere voovncevesn corrassen reoes veee 04
Law tricks—Sharp Practice. ... et crrsvoses covereeervensesserses seesersnnsersesonsos serovnses os 167
Marxried women-\[ortgage—Power OF B581€.« 1osaserve seveen sornse correaes ars sesser sosse corens 100
Military Sehool—Students .. . ceees seeves ceranssseer it sessiases soesissee seares ssnaos os srasenaes 280
Professional etiquette. . s weicssee cosvorersvorsos cac sortunannars serane 1ssnnanss sovens senvar soeesssas 20
Bigning final judgment and issuing executxon in two AATS. vevensveeres seorenses asirncve e 167
BUDDOCTAS 1 raeearean snsrnvas aes sas ane aes tes tee aessas aransssossesmnenes suasstessnsassveassssan covavnane 111
The rights of Attorneys to fees in D1v1swn Courts reveess eenvencesesssasersenassecnns D2
TWALLS AL trvcvrruernncornes cunneesonses tensaevenans sorarunns cerernonns 167
TWOIEN’S FIGNES « couserves sossnenrnses sosne vanasssnsssesssanevossnsssssnss sosusassssonronsnssee sveas O07

.- ..209

Costs—

Between country principal and town agent....eis woveevinissverisnnne
Qf mortgagor—Mortgage to lunatic—Reconveyance
Sheriff’s Court..
Taxation of...veeeee.
Rule silent as to ..oevient
County Counecil—
Bqualization of ASSESSIMENT .uuieeseerssirrisnrrasessenss cerrern sorns vivessensneessessaesersenans 181
- County Court—
Order t0 TrY Il coevesene seevenusronsonsnne cenert rorans sotanraes sunsoresases ennene . 24
Law Beform Att, 1868 .vieerisueverveceessenssssss s rnose anner aseasesessssoneasssrsenrasssceces O
Judge of, may try Superior Court cases in, Without Jury...coueverissinnenns weasnanenes 207
Right to try certain Superior Court cases Il vvuvvverervanr sesuresetsinae e sorssrssearecarcon 207
County Judges—
Criminal Courtd—Editorial 0n i severraessersisssseasstnenesecsernee senssnsonsen seser snesosaes 261
Liate Act TeSPEOING cusrerecsrevarrissns sesnisseroversistsssnssserssennssessr 200

ceveaasacervessaecun




INDEX.

841

County Judge—
Right of, to strike out issues which oust his jurisdiction.......c.eeeune. ..

Covenant—
Breach of—Administration—TLiability of EXeCULOrs.. wevivuse revrer voeeeraes consonses soseee

To devise—Marriage articles—Vested or contingent interest ........ees seee

Criminal Courts—County Judges—See County Judges’ Criminal Courts.

Criminal Law—
Application for baili e v eiires verer e triessser trnes ves wriesearrerans verreees sessuneenses vns
Assault, several pleas.coivve v viirenves v ssrees ci rereenee b eeeurasntes serasyoer ue mouesas mraoes
Circumstantial evidence........ b evar s seresens reeneiane eveen cavann tetenn enann serevenan ses venas
CommMOn 2SATIE. ceevesvete nevravres vurssnane veses sensor a0t s seeunnner seenanvraes ses reae reaan o
Dying declarations ... v seeververosy irvensvessas soests osencsmsns tasaer vrmons sesven s covncomn ona 160,
Misdemeanor . tean are teabar secsensun ses nes TeRAKe SHASSeETS Shete Fuasuu oinsassestes he cauner nes testhe
Murder—Ewdence——Dymg declmatmns O U PP
Act respecting Vagrants ............. [T .
Act ag to Summary Administration of Crlmmal Law
Act oganizing County Judges Criminal Courts ... crveveesvvvverveevetveevanvnnvosvusvns

Criminating Interrogatories. s weorerranses sverne ossvnes s serons cosnes

Curious tenures in England.........uue.

" Currency—
Of Confederate States of AMErica....ccius cvrervercossnenneortns osrrnes corevvses socsns esseesue
Damages—
Measure of, in action on Administration bond, on breach for not administering
Deceased persons—

#PBTaet 1ue MR assiew¥et Bes NeEeetIRe en IUeIDAREL <HeBRAN: 4oe vas sen 488 04d eny any

Proposed Act t0 realize debts Out Of €SALE OF ...eves ververse cvur: won rverencessssessnsam ens S

Declaration—Not founded on writ of sUummons ...iveeee vees
Deed—Construction—Intention .. . e
Defendant—Affidavit of one can not be read agamst others.
Devise—See Will.

Dissenters—
Dismisgal of MINISEEIS. ceeee sveveerve seererarsorinienrsses  rfaes sossss ronvrnsnerassnssnasorss

Distributions—
Decreo of —Breach of bond for not distributing « covemeeeeiesveeieeser e sovies vevearsen,

Distress—See Landlord and Tenant.
Division Courts—
Attorneys’ fees IM . veescuor reosrruiries s s ven tensan srnees mosesnen saenes
Jurisdietion of—Contract or tort G resese e raneerees e tes barecer asces sesvan weesaserieecar s
Rules—Remarks Olli.ses ceeses cen et e conascone nrssenss sonaneses soseassessos sosvuessosss rosess sanns
Dower—New Act TeSPECtiNG . e sicrerees en trianniestvesarvse tes serest ne vassse 1o voesnt venanvenses sarraves sasser
Actions commenced not to be affected DY .c.iiies voaiiver st sneriiireveaves renen s
Action to be commenced by Writ 0f SUMMONS.c. cvuruies vieiisierernneeies ver vanaos
Appearance to be entered ..ivee seece wasecass vorvevis ieerann saee sean
Common Law Procedure Act to apply, in certam CABLS arsneon e warsrons saeens
Declaration t0 be flled.. reiveerrrve veriasenser svvenine os merersre crnsiniirsnnes
Former Dower Acts repea.led......l.................,............ e eas
Not recoverable out of unimproved 1ands. .coeeuiiiiiire vnnnanne coe crnene seneer van
I8 XetroSPeELIVe.. et ier ieiire citer s ur e ree snn re e ne e s e st ere e ne veea e

.ons

Drafts— .
Forged—Bankers’ liability for. .ivvve viiveninveniosviorneervervnn e

Draper, Hon. W, I,

Appointment as Chief Justice of APPeal. ieeeeruas varsraerierans teine cevsenversencenras sons
Draper, Judge—

Notice of death 0f. i coveue oottt i seerie it e e et s e e e s de e e s
Duress may avoid marriage in the States ...... [ creeveren venne veee rrene veue eees bes aessens 1
Dying declaration... . cee e s veisisuneiee cosinever sorves consss soresass svinn see nesnses

EDITORIALS—
Act for quieting titles......... ...

A few words about Barristers...
Appearance, notice of ...eeeueaee
Appointment of Mr. Galf.ccciieiiiiiierenvosservens oo resstedavenncos soesanans es aunen
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Eprrorians—(Continued)
Arbitration, a fow WOTAS 01 vucvierreirsun o tervensieennsen vorarone teeess vaeene rasenenen con van e
Bills before the Legislature
Chief Justice Richards...
Common Law Chambers
County Judges’ Criminal Courts
Court of Queen’s Bench.,..ceuveenn. v rersren s e nee s
Crime —New law for the more speeedy tmal of persons charged W1th
Criminal Courts of County Judges. ... evevece cuavieren
Criminal Laws.. e sesrenes vesresveraanaanasersvenses
Droper, Chief Just10e~—Appomtment to the Court of Erl or and Appeal
Draper, Judge, death of... e ueriesens esungseeres seeeen ves satenere brses basnan
Elective Judiciary...
Error and Appeal Act v
Fees to Attorneys in D1v1swn Coux ts veon
Grand Jury of Norfolk—AdIress to Chief Justlce chhards Cresenrnees
Increase of salaries to Superior Court Judges. i v ivirnniinierionanes
TEOTIS eevnvuen sevennnn: seesrnaveossaneoossonnissurans oo senven smervesse sssns oor sessneanssrs 31, 87, 114,
Judiciary, elective..svevusesn. DU
Law Reform Act considered i seeenennnd, 80, 57,
Law Society, examinations for 1869, ...ccccess wrrvenscnerssossonnnscncreensnvenenn 81, 114,
Legislature, Bills before the . v v iiiiini i e st s snnen e,
Leggo’s Chancery Practice .o ueeumieeescereeres reeions soavesenssne ovoses vaesesensane savnee
New Law Books .ccvevnrannnn.
New law for the more speedy trla.l of persons charved Wlth crime... .... s un seveneeny

. svae

Ry

Notice Of ADPEATANCE. 1rasss verer corsssues cerennsns venauscons o savens sesees sanses ssssas seveer sosves avs ]

Professional huekster'mg‘. Eeeeeeeseastansaereun nnaen by sae sus Aneras sas sieuabas sesene pesee beneesse

Quieting TItles, ACE fOT tuuiirrs et sesversueenses ensesraerresansanssnssssesvonnns mtossnsessensssare &

Boholarships, LAW .evicecee eseesererecesiasnsanesen s issensensesrecessassor sonnes sasvessaeonsses
Bupreme Courts AGt, covuceeeeee soeeeesnsnesser serttenun verueses s sneone see sens s seesesos sorarsene
The Act as to short forms of CONVEFANCES. veveee v vrruereeiitvesier e sosarsvvrver sensvn es e
The Chief Justice of the Court of Error and Appeal........ b Neeeetaee a02560aus senbnnans bee ne
T'he New DOWer ACt . cuviitvnssiieeeesiuunneeessroses seesuones sosssstnsves sonanesen seees ver eessennes

The Press impressedu .. corercorsnesnsersrese cosuue sorsessesnesss sus cssssrens srnsessessnnnen |

Titles, Act for quletmg e etentesecas ese e Hitue nn bee sessaauy arsars ae bus haeones vennresne
Van Koughuet, Chancellor—Notlce of Death suvesnverier serevens vennne e covvenees senaarns onn

Sketeh of his Life .. vieens verniiiricinin i iissen s cenven seevan
Wilson, Judge, Death of, and Sketch of his Life i i conmmn i e,

Ejectment-—
Practice in—Infant plaintiff e, veeveeiiiiriisrene i veviiion tri i s e e e e e

Plaintiff to answer interrogatories IN .ueveees svsees vresenes sieres consrrune sennrivas se sences sae
filective Judiciary—

Editorial on...... weeeee b e teeres e reeeaeeeneee e are ee vesaue e or Tbe sesabssessne us bes nan ue naes
lection—

Computation of HiMe.. cicvrees cur et ies vevens srmie et s sriiis e e v e ber aes e cee bessen ne ey

Municipal—Improper conduct of returning oﬂicer

Women not entitled t0 vote 8t woeciviiice i ies vrieier seriiras sreree onens o

_England in 1868—

W AGES. tot vt ser ttnus ctaies see et et s v st rersesaes sae csssnsers sevassee sesnssase ease. vesans tesos
Tquitable estate—

Construction of Deed—TIntention .. muies e venieries ceveenms s vee conver ievenves ses o sae ane
Equitable Jurisdiction County Courts abolished ... vioevereeaiis it i tnees cevneniin cen seerievnn e,
Bqualization of Assessment, et esesenaes vereeraes see ver T anetasn srese aes ses sns nnsnn esennes ser sreve LOL,
Error and Appeal—Act of lfwt Sesmon eeetaes serraanas sess etreees nneeaarnans are vee bor sesene nas ee

The Chief Justice of—Appomtment of ‘\Ir Dmper Crenbret seesenaen sanannnanens

Bstoppel-—
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Evidence—

Oircumstantial, conviction WPOI. wuv v cre cerrates cnvor see st sscenraes seevms ennres sessensrenee o0
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Evidence—( Continued)
Closed—Material witness afterwards discovered ...... ... sast sevsesans
Dying declaration. e creesees vorerevrs orresscuvvrsavsaresssaoscvrsasnos sensesonsrnen
Of agent, when n0ot t0 be 1eceived. . vuv e iiieissnncos rorrievrscescrrons sentee sae svenns ves vonvrs oae
OF F0OBMATKS. vvuvvave soensnvesvessossnesertntns . sverenss verrerannnss nossousunsns e ronsescononnane sne s
Proposed Act to amend the law 01’.... B P
Examination—
Of insolvent debtor... DO PO I 1. |
Of Judgment Debtor-——I’rwﬂege S N RN R £ <5 |

.Executors—
Liability 0of..e siveeerersseessmsiirsencrrsieinnsene sreveenstntncne, sesessersrerssnnessssorsesse aes oo 203

False pretences—

CONVICLION FOF orvrverr s vrvrmversvesonrens
Fictitious Dailivieeei eressisseeces soserons seseensesoraonsessraseras
Firm—

. 2056°

Liabilities of, for acts of & PArtner .« cw veceeeis verererisaiiscense sornrere ves coen ceversnenvenns 177
Footmarks—
EVIdence Of. ce severrses sresscssrresassorenscossasans ateecssonisasnsessesssssnannasesosasssnnsersnsses 40

Forgeries—

Bankers’ Hability forueueee i vevevnsre crnaenieninn ioneerineieenseeses s s snnsen snnsrvennnes snanen 94

raud—

A SC1ECLION 4 vve sevass souernan covesanes sie s arenierenaneaen senen s o ras cosEnEONP 2asans an aar aenoeeses DOD

Insolvency... verreraesee 100
Funeral expenses—

AErican GeCIBI0N . tee cessesernrsscesieetacsrrerenss sesserese srasessne saseatses snnsnsses ses sonasersenes D
General Sessions substituted for Quarter SesSIoNS. v imeiesres cornee seores crsvorans serse veovervessrssersnnne O

Good~will—
An incident of the Premises i seesrscessinsieseriiieetconens ov sseseanen versreres ses eos snreases 183

Guarantee—
CONtINUING. 1 as 100000008 10n 1000 seevnnars soesas vunveeans st astves ses esasunses vosnasue sae sessessosaneees 209

Guardian—
Appointment Ofu.cvesiiriniiiniiiiicie i e e s sesres c s s s en serseeses LT

High Sheriff—

The office of, CORSIAEYed.csrrssrerssrue tossasrre sseessonesntsresrssosonssns s csesas seoronese sesseerss DO
TTOUSE OF LiOTdS.uteetenvervnnsnsvnrons snecescossorsussoness e e sos sssase s sussussersonsas seases sornssronsossensss oo OG0
Huckstering—

Professional—Editorial on...ivniieiiiiiennn B U P YRR 1 f
Husband and wife—

Agreement for separation deed.. cveee vevrreseersronemrunseissinnsie e seveensirenscessne seeaes 262

Wife's 8eparate ProPerty. . .cccweses sesveeserserssssensosaesversarsns torvssnnuanesevensvonnsaresens 204
TILEZILIMACT  coevsvnes spssesssn senreconee svaseranennsansans sosveesns 1000sh nae sonnt 4os b0 208 tnaarennn vavsvnnsonunnns (0

See Will,
Increase of salaries of Superior Court Judges—
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