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DEOEMEER, 1869.

DEATUI OF TH-E CHANCELLOR.

We ag-ain refer to this melancho]y event
which bas deprived the country of sncb an
able judge, and bis friends and relatives of
snch a kind amitable companion. At the time
when Mr. Van Kongbnetivas appointed to tbe
ChanCellorship of Upper Canada, in MarCb,
1862, we took occasion (8 U. C. L. J., 85) to
give a short sketch> of bis camcer up to that
tirne, it is therefore unneccssary to repeat
svbat niay there bc found.

Wbilst ait the Bar, Mr. Van Kongbnet was
remnarkable for the quickness and keenness of
his perceptive faculties, enabling biru to ascer-
tain the strong points of bis osvn, and the weak
ones of bis adversary' s case, with wonderful
rapidity. In examining a witness ho is said
nlot to bave bad an equal. On the Bencb
tbough very ingennous and open to convic-
tion, his mmid was rapidly made up, and
ho mncb more geuerally than the other jnudges
decided cases on the spot, nlot feeling in bis
0w-n mind the necessity of furtber considema-
tion of evidence of wbich bis quickness
enabled him at once to comprehend the full
bcaring. It was a pleasnro to condnct cases
befome one so fair, courteous and considerato;
and bore we may remark, that the conrtesy
and patience of the Chancellor was not con-
fined to bimself, but is a plcasing attribute

of botb of bis learned bretbren on the Equity
Bench.

Upon bis impartiality and nprigbtness as a
judge we deem it unnocessamy to dilate; the
character of the Bench of Upper Canada in
this respect bas ahays staod SO bigb, that it
is snifficient to say, tbtit ho was the fitting
chief of a court of " equity and good con-
science."

Hie lent a belping to many reforms in the
administration of the Court of Chancery,
simplifying the procedure, and facilitating
business, and was the autiior of the system
of baving the arguments of counsel imme-
diately atter the exainination of the witnesses.

But, w-bon speaking of him in bis judicial
capacity, w-e cinnot do better than quote the
w-omds of Mr. Vice-Chancellor aMoîvat, w-ho was
holding circuit at Cobonrg, w-heu the news of
of the Chancclloi's death arrived theme:

" As a judge, lie w-as most couscieutiîîus; ho
lbad a profemund lov e (if justice, nnd an exa]ted
senso of jadicial dnty. In the disolsarge of lus
office, lie actcd xvithout fear, fayot, or affection,
if any judge ever did. Ho w-as front tua flrst
prompt ie dncidiag, and that ho 'aa generally
accurate as well as prompt is shown by tise fact
that his decrees w-are gencrally (I believe), as
soldora appealeci from snccessfully as thone of ariy
judgo mca ever lîad. Ho bad long heem suffering
front ill healtb, but ha oves nover willing tii allais
us to relieve him, froa aay of bis work, and he
often insisted on doiug lais fauli share w-len hie w-as
iii ahle ta endure the fatigue which it occasioned
Iaim. lIe bad completed lis last circuit witbout
assistance, but a few days hefore lais sad death.
A Couservative by birtu, education, aud party
connections, in bis court ho w-as a Reformer. île
did not n little ta coamplete thiose ameliorations lu
the practico of (lie Court of Cbancery, which wero
cominenced under the auspices of his distinguislsed
predecesaor, Chancellor Blake,-of wlaose chbie
services, iii Iaealtlî so soon depmived the country,
but w-ho, though ever sifce canable to take part
lu. public duty, stili lives, and w-ll, I hope, long
live to ho a comfort to luis family and fi-iends.
Chaucellor VaîaKouglinet originated vahuable ro-
fora himaelf, and always listened with intereot
to those snggested hy others. 1 believe that ho
w-as tise author of the present practico of hearing
the arguments ait theas Circuit Courts, and of
dispoaing of the cases at once, w-herever prac-
ticable, a practice by w-hidi business bas been
greatly expedited, tine eapeaco of suits raunch di-
minished, aud a kuowledge of the doctrines of
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e quity diffased amongst tlic people-ail objece,
I nieed not say, of great public moment."

Personally, the late Chancellor was very
generaliy liked; more so, perbaps, than auy
other man of bis day. Witbout seekîng popu-
iarity, hie was essentially popular, for none
could resiat bi-, unaff'ected good humour, charme
eof manuer, and evident w arnth. of heart. Mr.
Vice-Chancellor Spragge at the opening of
Court afier the eveut, spoke in tbe most feel-
ing le auner of bis deatb; and we are sorry

'e, can ouly give the substance of bis re-
marks:-

"Since I 1ast met yen, gentlemen et' the Bar,
an e',ent bias occurred, a înost sadt and nnexpected
one, wliich we al, the Beach and the Bar alilze,
mo'.t deeply deplore. The ieareed and able man,
who f"r the past seven years bas preslded as
ifs chio' ,Tnd,-e, lias passed ae'ay frei ansongst
us, lu t he very prirne et' life, when, according to
tbe ordinary course et' nature, uîaay years of lion-
curabla n. .efn1lness lay before bue.

I'The late Chiancellor, let me add osir late friend,
for lie n'as flie n'arm and siecere friend of all of
us, possessedi nany admirable qualities. -With
talents et' a very high. order, lie combined. one of
tbe kindliest natures tiîat it lias ever been my lot
te mneet with; and lie discbarged, witli rare abili-
ty and flic purest integrity, tue duties of lis bigh
office. We have bast an able and uprigbt Judge,
and a man as beloved as lie n'as respected. 'f lie
country aîsd the Jndiciary, and la an especial
mauner this Court have mcl to deplore la blie
bass of sncb a man.

IlIEe la dead, and n'a shahl sec bis face ne nie,
but lis meînory wili long hae lîeld by ail ot' us in
affectionate rememibrance."

And Mr. Mowab, on the occasion already al-
iuded te, fnrtber said-

I e n'as, indeed, eue eof bbe meat amiable of
rnen; ha liad a warm aîîd tender bearb,' and bis
frlcndship n'as deep anid never failing. I never
lenen' any oe n'lo hadla binu sn.ore to attracb
and less te repel. lie probably neyer 1usd a par-
s suai enemey. -* e Dmîring tise peried that lie
n'as engaged in politica, lie n'as net only succasaful
lu obtaiîîing and keeping the confidence et' lus poli-
tcai supporters, but lie seeu scecîred and ha ever
afterwards retained the persona]. friendship et', I
helieve, every enaet bf is oppoents lu tia leuse.
Wh1atover those oppesed te Mi, politically, may
have bhienglut of the measures or proceedinga of
the gevernient of n'bich hae t'erred part, nobedy
donbted the purity of lus motives or the sound-
nasa of bis patriotism. Hae lovcd this Canada of
ours, n'lieb n'as the land eof bis birth, and hoe

earn astly desired te premote its interests *~ ' *
Fen' men will die leaving more friends to moura
bis loss. Speakmng for rnyself and for' yoen, gentle-
ruen of tlie Bar, I am. sure that 1 may say, that
we loved hlm. very dearly, and Qiat we moun
hiem very deeply, sorrowîing greatly to remember
that we are aneer again to press bis baud, or beur
bis lindly volce."

l'le day before the funeral, a meeting of the
Bar was calied, in the Library of Osgoode

ll, te express the feelings of the profession
on the inelancholy occasion, and their sympa-
thy with the ainimbers of' bis famiiy in their
bereavement. , The Attorney- Geneoral eof On-
tario, baving introduced the subjeet in a few
appropriate remarks, the following- resolutions
were passed:

"R alî~c7 i.Tlat flic Bar of ntario de ire
to express tb ufbndgifaand deeps ~e
of he loss sustained by Jbe Profession inuflbe
deatb of the bate lamented thfliIou. P. M. M. S.
Van Koîîgbnet, Chanelior or' tbl-, Province.

" 2. Thiat the Bar attend the funeral of the late
Chancellor in their robes, as a mark of respect to
the deceased.

" 3. Tbas a copy of the foregoing resolutions be
furnislied to tlic Treasurer of tlic Law Society
[absent fromn Toronto at the trne], n'lti a req iest
that they may hc entered on tlie books o eth e
Society, and, that bie ba reonested to rail a mine

iug of the Bar for to-nmorron', at two o'ciock, at
Osgoode Hall, to attend in a body thic fonerai of
our late Cbhacellor."

The funcral was iarg-ely attenided by al
classes, and amnonigt themn might be seen înany
of the clerks mvbo were undcr hini n'ben
Commissioner of Crown Lands, by ail of whoin
lie la held in affectionaf e rememibrance. The
Pali-bearers werc lon. W. II. Draper, C. B.,
Chief Justice of the Court of Appeal, tise
Chief Justice of Ontario, Chief Justice Jlagar-
ty, Vice-Chancellers Spraggo and Mow-at,
Judges Morrison, Wilson, Gwynne, and Gait,
and Judge Duggan. The body was interred
in St. Jamnes' Cemctery.

lis naine will bce remcmbered in the bistory
of Canada as that of a manl endowed n'ith a
very higli order of intellect, as an eloquent
and effective speaker; both at the Bar and in
Parliament; as, an able administrator, sbewn
as weli in the management of the Crown
Lands Department, as in the reformas in the
Court of Cbancery; and, f0 crown ail, a man
witb as kindly a heart as ever made a friend
or disarmed an enemy.
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Coeenoýx LAW CHAMBERS ACT.

COMMON LAW CHAMBERS. Iget the benefit of the views and arguments of

At last something lias been done to fecili- many judgcs, in place of eue, on the saune or

tate business in Chambers, and te remedy to similarpeints, andwemnustconfess to a tbeory,

a certain exteut that incenvenience te the pro- ovey lar dfncrtiy hta

fession and loss to the public, whici xve nave more extended sphere than the routine of

referred tu as uften ocurring. It is lJroper Chamubers practice is required te enable a

to be thankful for snîil mercies, but the person te adjudicate satisfectorily eipon the

expedient that lias been adopted cennot be muititudinous variety of cases thet go there

looked upon otherwise than iu the liglit of a for decision, nmny of them of great importance

tenxporary relief, uiess it be intended îîcre- and dificulty.

after te meke the appointment of Cierks of the We de net know te what extent the judgos

Crown of the Queo's Bendli witbi reference intend te aveul themseives of Mr. Dalton',-

te the duties that will devoive upon themn services under this act. 0f course they xviii

under this act. de se during the sittings of the York Assizes,

The thonglit of using tie meterjai now avail- and when the judges are unavoidabiy absent,

cbie in Osgoode Haellwould, in ail probability, &ce ; if, aise, in Term time, some assistance

neyer bave oecurred, but frem the fact that would probably be necessary in tlie Quccn's

tie preseut Clcrk ef the Queen's Benchis n od fie.W aemviub v i

mnany respects, admirebly qualiied for tbe soo iearn from the autioritative source cll

position hoe nmust new occasionaîîy eccnpy. about it.

Mr. Dalton is of long and good standing at The judges have, auder this Act, power te

tbec Ber; a Queeni's Counsel f in niatters of regulate the scele of costs te be adopted iu

arbitration probahly lie knows more tian. Chambers practice. W e trust they w iii act

any other man in the Province), and thoughl iberaiiy in this respect and alew focs te

at present net as famnilier with the detaiis counsel wbich will be xvorth chargmug, and

of practice, as hie soon will be, lie is weil proportioned te tbe labour bestoecd upon the

up in pleading; a sound iaxvyer; a gentlemen case. It is scarceiy fair thet a Barrister should

of courteous manners, with a juidieiai mind, be askod te lose haif a day and argue a case

proved by bis success as an arbitrater, and fer tie uionorariuoe of 25c., or that bis country

commands the respect of those whe are principal sheuld have te pay the difference

brouglit in contact with him. It is fortunate betiveen this 25c. and sncb tee as bis agent

we cen truiy say ail this, but, et the samne may reasonably charge out of bis ewn pocket,
time, tie true remiedy was the appointment et fer it often has te coule te that in the end.

another judge, eithcr simnpiy te hold Practice
Court and Chambers, or else te sit witi the COMMON LAW CHAMBERS ACT.
otier j udges as occasion mniglit require, or as
rnight be arranged-iu tact, beceming eue ef The foiiewing is the Act aiready spoken of,

them, and ail taking Chembers in rotation, as as it stood alter being amended lu cemmittee

lias been the practice hitherto, but et course, Whereas it is expedient te make provision

se arranging the business that ene judge fer proceedings in Judges' Chambers in tho
sbeld iwas b fre t atendte he or~ Superier Courts et Comnmou Law: Therefere,
shoud alays c fre toatted tothe or lier Majesty, etc., enacts as follows :

in Chambers. i . Any persen acting as judIge ef assize and
The first plan is objected te, as it is thought nisi prius, in the city of Toronto, whetber fer

by meny, ,including sente et the judgos, that it the business of the ceunty ef York, or for the

is adx iseble for the j udges occasieueliy te sit in city of Toronto, shall, while se sitting or act-

Chambers se as te, keep tbemselves up in prac- innssc ugo il h itnssa
icst, be eniabied te act as a juidge in chembers

tice; wbule ethors thinkit awaste ofthe judgos in a'11 matters, as if lie were a judge of eue et
time, and that there wouid be more unifermity the superior courts et commen law.

in decisions, and that the practice wQuld be 2. Any person acting as a judge et essize

more settlcd byadeptin- the former suggestion. and flhsiprsus shahl, lu and fer the county 1cr

We incline te think that it would lie ot doubtful which lie is acting, and while the sittings of tile
expeiene t tae te latercouseaudfersaid coumrt shahl lest, lie enabied te act as a
expeiene t tae te latercouseandforjudge lu chambers in aIl matters entered for

other reasons besides tiiet above mentioned, for trial blefere hum, as if lie were a judge et oe
exemple, by the present system we, lu effect, et the said superier courts.
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3. Evcry judge cf the said superior courts
is bcreby authorized te transact sncb besi-
ness at chamibers or, elsexihere depcnding in
either cf the said superior courts, as relates te
mnatt-rs ovcr whichi said courts bave a common
jurisdiction and as may according te tbe course
and practice cf thc conrt be transactcd by a
single judge.

4. Every judge cf tbe superior courts is
bereby anmhorized tpo transact eut cf court such
business as nmy, according te flic course and
practice cf tbe court, be se transacted by a
single judge, relating te any suit or proceeding
in cil hem of tbe said Courts- cf Queeîî's Beuch
or Common Pleas, or relating te the granting
writs cf certioïrK or 1îobcos corlpus, or te tbe
admnitting cf persons On criminal charges te
bail, or approving cf bonds w ith sureties wben
give in any inatter cf appeal fhim tbic jîîdg-
mient cf cither cf flhc said courts, or te tbe
issuing cf extents or other prcccss for tbe re-
ýccvcry cf debts' duc te 11cr Majesty, or relat.
ing te auy other Inatter or tbiug nsually trans-
acted eut cf court, in like manner as if the
judgc transactiug sncb business bcad bee a
Judgc cf' the court te wbich the sanie by law
belongs.

5. Wh erces a grent part cf the business in
tbe chambers cf the said judgcs nîiight with
adva-nt-age te the public, bc disposcd cf by the
cierks cf the Croire and Picas cf the said
Court cf Quecu's Bench, be it cnactcd, that it
shaîl be iaw fui for a mnajcrity cf ahl flic judges
cf the said courts, îvhich majority shall include
the tire Chief Justices, or one cf the Chief
Justices, and the senior cf the Pui-,e Judgcs
cof flic said courts, frein tirne te tinie, te make
and pubiish gencral rules for the following
purpeses, that is te say :

(1). Fer eîepewcring tbe cierks cf tbc
Croire cf tbe said courts cf Queen's Bench
te de any such tbing, ami te traesact any
sncb business, and te exercise any sncbautho-
rity and j urisdicticn in respect cf the saine as
by virtue cf any statute or custom, or by the
mules cf practice cf thec said. respective courts
or any cf thein respcctiveiy are ncw donc,
transacted or cxcrcised by a judge cf the said
respective courts sitting et chiaibers, and as
shahl he specified. ie any sncb ride, except ie
respect cf matters reiating te the liberty cf
tbe suhject.

(2). For regulatieg the attendance cf the
said cierks at chambers, tlic course cf practice
te be there pursued, and tbe scale cf costs te
be there adoptcd.

(8). For fixing the table cf fees te be taken
in respect cf business te bc transacted before
the said clcrks cf' the Crewn et chambers, and
for abciishieg or altering from timie te finie
such table cf fees.

6. fEvery mile te be made under this Act
sbaii be read aloud in open court-in eacb cf
said courts, tee clecr days et ieast before the
day flxed for sncb rule ccming inte operatice,
and wiihin one mouth citer that day a cepy

of evcry sucb ride shall be transmitted by oe
cf the said Chief Justices to the Provincial
Secrotary.

7. Every mile te be made under this Act
shall be laid before the Legislative Assernbly
by the Provincial Secretary, witbin one îuonth
after the making thereof, if the Legislature be
then sitting, or if not, then witbin one month
after the commencement cf the next session of
the Lcgislatnire.

S. Evcry order or decision meade or given
under tbis Act by the said clerk cf.,the Crown
sitting. at chambers, shall bo as valid and bind-
ing on ail partics concerned, as if the saine had.
b eon made or given by ajudge sitting, at cham-
bers;- provided always that it shahl be lawful
for any person affected by any order or dcci-
sien of the said clerk cf the Crown fortbwitb,
or within such time as shall be appointed by
any ruies te be made nnder this Act, and sub-
Ject to such condition-, as te costs, as may be
provided. under any sncb rules or orders te ap
peal from, sncb decision te, a jndge sitting at
chambers.

The Bill whicb was introdnced by Mr.
Clarke, te change tho miode cf appoieting the
Benchers by makieg them elective, bas been
wvitbdrawe, the Speaker having ruled. tbat it
was a private Bill. It is a subject of great
importance, and. net te be deait with witbout
foul and careful consideration, and therefore,
beside ail tbe objections on the face cf the
Bil1 itself, we are gladl that it was threwn ont.
W'e shah bhave somnething te say on this snb-
ject hereafter.

Mr. Spraggc bas bee offercd and bas accept-
ed tbe Chaecellorsbip, and that Mr. Strong bas
been appointed cee cf tbe Vice-ChancelIers.

S E L E CTI10 N S.

SIIALL WE PUNISII MURDER?

Tbe crime cf mnrdcr is an atrocious nne.
For one boman being, deliberateiy, w itb
stndied purpose and malice afere-thougbt, te
take tbe life cf another, is an act at thic bare
thought cf wbich even many a bardenied
wretch sbndders. That there sbonld. be cir-
cumistances, under wbose cover a mnrdcrer
may net only be excnsed, but aise jnstifled;
net enly jnustified, but even glorified, is at first
tbougbt almost inconceivable; nevertheless,
sncb circumstances exist.

Woman in America occupies an anemalons
conditioni. Treated in somne respects as if far
superior te the masculine sex, in others denied
ail participation in rigbts and privileges accord-
ed te its lewest specimens, ber ontward. con-
duet is a fit and faitbfui representation cf the
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inconsistencies of lier position. Tbis is the
only couîntry in tha worid in which a w oman
wbo bas rnudered lier seducer, is bonorably
acqnitted hy ajnry, and in whieh a hushand
can w itb impnnitx take the life of his w ife's
paramou-. Wbhy the perpetration of an act,
to which the womnau alleged to be ini-aed
thereboy bas given lier full consent, shonid
exempt lier from being punisbied aceerding to
law for any crime she may commit, it is in-
possible te nnderstand ;unless she commit
the crime lu self-defence, or ha regarded and
treatcd as an irrasponsibie bcing, possessing
and exercîsng ne will or discretion cf bier own,
and a comipletely passive instrument in tbe
hands of otbero. Both cf those suppositions
are tintenahie. In watching fer a marn and
shooting biîn unaw ares, she, far from acting
ou tbe defensivo, is acting very offensivcly,
and ne oe wili for a mo ment maintain the
latter suppos~ition, and assert, tbat xxomeu
bave ne wijus of tbeir own.

Wbat are the arguments commonly addnced
ie snpport cf the harbarens practices above
named? Great stress is always laid npon tba
unsnspretin,ý innocence cf the deceived, tbe
base (1CM' ns cf the deoiver, and tisa social
stigm a, w icb bis villainy casts upen lier.
1 bat in tbis case, as in every otber, it takesý
two te make a bargain, is a fa et perpet ually
lest sigsît of. 'je say tbat evcry seducer is an
unprincip)led a illian, wbose arts it is impossible
fer weak woemen te rosist, is te say semething
of wbieb ca ery oe cf ns knows te be absurd.
Takinig Cbe strengest possible case, tbat cf a
youing wcmnan sedncad nnder promise cf mai-
niage, w bat are tbe tacts ? Overceme by bier
passions, trustiog in bis promises, althcngb
conscions tbat by yielding te bis preinature
selicitatiens she caneit hut compromise herseif
ie bis eyes, sba falis from bier bigb estate.
Tbe mian deserts bier, and the usual conse-
quences follow. Wbo is te blame ? Tbe man
only? Ls sbe te be le ne wise responsible for
ber rashm and ineensiderate conduet ?

Buet the plea most freqnently urged in behlf
of tbe mnrderess is tbe enermity ef tbe pnn-
isbment w itb wbicbi soeiety visits ber trans-
gression against cbastity, and tbe siigbt cen-
sure it passes upon bim in concert w itb wbomn
she trnsgresses. To state tbis plea is terefute
it. If in lesvimîg tbe patb ef virtue a young
woman bas comimitted au offnce, le tbe esti-
mation of, soiety, foc wbicb sbe deserves to ha
exelnd ed fri-n its precinets, tben Society eau
net, if it deshre to remain consistent, sanction
the niorder hy bier of a man xvbom it regards
in ne very reprebiensihie liglît. On tbe con-
trary, a man known te hc snccessfnl avith tbe
opposite sex, is ganeraliy regarded by lis fol-
lows as a lncky dog; bis suceess, far frema
rendem-ing bim edieus in tbeir eyas, is envied
by tbem ; and tbe avomen tbemselves, in many
cases, feel rnneh more flattered tban rapelled
by tbe attentiens cf a man, wbom tbey know
to have achieved success with. se many cf thera.
If we rcaliy regarded a seducer as a sceundrel

we wenld tveat hm as oe. Tbis, bcw avec,
w e do net. Iii consîdeî-ing lus capaitics for
an office, it dees net occur te uis te infinire
wbetbcr Choe are effecled by bis faned ras-
caiity ; in intreducing bimi inte seeiety, and lu
generaily treating bim as ce do etiier men, we
aise cenitrive te overlock it. And yet after
bis vicient (leatb. ce say 1'scrved bim rigbt,"
and acqnit and appland the rnnrdaress. Thbe
question bere is net wbetber hae ongbt te bc
treatcd as a senndrei, bnt ma'her hae is. If
hae is net, thon, withect baing se gr(isslivine
consistent as te make enr jtîdgment go for
ncugbt, we caceot cesidar bis cenduet after
bis deatb differently frem w bat we did hMore it.

It may, hoever, ba askedl wbat a w-cmau
aceomrpli-,bes hy mnrdering bier sedecer. It
is dîfflenit te cnderstand avbat motive impels
lier te the deed, unlass it ha tbe ignoble pas-
sien of revenga. She can obtain civil redress
frem ca ai-y trihunal lu tbe land ; there i-ý eut
a jnry w hieb w enld net award bier heavy dam-
ages. But wh these sbe is net satisficd;
tbay do net appease ber tbirst fer cavanga.
Sha wants that w-bieb pubie opinion mnd there-
foe tbe lacv dees net give baer, the death cf bar
Sadcec. Net that it dees baer nasy geod to kili
bim. Sha doas net tlîerehy restore ber sbat-
tai-ad reputatien; the deers cf Society rmnain
ciesed against bier. Eeraged at hbeioding
w bat diffrent results the sanie indiscrotioni
brings abont te bier and te hlm, sbe coneides
tbat the hast mode of wî-eaking bier revene is
te take bis lifca She, wbose offeece against
Society consistedl in illegaiiy giving birtb te ce
hein, nec- atonies for it by ilintaily destrey-
ing anether.

A fegitiv7e allusion bas been mîade te dia
case cf the bushand kiliing bis w-ife's para-
mccc. Ail that bas bitherto beau ssid appiies
witb deouble force te bim. Ibat a lîîishand,
whe, as bias rcpeatedly bappenied, le coid hiood,
bas sbot dlown the suppcsed destroyer cf bis
peace, shonli, as lias aise î'epeatediv bappeosd,
ha ailewad te go unpnnishcd for bis crime, is
a speetacia at w bieb w e niay aveu stand agbast.
We ventue te assai-t that ne instance cf con-
jugal infldelity on tise part of the wife bas avec
happened in this conntry, in whieh sha w-as
net fnlly as cuipable as hae witb %-hemn she
sinnad. Ne married weman can avec ba ap-
proacbedl hy oe barhorîng evii designs against
hiec bonor a ibont baer hecemirug awarc cf thoa
before it is tee late; ne man eau ever cause
lier te prove faitloss te, hec busband, unless
it ha witb liar feul consent. Wbat greîunds cf
justification, thoen, bas the hcshand who deli-
heratly shoots bier parameur ? 'h hioner of
bis famnily, it is said, bas beau invaded ; des
hae by lus hloedy deed restoe it ? The puriiy
cf bis avife bas heen defalad ; dees hae aasb ti ec
stain away ? Indeed, ne injîîry bas bean donce
bim ; hae simply asetains that ha bas beau.
mistaken in bis wife ; she, -vbeom bie tbcugit
virtueus, is sliowu to ha otherwise, Is hae to
ba jcstifued in kiiling a man, because of a mis-
take whiich ha hîimself bias made,



SIJALL WE PUNISîl MURflER.

To take the life of any human being, except
in self defence or when the law commands it,
is illegal. That the laws ofany country conforna
in the main to its publie opinion is a thread-
haro trutl. We have no law punishing seduc-
lion w ith death. simrple because we dont want
it. To the passage of any sucb law, public
opinion would be overwbelmingly opposed.
But we have a law punishing murder. Then
w by not appiy it to a case falling within ht ?
)Wby not teach our young women to be on
their guard agaiuat designing men, and dis-
courage themi roin eonmitting- that awful
crime, muler ? One of the most perieiious
eonsequences of the acquittai of this clasa of
niiurderesses is the direct encouragement it
gives to others to commit murder unrder imi-
1cr circunistances. Recently, iii Marvland, a
,woman was made a heroine of for liaving twice
in succes-sion shot ber lover, who did flot marry
'ber bceuse, bcbgi,, tb'e only support of a
motber ard several sisters, be could not. A
;preminna 1' thus set on deliberate, cowardly
hionicide. But tbis is not aIl. The murdercd
person may have had good and substantiel
reasons fbr refîmsing 10 keep bis promise of
marriage. Ail tfiese, hou ever, are huried witb
bin ;cvery opporoudîiiy te present them, te
expliiiu bis conduet, to show that the muî'der-
ess, in bei double vole as judge and execution-
or, acted muîifiably, i)icxcuisa-biy, is gone;
for aI ber trial the public prosecutor is conflned
te proving the naked faet 0f the murder, sud
is not chlou d te invalidate or w caken w bat is
called the defence by subînitting te the jury
any evideuce lu explanalion or extenuation of
the murdered mnan's conduct. Time vade of
bummn life, already so frightfuliy iow in this
country, is lu this way bu ered stili more.

Tbe inconsistencies of public opinion have
already been pointed out. Although a man,
hnown te bc a seduicer, is treatedl noue the
worsc for Ibis, and bas the saivie ccess to so-
cicty as anybody else, y et bis violent dcath
clicits appiauso, or at least no condenînation.
Aithougli a proposition to mako seduction
legally punishabie witb deatb wouid not have
the least prospect of heing adopted by any
legisiature, yet wbcn a w oîan lu violation of
the laiv kilis ber seducer, thus doing that icl-
gaiiy which no one is wiliing 10 make legal, no
voico is beard lu reprobation of the outrage.
Such a rcmnarkahle phenomenon cails for an
expianation, for wbicb, lu the case of the bus,-
baud killinig bis wife's paramour, wo noed flot
he at a loss. The oniy supposition, upon
wbicb bis act could possibiy ho oxeusod, is
the very one uipou wbich, in mattors relating
to husband and wife, the comamon law lias al-
ways proceeded, viz. : tbat the wife bas no
will or mmid of ber own, and that, therefore,
the paramour is the only porson 10 wbom auy
bMaire or guiit attaches. That busband and
wife are but one porson, bas aiways been a
maxim, of the comînon law, by which, bowevcr,
ia practically maat that the busbaud is tho
one person. The wife, being supposefi to be

always acting under the coercion of ber lius-
baud, bas no power 10 contract ; ber agrec-
ments are of no effeet whatever ; sho eau not
even commit a crime lu bis presence, save in a
feîv exceptod cases. Ini fact so mucb is aIme
regarded as under bis coutrol that ho bas tho
rigbt, soiemnly conflrmed by an Englisb court
of justice a few years ago, to chastise bier cor-
porally wbenever ho tbiuks it nccessary.
There eau be no doubt that the above quotcd
maxima took its risc ln tbe saine modes of
tbomght andi action wbich, prevaiiing univer-
sally seven or emgbt buudred years ago, gave
birtb 10 the systemn of iaw denominated the
common. At that period, and indecd long
Ibereafter, this maxim. was living law, lu per,
feet consonance witb the semi-civilization 10
whicb the Engiisb bcd attaincd. Aitbougb in
the course of time opinions bave greatly
ehauged, se that in this country, at least, tbe
husbaud eau no longer enjoy the priviiege of
whipping bis wife, witlîout haviug 10 pay
deariy Ilîcrefor, yet lu other respects there
bas heen but little advance; venerable tradi-
tions fetters the minds of men, and, uinbekçnown
te then, warp their judgments; and the bus-
baud is stili looked upon as, to somoe extent,
the owner of bis family w'boso bonor be is ro-
quired 10 guard. The absurd notion of duel-
liss, tbat the infliction of a, hodiiy w ound cures
a mental one, is amoug sensible people bappily
exploded, but the parailci notion of busbands,
sîîniarly dcting back te, and transmitted frona
tbe middle ages, that by 1ziliing tlieir w ives'
paramours tiîey repair their laccrated bonour,
is receivcd with applauso. It is ouly wben
jonces wiil ceaso regarding the busband as the
owner of bis faiiy, and wili ceaso divestiug
the wife of thoso qualities of fiee w111 and re-
sponsible action with wbicb she is uaturaily
eudlowed, Ihat tbcy wili cao cease cquitting
the man, who, afler baving deliberatciy salis-
bced bimself of bis wife's guilt, deliberately
his ber aceomplice.

Iu the case also of tbe murder of the seducer
by the seduced, the worucun is cither habituaiiy
regardcd as baving no wl 1 , or cisc il ia coni-
sidered as overeome by the insidious wiies of
the soducer. That he cîso bas strong, fre-
quently ungoveruable passions, is a cunsidera-
lion always overiookod; ho is constcntiy repre-
sented as the smootb, calm, scbemiug villain,
w'ho effeets ber ruin witb undisturbed piacidi-
ty. An additionai elemeut, however, enters
int this case, viz. ; the dim, vague conscions-
noss under whicb j uries, and iudeed ali of us,
labor, that the relations bctwecn the sexes are
not whct tbey sbould bo, that the oue la op-
presed cnd occupios a suhordinate position 10
the otîmer. We do not bore mefer 10 the politi-
cal disabilities of womcn, but ouly 10 the social
inequalities and prejudices from wvbicb she
suffers. Though our confidence may ho strong
that the lime is near at baud wben no one will
any longer presume to diclate t0 woman ber
supposed peculiar sphere, yot aI tbe presout
moment Ibat lime lias miot come, cnd il is in
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consequence of perceiving this that our sym-
pathies are always so copiously 'e'acited in ber
faer. WTe are passing through a transition
period in wbich some womeui, bolder than the
rest, defy and sbatter old prej udiccs by foliowx-
ing occupations for merely aspiring to wbich
they in bvegonie times would have been ostra-
ciscd. flence the social oppression of the
entire sex is forced upon the attention of the
public mind, which, by a beautiful provision
of nature, imnîediately seeks to re establish an
equilibritun by eau sing an incrcased gallantry,
sympatby and devotion to be sbown tbern as
a temporary substitute ror that freedom of ac-
tion of xvbicb tbey bave abs sys been deprived.
In other countries, xvbere tais transition pcriod
bas not yet set in, a ivoman lýiJJing bier sedu-
cer is punisbed like any other murderess, bea
cause she is looked uxpon as a responýibie being,
and because tbe publie mmnd, not baving be-
corne axvare of the etisadvaultages of position
incident to ber sex, lias not yet begun to sym-
pathize ,vitb ber on accout of tbern. A. re-
moval of these disadvantages xxiii operate in
the saie mvay as a failure tn perceive tberi.
Tbus witb us, as soon as womani w-Hi be et
full liberty, botb soriallv and poiiticaily, to
foilosx whatever occupation sbe cbooses, aPs
soon as tbe prjudices are disipatcd wbicb now
debar bier from devoting ber energies to muauy
a field cf acion, as soon as sbie is îsiaced on
a footingý of perfect equality in every respect
witb mnan, w ho will then of bimself demnand
that, baving the saie rig'bts with bim, sbe
slbould be beld equaiiy responsible for their
use or ab-,ue, then, but not before, ail motives
for bestowing any extra amount of symipatby
upon ber, xviii vanisb ; bier crimes w iii be
judged as severely and irnpartiatliy as tho se
of man, and juries will no longer delix er veor-
dicts w bicb, unconsciously prompted by a gen-
eraliappreciation of ber depressed condition,
worl, injustice in cach particular case. Beech
and Dar-.

REPAYMENT 0F MOJiTGAGE MONEY.
TRANSFER WITIIOU'l N1OTICE

WVhitington v. Tate, L.C., 17 W. R. 559,

Tt is w eh settled that wben a mortgsgee as-
signa tbe niortoage and notice is not gix en to
tbe mortgagor, die asaignee is subjeet to al
tlio equimies betxveeni the mortgagor and the
origit nrtgee hus, if the mortgagor
xverc to pay oItf the dcbt to bis original mort-
gagea that wouli bc a good paymient as agaînst
the assiýgnea. The principie bas been carried
to the i emetm of affècting tihe ýransferee by the
balance of a generai acrounit betxs en the wort-
gagor and original mortgagee: ride 37om la/i v.
Horshall (5 Madd. 481), w-bere ý,e nsortgagor
rlaimng that hae bad etinguisbed the mort-
gage-P 'bt by Nvinca and moncy supplied to the
plaintifr, tbe Vice-Chancelior cf tingland de-
creed an accoutit, observing that, 'las ag¶irst
aa sdc xx lEutt notice tb - înortgsagor bias

Itbhe same rigbt as he has against the mortgage,
and wbatever he can dlaim in the way of mnu-
tuai credit as againat the nîortgagee be cen
dlaim. equaliy against the assiguc. In Ex
parite Jlonro, Re Fraser (Bluck, 800), a bond
baving been assigned without notice to the
oblignr, the dcbt xxas held tn ho stililu i'the
order and disposition of the obligee witbin 2*1
Jac. 1, c. 19. TV7illi(oat v. ,9orrell (4 Ves.
890) affords an exemple o the simple case.
'f ere the mortgage baving heen assigned xvitb-
ont notice to the iiortgagnr, e pavaient after-
wards made bv the mortgagor to the originel
mortgagee was beld a valid payment as against
the assiguce, ami on a foreclosure bill filed by
tbe assiguce, the mortgagor oeuderirig the bal-
ance, whiebi tender xvas refu'-ed, tbe mortgagor
was required to pay costs to the turne of tender
only. MahJeus v. Jfalwyn (4 Ves. 118) is
anothier case in whieb this principle is clearly
rulcd and explained.

Upon lie consideration-w bat is notice ? it
is xxý-ortby of observation tbat in Lloyd v. Banks
(16 W. R. 988) Lord Cairns beld that any
actual knowledge nu the part of the person to
be afe(cted is notice, prox ided the knoxvledge
were sucb as xsouid nperaie on the mind oh a
reasonable man cf tmsns. In Jïjiv.

ll (3 Russ. 1) and TesterP v. Gohk)evl7 (3
CI. & F. 4.56), and the cases above tbat datue,
tbe question of notice aeemics to bave been re-
garded as being not sn mnch xvbetbcr or no
there hePl ben actuel knowledge as a question
of the conduet of the incumbrancer. But tue
decision in Lloyd v. Bonkes, by treating actual
knoxviedge, by xvhomsnever or bosoever Con-
vce cd, as the tbing to be 1ooleeP for, puta the
matter upon rather a different footing.

lu tbe principal case, witbout et dil contro-
verting the principle of JJbthmews v. JFallqvyî,,
Williaems v. Sent il, &c., a payment made by
the mnortgagor, after an assigument of the mort-
gage xithout notice to himsclf, w as beid to
bave heen made in bis owxn wrong. Tfhe case,
xvhich was e very unfortunate one, arose out
cf the deaicetions of a Liverpool solicitor
named Stockley, xvbo absconded in the iettcr
end of 18C67. The Pefaziter was the solieitor
both of tbe original mort-agor aud cf tie trs os-
ferce. le gave no notice to the mortgagor.
Thbe trensferee left the Peeda ils bis custody.
As bctxveen hnself and the morigagor, thse
solicitor had authority to receive the iutm-enu
on bhaif of the m-,ortgagee, but bcd nu an-
tbority to receive the prinucipal. 'Tie mnort-
gagor wishing to pay off tbe mortgage, thes
solicitor got the transfèee to execute à recoii-
veyancc under the impression that be -was
nierely joining in an appointmnent cf iiexv nuis-
tees (the mort,gr-d property boing trust pro-
perty); be bîtîided tbis deed to the mortgag'or
w itb ail the othmer deeds (except tbe transter),
but be lkepi the money bimnseif, mercly paying
the transferee fromn turne to time the ioterest
on the originali orrgmige-niouey. Threo ' r
aftr-ards thie trainsferc(e ffied a foreclosure
biii ansit the astonishcdmnrgsssi; an!.
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Lord Jlatherley, affirming tho Master of the altbonpb the individual bcd been long in thie
Roll", held that the mlortgigee must pay bis employ cf the bank, the faut that a gentlemn
principal a second time or be focreclosed. fin Éngland bc.d caled on tbe mlanager and
The first payuîcnt w as beld to have been in told bim that ho bcd expected to receive înoney
his on wrong, because hc made it to a person fron tbe ccsbicr, and had flot received. it, was
who c as flot authorised to receivo it; if lie had such a notification as ougbt to bave put the
gonoe witb bis înloiley to bis original îunrtgagee, bank on its guard, and consequntly tbat they
the niginli nortgageo would bave said, - The w ere guilty of gross negiigcnce in the keepiug
înortgýigc is trauisfei yoed," and pcssed biri on of tbic securities.
to tbe transferce, and so tho paynment would On the other baud, it was argued that if the
have got into the rigbt bauds. But if the questin ubether bankers bave taken proper
original mci tgagÏeo bcd plaî cd the kuave and care of the securities of their customners is te
pocketed tbe rooney, tbe finit wouid bave been ho loft to the jury, no banker w ould acopt
the tran, fcrco's, for ot gtr ing to the mortgagcr sucb a liability witbont reward, and that tbe
notice of bis havin- taken the transfer. neffligouce te ruako the respondeuts liable

'I ie case 'vas a particnlcrly bard one upon must ho w ilful negligonce, w blcb w ouid he
the tooîtgcro becuse, receiviug back bis flear te fraud. We will first se0 whct the Privy
dceds, bis moi tgago, witb a re coovoyance, ho Council say as te gross negligence. tJpon
Lad everî tbing to assure bini tbat the mort- tbis tbic dictum ofjd.ord Cranwnrtb iu Pond
gage xwcs extiuguished. Yet the decisiou is v. The South -Dev7nfiaicay 11nrîî,i
uniinpeacbabie. If, wben tbe bnortgage was JL. T. Rep. N. S. 184, and the judguîont of

catcd, io nrtgagnr bcd froin the inîotgagoe \Vîlles, J., apprnving cf ttiat dictuin lu Grill
beeu givon te undurstand that tbe solicitobc (Iecral fron S'crew Collier Gnpm.14 L.
autbority to reccix o principal as well as inter- T. Rejp. N. S. 715, were adnpted. \Viiios, J.,
est, here, w o imagine, tho transfoeec, fLot bav- Said: "Confusin bas arisen fi-cm rogarding
iog given notice, w nuld bave beeu bond by negligence as a positive iustead cf a negative
tbis arrangemîent, andifl ic payuîent mado word. It is really the abscnce of suce Caro
would bave bocu gond as against blur. Tho as it xvcs the dutv nf the dolèndant te uise."
mcia c f tbe case is-tbat mortgagors sbeuld, Crompton, J., lu deliveiig the opinion cf the
u1less tbcy bave a, special autbority, tako cre, court said: 1' R is said that there mnay ho dif-
in pa>ý ioo off tlîeir nîortgages, to jeîy direct te ficnlty lu defiuing waat grnes negligenc is,
the iniort,,cgcr, aud nt te tic solicitor tbrnugh but 1 agrue iu the remark cf tbe Lord Chief
wlîom the advanco xsas effected.-Solicitor8' Baron in flic court below, whebre ho scys,
j'ournal. 'There is a certain degrec cf negligeoce te

wbicbi every oue attaches great blamne. It is
BANKERS AS GRATUITOUS BAILLES, a rîiistake- te suppûo tbat things are nt dif-

Since tbe days cf Chiof Jrustice unîlt the forent hecause a strict lino cf ileinarcat ion eau-
subeetcf aliuens h-, rnhblyfleor fot ho drawu l)etceou tbem;-'" and be added,suýjct f bilmntsbasproabl neer ee "for ail practîcal purposes 'the rul oîay ho

se elrbcrateiy deaît witb as lu tbe case cf Gb
lin v. intePiyCuni* is stated te ho, that tile fajîriro te exercise( roc-

i/m/Ze, l th Prvy nnniiC a osisonable care, slili and diligence, sgross Lie-
impnortant case as affêmting the relatiousbip ~-' .Sntj,1 u eoiiwic
botecen bankers and tbeir customners.

Thbe furets w ere, that a crîstonier cf tbe Union tbe abnve-mentioued observations cf \Vliles,
Bank cf Australia entrristed te it certain rail- J., were mcde, said: "'Tbe use cf tlic term

way ehemurc. 'hesedebnturs were gross uîegligence îs nny one way cf statiug
plac e iitues ordinc de- tr but they less cre is required iu snuîe cases than.
w eueee tr teodinby diostoy ccbiter, aniand tiers, as in the case cf gratuitous bailees,

m-cr exractd b a ishoestcasierand anait is more Correct and scieutifie te, definc
conveited to liiN ow0 porposes. ltîejury, at ti e-re ofdr hntedere fng
thec trial (cund a v erdict against thîe bankers g(negee Cof caro tbon tbedes cfe Legrd
fori the' ful vaine~ of the securîtues. A nule w as gilr cnertn utiscsLrumade abo1Lute t0 setaieC evrit u iilneford said: "It is bxrdly correct te
from rbis <ecision cf the coloirial court, au ap- say tbat the Court cf ]Zxcbequer Chirur in
peal cTis mrade te the Privy Councl1 w hicb the case iefeired te adopted the view cf Lord
uptreid ube decision. Crauw nitii as te the iniproprietv cf the term

The hankers being gratuitous hailees, the " ý~s nehgne; n hejdietc u
questin re-aily turnd cit the meaigto ho PiyCuelpoeds-h eihtg-s,
given totflc term "gicas negige" It ,a scratl e ihu t sbe'eiiane.Thge,

concnd(-1!ýytheSolicitor UGeneîal ou tbehal negligence for wbuch, accordirug te Lord Hoît,
of the appelbant ',bat tbe question cf rieoîigeuce a gratuitous bailee incurs liabiiity is sucbi as

her nec f-ct La benpee 'yîht te invnivo a hroacb cf confidence ci trust4, net
jur, x -~o- f ele goubt lo teho isurbd. arisiug merely fi-ni somne w cnt of fo-eigbt or

The Weîerf allegm-d against tlie bank was ruistake cf juuîgrient, but frnm somne clpable

nii chlou ig the cîinier access clone te tire defaîîit. Ne advantage woulil ho gained by
stunimmi an luonteîîpîoiîî anîioe-tsubstittiting a positive for a negative phîrase,

pe 1 acrie, n e a cneîddtîc e flic d-egree of care and diligecer which
persn a casier ai-d àwas ont _____ha a barbce rnust exercice corresponds w itb the

ge ci8. de-ruo f neligence for wblcb. ho is respon-
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sible, and thcre w ould be the samne difflculty for them in the course of' business, and picking
of dIefiniegý the extent of the positive duty in a pocket, or robbing a tili. If anvthing, the
each case as the degrc of neglect of it wbich solicitor is guilty of the grecter crime, toho i
incurs responsibility. In truth, this difflculty adds breach of trust to thot't, and uses the
is inherent iu the nature of the subject, and, confidence of bis employer for tho purpose of
thouEh degrees of care are nlot definable, tbey robbing him. No excuse whatever can be
are with somne approach to certainty distin- offered for this crime, for ne circumstances
guishable; and in every case of this descrip- w batever xviii justifv a solicitor inu sing for
tien in wbicb the evideuce is left te th1e jury, bis oxvn pin'poses tbe money wbiebho lields
tbey must be led by a cautions and discrirni- in trust for others,, wbether that mnoud) hes
nating direction ef the judge te di-stinguish, been given te him by his client for inve-,tmient,
as well as they eau, degrees of thiogs wbIich or whlether it lias heen roeix od by bim for
run more or less into each other." bis client. The montent bie epplies auny por-

Here we bave auotbcr eof the judicial diffl- tion et' that money te bis own i se, lio is guilty
culties whi ýb ahound je our procedure, similar et' dishonesty, and has conimitted a cr ime,
te whicb is the dilemma when a Judge is te eveu if (loue xvitb design to refund it.
decide tbe question etf libel etr ne lihel, cnd We fear that the offenice cf tbus misappro-
wbct is the meceing of " corruptly " in the priating the property tbey hold in trust is
Corrnpt Practices Act. Sncb difficulties are more fi-equent than the public are c'-.It
inevitahie, and caîl for the exorcise et' tire resuits t'romn the practice, against xvhich w e
hiobest order et' judicial mmid. bave se ot'ten and earuestlv xvcrued eur read.

Incidentally as regards this, case xvo xould ers, et' mingling their clients' iueuley w'ith thcir
notice a point wbich is eof seine impoirtance. oxvn-a course te be sedulen -ly shuenie by
It was cî-dued by the Solicitor General that evory prudent solicitor. D)ents recover-ed,
wben a b inker takes charge et' extrenmely val- prircbase moneys receit cd, ronts collecte(],
uable securities every care for thecir sat'ety and sncb like, are tee fi-equently pail to the
ougbt te iso supplied, and that sncbo xcs net private accoriet et' the solicitor et the hin ;k
taken îeay be pî'esnured frein the faet iliat ho carnet, or w iii net, dustungu eh xvlsat «. tue
additioeai precarntieus have brou aciepted sînce balance is bais oîxn, ced w huit the propert, et'
tbis loss occurred. The fallscy et' sncb ain others w bieh bo belds in trust; ho dîîws, n-
argument is sboxvn ie a case in the Exobequicr on tice whole balance for bis private uses, in-
w hich wie report te day. There a pointsînan vades the pîoporty et' bis client, deludnio- bis
bcd mun anc nine ou te a hracu lino and conscience with the suggestion tiat ho dos
caused daînag-e l'oi' w biGh the cerepany w as net knovv w bat is bis oivn, avents oe pro-
sued. The engine w-as a rnway, the one sent pressure hy tie tempting crime, in tbe
mcai in cbarge et' it, w-ho for tusenty yeam s bail vain hope that semoethiiîg îey iîrnus p te
single lianded taken it te o be o-led, baving sau'e lsim. It is thus tiiet lsundreds of souici-
fallenijea fit. Since the accident the cornpany tors bave heon hronght te muin in thum-, past,
took precantiens te preveut a recutroence of cnd if the Woodbridge example sbenld ho fol-
tbe catastrophe. It wcs ergned that ibis tact loîved, it is thuis tbat mcany will bere-sftcr ho
.was eviulence et' neglig(enco proviens te the brongbit te the felou's dck and the cotivict's
catastrophe; but the court held net, Mr. prison.
Baron Brausieil observiug that hecause the Thie xvariing xve bave givon hefore xve wsîsid
world grec s xvisor every day it is net to e oenphaticili5 rGeat noîv. Make it -,ii inflex-
concluded ilsat it w as t'eolisb before. The ible mule nover te minole your clieist's meuey
argnument i5a vomI seductive eue, aed likely w itb your own. Keep c scîiaratQ account ch
te lecd te errer.-Laou T'ifes. the batik ced psy over xvbatcvem yîsî receive

foi' a client xvitli tho least possible delay. By
ohserving tiîis mbl, yen w iii avoisi tise doubtle

A WARNING. risk et' tenîptation ced et' errer. Yon w-ut luth
gaie clients aed koop them; foi' thiere la nthiug

A solicitor et liraintee bas heen seuteeced tisai s0 rccomîseends a solicitor te îoîî ot' busi-
te txvolvc ssontbs' iruprisonnt for appiopri- nossaus prompt payiîsg ovet' cf deobta collectted
atin te is oxvn use tbe nioeoys et' lus client. ced meîseys received, aed it w iii prolisoe your
Thsis ks, w-e heliove, the firqt time tuai theofet- pecce of mmnd as mmscb as it w-ill advance 0cur
fonce, nhc hisl o uiy tee comieîiu, bass bois pros pcri ty. -Law Tusos.
pimisbed by indictînn; plundereul client,-
baving beeri ignorant et' the rmiedy or remet-
cnt tei eforce hi. Nouv ibat il is kîewn there CU11U TENURES.
eau ho ne tlcilt thiat t xviii ho mîor-e frequscit- Lulowo'l. Ce 5ri t' of e -Robiîer PJ ton
ly re orted te hy ho-,o xvhose confilaire lbis anîd .Jirdi de Wettoa ii l of et'er loiri tise Kitîg
beois hotrayred. N'Ko in tire truc ititereo-ts of Oee hiide of, land, n the towuî eor Lu u y tbe
the Profession eau w e objeet te tise lais itsclt' seije-snty of e paring or lu eý,sinp tihe hores ef
or its etîforerrine. Iu x ory tnîstb ties-e ks no eur lord tire Riuig la Wouidcýteck.
real dift'0 i0 ce bote oo rishherv h1 a;p-copriat- Mirg-r 1- -c Aservii iield onie yad- ff'-
ing the esoeey wlsich clients have coufided te
the cane of a solicitor', or whlichI lie lias mcciv cd c vRqs îi ac i itsi o fnsl o4
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cor lord the Ring in capite,* in Aylesbury, in
th-le County of Bucks, by the ser3eauty of keep-
ing all the distresses made for thac King's delit
by the summons of the Excbequer.

The manor of Banbory was beld loy the Bishop
of Lincoln,. by the serjeanty of one hundred and
forty hens, and one thousand three bundred eggs.

Ail tbe bondmien (servi) cf Chakendon, in the
County cf Oxford, for the service of moviing,
were te have cf tlîe lord oue rani cf tlic price of
eight-pence at least, and every nîcwer wans te
have a loaf of the price cf a hlf-penny ; and
tlîcy jointly ivere te have a, cortload cf wood, and
a eheese cf tbe price cf fourpence, and a, certain
quacrtity of sinall beer. And cvery yard-land
icas to have six lods cf grass, and baîf a yard-
land three tods.

'fhe Barons Furnival helci Fernham, in the
Conuty cf Bucks (n0w called Franhami Royal),

liv the service cf fitiding tbeir sovereigu lord the
Ring, upon the day o.f his Coronatico, agloee

for bis riglit band, âud te support bis riglit arma
the sonne day, wbilst lie beld the regal verge or
sceptre ini bis banda.

At the ('orouation cf Ring Hlenry IV, Sir
Thomas Neville, Lord Furnival, loy reason cf bis
reancr cf Furnebam, with the Hanalet of Cere,

Wbi bbe el ly the curtesie of Eniland, afler
the cciase cf bis wife, thec Lady Joane, gaive te
the King a glove for bis rielit bacd, and sus-
tliticd fice Ring's rigbt airre se long as bie bare
thla sceptre.-Oxford Joarnal.

ONTARIO REPORTS.

COMMON LAW CIIAMBE IS.

(Rpoie h0 li.nR O'BoIi.Ns, EsQ., fa ifi.

Monais v. LES11E.

Pro'hin am'y Secuo iiq for ce t'.

,1. Ai) apr lication fa remoir the nr'at f'rincd cf au infant
10 P I-ol on cie rrotind of' finsolvecy, or fa stay pro-

_ sf,s ciii s(acllrlaY for aOsts la pli ru, niust be roade
jjll,îiy i fter dcl rcalIiui ri, acn oîdcî to the roto

ii crdfiary r, w laui sc!ciirit forý ros, le apilre fori'
2. V, ori i i curt I, lii oOilt 'd theO îietiîro. ouardfoîi cf

oci, ifoti i rcil ii)î is pr obable iliat
li 'one el, " cil to !oi, Oc ain iii rfîc for th cisi es

a1t3o fi, p)s; [ho i i O utis o, 1110i 'ci couart le
soýM , 'it îl, oioico îrici lii 'xa fi.id o il ii u ba
ri'cl I ifu r Il ( il hi t -o oolr o gi e scrîîtrity 1cr ci,,te
a1hi,0 îî ii cihc illuma11ecc.

[Chamlibers, 21p rtcr, 18C69.]

lAi ci dcc ruis mialle on tue lot Seriteiieî,
1fito sodlîit 'o 1arcMorris, oeolî' f tue

p iii iff ho îorosernhe tle aIction a, lier Oeil
fl i ai i. l'bi orilci ts served on d'le idant's

,iiîî i ong xvit hei decuuraLiuul cii thue 4tlî
,o! Mi ** Xfir aihîuwiiig thbo hue foîr piead-

iui to lu ý cx Ïe sfcoldau delivered a saumirons
h, li ,i aS O lllîci ulil, wbli auc rier
w, oi-, ýîoit i o 161 Seclcubea. The picas
ivre seri id o n uI li 18i S,,pt,î'uchea, griol ci tIse
M une Jni i,-uc vauiuned lliii) notice cf triai was

sýr roCij. st in tille l'or fl i& l- et.ma

Cc ci ls a el L' i ý'0Ie!do 'cl . liiný( *oi'L y.

On the 2
1st September ibo dlefecdîiît obtaired

a sttooiiioîs cocu cîng o1 tue pilaiîîtiff ho show cause
ici' flic appi imeît cf the above tî'iri, ipro-

r/oc n r iy siîould net be revoikac, aiul w iy ai
proceediî go tierein slîould not bie slayed maîtil a
resp isblo peroon lie appoiiîaed as proerhii aiuy
in lus steaci, or wby ail fui Iber proceedings bore-
an shoulol cot lie siayed utîtil surît next fricnd
sbould give te the defendacît security for bis
cooro berain ; epon the ground that the salol pro-
/ci/i osiy bs ot a responoible persîlu, arnd not

lu solveiit circunislances, and flot gocol for de-
fenîlant'sc osts bosein

J. A. Boyo/ shcwod cause, Ile fiied affidavits
detailiug, tîte proceedings, aîîd iu wbicb it 'cas
allegeol, Ibat compelling the plaint if te givo
security fer costs would lie equivaient to pre-
ventiiîglber front pnooccutiug tue acilon, and
thibat lur y eyant obe could oct get sutit security
lu hune for the approacbiug Alssizes. lie cou-

tendeol,
1. Tbat the delay lu naking lb-ý application

hoid been tee great : Sec Rule of Couat, No. 23,
Ifrirriacîî'a C. L. P. Art 603 ; Fega v. lojp/i'r, 3
P. B. 809; Soirs v. Crterc, Ib , 8283; Ad8s/iad
v. Cpton, 22 U. C. Q. B. 43J1; Torruiîce v. Gross,
2 P. R. 5.5; Xolrgcîi v. Ile//ami, 1 P. R. 86)3;

Va/iîîocîg/it v. B/ouud et ai., 2 C. M. & IR. 740,
(par Aldet ,ou, B,

2 Inuiolency cf tbe proeait ooi gis nol estab-
lisbied bere, and even if est'cblisbed, she is thc
itatural guardian, auln otcher peruion crin ic bail
te act :Lec' v. ,Sil/, 5 1-1. & N. 632 ; A&Àsr on
(costa, pp. 10, Il ; Wioin v. Frazer. 8 M. & Wf.
660 ; Morgan & Pavey oui Costs, 251 ; Dur/rail
v. Sala/iwc/l, 12 M. & W. 779.

. be followiuc saibnoritiesý wore cited iii suip-
port cf the surinhons : Aren. Prao., l2th ed., p.
1242 ; fors v. Sîi/.29 L. J. Ex. 294; Mfu1c v.

Berf/lu, 4 Mloo. & P. 215.

qGALT, J.-The samouis must bc discliarg d
on botb, grounds.

WALLACE v. ACRE.

A watt cf rjcfmeîit waý css oii îf t fli drfcudact, wcio
(an oes ailegcd by theua iiiift andi net îtcîio loi aie
dafeodauti i iaiîîîd t, be owler cf tue land iii quest ion.
Tiîc p,, sa 011 ws, vacant; ando it cas îlot siîc,în tfuat
ahi'"( ci' lu it - es i,t ini possesasioc.

llit , -iit ai c 1,iiiil ii a il ctirt te havei ce it seaat
asîde witm ahîoîîr filo tîîiî afaie.

lChîamîbers, Se'pt. 23, 1869.1
This was ao surmmons calling on ibe plailîhif;

mugrother thilugs, ho show casewby the
wîia cf sumcnons bu ejeetmcnt bîrebu, copy and

servica thereof, anid pibecige tlierefor, cor sonne
or eole cf thein, oonio ot bie set colle willi
rosIs, on grou thiot said defeudaut was imopre-
pcrly made a defeîîîleît.

The forts aiiaeccolent te tl-e iuringirîg cf tYs'
ui ppeai' iii ],icic-g8tce v. Acre, 15 Granît hUO,

and Acre v. Lieingoîi et al., 26 U. C. Q B, 282.
Thlo defcuIudoua ini this suit bad brouiglia 'un adlieu

of' cipecînoetit agaicînt tbe plaintilfs and the sio
Liviii,ou2, te whïich tliry 'îplieaid. Wlil'ce
lii lîlîi lias dýfense te 000 baîf, and Livingpstone

t0 iii c n 'ber. Ait crder was suharqu ýitlsv ade
éiU'crting tticir t~paal eo lie withid tvïn, cn(1

81S-VOL. V., N. S.] [Decciliber, 1869
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giving Acre leave to sign judgment. Wallace
negleoted to withdraw bis appearauce as directedl,
and Acre took no steps te obtain judgment, or to
take possession of the land vehicis was offered te
hlm. It consequently remained vacant, at lcat
se fer as concerned the fiity acres clalnsed by
Wallace.

Many other facts appeared on affidlavit and
were discussed, but wcre flot material to the
point on wbioli thse case turned.

O'Bricawshewed cause :-
1. So long as a defendent is eitber lu posses-

sion of or dlaims any interest la the land, the
writ against hlma cannot be set eside; aud lie
does net now, as lie sbould do te usake ont bis
Case for relief on this application, discleina title
or interest: Hall v. Yeeill, 2 Prac. R. 242; D'Arcy
v. W/c/te, 24 U. C. Q. B. 570, and see Kerr v.
TValdis et al., 3 C. L. J., N. S., 292, 4 Prao. R.
188.

2. The writ may properly lie directed to thie
person Il entitled te detend the possession of the
property claime(]," even tbougb lie lie net lu ac-
tuai possession :Ejectment Act, sec. 1, 2. And
the writ need net new be directed, in case of a
vacant possessien, te the person lest in possession,
as evas thie law udoer 14, 15 Vie. cap. 114, sec. 1.

J. Ai. -Boyd, contra :--
T/ce writ sbould bave been directed, Ibis being

vacant land, to the person last lu actual posses-.
sien : ,Street v. Crooks cl ail., 6l U. C. C. P. 120;
Benseon v. Coonor, IMc, 859 ; and the writ net lie-
ing addressedl te the tenant lu possession is irre-
gular: Thcomson v. Stade, 25 L. J. Ex. N. S. 30G3.

The sole question te lie determined lu ejeot-
ment is, wlie is entitled te tise possession weith-
ont regard te thse nianner in whîch ho bas enter-
ed: liion v. Soc/t/c, 17 U. C Q B. 218.

PiGnAoups, C'. J-I connot holci that a person
can lie conspclled te detend an action lirougW te
recover possEslen et laud et whieh hie is net tt
the ticae lu possession, even theegli lie may dlaim
te lie the owner ef it. 0f course if ho dees
net desire to litigate, lie neeci net eppear, bot
thon lie makes blusself hialle for coats lu au o-
tien fer mesue profits. Possession lu this case
appeers te lie open te elîber party, but neither
seme te lie desicous of taking it.

1 tbink the order sbould go, bot as thie conduot
et tne defendant deeos net appear to me te bie what
il sbould bave boen, leoking te al[ the tacts as
they eppear treus the affidavits, thse oceser will go
wilbont costs.

Order accardiecqly.

Btnasct v. ARMoSTRONG.

-Relee'eee Plecd ej.

HeW, 1. Tient secs oni 18, Col, Stat. U3. C. cap. 29, app!ica
Gelty te) cases cf a wroogti t eking ande detonticui Ovthin
the tatter part cf section 1 cf thitact.

2. Tient the seeoua coulet cf the dueiarattcn sct ont bctow
was iii c e and net in rcpteve e, and ccntd neot tisecetore
bc :0e ccd witti an crclinary ceunt ia reptevui; lent eccr
if i1rnecded to s e coseot tis loplawin under tihs provi-cee su in thü latter part cf sectionc t it 10 nupropur, flic
facts ho ce', tient tae action was agaijeot o peeccetkeeper
for (lots iniig 1cin ees es~ distrailied damg ici iii J
aned therefore a casesc 'ie w hidi by to taxe cf Engtond
coplei te meut be iieadc," and in eier case the caolt
inn"îet bic strUe 'k osot

[Chamibers, N,,s e,îber 1, laiD ]

This was an action et replevin. TIse declara-
tien conloined trio cotnts; the first un orcliary

couat lu replevin, but omitting te state tlie
localcty in wiih tise takuceg teok place. TIce
second count lu ils introductoýy part stacted that
thie dntendant 'vas a peni keeper, and as sichl
received and teck into 1is custodly certain gcods
and cliattels efthe plaintiff, te wit, certain herses,
&o., and tliat whilst tbe said goods aud cliattels
were lu tbe defendaut's custody as sucli pouud-
keeper as aforesaid, and previocos te tise sole
thereef, lie, the plaintiff, considering and con-
tessding thot tise said geeds ani cbattels ble o
and were illegolly impounded lu pursuance et
ouid as requîred by the fenrth suli section of~ sec-
tion 355 ut 29 & 30 Vie. eh> 51, offeced te givo
te the defenisut and teudered te hlm geooi and
sufficient and satistactory security fer ail costs,
demnages and expenses that siglit lie estallisce I
aoisl hlm, and dici thereupon, as the owcser of

the said goods and caîtels, demani fion tbe
said detencisut the delivery up ot thse saidi goeds
and ebettels te blc, the plaintiff, as hie lawtully
miglit. Yet the defendant wrongfcslly refused
te accept the said seucîty or rcry ececuerity whlst-
seever, and wrongfully retused te delicer op te
tice said pleinîiff the said goouis and clisîtels, aonl
unjustly detained the sasnie trous tbe secid placn-
tift.againot sureties and pledges, until, &o.

Upou being served witli Ibis declaration tbe
defendant ebtainci a sumnmous calliug upon lice
plaintiff te show cause wby the second coucct et
lice declaratioc sbeuld net lie streck out, ou the
greund licol the samne le colculated te prejudico,
emborrass and delay lise fair trial efthis action,
and tbat the said count canner, if ln case, pro-
perly lie joiued witli the first ceunt ef the salid do-
ciaration, a.nd if lu replevin le separable; or wliy
the deteccduct sbould net lie et liberty te plead
and demur te the declaration, on the grouud lIat
Ibere is a misjoinder et ceunts, or wby tbe first
cont shoulîl net lie amended at 

plaintiffs ex-
pense, by statiug the perticulers etfflic place
wlience tbe cisoîlels, &o., thereia mentionod,
were taken.

D. JIcJic/cael sbewecl couse, conteuding tbsI
altcougb tise fist eocu-at was lu replevini yot tbat
supposing tbe second couri te lie in case, if csigbt
lie joined uder the provisions efthrie first section
et Cou. SIat. U. C. cb. 29, entitied, Il An Act
relecting te Ileplevin," etberwise il weuld net lie
possible for tbe plaintiff te avaiu limsett et the
provisions tiscrein cenîcluci for Ilthe recovecy
set tise detesges snstaiued by reaois et suc), tun-
iawteîl capîlea and detention, or ot sucli unlesw-
fui defenîlen, lu like usanner as actions are
lirengbt ond meintained liy perso.ss consplieniccg
et unlawful distresses." And ie even nominal
dacuag-es are given, and sncb would lie the resuit
witbeet sncb a ceunt as Ibis, sncb recovery
conli le pleaded ln lier et any subsequent action
fer suliatccîal d,,iaýes.

Octer, for the defeudaut, contended tba't the
ceunt wes in caise, lu wbicb oyant it was a iiiis-
joinder et action, uneler the provisions ef tise,
Cotumon Law Procedînre Act, section 73, or if il
shouli be beldi tolie lu replevici thon il was nuc-
necessary and siceull lie struck eut, and chat thie
provisions efthe oct relaling te repievics respect-
iag damages diii net ceter te cases like the pre-
sent, lico te cases wlece tle plainîtf lirociplit
replevin lu piae et tl05 1 5ec55 or trover. Ile eols.e
conftendeel thaI le cicis cise il was ceac.cys

Deceniber, 1869.] [VoL. V., N. S.-ýl9
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statle tht place where the wrongful. taking and ligerie( for whirh) ai ,ot they t'oudho trimade liable wouild
detention toek place, as this case did uct fâIl iiive bpeu the wa it of thdt ordinary rare, wliîeh men

eL (oi'amo prunirice geiiCiflïy exorifis about thii o wn
'within the P rovisions of section 18 of the repievia alfairs.
aUt. i is nor, iiowcer, suffi"ieii ta tx, opt a griotoas ballet

GAIT, ~ ~ ~ ~ r(1 J-flvr d ofoafbiliti'. tout lie k ep a id îi 1ii aited itl t hLmi
GALTJ.-I !S erV ifficuit tasry athetiier o the sail illa iliot aý lic, iep fie -Vil, thutti his

the ecOndrî Collot is lu repleviri or inu taie for de,' of, car, ,îll oi, il y r1 l-ii f
tt t 1 

ii),in of
'rrongfully refuelng te accept the securiiy mou- SOI lieil Oi ctrtfîodr s îl',i

y 'r- The ternii " , r, ion httîoco"eastioned lu the decllaratioîî, although it couicludea tion, butNoot is exlr ol- tii', i)raticai dl hlient
ina tIre ordin'îry fotu of a court in rplovin. 1 betva mo tire, r e if ii îir for »liih ll ý d,nrnt
incline ta think thit it le lu case, and. as surir Tîyîîll I boflr ar boeî - ,

inîtstlii i ttinc taon
ls iii contraventien of the 7'dîd section cf th e 1h l,ý ' i. ý i, lý I in jurychre is %uPl ii, aîy
Common Law Procedure Act, and muai be sti udt q< n11 ii at tht Ia le, liai whuetlîr thune s lit,eraii ne
out, but it is of' vory littie dîc îaî'rîce 'thetir rîifeîIl , bult W]:Ieri ti re h is iipîîi i whici a jury

1 amcorect n tis iewbetuse f i ir retend- co îeriy f Lu a vribt for ti r i rty 1 iadtinn iît,I au coîectlii bis iow bocnat f i je uîeu- îupii whiii rite onus aif proo siti 1 llpt i.
ed iii ho lu replevin, it ouglît te bc strueli out as A n iii it îooiy bu dire( 'md ex eîo ,fto t, i iefe -ýiiiant lias
super fitout, for the followiîîg relions-FIroul tua ent-ird oiti hlu case, ana evîdro ie tii by tue latter
affiîdavits filed it uppoar s tfiat tis i lana action îoî b.G mied tir tli tptr]î - I îîa, a'iit.
9gaitist a pouird keoper fior detaiuing certain [2f1 L. T. Rell. N. S. 214.1
horsts distrained d image feasînt arrd plattd lu This was au appei agoluet a jttdgtnt cf the
the poutrd, i la iherttîrt ai tasetI iti whieh by Supremoi Court of Victoia. The then piaîintifJ,
the Law cf Eîîglanîl teplovin uriglit be uourlt," Mr. Rhaurd Lewius, brolrignt au actia ru gainot
aud dees net filîl wiîhiu tht latter part of tht lot the defendant (the prosont roapoti ent), as ln-

sectiou of tht replevin act, whith was tht par- spooler of tîle Unrion Banik cf Ausîrolila
tien reilld upon by Dr. M ilîl. Tht port Tht doclaraticu statttl tîrt thte plaintili' deliv-
refeîred tu ilsaus fellorvo, "elu tiact any surir ertri te tht said h'irîk ctrtain t'ai!w'y doeulnuros
gooda, Zzo , have btou Gtherwise wrnîngt'nlly taken te bc slifely lept and iakeu cire cf by the bank
or defairied, the elaner or cuber perat cn capable for rtxvard, and the bauk r'oreived tht dotiolitures
ut tfîe tirait this art tiîkts elfect ef uîaiiiîtaiîiiîig 1111e their tire unid keo'pililc, fot tht purpoat anrd
un actiou cf treepaes etr trover for proruîtal pro- on the terrus afor-arÀîl, yîut tute baîîht kept tht
perty uroy bîiîîg au action tf replovin for the dtbeturts irn a rci"giîi muineîr, îîidi tocit ne
rtcrîvery tiiereaf, oaie for fte recovery of tht tait cf tht saute, wiîîrtiîy tlîey woî e ost te tirt
damaiges 8ust'îiioerl," &c., as btfort uietioed. plaintiff. Tht steond coînît cliargeri the bauk
If, thlifiîre, tht atoîlîd oonîît ils luîtîiuid to bc wvitli riegligence as grauitiînsbilt.
lu repievin uurdor the foregoiug prrovisions, it la Tht dofmnîdarît pltaded net gînnlty, an(' a trav-
wrorîg, bocausýe beinîg a ca,ýe iii wbirh by tht lait trst cf tht delivery and r'eueipr of the dretrtures
of Etigiaud ropleviri rîrîglit ho madet, tht said pro- by tht batik.
visionis do 'ruatlpply. ht aleo a[ptars to rut At tht trial, in N'ov. 1866., oî tht close of the
that tire i 8th section applies onîly te, ca-ses of a plaintiff s c'e, tht couiîsel for tht dxfîid rut

'wrongfui takiug sud dttetîtitîn ithin tht latter ap*ýiod for a uctiaurit 'fhe jît go refuatti te
portion ef tht first section. anti uat te tases cf stoîp tht cïisc,, but gîtve ltuve to ma'e ta etetr a
nuawfui diottecees for dounage fi asinit, sud verdict for tht defenîluirt It vais nandet"trîd,
therefore iliat local descriponisil tioctsary. hriwtver, tîrat tht ruie, if absolute, siîould ha fer
The sutnmons le ilîtrefort moade absoînte to cîrike a Donuit, au 1 nut ta etrer a verdict. Thre de-
out the secondl ctnt, uni] te amianti tht firat with fendanirt ietu taled evidtuce, sud the jury forund
ceats, lid( tht defendanit ta have eight days ture a verdict for tue plainrîlîf for £10,450.
te, piead te tht aurteroled dtclarlitian. Tht ranie to set ascde the verdict and eter a

Order accerdin gly. nonurit was cubsequ,,rîtly nmadt abecinte, the
rtapîîudont tiiereirpon eigning fluai-i julgîieît.

Tht appeliante wtrt tht extoatars ef Mr.
ENGLISH REPORTS. Lewis, atho died lu Nov. 1867.

Tht clirtulistaucts of tire cae 'are fuily stated
JUDICIAL COMMITTEE 0F TI PRIVY lu the julgurent.

CG UNcCIL. Tile Sa/k/fior Geîie'ra (Sir J. D. Cî>ionidge. Q.
C.) for tht appelîlîrî.ts,-uit ail, castes iliere ntgii-

(llrpotted lîY DOAriS Kî'uî. raio1, Esc. L'ar r il Lait,) genre la impoîted to a baitee. xvlooîbr gratuitone,,
Gîa~is AiD TiltS V.MCMî,LE. oe fer bite, tht question la, what tînîutît cf i-

GIBIN ND TH1lýSV. IONULLN. teullilu, tare, andî skilI tan ha lîîsisted on by thte
Vlî'fatf'îu ï,jiî f]î î ~rialiir îi/t of baller, se tha ifcr damao~ge fot its ornissict ht

titilaih 'b 'ili i, e ii it, roay have tit actionr agrîiest tue h.îilee. Tisl

A bx antiiit'î iarttiî'-id auloir secîîit'es mxa' îlu- question ila eue cf tact for a jury. Ac conusion
50 iiri t o îîî, tt lilîl itî f'tîîîi tut Lrî.. Ti lias uristu front tht trot cf the ivati "gîos,'
Li.i iciou h la j .~i ii o Lii li, i Go a i o le O x,

v 1,1, 1x ' 1 irt lial tron, tam i5xîtîî îîiî or loies of us ex preesin g the degret cf tîegl port ce for w luth
tir cutl Ul îvll plojnrjt] büLi0fii.î t ei grîntuitons buîlcee are trih li Ii uit, atît frot

Vin eciue ri îî yti ie îîeîîît rrîîsnsing th, terr " tigligenre'" us if it wert an
Thedebntues erestoeu )ythecalhic ofhe uii. ffirnartive Word. Wilýte, J, et ted tht p 'ilicpît

1ii "an atiaon liy o] t riepo itt in il i li a k, tht lilt cîrrrectly lu Gill/ v. Genrial lIce Sertît C'ol/ier
sitaiii i eri iûitlili if, Ca iutîi e iil oimpîlîy, 14 L. T. l'p. N. S 715a ;l i L.J.

Ou, ppeai ta the dînicai rt'iiiilfo, N. S. 380, C. P. 1'1 ow 1 tîîltely upeîe avith
t. S tittu hii, i lt oiiitt ýta iorthl tii î' , tt O r dirau cf Crainworttili, L. J. i n W' ev. Brtt,

tuieo tii, depoa t eitrt ira.li i t un tini tr M . & W. 113 ; 1 2 L. J., N. Sý 264, Lxta
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Sgrecs cegligence' le ordjnary negligeuce with a
vituperative epithet That vs the law laid
down in Wryid v. Pickford, 8 M. & W. 443, sud
upheld sud receg-nised ju thie Excbequer Chram-
ber ini the judgmnent of Crompton, J. lu Beal v.
South Devon Railwoy Compiny, 3 IL. & C. 337 ;
Il L. T. Rep N. S 181. The confusion ceeme
te bave orisen in coing the werd ' negligence' as
if it waa an affirmattive word, wberoec lu truîli it
is a ne ative word; il la tIre ab.cnce et cccli
care. skili, aund diligence as it was the duty cf
tlic porson te briug te thre performance of thre
werk wliich lie le said net te have perfevmed.
TIen, if yoii bogie rvjth tbat, what je the amneunt
cf rare, skili. sud diligence wbicli a mou ouglit
te bring? J ne crace et a gratuitoua bailment
it je caii, if you empley a mac of ne skili te ride
yocr horse, lie le borrud te use ccnli ekili as lie
poscesses, and throt yen can require ne more,
and îliat lie is liable for gres, negligouce lu that
seuse. But if yen employ a mac te ride yecr
herse who protessec te lie a groom. hie wocld bie
ausiwerable catess lie lied competeut skill lu
hersoridi g. Therefore tlie word "grecs" te a
word whicli, as pointed eut by Sir Patrick Col-
quborîn lu lus sumnary et tlîe Reman civil law
(co. 15,39 3), ie used as a descrýptiou, net s a
definitiori. If we liave te separate law frein tact,
and te beave thie question ot tact te thie jury, we
cotd cet get nearer te a practical d firitiru cf
'gress nogligeuco' thitn snob negligouce as is
actioca<,bo." Thise. tlien, was a question rigbtly
lett to thre jury, anrd tbeir fluding erîglt not te lie
distur led. And the evideuce given at theo trial
was sufficient te eupport tire verdict. l'/lin a
banker takes charge cf extremoly valuable ceca-
rities, every cire for Ilîcir catety cuglit te be
suipplie]l, and that sucb waa trot takeon mry lie
presnnied frein thc tact that additienal precan-
tions bave beon adopted sicce tliis lose occurred.
If may lic truc that F'letchier bad licou long iM
the eiupleomeut efthIe batck, snd cliat cothing
wos kriowri ageiinst him, but it wocld fippear
front tie evideccec thirt a gentlemanu froni E ril.rcd
callo I ou tlie tuanager cf tIc bai and tld limii
tliat lie lied expected te receive money front
Fletchrer sud bad net recejved it. Tais shouild
have put lin ou bic guard agriinst Fletcher.
Thon lucre le evidtcc that violenrce bsd been
attompto I on tire box, sud it evas saggected tliot
Fletclier teck the box awoy. bail it picked by a
loctîsitî, sud tlion returued it. If tliis wcre
possible, there must bave been negligeuce ii tlie
arrangemnît.sat tire bock. Tire rîrer t-act tiraI
the batik teak as groat cireofe Lewis's streug
box os tliey did et' tlioir owu preperty wonld cet
rebut tiroir litîbulity. Lord Holt's ditînm in
Cepyr v. Bernard, 1 Sm. b Cas. (5tli edil.) 179,
wac, cI rt if oacmere dcpositary ",keepe the gooda
baiîrd te liim. but as bie keepe lis ewu, lîcugli
ie koes lis ewn but negfligeîrtly, yet li j net
cliargeall for them, fer tlie keopiîrg thona as lie
keopo lis cwîî is au argument cf bic boueety.
. . . As suppose the hrilee je atu idle. carelece,
drutiken fou ow, sud cetues borne drunk, aud
leaves ail bis doors open, sud by reason thereof
tîro geods brîppen te lie etolen sud bic ovin, yet
hoe chah uer ho cliorged, becn use it ic the brrilor'c
own frîcît te trust sucb au idle fellow." But this
wac cloirly everrcled i Doormoan v. Jeurkins, 2
A. & E. 2,56, wlicîe Deunan, C. J., direotel. tire

jury thât it djd not follow from defendaut's boy-
ing lest lis own money, at the caime lime as the
plaintiffe, tbst lie bail taken snob cve of platin-
tiff's money as a reasonahIe mtn would ordina-
rily take of his own ; and lie added that thait fact
afferded no answer to the action if they believed
tbat the leoss occnrred front grosc elgne
[Lord C11IUSrM-ORD caid the doegree ot negligence
for wbich a particular bailee is jiable must bie a
motter of law on wbjcb the jury would bave taobe
directed by tbe judge, and ieferred ta ,Shiells v.
Blacldrurne. 1 H. BI. 159 ] The casentf S/riel. v.
Blurcklbre bas been onisudoerstood, and bas been
supposed te show that the question of negligence
is a motter cf law, but tire verdict was there set
acide because the court thouglit that there was
ne evideuceocf teglîgecce te go to a, jury, sud
that tbey liod founi tlie tact erroieously. (Se
the commenta of Pattecen, J. in Doormnan v.
Jenlkins, 2 A. &e E. 263 )

Waikîni,*Wrliarns (Beresjord svjthbihm) on the
saime aide.-The rule te set aside the verdict and
te enter a nonsuit cuglit not te bave been niade
abs jIute but sliould have heen discliarged. The
julge at the trial belaw ouglit te baive lett te the
jury the questien wbetlier the bauk was guilty
cf that particular degree et negligonce for which
gratuiteca bailees are liable. The ulofoudaut at
the trial, instesd ot relying on the objections
test plaintilf hid net mode out a case for the
jury. choae te go into evidence ut bis ovin. Soe
ot this evideuce, porticularly the tact et the
cianLe ode in the bank arrangements atter the
diocovery of the loss, was favorable te the plaiu-
tiff. Thjis evi lenco miglit have been lu Iiuswer
te tha applicatien for a noasuit. [Mli/.Q C.,
agreed that it sliould. be ceu-idored wbetber upon
the whole evi leure thr're englit te bave been a
nousuit.] We admnit tht th, bankers woe gra-
treitieus boilees; that tbey are net liable for do-
posited preperty stolon by a cletk or servant
empleyed about tire batik, utile s tbey bave
knowingl]y laired or kept lu tlieir servicýe a cils-
bonest servait, auJ tat tlioy werc oîrly boutod
te take erdiiuory care; but wlietlrer they took
tbis cave is a question for the jury. The rtel
given by Lord Leugbborough, ie SlrieI18 v. Bloc/r-
berne, i Il BI1. 163.j thaýt ''if a man gratni.
tously undertakea te do a tliing te the best cf
bis skili, svhere bis situation isjehc as te imply
skili, atu omission cf that skill is imputable te
bitm as gre-ss negligeno '." Here the bankers, if
tbey ueglected precautione whieb their business
onglit te have euggested, wiere guilty of gres
negligence. As observed by Lord I)euîun, le
Doorm r v. Jekrrkmo, 2 A. & E3. 26.5, it is 'im pos-
sible for a judge te take upein. himsoif te say
wlietber tiegligence la grosa or cet " Iu 1Viou
v. !;retil 11N & WV. 113, a percutn conversant
witb sud skilled iii horses, rode a berce nt the
uwuer'e request, fer the purpese et 6buwing il
fer sale; the berse feul and was irijured, aud the
judgee in cumming up told tbe jury that the
rider, tbe deftndant in tbe action, liaving been
clown te bo ckilled iii the muanagemen t cf berses,
was boucd te laite as mucl care et the horse as
if hie badl borroed it. The -juLry fouud a verdict
for the plaintiff, and tbe court refusedl a tîew
trial on tee greund et misdirectiou. Alderarn,
B., observes : Il This detèn lant: being sbewc te
be a persan ut coirpeteut skill, there was ne tUf-
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ference betireen bis case andi that of a borroirer;
hecause the onily difference la, that then the party
bargains for the use of competent skili, which
here becomes imreatcrial, since it appears that
the defeudant bad it." And iu the j udgment of
ilolfe, B., irbo tried the case, coccurs the passage,
IlIf a persan more skilled kuows Chat to bie dan-
gerous irbicli another not s0 ckilled as hoe does
Dot, surely that inaies a difference in flic liahil-
ity ? 1 said 1 could sec no differonce betireen
segligence and grosa negligence thiat it iras the
sanie thing irith the addition of a vituperative
epithet-aud I inteuded te lessve it te the jury
te ssy irbether theo defen lant, bcbng, as it ap-
peared by the evidence, a person aceustomed to
the management of horscs, iras guilty of culpa-
ble segligence." [Lord Ciiteeess'cs said that
Wtilso2i v. Brete was a case of misfcasance, not

of negligence, and that hoe sair no objection te
the terni Il gro'.a" aegligenoe, irbicli tas useful
in cxpressing the degree of nogligence for avhieh
certain classes cf bailees are responsible. The
terni, moreever, bad Leen approved hy Lord
Hll, Sir William Jonce, and other omissent su-
thorities.] A similar rule iras laid clown lu Beal
v. Soth Devon ]lailway Cesasy IlH. & C.
341 il1 L. T. Rep. N. S 181 See, toc, the
cases of Feninsalar and' Oriental Sicasa Naviga-
lion Cesssssny v. 1hand, 1 Moo, P. C. N. S 272;
12 L T. flop. N. S. 809 ; Dansea v. Ri/chsardsons,
3 E & B. 114,

Ne 1lio/th Q.-C.,' fo r tIbe r es poandleurit -Whbe re baunk-
crs lake charge of their cuýtomers' gooda under
sncb cireurs stanices as the present, it muat bes
uuderstood tbnt the cuqsomers wili take their
chance of les'. If wrlether they have takeni
proper care la te be a question depeudlent on the
opinion of a jury, iritiat bssnker îvould accept
sucb a liahility without reward ? There was ne
evidence of siegligence, except tiat the cashier
miss sllowed te bave accesa by binmself te the
strong roem. The plaiutiff linei that this Ceas
the custota of the bank. and after the depesit of
is propcrty if arsy change was made it mas for

bis beruefit, ratber than te bis disadvantage.
And, indoed, te allow accesa te the coufideutial
servant sioe would probably involve less riaIt
than te bieC two go tegether. 'The boxes irere
]sept lu the streng roomn for the convenieuce cf
depositora. sud it canuet hoe ceutended that thore
wis asny negligence lu the bsukers beesuse tboy
did net put theso bonds lu the eue cf tise twe
lutter recunis mlsieh they reserved for bullien snd
uusigned notes. Lord HIoît, lu bis judgmcnt
lu Ceggls v. Bernard', lu saying tisat, irben a
mnsu takes geeda lute bis custody te kecp for
the baller without retrard, the bailee miii hoe
chargeable if guilty cf "lsome grosa negleot,"
ctearly ustans Il w iu"segligence, whlrh would
ho iieîer te- fraud. [Lord CHEaLMtSFRD -It iS
diffi'ult of defsnitiota ; but grecs negligence
seorna te moan - utter caàreIesbue-ss"j For hoe
bses this part cf bis jrsdgment on J1 usttni ina
Insstitutes, Book Ill., tiC. 15, sihere the liahiiity
cf a depoitary la tius defitied: "Ex ce solo
tenerur, si quid dole commis,'rit; culpoe antem
sntiine, it est, de 'idie se negli'gentiro non Cou-
etuir." Aud Chia mbl iras acted on lu au Amers-
eau case, very liko tLe present, Farter v. 12 's.
Bau/r, 17 Mass 478, wvh re a cas1k of droubloons
iras depý* -ited hy the p'sbti eh tle desire d-

ants, aud the cashior or clerk of the hauk stole
a great portion sud afterwardsabscouded. Tbe
bank mas beld not te bie hiable on the grounds
expressed inl the following pssage from the
judgment cf Parker, Cl., (pý 497), IlIt wiii
Dot hoe disputod Chat if (Chia coutraet) amounts
only ta a iakd h:itlment, withouet remsrd, anti
without any special undertainig. whicb lu the
civil atsd comuson law is called dcjsositarn, tIse
hailee -will ho âswerable onby for gross negli-
geuce, mhicb is cossidercd oquivaleit te hrecc
of faith ; as cveryosse who receives tihe goods of
suether lu depesir, imipliedby sti1 ulates that hoe
wibl take conte degree of cr0 of them. Tise
dogrce cf care mbcb la necessary Ce àvoid tise
imputation of bad faith, la measured hy the
carefuinesa wiebih the depositary uses totrards
his cmn proporty of s, sinillar kiud. For tsbthieegt
th'at may ho se sligbt as te amcunt eveni te care-
lessuess lu nnother, yet tise depcesitar bas ne
resson te expeet a chsang'e cf cbaracter lui faver
of bis particular- initere-t. aud it la bsis cira fcily
te trust one irbo s ((et able or wiliing te super-
intecti witb diligence bis cîsu coceerrs..The
dictutu cf Lord Coke Chat the haro acceptLnce cf
goods te keep implies a promise te kcep thes
ssfely se Chat tise depositary wah ho li ble for
bass by stealth or s ýcidrut (Sea//hcoie'es, 4 C'o.
83), la eutirely expboiled . .. baving breni fub]y
sudi explicitly cverruled by ail tie judges lu
Coyys v. -Bernard. . . . ' Now tise fisi seeims te
hoe settleti tisat suci 'o pourraI baibsssett ivili net
charge the bailce wlth any loss, ukaes it huppen
by gross negleet, whieh la cos'strtsed te ho aon
evidence cf fraud. But if hoe iisuertakes speel-
ally te keop tIse goods sufely andt securely, ho i8
botsnd te assier ail perils sud cLsmages tit utay
befail Iten for iront of the ,,uo euce îcith
ishicîs a prudent man wouid keep bis own -' (2
BI. Comrm. 453.) And titis certaiuly is tise more
resonable doctrine, for the common uuderstaud-
ing cf a promise te kep safely irould ho that
the party mouid use due diligence sud case te
preveut bass or accident zansi titero last rio aeb
of faith or trust if, notwvitliststndittg ssseh cars,
the geods should hoe spoiled or purloised. Auy-
thing more than this would amossut te au lusser-
suce cf the gonds, mlsicb cannet hoe presumosi te
hoe iatended, unioss tîsere hoe au express agreement
sud au adequate censidoraticun theretor. lhe
doctrine, as thus settieti by resson ansd assthority,
is applicable te tise case cf a single deoe-lt sn,
irhicb there la an accommodation te the h suer.
and the advantsge is te hlm alone. I1 sliail hoe
the loser, uniss the person ist whom es hoonfided
bas shows. had faith lu cxposiug the goodas te
Itazards te mliich hoe ironit net expose isis owss.
This moald ho crassa neqylse tua, artd for titis
aleste ib sasch a d5 positar-y Pble '' Tise c osrt
tien went into the facts, sud procceeded (p 504):
I't/pou this stato of faots, ire tinl it mc ýt mass-
ifest Chat, as far as the hsstk iras eoncerrisd, thas
aset a sre naketi b ,ilrnent for sthe scs ussusîda-

tiosi cf the depositor, snd witbtcst assy advautoge
ta the buuk, wblich ea ot n eto i clcreaiso its lia-
bility beyostd te offert cf sos ,i a routeset. No
contrel misatever cf tise c

t
tc t t i te g'sid coin-

taitedin luit aras ieft iritt tic' batti or i ts offi c2rs.
It ivsuld have boe a 

5
sr, ach cf m to tubave

osrIthe chest c' tû iii port i', Titt'c e
eutnc c55 ofld at ariy .,,,ve sui~d' t
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thers b'ng ne lien fer any prie cf its custedy,
and it vas net rigbt that the banluibd autbority
te remove it te a place cf grotater safety oritheut
the crdwrs of tbe orner. If it be possible te
ceucriltue a grotuitous boulment, or simple de-
posit, this wae one. . . . Snob doposirs are in-
deed siinply gratuiteos on tbe part of tbe batik,
and tbe practice ef receieing thora muet bave
origiuated in a willinguess teaoccomniedate mernu-
bers of tire corporation orlth a place for their
tresures, more socure front tirs and thieves thon
thoir dweiling-houe or stores. . . . (P. 507).
The eau:raot beiug, thon, enly a generai bail-
mient, tbe tbird question te ho discusseid le
orbether the centraot bas bocu eaicelled by the
batik. ... The, rule to ho applied te this spocies
cf hailmcnt te that the dopositary te answerrhble
in case cf loss for grose negligonce only er froud
-wbich will mnake a balse of any chiracter an-
sworahle. Grose negligencs cortainly canuot be
Iîferred hors, for tbe sanie cars oros talon cf
this as cf other deposits, and of the property
belonging te the batik itssslf. . . . We have
time prepared the wvay for the discsesion cf the
groat question in the case, aid wo holieve the
ocly crie on which doubte could ho eitertaid.
Th-, lece oas occeued( hy the fonud or folonv
of toe cificers of the batik, the cashier and cîripf
Cork. 'We shahl net consider orbother the act
cf talling the mouey osas felonious or only fraud-
uient, as the distinction le net impor tant lu this
case, the question being wohrer thore Iras gross
negligenco, aid Chat foot may appoar by suifer-
ing goods te hoe stolen, os oveil as if tboy were
taken eoray by froid. . . . No fraud le directly
imputed te tbe batik, it hotng found that the
diroctors wo reprecout tise compony orore
tsholly ignorant of the transactions of ohe cashier
rend chief clerk lu thiq respect. The point, thon,
is narrowed te the ceisideratieni vbether the
corporation, as bale. is anserrahs tin loor for
the deprodatiens committed ou the testaCors
proporty hy tire cf its etfilers. (Auithorities
Store rorisoee by the cou rt ) . . think it
may hoe inferrsd fromn ail this, as a gonoral rnIs,
that te make the master liable forc any net cf
fraud or negligeice dons by bis servait, the act
mu,,t ho donc in the course cf bis employaient;
and that if hoe stops eut cf it te de a wreng,
cithor frandulently or feloniously, toosards ou-
otbc.ir, the master ie ne more aisoserable than
Pnv erraiger. The cases cf tînheldors, cemmen
carriers, aond pethape chip masters or soamen,
,wherr goods are smhezzled, are exceptions te the
gencral roIs, forondod on public pelicy. Wo are
thoni te inuîire oshether, lu this case, orben the
gold osas takon front the cask hy the cashior aud
cierk, ehey wore lu tire course cf their officiai
r nol inont. Tiroir maister, the boule, bod ne

r; tot meddle wiCb the cack or open it, and se
cuud riot laorfully comrusrcate auy euoh orîthor-
it, aod that t1ioy did net in faot gire any, 15
fund by tire verdict..Tho cask oras rever
co oued but hy order cf the owner, urotit it was
o'end by tire officers for a frouduleut or feo-
nions, prîrpose. It oras ne more orithin the duty
of rire cashler thon cf any orirer cificer or porson
tru kucor the couteuts or tc take, ony ocemnt cf
thii ii If ti1 e caclîlci bid aîry officiai duty le pot-
fo rrr relotirîg te tire subjoot, it osas merely te close
thký doýrs of tire vauît orbon bankig bouts osera

over, that this, together with other property,
sbould ho secuire froe theft. Ils cannot, tlïore-
fore, in any view bcoonsidered as acting witbirt
the scope of bis employrnent wlrrn hie cenirnittod
this vilany, and the batik is ne more tinswerable
for this oct of bis tharn they would hoe if bh ad
stoen tire pocket-bock of eny person orbo rnight
have laid it upeni the dosk while hoe ors traius-
acting corne business at the bak.. . . hoe
undortaking cf bonking corporitrions, with
respect te their offleers, is that they sbo3i be
skilful and faithful in their empiycynrts ; tbey
de net warrant ttseir goueral hionosty aid up-
rightnes." The principles above ,-tatecl are il[
applicable te the present case; thorrgh the latter
is weaker against the batik thon the jrroricon
case, for in that it appears that an exact accouiit
of the geld deposited ores ieft witb tise c rshier,
worb gare a receipt for it, while bore the hatik
kew notbing about the contents cf the pîrirtiffes
box There are doubriess observations te Dûor-
mon v. Jenicins, 2 A, & E. 256, tending te show
thot the question of nogligeoce is for the junry.
But there wos soine eridonce cf gos 55 pionce
in the opinion cf the court. Aud rnaiiy modcrn
cases establish the proeposition thot, uisess Choie
is seine eridenice upon wbich the jury co i-
conahly fiud rbat negligence exist *d, tire qtncýý ioni
shouild be withdrown front thomn. Tbii i ho o-
erey v. London, Brigioe, and Soulth Coa3s iRd-
roiy Coniuroy, whrbe the plaictiff, wrhile waitig
et the defendants' station, mtstook tire lamp
rmont for tire urinal, foul demi cortie stops and
was iujured, Williamcs, J., scys, Il'It te cet enouelo
te say there wtis corne eridence ; for evoîy per-
sont wo bos had any experience in courts cf
justice kîcows very orell thot a case of tisis sort
againut a railway cempany could only te ub~2-
mited te a. jury orith eue resuît. A scintilla cf
eridence, or a more curmise tîrat there may bave
been neg-ligence on the part of the defeudauts,
cioariy would net justify the judgo in leioviug
tbe case te the jury : there miuet ho eridonlce
upeu orhich they migbit reasonahly rend proporly
conclude that there was negligenice."' And this
"'l oras adopted and approred lu Cornosse v.
.Kastern Coufflies Ralwrcy Conmpany, 4 Il. & N.
781, and lu Ce/toc v. Wood, 8, C. B., N. S. 568.
lu the latter case Erle, J., observes (p 5 1 ),
"lThe very vague use cf the ternim 'neglignce'
bas led te rny cases beicg left te the jury iu
orhioh I bave beeu utterl, nable, te find the
existence ef any logo1 duty or any evideneoef a
breach cf it." And Williams, J., adds, I There
te a rnis of the lao f evidoence, orhich lu of the
tirct importance, and le fully e.,tahlished in ail]
the courts, riz., that, rbers thec eridence le
equally consistent orith eithr.r vieor, with the ex-
istenice or non-existence cf negligenco, it is net
cempetent te the judýge te leare the moatter te
the jury. A seull etronger coco is that cf Crfi/er
v. Mciropeliton, Railroay Compan y, 1 L. Uep. C.
P. 300, orbere the plaintiff ores înjured hy filliug,
in ceneequonce cf the slippsry brase neelugs on
tire stairs. Twe witnesses of the piainifs, oe
cf whom was a huilder, stated thiet lu their opin-
ion the staircase was a dangerous oe, sud the
defondante called ne eitreses tue ontradict.
Yct it was bvld tiret there was nu evideuce tu go
te a jury. Nil. Smitb, J., remarkc, Il"'h court
is, iii an especial manier, beulid t e c that the
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evidenre suhrniitted to the jury in order to estab-
lish teIcgece is sufficient, and preper te go to
tham." [Lord Ctr.osaoin referred to R,?der v.

WiaL, L.Rap. 4 Ex. 82 ; 19 L. T. Rep. N.
S. 491, ]

foc. Breîan, Q C., (Harray, and fT D. lVood
wiulî Iiue), ois ibe dame sida -It is aduitted tbat
plainifîf's tox bcd the dame cire as otber cus-
tco1îî'rc' pi oîerty, and as tise property of the
bîuik_ Tho iýppellatts are lu fact nrging tb it
-ie ouflit wo lî'îve takien special cire ofpsitf
prope ''y Evetinl tbe case of a bnluent of
goodI te tic kept for bire, it was l(i hy Lord
Xi<îon, in E'îcinaev Sicall, 1 Estop 314, tînt
positiv e negiigemce must be provedl, iaud that if
Il'he ..oo la were lodged in a plape of security,
-eviere things of ioucb grea'er valuie werc kept,
this is ail tînt it was incurobeut on tue defendîtt
te doi ; and if stîcb goods are stolen by the de-
tesd;iti t'a ownî servatît, tbat is luit c species cf
uap !gel/ce of a description sufficirtît te support
tuba mîtioti. i'iîsuob as ha lias taken as nnch
calre of' ttîeîn as oîf bis own :" (Sec, too. Story
ou iiiments, ss 63, 65, 66, 67. 71-3, 759 )
Doaaîmi v Jenîuhîo (ubi aup ), ditffrs fre iî the
present cýisc, toîr tisere tue plaiiti dîd net
pet île cite ho cxpected, whicb bore ha0 did
And it vvoui d liii fia. the b înk with liabi l ny te
show iliat tuera were somte additional piecau tions
wbilî'l tlîey îîîîgbt bave aîiîpted, for as saiid by
Meutigise Smith, ., lu Or ie., v. Flie MIc/îopoli-
tanl Riîle î.î/ Comepany, 1 L fop. C. P. 301, - tbe
lice tmutst ho dîtiwn in these Ciscs hetn'eeu sug-
gestiotns oîf possible precatîtions and evidetîce of
aictuel negligetice. snob as eîîglît reasonably aud
preperly ta ho left, to a jury."1

'Waliin iVillieetnr replied.

Jîs t 'oent was delivered by Lord CHELMuSFORD:
-Tuis le aîî appeal front a ju igrnetît cf nouisuit
of thie Suipr'me Court of the colouy cf Victorýa
inju aciîition by the appellant's testitor tîpaluet
the r"sponii at Tue actioîn ses hriiuolst agaiist
the dvi '[i/I dt as inspecter of the Unioen Banîîk of
Au tralla te t ecover damagas for tise negligeitt
keepîag cf certain raiilway debenturce dî'lîvered
te tue batis te haesuîfely kept anîd tiSon caver of.
The pla

1
iitif wlîo resided at flîbart Town, lu

T-aiaîîîîia, hl au account wltlî the Union Batik
of 

1
in:tiifroct tise year 1857. Froun tise

ùarliest periîîd of lus becorniu4 a customaer of
tbc baiiki lia liad placedi io tîseir cara a biîx, of
,wbich be ice1 t thse key. cooîtiiing securitias.
deeI l nd diiîehentures. The batik reccived ne
con ileraitia for tîking oare of the deposits of
their ciiîerotnier. Iu the month ofJjuury, 18GC,
tbc plaitiît pircbasod. tbe raiiway debeutures
in qumestin andi put thein lu bis box. The box
aLppaîtr! alwliys te haiva beea Sept iu ta stronug
monastc ln"orrnî, lu which the boxes of other
custotacîs of th-, baink wero placcd Tisera werc
also inth lis ',urong room the muauger's box, cou-
taiiia bis fîîr discount and collection, svortb
froînC £1. ) i 00 te £2,500,000, tclier's bouxes,
worils 2.30,0I0, and securities of the Rloyal,
Cetitril, an i Agra, B itiks, i0 wlsich the Unîion
Baîik îe es iîsterdsted. Thse access to this rocas
Coula I llly ha abt-îincd by pamsicg tlîrongb a
comîpoirtain t cf tise office whieh wîs sea-rated
fronti tia p irt wisarc thse clerks werc eînployed
by a paertitiont about five foot bigb. lu tiss

compartment Fletcher, the cashier, ilvwgys sat
during batik bours, and a messenger slepý there
during the nigbht. There was a woodenl loor in
this compartment wbicla operied upon a light of
stops leading to the mont wîsere the pliiintiff's
box was deposited. Thiis room bad tyo iron
docra, wbic!t were opecd by separîte keys.
Fletcer always kcpt the key of the wooden
door, and also, during the day, the key3ofa the
two hron doors, but at the tinte the debertures in
question were placed iti the box one of tise keys
of the hron doors only evas kept by hlm Rt ni'fbt,
the other being t9ken care of by atnotb r o filcer
of tbe bank. Beyond the r0010 werce tic box
secs there were two otiser roonîs; ln trie onter of
the two uncoined gold was ke1 t, iii thii"loer,
l4ullion, and unsigned notes of the bank. The
manager kept tbe key of the enter of ti osa twe
rooms, ani euoe uf tbe directors or the bink tbat
ef the inuer one, The plaîntiff b id frequent
opportunities of seeing bow and cybere hie box
with the debonttres was kept. The customers
ivere permitted ta bave access to their bixes
ditring the batik hours, but always in the pres-
ence of a bank clerk. The plaintiff oc'mionaliy
weout doiwu to tbe strolngreom te talce tia coupons
front bis debeutures for collection, but geuerally
the box vas brouglit up to hlm. The coupons
-wten t tken front tue debentures wera allvays
given by tAie plaitîtif to Fli teber to celleet for
bin On tue i 9tb Apt-il, 1 8ML the pli Jilif went
to tbe btiiik tend asked for bis, box. Fletcher
hrougt it to bitas. Tbe plaitîtiff opened tbe box,
took out bis debontures, asnd carried thein away.
He then Cut off' tue coupons, took back the de-
heutures, repliaced tbem in tbe box, lockeil it, and
gave thbe coupons to Fletchier to collect for hlma
as usual. Before tbe plaintiffs neat v sit to the
batik, Fletcher bad! abstrîcted the debentures.
The exact timie at which tbis Cet of disbonesty
was couîmitted cannot be ascertained, but it
mnuet have been) before the montb of July, 1864,
as Fletcher îbieî lait the batik on le ive of îh)s(cnce
and neyer retarlie I Up to tise tie of' his leav-
ing ho bad ai ivays maitîtained a goo1 üiaraicter.
Ttîe plaintili did net camte agtili te the barik tîli
the 3rd July. 1865. l ira thn ent loto tlic
stronýg rootu aend took ont of bis box soutea gas
stiares. Oti the following 6 îy ho reture d to
the batik aîîd bai bis box brouglit opi to bi,
wbetî he discovered that tbe debetîtures ware
gene. Ail the niaterial facts above sta,-ted wero
proved in tue coumrse ef the pLiîitiff's case ;
that the bauk were gratuitona bailees that the
plaintiff had known for years tIse mîinter lu
wbicls the batik kept the propanty of their cus-
tomers deposited svitb. thetu. an 1 the usean' wbicb.
îlîey eîaployed fer its protecýtion, anud that tue
debiettures sece disbouestly tiken iaiy by
Fletcher At tlîe close of the plîiutitl"s cose, the
counsel for the defendant atppiie I for a nonsuit
on the groun i that tise bank beiîîg gr ituitous
bailees no evidence bcd been given of sunob neg-
ligenco as would rautier tbein liabeo fer tia bass
of the uleb 'utures. The juiclg reaeed te stop
tIsa case, bat reserved le ave un Ille derfaîint te
meve te enter a netienit. Thse defendasit tisera-
upen. weuît into bis caseancu called~ witnessais.
The only materiai additions whicti ha moade te
thse facts provedi hy the plaiiitf'a witnaa-,"' vvere
the keepitig in the strong rooas in wbicli the
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plaintif's box iil the debentures was placeti, there is a preliminary question for the julge,
not oaly of the boxes of other cusýtomers, but flot whether there Ns literally no evidosîce, but
aiso of the before-menîloneti v'sluable property irbether there is any upan which a jury Cifi
belonging te the batik; the good cisaracter of properiy procced to finil a verdict for tise p srty
Fletches, anti bis le.sving the bank in the endl af praducing it, upoîs whont tisacoans of proo is
the mnooll of July, 1864; andti fttaer Fletcher imposed. If, therefore, the plotintiffs ovidesice in
left, bist 1efore the losa of the plaisîsiffas dleben- Ibis cise was snob tilà the jssdvge ought tsi have
tures iris discove'eti, a rule was madie in tiha considereti that ht fell short of proving tise bank
banle thsst twa clerles justeal of oue (aes fortiterly) ta have beon gssilty of that speces af nee'ligene
shou il go wiîb a custorner wishing ta examine wlsich isaulil reniai thora lisbl tie au action, hae
bis box lu thic strossg room. Tisa jury fouuid a ought lo avte withdrawn the case irao the j ury,
verdict for the plaintir ispan au issue as ta the and ilirecteti a noasuit. Bat the appellant's
delivery of tise ilebentures to ho kept by thic counsel insisteti thnt, us the ileicu lnt et the trIiali
bank isitiiont reisard, and aiso upon tise piea dii flot rosL upon his objeottion ta th'- -uffic3e!icy
of flot gailty (whiQh raiseti the question of oi the plaintiffs case, but went mb an ladnce iif
negligeice). andti hey assesseti the dîanaýges ut bis owa, hio it ai bis paril oulha ifl ho
£10,450) The defendant, upan the beave ress.rved pr veti auy faels whicht wero f ivor iioe ta the
at Ibis tri-al, inovei for and obtaineol a mieo front plainitiff, they iuîglit ha use in lu nswer t1 t

1
îo

the Suprome Court ta set acide the verdict anti application ta the court for a flonuat, upon the
ta entas a verdict for the deiend sut, or a jîs lg- louve reserved ut tise close ai tie plaintiff s case.
ment ofi nonsuit Tisat rude was aiîerwarti made Lt is unuc"ssiry ta determîne Nylithoer tîsis po-
absolute, the Chiai Justice sîating tisat 1,in the sition Ns correct or flot, because the clsv for
opinion oi tie court the deiend sut was entiti tise respan lent agren i thai the appella nt's c suq-
ta a verdict, but ihut as et tie trial, wlien louve sel insght ha at liberty to Lise in argumentl esy
ta entar a verdict vus reservati, there was an fadas wviih they coulci oxîrat ironi the tlefn-
uuilerslunding tisat tise rule if absalute. shauid ants eritience ln support oi their case. But it
ho for a inansuit, andti ual eunter a vosrdict, the may hcoiv seiienit ta sec bais tis pantf
tube woultib haubsolute accorinigly." lu tice case stooti upon bis aivu evidenie, baerr co sid-
arguament ai tisa appeal the c uci for tis aup. avisg whiether ht vas ut ail iuiproved by any fiats
polent, uini(tissg that tise banule re gratuilous obtainel iran the tafeudànt's wituoss s. Dii1
builbes, anti therafare flot responsible except fer tise plssiîsiff. tison, give any ovi laïcs ai tihsi
the lsiglhost degrea of negligence usa slly styleti h sving lieau guilty oi that toegr 'of aiegligence
''grave negligenne,'' insiseat tisat it iras a qîses- wlsbeh rensders a gratiisus bitilee lizabic for the
tion ai fat for tbe jury whaîber tise hant bacd loss ai proporty topositet witb lilasi ? Fion lise
beau guilty ai thîs specias oi no4ligenoo. anti the lima oi Lord lIolt's cc&ebrated iii llueist in
that the jîs Ige voulti ust have been justifieo int Ceqj' v. lis rnos'd, 1 Sm. L. Cso. 177, 5th o l;t 1in
tise close ai tise plaintiffs case in withtirawing wlsicl ha classified und distisinuilied the different
the questioni fromu the jury anti îlisctiisg a nlots- degreeof ai ealigoîlua for icis tbe difforent
suit, anti tisut ailes' tise deientiisîs case bcd kcids of builes ara answverahle, tie nogligence
been gusue iat, anti the jury bcdl prossouncot a vîsicli muet ha estssblisbed agiist a gratuitous
verdict upon ail the evidence upon bath sides, if hailea bus beau callat i'gros se ngigence."
was isut cuîpeteîst ta the couri ta gise ajasdg- This terni lias beanu n-d from Ihat pernot,
mont ai flussuit or ta do more thaîs ta direct a visisout abjection, as a short anti caoîseient
osai trial upon the question ai negligeaca. Tise mode af tioscribing the stagnee of respons.iiility
learnetl asuusel coîstand ot lut tisa hank 1usd ariicis attaches upon a baile o a iise clase. At
beau pfut 1 oi negligaîsce, heoise thora b',irg last, Lard Craý-nvorts (then Baron Rîllr), in tise
tisa irais doors with praî'clhs)g loch', ta the strosîg case af i Flcia v. Brou, Il Ni & W. 11 o5j 'clti
room visera the plaintiff's tebenînres voire, tise lu il, s'syslg tisa ie ha 'coulti sce no tilferouce
cushier vus permittoti ta keop bath keys. Auti hotweeu negligQece anti croîs negligonce thut
they sîrgeil tisst the haut hy thisa owa act ai- il wue tic saine this'g, witb tise adition ai a
nuitoi tisat llsey bail flot isoan suffieiently careful, vitupeativa pithet." Anti tis crillo si ob-srvu-
as citer Clocher lait, sboy mcde a rul that tse liais bis beau sirice approvet sif by allier essiiierit
clarl's esoulil alwîj s acconspiny the cuctomers jîctisas. Of course, if iten led as o (i iic s
ta tise ssrong roossi instoulai ofssly une, us bail tisa expression, Il gross'nogliganica," wlsolly fis
pies iously lioun tisa practice. Tue fist question ai ie abject. But us tisera Ns c pructiessi tiff r-

va o c'sislereil i-, viethes' the Suprsoso Court occ hetweeu tne tiegrees of negligeic foir wis ch
was riglît i0 directiag a flonuit ta bue utorail. tilffrant classes ai builbes are respossîle, the

lit vis tise tluty ai the court te o a t lise jutigo tera muy hae useiully retaisati us d"ou1uva
asîglît la bava donca uthlie h iii; anti if, uit tise ai that tifference. mubre espacially us it bus
ülosc ai tise plainsife' casa, these was not evi- beaou so long in fîsmiliar use, asndi liss e n.
douîce upon visicî tise jury coulti reasossubly anti s'usctioisei by sncbi bigb autbariuy as Lordt
propos y fini a verdict for hinm, tisa ju ge aught flit anti Sir Williaum Joues lu lis Ev.iy ais tisa
ta havea directel a c s uit. Farîssorly it uceil ta l.ssi ai lusilmasîts lIn the casa ai Grill v.

ha bl', tisaI if lisera vera whit iras callail a Gcaeral Iroa Scucw Ca .llier Coaney. L. Rep. 1
scintilla ai eritieuce lu support ai a casa, the C. P. 612 ; 14 L Tr. Rap. N. S. 115, IVill eý J.,
judga was bouni ta louve it ta tise jury. But a aitar ugraeiug with lise diclun ai LOItd Crin.
cours(, oi vacant dacivians (Most1 ai vhich ara -vorth, eut sîuting thut the sanie viais ai the
refasseti ta lu tisa casa ai Rqodar v. Waiilwoll, L. fearn Ilgrise negligenca " aras heu

1 by i ht Ex-
Rap. 4 Ex 32 ; l9 L. T. Rcp, N. S. 491), bas choquer Chaunher lu Real v. Thse' Soish D«sois
estuabli-lie a mare reasonable miae-viz., tinet lu .Roilwosi Comnpansy, 3 Il. & C 3i7 ; 11lL Tý Bep.
oes'y casa hefora lise evitiancae loit ta tise jury, N. S. 184, sait: Il Confusion hues union fraun
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regardiug negligeuce as a positive instead ot' s
negiative word. It la reall.7 te asenuce et' sncb
cre as it was ttc duty et' ttc defeudant te use."
It is tardly correct te say thftt ttc Court ot'
Exctcquer Chamter lu ttc case relferred te
ndoptcd tte view ot' Lord Crauwortt as te ttc
impropriety et' ttc torn "lgrecs negligence."
Crompten, J., lu deliveriug the opiulon ot' ttc
court, said : Il t le said that these may te dit'-
fi 'ulty lu defiuing wtat grecs negligouce le, but
1l agreo lu ttc remark et' tte Lard Chiot' Baieon lu
the court telow, where te qays 1 Thora is s cr-
tpto ilegree et' iegligeuco te wtict every oe
atuoches great tiame. lIt is a mistake te sîa,-
poso that tbinge are net differeut tecause a
stimKct lineofet demareation canuet te drawu te-
tweea thym ;' " sud te added, Il'for ail practical
pourposes te mule may te stated te te, that ttc
fnilure te exercice s-easonaale cre. ekili, and
diligence, le grosa negligence."1 M. Smith, J., lu
thai case in wblch tte atove-msuîionod otserva-
tion ot' Willes, J., were made, said :"I Ttc use
of' tte torn grosa nogligence la only one way et'
statieg tlaat bass cre la required lu seine cases
than lu others, as lu tte case et gratuitone bail-
ces, sud it la more correct sud scen tifie te de-

fine ttic degrees et' care than ttc degrece et' negli-
gonce." Ttc epithet "lgrass," is certainly sot
tvitout its significance. The negligence for
which, aceerding te Lord lait, s gratuiteus
taîlee lacera inatility la snob as te involve a
treaet ot' confidence or trust, net arisiug merely
frein seule want et' foresigtt or mistalke et' jedg-
ment tut froi serge culpatle dlefanît. Ne ad-
vantage wonld te gaiued ty sntstitntiug s posi-
tive for a negative phrase, because tte degrea et'
care aud diligence whicb a tailea mnst exorcise,
corresponds witb tte degrea o et'gligonce for
wîict tie la rospousitle, sud thora would te ttc
samne difficulty lu deflniug ttc extent ot' ttc posi-
tive claîy lu eact case as ttec dogrea of' neleet
of it xvbîet lueurs respousibility. lIn trutti, this
dificulty ia inherent lu ttc natnure et' ttc subjeet
auid tlaongt degroos et' tare are net defleable,
ttey arc witb soe appreacli te certainty dis-
tiîîguisabla suad in every case ut' titis descrip-
tion lu wlîict ttc evideuce le let't te ttc jury,
elîey înust te led ty a cautions sud discrirninating
direction et' thae judge te diatingniat, s well as
they con, dogreos et' tbinga wbict riin more or
bass tl eacb otter. It is clear, according te ttc
aultoritios, that ttc tank lu ttis case were net
t ound to mars titan urdinary cre ot' tte deposit
intrîasted te thoin, sud that tte negligenca for
whict alone ttey conld te made labla would
bave beau ttc waut et' that ordinary diligence
wrtich meunet' comntun prudence generall y exer-
ciao atout their ewu alfairs. Ttc case resembles
very closeby eue that was meutioucd ty ttc ceun-
sel for ttc respoudeut, whict wac decided lu the
Sipromae JuJicial Court et' Massachusetts, ttc
case et' Pest1er, et cl (Executers), v. Thte Essec
Bankr, 17 Mass. Rep. 478. Tise plaintiff lu ttat
case d1eposýitedI wltt tte tant fer sate custody,
s cask coutaining s quantity et' gold doubleons.
This was placefi witt otter depesits lu a vat
in the tant, end ttc agent et' thc plaintiff wes
lu the habit et' comiug te ttc tank to sec that
hie doposit was safe. Theme was ne evidence
bew ttc vauît wae secured. Wbeuever tlae plain-
tiff gave ordlers te tho btnk (wtich he t'requeutly

did) to deliver sorge of tte goid doubloons depos-
ited, the cask was opened ty the cashier or
chief clerk, Who delivered tte doublootis pursu-
ant to the orders. The cashier and chief clerk,
bolli of' whorn hadi previously sustained a fair
reputation, fraudulenitly took frein the, cask
douticons to the amomit of 32,000 doLars, witt
whict ttey atsconded. The action was tried
upon the general issue, and the jury fonnd a
special verdict. The court, after argument,
gave judgrnent for the defendants. The Chiet'
Justice, Who delivered the opinion of the court,
entered fully in the law of' tailments tppl;cable
to the case, holding that, Il as far as ttce bnnk
was coucerned, the deposit of the gold 'tas à
mere naked bailment for the accommodation et'
the depositor, and without any advantage to
the batik wtict eould tend to increase ite liability
beyond the effect of' sncb a contract." "lThat
tte tank wats answeratle enly for gress ueg-
ligeuce or for fraud, which will make a bailee
et any character answeratle, aud that grosa
negligence certainly ceuld net te int'errcd fretin
anything t'eund ty thc verdict, as the saine care
was takeoft the plaintiffs property as of othor
depesits, aud et' the paeperty telenging to the
tank itself." And ttc court held that the tank
was net responsible for the t'rand or felony eof
the cashier sud clerk, as wben tbey abstracted
the plaintiffs gold frein the cask ttey were flot
actiug Wittiu ttic scepe ot' their omplcyment ;
"suad the btnk was no more answeratlc for
thoir set ttan it Weald bave taon if ttoy tad
stelen the pockot-took etf any pereon Wto migt
bave laid it upon ttc desk wbilc lie was trans-
acting corne tusiness at the tank." Their Lord-
shîps entortain ne dentt it was ttc duty of tte
judge at thc close ut' the plaintiffs case, upon
thc application et' ttc counsel for thc defeudaut,
te have ordered a nensuit, or if the plaintiff
retused te te nousuited, tg have directed ttc jury
te f3nd a verdict for the defeudant, as therc wus
an entire failure et' evidouce et' ttc want ot' tat
erdiniry cai c wtich ttc tank was teund te te-
stow upon thc plaintiffs deposit, But tue judgo
taving refsed te nonsuit, thc defendant tlhore-
upon wveut iute bis case sud callcd witnesses,
sud taving doue se the councel for ttc appel.-
lants contend that there teing evidence on t.)tla
sides tte question ceuld net te wittdrawrn frei
the jury, sud that as ttc judge could net bîave
nensuited at tat stage ot' tt trial it was net
cempetent te the Supreme Court te give s judg-
meut of' nonsuit. It le net, towever, correct te
ssy tat the judge could net have noneuited ttc
plaintiff after thc defeudant had entered upon
hie case, as it was decidect in ttc case et' Davis
v. Ilardy (6 B. &i C. 225), that ttc ovîdeuce
given ty a defeudaut nmy te nsed for thc pur-
pose et' a neusuit. Ttc det'endenî's evidence
sdded te ttc plaiutiff's case tlic iniportant fluet
that in ttc stroug reooin w itlh ttc plaintiff's
detentures -were kept, there werc, tesides thc
boxes et' other customers, bis, securitios, sud
specie, the property of ttc bank, te a very cou-
sideratie ameunt. It may te admitted net totoc
sufficient te exempt ea gratuitous tailce t'ror
liability that te keepe goods dcposited witli hlma
lu ttc same nianner as ta koope hie ewu, though.
thie degreeao ecare wlll ordiuarily repel ttc pro-
sumaption ot' gress negligence. But there is ne

U6-VOL. V., N. S.] [Decomber, 1869.
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cae 'hicli peats the duty of a haîloe ef this kloC cf flic qt S
higb or then Ibis, that ho is bonnet te take the 

1
iu, ont the

sauce tare cof the property entrusted te hlm a a wcfho eticerIe
rcasouehly prudent and cerefel mac nîay fairly eleice if etvil

bo oxpetted te takeocf hia cwu properey cf the braicjt hulee
liulieuio et tl

lilce descc'iption. This was, lu effoot lice question tenui cf ecte
left te the jury lu Deorsîco v. ,/eekies (2 A. & Stepiîe oi'e
t. 2ot6); aboie Lord tonmnea told theut th'it Ilit te"', that Ite

t:raii aci liceh
did calt felcaw fronm the dofondent's having, lest cf Ilce ceni
his cwu uîccey aut the sauce lime as the plaintiff'a feecelàh Ai
that hoe haci labo such tare cf the plaintiffe tv -iio
monoy nsa a reaisonable mac wonld crdiuarily long it fric f
fabe cf hie owc, and that the feet relied open iy, in licette
'aa ne answer te tbe action if thoy helieved that flic e'nlue Ini

tice bass occurred frem gress nogligence." Ne drivert eass
.atec ecien tea

one cen fairly sr.t that the mceaus eneplcyed fer c eunetu e c
tbe proetoen cf the proporty cf the bank and elehie leadit'

dence cf tieiof the plainitif werl net snoh as any reasenahle hein< ad ieit
man neighî proporly bave ccnsidered auipl ouf- ccfcdL wittci
ficient. But the appollaut's ceensol insisted that îcnde tIhe eirc

the faît appearing fer the firisî lime in tho de A verdicet wicTi
ne-c Il t ilt I

tfondanit',- case, fuel the hank, afcer Fletcher hadl tvas ne oîicc
ahusc'' te confidence reposed lu hlm, bad intro- licec citi lia
dnced edeliticual preteuliena te prevont the re- Ieild, te' the Co

cent Cicauccie?
currouceocf a cilhrart cf eishcnesty, amouiiued Sounf, lîcat il
tc an admeission ihat their former sefeguarde defenducts ec

wero net snoh as prudent mec oght te have Fie ' tic' cet

boon saîlsfieel 'îith. Tbis argucment ges ihe ýAllil
longîh cf ccntendiug Ihat if a gretuilcus depe- SIcc id ct

silaýry dnes not mulîiply his preceutions, se as by, euemen,-

not te cenit auytbiug evhcth ci niak tho Il of weIn eue' cct,
preperty uctrnsled te busci ccci te imcpocsible, ho c e.tche

is gniiîy cf groce negflgince. Their Lottîshipa te idb3 edl

cre île crly cf opinion thct the plaintiff fai[cd. ceecIr er
upni bit cen evileuce bo prusa a case cf niegli- edctcl

pouce ngc
t
nst the baok, sud that the eviclocte

lîreduce Iy ste defeudeul showod mocre sttcngly 'ntw
tho absoute cf aoy sncb negligonco fer svhich Ti as a
licey wvi di have beon li'chlo. Thoy 'ai, thore- recover frei
foe, îerucnend co 11cr lt,jescy thait fice jnd ation for heC
ment appeaied frem ho affioccee, and tho appeci lice negligone
dismi lwihb roses' tiff cees trace

j Apecl dîseîieed cf rail wey f r

AI the tri'

COURT 0F EXCIIIQUETI. jtiry ll, t -0v

-At the Mil

HAUT v. Tac LxA.CSuîacu? AND YcnasuitaE Ruti- ehe st, ahcc
\VAY COMPtANYT. jonction, et

Bile j eej e cte'ecl uiitl'ie D o f teee off te Ashte

LOII a c'tt eli llee , jilc uiî ut yards fromt t
ce1 ilj l 'i ielcc f ete ' f cc i gee c N tetofe sideocf the

suce ,~ecgec fe iio f 'Iieec eelecg sete- from a peint

At tte Mettiles t fie cto on Ilhe defecidenîs' mcm lino peint thore i
cf tct g a Icte mclets frecu M,1achester, there eeo
cidin le adieg Iren tue nmain lite cff racle te ceaicg and shed. A fei
ccccne sieei flic peints cf teh ci 'edicege tcte alevais las a signalt
opie n te e cmain Joie. On the dey lu questien, an peintsman w
on lihait, ici ecececdecîce at lIce n cal praefie e, een wrsRcc

fat n bu lice erivant ef tue eeciepany eppecietcd fer tanf arsRo
puepo le te ceeu e' sihed and bhec ueticldd, and tves the sidicg ou

cci cciii shec rici lt il niwtayt te iieui bd. points were t
Iu tIce eiceecay cours coe thin-e the en hTe weecld have frmR hc
gecie ai, ci tue scîlice cittl et liedits 'ce-l the poinits cf fo oh
te ce n, Teading te lice ecceinelet d, evteece n te ucd pcints furîhe
hate berne rcvccred eaed lia ccd ovur Ih, ne loto tat which a, trali
sticd; but cet lice moenecct thet tthehein ilu cha el eef the

enicu l tecd hetve teeedil e ctioe, lie feuà doer iii up te the doc
cit 'n the feel beac'd of lIce cuegiict, telch cen'cteuinlu botween the

pretcce e c oteeritîd liecain lice. At ti'saucnieuie i ho treffic ai
a deecu encrie. e trahci freîi Menthe fer, acce au op ex- c 0
pres àtali feecec l ,etdthe tere aiitreecteicg lice stationi o 0 assc
nt faitlcl 1 aildt tthe ceiùuein i c char'ge cf the peines paîsstng the S

(c
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ccini" fi e rceitew y eeni,, vill ttc mil
liter eîe)ý(ieii'uil', lu enter te o tce ifs
the maine hule, an l( toni , eu 'in

if tics'cc exrs tia nis , e coit t, ea
s, terneli the ptint 'e t, t- il tint a
if rtilwty triiii 4. t-(tu, te lun lc, ti ýl a

teis ebiiti t wtelc tii ' i a le il i the e1t-

ticke te te olt t' ',ti c ,ee luc I

eptatctif, e seetuti 1tcla eeo n in
ges of tIin tal t ,cecdt l jels
siocî, fier tlilie tee see flc cîee fer

on culIe grtuîîid of nc'eîc 1re, iii flot
nonci teere engiite whl te eItnni, er-
teee ciili 'te fie ecigicie -!ld ' cd, ' c-
lice poeeintc of tut' s'i' g' l i t7nl t
eist net esacîty, ici eac'c ef a(c wecî te c
cu fe lice maiu fine and il l 1ii l cu
viii stuc c ttîc it bdi ho i iais tit
ie eti paul -Ii f en ba ulI 'e tary
g ccp fie a td ittt' te ; e v d sci-
il provici ien IIItiee' i in f l'is r ;t'' if
OT, con ait hidiitlc [ha fl ic'ti ce cel
ece ceutofcneced, cîcci fier uichf

mciitaecs.
ciaeges t'cs fcuced fer the plittirf, tut
'et c ciew trial ou lIce, gricl citn tuera
liee if île t Gce tic tc defo eei ts tixincg
iitle. if wIce

acrf cf LŽcIItur (K elly , CB., acii tram-
il, ant Ceecy BB.), nette cg t1w rule et-
cero wa teoi etlele tee oef Ocmic OlIic e ii tihs

e t ildlie1 verdict ecould tee 'srii' ecý be.
leitg ciel tiig (langdereons er ttcdt lIýýýýth

lu lice oeratiec cf eeticg lice eci:cie,
flecu toeai e froent te ccclini, cdi in

lice ciel tte teiyiii c ti 'c liiete tetI c i
gec ic n te dcfciidiufc. ScedtIha

en lice liceg 1 lt ii bcc i itl ie Ite e ty
t acecient, lice c I ce Il t tu do' cne te
e lhav e oeO Ie e,Ie cf', e tc, te l
er ce ipeou ie hap eliii, cers te adc sutb-

etco cocf te itiieg teails et ici ef e
1
cuto-

onee ccc tîctir plt in.Iit ceslect.
[21 L. T. Bey., N. S., 261.

n action breught by the plai ntiff to
thce clcfcicicits dccci sgosici ccciipoli-

.ily incuies recoived hy bina threugh
e cf the defeuclenîs whîlst the plain-
clling as a passeugor upon tictir lino
cm Asliton te Macthester.

al, befere PaïRrT, J1., arid a conrn
rpcol, et tho last spriug assiîes, the
peoirec ta ho the feets cf the c'et
os Pletling Station, ou the defoud-

necof railevcy. a few miles from 'Meu-
ce the accidont heappeneel, there je a
vhich a hrauch lice cf railway lotils
u, the main lino ruuuing ou in a
te Rochdalo. About 400 or 500

ho junclicu, and ou the Mlanches1cr
etation, Ihore is a siding rîucniug
cf the usain lino te au englune sed,
t 200 or 300 yards fromt tho said
s alsc a hranch siding te a cccliug
ryards from Ibis same point thero

and pointsmau's box, at which the
arka the points, which are open te-
aie, se that an englue running froni
te the main lino wculd, neless the

'erneel, ge on te the np lino eding
île te Manchester; there are aise
r ou, ou the main Rochdlale lice, by

i or erigine eau he turneil £rom the
vu lino, cund thore la communication
signal hoeaet the varions points.
the station la very great, epacîda(I

enger trains, boulets gocds trains,
talion daily.
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The plaintîff was travelling ie a second ciss
carriage fronm Ashton to Manchester, and the
trin by which Le was travelling was stopping
for the puri oýe of the MIanchester tickets being
collected at the Miles Platting platform cf the
branch lino froma Ashton before-inentioneci, and
corne 300 or 400 yards from tte spot orbere the
points firom the sidings open on te ttc main line.

The cealing shed before-mentioned is the place
where te eng lues are supplied with cool, and on
tlic 2Otli Octoher an otigine which had just corne
ofil a .îouriîey had, in accordance with thc usual
practice in surit cases, been given in charge by
its driver aud stoker te a servant of thc corn-
pany, whose business it was te sec te thc coaling
of the ciigiîes. It had lisse coaled by hLmr at
the coaliug shed, and was slowly returning tlîere-
frein, and in ttc course cf bcbng taken by hlmt
fn, m thc coaiing shed siding te te other siding
leading te the engine shed. la the ordinary
course of thiinga, tic englue after comiug fronm
the coalicg sthed would have gene alcng the sid-
ing, outil it had passed tte points cf the siding
iealing te the copine shed, wen it woald have
been. t eversed aiîd backed ever thcmn inite chat
she 1, but just ut the moment orten the mac in
chatg gocf thîe eiîginc cliould have rcversed its
action, Le w is seizcd oith a fit aîîd feli across
the fGotho-ard( cof the englue in a ciate cf inscuci-
hiliîy. l'le cocacquence was, that the eugine,
iustead cf heing liickcd ie tic engine shed,
procccdod orwards cou tie sidiiig tewards the
peints cpeuiiîg on te tic main line at tic moment
that a doive express tratin from Mitnctester, and
an op express train frcm Rochbdale wcre ap-
preaching the station at full spced on tic np aîîd
dcxvi maintiunes. At this jiiictore, the peints-
mac in choýrge cf the signial box and points at
the part cf tie lice, seeiîîg the engine, with the
mac lying acrcss the foothoard, appreathing thc
main lineocf raîils, and having but an instant
in which te docile what te do, oce te the con-
clusice tîtat thc Iest hazardous and dangerous
course te pursue, oas te turît the points cf the
main line, se as te send the engitie on te the
Ashtonî tranci lino, knowing thîst if aiiy train
maiht Itippen. to lie tiiere it wouýd ho either
slaclîenig ils spced, or at a stand sclii, olîcreas
if te liad let it ge upen elîher cf ttc main hunes
cf riii it ould infallibly have couic inte colii-
sionît oe or the othercf the tcfore-mentiened
express trains travelling at top speed, wten te
conscequeces wocld in ail probability tave heec
forrmore diNactrons. Under these circunîstances,
theref,,re, tlhe polulsîtian deliherately turned the
runatcîy egltue on te thc Ashtont brauci.: The
resuit cf lits se duicr oas, that ttc englue rau
on uil it reecliod thc spot wtere the train iii
oltich tue plaintiff ias cittiîîg was stamn g os
before-rîectioned, aud, coulino iet rollision with
it, caused tise injuries te the plaintiff cf wbjet
ho complainied in bis declaration.

It appoori d tee that, since the accident, thc
defendants hal aliered tic siding in questiont, se
that oct leoving tue ccalirîg shed ttc enginos now
rue, net ou ttc same lice, tut on a supolemen-
tary ci ling, lcutding ce aI dead enîd," where a
runawtty eîglîte would ho trought te a standstill.

The leottcd judge told ttc jtury chat tise ]lia-
biity of tite deforidants depeîtdcd oui the negli-
gence cf thteir servants hcing proved, and that it

was negligence te do that oubi, under the
circumestances, oas dangerous, or te omit te do
what cuglit te be doute, but it oas net negligeuce
simply te cutit te do flie test cîid'r tîte clicum-
statnces. Tue question oas for the jury ;oas
tîsere any negligecce lu thc poititsinin, or oas
there negligeuice iii ttc defeudants hoiving only
one mac te eai thec englue ? Thc malt bail doue
it for yoats, and, but for bis unforoceen and un-
cxpected ilîness it would bave toco s.îfcly donc
ou thîs occasion. The compotty dii net know,
nr otis it proved, chat Lic was liable te fits.

TVten as te ttc sidiîîg, ne doclit it hod 1 lic
altered sinco ttc accident, but it wîts net negli-
gent lu îhcm not te guard bcfeieiand àa inst an
accident whicli could ccct reasouitly have bee
fores on.

Ttc jury foraud a verdict for tte p
t
aintiff for

£110 dtmagces, atîd a raie was afterîvarh îîoved
for tand otired by ilaîîisfy, Q C., on tue paît cf
thc defendants, foîr a cclv trial, ou tlîe ground
tiat there oas ne evidotice cf cegligeru e lu tte
defeedints ce go ce tic jury, lîpon ohicli liabili-
ty eould lie fixed ou choie, and aise that tte
verdict oas against thie wciglit cf thie evidecce,
and îtcw

IlUer, Q C., and McConnll, for ttc plaintiff,
stowed cause againtis it. and cotitecl'd that ttc
verdict of thc jury c tnttlishing ncglîgoîîcc iu the
defeudauts oas weil xvarutnted liy tue foots ccd
evidence cf the case. WVe de net cottplaiîi cf lte
act donc liy ttc pointsman, for proîohbly te dîd
tte best ttieg sui utîder tue oicumt-tats cf
tte moument te could do, fer htd tue eoitte licou
alloîvos te procced as it oas goiug it woîîld have
gorionc te ttc maie Riochidale lino anti crme loto
cellisiont olti ttc Yorkshtire express, and I bd he
turned it ont tu cte otîter tmaitn lite of rail a like
resuît ovould have followod olili tic Mantchester
express. Ttc jury, liewever, ccnsidered tliere
was negligece lu ttc compauy, sou ttc plaititifi'
says flic negligenco consiate] in clii,; fir-c, tliat
chere shouli hatve licen to tîtn employcd ce tte
engîno et the coaliîîg precess. A titan engagosi
ie suco ajo lisl very hiable to liecome affected hy
ttc suipturous vautour arisiuig frem tce burcing
ceai. *iiy eue cf theit priote h regulaciens tlîey
seem te provide againct tue very eoent cf thie
scddeu ilness cf a driver cf au englue, by al-
oays havitîg tive mou attacicd le flic engle ou
a j îcrtiey, and it cotîttot te ceîîteded chat, if
tivo mcii are neccssary oe an englue oliet sec-
ntng on ttc mole lino. tlîey tire c it îq oîlly se
wten travellinîg up and doive a ci litg, ictere if
fie ernlu rus way it must got upoît the catin
lice. [BRAutosma, B. - You mighlt altnest as
reasoealîly argîte that tîtere ouglît te Le tltree
meut on tise englue le cîvse twvî sieuld fal tii I at
thc saite mentent ] Tlic scond pocint cf itegli-
gecce otîs lu ttc arrangemnent cf tic siding rals,
thc poîints of ohicli hefore tîte accidenit sîood
always open ce te the maint line, but oltirî have
tien altered sicc ly adJitig a ii,ail si;.îplemen-
tory siding, ce tisat au cagitte ne w riatiilc axvoy
front ttc ccaiing shîed oîad coi pet upon ttc
mate line us; if oould previonsly have dont', tut
would rue ou until lirotaglt up ot a - dead end.',
Titis otvioîîsly shows wtt t the defetidonts shtocld
hbave donc tiofote ; ttc procatîon is ait obuvious
one, aîîd ttc defeeduts as pubhIc co, t.ore

liocîd ce use aud asici' every possible c a.,aa-
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bic preofmtioe agelîrst accident, cnd especilriy BJSAIMWELL, B-t ar eetir'iy cf tire saue
at so dargeri s andi rnch frequented a part of opinion, and ame qîrite sii,,ieii thit in raie
theïr lie. [BRtAWL'lVEL, B.- h is a mistake to must be mcade abso!ute. 1 ciree with tire Lord
Say tiret ber.ruse tire company are wiser ncw iirey Cirief Baron and my brother 13 Brît, aind c rrfess
wcre foolisi before. KELLxY, C.B3-Yen acouli tirt 1 cannot sce any evidence of neoligence je

Say it ovs tire duty of tire raiwy Company tO tire malter. Ailirongir I h îa'e îo desire tir oceu-
auticipate ev 'ry possible formi of accident ] No py trne uncecesîerily, 1t dink tiret tirere are
douht 1h 'Il, J., teck a stroecg vicw fit tie trial outters of corrsiderable importAnce invirîvedinl
against the plaiîrtiff but we contend tit it acis this prirticalar crse. One of tirera is, tirer peo-
more, ru leei tbat it wac pectnirrry. a question pie do net furîrisi evidence figainst liii,rrdlves
for tirer, and tbat the verdict acas rgi. Tirey siîrrpiv by aciir1 ting a, crai pirrîr lu cri r le pro-
Pited Cirrislie v Gripqe8, 2 Campir. 79ý, and tire vent ire recuirrence of au acciient. 1 tiini hat
observations cf Srr J. ~INcnsfleld. C.J. a prorporrition te thre conîtrat y wvield be harirots.

Jfrrrie q, Q.C., and Eliwcrd8, for tire cdefend- It wrîuîd bc, as 1 have oflen lrrd occrio r tell
anis, costre, were net calici on te support tireir juries, te hold ttrat, beceeise tire avrl liijirts fviser
rule, as ir gels cider, tirer efore it wrrs fu. eh be Pire.

KELLYe, C.B,-I qm cf epinion thia the defen- Meoreover, 1 tirmek tiret ie secr a carsc as tire
dants' ruie ln tinis crsc roust ire made abserrte. piesent, au expert, if 1 erry ce sny, smre scren-
Tire jry, no rirubi, bave found tirai tire accident tille mediciri irran, practieriiy acqrirnteîi cir
te tire plaiîrtiff was caiieed by nepligeece on tire tire nature ef tire iury te ire peifriîtedr by the
part cf tire railavry cempri, but 1 tink ilîrr engine man liere sireuid have bet 'ci, rier te lîr-
tiree ,,res rnr îrgigerc a l, andi i ment con- ferie tire tîirrîs cf tire court ind tire juriy as te
fess tiret 1 sec ne evidence cf eey. Ir iras been tire drrîy le question, and avirerier or uit it was
coetende onc tire prt ef tire PI-rintifi' thai tirere a daireerees oi e, ccd lllceiy tr bc prordnctive
cegiri rlwrrys te ire two mec en rire orgine, net tireegh tire fumres arising frrr r tire burrierj ceai
Oeily, fis je tire case wrien j is beiiag useri te pull cf crry atte in l tire nature cf a fit, aend tirt ît
or propei a train cf carniages on tire mairr litre, sirouli net hrrve ireen left te tire bire statemeut
but ce Qvevy Occasioe weerever anr cîrgine i s cf lire learîrci couescil. ilere colensel oe tire oe
moyen abo ut ce a litre cf reils, wiretirer iry itseif sirle assert tirrt it ecas a, very drrngeres oceeupa-
or attacreir te carniages, su tirat if cee cf tire tien, anrd lire corirsel or lire etîrer sirie c ýsert
men sircul harrppen te drop dowtr irai, tire chier tire ceetrary. IVio le te dc c jre ira crue treni ?
mnay Ie c t la .. it ci ue te te ebiis plrrce. aud Brut seuppose tirrt we ecere te lir ii rrrt iri ver-
tires tire ir ohbiility if schin anscciierrt frs tire drct is rigiri, anrd tire Larnrashrir e ali Yitorshire
present Lrrppcrrirg iarrry ire avoided. But, if it R iiwry Coprrry orere te do, chat tl tinkr tirey
ire tirn tirai is ta rreccsary regulatice je tire ecculi ni ire iiable for dojrr r, ciz,, te peub-

preserit crse, t sec tro rensonu wry ir sirculi nt jirh a, treo arrd increased ticrift of tireîr rates cf

ire a rrecerry eue ie every imaginrable rase chrrrge, ced te s'ry, IlWirreas tire Court cf Ex-
3vîrere àn rrrrr is empieyei in crry duty whiatever cheqrrer irrve laid it dowu rrs lac' tit taco ii
abiout a rrr; 1 way. 1Bct ae must use cur comoterr rrre îrecessary on every englue, uniier ail piossible
seese le tire ;ratter. Now, lu tire prescrit ine or conceivrrire circecesirances, wlre cely ce
stance tirere ores uotiig iengereus or atteirird irac ens accirstornei te ire cnplo3 ei hefere,
ivitir nny pecul iart r isk iri tire dia y raporr wi hi tiriefere ave bhrve rrrised 0cr frers tri >c ritnd.
tire maîri wre eccirpieri, altircugi tire leer ted eeir pr ices, te irreet tire extra extrers c iripisci
cocusei for thre pliritiff acîurrt ', as f artt'r cf ce fin irrirrici by tes lu curpliniîg iri tir c
course, tiret it r s fiu occruprrtion very lîile te decisice ef tire cort," ciat, i vorrrer, w oeld
predure a fit cf snme kirri. But sreey il was people tirk cf tire Ceurt cf L'xlirequer irerr?
neyer bardî tiret sicirness cf crry kini acts ever Burt tirere is anîtirer peler te bre uctici iniis
proi'rcei b3 it. If Ibm n ire bce operarice cise. Ilere it vies cwirrg tir tire reluntiry and
usucilly corrîiîcici by one man, ced witbhnt ary icilir rate art cf tire priintstnrrin. ief Ilîrt rire
il resurlts miising tirefreer, it avnrrli surely ire a engice avent in tire direction iu rime il diii ge.
very iirocg tlrrrg te srry tii tire cet ercpliO3irg 'uicr. Itriker eve), oia theo pari cf tire plrlrrtiff,
tavo mrerr te perforai tire eperatien vias cegligence scys tiret ire dees net blime tire mnai for tiret;
ou tire prrt nf tire cerepary. There la, 1 tiirk, ou tire cntrrry, ire reaily tiirkî tire mac exer-
netiig iri tlrrr conrterntiror cf tire plieiritiff. But cise r aise discretiori rn dcrlng Curat ire dii, rond
tiren it ires ircen suggesrei tiret tire siiîg tir 1 îhmnk is quite truc. But. ncverîireless,
leadin., te tire cerriing shted sireuld ire se ccor- tire mac didi t ;jr wa iris erre vrrlrntary aed
Strucetei I rt wir n is caliri a Ilrunaway erîgie'' evilful art; ced if tire trutir inust ire spekee, 1
couid net try peciibility get cgee tire maie ]ice. carruot sec whiat ausaver ire virrili have lirai if att
But if jr merct be se ie erre case il must irece lei action unui beecr breirghir, g.alcrt hlmi. Ife night
cectirer. No deuiri tire cernçany brave aiterci Say, aend ce rieubi witb extreme tratir. il ja a
tire mueu cf cccstructng rire sldings. Brut it l ver'y biarrI case, 1 diii tire besi 1 ccciii, and my
c cew croie cf cnstrurctien, and I cee ne recie duty," aed ce ioubt it wculi ire a very bard
for ce iirg tiret tirere je trot as mnir danger front case ;but tire plilttitt miglit aise trîaty sny, I
tire eue mary ce frcm tire chier. Jr je erîcîgir te ceenot irelpi tirrt, you rau over mue, caii mnr me
say tiret ît is new Tie oli plan hrîd ireer very scviencly " Take tire cfice cf c mnar drivicg
ciopîci ici used by thre ccepiany for trveciy a cartiage tiarongir c Street, raed, te caod] a cer-
yearc, ciii tro rrecilent bcid ever before ireppened ; taie accident, ire taros n lirtie ciii cf bris courrse

and it appe.ars to rie tiret jr would ire trost un- and dr-ives ever A. and inf cts uprir birri suerions
esinbete supposce tliie)t tire corap-aey ceulci or injuries. scireiy A. crigit cîy te bue. Il WVly iid

ongit i r h rve foreseen tis accidenrt, or te hold yîîîa select tire ce tire crject tir ire rriveir over ?"
tbem ces'Prrnsiirle for jr, upen its, harppening. Tien it la ccii tiret peofle ccc resjrcnsible fer
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thc cls of thoir servants. Ilere 1 doubt very
mach wbethor tLe pointsman bcd not the au-
thority cf the company for wbat ho did, fîîr tîe
waa net onîy doing the best ho could to avoifi au
accident, but the best probably fer the preperty
of luis employons, as tLe resnît of a collisien on
tLe main line with the comniug express train thon
just ciao, Led the englue been pormitted le pur-
sua li course ou that lino, wauld, in aIl human
prob itîliiy, have beeu atteuded with iufluitely
more serions rosaI os. 1 have thought lb right te
mnioCn these points, for peradventure tbc case
ni'y go fatrher, aîîd I ttink there la t> point upon
il; lu the pîaiiiff's favour, Ibougu it Las net been
discusced. But ttc presont rule must Le made
abîîehute, ou tho grcîuud that the verdict la
against, cr rathen withont, evicleice.

Cuvsc'aîe, B-I cm Of opinion that this 1,ule
slîeuid ho madle absolute, on ttc ground tLot
thoe was do ovîdence on whisht he verdict eau
bo snpportsd. 1 blat the poiiîtsmaiî was justi-
fiai, it turîîing the points iii tte way lie dicl, and
ltat the0 ailîvcy company are not b mund te ara-
raent thae thc mcii employed by tluem on their
engi'ies shall ho froc front altacksocf illuess.
Witîu regarni te tLe brancha siding and ils citera-
tien sinc tie accident, lu s nôt becanso the de-
fondants bave beconie uiser auj donc semetbiug
suh'cqueîily to ttc accident that their doiug sa
la te ho evîdenceocf any antecodent negligonco
on their part in that respect.

Cie isro c, B.-I amn of the samo opinion. In
aIl thesc cases wc are bound te lotk at the proxi-
mate cause cf tLe accident , and, if that la fciuud,
we caunot lu genoral ge beyoîîd it. Ne doubat it
la a Tory bard case for the plaintiff, sitting quiet-
ly and lawfully as ho was lu bis proper place lu
ttc railway carniage, that the points should Le
deliberotety turned go as ta soud the engins dowu
atraight upon hlm ;but se it la. That oct was
the voluutany actocf tbc pointsman himacîf, and
was, as is adioitted ou al] bauds, tte best îbing
that cold ha donc undler tLe circunustaucea ; and
1 bave grave doubts whther thc company conît
ho bel rospensîie for an iojury preximatoîy

casdby sncb au ac of thoir servant doue
under snch circumstances. As to t1>e other
question. namely, that the compacy Lave, by
snb 1equentby altering the sidirigs, made somo
evidence adainat thenselves of proviens negl1i-
gelici, 1 agree witL aty Lord anut my learnet
brother that that la not s0.

Rutle abschîte.

CIIANCEIfY.

AnUcIAL,î V. ROSS5.

Thi co Ieý ', p îtcnt" 1-y lcuol be iiicîai me-, lIîîh
thi p iîly -ilo11"il h s iîct, Iii ui, et liiclcîl t ol
tue il i-, i i tue et 111e cclii n al id Le) lr c teîti.

[21 L. T. Iteý-. 211.],

Thi~s was a motion lu the borins cf tLe pratyer
of tLe plaintiffs bill, te restrain the defendaut,
Jaomes Uosa, a sbipping agent, frcm roioovicg or
partiug with certain packages cf thread, lu wrap-
pors, bccning labels lu irn«thation cf ttc plaIntiffs
labels. The thre,îd Ladl beau mauufactured lu
Bigica, and Lad tecul consigned by tLe manu-

lactn'-ers, Mlessrs. Dietz and Compa,,ny, te the
defendant Rocss lu this country, for tbe purpoee
of bceneý shipped by biem to Anstralia. The la-
bel -wldch the plaintiff hoid adoptel contained
t40 words Il Marshall and Co., Shrewsbury."
"Patent The-ead.

The labels of îlie defc irlont3 werîe worded.
Marchi; Sebrewshnry'' Il Patent Th'-ead."

It appeared that the thread manufactured by the
plaintiT wqs not, in fact, patented :but it was
altegeci and p"-ovedl that the word Il Patent" was
8e used te djesignate a cert du clasa of thread
well known iu the trade ; that th>4 terni hadl for
mniay years past been used by incinufacturers te
distiingiioli h fromn tiend cf a genea aids.

E. P- Kriy, Q C1., and A. G. JIîe'/în, in sup-
pot o? the mûtýon, conterndcd tt h wsa aun
evid-ut infingemeut ori lle plainOff's tradeý,
mnark, wii'cb 'te wo'-d "lnabtn' implied ;was
decep ivoe at chia"acler, and cauaSed iujurly te
tte plaintiïfs.

fleiîey, couina, n gefi tbat tbe dofeudant wcs
in te present casc oniy a simple consignee, and
ceuld net bc presutuec te know anything cf the
label in question os an imcitation ef the plaintiffs'
label. The plaintiffs, lu fccet, Lad ne riglit te
mako use ef the weî d 'l patent" lu teference to
the character cf thei treal, wlîen ne patent
Lad ever been ganirtec inl respect cf it, and they
tterefo'ýe could net have the relief by injonction
as prayed.

The VIcE-CllANcecs.Ot 8fid oliat tLe Word
patent" mitgtt te used lu mincb a % sýy as net te

deceive anyone, or couse a helief iicci the gods
se called were peeîected by a patent Hoe iu-
stanced the case cf Il Patent leattie' 1tots " lu
tLe present case ttc tern ' patent tlie cd" Lad
heen se long used iii this particular trade that it
might ho said te hava hecome a word of Il art,"
1-le did flot ceusider that there Lad bcen any sncb
maisrepresentation by the plaintiffs in using the
term to preveut them froîn having ht protected
by the inj onction pnayed for. There must there-
fere te an order fer the injunctien as prayecl.

Order accoodingly.

UNITED STATES REPORTSI.

SUPIIEME COUh-T, UNITED StAÏLS.

TuitauveaTO V. S'IMru A IlAr.TLEY

The cighto and obligatlions cil 1 i erat were eonce led1

by the Unlitedt Staites. 'fithc extcintofï, ai 15q
iii ai] iiwtlcrs ef gsoîeili v;itiijr- ils iiitc lit, 1 0-s,11
power of tusG ilisoc'cot oe r5111 el i, îisîe001t

Soi t supremaoy made clxil oloîHcnce te its alitlli,i net
o1Ity c iiex s,y but a (luity

Coe cerato notes isse iy iciueh a ithorityan ou scI iii
cearly ail Luilnoss transactionîs by 1n115 moililions of
pecople, seuils i oîîntraets iii tîeîiisclx o in th ci cnt cf

ni li eLi iixi lut iii th,-3  xire isiltic , nîusî ho c
gircieil as a c cîrreccy liopo cil ctihc cciii iunîity by le-
rc istuLle riiee.

Coni icts stila l fnoti p aynî ciii i that clurreiî c cîîîot
tilT,îcd,, oîl,îu,,îî,îlcîî iarec

transuctics i ii tu oflhuiry i hic o f eivil s, ut', ii
are ithii utLîlîle ce Ot vclicîl prcxe cil lh Le c'
oiitccod jute ucicl cl ii îî, l t ito ic the i ;ioll.
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Such contracts sliould bc enufoce4 inith lc ourts of ths
United States after the restortiola of pcace, ta the ex-
tcnt of thirî flist obigation.

The pat entîtled ta lc polid ini these Ceîîfcderate dollars
<ian only rcee el actual vaine at lthe tinte and place
of the contraiit in Iawfil inoey of the Uniîted States.

Cusf <s, C. J-This la a bill lu equity for the
enforcoment of a vodor's lien.

Lt is flot denied that Smith & llartley pur-
chased Thoringtou's Iland, or that they executed
to hlm their promissory note for part of the pur-
dbase moiiey, as set forth in bis blli; or that, if
there wils nothiog more in the case, lie would lie
entitled to a decree for the amount of the nlote
and interest, arîd for the sale of tse land te set-
isly the dalit. Bot it la insisted, by the way of
defeuce, that the negotiation for the purchase of
the laIud t(ook place, and that Use note lu contre-
versy, payable one day after date, was made at
Miontgoomery, iu tis state of Alabama, where al
the parties residedl La November, 1864, at which.
tinie the aothority of Use United States was ex-
ciuded front that portion of the State, and the
ouiy currency lu use consisted of Confederate
Treasury notes, issued and put in circulation by
persons oxercising the ruling power of the States
la reliellion, known as the Confederate govcrn-
ment.

Lt was also insistedl tbat the land purcbased
waa worth no more than thres thousand dollars
lu lawful money; fIai the contract prîce was
forty-five thousand dollars; that this price, by
the agreement of the parties, was to lie paid in
Conifederate notes; that thirîy-five thousand dol-
lars Vers actually paid lu these notes, and that
the ilote giron for the rsmainiug ten thouad
dollars was te ha discharged lu the saine mon-
n; nlid il ls clairned on tbis state of focta, that
tic vendor la etititled to nio relief in a court of
the Unitedl States ; and this claim was sustaiued
lu thec cout below, and the bill was dismissed.
The questions liefore us ou appeal are thiese
Flirst, eau a c entract for the paymient of Confed-
crate niotes, made during the lots rebeliion, bie-
tween parties residing wiîhiri the se called Con-
federatt States, lis enforced at ail in the courts
of the UJnited Stateos? Second, can evidence les
rccived to prove that a promise expressed te lie
for the payaient of dollars was, in faut, for the
payaient of auy oller flan lawful monsy of the
United States ? Dos the evîdence in the record
estabuial the fact that the note for feu thousand
dollars waa to lic paid, by agreement of the par-
tis, lu Confederate notes Î

The first question la by ne means froc fromr
difficulty. It cannoût bie qneaticned that the Con-
fedlerate notes Vers issued in furtbsrance cf an
unlawful attempt te overthrow the Government
of the Ujnited States by iusurrestionary force.
Nor la it a, doubtfol prineiple of law that ne con-
tract muade lu aid of sunob an attempt can lie en-
foresd through the courts cf the country whose
govermurent is thus assailed. But Vas the cou-
tract of the parties te flua suit a contract ef that
character-cant t lie fainly deacrihed as a centra et
lu aid of tho rebellion ? lut examiuý,ng this ques-
tion, the state of that part cf the couutry in
wbicls it waa made mu<,t lie considered. Lt la
familiar bistory tlot corly lu 1861 the autheri-
tics of sevecu Suites, supporfed, as was alleged,
by popîîl r mlajorities. combinsd fer the over-
thrîîw of tise Nastional Union, and for the estab-

lishment within its boundaries cf a separats and
independent confederation. A, geverniaiental or-
ganization reprsenting these States waa cattali-
Ilshed at Montgomery, lu Alabama, first under a
provisional constitution, and afterwards; under a
constitution intsnded te lie permanent. lu Îho
course of a fcw montha four other States acccdsd
to tlîis coufederaticu, and the seat of the central
authority Vas transferred te Richmond, lu Vir-
ginia. Lt aras by the central authority tima or-
ganized, and under its direction, that the -civi
ivar wss carried on upon a vat seis againat the
Government ef the United States. For moe thon
four years its powrer aras rscognized as suprome
lu nearly te whoe of the territory cf tbe Stotes
confederatsd. Lt was ths actual goveruiment cf
aIl the insurgent States, cxcept these portions ef
themr pretected from ifs control hy the prescuce
cf the ttrmcd forces cf Use national goerniment.
What 'was the prese claracter cf this govern-
meut ln contemplation cf law ? It ils difficuit te
define it witb exacturss. Any detinition that
niay lie given may not improbably bie found. te
require limitation and qualification. But the
general principles of law relating te de fatfo gov-
ornament will, are think, conduet us te a conclu-
sien sullicisntly accurate. There are several de-
grecs cf what la called de focte govoroment.
Socli a goverument, lu its highst degrees, as-
sumes a character very closely ressmbling that
?r~ a lawfol goverument. This la arben the usurp.
ing governaisut capels the regular authorities
frcmr their customary seoa and fonctions, and
estahuialies itscîf lu their places, and se liccomes
the actoal geverrement of a country, The dis-
tinguishing characteristic cf sncb a geveruiment
la thât adhsrents te it lu arar ogaintat the go'sern-
ment de jure do nlot lueur the penalties cf trola-
son aud, sonder certain limitations, obligations
a'snumsd liy it lu behaîf of the country or oflier-
arise will, in general, ho iespected hy the govern-
ment de jure arben rcatoed.

Exanîples of this description cf goverument
de foc/o aic found lu Euglisb hiatcry. The stat-
uts 11, Llsnry VII , C. 1. (Brit. Stat. at large),

reirsfrein penalties for tveason ail porsona
who, in defence of the King for the time lieing,
aage ar a galuat tîsose whliendeavor te suhvcrt

bis authority hy force of arma. theugi arrranted
,n5 sO doiog liy the lawful monarcli (4 BI. Contrm.
77).

But ibis is wre the usurper ohtis actual
possession cf the royal authority of the kingdomn;
net when lie bas suceededl only in establishing
bis powrer ever particular localities. lieing lu
sncb possession, allegiance la due to hlm as king
de facto.

Another example may hoe found lu the goveru-
ment of England trnder the Commonwealth, first
liy Panliament and afterwards liy Cromwelîl as
Protester. Lt aras net, lu the contemplation cf
law, a gevernment dejere, but it was a govern-
ment de faste in the alisolute seuse. Lt moide
leaws. treatios, and couqusf, which romain Use
lars, treaties and conquesta cf Eugland off er the
restoration. The botter opinion is that octa doue
lu ehedience te this geveruiment could net ho
juatly regarded as treasouable, theogb lu hostility
te the king de jure. Suell acts Vers proteeted
from criminal prosecutien by the spirit, if not
the letter, of the statute of Llenry tIme Seventh.

December, 1869.1
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It was bold~ othcrwise by the judges by whom try of wbich the territary su possessed was part.
Sir Henry Voue oias tried for treason (6 State Tbe contrai governaient establislied for the insur-
Trials, 1i 9) iu tise year followirîg tIse restoration, gent states differed from the ternporary geveru-
but snch a jadgsuent lu sucs a tirne bas little in entsat Castine and Tampico lu theoircustance
authoriîy. that its authority did not or-igin!ite in lawful acts

Iis le ery certain that the Confedeorate Govern- of regular war ;but it wos not on thst nocount
meut oas neyer acknowledged hy the United less active or tess supreme, and we think that it
States ao a defacto government in this sense, lior toast be classod asueng the governrinas of which.
was it ichnowledged as enoli by other powers. these are examples. It le to bo ohserved that the
No trcaties were macle by it. Neo obligations of a rights and obligations of il belligerent wvere con-
national oharacter were created hy it bic ling cedel to it lu its military clioracter, very san
after its dissolution, on the States wvhieh it repre- after tho ovar began, front motives of humanity
sented ou the national gover ornent Prom a very and expediency, by the United States. Tho whoIe
tonly period of the ovarto its close, it was rogarded ter nitory conts olled by it was thereafter held to
as sirniply the military representative of tho lu- be the eiiemy's territory, auci the inhabitants of
surrection againet the anîhenity of the Uuited that territory were beld i lu rost respects for
States. enemies. To the extent, thon, of actual supre-

But there le anotber description of government macy, hoovever nnlawfully gai'oed, in ail matters
called by pnblicists a goveroment de foc/éo, but cf g-îvernusent oithin its military hutes, the power
which inigbt perheps ho more 9ptly douomiuaîted ofthe insurgent govarnment connot ho quostioned.
a govorilment of paraneunt force. 1ieditn That enprernacy would not ju-îify acte of hostility
gnishing characteristics are (1) thatits x~ec to the IUited States. Hlow far it should excuse
is mniainied by active military piover ovithin. tbem mauet ho lefi ta the lawful goverimout, upon
tht torritories and agsinst tht rightful authority the re-etabli1sh ment cf ils aunthority. But itimade
for estahlishied and laîf'ul goNvorusuoint; ul()civil ohodience ta its quthor;ty neot only a noces-
that soide it exisîs it nu8t rîocesasýly hc obeyel sity but a duty. Without sncb obedieulce civil
lu civil motter s by private cinons, who by octso nier ovas impossible. It soas by this goeruiment
of obedienco rendored lu subinissiun ta sncb eacrcising its poweor tbronghi n immense terri-
firco, do not becomoe resposole lie wrongdoers tory that the ConYfcdoerate notes ovore iseued early
for tlise acts, thongli net searrant ed by tise lat s lu the war, anud those notes lu a short tinne, ho-
of the nîghitral govoîcosoux. Actuail govorrnonîs camne nlmost exclusively the curoucy of tht iu-
of this sorut areo establislied over disticts differing surgont States. As contracte in thcmsolves, lu
groatly lu extent sud conditions ;they are usually the coutingeucy of succossful revolution, theet
administcred direct/y by rnilitary authoriîy but notes overe nullities, for except lu that event
ths.y may ho adrnînisiered iso by civil authority, there cold be ne payer. They bore, iuideed,
supported more or less by military for-ce. this character upon their face, for they otere

Ont exemple of this sort of govercînent is made payable coily Ilaftor a ratification of a
founu lu tht case of Castine, lu -Maine, reducod teOaty of pence betweeu the Coufoderate States
ta a British possession (the P/ar of 1812)ý Prom and the Uiiýted States of Amerlos." Whlle the
the let of Septonîhier, 1814, ta tht ratification ovar lastol, however, they had a certain contlu-
cf the treaty of peace lu 1815, according ta the gent value, and overe used ns money in uearly
judgmonit of tht court iu the Usiicd Sto/en v. ail tht business transacts.îue of rnuy nmillions of

loce (4 Wbent., 253), "the British govorumont people. They must ho regaided, therofore, ns a
exercised ail civil sud mtîitary auclserity aven curreucy iunposd on the commrnity by irre8sti-
tht place." The authority of tht United Stntes hi ore t seeme ta follow as a nectssary
aven the territory -wsos uspended, nnd the îawvs couseque"ce f".- tht actual supremnaoy of the
of the United Statos couil no longer ho rightfully insuregenet govorumouit, as a helligorent, osithin
enforco I thon or hco blignitory upon tht inihabi- the territory oxhere it circalated, aud tht noces-
tante soho remnained anu subliîtod ta the cou- sity of civil obedieuce on the part of ail Wxho re-
quoror. By tht surrender tht luhabitanits pased mained lu it, clint thie cucreucy muan ch reýgarded
under a tomporary nilegiance ta tht British lu tht courts of law lu tht saime light as if it hll
goverrnnont, sud overe bound by snob Ias snd been issned hy n foreigu geverumeut tompornrily
sncb euily, as it chose ta recognizt and impose. occupying a part of tire xorritory of the Uuited
It1 it ot ho bu ferce from tise that the ohliga- States. Contrants stipulntiug for paymeutF ln
tions of tise people of Castine, as cltizenis of tht that currency nnuot ho regardo4 as mnade lu aid
Uniited States, vicie ahrogated. They vitre sus- Of tht fortîgun iunsion iu the erre case, or of the
peudol inerely by tht presence, sud only dnring domestir insurrection in tihe other. Thoy have
tînt prononce, cf tise pararnount force. A lik, no necessary relation ta tht hostile govorurnent,
example le feu in tht case cf Toipiýo, ocu- wbether invadirr g or insurgent. They arc trans-
pied during then var withi Mexico by tht troops actions lu tht ordiuacy course cf civil sosaiety,
of tht United tto It vins deterriniel by this aud, thougb thoy may indirectly anl nouoiotely
court, in Fi7cning v. Page (9 hoo,614), tIsaI promote tht ends of tht unlavifel govecuiment,
nlthough Tainpico lid not becomre n part of tht aie viixhout blame, except when prove

1 ta bave
Urnited States in consequtoco of that occupation, hotu entered luto viith actual intont ta farther
stili boving coume, togoîher vitîh the vibole Sixte the invasion or insurrection. W'e conuot doubt
cf Tasaulipas. cf wiuh it vins part, irîto tht ex that snch contracts should be euforcod lui tht
clusive possension of tht national forces,' it muset / courts of tht UJnited States, after tihe rostoration
bheregacled and recsperted by other natiorns as thol ut penne, ta the extent of tht/r lirst obligation.
territory of the United States. These vitre caseýs Tht firet question, therefone, must receils t auaf-
cf tonspocary possession of territory hy laviful firmsttivt anever.
and rogular govenuiments at war oeith tht toues- Tht second question, whethor evideuce can be
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received te prove that a promise made in oue cf
tise insurgent States, and expressed te bce for
the pea ment cf dollars, Without qcalifying WOrds,
vas, lu fact, made for flic paymient cf any other
tissu lawful dollars cf the United States, is uexf
te lie cousidered. Lt is quite ecear tisat a con-
tract te pay d llars made between citizens cf
any Stnte cf thc Union maietaining its constitu-
tionai relations wvitb the national governelent is
a contract to pay lawfel money cf tise United
States, and cannot bce moditied or explaîned ley
paroi evideuce. But it is equally clear, if in
any ciher country coins or notes denominated
dollars sliould bie autisorized cf different value
front the coins or notes wbicli are carrent bere
under that ciame, fliat lu a suit upen a contracf
te pay dollars macle in that country, eviclence
weuld bo admitted1 te pi oye wbat klnd of dollars
vas intended; and, if it sbeuld tura euot tisaf
foreign dollars werc moant, te prove tieir equiva-
lent value iii lawfui money cf tise United States.

Sucli cvidence dees flot modify or alter tlie cen-
tract. Lt simply explains an ambignity wlîicl
under tise general ruies cf evidence may lic re-
moved by paroi evidence. We bave already seen
tisat tise pecple cf tise insurgent Stafes, under
ibis Coufederate Goverinrent, were, ie legal
contemplation, substaDtiallV lu tise came condi-
fieu as iuliabitants cf districts of a country e-
cupied and controlled by au invading belligerent.
Tihe rules wbicis would apply te flic former case
ivculd spply te the latter, and, as in tise former
case, thc people must bie regarded as subj acta of
a foreigu powver, and contracta among them bie
icterpretedl and enforced wiîli reference te tise
laws iesposedi by tlie couqueroir, se lu tise latter
ease thc iïliabitants mut lie regsrded as uoder
the astiîority oi tle insugent belligerceets, tc-
tually establi,-lied as tlic gevernoient of flic
country; and contracta nmade witis tliem must
be interprcted and iuferred wîîli refereuce te tlie
condition cf tigs created liy tise acta cf the
governiug power.

It is saii, indeed, tIat under flic insurgent
goverument thse Word dollars liad flic saima men-
ing as under tise geverrument cf tlie United
States; fIat the Confederate nctes were aever
made a legal tender; aud, therefore, fliat ne
eviderice eau bic receivedi te slow aey otlier
meaning cf tise word wisen used in a ccntract.

But it must lie remembered tisat tlie wliole
condition cf thinga lu the insurgent States was
matter of fact, ratber fian. matter of law; sud
as matter cf facet fbese notes, payable, at a future
and contingent day, aclicis bas net arrived, and
can neyer arrive, ceere foreed inte circulation as
dollars, if net directly liy the legisiation, yet lu-
directly, sud quite as effectivcly, by tise acta cf
the insurgent gevernulent. Coesidered in tiscm-
selves, and lu thse liglif cf subsequenf events,
fliese notes liad ne reai valua, but tliey were
meade curreut as value by irresistible force ;
tliey vers tise oniy measure cf value wbieli thia
people lad, and tîcir use waa a matter cf almoat
alisolute necceity, and tliis gave tisera a sort of
a value, insignificant and precarlous enougli, it
la truc, but always liaving a scificlent deflaite
relation tu gcld and cliver, fthe universal mu-
sures of valuc, se tisat it was ea'sy ta ascertaju.
huow muais gold and silver vas tlie ceai equivalent
cf a sute expressed lu the eurrency. In tise
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liglit of fliese fluets if seces hardly less thqfi
absurd ta say that these dollars must lbe regarded
as identical iu kind and value with the d(Yllars
whieh constitufe the money of the Uniteid States.
We cannot shnt our eyes te the fliet tbst tbey

were essentially different in bouli respects, and
it seems te us that no rule of evidence, properly
understood, requires us te refuse, under the
circurostances. te admit preof otf the seuse in
wbicli the Word dollar was actually used ie the
contraet before us.

Our answer te the second question ia, tiiere-
fore, aise in the affirmative. IVe are clearly of
the opinion thït snoblievidence must bie reccîved
in respect te such contracts in order that justice
may be doue between tlie parties, sud that the
party entitledl te bie paid in these Confederate
dollars eau only receive their actual value at the
time and place cf the contract lu lawful money
cf the United States. We do net thiuk it neces-
sary te go jute a detailed examination cf the
evidence ie thse record in erder te vindicato our
answer te thse third question. It la eougli tu
say tbat it has left ne donlit in our miucis that
thse note for $10,000, te enferce payaient cf
which suit was brouglit iln the Circuit Court,
was te bie paidl by agreement lu Ceefederate
notes. Lt tollows that flic judgment of the
Circuit Court must bie reversed and thse cause
remianded for a new trial, lu conformity with
the opinion.

COYNE PT Aa. Y. SOtITHEa ET AL.

A mortga or or piirchaser at stierifFs sate, is iiot bosied te
look tiýpouci the Jucgimur dcket. Ai cîîtrie, ttiereou

ar supoed te te fluets uy niadio by ýut1oi y A de-o

§irii, renicters tSie pi otl5oniorry h itbe te any Parity in-

Error te flie Court cf Commen Pleas of Elk
couuty.

Opieion by SIeRaSWOOD, J.
It le very iportant that bidders et sheriffs'

sales sboculd feel well assured as te wliether they
are oiffring te bey at cear or au ineumbercd titis.
It js well known that ths law as te them le caeeat
emptor. As far as possible, thse miles upon the
subject shouild bie se elear and intelligible as te
preclade mistake if dite diligence bliedc. la
regard te thse lien of judgments, flic judgment
deeket lias been previded, which as te purclissera
and subsequeut incumbrancers, le iriteuded te
afford tiser certain iuformation. Lt la the crecli-
tors duty te sec that his judgmeet la preperly
entered ithereon ; and if there is aey mistake, the
rensedy cf thse party aggrievedl is againet tbe pro-
thonetary. IHeuce, as bas been. leld, if the entry
is je a wrong name, se tliat those seardhing may
be nsieled ; or if it le wrongly described as ta
amount, cr in ainy otlier materjal particular, third.
parties will always lie proteeted lu acting eu the
faith. of it, There are few points ln whicli the
cases are more clear and consistent: Bluc v. Pat-
ler,scn, 3 W. & S, 233 ; Mehiaffii's Apjseal, 7 W.

&S. 200; WVood v. Reynolds, Ibid. 406 ; Manc's
Appeal, 1 Barr, 24 ; lIance's .lppeal, Il id. 408;
Ridgway, Badd- Co.'s Appeal, 3 Harris. 177
Goepp v. Gardiner, il Casey, 130. Lt is said,
however, that flue prothouuliuy had au puwer te
mark the judgmnent satisfled ou thc docket; that
flie mortgagee was bound. to look furthcr, and
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;sCetlin Whetbier it Olas been so mnarked properly; regul'er, heund te go farther ani inquire orbether
in other irords, whlether the entry was true. The it was made hy order of the Court. This disposes
argument would have greatforce, if the protho-no- of the first and second specificalions of error, and
tary, ini no case, had authority to enter satisftic- rendors any consideratien of the thirI unneces-
tien of aj udgment on the judgmcint docket. Buot sary.
the protlxonottiuy hois sueh authority. Not te3 The fourth errer assigneI is in these
nenition the Acet of April 1l, 18~56i, Pamph. L. irords: In rej'ecting the testimony of J. L.
804, it avili hie suffdcienit te refer te the provision Blakuly5 Esq , eiohrcd in the offer of defendl-
of the Act, ertitled "Au Act relatig te the ante below, which is the groundl of the bill of
satisfaction of judgments in courts of record jrn ex2eptions steled for defendante. This errer is
this conrnonwealth," pascd Mlardi 27th, 1865 flot assi.-ned according te the eighth rule adlpted
(Pamph. L. 52), hecause it has a more direct ap- at Pillshurg, Sept. 6th, 1852, fi Harris, 578. Lt
plication te tht case befere us. Lt provides, that should, therefore, in strictiiese, Il be held the
whtn a judginent bas heen entered in any court came as none." The effet, however wam rightly
of reord, Iland it -,hall appear, hy tht production re)eoted. Lt ae as follows: defendant offert te
of the record, that tht taine Oas been fully paid, prove hy this avitness that hie gave notice te MIr.
under or by virine of an exedution or executions Souther, eue of tht mertgngees, on tht day avhsu
issued thereon, and satisfaction lias net been thetalie (that is tht rnis te show cause avhy the
entered upon tht jodgment index or judgnitut entry of satisfaction shonld net ho stricktn off'>
dochet of siS court, la shafi he tht dutty of the avas applied for et such application. and that the
Court * îO E te direct the prothonotary te enter ju ilgment avas in tact paid. Let us stec ln ahat
satisfaction upon thtjodgmnîet index orjudgment posttion tht lnertgagee would be placeS if he was
docktt, or tht record thereof" l' ow, if tee bound te pay any attention te euch a notice. 'If
Lad hecti anl erder of tht Court pursuatit to tht he assurnes that tht juidgrnpnt iras net paid, and
pr vîiiosof tlie Act, ne ont can entertain s douhtd thit of course the lieu of his mortgage avonîd bo
1h il tht eetry upoil tht judiutent index or docket dîvested, ho moust hid at loet te the fnll ameunt
by tue prothonotîiry, just as the entry iras toaSt of tii prier judgnuent and coste, and as muoli
here 1.Satlsfied on fi fa.," irotld have been per- motre as 0ie chooses, se as te cever his mortgage,
fecîly regular and toricledrçe as te ail third per'- and if tht preperly is k'aocked demn te him, ho
sons, ti wuem the judgnîient iteîf, rcgularly mueit pay the money te the sheriff. If, when the
dochýeted, iras constîructive notice, and Nwhe, there- fund coines te o d(istributed, it should hoe proveS
fore, wve honnd te search. Eiîr.hing the judg- Ihat the entry was right and tht jndgmenît paid
ment m-arked Ilsatisfied on fi. fa.," they avould ami satisfiel, thon hoe muet hold suhject te hie
have a tiglit te conclude that it mwas se marktd oavn mortgage, avhich weuld of course ho merged,
hy tht erder of the Court. Lt avould net bo in- anS the avhole fend vmld hoe applied te satisfy
cumbent on thent te search furttiet te ascertain suhseqnont incunîhraucet, or go tht dMfedant.
avhetbtr there ias any record of snob an order. In otber irorde, hoe would loto tht avhole amounit
If false, and tmacle witleut authority, the 'pro- of his biS. Between tire atooie ho must fali. te
thonotcry was rosponsihie te avhatevtr party tht greund. The position of the mortgageo la
tuighlt he itijured therehy. Tht conîton pro- peculiar in tbis, 'that hoe ninet decide at tht peril
(,umption in favor cf tht lairfuinese and regu- of lees. Bot if sach a notice iere puhlicly givon
larity of the acta of a public officer applies here at the timo of sale, and it iras te ho held that
in all its force, omnia preeumtiur rite tes acte. bidders avould b le affected hy it, though in the
Lt le especially noceesary that the judicial records face of the record, moitiS any Mac of erdinary
cf the ceuntry shonld have the benefit of this prudence ho willing te bld a fair price when the
presumptien in favor ef tiause who are entrusted danger cf lots wonli le se great, anS at hest, ho
avith tht duty of making thetu up. To hold tht aveuld only be huiying a lairsuit ? Tht cases cited
centrary, avould hoe in tht teeth of the familiar do net sustaiu tlîis assignament. Iu tht York
principlo, that a record imports on its face abse- Beolc's Appeal, 12 Caeey, 458, it mas helS, that
lute verity; otherwist, tht Act of Assemhly of if a subsequent incunîbrancer have actual notice
Marchi 29th, 1827, sect. 8, (Pamph. L. 155), of a judgmtnt defectively entered on the judg..
avhieh requires tho prothonetary of evory Court meut doeket hefore bis rights attach, it i8 effuva-
cf Comimon Meas te kttp a docleet. te ho called lent te the constructive notice cf tht prescrihod
the judgment docket, imset cf a cenvenience record. That is cortainly an entirely different
and secui-ity te tht commnnity, weuld provo a case frein this. The incumbrancor ha'eing etteh
sinure. Lt is menifest, as Judge Kennedy has notice, bas a right te refuse to givo credit te the
reniarked, that the groat ohject of having this dehtor. Ht need net encounter tht risk. To
docket is te premoto tht facility and certainty of the staine effect is Sepheiî's dxecutor'.3 Apprea,
ascertaining whether thero are judgments against 2 Wright, 4. Io Megew v. Gaerrett, 1. Caeey, 319,
a particular lodividual, and waht are thoir it la truc that Mr. Justice Knox, in delivering
unmcunta: Beau v. Pltiereeii, 3 W. & S. 237. New the opinion of the Court, saiS, "las the record
it avilli net ho pretendled, that a person wishing showed tht Pearson juadgînent. at thc tinit of tht
te iPurc1îase, and eirous te know boir mucli hoe sheriff's sale, te ho an exieiing lien equal lu peint
may saifely bîd, irbo tinds on tht dooket a judg- cf time avith tht mertgage, and as thore waa tno
mient prier te a mortgago, is obliged to look fur- evideîîce tending te prove notice of its entiro psy-
ther, and assure hitureif that it le ie fact a judg- ment to tht purchasers, the Court of Commen
ment entered hy tht Court or hy its authority ; Ploas proptrly held that tht estate sold passeS
nelfhor then ought a, mot'tgage or suheequetît loto the hans of the slîeriff'e vendere discharged
incuînhrancer, wio îe equally interetd in de- frotu the înertgage lien." But tbat iras a mort
terîoining hoir te hiS, in erder te protect hituseif, extra-judicial dictutu. There was noeovidenice
when ho tinds au entry of satisfaction apparently cf iotice in tht case, anS of course, tht question,
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DIGEST Or QUErEc RaroRs-REvIFWS.

whether it would have muade a dîfference, djd flot
arise. 

tgen

-Ph iladeiphia Legal Inielligencer.

DI GEST.

DIGEST 0F CASES IIEPORTED IN THIE
PROVINCE 0F QUEBEC.

JIeld, that in an action for damages (under
C. S. C. Cap, 78) for the death ef a relative
killed by accident, the relationship must be
establislhcd by legal proef, andi special damages
must be aleogeti. re-ncoi8 Provost et ux. v.
FiV'an~ Jachsea et al., 13 L. C. Jur. 170.

JOI-aT SIOCK COMIPANY.
Il Id, 1. That ,ubscription for stock in a

Railway Company may be conditionjal.
2. That util the fuifiliiient of the con-

dition imroseti, ne action at law would lie in
favour of the Railway Company as agamnst the
subscriber.- Williamz H. 1?odgeis et al v. Fran-
cois Laurin, 13 L. C. Jur. 175.

COEProsIrONS.
leid, ihat by the laws of the Prevince of

Qeebec, Corporatiens are under a disability to
acquire landis withiout the permission of tLe
Crowu or authority of the legisiature, and
therefere a foreign corporation Las ne rig-ht te
hold lands lu the P-.vince, without snch per-
mission or authority.-The Chaudière Goid
2Ll7ing Co. v. Desharats et ai , 13 L. C. Jur.
I82

SERVICE Or PaOCESS,
IIeld, That service of a writ upon the clark

of the Rlecorder's Court at bis office attached
to the Court, during office hours, andi whilst
be is engageti in his officiai duties, but net à
l'audience, is a valiti service~- Wilson v. 156 et-

son, 13 L C. Jur. 186.

CRIMINAL LAW.
leid, Thiat an iuîictmnent sigù'ed by an

advocate prosecuting for the Crown and as
representing the Attorney-geaeral for the
Proviince cf Queec, and not as representing
the Xlinister cf Justice of the Dominion, is
valiti.-Beg/nc v. John Do wney, 13 L. C. Jur.
193.

R EVI E WS.

IlARRSîOî's ComîsoN LAW PROCEDURE ACT.
2nd odition. Toronto: Copp, Clark & Co.

The thircl number brings this wr'rk as pub-
lisheti, dow n to section 204 of the Common
Law Procedure Act. Great care is evidcntly
bein- taken with this most valuable work, se

as to make it as correct and reliable as possible.
MTe shall Le glati to have it complote. The
neccssity for it is more apparent with every
page thiat is publisheti.

THin INVSTIGATioN or' TITLES vo ESTATES IN

FEn SIMPLE, by Thomas Wardlaw Tay lor,
M. A., Barrister-at-Law, lleferee of Tities,
author of " Chancery Statrites anti Urders,"
&%c. 'Thronto: Adam, Stevens~on & Co.,
Law Publishers, King Street Est, 1869.

We are in reccipt of this book, but mus~t de-
fer further notice of if unitil next month.

LAW MAGAZINE AND LAW REVlIEW. NoveIn-
ber, 1869. London: ]3utterwvorths.

The articles for this quarter are the Penal
Codecf NctvYork; on Primogeniture ; Foreign
Debtors in Engianti; Imprisonmient for 1)ebt;
Sugbestionis for the Irish Law Bill; on the
Turnpike Sý stem ; on Reform in the Law
of Patents; Naturalization and Allegiance;
Rights of Colonial Legislatures; Stato Appro-
priations of Railways, &c.

AxtEaICAî LAW REVIEW. October, 1869. Bos-
ton: Little, Brown & Ce.

This number contains articles on Govern-
mcnt Contracts; The Senatorial Terni; the
Alabama Claims (which we shahl reprint). The
leading case in England as te the extent of the
Liability of Comtnon Carriers of Passengers,
is reprinteti from the Lawv Times Reports w îth
a note by the editors, referring te somne Ameri-
can decisions on the samne subjeet. Then fol-
lows the Digest cf the English Law Reports,
Sceccted Digest of State Reports, &c, This
publication is a mine of xvealth to the Ameni-
eau law yen, and much tbat it contains is al-
most of equal interest te us. XVitb the Octu-

ber number was publisbed an index te Vols.
1. Il. andi Ill. of the Review, vvth a Table of
Cases. This xviii largcly increase the value of

Ithe work.
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REVJEWS-APPOINrMENTS TO OFFICE.

TisE CANADIAN JLLIJSTRATED NEws. Montreal:
George Desbarats.

Thsis is as creditable a pictorial as mnost pub-
lications, and w etwish it entirc success. Much
improvement is manifest iu the engravings
since it was commcnccd, and we have nio doîabt
that if a liberal encouragement ie given tu the
proprietor and publisher, be w ill inake greatcr
efforts to ensure succcss. 'flie rcading matter
is very good; it seems te be got up inI good
taste, and in tiis it is a muarkcd contrast te,
the filtliy rîîhbish that cornes froin the South
of nis, in the shape of pictoriai newspapers.

UITEDg STATES JUDICIAa SYSTEM-RECENT
CuAxc. Byan set passed at the recent sess-ion

of Congrees the Supreino Court is te consiat bere-
after of nine judges, six of wbom shall boa9 quo-
rum. The net aso provides for tire appointaient
cf a circuit judge lu sapa circuit, witti the saine
powers as the judges of the Suprome Court now
have on circuit. Tlie Circuit Court is te be hel
by the juclge of the Supreme Court assigned te,
the circuit, or the circuit judge, or tihe judgo of
the District Court, or by sny two of them Sitting
toether. We do net perceive that the jurisdie-
tieni of the Circuit Court is iu onywise sffected,
tite sole purpose of this part of the set being op-
parently te relieve thse judges cf the Supreme
Court froua the pressure cf their present circuit
duty.

Bat the feature cf the act which attracts apecisi
attention is a clause providing Chat Ilaîîy j udge cf
ocy court cf the United States xvhe shail, after
baving attaiued te age cf scventy yesrs, sud
serveit for the ternu cf tort years, resigu bis office,
shahl thereafter during the rest cf lus natural
life, roceive the saine salary which was by law
payable te hlm at the time cf his resignaticu.
This wve believe bs the firsi provision ever made
lu the JUited States fer a retirng penlsion for
thcse whe have deveted themselvea to the public
service. Regarding it as wie do, as a deeided
atep forwsrd in civilization sud geod geveromont,
wo trust tbat it înay be a permanent portion cf
our judicial systen.-toierican Law Pegister.

Tuie Ilousa or Loinss-The removat cf Lord
Stanley te the House cf Lords will add Ce the
debating power sud statesmansbip cf an assembly
*which la already uurivalled for the eloqueince sud
adminiistrative eapaeity cf ils members. The
peliticianr witl bie struck with the appearatîce of
the 1 5tb Eani Derby, the Marquis cf Salisbury,
aud Lord Cairus ou the Opposition benches iu
tho Lords. Ail these are lu tbe fereinost rank
s Parliainentarians sud adminietraters. On tbe
Ministeriat side aie thse veteraii Earl Russel, tire
accomplised tacticiau Earl Granvilie, the ripe
diplciostist Lord Clarenden, sud the Duke cf
Argyll. Earl Carnarvon, Earl Grey, Bishep
M-agee, aud rnany others, are uoted for their le-

gisiattive obility or tbeir cratery. Lord Cairns,
Westbury, Peîîzanco, I-Iatherly aud Rlomilly cou-
stituto a legal junta cf unsurpassed brillîauey.

Shall we deplore or rejeice lu our bereditary sud
tegal systeur wbicb crewds the lieuse cf Lords
with men cf pro-emiuent talent? Is depeîds upen
whetlîer ive utilize tbe force in the Lords or auf-
fer il te lie waste. Iu tbe Lords ibere are Somte cf
tise first sud best mon iu thse couutry, ready sud
auxicua te devote thcmselves te the service cf
the counîtry, aud ail flhat ive bave te do is tu
divide tisebuiriese betwecn tise tie Huses, wlîich
maiy bo doue wiîisout in tbe lest iuterferiug- with
the rosi er os.sumed priviieges of tise Ceîîînous.
If the recemmendaieîs cf tihe Select Comîîîitteo
are octed ripou tbe Lords wilt net ho idle the
arroars cf business will be eared off; imuportant
measurss sucis as tbe Irish Chiiicb Bill aud the
Irish Land Bill wiil net stop ait other logioltion;
sud tise great obiiity lu the Lords svill net bo lest
te the country, but on the contrary ai be turued
te excellent aceount.-Lo Journal.

John Sctt, after bis groat argument lu Ackrcyd
v. ,Sitlt8o, tecauie a favorite wiih Lord Tihurlow.
Ou eue occasion, aifter Richard Poppor Arden,
afterward Lord Aivauioy, wbom Thurlow disiiked
excoedbngly, mode a very able argument before
him, Mr. Scott rose te address tise court cat the
samne aide, sud bis Lerdship soid, 'I Mr. Scott,
I anm gtad te flod that yeo are engsged iu tbis
case for 1 uow stand seme cbance cf kuewiug
something about it."-Bch acd Bar.

One day Lord Alvauley, Master cf tise Relis,
sont bis respects te Lord Thurlea, regretting that
oxtreme indipoiion prevented bim frouta aitting
Chat day at tise Relis. IW'hat ails bins ?" roared
Thurlow te tise bearer of tise message. "lIf yen
piesse, nsy lord, hoe ia laid up seitli dyseutery."
,Confoundl bim," exciaimed bis lerdsisip. Illot

him swallow an set cf pariaînent. le 'Il find
uotbbng se binding."-ibid

APPOIN1rMENrs Tro OFFICE.

DEPUJTY CLEREt OP TtHE CROWN.

JAMES CANFIELO, oi the Town cf Ingersoli, Esquire,
te be Deputy Cltk cf the Crewu and less, and cierk of
the Coreîy Court of tie Couaty of Oxford, je the ro sud
etead of Wilii A. Campbell (temporarily acting) resigued.
(Gazettod Octohor I0, tocs.>

CORONERS.

FREDERICK WILLIA-M STRA'NGE. cf thse Village of
Aurore, Esquire, 50.D., te ho Associate Coroner withiu sud
for the couîty cf York. (Gazetted November20, 1809.)

DANIEL JOS EPCI KING, cf the Village of Caconbrooe,
Esqirie, te ha an Associato Coroner withinand for thse
Countyof Porth. (Gazetted Noember 2i,1809.)

GEORGE ROILTO N, cf the Village cf Bothwell, Esquire,
teube an Aseociate Coroner witin sud for thse Coauty cf
Kent. (Gazetted December 4th, 1869.)

CHARLES SA'IMUEL HSAMILTON, et the Village ofRielin,
Esquire, M.D, toe an Aaeeetate Coroner seithin aud for the

Couîîîy of tstings. (Gazetted Deceneber lOtit, 1869.),

IIENRY ADAMS, of the Village cf Enibro, Esquira, M.D.,
te be au Associate Coroner withuîi snd fer thse Ceuuty of
Oxtord. (Gazetted Deoember lOtis, 1809.)
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