


THE PRACTICE

OF THE

EXCHEQUER COURT

CANADA

I hold every man a debtor to his profession
—Bacon.

SECOND EDITION

BY

LOUIS ARTHUR AUDETTE, K.C.

REGISTRAR OF THE ExcHEQUER COURT OF CANADA,

OTTAWA:
PrINTED BY COPELAND-CHATTERSON-CRAIN LiMiTep, 174-178 WELLINGTON ST,
1909




Copyright, Canada, 1909, by Louis

ARTHUR AUDETTE.




Judges of the Exchequer Court of Canada.

THE HONOURABLE GEORGE W. BURBIDGE.

Appointed 1st October, 1887.
Died 18th February, 1908,

THE HONOURABLE SIR THOMAS W. TAYLOR.

Appointed Judge pro tempore on 21st of Jan., 1908,
Commission expired with death of Mr. Justice Burbidge
on 18th of February, 1908.

THE HONOURABLE WALTER G. P. CASSELS.,
Appointed 2nd of March, 1908,

Officers of the Court.

Louis ArtHUR AuDETTE, K.C., REGISTRAR.
CuarLes Morsg, K.C., DErPuTY REGISTRAR AND REPORTER.

Duncan CLark, DockeT AND RECORD CLERK.

Minister of Justice and Attorney-General of Canada.

Tue HonourasLe A. B. AvLeswortH, K.C.,

Solicitor General,

Tue HonNouraBLE JacQues Bureau, K.C.,

Deputy Minister of Justice.
E. L. Newcomsg, K.C.







=

. Introduction .

TABLE OF CONTENTS.

Exchequer Court in England.
Exchequer Court in Canada. . .
Petition of Right
Interest

The Exchequer Court Act.

. The Petition of Right Act.

The Expropriation Act..

The Patent Act (part).

The Copyright Act (part)..

The Trade-Mark and Design \(t (]nrt)
The Customs Act (part)..

. The Trade Combines (part of Customs l.\nﬂ \tt wm)
. The Government Railway Act (part)...

. The Railway Act (part.)

. The Canada Evidence Act

. Exchequer Court Rules. . .

. List of Canadian Statutes hnmg unmcdmu b(-dnng upun the

jurisdiction of the Exchequer Court of Canada............

. Authority of Exchequer Court for Using Provincial Court Houses.
. Table of Forms. e
P 7 T T PR G R

50

340

380

. 405

575
582

588



ADDENDA ET CORRIGENDA.

Errors in cases cited are corrected in Table of Cases Cited.

Sec. 13 of The Exchequer Court Act, p. 102, has been repealed by 8-9
Ed. VII. (1909).

The Repealing Act has been passed since the printing of page 102

hereof

!
4
!
i




e e

PREFACE TO SECOND EDITION.

A period of over twelve years having already elapsed since
the publication of the first edition (now exhausted) of the
Exchequer Court Practice, the necessity for a second edition has
become manifest in view of the publication of a new set of Rules
of Practice which came into force on the 11th of January, 1909,
and the old rules appearing in the first edition having thus been
repealed.

The Parliament of Canada has also since 1895, the date of
the publication of the first edition, passed several Acts giving the
Exchequer Court new jurisdiction. Some of‘the statutes dealing
with the jurisdiction of the Court have been repealed and some
have been amended, and the Revised Statutes of Canada, 1906,
have materially altered and changed the sections of the several
Acts dealing with the Court.

Then # great many judicial decisions have since been given
both upon th law and the practice of the Court. These decisions
are publish: | in this volume by way of annotations both to the
Rules of ‘ourt and the statutes bearing upon the jurisdiction
The pr edition embodies a digest of the Exchequer Court

decisions up to date (Vol. I to part 2 of Vol. I1.) the notes of
such decisions being annotated under their proper heads.

As was said in the first edition the great number of inquiries
received from members of the Bar in all parts of Canada on the
subject of the practice of the Exchequer Court, justifies the hope
that this book, notwithstanding its crudities and imperfections,
will prove useful to practitioners before this Court.

The subject of Admiralty has not been dealt with in this
volume, although the Court has both original and appellate
jurisdiction in such matters, for the reason that it would make
this volume too bulky. It is, however, the intention to make it
hereafter the subject of another publication by itself.




PREFACE TO FIRST EDITION.

I have, in this work, endeavoured to measure and follow the
pace of judicial work in the Exchequer Court from its early
origin in England down to the present day in Canada, and have
made such notes upon the jurisdiction and practice of the Court
as I have thought might be of use to the practitioner.

The preparation of the work has been undertaken with the
view of collecting in one book and in a convenient shape such
parts of the most important Acts of Parliament as have an im-
mediate bearing upon the jurisdiction and practice of the Court,
and also all the rules and orders of the Exchequer Court, which
rules and orders are now scattered through a large number of
books. .
By the last General Rules and Orders, published on the 1st
day of May, 1895, quite a number of new rules have been put
into force and a great many amendments have been made to
the rules heretofore in force. All these changes have been
carefully noted.

Thinking this book would not be complete unless it contained
all the Rules and Orders, as well on the Revenue and Com-
mon Law side of the Court as on the Admiralty side, I have
deemed it advisable to print separately, in an Appendix, at the
end of this volume, the Rules and Orders governing the practice
and procedure in Admiralty cases in the Exchequer Court of
Canada.

The great number of inquiries received by me since 1887,
as Registrar of the Court, from members of the profession in all
parts of Canada, on the subject of the practice of the Exchequer
Court, leads me to hope that my book, notwithstanding the
crudities and imperfections of which I am only too well aware,
may be received with some measure of favour by those members
of the Bar who have occasion to practice before the Exchequer
Court, and that its usefulness will justify its publication.

While I do not anticipate that the financial return from this
publication will be in any way remunerative, yet should it prove
to be a good working tool for the profession, I shall feel amply
repaid for the expense and labour involved in the enterprise.
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INTRODUCTION TO FIRST EDITION.

The Exchequer Court of Canada in respect of its jurisdiction
in revenue cases has a historic lineage.

The EXCHEQUER IN ENGLAND.

The date of the origin of the Exchequer in England cannot
be precisely determined. In the Dialogus de Scaccario, (1) the
earliest work especially devoted to the history of this court ex-
tant, we are told that “the institution of the Exchequer is con-
“firmed as well by its authority, as also by the authority of the
“great men that sit there. For it is said to have heen erected by
‘King William at the time of the Conquest of this Realm, its
‘model being taken from the transmarine Exchequer; but they
“(the ':\("ll‘lll“'l of England and that of ,\'nlllmnll.\" differ from
‘one another in several and very material things. Again, there

“are some who think there was an Exchequer under the Anglo
“Saxon Kings.” This, however, the learned author of the Dia-
logus does not think probable, because, as he says, “in Domesday
“Book (which contains an exact deseription of the lands of the
“whole Realm, and mentions the value of all men’s lands as well
“of the time of King Edward as also of King William, under
“whom it was written) there is no mention at all made of the
“album firmae.”” (2) This conclusion is shown to be erroneous by
Stapleton in his preface to the Rolls of the Norman Exchequer.
Mr. Stapleton establishes, in an argument which is as unanswer-
able as it is exhaustive, that the “blanch-ferm’’ was purely English
in its origin and character, and was unknown to the monetary

system of the Normans at the time of the Conquest. But apart
from this argument, the omission of any reference to the “blanch-
ferm” in Domesday does not by any means prove its Norman
origin, for many matters relating to the fiscal economy of the
country of greater importance than this have escaped notice there-
in. Moreover, satisfactory authority is not wanting to show that i
there existed a central department of finance in England before ‘

1). Ths work is erroneously aseribed by Madox and earlier writers to Gervase

of Tilbury, an English Latin writer of some prominence in the 13th century;

but it is now recognized as the production of Richard Fitzneal, Bishop of

London. It was apparently commenced in 1176, but it refers to events which

transpired as late as 1178

(2) This was a money rent paid by the sherifis into the royal Exchequer The
ferm was said to be blanched when it | been tested hy fre, weighed, and ‘

brought to the standard of the roval mint at Winchester. Twice a year the ¢
sheriffs had to appear at the Exchequer and settle aceounts in respect of their
ferms
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the Conquest, from which the constitution and the procedure of
the Exchequer, as it subsequently appears in history, were de-
rived. (Cf. Stubb’s Const. Hist. of England, 1. p.408.) It is strange
that so painstaking a writer as Gneist (Vide Hist. Eng. Const. 1.
pp- 35, 137-139-144) should be misled into believing the FExche-
quer to be a bodily importation from Normandy in the face of
evidence to the contrary so easily aceessible.  However, he is not
the only German student of the English Constitution that has
fallen into this error. Brunner in his Schwurgericht (p. 150) gives
expression to the same view.

But as the author of the Dialogus quaintly observes, “at
“what time soever the Exchequer began, it is certain that it is
“founded on so great an authority that no man ought to break
“the statutes (sic) of the Exchequer, or to be so hardy as to op-
“pose them. For this the Exchequer has in common with the
“King's Court (Curia Regis) (wherein the King personally sits in
judgment) that it is not lawful for any man to eontradict what
is recorded or adjudged there.”

This reference to the Curia Regis is instructive, for in its
rudimentary stages the Exchequer was really nothing more than
a branch of the great Coungil of the Nation. It scems to have
been a sort of committee of that general council or court having
special jurisdiction in the affairs of the public revenue. This
phase in the history of the Ia
reign of Henry 1. Then, for the first time, the members of this
committee were called Barones Secaccarii, and the committee

hequer becomes apparent in the

itself Curia Regis ad Scaccarium, a name derived from the fact
that the accounts of the King's debtors were taken at a table
covered with a chequered eloth, which suggested a game of chess
between the receiver and the payer. (C/f. Tasw. Lang. Const. Hist.
160.) Blackstone, speaking of the etymology of the name ‘Ex-
chequer,” says:—“It seems to be derived from the low Latin
“word scaccarium or scaccus, a chequered hoard or eloth, resem-
“bling a chess-board, which covered the table on which, when
“certain of the King's accounts were made up, the sums were
“marked and scored with counters.” (Bl. Com. I11. 44), Bas-
nage, in his Custumary of Normandy, derived the name ‘Ex-
chequer’ from the German word Skeckan, which means to send,
because the court was composed of de Missis Dominis, or of
such great Lords as were particularly sent for, to hold Court with
the Senechal or Steward on any occasion. Chief Baron Gilbert,
in his Treatise on the Court of Exchequer (page 2), says, ““that
“the more common derivation of the word ‘ Exchequer’ is from
“a chequered board. They called the board on which they played
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““at chess a chequer, because in that game they give cheques;
“and the Court was so called because they laid a cloth of that
“kind upon the table upon which the accountants told out the
“King's moneys, and set forth their account in the same artificial
“manner as in the Cofferer’s account was done.” (See also
Price’s Law of the Exchequer, p. 4).

Sir W. Anson, in his Law and Custom of the Constitution,
at p. 412, says:—“The function of the Exchequer had always
“involved some enquiries of a judicial character, and while it be-
“came a department distinet from others, it did not cease to be a
“court for revenue purposes.”

Down to the reign of King John the Curia Regis continued
to be the one Supreme Court of the Realm, of which some of the
judges, selected from time to time out of the whole body, held a
continuous session at the Kxchequer for the determination of all
business appertaining to the revenue; but shortly after the grant-
ing of Magna Charta, this great court was permanently divided
into three committees or courts, i.e.:—(1), the Exchequer, having
exclusive cognizance of fiseal matters and of the management of
the King’s revenue; (2), the Common Pleas, where civil digputes
between subject and subject were to be adjudged; and (3), the
King's Bench, which had jurisdiction, under the head of placita
coram Rege, of all suits savouring of a eriminal nature and mat-
ters cognate thereto. It is interesting to note how these several
jurisdictions were enlarged by reciprocal encroachments of the
three courts upon each other, due to the litigiousness (1) of the
people (which seemed to inerease in an equal ratio with their
civilization) and the wonderful development of legal ingenuity
at the time.

The jurisdietion of the ancient Court of Exchequer is thus
defined in the Mirror of Justice (temp. Edw. 11.) cap. 1, sec. 14:
“The Exchequer is only ordained for the King’s profit, to hear
“and determine torts done to the King and his Crown, in right
““of his fiefs and franchises, and the accounts of bailiffs, and of
““the receivers of the King’s money, and the administrators of his I
“goods, by the view of a Sovereign who is the Treasurer of 4
“England.” !

In speaking of this definition of the court, Lord Keeper

Somers, in his celebrated argument in the Banker's Case (14 i I
How. St. Tr. 47), says:—‘These words of the Mirror contain ‘
“a short but effectual description of the Court of Exchequer, and
“my Lord Chief Justice Coke comments upon and expounds (
1
| (1). See Jessop’s Coming of the Friars; also Pike's Introduction to the Y ear Book

of Edward 111 £
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“them in their full extent; nothing falls from him as if this
“account were defective, or did include only one part of the
“business of the court.”

For a period after the segregation of the courts in the man-
ner mentioned, the Great Justiciar was still the head of the whole
forensie system; but after the fall of the celebrated Hubert de
Burgh, the office became extinet, and each of the three courts
acquired a chief or presiding judge of its own. When the office
of the Chancellor of the Lixchequer was created in the reign
of Henry III, the Exchequer was first enabled to enlarge its
jurisdietion. The Lord Treasurer, the Chancellor of the Excheq-
uer, the Chief Baron and three puisne Barons formed an equity
branch of the court, while the common law branch was admin-
istered by the Barons only. (Vide Black. Com. Bk. I11., p. 44.)
In this way the Exchequer was the first court to be endowed
with equity jurisdietion in England—the Court of Chancery not
being formed as a distinet court until the reign of Richard IT.
(See Spence’s Eq. Jur. i, 345; and Kerly's Hist. Eq. 5.) This
extension of jurisdiction was, of course, solely attributable to the
Crown, but it was reserved for the finesse of the lawyers to effect-
ually circumvent the efforts that had been put forth by the
reformers of the time to specialize the work of the three courts.
As pointed out, the business of the Exchequer on its common
law side was originally confined to matters connected with the
royal revenue; but after the erection of the court into a separate
tribunal, practitioners at that bar conceived that it would be a
very convenient thing to transact in the Exchequer business pro-
perly coming within the cognizance of the other courts. To ac-
complish this they devised a writ of quo minus, wherein it was
alleged that the plaintiff being a debtor of the King, was, by
reason of the wrong done to him by the defendant, deprived of
the means of satisfying the debt due by him to the Crown, and
was obliged to invoke the aid of the Court to recover the same.
Thus they succeeded in giving that part of the Exchequer,
which was presided over by the Barons, concurrent civil jurisdic-
tion, both in respect of common law and equity, with the other
courts between subject and subject,an accession of business which
its judges were by no means averse to, as they thereby received a
substantial increase in their fees—the system then in vogue for
the remuneration of the judiciary.

Until the reign of Elizabeth, the Barons of the Exchequer
occupied a much lower status than the judges of the other eourts.
Indeed they were not necessarily chosen from the legal profes-
sion. The Statute of Nisi Prius, 14 Edward I1I, enacted that,
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“if it happen that none of the justices of the one bench nor of
“the other (Queen’s Bench and Common Pleas) come into the
“county, then the Nisi Prius shall be grantéd before the Chief
““Baron of the Exchequer, if he be @ man of the law.” But owing
to the great increase of litigation brought about by the fiction of
quo minus, it was found necessary to appoint only lawyers to the
Exchequer bench. After the twenty-first year of Queen Eliza-
beth’s reign, the Exchequer judges were chosen from the ranks
of the sergeants-at-law. They were styled ““ Barons of the Coif.”
As these Barons had not,as their predecessors had, served an ap-
prenticeship, so to speak, in the Exchequer, it became necessary
to appoint an officer to the court who was able to discharge its
purely fiscal business. He was called the Cursitor Baron. He
had no judicial authority in the Exchequer as a court of law, and
his principal function was to inform the Barons of the Coif of the
procedure of the court in matters touching the King's preroga-
tive. This office was abolished in 1856. (See Foss's Judges of
England, Pref. p. viii. and Price’s Law of the Exchequer p. 78.)

Sir Charles E. Pollock was born in 1823, and died on the
21st of November, 1897. He was the fourth son of the late
Chief Baron Pollock. Sir Charles E. Pollock was “the last of
the Barons” and the English Bench now, for the first time in
six hundred years, is without an occupant bearing this ancient
title. He was also the last but one of the renowned and ancient
order of Sergeants-at-law. (32 The Law Journal, p. 589 et seq.)

Speaking of the character of the Exchequer and its judiciary
in the reign of Edward I. and Edward I1., Dr. Gneist (Const. Hist.
Eng. 2nd Ed. Vol. 1, p. 387) says:—*‘Its members were usually
“appointed from among the higher officials of the Exchequer de-
“partment from whom it was difficult to eliminate the financial
“gpirit. Hence it is the more readily conceivable that the reten-
““tion of the old method of assigning ordinary pleas to the Excheq-
“uer now led to loud complaints. In 5 Ed. L., a royal writ was
“addressed to the Barons, which in general terms prohibits them
“from dealing with communia placita, as being contrary to the
“letter of Magna Charta. This was repeated in the statute of
“Rutland (10 Edw. I.), with the remark that in this manner the
“King's suits as well as those of the people were unduly pro-
“tracted. As, however, (probably in consequence of the interest
“in the court fees) the rule was often evaded, it was again re-
“peated in the Articuli super Chartas, 28 Edw.1., and then once
“more in 5 Iidw. I1. In later times the rule was again evaded by
“fictions.”

Sir Wm. Anson, in his work on the Law and Custom of the
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Constitution, at p. 413, makes also the following observation with
reference to the usurpation of jurisdiction by the Exchequer
Court during the period under consideration :— ‘It was useless to
““pass a statute in 1300 forbidding the Exchequer to deal with
““common pleas, except in so far as they might touch the King or
“ministers of the Exchequer. Fictions were introduced into the
‘“pleadings of each court by which common pleas were brought
“within their cognizance, and while each retained its special busi-
“‘ness, and some matters remained special to the Common Bench,
“all three courts became, in the fourteenth century, for most
‘“‘purposes, accessible to all.”

But Virgil's apothegm—

Muta dies variusque labor mutabilis ®vi
Retulit in melius,

applies with especial significance to jurisprudence, and among the
earliest achievements in the direction of law reform which mark
the present century was the passage of 2 Wm. IV. ¢. 39, which,
amongst other things, abolished the fictitious proceeding by writ
of quo minus in the Exchequer and established a uniformity of
process in personal actions in all the courts of law at West-
minster.

Equity business was never satisfactorily discharged in the
Exchequer; the procedure was never systematized, and apart from
this erux to the exaet mind of the Chancery lawyer, the Equity
side of the Exchequer was so constituted as to render possible the
anomaly of a layman deciding the law where judges disagreed.
This actually happened in the case of Naish v. The East Company
(2 Com. 463). This case was tried on the Equity side of the
Exchequer in Michaelmas term, 1735, when Sir Robert Walpole
was Chancellor of the Exchequer. The court, consisting of
Reynolds, C. B, and Carter, Comyns and Thompson, B. B,
were divided in their opinions upon the issues, and it became
necessary for the Chancellor of the Exchequer to exercise his
judicial functions in the matter. Sir Robert was not alawyer, and
possibly no rival of King Solomon in intuitive legal wisdom, but,
happily, his logical mind and sound common sense enabled him
to determine the case in a way that gave satisfaction to all parties
concerned. This was the last occasion when the Chancellor of
the Exchequer was called upon to discharge his duties as an
Equity judge. TIn 1841, the ancient equity jurisdiction of the
Exchequer between subject and subject, which, as Mr, Kerly says
in his recently published History of Equity (p. 277), “had be-
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“come very ineffective,” was transferred bodily to the Court of
Chancery by 5 Viet. e. 5.%

[t would not be proper to omit brief mention of the Court
of Exchequer Chamber in this historical sketch. This court,
according to Lord Coke (Inst. IV., 110, 119), was originally a
tribunal composed of all the judges of England assembled for the
decision of matters of law. Lord Campbell (Lives of Chancellors,
i., 10) says that the Lord Chancellor, in the early days of the
court’s existence, adjourned cases of great importance before him
into the Exchequer Chamber in order to avail himself of the
opinions of the whole bench of judges. The Exchequer Chamber
was thus, at the start, more of an advisory board for the Lord
Chancellor than a court properly so called; but by 31 Edw. 1.,
e. 12, its forensie character was established by making it a court
of review for cases decided on the common law side of the Ex-
chequer. Its bench was composed of the judges of the Queen’s
Bench and Common Pleas. By 27 Eliz., e. 8, it was enacted that
the judges of the Common Pleas and Exchequer should form
a second Court of Exchequer Chamber for review of a certain
class of cases decided in the Queen’s Bench. The appellate juris-
diction of the court was further augmented by 11 Geo. IV. and
1 Will. IV, e. 70, sec. 8, which constituted it a court of review
for all proceedings in error from the three courts of common law,
the judges of two of the courts hearing the appeals coming from
the third. The latter enactment also provided that the court
should have jurisdiction to review eriminal cases on writ of error
from the Queen’s Bench.

The Court of Exchequer Chamber was abolished and its
jurisdiction transferred to the Court of Appeal by the Judicature
Act of 1873.

In the year 1842 certain offices on the revenue side of
the Exchequer, the history of which is now only of interest

*See Chief Baron Pollock’s views upon the effect of this enactment in abolishing
the court’s equity jurisdiction in purely revenue cases, in Atty.-Gen. v. Halling, (
15 M. & W, 687. See also Lord Laungdale’s opinion upon the same question (
in Atty.-Gen. v. London, L. J. N. 8. 14 Eq. 305; Lord Cottenham’s opinion in
the same ease in 1 H. L., 461; and the consideration given to the question by

Vice-Chancellor Giffard in the Atty.-Gen. v. Edmunds in L. R. 6 Eq., 389. § I
See also Chief Buron Kelly’s opinion (in which Huddleston, B., concurred) 5 A
in Atty.-Gen. v. Constable, L. R. 4 Ex., Div. 172, For a Canadian Judge's view fi
of the effect of this statute, see the judgment of Chancellor Vankoughnet in tl
Miller v. Atty.-Gen., 9 Grant, 558. : 4l
It would appear to be a fair inference to draw from the weight of judicial opinion K
that the effect of the Act was to transfer from the Court of Exchequer to the
Court of Chancery the equity jurisdiction of the former in respect of cases m

arising between subject and subject only and not in respect of revenue cases. ca
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to the antiquarian (such as those of the sworn and side clerks,
the Bag-bearer, ete.), were abolished and the duties thereof trans-
ferred to the Queen’s Remembrancer in the Exchequer.

By Rule 313 of the Rules of the Ixchequer Court of Canada
it is provided that, “the Registrar shall have power in revenue
““cases to do any ministerial act which the Queen’s Remembrancer
“in His Majesty’s late Court of Exchequer in England could
“have done in the same class of ca

s, and, therefore, a brief
account of the character and duties of the Remembrancer’s office
may be useful here.

As pointed out by Madox (History of the Exchequer, Vol. 11,
pp. 62, 114 and 264) there were originally two Remembrancers
in the Exchequer, one called the King's Remembrancer, and
the other styled the Treasurer’s Remembrancer. Of the King's
Remembrancer it may be said generally that he was an officer
charged with the duty of reminding the lord-treasurer and judges
of the Exchequer of such matters, as came within the scope of the
business of the revenue side of the court, which demanded their
attention for the benefit of the King. The functions of the
Treasure weter, and while
the two offices were quite distinet, the difference between
their respective duties consisted in distribution rather than in
kind. The records kept by the two Remembrancers were
called memoranda or remembrances, and a remembrance was,
“anciently wont to be made for every year in each of the offices,”
(Madox, ii, p. 114). The Treasurer's Remembrancer’s record, or
Bundle, as it was styled in the terminology of the Exchequer,
comprised process against sheri

s Remembrancer were of a similar char:

, escheators, receivers, and
bailiffs for their accounts, and also entries of fieri facias and extent
for debts due to the King. The King's Remembrancer’s record
was made up of entries of all recognizances taken before the
Barons of the Exchequer for debts due to the King, of recogni-
zances for appearances in revenue suits and for observing orders
of the court, and of all process against collectors of Customs and
collectors of royal subsidies, ete.

So far, we have been discussing the functions of the two
Remembrancers in matters touching the Royal revenue only; but
when we come to consider suits between subject and subject we
find there was a more marked distinetion between the duties of
these officers. The Treasurer’s Remembrancer’s office was origin-
ally the common law side of the court in such cases, while the
King’s Remembrancer’s office was the department where the
ministerial proceedings of the equity side of the court in such
cases were carried on. (Cf. Price’s Law of the Exchequer, p. 272).
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| In the progress of time the machinery of the two departments be-
same too unwieldly for them to be kept distinet, and the office of
Treasurer's Remembrancer was abolished and its functions and
duties consolidated with those of the King's Remembrancer.
As the business of the Exchequer waxed in volume and com-
plexity, it was found necessary from time to time to re-adjust the
powers of the Remembrancer. By certain rules and orders made,
about the year 1687, by the Barons of the Exchequer for regulat-
ing the practice in the King's Remembrancer’s office, the Re-
membrancer was given power to tax costs,to decide upon irregu-
larities in procedure after hearing the attorneys on both sides,
with right of appeal from such decision to the court, and to at-
tend the sittings of the court for the purpose of giving information
touching any proceedings therein that might be required.
(See Manning's Exch. Pract., 2nd ed., p. 310.) Under the pro-
visions of 7 Anne, ¢. 20, the Queen’s Remembrancer was made,
in common with certain officers of the courts of Chancery,
Queen’s Bench and Common Pleas, a Registrar of Deeds and
Wills within the County of Middlesex. By 22 and 23 Viet. ¢. 21,
this function of the Remembrancer was abolished. By the last
mentioned Act, provision was made for the office of Queen’s
Remembrancer being held by one of the Masters of the Court of
Exchequer on its revenue side, who was empowered to discharge
the duties of both offices. Finally, the Queen’s Remembrancer,
his historie office and dignity, disappeared under the sweeping

reforms introduced in England in respect to legal offices by The (
Judicature (Officers’) Act of 1879. By this Act the office of )
Queen’s Remembrancer was, amongst others, concentrated in and
amalgamated with the Central Office of the Supreme Court of I
Judicature, established under such Aect. (See Wilson's Jud.
Acts, 6th Ed., pp- 95, 96.) ' f'
The English Court of Exchequer elung most tenaciously to l‘
its ancient procedure until well into the present century. So : tl
late as 1830, Price, in his Law of the Exchequer, (p. IV.), says:— 4 Ji
“Itis because the modern practice of the Court of Exchequer 5§ re
“is, in principle and form and substance still so analogous of
“with the proceedings of the Court in former times, that prece- s E
““dents and usage are in a remarkable degree, with reference to the “)
“primary objects of its jurisdiction, allowed on all occasions to be
““have greater authority and weight, and are more resorted to and Di
. “relied on in this than in any Court in Westminster Hall.” the
‘ However, by 22 and 23 Vict. c. 21, entitled “An Aect to jur

“requlate the office of Queen's Remembrancer and to amend the
“Practice and Procedure on the Revenue Side of the Court of




INTRODUCTION, 49

““ Exchequer,”” several important steps were taken in the direction
of reform, and by section 26 thereof the Barons of the Exchequer
were empowered to make rules for the purpose of assimilating
the pleadings and practice of the Revenue side to those of its
Plea side. In the following year the Barons acted-upon the
authority thus given them, and made a number of rules and forms
with respeet to such pleadings and practice. They will be found,
together with some slight amendments, in 6 Hurlstone & Norman’s
Exchequer Reports at pp. i. to Ixii, and 7 Ibid., at p. 505.

By 28 and 29 Viet. e. 104, entitled The Crown Suits, etc.,
Act, 1865, further reforms were made in the procedure of the
Court of Exchequer in reveniie cases, and under sections 28, 39,
62, power is given to the Barons to make rules for carrying into
effect the provisions of the several portions of the Act. By sec-
tion 22 of Pt. 11. of this Aect it is enacted that, “the Court shall
“be deemed to be a Court of Civil Judicature within the mean-
“ing of section 103 of the Common Law Procedure Act.”

Rules of procedure made under this Aet in respect of suits
by English Information may be found in L. R. 1 Ex. p. 389,

By the Supreme Court of Judicature Act, 1873, secs. 16 and
31, the jurisdiction of the Court of Exchequer as a Court of
Revenue as well as a Common Law Court, was vested in Her
Majesty’s High Court of Justice, the Exchequer becoming one
of the divisions of the High Court of Justice, and by section 18,
sub-section 4 of the same Act, the jurisdiction and powers of the
Court of Exchequer Chamber were transferred to Her Majesty’s
Court of Appeal.

In virtue of an order of Her Majesty in Council of the 16th
December, 1880, which came into force on the 26th February,
1881, the ancient Court of Exchequer disappeared altogether
from history, and became, together with the Court of Common
Pleas, consolidated with the Court of Queen’s Bench under
the name of the Queen’s Bench Division of the High Court of
Justice. (1). This was the result of the legislative measures for
re-organizing the courts which began with the Judicature Act
of 1873. (2). There is now one Supreme Court of Judicature in
England, which is divided into “Her Majesty’s High Court of
“Justice,” and “Her Majesty’s Court of Appeal,” the former
being composed of the Queen’s Bench Division, the Chancery
Division and the Probate, Divorce and Admiralty Division,
the Queen’s Bench Division, of course, exercising Exchequer
jurisdietion.

(1). Annual Practice, 1893, p. 49.
(2). Wilson’s Judicature Acts, 6th Ed. pp. 2 and 6.
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The Judicature Acts have done a Herculean task in slaying
the hydra of technical pleading in. England. But with all its
radical reforms this fin de siécle legislation did not venture
to relegate the Crown's prerogative in judicial proceedings
to the shades of oblivion, for by Order Ixviii it is provided
that, save certain matters of practice therein specified, nothing

in the whole code of rules shall affect the procedure or practice
in any proceedings on the Revenue side of the Queen’s Bench
Division. (See Altorney-General v Barker, L. R. 7 Ex. 177;
Attorney-General v. Constable, L. R. 4 Ex. Div., 172; Chitty's
Arch. Prac. 14th Ed., pp. 10, 203.)

Mae Excaeuer Court oF CANADA.

A\ brief outline of the jurisdiction, in respect of revenue
Cases, exercised ||) the courts of the several Provinees, [»riul’ to
Confederation, will be useful as an introduction to the con-
gideration of the jurisdietion of the Exchequer Court of Canada.

By an Act of the Upper Canada Legislature, 34 Geo. 11, ¢.
2, entitled “An Aet to establish a Superior Court of Civil and

“Criminal Jurisdiction and to regulate the Court of Appeal,”’
it was, amongst other things, enacted that the Court of King's
Beneh for the Provinee of Upper Canada should have as full
powei and jurisdietion to hear and determine causes with regard
to the King's revenue as the Court of Exchequer in England.

Under this statute the Court of King’s Beneh for l‘]rlwl'
Canada exercised the ancient jurisdietion, both at common law
and in equity, of the English Court of Exchequer. (See Reg. v.
Bonter, 6 U. C. Q. B. (0. 8.) 551

An instructive case touching the equity jurisdietion of the
Court of Queen’s Bench in revenue matters is that of Miller v,
The Attorney-General (9 Grant, 558). In this case the Court of
Chancery (per Vankoughnet, C.) declined to entertain a bill, filed
by a defendant in a revenue suit at law in which the. Crown had
judgment, asking for a stay of proceedings on such judgment.
The Court held that the equitable relief sought in such a case
could only be granted by the Court of Queen’s Bench. But
Vice-Chancellor Spragge in Norwich v. The Attorney-General
(9 Grant, 568), a case involving the same question, says, “I
“have not considered the general question of jurisdiction, as that
“point is res judicata by the decision of Miller v. The Attorney-
“General. Tt certainly is an anomaly that the equitable jurisdie-
“tion in matters of revenue at the suit of a subject in this pro-
“‘vinee resides in a court of common law, if at all, and not in a
“court of equity.”

In an earlier case in the Queen’s Bench (The Queen v. Bon-
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ter, supra), Sir John Beverly Robinson, C. J., in delivering the
judgment of the Court, says (p. 552) :—*“We are of opinion that
“our statute 34 Geo. II1. ¢, 2 gives to the Court all the jurisdic-
“tion, in regard to the collection of debts due to the Crown, that
“belongs to the Exchequer in England.”

Mr. Viee-Chancellor Spragge’s stricture, upon the anomaly
of a court of law administering an equity jurisdiction which was
denied to the Court of Chancery, would seem to have borne weight
with the Provincial Legislature when we examine the Act 28
Viet. ¢. 17. By section 2 of that statute it was enacted that the
Court of Chancery in Upper Canada should have the same equi-
table jurisdiction in matters of revenue as the Court of Exchequer
in England then possessed.

After the passing of the last mentioned Act the case of
Rastall v. The Attorney-General (18 Grant, 138) was decided. This
case arose upon a bill filed in the Court of Chancery, by two
sureties upon a recognizance for the due appearance of a perscn
arrested upon a eriminal charge. The recognizance was prepared
as if the accused and his two sureties were to join therein; but
the magistrate discharged the prisoner without obtaining his
acknowledgment of the recognizance. The accused then fled
the country; the recognizance was estreated at the next sitting of
the Court of Quarter Sessions for the county, and, it having been
entered on the roll of extents, execution was issued thereon, under
which the sureties’ goods had been seized by the sheriff, who was
about to sell them. The bill alleged that the plaintifis had exe-
cuted the recognizance upon the understanding that the prisoner
was to execute it also, and prayed that inasmuch as he had been
released from custody without being required to do so, that the
sureties might be declared to be discharged from all liability on
the recognizance. The Court of Appeal held that inasmuch as the
forfeited recognizance had never heen estreated into the Queen’s
Bench it was not a record of that Court, sitting as a Court of rev-
enue, and, therefore, the powers conferred hy statute upon that
Court and on the Court of Chancery similar to those possessed hy
the Court of Exchequer in England in matters of revenue,
did not attach upon and could not be exercised in regard thereto.

The opinions of the judges on appeal in the above case, as
well as that of Viece-Chancellor Strong in the Court below, are
prepared with great research and ability, and, constituting,as they
do, a most valuable repository of the law pertaining to revenue
matters both in England and the Province of Ontario, will well
repay perusal by those interested therein.

In the case of The Attorney-General v. Walker, (25 Grant,
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233, and 3 Ont. App. 195) it was held that where the Crown
seeks to enforee a claim for excise duties fraudulently withheld,
proceedings for that purpose may be instituted by the Attorney-
General in the Court of Chancery although there are no particular
equitable circumstances connected with the demand requiring the
interposition of a Court of Equity. Besides deciding a number
of questions, a discussion of which is not within the scope of the
matter here in hand, the Court of Chancery (Per Spragge, C.)
expressed the opinion that the general principle of law that the
Crown may choose its own forum must be taken with this qualifi-
cation, that the course of procedure in the forum chosen is not
inappropriate, but is fitted for the hearing and disposition of the
suit instituted by the Crown. (1).

By the Ontario Judicature Act (44 Viet. e. 5), the Court of
Appeal, and the Court of Queen’s Bench, Chancery and Common
Pleas were consolidated into the Supreme Court of Judicature for
the Province of Ontario. The Supreme Court of Judicature was
divided into two permanent parts, i.e., the High Court of Justice
for Ontario, and the Court of Appeal for Ontario; the High Court
of Justice being in turn subdivided into three divisional courts
the Queen’s Beneh, Chancery, and Common Pleas. Unlike the
English Act, the Ontario Aet distinetly makes the High Court and
its several Divisions a continuation of the Courts existing at the
time of its passage, with merely a new name. (2) (See Holmstead
and Langton’s Ont. Jud. Acts, pp. 8, 10.) The High Court in each
of its divisions administers both a Common law and Equity
jurisdiction. By sec. 24 of the Act, as embodied in R. 8. O. 1887
c. 44, the High Court is expressly given the same equitable juris-
diction in matters of revenue as the Court of Exchequer in
England possessed on the 18th day of March, 1865.

This brings us to the end of the legislative enactments regula-
ting the jurisdiction of the courts in Ontario in respect of revenue

CAaSes,

(1). For the views of English judges and text-writers upon this principle of law,
see Cawthorne v. Campbell (1 Anstr. 205); Corporation of London v. Attorney-
General (1, H. L. 440); The Attorney-General v. Allgood (Parker’s Rep. 1);
Baron de Bode v. The Queen, (13 Q. B. 364); Lamb v. Gunman (Parker’s Rep.
143); Pennington’s Case (1 Anstr, 214), Re Kingsman (1 Price, 206); Chitty’s
Prerog., p. 244; Bacon’s Abr. tit. Prerogative. The principle has also been con-
sidered in a recent case (that of Farwell v. The Queen), in the Supreme Court of
Canada. See the judgment of King, J., in 22 8. C. R., p. 562.

(2). Since then the constitution of these Courts has undergone material

changes, and the end is not yet; for at the present moment there is an
agitation in progress seeking for a reform of the appellate jurisdiction, with
the view of minimizing appeals.

ooy, ok
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The procedure of these courts in matters of petition of right
is briefly referred to in another place.

* *For reasons known to all persons familiar with the early
history of Canada, the laws of the Province of Quebec differ
num-rliully from those of the other provinees of the Dominion.

Preceding the date at which the Colony passed under the
British flag, French law prevailed all through Canada. During
the first three years of the English period, the administration of
justice was left to a purely military Government. This period
was afterwards called the *“Military Reign.”

By a Royal Proclamation of the 7th October, 1763, made
under the Treaty of Paris, King George I1I. provided for the
establishment of Courts of Judicature and Public Justice within
the Colony for the hearing and determining of all causes as well
eriminal as eivil, according to law and equity, and as near as may
be agreeably to the laws of England, with leave to appeal in civil
cases, under the usual limitations and restrictions, to the Privy
Couneil in England.

General Murray, who took part in the siege of Quebec in
1759, and who was commandant of the city after its capitulation,
was in the year 1763 appointed eivil Governor of the Province,
and by his Commission was, among other things, empowered to
create and constitute such Courts of Judicature as to him seemed
fit and necessary. Under an Ordinance passed under his direc-
tion on the 17th September, 1764, a Supreme Court of Justice or
Court of King’s Bench was duly ereated, having jurisdietion and
power to adjudicate according to the laws of England and the
Ordinances of the Province.

This system of judicature was maintained until 1774, when,
by the passing of the Quebec Act, 14 Geo. 111., ch. 83 (U. K.)
section 8, French law as it obtained in the Province of Quebee
between Canadian citizens before the cession was re-established
in civil matters; while, by the 11th section, the eriminal laws of
England were made applicable to the Provinee. And these laws,
as from time to time modified by statute, have remained in foree
in the Provinee up to the present day.

By section 2 of 34 Geo. III., ch. 6, Courts of King’s Bench
for the Districts of Quebec and Montreal were constituted and
such Courts were given “original jurisdication to take cognizance

“of, hear, try and determine. .......... all causes, as well civil
“as criminal and where the Kingisa party............... ete.,
“ ”

ete.

The next step of importance in the way of legislation affect-
ing the courts, was the “Act to amend the laws relating to the
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“Courts of Original Civil Jurisdiction in Lower Canada, (12
Viet. ch. 38) by which the Court of Queen’s Bench was abolished
and the Superior Court for the Province constituted and (sec. V1.)
given, with certain exceptions therein specified, “original civil
“Jjurisdietion throughout Lower Canada with full power and
“authority to take cognizance of, hear, try and determine in the
“first instance and in due course of law, all civil pleas, causes and
“matters whatsoever, as well those in which the Crown may be a
“party, ete., ete.”

The several Courts of justice now having jurisdiction in the
Province of Quebec are regulated by Art. 2289 of the Revised
Statutes of the Province of Quebec.

The laws of the Provinee of Quebee in civil matters in force
at the present day are mainly those which, at the time of the ces-
sion of the country to the British Crown, obtained in that part of
France then governed by the Custom of Paris, as modified, how-
ever, by provineial statutes, or by the introduction of portions of
the law of England in particular cases, and are to be found in the
Civil Code of Lower Canada made in pursuance of 29 Viet. ch. 41.

The procedure of the Courts in civil matters is also regulated
by a code founded upon and following the general lines of the
Ordinance of 1667, which governed the procedure of the courts
in France at the time of the cession.

In the case of The Attorney-General v. Black, decided in
the King's Beneh in 1828 (Stu. R. 324), it was held that where
the greater rights and prerogatives of the Crown are in question,
recourse must be had to the public law of the Empire by which
alone they can be determined; but where its minor prerogatives
and interests are in question they must be regulated by the estab-
lished law of the place where the demand is made. Since Con-
federation, some decisions to the same effect have also been
rendered by the courts of the Province, namely :—Monk v. Ouimet
(19 L. C. J., 71) which decided that the privilege of the Crown to
take precedence in respect of its claims over those of private
cereditors, being one of the minor prerogatives, is to be governed
by the law of Canada derived from France and not by the law of
England. In this case the court was also of opinion that the
Ordinance of August, 1669, was not the origin of the legal hypothee
of the Crown in France upon the property of its officers, comp-
tables; but that such privilege existed there by the judisprudence
of the country before the creation of the Conseil Supérieur in
1663. See also upon this point the case of The Queen v. Bank of
Nova Scotia, 11,8. C. Rep. 1. In the case of The Attorney-General
of Quebec v. The Attorney-General of Canada, (2 Q. L. R., 236)

2 i Do ST e e
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the decision was to the effect that an escheat is one of the sources
of revenue which, as a minor prerogative of the Crown, was,
prior to 1867, vested in the respective provinces now confederated
into the Dominion of Canada. This case is also an authority for
the proposition that all territorial Crown rights and privileges
possessed by the late Province of Canada, Nova Scotia and New
Brunswick before the Union have been, by The British North
America Act, 1867, given to the several Provinces of Ontario,
Quebec, Nova Scotia and New Brunswick. The able opinions of
the judges of the Queen’s Bench in this case will repay careful
examination. (1).

Another case of some importance dealing with the rights of
the Crown in the Provinece of Quebec is that of The Exchange
Bank of Canada v. The Queen, (11 App. Cas. 157), in which the
question raised was whether the Crown, being an ordinary ered-
itor of a bank which has been put in liquidation, had any priority
or privilege over other creditors in respect of a debt due by such
bank. On appeal to the Judicial Committee of the Privy Council
from the Court of Queen’s Bench (Appeal Side) for Lower
Canada, it was held that the Crown is bound by the two codes of
Lower Canada, and can claim no priority except what is allowed
by them. Being an ordinary creditor of a bank in liquidation, it
is not entitled to priority of payment over its other ordinary cred-
itors. Prior to the codes, the law relating to property in the
said Province was, except in special cases, the French law, which
only gave the King priority in respect of debts due from ““comp-
tables,” —that is, officers who received and were accountable for
the King’s revenues. (a).

Article 1994 of the Civil Code must be construed according
to the technical sense of “comptables,” and Article 611 of the
Code of Civil Procedure, giving to the Crown priority for all its
claims, must be modified so as to be in harmony therewith.
Accordingly, by its true construction, the intention of the legis-
lature was that in the absence of any special privilege, the Crown
has a preference over unprivileged chirographie creditors for sums
due to it by a defendant being a person accountable for its money.
(b.)

*.% Some years elapsed after the Treaty of Utrecht, before
England began to recognize the fact that the Province of Acadia,

(1). For the opinion of the Privy Council upon a cognate question arising in the
Province of Ontario, see Mercer v. The Attorney-General of Ontario, (8 App.
Cas. 767).

(a). See also Maritime Bank v. Rec. Cen. of New Brunswick, [1892] A. C. 437;
and Maritime Bank v. The Queen, 17 8. C. R. 657,

(b). See now The Bank Aet, 53 Vict., ch. 31, sec. 53.
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or Nova Scotia, was of considerable military and commercial
importance. It was not until 1749 that the Lords Commissioners
for Trade and Plantations entered upon a policy of colonization
for the Province. (See the “ Proposals of the Lords Commission-
“ers to His Majesty for the Introduction of British Settlement
“and of Civil Government in the Province of Nova Scotia,” dated
7th March, 1749, in Houston's Const. Doc. of Can. p. 7.) In the
Commission issued to Governor Cornwallis on the 6th of May,
1749, power was given him, with the advice and consent of
Counecil, to constitute and establish ““Courts of Judicature and
“Public Justice for the hearing and determining of all causes, as
“well criminal as civil, according to Law and Equity.” From
1749 to 1754 the general jurisdiction over eriminal causes was
exercised by the Governor and Couneil who sat under the name of
the General Court, a sort of provineial Curia Regis. (See
Murdoch's Ep. N. S. L. I11., p. 53). In 1754 this jurisdiction and
the records of the court were transferred to the Supreme Court,
which had been created under the powers conferred upon the
Governor by his Commission.

In the early days of the Colony, by the terms of the Royal
Commission and instructions, the Governor for the time being
always acted in the capacity of Chancellor of the Province. (See
Murdoch’s Ep. N. S. L. IV., p. 44.) But in 1826, by the Provin-
cial Act, 7 Geo. IV. ¢. X1, provision was made for the appoint-
ment of a Master of the Rolls, and upon the nomination of the
Honourable Simon Bradstreet Robie to that office equity business
became systematized.

By sec. 1 of chapter 126 of The Revised Statutes of Nova
Seotia, 1st Series (1851), it was provided that “The Supreme
“Court shall have within this province the same powers as are
“exercised by the Courts of Queen’s Bench, Common Pleas, and
“Exchequer in England.” In 1855 the provincial Court of Chan-
cery was abolished and its jurisdiction transferred to the Supreme
Court, and by 23 Vict. c. 32, sec. 1 (1860) it was provided, that
“in all causes in the Supreme Court, in which matters of law and
“equity arise, the Court shall have power to investigate and de-
““termine both the matters of law and equity, or either, as may be
“necessary for the complete adjudication and decision of the

* “whole matter, according to right and justice, and to order such

“proceedings as may be expedient and proper.” Thus, it will be
seen that this enterprising little Province forestalled the Mother
country in consolidating the law and equity jurisdiction of the
courts by some thirteen years. In view of these enactments
there can be no doubt that the Supreme Court of Nova Scotia
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after 1860 had all the jurisdietion of the IExchequer and Chancery
Courts in England in respect of revenue cases within the
Province.

The most important revenue case to be found in the Nova
Scotia Reports is that of Uniacke v. Dickson (James, 287) de-
cided in 1848. In this case the Supreme Court of Nova Scotia
had to consider the question of the application to the Province of
the statutes 33 Hen. 8, ¢. 39 and 13 Eliz. c. 4, which gave the
Crown a lien upon the real estate of certain public officers as a
security for the fulfilment of their bonds, and they decided, quite
contrary to the view held by the Supreme Court of New
Brunswick in The King v. Morse, The King v. McLaughlan,
and other cases referred to infra, that the former statute (as well
as the latter) was not in foree in the Province of Nova Scotia.
The ratio decidendi of the case is, that, in general, the revenue
laws of England are not applicable to the Province of Nova
Scotia except in so far as the Provincial Legislature has seen fit
to adopt their provisions; that the whole of the English Common
Law will be recognized as in force there, excepting such parts as
are obviously inconsistent with the circumstances of the
country; while on the other hand none of the Statute Law will
be received except such parts as are obviously applicable and
necessary.

The Vice-Admiralty Court for the Province of Nova Scotia
had jurisdiction in revenue matters conferred upon it by Imperial
Statutes.

By the Act, 49 Geo. II1, (U. K.), ¢. 107, it was enacted that
“all penalties and forfeitures which may be incurred in the
“British Colonies under any law relative to trade or revenue, may
“be prosecuted or sued for in any Court of Record or Vice-
“ Admiralty Court, ete.” In The Providence (Stew. 199) it was
held that under this Act the Vice-Admiralty Court at Halifax
had jurisdiction to decree forfeiture of goods under 12 Car. I1.
c. 18,8. 2.

For instructive opinions as to the extent of the general
jurisdicetion of the Nova Scotia Vice-Admiralty Court, reference
is directed to The Neustra Senora Del Carmen (Stew., p. 83) and
The City of Petersburg (1 Old., 814).

** The question of Exchequer jurisdiction in the Provinee of
New Brunswick has received considerable attention from some
of the able judges who have sat upon its Supreme Court Bench.

The Supreme Court of New Brunswick was organized by
virtue of the Royal Commissions issued to the judges and not by
statute.
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By the Commission issued by King George 111. on the 25th
November, 1784, to the Honorable George Duncan Ludlow, the
first Chief Justice of the Provinece, he was empowered to hear,
try and determine “all pleas whatsoever, criminal and mixed,
“according to the laws, statutes and customs of that part of Our
“kingdom of Great Britain called England, and the laws of Our
“said Province of New Brunswick, not being repugnant thereto;
“and executions of all judgments of Our said Court to award, and
“to act and do all things which any of Our justices of either
““bench or Barons of the Exchequer in England may or ought to
“do.”

The question of the extent of the Exchequer jurisdietion
exercisable by the Supreme Court of the Province was, it seems,
first considered in the unreported case of The King v. Morse,
(East. Term, 1826). There it was held that the Supreme Court
exercising, by the commissions of its judges, the power of the
Barons of the Exchequer in England, had authority to relieve
against estreated recognizances under the statute 33 Hen. VIII,
¢. 39 (1). The same statute was also pronounced upon in a
gimilar way in the unreported case of The King v. McLaughlan,
(Mich. Term, 1830). (See Stevens Dig. N. B., pp. 412, 1179).
The earliest reported case which discusses this question appears
to be that of The Queen v. Appleby, (Berton's Rep., p. 397).
In this case the court decided, as was held in the two earlier
cases mentioned, that the statute referred to applies to the
Province of New Brunswick. In the course of his judgment,
Chipman, C. J., says:—(p. 408) “Whether the jurisdietion,
“in matters actually relating td Crown debts, which is exercised
“on the equity side of the Court of Exchequer—in proceedings on
“which side of the Court it seems that the Chancellor of the
“ Exchequer is still deemed and named as one of the judges—
“(Price’s Ex. Prac. p. 39; Wall et al., v. The Attorney-General,
““11 Price, 643) can be exercised by this Court, it is not necessary
“now to consider. There could never be any pretence for this
“Court holding the jurisdiction which the Court of Exchequer in
“England, either on the common law or equity side, exercises by
“fiction in cases between subject and subject. It seems to me to
“be clear that the matter with which we are now dealing would,
“by virtue of the statute 33 Hen. VIII. ¢. 39, be within the
““jurisdiction of the Barons of the Exchequer in England sitting
“on the common law side of the Court, and, therefore, I conceive,
“without any question, falls within our jurisdiction by virtue of

(1). This statute has been held by the Supreme Court of Nova Scotia not to apply
to that Province. (See ante p. 57).

-
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“our Commissions as judges of this Court. 1 feel great satisfac-
“tion that the careful and anxious attention which I have
“bestowed upon this subject has conducted me to this result, be-
““eause it is in unison with the conclusion to which this Court came
“upon a similar question, although without all the light now be-
“fore us, in the case of the estreated recognizance of Rex. v. Morse,
“et al.,(East Term, 1826) and because I consider it to be a most
““beneficial authority for us to possess, and, in the words of one of
“the Barons in Ex parte Williams, (8 Price, 3), ‘it would be quite
“lamentable if we were without it.” ”

In the case of The Attorney-General v. Baillie, (1 Kerr, 443),
decided in 1842, an information was filed on the Exchequer
side of the Supreme Court against the defendant, the Commis-
sioner of Crown Lands for the Province charging him with hav-
ing, in such capacity, received large sums of money in respect of
Crown lands, amongst other things, which he had not accounted
for, and praying the court to direet the defendant to account for
the same under oath. The usual process as in like cases in England
was prayed for by the information. The Court declined to
entertain the information on the ground that being exclusively a
Court of Common Law it did not possess the jurisdiction of the
Equity side of the Court of Exchequer in England even in
revenue cases. Chipman, C. J., in delivering the judgment of the
court, said:—“Reliance is placed on the following clause of
“the Commission, (to Chief Justice Ludlow) to act, and to do
“all things which any of our Justices of either Bench or Barons
“of the Exchequer in England may or ought to do. But the
“acts and doings here authorized, must be in relation to the
‘““pleas which the court is empowered to hear, try and determine,
“And the power of the Barons of the Exchequer, which this
‘elause of the Commission conveys, must be confined to the
“judicial powers exercised by them in the Common Law Court
“of Exchequer where they are the sole judges, and cannot be
“stretehed to include powers which they exercise in another
“court, in conjunction with other judges, especially powers of a
“Court of Equity, which are altogether distinet from and foreign
“to the powers known to the Common Law. If it had been in-
“tended to clothe this Court with a power to hold pleas in Equity,
“a power so remarkable annexed to a Court of Common Law
“would never have Leen left to be inferred from the obscure im-
“plication, but would have been openly expressed

“Then it is said that this Court has actually, from the
““beginning of its existence, exercised the powers of the Court of
“Exchequer in England.  But the only powers which this Court
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““has exercised, are those incident to the Court of Exchequer as a
“Court of Common Law. Informations of debt and intrusion,
“Commission to find the King’s debts, scire facias on bonds,
“and extents, are all proceedings on the Common Law side of the
“Exchequer, in which the subject has opportunity to plead
“according to the course of the Common Law, and to have issues
“of fact tried by a jury. Even the power to afford relief in cases
“of forfeited recognizances, which the Court has exercised, was
“sustained expressly on the ground that this was a power
“exercised by the Barons of Exchequer in England, in the
“Common Law branch of the Court. (7he Queen v. Appleby,
“Berton, 397). The present, as I stated at the outset, is the first
“instance in which it has been attempted to attribute to this
“Court the powers of the Court of Equity in the Exchequer
“Chamber. The Court has no officers nor organization fitted for
““the exercise of such powers. 1 think it is elear that it does not
““possess them, I am, therefore, of opinion that the information
“now before us cannot be entertained. The Crown is not
“without remedy. It was stated to us on the argument that the
“ Attorney-General had already filed a Common Law information
“in this case. The debt may also be found under a Commission.*
“If the powers of a Court of Equity are necessary for the
“assertion of the Queen’s rights, why may not the Attorney-
“General proceed in the Court of Chancery?

Wilson v. Briscoe (2 Allen, 535) decided in 1853, was a
case where a summary action of trespass was brought in the
Mayor’s Court for the City of St. John against the defendants for
seizing goods in their capacity as revenue officers. The Attorney-
General moved the Supreme Court for an order for the removal
of the action into that court, sitting as a Court of Exchequer,
upon the ground that the action involved the rights and revenues
of the Crown. The court made the order. In delivering the
judgment of the court, Carter, C. J., said:—“The application is
““resisted, first, on the ground that this Court does not possess the
“jurisdiction by which the Court of Exchequer in England
“entertains such applications. We have no doubt that the
“jurisdietion so exercised emanates from the plea side of the
“Court of Exchequer, and that this court possesses the jurisdic-
“tion of the plea side of the Court of Exchequer. The second
‘““objection was that no question affecting the revenue is in-
“volved; but from the statements of the Attorney-General
“and the affidavit read, we think questions affecting the
“revenue may arise. The third objection was that these being
“summary actions cannot be removed under the Act 12 Viet.
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“c. 40, 8. 13. That section only, however, forbids the removal
“by habeas corpus or certiorari, neither of which means of
“removal are now sought. The fourth objection is that the
“notice of a motion states that a “writ”y will be moved for,
“whereas the Attorney-General now asks for an order. There
“can be little force in the objection; but if there be anything in
, the difficulty might easily be removed by adopting the
“original practice of the English Court of Exchequer and granting
a ‘writ’ of supersedeas, to which the objection would not apply
“here, which led to the change of practice in England.”
*.* The Royal Commission issued in 1769 to Walter Paterson,
Esquire, first Governor of the Province of Prince Edward Island
(then called the Island of St. John), empowered him, by and with
the consent of the Council, to erect, constitute and establish such
and so many ““Courts of Judicature and Public Justice within
the Island as he and they should see “fit and necessary for the
“hearing and determining of all causes, as well eriminal as civil,
“gaecording to Law and Equity, and for awarding execution
“thereupon with all reasonable and necessary powers, authorities,
“fees and privileges belonging thereto.”

The Commission further gives ‘“full power and authority to

“constitute and appoint judges, and, in cases requisite, Commis-
“sioners of Oyer and Terminer, Justices of the Peace, Sheriffs,
“and other necessary Officers and Ministers in our said Island, for
“the better administration of Justice, and putting the laws in
‘execution, and to administer or cause to be administered unto
“them, such Oath or Oaths as are usually given for the due
“execution and performance of nihuw and places, and for the
“clearing of truth in judicial cases.”

This Commission is printed, in extenso, in the Dominion
Sessional Papers, Vol. 16, No. 70 (1883). A communication from
Mr. Arthur Newbery, Assistant Provincial Secretary, to Lieut.-
Governor Haviland, also printed at length there, states that he
had searched the records of the Province, and, with the exception
of the above mentioned Commission to Governor Paterson, he
could find no document on file relating to charters or constitutions
granted to the Province by the Crown, nor could he find the
instruetions referred to in such Commission.

The jurisdietion of the Supreme Court of the Island, like
that of New Brunswick’s Supreme Court, was created under
Royal Commission to the judiciary instead of by provincial
legislation. John Duport was appointed the first Chief Justice of
the Island on the 19th September, 177

70, and it is proper to assume
that by his Commission the Court over which he was to preside
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was clothed with a jurisdiction substantially identical with that
given some years later to the Supreme Court of New Brunswick,
under the Commission to Chief Justice Ludlow of that Province.
Certain it is that no time was lost by Governor Paterson and
his Chief Justice in establishing Courts of Judicature for the
Provinee, for by the second Act passed by the first Legislature
convened in the year 1773, all proceedings in the courts of the
Province prior to that date were confirmed.

By the Provincial Revenue Aet, 25 Geo. I11., ¢. 4 (1785) it
was provided (sec. 29) that all eauses or trials for forfeitures and
penalties inflicted in respeet of breaches of such Act might be
commenced and prosecuted in any of His Majesty’s Courts of
Record in the Province. See. 34 provided that either of the
parties to a revenue suit who might be dissatisfied with the
judgment of an inferior court might appeal to the Supreme
Court. By the Provincial Revenue Act, 19 Viet. e. 1, see. 90,
the Supreme Court was empowered to issue Writs of Assistance
to Customs’ officers. This power is now exercisable by the
Exchequer Court of Canada.

*,% Under the Act of the United Kingdom, 12 and 13 Viet., ¢. 48,
and the Order of the Queen in Council of the 4th April, 1856,
the Supreme Court of Civil Justice of Vancouver Island was
created.  The order in council gave the Supreme Court full
power and authority to make rules and forms of practice, process
and proceedings to correspond, as nearly as possible, with the
rules and forms in use in Her Majesty’s Supreme Courts of Law
and Equity at Westminster. The Supreme Court was also given
by this Order, “full power, authority and jurisdietion to apply,
“judge and determine upon and according to the laws then and
“thereafter in force within Her Majesty's said Colony.” A very
full account of the ereation of this court is given in Mr. Justice
Crease’s judgment in the famous Thrasher Case (1 B.C.L.R., 189
et seq.). Speaking of the Commission of David Cameron,
Esquire, the first Chief Justice of the Court (at p. 194), he says:—
““Chief Justice Cameron’s commission and jurisdiction were very
“full, and covered all matters whatsoever, eriminal and eivil. A
“reference to the Act and Order in Council will show that the
“powers of the Court and the judge thereof were as ample as
“could be made. And these were sent out ready made, direct
“from the Tmperial Government, so that the Court was not
“constituted by the Colony, and a fortiori not by a subordinate
“province of a Colony.” The remark, in the concluding portion
of this excerpt from the learned judge’s opinion, was evoked by
the contention put forward by Counsel in argument that the
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Supreme Court of Vancouver Island was originally ereated by a
Provincial Ordinance. By an Ordinance of Sth June, 1859,
(B. C. Con. Stat. 1877, Cap. 51), this court was styled “T'he
Supreme Court of Civil Justice of British Columbia,” and was
given “complete cognizance of all pleas whatsoever,” and vested
with ““jurisdiction in all cases, Civil as well as Criminal, arising
“within the said Colony of British Columbia.” It is proper to
mention here that in the opinion of Mr. Justice Crease, expressed
in the Thrasher Case, (1 B. C. L. R., 194) by the Proclamation
(having the force of law) dated the 19th November, 1858,
so much of the Statute Law of England as was not inapplic-
able was introduced into the Colony as well as “all the common
“law (if any) as had not been brought in, as their natural
““heritage, by the colonists themselves when they settled in the
“country.” By the Ordinance made after the union of the Island
with the Mainland, on 6th March, 1867, (Con. St. B. (. 1877 ¢. 103)
this proclamation was however repealed and the civil and eriminal
laws of England, as they stood on the 19th November, 1858, were,
so far as applicable, and saving modification by previous pro-
vineial legislation, brought into foree in the whole Province of
British Columbia. This, of course, comprehends both substantive
law and procedure.

The jurisdiction of the Supreme Court of Civil Justice for
British Columbia was added to from time to time during the
period which elapsed between its ereation and the union of British
Columbia with the Colony of Vancouver Island. When that
event was consummated, the court was possessed of full and
complete jurisdiction in respect of Common Law, Equity,
Probate, Divoree, Bankruptey, and Admiralty.

Some three years after the union of the Island and the
Mainland, an Ordinance was passed, dated 1st March, 1869,
(Con. St. B. C., 1877, c. 53) altering the names of the Supreme
Courts therein to “The Supreme Court of Vancouver Island,”
and “The Supreme Court of the Mainland of British Columbia,”
respectively. Provision was also made for the ultimate merger of
the two courts into one, and on the 9th March, 1869, an
Ordinance (Con. St. B. C., 1877, ch. 104) was passed, declaring
that the “Common Law Procedure Act, 1852, the ““Common
Law Procedure Act, 1854,” the “Common Law Procedure Act,
1860,” (with the exception of sections 104 to 115, both inclusive,
of the “Common Law Procedure Act of 1852"") and the rules
of practice and pleading made in pursuance of the said Acts
should, so far as the adoption of them was practicable, regulate
the practice and procedure of each and every of the Superior
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Courts of this Colony in all actions and proceedings at law.
It was further provided that the several statutory enactments
regulating the practice, pleadings and procedure of the High
Court of Chancery, in force on the 14th day of February, 1860,
and the several orders and regulations in force in the said High
Court on the said 14th day of February, 1860, should, so far
as practicable, regulate the proceedings of the said courts, and
each of them, sitting in equity.

By section 1 of the ““Courts Merger Ordinance, 1870” (being
Cap. 54 of the Consol. Stats. of B. C., 1877) it was enacted that
“the merger of the Supreme Court of the Mainland of British
“Columbia and the Supreme Court of Vancouver Island into the
“Supreme Court of British Columbia, under the *“Supreme Courts
“Ordinance, 1869,” shall be deemed and taken for all purposes
“whatsoever to have taken place as from the 29th day of March,
“A. D. 1870, and shall be so recognized in judicature, and there-
“out, in all proceedings, matters and things by all persons and
“for all purposes whatsoever.”

Thus, as has been said by a writer in The Canada Law
Journal for January 16th, 1882 (p. 28), the Supreme Court of
British Columbia, is “no mushroom tribunal, but an old and
“honoured court of Imperial statutory creation and descent, and
“heir of all the powers, authorities and jurisdiction of the
“Supreme Courts of the Colony in all pleas civil and eriminal
“whatsoever arising within it.”

** Although established since Confederation mention may be
made en passant of the revenue jurisdiction of the courts of the
Provinee of Manitoba. The Court of Queen’s Bench for that
Province was created in 1872, (35 Viet. ¢. 3). By an Act of
the Provincial Legislature in 1874 (c. 12), it was provided that
the said court should decide and determine all matters of
controversy relative to property and civil rights, according
to the laws existing or established and being in England on
the 15th July, 1870, so far as applicable to such matters in
the Province. Tt was also provided that the Court of Queen’s
Bench should have and exercise all the jurisdiction, both civil
and criminal, as was exercised on the date mentioned by Her
Majesty’s Supreme Courts of Common Law at Westminster
or by the Court of Chancery at Lincoln’s Inn, in England.

** Tt is not within our present purpose to discuss the jurisdie-
tion of the Courts of the North West Territories, the new pro-
vinees of Saskatchewan and Alberta, in respect of revenue cases,
as such courts were constituted since the establishment of the
Exchequer Court of Canada.
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** Having examined at as great length as space would permit
the Exchequer jurisdiction of the courts of the several provinces
for the purpose before mentioned, we now come to a considera-
tion of the jurisdiction of the Exchequer Court of Canada.

In the year 1875 the Supreme and Exchequer Courts of
Canada were ereated by the Act. 38 Viet. e. 11. By section 58
it was enacted that:—

“The Exchequer Court shall have and possess concurrent
“original jurisdietion in the Dominion of Canada, in all cases in
“which it shall be gought to enforee any law of the Dominion of
“Canada relating to the revenue, including actions, suits and
“proceedings, by way of information, to enforce penalties and
“proceedings, by way of information in rem, as well in qui tam
“suits for penalties or forfeitures as where the suit is on behalf of
“the Crown alone; and the said Court shall have exclusive
“original jurisdiction in all cases in which demand shall be made
“or relief sought in respect of any matter which might in
“England be the subject of a suit or action in the Court of
“Exchequer on its revenue side against the Crown or any officer
“of the Crown.”

By section 59, the Exchequer Court was given concurrent
original jurisdiction with the courts of the several provinces “in
“all other suits of a civil nature at common law or equity, in
“which the Crown in the interest of the Dominion of Canada is
“plaintiff-or petitioner.”

By section 4 it was enacted that the Chief Justice and Judges
of the Supreme Court of Canada should be, respectively, the
Chief Justice and Judges of the Exchequer Court of Canada.

When the Bill to constitute thesefederal courts was introduced
into Parliament, by the Attorney-General (afterward Mr. Justice
Fournier of the Supreme Court of Canada),some opposition to
its passage was encountered at the hands of several legal members
of the House who were apprehensive that the new courts might
lessen the sphere of action of the provineial courts and depreciate
their authority. Especially was this objection urged against the
creation of a federal Court of Exchequer. Mr. Palmer (St. John,
N.B.,) said, (Hans., 1875, p. 738):—“The clauses (of the Bill)
“from 58 to 62 which had reference to the Exchequer Court were
‘“entirely unnecessary. A grave mistake had been made in
“making provision in the Bill for such a court. He believed
“there was ample jurisdiction in the courts of the different
“Provinces for deciding Exchequer cases, and for dealing with
““them more conveniently and at less expense than before the
“proposed court.”
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Mr. Irving (Hamilton, Ont., now Sir Amelius Irving),
objected to the establishment of a Court of Exchequer largely
upon the ground that it would introduce a new practice
into the country just at a time when there was a desire
to break down differences in practice and have uniformity
of procedure.  (See Hans., 1875, p. 746.) Mr. Moss (West
Toronto), who was in favour of the Bill, at p. 751 of
Hans., 1875, said:—“One objection made was that the
“Bill would cause a change in the practice prevailing in the
“different provinces, and no lawyer liked to change the ]yru(-li('o
“But there was a tangible advantage to be gained in securing a

“similarity of practice in the Exchequer hu.\nu-». That was a
“class of business that particularly pertained to the Dominion; it
“was a branch in which the principles of the law were the same

“in all the provinces, and, therefore, it was desirable to secure

“uniformity of practice which could be best obtained by trans-
“ferring this branch of business to the court which would be
“known as the Court of Exchequer.”

The Attorney-General in introducing the Bill, said :—“The
“Bill also provided for the ereation of a Court of Exchequer.
“Some objection has been made to one of the Bills presented by
“the honourable member for Kingston (Sir John A. Macdonald)
“for the reason that it gave to the Court of Appeal an original
“jurisdietion. He would avoid that difficulty by creating two
“courts, one of appellate jurisdiction—the Supreme Court of Ap-
“peal—and another, a tribunal of the first instance, composed of
“the same members, but being a totally different court. There
“was ample authority for adopting that course, and he found it
“in clause 101 of the Constitution (The B. N. A. Aet)......... "
“The measure was certainly of the greatest importance. It had
“been mentioned in the Speech funn the Throne four times,
“and this was the third Bill that had been submitted to the
“House. Everyone admitted that it was very important that the
“Federal Government should have an institution of its own in
“order to secure the due execution of its laws. There might,
“perhaps, come a time when it would not he very safe for the
“Federal Government to be at the merey of the tribunals of the
“Provinces. .. ... Everyone, he believed, would ad-

“mit that it was nol a party measure, and think it his duty to

“assist in carrying a good law which had for its sole object the
“harmonious working of our young Constitution.” (See Hans.,
1875, pp. 285, 288.)

The bill passed its third reading by a large majority of
votes.
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The wisdom, from a federal point of view, of establishing

such a court as the Exchequer in Canada is made manifest by the
large volume of important revenue business it has discharged
since the year 1875 with the most satisfactory results; and the
best refutation of the fears expressed by members of the House
that its operation would be regarded with a jealous eye by the
provincial authorities lies in the fact that some of the provincial
legislatures have passed enactments giving the Exchequer Court
of Canada jurisdiction in certain cases between such provinces
and the Dominion, and in certain matters of controversy which
may arise between any two of such provinces.

By the Acts 42 Viet. c. 8, s. 2 and 44 Viet. ¢, 25, s. 40, the
Exchequer Court of Canada was given appellate jurisdiction in
all cases of arbitration arising under the “Act respecting the
Official Arbitrators” (R. 8. C. ch. 40) when the claim exceeded
in value the sum of $500.

In the year 1887, in virtue of the Aect, 50-51 Viet. ¢. 16,
the Chief Justice and Judges of the Supreme Court ceased to be
Judges of the Exchequer Court, and provision was thereby made
for the appointment of a single judge for such court. By this
Act the jurisdiction of the court was also very materially en-
larged. The Board of Official Arbitrators was abolished, the
Arbitrators becoming Official Referees of the court, and the juris-
diction exercisable by them under chapter 40 of The Revised
Statutes of Canada being vested in the Exchequer Court.

Great inconvenience had been experienced in prosecuting
claims before the Official Arbitrators. The Board was composed
of four members residing in different parts of the Dominion,
and as they had to travel leng distances for the purpose of
adjudicating upon claims, it was found that the system was
attended with considerable expense and difficulty in getting the
Board together. Besides this disadvantage in proceeding before
the Arbitrators, there was the further objection that they were
lay :nen, and consequently lacked a knowledge of legal procedure,
which is so essential to the prompt discharge of business and the

saving of expense before tribunals dealing with such a class of
cases as those coming before the Board.

By section 58 of 50-51 Vict. ¢. 16, it is provided that when-
ever in any Act of the Parliament of Canada, or in any Order of
the Governor in Couneil, or in any document, it is declared that
any matter may be referred to the Official Arbitrators acting
under the “Act respecting the Official Arbitrators,” or that any
powers shall be vested in, or duty shall be performed by such
Arbitrators, such matters shall be referred to the Exchequer Court,




68 INTRODUCTION,

and such powers shall be vested in, and such duties performed by
it; and wherever the expression “Official Arbitrators” oceurs
in any such Act, order or document, it shall be construed as
meaning the Exchequer Court.

By the Act 50-51 Viet., ¢. 16, a remedy was given to the
subject against the Crown in certain cases arising out of the neg-
ligence of its officers. Provision was also made for the reference
of claims to the court by the Heads of the several Departments
of the Government as the alternative of proceeding by petition of
right. Under this Act the court has also concurrent jurisdiction
with the provincial courts in several specified cases, among them
being cases in which it is sought, at the instance of the Attorney-
General of Canada, to impeach or annul any patent of invention,
or any patent, lease, or other instrument respecting lands. An
appeal to the Supreme Court of Canada from the judgment of
the Exchequer Court was provided for in cases in which the actual
amount in controversy exceeds $500. This statute, with its
amendments, will be found in the later portion of this book.

By the Act 52 Victoria, c. 38, the Exchequer Court Act of
1887 was amended in respect of the reference of cases by the
court, to the Registrar, Official Referees and Special Referees.
This Act also empowered the court to call in the aid of specially
qualified assessors when it may be found expedient so to do in any
case before the court. Provision was also made for the making
of General Rules and Orders by the Judge of the Exchequer
Court to regulate the practice and procedure of the court, as well
in cases arising under The Exchequer Court Act as under any
statute giving jurisdiction to the court; for fixing the amount of
costs and fees to be taxed in Exchequer cases, and for defining the
rights and duties of the officers of the court. An important pro-
vision of this Act is one enabling the Crown, in cases where lands
are injuriously affected by the construction of a public work, and
where the injury may be removed in whole or in part by an alter-
ation or addition to the work in question, to undertake, in the
pleadings or at the trial, to make such alteration or addition; and
in such a case the damages are to be assessed in view of the under-
taking. Another provision of this Act enables the Minister of
Finance and Receiver-General to pay to any person entitled by
the judgment of the court to any moneys or costs, interest thereon
at a rate not exceeding four per cent. from the date of such judg-
ment until payment.

By the Act 53 Viet., ¢. 35, the 51st section of the Act 50-51
Viet., e. 16, respecting appeals from the Exchequer Court to the
Supreme Court of Canada, is repealed and new provisions enacted
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in lieu thereof. This Act will be found post.

By the Act 54-55 Vict., ¢. 26, a wide jurisdiction in cases
arising upon conflicting applications for any Patent of Invention
or for the registration of any Copyright or Trade-mark, and
in proceedings to impeach or annul the same was given to the
Exchequer Court. It also gave the court concurreat original
jurisdiction with the provincial courts where a remed v is sought
respecting the infringement of any Patent, Copyright and Trade-
mark. Sec. 6 gives the Attorney-General of Canada the right to
apply to the court for an interpleader issue when the Crown or its
officer is under liability for any debt, money, goods, or chattels in
respect of which the Crown or its officer may be sued or pro-
ceeded against by two or more persons making adverse claims
thereto, and where Her Majesty’s High Court of Justice in En-
gland could, at the time the Act came into force, grant such relief
to any person applying therefor in the like circumstances. By 53
Viet., ¢. 13 (as amended by 54-55 Viet., e. 33) the Exchequer
Court is invested with the jurisdiction in cases for forfeiture of
patents of invention theretofore exercised by the Minister of
Agriculture, and the court is further given concurrent jurisdiction
with the provineial courts in proceedings for the impeachment of
patents. By 54-55 Viet., e. 35, the Minister of Agriculture is em-
powered to refer any matter in dispute touching the registration
of a trade-mark to the Exchequer Court, to be therein heard and
determined. By the same Act the court is given jurisdiction
for making, expunging or varying any entry in the register of
trade-marks; for the rectification of the register, as well as for
the alteration of a trade-mark; furthermore the court is given
jurisdietion for making, expunging or varying any entry in the
register of industrial designs, and for adding to, or altering, any
industrial design. By 53 Viet., e. 12 (as amended by 54-55 Vict.,
c. 34) the Exchequer Court was endowed with jurisdiction in
cases arising upon conflicting claims to copyrights. These statutes,
with their amendments, will be found in a subsequent portion of
this work.

By The Admiralty Act, 1891, it was enacted (see. 3) that
“the Exchequer Court of Canada is and shall be, within Canada,
“a Colonial Court of Admiralty, and as a Court of Admiralty
“shall, within Canada, have and exercise all the jurisdiction,
“powers and authority conferred by the said Act (The Colonial
“Courts of Admiralty Act [U.K.] 1890), and by this Act.” By
sec. 5, power was given to the Governor in Council to constitute
Admiralty Districts in Canada; and (by sec. 6) to appoint Local
Judges in Admiralty for such districts. Both these requirements
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of the statute have been fulfilled. These two Aects, with the
Rules regulating the practice and procedure in the Exchequer
Court on its Admiralty side, will be found in the appendix to
the first edition of this book.

PETITION OF RIGHT.

The unanimity with which English jurists declare their
ability to see in the famous clause of Magna Charta:—*Nulli
“vendemus, nulli negabimus aut differemus rectum vel justitiam”

the origin of the petition of right of to-day, does perhaps more
credit to their patriotic zeal than to the acuteness of their critical
vision. In the formative period of English jurisprudence, the
maxim Ubi jus, ibi remedium was not always applicable. It
was one thing to obtain the recognition of a right, and quite
another thing to possess the means of securing its observance.

It would appear to be beyond dispute that petition of right
was not known until more than half a century after the Great
Charter was wrested by the English nobles from the hand of
pusillanimous King John. According to some authorities,
(among the most recent, so far as text-writers are concerned,
being Mr. Cutbill in his pamphlet on Petition of Right, pub-
lished in 1874) this remedy took its origin from a deliberate act
of Sovereign authority in or about the time of Henry III or
Edward I; others hold the view that the remedy is a necessary
incident of the English Constitution which always existed, but
which only took definite shape in the great jural epoch which
began with the reign of Edward I. (See Chitty's Prerog., 339,
341; Com. Dig. Action, ¢. 1.; 3 Black. Com., 2 Steph. Com.,
11 Ed., I11., 680 n (f) ).

It has long been taken for granted that no writ will lie
against the Crown at the suit of a subject at common law
(Staundf., Prarog. Regis c. 15, fol. 42; Chitty's Prerog. 339);
and many writers assert that the only remedies the subject
had against the King in ancient times were petition of right,
monstrans de droit and traverse of office.

The remedy by petition of right will receive as thorough an
examination in the following pages as space will permit; but
having mentioned the remedies by monsirans de droit and
traverse of office, it will be well before proceeding further to
dispose of them with as succinet an exposition as possible.

The method of obtaining redress by monstrans de droit was
in this wise:—Where the right to the possession of real or
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personal property was in dispute between the Crown and a
subject, and the right of the subject as well as that of the Crown
appeared upon record, the subject was entitled to his monstrans
de droit, which simply meant putting in a manifestation or plea
of right grounded upon facts already acknowledged and establish-
ed, and praying the judgment of the court whether the King
or his subject had the better right. The judgment, if against
the Crown, was that of ouster le main or amoveas manus. (Cf.
Step. Com., I11., 680, n.).
Although monstrans de droit is designated by Blackstone

(3 Com. 256) as a common law remedy, yet Staundforde (Prarog.
72, b) distinetly says that this remedy was given by 36 Edward
IT1, and did not lie at common law. This is the view held by
the judges in the Sadlers’ case, according to the report of the case
by Anderson (See 1 And., 181). This reporter moreover says
(ihid.) that the traverse of office was also given by that statute.

This opinion was adhered to by Lord Keeper Somers in the

Bankers' case, (14 How. St. Tr. 78 and 79). In the early days
of Crown suits the subject’s procedure to obtain possession of real

or personal property was always by petition (Chitty's Prerog. 341);

but this mode was found to be attended with so much expense

and procrastination that the cheaper and more summary proceed-

ing by monstrans de droit was soon introduced in respeet of this

class of cases. After the statute 2-3 Edw. VI, ¢. 8, the proceed-

ing by petition of right in the class of cases above referred to

became practically superseded, and when it is considered that

such cases represented the bulk of Crown litigation until the pre-

sent century, it does not seem surprising that for four hundred

years, little, if any, attention was bestowed by lawyers upon the

doctrine and practice of this great remedy.

Before the Judicature Aect, monstrans de droit might have
been brought in the Petty Bag Office in Chancery, or in the
Office of Pleas in the Exchequer. It would now have to be
brought in the corresponding divisions of the High Court of
Justice.

Traverse of Office was a mode of procedure whereby the
subject could dispute an office or inquisition finding the Crown
entitled to any property, the possession of which was elaimed by
the subject. This procedure was more generally resorted to in
resisting extents than in any other cases. When the writ of
extent had been executed, and the rule limiting the time for
appearance of claimants endorsed thereon, the person disputing
the debt came and entered his appearance and elaim on the back
of the writ. This was followed by a formal plea traversing the
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alleged debt of the Crown. The Crown in turn replied or de-
murred to this until issue joined, when the cause was set down for
trial by jury at Westminster. If the Crown succeeded either
upon verdiet or non-suit, the judgment was that the subject “take
““nothing by his traverse.” If title was found in favour of the
traverser, the judgment was that the King's hands be amoved,
and the party restored to the possession of the property in
dispute.

The practice in respect of the two remedies of monstrans de-
droit and traverse of office will be found fully set forth in Chitty’s
Prerogatives of the *Crovn at pp. 352, 356, and Manning’s
Ezxchequer Practice pp. 86, 87 et seq.

It must be remembered that formerly petition of right was
always a concurrent remedy in matters which might have been
made the subjects of monstrans de droit or traverse of office
(Mann. Exch. Prac., 2nd Ed. p. 121); and since the Act 23 & 24
Viet., e. 34, which, while it does not abolish these old remedies,
yet provides a much simpler and more effective remedy in respect
of the same causes of action by petition of right, such remedies
seem doomed to fall into obsolescence.

We have already said that it is postulated that the Crown
is not amenable to an ordinary action at common law, but it is
worthy of mention that the contention has been strenuously
put forward that before petition of right was introduced the
King was liable to an action in the same way and to the same
extent as his subjects. This view is adhered to by Mr. Cutbill
in his pamphlet above referred to. The chief authority upon
which he relies is a dictum by Wilby, J. (Y. B. 24, Edw. 111, 55b.)
that he had seen a writ thus framed :—*Priecipe Henrico Regi
Angliae,” in lieu whereof, he says, “‘is now given petition by the
prerogative.”  While this statement by Wilby, J., is adversely
criticised by Brooke, C. J., in his Abridgement, tit. Pet. 12, and
tit. Preerog, 2 (d), as well as by Erle, C. J., in the comparatively
recent case of T'obin v. The Queen (16 C. B. N. 8. 356), the pro-
appear. Nearly
statement above

position is not so untenable as would at firs
half a century before Mr. Justice Wilby
mentioned was made, we find the following clear expression
by counsel in Thomas Corbett's case, (Y. B. 33 & 35, Edw. 1, 470):
“In old times every writ, whether of right or of the possession,
“lay well against the King, and nothing is now changed except
“that one must now sue against him by bill (par bille—petition?)
“when formerly one sued by writ.” This opinion does not appear
from the report, which is a very full one, to have been controvert-
ed by the Bench or at bar. Speaking of this very passage in
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this report, Mr. Horwood, the translator and editor of the
“Year Book' last cited, says (at pp. XV and XVI of his preface)
that this passage not only confirms the dictum of Wilby, J.,
but other statements to the same effect to be found in the
“Year Books” of Edw. I1I. He refers to Y. B. 22 Edw. 111, 3b,
where he says:—“It is said that in the time of King Henry
“and before, the King was impleaded like any other man, but
“his son Edward ordained that one should sue the King by
“petition.”  Mr. Horwood also refers to Y. B. 43 Edw. 111, 22a,
where, to use his own words again:—“Cavendish said that
“in the time of King Henry, the King was only as a common
“person, for then one might have a writ of disseisin against
“the King, and all other kinds of actions just as against any
“other person.” Mr. Horwood seems to incline strongly to the
correctness of Wilby’s dietum. He says (p. XVI):—“The
“ordinance of the Council and of the twelve chosen by the Com-
““mons made in the year 1258, and confirmed by Henry I11 in the
“following year, seems plainly to give the subject the right to sue
“by writ against the King; (see Rymer's Fadera, i, 381, ed.
“1816) and it may have been one of the writs issued after this
“provision that Wilby saw.” Dr. Stubbs, by all odds our most
painstaking and reliable constitutional historian, also seems to
look upon Wilby’s dietum as one not lacking strong authority
to support it. (See Const. Hist. Eng., Vol. 2, p. 250.)

Proceeding by writ against the Sovereign would certainly be
an anomaly to-day, but the question is really of small moment, as
it is conceded by all our jurists that however wide the Sovereign’s
liability to the subject is or may hereafter be made, the proper
and becoming remedy must always be the petition of right.

We now come to a consideration of the remedy by petition
of right, the “birth-right of the subject,” as it is called by Chitty
in his Prerogatives of the Crown (p. 341).

The great difficulty which has been experienced in tracing
the history of the modern forensie petition back to its origin in
the reign of Edward I. has been caused by unnecessary and futile
attempts to diseriminate with respect to the characters of the
earliest recorded petitions, in other words, to classify them into
petitions to Parliament and petitions to the King.

Even conceding that these petitions have in many instances
been found inseribed upon the rolls of the National Council, or
‘Parliament,’ so called, this does not by any means affect their
obvious and essential character. Besides the fact that the

constitutional body which is now known as Parliament was at
that time in its embryo state with the functions of its constituent
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parts wholly undefined, the word ‘ Parliament’ itself had then no
settled and exclusive meaning. The conference between King
John and his armed vassals when Magna Charta was signed was
called “Parliamentum Runemede,” and ‘Parliamentum’ is in-
discriminately applied in the reign of Edward I. to a session of
the select or King's Council, a session of the Great Council, or a
session of the Commune Concilium (Cf. Gneist's Hist. Eng. Parl.
112; and Stubbs’ Const. Hist. Eng. (Vol. 11, p. 274).

From the earliest times it was recognized that under the
constitution of England the King was the fountain of justice, and
that all petitions for redress, for grievances and wrongs must be
presented to him; but, so long as the fountain was accessible, its
environment—whether that was the King's Council or the
Commune Concilium—would be a matter of small concern to the
suppliant. But as a matter of fact we find that the petitions are
invariably addressed to the King, or to the King and his Council,
and not to the Parliament either literally or by any forced con-
struction that can be placed upon the words used. That there
was in the reign of Edward I. a recognized Council consisting of
bishops, barons and judges permanently attendant upon the King,
whose duty it was to advise him in all his Sovereign acts and to
sit with him in open court for the purpose of assisting him in
hearing suits and receiving petitions, is established by Stubbs in
his Constitutional History of England, Vol. 11, p. 273. At page
268 he makes the following clear statement as to the origin and
character of this body as distinguished from the National Couneil
or Parliament:—*“1It is to the minority of Henry III that the real
“importance of this body must be traced. Notwithstanding the
“indefiniteness of the word concilium, it is clear that there was
““then a staff of officers at work, not identical with the Commune
“Consilium Regni. The Supernum or Supremum Concilium,
“to which, jointly with the King, letters and petitions are
“addressed, clearly comprised the great men of the regency—
“William Marshall, the rector regis et regni, Gualo, the legate
“and Pandulf after him, Peter des Roches, the justiciar, chancel-
“lor, vice-chancellor and treasurer. It is addressed as nobile
“consilium, nobile el prudens consilium; its members are majores
“or magnates de consilio, consiliarii and consiliatores.” At
page 271 of the same volume, speaking of Edward 1.’s dealings
with this Council, Stubbs says:—*‘ He seems to have accepted the
“institution of a Council as a part of the general system of
“Government, and, whatever had been the stages of its growth,
““to have given it definiteness and consistency.”

Reeves, in his History of the English Law, in speaking of
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the judicature of the Council, (Vol. ITI, p. 155) says:—“The
“tribunal next in authority to the parliament was the Council.
““As the parliament was often called by this name, and there was
“besides more than one assembly of persons called the council
much difficulty has arisen in endeavouring to distinguish be-
“tween them. We have seen that petitions to Parliament in
private matters were addressed & nostre seignour le roi et a son
“conseil. The King had a council which consisted of all the lords
and peers of the realm, who, it should seem, were called to-
gether by him at times when the Parliament was not sitting;
‘this was called the grand council,*as well as the parliament
(being probably the original commune concilium regni before the
commons were summoned thither), and was so termed to
“distinguish it from the other council, which the King used to
“have most commonly about him for advice in matters of law”
.““In both these councils the King sat as a jllllg(’ and

‘““causes heard there were said to be coram rege in coneilio.”

Mr. Frederick W. Maitland, in his very instructive Intro-
duction to the Parliament Rolls of 33 Edward I (1305), has this
to say (at p. Ixxxviii) about the parliaments of those days in
general :—“Perhaps more than enough has already been said
“about these controverted matters; but it seemed necessary to

emind readers, who are conversant with the purlimn('ntu of later
“days, that about the parliaments of Edward 1.'s time there is
“still much to be discovered, and that should they come to the
opinion that a session of the King's council is the core and
essence of every parliamentum, that the documents usually
called parliamentary petitions are petitions to the King and his
council, that the auditors of petitions are Committees of the
“Council, that the rolls of parliament are the records of the busi-
‘ness done by the Council,—sometimes with, but more often
without, the concurrence of the estates of the realm—that the
“highest tribunal in England is not a general assembly of barons
and prelates, but the King’s Couneil, they will not be departing

very far from the path marked out by books that are already
“classical.”

Palgrave, in his work on the King's Council, p. 21, says:—

All parliamentary petitions, whether of the prelates, peers
commons or individuals, until the reign of Henry V, were
“addressed generally to the King conjointly with the Council.”
Dr. Gneist, in his History of the English Parliament, (at

p. 164) expresses the opinion that it was not until the House of
Commons had acquired its definite status as one of the estates of
the realm, in the fifteenth century, that the true parliamentary
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petition came into vogue. (See also p. 163 of the same work,
and Hearn's Government of England, p. 572).

As our enquiry into the nature of the ancient petitions and
the procedure upon them has largely to do with the reign of
Edward I, we can do no better than to again refer at length to Mr.
Maitland’s valuable Introduction to the Parliament Rolls of 1305.
At p. Ixvii, he says:—When we examine the character of these
“‘petitions we soon see that for the most part they were not fit
‘““subjects for discussion in a large assembly. They do not ask
“for anything that could be called legislation; the responses
“that are given to them are in no sort private ‘Acts of parliament.’
“Generally the boon that is asked for is one which the King
“without transcending his legal powers might either grant or
“deny. Sometimes we may say that, if the facts are truly stated
““by the petitioner, the King is more or less strictly bound by the
“rules of common honesty to give him some relief :~-The King
““owes him wages, or his lands have been wrongfully seized by
“the King’s officers. At other times what is asked for is pure
“grace and favour As yet no hard line is drawn between the
“true petition of right which shall be answered by a fiat justitia
“and all other petitions. ‘Right’ and ‘grace’ shade off into
“each other by insensible degrees, and there is a wide field for
“Governmental discretion.”

These petitions, as Mr. Maitland points out, (Introd. p. Ixviii)
were not enquired into by the King in Council, nor yet by
Parliament. The suppliant merely got a reference of his plaint
to some person or tribunal qualified to decide upon the merits
thereof. As Mr. Maitland tersely expresses it, “he did not get
“what he wanted, he was merely put in the way of getting it.”

Sir Matthew Hale, (Jurisdiction of the House of Lords, pp.
67-68) speaking of the reference of these ancient petitions, says -
“But although the council received the petitions from the hands
“of the receivers, yet they rarely (if at all) exercised any decision
or decisive jurisdiction upon them, but only a kind of delibera-
““tive power, or rather direction, transmitting them to the proper
“courts, places or persons where they were proper to be decided.

.“Henee it is, that most of the answers that the council gave
“were in the nature of remissions of the petitions to those persons
“or courts that had properly the cognizance of the causes.”

If the petition involved a matter touching a mere common
law right between subject and subject it was referred to the
King’s Bench or Common Pleas; if it involved an account
between the Crown and its debtor it was referred to the Treasury
and the Barons of the Exchequer; if a matter of equity was
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concerned therein, the petition was sent to the Chancellor; or if
it concerned a matter over which no existing forum had jurisdie-
tion, it was referred to a special Committee created for such
purpose by the Chancellor, the warrant for the issue of the
commission being contained in the answer endorsed upon the
petition.

Lord Keeper Somers says, in his celebrated judgment in the
Bankers' case, (How. St. Tr. XIV, p. 59):—*“The truth is, the
“‘manner of answering petitions to the person of the King was
“very various; which variety did sometimes arise from the
“conclusion of the party’s petition; sometimes from the nature of
“the thing; and sometimes from favour to the person: and
“according as the indorsement was, the party was sent into
“Chancery, or the other courts.”

“If the indorsement was general, ‘soit droit fait al partie,
“it must be delivered to the Chancellor of England, and then
“a commission was to go to find the right of the party; and
“that being found, so that there was a record for him, thus
“warranted, he is let in to interplead with the King; but if the
“indorsement was special, then the proceeding was to be,
“according to the indorsement, in any other court.”

Let us take a special instance from the multiplicity of
precedents and follow the proceedings upon it as briefly as
possible. Suppose our petition is for the restitution of property.
We have seen that in such a case the suppliant might proceed by
a monstrans de droit or traverse of office as well as by petition.
He has elected to pursue the latter remedy. The initial stages
would be the same as in all other cases of petitions addressed to
the King or to the King in Council; the petition would be indors-
ed by the King with a direction to the Chancellor that certain
persons should be commissioned to enquire into the facts alleged
in the petition and “do what was right or just.” Then the com-
mission would issue; but as the matters involved in such a peti-
tion were properly cognizable in a court of law, the Commissioners
would not presume to finally dispose of the case. They would
merely return into the Chancery their finding as to whether the
suppliant had made a prima Jacie case, so to speak, and if such
were their finding, the Crown was then called upon to plead. This
being done, the plea was entered upon the record, and the case
sent from the Chancery to the King’s Bench for hearing and
determination. (See Staundjorde’s Prarog. Reg. T7b.).
In the process of time, owing to legislation and other causes,
all such petitions as were based on claims in respect of which
there was ample remedy afforded by the courts fell into disuse,




78 INTRODUCTION.

and thus the true petition of right became the sole remedy
known by that name. The practice upon petitions remained, how-
ever, substantially the same until the present century, as will
appear from the following summary taken from the 5th edition
of Comyn’s Digest (published in 1822) Vol. 7, p. 82 (D) 80,:—

““A suit by petition may be to the King in Parliament, or in
“Chancery, or other court.

“If it be in Parliament, it may be established by Aect of
“Parliament, or pursued as in other cases. Staun. Preer. 72. b,

“Upon petition out of Parliament, or there (if it be not
““pursued as a statute) it shall be endorsed by the King soit droit
“Jait, and then delivered to the Chancellor. Staun. Prer. 73. a.
“Mo. 639.

“Or a petition may have a special conclusion, that the King
“command his justices of B.R. or C.B. And if it be indorsed
“accordingly, it shall be pursued there. Staun. Prear. 73. a.

“If a petition be delivered to the Chancellor, there ought to
“be an inquisition which finds the right of the party, before the
‘“petition be depending, or there be any proceeding upon it.
“Staun. Prer. 72 b. Except where the Attorney-General
““confesses the suggestion. Skin. 608. Ld. Somers’s Arg. 41.

“If the inquest finds for the King, there ought to be another
“inquisition till a title be found for the party. Staun. Preer.
“73. a.

“If a petition be indorsed to B.R. or C.B., it may be
“proceeded upon without an inquisition; for the indorsement
“warrants it. Staun. Prer. 73. b.

““So, where no office is found to entitle the King, the party
““may pursue a petition, without an inquisition for him. R. Mo.

“639.

‘““ After a commission, whereon a title is found for the party,
‘““before he can interplead with the King, there ought to be a
““writ to enquire of the King’s title. Staun. Prer. 73. b.

‘“And this, in all cases where a petition was in Parliament,
“or elsewhere, where land was in the King’s hand, or granted to
“another; for after issue found, upon petition, for the party, the
“King shall be concluded for ever. Ibid.

“If the land be granted to another, there shall be a Scire
“ facias also against the patentee. Ibid.

“So, where a petition disaffirms the King's possession, there
““ought to be four writs of search to the Treasurer and Chamber-
“lains of the Exchequer. Mo. 639.

“But writs of search are not necessary, where the petition
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“affirms the King’s possession; as, upon a petition of right of
“dower. R. Mo. 639.”
In some instances proceedings which afterwards took upon
themselves distinctive features as common law remedies origin-
ally were instituted by petition of right. Notably is this the case
with scire facias to repeal letters patent. This writ was formerly
obtained upon a petition in the nature of a petition of right.
(See Earl of Kent’s Case, Hil. 21, Edw. 111, fo. 47, pl. 68; also
referred to as establishing this historical fact in 6 M. & Gr. 251 n.
(a).).
** The question as to whether a tort may be made the subject
of a petition of right deserves more than a passing notice.
No doubt the opinions of the English courts in the cases of
Lord Canterbury v. The Queen (12 L. J. Ch. 281), Tobin v. The
Queen (33 L. J. C. P. 199) and Feather v. The Queen (6 B. & S.
257), Thomas v. The Queen (L. R. 10 Q. B, 31); of their Lord-
ships of the Privy Council in the Windsor and Annapolis
Railway Case decided in 1886 (11 Ap. Cas. 607) and of the
Supreme Court of Canada in the cases of T'he Queen v. McFarlane
(7 8. C. R. 216), The Queen v. McLeod (8 S. C. R. 1) to the
effect that, at common law, a petition of right will not lie against
the Crown in respect of any wrongful act of the Crown or its
agents, must be accepted as settling the question; but before
these decisions it was by no means clear that a tort could not be
made the subject of a petition of right. Indeed, in a note by the
reporters to the case of Smith v. Upton, in 6 M. & Gr. 252-253,
we find the following:—“A petition of right lies against the
“Crown for a tort done by the King’s officers for the King's
“profit; as for a disturbance in the perception of tithes (Prior
“of Christchurch’s case, 31 Edw. 1., 1 Rot. Parl. 59 b., and Ryley
“Plac. Parl. 218); for tithes subtracted by the King's officers
“8 Edw. II., 1 Rot. Parl. 319, a); for a wrongful distress (John
“ Mowbray's case, 33 . 1., 1 Rot. Parl. 163, a, and Ryley, 218);
““for wool wrongfully taken to the King's use (Michael de Harcla’s
“case, 33 Ed. 1., 1 Rot. Parl. 163 a. and Ryley 248); for wheat
““seized under pretence of a royal Commission (14 Edw. II., 1 Rot.
“Parl. 320 a); for trespasses to land (18 Edw. IL., 1 Rot. Parl.
BRI 25 s e BN The general result of the cases seems
“to be, that where the subject is entitled to a right which the
“Crown withholds, or has suffered a wrong which the Crown
“ought to redress, the remedy at common law is by petition of
“right.”
The cases immediately above cited were discussed from the
Bench and by Counsel on the argument of the case of Feather v.
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The Queen (ubi sup.), Bovill (afterwards Lord Chief Justice of
the Common Pleas and the father of the Imperial Petition of
Right Act of 1860), for the suppliant contended, with much force,
that petitions there under consideration were petitions of right as
they are now understood. The judges (pp. 278-279), without
advancing any reason for discriminating between the precedents
as to claims arising ex contractu and those arising ex deliclo,
agreed that a petition of right would lie for a breach of contract,
but denied that it would lie in respect of g tort. They further
expressed themselves (p. 204) to be entirely in accord with a
decision in the same sense upon this point of the Court of Common
Pleas in the case of Tobin v. The Queen (ubi sup.).

The fallacy of attempting to diseriminate between the
sufficiency of the ancient precedents of petitions founded upon
tort and of those based upon contract is more sharply emphasized
in the judgment of the Court of Queen’s Bench in the case of
Thomas v. The Queen (ubisup.). There the Court (at pages
42-43 of the report) rests its judgment on Lord Somers’s opinion
in the Bankers' Case, that there were old precedents which con-
clusively demonstrated that petitions of right might be entertain-
ed when founded upon claims arising out of contract. In so
many words the court says that Lord Somers expressed a
“distinet and considered judgment that a petition of right
“would lie against the Crown for a simple contract debt, such
“as that for wages.” Now, as a matter of fact, Lord Somers does
not attempt to distinguish between the two classes of petitions in
respect of their authority. His whole argument in this connec-
tion proceeds upon the opinion that all the petitions to be found
in Ryley’s Placita Parliamentaria (and they include both classes
of claims) are petitions of right in the modern parlance of the
courts. (See 14 How., St. Tr. 47, 62 and 83.)

In speaking of the character of the petition in Everle’s case,
(Y. B. 33 Edw. I and Ryley, 251), Lord Somers says—(14 How.
St. T. at p. 58) :—

“Tt was urged that this petition was not a petition of right,
“but of complaint against the King’s officers. And to shew that
““it was so, it was said, that if it had been a petition of right, it
“must have had another indorsement, viz:—'soit droit fait al
“partie, and then have been sent into Chancery; and that in
“such cases the petition is the original upon which the proceeding
“is; and that petitions of right must be so answered.”

“ As to this, in the first place, there needs not much labour
“to shew that this was not a petition of complaint. It imports

“nothing like it. The petitioner states his case; he prays what
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“he wanted, and what was necessary, and it was granted him;
“that is, a warrant under the great seal, empowering the respec-
““tive proper officers, the barons, to see if he had right, and the
““treasurer, if it were so, to pay him his arrears. Nobody is
“complained of in the petition, and nobody is blamed in the
‘““answer; a writ is to go, the charter is to be seen, and justice is
“to be done.,
“In the second place, the answer given to this petition is a
““very proper answer to a petition of right. And, therefore, there
“was no ground to say that this was not a petition of right,
““because the answer was not general, ‘soit droit fait.’
“There are more petitions to the King in Ryley’s Placita
“ Parliamentaria than in all the books which are printed; and
““throughout the whole book there is not one in twenty which is
“‘so answered ; and yet nothing is so plain as that these were petitions
“of right.

“Tt were endless to cite particulars, there being scarce a leaf
“in the book which does not shew what I assert.

“And if more authorities were wanted, the bundles of
‘““petitions in the Tower, which I have caused to be looked into,
“are full of petitions of right, otherwise answered than in those
“general words.”

This opinion of Lord Somers quite coincides with the views
expressed by Mr. Maitland and others (Ante p. 75) to the effect
that the petitions, such as he had under consideration in the
Bankers' case, were not of the kind known at a later date as
“‘Parliamentary petitions,” but simply petitions addressed, as all
petitions were then addressed, to the King or to the King in
Council.

So much for a question which, owing to decisions in the
recent cases before referred to, is now purely an academic one; but
yet one which by reason of the new light which is now being
thrown upon the constitutignal history of medieval England by
scholarly research may at any time become a very live one to the
minds of practical lawyers.

** Petitions of Right in Equity also require mention here.

In England during the last half-century the practice has
sprung up of proceeding against the Crown for purely equitable
relief by a petition of right. Such a sly clutch at the strong arm of
Equity which, according to the old maxim, always acts in
personam and can only enforce its decrees by attachment of the
person or sequestration, would never have been successful had the
court been awake to the fact that by entertaining such petitions it
was usurping a jurisdiction that was essentially anomalous and

——7,
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possibly abortive. It is quite true that the old authorities recog-
nize that a suppliant might in certain cases obtain the aid of the
Court of Chancery in pursuing his remedy against the Crown at
common law,—for instance where the King had granted by
letters patent to a stranger a rent-charge by wardship, the ward
on coming of age might have brought his petition, or have
obtained a seire facias from the Chancery to repeal the letters
patent. (See Bro. Abrid. tit. Pet. II). 1t is to be observed that
in such a case the proceeding is not to enforce an equitable claim
against the Crown, but is merely one to obtain the helpful inter-
vention of Chancery process towards expediting the proverbially
slow relief at common law.

The first case where the subjeet sought relief against the
Crown by a petition of right in equity was that of Clayton v.
The Attorney-General, (1 Coop. temp. Cottenham, 97). There
Lord Brougham declares (p. 120) that a petition for equitable
relief was an unusual proceeding; and it is probable that it was
at his suggestion that the character of the case was changed by
the suppliant filing an ordinary Bill in Chancery, which was
answered in the usual way by the Attorney-General.

The only other reported case of a petition for equitable
relief before The Petitions of Right Act, 1860, is that of Taylor
v. The Attorney-General, reported in 8 Sim., p. 413. Since the
Act quite a number of petitions of a similar character have been
entertained in the Court of Chancery, apparently upon the
assumption that the two cases just cited constitute sufficient
precedent for such a course. These cases are collected in
chronological order and fully diseussed by Mr. Clode in chapter
XI of his recent work on Petitions of Right. He says it is
difficult to see upon what principles the Chancery Division has
acted in entertaining such petitions, and he affirms that ““these
“cases should be regarded not so much as authorities showing for
“what a petition of right can be broyght, but for what a petition
“of right has been brought,in this Division of the High Court.”

In 1860 the Petition of Right Act,23 & 24 Viet. c. 34 was
passed to simplify the procedure in such matters in England,

It is not our intention to pursue the history of the subject in
England at any greater length, inasmuch as the modern doctrine
and practice are fully discussed in Mr. Clode’s excellent work
before mentioned.

* . The subject of petition of right received very little attention
from the courts or the legislatures in Canada until after the pass-
ing of the Imperial Act of 1860 dealing with the subject. This
stimulated the minds of Canadian lawyers to place the Colonial
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prerogative in line with the latest legal reforms; and indeed we
have, in so far as Dominion legislation at least is concerned, out-
stripped the Mother country in widening the liability of the
Crown.
The Province of Ontario passed its first Petition of Right
Act in the year 1872, (35 Vict. ch. XIII). By section 17, (re-
enacted in R.8.0., 1877, ¢. 59, sec. 2), it was enacted that the
relief to be sought by petition should comprehend ““restitution of
“any incorporeal right, or a return of lands or chattels, or a
“payment of money, or dainages, or otherwise.” By section 21
of this Aet, (re-enacted in R. 8. O, 1877, ¢. 59, s. 20) it was
provided that nothing therein contained should “prevent any
“suppliant from proceeding as hefore the passing of this Act.”
By The Statute Amendment Act, 1887 (50 Viet. ¢. 7, &. 6), the
last mentioned section was amended as follows:—*“Nothing in
“this Act contained shall prevent any suppliant from proceeding
“as before the passing of this Act; nor entitle a subject to
“proceed by petition of right in any case in which he would not
“be so entitled under the Acts heretofore passed by the Parlia-
“ment of the United Kingdom.”
In the case of The Muskoka Mill Company v. The Queen,
(28 Grant, 577) which arose upon a petition of right against the
Crown, quoad the Provinee, for damages for alleged tortious acts
done by certain Provincial officers, Spragge, C. says:—*“It is
“contended that the language of our Provincial Act being
“general as to the relief to be obtained, and being without the
“qualification which is found in the Tmperial Act, and also in
“the Acts on the same subject of the Dominion Parliament,
“gives relief in cases of wrong committed by officers of the
“Crown, as well as relief which is given by, or existed before, the
“Tmperial Act. In the interpretation clause in our Aect the
“word relief is made to comprehend every species of relief
“claimed or prayed for in any such petition of right, whether a
“pestitution of any incorporeal right, or a return of lands or
“chattels, or a payment of money, or damages or otherwise. The
“same words are used however in the Imperial Act and in the
“Dominion Acts; and I apprehend that such general words
“would not suffice to make the Crown liable for a wrong com-
“mitted by its officers. The maxim that the Crown can do no
“wrong is applicable to cases of this nature.”
The case of The Canada Central Railway Company v. The
Queen (20 Grant. p. 273), will repay examination as it contains

much valuable information concerning procedure by petition of
right.
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** In 1873 the Province of British Columbia passed a Petition
of Right Aect in all essential respects the same as the English Act
of 1860.

Under this Act, the case of De Cosmos v. The Queen (1 B. C.
Rep. Pt. 11, p. 26) was decided by Mr. Justice Gray. The
suppliant had been appointed Special Agent for the Province, at
Ottawa, by an order in Council which was silent as to remunera-
tion for his services. It was held that as the services were
honorary and as there was no provision for payment of such
services, he could not recover.

* ¥ In 1875 the Legislature of the Provinee of Manitoba passed
an Act, entitled An Act to regulate proceedings against and by
the Crown, (38 Viet. e. 12). By this Act it was provided (see. 1),
that a petition of right might be presented against the Crown, in
right of the Provinee, in which, ““ the subject matter, or any part
““thereof, would be cognizable by action or suit if the same were
““a matter of dispute between subject and subject.”” Tt is also
provided (sec. 2) that the petition shall be left with the Provincial
Secretary, who shall forthwith submit the same for consideration
to the Lieutenant-Governor, who in turn, shall, with all conven-
ient dispatch, endorse thereon, if he thinks the matter should be
litigated, ““ Let right be done;" if he thinks otherwise, ‘“ Refused.”
If a fiat is granted the petition when filed is to be taken, in a
common law action, as the declaration, and in a suit in equity as
the bill of complaint. A copy of the petition is left in the office
of the Provincial Secretary, who is empowered to accept service
thereof, upon which copy shall be endorsed, in the case of an ac-
tion at law, “the defendant is to plead or demur within eight
“‘days, otherwise judgment,” or in the case of a suit in equity,
‘““the defendant is to answer or demur hereto within twenty-eight
“‘days, otherwise the complaint will be taken as confessed.” Then
it is provided that the action or suit and all proceedings therein
shall in all respects thereafter be governed by the same rules,
principles and practice as in ordinary actions or suits between
subject and subject,
*,* In the year 1875, the Dominion Parliament passed an Act,
entitled “An Act to provide for the institulion of suits againsl
“the Crown by Petition of Right, and respecting procedure in
“Crown suits.” This was, in the main, an adoption of the
English act of 1860. At the time of its passage the Supreme and
Exchequer Courts of the Dominion had not been created, and
jurisdietion to try suits by petition against the Crown in right of
the Dominion was given therein to the superior courts of the
several Provinces. In the following session of Parliament the
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establishment of the two federal courts was provided for, and T'he

Petition of Right Act, Canada, 1875, was repealed by 39 Viet.,

¢. 27, which gave jurisdiction in respeet of petitions of right in
Dominion matters to the Exchequer Court.

The last mentioned Act was, in substance, reproduced in
Chapter 136 of The Revised Statutes of Canada. By subsequent
legislation (50-51 Viet. ch. 16) the integrity of this chapter has
been sorely shaken, its provisions in some instances being repealed
and in others bodily transferred to independent Acts. However,
as some important cases have been decided under the Act pre-
vious to the year 1887, it has been considered advisable to print
it entire in this work. It will be found in a subsequent part
hereof, as now embodied in ch. 142 of The Revised Statules of
Canada, 1906.

The following cases of importance have been decided under
39 Viet. e. 27:—Chevrier v.The Queen,4 S. C. R., 1; O'Brien v.
The Queen, 4 S. C. R., 529; The Queen v. Robertson, 6 3. C. R., 52;
The Queen v. Doutre, 6 S. C. R., 342; Belleau v. The Queen, 7
8. C. R., 53; Jones v. The Queen, 7 S. C. R., 570; Tylee v. The
Queen,78.C.R.,6561; Wood v. The Queen,7S.C. R.,634; Isbester
v. The Queen, 7 8. C. R., 696; The Queen v. McFarlane, 78.C. R.,
216; The Queen v. McLeod, 8 8. C. R., 1; The Queen v. MacLean,
8 8. C. R., 210; The Queen v. Smith, 10 8. C. R., 1; Windsor &
Annapolis Ry. Co. v. The Queen, 10 8. C. R., 335; also L. R., 11
A. C., 607, The Queen v. Dunn, 11 8. C. R,, i The Queen v.
McQueen, 16 8. C. R., 1; The Merchants Bank v. The Queen, 1 Ex.
C. R., 1; Clarke v. The Queen, 1 Ex. C. R., 182. Want of space
and the knowledge that the reports of these cases are in the hands

of the profession generally throughout the Dominion induces to
omit a review of them here.

In 1887 the Exchequer Court of Canada was erected into a
tribunal separate and apart from the Supreme Court of Canada.
By sec. 23 of The Exchequer Court Act of that year (which, as
amended by subsequent enactments, now sec. 38, is printed in
full in a later part of this work) it is provided that, “any
“claim against the Crown may be prosecuted by petition of
“right, or may be referred to the court by the Head of the
‘Department in connection with the administration of which
“the claim arises, and if any such claim is so referred no fiat
“shall be given on any petition of right in respect thereof.”

Sections 19, 20 and 21 deal with the exclusive jurisdiction of
the Court; and it is under sub-section (c) of section 21 that the
most important cases have been decided. This clause gives a
remedy to the subject against the Crown for any claim arising
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out of any death orinjury to the person, resulting from the negli-
gence of any officer or servant of the Crown, while acting within
the scope of his duties or employment. The extent to which
the Sovereign's ancient immunity from actions of this character
is affected by such legislation is fully discussed by Mr. Justice
Burbidge in his able judgments in The City of Quebec v. The
Queen, (2 Ex. C. R., 256) and Lavoie v. The Queen, (3 Ex. C. R.,
96). The above cited section has also been discussed in Brady v.
The Queen, (2 Ex. C. R., 273); Gilchrist v. The Queen, (2 Ex.C. R.,
300); Martin v. The Queen, (2 Ex. C. R., 328); Leprohon v. The
Queen, (3 Ex. C. R., 100); Filion v. The Queen, (4 Ex. C. R., 134).
Cases upon other sections of The Exchequer Court Act will be
found in the annotations to the Act in a subsequent part of
this work.
** There would seem to be no doubt that during the period
which elapsed between the date of the establishment of the first
civil courts of justice by Governor Murray, on the 17th of
September, 1764, and the passage of the Quebec Act, 1774, the
remedy by petition of right was open to the subjects of the Crown
within the Province of Quebee in common with all their other
rights and remedies under English law.

In the case of Harvey v. Lord Aylmer, decided in the Court
of King's Bench, at Quebec, in the year 1833, (Stuart’s Rep. p.
542) it was contended by counsel for plaintiff that under the old
law of France, which he submitted, governed such matters in the
Provinee of Quebee, the King was answerable in the Courts for
wrongs of a private nature done to his subjects. The issues in
the case did not call for a consideration of this question, and,
therefore, there was no judicial pronouncement upon it. In
Laporte v. Les Principaux Officiers de I Artillerie (decided on ap-
peal in 1857, see 7 L. C. R., 486) the Superior Court expressed
the opinion that the subject’s remedy against the Crown by peti-
tion of right obtained as well in the Province of Quebec as in
England, and that the plaintiff, being the owner of certain real
property in dispute in that case, might have interrupted prescrip-
tion by the Crown by a petition of right. The real issue in the
case was whether the plaintiff could sustain a petitory action for
the recovery of a tract of land taken and used in the construction
and fortifications of the City of Quebec, and this issue was de-
cided against him. Aylwin, J., one of the judges on appeal, how-
ever, appeared to share the opinion of the judges below respecting
his remedy by petition of right.

In the year 1883 the Legislature of the Province of Quebee
passed a Petition of Right Act, giving the subject a remedy when-
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ever he seeks relief against the Government of the Province in re-
spect of a revendication of moveable or immoveable property, or
a claim for the payment of money on an alleged contract, or for
damages, or otherwise. This Act is now to be found in The
Revised Statutes of the Province of Quebec under Art. 5976.

INTEREST.
It was thought convenient at this place to discuss with some

detail the question of the payment of interest by the Crown in
Canada.

It is now a well established principle that in England
interest, between subject and subject, is allowed by law only
upon mercantile securities, or in those cases where there has
been an express promise to pay interest and where such promise
is to be implied from the usage of trade or other circumstances.
Higgins v. Sargent, 2 B. & C., 349.

In the case of the Algoma Central Railway Co. v. The Queen,

(7 Ex.C.R.,239) (1), decided by the Exchequer Court of Canada,
the Crown having been condemned to repay the sum of $3,500
it_had collected for customs duties, the question arose as to
whether this amount should be so repaid with interest. As
there was no statute authorizing the Court in a case such as this
to allow interest, it was refused. The learned Judge in discussing
this question of interest (7 Ex. C. R. 269) said:—Perhaps in
“‘passing one might point out that in that respect the statute
“law of Canada is not less liberal than that of other countries.
“In England there is no statute allowing interest to be recovered
“in such a case; and in the United States it is expressly enacted
“that no interest shall be allowed on any elaim up to the time
“of the rendition of the judgment by the Court of Claims, unless
““upon a contract expressly stipulating for the payment of interest.
“(Acts of the 3rd of March, 1863, R. 8. U. 8. s. 109; Tillou v.
“The United States, 1 C. Cls. 232).

“It is certain also that there is in the case of the Algoma
“Central Railway Co. no contract on the part of the Crown to
“pay interest. That being so, it only remains to ask the ques-
“tion, whether or not damages in the nature of interest may be
“allowed for the wrongful exaction of the duties, or for the
“wrongful detention of the money. But that obviously cannot

(1). This judgment was reversed on Appeal to the Supreme Court of Canada
(82 8.C. R.277) and the judgment of the Supreme Court affirmed by the Judicial
Committee of the Privy Council (1903, A. C. 478) upon the question of the
interpretation of The Customs Act only.

'
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““be done without making the Crown liable for a wrong done to
‘““the suppliant. And the Crown can in law do no wrong, and for
“the wrongs of its scrvants it is not answerable, unless expressly
““made liable by statute.

“Then with regard to the wrongful detention of money, the
‘“case of The London, Chatham and Dover Railway Co. v. The
“South Eastern Railway Co. ( (1893), L. R. App. Cas. 429) is an
“authority that even as between subject and subject interest
““cannot at common law be given by way of damages for the
““detention of a debt, the law upon the subject, unsatisfactorily
“as it was said to be, having been too long settled to be departed
“from,

“There are, of course, statutes such as the Aets of the
“Parliament of the United Kingdom, 3 & 4 Wm. IV, ¢. 42, ss. 28
“& 29, which make interest or damages in the nature of interest
“recoverable in cases where it was not recoverable at common
“law. The provisions of that Act, either by express re-enactment
““here, or by reason of its application as part of the law of
“England, are in force in most of the Provinces of Canada. 7 Wm,
“4 (U.C)e. 3,8 20,21; C.8 U.C.c.43,8.1,3; R. 8. 0
“(1877) e. 50, ss. 266, 268; R. S. O. (1897) c. 51, ss. 113, 115;
“R.S.N.S.1st 8. ¢ ss.4&5; R.S.N.S. 4!]1\ c. 94, ss. 231
“& 232; 12 Viet. c. 39 (N.B.) ss. 27 & 28; C. 8. (N.B.) ¢. 37,
“gs. 118 & 119; 28 \ iet. (P.E.L) ¢. 6, 8s. 4 & 5.

“The Act in foree in the Province of Ontario goes further
“than the English Act and provides that interest shall be pay-
“able in all cases in which it was payable by law, or in which it
“has been usual for a jury to allow interest. See Michie v.
“Reynolds (24 U. C. Q. B. 303) and MecCullough v. Newlove
“(27 Ont. R. 627). But the rights and prerogatives of the Crown
‘““are not affected by these statutes, it not being provided therein
“that the Crown shall be bound thereby.

“If the action were against the Crown’s officer, he would
“be bound, and his liability to damages in the nature of interest
“would depend upon the law in force in the Province in which
“the cause of action arose; but it is not so with respect to the
“Crown.

“It has been held by the Supreme Court of Massachusetts
“that where taxes, assessed without authority, are recovered
““back, interest may also be recovered. The Boston and Sandwich
“Glass Co. v. The City of Boston (4 Metealfe 181); but the Crown
“stands in this respect in a wholly different position from a civie
““or municipal corporation.

“Then there is a class of cases in which where administration
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“on behalf of the Crown to the estate of a person dying intestate
“without leaving any known next of kin is taken out, and the
“proeeeds are paid into the treasury; if thereafter the next of kin
“obtains a decree in his favour interest is allowed on such pro-
“ceeds. (Turner v. Maule, 18 L. J. Ch. N. 8. 454; Edgar v. Rey-
“nolds, 27 1.. J. Ch. N. 8. 562; Attorney-General and Reynolds v.
“Kohler, 9 H. L. C. 655; Bauer v. Mitford, 3 L. T. N. 8. 575;
“ Partington v. The Attorney-General, 1. R. 4, E. & 1. App. 101).
“But in these cases the action was brought against the Crown’s
“nominee or representative, not against the Crown itself, by
“petition of right. They stand upon a footing of their own and
“cannot be considered as authorities for the proposition that the
“Crown is liable for damages in the nature of interest.
In the case of The Toronto Railway Co. v. The Queen ((1896)
App. Cas. 551) the plaintiff recovered against the Crown the
amount of certain duties of Customs paid under protest and
interest on that amount. But although interest was claimed by
the plaintiff in the statement of claim, the question of the
Crown's liability to pay it was not raised until after the Queen’s
order had been made. Subsequently a petition was presented
praying that the order should be so amended as to make it clear
that the question of interest claimed in the action had not been
concluded but left open to be dealt with by the tribunal below.
The petition was dismissed. Lord Macnaghten is reported, by
the shorthand-writer who took notes of the argument, to have
stated that that question was not presented when the case was
before the Judicial Committee of the Privy Couneil, and that he
could hardly understand the Government, who had wrongly
taken a person’s money, refusing to pay interest upon it; that he
could quite understand that the representatives of the Govern-
ment would not think of arguing such a question, and that he
did not think they ought to. The case cannot, however, be
taken as an authority that the Crown may be condemned to pay
interest, or declared liable therefor in such a case, if the Govern-
ment refuse to pay it out of money available for the purpose, if
any, or to invite Parliament to make provision for its payment in
case no money is so available. That is a question for the Crown’s

advisers, and the responsibility of deciding it rests with them and
not with the Court.

The suppliants having imported, at different times during®
the years 1892-1893, large quantities of steel rails into the port
of Montreal to be used by them as contractors for the construe-
tion of the Montreal Street Railway, the Customs authorities
claimed that the rails were subject to duty, and refused to
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allow them to be taken out of bond until duties, amounting in
the aggregate to the sum of $53,213.54, were paid. The suppliants
paid the same under protest. After the decision by the Judicial
Committee of the Privy Council of the case of The Toronto
Railway Company v. The Queen ((1896) A. C. 55, supra), and
some time in the year 1897, the Customs authorities returned the
amount of the said duties to the suppliants. The suppliants
then claimed that they were entitled to intcrest on the same
during the time it was in the hands of the Crown, and they filed
their petition of right therefor. The Court held (1st), That as
the duties were paid at the port of Montreal, the case had to be
determined by the law of the Province of Quebec; (2ndly), That
on the particular question as to interest at issue in this case the
law of the Provinee of Quebec (Arts. 1047 and 1049 C. C.) is the
same as the laws of the other provinces of the Dominion, and
further, that the Crown is not thereunder liable to pay interest on
the amount of duties illegally exacted under a mistaken construe-

tion placed by the Customs officer upon the Customs Tariff Act.
Wilson v City of Montreal (24 L. C. Jur, 222) approved; (3rdly),
That as the moneys wrongfully collected for duties were repaid {
to the suppliants before the action was brought there was no (
debt on which to allow interest from the commencement of the (
suit. If at the time of the commencement of the action the (
Crown was not liable for the interest claimed, it could not be (
made liable by the institution or commencement of an action. I
Ross et al. v. The King, 7 Ex. C. R. 287; 32 8. C. R. 532. r
This question of interest between subject and subjeet in the (
Province of Quebee is settled by the Civil Code (Arts. 1067 to r
1077) and the jurisprudence thereunder,
No interest will be allowed against the Crown on the amount it
representing the loss of profits resulting ‘rom the breach of a ir
Government contract. The Queen v. McLean, et al., Coutlee’s re
Digest, S. C. 727. Bl
Under the provisions of sec. 48 of The Exchequer Court Act ul
(R. 8., 1906, ch. 140) the Court, in adjudicating upon any claim e
arising out of any contract in writing, must decide in accordance th
with the stipulations of such contract and must not allow interest ju
on any sum of money due the claimant, in the absence of any ju
contract in writing stipulating for the payment of such interest
sor of a statute providing in such a case for the payment of interest wi
it by the Crown. Es
| Then section 31 of The Expropriation Act (Ch. 143, R. 8., 10
l 1906) provides for the payment of interest by the Crown on the —(

Compensation money, at the rate of 5 per cent. from the time the
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land was acquired, taken or injuriously affected to the date when
the judgment is given; provided no delay in the final determina-
tion of any such matter is attributable in whole or in part to any
person entitled to such compensation money.

With reference to interest payable after judgment, sec. 53
of The Exchequer Court Act, (Ch. 140 R. 8., 1906) provides that
the Minister of Finance may allow and pay, to any person
entitled by judgment of the Court to any moneys or costs, in-
terest thereon at a rate not exceeding four per cent. from the date
of such judgment until such moneys or costs are paid.

The practice followed by the Department in this respect is
to allow interest upon judgments at the rate of four per cent.
from the date of the judgment until payment; unless the Deputy
Minister of Justice report undue delay on the part of the claimant
in prosecuting his elaim, or when there has been undue delay in
any other proceedings and when there have been circumstances
in the case which would justify the Crown in refusing to pay
interest on the judgment.

Mr. Justice Taschereau, sitting on Appeal from the Award
of the Official Arbitrators and acting as Judge of the Exchequer
Court prior to 50-51 Viet. ch. 16, decided, in re Paradis v. The
Queen, (1 Ex. C. R. 191) that under the law of the Province of
Quebece, where interest has been allowed on an Award by the
Official Arbitrators (1) a claim for loss of profits or rent cannot
be entertained by the Court of Appeal, as such interest must be
regarded as representing the profits. Re Fouché-Lepelletier,
(Dal. 84, 3. 69) and re Pechwerty (Dal. 84-5, 485, No. 42) refer-
red to.

The case of St. Louis v. The Queen (25 8. C. R. 665) is author-
ity for allowing interest, from the date of the Petition of Right
in cases arising in the Province of Quebec, upon the balance
remaining unpaid under a contract between the Crown and the
suppliant. This would imply that interest would be allowed
until payment and would thus appear to somewhat clash and
conflict with see, 53 of The Exchequer Court Act, which provides
that the Minister of Finance may allow and pay interest after
judgment at the rate of four per cent. from the date of such
judgment.

This decision of St. Louis v. The Queen (25 S. C. R. 665)
was adopted and followed, with some modification, by the
Exchequer Court in the case of Lainé v. The Queen (5 Ex C. R.
103) where interest was a'lowed from the time the petition of

(1). The Act respecting the Official Arbitrators, ch. 40 of the R. & C., has been
repealed by 50-51 Vict. ch. 16.
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right was left at the office of the Secretary of State, as provided
by sec. 4, ch. 142 R. 8., 1906, and not until payment but to the
date of the judgment. (Sec. 53, ch. 140 R. 8., 1906).

As a petition of right might be antedated and bear the
date of a year or so before it is actually left with the Secretary
of State, moreover, as the latter step is the first one contem-
plated by The Petition of Right Act and as it is in accordance
with the practice of the Provinee of Quebee, where under similar
circumstances, interest is allowed from the date of the service
of the writ of summons, it would appear that the course adopted
in the Lainé case is the more reasonable and more in accordance
with the spirit of the law.

Interest is also payable by the Crown on a balance due for
goods sold and delivered under contract, from the date of filing
of the Reference of the Claim in the Exchequer Court. Henderson
v. The Queen, 6 Ex. C. R. 39.

In a case of forfeiture under a contract for the construction
of a publie work, where the contractor was not allowed interest
upon the value of the plant taken, it was held that he was not
to be charged with interest upon the balance of the purchase
price of a portion of .the plant which, with his consent, the Crown
had subsequently paid. Stewart v. The Queen, 7 Ex. C. R. 55.

And the case of The Algoma Central Ry. Co. v. The King,
(7 Ex. C. R. 239) is further authority that the Crown is not
liable to pay interest except upon contract therefor, or when its
liability therefor is fixed by statute.

In the case of Beach v. The King (9 Ex. C. R. 289, confirmed
onappeal 37 8. C. R. 259) interest was allowed against the Crown
on the amount of damage recovered by the suppliant for the
permanent stoppage of water supply enjoyed by him under a
lease from the Crown.

The rule is now well established that no interest is allowable
against the Crown, except when made payable by statute or by
contract. This principle has been discussed and decided by the
Chancery Division of the High Court of Justice in England in the
case of re Gosman, L. R.17,¢h. D. 771; 50 L. J.,Ch 624; 45 L. T
267; 29 W. R. 793. See also Dunn v. The King, Coutlee’s Digest,
8. C. 729.

Although interest is not allowable against the Crown, with
the exception of the class of cases above mentioned, it is clear
that the Crown may recover interest against the subject in all
cases in which interest is made payable between subject and
subject. The Queen v. The Grand Trunk Railway Co., 2 Ex. C. R.
132.
a
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THE EXCHEQUER COURT ACT.
R. 8., 1900.
Crar. 140.

An Act respecting The Exchequer Court of Canada.

This A¢t came into force on the 31st January, 1907.

The different statutes dealing with the constitution of the Exchequer
Court, since its origin up to the passing of 50-51 Vict,, ch. 16, are as fol-
lows, viz

(1). The Supreme and Exchequer Court Act (38 Vict, ch. 11) by which
a Court of Exchequer was first established in Canada

(2). An Ac’ io make further provision in regard to the Supreme Court
and the Exchequer Count, of Canada, (39 Vict. ch. 26).

(3). An Act to amend the Act to make further provision in regard to the
Supreme and Exchequer Courts, (40 Vict, ch. 22),

(4). The Supreme Court Amendment Act of 1879, (42 Vict, ch. 39).

(5). The Supreme and Exchequer Court Amendment Act, 1880, (43 Vict.
ch. 34).

(6). The Supreme and Exchequer Courts Act (R. 8. C. ch. 135), by
which the above mentioned Acts were repealed and consolidated within
the meaning of section 8 of 49 Vict, ch. 6.

The introduction of The Exchequer Court Act (50-51 Vict. ch. 16) marks
a new era in the history of the court. The Act, 50-51 Vict. ch. 16, came
into force on the 1st day of October, 1887, under the provisicns of section
60 thereof, by the issue of a proclamation bearing the same date and
published in the Canada Gazette on the same day. By the passing of this
Act the court was entirely re-organized and its jurisdiction materially
enlarged. An important change made by this statute was the taking away
from the Judges of the Supreme Court of Canada all original Exchequer
Court jurisdiction and the transferring of the same to one single judge,
called the Judge of the Exchequer Court of Canada, duly appointed under
the Act; the Court from that period constituted a tribunal entirely
distinct from that of the Supreme Court of Canada.

The Exchequer Court Act (50-51 Vict. ch. 16) has been amended by
the following Acts, viz, :-

(1). By 52 Vict. ch. 38, The effect of this Act, stated in a summary
way, has been to enlarge the scope and the nature of the References to the
registrar or other officers of the court; to allow the court to call in the aid
of Assessors, when it thinks expedient to do so and to give the judge larger
and more definite powers in respect of making Rules of Court as well in
connection with The Exchequer Court Act as with any Act giving jurisdic-
tion to the Court. The Act further provides for undertakings to be given
by the Crown in cases of expropriation, the effect being to materially
reduce the compensation in such cases, and finally makes provision for the
payment by the Crown of interest after judgment.

(2). By 53 Vict. ch. 35, which was passed to make better provisions in
respect of appeals from this court to the Supreme Court of Canada.

(3). By 54-55 Vict. ch. 26. By this Act the jurisdiction respecting
patents of invention, copyrights, trade-marks and industrial designs,
patents of public lands and interpleaders in certain cases, is given to the
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Exchequer Court. The same Act deals also with certain considerations to
be taken into account in expropriation matters, and finally makes pro-
vision for appeals to the Supreme Court of Canada with regard to the
subject matter of the Act and determines upon what part of the Supreme
Court list an Exchequer Court appeal shall be entered

(4). By 62-63 Vic. ch. 44, the Court is given jurisdiction as to railway
debts. However, by 62-63 Vict. ch. 45, the operation of the Act 62-63
Vict. ch. 44 was suspended until 1st August, 1900

(5). By 2 Ed.VIIch. 8. This Act deals with the salary of the Registrar,
enlarges the scope of the appeals to the Supreme Court with respect to

judgments upon any den‘urrer,—provides for services upon a defendent
beyond the jurisdiction of the Court and finally allows certain appeals by
the Crown when the amount in controversy in any one case does not
exceed $500

(6). By 3 Ed. VII ch. 21, the Exchequer Court is given jurisdiction
as regards any railway not wholly within one province, or as regards any
section of a railway not wholly within one province, or as regards any
railway otherwise subject to the legislative authority of the Parliament
of Canada

(7). By 3 Ed. VII ch. 29, provision is made respecting the pension
of the Judge of the Exchequer Court

(8). By 4-5 Ed. VII ch. 47, the judge’s salary is made $8,000, and
provision is made with respect to his travelling expenses

(9). By 6 Ed. VII ch. 11, the Act is amended by adding to sec. 51 a
sub-section determis ing when a judgment shall be deemed final

(10). By the Revised Statutes of Canada, 1906

(11). By 6-7 Ed. VII ch. 15, the salary of the Registrar is increased.

(12). By 7-8 Ed. VII ch. 27, provision is made in cases of illness or
absence of the judge, etc., and furthor for the appointment of a judge
pro hac vice. The Act also makes provision for giving the Registrar
jurisdiction of judge in Chambers.

SUMMARY OF TITLES
Short title, s. 1. Barristers, &c., s. 16
Interpretation, s. 2 Attorneys, &c., s. 17.
Officers of Court, s. 18.
Jurisdiction, original, s. 19,

Exchequer Court continued, s. 3

Constitution of Court, s, 4,

Who may be appointed Judge, s.5. s. 20.

Judge to hold no other office, s. 6. e @ s. 21.

Residence of Judge, s. 7. Claims of heirs to land, s. 21

Substitute in case of illness or ab- Effect of letters-patent to land,
sence, s, 8. s. 22,

Judge pro hac wice, his oath of Jurisdiction, patents, etc., s. 23.
office, s. 8, ss. 2 and 3. o interpleader, s. 24.

Powers of temporary Judge to Court substituted for C(fficial

conclude trial, s. 8, ss, 4.
If Judge be interested, s. 9.
Term of Office, s. 10,
Oath of Office, s. 11.
By whom administered, s. 12,
Registrar and other officers, s. 13.
Civil Service Act apply, s. 14.
Official Referees, s. 15.

Referees, s. 25.
Jurisdiction, Railway debts, 5. 26,
When Railway Co. insolvent, s. 27,
Jurisdiction, concurrent, s. 28.
Central Ontario Ry. not affected,

s. 29.

Pending proceedings under 62-63
V., c. 44, 5. 30.
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Jurisdiction, concurrent original,
s 31,
Countroversies between Dominion
and Provinces, s. 32,
Prescription of actions, s. 33.
* respecting Crown of-
ficers, s. 34
Sittings of Court, s. 35
Procedure, s. 36.

how regulated, s. 37
Petition of Right, Reference, s. 38
Reference to Official
s. 39.

Referees,

No jury, s. 40

Trial, place, evidence, s. 41

Reference to Registrar, &c., s. 42

Evidence by shorthand, s. 43

Security for costs, s. 44

Tender, s. 45.

No depogit by Crown, s. 46

Rules adjudicating upon claims,
s. 47.

Stipulations of contract govern,
s. 48.

No clause comminatory, s. 49.

Set-off advantage, et . 50.

Effect of payment, s. 51

Judgment bar further claim, s. 52

Interest upon judgments, s. 53.

Execution, s. 54

Provincial law as to custody, s. 55.

Writs of Execution to be executed
under Provincial Laws, s. 56.

Claims to property seized, how
disposed of, s. 57.

Sheriffs' and Coroners' fees, s. 58.

Evidence, Oath, s. 59.

L Commissioners, s. 60.

Affidavits out of Can-
ada, s. 61

No proof required of
signature, etc., s. 62,

informality no objec-
tion, s. 63.

examinations generally,
s, 64,

duty of examiner, s. 65.

COURT ACT 99
Evidence, further examination
may be ordered, 5.66.
notice to adverse party,
s. 67,
neglect or refusal to
attend, contempt, s.
68.
effect of consent of par-
ties, s. 69,
return of examination
taken in Canada, s.
70.
return of examination
taken out of Canada,
s. 71.
reading of examination,
8. 713,
Process runs throughout Canada,
s. 73.
directed to Sheriff, etc., s.
74.
service out of juritdiction,
s 75,
Recognizances, s. 76.
Enforcement of orders, s. 77,
No attachment of body for debt,
8. 78.
Payment of moneys or costs under
judgment, s. 79.
Court fees, s. 80.
Reasons for judgment to be filed,
s. 81,
Appeals when amount above $500,
s. 82,
when amount below $500,
s. 83.
on behalf of Crown when
{ amount does not ex-
ceed $500, s. 84,
Crown need not make de-
posit, s. 85.
how entered on list, s, 86.
Rules of Court, may be made, s. 87.
Rules of Court, Registrar may be
empowered to exercise juris-
diction of Judge in Chambers,
s 87.
Rules, effect of, copies to be sent
Parliament, etc., s. 88,

Suort TiTLE.

This Act may be cited as the Exchequer Court Act.
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INTERPRETATION,
Exchequer Court —Supreme Court—The Crown—Public Lands—
Letters Patent -Patent —Original Claimant— Witness.

2. In this Act, unless the context otherwise requires,

(a) 'the Exchequer Court’ or ‘the Court’ means the Exche-
quer Court of Canada;

(h) ‘the Supreme Court’ means the Supreme Court of
Canada;

(¢) “the Crown' mears the Crown in the right or interest of
the Dominion of Canada;

(d) ‘public lands’ extends to and includes Dominion lands,
Ordnance or Admiralty lands, Indian lands and all other
lands which are the property of Canada or which the
Government of Canada has power to dispose of

(e) ‘letters patent' or ‘patent,” when used with respect to
public lands, includes any instrument by which such
lands or any interest therein may be granted or conveyed;

(/) ‘original claimant’ means the person from whom title
must be traced in order to establish a right or claim to
letters patent for the lands in question;

(g) ‘witness' means a person, whether a party or not, to
be examined under this Act. R.S., c¢. 135, . 96; 50-51 V.,
c. 16,s.1; 54-55 V., c. 26,s8s, 2 and §

Constiturion ofF CouRrrT.
Exchequer Court continued.

3. The Court now existing under the name of the Exche-
quer Court of Canada is hereby continued under such name, and
shall continue to be a court of record. 50-51 V., ¢. 16, s, 2

T'his court was established under the provisions of section 101 of The
British North America Act, 1867, which vested in the Dominion Parliament
the right to establish courts for the better administration of the laws of
Canada

I'he Exchequer Court Act, as it now exists, in a large measure consists
of legislation taken respective]y from chapters 40, 135 and 136 of The
Revised Statutes of Canada (1886), as well as from some provisions of the
Revised Statutes of the United States, with necessary modifications,
and while some legislation is entirely new, some has also been borrowed
from England, as for instance the jurisdiction given to the Court in
Railway matters, dealing with the sale of insolvent railways and Schemes
of Arrangement under The Railway Act. The latter was taken from
30-31 Vict. (Imp.) ch. exxvi, sections 6 and following

Constitution of Court.

4. The Exchequer Court shall consist of one judge, who
shall be appointed by the Governor in Council by letters patent
under the Great Seal. 50-51 V., ¢. 16, s. 3.
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Who may be Appointed Judge.

6. Any person may be appointed a judge of the Court who
is or has been a judge of a superior or county court of any of
the provinces of Canaaa, or a barrister or advocate of at least
ten years' standing at the bar of any of the said provinces.
50-51 V., c. 16, s. 3.

To hold no other Office.

6. The Judge of the Court shall not hold any other office
of emolument, either under the Government of Canada or
urder the Government of any province of Canada. 50-51 V.,
0. 16, 8. 3.

See also sec. 33 of ch. 138, R. S., 1906,

Residence.

7. The Judge of the Court shall reside at Ottawa or within
five miles thereof. 50-51 V., c. 16,s. 3.

Substitute in case of Illness or Absence—Judge pro hac vice in
case of Interest, etc.—Oath of Office Powers of Temporary
Judge to conclude Trial, etc.

[8. In case of the illness of the Judge of the Court, or if the
Judge has leave of absence, the Governor in Council may specially
appoint any person having the qualifications hereinbefore men-
tioned to discharge the duties of the Judge during his illness or
leave of absence, and the person so appointed shall, during
the period aforesaid, have all the powers incident to the office
of the Judge of the Court.

*2. If the Judge of the Court—

‘“(a) is interested in any cause or matter, or is disqualified
by kinship to any party, or '

**(b) has been professionally engaged in any cause or matter
as counsel or solicitor for any party previously to his ap-
pointment to the office of judge, and considers himself
thereby incapacitated from sitting or adjudicating therein,
or

() has other judicial duties which make it impossible for

him to hear, without undue delay, any cause or matter,

the Governor in Council may, upon the written application of

the Judge, setting out such impediment, appoint any other

person having the qualifications hereinbefore mentioned to act
as judge pro hac vice in relation to any such cause or matter,

“3. Every such temporary judge, or judge pro hac vice, shall

be sworn to the faithful performance of the duties of his office.

“4, Any judge temporarily appointed to discharge the

duties of the Judge may notwithstanding the expiry of the term of

his appointment, or the happening of any event upon which

hisfappointment terminates, proceed with and conclude the

trial or hearing at that time actually pending before him of
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any cause, matter or proceeding, and pronounce judgment
therein, and may likewise pronounce judgment in any cause,
matter or proceeding previous'y heard by him and then under
consideration or reserved; anc any such trial, hearing or judg-
ment shall have the same validity and effect as if heard or
pronounced luring the said term or previously to the happening
of the said event.”)

By section 1 of ch. 27, 7-8 Ed. VII, sections 8 and 9 of The Exchequer
Court, as enacted in ch. 140, R. 8., 1906, were repealed and the foregoing
section 8 substituted therefor,

9. Repealed by ch. 27 of 7-8 Ed, VII.

Term of Office.

10. The Judge of the Court shall hold office during good
behaviour, but shall be removable by the Governor General on
address of the Senate and House of Commons. 50-51 V., c. 16,
s 4

For the salary, travelling nlln\\ ance and superannuation of the Judge
of the Exchequer Court see sections §, 18, 19 and seq. of ch. 138, R. S., 1906,

Oath of Office.

11. The Judge of the Exchequer Court shall, previously
to entering upon the duties of his office as such judge, take an
oath in the form following:

k! , do solemnly and sincerely promise and
swear that I will duly and faithfully, and to the best of my
skill and knowledge, execute the powers and trusts reposed in
me as Judge of the hequer Court of Canada. So help me
God.’ 50-51 V. c. 16,s. 7.

By Whom Administered.

12. Such oath shall be administered before the Governor
General or the person administering the Government of Canada,
or such person or persons as he appoints. 50-51 V., c. 16, s. 8,

Registrar—Other Officers—Salary of present Registrar.

[13. The Governor in Council may, by an instrument under
the Great Seal, appoint a fit and proper person, being a barrister
of at least five years’ standing, to be the registrar of the Ex-
chequer Court; and such registrar shall hold office during
pleasure, shall reside and keep an office at the City of Ottawa,
and shall be paid upon appointment a salary of two thousand
five hundred dollars per annum, with an annual increase there-
after of one hundred dollars up to a maximum of three thousand
dollars per annum,

2. The Governor in Council may, from time to time,
appoint such other clerks, stenographers and servants of the
Exchequer Court as are necessary, all of whom shall hold office
during pleasure and be paid such salaries as the Governor in
Council determines.”

su
SO
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2. The salary of the present registrar of the Exchequer
Court, so long as he remains in office, shall be the maximum
salary of the office, as*authorized by the said section 13 as hereby
enacted.]

By section 1 of 6-7 Ed. VII, section 13th of The Exchequer Court Act,
as enacted in ch. 40, R. S., 1906, has been repealed and the foregoing
section 13th substituted therefor, The classification and salary of the
officers of the Court are now regulated by the new Civil Service Act.

R. S, cc. 16 and 17 to Apply.

14. The provisions of the Civil ServicefAct and of the
Civil Service Superannuation and Retirement Act shall, so far
as applicable, extend and apply to such registrar, clerks, steno-
graphers and servants at the seat of Government. 50-51 V.,
c. 16, s. 10.

The Civil Service Act referred to in this section has been repealed
and the Act 7-8 Ed. VII, ch. 15, substituted therefor

Official Referees.

16. The Governor in Council may appoint official referees
of the Exchequer Court, not exceeding three in number, who
shall perform such duties as the Exchequer Court by general or
special rules or orders directs, and who shall be paid such fees
and travelling allowances as the Governor in Council prescribes.
50-51 V., c. 16, s. 11,

The office of '‘Official Arbitrator,” under ch. 40, R.5.C., 1886, has
become obsolete by virtue of the repeal of that Act; but the incumbents
of the office, who have since all died, were, at the time of such repeal,
created 'Official Refere of the Court by sec. 11 of 50-51 Vic,, ch. 16
and under that section were charged with the periormance of such duties
as the Court, by general or special rules or orders, might direct. No
such rules or orders were ever made, and the business of the Court, as at
present administered, does not call for the assistance of official referees.

BARRISTERS AND ATTORNEYS.

Barristers, Advocates and Counsel.

16. All persons who are barristers or advocates in any of
the provinces, may practise as barristers, advocates and counsel
in the Exchequer Court. 50-51 V., c. 16, s. 12.

Attorneys or Solicitors.

17. All persons who are attorneys or solicitors of the
superior courts in any of the provinces, may practise as attorneys,
solicitors and proctors in the Exchequer Court. 50-51 V.. c. 16,
s. 13.

To be Officers of the Court.

18. All persons who may practise as barristers, advocates,
attorneys, solicitors or proctors in the Exchequer Court, shall
be officers of such Court. 50-51 V., c. 16, s. 14.
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Exclusive Original Jurisdiction of the Court.

19 I'he Exchequer Court shall have exclusive original
jurisdiction in all cases in which demand is made or relief
sought in respect of any matter which might, in England, be
the subject of a suit or action against the Crown, and for
greater certainty, but not so as to restrict the generality of the
foregoing terms, it shall have exclusive original jurisdiction
in all cases in which the land, goods or monev of the subiject
are in the possession of the Crown, or in which the claim arises

out of a contract entered into by or on behalf of the Crown
50-51 V., c. 16 15
ocedure relating to petition of right in England is

>etit Right Act, 1860, (23-24 Vict. (U.K.) ch

contained in that

34 Section 18 thereof provides, however, that nothing
Act shall prevent a suppliant from proceeding as before the passing of the
5AME T'he Act regulates the practice 1t not the law; and therefore the

tablished prior to the passing of that statute has not been

jurisprud
interfered with by this new legislatio:

In view of the above section (sec. 19 of ch. 140 R. 8., 1906), giving the
court exclusive original jurisdiction in all cases in which demand is made

or relief sought in respect of any matter which might in England be the




C
15 ha ( rht 1t ed 1 the ( 1 (4
1 those i hich cert 1! 1
tatu € 1 ecute
63 of tl me k, ! I hat I} ry
uppliant ba hi 11
of right will not t
which it can | ula i
igainst the Cro it v
lered a lait lat in
h it has, cc lere -
f the remedy 1 li he
r from the earlic of some of
on the subject I tl t
seq
JURISPRUDENCE
1. A petition of right has been held the courts to lie against the
Crown in the following ca
(a). For the restitution of real propert the pos ion of the Cr \
Feather v. The Queen, 6 B & S, 294
(b). For the recovery of an incorporeal hereditar m the Cre
James v. The Queen, L. R, 17 Eq 502
(¢). For the recovery of specific chattel, or the value thercof, if it had
been converted to the King's use I'obin Fhe Q m, 16 C. B. N. S 8:
Feather I'he Queen, 6 B & S, 257
(d). For the recovery of money due upon a legacy under the will of a
former sovereign, where the personal estate of the latter i 1 the present
King's hands. Rywves v. The Duke of Wellington, 9 Bea Ellis v. Earl

Gray, 6 Sim, 220

(¢). For the recovery of money paid by mistake for stamp duty on tl

probate of a will. Executors of Percival v. The Queen, 38 L. J. (Ex.)

(f). For the recovery of accumulated rents of property which
default of next of kin had passed into the hands of the Crow I
Gosman, L. R. 15, Ch. D. 67; this case also dealt with the questio
interest agaizst the Crown. See Introduction p. 87
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(g). For the recovery of a civil servant's salary. Birke The Queen,

T'imes, 20th May, 1869

(h). Forbreach of contract resulting in unliquidated damages. Thomas
v. The Queen, L. R, 10 Q. B. 31

Feather v. The

Co. v. The Queen, and

(7). Generally, for damage rt
n, 6 B &S 294; Windsor & Ann
Western Counties Ry. Co., L. R

The Queen, L. R. 1 Q. B. 186; Tobin 1
k v. The Queen, Times, March 22

8. 607; Churchward v
en, 16 C. B., (N.S)) 310;
De Dohsé v. The Queen,

T'imes, Nov th, 1886, Eyrev. The Queen, Times, June 8th, 1886; Thomas
Fhe Queen, L. R. 10 Q. B. 31; Farnell v. Bowman, 12 App. Cas. 649;
The Attorney-General of Straits Settlement v. Wemyss, 13 App. Cas. 192
T'his 1 se i 1so authority for the recovery of damages arising upon
tort ler the laws of that Colo
(f). For the re v of cou e Joutr he Queen, 6 S, C. R

(k) r breach of contract d for the amount of extra work done
mder tr I r Q GRS
( P reach of ract 1 t lia t and
mental printin M cLear he Q n, 88S. C. R, 210
" For the loss of fishing privileges in a rive 1 license from
the Minister Marine and Fisherie Robertson T'h n,68S.C. R.52
For the land 1 ac nu ind profits
hile in the Crow 1 ylec Il S. C. R. 651
(o0 For the restitution of goods improperly seized by officers of the
Crown for alleged payment « land revenue toll Merchants Bank
The Queen, 1 Ex. C. R, 1
(r I th vhether such breacl ed by
he acts or omi ificial Windsor polis Ry
( T'he Quec
(@). For t inder sec. 29 of 7 Viet. ch. 2
McQueen T he 1
2. Petition w loss from injury to property Since

1887, when 77 t was | ed, a petition of right will

lie for damag m an injury to property on a public

work resulting f gence of an officer of the Crown acting with-

in the scope of his duty; the subject's remedy being before that date limited
to a submission of his claim to the Official Arbitrators, with, in certain
t, and thence to the

cases after 1879, an appeal to the Exchequer (

Supreme Court of Canada. City of Quebec v. The Queen, 3 Ex. C. R, 164;
24 S, C, R. 420

Liability \ petition of right will

lie against the Crow inder sec t. ch. 16, for the death or
injury to the person or to property on any public work, resulting from the

wce of any officer or servant of the Crown while acting within the

scope of his duties or employment. Filion v. The Queen, 4 Ex. C. R. 134;
City of Quebec v. The Queen, 2 Ex. C. R. 252; 24 S, C. R. 482, both
judgments were affirmed on appeal to the Supreme Court of Canada

Martial v. The Queen, 3 Ex. C. R. 118

Warranty—Sale of Personal Chattels

{. Petition of Right—Breach

Quare: Will an action by petition or on reference lie in the Exchequer
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Court against the Crown for unliquidated damages for breach of warranty
implied in a sale of personal chattels? Saint Catharines Milling & Lumber
Co. v. The Queen, 2 Ex. C. R. 202.

5. Petition of Right—Injury to Goods or Awimals on Government
Railway.—A petition of right will lie for the recovery of damages resulting
from the loss or injury to goods or animals carried by a Government
railway, occasioned by the negligence of the persons in charge of the train.
Lavoie v. The Queen, 3 Ex. C. R. 96.

6. Petition of Right—Animal killed on 1. C. Ry.—Liability of Crown.—
A petition of right will lie against the Crown, under R. 8. C. ch. 38, sec.
23 and 50-51 Vict., ch. 16, sec. 16 (¢), for the recovery of damages resulting
from the loss of an animal killed on the 1. C. Ry., occasioned by the
negligence of the engineer of the train. Gilchrist v. The Queen, 2 Ex. C. R,
300

7. Injurious affection of land—Erosion—Acceleration by public work
Damages— Jurisdiction of official arbitrators—Transference to Exchequer
Court.—Such jurisdiction as the official arbitrators were empowered to
exercise in respect of any claim for alleged direct or consequent damages
to property arising out of anything done by the Government of Canada,
under section 1 of 33 Vict,, c. 23, and also in respect of any claim for
alleged direct or consequent damage to property arising from the con-
struction or connected with the execution of any public work under sec. 34
of 31 Vict,, ¢. 12, was, in substance, transferred to the Exchequer Court
by the provisions of sections 16, 58 and 59 of 50-51 Vict,, ¢. 16. Where
the erosion of land arising from the natural action of the waters of a river
was accelerated and increased by certain works erected in the river, and
some dredging done therein, by the Crown,—it was held that a
Petition of Right would lie for damages for the acceleration and increase
of such erosion. Graham v. The King, 8 Ex. C. R. 331

8. Petition of Right—Contract.—A petition of right will lie for a breach

of contract resulting in unliquidated damages. Thomas v. The Queen,
L. R. 10 Q. B. 31; Banker's Case, 14 How, St. Tr. 1.

9. Damages—Unsafe crossing.—A petition of right will lie against
the Crown under sec. 16 of The Exchequer Court Act for the loss of a horse
caused by the unsafe condition of the crossing over the P. E. 1. Ry. tracks
in the Town of Georgetown, resulting from the negligence of the officers
and servants of the Crown while acting within the scope of their duties
and employment. Byrne v. The King. January 9th, 1906.

10. Petition of Right—International Law-—Annexation—Liabilities of
Conquered State—Creditor's Rights against Congueror, Act of State—
Jurisdiction of Municipal Courts.—A petition of right alleged that, be-
fore the outbreak of war between the late South African Republic and
Great Britain, gold, the produce of a mine in the Republic owned by the
suppliants, had been taken from the suppliants by officials acting on
behalf of the Government of the Republic; that the Government by the
laws of the Republic was liable to return the gold or its value to the
suppliants; and that by reason of the conquest and annexation of the
territories of the Republic by Her late Majesty the obligation of the
Government of the Republic towards the suppliants in respect of the gold
was now binding upon His Majesty the King. And it was held on demurrer,
that the petition disclosed no right on the part of the suppliants which
could be enforced against His Majesty in any municipal court.
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There is no principle of international law by which, after annexation
able, in the absence

ring State becomes

red territory, the conqu
stipulation to the contrary, to discharge financial liabilities of
West Rand

ol con«

of expre
the conquered State incurred before the outbreak of war.
Central Gold Mining Co. v. The King, (1905), 2 K. B, 391.

11. A petition of right will not lie against the Crown in the following
cases:—

(a). To enforce a contract between the Crown and an officer of its
military service. Mitchell v. The Queen, 6 Times L. R. 181; (1896) 1
Q. B. 121

(b). To recover a per
ers of the Treasury have, under the Acts regulating the superannuation
allowances of the civil service, decided adversely to such action. Cooper
The Queen, 14 Ch. D. 311; 49 L. J. Ch. 490

(¢). For an inquiry into the circumstances attending the dismissal of
Inre Tufnell, 3 Ch, D. 164; 45 L. J. Ch. 731.
Clarke v. The

sion from the Government after the Commission-

an officer from the army

(d). To compel the Crown to grant a patent of lands
Queen, 1 Ex. C. R, 182

(¢). For tort or for a claim based upon an alleged fraud importing to
the Crown fraudulent misconduct of its servants. Jones v. The Queen,
7 8. C. R. 570

(f). For damages occasioned by the negligence of the Crown's servant
to the property of an individual using a public work. McFarlane v. The
Queen, 7 8. C. R. 216; Tobin v. The Queen, 16 C. B. (N.S.) 310; but now
see City of Quebec v. The Queen, 2 Ex. C. R. 252 and Filion v. The Queen,
4 Ex. C. R. 134; 24 8. C. R. 482

(g). For damages resulting from the negligence of the Crown’s servants
McLeod v. The Queen, 8 S, C. R. 1; but now

on a Government railway
300, and Lavoie v. The Queen, 3 Ex

see Gilchrist v. The Queen, 2 Ex. C. R
C. R. 96.

(h). For the breach of an executory contract which is not made in
conformity with statutory requirements. Wood v. The Queen, 7 8. C. R.
634.

(¢). For damages for the destruction of a house by fire arising from
the negligence of the servants of the Crown. Lord Canterbury v. The
Queen, 12 L. J., Ch. 281

(j). For the wrongful acts of a naval officer employed in the sup-
pression of the Slave Trade. Tobin v. The Queen, 33 L. J., C. P. 199.

(k). For damages for an alleged infringement by the Lords of the
Admiralty of a patent of invention granted to the suppliant by the Crown.
Feather v. The Queen, 6 B. & S. 257

(/). For damages arising upon torts in general s supra and
The Queen v. McFarlane, 7 Can. S. C. R. 216; McLeod v. The Queen, 8
S. C. R. 1; City of Quebec v. The Queen, 2 Ex. C, R. 252. For American
cases see Langford v. The United States, 101 U. §. R. 341,

(m). For injuries sustained by one who falls upon a step of a public
building (Post Office) by reason of ice which had formed there and which
the caretaker of the building, employed by the Minister of Public Works:
Leprohon v. The

See cz

had failed to remove or to cover with sand or ashes.
Queen, 4 Ex. C. R. 100.
(n). For salvage services rendered to a steamship belonging to the

Dominion Government. Couette v. The Queen, 3 Ex. C. R. 82; see Nos. 31

and 33 hereof.




EXCHEQUER COURT ACT. 109

(0). For the recovery of the value of goods stolen while in a Custom
examining warehouse; the subject has however his recourse against the
officer through whose personal act or negligence the loss happens. Corse
v. The Queen, 3 Ex. C. R. 13; see also Bergeron v. Gélina, Q. R. 15, S. C. 346.

(p). For unliquidated damages for a trespass. Tobin v. The Queen,
16 C. B. (N.S.) 310; 33 L. J. C. P. 199,

(¢). For municipal taxes assessed upon real property belonging to the
Dominion of Canada. City of Quebec v. The Queen, 2 Ex. C. R. 450;
Quirt v. The Queen, 19 Can, S. C. R. 510

(r). For interest on the amount found in favour of a suppliant for loss
of profits resulting from the breagh of a Government contract. The Queen
v. McLean, Cassels' Digest p. 399,

12. Crown—Common Carrier—Liability.—The Crown is not a com-
mon carrier and a petition of right against it as such will not lie. McFar-
lane v. The Queen, 7 S. C. R. 216; McLeod v. The Queen, 8 S. C. R. 1; but
see Farnell v, Bowman, 12 App. Cas. 649 and Lavoie v. The Queen, 3 Ex.
C. R. 96.

13. Petition of Right—Evidence—Ommia presumunter comtra spo-
liatorem.—A question having arisen as to the correctness of certain pay-
lists or accounts forming the basis of the suppliant’s claim and, moreover,
a Commission having been appointed to inquire into the manner in which
the works in connection therewith had been carried on, it being likely
that the question of the correctness of such pay-lists or accounts would
be brought before such Commission, the suppliant saw fit to burn his
time-books and all the original papers and materials from which his
accounts had been prepared and the Exchequer Court held that the fair
presumption from the destruction of such books and materials was that
if they had been accessible they would have shown that the accounts were
not true accounts,

This decision was reversed by the Supreme Court of Canada upon the
grounds that fhe evidence did not disclose any fraud or intention to
prevent inquiry; that all that could have been proved by what was de-
stroyed had been supplied by other evidence and that the maxim omnia
presumunter contra spoliatorem did not apply to the case. St. Lowis v. The
Queen, 4 Ex. C. R, 185; 25 8. C. R. 649.

14, Action for return of moneys paid by mistake—Legal process—
Recovery—Demurrer—The suppliant brought his petition of right to
recover from the Crown the sum of $190 which he alleged he had paid
under mistake to the Crown in settlement of an information of intrusion
in respect of certain lands occupied by him. He also claimed $500.00 for
damages for the loss he alleged resulted to him on the sale of said lands
by reason of the proceedings taken against him by the Crown. Upon
demurrer to the petition, it was held that the suppliant’s petition dis-
closed no right of action against the Crown, and that the demurrer should
be allowed. Moore v. The Vestry of Fulham ([1895] 1 Q. B. 399) followed.
Paget v. The King, 7 Ex. C. R. 50.

15. Petition of Right—Damage to lands—Subsidence—Release of
claim—Liability—Wamt of repairs to property by owner.—In connection
with the work of affording better terminal facilities for the Intercolonial
Railway at the port of St. John, N.B., the Dominion Government acquired
a portion of the suppliant's land and a wharf, the latter being removed by
the Crown in the course of carrying out such works. For the lands and
wharf so taken by the Crown, the suppliant was paid a certain sum, and
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he released the Crown from all claims for damages arising from ‘‘the
expropriation by Her Majesty of the lands and premises, or the construc-
tion and maintenance thereon of a railway or railway works of any
nature.” One of the effects of the removal of the wharf was to leave a
wharf remaining on the suppliant’s land more exposed than it formerly
had been to the action of the waves and tides; but no sufficient measures
were taken by the suppliant to protect his property or to keep it in a state
of repair. And it was held, that there was no obligation upon the Crown,
under the circumstances, to construct works for the purpose of protecting
the suppliant's property; and as the injury complained of happened
principally because the suppliant had failed to repair his wharf the Crown
was not liable therefor. Vroom v. The King, 8 Ex. C. R. 373.

16. Tort by Crown's servants—Diversion of flowing water—Liability. —
The suppliant, by his petition of right, alleged, in substance, that the
and Canals, and his servants,

Crown, through the Minister of Railways
agents and employees, having no right to do so, had diverted the water
of a certain brook, which flowed through his property in the parish
of Dalhousie, N.B., and used the same for supplying the engines and
els in the harbour of

locomotives of the Intercolonial Railway and v
Dalhousie. And it was held that the suppliant's action was laid in tort,
and a petition of right would not lie therefor. Montgomery v. The King,
11 Ex. C. R. 158

17. Petition of Right—Contract—Final certificate of Engineer.—The
suppliants are bound by the final certificate given by the engineer under
the terms of the contract. Cimon v. The Queen, 22 S. C. R. 62.

18. Civil Service—Extra Salary—Additional Remuneration.—E. had
been for some time a clerk in the Department of Public Works and in
the Department of Railways and Canals, respectively, when on 15th
June, 1869, he was appointed Secretary to the Board of Arbitration,
constituted under 31 Vict. ch. 12, at an annual salary of $1,000 and
travelling expenses, and as such discharged the duties attached to the
office until the 22nd November, 1880, having up to this time been paid
his travelling expenses and his salary as Departmental clerk only; but
having never received any part of his salary of $1,000 as secretary to
the said Board of Arbitration, although Parliament had voted from
year to year the necessary money to pay the same. And the Court
held that E. was entitled to be paid his salary of $1,000 as such Secretary,
from the 15th June, 1869, up to the 4th November, 1880, less the pro-
aid Departments, which

portion of his annual salary as a clerk in the
would correspond with the proportion of the time which the said E.
was absent from his office as a clerk in either of the said Departments
fulfilling his duties as such Secretary. And, after having caused an
account to be taken of the proportion of the salary of the said E. as a
clerk in either of the said Departments corresponding with the propor-

tion of time which the said E. was absent from his duties as clerk in’

either of the said Departments in the discharge of his duties as such
secretary, the Court found that the said account amounted to $5,169.34,
or a one-third proportion of his salary as such clerk, and deducted the
said sum of $5,169.34 from the sum of $11,386.07, being the total amount
of the salaries of the said E. as such secretary, and allowed him the
remaining balance of $6,216.73, with costs. Ennis v. The Queen, 8th
June, 1887.
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19. Civil Service—51 V. ¢. 12, s. 51—Extra Salary—Additional
Remuneration—Permanent  Employees.—Reporters employed on the
Hansard staff of the House of Commons of Canada are persons subject
to the operation of sec. 51 of The Civil Service Amendment Act, 1888
(51 Vict, ch. 12), which reads as follows:—'*No extra salary or additional
“remuneration of any kind whatever shall be paid to any deputy-head,
“officer or employee in the Civil Service of Canada, or to any other
“person permanently employed in the public service of Canada.”

The words “‘no extra salary or additional remuneration” in the above
section apply only to payments which, if made, would be extra or addi-
tional to the salary or remuneration payable to an officer for services
which, at the time of his acceptance of the appointment, could legi-
timately have been intended or expected to be within the scope of the
ordinary duties of his office, although additional to them. The Queen
v. Bradley, 27 8. C. R. 657; 5 Ex. C. R. 409,

20. Civil Service — Superannuation — Discretionary Power— Juris-
diction.—Employees in the Civil Service of Canada who may be retired
or removed from office under the provisions of the eleventh section of
“The Civil Service Superannuation Act" (R. 8. C. c. 18),have no absolute
right to.any superannuation allowance under that section, such allowance
being by the terms of the Act entirely in the discretion of the executive
authority. Balderson v. The Queen, 28 S. C. R. 261.

Salary of a Civil servant is, however, recoverable by action. Birke
v. The Queen, Times, 29th May, 1869.

21. Civil Servants of the Crown—DPower to dismiss at pleasure—Civil
Service Act, 1884, S. W.—The Crown has by law, whether in England
or New South Wales, power to dismiss at pleasure either its civil or
military officer, a condition to that effect being an implied term of the
contract of service except where it is otherwise expressly provided :—
But certain provisions of the New South Wales Civil Service Act of 1884,
being manifestly intended for the protection and benefit of the officer,
are inconsistent with such a condition, and consequently restrict the
power of the Crown in that respect. Gould v. Stuart, 1896, A. C. 575.

22. Prerogative of the Crown—Petition of Right—Colonial Servants
of the Crown hold office during pleasure.—A Colonial Government is on
the same footing as the Home Government as to the employment and
dismissal of servants of the Crown; and in the absence of special contract
they hold their offices during the pleasure of the Crown.

Where the respondent, having been gazetted, without any special
contract, to act temporarily as medical officer during the absence on
leave of the actual holder of that office, was dismissed by the Government
before the leave had expired, it was held he had no cause of action.
Shenton v. Smith, 1895, A, C. 229,

23. Crown—Prerogative of—Military Service—Engagement made with
Military Officer by the Crown—Petition of Right.—No engagement made
by the Crown with any of its military or naval officers in respect of services
either present, past, or future, can be enforced in any court of law.
Mitchell v. The Queen, 1896, Q. B. 121,

24. Crown, Prerogative of—Civil Service—Tenure of Office—Power of
Dismissal at Pleasure.—Servants of the Crown, civil as well as military,
except in special cases where it is otherwise provided by law, hold their
offices only during the pleasure of the Crown. Dunn v. The Queen, 1896,
Q. B. 116.
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25. Principal and Agent—Liability of Agemt—Warranty of Authority
Contract made by Public Servant of Croun.—The doctrine that an agent
who makes a contract on behalf of his principal is liable to the other
contracting party for a breach of an implied warranty of his authority
to enter into the contract is not applicable to a contract made by a public
servant acting on behalf of the Crown. Collen v. Wright (1857), 8 E. &
B. 647, considered and distinguished; Dunn v. Macdonald, 1897, Q. B.
Div. 401; L. J. 66, Q. B. 470
26. Demurrer to petition of right—Claim for services rendered as
S. C. c. 115—Payment—Public office.—A person

Commissioner under R
of chapter 115, Revised Statutes of

appointed under the provisions
Canada, as a Commissioner to investigate and report upon the improper
t of the Crown cannot recover

conduct in office of an officer or servai
against the Crown payment for his service such Commissioner, there
being no provision for such payment in the said enactment or otherwise.

The service in such a case is not rendered in virtue of any contract,

but merely by virtue of appointment under the statute

The appointment partakes more of the character of a public office
than of a mere employment to render a service under a contract express
or implied.  Tucker v. The King (7 Ex. C. R, 351), affirmed on appeal to
the Supreme Court of Canada, 32 8. C. R, 722. See also de Cosmos v.
The Queen, 1 B. C. R. Part 11, 26
Public officer—Assignment of salary—Public policy—Librarian of

Parliament \uditor-General—Right of, to bind Crown.—The provisions
8.0, ¢. 51,

respecting the assignments of choses in action found in R
s. 58, ss. 5 and 6 are not binding upon the Crown as represented by the
Government of Canada. On grounds of public policy the salary of a
public officer is not assignable by him. Neither the Librarian of Parlia-
ment nor the Auditor-General of Canada has power to bind the Crown
by acknowledging explicitly or implicitly an assignment of salary by an
Library of Parliament. Powell v. The

officer or clerk employed in the
King, 9 Ex. C. R. 364

28. Postmaster's salary
and that paid—Interest—Civil Service Act,
B.—51 Vict. ¢. 12, sec. 12—Extra allowances.—By The Civil Service Act
(R. S. C. c. 17, sched. B.) a city Postmaster's salary, where the postage
collections in his office amount to $20,000 and over, per annum, is fixed
No discretion is

Claim for difference between amount authorised
R.S.C.c. 17, sec. 6 and sched

at a definite sum according to a scale therein provided
vested in the Governor in Council or in the Postmaster-General to make
the salary more or less than the amount so provided. Notwithstanding
the statute, it was the practice of the Postmaster-General to take a vote
of Parliament for the payment of the salaries of postmasters. For the
years between 1892 and 1900, except one, the amount of the appropria-
tion for the suppliant’s salary was less than the amount he was entitled
to under the statute. And it was held he was entitled to recover the differ-
ence between the said amounts,

The provision in the 6th section of The Civil Service Act to the
effect that “‘the collective amount of the salaries of each department shall
“in no case exceed that provided for by vote of Parliament for that
“purpose’ is no bar to the suppliant's claim, even if it could be shown
that, if in any year the full salary to which the suppliant was entitled
had been paid, the total vote would have been exceeded.

e
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Such provision is in the nature of a direction to the officers of the

Treasury who are entrusted with the safe-keeping and payment of the

public money, and not to the courts of law.  Collins v. The United States

(15 Ct. of Clms. at p. 35) referred to. The suppliant was not entitled to
’

interest on his claim

The provision in the 12th section of the Civil Service Amendment
Act, 1888 (51 Vict. c. 12), that “no extra salary or additional remuner:
“tion of any kind whatsoever shall be paid to any deputy head, officer
“‘or employee in the Civil Service of Canada, or to any other person per-
“manently employed in the public service,” does not prevent Parliament
at any time from voting any extra salary or remuneration; and where
such an appropriation is made for such extra salary or remuneration,
and the same is paid over to any officer, the Crown cannot recover it
back. Hargrave v. The King, 8 Ex. C. R, 62

29, Intercolonial railway—Contract for services—Conditional increase
of salary—Impossibility of perjormance of condition—~Promises by Crown's
officers—Liability—H., while General Traffic Manager of the 1. C, Ry
offered to secure the appointment of R. to a position in H's department
of the railway ® a salary of $2,000 per annum. R. refused that amount,
but signified his willingness to accept $2,400. H., after obtaining the
permission of the Minister of Railways to offer R. $2,100 per annum
wrote to him: "I would be prepared to alter the terms of my letter to
“read $2,100, with the assurance that should you, as I feel confident you
“can, develop the traffic on your division to my satisfaction, your salary
“should be increased to §2,400 on the Ist January, 1899." R. accepted
the appointment upon these terms, and entered upon the duties of his
office on 1st January, 1898. In the following autumn H. resigned his
position on the railway, Shortly after, namely in September, 1898, the
department offered to appoint R. as General Travelling Freight Agent
of the Railway, with headquarters at Toronto; and R. accepted the
new office on the assurance contained in a letter from W, the then General
Freight Agent of the railway, that “there is to be no change in the salary
“of the present position and the one in the West." R. entered upon his
new duties on the 10th of October, 1898, and discharged the same until
April, 1903, when his services were dispensed with. He had never been
paid a salary during his employment by the Department of Railways
of more than $2,100 per annum, and after his retirement he filed a
petition of right claiming a balance of salary due him at the rate of $2,400
from the 1st January, 1899, basing such claim upon H's letter of the
16th December, 1898, and W's letter mentioned. And it was held that
even if the urance of increase of sajary contained in such letter was
more than an engagement or liability in honour, the contingency upon the
happening of which the salary was to be increased had never in fact
arisen. Before the time arrived when it could happen, two things had
occurred to prevent it, neither of which was in the contemplation of the
parties when the appointment was made. H. had resigned his position,
and was no longer in the position to say whether R. had, or had not
developed the traffic to his satisfaction; and secondly, R. had ceased
to hold the office in respect of which the increase of salary had been
promised, and had accepted another office in connection with the traffic
department of the railway.

The fair meaning of W.'s promise that there would be no change in
the salary on R's acceptance of his new office in the traffic department
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was that R. would be paid the same amount of salary in the new position
as that which he was then receiving, namely, $2,100

That W. not having been shown to have had any authority to bind
the Crown by a promise to give any such increase of salary, no such
authority was to be implied from the fact that he was at the time the
General Freight Agent of the Railway, and as such R's immediate superior
officer. Robinson v. The King, 9 Ex. C. R, 448,

30. Crouwn—Set off —DPetition of right—Railway tax
be pleaded against the Crown without having recourse to a petition of
right A railway, although rented to the Federal Government and
operated by the latter, is liable for taxes under 59 Vict. ch. 15 (Q.) Coté
v. Drummond Ry., Q. R. 15 8. C. 561; Fortier v. Langelier, Q. R. 5 K. B
107; see also Minister of Railways and Canals in the Quebec Southern Ry

and The Province of Quebec, December, 1906

Set off cannot

Salvage—Action not maintainable.—When a ship

31. Crown's ship
for salvage

is the property of the Crown, no action in rem or otherwise
can be maintained. The only mode in which an application can be
made to the Crown in respect of contractual rights is that which is

provided by statute. Young, Master of SS. Furnesia v. The S. S, Scotia,

1903, A. C. 501

32, Assessment of damages once for all.—All damages capable of
being foreseen must be assessed once for all and a defendant cannot be
twice sued for the same cause Inctil v. City of Quebec, 33 S. C. R. 347
33. Salvage—Government ship.—The following authorities illustrate
the position of the Crown in relation to Admiralty proceedir gs in salvage
cases for services rendered to a Government ship:—Williams & Bruce
Adm. Prac. 3rd ed. p. 179, citing The Marquis of Huntley, 3 Hagg. 246;
The Lulan, Mitchell's Maritime Register, 1883, p. 209; The Comus, cited
in the Prins Frederick, 2 Dods, 464; The Lord Hobart, 2 Dods. 100; The
Athol, 1 Wm. Rob. 374; The Volcano, 3 No. of Cas. 210; Lipson v. Harri-
son, 22 L. T. 83: Wadsworth v. The Queen of Spain, 17 Q. B, 171, 196;
The Parlement Belge, L. R. 5 P. D. 197; The Schooner Exchange, 7 Cranch
116; The Thomas A. Scott, 10 L. T. N. 8. 726; Briggs v. Light Boat U pper
Cedar Point, 11 Allen 157; Couette v. The Queen, 3 Ex. C. R. 82; Young
v. The Scotia (1903) A: C, 501

34, Married woman—Community—Personal injuries—Right of ac-

tion.—The right of action for damages in the Province of Quebec for
personal injuries sustained by a married woman, commune en biens,
belongs exclusively to her husband and she cannot sue for the recovery
of such damages in her own name even with the authorization of her

husband. McFarran v. The Montreal Park and Island Ry. Co., 30 §. C, R,

410,
35. Petition of right or reference.—Quare: Will an action by petition

or on reference lie in the Exchequer Court against the Crown for unliqui-
dated damages for breach of warranty implied in a sale of personal

chattels? The Saint Catharines Milling, etc., Co. v. The Queen, 2 Ex. C.

R. 202.
36. Navigation in St. Lawrence—On a public work—50-51 Vict. ch.

16, sec. 16—Government ship.—No action will lie against the Crown for
damages suffered by a steam barge coming in collision, in the River St.
Lawrence, with a Government tug engaged in towing mud scows, at some
distance from where dredging was being carried on by the Crown,—as




EXCHEQUER COURT ACT. 115

the injury had not been sustained on a public work within the mearing
of 16th sec. of The Exchequer Court Act 50-51 Vict. ch. 16, Paul v. The
King, 38 8. C. R, 126. See also Chambers v. Whitchaven Harbour Com-
missioners (1899) 2 Q. B. 132; Hall v. Snowdon, Hubbard & Co. (1899)
2 Q. B. 136; Lowth v. Ibbotson (1899) 1 Q. B. 1003; Farnell v. Bowman
(12 App. Cas. 643), and The Attorney-General of the Straits Settlement
v. Wemyss, (13 App. Cas. 192), referred to.

37. Railway subsidy—Petition of right.—Where money is granted by
the legislature and its application is prescribed in such a way as to confer
a discretion upon the Crown, no trust is imposed enforceable against the
Crown by petition of right. Hereford Ry. Co. v. The Queen, 24 8, C. R. 1.

38. Petition of Right—Debt against the Crown.—Where moneys had
been voted by Parliament to pay a claim and an order-in-council passed
authorizing the payment of the same to J., it was held that on the date
of the order-in-council there existed a debt due by the Crown to J.,
arising out of contract and recoverable by petition of right.  Stewart v.
Jomes, 19 Ont. P. R. 227,

39. Petition of Right’ for services remdered to a Parliamentary Com-
mittee—Liability.—The Crown is not liable upon a claim for the services
rendered by anyone to a Committee of the House of Commons at the
instance of such Committee. Kimmitt v. The Queen, 5 Ex. C. R. 130,

40. Minister of Public Works—Authority to bind the Crown—1 Edw.
VII, Ch. 9.—Under the provisions of 1 Edw. VII, ch. 9, the Goverror-
in-Council is authorized to advance and pay, from time to time, to the
Harbour Commissioners of Montreal, sums of money not exceeding in
all $1,000,000.00 for the erection of grain elevators, and to provide for
terminal facilities as are necessary to properly equip the port of Montreal.
These advances are, however, to be made only subject to the approval,
by the Minister of Public Works, of the plans for such work. The Harbour
Commissioners having submitted plans for sheds, the Minister, not being
satisfied with the same, before passing upon such plans, called in V.,
the suppliant, to prepare plans for steel sheds. V. prepared elaborate
plans, and for such service filed his account with the Department of
Public Works. The account remaining unpaid, he thereupon filed his
petition of right claiming the sum of $49,343.40.

Held, that under the circumstances the Minister of Public Works
was acting as a persona designata for the approval of such plans and not
as the Minister of Public Works as a member of the Executive, and that
accordingly he could not, in the performance of the duti signed to
him under 1 Edw. VII, ch. 9, bind the Government of Canada, and the
petition of right was dismissed. Vautelet v. The King, 7th January, 1908

Exclusive original jurisdiction of the Court.

20. The Exchequer Court shall also have exclusive original

jurisdiction to hear and determine the following matters:—

(a) Every claim against the Crown for property taken for
any public purpose;

(b) Every claim against the Crown for damage to property
injuriously affected by the construction of any public
work;

(¢) Every claim against the Crown arising out of any death
or injury to the person or to property on any public work,
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resulting from the negligence of any officer or servant of
the Crown, while acting within the scope of his duties or
employment;

(d) Every claim against the Crown arising under any law

of Canada or any regulation made by the Governor in
Council

(¢) Every set-off, counter-claim, claim for damages whether
liquidated or unliquidated, or other demand whatsoever,
on the part of the Crown against any person making
claim against the Crown. 50-51 V. c. 16,5s. 16

Claim against Croun—On pi rk—Negligence With respect

to the place where the injury to property on a public work occurs, it is
cient to bring the « thi tatute if the cause of the injury

i r n the putl \ It would o answer to those entitled
to bring an action f the death of one on public work to sav that
th ith did not occur ther th jur y death was received
on the work d so it seems that the intention of the statute was to give
a remedy to persons whose property is injured 1 the negligence of the
Cro fice lischarge of luties or employment on public
\ vheth property lly on the public work, or being
near ough thereto to be injured ich ne ce is actually injured
theret The foregoing is the view expre Burbidge, J. in re
Letourneux The Queen ( C. R. 7) which, however, he thought he
could not hold in view « rary opit of four learned judges in
re The Cit Onet The Queen (24 S. ( 420 However, on appeal
to the Supreme Court of Canada, Taschereau, C.J., who gave the judgment
of the Court, at p. 339 (33 S. C, R.) said that "‘the Court did not see any

“thing the e of City of Quebec v. The Queen (supra) that militated

gairst the right to recover damages under the circumstances,” restor-

ing thus the view of Burbidge, ] ibove set forth. But in the case of
Price The King (10 Ex. C. R. 105) it was distinctly held that “it is
ufficient to bring a case within the statute if the cause of the injury

““is or arises on a public work

)

rt. 1056 C. C. P. Q.—Contract that deceased shall have no claim
Insurance Society.—The right of action conferred by Art. 1056, C. (
P.Q. is an independent and personal right not derived from the deceased
or his representative and is essentially different from the right of action
derived under Lord Campbell's Act. Robinson v. C. P. Ry. (1802) A, C
181 followed; Miller v. G. T. Ry. Co. (1906) A. C. 187

Where the deceased, as a condition of his employment, became a

member of an insurance and provident society, a by-law of which pro

vided that in consideration of the respondents’ subscription thereto no

tatives shall have any claim against the

member thereof or his rep

respondents for compensation on account of injury or death from accident ;

and it appeared from the society's provisions for sick allowance and
insurance, that the respondents contributed only to the former, the latter
being a scheme for mutual life insurance. And it was held, that assuming
this by-law to be valid, the deceased had not obtained satisfaction within
the meaning of art. 1056. The insurance money did not proceed from

the respondents, had no relation to its offence, and was equally payable
in case of natural death. (Reg. v. Grenier (1899), 30 S. C. R., overruled).
Miller v. G. T. Ry. Co. 1906, A. C. 187.
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See Grand Trunk Ry. Co. v. Vogel, 11 S. C. R. 612, which had been
disapproved by the Supreme Court of Canada itself in the Gronier case
See 4 Edw. VII, ch. 31, An Act to amend the Railway Act, 1903,
which enacts that no agreement with employees will relieve a company
from any liability for personal injury. The question of the competency
of Parliament to enact such provision was submitted to the Supreme
Court of Canada, in compliance with the Act itself and the Supreme
Court of Canada declared it imtra vires, 36 8. C. R. 136. The appeal from
this judgment to the Judicial Committee of the Privy Council s dis-
missed on the 5th November, 1906 (48 Can. Gaz. 159). This Act came
into force on the 1st day of April, 1907, by proclamation published in
the Canada Gazette 19th January, 1907,
e now 6-7 Edw. VII, ch. 22, sec. 26, the Intercolonial & P. E. |

Rys. Employees’ Fund Act

3. Damages—Renouncement to action by employee—Widow's rights,—
The renouncement by the employee to any action for damages against

his employer is not a bar to the action given by Art. 1056 C. C. to his
widow and children. Laplante v. Grand Trunk, Q. R. 27, S. C. 457

4. Railway—Negligence—Condition limiting  liability.—Conditions
printed upon a transportation ticket limiting a Railway Compary's
liability for baggage to wearing apparels not exceeding $100 in value will
not prevent the purchaser of such ticket from recovering damages for
the loss of his baggage caused by the Company’s negligence. Bate v
C. P. Ry. Co. Cameron's S. C. cases 10,

5. Government railway—Death resulting from negligence of jellow
servant—Common employment—50-51 Viet. ¢. 16, 5. 16 (¢.)—Art. 1056
C. C. L. C.—Widow and children—Right of action—Ear—Liability
Contract limiting—Measurce of damages.—The doctrine of common em-
ployment is no part of the law of the Province of Quebec. Robinson v.
Canadian Pacific Railway Co. ([1892] A. C. 481); and Filion v. The Qucen
(4 Ex. C. R. 134; and 24 S, C. R. 482) followed

The widow and children of a person killed in an accidert on a
Government railway in the Province of Quebec have a right of action
against the Crown therefor, notwithstanding that the accident was
occasioned by the negligence of a fellow servant of the deceased

The right of action in such case arises under 50-51 Vict. ¢. 16 (¢.) and
Art. 1056 C. C. L. C,, and is an independent one in behalf of the widow
and children. It is not under the control or disposition of the husband
in his life-time, and nothing he may do in respect of it will bar the action.

Under the provisions of section 50 of The Government Railways Act,
while the Crown may limit the amount for which in cases of regligence
it will be liable, it cannot contract itself out of all liability for negligence.
The Grand Trunk Railway v. Vogel (11 8. C. R. 612); and Kobertson v.
The Grand Trunk Railway Co. (24 S. C. R. 611) applied.

In cases such as this it is the duty of the court to give the widow
and children such damages as will compensate them for the pecuniary
loss sustained by them in the death of the husband and father. In doing
that the court should take into consideration the age of the deceased,
his state of health, the expectation of life, the character of his employ-
ment, the wages he was earning and his prospects; on the other hand
the court should not overlook the fact that out of his earnings he would
have been obliged to support himself as well as his wife and children,
nor the contingencies of illness or being thrown out of employment, to
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sed. Grenter v. The

which in common with other men he would be expos
Queen, 7 Ex. C. R. 276.  The foregoing judgment was reversed on appeal
to the Supreme Court of Canada (30 8. C. R. 42) but was not taken to
the Judicial Committee of Her Majesty’s Privy Council. The judgment
of the Judicial Committee in the case of Miller v. The G. T'. Ry.(1906, A.(
187) overruled the Grenier case as pronounced upon by the Supreme Court
of Canada, but in effect affirmed the principle laid down by the judgment
of the Exchequer Court as above set forth
6. Jurisdiction—Negligence of [fellow-servant—Defective switch—Li-
ability of Croun—Exchequer Court Act, s. 16 (¢c.)—Lord Campbell's Act

Irt. 1056 C. C.—In consequence of a broken switch at a siding on the

Intercolonial Railway (a public work of Canada) failing to work properly

although the moving of the crank by the pointsman had the effect of
changing the signal so as to indicate that the line was properly set for
accident occurred by which the
In an action to recover

i approaching train, ar locomotive
e was wrecked and the engine-driver killed

engi
damages from the Crown, under Article 1056 of the Civil Code of Lower
Canada It was held, affirming the judgment appealed from (11 Ex.
C. R. 119), that there was such ce on the part of the officers and
servants of the Crown as rendered it liable in an action in tort; that 7he

16 (c¢), imposed liability

Exchequer Court Act, 50 and 51 Vict. ch. 16, sec
upon the Crown, in such a cs and gave jurisdiction to the Exchequer
wurt of Canada to entertain the claim for damag and that the defence
faction or indemnity within the

that deceased, having obtained satis
¢ of Article 1056 of the Civil Code, by
Railway Department towards The Intercolonial
ociation, of which deceased

was a member, w Miller v. The Grand
Trunk Railway Co. ([1906], A. C. 187) followed. The King v. Armstrong,
(Leave to appeal to His Majesty's Privy Council refused).
7. Negligence—Fault of Jellow servamt—Employer's liability—Anrts
1053 and 1056 C. C.—Where it appeared under the circumstances of the
case, that the cause of the accident was either unknown or else it could
fairly be presumed to have been caused by the negligence of the person

meani reasoi of the annual con-
tribution made by the
Reilway Employees’ Relief and Insurance As
s not an answer to the action

40 8. C. R. 229

injured and whose personal representative brought the action, there

cannot be any such fault imputed to the defendants as would render
them liable in damages. Dominion Cartridge Co. v. Cairns, 28 S. C. R.

362. (Leave to appeal to Privy Council refused).
8. Negligence—Common employment—Fellow servant.—As the doc-
trine of common employment does not obtain in the Province of  Quebec
sed do not merate

acts or omissions by fellow servants of the dece:
employers from liability for the negligence of a servant which may
The Queen v. Filion (24 8. C. R. 482) and The Queen

have led to injury.
C. R. 42) followed. The Asbestos & Asbestic Co. v

v. Grenier (30 S
Durand, 30 S. C. R, 285.

9. Negligence—Common employment—Defence by Crown—Workmen's
Compensation Act.—The Manitoba Workmen's Compensation Act does
not apply to the Crown. In Manitoba the Crown as represented by the
Government of Canada may, in an action for damages for injuries to an
employee, rely on the defence of common employment. Ryder v. The
King, 36 S. C. R. 462; 9 Ex. C. R. 330.

10, Negligence—Fellow servant.—Where an accident occurred in
British Columbia, in consequence of the negligence of a fellow-servant,
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the Supreme Court of Canada held that the defendant was excused from
liability on the ground of common employment. Hastings v. Le Roi
No. 2, Ltd., 34 S. C. R, 177. See also Horking v. Le Roi No. 2, L.,
34 8. C. R. 245,

11. Negligence—Railway—Breach of statutory duty—Common Em-
ployment—Nova Scotia Ry. Act, R. S. N. S. (1900) ¢. 99, 5. 251—Em-
ployers’ Liability Act—~Fatal Injuries Act.—Section 251 of the Railway
Act of Nova Scotia provides that when a train is moving reversely in a
city, town or village the company shall station a person on the last car
to warn persons standing on or crossing the track, of its approach and
provides a penalty for violation of such provision

Held that this enactment is for the protection of servants of the
company standing on or crossing the track as well as of other persons

M. was killed by a train, consisting of an engine and coal car, which
was moving reversely in North Svdney. No person was stationed on
the last car to give warning of its approach and as the bell was encrusted
with snow and ice it could not be heard. Evidence was given that on a
train of the kind the conductor was supposed to act as brakesman and
would have to be on the rear of the coal car to work the brakes, but when
the car struck M., who was engaged at the time in keeping the track
clear of snow, the conductor was in the cab of the engine. And it was
held, that an absolute duty was cast on the company by the statute to
station a person on the last car to warn workmen, as well as other persons,
on the track which, under the facts proved, they had neglected to dis-
charge. The defence under the doctrine of common employment was
therefore, not open to them. Groves v. Wimborne (1898) 2 Q. B. 402,
followed (a).

Held, per 1dingtom, J., that the evidence showed the only failure of
the company to comply with the statutory provision to have been through
the acts and omissions of the fellow-servants of deceased; that the
company, therefore, could not be held liable for the consequences under
the “‘Fatal Injuries Act'; that it is, therefore, unne ary to determine
the applicability of the said section of the *“Railway Act,” as the fellow-
servants were guilty of common law negligence which rendered the
company liable but only by virtue of and within the limits of the “Em-
ployers' Liability Act.”” McMullin v. Nova Scotia Steel & Coal Co.,
39 8. C. R. 593.

12. Liability of Crown for injury to property—Negligence of servant of
the Crown.—Under section 16 (¢) of 50-51 Vict. ch. 16, the Crown is liable
in damages for any death or injury to the person or to property on any
public work resulting from the negligence of any officer or servant of the
Crown, while acting within the scope of his duties or employment. City
of Quebec v. The Queen, 2 Ex. C. R. 252; 24 Can. 8. C. R. 420.

13. Crown's immunity for personal negligence.—The Crown's immunity
from liability for personal negligence is in no way altered by section 16
(c) of 50-51 Vict. ch. 16. Ibid.

14. Negligence of Crown’s servant, liability.—A. alleged in his petition
that while driving slowly along a road in the Rocky Mountain Park
N. W. T., his buggy came in contact with a wire stretched across the road,
whereby he was thrown from the buggy to the ground and sustaired
severe bodily injury. He further alleged that the Rocky Mountain Park
is a public work of Canada, under the control of the Minister of the
Interior and the Governor in Council, who had appointed one S. superin«
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tendent thereof; that S. had notice of the obstruction to travel caused by
the wire and had negligently failed to remove it, contrary to his duty
in that behalf; and that the Crown was liable in damages for the injuries
so received by him. And the court held that the petition disclosed a

claim against the Crown arising out of an injury to the person on a public
work resulting from the negligence of an officer or servant of the Crown
while acting within the scope of his duties and employment, and there«
fore came within the meaning of 50-51 Vict. c. 16, s, 16 (¢), which provides
a remedy in such cases. Brady v. The Queen, 2 Ex. C. R, 273,

15, Injury to property on Government railway—Negligence of servant
of the Crown.—A filly, belonging to G., was run over and killed by a train
upon the Intercolonial Railway. It was shown on the trial that at the
time of the accident the train was being run faster than usual in order to
make up time, that it had just passed a station without being slowed,
and was approaching a crossing on the public highway at full speed. The
engineer admitted that he saw something on the track, which he did not
recognize as a horse. He, however, paid no attention to it, and made no
attempt to stop his train until after it was struck. And it was held that
the engineer, as a servant of the Crown, was guilty of negligence, for
which the Crown was liable under R. S. C. ¢. 38 5. 23 and 50-51 Vict. «
16 5. 16 (¢). (The City of Quebec v, The Queen, 2 Ex, C. R
to). Gilchrist v. The Queen, 2 Ex. C. R. 300

16. Injury to person—Negligence of servant of the Croun—Retroactive
operation of 50-51 Viet. ch. 16—Prescription.—The Crown is liable for an

referred

injury to the person received on a public work resulting from the neg-
ligence of which its officer or servant, while acting within the scope of his
duty or employment, is guilty. City of Quebec v. The Queen (2 Ex. C, R
252) referred to. And a brakesman who forces a child to jump off a
railway carriage while it is in motion is guilty of negligence. The fact
that the child had no right to be upon such carriage is no defence to an
action for an injury resulting from such negligence. Martin v. The Queen,
2 Ex. C. R, 328. On appeal to the Supreme Court of Canada, it was
held, reversing the judgment of the Exchequier Court, that even assuming
50-51 Vict. ch. 16, gives an action against the Crown for an injury to the

person ived on a public work resulting from negligence of which its

officer or servant is guilty (upon which point the Court expresses no
opinion), such Act is not retroactive in its effect and gives no right of
action for injuries received prior to the passing of the Act and further
that the injury complained of in this case having been received more
than a year before the filing of the petition, the right of action is prescribed
under Arts. 2262 and 2267 C, C. L. C. The Queen v. Martin, 20 S. C. R,
240.

Note.—The plea of prescription was not raised in the Court below.
On the contrary the Crown intentionally refrained from raising it,
although an application had been made in Chambers to amend the plead-
ings and set up such a defence. But because the suppliant had per-
sistently pressed his claim upon the Government, the Crown eventually
decided not to take advantage of it. This was known at the time of the
trial and the case proceeded as though prescription had been renounced,
but the facts did not get upon the record, and so when the case came
before the Supreme Court, there was nothing to show what had happened.

17. Government fish-way—Public work—Crown's liability.—B. com-
plained that the Crown, by its servants, so negligently and unskilfully
constructed a fish-way in a mill-dam used to secure a head of water for
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running certain mills owned by him, that such mills and premises were
injuriously affected and greatly depreciated in value. And it was held
that the fish-way was not a public work within the meaning of 50-51 Viet.
¢. 16, . 16 (¢), and that the Crown was not liable. Brown v. The Queen,
3 Ex.C. R. 79,

18. Liability of Crown as common carrier.—Apart from statute the
Crown is not liable for the loss or injury to goods or animals, carried by a
Government railway, occasioned by the negligence of the persons in charge
of the train by which such goods or animals are shipped. Lavoie v. The
Queen, 3 Ex. C. R, 96. (See Hall v. McFadden, Cassels' Digest, 724).

19, Crown's liability as common carrier.— By virtue of the several Acts
of the Parliament of Canada relating to Government railways and other
public works, the Crown is liable for the loss or injury to goods or animals
carried by a Government railway occasioned by the negligence of the
persous in charge of the train, and, under the Act 50-51 Vict.,, ¢. 16, a
petition of right will lie for the recovery of damages resulting from such
loss or injury. (The Queen v. MclLeod, 8 5. C. R. 1; and The Queen v
McFarlane, 7 S. C. R, 216, distinguished.) [Ibid

20. Regulations for carriage of freight—Notice thereof—Government
Railway.—The publication in the Canada Gazette, in accordance with the
provisions of the statute under which they are made, of regulations for
the carriage of freight on a Government railway is a notice thereof to all
persons having occasion to ship goods or animals by such railway. Ibid.

21, Effect of notice of regulations for carriage of jreight where there is
negligence of the servant of the Crown Under and by virtue of R. 8. C
¢. 38, certain regulations were made by the Governor in Council whereby

it was provided that all live stock carried over the Intercolonial Railway
were to be loaded and discharged by the owner or his agent, and that he

assumed all risk of loss or injury in the loading, unloading and transporta-
tion of the same. The regulations were, by section 44, to be read as part
of the Act, and by section 50 it was enacted that the Crown should not be
relieved from liability by any notice, condition or declaration where
damage arose from the negligence, omission or default of any of its
officers, employees or servants. And the court held that the regulations
did not relieve the Crown from liability where such negligence was shown,
Ibid.

22. Duty of conductor of train carrying live stock in box cars. —The
owner of a horse:shipped in a box car, the doors of which can only be
fastened from the outside, and who is inside the car with the horse, has a
right to expect that the conductor of the train will see that the door of the
car is closed and properly fastened before the train is started. Ibid.

23. Tort—Remedy therefor.—Semble:—That the Crown's liability for
the negligence of its servants rests upon statutes passed prior to The
Exchequer Court Act, (50-51 Vict. c¢. 16), and that the latter substituted a
remedy by petition of right or by a reference to the Court for one formerly
existing by a submission of the claim to the Official Arbitrators, with an
appeal to the Exchequer Court and thence to the Supreme Court of Canada.
Martial v. The Queen, 3 Ex. C. R, 118

24, Accidemt—N egligence—Burden of proof.—The immediate cause of
an accident on a Government railway was the breaking of an axle that
was defective. It was shown, however, that great care had been taken in
its selection and that the defect was latent and not capable of detection by
any ordinary means of examination open to the railway officials. The
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train had immediately before the accident passed a curve which, at its
greatest degree of curvature, was one of 6° 52. It was alleged that the
persons in charge of the train were guilty of negligence in passing this
curve and a switch near it at too great a rate of speed. On that point the
evidence was contradictory, and, having regard to the rule that the burden

is upon the suppliant to establish the negligence of the persons in charge of
the train, the court held that a case of negligence had not been made out.
Dubé v. The Queen, 3 Ex, C, R. 147,

25. Government Railway—Carriage of Goods—Breach of comtract
Damages—Negligence.—The suppliant sought to recover the loss on a
shipment of sheep undertaken to be carried by the Crown from Charlotte-
town, P.E.I. to Boston, U.S.A. The loss was occasioned by the sheep not
sailing of a steam-ship thence for England

arriving in Boston before the
on which space had been engaged for them; and the cause of such failure
was lack of room to forward them on a steam-boat by which connections
are made between the Summerside terminus of the P.E.I. Railway and
Pointe du Chene, N.B., a point on the Intercolonial Railway. The sup-

pliant alleged that before the shipment was made the freight agent of the
P. E. Island Railway, at Charlottetown, represented to him that if the
sheep were shipped at Charlottetown on a certain date, which was done,
they would arrive in Boston on time. And it was held that even if the
suppliant had proved, which he failed to do, that this representation had
been made, it would have been inconsistent with the terms of the way-bill
and contrary to the regulations of the Prince Edward Island Railway,
and therefore in excess of the freight agent's authority. Further that the
evidence did not disclose negligence on the part of any officer or servant
of the Crown within the meaning of section 16 (¢) of The Exchequer Court
Act. Wheatley v. The King, 9 Ex. C. R. 222

26. Liability of Crown as common carrier—Burden of proof—Loss of
acid in tank-car during transportation—Contract—N egligence—Liability of
Crown—Interest.—The Crown is not, in regard to liability for loss of goods
carried, in every respect in the position of an ordinary common carrier.
The latter is in the position of an insurer of goods, and any special
contract made is in general in mitigation of its common law obligation
and liability., The Crown, on the other hand, is not liable at common law,
and a petition will not lie against it for the loss of goods carried on its
railway except under a contract or where the case falls within the statute,
s liable for the negligence of its servants
se the burden is on the suppliant

under which it is in certain cs
(50-51 Vict., ch. 16, s. 16), and in either cz
to make out his case.

By an arrangement between the consignee of the acid in question and
the Intercolonial Railway freight charges on goods carried by the latter
were paid at stated times each month, and in case anything was found
wrong a refund was made to the consignee. In the present case the
consignee paid the freight on the acid, amounting to $135.00, no refund
being made by the Crown. This amount was paid to the consignee by the
suppliant, and it claimed recovery of the same from the Crown in its
petition of right. The evidence showed that by the arrangement above
mentioned the freight was not payable on the transportation of the tank-
car, but on the acid contained in the car, at the rate of 27 cents per 100
pounds of acid. And it was held that the Crown was only entitled to the
freight on the number of pounds delivered to the consignee at Sydney,
and that the balance of the amount paid by the consignee should
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be repaid to the suppliant, with interest. Nicholls Chemical Co. v. The
King, 9 Ex. C. R. 272.

27. Railway Company—Railway ticket—Right to stop over.—By the
sale of a railway ticket the contract of the railway company is to convey
the purchaser in one continuous journey to his destination; it gives him
no right to stop at any intermediate station. Craig v. Great Western
Railway Co. (24 U. C. Q. B. 509); Briggs v. The Grand Trunk Railway Co.
(24 U. C. Q. B. 516); and Cunningham v. The Grand Trunk Railway Co.
(9 L. C. Jur. 57; 11 L. C. Jur. 107) approved and followed. Coombs v
The Queen, 26 S. C. R. 13,

28. Imtercolonial Railway—~Freight rates—Regular and special rate—
Agent's mistake—Estoppel —A freight agent on the Intercolonial Railway,
without authority therefor and by error and mistake, quoted to a shipper
a special rate for hay, between a certain point on another railway and one
on the Intercolonial, the rate being lower than the regular tariff rate
between the two places. The shipper accepted the special rate and shipped
a considerable quantity of hay. Being compelled to pay freight thereon
at the regular rate he filed a petition of right to recover the difference
between the amount paid and that due under the special rate. And it was
held that as the claim was based upon the negligence or laches of an officer
or servant of the Crown, for which there was no statutory remedy, the
petition must be dismissed. Gunn & Co., Ltd., v. The King, 10 Ex. C. R.
343

29, Crown's liability for negligence of its servant.—The Crown is liable
for an injury to property on a public work occasioned by the negligence
of its officer or servant acting within the scope of his duty. That liability
is recognized in The Exchequer Court Act, s. 16 (c), but had its origin
in the earlier statute, 33 Vict. c. 23. City of Quebec v. The Queen, 3 Ex.
C. R. 164. On Appeal to the Supreme Court of Canada this judgment was
affirmed.

30. Duty of officer of the Crown in charge of a public work.—It is not
the duty of an officer of the Crown to repair or add to a public work at his
own expense, nor unless the Crown has placed at his disposal money or
credit with instructions to execute the same. He must exercise reasonable
care to know of the condition in which the public work under his charge
is, and he must report any defect or danger that he discovers. It does not
follow from the fact that a public officer does not discover a defect in, or a
danger that threatens, a public work under his charge, that he is negligent.
To make the Crown liable in such a case it must be shown that he knew of
the defect or danger and failed to report it, or thut he was negligent in
being and remaining in ignorance thereof. (The Sanitary Commissioners
of Gibraltar v. Orfila, 15 App. Cas. 400 referred to). Ibid.

31. Injury to property—Negligence of Crownm's officer—The injury
complained of by the suppliants was caused by the falling of a part of the
rock or cliff below the King's Bastion at the citadel in Quebec, in the year
1889. The falling of the rock was caused or hastened by the discharge,
into a crevice of the rock, of water from a defective drain, constructed
and allowed to become choked up while the citadel and works of defence
were under the control of the Imperial authorities, and before they became
the property of the Government of Canada. The existence of this drain
and of the defect was not known to any officer of the latter Government,
and was not discovered until after the accident, when a careful inquiry

was made. In the year 1880 an e ination of the premises had been
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made by careful and capable men, without their discovering its existence
or suspecting that there was any discharge of water from it. The surface
lications, moreover, were not such as to suggest the existence of a

defective drain. The water that came out lost itself in the earth within a

distance of four or five feet, and might reasonably have been supposed to
be a natural discharge from the cleavages or cracks in the cliff itself. The

court held that there was no negligence on the part of any officer of the

ence of this drain and

Cr in being and remaining ignorant of the ex
of ect init. Ibid

32. Liability of Crown—Property injuriously affected by construction
of public work I'he injurious affection of property by the construction of

public work will not sustain a claim against the Crown based upon clause
(¢) of the 16th section of The Exchequer Court Act, (50-51 Vicet, ¢. 16) which
gives the court jurisdiction in regard to claims arising out of any death or
injury to the person or to property on any public work, resulting from the
negligence of any officer or servant of the Crown while acting within the
scope of his duties or employment Yrehibald v. The Queen, 3 Ex. C. R
51, and 23 S. C. R. 147

33. Publi
occurring in the 16th section of The Exchequer Court Act includes not

¢ work—Dcfinition of I'he expression “public work

only railways and canals and such other public undertakings in Canada as
in older countries are usually left to private enterprise, but also all public
works mentioned in The Public Works Act, R. 8. C. ¢. 36, (see now sec. 3
ch. 39, R. S.,1906), and other Acts in which such expression is defined
Leprohon v. The Queen, 4 Ex. C. R. 100. See also Rogers v. Toronto Public

School Board, 27 S. C. R. 448

34. Liability of Crown—Post Office—Danger, warning.—A person who
128 to a post office to get his letters goes of his own choice and on his own
business; and the duty of the Crown as owner of the building, if such a
luty were assumed to exist, would be to warn or otherwise secure him

from any danger in the nature of a trap known to the owner and not open

to orldinary observation. Ibid

35. Liability of Crown with regard to approach to a Post Office.—The
Crown is under no legal duty or obligation to any one who goes to a post
office building to post or get his letters, to repair or keep in a reasonably
safe condition the walks and steps leading to such building Ihid

36. Responsibility of Crown's servamt acting without authority of
law. —For acting without authority of law, or in excess of the authority
conferred upon him, or in breach of the duty imposed upon him, by law, an
officer of the Crown is personally responsible to any one who sustains
damage thereby. Boyd v. The Queen, 4 Ex. C. R, 116,

37. Negligence of Crown's servant, liability.—Under section 16, clause
(c), of The Exchequer Court Act (50-51 Vict, ch. 16) the Crown is liable for
the death of any person on a public work resulting from the negligence of
any of its officers or servants while acting within the scope of their duty or
employment. Filion v. The Queen, 4 Ex. C. R, 134. This judgment was
affirmed on appeal to the Supreme Court of Canada

38. Liability of Crown for injuries resulting from negligence of its
servants.—Within the limitation prescribed in sec. 16 of The Exchequer
Court Act (50-51 Vict. c. 16) the Crown is liable for injuries resulting from
the negligence of its officers and servants in any case in which a subject

would, under like circumstances, be liable. Ibid.
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39, Highway—Agreement between Crown and city to maintain same—
Negligence—Accident from ice—Liability—Public work—50-51 Vict. ch. 16,
sec. 16 (¢).—Under an agreement between the City of Ottawa and the
Dominion Goverament, the latter undertock, amongst other things, to
maintain an addition to the Sappers’ Bridge over the Rideau Canal, built
by the city and forming part of a public highwa On the 23rd February,
1898, the sidewalk on the said addition was in a slippery condition, and
the suppliant in passing over it fell and sustained a fracture of one of her
arms. She filed a petition of right seeking damages against the Crown
under 50-51 Vict. ch. 16, sec. 16 (¢). And it was held that while it was the
duty of certain employes

of the Crown to go and see that the bridge was
in a safe condition for pedestrians every morving, between six and seven
o'clock, the suppliant upon whom the burden of proof of negligence rested,
had not shown that they had failed in their duty on the morning of the
accident.

In this climate it is not possible in winter to have the sidewalks of
the highways always in a

afe condition to walk upon; and negligence in
that respect when it is actionable corsists in allowing them to remain an
unreasonable time in an ursafe condition. Davies v. The Queen, 6 Ex
C. R. 34

40, Public work—Bridge—Injury to person—DMaintenance—DMinister
of Public Works—R. S. C. ¢. 36—50-51 Viet. ¢. 16, 5. 16. (¢).—There is
nothing in The Public Works Act (R. S, C. ¢, 36) in relation to the main-
tenance and repair, by the Minister of Public Works, of bridges belonging
to the Dominion Goverrment, which makes him “‘an officer or servart of
the Crown " for whose 1 egligence the Crown would be liable under sub-sec,
(¢) of sec. 16 of The Exchequer Court Act. MecHugh v. The Queen, 6 Ex
C. R. 374

41. Railways—N egligence—Evidence of —Scttlement— Release.—A set-
tlement of a pendirg action, agreed to by an illiterate plairtifi without
communication with her solicitor ard without fair disclosure of facts
cannot stand, and its validity may be tried in the perding action if
pleaded in bar. There is evidence amounting to negligence when it is

shewn that the deceased was seen approaching the railw track in a
vehicle just before the passing of a train_and that immediately after the
train passed the deceased and the horses were found dead at the crossir g,
and that the statutory signals of the approach of the train were not given,
Johmson v. Grand Trunk Ry. Co., 25 Ont. R. 64 and 21 Ont. A. R. 408,

42. Railway—Accident to the person—50-51 Viet. ¢. 16, sec. 16 (¢) (now
R. S. 1906, ¢. 140, sec. 20 (¢) )— Brakesman— N egligence of scction foreman—
Liability.—Suppliant’s husband while engaged in coupling cars us a brakes-
man on the Irtercolonial Railway, at Sayabec Station, P.Q., caught his heel
between the rail and the guard rail and being unable to get clear v run
over by the cars and killed. It was shown to be the duty of the section
foreman to see that the space between the rail and guard rail was properly
filled or packed, and that he had been guilty of negligence in respect of
such duty. Held, that the Crown was liable for such negligence. Desrosiers
v. The King, 11. Ex. C. R. 128. Affirmed by 8. C.—41 S, C. R.

43. Tort—Injury to the person on a railway—Undue rate of speed of
train at crossing—Liability of Crown—>50-51 Vict. ¢. 16, sec. 16 (¢).—Where a
train was approaching a level crossing over a public thoroughfare in a
town and the conductor was aware that the watchman or flagman was rot
at his post at such crossing, it was held that the conductor was guilty of
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negligence in running his train at so great a rate of speed as to put it out
of his control to prevent a collision with a vehicle which had attempted to
pa er the crossing before the train w in sight \nd where such

negligence occurs on a Government the Crown is liable therefor

u r 50-51 Vict. ¢. 16 sec, 16, ( Connel I'he Queer C.R. 74
! ork—Government railway—Injury to the person—Negli
gen Cr rva Liabil I'he supy t v ; on the
pl 1 of Intercolonial Railwa L llarton, N to board
1 i ( 1 down | baggage truck i red. Thet k was
g moved by the baggage-master I'he idence shewed that the
weeident 1d have been prevented by th f ordinary care on the
T he er. And it held that he injuries of which
ippliant ¢ lained were received o iblic work, and resulted
fr | ¢ ¢ er the ( \ g with the
( { h luti 1 emplovment, the Ci was lable therefor
i [ / 1 C. R. 84
Ra 1) Stat nt 1y fay 4 va Invi i nori ns¢
Oun en I'he approach to ition from the highway was by a
planked walk cr ng several track ind opping at the station
ometimes overlapped the walk, making e iry to pass around the
rear of the train to reach the platform. J., inte L train at the
it before daylight, went along the walk a train was pulling
ipparently, that vould overlap, started to go around the
truck by a shunting engine and killed. It was the duty
t n g the Ain L ferry, and it came

ing track for that purpose before the train had stopped

bur:ing brightly and the bell was kept ringing. There

the two tracks for a person to stand in safely 'he

acti was di ed 1 it was held that the company had neglected no

duty which it ed to the deceased ore of the public Jones v. G. 1
Ry. ( Cameron’s S. C. Cases 262

10. Pu work—Negligen Freight elevator—Use of by employees

( by-law—Liability Crown.—The suppliant, an employee of the

Post Office in the City of Montreal, was injured by falling from a lift to the

floor of the basement The lift w 1 for the trarsfer of mail bags and

matter with those in charge of them from one floor to another in the Post

Office building. It was proved that the lift was constructed in the usual
and customary manner of freight elevators; but the suppliant contended
that as the lift was allowed to be used by certain employees in going from
one floor to another it should have been provided with guards or some-
thing to prevent anyone from falling from it, as the suppliant did while
passing from the first floor to the basement. And it was held that such

d

etter protected

user by the employees did not constitute the lift a passenger elevator

impose a duty upon those in charge of it to see that it wi
than it was

In any event the suppliant was not using the lift as a passenger at the
time of the accident, but to transfer mail matter of which he was then in
charge

The by-law of the City of Montreal respecting freight and passenger
elevators passed on the 4th February, 1901, did not affect the liability
of the Crown in this case. The lift in question was built in 1897, before
the enactment of such by-law, and was situated in the Post Office at
Montreal, which building constitutes part of the public property of the
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Dominion, and so was within the exclusive legislative authority of the
liament of Canada. Finigan v. The King, 9 Ex. C. R. 472

Railway—Public work—Decath arising from ncgligence—Defective
engine—Dangerous crossing—Undue speed—The Government Railways Act
(R. S. C. ¢. 38) sec. 29—Discretion of minister or subordinate officer as to
precautionary measures against accident.—The husband of the suppliant
was killed by being struck by the tender of an engine while he was on
a level crossing over the Intercolonial Railway tracks, in the City of
Halifax. The evidence showed that the crossing was a dangerous one, and
that no special provision had been made for the protection of the public.
Immediately before the deceased attempted to cross the tracks, a train
of cars had been backed, or shunted, over this crossing in a direction
opposite to that from which the engine and tender by which he was killed
was coming. The engine used in shunting this train was leaking steam.
The atmosphere was at the time heavy, and the steam and smoke from
the engine did not lift quickly but remained for some time near the ground.
The result was that the shunting engine left a cloud of steam and smoke
that was carried over toward the track on which the engine and tender
were running, and obscured them from the view of anyone who approached
the crossing from the direction in which the deceased approached it.
The train that was being shunted and the engine and tender by which
the accident was caused passed each other a little to the south of the cross-
ing. The train and shunting engine being clear of the crossing the deceased
attempted to cross, and when he had reached the track on which the
engine and tender were being backed, the latter emerged from the cloud
of steam and smoke and were upon him before he had time to get out of
the way. At the time of the accident the engine and tender were being
backed at the rate of six miles an hour. And it was held, that the accident
was attributable to the negligence of officers and servants of the Crown
employed on the railway both in using a defective engine, as above

described, and in maintaining too high a rate of speed under the circum-
stances.

Where the Minister of Railways, or the Crown's officer under him,
whose duty it is to decide as to the matter, comes, in his discretion, to the
conclusion not to employ a watchman or to set up gates at any level
crossing over the Intercolonial Railway, it is not for the court to say that
the minister or the officer was guilty of negligence because the facts show
that the crossing in question was a very dangerous one. Harris v. The
King, 9 Ex. C. R. 206.

48. Government railway—Accident to the person—Negligence of Crown's
servants—Action by paremt of deceased—Pecuniary benefit—Damages—
Compensation for pain, medical treatment, burial and mourning expenses.—
In the case of death resulting from negligence, and an action taken by
the party entitled to bring the same under the provisions of Revised
Statutes of Nova Scotia, 1900, ¢. 178, s. 5, the damages should be calculated
in reference to a reasonable expectation of pecuniary benefit, as of right
or otherwise, from the continuance of the life.

Such party is not to be compensated for any pain or suffering arising
from the loss of the deceased, or for the expenses of medical treatment of
the deceased, or for his burial expenses, or for family mourning. Osborn v,
Gillet (L. R. 8 Ex. 88) distinguished. McDonald v. The King, 7 Ex.
C. R. 216.
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49, Government rifle range—Public Work—Officers and servants of the
Crown.—A rifle range under the control of the Department of Militia and
Defence is not a “public work’ within the meaning of the Exchequer
Court Act, 50 and 51 Vict. ch. 16, sec. 16 (¢). The words “any officer or
ervant of the Crown" in the section referred to, do not include officers
and men of the Militia. Larose v. The King, 31 S. C. R. 206; 6 Ex. C. R,
425

50. Petition of right—Government railway—Accident to the person—
Liability of Crown—Negligence—50-51 Vict. ¢. 16, s. 16—Undue speed
It is not negligence per se for the engineer or conductor of a train to
exceed the rate of speed prescribed by the time-table of the railway.
If the time-table were framed with reference to a reasonable limit of
safety at any given point, then it would be negligence to exceed it; but

] t

aliter, if it is fixed from considerations of convenience and not with

ce to what is safe or prudent

referer

1 action against the Crown for an injury received in an accident

upon a Government railway, the suppliant cannot succeed unless he
establish that the injury resulted from the negligence of some officer or

servant of the Crown while acting within the scope of his duties or em-

ployment upon such railway. The Crown's liability in such a case rests
upon the provisions of 50-51 Vict. ¢. 16, s. 16 (¢)

Sembl In actions against railway companies the obligation of the
company is to carry its passengers with reasonable care for their safety;

and the company is responsible only for accidents arising from negligence
Colpitts v. The Queen, 6 Ex. C. R. 254

51. Railway Negligence—Boarding moving trains It is the duty
of a railway conductor to have the first-class car brought up in front of
the platform, before starting from the station, to allow passengers to get
on board in safety and his failure to do so is vegligence for which the
plaintiff is entitled to recover the damages resulting from the injury he
suffered in attempting to board the car as it passed the platform.
McFadden v. Wealthy, Cameron's S, C. Cases, 589,

52. Negligence—Railway Company—Findings of jury—'Look and
“listen.” —M. attempted to drive over a railway track which crossed the
highway at an acute angle where his back was almost turned to a train
coming from one direction. On approaching the track he looked both
ways, but did not look again just before crossing when he could have
seen an engine approaching which struck his team and he was killed.
In an action by his widow and children the jury found that the statutory
warnings had not been given and a verdict was given for the plaintiffs
and affirmed by the Courts of Appeal (12 Ont. L. R. 71) and the Supreme
Court which held, that the findings of the jury were not such as could
not have been reached by reasonable men and the verdict was justified.
Misener v. Wabash Railroad Co., 38 S. C. R. 94

53. Negligence—Use of dangerous wmaterials—Proximate cause of
accident—Evidence—Employer's liability—Presumptions.—As there can be
no responsibility on the part of an employer for injuries sustained by

an employee in the course of his employment, unless there be positive
testimony, or presumptions weighty, precise and consistent, that the
employer is chargeable with negligence which was the immediate, neces-
sary and direct cause of the accident which led to the injuries suffered, it
is the duty of an appellate court to relieve the employer of liability in
a case where there is no evidence as to the immediate cause of an explo-
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sion of dangerous material which caused the injuries, notwithstanding
that the findings of a jury in favour of the plaintiff, not assented to by
the trial jury have been sustained by two courts below. The Dominion
Cartridge Co. v. McArthur, 31 8. C. R, 392,

54. Railways—Ncgligence—Defective construction of road-bed—Dan-
gerous way—Vis major—FEvidence—Onus of proof—Latent defect.—In
constructing a road-bed, without sufficient examination, upon treacher-
ous soil and failing to maintain it in a safe and proper condition, a railway
company is primd facie guilty of negligence which cast upon it the onus
of showing when an accident happened, that it was due to some undis-
coverable cause; further, that this onus was not discharged by the
evidence adduced from which inferences merely could be drawn and
which failed to negative the possibijty of the accident having been
occasioned by other causes which might have been foreseen and guarded
against, and that, consequently, the company is liable in damages.
Judgment appealed from affirmed, (following The Great Western Railway
Co. of Canada v. Braid 1 Moo. P. C. (N. 8.) 101) Quebec & Lake St.
John Ry. Co. v. Julien, 37 S. C. R, 632

55. Railway—Imprudence—N egligence—Proximate cause.—The im-
prudence of a conductor in alighting from his train in motion and causing
him to be struck and killed by an engine moving slowl{ in a contrary
direction will deprive him from the right to recover. Grand Trunk Ky
Co. v. Birkett, 35 S. C. R. 296

56. Railway—Default in construction—Road-way subsiding.—The
subsiding of the road-bed of a railway gives rise to the presumption of
imperfect or defective construction and the omus is on the railway
company to dispel any responsibility. Duguet v. Quebec & Lake St.
John Ry. Co., Q. R. 14, K. B, 482.

57. Negligence—Employer and employee—Disobedience of orders
Dangerous way, works and appliances.—Where a foreman hasYgiven the
necessary orders to ensure the safety of a workman engaged in dangerous
work, an employee who disobeys such orders and, in consequence, sus-
tains injuries, cannot hold his employer responsible in damages on the
ground that the foreman was bound to see that the orders were not
disobeyed. (Lamourcux v. Fournier dit Larose, 33 S. C. R. 675) discussed
and distinguished. Royal Electric Co. v. Paquette, 35 8. C. R. 202. See
also Canada Woollen Mills v. Traplin, 35 8. C. R. 424; The Citizens' Light
and Power Co. v. Lepitre, 29 S. C. R. 1.

58. Negligence—Proximate cause—Finding of jury—Evidence.~T,,
an engineer, was scalded by steam escaping when the front of a valve
was blown out by the pressure on it. In an action for damages against
his employers the jury found that the bursting was caused by strain on
the valve, and the employers were guilty of negligence in allowing the
engine to run on an improper bed and that they did not supply proper
appliances and keep them in proper condition for the work to be done
by T., the engine bed and room all being in bad condition; they also
found that the valve was not defective. And it was held, that in the
absence of a finding that the negligence imputed to the employers was
the proximate cause of the injury to T., and of evidence to justify such
a finding, the action must fail. Thompson v. Ontario Sewer Pipe Co.,
40 S. C. R. 396.

59. Negligence—Evidence—Probable cause of accident—Evidence
which merely supports a theory propounded as to the probable cause of
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the injuries received through an unexplained accident is insufficient to
support a verdict for damages, where there is no direct fault or negli-
gence proved against the defendant and the actual cause of the accident
is purely a matter of speculation or conjecture The Canada Paint Co
v. Trainor, 28 8. C. R. 352

60. Responsibility—T ools—Old or modern—N egligence.—An employer
is not absolutely bound to make use of the most modern tools or ma-
chineries; but if inferior, dangerous and out-of-date tools and machineries
are used by him it constitutes negligence and he is bound to overcome
any liability to use greater care. Quebec & Lake St. John Railway v
Lemay, Q. R, 14 K. B. 35

61. Public work—Siphon-cu

vert—Flooding of premises.—In this case
the suppliant charged in its petition that its stock in trade had been

damaged 1

wy the flooding of its premises near the River St. Pierre, in
the Town of St. Henri, district of Montreal, caused by an alleged defective
siphon-culvert constructed by the Dominion Government to carry the
waters of the river under the Lachine Canal. The facts showed that the
iphon-culvert was not defective in its construction, and that there was
no negligence on the part of the officers or servants of the Crown with
respect to it within the meaning of sec. 16 (c) of The Exchequer Court Act
while on the other hand the evidence established that the lands adjacent
to the suppliant’s premises were of a porous character, and that the base-
ment of its buildings had been connected by a drain with the River St.
Pierre, which permitted the water to back up and flood the suppliant’s
premises when the river rose to a certain height. And it was held that
the allegations in the petition were not supported by the evidence, and
that the petition must be dismissed with costs \laska Feather & Doun
Co. v. The King, 11 Ex. C. R, 204

62, Public Work—Injury to property—Barge wintering in Lachine
Canal—Lowering level of water—Omission to notify owner—N.
50-51 Viet. ch. 16, 5. 16 (¢).—In the autumn of 1900, the suppliant placed
his barge for winter-quarters at a place in the Lachinc Canal which he

pligence

had before used for a similar purpose, Some time after the suppliant
had so placed his barge in the canal, the Superintendent of the Lachine
Canal, under instruction from the Superintending Engineer, directed one
of the employees of the canal to notify the barge owners that the level
of the water was to be lowered. This employee failed to notify the
suppliant before the water was lowered on a certain date, and his barge
was so injured by the lowering of the water that she became a total loss
And it was held, confirming the report of the Registrar, that as the canal
was a public work a case of negligence was established for which the
Crown was liable under the provisions of section 16 (¢) of The Exchequer
Court Act, 50-51 Vict. ch. 16. Gagnonv. The King, 9 Ex. C. R. 189
63. Contract—Public works—Damages—N egligence—Sufficiency  of
proof.—In an action by the Crown for damages arising out of an accident
alleged to be due to the negligence of a contractor in the performance of
his contract for the construction of a public work, before the contractor
can be held liable the evidence must show beyond reasonable doubt that
the accident was the result of his negligence. The Queen v. Poupore, 6
Ex.C. R. 4

64. Public work—Negligence of Crown officials—Right of action—
Liability of the Crown—50 and 51 Vict. ¢, 16, ss. 16, 23 Jurisdiction
of the Exchequer Court.—Lands in the vicinity of the Lachine Canal were
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injuriously affected through flooding caused by the negligence of the
Crown officials in failing to keep a siphon-tunnel clear and in proper
order to carry off the waters of a stream which had been diverted and
carried under the canal and also by part of the lands being spoiled by
dumping excavations upon it. And it was held that the owner had a right
of action and was entitled to recover damages for the injuries sustained
within the two years preceding his action, and that the Exchequer Court
of Canada had exclusive original jurisdiction in the matter under the
provisions of the 16th, 23rd and 58th sections of The Exchequer Court
Act. The Queen v. Filion (24 S. C. R. 482) approved; The City of Quebec
v. The Queen (24 S. C. R. 430) referred to. Letourneux v. The King, 33
S. C. R. 33s.
65. Public Work—Negligence—Canals—N atural channels of rivers

Distinction between public property and public works.—The natural channels
of the St. Lawrence River, which lie between the canals, are not public

works unless made so by statute, or unless something has been done to
give them the character of public works.

By the 1st clause of the 3rd Schedule of The British North America
Act, 1867, “Canals with land and water power connected therewith'
(of which the Cornwall Canal is one) are enumerated as part of the
“Provincial Public Works and Property,” that in virtue of the 108th
section of the Act became “the property of Canada.” And it was held
that this does not give the Dominion any proprietary rights in the River
St. Lawrence from which the water is taken for the Cornwall Canal,
beyond the right to take the water, nor make the river itself a public
work of Canada.

By an order of His Excellency in Council of the 22nd March, 1870,
the St. Lawrence River to the head of Lake Superior, the Ottawa River,
the St. Croix River, the Restigouche River, the St. John River and Lake
Champlain are declared to be under the control of the Dominion Govern-
ment. And it was held that this Order in Council did not have the effect
of altering in any way the proprietary rights, if any, that the Government
of Canada then had in the rivers and lakes mentioned, or of making them
or any parts of them public works of Canada. MacDonald v. The King,
10 Ex. C. R. 394,

66. Petition of Right—Damages from public work—Liability of Crown
—Assessment of damages once for all—50-51 Viet, ¢. 16, s. 16 (b).—The
Dominion Government constructed a collecting drain along a portion
of the Lachine Canal. This drain discharged its contents into a stream
and syphon-culvert near the suppliant’s farm. Owing to the incapacity
of the culvert to carry off the large quantity of water emptied into it by
the collecting drain at certain times, the suppliant’s farm was flooded
and the crops thereby injured. The flooding was not regular and in-
evitable, but depended upon certain natural conditions which might o1
might not occur in any given time And it was held that the Crown was
liable in damages; that the case was one which the Court had jurisdiction
under clause (b) of section 16 of The Exchequer Court Act, and that in
assessing the damages in such a case the proper mode was to assess them
once for all.—Davidson v. The Queen, 6 Ex. C. R. 51.

67. Negligence of Crown's Servamt—The Exchequer Court Adt, sec.
16 (¢)—Accident occurring on a public work—Fire.—A suppliant seeking

relief under clause (c) of section 16 of The Exchequer Court Act must
establish that the injury complained of resulted from something neg*
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ligently done or negligently omitted to be done on a publi by an
officer or servant of the Crown while acting within the scope of his duties
or employment

Quare, whether the words “on any public work” as used in clause

(¢) of section 16 of The Exchequer Court Act may be taken to indicate

the place where the act or omission that occasioned the injury occurred,

and not in every case the place where the injury was actually sustained
The City of Quebe Fhe Queen (24 S. C. R. 420), referred tc T'he
\lliance Assurance Co I'he Qu I C. R.76

68. Public work—Collision with emtrance pier to canal—N egligence in
mstruction—Liability of Crown.—One of the entrance piers to a Govern-
ment canal was so constructed that a substructure of masonry rested on
crib-work. The base of the pier was set back three feet frc the edge of
the crib-work, which left a step or projection under iter between the

masonry and the side of the crib-work. It was necessary for vessels to

enter the canal with great care, at this point, owing to the eddies and
currents that existed there. The proper course, however, for vessels to
steer was marked by buoy A vessel on entering the canal touched
wmother pier than the one in question, and then, taking a sheer and

getting out of contre
And it wa

vessel being caught in a current or eddy and so carried against the pier
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