The | o e
ario Weekly Notes

RE
TORONTO, FEBRUARY 7, 1913. No. 21

 COURT OF APPEAL,
: JANUARY 27TH, 1913.
 *LESLIE v. HILL.

“in 0il Leases—Oral Agreement—Evidence to
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nership — Interest in Land — Statute of

ndant, “Hill and Paget from the judgment
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Mt which there can be no
t the judgment appealed against,
o }f-ﬁbe; conclusions of the County
‘NW are so strongly in favour

. o¢ It ought to have required a very con-
1o turn the seale the other way;
o 1y is more in accord with
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;;qslzgﬁ& for the work; and was at the time in question engdf
s % Sl.lch a well for the appellants on the land of one of
bt ; and, lndegd, .the enterprise in question seemed 10 bt
vion n (;luthof this glrcumstance. The appellants’ inexpel'ien”s
e 1:;1: that, even in regard to the form of the ordinary ’M‘ld
i eyf they admittedly had to seek, and at once acceP L
> cefo the respondent’s husband. The association il P”’rmel;
Onvlp (;1 éh&e two wholly inexperienced men with one wh Ilot
. lsg’ : az:i the need.ed knowledge and practical experienc ‘3;
—~ the maghlnery needed in the work reqllil'ed in the ke
thatpn;le.nlt1 of their enterprise, was so desirable a thing 88 m:lew
Thenwthm the respon’dent contends for at the Jeast very P bacgn:
g e responden't s husband was consulted regarding e Was
= (:1 the .enFerprlse, and the form of the intende ases o
-~ :xie at his mstgnce; and after that the business dog
ot eases taken-'—‘m the names of the three; the very ol o
siste(:;ce (;fl ttl;Ie joint interest of all of them, and entire f;'eﬂ'
: wi e appell L i s
oo ppellants’ contention that they alo®
¢ : 2 av
And how is this met? By the extremely weak and lmptf)b 0
story that th 2 i ith 8 Y0l
; e respondent’s name was inserte with ased
securing work f in sinki the
. or her husband in sinking W€ Is 08, ik eve®
pre s, if the leases should be assigned, thoug it ls? t 10
: er;e.d that there was any contract on the 8PPeuan o paHOW
give him such work if the lands were develope by thelﬂ-m
could such a thi i art I3
s g ing bring about such a result, aP% shouldth
- (t)h onesty, towards the lessors, in it? And wiy gt e
ruth, and the danger of it, be attered and ineurTe® g
were under no obligati ‘ The s
: ler no o ligation to the respOndent? ness ¥
o me quite too infantile, from business men in a bUS Mh&"
if the 1€ :

e : ing
ory is, thah "o pad gl

action. The .much more probable st
not been quickly found to be saleable at 2 prece aiffe
o.peratl_ons gone on, as was at first exPe"ted’ or had any’“d e
ties arisen, the partnership would have beell clung 0 with W
harde.r work would have fallen to the BXPeﬁenced rien aﬂf
machinery and knowledge; but when neithe ore w”
machinery became necessary, when it was little 7 w&m:
: working eoﬂldﬂo

matter of dividing a handsome profit, the e
plant were excluded; but fortunately his wife's n‘t;;; mﬁrk; W 4
be erased from the leases without Jeaving a1 indel up A
: And the bulk of the disinterested testimony s 2
view. .o the ﬂndin‘g"‘w
There is, of course, no law against reverslﬂg aﬂd’ e
the County Court Judge, if they are .
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sciation of, and giving the fullest weight to, the many
of a trial Judge, who sees and hears the witnesses,
rt of appeal that does not, I cannot but agree in the
he Divisional Court that the judgment at the trial

‘and should be reversed.
: all differing from the view of the Divisional Court

of the Statute of Frauds, I feel bound to say
see how that enactment can be, on any question
applicable to this case, which is substantially but
received by the defendants for the use of the

for reasons given in writing, agreed in the
Judgment of the Divisional Court, but was of
b should be varied by confining it to the leases other
\inch, Pettigrew, and MeLaren, leaving it to
10 determine whether the $2,200, mentioned as
L in the option and in the subsequent assignment,
having regard to these three subsequently-
and to the state in which negotiations for them
April, 1911,

B Y, and Maceg, JJ.A., coneurred.
Judgment varied accordingly.
JANUARY 27TH, 1913.

AND McCALLUM.

uildings ““on Residential Streets” of
Distance from Line of Street—Con-

1903, sec. 541a—By-law—Validity
on Corner Lot—*‘Fronting or

inick from the order of a Divisional
1463, dismissing a motion for a
| of the City of Toronto and the
I8sue a permit to the appellant
house on the north-east corner

e in the city of Toronto.
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The appeal was heard by GARROW, MACLAREN, Mprsp!? ﬁr

Mageg, and Hopgixs, JJ.A. i
W. C. Chisholm, K.C., for the appellant. gl
G. R. Geary, K.C., for the respondents.

The judgment of the Court was delivered by e bl
J.A.:.—It may be that there may be four fronts to @ hoes that
indeed eight, or more or less than eight; but how dgut onés
affect the case of a house indubitably intended to l.mtle 'nteﬁ ed
and that front upon the highway on which the lot it 18275
to be built upon also fronts—St. Clair avenue? . petiné

In this Province, where nearly all lands, and PP 0st
streets, are laid out in rectangular fashion,
invariably, lots are laid out fronting upon som
other highway, no one would ever think of saylng it i pu”
fronted upon any highway except that upon whic nevefw
bered ; lot 10 in the 10th concession, for instance, wall 4 i no¥
said to front upon the side-road between lots anue f;-oxlte‘1
would it ever be said that any lot on St. Claxr.avellllpon
on any other street, although a corner Jot abutting "* 4 peary
street ; nor if the land in question were sold, as sue
always is, at so much a foot ‘“frontage,’ WOU ap
of measuring all the four fronts of the lot to maket on P gty
or of charging more than for the width of the " in mﬁﬁy
avenue ; nor would any one, unless very hard d!‘lv?navenue red ad
seek refuge in an assertion that any Jot on St Clair venué g
fronts on Avenue road, any more than & "0, " i ed the
fronts on St. Clair avenue. And all this e efsronting’ > i

e concessm’ ’ Jot

as
. did
not with greater, force, to a building actu? yue' put, if it %5.
land it is built upon does, upon St. Clair avel:]se’ althotS 1o
not, would still be of vital importance, becaho‘;se’ the byit‘iﬁ
legislation deals only with the front of the ¢ upon whlchu Jots
in question deals, and deals only, with tl}e o g tl}e (8
built—*‘No building shall . . . be b“‘“rg,;ment here ' jg &
fronting or abutting _ .7 1In the al in q
assumed throughout on all sides that . a:)lne of its side Ja¥
lot on St. Clair avenue, and not, except a8 be within ion does
on Avenue road; and, if so, how can o4 h the Jogisl? ord 28
except under the word ‘“abutting, w}:;ding of twﬂéﬁ,ﬂ i
not authorise? It would seem from thedoes not i Jude 4 ffect
the municipal council saw that the Act Jaw t0 extend1 of &
as that in question, and sought in the by from B per“”imhﬂk ‘
Mueh of this can be easily learne Aet; TP

A rveys
statutes of the Provinee, especially the Su

and Wher®el gt
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helpful to me than a case decided in another country,
ifferent circumstances, involving a different ques-
, it may possibly be that, if the question in this case,
differences of circumstances, were, whether the owner
upon the lot in question could be taxed for a side-
and at the side of his property, the benefit of which
y, in connection with that property, the meaning of
1 front’’ might be stretched to include the sidewalk
: I must say that I would not care to be the first
ly with the words. In that case—Justices of
Commissioners for the Improvement of Bedford,
‘Wwas said that in England the words ‘‘in front,”
ttment there in question, were ambiguous—here,
" Aect, and the thoroughly-understood meaning
tront,”” “‘rear,”” and ‘‘side-lines,”” of almost all
eonkl never be well said that there was any

¥ one of these words as applied to lots of land;
its special circumstances, the word front-
® been treated as if having the same meaning
» of course, could not be here; land abuts
Jland, whether in front, at the rear, or at the
h“\"l'i&hl}' here fronts upon one highway, and
88 a rule are altogether within the limits
m abut upon other lands at all; though, of
abut upon one or two hxghways, and in
© Surrounding lands on all sides. And, while
8¢, it should be mentioned that in the next
0 ernorl of the Bedford General Infirm-
~the Improvement of Bedford, 7 Ex.
m considered by the same Court in
“t:'ﬁﬂ, B., who sat in each, referring to
*N words: “With respect to the other
decision of last term; though I own
‘h t might have been correct if it
We¢ were ealled upon to construe an
. m % a state of circumstances which
“So that, all things considered, 1
to be very, if at all, helpful to

Wﬂ or the draftsman of the
was or were well aware of
es; in order to enlarge

bmin such a case as
3 Wmtommd"mntmc."
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R : ady
the latter only being in accord with the statute, as I have alre?

mentioned. { ., the
The legislature has plainly permitted interference wit e
ownership of land identi i to the s
p of land, on a residential street, n regard toth e
from such street at which buildings fronting upon it ) 4 ugs;
erected, but that only. Apply that to this case: the land 12 %pon
tion fronts on St. Clair avenue; one of its gide-lines only 13111 gt
Avenue road; the house intended to be built is to fron Okinéy
Clair Avenue only ; there is not to be even a way in, of a1y only
on Avenue road ; the building will be numbered, an _knowx,l nce
by its number, on St. Clair avenue; there is not a ciret®® S
that would, in ordinary common sense, warrant the ass€ oneé;
Avenue road is in front of it; nor can I think that a‘n}:ﬂmﬂd
even though those who uphold the judgment in (luestlollll(’a buil‘d’
ever dream—outside of Osgoode Hall—of saying that * 1d be in
ing is to front on Avenue road, or that Avenue road warE
front of it.
This view of the case is also strengthened by the words o
ings on residential streets,’’ contained in the Statutg'/ ith 2
would think of describing the building to be erected™ 4 glf0-
means of access to it from Avenue road, but actud yue onlf”
gether fronting on and having access to St. Clar aver gnd ¥
as ““on’’ Avenue road; it would be numbered, 'name‘e’ additlon
variably described as ‘‘on’’ St. Clair avenue: iy M
perhaps occasionally of, ‘‘at the corner of Avenu® r?la i g js B
My conclusion, then, is, that the propose b::i and 80 o
within the by-law, which relates only to Avenue Irodty b
affect only lots fronting upon it. py-law mig™
If St. Clair avenue be a residential streets o ald
have included it, but does not. this €4 wo o
Also, that, if the by-law followed the statu_tey nt
be within it, because the proposed puilding i8 10
Avenue road, but is to front on St. Clair ayenie
be affected only by a by-law respecting that
my opinion, the street in front of a building 18:
ment, the one really in front of it, noi:jiIl*)t_her . of it
no one would ever think of deseribing a8 W ean
I have not considered whether the legls_la’tlon The
to a part of a street; the point was not raise .ay
pressly provides that the prohibited distance ™ ¢ the
different parts of the same street, put not tha
may be applied to any part of any street. racter tho
The legislation is confiscatory in its chaene 1 be?
course, intended to be put in force for the &

¢ buﬂd’
0
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e benefit of each owner generally—only ; and, although
fﬁrea.ted as remedial in regard to all that comes within
it ought to be applied only to cases which plainly are

L these considerations seem to me to be but wasted
r as this case is concerned; because, as I under-
legislation and another by-law prevent the erec-
e in question, of such a building as that in ques-
 the case is one to compel the granting of permission
L & building at that place only, no order, such as is
g0, if there be the right to refuse the permission
other, and subsequent I understand, legislation

erefore, allow the appeal, but give the plaintiff
han such as the opinions expressed may be; with

JANUARY 27TH, 1913.

Car and Carriage—N egligence—Causal Neg-
¢ Negligence—Findings of Jury—Uncer-
‘ Trial Directed by Divisional Court—Appeal
. Appeal—Restoration of Judgment of Trial
sing Action.

a new trial.
o 'ea;dAby GARROW, MACLAREN, MEREDITH,

for the defendants.
or, for the plaintiff.

&: unable to see that there is any real
¢ answers of the jury. I agree with
t the tentative but the final answers of
ok memd; and, consequently, that we
(Sl My > answers given after the jury re-
But T would add this, that those final
the Ontario Law Reports.
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answers must be read in the light of the jury’s previous ,3nswe_1é§;
and the discussion which preceded their final deliverance .
treated, the case is narrowed down to this, that both the Hnﬁ’{f
tiff and the motorman were guilty of negligence~—13he i ide
“‘in not seeing he had sufficient time to cross to the n‘fft g 10t
of the tracks in safety’’ (Q. 4), and the motormal }; ding
applying the brakes when he first noticed the plaint!
across the tracks” (Q. 2) ; that the plaintiff could, by 3)e The
cise of reasonable care, have avoided the aceident ( . .them'
answers to the other questions were struck out by the J fter they
selves before delivering their final answers. This Was$ 'iti e, B
had told the trial Judge that, ‘according to the '
(the motorman) had not a chance to do anything ==
did.” r pand
The remark of the foreman to the trial Juc.lge, af:le ubt:
ing in the last answers, seems also to me to put it bey‘O only
The trial Judge, after reading the answers, says: . gffed
change is taking out the answer to 7. ‘What you sa{n otol"“@‘
is, that both these people were to blame, and that ﬂf ye stoPP”.
after he saw the plaintiff was in danger, could not ‘:1 W
the car. That is the effect of it?’’ And the foremﬂ. T
“Yes.” p ce at'o‘
From the above it is clear that there was no ?ig.ﬁgliléhea bﬁ'
just before the impact, and that the jury had dls.;tiﬁ headlﬂg
tween the time when the motorman saw e plalakeé, a d thut
across the track, when he could have applied the br " b
time when, as they say, he hadn’t a chance to X
what he did. spec, it
The trial Judge had in his charge a.sked ﬂ;;%e stOPPe‘d‘»g.
“Did the motorman see the plaintiff in tm® n
car and prevented the accident? Did he delay a2
gent, if he did delay, in sounding his gong ore saw thf?»zp-ﬁn&
brakes and trying to stop the car the H}Ome‘l“z ssuming 0%t
tiff about to cross?’’ And later he Sﬂldt:hen after 1 s

the motorman was negligent i ? et

.

ought to have seen, that the plaintiff
that there would be a collision unless oneé 2
stopped, was the motorman guilty of neghg; an
what it was in his power to do, if there Wrevent
power to do, to have stopped the car o ol
sion?"’ il

To my mind, the effeet
hold the motorman guilty of the

0! e
of the answersof B0
negligence ™°
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of the charge, and to absolve him of that mentioned
€T part.

el for the plaintiff suggested that the jury should have
- Whether the motorman was negligent when he saw or
lave seen the plaintiff; and the Divisional Court speak
Sible negligence of the motorman in not applying the
an earlier stage, when he might have stopped the

th those points are well covered by the charge and
S actually given by the jury, and I cannot bring
old that any question of ‘‘ultimate negligence’’ is
1t can, it must only be of the kind suggested by
Anglin in Brenner v. Toronto R.W. Co. (1907), 13
P. 428 “Asquming that the degree of momentum
Motorman found himself unable to overcome should be
% 'f;j‘ihl!’e to shut off power at an earlier point of
‘4t such omission should be deemed negligence, can
Which occurred before the plaintiff’s danger mani-
h its operation and effect continued up to
of the injury, be deemed negligence which
defendants liable, notwithstanding the plaintiff’s
sence, because in the result the former might,
ng though anterior negligence, have avoided

g I prefer the views on the subject of ultimate
tl?})ntory negligence expressed by Mr. Justice
10 o Lcase when before the Supreme Court of
S.CR. at p. 556 ““The prineiple is too firmly
this Court any controversy upon it, that in
€€, a plaintiff whose want of care was a
1tributory cause of the injury complained
ot glearly it may be established that,
ts’ earlier or concurrent negligence, this
if’!J‘u‘}' Was received would not have oc-

’&g’ " it appears fo me, as is exﬁressed in
weom v. City of Port Arthur (1911), 2 0.
ce Middleton. See also Jones v, Toronto
_,3;01 (1911), 23 O.L.R. 331, 25 O.LR.
Al {1910), 22 OLR. dis.
1€ negligence of the motorman as
ﬁm"nﬁﬂ were ““concurrent and simul-
S ,g;r::wter byl both parties,” and
: negligent act of the de-
1o their first act of negligence,
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I think the appeal should be allowed and the action d¥
With COS"/S. %yl

Megeprre and MaGeE, JJ.A., reached the same
giving written reasons.

Garrow and MacLAReN, JJ.A., also concurred.
" Appeal |

REYNOLDS v. FOSTER.

Vendor and Purchaser—Contract for Sale of L“
Frauds — Incomplete Agreement — Descrip?™=
Knowledge of Purchaser—Eztrinsic Evidencé
Land—Terms of Mortgage to be Given by
ner and Time of Payment of Principal.

Appeal by the plaintiff from the judgxpent
O.W.N. 983, dismissing an action for specific Pe!
alleged contract for the sale and purchase © land.

The appeal was heard by GARROW,
Maceg, and Hopeins, JJ.A. .08 0

C. A. Moss and T. Moss, for the plaintif-

Wallace Nesbitt, K.C., and E. E. Wallaces

MerepiTH, J.A.:—The conclusion of the ®
there never was any concluded agreement bet
to the time for payment of the balance of th od
$4,000—the payment of which was 10 be 86€
upon the land in question, seems to me t0.be’
the evidence, and so ought to be wel’“d‘n" ;
being so, there never was, expressly at 2%
agreement between the parties for the
property. If one substantial part of an &
one link missing—the contract is 5
binding, however well the parties Wﬂwu
otherrspeeh;thttis,ofeonm."w e o
and it is incomplete in an essential part.
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 contended that the law supplies the missing part of
That the law does sometimes make that certain
€ words of the parties has not covered, is unquestion-
‘many cases of contract, in which no time has been
e law implies a reasonable time. But such an impli-
d hardly arise in such a case as this, in which the
 have been specified and set out in the mortgage;
would be quite incomplete without it; and, in any
say what is a reasonable time in such a case; with
18 it to be ascertained? But, indeed, this was not
I this case upon the argument here. That which
‘that, no time having been agreed upon, the mort-
be,!'!:y to fix the time or times for payment as he
as it was said.
_{ﬁﬂite unable to see how there could be any such
g case as this; and, if there could, it is quite clear,
"¢ evidence, that the parties never intended that
OF even thought that there could, be; that it was
S4Ch 0 be entirely a matter of agreement between
hﬁnly Was a matter upon which they could subse-
agree if they still remained of the same mind, one
ind the other to buy ; the difficulty arose entirely
h:nxflept];l:lsmldcase, one in which the purchaser
' ¥ adopted eve in hi
R itirohas. P every means in his power
Seem from the case of MeDonald v. Murray,
1, and in appeal, 11 A.R. 101, at p. 122, that
VR m, .J. -A., thought that there was such a
Ot unlike this in this respect; but that case
Shat Vi:: grounds which made it unnecessary

isnd :!1 law that where there be a condition,
ﬁ the time within which it is to be per-
tgfitmaydo'itatsuch time as
v ﬁhe basis of the views of these learned
e ;ﬂgh e;cu;las this? Even assum-
g en, in these days, without an,
time in whieh it should be paid off, and
On the subject, the rule might be applied,
mﬁ"iﬂ‘my warrant for considering that
e, ourt would decree specifie perform-
v be obliged to aceept a mort-
ke h:!haum- the purchaser chose in
to enforee upon the parties that
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which they not only never agreed upon, but also Somethlj;i
they never would have agreed upon, and something that evﬁms
business man would consider absurd. In this case 1O oneé seéuld
to have ever thought of a longer time than five years b o0
seem that the vendor would have made it not more thall tg:e-
years, whilst the purchaser would have been content W 3113;
but it is not proven that either or any other term was it
agreed upon. : i

The trial Judge was, therefore, I think, right B Bif
upon this point, though it is really a broader One L et
merely resting—as he seems to have put it—upon he Stat o
Frauds; it is a question of contract or 1o contract 12 ;11 a8
also adding to, by parol, a written formal document; - Wopinf
of a violation of the provisions of that statute; and, 1 ary to
ion, a judgment in the plaintiff’s favour wou d be ool
legal right in all these respects. +ing the

So, too, I think that, without reformation of the wi
action fails, on the latter two grounds, in ano

The land deseribed in the agreement 1 mob e
really sold; that is admitted on all hands, and 18 iiv g0
deed which the vendor prepared and intended 10 o
particular description does not cover the whole 0 - nl
a quite substantial part is not included in it; B% o e 080
that the general description, ¢‘the premises situate ‘ﬁl tineﬂw’
side of Bloor street west, known as King Ge0r® ) b
B em as No. 568 and 570 Bloor street West -
registered in the registry office of the city © Toro™ P whﬂt
the entire absence of evidence as 10 any such P a,n, By e (No: o6
was known as the ‘‘King George Apartments’ or r rdghts
and 570,”" ean be held to supply the omitted P& snif the ‘W"rds
would, of course, have been a very different et in con”
were. ‘‘all the vendor’s property known as a1t itted P
with the King George Apartments,” for the om! 2 upon Vg
part of and rights used in conneetion wit thv‘; laﬂc to 14" i
the apartments are built: but there is mo €% . o G
them with the apartments, which are he bmldmg;,xe ’“’?"” :
Nos. 568 and 570, which are onl¥, '
the street numbers.

The vendor has resold the propertys e ion; th
ance and equitable rules are out of the quesﬂ -
upon their strict legal rights in that whie
damages for breach of contract only.

I would dismiss the appeal.
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JANUARY, 27TH, 1913.

ury to Person Crossing Track at Highway Cross-
00t Caught between Rail and Plank—N egligence—

of Jury at Second Trial—Appeal—Refusal to
Third Trial.

the defendants from the judgment of CLuTE, J.,
trial of the action, upon the findings of a jury, in
€ plaintiff,
\ was brought to recover damages for injury
® plaintiff, viz., having his foot cut off by the
train of the defendants, at a highway crossing,
&”i Plaintiff alleged, of the negligence of the de-
- Servants, in leaving an unnecessarily wide space
SSIng and the inside of the north rail of their
; mﬁw had his foot-caught in the space, and
OXtricate it. See the judgment of the Court of
first trial, directing a new trial: 3 O.W.N.

¥y

heard by Garrow, MacLAREN, MaGeE, and

03

» and W, L. Scott, for the defendants.
the plaintiff,

~case hns been twice tried, and I am
‘he © are eircumstances which would justify
h“‘l» Aare essentially upon questions of fact,
"0, duestion of the credit to be given to the
Tal of the plaintiff himself. For, as care-
® jury by Clute, J., in his charge, unless
&‘ case utterly fails, We may doubt
™ €ven go farther and say we do not be-
'mt to substitute ourselves for the
_“ITS upon such a question.
the findings of the jury; but,
? D reasonably clear that it is found
‘h tween the rail and the plank ex-
“‘Nﬁm, wtioder than necessary. On
R S A 10 su i
SDpealwith coute, S
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MageE, J.A.:—Two trials have now been had in this ?,cf;!]':ﬁ;
in which the plaintiff charged that the defendantS_neg 182
left an unnecessarily wide space between the planking .0
inside of the north rail of their track, at a highway © ht, B
whereby, while he was walking along the highway at W8y
got his foot caught in the space, and, he being unable ne 7
it in time, it was cut off by the locomotive of a train s mis
at each trial have accepted the plaintiff’s version of !
fortune, and have rejected the theory of the defendants 1 put
was injured while intoxicated, not at the plank ¢ ;
some distance east of it. (.d Iseend
Apart from the probable uselessness of a third tr1d7 hen the
ground for disturbing the result of the second oneé facts 6
case was before this Court after the first tria} the 12
more fully referred to. Some details then in evide roved:
left out at the second trial and some additional ones I: g sty
was strongly urged before this Court that the i lcut off 8 r
was incredible, and that his foot could not have & t: bub the
he stated without some injury being caused to the boow,; as ?
jury had before them what the defendants P“t,for 4 waﬂl;é,\
fair reproduction of the track and planks and englnﬁie plaiﬂtiﬂ?ﬁ:
be able to judge of the eredibility or the reverse 0% ttiﬁ 065"1
evidence; and the cross-examination of G2 ur
yineing 5 that

e M P f con
read as if the defendants had much hope © t down §

<
=2

that it would be impossible for the boot to 8¢
the top would not be pressed between the W

The plaintiff swears that, in his struggles Kl went i
reached him, he threw himself so hard that h1s anthe Paiﬂ' ’I‘m
joint, and that, when he did so, he screamed_wwh. rcuﬂlst&noe:n
was brought out on cross-examination, and is a @ eadil ace0”"
mentioned at the former trial, and woulld_ Tiore : it dids
for the occurrence happening as the P I -~ iff’8 BV o)y
the jury may well hagela) considered that the plamﬂas not B
given to the doctor immediately after the aceld® qan®
to have been manufactured. Jaintiff that ®

The two physicians who attended t0 the P t 8 qneﬂnf”.]w
evening were called by the defendants, but }1110 ; mproba'bﬂl
asked them or any other witness as t0 even th ie
the injuries being received as he states — His state™ abo"®
space to receive the boot if erushed dow™: o e
undisputed that the wheel cut off the
the ankle joint.

The evidence for the defenda
s all the width of space necessary 10
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L for the wheel flange. As to the actual width of the
¥ may very well have discounted the evidence of the
an, practically the only witness, as to its measure-
1€y may well have preferred the plaintiff’s statement
b 215 inches wide, had gone into it, as the best
Width, since the planks had been taken up and a
W1 in the interval. The defendants’ own wit-
g the two physicians, say that the plaintiff was

of the jury, as ultimately brought in by them,
1t company negligent in not having the crossing
T, "or the accident would not have happened, be-

Space enough for the plaintiff’s foot to get
®0 the rail and the plank, and that the plaintiff
the exercise of reasonable care, have avoided the

e a’re not inconsistent with answers previously
® JUTOrs’ statements in Court. They were fully in-
‘ﬂormt think the Jjudgment for the plaintift upon

1d be disturbed.
Md Hobgrxs, JJ .A., concurred.

Appeal dismissed.

JANUARY 27TH, 1913

APMAN v, MeWHINNEY.

Y Agent’s Commission on Sale of Land—
,MWW—Evfdence. .

'%dant‘

from the judgment of Lexxox;, J

9

i Megeorry, C.J.0., MACLAREN, MAGEE,

the defendant.

%;j'::?m below by reducing the

Nthis zas b for commission from
- Tespects judgment below affirmed.
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HIGH COURT DIVISION.

| 15
DivisioNAL COURT. JANUARY 27TH) 19 .

AUTOMOBILE SALES LIMITED v. MOORE-

B con

Promissory Note—Action on—Defence—Part Failure 06{“ i not

sideration—Unascertained Amount—=Sale of MatOTS o

in Running Order — Counterclaim — Damages — :
quired to Place Car in Order.

Appeal by the plaintiffs from the judgment of g{ou
Junior Judge of the County Court of the County Of,YO ' otion
the findings of a jury, in favour of the defendants, ;
upon a promissory note and a counterclaim for th
$100 paid by the defendants to the plaintiffs.

’ LEITGE’

The appeal was heard by MIDDLETON, LENNOX, and
JJ

g he P

R. J. McLaughlin, K.C., and R. D. Moorhead, for k
tiff's.

. N. Shaver, for the defendants.

Jain”

810
The judgment of the Court was delivered by ngw?)mobﬂe
J.:—The note was given in part payment for an :
purchased by the defendant Ida Moore, und
tract dated the 18th April, 1912, which called for the .
$600 cash upon the delivery of the car. AMoore gave n d
When the note matured on the 3rd May, Ida was topP®
cheque for the amount. Payment of this chequ® by plac® 4
The contract is in the words following: * 1 hee ut i B
order for one Guy car as seen e SO bi po deliveﬂ;
running order. Price, $1,000. Deposit, $100. Dal® = ote 4
when ready. Terms: $600 on delivery of car; b2 he
three months, 6%."’ of &
When the car was delivered, the
cash payment. Complaint was made tha den
placed in good running order; and upon the eV;ts
that this complaint is well-founded. The expr L
defence place the amount necessary to make the &#
at various sums, the highest being $200; any disett
The trial was allowed to proceed without
the law applicable; and apparently the case wed peen
though the sole issue was, whether the car ha
good running order.

’ . n lieu
note was giveR 7 4 ot bet?




AUTOMOBILE SALES LIMITED v. MOORE. 701

The learneq Judge said «at the close of his charge: ‘‘If yom
liver:gta(‘)f&et that the machine was defective when it was de-
take it hthe Moores, and that they are, therefore, not bound to
Wil o o2 You will find a verdict for the defendants; and you
Oy the (())t}? 0d a verdict for them for the $100 they had paid.
ditjoy, . er hand, if you find that the machine was in good con-

> 80d yoy think the plaintiff ought to recover, yon will give

a .
et for g5

On tp; ’
be this, the Jury found for the defendants; and judgment has

€n
defenflntered d“missing the action and for the recovery by the
1S of the $100 paid.

e # . ;
Chalpgy,. 20 think that this can stand. The rule is stated in

o e i :
5§ gogy, 0D €., . 99, thus: ‘“Partial failure of consideration
f‘aﬂur 1% pro tanto against an immediate party when the

< are. iy :

‘Wige»» 21 ascertained and liguidated amount. but not other-
This j in . :

rty 5, aceordance with the law laid down in our own

{;"0- v, Th:,n any cases. See, for example, Georgian Bay Lumber
:’};‘: Upop ;n PSon, 35 U.C.R. 64. In that case the declaration

b pumhagepr‘}misso.ry note; plea, that the note was given on
th ed yp o bh° & timber license, and that the contract was
&% the Y de fI‘3»1}(1ulent assertion on the part of the vendors
;“F"er the ®he right to cut the hardwood timber. Upon de-
v%l.l“re of ﬁonI;'fla Was held bad, as it shewed ‘‘only a partial
oy, auslt.el'atlon and not of any definite sum.”” Sir Adam
0 J%ldie IVely reviews the earlier cases.
foggy S08: ey o P 31 O.R. 284, is also in point. Meredith,
a4, jf*inllure of egf:?%rs to. be clear at law that, unless.there' is a
failurmmething thm eration or unless there is a partial failure

B i at is a : . : s
We heonmderat’ scertained and liquidated, the partial

b ik jugts, 101 18110 answer to an action upon the note.”’
® Plaing; ree can best be done in this case by directing
ang th“‘ifs as of anc‘(:v:;r upon the note and cheque in question,
hamed% the degq,, tdefended action upon a promissory note,
‘!:la,im l{y the Wit ants be awarded $200, the maximum sum
ne§se§ called, as damages upon the counter-

g g0 he machinlene}dent to the issue as to the defective con-
there shoylq ] ncluding therein the costs of the trial ;

€ 1o costs of this appeal.
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_ BrrroN, J.

Re ERSKINE.

Will—Construction—Annuity to Widow—From what

Estate Payable.

Motion by the Union Trust Company Limit:
and trustees under the will of John Erskine,

JanvAry 2778

1913

part of

pout™

ed, the = an
deceaset_i, fol;rw

order, under Con. Rule 938, determining certain ques

ing upon the construction of the will.
The will was dated the 22nd December, 1905

tor died on the 18th June, 1906. an
s and f“ne::lsoon

The testator directed that all his just debt

testamentary expenses should be paid by his eX s

as convenient after his decease; he appointe
pany executors and trustees, and then proceede

] give devise and bequeath all my real an
of which I may die possessed in the mani
to say.

«“Po my wife Isabella Erskine I give de
during the term of her natural life the premise
number 14 Saint Vincent street in the eci
free from taxes together with the contents 0
of four hundred dollars ($400) yearly 10 °
monthly instalments so long as my estate will

“To my son John Alexander Erskine I gl();

queath the sum of one hundred dollars (5) in the 10
sl

half of lot number five (5) concession 1ve {

of Bryce in the distriet of Algoma and Provinc®
““To my sisters Anne Hill and Agnes E

and bequeath the sum of one hundred an

each. gk ort
e existing e out of

ff th

e 3
I direct my executors to pay © reet PrOPC

my above-mentioned Saint Vincent

- - rw
roceeds of my life insurance. ; 2
p ceeds ¥ 31 @ nsura dlrect rtha,trgﬂl aﬂd ?‘%;

‘At the decease of my said wife I
of the residue and remainder of mY esta tes be
sonal including my said house and conten ol
between my said sisters Annie Hill and A8 :
said son John Alexander Erskine 8 are
gurvivors or survivor thereof. ?

““1 hereby empower my executors 1
and dispose of any or all of my real estd
veyances thereof.”’

vise and zzqhoﬁse

d the tesm‘
d

- an

cu . -

ddz;e/fs"“ ; e:.tta@;
o ollowing B

rslizinedI £ ol
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Agnm;ge lega_CiQS to John Alexander Erskine, Annie Hill, and
A kine haq heen paid.

bey 14 ” deb‘f& including the mortgage on the residence num-

The i Incent street, had been paid. .

Self o hep OW had remained in possession, and was now, by her-

! ‘admit?nant, In possession, of the residence. The estate had

A %llsterred, leaving the widow in possesion of the resi-

Wag calleq Wniture, and John Alexander in possession of what
Erang 1% arm, which was the land allotted upon a veteran

cllltimti(m’ 0 acres, with no buildings upon it, and not under

4 9 ¢ widow had been paid the annuity down to
' and the estate was actually indebted to the

%l‘he €Xeey ¢ sum of $45.66, or thereabouts.

’ 1}1‘1 bimit; '8, being in doubt, asked the assistance of the

the (L W‘hetilng the following questions :—

o Anyipy of gi‘églpon the true intent and meaning of the will,

Whlhe Whol o i to the widow was payable out of the corpus

‘g}l Came jpyo t}? estate or only out of that part of the estate

of . \2) Wheth € hands of the executors as cash.

, Moyt er the execut 1 . oy

T% gage of A cutors could raise t.he am_lulty y way

b e and of e 11>remlses 1_1umber 14 Saint Vincent street,

e towh&hip P ands devised to John Alexander Erskine,

o ryce, in the wi i
the -&nn} __Whether these 'Wlll mentioned.
Uity i ? Aot Properties should, as between them, bear
D POTtion to theip respeetive values.’’

a > Rogg,
ge(’rge Wi’lkfi:r ;he applicants,
; Avig f’ or the widow.

By O the other beneficiaries.
!mmt ITTON, J'. af :
the rebe cmlstru(e dter setting out the facts as above) :—The will

. m ;g:tm:ing? 4 a whole. From the words used, what is
Worq Slatop s A
‘\_““_v.'vr%z:tl‘e: it gﬁ:(t;egdefl to dispose of his whole estate. His

e ate op Which Evise and bequeath all my real and per-
W@ne s .7 My hi o possessed in the manner follow-
o ;zg’ge‘?her Wits Wife during her natural life he gave the
%% 100, Dayahle ¢ contents of the same; also the yearly
till o .ﬁh:““not for 1iy, ef?nthly, as long as his estate could pay
e the pfl)’ment durjno? the est;ate {night not be able to con-
fo Widg & her entire life, The house and con-

1 514 0 Woulq }, :
fop 1‘3{:1" ;nortgagedatve for life, She might not have it for

© Taise money out of whi ;
y 8Ven § A of whieh to pay the
" mortgaged or sold, there might not be
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: 68
sufficient to pay the $400 for life. The widow is noW 01:3‘7 the
years old. She may live quite long enough to eX'ha}Jst’- i that
rate of $400 a year, all that the residence would realis® 53110""
before death she would have neither residence 10T yeou estato”
ance. That was not within the contemplation O he ¢
I am of the opinion that the words ‘‘my estate,”” 18
providing for his wife, mean the estate of the testator - :
wise devised or dealt with by his will. A and

The general words ‘‘remainder of my estate 'b‘_’th 5 Job?
personal’” eannot be held to include the farm deviSeC Apni®
Alexander, nor can it include the money legacies Pa1¢ vds, and
Hill and Agnes Erskine. The words are generd. B f g0l
would inelude, of course, other property of the testato ’rowﬂ"/d.
obtained by him subsequent to the making of the b b
by him at time of his death. ¥ execu’ﬂors

The last clause of the will, simply empowering i g 10 {“’r
to sell, is the general one, and in this case neither aarpretatlon
detracts from the will—nor does it assist in the 104 :
of the will. it 18 Bl

My answer to the first question is, that the annuguytors pad
able only out of that part of the estate which the X
in hand, exclusive of the residence and farm. i

My answer to the second question is, “No.’ the frst &%

The third question is covered by my answers 2
second.

As the exeeutors will continue to act and
after the death of the widow, it will be 10
make their costs payable out of the estate.
parties. 3

ate
deal With thghzsfto :
h rdshiP to her

No costs
Keuny, J.

Vendor and Purchaser—Contract for Sale 0
be Given for Part of Purchase-money—
Dispute as to—Alteration of Agreeme™ e
Waiver of Objection—Specific Perform® ¢ for the ’

men G

Action for specific performance of an agree :

of land by the defendant to the plaintlff-

W. Proudfoot, K.C., for the plaintiff.
J. A. Rowland, for the defendant.
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: KELLY’ J.:—The only point in dispute is as to the lenvgthfof
- @ of the mortgage which was to be given to tl_le vendor for
Dart " e pUPChase-money; and, by reason of this, the defen-
Vi eomendS, a valid contract was not entered into. himig
ﬂlefmm Plaintjfy signed, and delivered to the agents wit dw s
o Pmperty had been listed for sale, an offer to the :iefen an -
Imwe € anq McLaren, a clerk from the agents oﬁiqe, su‘ -
allfit&d 1o the defendant, who returned it on the following tda)tr.
gy Ve Wstructions for changes in the price, the amoun ﬂ(])
lhs _I'ayment’ the amount of the mortgage, and as to makmgd (;
hﬁltfalments of Principal and interest payable yearly instead o
Vearly

' agﬂi;lhese alterationg were made by MecLaren, and the offer was

A'n‘th"ta‘ken by him to the plaintiff, who initiallec} the alteraqlo?si,f.
WMM fon Place about the 26th and 27th April. The plain 1‘
Aty ‘eLaren Oth say that the defendant signed the ac'cgp.t.alrlxcg
¥ th thes(z: “hanges were made, and before they were initia ed
;thﬁine pl&lntiﬁ" and McLaren adds that the defen‘(:lan.t initialle
th& et € he signed the acceptance. The plaintiff also says
tio, ,‘le N the €r was brought back to him to have the altera-
dg‘fe lmtlaned’ they had heen initialled by the -defendant. The
! uam’ 01.1 the othey hand, says that he did not sign thg ac-
ing 'bcae L aftoy the plaintiff had initialled the alterations;
oﬁer'b.’)’ St betore signing, he himself further al.tered th;
fve ’yearsn_lakmg the term of the mortgage three years instead o
Yeay ltze:;ntention 10w is, that at no time did he agrie to a.uﬁnvteii
& e i i ptance
;f:erhemadei‘}llethat, 1ot having signed the aceep

ratig alteration from five years to three_ years, whi_ch
Itiaued‘th’ . maim’ained, was made after the plaintiff had in-
nmnt e changes, pe and the plaintiff were never agreed
3 hat term ] p

: thy :

from ﬁvh;s tI thing he is mistaken. My view is, that tpe change

g he tha: three wag made after both parties had signed. It

y&&r tery a e ‘defend&nt afterwards wished to have a three-

&th % Vie’w I:d B M2y have made the alteration in that respect
€e

: oty intj it; but that, under

e 8 the plaintifr agree to it; bu , und

‘i‘:':& 80 inx(lili’:,i?zeels’ €ould not haye assisted him, for the alteration
: Msgible forct Y made

as to render it almost, if not altogt:ither,
t0 qogq,. Y One, on the closest examination of the docu-
Op et, ‘
" thy, yeael‘m!ne Whether in jtg present condition it reads five
:lt “a as readily he reaq one way as the other.
to 0;:? Question thape may have been of the defend-
Ject on the ground of want of agreement on the
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term of t '
i he mortgage, that was set at rest by what followed i
A ; "
solieitar; sdréw i at a copy of the original offer supplie o
objected’ 3 al;i;v 1 Weesantion it SheoRendeig telim, to Whi@hh
i unwi’llin , later on, he again referred to this an exprmt
el gness to complete the sale with that term: thﬁ
s e Iv)vpea;;s to have come to the conclusion that the pl;;s
e b 0; : more than he had sold it for, and he was ﬁmﬂaw
L ‘tse rom the contract. The plaintiff ther Oﬁeregant
refused Iglfm of the mortgage three years, but the defel'lhiﬁ
Six abtct ave some doubt as to whether he had mu® . the
ikl Jrg 1051; for, notwithstanding that he did so obie‘?"wiﬁ;
B thepso]c.e. ure for completing the transaction wWas gone v de
livered b, 101;101'3 for both parties. Requisitions 0B title Wer°
et th e plaintiff’s solicitors, and com~esp0nd"'n"e pe'qui’
s e i;}n fmd th.e defendant’s solicitor about these rdrﬂft
oty e inspection of the defendant’s title deeds- ", ted 10
the pl " I.)P%pare(.l by the defendant’s solicitor an submlt 4

e plaintiff’s solicitors for approval; it was appro¥ b
turned, and was th & dant fm’
his wife. A en engrossed and signed by fhe defert - iff®
solicitoe. draft mortgage was also prepared bY e pla; The
e “f':‘and ;ent to the defendant’s solicitor for aPpr‘ﬂa}g'e
dra;wn a,: gl.gme l;co the plaintiﬁ’s 'wii':'e, and the moz’ltﬁg mﬂst
e i er. This would indicate that someth =, {he
partieg g etween the solicitors by which this Changgﬂﬁstioﬂ
of not ca as’. rought about, and that there was then! noe
et t“‘b}ing out t}le agreement. The draft m
o the:,t: e plaintiff’s solicitors on Saturday diaap‘prov ;
i iat tement that it was neither approv d |
oo T;le Qf its return, a elerk from the office of the
— r tendered the deed to the plaintift’s

ortgage being immediately engrossed an execnte®s g B
plaintiff’s solicito ing ‘with ortgag® ot

rs having with them the M & defeﬂm ‘

money to make the cash . B0
. payment, agail nE i
xl:presentatlve. Again something was said a u.t e ximh%ga@@ b‘
ortgage, the defendant’s repi'esentative saying ;e mort ,ml
tion only o° i

five. Thefffhe

str:uctions were to elose the transac

b'elx’lg m{’d.e to mature at three years inste® " ars ', ye
m.f 5 solicitors then offered to make the erm T yedwmw
original contract so stated it, and they o

p!'e.sentative and the defenda;lt went to the regist?y oleﬁﬂg ;
amine the original. It was then agreed 10 s a0 ™
transaction until the following Monday, and tHE*




SNELL v. BRICKLES. 707
ton o0 .
Mﬁ:i 18 not then being carried out; but, when that time
‘ 'My the flefendant ’s solicitor refused to complete it.
be enfozlew 18, that the contract is enforeeable and that it should
degq Wazed; but, as the purchaser, both on the day on which the
the 4y 1 tendered and before that date and also at the close of
at, ins:c Offered to make the term of the mortgage three years,
80 deﬁre:m-lt of five years, will be its term if the defendant now
i
_duq, S0
D&Y&blegglent will be that the contract be so enforced, with costs
T Y the defendant.
’dvetai]s’ i{ cq“estlon arise as to the adjustment or settling the
of any Buehan be referred to the Master in Ordinary; the costs
Madg 1 repr:ftel‘ence being reserved until after the Master has

Py,
(}()NBR
: >GE, C.JKB, JaNvUary 28tH, 1913.

Vengy, SNELL v. BRICKLES.
and
88ence ol;“é'thSer—Contmct for Sale of Land—Time of

~Duyy, ,, % niract—Failure of Purchaser to Close in Time
tiop of Comy endor as to Tender of Conveyance—Construc-
betwee ract—S8pecific Performance—Death of Plaintiff

of Daye earmq and Judgment—Entry of Judgment as
earing—Practice.

of : ‘action £ .
lﬂnd by theog Specific performance of a contraet for the sale
v efendant to the plaintiff.
€ 0t;
out , . 2etion .
8 fup WVas tried before Favconsringe, C.J.K.B., with-

y at T

o Proudfostfo 1to, on the 26th November, 1912,

"B Joneg p B:C. for the plaintiff,

Tl » for the defendant.

; N

Bent i bh.BRIDGE, C.J. g : _
Not Yot 18 cage the dug am informed that since the argu-
byt 50 beey Dotifieq i,endant has departed this life. I have

1t
m%ali?ggm that, in sfx I}’ll'Obate of will or order or revivor;
ang the * Decegg Ch a case no order to continue pro-
d&te hB Jug ary to P

. enable the Court ive i
e gy o “8ent ourt to give judgment,
" Hﬁlmwhleh the :;&y b pronounced and entered as of the
Cagey o oSted gpnq 7 Soment took place: Con. Rule 394; notes

thepg . )
°Te oitgg, 8000’8 Jud. Aect, 3rd ed. p. 603, and
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It is an action for specific performance, the
that time was of the essence of the contract, and t
tiff neglected to close the transaction on the pro
upon the defendant assumed to rescind the contrac

The transaction was not closed on account of
of the plaintiff’s solicitor and his consequent absence
office on the date of closing and the day preceding.

t:

The plaintiff replies that he accepted the title to Fhe t0 tﬁB

and that it was the duty of the defendant, on 0T Pﬂz
15th March, to tender to the plaintiff a properly exec
veyance thereof, with a mortgage, drawn on the

solicitors’ usual form, or, at any rate, to have s.upagr“m M‘t

form as required in and by the terms of the said

The clause of the contract is as follows:—

defence M
hat the P
per date, "‘],_ B
from 4

E
5

0

“ . . for the price or sum of seven thousand
five hundred QOLIATS............esconsss® S8l

“payable as follows: five hundred dollars...:---t' h18

“paid to G. W. Ormerod as deposit accompanying o
offer, to be returned to me if offer not accep
two thousand dollars ...........c-: 3 delivery

‘“to be’ paid upon the acceptance of title an 4
of deed, and give you back a first mOI"“!{"g"5 years
property for the remainder, repayable 12

.
o 0t WIE

from the date of closing .......---*"""" ]

g o 'ﬁ»

: £ PRl

““with interest from date of closing at 6 pe;nce:n the VW
payable half-yearly, said mortgage %0 be dré ! M/

solicitors’ usual form.”’

The general rule, in the absence of ot
the purchaser prepares the conveyance 8t ;
Foster v. Anderson (1907), 15 O.L.R. 362, ‘But
son v, Davis (1893), 23 S.C.R. 629, 633.
here, the reading of the whole clause 15
duty of the defendant to prepare
conveyance. And I think the defendant
that duty, because on the 21st F ebl'lm'?; for
plaintiff’s solicitors enclosing a draft d°°C
on the following day they wrote enclosing
tion of the lands to be conveyed.

t
1 am of the opinion, therefore, ﬁ’t‘w jnvolle SO gt

in default so as to entitle the defen
the clause in question.

2 qant®
plied 5%

500

rovisio™
her P! own &%

5 o
e M . 4
.
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is, that the usual judgment for specific perform-
directed, with costs of action, and a reference to
settle the conveyance, if the parties cannot agree.
three months’ stay from the date of the argu-
November, 1912).

JANUARY 297H, 1913,
, FALCONER v. JONES.

—Injury to and Death of Servant— Negli-

dutory Negligence—Findings of Jury—Dan-

ery i Factory—Cause of Imjury—Accept-

Y of Defence—Liability—Grounds of Negli-
eni—DMotion for Nonsuit.

es for the death of William Falconer, while
“tendants’ factory in operating a machine called
‘ --u alleged, of the negligence of the de-

§¢

d before Middleton, J., with a jury, at
and 14th January, 1913,

HK.C, and B. H. Ardagh, for the defendants.

of the faets are not in issue. William
the defendants’ factory in operating a
driven by a belt running from a
¢ from a large pulley upon the main
A passing through holes in the floor to
A the shaft above. When it was not
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Falconer went to the basement, procured the belt, il
took it to Werlich, the millwright having general "hﬂg&:
of the machinery in the mill, for the purpose of having the Kk
repaired and replaced. Werlich went to the machine a o
the cover off the box or casing which enclosed the counter'shﬁ:;
the belt could not be replaced without his so doing- He ththe
passed the belt over the counter-shaft and down throug? ted
Openings, and went to the basement to lace it. Falconer asslzgu
him in uncovering the counter-shaft and in passing hgsN

through. in
When the belt was laced, Werlich came uPStairs ag:,gfl n;
placed the belt upon the loose pulley, and went beloW the mail

order to put the belt upon the revolving pulley o2 p

shaft. Werlich states that at this time he told Faleone? - yave
clear, as it was his intention to start the pelt. The ent
found—and I agree in their finding—that 10 such diately
was made. When Werlich reached the basement, he ! i eS8 of
placed the belt upon the pulley; and there was 10 eye'W;iolenﬂy
what next happened. By some means, somethingb r::;;ng thre?

thrown, and struck Faleoner upon the breast, DT Cyim.
ibw and driving them fnto bis heart, instantly MIUEC e
The theory put forward by the defendants Was; th-ah the view
had taken a piece of wood—produced at the trial"yltwas peiz®
of holding the belt upon the free pulley while I pelt o0
placed on the moving pulley below, and that, when the o pand
menced to move, this piece of wood Was jer
and thrown against him with violence. . tely 819 fhﬁ
The piece of wood produced was found immedi impact’ a{!%'
aceidens, broken as if it had received some SEVEEL iy i
the sides of the box were broken where they ad beef!
such objeet as the stick produced.
The jury deliberately reject this theory of thet,h
adopt, instead of it, a theory propounde® -.byw”
counsel and not founded upon any evidence. It "
a band-saw was operated at no great distanc® ratin
shaft. What is suggested is, that the man °pe,-on
saw may have thrown a piece of waste W ovzn
ingbbelta, and that this may have been o
to bring about the injury. g 7600V
If this finding wer:,lryeanential to the pm?hfft;“ s
ghould be much inclined to nonsuit; but thnnded L
ants cannot complain if the theory ot 1 ﬂl’w
accepted ; and upon that there is lilb.ﬂm; t theW S
The negligence found by the jury is, t1% o
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locked, and that it allowed the belt to travel on to
ey, thereby putting the whole of the counter-shaft
high speed ; that the engine should have been slowed
‘the operation; and that Werlich was negligent in
cover off the counter-shaft while the shafting was in
p.ntting the belt on the wrong side of the drive-
ntributory negligence is negatived.

2 the theory propounded by the defendants, all
8 of negligence are relevant, and are justified by
- On the other hand, if the theory propounded by
I and accepted by the jury is correct, the only negli-

. aI’leablfs is that relating to leaving the cover
by Werlich until he had ascertained that the
0ng to operate properly. Even in that view of the

‘ dlould accept the findings of the jury, leaving
Dellate Qourt to interfere.

i ’ eonnsel pressed strenuously for a nonsuit,

an that the only fair inference from the evidence
Mnt was occasioned by Faleoner’s own conduct
g to hold the belt in place upon the free pulley
'g replaced by Werlich upon the moving pulley

the M&ple laid down in Sims v. Grand Trunk
%-21 330, and in Jones v. Toronto and York
, O-L.R 421, this case cannot be said to fall
to the general rule that the question
is one for the jury.
“Wcourtdeahngmth the matter, I may
1 made upon my mind as to what really
Aaleoner probably took the stick produced,
m the free pulley. As Werlich had passed
side of the moving pulley below, as
_the moving pulley it would immedi-
,Mpnney above. The effect of this
‘W to rotate instead of remaining
. then struck the stick, jerked it
it violently upon the box, and it
“ r. Faleoner would be stand-
-m, Wwhen jerked from his hands,
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pulley upon the main shaft; as, while this was not set up 1 ﬁi

pleadings or particulars, it was developed in the course of ¥

evidence of the defendants’ employees and witnesses- 1,650
Judgment will, therefore, go for the amount awarded, $l;”"d

(apportioned $500 to the infant son, which amount mu$

into Court, and $1,150 to the widow), and costs.

913

MerepiTH, C.J.C.P. JANUARY 304 ; :
CURRY v. PENNOCK.

W

Landlord and Tenant—Lease—Covenant not 10 8 ubme of £,

h—Importance 4 of
Use of oW :;arﬁt’w
ment betwe to

to Relieve from Consequences of Breac
sonality of Occupiers— ‘Interest in or
the Property’’—Construction of Agree o510l
ants and Stranger—Power of Assignee of Em:;l 008 4
Evict—Landlord and Tenant Act, 1 Geo. V- ch. & oo~
5—Other Breaches of Provisions i Leasé—

Judgment for Possession.

BB
Action to recover possession of demised pramifFrTS
injunction, and other relief. '

7. J. W. O’Connor, for the plaintiff.
J. R. L. Starr, K.C., for the defendants. e
1ieve *.
Megepith, C.J.C.P.:—I1f this Court had Powﬁcg) I:Ver - bﬂ
defendants from the effect of their conduct' " vjd,Ed [ be
own signatures and seals, they have pl.a P l"zn, 1 W*Q“ld'w-,
a loss of their rights in the property 11 o up 10 and
in favour of giving them another chance 10 11\;:, ve don® bey
of their agreement, because nothing that they % ly 3ﬁeawm
their rights, has been proved to have injurto wer'; _1"'
plaintiff in any way; but there is no such PO m'qyaeﬁ"'“’n ;
has a right to exact that which the agreemet . s,
vides shall be the effect of a breach of its pro

mu
The statute-law has given t0 the Courts preac” -
o0 . ’ r forfeiture fox; but W

lieve against a right of re-entry 0 tenants
condition or covenant between Jandlord and 1€ ¢ unde’™

pressly excluded a condition 0F eovenl:::ed land ; sni‘iw' ] b
or parting with the possession of ® caption o :

is one, in substance, t0 which sueh €
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roperty 1n Fluesa
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Cabg, The personamy - question, was well as to any er-
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of much concern to h the defendan ,?th the rights c}on
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Wont 1, -

ave no
: should have
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Okepg
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d was to be paid to them. Br
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Sion g ,

f posses-
T rere to be out o o
and the plaintiffs were ight of the p
he Property agdtprolf)itS, except an oversig
pﬁl‘ty i
Might We g

e i tances,
i landlord, under such circums

which g ;

ay lap i, and inge

: - r >

Q hlS
g y ha e,

dingly
ment was carried out accor

S agree

gt

t ﬂug- he yeay 19

’ © e i Of

i . 300 has
Dresent yoqy has been entered into: and $

o1 this yegprg rent,
: All’t ot B

i the writix?;z
8 quite iy, the teeth of the plain words8 zi ey
question agaj permitting any one to have s_“bsmnﬁa“y’
Or % of any Part of the property; as well M'the .
Q&M.sﬁblettin it; and ne attempt to procure i g
?ny o %neemed W;s made; and it was all done wlv e
i - the Plaintify woulzl take advantage of an
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opportunity he eould grasp to turn the defendants Out"bwg;
now able to obtain a much higher rent than they have e
tracted to pay. ' ,
1 am unable to perceive anything, of any weight, in ¥3¥ o
tention made in the defendants’ behalf, that the plaintiE i ,nze
entitled to eviet because the writing in question was » mﬂhe’
with him as a party to it, but only with one through WA o8-
claims. The condition broken, the defendants’ right of ;50
session ended, and the person entitled to the property. ’~sﬂbJ§7
to their rights, may assuredly re-enter; see 1 Geo. ot
secs. 4 and 5. -
The minor points involved in the action were disposed ?f h:ld
ing the argument, judgment on the main point being with?
at the request of counsel for the purpose of enabling : then’
refer to some cases which were not accessible to i pseur”
’.chat has now been done, without, however, throwing a0y G
ity upon that which seems to me to be a very plain case.
Those minor points were dealt with thus:— pdab
The defendants had no right to erect the brick verﬂairﬁd :
wall without the plaintiff’s consent. They might have I 1atiﬂg
the wooden verandah; and could have done 80 without vwermis'
the by-law against erections and alterations without P8¢ & e
sion of the municipality. But no substantial, oF evgi an it
able, damage was caused to the plaintiff by this Wrongi;intiﬂi’s
vxtould at most be a case for merely establishing the
right, and nominal damages. in 861
There was no exceeding the defendant’s rights 1n. efresl.‘f
refreshments on the verandah; it was part of the house’satisfw
ments had always been served there, and could not bihere' Wﬁ
torily served in any other part of the cottage- . ihe pus’
no evidence that the sale of peanuts was not Withi?
ness of the keeper of a restaurant or “lunch-counter' in
There was no breach of any of the terms of .t
question in the defendants yermitting some 0
ployed in the restaurant orIat the lunch-counter b occ;lrlgn‘ thﬂi'
in the cottage, while so employed, nor in aec s o
wages an agreed amount for such occupancy; % W?sd ed DY
: re lodg
to paying so much less wages because they we of
master. wolfs

3 a pa
The oecupation by the Wolfs and e plam:fi,' for

-

n the coB

ing

some of such rooms, before Wolf assigne its ol
arty to 1 157

no right of action to Wolf, who Was LR ht
sequently, the plaintiff ean have no such 118




GERTZBEIN v, BELL. 715

imony given in contradietion of the writing, or
h a view to proving consent by Wolf not in writing,
edence to ; and so would give no effect to it if it could
1 admissible in any manner or for any purpose.
Adlord and Tenant Aet, 1 Geo. V. ch. 37, was not
- Or referred to on either side. Section 23 is obvi-
than one reason, inapplicable.
r the plaintiff for posession of the land in ques-
will, substantially, give the plaintiff all that
to, and no more than that; there will be judgment
t with a stay of proceedings for thirty days, if
desires it,

JaNuary 30T, 1913.
~ GERTZBEIN v. BELL.

urchaser—Contract for Sale of Land—Interpreta-

ific performance of a contract for the sale

land.

for the plaintiff,
» and M. L. Gordon, for the defendant.

‘P :—The plaintiff may have judgment for
of the writing in question according to the
lon of it, that is, price $7,000, $2,000 be-
mortgage for $5,000, payable as provided
costs. Otherwise the action will be dis-

a

any credence to the story that the writ-
%mam to suit the defendant; but, on
J&Wby the plaintiff, and prepared in
‘éave room for want of understanding by
on of the meaning which the plaintiff
convey; and is, at least, not expressly
Subject of a first mortgage.
_Was never intended by either party
dththe such as the plaintiff might
upon the property ; nor, on the other
1 be at the election of the defendant.
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Very plainly, payment of the $2,000 before deed, and 1;&:’
ment off of the mortgage now on the land, are provi ed 511':
the provisions as to a second mortgage for the rest O the P r’&'
chase-money—$5,000—and for the right to create 2 firah SIS
gage, are by no means so clear. erly
The case is, therefore, one in which the Court may P B et
refuse to compel specific performance, whatever the very ighf»'
rights of the parties under the words of the agreement mg&ﬁ#
be: see Bullen v. Wilkinson, 2 O.W.N. 1202, 3 O.W.N- 2

Favrconsringe, C.J.K.B. JANUARY 307H,

BADENACH v. INGLIS. ;
o Lich
Will—Testamentary Capacity—General Paretic Insamity
Intervals—Evidence. !
e
oct
obate of 2 dd testd”

Action for revocation of letters pr :
st wllld‘:zlamtwn

dated the 10th June, 1909, alleged to be the la

ment of Edgar A. Badenach, deceased, and for Z otary dﬂ&ewd
that neither that document nor a former testal’ en he sigh
ment was the true will of the deceased, becaus® “;ty.
the documents, he was not of testamentary ©€apac
C. H. Porter, for the plaintiff.
A. F. Lobb, for the defendant Inglis. 5 o
0% er of g
FaLcoxsrige, C.J.:—The plaintiff 18 2 broth erIY,B:f;

A. Badenach, deceased. The defendant IngllS’Badenth "
enach, is the widow, and the defendant Sarah
mother, of the said Edgar Badenach. den&ch weré
Two alleged wills of the said Edgar A Ba ¢ 190
pared. The first one was signed.on the 24th A ugus,;nd the et
vided for the converting of the estate into xqoneile the "y
ment of the same, paying one-fourth 0 thi ]::i o durt
during her lifetime, and the balance t0 g the 7o g
with provisions in case of the mother prqdeciﬁf of GM
vice versa, and for the support and maint® e
if any.
The second will was signed on.the 1 to his
voked all former wills and gave everything :

gtituted her his sole executrix.
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0%% Plaintify alleges that, at the times the alleged wills were
. “&pm:;’l’ the said Bdgar A. Badenach was not of testamentary

higdg‘ar 4A. Badenach died on or about the 5th February,

BifanOt];doll; about the 28th September, 1910, letters probate were
Y& Surrogate Court to the defendant Annetta Blanche
b, noy Annetta Blanche Inglis, of the last will and
s ie;‘tHWhieh was signed on the 10th June, 1909. :
mxanitya “8ed that the deceased suffered from general paretic
deme, b’e"mIHonly known in the profession as G..P.I. The evi-
: %ht.l‘adieto of experts and laymen, is, as usual in such cases,
Wit 'y and conflicting.
fo the e‘())llt leing any close analysis of the same, I have come
i Ofn Clusion "t the plaintiff has failed to satisfy the
e,untﬁst bet Proof which admittedly lies upon him. The great
the chsib-;v I the different sets of medical witnesses is as to
Oty MUty in thig disease of a period of remission or what is
los Mediog) . - S a lueid interval. :
gy i a1 Witness for the defence, whose experience as an
the Provinf?lt)abl.y greater than that of almost any person in
‘eéta:stl:f.ied that there might exist all the symptoms
Wang of ¢ Or 18 Sal.d to have displayed—difficulty of walk-
;b_ er aODC_entr.atmn, want of control of the sphincter of
F oty ,m;,ld 111118_10113 of grandeur—and still there might be
retnistsi(m W ® & will; that there might be remarkable periods
i dhgg, In t; ¢ Mental irregularities would be quite in
. Moy £ 18 Bta_tement he is strongly corroborated by the
Withoyt " ??clﬁr, of London, England, which was ad-
e Jection, and an extract from which here fol-
e, b
#ytil: e‘ih ;};;J::ld‘ty of a will made by a general paralytic
! ' qu mt}y Make .a t'l 18, 0}" course, well established that a
Me 4. OR in eve ok W.hlch will be upheld by the Court.
at g Wi Wag mry ¢ase is, whether the testator was, at the
as th 2de, of disposing mind; and the mere fact

> i eneral 3
oy oef will than the § general paralysis will no more

nity e oct that he was suffering from any

® Of Qolyc: . '€T€ are general paralytics in whom
di,ﬁg:';gthat at n?lts'lonsg and the confusion of mind, are so
f& e : 2 butlme n the course of the disease are they
Ulormss, R t oo JUCh cages are by n means the rule,
e durip ; onged periods of remittence and

1y, Ow.y, § Which the testator may be without ques-
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tion competent to make a will, the disease is, a8 has Be;;:
described, a fluctuating one; and there may be, in the M'ﬂ’
even of the second stage, days on which he is quite cap®®
appreciating the amount and nature of his propertys the &p“gt :
of those whom he may or may not benefit by his wilb ‘
nature of the business that he is transacting.” i
The legal practitioners who drew and witnessed thiléng
are men of good standing in their profession, and men xﬂm
very well able to determine whether a man making 2 " grew F
pears to be of sufficient mental capacity. The golieitor W= =
the first will was also well acquainted with the te:sta reM
It is to be remarked also that the second will 18 c:;ed it
ably simple one. Nor is the first one at all COIQPh Itwwld
character. Neither of them is in any sense inofficious: andd“
not avail the plaintiff at all to destroy the second . 5 settle
up the first, because the defendant Inglis has eﬁecte‘ ns‘ﬁ“m
ment with the mother of the testator, and 50 Mrs. £ the yew?'a ‘
be in as good a position as she is with the probate & M
will. Both are attacked, but there is, of course
about the first than the second will. ander all
The action must, therefore, be dismissed ; but,
circumstances, without costs. I eannot pos'.«nb'l}' >
saddling the successful party with the pl"'mtlif .

i

LENNOX, J., IN CHAMBERS.

W.
SCARLETT v. CANADIAN PACIFIC B

Damages—-Apportionmr»nl——Fatal Accidents
33 secs. 4, 9—Widow and Mother of D
of Husband and Wife—Basis of Apport®
Ezxpenses. ;

Applieation by the plaintiff, the widow a2 =
the estate of George Searlett, Bose Act, 1
under secs. 4 and 9 of the Fatal Accldentl: :
between her and Jane Secarlett, tlfe mot he d
the sum of $1,000, the amount paid by !
ages for the death of the deceased- .o o

The widow and mother were the
out of

aying 1,

ghare. The action was settled
down for trial; the defendants P
$100 on aceount of costs.
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st, for the plaintiff.
%derson, for Jane Scarlett.

:—There are expenses in connection with obtain-
‘administration and the funeral. I am not in-
hether the deceased left any estate. For three
Ore before her husband’s death the plaintiff was liv-
m him and supporting herself. The husband,
, lived with his mother, Jane Scarlett, and paid
The plaintiff did not release her husband from

recoverable in the action are to he ‘‘pro-
° Injury resulting from the death’’ to the per-
S€c. 4; and the appointment, when it comes to
hb‘}lPOn any analogy to the Statute of Distri-
in Sanderson v. Sanderson (1877), 36 L.T.
Proportion to the damages sustained by each
a share: Bulmer v. Bulmer (1883), 25 Ch.
urkholder v. Grand Trunk R.W. Co. (1903),

widow was separated from her husband
ent recovery or shift the basis of appor-
_American cases cited in Sedgwick on
121; nor would it appear, on principle,
, lnnxas he continued liable for her sup-
‘the wife continued entitled, the husband
mother’s support only out of the sur-
other 1ncome after supporting and main-
,Suon 1s not so much what was being
the wife and mother would relatively
the deceased had continued to live.
,,_,‘tﬁq,hmband and wife were separ-
' has the strongest legal claim.
Mﬂl.ﬂ,nhintiﬂ’s costs of the action,
» Over and above the $100 received
s of both parties of this applica-
the $1,000; and that, after pro-
of the said $1,000 shall be
e and the said Jane Searlett.
; - see that the expenses above
if the plaintiff has had to bear
‘:"v'm to before the order
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: 1913.
LENNOX, J. January 3185 55

Re BEAIRD.

- ¢ be
Executor—Absence from Jurisdiction—Refusal t0 Acco:”,‘ L
fore Surrogate Court—Protection of Interests © 1o Mot®
Appointment of Recewer—Ex Parte Order—Righ :

against, Reserved to Executor.

Motion by Annie Regan, a beneficiary under the Wl}l:fq‘ruﬂt
liam Beaird, deceased, for an order appointing the Unl% estat®
Company receiver of the moneys and property 0%, risdng
for the reason that the executor lived out of the J¥ $7
and had refused to account.

W. J. Elliott, for the applicant.

LenNox, J.:—I think the beneficiary Annie Rejga;atter-
out a case for the appointment of a receiver 11 .

A receiver will be appointed where the exe s
guilty of misconduct, or has improperly manage D gweu’ :
has been guilty of a breach of duty: Middleton V- 1; Fvans
Ves. 266; Gawthorpe v. Gawthorpe, [1878] W wi'fﬁ“
Coventry, 5 D.M. & G. 918. . and T

The time which has elapsed without 3cco?ttlllzgproceﬁd;§§
out information, and the executor’s disregard 0! pin these

in the Surrogate Court, clearly bring him Wi

and principles. : here it 8p%63$
So, too, a receiver should be ‘app‘m}ted k2 to pl'owa and
as it does in this case, to be necessary 1 ordlffed.’ p- 16 i he
interests of an infant: Kerr on Receivers, 7 isdictio” oegbbﬂ
where a sole executor resides beyond the ju W
Court : Noad v. Backhouse, 2 Y. & C. Ch. 529 ficiaries
9 Coop. C.C. 210; and particularly if the PP " opar
able to get an account from the persons "
estate: Dickens v. Harris, [1866] W.N. ?3’
Here the case is stronger, for there 15 mt)e
and the executor wholly ignores the Surrogd &
upon to account. uld ™
# Generally speaking, however, the orde:' l!‘jhgoin
ex parte, but it may be where the prope” roun
son v. Rawson, 11 L.T. 595; and upor bove-stﬂted'
from the jurisdiction and other causes &

oné
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found in the papers filed anything to shew that
X renounced or is dead. Before the order issues,
‘be an affidavit filed shewing that John Beaird is,
ame, sole executor. '

shall reserve the right to the executor to make
be reinstated within twenty days after service
L the order.

JANUARY 31sT, 1913,

¥ PORTLAND CEMENT CO. v. OWEN SOUND
~ IRON WORKS CO.

""f“ Goods—Liability of Vendors or of Agent for
oOntract Made through Agent—Correspondence—
ffmmty—Estoppel. '

“ages for breach of a contract for the sale and
‘ﬂéfﬁnflants to the plaintiffs of an Emerick pul-
*Tick separator, for use in the plaintiffs’
, “‘Atv_rbod, Ontario, and for a return of the
Tromissory note given by the plaintiffs.
e defendant company was, that there was
0 1t and the plaintiffs; that the plaintiffs’
M the defendant Moyer only, who, the de-
¢¢ed, had a contract with the defendant
Work upon such machines as were sold to
- of which, as he stated, the defendant com-

lﬁm J =lffir defence (as delivered) was, in

i the sale and delivery of the machines
o Was not represented at the trial.

&3

ﬁghn held himself out as representing the
‘m:ﬂerq.mterviem with the plaintiff

: i&fh‘hﬂ company, with a view to
hase machines such as were after-

Diten as he stated, the defendant com-

-
4 :
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On the 16th December, 1910, he made a written Pwp?;i
to Pearson to supply these machines for $3,000; the mwhllb
to be-shipped on the 1st Mareh, 1911; payment to be mad¢ g{
promissory note for $1,000 at sixty days from the 1st "an‘te
ary, 1911; and a further note for $2,000 to be dated 0B -
of the delivery of the machines, and to be payable 0% e
May, 1911. s

; Three copies of the proposal were made, one of which W:d
signed by Moyer for himself and the defendant compa: ted
the others. by the name of Moyer only. All these were ﬂccg;veﬂ
in writing by Pearson, ‘‘subject to confirmation bY it
Sound Iron Works Company Limited.”” Pearsont then &4 for
Moyer his promissory note, dated the 1st Januarys Lix’ﬂy
$1,000, payable to the order of the defendant company - 'ilder
days on which was written, ‘‘On account of one Emerid; grlo ies
to be delivered 1st March, 1911.”" Moyer took the b edﬁl‘t
of the acceptance to have them confirmed by the i
company. - i

On the 15th Mareh, the $1,000 note not having been P :;d’ hes
defendant company drew on Pearson for the amoun® h&"i’ng
on the 23rd March, accepted the draft. That draft nes
been paid, the defendant company, on the 27th Marc e OB
drew on him at thirty days. He did not accept
the 11th April, the machinery about that time M
delivered at the plaintiffs’ works (but not insmnedt))l’ to 7
went to Pearson and received from him 2 cheque pa}’f e
defendant company for $1,000, expressed On the aEmeriﬁk
‘““account Maple Leaf Portland Cement Compahy? arys Ly
coal grinder,”’ in payment of his note 0 the 15t Jann g’ i
his acceptance of the 23rd Marech. Pearson also thefor $'2"?000!
Moyer his promissory note to the defendant comp?™
representing the balance of the purchase-money. . mﬁ"'hmdef

Delay having occurred in the delivery © to % ot
to the plaintiffs, Pearson, on the 6th April; rplte and gtﬂy
fendant company complaining that there Was 'de ay:r deliferif‘
ing that ‘‘according to our arrangement” the tlm;me‘liaﬁa kt"
haq passed, threatening to cancel the contract Lnot gom%fbe
delivery was not made, and adding, “If y?;;:diateb; ;; thw‘

deliver the one you agreed to, just 5a¥ 80

9.8 rl 1
‘reply of the defendant ecompany, dated the 7th f re'})IY,”' e
“We have yours of the 6th inst. gethe p with

say that we are shipping your
separator on Monday 10th inst.
Letters were sent by Pearson
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the

&l;eyistlApl‘il, 29th April, and 10th May, to none of *wh?ch was
Dlaiy Py Mmade. In the letter of the 21st April, he again com-
Serigyg lof the delay in delivery, and drew attention to the
hemg %(;ss the plaintiff company would sustain through not
laveq ]:'_ to fill their customers’ orders, for which loss he
ing refls’ Intention of holding the defendant company liable,
8@1}ing ¢ ee::ﬁ(li ,Eo a statement made by ‘‘your Mr. Moyer when
anq, it;l t thig fﬂime (10th May), the machinery was installed;
May, agagperatmn being unsatisfactory, Pearson, on the 27th
to. the d‘a‘n Wrote the defendant company, referring to this and
g gq inm‘:‘g‘? ’he_asserted that the plaintiffs were sustaining,
Em\ Copy of' Ink your conduet in refusing to send me back
" thy | of € agreement is reprehensible,’’ ete. This brought
g@mmunicat-‘end'ant company a letter of the 25th May (the first
t‘th A ril) Sl any kind from them to the plaintiffs from the
h,‘? Dlaj ti,ff;n Which they, in effect, repudiated any liability to
sap‘ TaCt iy, 1(\)4n the ground that they were working under a
of Aatopg oyer to supply him with cement grinders and
to o -Aching). % ad nothing to do with the sale or installation
W one 1, ‘ngyzssumed no responsibility for its operation
i € offer ' o
E?until ai‘lt.e:T}il dCceptance by Pearson were not returned to
b "ﬁl‘- The Othe: 27th May, when they were brought to him by
thej, Oyer about thce(’PleS were left with the defendant company
for o SSesgion witig :’}?d _Of Decem'ber., 1910, and rengamed in
ﬂ""‘ch#he eom"pany . € time of the trial. The managing direc-
%t'nz Purpoge ¢ thn'“ts that they were left with the company
to cong Otice was -anin' being cqnﬁ_rmed by the ecompany, and
Thel?;' : to the plaintiffs of the neglect or refusal

B0t o dChing ;
Ouht?az o ‘letul.eE:1 'WhIch were delivered were second-hand, and
e*}lle );the defendants; they were not such as the
?M,fg,r ¢ Mtenqeq . 0d were unfit for the purposes for which

Jesteq % aat Yeasor . o Vere useless in the plaintiffs’ business;

m“blixh t of s;: €Y were discarded after having been sub-

PX0pery ' that jy Was?x:l Weeks . The evidence

by %hfer; l| Decam, necposmble for any one to make them work
R ssary for the plaintiffs to replace them

; 0
Oung § lglﬁiew o::;ehow the defendant company can escape
Pany from, €se dealiy, combmaﬁon of circumstances which is
; Deeember 1'9 hen It is considered that that com-

» until after the machines were de-




724 THE ONTARIO WEEKLY NOTES.

livered and installed, had in their possession Pearson’s ’?"F‘:ﬁ(
ance of the proposal to sell, which was stated to be S“bJectmg;
confirmation by the company; that the company, ai': o
they received the proposal and acceptance, also recelve its
son’s $1,000 note, payable to their order, and bearing " ;
face the statement that it was on account of machinery 5 o,
to be purchased ; that the draft for $1,000 was made upo” made
son by the defendant company; that the $1,000 payméﬂ ,
by Pearson was by cheque payable to them; that the t’mr&
note also was made payable to them; that the severd ¢
clearly intimated that the plaintiffs believed that they W epudi'a#
ing with the defendant eompany ; and that there was 10 rof these
tion of contractual relationship, or even a reply to-many not
letters, until it became apparent that the machmel')t’ that the
satisfactory—no other conclusion can be reached DU that ¢
defendant company must have known, and did kn?w’the pelief
plaintiffs were dealing on the understanding and 11 il
that they were contracting with the defendant co.mpan)' opinio®™
On these facts, the defendant company 15, in 0% tsk '
hahlasca. i . Brit>
[Reference to Keen v. Priest, 1 F. & F. 314, 3:5’WalP‘Mf'
Linen Co. v. Cowan, 8 F. 704, 710; WiedemARC sy 6637
[1891] 2 Q.B. 534, 541; Freeman V. Cooke, R, 10 o
Carr v. London and North Western R.W. Co.,
307, 316, 317.] o mere e
In the present case there was much more : o] ango
vity ; there were positive acts of the d(.efendant e o
have estopped them from denying liability. 4 that b t“rntha_
The manager of the defendant company sta-teeceived fro
over to Moyer all communications which Wereu;icate . tomd
plaintiffs; Moyer did not in any way comm ression the¥ 1
plaintiffs, and did nothing to remove any mclll;nt mp“nyf,ﬂw
that they were contracting with the defen Jiable; s
think I am not going too far in
as his co-defendants.
There will, therefore, be judgment in favoRt y
for re-payment of the $1,000 paid by Pearso g tend”
: he date © defes
company, and interest thereon from t made t0 the i M@‘
for a return of the $2,000 promissory note ent € 5
: :on to the Pres: :
ant company, with costs of the action ascertail P07 op 0085
reference to the Master in Ordinary 0 tions A1 furth ;
sustained by the plaintiffs. Further du‘ecma
are reserved until the Master ghall have

holding Moyer i
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N CHAMBERS. FEBRUARY 1sT, 1913,
» "RI MITCHELL v. DOYLE.

~Territorial Jurisdiction—Notice Disputing
Duty to Apply for Transfer of Plaint to an-
Changes in Statute—Division Courts Act, 10
ch. 32, secs. 72, 78, T9—Prohibition—Laches—
 flidavits—M erits—Costs.

defendant for prohibition to prevent further
9th Division Court in the United Counties
‘and Durham, and also in the 2nd Division
“of Bruce.

the defendant.
for the plaintiffs.

Mts are as follows. On the 2nd Mareh,
left their claim for suit with the clerk of
in the United Counties of Northumber-

May, 1910
SR o $100
........................... 60
m‘.‘ 5% SRS s 5 alusik Wia W v e 3.%
s i
ummons issued, which was served,
the defendant, who then resided and

-Bnux . ﬂgn the 15th March, the
SOHor 1o file a dispute-notice, and
¢lerk of the said Court received the
claim and also disputing the
A not file any affidavit, nor did
urt Judge to have the case trans-

' trial. At the trial, one of the

 Aebt, but gave no particulars as

! Judge, on the

plaintiffs for $35 debt

4
H
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On the 7th November, 1912, a transeript of judgm":;ﬂ;f
sent to the 2nd Division Court in the County of Brucé, apﬁli" 0
execution was issued thereon against the defendant. ot afﬂwf

ourt O ¢

cation by the defendant to the J udge of the County C ‘
County of Bruce, this execution and transcript were Seihtiig»
and that matter is not before me, other than as part 0’ Counfy ik
tory of the proceedings. The order of the Judge of th¢ mbelr
Court of the County eof Bruce was made on the 2nd fm;,pwﬂ, ;
1912; and on the 10th December the notice of motIOREEEIEEER
hibition was served upon the plaintiffs. Soh Mhe i
The defendant’s only excuse for delay in moving m;i@ pad
thought his attendance unnecessary, and that 'the #o w/hi@“
been withdrawn or dismissed. Why he was not info daﬁsﬁ& e
own solicitors that the case should be looked aftolls i
appear. The defendant states where his residence gt
been, and states with full particularity whatt’ﬂfe P f ﬁlﬁr’
cause of action is, if any. Upon that statement, = . o Cott"
was no jurisdietion to bring tl?i(; case in the 9th Dlvlsm:l‘w-‘ﬁ}f‘
in the United Counties of Northumberland and D uryg'is #L
defendant also states his defenee; and. if what he .saﬁﬁ Eﬂ"ﬁ no
erits. The PISI iy godt
" this motion, 815 Ty b0
ant mat don®

he has a good defence upon the m
Mitchell made an affidavit, used upo o
not deny anything stated by the defend ¢ 18 pad o
considered. This plaintiff says that he thougl;eferto W
everything that possibly could be done. I shall 10)
davit later. 1. ch. 32 (19"
The proceedings are governed by 10 Bdw. V1% ht, :
Upon the facts before me, the plaintiﬁs had no r(llge,g
72 (subjeet to what is provided by secs- L ..o, O
the suit or have the case? tried in the 9th Vi The &f
United Counties of Northumberland and 4 that
ant gave the notice required by sec. "= »
transmitted to and received by the Pla‘.nnﬁs'
that, and with the knowledge the plaintiffs BiC Cup
of action arose, they gave no information 0 :.‘ngfer if
By sub-sec. 1 of see. 79, there is power tot :
to the Judge that the action ghould have ty. AP
other Court of the same or some other efo ‘:nw m
did not so appear, and no order 10 transie

for.

: in ch~
The changes made in the law 88 % .:;:orunt- ,
1897, by the new Aet of 1910, are "ﬂ‘:ty aking
of ch. 60, R.S.0., required that the P2"5eq gig of
for transfer should satisfy the Judge bY -
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ietion. Section 205 of the same Act provided
1on would not be granted when notice disputing
on had not been given. That section (205) is in part
sec. 78 of ch. 32 of 1910, but the affidavit is not
Support the objection to the jurisdiction—and the
'd to prohibtion are omitted. It is is not lex seripta
ant must apply to the Judge of a Division Court
re applying for prohibition.

ion is, has the defendant been guilty of such
matter of diseretion, I should not make the

Mayor, ete,, of London v. Cox, LR. 2 H.L. 238,
V. Perkins, 21 Q.B.D. 533, cited by my brother
‘¢ Canadian Oil Companies and MecConnell, 4
€W when discretion should be exercised against

_' t shewn what amounts to a sufficient ex-
n satisfying the Judge that the action was
Jurisdiction ?
'V was the defendant’s duty, it was not so
dant. He thought he had nothing more
Dotified, and he received no mnotice. He
* aretion, and he had disputed the plaintiffs’
he did not think it necessary, he did not
1¢ other hand, one of the plaintiffs did
¥ all about the transaction, but gave no
10ge as to how the sale of the heifer was
© of it as if the sale was upon his own
Ot bound to cross-examine the plaintiff;
in the defendant’s affidavit, and not
not come out. The judgment was
_ No notice of it was given to the
fact know of it until the 16th
- was issued in the county of

118, as I have said, do not contra-
g material. Some of the state-
 in the affidavit sworn by Edwin
Are grossly improper. He prob-
; ‘the true meaning of
'ame for it ghould fall upon the
'm‘ilﬁon:fheamno!
: ' paragraph of that affidavi

" its insertion, "
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The order will go prohibiting any further proce
this action in the 9th Division Court in the United COW
Northumberland and Durham.

If the plaintiffs desire to bring suit in the 2nd
Court in the County of Bruce, they can do so. '

The order will be with costs to the amount of $1°
by the plaintiffs to the defendant, at which amount
costs. %

—_—

BrowN v. CoLEMAN DEVELOPMENT (CO. AND GILLIES—
CHAMBERS—JAN. 27. ;

Judgment—Default of Statement of Def ence—W
mons not Specially Endorsed—Sufficiency of S‘“‘
—Con. Rule 587T—Regularity of Judgmeﬂ't-—‘!“”‘"’a,‘l 5
Terms—~Security—Costs—Practice.]—The writ 2
jssued on the 13th July, 1909, and an appearance
tered. Nothing further was done until the 20th 2 5
when the plaintiff obtained, on notice to the dete™
tension of time for delivery of the statement of
26th November, which was acted on. For someé
closed on the present motion, no statement ,"f o
livered, and judgment was signed by the pl
defence under Con. Rule 587, and execution
defendant Gillies, as well as against the def
The defendants moved to set aside the Juce™
and for leave to defend the action. The
point of importance or interest was, W :
properly signed under Con. Rule 587. The~
had the following endorsement only : Bl #
for work done and services performed 'by.ﬂ,” :
the request of the defendants.”” The writ w
the *‘general”’ form, and did not 00'“?17
that the plaintiff could not have &
575, if no appearance had been entered, 2l
after appearance. The mhmentdof M :
details of the plaintiff’s claim, an could B¢

: Master refe
d‘.':

violation of Con. Rule QSQMIMM
and Langton’s Judicature \

“Judgment can be properly signed ' ally
mpntofehimwhiehmbeﬂ‘"‘ Sogiety
writ of summons: Star Life Assurence o gt
P.R. 151;" and said that, if the words s £
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, then the judgment now in question was irregular.
ng the case referred to, he had not discovered any
. The case before the Court of Appeal was one
 held, could not be the subject of a special endorse-
ile 587 itself does not mention the writ at all. It
'émplate a case such as the present, where the state-

““is for a debt or liquidated demand.”” The writ,
S not so endorsed, and gave no intimation of the
of the plaintiff’s claim, so that the defendants
d by Con. Rule 575 or 603. But, when they
er time for delivery of defence to elapse, there
the plaintiff could not avail himself of Con.
d; and the Master felt bound to hold the judg-
‘This being so, the defendants could be let in to
the usual terms, that is, the judgment and execu-
as security for whatever the plaintiff might
but were not to be enforced without the leave
' costs of the motion to be to the plaintiff in
defend,mgs to consent to facilitate a speedy
'O non-jury sittings, where the plaintiff probably
. M though no venue was stated in the state-
1 must, therefore, be amended, for which
disposed of as above; and the plaintiff
H. S. White, for the defendants. S. W.

e
» PALDWIN—MaSTER IN CHAMBERS—JAN. 28.

ssue in Name of Former Sovereign —
wPartc Order—Nullity—Con. Rule
Was begun on the 4th December, 1912,
d (by mistake in using an old form) in

’ dward VII. The action was upon a
. 1€ 5th December, 1892, and was thus
the bar of the Statute of Limi-
1Ty, 1913, after service of the writ
but before the time for appear-
ifs obtained from a Local Judge an
Writ by substituting the words
¥ard the Seventh.”” The writ hav-
e um the order on the defendant,

THv 88 a nullity and the order as having



730 THE ONTARIO WEEKLY NOTES.

been made ex parte. Upon the motion it was conceded that
unless the writ was a nullity, nothing would be gained by setting
aside the order to amend. The Master said that Drury v. Daven-
port (1837), 6 Dowl. 162, would not be followed at the presemt
day; and he was bound by his own decision in Biggar v. Kemp
(1908), 12 O.W.R. 863, to hold that the amendment was properly
made, and the writ not a nullity. The concluding words of Comn.
Rule 1224 shewed that this motion could not succeed unless the
variance from the fact was ‘‘matter of substance.’”’ These mis-
takes are not to be condoned always and as a matter of course,
but it would be a sufficient penalty if the plaintiffs were left to
bear their own costs. Motion refused without costs. S. H
Bradford, K.C., for the defendant. M. L. Gordon, for the plain-
tiff's. 3

AIgINS V. McGuiRe—FaLconsribgE, C.J.K.B.—Jax. 29.

Vendor and Purchaser—Contract for Sale of Land—Revoca-
tion—Onus — Failure to Satisfy — Specific Performance.]—
Action by vendor for specific performance of a contract for the
sale and purchase of land. The defendant’s solicitor asserted
and John Percy (one of the plaintiff’s cestuis que trust) denied
that he (Percy) offered to ‘‘call the deal off,”” and that the soli-
citor assented to that proposition. Bach oné had a different
recollection of a heated conversation. The learned Chief Jus-
tice said that the onus was distinetly on the defendant to prove
the revocation of the contract; and it must be held to be not
proven in fact. The plaintiff was trustee for and co-owner with
John Percy and two others; and, even if the Chief Justice had
come to a different conclusion on the above question of faet, the
defendant might have to encounter serious questions of law,
Poucher (another co-owner and cestui que trust) swore (and so
did John Percy) that he (Poucher) never consented to revoke
nor gave John Percy authority to do so. Judgment for the
plaintiff for specific performance, in the usual form, with a
reference to the Master as to title, ete., with costs. W, M. Do
las, K.C., for the plaintiff. W. N. Ferguson, K.C., for the de-
fendant. ,
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St. CLAIR V. STAIR—MASTER IN CHAMBERS—JAN. 30.

Security for Costs—Libel and Slander Act, 9 Edw. VII. ch.
40, sec. 12—A flidavit—Cross-examination on—Insolvent Plain-
tiff —Defence on the Merits—Good Faith—Two Actions by same
Plaintiff against Different Defendants—Consolidation—Stay.]
—Motion by the defendants (other than the defendant Stair)
for an order, under the Libel and Slander Act, 9 Edw. VIL ch.
40, see. 12, requiring the plaintiff to give security for the appli-
eants’ costs of the action, which was for libel. The fact that the
plaintiff was not possessed of property sufficient to answer costs,
if unsuceessful, was not denied; and the Master said that it re-
mained to econsider whether the defendants had shewn, at least
primi facie, that they had a good defence on the merits, and that
the statements complained of were published in good faith. The
affidavit of the defendant Rogers, on which the motion was based,
was insufficient under the decisions in Greenhow v. Wesley, 1
O.W.N. 1001, and Duval v. O’Beirne, 3 O.W.N. 513; but the
defendant Rogers was cross-examined at great length, under sub-
see. 3 of see. 12, upon his affidavit: see ante 645; and the plain-
tiff contended that the cross-examination shewed that the de-
fendants had not a good defence on the merits, that the publica-
tion was not in good faith, and that the statements complained of
might imply a criminal charge against the plaintiff. The
Master referred to Odgers on Libel and Slander, 5th ed., pp. 7,
455, 665; The Queen v. Holland, 4 Q.B.D. at p. 46; Smyth v.

, 17 P.R. 374, 376; and said that the motion must be
dismissed ; costs to be costs in the cause, as the merits were not
pow properly in question.—The plaintiff, having brought an-
other action for acts alleged to have been committed since those
eomplained of in the first action, moved to have the first action
stayed until after the second should have been disposed of, or
to have the two actions consolidated, and to be allowed to use
in the second action the depositions taken in the first action.
The Master said that, as there were not the same defendants in
poth actions, it was plain that none of these courses could be
taken against the will of any of the defendants; and they did
pot consent. As to a stay of the first action, the plaintiff, if so
advised, could let it rest, and leave the defendants to move to
expedite it if aggrieved. If both actions proceeded in the usual
eourse, the plaintiff could set them down together for trial, and
make application to the trial Judge to try them together or give
directions to save expense and time. Motion dismissed, with
costs to the defendants in the cause. M. H. Ludwig, K.C., and
A. R. Hassard, for the defendants. W. E. Raney, K.C., for the
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CAULFEILD V. NATIONAL SANITARIUM ASSOCIATION—BRITTON, J.
> -
N CHAMBERS—JAN. 30.

Pleading—Statement of Claim—Wrongful Dismissal—Other
Causes of Action—Prolizity—Irrelevancy—Embarrassment.]—
Appeal by the defendants from an order of the Master in Cham-
bers, ante 592, refusing to strike out certain paragraphs of the
statement of claim, objected to as tending to embarrass the de-
fendant and to prejudice him in a fair trial of the action. Brrr-
TON, J., said that, in view of Millington v. Loring, 6 Q.B.D. 190,
this case presented some difficulty. He was restricted to the
consideration of the paragraphs objected to being embar i
or prejudicial to the defendants. Tt might well be that some
of these statements, instead of being embarrassing, were in the
defendants’ favour as shewing all that the plaintiff could hope
to bring forward in support of his action. The action was for
the alleged breach by the defendants of a definite contract. The
plaintiff sought to bring before the Court the matters introduced
into the statement of elaim, for a double purpose: first, to assist
the Court in interpreting the contract; and, second, as the
basis of a claim for special damages if he was entitled to recover
at all. The action was peculiar in this, that, although the de-
fendants had the right to dismiss, and the plaintiff had the
right to leave after the expiration of six months, there was no
right, even by payment of six months’ salary, to compel him to
leave before. Having regard to that, many of the statements
were not embarrassing or prejudicial. With great respect for
the Master’s opinion, the learned Judge thought that para-
graphs 5, 6, 9, 14, and 15 should be struck out. The appeal
should be allowed as to these. Even if there might be somethi
immaterial or irrelevant in paragraphs 3, 7, 8, 10, 11, 13, 18,
17, and 19, they were not embarrassing or prejudicial to the
defendants. Paragraphs 4, 12, and 18 were not objected to.
Subject to the above, the plaintiff might amend the statememnt
of claim, if he desired to do so, within five days. Costs to he
costs in the cause. R. McKay, K.C,, for the defendants. D, I,
MeCarthy, K.C., for the plaintiff.

McDoNALD THRESHER CO. V. STEVENSON—BRITTON, J., IN Cran.
BERS—J AN, 30.

Division Courts—Territorial Jurisdiclion—Action for Swum
in Excess of $100—Place of Payment—Division Courts Aet, 10
Edw. VII. ch. 32, sec. T71(1)—New Trial—Inspection of Doew.
ment—~Motion for Prohibition—Costs.]—Motion by the defend.
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ant for prohibition to the 1st Division Court in the County of
Perth. The action was brought to recover a balance of over
#100 upon a promissory note made by the defendant for $200,
with interest at 7 per cent. until due and 10 per cent. after
maturity until paid. The note was made payable at the Bank
of Montreal, Stratford. Brirron, J., said that sec. 7 7(1) of the
Division Courts Act, 10 Edw. VII. ch. 32, applied, and the de-
fendant’s motion failed—the action having been brought in the
Court of the division in which the place of payment is situate.
~~The learned Judge added that he had reserved his decision
supposing that the parties had arrived at an understanding that,
if the defendant would produce, for inspection by the plaintiffs’
solicitor, the note sued upon, which the defendant said he had
paid, he, the plaintiffs’ solicitor, would consent to a new trial,
either at Stratford or at the Divisign Court for the division
where the defendant resided. The defendant did produce from
Iis own possession the note sued upon, and it was inspected by
the plaintiffs’ solicitor, but the plaintiffs’ solicitor then said that
he was misunderstood—that his consent was only in case the
wnote, when produced, did not bear a certain number by which,
aceording to the affidavits filed, the note could be traced. The
learned Judge accepted the solicitor’s statement; and, there-
fore, could not consider further the affidavits, exeept in regard
to the costs of the motion. As the defendant was not entitled
to prohibition, there was no power to order a new trial in the
Court below. Motion dismissed without costs. K. Lennox, for the
_ defendant. R. S. Robertson, for the plaintiffs,

 WinGERY V. DUDLEY—MASTER 1IN CHAMBERS—JAN. 31.

~ Pleading—Statement of Claim—Action of Deceit—False

2enrese ions Inducing Plaintiff to Live with a Married Man
as his Wife—Damages—Birth - of Child—Cause of Action—
Embarrassment.]—In the first four paragraphs of the statement
of elaim, the plaintiff alleged that in Oetober, 1909, she was
married, as she supposed, to the defendant, though he had told
her that he, while under the age of fourteen, had gone through
the form of marriage with a woman, with whom, as he said, he
had never lived, and that several lawyers whom he had consulted
u%md him that he was free to marry ; that she, relying
on such representations, had consented to the marriage ; and that
m she found out that the defendant had lived with his

.~ B9—Iv. O.W.N.
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first wife, who had borne him a child; and that the defendant
had, therefore, wilfully deceived the plaintiff. By paragraph
5, she alleged that in April, 1911, the defendant was arrested
on a charge of bigamy for his marriage with the plaintiff; that
she thereupon refused to live any longer with him; but that,
again relying on representations made by him, that proceedings
were being taken to set aside the first marriage, and that an
eminent counsel had advised him that these proceedings would
undoubtedly succeed speedily, she resumed marital relations with
him and bore him a child. Then, in paragraph 6, she alleged
that the representations set out in the preceding paragraph were
untrue; and she, therefore, claimed: (1) damages for false and
fraudulent misrepresentations; (2) further and other relief:
(3) costs. The defendant moved to strike out paragraphs 5
and 6 as shewing no cause of action and being embarrassing.
The Master referred to Anon., Skinner 119; Millington v. Lor-
ing, 6 Q.B.D. 190; and said that the plaintiff’s claim was not
and could not be for breach of promise of marriage or for sedue-
tion or for anything else than for false representations which
she believed and was induced to act on, in consequence of which
she gave birth to a child. And this was perfectly well pleaded,
for the reasons given in Millington v. Loring. See also 20
Cye. 14. Motion dismissed with costs to the plaintiff in the
cause. T. N. Phelan, for the defendant. H. E. Irwin, K.C,
for the plaintiff.

RE: YEo—KELLY, J.—JAN. 31.

Lunatic—Petition—Evidence.] — Petition by James and
John Yeo for an order declaring William Yeo to be of unsound
mind and ineapable of managing his affairs, and for the appoint-
ment of a committee of his person and estate. Kerny, J.. said
that a very careful consideration of the matter had convineed
him that the application should not have been made. Petition
dismissed with costs. Featherston Aylesworth, for the appli-
cants. J. G. Wallace, K.C., for William Yeo.

Sumiti v. BENorR—KELLY, J.—JaN. 31.

Trust—Conveyance of  Land—Consideration — Establish-
ment of Trust—Oral Evidence—Stalute of If'ramls—lv'indn‘ag
of Fact—Setting aside Conveyance.]—Action to set aside a con-
veyance of land and other property made by the plaintiff to the
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defendant on the 23rd March, 1912. The consideration men-
tioned was $500; and the defendant paid that sum to the plain-
tiff. The property conveyed was of much greater value. The
plaintiff alleged that the conveyance was made for a particular
purpose, with reference to a scheme or business venture which
was never carried out, and that, by the agreement and under-
standing between the plaintiff and defendant, the defendant was
to reconvey the property to the plaintiff. This the defendant
refused to do, contending that the conveyance was intended to
earry out an actual bona fide sale for the consideration of $500.
The learned Judge, in a written opinion, reviewed the evidence,
and stated his conclusion that the conveyance was given for
the purpose stated by the plaintiff; that the defendant deliber-
ately evaded giving a letter, which the plaintiff asked for,
declaring in effect that the defendant was only a trustee for the
plaintiff; and that the defendant was improperly withholding
the property from .the plaintiff.—At the opening of the trial,
an application was made by the defendant for leave to amend
the statement of defence by pleading the Statute of Frauds; and
that application was granted. But, the learned Judge said,
the defendant could not protect himself behind that statute:
Roehefoucauld v. Boustead, [1897] 1 Ch. 196; McMillan v.
Barton, 20 S.C.R. 404.—Judgment for the plaintiff declaring
the conveyance void and directing that it be delivered up to be
ecancelled; that the registration thereof be vacated; that the
defendant reconvey to the plaintiff the property and assets
transferred ; and that the plaintiff recover from the defendant
#5 as damages for his refusal to reconvey. As the plaintiff was
willing to compensate the defendant to the extent of $200 for
any services he performed, the defendant should now be paid
that sum by the plaintiff. Costs of the action to be paid by the
defendant. If the parties cannot agree as to whether the sum
of #500 paid to the plaintiff’ is now in his hands, or whether it
or any part of it was returned to and retained by the defend-
ant, there will be a reference to the Local Master at Belleville to
ascertain and report what the fact is; and the defendant will be
entitled to such part of it as may be found not to have heen
so returned and retained; the amount so found, if any, and the
$200, to be set off pro tanto against the plaintiff’s costs. Costs
of the reference reserved until after the report. McGregor
Young, K.C, for the plaintiff. W. C. Chisholm, K.C., for the
defendant.







