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DIARY FOR DECEMBER.

3, SUN.. lst Sunday in Advent.

2. Mon.. Last day for notice of trial for County Court.
Audit of School section account. Clerk of
every Municipality except Counties t0 return
number of resident ratepayers to Receiver
General

5. Thur.. Chancery re-hearing Terin begins.
7. Sat. .. Micbaelmas Term ends.
8. BUN.. 2nd Sunday in Adverd. " .
10, Tues. . Quarter Sessions and County Court sittings in
each County.
14. Sat. .. Grammarand Common School assessments pay-
able, Collectors roil to be returned unless
time extended. .
15. SUN.. 3r1 Sunday in Autvoent.
16, Mon ., Recorder's Court sits.
21. Sat. .. St Themas.
53, SUN.. 4th Sunduy in Advent.
3 Mon,. Nomination of Mayors in Towns, Aldermen,
Reeves and Councillors, and Police Treas.
95. Wed.. Christmas Duy. ‘Alterations in school sections
take effect.
26. Thur.. St. Stephen.
97. Friday St John Evangelist.
35, Sat. .. Jnnucents. .
20, SUN.. lst Sunday after Christmas. .
30. Mon .. School returns to be made. Last day on which

remaining half Grammar School Fund pay-
able. End of Municipal year. Deputy
Registrar in Chancery to make returns and
pay over fees. City of Toronto Assizes.
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ETECTORS AND THEIR TAXES.

The 75th section of the late Municipal act
has been the cause of much thought and
anxiety to painstaking officials, as well as to
enterprising candidates for municipal honors
at the next election.

Opinions are somewhat divided as to the
benefit to be derived from this provision,
i€ carried out, and it appears to be gene-
: rally considered desirable in the abstract.
But, admitting the sabstract principle, it is
quite evident that it is of no benefit if it is
not acted upon Or enforced. In fact it is &
positive harm, as & matter of public morality,
to leave an existing’ 1aw disregarded, for that
tends to bring all laws into contempt. ‘

Now the law says that certain persons are
qualified as electors, if, amongst other things,
they “had paid all municipal taxes due by
them on or before the gizteenth day of Decen.\-‘
Der next preceding the election.” How is
the fact of this payment to be ascertained in
any manner that can legally satisfy the person
who records the votes ? .

In the first place it has been said that the

names of those who have not paid their taxes

s

should not be put upon the voters list; Birt
this depends upon two things—Firstly,whethér
the list has been made up before the 18th
December. . If it has, it would be illegal %o
leave out those who had not paid up to thé
time the roll was made up, for they have until
the 16th December to pay their taxes, 80 43 (7
entitle them to vote. If it has not, is the col-
lector’s roll to be taken as conclusive as t6
who have or have not paid their taxes. This
surely would open the door 6 the possibility
of frauds of the most gross kind. ~Partizan
collectors would, particularly if in condert with
other municipal officers, have an undue power
in their hands, which might be used to: contrh}
elections. . s
Secondly, has the clerk authority, eithet
under sec. 100, sub-sec. 5, or sec. 101. sab-s¢é
5, to leave out from the voters list the nanies
of any persons ‘“rated upon the then last
revised assessment roll” to the * amount reé-
guired to qualify” him to vote. Surely the
word “rated” must include all without refer.
ence to anything that may transpire subseqaent
to the time the rating is made; at least the
word “rated” must mean something different
from qualified. ' :
Again, it is obvious that if the voters lists
are made up before the 16th December, they
must include the names of all, whether they
have at such time paid their taxes or not... If
therefore a vote is. tendered and the ngme
appears on the roll, how is the Returning Offi-
cer to ascertain whether the intending voter
has paid his taxes or not, unless the voter
choose to admit the fact. He is not author-
ised to administer any oath to him as to this
—the oath given by the act does not touch
the case. The only other way he can ascer-
tain the fact of payment is by the collector’s
roll, and then the dangers and difficulties alrea-
dy referred to immediately arise—even suppos-
ing the collector chooses, if he has not returned
his roll, to let him inspect it for that purposé,
which he does not appear to be bound to dd.
Upon the whole, the person who mtrmllw“-f1
this provision into the Municipal Act &‘oﬁs
not seem to have taken the !J'Oﬁb”?.‘to:‘?é’
sider the effect of the provision, or how it was
to be enforced, having only & idea fhat
it would be a good way of fcilitating. Ahe
prompt payment of taxes; OT perhaps thinking
that only those who paid for their privileges
should have them. Both very proper theories,
but a8 far ag this act is concerned only theeries.
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o THE MARB.IAGE LAWS*—-NQJ IV

(” In’ 'the’ mterestlr.g ‘debates which preceded
e passing of the Quebec ‘Act, it was the
opinion of the law officers of the Crown that
-thve position of the Roman Catholi¢c Church, as
determined by that act, was a position of tole-
aation only and not of establishment. Thur-
dow, the ' Attorney General, thought that
dhereby ‘the Roman Catholic religion was
qnly tolerated, with provision for the continu-
sahce:- of that: maintenance which the clergy
had before from the whole population, but
mhich by this act is restricted to such people
#ely as choose to become or to remain Roman
*@atholics.” And he remarked: that nobody is
Yhereunder compeiled to be a Catholic. Caven-
wish's. Debates, pp. 38, 34. Speaking with
mégaxd to the 5th section the Solicitor General
Wedderborne. says, ** I can see by the article
#f this bill no more than a toleration. The
Soleration, such.as it is, is subject to the
Ring's supremacy, as declared and ¢stablished
by the act of the. first of Queen Elizabeth.”
£5.p. b4. . Thia. also appears to be the view
sabsequently taken by the highest Imperial
sutharities, and communicated to the Canadian
@overnors -in-the Royal Instructions. For
initance, seot. 41 of the instructions sent to
thle Gavernor in 1818 is to this effect : ** Where-
as: thé establishment of proper regulations on
thatter's of ecclestastical concern is-an object of
wery great importance, it will be your indis-
penkable duty to take care that no arrange
mbots in rega¥d thereto be made, but such as
by give'full satisfactidn to our new subjects
ithewery point ‘in which they have aight to
any indulgence on that head, always remem-
bering that it is a toleration of the free exercise
ghe Jeligion of the Church of Rome only to
Ich. tbeg are enutled, but not to the powers
and privileges of it as an established church,
that being a preference which belongs only to
5 Protestunt Chinrch of Bifgland.” v~ *
SEWRN'T4ghd to 'the Bishopyof “that Church
#1¥ Hotiedhble that ‘for ‘a “Iong imb he was
called ‘‘ the superintendent of the ‘Romish
Glurehes  (Seq Ord: L. Ci: 31 Geo. iii. c. 6).
Bhe.title-of * Bistiop! frst'began to be eom-
pémiy used about the: Foay. 1810, a8 appears
fopannome - Of 'Sir - Jates Ho Oraighs dispatches
et Colamial Minister; but mot - 1818 was
» guch title recognized by sny offfeialiperson:in
thengaverament., In. the :debstes. we have
shugady: reforred: fo,alord North-(the leadar of
thegovernment) said, ‘* With regard to the

Bishop it is my opinion—an opinion founded
in law—that if a Roman Catholic Bishop is
professedly subject to the King's supremacy
under the act of Queen Elizabeth, none of
those powers can be exercised from which
dangers are to be apprehended.” ( Cuvendish's
Debates, p. 222). It will be observed that by
the articles of capitulation, the British com-
manders carefully abstain from giving any
guarantee that the Episcopal office should be
continued under English rule. And we do
not find in all subsequent Imperial or Colonial
legislation that there has been any institution
or restitution of the Roman Catholic episcopal
office in Canada. True, in some of the later
statutes reference is made to the Roman

.Catholic Bishop, but this is out of mere cour-

tesy, and the empioyment of the name
“Bishop” can never be taken to import into
our system & sanction to all or any of the
episcopal functions pertaining to that office as
legally constituted. .

Practically the right of the British Sovercign
to nominate Bishops for the Roman Catholic
Churches in Canada is ignored ; these ecclesi-
astics receive the investiture of office from the
hands of the Pope; it is his act which makes,
not the royal approvel, which follows as a
matter of course. . Then, having regard to the
Quebec Act and the Statute of First Elizabeth,
can a bishop, deriving jurisdiction from such
a source, dispense with any part of the sta-
tate law of England introduced into Canads
by our own constitutional act (C. S, U C.
¢ 9)?

Bishops in England have the right to dis-
pense with some parts of the statute law {e.g.
the proclamation of martiage banns), because
their dispensing power is conferred upon and
confirmed to them by statute likewise: see
25 Hen, VIIL c. 21, by which all bishops are
allowed to dispense as they were wont to do.
Buat what, according to the opinion .of consti-
tutional lawyers who have examined this
matter, is the legal status of the Roman
Catholic Bishop in Canada ? Jonathan Sewell,
Atborney General, and-afterwards Chief Jus-
tice, of Lower Canada, about the year 1810;
in a state: paper uses the following languagts
“ Since the titular Roman Catholic Bishop of
Quebec, according - to the original creation df
the Sea of Quebec, holds of and is dependent
upon the See of Rome, aud at this'moment, 88
heretofore, derives his entire authority from
the. Pope, without any :commission or power
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whatever from His Majesty, it is most clear
that the Statute of Eliz., which is formally but
unnecessarily recognized by the Stat. 14 Geo.
ITI- c. 83, to be in iorce in Canada, has anni-
hilated not only his power but his office, the
16th section having especially prohibited all
exercise of the Pope’s authority, and of every
authority derived from him, not. only in Eng-

land, but in all the dominions which the Crown _

then possessed or might thereafter acquire.”
And he strengthens his opinion by a para-
graph from the report of the Advocate General
(Sir James Marriot) in 1773, upon the affairs
of Canada, in which that eminent jurist
observes that there is in Canada ‘‘no Bishop
by law.” Thelaw officers of the Crown, con-
sisting of Charles Robinson, Vicary Gibbs and
Thomas Plumer, and being respectively His
Majesty's Advocate, Attorney and Solicitor
General, in reporting in 1811 upon’ the ques-
tion as to the right of presentation to Roman
Catholic livings in Lower Canada, make use of
the following remarkable language: “If, how-
ever, this right be supposed to have originated
from the Pope, we think the same consequence
|4. & that such right had devolved to His
Majesty] would resalt from the extinction of
the Papal authority in a British Province.
For we are of opinion, that rights of this
nature, from whichever source derived [< e.
whether from the Pope or the French King]},
must in law and of necessity be held to devolve
on. His Britannic Majesty as the legal successor
to all rights of supremacy as well as of
Sovereignty, when the Papal authority,
together with the Episcopal office, became
extinct at the conquest by the capitulation and
treaty, and the statute, 1 Kliz. c. 1, sec. 16, as
gpecially recognized in the Act for the govern-
ment of Canada (14 Geo. IIL c. 83)-"

It remains further to be observed that the
« Eoclesiastical rights or dues,”
perpetuated in our constitutional act, C. 8. U,
C. ¢ 9, s. 8, from the 5th sec. of the Quebec
Act, applies simply to parochial dues and
tithes, and cannot be construed to embrace
any right or - privilege of dispensation. In
fact a quasi-legislutive-interprettﬁon to this
effect has' been given to the words by the note
sppended to the 35th section of L 8. 31 Geo.
HL c. 81, as it appears in the QOon. Stat. Can.
p. xvii. This is also abundantly evident from
the tenor of the debates upon’ the passing -of
the Quebec Act, as reported in Hansard and
by Cavendish. And the same view is express-

expression

s

ly maintaified by Lafontaine, C. &, it Wileoz,
v. Wilcon, 2 L. ©. Jur. pp. 11, 21, &c., and by
Mondelet, J., in- Stuart v. Bowman, 2 L. C.
R. 405. , .
* By the Capitulation, the Treaty, the Quobéc
Act, and our own Constitutional Act, there
was and is the dlear right to Roman Catholics
in Ontario to contract marriage, as one of thelr
sacraments, according to one usages of théir
church, but subject to the Queen's supremacy.
In other words, their clergy had and have the
power to celebrate marriage after due procls-
mation of banns, in the same manner-as:iwe .
have seen that ministers of the then dissent-
ing churches had that privilege by virtae of
special legislation interposed on their behalf,
during the time that the Church of England
was the State Charch. But the onus is-on the
Roman Catholic Bistiops to shew that théy
have any larger authority or more extensive
rights, or that they occupy any more privileged-
position, than the officers of the other churchel
in this Province. If the marriage law of Eng-
1and became our marriage law by the firdt
legislative act of Upper Canada, was not the
Romat Catholic Church subject thereto in com-
mon with the so-called dissenting cliurchei
save where relief was given by the earlier
legislation we havereferred to? If under ths:
Consolidated Statutes, and now that all com
nection between Church and State is abelished}
the English marriage law, modified. in. soms
respects as we have seen, be our marrisge law;
is not the Roman. Catholic Gburch on:the
same footing as all the other churehes, and '
bound to inveke the aid' of the Govermorl§
license, where any dispensation: of the-statute
law is contemplated ! : Lia
Much more might be said as to- these many
questions we have dealt with, but it is.tinve t4.
draw to a close. ‘fj
1n view of what has been written it woul;
seem that there are two matters in the marrjpge:
laws to which legislative attention may well
he given™ Soabluo
1. To provide that any departure: from: thé
ceremonies prescribed by law inr the:éelebridd
tion of marriage should be irregularitins mosely;
not operating to the annulment of the marriage
tie; but only exposing the efficiating clotgy
man or officer to certain fea: o s
II. To define the‘posiﬁon.’bfﬂtho- Rommi
Catholic Chimch'in this Tespéct, and to plees
the adherents 6f that church in express terud

Rt
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npon an equality with the rest of the popu-
lation.

We shall on a future occasion refer toa
very interesting decision in Lower Canada, as
to the validity of a marriage between a Chris-
tian and an Indian woman, a pagan, according
to the rites or custom of the tribe to which she
belonged.

SELECTIONS.

THE LAW OF LIBEL.

By far the mostimportant branch of thelaw
of libel is that which relates to publications de-
famatory of indididuals, Blasphemous or ob-
scene books are comparatively rare, and the
Jbarm they are likely to do is generally remote
:and diffused. But words or writing affecting
Juen’s reputations are necessarily of daily oc-
currence, and the injury inflicted by them is
obriously in modern times one of the gravest
ofallinjuries. Unfortunately, however, though
the law as to libels of a public character is
unsatisfactory, the law of defamation is incom-
parably more so: in fact there is perbaps no
single branch of our law in so utterly indefen-
sible a condition; it is theoretically absurd,
and practically mischievous.

.. In every libel, as we have seen, three ele-
ments may have to be considered, the form of
the publication, the character of the matter
published, and the motive with which it is
pubiished.  In dealing with libels injurious to
the public only, such as blasphemy for instan.
ce, the law, with a correct instinct, looks main-
ly tosubstance and motive, and pays very little
Fegard to form.  And yet if there be any case
in which it might be permissible to lay stress
upon form, and distinguish breadly between
words that perish and writings that endure, it
is this case, for the liklihood of injury is mate-
riglly affected by the form. But defamation
of individuals is very differcnt. The character
of the charges made, the degree of publicity
given to them, the number of times they are
repeated, may all affect both the moral guilt of
the slanderer and the injury to the slandered.
But men’s lives are short, and their memories
shorter, the causes of a prejudice are soon
forgotte?, though the prejudice survives, and
. il a man’s reputation has suffered it makes no
difference to him whether the attack which in-
jured him is preserved in the back files of a
newspaper or not. Yet, strangely and perver-
gely, it 1s just when it has to deal with defa-
mation ofindividuals that the law makes every-
thing of form, and treats all questions of sub-
stance as quite subsidiary, | v
The first broad rule of law on the subjec
is one founded entirely upon form. A defa-
dnatory publication (and anything tending to
injure the reputation of another may be said to
be defsmatory ) is in general both an indic-
" table offence and an #¥tionable wrong. Butif
the same matter be published by word of mouth

itis in no case a criminal offence, nor is it, ex-
cept in & few instances, to be mentioned short-
ly, any ground for a civil action.

The rule that written libels are indictable
and oral slanders are not, is universal, yet it
is utterly unreasonable. Theground on which
libels are treated as offences against the State,
is, in the words of Blackstone, because “ every
libel has a tendency to the breach of the peace,
by provoking the person libelled to break it.”

_Butin the present day, at least, a libel publish-

ed in a tangible form is exactly the kind of def-
amation which is not likely to lead, and in fact
does not lead to breaches of the peace, for there
are other and better remedies open. An attack
in & book, or phamphlet, or newspaper, may
be met with the same weapons. It is the
whispered slander which never takes a tangible
form, and therefore can never be contradicted,
that really leads to horsewhippings.

The remaining branch of the rule, which
says that oral slander shall not be actionable
is, and always hag been, subject to certain ex-
ceptions, founded either upon the substance of
the slander, or the conseguences arising. from
it. The exceptions which make defamatory
words actionable on the ground of their sub-
stance, are, to adopt the order of Bacon’s
Abridgment, * words which import the charge
ofa crime” ( and this includesanything which
would subject a man to penal consequences ) ;
“ words which are disgraceful to a person in
an office ;”” and words which are disgraceful to
a person of a profession or trade,” by imputing
to him incapacity or impropriety in the way of
his business. The other exception is founded
upon consequences, and provides that & person
slandered may maintain an action for the slan-
der if he has suffered any special dumage in
consequence of it. This last exception might
seem at first sight to remove the hardship of
the general rule it qualifies, by giving an action
to any one really injured by a slander; but,
as we shall see, it has unfortunately beenren-
dered comparatively useles by the narrow view
taken of the meaning of special damage.

The exceptions founded on the substance of
the slander—imputation of crime, disease, offi-
cial or professional misconduct—are even more
arbitrary than the general rule itself The
difficulty, at first sight, is to imagine on what
possible ground these particular slanders were
chosen and all others omitted. But it appears
to us thatinour old hoaks traces may be found
which show that the earlier judges had a tol-
erably reasonable principle more or less dis-
tinctly present in their minds when they de-
cided the cases from which the above rules are
drawn, that they regarded such cages as that
of a contagious disorder as only examples of a
wider law, and never meant expressio unius to
be ezclusio alterius. Anyonewho goes through
the cases collected in such a book as Rolle's
Abridgement will, we think, have no doubt
that the older judges considered defamation to
be actionable, if it either in fact did, or in the
natural course of things must, injure the per-
son defamed, by affecting bim in purse or per-
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son, or by excluding him from intercourse on
equal terms with his fellows. And they held
written libels to be always actionable, because
in those days writing was so rare an &ccomp-
lishment, so much weightand importance was
attached to anything written, that written de'f-
amation could hardly help affecting & men s
reputation very seriously. But an English
lawyer instinctively haret in cortice ; and thus
the detziled rules became stereotyped as part
of the law, while all idea of any broader prin-
ciple was forgotten. So entirely has all reason
been lost sight of that in the present day to
charge a man with having a contagious disease
is actionable, because it is- likely to exclude
hiro from society ; yet if you show that other
slanderous words bave in fact excluded him
from society, this does not make them action-
able, for the law takes no note of such damage.

But its utter want of principle is not the
worst defect of the law on this subject. Its
A mo-

practical working is infinitely worse.
ment’s reflection will be sufficient to shew any-
body that the class of slanders which people
practically have to dread most, which inflict
the greatest amount of pain, which occur most
frequently, and which are most likely to lead
to breaches of the peace and other evils abhor-
red by the law, are those which charge not
transgressions of the criminal 1aw, but of the
social code, the code of honour- imputations
of untruthfulness, cowardice, treachery, un-
chastity, and the like. And yet for such slan-
ders the law provides no redress whatever, for
they are not within the list of words actionable
per se, nor are they likely to lead to such con-
sequences as the law contemplates under: the
term special damage. A very few examples
will be sufficient to illustrate the working of
the present law. It is actionable to say of a
man that he has the messles; it is not so0 to
say he is a liar. * It is actionable to say of an
officer that he does not know his drill ; but if
you only say that he is in the habit of racing
horses and does riot run them fair, that he does
not pay his Josses at cards, and is guilty of other
dishonourable practices, he has no redress.
You must not say ofa country gentleman that
he has omitted to repaira bri(jge_which he was
bound to repair, for that is an indictable offence
and you must not say that when sitting as a
magistrate he leans against poachers, for that
is slander of him in his office; but you may
go about telling that he owes money to every
fradesman in the parish, that he i8 a cruelly
oppressive landlord, that he gtarves his ser-
vants, and is an unkind huspand. You must
not say of a surgeon that he1s bad operator ;
but you may tell any stories you please about
his private life and to the discredit of his pri-
vate character. And what i8 most scandalous
of all, any one is at liberty to slapder a women
by imputations upon her chastity to any ex-
tent he pleases, the law provides no means
for preventing him from doing so, for punish-
ing him for his offence, or for giving compen-
. gation to hisvictim. Lord Campbell certainly
did not exaggerate when he spoke (? H. L C

598) of “the unsatisfactory state -of our law,
according to which the imputation, b{: words
however -gross, on any occassion, howéver
public, upon the, chastity of a modest matron
or a pure virgin is not actionable without proof
of ‘special tempcral damage to her;” nor Lord
Brougham when he said that * such a state of
thing can only be. described as a barbarous
state of our law.” : :
~ Nor is the hardship.of this state.of the ia

very materially mitigated by the rule that slan-
der becomes aétionable if followed by special
damage ; for the law is clear that no special
damage is sufficient. for this purpose unless
it be actual pecuniary injury, like the loss
of custom by a tradesman, or at lcast'the
loss of some temporal and worldly advantuge
capable of being estimated in money, a§ the
loss of a marriage by a lady hag been said'to
be.- The mental suffering caused by a slin.
der and the loss of the world's respect and re-
gard is no'ground of action. In fact, so’ fir
has this doctrine been carried, that in Ly»ch
v. Inight, 9 H. L. C. 577, first the Irish Ex-
chequer Chamber, and afterwards the Honse
of Lords, were divided upon the question,
whether, if a person accused a wife of adul-
tery, and in consequence of the accusation her
husband turned her out of doors, this would
be sufficient special damage to sustain’an ‘ak-
tion. Several very learned judges in Traland,
and Lord Wensleydale in the House of Lords,
thought it would not ; for that the wife would
only lose the pleasure of her husband’s so-
ciety ; he would still be bound to support
her, and therefore she would have suffered
no loss which could be expressed in mongy.<~
Solicitors Journal. ' B
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MAGISTRATES, MUNICIPAL, "

INSOLVENCY, & SCHQOL' LAW:

NOTES OF NEW DECISIONS AND LEAVING
CABES. -

FI FA.AGaINsT RPEVE RETURNED NULLA BONA--
APPLICATION TOR QUO WARRANTO-~EvIDENOE.-~An
application for an injunction in the nature of a
quo warranto against o reeve for usurping the.
aoffice, on the ground that a f. fu. against him.
bad been returned nulia bona, was founded only
on an affidavit that one D. had recovered jniié*
against him, on which a fi. fa. issued and web
placed in the sheriff’s hands, and returned by
him nulla bona. IHeld insufficient, for itsheuld
have been shown how and to whom the reiura
bad been made, and the writ and retarn should
bave been produced er proved. The rute nisi
was therefore discharged with casts. —In re
Wood, 26 Q. B., E. T. 513.

st

P

SuMMARY CONVAGTIOR—APREAL —Under Con.
Stat. U. C., cap. 114, an sppesl from a convié-
tion must be heard st the Court of Qusrter.
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4
Bessioue ‘appealed to.” {Theré /is. mo piwer! of
adjournment. Where therefore such Court, after
proof of entry and notice of the appeal, adjourned

_the further hearing, by order, until the next

sittings, and ther made an order quashing the
eonviction, the orders were quashed. No costs
were givem, a8 no objection had been made at the
time of adjournment.—In re McCumber and
Doyle, 26 Q B, E. T. 516.

p—

SIMPLE CONTRACTS & AFFAIRS
° OF EVERY DAY LIFE.

NOTES OF NEW DECISIONS AND LEADING
g CASES.
MISREPRESENTATION—AOTION FOR—DPLEADING

—UNcERTAINTY —Declaration, that the defend-’
aots owning the laud upon which the Provinciaj
REshibition was to be held, advertised that cer-
tit portions wonld be let by auction for the
purpose of refreshment booths; that the plain”
tifi attended and leased one of such portions;
that at the said -auction the defendants made
certain statements and representations as to the
positions of the gates and entrances to the Fair
Grouunds, the number of persons to be allowed
to seli refreshments, and the relative positions of
the bootbs, on which the value of the plaintiff’s
lettiug was estimated and depended, and reylyiog
on which the plaintiff purchased and erected a
booth ; but that the defendants deviated and
deprited from such representations, and so
changed the position of the gates, and the num-
ber of the booths, that the plaintiff’s letting
became useless to him.

. Held, that no cause of action was shewn, for
the declaration was for a wrong, and the state-
ménts were not alleged to have been false when
made, or to have been made in order to induce
the plaintiff to contract.

:‘Semble, that the declaration was also bad, in
ot stating what the representations were, and
ow departed from.—Reid'v. The Board of Agri-
culture for Upper Canada, 26 Q. B., E. T. 565,

REPLEVIN~EVIDENCE OF TAKING—DAMAGES. —
Replevin will lie in this country, though there
has been o wrongful taking, but a detention
is aloue complaived of; and this though the writ
and declaration charges both, for every detention
is a new taking.

The title of an administrator relates back to
the death of the intestate, so as to enable bim
1Y replevy goods taken before the grant of
administration, )

_In this case the defendants were the widow of
the iutestate and her Bcond husband. It was
shewn that she had taken possession of and

appropriated to ber own use the intestate’s pro-
perty, and acts and declarations of both defend-
ants established that “the held it together after
her second marriage. FHeld, sufficient evidence
of a joint takiog

Held, also, that the, plaintiff might recover as
damages the value of any of the property in the
defendants’ hands at the time of issning the writ,
though not actually replevied.

Semble, if it had been shewn that the widow
had paid funeral expenses or debts of the intes~
tate, this might have been allowed in mitigation
of damages.— Henry Deal, Administrator of 8.
Deal v. Catherine and Daniel Poter, 26 Q B,
E. T. 678.

Execurors—SaLE or MoBTGAGR BY —An ex-
cutor holding a mortgage given to the testator,
sold and assigned it, taking the purchaser’s
promissory notes payable to himself or order.

Held, apon an issue of plene administavit, that
this in 1aw amuunted to a receipt of the original
debt, making the executor chargeable with the
mortgage as an asset in possession — Thomas
Macbeth v. Mury Macbeth, Executriz of Thomas
Macbeth, 26 Q. B, E. T. 549.

PuBLIC F0OTWAY—OBSTRUCTION—DEDICATION
—UsErR.— An action for the obstruction of a
public way is not msiotainable, unless the
plaintiff has sustained some particular damage
peculiar to himeelf and in excess of that suffered
by the public.

The plaintiff showed no other damage than
that on several occasions he, in scommou with all
persons who then made use of the footway, had
been obliged, owing te his not being able to pass
the obstruction, to turn back and procced hy a
less convenient road ; and that on other occasions
he bad been delayed while he removed the
obstruction before he could proceed.

Held, that he was not entitled to maintain an
action for the ohstraction of the footway.

Evideuce was given of the public user of the
footway for nearly seventy years, during the
whole of which time however, the land over
which the footway passed had been on leage.

Held, that the judge had rightly directed the
jury in telling them that they were at liberty to
infer a dedication to the public at any time prior
to the lease being granted.

Although leave only to enter a non-suit is
reserved at the trial, the Court will, when the
plaintiff has obtained a verdict on. a material
issue, order a verdict to be entered for the defen.
dant on enother issue, and will not enter s non-
suit if they considersuch a course wost conducive
to the interests of justice.— Winterbottom V.
Lord Derby, 16 W. R. 15,

a
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LiBRL-—FAIR COMMENT ON PUBLIC ACTS. —The

 alleged libel purported to be founded on informs-

tion given to the defendant by “‘a resident of
this city, yesterday ” (meaning the day before
the publication). One of the pleas sought t0 be
pleaded, alleged that the grayemen of the charge

was matter of ¢ publio notoriety and discussion’’

and that the words used were a fair comment,
&o., and making otber statements which, it was
alleged, would epable defendant to introdace
evidence of irrelevant matters.

Held, that a general plea that the publication
was a faiv dona fide comment, &o., might be
plended, but the plea a8 oW framed, was incon-

sistent with the words used in the alleged libel,

and could pot be allowed.— Deolin v. Moylan,
30U C L J N8 31T *

.

_ SURETY A8 MAKER OF JOINT PROMISSORY NOTE.
—To an action on & joint promissory note of
three persons payable one month after demand,
one of the makers pleaded on equitable grounds
that he made the note as surety for another of
the makers without consideration, of which the
holders had notice, and that the bolders did not
make any demsnd from aoy of the joint makers
of the note within & reasonable time, but delayed
for au unreasonable time, to wit, tcn years.

Held, a bad plea —DBelfast Banking Co. v.
Stanley, 15 W. R. 989.

Nutsaxce—FouLING OF A STRERN—PRESCRIP-
. z1vs wiont —The defendant oceupied paper mills
on the bauks of astream, into which he discharged
the refuse of bis manufacture. A prescriptive
right to foul the stream bad been acquived by
the defeudant’s predecesaors in the occupation
of the mills. Those predecessors used rags in
the marvufacture of paper. Soon after the de-
fendnut came into ocoupation of the mills he
jntroduced into, and employed in the mapufac-
ture . LeW Taw material oalled esparto grass.
Upon a auit by a neighbouring occapier to re-
¢ defendant from fouling the stream to
it was contended that,

strain th
the pinintiff’s injury,
indepeniently of any increased fouling of the
strenm, the plaintiff bad 8 right to an injunctjon
on of the nuisance caused by the use of
ind of nuisance ino
tive right had been

by reas
esparta grass being 8 DEW k
respect of which no preacrip
acquired by the defendant.

Hleld, that it was oot sufficient for the plaintiff
to show that the defendant used in his manufac-
ture A bW raw material, but that he must 8how
further a greater amount of pollution and injury
arisiv g from its use, and that the onus of showing
this lay on the plaintiff. The plaintiff not having
shown this, his bill was dismissed with costs.—
Buzendule v. McMurray, 16 W. B. 82.

' UPPER CANADA REPOBTS. .-
QUEEN'S BENCH. o

A AR VIR R

A
I‘r‘

(Reported by ©: Rosrso, Baa,Q.0y Reporter o the Onrty«
- AR R -
 PAYNE V. GOOUYEAR ET AL e

Sile for tases—Redemption 1.{1, part—G: § U. G, ch. B3, &6

A
e oo
one C. paid the redemption
money on the eas oiie P, on"the westhalf, bt -
it was aflerwards rep ted to, the council that P.’
Payment. m beon made wmlib;dui:he; ddths Treasird
eing ordes 1o, Te appligd: m by-P.’s au-
thority to another lof. eprligd, the maRey by §

Hzg, that under Con;s.olidat?aldie 18&:20}31 %‘ ch. 55, sec. 113,
the owner of part of 8 wha ot 8¢ ,orpx‘ 68 might
deem such p‘a’u’t on paying the proportionaté Eom'/
chargeable against it : and 4 the clause did not merely
allow such payment before sale. The east half was there-
fore held bave been properly redeemed, but faia ) ﬁf

o

An entire 1ot.hayin% ggf;,eqld
an

Queere, if. rederptionof the whole had been neéesga;-y,as
fhe effect o !
Trespass for breaking and entering the plaidd
tif’s land, being the east half of lot-No. .18, on¥
Water street, in the: town of Chatham, destroying
plaintifi’s . crops, sowing seed, digging holes
planting blocks of wood, erecting 8 woodell
building, and with weapons’ and a vicious dogd} !
gssaulting the plaintiff. and driving-him and hisi:
servants off the land—per quod, &o., &o. .
Second eount, for brenking and entering plaivg,
tiff’s land, being tbe east balf of lot 13 on Water,
street, in the town of Chatham, throwing open”
gates, and ploughing up thie plaintiff's potatoes §
and the plaintiff claimed s writ of injuuetion. 4!
Pleas.—1. Notguilty. 2nd. To the first.count,:!
land not the plnintifi’s. 3rd, To the first county,
that at the time of the alleged trespaas the lan
belonged to John Hooper, one of the def'en'im'lt\’l',(j
and the defendants Watson, Holmes, and Longs®
well entered as his servants by his command. -z
Similar plen to the second count. .. i 13d
The trial took place in October, 1868, at Chat-
ham. before Hagarty. J. wad
There was proof of the alleged trebpres agaibnt
four of the five defendants, but mone against:
Goodyear. The plaintiff to prove his title pat,
in thres deeds, the execution of which was ad-
mitted. ' oo
1. A deed from John Mercer, Eeq, ‘Bheriff off
the County of Kent, dated the 26th of Augnst,
1861, witnessing that in consideration of §20 57,
aid by Charles Greenwood at public auction, on
the 17th of Docember, 1858, under the Amseds-
ment Act, 16 Vic, for arrears of taxes, ander ¥
writ to him, directed, he sold and conveyed to
Charles Greenwooed, his beirs aud assigns, the ot
No. 13. on the south side of Water street‘,kin tigq
town of Chatbam, containing one acre ; ‘habendisi
in fee. 2l
9. A deed from Charles Greenwood to Jobai
Miller, consideration $200, for the aast half; of;
the same lot, containing half an acre; habendum,
in fee. = o
3 A deed from Joha Milter to the plaintiff,
consideration $250, for the east half of the sam¥
lot; habendum iu fee. - R
The Treasurer proved that this lot Was sold in
Qotober, 1858. The amount of taxes in arred
was $16 87. The taxes had riot been paid for
the years, 1851 and 1857 ; for the intermediatd
years they had been paid. The sale actually

? B.’s payment by mistake.
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took place on the 9th October, 1858,  On tbe 30th
of September, 1859, Thomas Crowe redeemed the

- east half, and it was entered as redeemed. He
paid the mouey, which was garnished as the
money of Greenwood, the purchaser, on a judg-
ment in favor of an execution creditor,

The lot bad been assessed and sold as one en-
tire Jot. The redemption money was paid by
Crowe only on the east half, but the other half
-was redeemed by Mr. Prince on the 8th of Qc-
tober, 1869, who paid the money to the Treasurer.
‘These two payments each included the tem per
‘¢ent. Bometime afterwards it was represented
“to the couucil thnt Mr. Prioce’s payment wus a
mietake, and the Treagurer was ordered to refund,
and he, by Mr. Prince’s authority, applied the
payment to another lot. This lot had been re-
turned as vacant in 185], and was asse:sed to
cne Vosburgh in 1857, and & warrant issued to
levy, the taxes from him was returned nulls bona.
-«.-The Treasurer's return of Jands redeemed with-
in twelve months from the day of sale was proved.
1t stated that on the 30th of September, 1859,
/Fhomas Crowe redeemed the east half by paying
$11 86; and on the 8th of October, 1859, Albert
Prince redeemed the west half by paying a like
sum. The Treasurer afterwards notified the
“Bberiff of the mistake about the redemption by
/Mr. Prince, snd then ¢he Sheriff conveyed the
whole lot to Greenwood, but this he explained
wis @ mistake, that it should only have been for
_$he west half.

On the defepce it was objected that the lot was
redeemed within the year in fact, and the subse-
“quent disposition of the mouey could not undo it.

It was auswered that the redemption of one
“half was nugatory, and that a payment made in

error and mistake a8 to the otber half was no re-
demption.

Leave was res8rved to move on this objeetion.

Thomas Crowe proved the payment on the east
bLalf, and that afterwards, and witbin the year,
‘he went to inquire if he had a right to pay the
whole, and was informed that Mr. Prince had
paid the other half. He said he did not know
whether he was not liable to pay the whole,

A verdiot was entered for the defendants, with
~lesve reserved to the plaintiff to move to erter a
‘verdiet for $10 against all the defendants except
‘Goodyear. .

In Michaelmas Term Atkinson obrained a rule
ealling on the defendants, except Goodyear, to
‘shew cause why tbe verdiot as to them should

not be ‘set aside, and a .verdict entered tfor the
plaintiff on all the issues, with $10 damages,
pursuant fo leave reserved, on the ground that
the plaintiff shewed a good title to the land, and
that there was no redemption properly proved.

In this Term Robt. 4. Harrison shewed cause,
citing Consol. Stat., U. C., ch 155, secs. 140,
141,142, 148, 149, 150 ; Buchanan v. Poppleton, 4
Jur. N. 8. 414, 8.C. 27 L. J. C P. 210; Boul-

ton v. Ruttan, 2 0. 8. 362; Mair v, Holton, 4 U.
C. R'605; Allan v. Hamilton, 28 U. C. R. 100.
Atkinson supported the rule.

DrapEr, C. J., delivered the judgment of the
Court.
® There seems no doubt that the rodemptien
money was actually paid on the east-half of this
jot number thirteen, within 8 year from the sale;
that the Treasurer receéived it expressiy on nec-
count of the sum charged upou that part of the

lot, and thab the money so paid, though not paid
over to the purchaser, was taken through legal
process, and received by na execution crediter of
the purchaser, and pro tunco discharged a debt
due by him. If this payment to the Treasuver
was & legal discharge of the taxes due on the east
balf, then the plaiutiff bas no right to recover,
for his title and owenerghip, and consequently
his claim to damages for trespags on that piece
of land, are dependent on the sale for taxes (which
is not disputed), and on the non-redemption of
that land in the manner authorized by the statute,

It appears to us that under the 113th section
of the .Assessment Act. whevever satisfactory
proof is adduced to the Treasurer that au entire
lot has been sub-divided, that officer must sd-
Jjudge the question of sub-division, and finding
the faot established he has a right to receive the
proportionate sum of the taxes due on the whold
in discharge of the particular sub-division so as-
cortained. When he has io good faith determin-
ed that the lot has been sub-divided, and then
receives the due proportion of the taxes, the sab-
division is a8 much discharged from the incum-

‘brance 83 if the taxes on the entire lot had been

aid.

But the 113th section refers only to tazes, and
is not in its express terms applicable to redemp-
tion money with regard to which there are the
rights of the purchaser to be considered, as well
a8 those of the owner of the land or of the muni-
cipality entitled to the tax.

The contention of the defeudants is, that the
power of the Treasarer under the 118th section
extends to lands sold for taxcs 8o long as the
right to redeem remains in the owner, and after
the best consideration we can give, we have
adopted that eonclusion.

The primary, it may be said the sole. object of
the Legislature in authorizing the sale of land for
arrears of taxes, wus the collection of the tax.
The Statates were not passed to take away lands
from their legal owners, but to compel those
owners who neglected to pay their tuxes, and
from whom payment could not be enforeed by
the other methods authorized, to pay by a sale
of a sufficient portion of their lands.

All lands which had been described as granted
by the Crown were subject to & tax for local pur-
poses, and when unoccupied, and no distress to
be found upon them, the lands themselves, after
the taxes had been in arrear a fixed number of
years, were liable to sale. Primarily each lot
a8 granted by the Crown was charged, but as the
grantees might in various ways have parted
with their rights in severalty to different persons
who acequired portions less than the whole, the
113th section was passed for the relief of such
persons, to enable them by the paymunt of the
tax due on the part they owoed to aoquit them-
selves and their estate, leaving the remainder of
the Jot chargeable with its due proportion also.
The power to sell land was created in order to
collect the tax, and the same reagon that influ-
enced the Legislature to enable the true owner

of, a part to pay his proper part of the tzxes on-

the whole lot, would exist in his favour to per-
mit him to redeem.

Now, in treating tbe 113th section as extend-
ing to the later case, no violence whatbver is
done to its language. The Tressurer is. under
the 148th section, the officer to receive the re-

|
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demption money, which in fact is the amount of
the taxes in arrear, plus the charges of sale and
ten por cent., to which the purchaser is entitled
a3 a recompense for having advanced his.money.
The spirit of the 113th section is satisfied by the
psyment of the tax, on the sub-division ‘of which
satisfactory proof has been given § the spirit of
poth sectivns is fulfilled by the oollection of the
tax on the sub-division, aud the redemption by
the owner on the terms imposed by the-148th
section.

And the principle of section 113 is remedial.
A man purchases an acre of an unocoupied 200
acre lot. At the time of his purchase the tax
for some préceding year has been suffered to fall

- into arrear. ' He erects a dwelling on his pur-
chase, and then finds that the tax for that year
is due; and but for-the 118th scetion he must
pay the tax en the other 199 acres, or his one
acre may be sold. If it has been sold, and the
118th section does not belp him, to save hie acre
he must pay the taxes on the whole 200, with the
costs and the additional ten per cent. And if
the 148ih-section were strictly and literally con-
gtrued, he would have no legal right to redeem
the 199 acres, because he was not the owner of
them, but only of the one acre.

We think it more in accordance with the spirit
and intention of the act to hold that the benefit
conferred on owners of land, ander the circum-
stances stated in the 113th section, should be
treated as extended to owners gimilarly cireum-
stanced, as owninga gub-division of & lot, and to
enable them to redeem it on adducing satiefac-
tory proof to the Treasurer of the sub-division.

In our opinion, therefore, the payment received
by the Treasurer of the proportion of the arrears
of taxes for which lot 13 was s0ld, which would
be and in fact were due in respect to the east

half only, was sn effectual redemption of that

half lot.. And we prefer to rest our conclueion
in favour of the defendants on this ground to en-
tering upon the (to my apprehension) more
doubtful question on the payment made by mis-
take by Mr. Prince on the west half of the lot.. &
psyment which at first glance can hardly be said
to have redeemed the lot, without holding that
the form not the substance is to be considered by
the Court. The munisipal council as it seems,
have treated the payment by mistake as not in-
capable of correction, by making a transfer of it
tn the proper lot. ‘

However, I do not desire to bind myself to any
the legal effect of the payment by
On & merely superficial view it
seems open to objection, but a careful considers-
tion might lead to & conviction that it should
prevail to prevent forfeiture.

We think the rule should be discharged.
Rule discharged.

R
‘Txe Queex v. FavLENER.

Sale of Liguors—License—29 &30 vic. Sect. 249, 254,
Tnder the Municipal Institutions Actof 1866, secs, 249, 254,

a person holding a sbop license for the sale of liquors,

is punsihable, under sec. 954, for selling liguer at his shop

in quantities less than a quart.

Robert A. Harrison obtained a rule nisi, call-
ing upon Alexander McNabb, Eeq., Police Magis-
trate of the City of Toronto, and George Albert
Muson, the Informant, to shew cause why the
conviction by the Police Magistrate of the de-

opinion as to
Mr. Prince.

fondant Faulkner, n shopkeeper licensed to sell

. spirituows liquors at his shop in the aaid oity, for

having sold at his shop whiskey in less quantities

| than a ‘quart, namely, in the quantity of & pint.
-should not be quashed: for irregularity. on the

following:grounds ¢ 3st. - That the defendant way
pot by law restrieted to sales of spirituousliquors
in 'quantities less than & guart. gnd That if g0
restrioted; hie was not liable 10 summary coovic-
tion for any such sales. 3rd. Thatso long agin
fact licensed, he could mot, in the absence of ex-
press statutory provision or by law.of the Police
Commissioners, be summarily eonvicted of: seil-’
ing epirituous liquors without license, in excess
of.or contrary to the license.. 4th. Thas thereds
no such statutory provisios, ahd no such hy-law.
§th. That the latter part of sec. 264 of the mew
municipal act applies only to the case.of persoas
making ssles of spirituous liquors without liceuse,
and sec. 266 of the same aet, which applies-to
shopkeepers, orestes no offence such as that ghar-
ged agninst the defendant. Cor
The rale was drawn up on reading the:.certio-
rari and the return thereto, the ennvietion; and
the papers annexed. The conviction was as fol-
jows : ‘ . ;
ProVINGE OF CANADA, Be it remembered that
Cirx or ToRONTO }on the twenty-second day
To wit: of May, in the year of
our Lord one thousand eight bundred and. sixty-
geven, at the said City of Toronto, M. B. Faolk-
per, of the said city, shopkeeper, is convicted
before me, Alexander MeNabb, Esquire, Police
Magistrate for the said City of Toronto, for that
be, the said M. B, Faulkner, on the twenty-pinth
day of April, in the year of our Lord oue thou-
sand eight hundred and sixty-seven, ai the said
City of Toronto, while holding s shop license for.
the retail of epirituous liquors duly grented to
bim on the ninth day of April, in the year ofour
Lord one thoueand eight hundred snd gixty-seven,
and which is in the words and figures following,
namely : ) . ) .
Claes 3rd. Amount $40. : o
No. 88. Sgor Licexan.,
IThis is to certify that a Licenso was. this: day
graoted to M. B. Faulkper, of No. 842 Yonge
Street, in the Ward of 8t. Jobn, in the City of
Toronto, Shopkeeper, authorizing him, . the said
M. B. Faulkner, to sell, by retail, spirituous, fer-
mented, or manufactured liquors, in his chop .at
No. 842 Yonge Street, as aforesaid ; but not.to .
allow any such liquors to be consumell within
his ebop, or within the building or premises of
which such shop is part, either by the purchaser
thereof or by any other person not usually resi-
dent within such building. Provided, neverthe-
less, that the ssid M. B. Faulkner shall ébserve
and keep all such laws, by-laws, rules, and reg-
ulations as'are now or may hereafter be lawfully
in force'in the City of Toronto, in reference to
shop licenses, and to shopkeepers, snd in respect
to the keeping or selling of sny such liquors &8
aforesaid. Sy R
As witness my hand and seal, 8t Toronto, this
9th day of April, A. D. 1887.
Oac1s R. Gowax,
Inspestor of Lisenses,

Did sell at his shop in the City of Toronto
spirituous liquors, to wit, whiskey, in less quan-
tities than & quart, namely, in the quantity of &

e
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pint, without. the  licemse therefor by law re-
quired. )

~And I do further find that no by-law has ever
been passed relative to shop ortavern licenses or
otherwise by the Comumissionera of Police of the
City.of Toronto, under section one hundred and
forty-nine (149 ) of the Statute twenty-nine and
thirty- ( 29 & 30 ) Vietoria, chapter fifty-one (51)

And I adjudge the sxid M. B. Faulkuer, for
his. eaid offence, to forfeit and pay the sum of
twenty doliars, to be paid and applied according
to law, and also to pay to the said George Albert
Mason the sum of two dollars and eighty-five
cents for his costs in this hebalf ; and if the said
sgveral sums be not paid forthwith, 1 order that
that the same be levied by distress and sale of
the-goods and chattels of thesaid M B. Faulkuer,
and  in default of sufficient distres, I adjudge the
said M. B. Faulkner to be imprisoned in the com-
mon gaol, of the City of Toronto for the space of
thirty days, unless the said several sums and all
costs and charges of the said distress, and of the
commitment and conveying of the said M. B.
Faulkner to the said goal, shall be sooner paid.

Given under my hand aund seal the day aud
year first above mentioned, at the City of Toronto
aforessid.

( Signed, ) A. McNass,

P M [us]

MeMichael shewed cause, and Harrison support-
ed his rule, citing Regina v. Lennoz, 26 U. C. Q
B, 41. The clauses of the Statute bearingon the
on the question are cited in the judgment.

Morrisoy, J., delivered the judgment of the
court.

The Municipal Act of 1865 bas altered the pro-
visions of the aw with respect to shop liceuses,
and with regard to penalties for selling intoxica-
ting liquors without license. By the 249th section,
a shop license is defined to be a license for the
retuil of liquors in quantities not less than one
quart, while the latter part of the 254(h section
enacts, ** but no person shall sell or barter in-
toxicating liquor of any kind, without the license
therefur by law required, under a penalty of not
less than $20,” &c. Neither of these provizions
8 to be found in the repealed municipal act.

It appenrs on the face of the conviction that
the defendant received a shop license for the cur-
rent year, and it further appears that he did sell
- st his shop spirituous liquors in less quantities
then a quart, without the license therefor by
law required.

It was contended, howerver, that notwithstaod-
ing thelimitation in the 249th aection, as to shop-
keepers selling in quantities notless than a quart,
that there were no exprees words in the statute
makiog it av offence for a pereo.: holding a shop
hicense to §ell less than a quart, or for inflicting
a penalty in the event of a shopkeeper doing g0 ;
aud it was further contended that the defendant
did not exceed the authority granted him by the
license itself, a8 it did not restriot him to selling
in any quantity. .

Anx to the latter point, the license onntains a
proviso that the defendant should observe and
keep all such laws, by-laws &c., as were then or

ght thereafter be lawfully in force in the city,
in reference to shop licenses, and to shopkeepers,
and.in respect to the kegping or sel'ing of any
such liquors. By the statute it is provided that.
a shop license can oniy be granted to sell liquors

in quanties not less than.a quart. It can hardly
be said that this is not one of the lawe which his
license provides he.should observe and keep. It
is not pretended that the defendant had a tavern
lieense, the only license that could authorize him
him to sell in so small g quantity as a pint, 8o
that in faot he was doing that which neither the
law nor his license authorized him to do.

The question we have now to determine, how-
ever, is whether selling intoxicating liguors under
the circumstances charged against this defendant
is an offence. and is punishable under the pro-
visions of sec. 264. and we are of opinion tbat it
is. We may assume that the Legislature had
some object in amending the law and restricting
a licensed shopkeeper to selling in quantities of
a quart and upwards, with a view to revenue or
to remedy some defect in the previous law. We
take it that when a statute, a8 in the present in-
stance, defines what a shop license is, nud the
authority it gives, if it would be an offence or
infraction of law for a shopkeeper ta sell without
any license whatever, it would be no less an
offence for him, having such a license, to sell
contrary to it, and beyond the authorized limit ;
or, to put it in another light, if the legisinture by
the munlcipal act had o amended the law as to
declare tha no shop liceuse should be granted,
and that it would be lawful for shopkeep:rs to
sell intoxicating liquors in quantities of a quart
and upwards, it would hardly be coutended that
the selling in less quantities without A license
would not be an offence punishable under the
provisions of the 264th section. As well might
it he argued that because under se¢ 252 no tavern
or shop license shall be necessary for selling any
liquors in the original packages, provided they
coutain not less: than five gallons or oue dozen
bottles, that it would not be an offence to sell
packages containing one gallon or balf-a-dozen
bottles.

We are, therefore, of opinion that the defend-
ant was properly convieted, and that the rule be
discharged with oosts.

Rule diseharged

S———

COMMON LAW CHAMBERS.

(Reported by Texry ' BrieN, ESQ., Barrister-at-Law,
Reporter in Practice Court and Chumbers.)

Re Davipson.

t act— AL e of appeal— Notice— Amendment.

An application of an insolvent for a discharge was dis-
missed by the County Judge on 16th S8eptember. On the
23rd September the insolvent gave notice of an intended
application on the 24th September to a judge at
Osgoode Hall, for leave to appeal. #eld thatthis notice
was clearly insufficient, but on the authority of & Ow-n,
12 Grant. 446, and in favor of the liberty of a subject,
the notice was amended.

Quere a8 to the materials that should be before the judge
on such an application.

Tnenl-

[Chambers, 8ept. 30, 1867.}

The Judge of the County Court of the County
of Wentworth, on the 16th day of September
last, made an order discharging the iusolvent's
application to be relieved from custody ou &
warrant for his arrest for contewpt in not obey-
ing an order of the judge.

Notice of appeal was served on the 20th of
September, to the effect that an application would
be made to a juilge of one of the Superior Courts
of Common Law at Osgoode Hall, on the 28rd
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dny of the same month, for leave to appeal
agninst the above order,

This did not arrive in time, and another notice
was served on the 23rd of September, that &
motion would be made before a judge at Osgoode
Ha!l oo the following day. :

This Inst notice was the one which was relied
upon as the effective one between the parties.

W. Sidney Smith, for the plulntiﬂ', objected that
this notice was irregular, jnasmuch as one clear
day’s notice had not been given according to sec
11. suh-sec, 9 of Tnsolvent Act of 1864, That
the eight days allowed to apply to appeal by the
Act of 1865, sec. 15, if compuated from the ser-
vice on the 16th September. expired on the 24th,
and then the notice should have been served on
the 22nd for the 24th, and so the gervice on the
28rd did not afford the creditor the time he was
entitled to after notice and before the motion
was made ; and that the material upon which the
appen! was asked was insufficient. He cited Re
Sharpe, 2 Chan. Cham. 75 and distinguished Re
Owen, 12 Grant. 446; 8 U. C. L. J. N. 8. 22.

Currun, for the defendant

Apan WiLsox, J —The question argued before
me was whether the petitioner was_iu a position
to entitle him to the allowance of his appeal ? .

By the act of 1833, seo 15, the right of appeal
is given agaivst any order of a judge made upon
any of the matters or things upon which he is
authorised to adjudicate or to make any order by
the acts of 1864 or 1865, and the delay for apply-
ing fur the allowance of an appeal is. by the act
of 1865, extended to eight days—which period is
by sec. 7, sub-sec. 8, of the act of 1864, to be
eight days ** from the day on which the judg-
ment of the judge is rendered.”

Dy the sct of 1864, sec 11, sub-sec. 9. it is
provided, under the head ¢ Of procedure gener-
ally,” that one clear day's notice of any petition,
motion or rule shall be sufficient, if the party
notificd resides within fifteen miles of the place
where the proceeding is to be taken, &e”’

This scivice was made in Toronto ou the 28rd,
the one day's clear notice must therefore exclude
the day of service and the day of hearing, so
that either the service should have been on the
295d for the 24th, or the motion on the 25th
upon a service on the 23rd ; but the service on
the 23rd aund the motion on the 24th do not
give the one clear day’s notice

Then it is said that T can amend the notice, and
Re Owen, 12 Grant 446, is referred to for that
purpose. That case goes the full length for
which it was cited, and although I am not satis-
fied with the decision of the learned Vice-Chan-
cellor, I am content to follow it on the present
oceasion.

1t was algo argued that th
plete without all the papers which were before the
judge below, I conceive itis only necessary that
I should huve before me such materials as will
ennble me to say whether the learned judge in
the court below came to such & decision ns
should fairly and justly be reviewed, and 1 per-
ceive in the petition before me, that after the
order for the alleged contempt or disobedience of
which the prisoner has been arrested, it i8 stated
that the prisoner ¢ was not asked for said books
and documents, but nevertheless on the 17th of
August, without any notice to me or any oppor-
tunity to shew cause against it, s warraut was

e case was not com-

issued by the Cannty Court Judga on the ez-parte
application of the plaintiff, ordering me to be.
imprisoned- for six months, on which 1 was
arvested in Montreal and conveyed thereon:to
Hamilton and lodged in the Common Gaol, where
I am now iacarcerated under the said warrant.”
Here there is a plain ground of complaint, for i
think the debtor shoald. have been called upon
to.shew cruse why he did not obey the order,
before he could be imprisoned.for disobedience
of it. I think there are.other greunds stated
which should not. in s case of personal liberty,
be too severely scrutinised. AT
1 shall allow the notice to be amended aud on
the return of it, if no other eause: be shown, I~
shall allow the appeal. e i vy
Upon this intimstion probably the other side’
may cousent to the slfowance being now mada.:

v

ax

INSOLVENCY CASE.

(Beporied by Huom MoVsron, Esq., Barrister-al-Lew.)

Bofore SrepueN J. Joxas, Esq., Judge County Court, Brm:

IN THE MATTER oF WM BEARE, AN INsOLVENT. ..
Giving up part of stock to @ creditor— Ecidence of frawdu-
lent prgfrrgqu—-l)v‘scharye rgfu:ed—(ondiﬁlmal discharge
— Effect of insolvent not keeping proper books of accrunt.
{Brantford, 9th September, 1867 1
The insolvent made a voluntary assignment to .
the official assignee of tne county of Brant; hnd
on bis examination before His Honor the Judge
of the County Court. on his application for dis-
charge, it appeared that up to September, 1864,
be had carried on business a8 a general merchant,
at }Viddgr station, in the county of Lambton. at
which time he removed to Walsingham. in the’
county of Norfolk, He was then solvent. He -
owned & house and lot at Widder. - The houss*
was insured. The property was mortgaged to '
Kerr, McKenzie & Co., of London. '“At that time’

_he was owing Kerr, McKenzie & Co. over $3,000.

The buildings were, subsequent to' Beare's remo-
val from Widder, destroyed by fire, and Kerr,
McKeuzie & Co. got $900 for insurance, and sold
the lot under the mortgage for $400 more. :

In January, 1865, the insolvent being behind
in bis payments to Kerr, McKenzie & Co., they'-
sent their book-keeper to the insotvent’s place of -
business at Walsingham, and advised bim to con~
fine himself to groceries, taking away all his dry
goods, which had been purchased from Kerr,
McKenzie & Co.. No account was kept by the
insoivent of the amount of goods delivered to -
Kerr, MoKenzie & Co., they promising to send :
bim an account. At the time Kerr, McKenzie'
& Co. got theee dry goods, three or f-ur other
creditors had overdue accounts againat insolvent: :
About this time Childs & Co. sued insolvent for -
a claim of $300, and the sheriff sold. the Btock,
amounting to $800 or $900, to sasisfy the execu-
tions in Child’s case. Beare kept no books while:
at Walsingham, and kept no acoount of the cssh.
The daily sales were not lsrge.

West Brothers’ debt was contracted in August,
1863, on four months’ credit, and were shipped
to insolvent while as Widder, addressed to
William Brace, and taken from the railway sta-
tion by insolvent, who paid the freight. Some
letters were addressed to William Bruce. Oue

was from s lawyer, and had reference to these
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goods, addresed to the William Bruce, which
insolvent opened and returned to the post office,

The insolvent's liabilities for whicb he sought
a discharge amounted to $1,529 20.

Fitch, for the insolvent, applied for an order
for his discharge.

McMahon, contra. The discharge should be
congditional, on payment of West Brothers’ claim.
The goods were got in 1863, addressed ** William
Brace.” Beare was then solvent, but concealed
from West Brothera that he had these goods.
They could then have collected their claim. The
goods given to Kerr, McKenzie & Co. was &
fraudulent preference. Insolvent said he thought
be was satisfying the whole of their claim. He
gave them more than half of his assets. After
he gave Kerr, McKenzie & Co these goods, he
owed several other creditors claims  His whole
estate left only realized $400. Re Lamd, 3
L. J N. 8. 18  He did not keep books at Wal-
singham. Tb.

Fitch, in reply. The goods rent by niistake do
not show any fraud, but a mistake on Beare's
part, through the faalt of We:-t. As to fraudu-
lent preference, see Insolvent Act, 1864, gec. 9,
sub-sec. 6, and sec. 8, sub-sec. 4. "He gave the
goods back to the person from whom he pur-
chased them.

-Jongs, Co J.—I think the transaction of tho
insolvent with McKenzie & Co., in Janaary, 1865,
was a fraudulent preference, and as such would
afford grounds under the act for the creditors of
the insolvent to oppose his discharge; also the
fact that he kept no account book of his cash
recdipts and payments, or other books of account
suitable for his trade, while he carried on busi-
ness in the county of Norfolk, where he was in
business from September, 1864, up to the time
he failed, in the spring of 1865, would entitle
the ereditors successfully to oppose his discharge.
The importance of having such Books of account
is evident; for the insolvent swears he was sol-
vent when he removed to the county of Norfolk,
and it was while he was there, and while he kept
no books, that he became insolvent; and there
is therefore no way of tracing his transactions,
to show how he became insolvent, because no
record of bis business transactions or of his cash
receipts or payments has been kept. The Insol-
vent Act provides that the neglect in keeping
such books after the passing of the act (30th
June, 1864), shall be a sufficient ground for
oppasing the insolvent’s discharge; and it was
about three months after that date that he com-
menoced business in Norfolk. :

The turning over of all his dry goods to Kerr,
MoKepale & Co., besides being, I thiok, a frau-
duleat preference under the act, was a transac-
tion showing on the part of the insolvent a com-
plete recklessness as'to what be did, and a total
disregard of the interests of his other creditors.
The agent of Kerr, McRenzie & Co. came to the
ingolvent and stated, without any previous inti-
mation, the steps they intended to take; that it
would be for his interés* to go out of the dry
goods business, and deal only in groseries; to
which he at once assented; and they then pro-

eed to take, without any objeotion -on his part,
the whole of the dry goods stock, which was the
bulk-of the whole stogk, and remove it to Lon-
dov, He did mot even keep any acoount 6f the
quaatity or value of the goods they took: they

promised, he 8aid, to gend him an account, which
they never did.

This transfer of so large a portion of his goods,
in my opinion, reduced Mr. Beare to a state of
insolvency, and in two months thereafter he gave
notice of insolvency ; and the whole transaction
showed such an utter dieregard of the interests
of his bther creditors, a8 can only be reconciled,
in my opinion, with the fact that he inteuded to
give his creditors Kerr, McKeunzie & Co. a frau-
dulent preference.

1 also think that nuder the circumstances
which West’s debt was contracted ave such, that
if I had granoted a wischarge, it would only have
been conditionnl on the insnlvent’s paying that
debt. Although Mr. Beare wag well aware that
these goods were wrougfully addressed, and from
the letters received at the post office to the samne
address, one of which he (Beare) opened, be
must have known that West Brothers were not
aware that he (Benre) had got these gnods, yet
he concealed that fact from them, and this at a
time when, had they known tbat he got the
goods, they could have obtained payment, for
Beare was at that time quite solveut. Nor did
he admit that he received these goods until after-
wards, when they had otherwise ascertained the
fact, and were suing him for the amoeunt of their
clrim.

I think, from the above conviderations, and
from the observations of the court /n re Lamb
3 U.C. L.J. N. 8.-18, that it is my duty, in
this case, to make an ovder refusing the discharge
of the insolvent absolutely.

ENGLISH REPORTS.

CROWN CASES RESERVED.

Reg. v. THOMAS MORBI8 AND ANOTHER.
Munslaughter— Death sub toa by a magis-

trate for the assawlt— Prior_conviction for the assault no
bar to indictment—24 & 25 Vict. cap. 100, sec. 45,

Where, upon indictment for manslaughter, itappeared that
the prisoner had, in the lifetime of the deceased, been
summoned before magistrates and convicted and sen-
tenced to imprisonment with hard labour for the assaults
which subsequently.caused the death, and that he had
undergone that sentence, it was .

Held (Kelly, C. B., dissentiente) that under 24 & 25 Vic.
cap. 100, sec. 45, such conviction and punishment was
no defence to an indictment for manslaughter.

[C. C. R., May 4; June 1.—15W. R. 999.]

Case reserved by Pigott, B. .

Thomas Morris way tried before me at the
Stafford Spring Assizes upon au indictment for
the mansiaughter of Timothy Lymer, by inflict-
ing bodily injuries on him on the 25th of June.

It was proved in evidence that tl;e prisoner had
been summouned before the magistrates at the
instance of the said Timothy Lymer for the
assaults which caused the death, and was convic-
ted and sentenced to imprisonment with hard
labour. He underwent that punishment.

Timothy Lymer died on the lst of September
from the injuries resulting from the above-men-
tioned assaults It was contended under section
45 of 24 & 25 Vic. cap. 100, that the conviction
for the assaults afforded a defence to the present
indictment for manslaughter (see Reg. v. Elring-
ton, 9 Cox C. C. 86; 10 W. R. 18.) There was o
substantial question raised by the evidevce
whether the manslaughter was the result of
injuries iuflicted by. the prisoner Morris or the
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other prisoner Gibbons, joined in the present in-
dictment, and whether they were acting in con-,

cert. I thought it desirable to let the prisoner
Morris have the benefit of either of the defences,
and for that purpose to let the questions of fact
go to the jury upon the plea of not guilty, and
to reserve the question of law, under the afore-
said section 45, for the opinion of this Court.
The prisouner Gibhons was acquitted and the
prisoner Morris was convicted.

It the Court should be of opiniou that a con-
viction for the assault, at the ips;nnce of the
iojured person, ander sec. 45, affords a defence
in law to an indictment for manslaughter result-
ing from that assault, then a plea of not guilty
to be entered, otherwise the prisoner Morris to
be called up for judgment at the next assizes.

G. Browne for the prisoner. No counsel ap-
peared on the other side.

MaRrTIN, B., mentioned Salvi’s case, reported
in the Old Bailey Sessions Papers, 1857, vol. 46,
p- 884, the nature of which is stated in the fol-
lowing judgme:t; and Keiiy, C.B., said the
question turned on the meaning of the words
« for the same cause,” in 24 & 25 Vic. cap. 100,
gec. 45.] Reg. v. Walker, 2 Moo. & Ry. 44;
Reg. v. Elrington, 1 B. & 8. 688, 10 W. R. 13;
and Reg. v. Stanton, 6 Cox, C. C. 824, were

referred to.
Cur. adv. wult.

KeLLy, C.B.—In this case I have the misfor-
tune to differ with my learned brethren, who are
of opinion that the conviction ought to be
afirmed. The prisoner was charged before the
magistrates with an assault, under the 24 & 25
Viet. cap. 100, at the instance of the party
aggrieved, and now deceased. Timothy Lymer
was convicted and sentenced to imprisonment
with hard labour, and has undergone that sen-
tence. The assault, the unlawful act with which
he was charged, is the same assault, and ove
and the same act as that which caused the death
of Lymer, and of which he has been convicted
under the present indictment. I think therefore
that the case comes within the precise words of
section 45 of the 24 & 25 Vie, cap. 100, which
provides that in such a case “‘ he shall be released
from all further or other proceedings civil or
criminal for the same cauve.” It is true that
the offence is now charged in other langunage,
and that which before the magistrates was de-
seribed as an assault is now described as man-
glaughter; but it is one aond the same act, and
the cause of the prosecution before the magis-
trates and the cause of this prosecution are one
and the same cause. The case therefore comes
within the letter as well as the spirit of the Act
of Parliament, and I think that to sustain this
conviction would be direotly to violate the maxim
ox principle -of the law, ¢ nomo debet vis vexari
(here we might say puniri) pro eadem causd.”
Cases may indeed be suggested in which there
might be a failure of justice, 88 where an stault
should have been treated lightly by 8 magistrate
and upon conviction a slight sentence passed,
and yet, from the subsequent death of the party
assaulted, the offence might amount to murder ;
but such & case must be rare and exceptional,
and I think. we ought to presume that the magis-
trates will in all cases under this or any other
Act of Parliament do their duty, and as, where
the charge is made at the instance of the party

aggrieved, it may alsp be presumed: that the
whole of the evidence would be fully brought:

“before the magistrates. and upon convigtion an

adequate punishment inflicted sccordingly, I do
not think it was the intention of the Legislature

or consistent with natural justice, that the acci-,
dent of the subsequent death of the party should

subject the accused toa repetition of thie trisl and.
the punishment. Salvi’s case is clearly distin-;
guishable, There the prisonor was indicted for
the murder of one Robertson, and pleaded plea.",
of autrefois acquit, the acquittal having been:
upon an indictment for wounding with intent to

kill. It was clear that this acquittal might have
been pronounced upon the ground of the jury:
baving negatived the intent to kill, and yet that
the prisoner might well be guilty of the murder.
without an intent to kill the individual murdered,,

as if he had shot at another man, but unintep-,
tionally killed Robertson. The plea therefora of;
aulrgfois acquit was in that case properly over-,
ruled. Here, however, the prisoner has been

tried, convicted, and punished for the very same,
offence in all its parts, thongh under n new name,
as that for which he is now indicted snd again’
convicted ; and it seems to me that to allow this,
conviction to stand, is to punish a man twice, for,
the very same cause in violation of the, before’
mentioned maxim, and of the express declaration
of the Act of Parliament. I think therefore that

the conviction ought to be quashed. - B

MaRTIN, B., 8aid the question was whether the.
suffering the imprisonment imposed by the jus~
tices was a defence to this indictment. He.
agreed that Salvi’s case was not in point.. The,
meaning of the words ¢ the same cause,” in the.
48th section, was the same cause as that on
which the justices had adjudicated ; and, in his:
opinion, a new offence arose when thia man died.;

Byres, J.—I am of opinion that under statute:
24 & 25 Vic. pap. 100, seo. 45, the prior conviod
tion of the assault affords no defence to the sub«
sequent indiotment of mansisughter, the: desth:
of the decessed having ocourred after.the coa~:
viction, but being a consequence of the assault.:
The form and intention of the common law plens-
of autrefois convict and aulrefois acquit, show that:
they apply only where there hsa been a former:
judicial decision on the ssme acousation in swb-.
stance, and where the question in dispute has
been already decided. There has, in the present
case, been no judicial decision on.the same
acousation. and the whole question now in dispute
could not have been decided; for at the time of
the hearing before the magistrates, whetber the
agsault would amount to culpable homicide or
not, depended on the then future contingency
whether it would cause death. Thecase of Bay:
v. Salvi, argued before the Lord Chief Baron
Pollock and my brothers Martin. and -Willes, i€
not precisely in point, is nevertheless a airong
authority for this view of the law. Bat reliance
is placed on the words of the statute (24 & 25
Vio. cap. 100, sec. 45) ¢ for the same cpuse.’’
It is to be obaerved that that etatuse does not soy
for the same act, but for the ssme causs. The
word * cause” may undoubtedly mean act. but i
is ambiguous, and it msy elso, -perhaps with
greater propriety, be held to mean ‘ gause for
tho accusation.” The ceuse for the present
indictment comprehends more than the-cause in
the former summons before the magistrate, for
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it comprehends the death. of the party assaulted.
It is, therefore, at least in one sense, not the
same caugse. But if these observations on the
meaning of the word * cause,” as used in the
statute, should -appear to savour too much of
refivemnent, and to be used in support of a
forced construction, it must be remembered that
it is a sound rule to construe ‘a statute in confor-
mity with the common law rather than agaiust
it, except where or o far as the statate is plainly
intended to alter the course of common law. Aa
additional reason in this case for following the
ecommon law is the mischiof which would result
from a different construction. My brother Martin
has already illustrated the mischief in civil cases
by a reference to Lord Campbell’s Act And in
criminal cases the mischief might be much
greater, 3 murderer, for example, by suffering
or obtaining a previous couviction for an assault,
might escape the due punishment of his crime.

~ Kgating and SHeE, JJ., concurred:

B Conviclion affirmed.

g~ P

CORRESPONDENCE.

The Question of Costs in the Division
' Courts.

To tae Epirors or TaE Locar Courrs

B - GAZETTE.

" ‘GexrLewer,—I find I have given your con-
cealed “Communicator” a great advantage
over me in publishing my name. - He knows
me it seems, and has ‘“taken the weight of
me,” and i relieved of the fear that oppressed
the Rajah, “fear of what he did -not Znow
of his enemy, not fear of what he did know.”
For anything I know to the contrary, * Com-
municator” may be the ghost of the Regicide
Lawyer Coke, only I think even a demented.
ghost would fly at a higher quarry than Di-
vision Courts clerks and bailiffs.

- Sirs, I bave read carefully my letter of last
September, and really I cannot see any ill-
pature in it. I think all the ill-nature was in
the letter that called forth mine. But *Com-
muniocator" can’t see that. So I'll say no
more about it.

 Commynjcator” can have the desired in-
formation by. forwarding to my address (post-
paid) ten cents, the fee allowed for a search
made by a person who, having no business with
the suit, asks for the increase of his knowledge.
I will make no charge for writing paper, at-
tending to post, &c., & And I leave the
reader to consider what. weight to allow to the
opinion of one who not being himself a judge,
@ooly tells. us that he differs from the Best
Judges n regard to the matter in question,

I did not make;, ngr do. I tiow makg any
‘“excuse for travelling out of the legal tariff,

or for making one for myself.” I deny that I
have done either one or the other: for my-
self and my Bailiff I still hold that our
charges are correct, and authorized by the
existing tariff, and “ Communicator” has not
proved me to be wrong. Not being myself a
thief I cannot question the truth or otkerwise
of * Communicator's "’ statement of the mode
in which such persons argue; but if *Com-
municator” favours us with another letter I
will be obligea by his putting his name to it,
and giving his sense of the sentence in which
he couples my name with the word * thigf ;”
for ‘it strikes me " very forcibly that the plain
sense of that passage is that *‘ Commanicator”
says that I am a thief.

“Communicator " says ¢ the Division Court
tariff was made when such courts as that at
Brampton had some jfour hundred suits at
eacH sit1INe and Toronte, London, and Ham-
ilton and many other courts, had fen times
as many suits ag they have now.” This like
most of the assertions made by * Communica-
tor is incorrect. The tariff was framed 4. D.
1855, in which year the total number of suits
including Alias and Judgment Summons at
Brampton was 742, an average of 124 (nearly)
to each court, the next year the number was
795, or 132 (nearly) to each court. It was
in 1857 two years after the tariff was formed,
that the unfortunate state of things for the
debtors of the country commenced ; even that
year there was only oné court where the
suits amounted to four hundred, (and about
70 of these were alias) and one other in the
year 1868. And I am very certain'that nei-
ther the Toronto nor any other court had
nearly or over ELEVER THOUSAND 8uits in one
year.

Most of the other communications are
equally unfounded, and made with a disinge-
nuousness, that says much for the ill-nature
that prrmpted them. T refer chiefly to the
comparison between Division Court and Coun-
ty Court costs. “ Communicator” ignores the
fact that there are five rates of fees in the
Division Court, so far as the clerks and bailiffs
are concerned. He then unfairly contrasts the
highest sum that he can sue for in the County
Court, with costs for $60 00 the lowest sum
for which Division Court fees of the Aighest
rate can be charged. Why could he not a8
well compare the costs on d'$160 suit in'a
Division Court with the costs on a $101 suitin
the County Court? except that that would be
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erring as far on the other side. Then to build
up his bad argument he understates the Sher-
iff’s fees 30c. and further compares the costs of
County Court suits where there i3 no mileage,
and where “the debt is paid on service,” with
the costs in a Division Court. suit where the
deposit of $4 he so bitterly complains of is
meant to cover some mileage, and the fees for
carrying the case through to judgment.

Now Sirs, the costs on suits, paid on service
and no milenge in the Division Court will
compare with County Court costs in this

faghion:—
Division Court costs for Judge, Clerk and Bailiff, in suits

not exceeding............$8 00 lawfolamount $0 92c.
“ « “ 20 00 ¢ “ 95¢.
“ “ * 000 ¢ 1 d5e.
.“ «© " 60 00 [ (13 l 55(,
o from $60 00 to 100 00 “ “ 2 05c.

County Court costs, (taking ‘ Communica-
tor's” fee for attorney as correct) would be
27 92, from $100 00 to $400 00. The same
suit taken on to judgment in Division Court
would be respectively, $1 17, $1 40, $2 15,
$2 65, $3 30, and County Court costs under
the same circumstances at the very least, when
no defence made nor witness examined, would
be forty dollars. * Communicator” also
understates the sheriff’s fees on an execution
returned nulla bona, he says *they are 8bc.
or at most 60c.” They are really always 85c.
for any amount on a County Court execution !
while'a Division Court bailiff gets only 30c,,
40c., 60c. and 75¢., quite a sufficient distinction
for the honourable office of sheriff.

I'o return to. the question of a bailifts right
to a fee for enforcing an- eéxecution, when no
goods are found on which to levy. We have
been arguing the matter on wrong premises.
The fee claimed is not what we have been call-
ing it, a fee for making a return on an executjon,
whether nulla bona or anything else. There
is no fee for making a return, the fee is claim.
ed for enforeing @ warrant; and the whole
thing turns upon what is enforcing & warrant.
I hold that going to the place where goods
are said to be, and searchivg for them, is en-
Jorcing @ warrant. It may not bea successful
enforcement I allow;; but will “Communicator"
say that Lee and Jackson and other Southern
heroes did not fight for their liberties, merely
because they were beaten jn the fight, Or—as
he is 50 well up in thiefly reasonings and ar-
guments,—Is ;the pickpocket - who puts “his
hand into & man's pouch any. the less a thief,
or less deserving .of bis.reward, because he

happens to find the pocket empty, and 80 ean-
not by ? * Communicator” hops about so,
from one thing to another, that 'tis difficult to
give a connected reply to him.  His saying
“that he was well acquainted with Judge
Harrison’s law, and is acquainted with Judge
Gowan’s practice” does not prove me wrong as
tomy assertion about the one, or iny deduction
from the other. I cannot see that he has less-
ened the force of my argument at all; . And if
“Communicator ” will refresh his memory a
little, he may remember that the words he
gives as Judge Harrison's (viz , “ that he m)}jv
atlowed it under peculiar and special cireasi-
stances, when plaintiffs put bailiffs to speciyl
or unnecessary or special trouble, when u@on
special application to him by the bailiff he
would allow the fee; or esme fee on-executions
returned nullu bonay™) were to the-effect that
under those special circumstances, he would-
allow (not the fee in question), but some other
special fee for the special and unneressary
trouble. And in respect to his question, *if
so, why did any bailiff apply to Judge Harri-
son?’ I ask him, did he ever know a bailiff
that did? I do not. S

He says again * that Mr. Agar knows #éll
that the rule of his late Judge, Mr. Boyd, was
not to allow his bailiffs to make such charges:”
The incorrectness of this statement, is only
equalled by the impertinence of i, if it Weke
correct, as he there accuses e of tonfihuing
a practice that my judge condemned; - Duting
all the years that His Hopour Judis Beyd,
presided in the court of which T was clerk; ¥
invariably allowed the fee to my ‘bailiff and
His Honour' naver told me that I:was wrong.
Neither did I hear from any one else that he
thought or said so. - His Horleur may not have
been aware that I did it. I never asked his
opinion on the subjéct, ‘having already ‘had
Judge Harrison’s. Sirs, we‘have again repéated
the old story of the living jackass kicking ‘the
dead lion. * *Communicator” has done: el
to wait until our honoured friend Judg’e"ﬁii‘;
rison, was gathered to his fathers; béforé Hé
dared to accuse him of unfairness in bis'judi:
cial capacity. Sir, T suspect who “ Cetnmuhil
cator” is, and tell him tHat:ifvbd?:wmt‘sfw
raise any unpleasantfeeling’ towdrds hinigell
in_the breasts of: the :officers of Divistet
Courts in the counties-of Ferk and Peel %%
say a disrespectful -word" of the late Judge
Harrison is the:quickest snd surest way he
candogo, o oo ooy
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« Communicator” wants us to copy Job of
old, (Heaven knows we have great need of,
and great opportunities for, the display of his
peculiar virtue, and even Job grumbled). Even
in this matter “Communicator” shows his
usual want of accuracy, for Job's blessings and
trouble, his good and bad did not come toge-
ther, all his blessing were in a lump and un-
alloyed, and surely his trouble came in a troop
and unmitigated, and not the least of them was
the remembrance of his past prosperity. And
certainly our pinched housekeeping and slen-
derly stocked woodsheds are not more pleasant
to look at or bear, from the remembrance that
six years ago we werejable to provide things
useful for our households. And 'tis not my
fault, Gentlemen, that I do notread your most
useful work, the Local Courts' Gazette, 'tis a
luxury that my poverty prévents me from in-
‘dulging in. If * Communicator” instead of
proposing the establishment of another useless
office {for himself to fill), useless because the
County Court judges do all and more than any
inspector could do,—would propose that the
Government should supply every Division
Court in the Province with a copy of your pub-
lications, and of the statutes every session, free
of charge, he would propose something really
useful and deserving the thanks of the public.

Having disagreed with ‘Communicator”
on so many points, it gives me real pleasure to
be able to agree with him in any, and T cordi-
ally agree with him on the following topics :—

“That the wrong doers among clerks and
bailiffs are the exceptions.”

“That we are a respectable set of men.”

“That Mr. dgar is a careful and efficient
officer.” ,

“That the courts at Burwick were never
large.”

“ That the bailiffs endure great] hardships.”

* That the divisions are too numerous.”

* That the tariff wants increasing and mak-
ing plain.”

As for resigning one's office, that mode of
getting rid of injustice suffered, would be on a
par with cutting off one’s head to cure the
toothache. It is notlikely that men who have
spent the best years of their lives at any trade
or pursuit, and have patiently endured the
wrong of working for half pay, because the
half supplied their modest and reasonable
wants can now, when it will do so no longer.
give up the business ghey know, and join in
the turmoil and strife of professions they know

not, and when the young, vigorous and trained
men of the day compete with them. I for one

do not approve of giving up the plank that -

keeps my nose out of water, on the chance of
swimming to a boat, that is not in sight;
although, seeing that I am a cork d(w)oy, my
floating powers may be supposed equal to that
of other men.
Hoping that T have not trespassed too much
your space and time.
I am Gentlemen, yours truly,
T. A. Agag,
Clerk 1st Division Court, Co. Peel.

REVIEWS.

Tne New Doxixiox MoxToLY —NOVEMBER AND
DecemBer 1867. Montreal: John Dougall
& Son, 126 Great St. James St. $§1 00 per
annum in advance,

Many bave been the attempts made to es
stablish a Magazine of light reading for th-
British Provinces of North America. All, so
far, have failed, though many were for a time
at least supported by considerable talent and
industry. It seems scarcely possible to hope,
flooded as the country is with the many ex-
cellent serials of England, at very reasonable
rates, that the present attempt will be more
successful, Times however have spmewhat
changed—the daily increasing wealth and po-
pulation of the provinces, their recent con-
federation giving us *‘a local habitation and
a name,” and the exceedingly low price at
which this publication is published, may, and
we hope will, combine to make it moré suc-
cessful than its predecessors.

This magazine is a combination, partly
original and partly selected, with a corner
reserved for the benefit of the younger portions
of a family. The matter is of a sketchy, in-
teresting character, and we are glad to sece that
the Hon. Thos. D’ Arcy McGee, whose literary
abilities are so well known, is one of the con-
tributors to its pages.

We do not desire to criticise this enterprising
and creditable attempt to supply from amongst
ourselves that which we have had to seek
from other sources. We wish it all success.

APPOINTMENTS TO OFFICE:

COUNTY JUDGE.

THOMAS MILLER, of the Town of Berlin, in the
County of Waterloo, in the Province of Ontario, Barrister-
at-Law, to be Judge of the County Court in and for the
County of Halton, in the said Province, in the room of
.{os;,ph Davis, Esquire, deceased. (Gazetted 50th Nov..

867.)

" 70 CORRESPONDENTS.

—

“ NeLsox Donck, J. P.”” We could not from the state-
ment of the case sent to us undertake to say that the
learned Judge of the County Court, if he expressed the
opinion attributed to him, was wrong in his view of the law.

“ JauEs CoramaN” will be referred to in our next.

B
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Power of, to hear evidence for defenoe on charge for indictable offence . ....co.covens 23

See Criminal Law.
Manslaughter—See Criminal Law.
Markets—See Municipal Law.

Marriage—
LAW TOlAtIDE 0. re e veevrsas srenen senars soesns sussacsns st sen et t o ueree w129, 145, 161, 178

Married woman—
Alienation of estate by—CertificAte .. coaruee e ees sessre sesvees suvrisbensnrinene wauneecs
See Evidence —Husband and Wife.

Master and servant—

. 185

Respounsibility of masters and duties Of BEIVADLES.cciueeres cverevses ssneassr tes wvosa seososans 8
Liability of master for negligenze of servant of superior suthority. weeesees revsevecies 27
33

Liability of servants combining to intimidate MABLErS .ocenere cesserces seonaee .
Position of masters and agricultural SETVADLS . .ccce ves ossrunre vosesnsruisiseenienven e 51
Agreement between, for work—Subsequent bargain of servant with third party not

binding cevecroes veeeronnt sosess svuenen eneres
How far provisions of Act respecting, extend ..........o.ooueveeserencannane
See Railway Company. .

Misrepresentation—
Action for—Uncertainty—Requirements of pleadings ...oceovvereeiceineninsieiciewne 182

Mortgagee in possession—
How far answerable for rents and profits ... co.cecevescivssininein ceren san e e
Municipal Law—
Corporations—Powers and Liabilities 0f... oo uv.vesceeeer cevisininsnraee cvenneans
Officers of—Iow far acts of, binding 0B .ee coicvineiiiininneine
When Act of 1867 came in fOrce w..euew cveians vovimiins erine weieiiiies neen
Oral examination on application to unseat candidate not allowed .....coes o
Elections— Disqualification--Resignation—Disclaimer w........ ccovueuns cesrurarnsoesenees

*¢ Disqualification »__Meaning of, in Act OF 1867 1 vuevveueevesvesverae sonee sessssssn ansoneses DD
Disqualification of candidate—Contract—Equitable acquittance from —Effeoct of...... 121
Voter— Mistake in assessment Toll—WHere t0 vote ........ceeeseemeesssvseceeserarssonannen 77
Contract with Corporation—
Assigned before election.....ceu ceossessssnnresvnnan eeoqs enasenane uesanise e 55
Candidate supplying material to another to fill w.cououvevess covenes 57

Holding of shop Heense DOt. .. v-erersaeieress sacssscsmseisnnnassasensesossar sussusseneoe 143
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Municipal Law—

Markets—Powers of municipal corporations as to regulation of ... .....................53, 5%
Requirements of taverns as to stabling, &o., in cities .......

64
Linbility of land owned but not occupied by municipal corporauou to taxatlon ...... 65
Action against corporation for injury through defective highway .. vevevovvreeueeneenn, 72
Appeal from decision of Magistrate—COoBS ve.ueieervesvereeeevesirvnesrneeeaes verns sevensone 170

Application to quash by-law of united townslnps after sepumtlou——Practlce veerenans 161
Return of nulla bona to execution agamst reeve—Apphc'xtlon for quo warranto—
Sale of liquors—License Act of 1866.. e e see e see e s s s s s e . 185

Municipel Manual, by Mr. Harrison—Review of .. 61, 79
Negligence—See Dangerous Ammal—nghwa) —\I%ter and Sex vqut——Rauway Compuny

New Dominion Monthly—Review of... hseeas sk tse eeaesemeeesees ses ceesneens seanse erasuser seceasoes 192
Notary—

As to necessity for seal on protest of Bill coccveeuis veersioviins vee ven sovevees sevvans ween 134
Nuisance— :
Business carriod on 80 83 £0 be & .cevvvier cevis cciie viienenes v e e [ 43
Proof of interference with ordinary comforts of life suficient to obtain injunction ... 43
Sewage——Material Injury—Injunction... .o ceveve s e iincve e vee e eae een sevveenes cvene e eee 125
Prospective injury--Injunction... eerreee reeeunres senes ceeeen oo 104
Fouling of stream by mauufucture-——Uae of new ms xten 11—-~Prescr1ptmn cevreeeeine.., 183
Obstruction—See Highway—Railway Company—Watercourse.
Parlinmentary elections— .
List of voters, manner of compiling... PR 2 4
Parliamentary Government in England, its origin, development aml practical operation ; by
Alpheus Todd--Review of .. RPN O £
Partnership——
Liability of estate of deceased partuer for frauldulent act of co-partner ..... Cereeneaes 120

-

Patent—
Injunction to restrain use of—Simplicity no ground for infringement .................. 138
For invention—Combination of 0ld principles—-Infringement... vveveevevs vereereenes 1563
Perjury. See Criminal Law.
Police magistrates—
Jurisdiction of .. cecieseivis criein e e e
Principal and agent—
Production of letter from agent ...... B
Authority of agent not revoked by siwple nr‘pomt nent of another P PPN 5
Negligence of principal in demanding nccounty from ngent—Interest..................... 109
Principal and surety—
What constitutes a guarantee ..
Necessity for formal assignmeat of jals l et u ul. T ’w ch cap. 43 .
Production of documents—

ey oo e 108
et e 07

¢« Private and confidential "—\When will be orderel .. .coievunen. ..
See Discovery.
Public meetings——

Right of persons to hold, and What 2re ...« ciivirer i ies esver et vee cer e e ces ceeceneeneee. 18
Quarter Sesgions—
Right t0 reserve criminal CaSeS... .cccovies cer e ieerivnee cevvn aee covaecsse covee 155
Railway Company—
Horse not «“ in charge” not liable for Rilling 0f...cveeee cocerenns ceorenune coronnes o eeeee RO |
Liability of, for taxes—Station buildings... vesvens mreveest sesesenseenaeieneee 8
Negligence—No defence that injury cansed by tlnrd party ..... e B2
Obstructing view at crossing......ccevee corees soees sevsvanen se . 18
Liable for bodily pain of injured Party .........ocee eeeeces soror sesrensus seeeernvrer veees B2
Not liable for baggage when left with baggage ma,ster after delivery to owner ...... b3
Right to exclude improper persons from CATS ......cesesres sstestnnevetversescve vas srvvarens B
- Special condition of carriage of oattle-—Reasonableness eetetitecees sonne sreee vee ceveraen .7
Liability of, for Iatent defect in carrmge—‘leghgence esuees 85
For injugy to infants when no fare paid ceeeie chenae . 108

For acts of station-master—False 1mprxsonment. - . .. .

: For injuries in crossing ferry on 1ine of w..ecuveviiiosvinieecenver venennvenene o oo oon 121
References— . )

Fees on, how paysble ..o cvvenee eeenniecies cvveevunne
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Registrar—
Duties of . e eerues veanavans bemserass reemeens beees Seransenn aos sae mun 0e

Tenure of oﬂice v -

Registration of defective mstrument—Fﬂ’ect ) S TVORPUPDPRRUR ¥
Replevin— :

Detention sufficient ground for action—Evidence of taking................c. cocre e veenns 182
Re-survey of townships— .

Powers of municipalities in regard to....vue e vivevvciiiieies e e, 171, 172, 178
Sale of Goouls—

To be delivered in fuiuro—Effect of, in passing property ....oceeeecicvvivveivenivninn.. 154

Sale of-—Re-delivery to vendor, effect of .covvuuse veveeverieeins Ceeene reetan vt aes srerane

Right of owner to sell—When exempted from execution .oveevveivnsveecevoversver e ee. 73

Not liable When 0 {7ansitih cveeeeus vocvevens vt ciiet ievniet crcvviie i s secevies evee veven, TS

Schools—
Union of Boards of Common and Grammar Schools—LMality (13 STV - 7.

Scientific American—Review of... Creeens s U OOUP -1 |
Seottish Law Magazine and S/zerzf s Cuurt anm lcr———Rcvuw of S PP- 521
Seal—

What eufficient, on protest of bills ... ..cces uee O SO 1.

SELECTIONS
Domestic service .

The right of pubhc meetings..
The duties of Coroners
Too much insur:nce ......... vrener eaeeeens ereeenn nee s heees erenens terene e 35
Country servants and their masters..... . .. eeeneee er treeen e e H
Stradling V. Stiles ..oveveniiiiii i i i i e s e 68
Testimony of parties in cnmmal prosecutmns A PR NP SRR . ¥ 4
The judiciary of Lower Canada .......ccecevis viinvies ceviinieiene s cevnne eenir cevnne eeennns 100
What I8 & LA tii veieiees ceivriiie cre retie et sseen e ees v conecsses connns senens ses saeene sesnes 101
Kissing the Dok ier veveeves vvnensin cinere conens vees
Punishment of crimes of violence..
Testimony of persons accused of ¢rime ..
Essay on the importance of the preservation aud nmendment of trml
Utility of law Latin ......
The 1aW 0F J1IDC] ot iit et ot et et et tee ceereeern et s ceraes oe reees crn vun sosnmanoe sabons snean
Separation of counties—
Juries—New trial oo eeeei o ciiviins vin e ies i s e e et ssesee teecee e 84
Servant. See Master and Servant.
Sewage—
Liability of tenant for..

Bheep—

Returns of convictions UnUer Act.. ... sweeer. oo ceocavere seeeerovene careeearesre o veennee.. 148

Slander— .
Discharge of duty of office.cece vevure Buuis cverrenes cevueeveraes cevsesse crnveesiveesnven veneneees 153

Privileged communication—DMalice ....c.eovunrene
See Libel.

Soldier—
Responsibilities of «ecevevetrinininii s et it i e e e 82

Specific performance—
Doubtful tit]e seerescessersessesonn rooenoens serere sanaen sunvne savnes
Stamps—Effect of want of, on policy ....oves vereiiininne,
See Vendor and Purchaser.

Statute of Limitations. See Division Courts.

Sunday—

Labourer gelling horses on—N0 0ffeNCe toviiiiiiiriir it cevees e e s s v wreee enee 18

Trading on, what constitutes ........... eeret tun s van ees bas so seuesann see srssnenes eesnenes ses 1D
Burety—
See Principal and Surety.

Eurrogate Court—
Fees to Registrars 0f .veeeees vee seosssacs sovesatnnes toses sonnes sonnnse o onss sons seressieesssine 29



200 INDEX

Survey— .
Discrepancy between ground work and plan—Which to govern .........ceeeevvvennenn e, 152
See Assessment.

Taxes— |
Sale of lands for—Form of advertisement for.. ..... ..ccoeee st rrernee serer e aen e oee 40

Language of statute should be used...... ...ce oeeee R TTTPE, cerses mreeeint veeene 43
Redemption of part of lot allowable.......ue i iesriveevis e st en e s e, 183

Assessment of several lots in bulk .oy cvvnnnii it e ere e v cvreneee D9
Covenant in lease to pny— Liability of tenant for sewer conctructed by mumup ality
on default of owner.. FO PPN (3

Claim for by collector to goods soxze«l under ewcuuon—qutrees
When must be paid to entitle elector to vote . e tenreetre tetenne e areens e nenennneenen 17T
See Assessment.
Team—
MeBNINE Of .ouvv verntiinie crerines eeerns et neeres e eae e s s ae e e enaes 101
Temperance Act of 1864— ’
Action against inukeeper under... ... .ooos e e es ers et e e e aen e . 0, 25
Right teo sue before prosecutwn for felouy R SUPPPURE { N7
Death of parties assaulted .....c.e e mveriei it o ne it e e e e e e 9, 26
Requirements of dec‘ftratlon |30 P YRR M5
Who to preside at meeting for receiving votes on by 1aw PO PR SRR 4 i
Meaning of *presiding ” s tereeee et eeeeretessenaaeene tesesaernes eenvees aevaeenes 22 y
Conviction under requirements of e eeeeess eearaneeans sensue see sun ben srases seusne sersreensvenses 60
Tenant—>See Landlord and Tenant.
Trade Marks—
A number only suflicient to ensure protection ... 44
Word ¢ Painkiller”—Injunction—Rights of alien ... ... PR £ 11!
Trade Unions— i
Law 88 £0, CONSIAEred... cooevvres von os vanees suserser sesosesns sosser sanensae srnesetaisaen saee ver U
Trading. See Sunday.
Treason—
Liability of prisener for acts of After ArTest ..ot cnniii i e 121
Trespass—
Liability to imprisonmeit for P2 wovveres cveves sescser e consnser vennse sesses e e e 93, 116
Trial by jury— |
Origin and IMpPOTATICE OF weveee ceeeeressvseeee coses svmnssnnsossnenen s see v, 146, 163 ‘
Trustee— i
Co-Tenants. . e eeen e vea eereeteeees eheee et e et verasete bes seenenrenean ve eas 6
Death of—\ppumtmem of new by court e ehe tee ee tee e e een res eeeesbns ran eeeneenee T8
Vendor and purchaser—
Grant of 1and covered With WALET . +eoeeese teerer eirentertos sevnrens ser van cor ven venennoes creces

Specifiz performance—Misrepresentation ... o
Violence~—

Punishment of Crimes 0f .ii.uevervvuves eescvssensne osnste sonses senmes sisns avsas ses crs eeeenseenns 117
Warranty—
Of right to sell and remove chattel—Hbw far implied  wovevveresieeniinien e e 120

Water—
Navigable, when ............. ettt eee ee berees bosver aveaes seenen vas aes Re ses et aes etu

Right of Crown to gmnt when not navxgable .
Water course-— -

Reservation of right to use, in lease . .. e e 102
Action for cbsiruction of—Damages ....... e 1858
Fouling by manufacture——Nuisance—Preseription .....e..eceecceccoraecns, 183

Will—

TeStamentary CAPACILY ..... vev.veeeeverre covesoneonsaenanssor o snsansssetirneesaniissrnsosoeses 20
Application to sct aside when not made for more than a year after probate . ........ 20
Bequest of ¢ black and white horses”—~What comprised in ..o coiriis renee v 66
Devise in trust for sule for payment of debts~—Purchaser—Proceeds... ....... eevuee 134 !
Instrument cfhveying land after death of grantor—Revocation of...... ... ... . 134
Bequest for illegal purpose and for legal purpose—Effect of ... covee cvvveee. ooes oon 163
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