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annum, in advance.

It cliims the support of Judiees, Lawyers, Officers of Courts.
Munivipal Officers, Coroners, Magistrates. and all concerned
the adminstration of the Law, on the following proonds—

Ist. Iuis (he only Legal Periodiea] publishied in U, Canada.

“nd. Each number containg Leports of caves—many of |
which are not to be found in any vther publication.

3rd. Chamber Decisions are reported expressly for the |
Journal. |‘

4th. Each numbler contains original articles on suljects of ;
professional interest.

5th. Each number countadns articles in plain language for:
the guidance and wivrmation of Division Courts, Clerks, Bai.
Liffs and Suiters, and Reports of cases of interest to all whose |
supprrt i~ claimed. ‘

6th. Ea.h number contains a Repertory of English decided
ca~es an Poiuts of Practice.

Tth. It is the onlv recognized organ of intercommunication
between Liwyers, Officers of Courts, and others concerued in
the administration of law,

&th, It is the only recognized medium of advertising on
subjects of legal iuterest,

9th. It circulates largely in ercry City, 1
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10th. It etchanges with more than fifty cotemporary pe-
riodieals pubhished in Eogland, the United States, Upper aud
Lower Cannda.

11th. Tt has now reached the seventh vear of its existence,
and is steadily increasing the sphere of its usefuluess.

12th. It has advoeeated, and will continue to advocate sound -
and practical imprevements in the law and its administrativp. ;
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there ousiness dhligently attended to hy A Resdent Agent, mithout l
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ADVERTISEMENTS.

NOTICE!

Bookselling, Stationery, Printing, Lithographic,
and Bookbinding Business,
IIRRETOFORH CARRIED ON UNDER TIHIL NAME OF

MACLIEARR & COL,
Wil from tlus date be changed to the style of
W. C. CHEWETT & CO.
17 & 19 KING RTREET FAST,
Torouto.

andnhr, Ju]y 1, 1861,

LAW SCLIOOL
OF THE N

UNIVERSITY OF ALBANY. i

FIHE next Term enmmences on the first Tuesday of Sep-!
vember next  There are three Teans i a year, and any
three ruccessive Terms constitute a Course.

Yor Circulars, address '5
i
I

AMOS DEAN, Albany, N. Y.
Jaune, 1861,

* THE CONSOLIDATED STATUTES.

FPIE Subseribers have great pleasure in stating that they
have been appainted Upper Canada Agents for tie ~ife
of the Cansolidated Statutes, which have now, by proclamation,
becnme Jaw.  Thex have them complete, or in Codes, us de-
tailed benenth, and will be happy to recerve orders. '
The Cunsolidated Statutes of Canala.
* ‘ Upper Canada. .
The Acta relating to the Administration of Justice. U, C.
The Municipal Acts, Upper Canada,
The Acts relating to Renl Extate.
The Aets relating to the Profession of (he Law.
The Acts relating to the Legistration und Navigation of
Vessels.
The Acts relating to Bille of Fxchange.
The Avts relanng to the Criminal Law of Upper Canada
The Militis Acts of Upper Canadn,
W. C. CHEWETT & CO.,
17 & 19 Kine Streer Ewst.

Tarento, Feh. 98, 1861,

A SKETCH OF THE OFFICE OF CONSTABLE.
BY ADAM WILSON ESQUIRE, . C,,

MAYGR OP TUR CiTY 0F TORONTO

+* The Constabtle hath as good an Lorits jo his place. as the Chudf Justice
hathin his *

PRICE ONE DOLLAR.

FPHIS SKETCH, which bas been yprepared more partirn-

l.u’ly for the use of the Police Foree ot Toronto, is, neser-

theless, will adapted for the use of all Constables, Shenfl-,

Baiffs, and other Peace Officers thraughoot the Provines ; and

it will be found to be very usetnl tr the Magistrate, and evea
tu the Lawyer.

W. C. CIIEWETT & co,
Pullichiers, Toronto.

Toronto, 1661.

,l

WORKS BY R. A. HARRISON, Esq.
CHE COMMON LAW PROCEDURE ACT O 1276 The New
Rulew at Court, 8¢ L with Notes ot alt deaded cases. Price,

ERan parts, 4 Ha Cdf, §1U Full Calf

THE COUNTY COURT RULES, with Notes Practical and Ex-
planatory, B1 00,

THE MANUAL OF COSTS IN COU TY COURTS, with Forms
of Taxed Bills in Superior Courts, 50 cents.

THE MUNUCIPAL MANUAL for Upper ¢ anuda, with Notes of
Decided Cases, and o full Analytical Iondex.  Price, $3 Cloth,
&3 50 Half Calt

W. CCCHEWETT & Co., Pubishers, King St Toronta,

STANDING RULES.
( N the subject of Private and Local Bills, adopted

by the Legislative Council and Legislative Assembly,
ord Sexsion, oth Parliament, 20th Victoria, 1857,

1. That all applications for Private and Loeal Bills for
granting to any individual or individuals any exclusine or
peculiar rights or priviteges whatsoever, or for doing any mat-
ter or thing winch in its operativn would affect the rights or
property of other parties, or for making any amendment of a
Lke nature to any former Act,—shall require the fullowing
nutice to be pubhshed, viz-—

In Upper Canada—\ notice inserted in the Official Gazette,

fand 10 one newspaper published in the County, or Uwion of
- Counties, affected, or it there he no paper pablished therein,

then in a newspaser in the next nearest County in which a

newspaper is published.

I Loacer Crvrdu— N\ notice incerted in the Official Gazette,
in the Enghish and French linguages, and in one newspaper
in the English and one newspaper in the French langunge, in
the District affected, or in both lunguagesat there Le but one
paper: oraf there be no paper published therein, then (inbuth
Janguages) in the Official Gazette, and in a paper publisbed in

“an adjoimng District,

Such notices #hall be continued in each case for a period of
at least two months during the interval of time between the
cloce of the next preceding Session and the presentation of the
Petition.

2. That lefore any Petition praying for leave to bring in a
Private Bill for the erectivn of a Toll Bridge, is presented to
this Houve, the person or persens purposing to petition for
such Bk, shall, wpon giving the notice preseribed Ly the pre-
ceding Rule, also, at the same time, and in the same manner,
gite a notice in wniting, stating the rates which they intend to
usk, the extent of the privilege, ihe heyght of the arches, the in-
terval between the abatmentsor piers for the passage of rafts
and veseels, and mentiomng also whether they intend toerect a
draw-bridge or not, and the dimensions of such draw-brudge.

3. That the Fee payable on the second reading of and Pri-
vate or Loeal Bill, shall Le paid only in the House in which
such Bill originates, but the disbursements fur printing such
Bull shall Le paid in each House.

4. That it thall Le the duty of parties seeking the interfe-
rence of the Legislature in any private or local matier, to tile
with the Clerk of each Iouse the evidence of their having
complied with the Rules and Standing Orders therent ; and
that n default of such proof being so furnished as aforesaid,
it +hall be comperer t ta the Clerk to report in regard ta such
matter, * that the Rules and Standing Orders have rot been
comphied with.”

That the foregoing Hules be published in hoth Ianguages in
the Official Gazette, over the signatare of the Clerk ot each
Huouse, wechly, during ~ach recess of Parliament.

J. F. TAYLOR, Cik. Leg. Council.

10-tf. Wy, B. LINDSAY, Clk. Assembly.



UPPER CANADA LAW JOURNAL.

Tae UpPER CANADA Law JovrNiL.—This well conducted publication,
we are glad to learn, has proved eminently successful. 1ts contents must
prove of great value to the profession in Canada, and will prove interest-
lllgiéoin the United States.—American Railway Review, September 20th,

TrHE UpPER CANADA LAW JourNaL—This uscful publication for Sep-
tember is before us. We heartily recommend it as a very useful Journal,
not only to members of the legal profession, but also to Magistrates, Bail-
iffs, &c., and in fact every person who wishes to keep himself posted in
law matters. It has been recommended not only by the highest legal
authorities in this Province, but also in the United States and ¥ngland.
The present number is replete with useful information.— Welland lte-
porter, September 20th, 1860,

UpPER CANADA LW JOURNAL—We have received the April number of
this excellent publication, which is a credit to the publishers aud the
Province. Among a great variety ofarticles of interest, we especially
note two, one on a series on the Constitutional llistory of Canada, the
other upon a decision declaring the right of persons not parties to suitgto
search the books of the Clerks of Courts for judgments. The question
arose ont of a request of the Secretary of the Mercantile Protection
Association.—Montreal Gazette, April, 25th.

THE UPpER CANADA LAw JoURNAL, for May. Messrs. Maclear & Co.,
King Street, Toronto.—In addition to interesting reports of cases recently
tried in the several Law Courts, and a variety of other important matter,
this number contains well-written original articles on Municipal Law Le-
form ; responsibilities and duties of School Trustees and Tcachers; and a
continuation of a Historical Sketch of the Constitution, Laws and Legal
Tribunals of Canada.—Thorold Gazzette, May 19th, 1859.

UpPER CANADA Law JoURNAL—The March number of this very useful
and interesting Journal has been received. We think that the articles
found in its pages are equal in ability to any found in kindred periodicals
either in England or America. Messrs. Ardagh & Harrison deserve the
greatest credit for the manner in which the editorial work is performed.
‘We hope their enterprise may be a8 profitable as it is creditable.— Hastings
Chronide, May, 16th 1859.

The Upper Canada Law Journal. Maclear & Co., Toronte. This well
conducted publication, we are glad to learn, has proved eminently suc-
cessful. Its contents must prove of great value to the Profession in Ca-
nada, and will prove interesting in the United States.—Legal Intelligen-
cer, Philadelphia, August 6, 1858.

Upper Canada Law Journal.—We have received the first number of
the fifth volume of this highly useful Journal, published by Maclear &
Co., of Toronto, and edited by the talented Robert A. Harrison, ksq.,
B.C.L., author of the Common Law Procedure Act, which has obtained
classitication along with the celebrated compilers of England and is pre-
ferred by the professionals at home to all others.

There is no magistrate, municipal officer, or private gentlemen, whose
profession or education wishos tho law to be well adwministered, should
Ve without it. There are knotty points defined with a simplicity that the
most ordinary minds can understand, and the literary gentleman will
find in its pages, a history of the constitution and laws of Canada, from
the assumption of British authority. Subscription, $1.00 a year, and for
the amount of labour and erudition bestowed upon it, it is worth double
the amount.— Victoria Herald, January 19, 1859.

The Law Journal of Upper Canada for January. By Messrs. ARDAGH
and HArrisoN. Maclear & Co., Toronto, $1 00 a year cash.

This is one of the best and most successful publications of the day in
Canada, and its success prompts the editors to greater exertion. For in-
stance they promise during the present volume to devote a larger portion
of their attention to Municipal Law, at the same time not neglecting the
interests of their general subscribers.—British Whig, January 18, 1859.

The Upper Cunada Law Journal, for January. Maclear & Co., King
Street East, Toronto.

This is the first number of the Fifth Volume: and the publishers an-
nounce that the terms on which the paper has been furnished to sub-
scribers, will remain unchanged,—viz., $4 00 per annum, if paid before
the issue of the sfarch number, and $5 00 if afterwards. Of the utility of
the Law Journal, and the ablility with which it is conducted, ample
testimony has been afforded by the Bar and the Press of this Province;
g0 it is unnecessary for us to sry much in the way of urging its claims
upon the liberal patrongge of the Canadain public.—Thorald Gazetle,
January 27, 1859.

Tug UpPER CANADA LAW JOURNAL AND LoCAL COURTS’ GAZETTE, is the
name of an excellent. monthly publication, from the establishment of
Maclear & Co., Toronto.—-It is conducted by W. D. Ardagh, and R. A.
Harrison, B. C. L., Barrister at Law.—Price $4 per annum.— Oshawa Vin-
dicator, October 13th., 1858.

LAW JOURNAL, for November has arrived, and we have with pleasure
ita invaluable contents. In our humble opinion, the publication of this
Journal is an inestimable boon to the le%nl profession. We are notaware
of the extent of its circulation in Brantford ; it should be taken, however
by every member of the Bar, in town, as well every Majistrate and Muni-
cipal Officer.  or would politicians find it unprofitable, to pursue its
highly jnstr. ive pages. This journal is admitted by Trans-Atlantic
uwr{hﬁog \:'lli‘e mos)tl:bly conut;ucted I‘g:nr;m]fof the profession in Amer-

8 shers have our sincere s for —
Brant Herald, Nov. 16th., 1858. the present number

The Law Journal is beautifully printed on excellent paper, and, in
deed, equals in its typographical appearance, the legal record published
in the metropolis of the United Kingdom. $4a yearisa very inconsi-
derable sum for so much valuable information as the Law Journal con-
tains,—Port Hope Atlas.

TUppER CaNADA LAW JoURNAL, Maclear & Co., Toronto, January.—We
have so frequently spoken in the highest terms of the merits of the above
periodical, that it is scarcely necessary for us to do anything more than
acknowledge the receipt of the last number. It is almost as essential to
Municipal officers and Magistrates as it is to Lawyers.—Stratford Exam-
tner, 4th May, 1859.

THE UpPER CANADA LAW JOURKAL for March. By W. D. Ardagh and
Robt. A. Harrison, Barristers at Law. Maclear & Co., Toronto. $i a
year cash.—Above we have joined together for a single notice, the most
useful periodical that any country can produce, and happy are we to add,
that it appears to be well and deservedly patronised. We have so repeat-
edly alluded to its merits, that the reader will readily excuse any longer
make-mention.— Wiag, May, 152 1859.

Tue UpPER CANADA LAW JOURNAL, and Local Courts Gazetle.

The August number of this sterling publication has been at hand sev-
eral days. It opens with a well written original paper on “Law. Equity
and Justice,” which considers the questions so frequently asked by those
who have been, as they think, victimized in a legal controversy:—*“Is
Law not Equity? Is Equity not Law?” Liability of Corporations, and
Liability of Steamboat Proprietors, are next in order, and will be found
worth a careful persual. A “ Historical Sketch of the Constitution, Laws
and Legal Tribunals of Canada,” is continued from the July number; it
is compiled with care, and should be read by every young Canadian.

The correspondence departmen®is very full this month. There are
letters from several Division Court Clerks, asking the opinions of the Ed-
itors on points of law with which it is important every clerk should be
familiar. There are communications too from Justices of the Peace, ask-
ing information upon a great variety of subjects. All questions are an-
swered by the Editors; and a glance at this department must be sufficient
to satisfy every Clerk, Justice of the Peace, Bailiff or Constable that inno
way can they invest $4 with so much advantage to themselves, asin paying
that amount as a year’s subscription to the Law Journal. The report of
the case, “ Regina v. Cummings,” by Robert A. Harrison, Esq., decided in
the Court of Krror and Appeal, is very full, and of course will receive the
careful attention of the profession. 'Ihe Reports of Law Courts add great-
1y to the value of the publication.

Tne UPPER CANADA LAW JOURNAL, &C.

We are indebted to the publishers of this interesting law poriodical for
the numbers till this sale of the present volume, (Vol. 4.) commencing
with January last. Its pages have been looked over by us with much
interest, It is the only legal periodical published in Upper Canada,
and is conducted with great ability. Each number contains elaborite
original articles on professional subjects, mainly of importanec to the
bar of Canada, but also entertaining to that of the United States— com-
munications on mooted points and replies thereto, serial instructions
to and other d decisi ot the Division
and other Courts of Canada. We welcome it as an excellent exchange.—
1 he Pittsburgh Legal Journal, Sept. 4th, 1858.

Tar LAW JoURNAL, for February, has been Iying on our table for some
time. As usual, it is full of valuable information. We are glad to find
that the circulation of this very ably conducted publication is on the in-
crease—that it is now found in every Barrister,s office of note, in the
hands of Division Court Clerks, Sheriffs and Bailiffs.—Hope Guide, March
9th 1859.

Tue UrpER CaNADA LAW JourNaL for July. Maclear & Co., Toronto. $4
a year.—To this useful publication the public are indebted for the only
reliable law intelligence. For instance, after all the Toronto newspasers
have given a garbled account of the legal proceedings in the case of Moses
R. Cummings, out comes the Law Journal and speaks the truth, viz:
that the Court of Appeal has ordered a aew Trial, the prisoner remaining
in custody.—British Whig, July 6, 1858.

TaE UPPER CANADA LAW JOURNAL. Toronto: Maclear & Co.—The July
number of this valuable journal has 1eached us. As it is the only publi-
cation of the kind in the Province, it ought'to have an extensive circula-
tion, and should be in the hands of all business as well as professional
men. The price of subscription is four dollars' & year in advance.—Spec-
tator, July 7, 1858.

Upper Canada Law Journal—This highly interesting and useful jour-
nal for June has been received. It containsa vast amount ofinformation.
The articles on “The work of Legislation,” ¢ Law Reforms of the Session,”
« Historical 8ketch of the Constitution, Laws and Legal Tribunals of Can-
ada,” are well worthy of a careful persual. This work should be found
in the office of every merchant and trader in the Province, being, in our
opinion, of quite as much use to the merchant as the lawyer.—Hamillon
Spectator.—June 8, 1858,

U. C. Law Journal, August, 1858: Toronto Maclear & Co.

This valuable law serial still maintains its high position. 'We hope its
circulation is increasing. Kvery Magistrate should patronize it. We are
happy to learn from the number beforeus that Mr. Harrison’s ““Common
Law Procedure Acts” is highly spoken of by the English Jurist, a legal
authority of considerable weight. He says it is “ almost as useful to the
English as to the Canadian Lawyer, and is not only the most recent, but
by far the most complete edition which we (Jurist) have seen of these im-
portant acts of parliament.”—Cobourg Star, August 11th, 1858.

UPPER CANADA LAW JOURNAL—The August number of the Upper Can-
ada Law Journal and Local Courts Gazelte, has just come to hand. _Like
1ts predecessors, it maintains its high standing as a periodical which should
be studied by every Upper Canadian Law Student; and carefully reaqd,
and referred to, by every intelligent Canadian who would become ac-
quainted with the laws of his adopted country, and see how these laws
;;«;h adlrgblgistered in her courts of Justice.—Stratford Eza miner, August

N .
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1. BUNDAY ... ... Lith Surday after Trinity.
3. ounday . .. Puper Duy, QU Last duy fur notice of trin in County Court.
T Tuesduy.......... Papor Day. C#. Chuncery hxum, Term Tor nt comume tices.

Last day for motiew 1ur Sasdwich sud W hitby.
4 Wednenday ..... Prpor lh)’. Q.B. l!
Da

S Thureday ....... y C.0.

7 Batursy . ... Tinity term ends.

8 HUVDAY 10th Nundiey oty Trinity.
10. Tussday ......... Last day fur notice for Chancery Exsmination, Chatham and

Unhwurg.  Quarier Somduus and Cuanty Court alitings o
each County.

15, BUNDAY ....... 1Mk Sunday afier Tynity.

17. Tuseday ......... Chaacory Examin, Termn Sasdwich aud Whithy, commencer.
Lunt day fir potice e Lasndon ann lelierdie.

Last duy tor servicn of Wit fur Toronto

22 BUNDAY . . ... 1TIA Narday after Trimty.

2. Tawdey Chiawor y Exawin. Terw. Chatham and Cobourg enmmences.
l.utd .l‘:y flor outice fur Cbaucery hxania. Term, Brantford
an ugston

27. Friday ........... Last duy to declare for Toroato

. BUNDAY ........ 184 Sumday ofter Trinvy,

B

IMPORTANT DBUSINESS NUTICE.

Persons indelited Cothe Propristors of this Jeurnal ave vequested ti. remember thot
&l our past dur accrunts hove beer placed 1 the haneds of Mo ssrs. Pattom & Asdugh,
,:auﬂmza. Burvee, Jor colleton ; und thut only a promgt remutance Lo them wnls

e Cuals.

& wah great reluctances that the Proprastor s hace adopted this cours ; tul they
&ave lorn compelied &1 do 00 W order (0 enuule them & moet thewr curremt espenses
winch are very heury.

Now tha thr us-fulness of the Joxrnal it sn genevally admatted 1l swould ned be un-
qu "t;e '{’nﬁm:‘m mn‘l therrs of the (Yurls weni'd ncrad 2 o

rvasoneble tn expect
to be swed for thar swbsoriptune.

Gberul suppurt, irek

g
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CERTIFICATE FOR FULL COSTS.

It is by section 328 of the Common Law Procedure Act
enacted, that ¢ In case a suit of the pruper competence of
a county court be brought io cither of the superior courts
of common law, or in case a suit of the proper competence
of a division court be brought in either of such superior
courts, or in a county court, the defendant shall be liable
to county court coats, or to division court costs only (as the
case may be), unless the judge who presides at the trial ot
the cause certifies in open court, immediately after the
verdict has been recorded, that it is a fit cause to be with-
drawn from the county court or division court (as the case
may be), and if the judze does pot so certify, so much of
the defendant’s costs, taxed as between attorney and client,
as cxceed the taxable costs of defence that would have been
incurred in the county court or division court shall, in
entering judgment, be set off and allowed by the taxing
officer against the plaintifi's county court or division court
costs to be taxed, and if the amount of costs so set off
excced the amount of the pliintiff's verdict and taxable
costs, the defendant sball be entitled to execution for the

excess.”’

We propose to wake some rewarks va this enactment.
Though not obscure in its terms, it is in some places mis-
ixamined by the light of adjudged coscs we
shull sce that its meaniug is tbroughout ressonubly clear.

underrtood.

The superior courts of common law have an inherent
jurisdiction over all causes, be they great or small. By
the statute of Gloucester, damages, whether grest or smull,
carry costs.  The Legistature has appointed inferior courts
fur the trial and determination of swaller causes. Where-
fure it is ouly proper that the time of superivr courts rhould
not be occupied in the trial of causes which can be mure
conveniently, cheaply and expeditivusly determined in the
inferior tribunals. It is, however, not only necessary to
declare thut such causes ought to be tried in the proper
tribunal, but thot the party carrying thew to another
court shall be punished, and to declare also the wode of
punichment.

It is the design of the Legislature to effect, by the en-
actneut under consideration in specific terms, thut which
we have in general terns mentioned.

The subject of the enactment is  a sait of the proper
competence of a county court, or of the proper competence
of a division court.”” It is not our purpose here to explain
what suits are of the proper compctence of the courts
indicuted. We refer the reader to Consol. Stat U.C., esp.
15, sces. 16, 17, and Consol. Stat. U. C., cap 19, sec. 55,
which are the general esactments on the subject. 1f
such a suit be brought in either of the superior courts of
common law or in a county court, as the case may be, the
defendant shall be liable to the costs of the inferior court
only, unless the judge who presides at the trial of the
cause certifies in open court, immediately after the verdict
has been recorded, that it is a fit cause to be withdrawn
from the inferior court and brought in the superior or
county court.

The rule laid dowan is to take effect in all the cases speci-
fied, unless the judge, in his discretion, certify in the manuer
prescribed. The amount of the verdict in each caseis prima
facieagainst plaintiff’s right to full costs. The burden is cast
upon him to make out a proper case for a certificate. The
verdict without the certificate (if the subject matter of the
suit be of the proper competence of the jnferior court) is,
under the statute, conclusive against plaiotiff’s right to full
costs. (See Gardner v. Stoddard, Dra. Rep. 101 ; King
v. Such, 5U. C., 0. S., 81; Washbura v. Longley, 6 U.
C., 0.8.,217; Hindsv. Denison, 1 U. C. Ch. R., 194
Hamilton v. Clarke, 2 U. C. Pra. R. 189.

Some persons—relying upon English cases, which are not
always applicable — suppose that the amcunt of the ver-
dict is conclusive o as to prevent the giving of & certificate.
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There can be na greuter wistake. 8u to read our enact-
ment would be to maks it sbeurd end incousistent. 1f a
pluintiff, in good fuith and ou prububle grouuds, scek to
re.over sn amount beyond that which the jury award hiw,
he has & right to the exercise in his fuvor of the discretivoary
power vested in the judge. The object of the ensctment is
ot to inflict injustice, but to punish wilful contravention.
Wherever it appears to the satisfuction of the judge thst
the plaintiff did sincerely urge, and upon reusonable
grounds, a demond for a debt or dumages greater than
could be recovered in the inferior court, although the jury
may have given a verdict fur a sum withia the jurisdiction
of the inferior court as to amount, it is usual fur the judyge
to certify, Where there is no precise computation to be
forwed on the evidence, and where the evidence wouid have
wartunted a verdict beyond the mark as well os below, it
wouid be hard indeed that the plaintiff should be compelled,
at the peril of lusing his costs, 1o relinquish a Jurge portivn
of what he may fuirly claim, lest the jury, preferring tho tes-
timony of one witness to another, or forwing an arbitrary
estimate of their own, way bring bis verdict within the
lower jurisdictivn. 'The Legislature sever intended to
work such hardship. Su to cunstrue the act is to convert
a remedial wousure into one of oppression.

Tuke a case for example: 2 plaintiff suest, recover damage,
in trespass fur a horse taken from him, and haviog given
£60 for the horee, snd houvestly valuing him at that price
brings bis action in 8 county court. The jury, upon contrs-
dictory evidence an to value, or from lenity to the defendunt,
chuse to give him only $40. Would it not be hard that he
should luse his coats, when if the jury had chusen to value
the horse one shilling higher it would have shewe him to
have resorted to the proper tribunal; and whea the valua-
tion of the horse at $60 might have been more consistent
with the evidence thaa the valuntiou at $407 The verdict
of $10 may be correct; plaintiff, rather thao have further
litigation, may be satisfied with ic; but to refuse him a
certificate fur costs woald be, in all probability, as we shali
hereafter show, to deprive himn of every farthing of his
verdict.

Take another case. A builder brings bis action upon
an agreement for a specified price which would entitde bim
to $120. He proves the agreement and the work done
under it, and thus wmakes out a case which he could net,
without abandaning the excess, have proved in a division
court. Having, therefore, nccessarily brought his aetion
in a higber court, it may happen that defendant culls a
witoess to declsre his opinion that the work is ill dove or
the materials bad, and then make out a cluim to a reduc-
tion in the value. The plintiff's witnesses swear the
contrary.  The matter is left t the determination of the
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jury.  Upon evidence which would warrunt s deterine-
tivn either way they think fit to reduce the price, and give
a verdict for $80. OQught it to fullow in such a case that
the plaintiff must lose his costs, becouse he did not forenee
thue the defendant would produce such witnesscs, and thaut
the jury would believe them in preference to his own? It
way in truth bo rather hard that the decision should be
sgainst him upon the point of damages; but to say thut he
should be prohibited from sdvancisg bis claim snd pro.
ducing hia witnesses would be hsrd indeed; and yet it
wust be so, if the judge in the cuse supposed should refuse
s certificate for county court costs !

1t seems rensonuble that the plaintiff should lose his costs
only where there is good remson to suppose that he pro-
cceded unnceessarily in the higher court for a demand
which he wight huve recovered in the lower jurisdiction.
The cnactwient, we repeat, is directed agaiost cases of wil-
ful coatravention, nut cases of mccidental verdiets. The
very power to certify is graated by the Legislatare for the
protection of the plintiff who, in good faith aod with
reasonable grounds of success, enters a demand for more
than he recovers. We can well understand why a phintiff
suing in a county court upon a promissory pote fur $30,
shoald be deprived of his costs, but fail to see any analagy
betwee., such & case and the cases of the nature above
sapposed. (See rewarks of Rubinsen, C. J., in Stratford
v. Sherwood, § U. C., O 8., 160.)

1o some cases rules have been laid dowa for the exercise
of the discretivnary power to certify. 1f a debt exceeding
the jurisdiction {as to awoust) of a county or division court
is reduced below that awount before action brought, it is
usua} to refuse a certificate : {Donnelly v. Gibson, 5 U.C,,
0. 8, 704.) But if the proof of the psyments involve
watters of difficult investigation, or if made after action
brought, it is asual for the judge to sct the matter right by
grapting hia certificate : (Mrarns v. Gilbertson, 6 U. C,
O. 8., 573 ; Turner v. Berry, b BEx., 838; Kilburn v.
Walluce, 3 U. C., 0. 8., 17.) 8o if the jurisdiction of
the inferior court be doubtful, (Faher et alv. The City
of Kingston, 4+ U. C. Q. B,, 213), or there be no judge to
preside over the court, {(Jennings v. Dingman, T. T., 405
Vie., M.S,, R. & 13. Dig.,Costs, 1 12 13; Willisv. Merriton,
10., Costa, 1 U (14), or a judge who is a party to the
cause, (Junes et al v. Wing, 3U. C,, 0. 8, 36; Holland
v. Vincent, 20 L. & Eq., 470), or, as to Divisiva Courts,
if it be necessary to issue & commission to cxamive wit-
nesses (Comstock v. Leary, 8 U. C. L.J. 13). But it
would scem that it is not of itself a ground for a certificate
that defendunt's set-off could not be tried ia the inferior
court, or involved difficult matters of investigation (Goud-
erham v. Chiteer, 5 U. C,, 0. 8,, 483.)
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The exercise of discretion cannot be reviewed by the
court. All that the court can do is to inrquire whether the
caac was o proper vue for the esercise of discretive.  (See
Barkerv. Hollier,8 M. 8 W. 513 ; Shuttlewvrth v.Cocker,
1M &G 829)

not baving been commenced in the county court, { Cameron
v. Complell 11 U. C. Q. B. 159).

Where & cert ficate is necessary and ne certificate granted,
the act is express that * the defendant shall be liable to
county court costs or division court costs only (a8 the

It is provided that the certificate shall be given ** imme- ! case may be), and that “so much of the defendant’s costs

diately after the verdict has been recorded.” Ry this is
meant * within a reasonable time :” (luge v. Pearce, 8
M. & W, 677.) Whether the judge may certify after
aoother trinl hus been commenced hus not yet, we believe,
reeeived judicial determioation @ (Marshall oo Costs, 18 )
Clearly it is too late after other causes have not only been
commenced but tried: (MeKeev. Jriine, 1 U. C. Q. H,
160.) e may, however, certify on the same duy, and
before the trial of another cause, votwithstanding an
adjournment of the court, ( Thompuar v. Gibson, 8 M. & W,
287), 20d even after the jury in the vext succeeding cause
bave been partially sworn : (Nelmes v. flyes, 2 Dowl ,
N. 8, 350.) DBut he caonot certify after the lapse
of several days: (Gilletv. Green, 7M. & W.,847) LIt
bas been held that the judge has power to examiue
witnesses for the purpose of satisfying his mind as to the
propriety of granting the certificate: (Hundeock v.
Bethune, 2 U. C. Q. B., 336.)

The certificate when granted should be to the effeet that the
cause is ‘* a fit cause to be withdrawa from the county comt
or division court (2s the case may be) aod brought in the
the superior court or a county court (as the case may be).”
The word « withdrawn’” cannot be taken literally. It must
mean “ not instituted” as if enacted that ““the cause is a
fit cause to have been instituted in the superior court.”
(Fer Macaulay J., in Gardrer v. Stoddurd, Dra. Rep.
102 ) The word * withdrawa" is scarcely appropriate. The
intention would perhups have been better expressed by the
word “withbeld” than “withdrawn’ for that is the real mean-
ing of the word as used in the enactment. (Ib. per Robinson
C.J) :

The judge is to certify not only that the cause was
a it one to be * withdrawn” from the couoty or division
eourt, but ‘brought” in the superior or county court
By this is meant, that unless the judge of the superior or
county court (as the case may be) in which the cause has been
tried shall certify that the cause was properly commenced in
the court in which commenced, the defeadant shall caly be
linble to the inferior court costs. It is not intended to
enable the judge to give the costs of the intermediste court
where the cause has been improperly broughtin the highest
court Thus, where a cause had been improperly brought
in a superior court and a verdict readered fur an amount
with in the division court jurisdiction, it was beld that the
judge had no power to order county court costs, the suit

taxed as between attorney and client a8 exceed the tazable
costs of defence which would have been incurred in the
county eourt or divisien court, shall in entering judgwnent
be set-off and allowed by the taxing officer agrainat the pluin.
tif"s county court or division court eosts.”” The excess of
costs to which defendant by the improper proceeding of
plaintiff is subjected, is thus made the subject of set-cff,
but 8o far as we have quoted a sct-off only against the
plaintiff’s county court or division court costs;” but ths
section proceeds, ** and if the amount so set off exceeds the
amount of the plaintiff's verdict and taxable costs, the de-
fendant shsll be entitled to ecxecntion for the excess.”
Tt will be observed that no express provision is made for
those cases in which it may happen, that the excess of costs
of defence exceeds the plaintifi's taxed costs sguiost the
defendant, and yet does not also exceed the whole amouny
of his verdict. Still the intention is palpable. It is that
the defeadants should reeeive from the plaintiff any excess
above his costs, whether such excess shall cover a part or the
whole of the plaintifi’s verdict or more. (Cameronv. Camg-
bell 1 U. C. Prac. R. 170. 1b. 12 U. C. Q. B. 159.)

TRINITY TERM, 1861.

'The following geotlemen, having passed the necessary
examination, were on the first day of Term called to the
degree of Barrister-at-Law :—

George Hemings, Toronto; John Micheel Tierney,
Looden; William Ralph Meredith, London; William
Stephens Senkler, Brockville ; Warren Rock, Wellaad;
Alexander Robert Morris, Kingston; William Nicholua
Miller, Galt: William Douglass, Chatham ; Nicholas Moa-
sarrat, London ; George Edward Moore, London; Peter
O'Reilly, jr., Kingston; William Pryor Atkieson, St
Catharines: Edmusd Jobn Hooper, Kingston; Heory
Robertson, Barrie; William Oliver Meade Kirg, Londoen;
F. A. Stayner, Torouto; William Fuller Alves Boys,
Barrie.

EDWIN JAMES,
We observe by our Exchanges that this well known but
vow much disgraced English barrister is in New York.

MR HARRISON'S DIGEST.
Mr. Harrison’s Digest having been at length completed
by the Editor, is now in the haude of the Publisher, H. Row-
sell, and its publication is being rapidly pushed forward.
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JUDGMENTS IN ERROR AND APPEAL.
On Thuraday, 23rd Augnst, the Court of Error and Appal met
for the delivery of Judgments.

The following Members of the Court were present : —Rohinxos,
€. J.; Draper, C. J.; Burns, J.; Esten, V. C.; 8pragge, V. C.;
Ricbards, J.; Hagarty, J.

The following is a list of oases in which judgments were
delivered : —

Topping, oppellant, and Joseph, vespordent—This was an appeal
by Topping, one of several defendants, agninst & decree of the
Court of Chancery. The question involved was one of marshalliog
assets. Rosinzon, C J.—Appeal ought to be dixmissed without
costs. Daarxz, C. J.—Appeal owght to be dismissed on terms
mentioned by thy Chief Jastice. Brrss, J., of sawe opiniva.
Sezagox, V. C.—Appeal ought to be afirmed. RicEarps, J.,
eoncurred with Buasxs, J. Haeanry, J.—Appeal ought to be
dismissed. Per Cur.—Bill dismissed as sgainst Topping, witheut
sosts.

Robertaon et al., appellants, Moffatt, respondent.—This was an
sppeal frum & decision of the Court of Queen's Bench. The action
was brought by respondens against the apellants as the respective
maker and indorser of a promissory mote. The plea was »
joint one. One of the defendants proposed to call the other as a
witoess, but his evidence was rejected. Oum an spplication for a

On Monday, 9th September, the Court met and delivered judg-
ment in Noston, appellant, Smuih, deferdunt —An action for dower.
The question ruised wnas as to right of widow to dower when deed
aod mortgage made same day. Held (hnt widow was eatitled to
recover,

Smith & Henderson, sppellants, Greaves, respondent. — Stando
over.

FALL CIRCUITS.

EASTERN CIRCUIT.
The Hon. Mr. JUSTICE Mc¢LEAN.

Brockville..............
Perth, .

vervesore Toerday, o..coveeee oo 18t October.

sers veeveeses TUPBAAY. ccviemeieers  Bth October.

MIAWA....conuree cennnnen. coreen Tuerd y, .... «.. 16th October.
L'Orignal .. .ccoee cuneens . esee. Thorsday, .ceueeeee 24th October.
CorBWall veevevves veeneenns soesee Tuesdny, weeeenn. weow 20th October.

MIDLAND CIRCUIT.
The Hos. Mr. JUSTICE RICHARDS.

mew trial, the Queeu’s Beuch held thay the rej of evid
was improper and that a new trial should be grunted. So, per
Drarss, C. J., Srracor, V. €., and Haoamy, J., concdrred. /[er
Cur.—Judgment reversed without costs, and new trial ordered.

Corporation of the Toun of Dundas, appellants, Great Western
Rui woy C(ompany, respondenta.~—Thiy was also au appeal from
Queen's Bench. Duarex. C J.--Appeal rhould be diswisved with
costs. Esres, V. €, concerred. Brmacex, V. C., econcurred.
Rosixson, U J., coneurred. Fer Cur.—Judgwent afirmed, and
appeal dismisved with costs.

Macdougall, appellant, McCoy, respondent.
dismissed with costs.

Mountjoy, appellant, and The Queen, rerpondent.—This was an
appeal from & pro forma judgment of Queen’s Bench. The ques-
tion raised was as to the width of East North Street where it
passes the Charch Block in London. According to devision of
Queen's Beneb, in conformity with that of Common Pleas, East
North Street should at the point indicated be 120 feet wide. De-
fendant, cuntending that East North Street should be only 100 feet
wide, appesled. Rosixson, C. J.—Appesal .ust be dismissed.
Daaren, C.J.—Appeal ought to be dizmissed. Per Cur.—Appesl
dismissed. Haoanry, J., disscentiente.

Per Cur.—Appeal

Quinlan, appellant, Gordon et al., respondents.—This was an
sppeal from Court of Chaucery. A loan oo mortgage had been
made after 18 Vic. ¢. 80, and befure 22 Vie, c. 85. Tbhe question
was whether spellant, haviog taken unotes for escess of interest
beyond 8 per cent. and been paid same, wus entitled to enforce
payment of bis mortgsge eecurity with 6 per cent. interest, or
whether the excess should go in reduction of principal. The
Court of Chancery held the sffirmative. Plaintiff appealed.
Rominson, C. J.—appeal allowed Esrtzw, V. C., delivered no
judgment. Spxagan, V. C, dissentiente.—Appoal ought to be
dismissed. Per Cur.—Appeal allowed.

L 17 11103 2y MondRy, «.cocovns veeee S0th September,
Peterborongh ....c.... eoeceee Monday, ... weee  Tth October.
Coboorg ..ccceuee cuene ... Friday, .. .. 11th October.
Betleville ... «. Monday, ... e 215t October,
Pieton. .cceueer v ieeiinnansen Wednesdny, . ......... 80th October.
Kingston .....coeeveevevece veene Moudsy,..cc.cce.ereee  4th November.

TIOME CIRCUIT.
Tbhe Hon. Mr. JUSTICE HAGARTY.

Owen’s Sounil...... erere iasene Taesday,..... «.coeee 1st October.
Milton ... ceoivvoee ceerer veen . MoadaY,m cccoee oeoe  Tth Oetober.
NIBEATA ceeuriniecoerrrrnnsaanse Mondayyeeee ooveees « 14th O toher.
Welland .....oeee eenvvenn vueene ToesdRY, w.eeveevenee . 22ud Uctuber.
Barrie...... ... 28th October.
Hamilton.....ceeevenee venavnene 4th Novcmber.
UXFORD CIRCUIT.
The Hon. Mr. JUSTICE BURNS.
Tuesday,....ccm ... 1st October.

« 9th October.
.. 14th Octoher.
.. 218t October.

Monday, ..
Mounday, ...

Monday, ..... coem... 28th October.
Berlin.......... esrennitaesneses Monday, cccevernenee 41h November.
Monday, «...covennnnes 11th November.

WESTERN CIRCUIT.
The Hon. SIR J. B. ROBINSON, Barr., Caizr Justics.

Goderich.. .....cceou. evennero.. Tuesdny,.oeeeewe ooeee st October,

. Taesdny,-.cccem veeee 8th O-tober.
8t. Thomas....cccevverreneesee MORABY, corcinnnes « 14th October.
Loadon.......c.cceuen teeee sease. « Priday, aeoeiei o . 18th October.
Chutham...... ..« Mounday, ... .. 4th November.
Sandwich ....cooee irerenieeeee Monday, ..... ..«... 11th November.

TJRONTO AND COUNTIXS OF YORK AND FEEL.
The Hon. CHLEF JUSTICE DRAPER.

County of the City of Toronto,e......... Mouday, 80th September.
United Counties of York and Peel...... Monday, 14th October.
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ARTICLED CLERKS' EXAMINATION,.

SMITI'S MERCANTILE LAW.

1. Will the discharge of an jadorser of a bill or uote discharge
any otber, and if 80, what parties to the instrument? Give your
reasons.

2. When & forged cheque is paid by a banker, has the banker
any remedy against bis customer, whose signature hus been
forged ! Ias there any exception to this rule?

8. tow fur is an auctioneer the agent of the vendor and vendee
respeotively, so as 1o make a contract binding within the Statute
of Frauds, and what, if any, «{iffevence does the fact of the
suctioneer suing the pwrchuser in his owa name, make in this
respect.

8. What is the distinction hetween the common law liability of
& carrier of passengers aud goods.

WILLIANS ON REAL PROPERTY.

1. Distinguish between executory interests and contingent
remainders, and give examples of each.

2. In what manoer can executory intereats be created ?

8. What is meant by ** terant by the courtesy 1"

4. Btate the rule in Shelly’s case.

§. What are tho rights of aliens with respeot to the ownership
of real property ?

6 What is meant by an *‘ equitable estate in fee simple !

STORY'S EQUITY JURISPRUDENCE.

1. Distinguish between *‘mistuke and *¢ accident” and give
examples of each.

2. Under what circumstance will & verbal contract as to lands
be enforced in equity 1

8. Menuon sowe matters in which the courts of law and of
equity bave concurrent jurisdiction.

4. Explain the maxim that equity follows the law.,

5. What is meant by constructive fraud? How far is fraud of
this nature affected by Provincial Statute.

BLACKSTONE'S COMMENTARIES, VOL 1.
1. What are the common law duties of a coroner, and what
additional duty has the Stat ute Jaw of Canads imposed on coroners
2 What is meant by rights of persons, as distinguished from
rights of things ; and what is the distinction between absolate and
relative rights of perscos t
8. In what light is marrisge considered by the law of England ?

STATUTES AND PRACTICE.

1. Where provisious of the Consolidated Statutes differ in effect
from the statutes for which they are substituted, which provisions
are to prevail !

2. Io what, if any, cases can & writ of replevin issue without an
order of a judge? :

8. What is the rule with regard to costs of sn issue found for
*he plaintiff, upon which judgment is arrested ?

p—— ——

4. What is the proper mode of enforcing the sttendance ¢f wit-
nesses belore an arbitrator, when the submission bas beea made s
rule of court ?

5. When vome instalments only of the mortgage money are due,
can a foreclosure suit be instituted ?

6. By what process can subsequent incumbrancers obtain s
decree fur sale when a prior incumbrancer prays for & decree of
foreclosurs ?

7. By what process is & guardian ad litem appolinted ?
| 8. Howisa decree registered.

EXAMINATION FOR CALL.

WILLIAMS ON REAL PROPERTY.

1. What are 1he principal interests of & personal nature arising
out of real ectate?

2. What is meant by *‘ covenants running with the land " and
give examples.

8. What are the rules of desceat as to real property in cases of
intestacy ?

4. Dist nguish between & ‘“use’ and & ‘“ trust,” and between &
« joint-tenuncy,” and s ** tenancy in common 1"

5 How are estates tail created, and how barved !

6. Are words of limitation necessary, in order to create am
estate i fee simple?

STORY'S EQUITY JURISPRUDENCE.

1. What is meant by * constructive frauds?” and state the
ground of the interferesce of Courts of Equity in cases of this
kind.

2. How far are such frauds affected by Provincial Statutes?

8. Meation the principal incidents of ** suretyship

4. What are the various grounds of defence to a suit for specific
performsaace !

8. Under what circumstances will a verbal contract relating te
iands be eaforced ?

PRACTICE AND S8TATUTES.

1. Give the provicions of the provincial statute, which is com-
mouly known as the *“ dormant equities act ?”

2. How are corporstions, foreign and domustic, served with
process in Chaocery ?

8. What effect Las the receipt of rents and profits dering the
progress of a foreclosure suit before the final order is obtained ?

4. When some instalments ouly of the mortgage nearly are daa
can s foreclosure suit be instituted?

6. When two or more mortgiges became united in one mortga-~
gee can the moitgager redesn ome or both at his option? and give

for your epini

6. What is the proper course to be taken by & plaiatiff when an
equitable plos is pleaded whioh cammot properly be dealt with by
the court ?

7. What is jadgment mon odstants waredicio, and in what cases
is it granted

8. In what cases, in which an appeal lies from the common law
courts, i8 it necessary to obtaia leave to appeal t

9. What is the effect of demurring to evidenos ?
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TAYLOR ON EVIDENCE.

1. In what cace, if any, is Aecarsny admissable an evidence ?

2. Wint are the two main classes of presumptions? give an
fostance of each.

8. In what oases is secondary evidence of an instrument admis-
sible ! and mention what is necessary to be done in each case to
entitle the party relying on it to offer it.

4. When, if at all do the declarations of co-conspirators become
admissible again<t ench other? )

5. When a contract hus been made by a broker, what constitutes
the eontract to satisfy the statute of fraudy ?

BYLES ON BILLS.

1. What is the effect of the gift of & bill note, first, ns to the
donees right to sue the donor upon it ; second, as to his right tn
retain it against the domor; third, as to his right to sue other
parties apon it.

2. What must s notice of dishonour contain ?

8. Upon what principle does the discharge of a drawer and
indorser for want of nctice of dishonour respectively depend?

4. What is the effect it an action by the holder of a bill against
the acceptor, of the bill baving been paid by the drawer.

SMITH'S MERCANTILE LAW,
1. What is the distinction between a voyage and a time policy
as regards any implied warranty of sea-worthiness?
2. What is stoppnge in trapsitu; does it revest the property in
the goods in the vendor?
8. What is the distinction between & factor and broker, and
what is & del credere agent ?

ADDISON ON CONTRACTS.

1. Enamerate the contracts required by the Statute of Frauds to
be in writing. To what extent bas this been extended by subse
quent statute ?

2. What is the difference, in its effect, upoun a contract, of the
connderation being partly legal and partly illegal, and the contract
itself (for & valid considerativn) being partly legal, and partly
illegal ?

8. Where a8 contract is made by parties residing in different
Pplacs, by the medium of letters, what determines «he locus con-
traclus.

EXAMINATION FOR CALL WITH HONORS.

DART'S VENDORS AND PURCHASERS.

1. What are the requisites of su agrement relating to real
estate, which equity will apecifically enforee.

2. Can s purchaser who has beea let into possossion pending &
discassion as to the title be sued for use and occupstion if the
coutract go off thr.ugb defect in the title? and give reasons for
your answer.

8. If n¢ no time is fixed for the completion of the purchase, is
the purchaser lisble to pay interest?

4, What are tho requisites of & ** perfeot abstract” of title?
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5. By what represcntations is & vendor bound ?
6. Is marrioge any pnart performnoce of a parol agreemeat
entered into previously but in contemplation of it? give your
rcasons for your answer.

COOTE ON MORTGAGES.

1. Ta what respects do mortgages of real property, of sips, of
chattel property, and of property consisting both of realty and
personalty differ: and what are the necessary formalities of each
of these kinds of mortgages?

2. Distinguish between ¢¢legal” and ¢ equitable’”’ mortgages?

4. llow far do registered judgments partake of the the naturs
of mortgagey ?

4. What are the rights and remedies of a mortgages against &
tenaut in possession of the mortgagee after default ?

6. Is the mortgagor entitled to the benefit of an insurance
effected by the mortgngee, when called upon to pay the mortgage
debt ? and give reasons fur your answer.

JARMAN ON WILLS.

1. Does & will in all cases spesk oaly from the decease of &
testator ¥

2. Is & will of realty executed abrond under a pcwer governed
by the lex domicslii or the lex loci red ¢t ?

8. How far does * domicile” effcct & testamentary disposition ?

4. What are the statutory provisions affecting wills in Upper
Canada ?

5. Can extrinsic evidence be refer 4 to either as to the execu-
tion or interpretation of wilis ! .

6. What are estates by ¢ implication,” and when do theyarise ?

——

JTSTINIAN'S INSTITUTES.

1. In what manner was the contract of mandate (mandatum)
formed ?

2. Distiuguish between ¢ Qbligatio ex contractu,” ¢ obligatio
quasi ex contractu,” and give examples of each.

8. What was the *tlex Aquila”? Was it in any, aad if so
o what mancer affected by the ** lex Cornelia 1”

4. Distinguish betweea the right of use aad of asafract ?

6. Explain the term ¢ familin 2"

STORY'S CONFLICT OF LAWS.
1. What is meaunt by the lez loci contructus, lex fori, lex loc
solutioms; and when do they respectively apply.

2 Wlat two things are necessary for the acquisi‘ion of a domi-
ry for retaining a domicile ouce re-

i dene

cile? Is r
quired ?

8. By the law of what country is the descent of real and
personal property respectively governed ?

4. Cun the ssme person be in any way liable to the criminal
iaws of two countries at the same time? If so, how.

5. What is the position in this country of s cbhild born in
Scotlaud before marriage, whose pareuts subsequently marry, as
regards the right to inherit propersy ?
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RUSSELL ON CRIMES.

1. What is the common law definition of forgery? Is it a felony
or misdemeanor? [How has the statute law with regarid to forgery
of the sevcral instruments therein mcutioned altered it im this
vespect ?

2. If a person is agquitted on am indiotment bad on the face of
it, can he plead such acquittal as bar to a subsequent indictment
for the eame offence? Give yaur reasons.

8. What is the distinction between robbery and larceny from
the person? Is it necessary to constiute roblery that the goods
should be actually taken from the person? If not what takiog is .
sufficient ?

4. Ylow many kinds of homicides, justifiable and excusable, or:
culpable are there !

6. How many kinds of crime are there iu which oue witness is .
not sufficient for & conviction! Does this dopend upon statufe or |
common law in each case. |

STORY ON PARTNERSHIP,

1. If the firm of A. B. C. make a promissory note, payable to'
the firm of B. E., (the two firms having a common partner), can |
the frm of B. E. sue upon th:e note? Does this apply to 'mdorsel-al-I
of the latter fir:? Upon what technical rales does this depend ? |

2. Is the right of oue partner to bind another by negotiable |
instruments a legal incideat to the existence of ¢, partoership ? If!
80, in what cases does it not exist §

8. Mention some instances iu rrhich a irm may be liable for the
tort of a single partner.

4. Distinguish between the right of partners in partuership
property and—lst, of that of joint tenants; 2nd, of tenants in
common in the property held under their respective tenures, where
Jjoint tenauts of property agree to embark the joint property in
trade. Are their interests those of partners or joint terants?

PLEADING SEVERAL MATTERS.
FProm “ 1he Piltsburgh Legal Journal.”

At a recent term of the Supreme Court in Bangor, the
case of liewcomd v. Inhabitants of Newburg, for damages
for alleged defect in the highway, came up for trial, when
the defendants put in the following spesifications of defence :

. No such town as Newbarg.

. No such man as Newcomb.

No road.

No hole in the road.

. No horse injured.

. Horse injured did not belong to the plaintiff.

. Plaintiff’s finger not hurt.

. Plaintiff’s finger injured two years before.

. Plaintiff injured his own finger by pounding it with a rock
two yoars previous to the alleged cause of action against town.

OO 0N

NEW ORDER IN CHANCERY.
Each statement in an affidavit, which is to be used as
evidence at the heariny of a caase or matter, or of a motion
for a decree or other motion, or on any other proceeding
before the court (or befcre the judge in chambers), shall
shew the meaus of knowledge of the person makizg such
statement.
Wednesday, 10th July, 1861.

SELECTIONS.

THE LATE LORD CAMPBELL.
(Prom * The Jurist.”)

Several biographies of the late Iord Chancellor have
appeared in the newspapers since his decease. We do not
propose to follow this example, but shall merely dircot atten-
tion to that part of his chequered career in which he appears
a¢ n legislator ; in order to see how far, in that respect, ne has
redeemed the debt which, according tv Lord Bacon, every man
owes to his profession.

There are several statutes known in the Profession by the
title of *‘ Lord Campbell’s Acts,” namely, the 6 & 7 Vict. c.
96, relative to defamation ; the 9 & 10 Vict. ¢, 93, for compe:' -
sating the families of persons killed by accidents; and the 14
& 15 Viet. 0. 100, the Administration of Criminal Justice Im-
provement Act. Of these statutes it may fairly be aaid, that
although not long, they, and especially the two first, have
introduced new principles into our law. The first relates to
the law of defamatory words and libel, which befure that
statute was certainly in a state anything but satiefactory. Its
objects are declared by the preamble to be, *for the better
protection of private character, and for more effectually secur-
ing the liberty of the preas, aud for better preventing abuses
in exercising the said liberty.” With these views, the atatute
(¢nter alia) allows the defondant in any action for defumstion
to give an apology in evidence in mitigation of damages; and
where the action is for a libel in any public newspaper ur
periodical publication, he may plead that it was inserted with-
cut actual malice or gross negligence, and thut before ti:e com-
mencement of the action, or at the earliest opportunity after-
wards, ho inserted an apology, and may pay money into court
as amends. The Gth eection, putting an end to the abeurd
and immoral dogms, *the greater the truth, the greater the
libel,” enacts, that on criminal yroceedings for libel the truth
may be glea.ded, with an averment that it was for the public
benefit that the facts should be published ; and the court, in

assing sentence, shall take into consideration the truth or
alsehood of these faots. Another very beneficial enactment
is contained in sec. 7, that in criminal proceedings tor libel
the defendant may rebut a prima fucie case of publication by
an agent. Previous to this statute, if the se:vant of a boovk-
geller sold in his shop a libellous publication, without either
the knovrledge of, or carelessness in the master, he was never-
theless criminally responsible for the publication; and the
common opinion was, that he could not by any evidence
remove that responsibility. (See Ph, & Am, Ev. 466.)

The second of these acts (9 & 10 Vict. c. 93) introduced into
our law a principle previously unknown. By the ancient law,
when a person was killed per infortunium, the instrument
which caused his death was forfeited, which forfeiture was in
after times commuted for a sum of morey. This speciea of
forfeiture was called a ‘‘ deodand;” which, according to Mr.
Justice Blackstone (1 BlL. Com. 300), ‘“‘seems to have been
desiguned, in the blind days of Popery, as an expiation for the
souls of such as were snatched away by sudden death, and for
that purpose ought properly to have been given to holy church,
in the same manner as the apparel of a stranger, who wag
found dead, was aﬁpliad to purchase masses for the good of
his soul.” With the Reformation this of course came to an
end, but the practice of inflicting a nominal deodacd still con-
tinued. It is, however, worthy of observation, that for some
short time before the abolition of deodands by a statate of the
same session, the 9 & 10 Viet. ¢. 62, juries had begun to
impose deodands to a real, and often serious, amount., That
statute abolishes them altogether, the Legislature probably
deeming that all that was really valuable in the system was
moreg;ﬁ'ectually attained by the provisions of the § & 7 Viet.
cap. 93.
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Preyiqun to the 9 & 10 Vict, 0. 93, if a party received per
sonal injury from the carelessnesa of another, he might bring
hia action, and rocover damage«; still, na that action died with
the person, and did nos survive to the poreanal representative,
the relatives of tho decensed, whoao position and prospects
were injured by his denth, were without remedy. The two
following reasons fur this ar, ansigned by Parke, B., in Arms-
worth v. The Somth-Eastern Railtcay Cempany (11 Jur. 758),
which was, we Lolieve, the first decided case under the statute:
**First, because the law provided aremedy for such mischiefs
only a« affecied rights; and a man hus nat such a legal right
in the life of his parent aa he has in his own—the relation
between parents and their children giving rise merely to what
mornlists onll ‘imperfect obligations.’ Anuther reason wan,
that it was considered impossible to form an estimate of the
value of human life, cithor to a man himself, or to others con-
nected with him.”

The statute in question, the principle of which was proba.
bly taken trom the law of Scotland, enacts, * Whensoever the
death of n.(!»erson shaull be caused by wrongful act, neglect or
default, nnd the aot, neglect, or default is such as would (if
death had not ensued) have entitled the party injured to main-
tain an action and recuver damages in reapect thereof, then
and in every such case the person who would have been liable
if death had not eusued shall be liable to an nction for
damages, notwithstanding the death of the person injured,
and although the death shall have becn caused under such
circumstances as amount in law to felony.”” It then goes on
©» provide, that the damages recovered *shall be fur the bene-
fit of the wife, husband, parent and ckild of the person whose
death shall have been 80 caused, and shall be brought by and
in the name of the executor or administrator of the person
decensed; and in every such action the jury may give such
dumnges as they may think proportioned to the injury result-
ing from such death'ts the parties respectively for whom and
for whosa benefit such action shall be brougit.” It provides
also * that the amvunt 8o recovered, after deducting the costs
not recovered from the defendant, shall be divided amongst
the before-mentiuned parties, in such shares as the jury by
their verdiet shalt find and dirvect.”

In the construction of this statute, the difficulty, or ruther
the impossibility, of ascertaining the value of a man’s life has
been avoided. For instance, in the case already referred to,
Parke, B, told the jury, * You canoot estimate the value of &
person’s lite to his relatives. No sum of money could com-
pensate a child for the loss of its parent. . You must
estimate the damage by the same principle as if a wound had
been inflicted. Scarcely any sum could compensate a labour-
ing man for the loss of a limb, yet you do not in such a case
givo him enough to maintain him for life. . ... I therefore
advise you to take a reasonable view of the case, and give what
you cousider a fair compensation.”

The remaining statute (14 & 15 Vict. ¢. 100) wae passed for
the purpose of improving the administration of the criminal
law, chiefly by removing technical difliculties, which frequently
operated most eerivusly to the defeat of justice. With this
View, powers of amendment are given to the court; the ex-
treme particularity required in desoribing the crime in the
indictment—as, for instaoce, in the description of the form
and mode of death in cases of murder—in abolishod ; the old
law of the merger of offences is oonsiderably modified, perhaps
we might say recast, &ec.

Lord Campbell’s name is also connected with the great con-
stizutional question raised in Slockdale v. Hansard (9 Ad. &
El 1), relative to the privilege claimed by the Housqef Com-
mons to publish libellous matter, if deemed by that House to
be for the public good. Out of that case arose the great and
most anseemly contest between the Court of Queen’s Bench
and.the House of Commons, which -esulted in the statute 3 &
4 Vict.c. 9. As o member of tue House of Commons, he
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allow the privilege; and as Attorney-General he argued the
t‘uestion hefure that court most ably, and at great length,
though unruaccenefully.

Lord Campbell mnde snme efforts at legislation which were
not suscessful. Among these was a bill, intraduend hy him
into the Houxe of Peers in March, 1R59, to abulish the rule
requiring unanimity in the verdicts of juries. IHow far this
project had ite origin in his Sootch views and sympathien is
not enny to say. The bill was rhly discussed on both sides,
chiefly by the lnw lords, but rejected by the very decisive
majurity of twenty-three to seven.

———

DIVISION COURTS.

;HE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.

(Continued from gage 178.)

To some extent, magistrates are made the sole judges as
to the fitness or expediency of things upon which they are
authorized to act; but, like all other judges, they must be
governed by a sound discretion in the exercise of this
authgrity; and should they act corruptly. a criminal infor-
mation would lie. (See Cole on Criminal Infurmation, 26.)

Moreover, as the power conferred is for the public benefit—
rclates to the administration of justice—in case of neglect
to use it within the time preseribed, or within a reasonable
time, where the statute is silent on the point, a mandamus
would be granted, and the courts would compel the exccu-
tion of the duty iwposed. (See Tapping on Mandamus, 9.)
Should magistrates exceed their authority, or use it in an
unauthorized mauner, a writ of prohibition would lie in
certain cases; but the peculiar and appropriate remedy
would be to quash the order of sessions. (Archbold’s
Crown Office, 178.)

This, there can be no doubt, the superior courta of com-
mon law would do, if aun order was made without jurisdic-
tion, or if the conditions precedent to an order, as set down
in the statute, were not properly complied with.

Magistrates cannot acquire, any more than they can
erceed, the jurisdiction given in respect to the Division
Courts, their authority in respect to these courts being
purely statutory. (Stone’s Petty Sessions, 11.)

The proper mode of quashing an improper order of ses-
gions would seem to be, by writ of certiorari to bring up the
order, with a view to its being quashed—a rule to show
cause being first issued, calling upon the justices to show
causc why the writ should not issue. (Archhold's Crown
Office. 178, 188.)

At common law, every court must have a style and seal,
and such style 20d s 1] must be necessarily used in all acts
of the court; and process under the wrorg style of the
court is void, and the officer executing it a trespasser, and
therefore a fortior if there be none at all. (Grant v.
Morley, 1 G. &D. 275 ; and see Finch’s Law, 436.) The

seems to have believed that. tha Court of Queen’s Bench would style and scal of the several Division Courts, however, is
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expresely provided for in the act. When a ¢ urt is called
into existence by the cstablishment of a division, with
appointed limits and numbered, tho style given by the Oth
section of the act attaches, and tho court is to bo enlled
“The (First) Division Court of the County of X {or, if a
union of counties), ““The United Counties of X and Y”
(secs. 9 & 1)—the number in the title of the several courts
of course corresponding with the number given to the divi-
sion. The statate also expresaly provides as to aseal. Sec.
4 enacts, that every court shall have a seal, with which
every process of the court shall be sealed or stawped ; * and
that such seal shall be paid for out of the fee fund.
Although authority is not, in so many words, conferred on
the judge to appoiut the scal, yet, as a necessary incident
to giving duo effect to his jurisdiction, and fur carrying out
the provisions of sce. 4, he has, no doubt, by implication of
law, power to make the seal (2 Roll Abr. 277), aud this
power has been acted oa throughout Upper Cunada.

The design of the seal the judge determines; but what.
ever may be the device, the style of the court should
appear on cach scal, zo0 as to distingnish it from that of any
other court. *

In providing seals, the proper course would seewmn to be
an order by the judge, making and appoiating each seal as
the seal of a particular court, the orders in duplicate, one
to be filed with the clerk of the court, the other to be
retained by the judge. It is usual also to communicate the
atyle of seal to the Provincial Secretary.

Sec. 8 of the ‘“Act respecting forgery and perjury *’ (cap.
101 U. C. Consol.), enacts that any person who forges the
seal of any process of a Division Court, or serves or en-
forces any such forged process, knowing the same to be
forged; or who delivers or causes to be delivered to any
person any paper falsely purporting to be a copy of any
sammons o' other process of any court, knowing the same
to be false, or who acts or professes to act under any false
colour or pretence of the process of any such court, is guilty
of felony. This enactment is taken from ses. 57 of the
Imperial Act (cap. 95 of 9 & 10 Vic.), relating to County
Courts, and is nearly a yerbatim copy of that provision.

In a scieantific division of our subject, the matters em-
braced in the 3rd section of the Forgery and Perjury Act
might come under a separate head; but it will be more
convenient to notice here some of the decisions upon the
corresponding English enactment ; for on this, as on many
other provisions relating to the Division Courts, the judicial

¢ An impression $n ink, made by means of a wooden block, is sufSicient cr a seal
to an ordes of (R. v. Inhalilants of St. Puuls, T Jurist, 443.)

® A varlety of duvices have been adoptod in the several counties—a beaver—the
maploe leaf—a crown ; and one ardent admirer of Lord B has a bustof the

us

great law rufor mer engraved on the reals of everv court in bis judicial district

———
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decisions on analogous statutory provisions, will throw nuch
light on the matter treated of.

The main object of the enactwent iy to prevent fraud and
oppression being practised on persons ignorant of legal
documents—in the words of Lord Campbell, C. J., “to
protecs a class of persons, who, being poor and illiterate, are
very liable to be imposed upon, against demands made upon
themn under pretence or colour of process.” I bear in
mind,” said Erle, J., ¢ that thesc tribunals aro intended
for the poor and illiterate classes; and the object of the
enactment is to protect from extortion, by meana of pre-
tended process, those who have very little knowledyo of
business, still lcss of law, aud are very much exposed to
such imposition.”’

These are the objects which our Legislature has sought
to carry out in sec. 3 of the act relating to furgery and por-
jury, by providing against the following offencer 1st, the
forgery of the seal or process of a Division Court; 2nd,
the service or enforcement of forged pro. = knowing the
same to be forged; the deli- xy of any paper falsely pur-
porting to be a copy of a process, knowing the same to be
false ; and, 4th, the acting or professing to act under any
falso colour or pretence of the process of any such court.

The first and second offences provided for in the section,
fall more particularly under general criminal law, and shall
not be noticed. Several convictions have taken place in
England for forgery, under the English act. The distinct
offences under the third and fourth divisions of sec. 3 have
undergone judicial investigation. The case of E. v. Castle
(7 Cox, C.C. 875), was a prosecution for an offence under
the third division—delivering a paper purporting to be
county court process. It was decided in the Court of
Criminal Appeal, in a case from the Leicestershire Court of
Querter Sessions. A paper in the following words was
the document delivered to the prosecutor’s wife :

«In rEm Couxty Couar or LmicesrEmruizs, aT MrLrrox

Mowsgay.

Castle, Plaintiff, and Charles, Defendant.

Tazs Norice, That you are required to produce at the above
Court, on the trial of this cause, on the 17th day of September,
instant, the several accounts and memoramdums given to you, or
to your wife, by the above Plaintiff, at various times.

Dated this 3-d day of September, 1857.

By the Plaintiff.

To Mgz. THOMAS CraARLES, the above Defendant.

Balance of account, 8s. 63d.

It was proved that no such cause was in the court, and
there was evidence given to show that the document did
resemble County Court process, but differed in many parti
culars from a summons to a witness to produce documents
(of which process, it was contended, it purported to be a
copy), as in the signature, omitting the penalty and number
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of plaint, also the want of real. The indictment charged
“that W. C feloniously caused to be delivered to T. C. a
certain paper, falsely purporting to be a certain process of
the Couaty Court of Leicestershire, holden at Melton Mow-
bray, in the county of Li.; he the said W. C. well knowing
the same to be fulse, contrary to the form of the statute,”
&c. It was objected that this count was bad for uncer-
tainty, and that the document in Juestion did not purport |
to be a copy of process. The case was reserved, and argued
before the Court of Criminal Appeal, when the following
decision was given :

Croupton, J : “This is not a summons to a witness,
but a notice to a party.””  Cockburn, C. .J. : « To support
this count of the indictment, the paper must ¢ purpert to be
a process of the court,” and it is not encugh that the
prisoner may have intended it to be thought so.  This is
nothing but an ordinary notice tv produce, and cannot pur-
port to be the process of the court.”” The other judges
ccacurred, and the conviction was reversed.

(To be continued.)

We have again to thank Mr. Daraud for his very useful
aud well considered letter subjoined, and at the same time
to apologize for its non-insertion in our last number, owing
to the absence of both of the Editors from Upper Canada.
While we cannot agree in one or two of Mr. Durand’s
views, we quite admit that he brings strong reasons to his
support—has in fact well argued out the opinions expressed. :
Again we say, and we cannot too ofien repeat it, if profes- !
sional men tock more interest in the doings of the Division |
Courts, it would be better for tl.e public, and more to the
adrantage of the profession. The desirc for local adminis. |
tration of justice is every day gaining strength, and we are
much mistaken if next session of Parliament will not nro-
duce legislation increasing the jurisdiction of the I-cal
Courts. We cannot but think that changes in the law are
best made by experts, by law-givers, conversant with the
the cviis they attewpt to remedy by legislation. Now,
uvless they take the matter in hand, by at least suggesting .
remedies, others less capable will attempt it, and make
thiogs worse.

i
i
i

We do not make thesc remarks entirely on the matter of :
Mr. Durand': communication, but take occasion to obscrve
that if others wouid do as he has done, and is doing, iofi- .
nite scrvice might be rendered to the cause of uniform aud ;
sound administration. Some of the evils resulting from |
cooflicting decisions may be remedied without recourse to
the Legislatare ; for the G3rd scction of the Act makes it
the duty of the board of judges to frame rules, amongst
other thioge, ‘“in relation to the provisions of the act, or -
any futere act, as {0 which doubts have arisen or may

arise, or as to which there have been or may be couflicting
deciseons tn any of the courts.”  We feel assured that if
each county judge would communicate to the Board a brief
statement of points coming within the clause, and requiring
to be settle’ "t would be conclusive proof of the necessity
fur a mectin | of the Board.

In the meantime we gladly receive communications from
well informned parties, such as that from Mr. Durand. We
promise at an early duy a notice of all the topics embraced
io Mr. Darand's letter, for all descrve more attention than
we can at present give them. Sume of the decisions
referred to are palpably unjust and indefensible on any
ground—we had almost said absurd. It wuuld seem that
this ¢ equity and goud conscicnce™ is a much misunder-
stoud, if not a much abused power. It should not depend
apon the individual notivns of any judyge, what character
the law should assume. He best decides who draws his
law from his books, rather than from his brains or his feel
ings. Let other members of the bar in other Jocalities do
as Mr. Durand has dote, and a step is <ained towards
effecting a cure when the r..ture and extent of the evil is
known.

We look for much benefit from the treatise now
in course of publication in our pages, * The Law and
Practice of the Division Courts” It is the work of an
able and experienced law-giver, and one who has been con-
versant with the Division Courts for upwards of twenty
years. Such communications as Mr. Darand’s, we trust,
will not escape Lis attention when he comes to treat of the
subject dilated upon. They will serve to show the neces-
sity for a clear statement of the rule of Jaw bearing upon
the points, upon which it would appear there now exists
such unfortunate conflict of decision. Unifurmity is the
very life of the Division Courts; and with honest. educa-
ted and pains-taking judges, there can be no difficulty in
securing it. The mecans of intercommunication available
in this journal will largely aid to the attainment of this
most desirable object.

CONFLICT OF DECISIONS AMONG THE DIVISION COURT
JUDGES.

To the Editors of the Law Journal.

Gextienen,—I now folfill my promise, made through your
columns some months aga, to make a few remarks on tho
sulject at the head of this letter. Uniformity of decisions on
legal points arising in the Division Cuarts, reems to me as
o asin thehigher courts. Although the sums involved
are smaller, yet they are equally important to suitors, who are
generally of the poorer classes, affected hy small judgments ae
much as rich men would be by large judgmenta.

Professional men are also very cften con<ulted about suits
in Division Courts, especially in country piaces, and in givin
their opiniors to clients base them on the well establish
priociples of ‘he law. If judges of the emaller courta differ
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8o essentially as they do in some respects, Low aro lawyers to
guide their chentx?

I will unly allude to the more prominent points in question.
Knowing the variety of subjects you have tu discuss, and the
pecessity there is, in a journal lige yours, to keep a var sty of
interesting law news befure your readers, I regret thu. the
following remarks are o long.

1st. A question often arises as to the jurisdiction of judges
over certain classes of cases. The difficulty arises in actions
for newspaper debts; on notes made in the couutry, but paya-
ble in the city; on property sent from one county, but con-
tracted for in another; and in cases of assumpsit, where the
law from certain facts presumes a promise—such as where a
man, by ill-treatment of his wife, compels her to leave his
house, and seek shelter with some friend in another county,
and the friend sues him fur the buard of the wife.

The words of our Act are nearly similar to the English
County Court Act, and there hate Leen decisions in England
which bear on the question of the meaning of the words
**cause of action.” The 71st section of our Division Court Act
says: *‘Any suit may be entered and tried in the court holden
for the division in which the canse of acticn aruse, or in which
the defeudant, or any oue of several defendants, resides or
carries on Lusiness at the time the action is brought,” &e.
Late cases in England decide that the whole cause of action is
here meant; that if the cause of action arvse partly in one
diviz 1 or county and partly in another, thea the action can
be Lrought in neither, unless the defendant reside in one or
the other; but if he reside in neither county, then the action
must be brought in the county where the defendant actually
resides at the time. So if a note be made in Barrie, payable
in Toronto at a bank, for £20, with the words * payable there,
and not elsewhere,” thus making it presentable at the bank,
part of the cause of action being in Barrie and part in Toronto,
the defecndant must be sued in the place where he actuall
resides. A case sumewhat similar is given in an Englisg
decision ( Hernaman v. Smith), January 27, 1855 (see vol. 29,
English Law and Equity Reports, 426, Court of Exchequer
cases). There an action was brought for £20, to recover the
amount of reward promised on the convicticn of a thief. The
promise to pay the reward and the apprehension were made
in one county ; the conviction took place in another; tho latter
being a part of the cause of action. Thus the cause of action
arising partly in one county, where the promise was made, and
partly in another, whero the thief was convicted with the pro-

rty, it was held that the judge could not try the case in the
r:tter. but only where the defenaant resided. So in Borthwick
v. Walton, 24 Lax Journal, Jan. 22, 1855 (a County Court appeal
case to the Common Pleas), the question of jurisdiction
arose on a cootract for goods. Goods were ordered in Oxford,
of an ageot of a mavafactarer in Manchester. The defendant
gave a verbal order for goods in Oxford ; the goods were after-
wards sent from Manchester by rail to the defendant. It was
held in this case that he could not be sued in Manchester,
althougn a part of the cause of action arose there—an essen-
tial part, the order baving been given in Oxford. See also
Carnes v. Marshall, 21 Law Jour. fl‘\' S.), Q. B. 388; Buckley
v. Ham, 5 Exchequer Rep. 43. It is easy to see how this
decision applies to newspaper cascs. A man gives an order
for a paper in Barrie, published in Toronto, which is sent to
him for a year. e is then sued in Toronto, where he does
not reside. Now it bas been held Ly some judges, that in such
a case he can be sued in Toronto—by others that he cannot.
The same question would arise of course in every town or city
where a paper is published, if the party be sued ont of bis
county, the place whers be gave the order. The English deci-
sion would gu to shuw that he must be sued where he resides.
I knew the Judge of the United Counties of Northumberland
and Durham to give judgwent against a defendant on a note
payable at Cobourg, but made in Peterboro’. On the other

band, the Judge of the Division Court of Toronto refuses to
give judgment fur the plaintiff upun notes made out of the
county or divikion, but puyable in Turonto. He is governed
hy this English decision, and, it seems to me, properly so. In
Peacock v. Bell, 1 W. Saunders, 74 A. (1), it is suid that “in
activns in saperior courts, it i8 necessary that every part of
that which is the gist and substance of the action should appear
to be within their jurisdiction.”” Many judges, to my koow-
ledgze, bold that nutes may be sued where they are made pay-
able, wituout reference to the place of contract. A curious
question arose at Streetsville, county of Peel. The mother of
a woman (wife of A.) sued A. for her bLoard. A. lived in
Brant, and the woman left him there, she said, for ill-usage,
and came t her muther in Peel.  A. made no contract to pay
the motber, but the law implies the liability of the husband to
support his wife, if he expels her by his own conduct. On this
implication the mother sued. The judge held (and justly, in
my opinion), that the man should be sued in the county where
he lived, Lecaure the fact and proof of the ill-treatment—a
necessury ingredient in the esidence to support the activn—
arose in Brant.

Dogs KiLLing Sacer.—Anothe: class of cases often arises
among our rural population—one too of great importance to
farmers~— actions involving the liability of the owners of dogs
that destroy sheep. By the strict rules of law, as lawyers
well know, it is necessary to prove in an action against the
owner of a dog that has killed the sheep of another person, a
knowledge in the owner of the previous vicious habit of the
dog—in other words, that the owner knew that the dog had
beeu in the habit of killing sheep. Otherwise, the law says,
he is not responsible. Now, at first view, nothiog anpears
more repugnant to true equ:ty than this rule. Consequentiy
it is the almost universal sentiment of farmers, that wherever
a dog kills sheep ibe owper of the dog should pay for them.
Some of our County Court Judges take the same viev. The
late Judge Phillputts almost granted a new trial where a ju
gave a verdict againet the rule of law. On the other hand his
successor, Judge Boyd, thinks the rule should yield to equity,
and the owner of the dog sboultisay for the sheep even if the
* Scienter,” as it is technically called, be not proved. Judge
Harrison, on the other hand, held the strict rule should pre-
vail. I have no doubt other Judges differ in the same way.
If there be any case at all where the strict rule of law should

ield to equity, this, in my opinion, is one. It must be remem-
red in all thes: osses that the dog is a trespasser. The
sheep are killed cenerally at night in the farmer’s fold. No
fence ordinarily made can kee'g out dogs, and the owners can
oasily fasten them at night. Theraising of sheep, as well for
their flesh as their wool, is of the utmost importance to our
country. Yet thers are strong arguments ia favor of the rule
of law. One of our oldest Division Court Judges insists (he
is an Englishman and of course favorable to the old English
rejudice about doge) that the scienter should be proved ;,yet
Eo relaxes the strict rules of law in other cases.

Norice 10 Exporsers.—The commercial law says that the
endorser of a promissory note of hand or bill of exchange
shall not be held liable, unless notice be given ta him on the
third day of grace of the non-payment thereof by the maker.
In courts of law, in the absence of any waiver of this notice,
sach want of notice is always held a good defence for the
endorser. If this rule be applied to courts of record there
must be wisdom in it. If such a rule be unjust it ougbt to be
repealed. Why then should a different view of the law bLe
taken in Division Courts? A. is sued in the County Court
for $101 as endorser, he pleads the want of this notice, proves
it, and goes free. The holder then throws off 32 and sues in
the Division Court, and A. bas to pay the note. Or au entirely
new case may arise. Now some of our division court judges
bold that in strict equity the rule may be relaxed, if oo
injury has been sustained by the endorser, although a month
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or more or less has elapsed after the maturity of the note,

et the endorser should be liable on getting notice of the de-
{\ult of the maker. In the Division Courts of York and Veel
both Judge Boyd and Judge arrison hold to this view. Tt
has always seemed to mo that there is a good commercial
reason for the strict rule. The endorser is considered, and
often is, o mere friend, who puts his name on the note fur
accommodation. Ile, if a business man, knows that his
lability onlr altaches in the event of the non-paywent by the
holder and legal notice of such defanlt, Itis to be considered
that this was his view, and that otherwise he would not have
put his uame on the note. Then to omit giving the noticeand
yet make him liable casts a double burdenon him. Thedelay
may cauee him to fail in his resort to the maker, or put him
to the proof uf proving a negative, {which commercially he
never cuntemplated,) that is, that he has austained injury, as
against contrary proof, by the maker. Why should he be put
to this trouble, and why should not the maxim ** FVigidantitus
non dormientibus jura subventunt”’ be applied ?

I have known very great injustice done to endorsers by the
relaxation of this rule. They have actually been made to
prove many months afier the maturity of the note (no notice
having been given to them) that special damages were sus-
tained by them by want of notice, casting the whole burden
of the case on them, whereas the default of the maker is
entirely passed over.

The argument used by those who would relax this rule of
law in small causes is, that country people do not under-
stand it, and consequently omit to give the legal notice. But
igonorance of the law excuses in no case.

Srovrp tax Praix Ruies or Law Be Varizp ?—There are
some judges who favor the doctrine that in division courts the
rigid rules of the common and statute law should not be
adhered to, that it should be left discretionary with the judges
to apply them or not. I look upon this as a very dangerous
doctrine. The rales of our law are founded upon justice and
reason, and the equity views of any particular judge should
never be allowed to set aside these well acknowledged rules.
I will just mention two or three cases that came under my
own observation, showing how badly the di ‘cretionary equity
power works as applied to different cases. A. owned a horse
and it was seized for B.’s debt, A. claiming it, the bailiff
ioterpleaded ;—whereapon it became necessary for A. five
clear days before the court day to file with the clerk a state-
ment of his claim and the grounds thereof. He made out his
claim, but in ignorance of the law, left it with the bailiff
instead of the clerk. On the court day the judge dismissed
the claim, although A. urfed the hardship of the thing, and
put forward by his counsel rule 45 of the division coart rules
ss a reason why the judge should allow an sdjournment or
re-service. No, it would not do, his ignorance was no excuse
and A. lost his horse. Now, before the same judge, C. was
sued for the debt of D., which he had verbally said be would
pay, but was not legally obliged to pay. C.urged that it was
hard for him to pay because D. would not pay him, and he
was not legally liable, and the law required a written promise
to pay the debt of another. The judge says, no, strict equity
requires you to pay, and you must f: 80. Now it is easy to
see that strict equity at all events, if not rule 45, would have
warranted the judge in saving the horse of A., but he could
not ses the cquities alike !!

So A. bought $50 worth of goods of B. but received none
of them, and peid nothing, B. sued A. in the division court
and the judge, notwithstanding the statute of frauds was
pleaded, allowed B. to recover. This was in the face of the
statute. Then before the same judge C. sues D. for fixtaresin
a saw mill which be had put there, and which D. had agreed
to pay for if C. was not alloved to remove them ; but it was
beld as this promisre concerned real esiate the fixtures could
not be legally removed, and that C. could not recover. Could

any one distinguich between the equities in the two cuses?
In both the law stuod in the way.

Take one more case: A. is sued for the wages of B, a ser-
vant who was hired for a year certain, but left at nine months,
without any legal excuse. B. hud received three months of
his wages but six months were due from his master. The
judge held that the rigid rule of law made him lose the six
months wages. But again: C. bad agreed with D. to send
him a newspaper for a year for which he was to be paid $2.
C. published his paper three months and sent it to D. for that
period and thea failed, sending no more papers. C. sued D.
for the three months, and the jadge held D. liable and made
bim pay 50 cents debt and §3 costs!! Can any one seo
wherein the equities of the two cases differ? Why should
not B. get his six months wages if C. got his 50 cents and
costs fur bis paper? But apply the rigid rules of law in all
such cases and you have something for the public to depend
on. Either decide in all cases according to equity, or apply,
where it is clear, the well established principles of law. Any
other mode of administering the division court law is very
unjust, if not tyrannical.

A rule of law should he upheld until it is repealed. No
Jjudge should set up a code of morals or equity of his own,
which perhaps his successor or neighbor of another county
would not observe.

When it is said that decisions in the division courts should
be given according ** to equity and good conscience,” it by no
means should be understood to warrant the setting aside of
the statite or common law. Iapprehend that what should be
understood by this, is that, in view of all the facts and evi-
dencz, what manifestly appears to be justice, should be done,
setiing aside matters of form, judging between probabilities
and weight of evidence.

It is well known that in all cases over £10 in the division
courts the parties can remove the causes into the superior
courts, and there have the law administered. Why should
smaller causes be the mere puppits of the equity views of
Jjudges, that may be varied according to the state of the bile,
or the temper of the mind in certain seasons. An old Eoglish
mazim had it *‘ that equity in the chancery court depended
upon the length of the%ord High Chancellor's big toe.” It
may have been 80 many hundreds of ycars ago, but now that
court, like common law courts, is governed by established
precedents. Traly yours,

Cuazres Dumanp,

U. C. REPORTS.

COURT OF ERROR AND APPERAL.

(Reperied by Tuoxas Hovarxs, Esq., Darriter-at-Law.)

Qrinrax v. Gompox.

The defendant gave plaintifl a mortgage ot certain freehold property, conditioned
to pay £33 with lnterest, meaning. accordiag to the statutes then in force (16
Vic. cap. 8G). #ix per cent. Afterwards the
interest for forbearnoce sach yesr. and gave notes for such extra interest, which
were paid. 1o takiug the acorunt of mobeys dae to the plaintiff, the Court of

creditad the defondant with such payments as oo the mortgage, and
the mortgagee appealed. and it was

Dot tedwr; entitled to movey vol rily paid on

an illegal contract, should not have bern 90 credited ; that the account rhould
e taken without reference 10 the moneys % pald. Stimaon v. Kerdy and Brown
v. Oakley (7 Grant, 510, 514), conmented upon, and the former overruled.

Held. fariber, that the act 19 Vic. cap. X0, sllowed parties to lcnd twmoney at apy
rate of intarest. dut rendernd it § t for them to recover ia any action
or sult more than six por cent.

This was sn appeal from the Court of Chancery. The facts
appear in the judgment of the court.

Burton for appellant. In Stimson v. Kerby (7 Grant. 51v) and the
cases there cited, the law considers that the party was oppressed,
aod advantage taken of him ; that he was entitled to be restored to
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hisoriginal position. These were cases under the usury luws, which
prolibited more than a certain rute. but our act 16 Vic. cap. 80,
recited that 1t is expedient to abolish all proubitions, and only
provides that extranterest shall nut be enforced  Here notes were
given, and voluntarily paid. In Smth v. Cuff, referred to in a
note to Gibson v. Bruce (5 M. & G. 203), it appeared that notes
had been enforced by a third party. He also referred to Wilson
v. Ray (10 A. & E 82); Bradshaw v. Bredshaw (9 M. & W. 29);
dLlorton v. Riley (11 M. & W, 492).

Strong, contra, contended that the law was the same, notwith-
standing the act abolishing prohibitions. That act ooly removed
the pepalties, hut left the rule against excessive interest as it was.
He ctted Smith v. Bromley (Doug. 6Y7); Bosanquet v. Dashwood
(cases temp. Tulbot, 38;.

Romysox, C. J., delivered the judgment of the court.

We do not see the mortgage in this case; but it was stated, and
uot denied, in the argumeut, that the sum of £375, secured by it, is
made payable *“ with interest,” which, uuder the laws then iu
force (16 Vic. cap. 80, sec. 3), must be taken to mean six per cent.

The parties, however, had agreed between themseclves, that
besides this ordinary and legal rate of igterest—which must be
taken to be the rate agreed upon when no other is specified—there
should be paid £29 1s. 4d. as additional iuterest, or, as the plaic-
tiff termed it upon his examinstion as a witness, s premium for
forbearance for a year.

For this sum the defendant gave his promissory notes to the
plaintiff, payable at three, eix, nine and twelve months, each note
being for £7 5s. 4d.; and as the years came round he gave simi-
lar notes for the same sums, for the years respectively following
the 19th June, 1856, 7, '8 and '9; and on the 14th June, 1859, he
gave four notes for £8 8s. 9J each, payable in three, six, nine
and twelve months, which made up the increased rate of interest
year to £35 15s. or nine per cent. on the £375. This was apon
& new agreement, made in June, 1859.

The plaintiff seems to have stated the transaction with perfect
candour, not hesitating to avow the excessive rate of interest which
he bad exacted.

*The notes," he says, ‘‘ were for the excess of interest beyond
six per cent. The first four were for the first year. When the
year expired, I took four notes for amother year for the excess,
and when they expired I took four others for another year for the
excess. The extension of the wortgage was from year to year;
and unless Gordou had agreed to pay the excess in interest, I
should not have extended the mortgage. I entered into a new
agreement at the end of each year, and took these notes in pursu-
ance cf it. There is no doubt these notes did not include any part
of the six per ceut. secured by the mortgage. 1 made a new agree-
ment for the excess in interest at the end of each year, and the
notes were taken accordingly. The extension was from year to
year.”

This account of the transaction was confirmed by another wit-
ness, the plaintiff’s solicitor.

All the notes have been paid up by the defendant Gordon,—the
other defendant, Mills, being a subsequent mortgagee of the same
premises : and on the 191th May, 1860, ha (Mills) tendered to the
plaintiff the principal, £375, none of which had been paid; but
the plaintiff declined to receive it, because he did not tender also
the six per cent. interest secured by the mortgage, none of which
had been paid, nor indeed demsnded, till July 1858, after which
the plaintiff swears he did several times demand it.

After answer by the two defendants, it was referred to the Master
to take an account of what was due on the mortgage; and he
reparted, on the 23rd October, 18G0, that on that day theve was
legally due to the plaintiff on the mortgage only £362 12s. 8d.

The Master further certified, that he had taken the account
uwpon the basis that all the psyments which appeared in the
accouut as credits to the defendant (that is, the sums paid on the
several notes), should go in discharge of interest at six per cent.
upon the £37J, though it was contended for the plaintifis that
those payments (admitted as being in excess of six per cent.)
should not be brought into the account in any way.

The plaintff appealcd agaiust that report of the Master, which

appenl was dismissed by the Court of Chancery without costs, and
the plaintff bas appeajed sgmnst that judgment.

The question brought up by thns tppeal may affect a large num-
ber of cases of loans made, us the one in this case way, after the
stutute 16 Vic. cap. Bi), aud before the 22 Vie. cap. 85, The latter
statute leaves no room for any such question in regard to trans-
activns subsequent to its pussing (unless possibly under particulor
circumstance~) ; for it repeated the 3rd section of 16 Vie. cap 80,
which disabled parties from enforcing payment of nny amount of
interest beyond six per cent., though it made it no longer an
offence to recvive or contract for any such excess of interest.

The plaintiff Quinlan insists that he is entitled to enforce the
ordinary legal interest of rxix per cent. secured by his mortgage,
notwithatanding the notes have been paid up which were given for
the excess of iuterest above six per cent., and for that ouly.

The defendant insiste, on the other hand, thiat e cannot enforce
I payment of the six per cent. under the mortgage, because he bas
I nlready received more than six per cent. interest upon the loan,
i through payment of the notes which were given for a premium for
i forbearance—in other words, for iuterest, and for that only; that
he bax already had all the law can give him, and more ; and that,
besides being unable to enforce the six per cent in addition to the
money he has already received, he is bound, in equity at least, to
account for—in other words, to refund the excess above six per
cent. wnich has been paid to bim ; and that it is right, therefore,
to make that go in redaction of the principal, as is done by the
Master’s report.

For all that appears, the money paid upon the notes was volun-
tarily paid, by which 1 mean not under any cowpulsion. The
notes, if negotiable, did not get into the hands of any third party
for value; against whom the defence, that they were given for a
consideration that was illegal and void, could not have been urged.
There ia no evidence of fraud, or impesition, or of oppressive con-
duct on the part of the plaintiff, otherwise than it seems oppres-
sive to exact such an interest as fourteen or fifteen per cent., by
refusing to forbear except on such terms.

The question, thorefore, amouats to this, whether the mortgagee
can reclaim the excess, having paid it, for all that appears, ille-
gally, and without resistance, and withoat remonstraunce.

The point has engaged the attentioa of the Court of Common
Pless in Kawmes v. Stacey (9 U. C. C. P. p. 355), and afterwards in
Jarvu v. Clark (10 U.C. C. P. 480).

Before these two decisions, the case of Stimson v. Kerby (7 Grant,
510) arose in the Court of Chancery, in which reference was made
to a judgment of Vice-Chancellor Esten, in a case of Browsn v.
Oaklsy, which is stated in 8 note to the former case, p. 514.

The Court of Chanzery, in Stimson v. Kerby. decided in accord-
snce with Brown v. Oakley, that in taking the account in a foreclo-
sure suit, any excess of interest thut had been paid above six per
cent., on an agreement to pay a higher rate, should be allowed to
go in reduction of the principal; and they came to that conclusion
under the conviction that an action for meoey had and received
would lie, in any such case, to recover back the excess of interest.

In two cases in the Common Pleas, on the other hand, the defen-
dant claimed a right to recover back the intcrest which be had
voluntarily paid, by setting it off in an action brought for the debt
aod ioterest,

The court determined against his right so to recover back the
money which he had voluntarily paid, and not, as it appeared to
them, on any illegal consideration, such as would give a right to
the person paying to recover it back.

We have to dispose of that question after these conflicing deci-
sions. I have considered the able judgments delivered in the Com-
mon Pleas by Mr. Justice Richards, in Kaines v. Stacey, and that
afterwards delivered by the Chancellor in Stimson v. Kerby. They
set out very clearly the arguments used on one side and the other.
The question is s0 far new to me, that I have not hitherto been
calied upon to give an opinion uponit. All tarns upon the objec
and legal effect of the 2nd and 3rd clauses of 16 Vic. cap. 80.

The 2nd clanse enacts, * That no contract to be thereafter made
‘in any part of this Province, for the loan or forbearaace of movey
‘or mouey’s worth, at any rate of iuterest whatsoever, and no pay-
{ment in pursusace of such contract, or payment liable to apy loss,
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forfeiture, penalty or proceeding, civii or criminal, for usury—any
law or statute to the contrary notwithstanding.”

The 8rd reads thus: ¢ Provided always, nevertheleas, and be it
enacted, that any such contract, and every security for the same,
shall be void so fur, and so far only, as relates to any excess of
intereat thereby mads payable above the rate of six pounds for the
forbearance of one hund:red pounds, for a year; and the said rate
of six per cent. interest, or such lower rate of interest a3 may have
been agreed upon, shall be allowed and recovered inall cases where
it is the sgreement of the parties that interest shall be paid.”

The first clause of the act is merely a repeal of some former en-
actments respecting interest, and the only other clause (the 4th)
exempts from the operation of the statute all banks and insurance
companies, and any corporation or association that had been there-
tofore authorized by law to lend or borrow money at & highereate
of interest than six per cent.

All, therefors, that requires to be considered, is the effect of the
20d and 8rd olauses, which I have just given literally, and the
preamble of the statute, which is in these words: ¢ Whereas it is
expedient to abolish prohibitions and penalties in the lending of
money at any rate of interest whatever, and to enforce, to a cer-
tain extent and no farther, all contracts to pay interest on woney
lent, and to amend and simplify the laws relating to the loan of
money at interest.”’

Our Interpretation Act, cap. 5, Con. Stats. U. C. sec. 6, 28, pro-
vides, ¢ That the preawble of every (public) act shall be deemed
a part thereof, intended to assist in explaining the purport and
object of the act; and every such act, and every provision or en-
actment thereof, shall be deemed remedied, whether its immediate
purport to direct the doing of any thing which the Legislature
deems to be for the public' good, and shall accordingly receive such
fair, large and liberal construction and interpretation as will best
insure the attainment of the object of the act, and of such provi-
sion or epactment, according to their true intent, meaning and
spirit.”

It is clear, I think, from the preamble, if we were to judge by
tbat alone, that the intention of the Legislature was, that indivi-
duals should be thenoceforth free to lend their money not merely at
the rate of interest of six per cent., to which they had before been
limited, but any rate of interest whatsoever ; but with this quali-
fication only, that the lender should not be able to enforce, by
by judgment of a court of justics, s higher rato of interest than
six per cent. And the 2n0d and 8rd clauses do in fact carry out
precisely that intention ; first, by abolishing all penslties against
usary, and providing that no party contracting for any intarest,
however high, for the forbearance of money, or paying any money
in pursuance of such contract, shall incur any loss, forfeiture or
penalty, or be liable to any proceeding, civil or criminal, for usury.

After this enactment there could be nolonger such an offence as
usury in transactions between any individuals; for usury, properly
spesking, consisted in sxtorting » rate for monsy beyond what was
allowed by positive laws. Intersst for money, but not exceeding
the settled rate, being the lawful gain, and usury being the extor-
tion of unlawful gain, so long as the statute was in force no rate
could be said to be unlawful, the avowed intention of the act being
to abolish prohibitions against lending money at any rate of inter-
est whatever.

Btill it is quite true, as obaerved in the Chaccellor’s judgment,
that the Legislature did not intend to exclude by this act sll pro-
tection from the borrower. They provided for bim this protection,
that whatever rate of interest he might engage to pay, no contract
to pay interest should be enforced against bim to & greater exteat
than for six per cent by the year.

This seemed to him a locus penitentie, that if he agreed to pay
any higher rate than six per cent., and if the lender should attempt
to enforce more, he must fail ; for under the 3rd clanse, the bor-
rower's contract to pay will be beld void for the excess.

One effect of this law is very plain, namely, that for all interest
above six per cent., the parties, while that act was in force, must
have dealt (30 to speak) upon leave; and if the lender was not
content to run the risk of the borrower repudiating bis contract,
as be certsinly might do, l'e had to take care to get his bonas or
extra interest in sdvance. Butthe defendant in this case contended
that that is not the whole effect of the provision, for that the

lender, who has received the payment of intercst beyond the six
per oent., may be made to refund the excess as money paid upon
a venal sontract. In Stimson v. Kerby, the Court of Chancery held
that he could sue for it back agsin, amd recover it on the same
principle that the borrower comld recover back usurious interess
which he had paid while the laws against vsury were in full force.
If the borrower could so recover back the excessive interest, then
undoubtedly in taking the account in this case before us, it wounld
be right to give credit to the mortgagor for all the excessive in-
terest he bad paid as so much money paid by him held by the
mortgagee to his use.

If 1t is meant by that, that the mortgagor ia this case, when he
had paid any of his notes, which were given exclusively to secure
the excess of interest and that only, could have brought an action
against the mortgagee and recovered the money back, I cannot
take such & view of the statute, for that would completely nullify
the provision which legalizes the payment of any rate of interest
whatever, that is, permits it, though is withholds the aid of law for
enforcing any contrsct to pay more than six per cent.; and it
would limit the effect of the act to the abolition of penalties, and
to securing the lender against the loss of his priocipal, and of alf
interest upon it, hy taking or agreeing to take, above six per cent.

But I think it is plain, upon the whole statute, that the intention
was to go further, and to permit the payment of any rate of inter-
est that the parties might agree upon, and to divest such payment
of the charge of illegality, in the absence of fraud, such as would
upon general principles invalidate a contract in law or equity. I
do not see on what principle an excess of interest, voluntarily paid
under a contract made since this statute passed, ean be restrained.

In Smith v. Bromley (Douglas, 696), Lord Mansfield thus nar-
rated the action which was then brought for money had and
received on the ground that the plaintiff had paid it upen an
illega) consideration : ‘It was iniqutous and illegal,” he said, * in
the defendant to take the forty pounds, and therefore it was so to
detain it.” Bat it was not illegal, though it migbt be uoreasona-
ble and oppressive, for the mortgsgee in this case to keep the
amount which had been paid to him in the notes, for the law being
in force did not prohibit any amount of interest being paid by a
borrower, and I do not see how we can hold the lender bound to
refund money which he was at liberty to receive without violating
any prohibition ; for the statute in terms ssys that it was intended
to abolish all prohibition, and witbout readering himself lisble to
any loss, forfeiture, penalty or proceoding, civil or criminal, for

usary.

I?ﬁink that there can be no distinction drawn between this case
and Dawson v. Remnant sgi Esp. 26), which turned wpon the
statate 24 Geo. II., cap. 60, se:. 12, which probibits any action
from being brought for a debt deemed to be due for spirituous
liquors sold to him in less quantities than twenty, and so to get
back his money; but Lord Mansfield said, ¢ A set-off is in the
nature of & payment. Had the dcfendants paid money on account
of this demand, could he have recovered it back again? No; it
would be & psyment of s demand which by law perhaps could not
be enforced, but which he having paid through » motive of wrong,
the law will not allow it to be recovered back.” The statute of 24
Geo. 1L, it is true, does not ssy, in so many words, that the con-
tract to pay for liquors 8o sold shall be void, while the 3rd clause
of the statute which we are now considering does make the con-
tract void for the excess; but there is no substantial defence.
Both contracts are void in this sense, but they could not be en-
forced first, as a contract not in writing to pay the debt of another
is void without a consideration.

There is no such geueral principle as that money voluntarily paid
apon & void or upon a legal consideration, can always be recovered
back. Tn Fulkam v. Down (6 Esp. 26, note), Lord Kenyon is
reported to bave said that ¢t where s voluntary payment has beea
made of an illegal demand, the parties knowing the demand to be
illegai, it is not the subject of an action for money bad and received
Iu law, if s0 held, it would subject all aocounts sod settlements
between parties to revision.”

The case of Phipott v Jomes (2 Ad. & El. 41) bears very
strongly, I think, against what the defendants contended for in
this auit, and also Wilson v. Rey (10 Ad. & Eil. 82), in which
latter case, the plaintiff haviog given his bill to the defendant for
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& cousideration olearly illegal (an in that respeot stronger than
the present casc), being asked for payment at first resisted, but
afterwards paid it, and then saed to recover the money back. The
court were unanimous in opinion that he must be ponsuited.
¢ This plaintiff,” the Chief Justice said, ¢ might have refused
payment ; and if the drawer had brought his action upon the bill,
be had the opportunity of defending himself by the illegal actica
of the consideration. }e waived the advantage, and voluatanly
paid the bill, with full knowledge of all the facts. I am of opinion
that it is not now open to him to deny that he wus liable.”

The money paid in this cnse in excess of interest, was paid
expressly upon the notes which lhad been given, and there can
therefore be no question now about any right of the mortgagee to
impute them to any other course of action. In Bradshaw v.
Bradshaw (9 M & W. 34), Erle and Bramwell, in argument, make
this admission: ¢ No doubt, however void the transaction was, if
tbe money were paid by the debtor at a time when he might have
resisted tho payment, he cannot recover it back ; but here they
say the payment was made because the plaintiff had no defence
aguivst the holder of the bills.!” The case was a bona fide holder
for value; the court took the same view.

I must say it seems to me perfectly clear that the Court of
Common Pleas were right in holding as they did in the case of
Kawnes v. Stacey and Jaros v. Clark—that the money paid in
excess of six per cent. interest upon a contract made after 16 Vic.
cap. 80, cannot be recovered back, and that the mortgagor has no
claim on that ground to have the money paid in this case to take
up the notes which were given for such excess set to his credit
against the six per cent. interest secured by the mortgage and
against the principal.

There is apparently more force, as it seems to me, in the clear
ground which the mortgagor may take under the 8rd rlause,
namely, that if the plaintiff in this suit (the mortgagee) be allowed
to recover his debt, together with the legal rate of interest secured
by the mortgage, after having received much more than six per
cent. for interest through payment of the notes, he will be in effect
receiving the aid of the Court of Equity to recover an excess of
interest above six per cent, contrary to the spirit if not to the
letter of the'3rd clause. Ir considering this case, that view of it
has at times struck me so forcibly, that I bave sometimes thought
that if my brothers, or a majority of them, were satisfied to concur
in the judgment of the Court of Chancery on that groaud, I would
not differ from them, though I confess that the leaning of my mind
has always been the other way; for, by applying the statute in
that manuer, we should in faét be compelling the plaintiff to refund
the excess of interest, though that would not be consistent, I think,
with the intention of the statute, which is cxpressed to be to abolish
all prohibiting against <‘lending money at any rate of interest
whatever; " and besides, the very words of the Srd clause makes
the contract void *‘so far, and so far only, as relates to any excess
of interest thereby made payable above the rate of six pounds,” &e,

Now the contract which the plaintiff comes to enforce is the
covenant in the mortgage, which is, to pay £375 *‘and interest,”
which, when no other rate is mentioned, must mean six per cent.
There is no higher rate made payable thereby—that is, by the
mortgage—and therefore there is no authority under the act for
stopping short of the full sum which by it the mortgagor promised
to pay; and that is all the plaintiff wants, for the mortgagor bhas
paid him without resistance all the interest, which he could not
have been compelled to pay by legal procec lings.

And this, I think, is just what the Legislature meant; for the
statute says, in effect, to lenders, *You may take whatever the
borrower will agree to give you; but you can only compel him by
action to pay you six per cent.; for all beyond that, a court will
bold your contract void.”

The lender, in this case, can truly say to the court: ¢ As to the
agreement beyond six per cent., there is no question, for I have
received it, and legally received it, though the borrower was not
bound to pay it. I only come to you to enforce payment of what
I can legally recover, which I bave not yet got.”

To set off the payments made in discharge of the extra interest,
agsinst the contract for the debt and legal interest contained in the
mortgage, would be carrying the power which disables the lender
from euforcing at law any contract for more than six per ceut.,

T e e e
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further than the Legislature scems to have intended. The effect
of this view of the statute would, it is true, enable the lendor to
recover the legal interest in addition to the iltegal, which he has
received; and he thus would get in all about fuourteen per cent.
Whatever may be our privato opinion as to such s result being
reasonsble or desirable, we cannot look upon it other than aa the
Legislature can have meant it; for they have since, by a statute
that admats of no doubt, enabled lenders not only to receive but to
enforce any rate of iuterest that borrowers may ngree to pay —thus
doing away with the slight check upon exorbitant interest which
they had provided by the other act. No one, I think, who has
seen such instances of the unfeeling abuse of this license as fre-
quently comes to light in courts of justice, can avoid baving grave
doubts of the wirdom snd propriety of so entire a depsrture from
the laws of restraint of usury; but we must admiuister the law as
we find it.

A good deal of etreas was laid, in the argument, on Lord Talbot's
Jjudgment in Bosanquet v. Dashwood : but that was a case decided
wlile the laws against usury were in full force, and is not applica-
ble to such a state of the law a8 was created by our statute 16 Vie.
cap. 80, which made it lawful to receive, and, as I think, to retain,
any amount of interest.

In my opiuion, the judgment of the court sustaining the Mas-
ter's report should be reversed ; and the Master should be directed
to report what is due for principal and for interest under the con-
tract, without reference to what the mortgagee received in payment
of the notes.

SraaQGE, V. C., diesentiente.

QUEEN’'S BENCH.

Reported by Conisroracy RomixsoX, Esq., Barristerat-Law.
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Ix Ter wMarrgm or Taser Axp Tur ConPORATION oF IHM
Townsaip or SOARBOROUGH.

Bylaw o levy rate for schonlhouse— Extringwc ohjections- - Refusal to x‘u:uh-ﬂm

the desire of rate-payers must be expressed— Consol. Stats. U. C., Ch. 64, sec 8t.
sec. 27, sub-svo. 10.

The Towanship couneil, by resolution, agreed to lend to the school trustees, out of
the cle reserve fund, s sufficient sum to build a schoolbouse, taking as
security their dubentures. This arrangement was made by the trrstees without
any refer to the payers, but at the next annual school moeting, at which
the applicant was pressut, the matter was & d,and the and plans
for the '“M ’b;' The ou cil brequen ={, on the uquli:l;onof
the trustees, aby-law to rabre s sum for achool purposes, which was

quired to pay the § of these debentures and redeem ope of them. The
spplicant moved to quash this by law, objecting that the loas «ffected by the
trastees without fLe consent of the ratepayers was fllegal ; but it appeared that
the achoolbonse had been flmished and occupled, many of the ratepayers swore
that they were satisfied with what had been done, and the affidavits were con-
tradictory as to how far the applicant had acquiesced in the p dingt

The by-law not being fllegal on the face of it, the court under these circamstances
refused to interfere.

Quarre, whether under Consol. Stats. U. C, ch. 84, sec. 29, sud-ssc. 10, and sec. 34,

th of the freeholders and b holders required to enable the

o
trustees to call upon the council to ievy money for the parchase of a school alte,
&c, can be expressed at annual sobool , without notics that the
question will then be brought up.

(Easter Term 24 Vic.)

H. B. Morphy obtained a rule nrin to quash a by-law passed to
levy money required for school purposes.

Hellrwell shewed cause. Burns supported the rule.

The sapplication depended upon sflidavits, being grounded upon
objections not apparect on the face of the by-law, aud the facts of
the case sufficiently appear in thc judgment.

Borns, J., delivered the judgment of the court.

It seems from the affidavits, which are very numerous, that in
the year 1857 the ichabitants of achool section No. 9 desired to
change the site of the schoolhouse, and & speciul meeting was
called of the freeholders and housebolders of the section to decide
the point. A site wasdetermined upon, and the trustees instructed
to build the schoolhouse at the carliest apportanity. The acre of
land then selected was paid for and conveyed to the trustees, snd
the deed of conveyance registered. I do not understsnd the com-
plaint of the relator to uttack those proceedings, but what was
doac afterwards. .

Ia the fall of the year 1839, the then trustees made an arrange-
meat of this kind with the council of the township. The council
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agreed by resolution of the 15th of October, 1859, to loan from the
proportion of the clergy reserve fund & sum sufficient to build the
schoolhouse, -taking in security debentures to be issued by the
school trustees, redeemable at stated times. The trustees imme-
diately advertised for tenders. A contract was entered into to
to have the building erected and completed by the 1st of August,
1860.

An the annual general school meeting in January, 1860, the
proceedings of the trustees were made known to those preseunt,
among whom was the complainant. The contract for the building
of the schoolhouse was read, the plans exhibited and examined,
and the matter discussed. On the one side it is asserted that the
complainant assented to the report of the trustees, and on the
other that is denied.

After this the trustees made a requisition to the council to levy
by rate on the ratepayers of the section the sum of $550 for school
purposes.  Part of this sum was for the purpose of the interest
falling due on the debentures, and to redeem the first one.

The applicant swore that the application was not made from any
malicious or vindictive motive, but solely that he, and the other
ratepayers and householders of the school section, might have at
some special meeting, or at the annual meeting in January, 1861,
an opportunity of being heard in the matter.

The council of the township on the 20th of August, 1860, in
accordance with the requisition of the trustees, passed a by-law
asgessing the school-section for the sum of $550.

It is this by-law which is attacked and sought to be quashed in
this application. The rule for that purpose was granted in Mi-
chaelmas Term last, and was answered during last term.

It is evident, we think, the chief ground of complaint made
against the proceedings of the trustees, is that they have expended
more money upon the schoolhouse than some of the ratepayers
‘thought need have been done, and now the complainant falls back
upon the ground that the act of the trustees in raising money b,
means of theloan from the clergy reserve fund to build the school-
house, without the sanction of the ratepayers of the section, was
illegal, and contrary to the provisions of the schkool act.

The 80th section of ch. 64, of the Consolidated Acts of U. C.,
enacts that no steps shall be taken by the trustees for procuring a
school site on which to erect a schoolhouse, or changing the site,
without calling a special meeting to consider the matter. This
was complied with in 1857, and the site settled.

By section 84 the township council is authorised to levy by as-
sessment upon the ratable property in the school section for the
erection of a school house, such sum or sums as may be required
by the trustees in accordance with the desire of the majority of
the freeholders and householders, expressed at a public meeting
called for that purpose, as authorised by the 27th scction of the
act, sub-gsection 10,

Now when we turn to sub-section 10 of section 27, we find the
provision to be, that for the purpose of providing salaries of teach-
ers and all other expenses of the school, it may be done in sach
manner as may be desired by the majority of the freeholders and
householders of such section, at the annual school meeting, or at
a special meeting called for the purpose.

We need not discuss the point whether the mode of raising the
amount necessary to erect the school house could be done at the
annual meeting without first giving notice that it would be brought
up at such meeting. The B4th section seems to contemplate that
a meeting must be called for the purpose, and I bave no doubt, if
notice has been properly given before-hand, then the annual meet-
ing might be looked upon as a meeting for that purpose, as well
as for the ordinary business to be transacted at such meeting.
But I can see room for argument that notice of such a matter as
providing funds for the erection of the school house should be
given before the annual meeting takes place, so as to constitute it
one for that purpose as well, or that a special meeting should be
called for the purpose, because without such notice before the
annual meeting the freeholders and householders may not suppose
that any other business than the election of trustees and the ordi-
nary business will be then transacted. The procuring of a site
for a school house, or change of one, is treated as something more
than ordinary. The 84th section is wider in extent, embraces
more matters than mentioned in sub-section 10 of section 27, and

does not use the expression as in the other, that a majority of the
freebolders and householders may express a desire for the pur-
poses under the 34th section at the annual meeting, but it is at a
meeting called for the purposes mentioned in the section; and
therefore it would seem to be something more than the ordinary
business which would take place at the annual meeting which was
contemplated. The 10th sub-section mentioned speaks of salaries
of teachers and all other expenses of the school, no meuntion being
made of providing the means of erecting the school house.

Be that however as it may, in this case it is not shewn that the
subject matter of raising funds to build this school house was
taken up or discussed, or submitted to the annual meeting held in
January, 1859, and it is not pretended that any meeting was called
for that purpose anterior to the arrangement the trustees made
with the council of the township to borrow money from the clergy
reserve fund, and give the debentures of the corporation of school
trustees for the money, and the resolution of the council to that
effect of the 15th of October, 1850. In pursuing the course the
trustees did it is quite clear they were not conforming to the pro-
visions of the school act. They were depriving the freeholders
and householders of any voice in the matter.

The school house has been finished and occupied, and a great
many of the ratepayers now make affidavits, stating they are per-
fectly satisfied with what has been done by the trustees; and as it
would now throw every thing into confusion to quash this by-law,
we must see what has been done since the 16th of October, 1859,
and what part the complainant took in such proceedings, in order
to discover whether any thing has occurred which would disqualify
him from now complaining.

Mr. Wheeler, the reeve of the township, in his affidavit states
that at the annual meeting in January, 1860, he presided as chair-
man: that it was explained to the meeting with what funds the
school house was to be built: that the contract with the builder

Y | was read, and the plans shown : that ¢ Mr. Taber was present at

this meeting, and took an active partin discussing the several
questions before it. And the said complainant did not then object
to any thing connected with said building, which had been dore
by the trustees, or which was contemplated by them to be done,
neither was any objection offered by any other person, but the
meeting seemed to be to deponent, as he verily believed at the
time, unanimous for building the said schoolhouse in the manner
proposed by the said trustees.” ' ' =~

Some five other persons, ratépayeis bf the section, who were
present at the meeting in 1860, confirm the statement of the reeve.
There are no less than 26 of the ratepayers of the section who
swear that they are satisfied with what has been dono. And fur-
ther, it is shewn that at the meeting held last January, since one
of the debentures has been redeemed with the money levied last
year, and the same appearing in the account of the trustees for
the year, the report of the trustees was sanctioned and confirmed.
It is said that this last meeting was the largest that has been held
in the section, and that only the complainant and some two or three
of his friends found fault with the item of paying that debenture
by means of the assessment.

In reply to the acquiescence and consent stated in the different
affidavits of the proceedings which took place at the meeting of
January, 1860, the complainant bas filed the affidavits of himself
and another person, stating that the complainant did strongly pro-
test that the mode adopted by the trustees for raising the money
was illegal, and that they had no right to do it, as they did, with-
out the sanction of the majority of the ratepayers ata meeting to
be called for that purpose. .

It is impossible for us to dispose of the matter satisfactorily to
ourselves upon such contradictions as presented in the affidavits,
and we have no mode of ascertaining which of them be the true
statement, and therefore we must draw inferences from other mat-
ters which are not in dispute. For instance, this complaint is not
made until after the school house has been finished, and the com-
plainant with other ratepayers has been called upon to pay his
proportion. He well knew at the meeting in January, 1860, of the
mode proposed to build the school house, and it was then in his
power to have stopped proceedings by applying to quash the reso-
lution of the council of the 156th of October, 1856, but he waited
until that was followed up by a by.law to levy a rate to pay the
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firet of the debentures granted by the trustees. IHe must have
well known that such a course to redeem the debt must be re-orted
to, and yet l:e does nothing, even giving credit to what he says,
but protest that they were not acting rightly, because no public
meeting was convened for the purpose.

There appears to be nothing illegal upon the face of the by-law,
and the question therefore is whether the court is bound to quash
a by-law for an irregularity in the proceedings made out by extra-
neous evidence. This court has already held that it is not com-
pulsory on it to quash a by-law thus attacked. See Stunley and
The Mumapaltty of Vespra and Sunmdale (17 U. C. Q. B. 69),
Janton and the Corporation of Reuch (19 U. C. Q. B, 591),

We think the rulo should be discharged.

Rule discharged.

Recixa v. Firzceraro.

Quarter sessions—New trial—C S. U. C ch. 113

Defendant was convicted of an assault, ut the quarter sessions, and fined; but
during the vame sessony he obtajned & uew trial, on his own afidanit, avd was
acquitted at the fullowing sesslons.  Held, that the quarter se-sions had autho-
rity to grant such new trial, aud that this court could not interfere.

{Q. B, E.T., 24 Vic., 1560 ]

An indictment was found at the general quarter sessions, held
at lerth, for the United Counties of Lanark and Renfrew, in
March, 1860, against the defendant, for an assault and battery,
alleged to have been committed on the 1st December, 1839. The
defendant was convinted on the 14th March, 1860, and the same
day sentenced to pay a fine of one shilling and the costs, and to
stund committed until the fine and costs were paid. On the second
day l.lfte.r the scanteuce was pronounced, the defendant made an
application to the sessions for a new tria), upon his own affidavit
stating that he was not guilty of baving committed the assault,
apd complaining that the evidence offered against him was contra-
dicted, and that the jury did not properly weigh the evidenze.
The court set aside the conviction, and ordered a new trial, with
costs to abide the event. The defendant was again tried at the
sessions, held in June, 1860, and was then acquitted.

These proceedings having been removed by the Crown, upon a
writ of ceruiorart, into this court, R. A. Harrison moved on behalf
of the Crown for a rule calling upon the defendant Fitzgerald to
show cause why ail the proceediugs subsequent to the judgment
and sentence of the court, which took place at the March sessions,
1860, should not be quashed and set aside as illegal, and why he,
the defendant, should not be remanded to the custody of the sheriff
of the United Counties of Lanark and Renfrew, to be detained in
the common gaol of the said United Counties, under the judgment
and sentence of March, 1860, until he should be therefrom dis-
charged by dae course of law, or whLy the defendant should not be
otherwise dealt with as to this court might seem meet and
proper.

Burns, J., delivered the judgment of the court.

Until the passing of the statute 20 Vic. cap. 61, & new trial
could not be granted in any criminsl case in Upper Canada, tried
st a court af oyer and terminer and general gaol delivery, or quar-
ter sessions. Under that act, now continued by the Consolidated
Acts for Upper Canada, cap. 113, a person convicted at or before
s court of oyer and terminer or gaol delivery, may make applica-
tion to one of the superior courts of common law for a new trial,
provided he does 50 not later than the last day of the first week of
the term next succeeding the court of oyer and terminer or gaol
delivery at which the conviction took place. The evident mesning
of the Legislature was, that the courtof oyer and terminer or gaol
delivery should perform all its functions with regard to judgment
and sentence following a conviction, with due respect to circum-
stances in each case ; for the power of entertaining the application
for a new trial is vested in auother court, to which is not confided
by the act the power of giving the judgment or passing the sen-
tenco.

With respect to the court of quarter sessions, the power to
entertain the application is vested in the same court; and the
question therefore is, at what time the application should be
entertaioed, or when is it limited, seeing that the act itself is silent
with regard to it. It is quite clear that the sessions possess the
same power that the superior courts do of altering their judgments

NAL.

during the same sessions or term ; and for that purposs the ses-
sions, A8 a term, is all looked upon ns but one duy. (Zhe Lnhahi-
tants of St. Andrews, Holborn, v. St. Clement Danes, 2 8alk. 606.)
The judgment and sentence, therefore, pronounced in the present
case, wius no obstaclo ngainst the sessions entertaining an applica-
tion for a new trial at the sgme sessious, which was the case in
this instance.

Then with regard to the grounds upon which the new trial was
ordered, it is snid that was done upon the aflidavit of the deten-
dant, and therefore was countrary to the decisions of this court (see
Regina v. Crozier, 17 U. C. Q. B. 273 ; Regina v. Oxentine, 1b. 295),
and also of the Commonm Pleas, upheld in appeal in the case of
The Queen v. Grey. The constraction given to the sct is, «hat the
power of moving for a new trial is confined to poipts of la.- and
questions of fuct arising upon the evidence given at the trial, and
not upon what may be alleged upon affidavits supplied afterwards;
and no doubt the courts of quarter sessions ought to be governed
by the decisions upon t!ie subject. We must suppose in general
those courts do so, and in the case before us it may have been so
acted upon; for although the affidavit be returned to this court, it
is not shown that the court of sessions made the order for a new
trial #olely nupon the affidavit. The evidence given at the trial does
not appear before us in any way, and it may be that a question of
fact arose upon that’evidence sufficient to satisfy the court that it
was right to order a new trial; and if that be so, the filing and
using the defendant’s affidavit would amount to nothing. No
authority has been vested in this court to review the judgment of
the quarter sessions where a new trinl has been ordered. Itis
only where the sessions have confirmed the conviction, that the
convicted party may appeal.

As the case stands at present, there is no ground for saying that
it clearly appears the sessions have transgressed their jurisdiction ;
it i3 only surmised that they have not followed the rule established
in the superior courts of not granting new trials in criminal cases
upon affidavits merely, and this comes now before us very nearly
a year after the defendant was acquitted upon the new trial granted
to him. There should be no rule.

Rule refused.

COMMON PLEAS.

( Reported by E. C. Joxzs, Esq., Barrister-at-Law, Reporter (o the Court.)

StrEET v. THE CoRPORATION OF THE CoUNTY OF KgNT.

Crown lands— Un-patented— Asscssments ox.

Plaintiff in the year 1853 purchased certain Crown lands through the Crown lands
agent at Chatbam, taking a recelpt for the first instalment then , which
stated, among other things, that in case any other permon should have any
claim for improvements, the sale should be cancelled ; slto, that no timber was
to be cut on the premises in gquestion excepting for the improvement thereo:
without the covsent of the wn land agent or first paying the purchas
money in full.

Ia January, 1854, the commigsioner of Crown lands. in supposed compliance with
stat. 18 Vic,, ch 182, sec. 48, transmitted a list to the regustrar of the county,
/fn the statement of cane set out )

Plaintiff paid all the 1nstalments on the lands as they became due, but no patent
lease or license of occupalion has been granted for the lands. and the title
thereto hag always been vested in Her Majesty The only right in plaintiff
buing that evidenced in the receipt, &c. 'Lhe lands bave never been in the
actual possession or oocupation of any person whomsoever, and the plaintiff has
always resided out of the county in which they are situste.

In the years from 1354 to 1839 inclusive. the lands were assessed for taxes, which
oot being paid, the treasurer issued his warrant, and tbey were adversised ac-
cordingly. To prevent the sale beidg carried out, the plaintiff, under protest,
pud the t claimed for the

Heid, 1st, that statute 16 Vic.,ch. 159, sec. 24, (Con. Stat. ch. 22, sec 27) (since
repealed,) was not intended for Upper Canada.

2nd. that sec. 13 Con. 8tat. U, C., ch. 22, was mandstory and not permisive, and
that a bcense of occupation should be issued to every person wishing to pur-
chase. lease or settle on any Crown land.

3rd, that the lands in question were not suhject to assessment as they were vested
1n the Crown, no licenss of occupation, lease or patent thereof having been

uted by the Crown.
granted By (Easter Torm, 24 ¥ic.)

SpxciaL Casz.

In the year 1853, certain clergy reserve lands in the township
of Tilbury East in the county of Kent, in all-1715 acree, the title
to which was vested in Her Majesty, were purchased by the plain-
(iff from the Crown lands sgeunt for the county of Kenmt on the
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terms mentioned in a receipt giving to the plaintiff at the time of
purchase by the eaid Crown lunds agent at Chatham, where they
were sold, of which receipt the following is a copy :

. Chatham 29th Sept. 18563,

““ Received of Thoa. C. Street. Esq., the sum of fifty-five pounds
in paymeut of the fivst instalment and inspection fees on the clergy
reserve lands included in the foregoing list, and contsining by
admeasurement 1715 acres, be the same more or less. This sale
is, however, made with the express understanding that no claim
to the said land exists on the part of any other person on account
of improvements or otherwise, and that should such a claim be
established to any of the said lots, the safe, so far as they are con-
cerned, will be cancelled, And further, that no timber is to be
uscd on the said premises excepting for the improvement thereof
without first arranging with the agent or paying up the whole of
the purchase-money, of which an instalment of ove-tenth and
interest from day of purchase becomes due on the first duy of
January in each year, without reference to date of sale.

‘¢ Signed,
J. B. WiLLiAus, Agent.”

Annexed to said receipt is a list of the lands referred to in the
reoeipt.

During the month of January, 1854, the commissioner of Crown
lands transmitted to the treasurer of the said county of Kent,
in supposed compliance with the 16 Vic., ch. 182. sec. 48, a list
in the following form, the heading of which wus all printed in the
original, excepting the words in italics. Under the column headed
** name of lessee, patentee, or purchaser,” the plaintiff’s name was
inserted, following which the lots were mentioned, upon which the
taxes in question were imposed; and uuder the colamn headed
‘“remarks” the word ¢ ciergy’ was set after them to distinguish
them from Crown lauds.

¢ Statement of lands granted or leased, or in respect of which a
license of ocoupation bas issued during the year 1853, in the
Townships of the County of Kent.”

Sale.

No. Remarks.

Namne of Lesscs, Patentes,
Purchaser I Part. | Lot.

or

Gore. | Acres.

1st. Were the lands on the facts stated legally liable to be as-
sessed and taxed for county municipal purposes.

2nd, in adding the 10 per cent. to the amouut of tax due on the
Ist of May in each year, was it legal to compute and add the 10
per cent. not only on the tax, but also ou the per cent. added on
the 1at of May of the preceding year.

If the court should be of opinion in the affirmative tbereof, then
the plaintiff agreed that a judgment should and might be entered
against bim of nolle prosegus immediately after the decision of this
case, or otherwise, as the court might think fit, but if the court
should be of opinion io the negative thereof on the first question,
theu the defendants agreed that judgment should be entered
against them by confession for £160 10s. 9d., with interest from
the 13th of November, 1860, immediately after the decision of this
cave : but if the court should be of opinion in the affirmative on
the first question, but in the negative on the second; then the
defendants agreed that judgment should be entered against them
by confesvion for £2 8s. 2d., with superior court costs of suit immeo-
diately after the decision of this case, or otherwise as the court
might direct, and that judgment should be entered accordingly.

1a Ihlary Term last Rickards, Q. C., argued the case for the
plaintiff, and cited 16 Vic., ch. 182, sec. 48; Ienderson v. McLean,
6 U. C. Q. B. 630; Alexander v. Burd, 8 U. C. C. I. 539,

Wilson, Q. C., for defendants, cited 16 Vic., ¢h. 169 ; gec. 6.

Drarer, C. J.—Acocording to the facts stated in the special case,
the plaintiff was not the grantee or lessee of the lands in question,
nor was there any license of occupation granted to him in resy ot
thereof.

The Commissioner of Crown Lands might perhaps, under 16
Vie., cb. 182, sec. 48, have returned these lots as ungranted lots,
of which no person had received permission to take p ion,
though from the language of the receipt for the first instaiment of
the purchase money, ¢ that no timber should be used upon the
premises except for the improvement thereof,” without first
arranging with the agent for Crown lands or paying up the whole
of the price ; it may be well inferred, that the purchaser, in taking
possession, would not be an intruder on the Crown domain. Bat
it would appear tbat the return as actuslly made by the Commis-

iol of Crown Lands, in which he sets down the name of the

The plaintiff bas paid all the instalments of the said purchase
money and interest on the said 1ands on the days they respectively
became payable. No patent, lease, or license of occupation was
ever granted or issued for the said launds, or auy of them. The
title to said lands has always since date of the said receipt been
vested, and still is vested, in Her Majesty. The only right the
plaintiff has or ever bad to the said lands is what was acquired
under the purchase evidenced only by the said receipt and the
payment of the subsequent instalments, and such rights the plain-
tiff still posseeses. No person has ever been in actual possession
of, or resided on, or ever occupied the said lands, or any of them,
or any part thereof. The plaintiff has never been a resident in,
or had a legal domicile or place of business in the said township
of Tibury East, or the said county of Eent, but has always resided
in the county of Welland.

The said lands in the years 1854, 1855, 1856, 1857, 1858, and
1859, were, (for the first time) assessed and returned by the
sssessors of the aaid township of Tilbury, and were designated on
the assessment rolls for said years respectively as lands of non-
residents, without the name of any owner or occupant. Duriag
each of the said years they have been rated for county purposes,
but no part of the taxes having been paid, a warrant was issned by
the county treasurer for the sale of the said lands, and they were
duly advertised for sale by the sheriff of the county of Kent. The
fla.intiﬁ', under compulsion aungd to prevent thé sale of the said

ands, but protesting against the right to assess or tax the said
lands, paid the defendants the amount of the said taxes, £160 10s.
9d., on the 18th November, 1860.

On the first day of May 1855, the treasurer of the county added
10 per cent. to the amount of the tax remaining due for 1854. On
the Ist day of May in each subsequent year the treasurer added
10 per cent. to the amount remaining due for taxes, computing
not only on the taxes for the pievious year, but also oo the 10
per cent. imposed or added in the preceding year.

The questions for the opinion of the court were :

plaintiff as purchaser. is not within the terms of the 48th section
of the assessment law of Upper Canada.

It has been argued that the 24th section of the public lands act
(Congol. Stat. of Canada, ch. 22, sec. 27, since repealed) is appli-
cable to this case. This section required the Commissioner of
Crown Lands to transmit in January in each year ¢ to the regis-
trar of every county or registration district, and secretary-treasurer
of any municipality in Lower Caoads,” a list of the clergy and
Crown lands theretofore or thereafter sold, or for which licences
of occupation had been granted in such country or registration
dstrict, and upon whicn a payment had been made, which said
lands should *‘ liable to the assessed taxes in the townships in
which they respectively lie, from the date of such license or sale.”

I think it clear that this enactment was not intended to apply
to Upper Canada. The assessment act for that part of the pro-
vince declared what lands sbould be taxable, and provided for a
return to the treasurer of every county therein of lands granted or
leased, or in respect of which a license of occupation had issued,
and the 9th Vic., ch. 84, (Consol Stat. U. C., ch. 89, sec. 80,)
required & return from time to time, to each registrar in Upper
Caunada, of the names of all persons to whom Crowp grants for
lands in the respective counties had been issued. Without theso
enactments I should have thought the plain construction of the
sentence made the words ¢ Lower Canada” applicable as well to
the registrars as to the secretary-treasurer, and with them I think
there is no room for reasonable doubt.

At the same time I think there may be reason for concluding
that the 6th section of the public land act (sec. 13 of the Consol.
Stat.) was mandatory and not merely permissive, and that a
license of occupation should be issued to every person wishing to
purchsase and become a settler on sny public land. It is needless
to enquire whether the Commissioner of Crowa Lands might not
have read the word ¢ and’” as if it were ‘¢ or,” or have assumed
that every purchaser intended to be a settler, since the last act,
23 Vic., ¢h. 2, sec. 16, removes all doubt in this respect, though
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it follows the form of language used in the previous acts, that the
Commissioner of Crown Lands may issue the liceuse of occupation.

Bubject to certain exceptions all land in Upper Cananda is liable
to municipal taxation. One of these exceptions is, all estate and
property belonging to, or vested in, Her Majeuty, and this excep-
tion is qualified by an enactment that the occupant of any land
belouging to Her Majesty shall be liable to taxation for the land,
(provided be does not cccupy in some official character,) but the
land shall not be chargeable for the same.

For the purposes of assessment the motive for requiring a return
to the treasurers of lands granted or leased, or for which a license
of ocoupation has been granted ie self-evident. And the license of
occupation, which for the licensee’s benefit is declared to be primd
Jacie evidenze of possession. is no doubt, for the purpose of ascas-
ment, evidence that he is occupant.

Bat the case shewed that the plajutiff is not occupant in fact,
nor has he s license of occupation ; and the land is neither granted
nor leased to him. I do not see that by the fact that the Commis-
sioner of the Crown Lands has made a return of his nameina
manner not pointed out by the act, he can subject him as occupant
to be taxed for this land  The land iteelf was evidentally not
chargeable, and the plaintiff was not occupant, grantee, or lessee,
the tax was not lawfully imposed, and the plaintiff should have
judginent on the first question submitted.

We have not overlooked the 29th section of 16 Vic., ch. 1569,
referring to locations or eales made prior to that act, three mouths
subsequent to the passing whereof this sale was made,  Section
14 of Consol. Stat. Canada, ch. 22, aleo refers to sales made prior
to the 14th of June, 1853.

Per cur.—Judgment for plaintiff.

8wmire v. Tae Corroration or TBE CiTY oF ToRONTO.
By-law— Tavern ticense, action for bireach of — Forfeure,

Action for 1llegally depriving plaintiff of his tavern license.

The defendants pleaded that that plaintiff carriad o business vnder a by-1aw, the
provisions of which be had {afringed, and thereby his liconse becams furfeited
Demurrer, that defendants bad no power to puss such a bv-law.

Held, that no action can be brought for the infringement of a by-law till one month
after it has been quashed.

Writ issued the 6th of September, 1860.

1st count of declaration stated that defendants wrongfully de-
prived plaintiff of his tavern license.

2nd. That defendants assanited and imprisoned plaintiff, &ec.

To which defendants pleaded: that plaintiff carried on his busi-
ness as an innkeeper, nnder license from defendants, under by-law

No. 5, passed on the 14th of February, 1859 ; and by said license

plaintiff was bound to obey and fulfil the provisions of said by-law

No. 5, one of which was that no intoxicating liquors should be sold

on Sundays, and another that on conviction of breach of aforesaid

oondition, that in addition to the penslty thereby imposed, the
party so convicted should absolutely forfeit his license ; that dur-
ing the continuance of said license, and while plaintiff kept such
ino uoder it, he, the plaintiff, was convicted of a breach of the
said by-law No. 6, and fined in the sum of $40, and did thereby
forfeit his said license under said by-law, which is the deprivation
alleged in the first count of the declaration. To which plea plain-
tiff demurred, on the grounds that the defendants had no power
according to law to pass such by-law, or to deprive plaintiff of his
license for the alleged offence.

Joinder in demurrer.

Hallinan, for plaintiff, referred to Consol. Stat. U. C., cap. 126,
secs. 1, 9, 16, 20, p. 991; Whufield v. S. E. Ry. Co., 4 Jur. N.S.
688, Q B.; 27 Law Jour., Q. B. 229.

Adam Wilson, Q. C., for defendants, referred to Con. Stat. U.C.
cap. 54, sec. 254, el seq.

Dnapse, C.J.—No exception has been taken to this declaration.
The only question raised before us is, whether the ples justifying
what is complaived of is sufficient—in other words, whether the
defendants had legal authority to pass the by-law set out in the
plea.

But there is no averment by plaintiff in reply to the plea that
the by-law bas been quashed; and conceding, for the argument’s
sake, that it was ultra vires, still, by sec. 202, no action can be

e ——————

————

brought until one munth after the by-law, *‘illegai in whole or in
psrt,” bas been quached.

If the by-law is legal, it dres not authorize the defendauts to
deprive the plaintiff of his license, but it ubsolutely forfeits the
license by ite own inherent force, on certain facts being estab-
lished. This forfeiture is the thing complained of in tle declara-
tioo, for that is the only meaning I can place onit. The necessary
facts are averred, and the plaintiff admits them.

If the by-law is illegal, but not quashed, the action would not
be maintainable under the 202nd section, above referred to. The
plea, it is true, does not aver that the by-law was in force when
the defendants did the act complained of, but sets up that the
plaintiff got his license under a certain by-law, and by his license
bound himself to obey the provisions of that by-law, and shows
that it absolutely forfeits the license under certain circumstances.
So that either way the demurrer fails.

Mr. Hallinan, io support of the demurrer, referred to the Con.
Stats. U. C. cap. 126. The defendants are the Corporation of the
City of Toronto, which corporation is not a justice of the peace,
nor an officer, nor a person fulfilling a public duty arising out of
the common law, or imposed by act of Parliament. so fur as the
subject matter stated in the declaration is concerned. And it does
not appear to me that the 12th section of Consol. Stats. U. C. oap.
2, which enacts th.t the word ‘¢ persor. ” shall include any body
corporate or politic, or party, ‘* to whom the context applies,” affects
this question, for I think the whole frame of cap. 126 excludes its
application to the case of & corporation.

Ler cur.—Judgment for defendant.

Muie v. Lawnis T aL. (Executors.)

Promissory notes—Bond grven by 3 on an ting fur bal
! certawn -g:wry noles mads by testatir—How far un
extinguishnent of the original delit,

Declaration on thres promissory notes given by testator in hislifo time for £21 5.
£55, and £40 10s., Tespectively.

Plea. that after testator died and the notesa fell @ne. the plaintiff and dcfundants,
ascounted together and struck s balanoe, for which, the defendsuts gave sheir
bond to pay out of the first moneys they shouid receive frum the estate within
oighteen montbs.

Held bad, as not shewn to ba given insatisfaction of the notos or of cross-demands

th be plwaded for more than a payment pro tunio fur the

due on

and o
amount of it. (E.T., 24 Vio)

Declaration against executors on three promissory notes made by
testator, one for £21 Bbs., payable twenty-four months after date,
(1st January, 1855,; the second for £55, with interest, payable
twelve mounths after same date. The third for £40 16s, with
interest, payable twelve months after date, 11th February, 1859,

Plea, that sfter the testator died and the notes fell due, defen-
dants, as executors, and plaintiff accounted together, of and con-
cerning the said notes and divers sums of money then due, and to
become due, from defendants as such executors to plaintiff, and of
and concerning divers sums of money received by plaintiff on ac-
count of the said notes. And upon such accounting the defendants
were found to be indebted to the plaintiff in £100. And thereupon
it was agreed that defendants should give to plaintiff their hond
for paymeot of the said sum, out of the first moneye that should
come to their hands within eighteen months after the making of
the ssid bond, and theret.pon defendants did become bound by their
writing obligatory sealed with their seals, and now in plaintiffy
custody, to pay plaintiff the said money that should come to their
hands within eighteen months as aforesaid.

Averment, that the eighteen months bave not expired, and that
the bond is in full force.

Demurrer.—That the plea does not aver that it was everagreed
that the plaintiff should take the bond in satisfection of the causes
of action declared on, and that neither accord nor satisfaction is.
alleged in the said ples.

R. A. Harrison supported the demurrer. The plea does not
shew cross-accounts—it does not shew any satisfaction of the notes,
or any other bar, aud if the bond was intended as a satisfaction, it
does not shew that plaintiff accepted it as such. The plaintiff is
placed in no better condition than before. The plea is bad in form.
The bond is not the personal bond of defendants The accounting is
all on one side, and is therefore nobar. There is no ccnsideration
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shewn for the accounting, nnd the declaration shewa a larger sum
due than the plea meets.  Hecited Smith v Page, 15 M. & W. 683 ;
Callander v #oward, 10 C. B. 290; Perry v. Atiwvod, 6 E. & B
691 ; Flockton v Ilall, 14 Q. B. 380, and 8. C. in error, 16 Q. B.
1029; Brown v. Jones, 17 U. C. Q B. 60.

J. Bell, {Toronto,) contra, cited Fearnv. Cochrane, 4 C B. 274;
James v. Williums, 13 M. & W. 828; Evansv. Pows, 1 Exch. GUL.

Dearer, C. J.—The plea is pleaded in bar, and if it contains &
good defence, it must be to the whole action, for if it be a suapen-
aion of the right to sue upon these notes, it will, I apprehend, be
an extinguishment of the claim altogether (See Rottomley v. Nut-
tall, 5 C. B. N. 8. 122; Ford v. Beech, 11 Q. B. 852, and the cases
there referred to.)

In substance the plen amounts only to this, that in consideration
that the defendants, who are exzcutors of Alexander Muir, and are
sued in that cbaracter, on three promissory notes given by the
testator, gave their bond for paywent of a certain sum, alleged to
be the balance due after deducung certain payments, out of what-
ever moneys they should receive from the testator’s estate within
eighteen months after the bond was given, the plaintiff should give
tune for the cightecen months. If no moneys are received from the
testntor's estate during that period the bond will be of no value to
the plaintiff, and tbe defendants will be under no personal liabili-
ty. Itisa merely conditional undertaking of the defendants as
individuals, and gives the plintiff no other or higher remedy
agninst the testator’s estate.

It is not set up by this plea that the boud was given and accept-
ed as a satufaction of the original demaud. But it is introduced
by a statement that the defendants, as executors, and plaintiff
accounted together of and concerning the said notes, and of and
concerning divers sums of money due, and to become due, from
defendants as executors to tue plaintiff, aud of and concerning
divers sums of money received by plaintiff on account of these
notes ; that a balance was struck and thereupon defendants agreed
to give this bond.

It is not very easy to understand on what ground the defence is
really meant to be rested—whether that the striking 8 balance as
set forth gave a new cause of action founded on that stating of
accounts, and the implied promise of the defendants to pay the
ascertained balance, or that the plaiutiff took this bond as a secu-
rity for the original demand payable at a future day, and caonot,
until this security is due and unpaid, sue for the criginal demand.

It does not appear to me sustainable on either ground. There
is no averment of an accounting respecting cross-demands of the
defendants against the plaintiff; for the accounting respecting
payments made upon the notes, or any of them, would not fall
under that category, ard could furnish only a defence pro tanto,
and not operate to extinguish the right of action on the notes, and
the authorities referred to apply to negotiable securities, which,
being accepted for the original demand, may be deemed pagment
for the time, & conclusion which bpever can be drawn from the
giving and accepting such a bond as the plea states. I think the
plaintiff is entitled to judgment on this demurrer.

IN CHANCERY.
(Reported Ly RicgarD S¥ELLING, Eg7 , Student-af-Law )

Herrick v. TRe Graxp Truxx Rairnwar CoMPANY.

Grand Trunk Ravway Company— Ights of preference bondholders,

Held, 1. That under Provincial Statutes 12 Vic., cap. 29, 18 Vic. cap 174, and
19 & 20 Vie. cap 111, the preference bondholders of the Grand Trunk Rallway
Cumpany are in the Xosulun of preferred creditors, haviag a lien co the road
and all the works and property of the rulway.

2. That the rights of the preference bondbulders, thus created, are not impaired
by aoy subsequent enactments, and, if anything, confirmed by stat, 22 Vic.¢ 52

3. That the bondhinlders can institute a suit to restrain the directors frora apply-
ing the €aruingsof the fvad :n any other way than in the order appointed by
the acts. -

4. That the bondholders. having 8 hien, are nnt otliged to submit to payment of
past debts which the directors neglected to pay.

(Mot day, 17th June, 1861 )

The bill in this cause was filed by George Herrick (on behalf of
himself and all other shareholders in thie Grand Trunk Railway
Company of Canada, excepting the defendants hereinafter named,
who are such sharebolders), sgainst the Grand Trunk Raiiway

Company of Canada :—The Hon. John Ross, Thomas E. Blackwell,
Sir Etienne Tache¢, Thomas E. Campbell, The Hon. James Ferrier,
The Houn. George Crawtord, James Beaty, Thomas Gibbs Ridout,
William Cayley, und The Hon. John Hillyard Cameron.

The plaintiff, as a sharehvlder in the Graod Truuk Railway
Company of Cunada, claimed to be entitled to all the powers and
privileges of u shareholder, having twelve shares in the under-
taking. The prayer of his bill was as follows:

1st. That it may be declared that under the circumstances in
the bill mentioned, the weekly and other earnings of tho said road
should be applied, after the payment of the ordinary and current
cxpenses of managing, maintainiog and working the said road, in
aud towards the purchase and acquisition of such rolling stock,
plant, stores, and other appliances, as may be requisite for the
more cfficient working of the said railway, and in and towards the
payment and discharge of the floating debt of the said company,
in preference to aud before any payment in respect of the prefer-
ential bonds, or the interest thereon, or any part of the funded
debt of the company.

2nd. That the defendants, the directors of the company, may
be restraized from any other application or appropriation of the
earnings.

3rd. That (if necessary) for the purposes aforesaid, all proper
directions may be given, and accounts taken.

4th. That the plaintiff may have such further and other relief
in the premises as the nature and cirocumstances of the case may
require, and to the court shall seem meet.

@Galt, for plaintiff, submitted that 12 Vic. cap. 29, was largely
referred to in all the subsequent acts relating to the Grand Trunk,
and argued that it was most important to be considered in refer-
ence to the plaintiff ’s case, urging upon the court that particular
attention should be given to its provisions. Referring to the first
section, he argued that the payment of the interest guarauteed by
the Proviuce should be the first charge upon the tolls and profts
of the company; and particular stress was laid upon the circum-
stance, that by the provisions of this act, the fund out of which the
interest on sums guaranteed was to be paid, was out of the ¢ tolls
and profits” of the company, and to secure this a lien was given
on the ¢ property” in the following terms of this section :

¢ That the Province shall have the first hypotheo, mortgage and
lien, upon the road tolls and property of the company, for any sum
paid or guaranteed by the Province.”

He also referred to 14 & 15 Vie. cap. 73, secs. 19, 20, 22, 24,
commenting at length on their provisions.

He then referred to secs. 2 & 3 of 18 Vic. cap. 74.

He next contended that as the charge, hypothec, and lien in
favor of the Crown, by 18 Vie., shall have the same preference and
privilege, and shall be subject to the same incidents as to redemp-
tion and otherwise as the charge, bypothec and lien in favor of the
crown for claims3 arising out of the Provincial guarantee, and that
such payments were to be paid out of the profits. As to what are
¢ profits,” he referred to Corry v. The Londonderry and Enniskillan
Ravlway Company, 7 Jur. N. 8. 6508. In this case it was held that
debts incurred by a railway company for rails, stations, and the
like, and which, if there had becn funds, would have been paid at
the time they were incurred, form a first charge upon the profits
of the company; and that guaranteed preference shareholders
are entitled to be paid arrears of dividends, without interest m
priority to those shareholders over whom they have a preference.

Estes, V. C.—Do you contend that this case intends to refer to
all debts incurred in the past, and to be incurred in the future, for
working the road, and for the purchase and payment of rolling
stock, &ec. ?

Gult.—Yes, most unquestionably, that is our contentioun.

EsteN, V. C.—A bound to complete the undertaking—would it be
o debt referred to in this jndgment?

Galt.—No, I suppose not. I refer tc section 8 of the act of
1856, 19 & 20 Vic. cap. 111, and particularly to 20 Vie. cap. 11,
sec. 4.

Mr. Galt continued. You will observe that the Province fore-
goes all interest on its claim against the company until the ¢¢ earn-
1ags and profits” of the company shall be sufficicat to do certain
things ; and, ficst, all expenses of managing, working and main-
taining the works and plant of the company are to be paid.
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Eatex, V. C.—All expenses muit be proviously deducted before

the Government postponed its lien. It seems 10 imply that unless
the Government made thia concession, they were entitled to receive
iuterest, but they foregc *he interest. Tho Governinent, us I un-
derstand it, Mr. Gait, concede nothing,.

AMr. Glalt referred to 22 Vic. cap. b3, secs. 4 & 5, and continued :
I refer you with confidence to these sections. The company may
issue any amount of bonds it pleases. I contend that the P’rovince
has not transferred any right to tha preference bondholders; and
all the Provinge has done in the matter of preference bonds is just
this : The Province has said, **When there is anything to pay
us, you, prefcrence bondholders, shall have it.” DBut when refer-
ence is made to that aot to which I have referred, as to the order
of appropriation of the garnings—when regard is had to the deduc-
tions muade by the Legislature—I say it was intended by the
Legislature, by those deductions for expenses of managing, work-
ing and maintaining, to provide for the creditors of the company.
Aud if this were not so, all I can say is, that the Legislature have
apprepristed the earnings of the company for all time to come,
aud have left no fund whatever for the payment of creditors 1
refer to Reasell v. The Eust Anglian Ratlway Company, 6 Railway
Cuses, 541.

8pRAGOE, V. C.—~Do you understand that floating debt means
every unsecurcd debt ?

Galt —Yes; 1 presume it is so.

Estex, V. C.—As I understand your argument, there ure three
classes of debt which you contend should be paid defore the interest
is paid on the prefercuce bonds. 1st. The debts tor constructing
the line, which were incurred before the act authorizing the issue
of the preference bonds had passed. 2nd. The expenses of man-
aging, working and maintaining, in arrear, and also incurred
before the said act had passed. 3rd. Similar debts incurred, and
to be incurred since the suid act had passed.

Galt.—That is our contention.

Srragor, V. C.—What are the costs of construction, when the
rails are down, or when the road commences running ?

Galt.—1 cannot say what may be said to be the costs of con-
straction ; nor does it much matter, as the debts for construction
are almost all paid. I suppose if a bridge break down, the com-
pany would be bound to repair it, and the costs for doing so would
be a proper charge to be paid as expenses of managing, working
and maintaining.

Esren, V. C.—T really don’t know what the Legislature may
bhave meant to say—I do know what it has said.

Adam Crooks next addressed the court op the part of the plain-
tiff, and called attention particularly to the frame of the suit. He
referred to 23 Beavan, 212, & Drewry’s Equity Pleader, 57, and
contended that the bill was properly framed, aud that the plaintiff,
qud a shareholder, bad a right to the relief sought by the bill. He
referred to Corry v. The Londonderry and Enniskillen Rarlway
Company, aund directed attention to the coonsideration that the
Grand Truuk preference bondholders’ rights were in the natare of
& lien on the ** profits* of the railwany, and argued that there was
no difference between preference bondholders and preference
shareholders ; that & railway mortgage was in the nature of &
Welsh mortgage ; that while the dry right to have a receiver
remained to the bondholder or mortgagee, yet be could neither sell
unor foreclose. Mr. Crooks aleo remarked oo the circumatance that
Bo sinking fund was provided for the payment of the principal of
these prefereace bouds.

Bsrew, V. C.—I suppoee it was intended that the company
should start free and clear of cCebt, and that, the interest being
regularly paid, little trouble would ensue. It is remarkable, how-
ever, aud somewhat important, that a sinking fund wes not pro-
vided for.

SpraaGe, V. C.—The bouds are payable on a day certain.

Crooks.—Yes, in twenty years. 1 refer to Crawford v. North
Eastern, 4 K. & J., 23 Jur. 1093.

Alex. McDona.d appeared for the directors and the company.
The company, he considered, were quasi trustees of the earnings
of the road, and they desired to dispense those earnings strictly in
accordance with the acts of Parhament. He said that trustees
were entitled to come to this court for advice and relicf when
threateued by actions. The compauny being trustees for the diss

tribution of the enrnings of the road, the question is, where are
they to begin? There is no difficulty when a starting point has
heen obtained, but thé difficulty is to arrive at a correct starting
point, and hence the desirability of « decision of this court upon
the subject.  The directors of the conpany huve a plan which they
are prepared to act upon. Mr. McUonuid argued that this bill
was sustainable, and 1t would have been equally so if filed by the
company or the directors, as it has been by a shareholder. As to
the preterence bondbolder who is a party, Mr. McDonald contend-
ed that the decree to be pronounced in this suit would certainly
Lind him. If the decree should be that the defendant Cameron is
to be paid, then Le (Mr. Cameron) would no doubt be strenuous in
his contention to support such a decree ; butif, on the other hand,
the decree should be that the debts of the company must be first
paid, then, without doubt, Mr. Cameron will be bound.

EsteN, V. C.—Mr. Cameron is a holder of preference bonds
resident in this country. Can be represent those in England ?
Cannot a boudholder resident here have views and wishes in which
those resident in England may not agree?

MeDonald.—I think not  If the principle of representation is
applicable, the other parties resident in Eugland must be bound
by any decree made against Mr. Cameron.

EsTEN, V. C —This court wil! not make a decree which can be
upset next week.

MeDonald.—The company and its directors desirc that the deci-
sion to be pronounced ia this suit shall be final. Mr. McDonald
then referred to the act of 1857, 20 Vic. cap. 11, and reading sec.
4, contending that the true construction of that section was, that
all the earnings of the company should go to pay debts in the first
instance.

Estex, V. C.—As I have before obscrved, Mr. McDonald, the
Legislature supposed, and, we may take it, intended, that the rond
started clear of all debt ; and if this had beca a fact, the construc-
tion of this act, 20 Vie. cap. 11, scc. 4, would be ensy enough ; and
there being no sinking fuund provided, it scems to me as if the pre-
ference bonds were in fact perpetual annuities.

Mc Donald.—Dut again, 1 do not know that I need trouble you
with further reference to those acts which have been ¢o frequently
mentioned in the course of this argument. I think we get over all
difficulty by refering to an act which was passed last session, and
I beg you to refer to the same.

Strong.—1f that act is referred to, I must consider whether U
can retain my brief. My learned friend must not take me by sor-
prise. I havenot seen the act; it is not yet printed ; and it was
understond that that subject should not be referred to.

The Court.—The acta of last session are printed, and are in
court. We had better ace the act, Mr. McDonald, and hear what
you have to say upon it.

McDonald read from an act passed last session, cap. 17, entitled
« An Act to explain and amend the Railway Act.” The 8th section
he relied upon, is as follows :

*The interest of the purchase money or rent of any real pro-
perty acquired or leased by any railway company, and necessary
to the efficient workiog of such railway ; and the price or purchase
money of any real property or thing, without which the railway
could not _e efficiently worked, shall be considered to be part of
the expeuses of working such raiiway, and shall be paid as such
out of the carnings of the railway.”

EsteN, V. C.—Is that a declaratory act, and does it apply ?

MeDonald.—I think I shall be able to shew that it does apply ;
and I refer to Wilson v. Whatley, 1 T. & . 436; a decision of
Mr. V. C. Page Wood, which I think carries the application to the
present case completely.

The CovrT.—What definition do you give to the word “thing.”

McDonald.—The case I have cited gives the definition; and I
contend, upon the authority of that case, that a ¢ locomotive " is
a “thing,” within the meaniag of the act.

Galt objected to any reference being made to this statute. He
considered that it did not apply, and he did not wish thatit should
be made any part of his case.

MecDonald concluded his argument by a general reference to the
position of the company and directors in this litigation, and re-
viewed the points, which, as submitted, established the views be

had taken of ths case.
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8. 1. Strong.—1 appear for the Ion. John IHillyard Cameron,
who is made a party defendant in the interest of tky preference
bondholders. I need not recapitulate the various statutes which
have been so frequently, in the course of this argument, hrought
before the attention of the court. Mr. Galt has exhausted all that
I need say on the question of extracts from the statutes. To
wy mind, the question is one of construction—the construction
of the Gth section of the act 22 Vie. cap. 63. I take the prac-
tical question for consideration to be, whether the directors have
8 right to pay any debts other than mere current expenses—
working expenses. These, I submit, must be met and paid.
And what are workiag expenses? They are easily describeg. I
understand working expenses to comprise wages to employces,
wood and oil, necessary to work the line, repairs of rolling
stock, and the maintennnce of the permanent way. And how
can it be otherwise? The acts clearly provide bow the company
are to pay their debts, and indicate the fund to be employed for
that purpose. The company, by their acts, have power to raise
capital by contribution and by loan; aud, reading the acts by
the light of an ordinary commercial understanding, the interpre-
tation is clear. Take the case of a partnership, which I submit
is a proper illustration. Suppose that the profits thereof are
mortgaged—profits to be hereafter made—can the mortgagors,
the partners, use the capital of the partoership for purposes for-
eign to their trade ? Certain'y not; the capital cannot be so used.
And now refer to 20 Vic. cap. 11, sec. 4, anl the force of my illus-
tration is apparent The share capital was limited, but there was
no restriction to the loan capital; and the section last referred to
goes to show clearly how the income of the railway was to be
applied, after deducting working expenses. Mr. Strong contended
that Russell v. East Anglian Railicay was inapplicable. He also
reviewed Corry v. The Londonderry and Enniskillen Railicay Com-
pany, and pointed out that that case was as to the distribution of
profits as between shareho’ders, while this case was as deliwccen cre-
ditors. And here again he referred, by way of illustration, to the
case of a partnership, arguing that as a division of profits between
shareholders (i. e., partners), the case of Corry v. Londonderry
was sustainable, but urging the great and grave distinctiou between
that and this case. He also urged that the act of 1858 (22 Vic.
cap. 52) superseded the act of 1857 (20 Vic. eap. 11); that in the
act of 1858 there were not any conditions ; that the order of appli-
cation of earnings, after payment of working expenses, was clear,
and that the first payment thereafter was to be mnde by payment
of interest to the preference bondholders; that this act gave them
a title even as agninst judgment creditors; and that the lien of the
Province absolutely vested in them. He referred to the frame of
this suit; and as to defendants by representation, referred to
Calvert on Parties, 41.

Edward Blake followed on the part of Mr. Cameron, in the in-
terest of the preference bondholders. The lien of the crown, or
that of the preference bondholders, or both, extending to eve.
thing owned by the company, the execution creditors would be
restraived from levying, at the instance of thege parties, and there-
fore the damage alleged by the bill would not arise in fact. The
lien of the bondholders was practically a first lien, not on the pro-
fits, but on the road and effects of the company; and the bond-
holders were entitled independently of the act of 1858, to a receiver
of the profits, on default of payment of interest or principal. The
clear intention of the Legislature was, that the company should
construct and equip the road by means of the borrowing powers
cooferrcd under the various acts, and there was no intention that
the company should go into debt to contractors or others for con-
struction, except by means of these borrowiag powers.

The result of the plaintifi’s contention would be to give the
compaby power to postpone all holders of securities by the simple
expedient of going into debt, and the bondholders would be better
off if they had nothing to look to save the company’s promise to
pay. The words of the act of 1858 were clear, and it was maui-
fest that under them the bondholders were entitled to all the
earnings except what were applicable to the expenses of manage-
ment and maintenance. This was really a suit between the
execution creditors and the boundbolders, and the former were
necessary parties to the litigation, as were also the other classes
of creditors  If the act of last session applicd, it was clearly fatal

to this bill ; as it was prospective and did not assist the present
exccution creditors, while it indicated that the pre-existing law
was in favor of the bondholders. Corry's case is not an authority,
the plaintiff being o shareholder, and the question being as to the
application between shareholders of the profits. The proper
course for the company was to exercise its borrowing powers, and
thus to pay the construction debts. It was no excuse to say that
these powers could not be exercised. The answer to that was,
that the liabilities should not have been incurred until the means
to pay had been provided by the exercise of these powers, which
were the only means to which the creditors could look for relief.

Adam Crooks now interposed, and begged to refer to Linley on
DPuartnership, pp. 419, 777, 778.

Galt rose to reply. but inasmuch as both Strong and Blake had
not referred to the Railway Clauses Consolidation Amendment Act,
the Court stated that they should like to hear their views upon
the 8th clause, cited by Mr. McDonald.

Strong said, that he considered the last act a general act—that
the act was prospective, and did not apply to personal property—
and as to the interpretation to be given to the word *¢ thing,” the
words of the act were, ¢ real property or thing,” and the adjec-
tive must apply to * thing" as well as * property,” and the act
would read ¢ real property or real thing.”

DBlake was of the same opinion.

Galt said he did not rely at all upon the statute referred tc
by Mr. McDonald, and passed last session.

Esrxx, V. C.—I do not think that statute will bear the inter-
pretation Mr. McDozald seeks to give it.

SprAGGE, V. C.—That act is & general act; it does not refer to
the Grand Trunk Railway.

Gult continued.—My learned fricnds Mr. Strong and Mr. Blake
may think it was quite an easy thing for the company to borrow
money, and that it was only necessary to announce the fact that
money was required, and it could at once be procurea, but he
(Mr. Galt) could assure them that they were much mistaken;
it was one thing to bave the power to borrow, and another to
get the money. If the arguments of Mr. Strong and Mr. Blake
prevailed nnd were conceded, four millions sterling of ordinary
bonds would be cut out, and he was sure the Legislature never
intended that.

Their Lordships retired for fifteen minutes, and returning into
court, Eaten, V. C., gave judgment as follows : —

EstEN, V. C.—After the best consideration we have been able,
in so short a time, to give to this case, we have come to the con-
clusion that the plaintiff’s bill must be dismissed. It appears to
us that the situation of the preference bondholders is clear—their
position and tbeir rights have been well defined by the acts. I
refer to 12 Vic., oh. 29, which gave the Crown the lien for inte-
rest—18 Vic., ch 174, which extended that liem to principal as
well as interest—19 & 20 Vic., ch. 111, which aunthorized the issue
of the preference bonds. Now, this last act authorized this com-
pany to issue preferential bonds to the extent of two millions of
pounds sterling: the holders of such bonds to have priority of
claim therefor over the preseat first lien of the Province. As
bondholders merely they have no lien, but by this enactment their
lien (for they get the lien which the Govecnment already pos-
sessed) attaches to the whole property of the company prezent and
JSuture, for principal ac well as interest.

The rights of the preference bondholders thus created are not
impaired by any subsequent enactments, and in my view the act
22 Vie., ch. 52, rather confirms those rights.

Now the object of this suit is to restrict the directers from pay-
ing the interest now due and unpaid on the preference bonds.
Apart from the acts of Parliament, this Court has ao power to
interfere. This Court must decide the questions raised upon the
pleadings, according to the several acts of Parliament which bear
upon the subject ; and if we refer to those scts, as we have done,
we find it clearly expressed, that the preference bondholders are
in the position of preferred creditors, having a lien upon the road
and all the works and property of the railway. Then agnin, on
looking at those parts of the acts which have been cited as
describing the order of distribution of the earpings of the road,
we do not find that in those acts the righta of the bondholders are

in anywise impaired. There is no doubt in my mind but that the
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bondhalders ean institute a suit to restrain the directors from
applying the earningy of the road in any other way than in the
order nppointed by the acte.  This case iv to he distingui-hed
from Corry v. Londonderry and Ennukilen R 1 way Company.

We cannot say how the pnst debts, due and unpald, are to be
wet; but it is quite clear to me that any person having a lien is
not obliged to aubmit to paymenta of past debts which the direc-
tors have neglected to pay; and I consider that the preference
boudholders of the Grand Truak Railway Company are in that
position.

From the bo t connideration we have been nble to give to the
case, we have concluded that the bill wust be dismissed, and with
coxty,

Spraage, V. C.—I regret that T have not been nble to give this
cage more consideration befuore rendering judgment.
two branches in the case. (s lardstup theu read the prayer of
the hill ) 1 am of opinion that it would be n brench of trust to
apply the earrings iu any w.y unauthorized hy the ncts. I am
in doubt as to the expeases of maintnining and working, and

There are |

whether the preference bondholders were eutitled to anything
more thuu the  profits.”” I think that the statutes 12, 14, 20 &
22 Vic., should be read in puri mat-rea [, however, desire to

reserve my op'nion nn these points, as I have not ~ufficiently con-

ridered the effect of the numerous st itutes which had been referred |
to, aml 1 wish to luok more fully ints the case of Corry v. Lon-

donderry, §c. At any rate my leaning is in favor of the deci~ion

come to by my learned brother Esten, anod I shall agree, pro

forma, that the bill be dismissed

Ler cur.—Bill diemissed with costs.

Reported by Tuomis looaixs, Esq, Barrister-at-Law.

Harris v. Mevens.
Injunctim-—~ Redemplion — Agreement not under seal.

When an acresmueut bot under senl was eotersd into by a morigagee who obfained
fiom @ tgagor & deed of cortain pruperiy, whe ehy the wortga st was allowed
to refate posscarion of a portlen of fae property and the wor: giges the other
portlon untll be was paid, an  such agrevuient haviog been destiosed Ly the
murtagos And a0 tlon o gjectient hrought va the decd, the Court restrained
the wurtgugee from citorcing his legal ngbt.

_ This was a bill for redemption. On 29th Janua'y, 1848, plain-
tiff gave a mortgage to detendant on 200 acres, rocluding & saw

mill, as a continuing security. Sowe time in August following an

arrangemetit was made between the parties, by which detendant
wis to get a deed of the whole property and to go into pusscesion
of the mill and mill yard (about 4 acrex), and to pay hinself out
of the profits of the mill, and plaintff to retain possessicn of the
balance. The deed was executed on the 4th Scptember, 1818,
auvd at the sume time defendaut undertook to re-convey on payment
of plaintifi’s indebtedness to bim. Sume tine afterwards the de-
fendnot eudeavoured to sct! nut bis right, and obtuned possession
of the plainuff's papers IHe continued in possession, and in 1858
assumed possersivn of 30 acres additional In 1861 defendant
brought an action of ejectment ; snd plaintiff claimed possession
uuder sn agreement under seal, which he said was in the hands of
the defendant. At the trial defendant was examived and swore that
the agreement was not under seal, and bad been destroyed, where-
upon the learned judge directed a verdict to be entered for Meyers

This bill was thereupon filed, and a motion was now made for an
injunction to restrain the defendant taking possession until the
account of the rents aud profits of the mill and preperty was taken

Ilodgins for the injuaction, relied upon the fact of some agree-
ment baviog been en.ered into fur possession at the time of 1he
deed in September, 1848 ; that it had never beeu cancelled, and
that plaintiff bad been ever since in possession.

Bell, for defeniant, contended that the agreement was not under
geal, that it bad been given up voluatarily, and that plaintiff had
deceived the defendant ia not disclosing a mortgage on the pro-
perty.

Esten, V. C. After lenrning that the question of the cancella-
tion of the ag cement enteréd juto as to the rght of plaintiff to
bold possestion of the bulance of 200 acres bad not been submit-

ted to the jury, granted the injunction.

DIVISION COURT CASES.

In the First Division Court of the County of Elgin, before bis Honor Judge Hughes.

TiNpaLL v. Haywarp.

Momey Leiter by a friend— Lots— Lialility,

HAd—1. Thatit {a not illegal to dellver & money lettor to a private friend on his
wav, journey or travel provided such letter be delivered by such friend to the
party to whom it 19 addressed.

2. That such fri~ud, us a urntuitous bailee, would be bound to take as much care
of the leiter ae he wauld have of hnown,

3. That if lost where be does tuke ruch car, be is 1ot re<ponsible,

The plaintiffs carried on A i renntile business at Port Barwel),
and another at Aylmer. Thedefeudnnt was a livery stable keeper,
and in the habit of occusivnally carrying parcels aud money letters
from the Port Burwcll branch of pluutitfs’ husioess to the clicf
piace at Aylmer, and in one instance charged for carrying n money
letter. In this the plaintiffy’ clerk delivered to the defendant a
letter, containing fitty do lirs in bank notes, which the defendant
agreed to curty It was directed to the pluinttfs at Aylmer, and
marked on the envelope ‘- money.” The defeudant was, at the
time the letter was delivered to him, at ann botel in Port Burwell,
but just then about to leave on his journey. He banded the
leiter 10 the bar-keeper of the hoiel in Port Burwell, to take care
of, 1n presence of the pluinuffs’ clerk, who did not object to it.
Thi+ was the last the pluintiffs or their clerk ever saw of the letter
or the money, as the defendant pever delivered it, but urged that
it wns uever given hack to humn by the bar-keeper, but lost or
stolen. The plmutiffs, theretore, sued the defendant in the Divi-
sion Court, allegivz that the defendant * promised to ueliver to
the plaintiffs, at their place of business at Aylmer, a letier, con-
tnining fifty dollars, which was trusted to im for thet purpose,
which undertuking the defendact bad not performed.”

For the defendnnt 1t was ubjected, that the contract alleged, if
made, was illegal, a3 no private person has a right to carry letters
for ire or otherwive, b cause 1t was contrary to the 17th sectio®
of the Provincial Pust Office Act, aud punisbable; and because it
was agninst public pohcy.

The judge said he thought the ohjection fatal to the plaintiffy’
claim, but reserved the puint for further cousideration. Afier-
wards the tollowing judgment was delivered:

Huguxs, Co. J.—In this case 1 find I was wrong in supposing
that the 1'rovincia! Post Offico Act prohibits the carrying and
delivery of letters by private baund, under circumstances such as
were detailed ou the tinl; tor aithougl the Purtmaster-Geueral
has the sole and exclusive privilege of ** conveying, receiviug,
collecting, sending aud delivering letters” withwn this Province,
letters sent by **a private friend in his way, jouraey or travel,
provided such letters be delivered by such friend to the party to
whom they are addressed,”” and letters ¢ gent by o mesvenger on
purpoge, concerning the private affuirs of the sender or receiver,”
are specinlly exempted from that exclusive privilege. It does not
appear that the defendunt was to be paid anytlung for carrying
this letter, nor was it probahle that he was a messenger *t gent on
purpose’ to carry so small a sum as fifty dullars a distance of
several miles, when a postal communication existed daily between
the two places. I must therefore regard the letter as dispatched
by the plaintiffs clerk, aud sent by tbe hand of the defendant a3
a private friend on his way and journey, to be delivered by him to
the plaiotiffs at Aylmer, to whom it was addressed, which was
perfectly legal, and wonld oblige the de'endnot, as the bailee, to
take as much care of the letter as he would of biv own, and no
more. I think he did that; for it was not to be supposed that the
innkeeper would plece a man behind his counter who was pot fit
to take care of a money lett: r which a guest might commit to his
custedy. The evidence is, that the defendant w.is nbout to put it
in bis own pocket, but bethought himself, and banded it 10 the
bar keeper for safer custody, autil he should leave, which was to
have taken place in a few minutes. I think he exercised ordinnry
prudence aud cuare by so handing it to the bar-keeper, in the pre-
sence of the plaintiffs’ clerk, who had delivered it to bim, nnd who
was pregent, tacitly assenting to1t. I therefore order judgment
to be entered for the detendant.

There were, however, circumstances which, if urged apon &
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jury ss they were detuiled upon the present trial, might induce
them to believe that a strong ivference might be drawn, that the
defendaut himself took the money out of the till in the bar-room
1 cannot eay they have bud that eflect upon we, but n jury may
think differently. 1t the plainuffs, theretore, chouse to apply fur
6 new trial, aud desire the opwion of a jury upon the facts, |
shall feel divposed to graut one, unless good gruund be showu
agsainst it on the part of the defendant.

(In the First Division Court fur the Coun®y of Lambion, {risd at Samula, before
Rosix-ov, Co.J )

McErazron v. Mgrzies.
Assessment laws— Action against cullectur of taxes— Thrms therenf.

Held. 1 That oo action on the case wil! lie axuinst a ciilisctor uf taxes for dis-
training the gooi« of a stranger with-ut pecensity. upon the ellegation of threre
bring xwods enough of the defendaut in the warraut out of whih the money
cvuld have been wande.

The plaintiff sued the defendant for the value of a stack of hay
seized by him as collector of taxes for the Tuwnship of Sarnia.
The following were the particulars of claim : —

William J. McEiberon, of the Town of Sarnia, in the County of
Lambton, states that Walliam Menzies, of the Township of S.nia,
in 1the County of Lambton, did on or nbuut the thirty-first day of
Decemsber, A.D. 1800, at the Township of Sarnia, wrongfully,
maliciously, and without reasonable and probuble cause, and pre-
tending to be a collector of tazes for said Tuwnship, seized voe
stack of hay, the property of the said William J. McElherun,
situate on the east half of the east half of lot thirteen in the seventh
concession of Sarais, in said County of Lambton, as and for an
alleged distress for tnxes alleged hy the said William Menzies to
be due from one James Sheridan in respect of the east half of the
east half of said lat thirteen ; whereas in truth and ia fact, if asy
taxes were due with respect to said land there were then and
there on said prem.ses at the time of said seizure, and vutil and
after the sale hereirafter mentioned, personal property belonging
to the said James Sheridan capable of being distrained and sold
for taxes more than rufficient to pay al! taxex and costs alleged to
be due as aforesaid, of all which the said William Menzies then
and there had due notice, hot that the said William Meuzies did,
notwithstanding such notice, malic ously snd without reasonable
or prubable cause, seize the said stack of hay then being in my
possession on said lot. and did afterwards scll and dispase of the
same, aud caused the same to be taken and carried away, wherehy
1. the »aid Will am J. McEiheron, was deprived thereof and sus-
tained Jamages, and 1, the xnid Wilhium J McEibeion, claim tosty
doliars damages of the sard William Menzies.

At the trial the following was the evidence :

For the plaintiff—1st witness depored, that he as bailiff of
said Court sold the stack of bay in dispute to one Tilton Howard,
uuder an execution issued against ane James Sheridan, on the east
balf of the east balf of lot thirteer, in the 6ih coucession of Sarvia,
some time in the beginning of December.

2nd witness. 1 bought the stack of hay from the bailiff and sold
the same 10 the plaintiff. Before the bailiff's sale { met the defen-
daut on the street (meaning in the Town of Sarma), &nd he said, 1
am t0ld the bailiff has seized that stack of hay of Sheridan's, [ am
glad of it, as 1 can make the taxes out of a stack of oats on
Sheridav's premises. After this convertation the sale by the
bailiff took place.

3rd witness. I met the defendant on the Landon road and asked |

him bad be all the taxes callected yet. He answered, very nearly.

1 am after seizing Sheridau’s bay (meaving the bhay in dspute).

I told Lim that that hay was sold for tazcs and was now owoed by
McElheron, the plaintiff :

4th witness. 1 attended the bailififa sale. 1 aleo attended the
collector’s sale. 1 hought the stack of bay for $7, there were five
good loads of hay in 1. Befure the sale the plaintiff told the
defeudant that the bay was his and not to sell it, hut to seize
the rtack of oats and that he would pay the taxes therefor. De.
feudaut replied that he would sell the hay. Plainuff said, since
you are determined to sell it here are the taxes and do not sell it
P!awntff called me to witness him offering to pay the taxes. 1
had no connection with the paiotiff in the purcbave of th2 bay. 1
bought for myself. Plaintiff gave me the money to pay the

defendant, but | gave the same amouut back to him on the same
day.

For the Defendant—1st witness. I attended the sale with the
defendaut Plaatff attended there nnd furbade the sale. He axked
defendaut to seize the stack of onts and that he would puy the taxes
therefur. Did not bhear pluintff tendering the taxes tor the Lay.
He could have done it. Considered that Barron (weuning witness
No. ¢4) bouglit the bay fur piaintiff.

2nd witness. Corrvborated the evidence of the 1st witness for
the defence, and aiso stated that he did not believe the plaiutiff
offered to puy the tuxes.

3rd witness. [ live near the lot on which the hay was. 8heridan
does not live nn it but hasa house thereon.  Ie boards out whilst
be is tilling the laod aud also dusing barvest. lle works round
the neighborhuod with the furmers.

The defendant called—1 was collector of taxes for the Town<hip
of Sarnia for last year. I seized the stack of bay for taxes due
by Sheridun, the owner of the lut. The plaintiffi never oftered to
puy me the taxes if I would not sell the hay, bat asked me to seize
the onts nud that be would pay the taxes therefur. I uever had
the conversation spoken of by witaess No 2. | would have taken
the taxes 1if they were offerad.  Plaiouff forb ue the sale.

The plaintuff called —1 bought the bay o question from Huward
(witness No. 2) aud paid him torit. [ attended the sale of the
sume by the collector. I asked him to seize the oats aund 1 would
pAy the taxes fur it. He refu-ed to do so. I then offered to pay
the tuxes for the hay if he would not sell it. lle refused to
uccept it. I theu calied Barron (witness No. 4) to wituess that [
offered 10 pay the taxes for the hay if be would pot scil it. He
refused a second time. I thean did forbid the sale, and said [
would sue Menzies for the dumages I sustained I bad some $50
in my pocket at the time. 1 never got the hay after the sale.

The defendant’s agrat submitted that the defcndant was justified
in seizing the bay and selling, and relied on secs 93 to 107 of cap.
55 of the Consolidated Statutes, and oo cap. 126 of the Con. Stat.
The case went to the jury on the ahove evidence, and they were
directed to find whether the plaintiff offered to pay the taxes for
the hay before the sale. The judge reserved the right of dealing
with the law. The jury found that the plaintiff before the sale
by Menzies the collector, offered to pay the tazes therefor, aud
gave a verdict for the plaintiff of $:8

The defendant moved for a new trial on th~ ground of surprise
as to the tender, and filed affidavits to that effect, and also that
the verdict was contrary to law and evidence. The plainuff
replies Ly a%hdavit substantially the same as bis evidence, and
also said that the defendant was not entitled to & new trial vo the
ground that the point was l=ft to the jury, and referred to Putrucct
v. Turner, 2U C. L.J., folio 18, aud to Chutty’s Practice, 9th ed.
vol. 11, pp. 1433 and 1434

Rominsox, Co. J., gave judgment as follows : —

I am not certain whether the plaintiff means to claim in this
action to recover damages for a trespass, or whether he intends
to bring an action on the case {or au unnecessary taking of his
goods whea there was pleoty of property on the premises of
Sheriden that the defendant might have seized.

If this i« to be considered an action on the case, I am of opinion
the plaintiff caunot ggeover. (See Frazer v. Pope et al,, 18 U. C.
Q B. 327.) Robinson, C J. says. ** I find no precedent or autio-
rity for an action for Wlistraining the goods of a stranger without
necessity, upon the allegauon of there being goods envugh of the
[defendnt in the warraut out of which the wmoury could be made.”

In the claim of the plaintiff in this cause, bhe, however, states
| that the property sold was in bis possexsion. If that be the case,
the defendant is & tresp , and should be sued as such ; but as
from the maooer in wh ch the trial was conducted the plaintiff
seemed to treat the action as one on the case apd pot in trespass,
I would bave felt it my duty to enter judgment for the dcfendant
if be bad not without waiting for any judgment thought proper to
apply for » new trial.

If this is an action for trespass, the all-important point of posees-
, Sion was not Ie‘t to the jury. and the case has notin fact beea tried.

1 have therefore, come to the conclusion to grant & new tral.

The plaintiff, I thiok, would do well to amend his claim that it
may be known distinctly what is the sou;ect matter of trial.
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ASSESSMENT CASE.

GENERAL CORRESPONDENCE.

In the Third Division Court of the County of Elgia.

Faaxcnox v. Tar CorroraTion oF ST. THUMAS.

A {— Dwelling-h of Clergyman,

Haeld—1. That assessors are not buund to inquire into trustsupon which landsare
hel 3, but 10 view each wau’s preaises wuod Nod vut whether or uot be in asens-
ahle, ur whether or not he cowes uuder any of the exemptions alluwed by law.

2. Tht the assessor, Upot seviog & dwelling butre occupled us such by a minster
01 religiun for his private residrvre. the assermr i buund 1o as-er the occupant
fur 1t, to wrtter Upou what tiust thy trechivu.d in the lund upou which the heuse
stauds is beld.

The appellant was the pastor of the Roman Catholic congrega-
tion at St. Thomas. His predecessor hud built a house fur a
priest’s residence. upon property cunveyed in trust for & site of a
church and tunal grouud. The appellaut wis assessed as the
occupaut of a dwelling-house atits wxable value. He appealed,
first to the Court ot Revision, which refused to disturb the assess-
ment, and subrequently to the County Judge.

Scateherd, for the appellunt, conteuded that the property upon
which the bouse occupied by 1he appelluut way erected, beiug beld
by trustees fur the use of a religivus body for a place of worship,
church yard or burial ground, is not assessuble; that this bouse
was built in a church yard aud burial grouad ; that the land cannot
be sold awsy from the trust, suppusing the appetiaut dues not pay
the tases, or if it shuuld be returuned as absentee land. He also
coutended that the names eptered uponv the ruil were wrong,
becaure he showed that the property telooged to ** The Ruman
Catbulic Corporation of the D.ocese of Li.ndvn.” No ohjectiou was
made that the quautity of laud occupied dues nut amount to s
qua.ter of an acre, nor that the assessed value was excessive.

Eila, for the Corpurativn, coutended that the as«essor ia not to
inquire abuut trust property ; e Lus to assess ali land sud pro-
perty liable 10 tazativn, whbich is not made the suhject of cxemp-
tion. 1f parties choose to sxsume the right to use the trust pro-
perty. they muxt take the consequences. Neither the place of
worsbip, the church yard, nor the buiial ground, bad here been
asscssed, but the private dwelling of the priest, at its ratahle
value. It was true, the treehold 1w this property belonged to 1he
trustees, although used for private purposes; but private dwelling
hou-ew beluagiug to tengluus colpuratiung are tut exemptid frowm
taxaticn. the same as property be'ongiug 1o a county, city. town
or township. This bouse is thereture assessable, and the appeal
should be dismissed with costs. The wrong done to the trust here
gves the right to taxes.

Hruenes, Co. J.—1 am of opinion that I cannot set aside this
asscssment, because | ive the s are not bound to
inquire into trusts wpon which lands arc held, but to view each
man’s premixes, and fud out whether or not he is assensable.
or whetber ur uot he comes unider any of tbe exemprione allowed
by law. Upon seving a dwelling bouse occapied as sucb for hi«
private residence by a minister of religion, the as-exsor is baund
to avsess tbe occupant for it, no matter upon what trust the free
hold in the land upon which the house stauds is held.

The fact of the asseszment law providing oo remedy authorizing
the chargiog of the property with this assexsment in case the
appeilant should leave it befure the collecior takes bis round, does
not, as 1 conceive, affect the question before me. Al [ have to
cousider is, whether the occupaut is rightly or wrongly assessed.
and not the romedy for recov-ring the taxes when a«seswed ; and
as [ do not find there is any ohjection made, that the land used io
connection with this bouse doex not amount in guantity to & quar-
ter of an acre, not any as to the value, 1 cannat, [ think, properly
set aside the asses>ment upon the poiuts urged for the apyellant.

As to the objectivn to the names iusiried on the roll, itisa
grouand for amendment only, and not for setling the whole assess-
went aside.

1 therefore order that the assessment roll be amended by invert-
ing the name of ** The Rev. Mr. Franchon,” as the party a«sessed,
and by substitating the aame of ** The Roman Ca‘holic Corpora-
tiun of the Diocese of London' as the owners. instead of those
petscos already dediguated as the occupants sad owners respec-
tively, and that the appellant do psy the costs.

Act of lust Session, abolishing Registration of Judyments.
To tue Epirtors of Tue Law JorryaL.

Dzar Sirs—Various and contradictory are the construc-
tions which it seems have been given to this act by those
of the profession who have been buld enough to venture an
opinion at all upon it: and complaints are made of its am-
biguity. I will not say that there is absolutely no ground
for these, but will venture the opinivn, that when carefully
analyzed, the act admits of but one construction.

In your very pleasing commentary upon this act, you are
shown to be among those who make the complaint of ambigu-
ity. You do so when speaking of thy two last sections, by
terming them * incohereat,” und saying—** The construction
of which will, we fancy, puzzle the courts as they now puzzle
us”?

In submitting my view of this act, I shall reply to your
suggestions. In the end I shall give the construction consoli-
dated, which, I thick, wiil be fouod after all, to Le very brief
and very simple.

It is perhaps best to recite befure proceeding, the two sec-
tions you complain of.

10. ¢ Nothing in this act contained shall be taken, read, or
«¢ construed, to affect any suit or action on or before the 18th day
s« of May, 1861, pending in any court in Upper Canada in which
«any judgment creditor is a party.”

11. * This act shall take effect on the Ist day of Septembher
« pext, and in cave: of julgments heretofore registered, all writs
«of execution against land is-ued hefore the sad first day of
«t September, shall have priority according to the respective times
s of the registration of the judgments on which they bave issued
s« or shall issue respectively.”

You a~k—If the irst clacse of the 11th section means that
the act is not to taks effect Lefure tue 1st September, what is
the meaning of the 10th section.* * That nothing in the act
contained shall Le taken, &c., to affect any suit, &c., on or
befure the 18th May, 1861, pend.ng, &c.”

The act is an aniversal destroyer of the pawer of jodgment,
&c., to create ur aperate as liens, &c., with this 10th sectionasa
proviso—as s saving clause. The act takes universal effect
providing it dves not affect any such auits 13 is described in
this secticn. The act is afirmative, declaring what shall be
done, and the time expressed, the lst September is the time
when it shall be dune, and this clause is an exception to the
rule of what shall be done—it is & negative clause, declaring
what shall not be done, and the time expressed in it is merely
dencriptive of what is the exception to the rule, or what it is
that shall not be dune, and is not a time expressed as a date,

| either fur the commencement or endiog of any proceeding or

aperation.
You say—* Sarely if the act is not to take effect till the Ist

September, it caonot very well affect suits pending on or be-
fure the 18th May.” Your own answer to this is, that by
reading the claase, which says when the act is to take effect,
alone, you wouid say it can not; but by reading this clanse
and the 10th sectiun together, you would say it can. The 10th

© These suctions are aow sumbered 11 and 12 in the statuiss.
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section declares that such suits shall not be affected at al!; ’ but while it has a distinct subject m.tter of its own, and de-
and the tima when this act takes effect, whether it be befure | clares on its own account a sumething to be done—having but
or after the lst September, can in no wise nffect this point. | this one iden—it has no essocitte idea of time when this
Whea we read the propusition, together with your own reply | sumething is to take effect, of its own ; the terms here ex-
to it, there is some appearance, to us, of your meaning to say | pressed are merely descriptive of the kinds of writs which
that if the act does not take efiect till 1at Septembier, it would, | shall have priority, therefure this clause having but this one
in judging from the nature of things, and without reading the ' distinet object of its own, the priority of writs, cannot
10th section itself, appear impossible for it to affect such suits, | affect the other ohject of the act, the pruhibition of the opera-
and that therefure such a provisien as this 10th section makes  tivn of registered judgments ; and having no time of its own
it useless ; but, that whien reading this 10.h section with the ! for the operation of its olject, it cannut affect the time ex-
reat, you underatand the act to mean, at least by implication, ' pressed fur the operativn of the other ohject, that is, the first
that without this provision of the 10th section, such suitajclause of the 11th section, as you and others appear to think:
would, or might have been affected by the act. My answer | but on the other hand, this first clause entirely rules the
to this would Le, whether we read the cluuve alune, or!second as to time,—without the timne of this first cluuse there
together with the 10th section, it ia I think, clear, that not would Le no time expressed for the uperation of this secuad
only does the act mean simply, that unless this provisivn had  clause. This first clause of the 11th sectivn is the governing
been made the act would have affected such suits, but alko, | genius, so to speak, of the act: whatever is to be dune is sub-
that it io reality would have affected them : for example—: jected to the time here defined for its operation, and there is
many chancery suits to which judgment crediturs are parties, | no proviso or exceptiun made to it, eitler expressed or im-
will reach beyond the 1¢t September befure judgment cun be ' plied—it has abs.lute puwer.
obtained, and in such cases, had not this provision—this ex-! This second clause then, as influenced by the first, means,
ception of the 10th section been made, the interest of the ! that certain kinds of writs, namely, such as have and shall
judgment creditwr party would bave been destruyed, because | have issued befure the 1st Septcmber, and on judgments regis-
this registered judgment would have ceased to operate as o tered Lefore the passing of this act, shall after the said lst
lien upon the lands, and leave no grounds fur his claim, as September have privrity according to the priority of the regis-
they will do in other cases. No judgment, &c. shall create or | tration of the judgments on which they bave issued or shall
operate, &c., is the language of the statute. Butmy business | jssye respectively. llere, although all registrations of judg-
is the custruction of this act as it is, and not such puints as | ments must cease to operate as liens upun lands on the lst
these. September, a reference to the registration will be necessary
So much for the 10th section ; its relationship to this first; 1 test the priurity of the writ. This clause will have the
clause of the Llth section ; and, with the main objectand fea | effecy of leaving tbis kind of power, or rather, of giving this

ture of this act—the abulition of regiuration‘. power, fur it will be a new one, to registrations made * here-
. The ’?"““d clause of the 11th or lust section, and its rela- | i, ,fure,” that is Lefore the passing of this act, if the other
tions, will next occupy my attention. conditions shall have been complied with—that is if the writ

You put the question—** What is the meaning of the second | shali have been issued befurc the 1st September. Siill, thia is
clause, which declares, that in case vt judgments berewfore | nut an olject of the clause but is an effect, or is both an effect
(Lefure 18th May) registered, all writa uf execution against | and a means, or as said befure, is merely descriptive, and can
lands issued befure the said lst day of SeptemUer, shall bave | have no other effect, by implication urotherwise, on any part
priority according to the respective times of the registration { of the act, and nooe at all upon the first clause of the 11th
of the judgmeuts on which they have issued or sbail issue, | section.
respectively 1’ The act has two oljjects in view, the prevention of registered

The act duwn to the 10th section, bas Lut one idea for its { judgments, &c. creating or operating as liens upon lands, &c.,
subject matter, or one object in view, and this o%ject is, ti-e | and the priority of certain writs; to the first it makes a pro-
abulition of the operation of registered judgments—it is de- | viso, and it sets the lst September as the time whea these
claring what shall be, aud before adding its pecessary assi- | ubjects are to be eflccted.  These are the points, and all the
ciate when it shall be, it stops in the 10th sectivn to make an | points of the act.
exception to its operativn simply, and then in the first clause | Whatever may bhe thought of the utility of the other parts
of the 11t sectiun the time when is declared. Iere would | of the act, this provise is certainly a consiatent and wise pro-
appear to end, all that the act bad originally contemplated. | vision, for withuut it great injustice might result to many.
but bethinking itself, as it were, it adds sumething mure. | Parties baving filed bills in chancery upon registered judg-
And bere io this second clause of the 11th section is added | ments, as liens upon lands, before knowing anything of this
one other idea to the act ; but without coming ia collision with | act, or Lefure it was beard of, and who have not yet obtained
or in any way influencing any of the uther parts of the act, | decrees on the 1at September, though haring been auljected
either by construction or implicativn ; they have their several | w nearly all the expenses of a long suit, would have been at
distinct offices to perfurm, as we have defined, and thix has | once austed, and all their pruceediage rendered of na avail, be-
also a distinc: aphere. The subject matter and the oneidea of | cause (and as before shown cnder uther heads) the registered
this clsuse, for it has but one, is the priority of certain writs, | judgments upon which their claims bad been jostly rested,
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1861.]
would then have no longer operated as liens on the lands, and
go the foundation of their suits destroyed.

I submit then, that the coostruction of this act is,—First,
that after the last of August, 1861, the registrativns of judg-
ments, rules, ordera, or decrees, for the payment of money,
of any court of Upper Canada, shall no longer create liens, or
charges upon }ands, or any interest therein; and that those
which kave been and which shall have been registered, will
then cease to operate as liens, &c., excepting those upon which
bills had been filed, and the suits had been pending on or be-
fore the 18th May, 1861—these will continue to operate as if
this act had not Leen passed.

Secomdly—That after the snid last of August, writs against
lands which have issued and which shall have issued before
the lst September, 1861, and which shall be fuunded oo judg:
ments which have been registered befure the passing of this
act, shall have priority according to the priority of the regis-
trations of the judgments on which they have or shall have
issued respectively.

This is the rendering, as I conceive it, of the last three sec-
tions of the act—last three as they are now divided in the
published statute.

The rest of the act of course requires no comment to eluci-

date its meaning.
Juxies, Juxior.
Toronto, August 3, 1801.

[Ta thc article to which our correspondent refers, we did not
pretend critically to analyze the act. OQur olject was to make
an sorouacement of its existence, and in general terms to
state what we thought of it. It is quite passible that the con-
struction of the act in some of the points to which we directed

attention is free from doubt in the mind of our able and

paius-taking correspundent, but it is, to say the least of it, a
little singular that maoy felt doubts where vur correspondent
sees none.—Eps. L. J.]

Rights of accused on a charge of felony before a Mugistrate.

To tae Epitors or tar Law Jotrxat.

Dzar Sixs,—There is a point of our criwniual law on which
there seems to be some difference among the magistracy, both
in opinion and practice.

Itis, whether at a preliminary cxamination before magis-
trates, on a charge of feluuy, the accused has a legal right to
euter fully into bis defence, and pruduce asd examine his
witnesses, either to disprove the charge in o, or deprive it
of a felunivus character.

I sce the Pulice magistrate in Turonto—the Hogan case for
example,—alluws the accused this privilege ; our J. P.’s re-
fuse it.

Mow, is it cither aright or a privilege, optional with the Jus-
tices, to graut or refuse? And if wot a right, onght nut and
will not ity refusal very frequenty impuse great bardship
and inconvenience?

Where the prucceding is summary, the right is indisputa-
ble ; if otherwise in cases of feluny, as in the case cited, by
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what aunthority does the DPulice magistrate allow it to those
brought befure him?

Can it be justly called an examination where only one side,
and not necessarily all of that, ta heard?

Please give yuur opinion, zud vblige

Yours trulg, InquiRer.

[1. The depositions an the part of a prosecution for felony
having Leen all taken, the magistrate should consider whether
they contain such a strong prima fucic case of guilt against
the prisoner as to warrant Lis sending the case to a jury.

2. I the magistrate considers the evidence suffiviently
strong against the prisoner to call upon him for his defence,
be should ask him what he has to say in answer to the charge
made against him, and if he is willing to make any statemeunt
it is the duty of the magistrate after giving the vsual cautivn,
to receive it.

3. If the prisoner, afier having heen duly cautioned, either
on his own motion or in reply to fair and open questions put
t0 him from the bench, should think proper to make any state-
ment, it is the duty of the magistrate to allow him to du so.

4. If the prisoner he desirous of calling witnesses fur his
defence at this stage of the proceedings, (which it is impru-
dent for him to do unless he has strong grounds for belief
that he can satisfy the magistrate of his innocence, and thus
procure his discharge, or at all events an admission to bail,)
he is at liberty to call as many witnesses as he pleases, and
they must Le sworn and examined, and their examinations
taken duwn in writing in the same manner as thase for the
prosecution. (See Stoue’s Petty Sessions, 6 Eln. 271, -2, -4,
-6.)—Evs. L. J.]

REVIEWS.

A Srstex or CoNvEYaNCING ; comprISING TRE PriNciPiIES,
Forus ano Laws, waicy RecrLaTE THE TRANSFER 0F Pro-
rERTY IN CanaDa.  Edited hy J. Webster Hlancock, LL.B.,
B wrrister-at-Law, Berlin, C. W. Published by L. Stebbens,
1861.

This is by far the best work on conveyancing ever issued
in Canada. We have hiad several wurka of the kind, but noue
manifesting so much ability and industry as this volume.

It is not a mere buok of furms. It comprises, as indicated
on the title page, not only furms, but ** the principles” and
** laws’" of conveyancing in this pruvince,

Truly does the Editor, in his preface, remark that * the
voluminous and costly works of the great English convey-
ancers contwia little that is needed in ovdinary practice un
this coantinent.” ‘I he conveyancing furms of Euglard are in
peneral quite unsuited to the circumstances of this colony.
Simplici'y not complexity, is the rule of conveyancing in
Canada. Keal estate here, compared with real estate in Great
Britain, ia of little value, and changes hauds much mure
trequently here than there. Titles here are simple ; and owing
w our adwirable system of universal registrativa, the state of
a title i3 usually easy of access.

The danger however with us is that the very simplicity of
our conveyancing furms may lead to looseness of s:yle and
incoherency of atatement. MNothing is better as a preventive
i than a relable book of furms adapted to our want.  The book
i before us uppears to be exactly that which is necded.
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The Editor hus divided his work into thirteen chapters—
each devoted to a particular clase of conveyances—yprefuced
by explanatury remarks 1:9 to the law regulating that class of
conveyancer, und the principles rerulating that law.  The first
chupter is on agieements for purchase and snle. The second,
on arbitrativn. The third, on sales by auction. The fourth,
on securities. The fifth, on conveyancing securities. The
sixth, on securities. The seventh, un leases and agreements
fur leases. 'The eighth, on landlord and tenant. The ninth, on
marriage articles. ‘dhe tenth, on partnership deeds. The
eleventh, on wills. The twelfth, on declarations of uses and

trusts ; and the thirteenth, on puwers of atturney. Then ful- |

lows & supplementary chupter, vn bills of exchunge, drafts,
orders, &o.

We du not pretend to have examined the contents of the
volume with much minuteness, but bave seen quite envugh to
conviace us that the Editor isa a man who has shirked oeither
lator nor respunsibility. Indeed, were we to find any fault
with the buuk, it would be that it is too elaborate.

‘Tlhie arrangzement seems to be very good. It is a pity, how-
ever, that in referring to Statutes of (‘unada or of Upper
Canada we find ** Revised Statutes, 1859, cap. —,” instead of
* Consul. Stat. U.C.” or ** Cunsol. Stut. Can.”  The latter are
the abbreviations now in general use to denote our statutes.
Probably while the Editor was engaged in his work, these
abbreviatious were not 8o well known.

Bat while reeing so much to admire, it is searcely fuir to
find fault. The wurk contains no less than 630 vctavo pages,
and is printed on very superiur paper. It reflects credit buth
on publisher nnd editor, We congratulate both on what has
been accomplished. The wurk is well conceived—well written
—and well printed. We cordially recommend it to our readers.

Tae Liw Macazine axp Law Review. London: Buatter-
worth, 7 Fleet street.

It is with pleasure that we acknowledge the receipt of the
August number of this publication, We are always glad to
receive it. The number now before us contaius a very full
and elaborate paper un the professional and parliamentary
career of the late Lord Campbell. It also contains other
papers of less length, but of much interest, such as the Yel-
veton Marriage Care — The Province of Jurisprudence deter-
mined — Juurnal of u Glovcestershire Justice — A trial for
Child Puisoning in Germaoy—Charitable Trusts—The Assizes
—Old Wills, &e.

Lower Canapa Reports. Quebec: published by Augustin Coté.

Numbers seven and eight of volume eleven are received.
Nune of the cases reported much interest an Cpper Canadiun
lawyer. The assimilatiun of laws hetween Upper and Lower
Canada, 8o often promised, if ever effected. will make an in-
terchange of reports much more acceptable. As it is, we
often find cases decided in Lower Canada of deep interest to
a3 in Upper Canada. The criminal laws of bath eectivos of
the proviuce are the rame. The luws as to civil rights are as
wide apart as the poles.

Tne Scorrisn Law JourvaL. Glasgow.

The number for July is received. In it we find an article
on the Small Debt Court, from which we learn that in Scot-
lan.i there is a growing desire for the extension of the juris-
diction of the Spall Cuurts. It is to be hoped, should the de-
sire Lo realized, that the Judges will decide according to law
and not to *‘equity and goud conscience,” which sumetimes
means in ignorance of or cuntrary tu rules of law.

Tne Loxpox Quarterry for July,
Is also received from same firm. The contents are not quite
80 numerous as that of the North British, Lut will be fuand
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quite enough for an ordinary reader of reviewa, who hae to
enrn his duily bread by other than hiterary pursuita. They
are a8 follows: Thomas de Quincy—MontalumbertonWestern
Monarchism — The English Translators of Virgil — Muine’s
Ancient Law — Scottish Character — Russia on the Amoor —
Cavour — Democracy on its trial. The latter are papers of
much interest to us at the present time,

Tae Norta Brissu Review for August. New York: Leonard

Scott & Co.

Is received. The contents are the British Universities and
Academical Pulity-—Montalambert and Purliamentary Iusti-
tutinns in France—British Culumbia and Vancouver’s Island
— Swinley’s Eastern Church—Edwin of Deira — Recent Dis-
coveries 1n Scottish Gevlugy—Freedom of Rehigious Opinion
— Murriage and Divorce — Du Chaulli's Explurativus and
Adveatures—Buckle on the Civilizativa of Scutland.

Brackwoop for August is also received.

S hough unpretending as usual, it offers to the reader much
to pleaxe and delight. The coutents are: Juseph Wolff—On
Muonners—Vaughan’s Revolutions in English tlistory—Nor-
maa Sinclair (conclusion) — The Royal Academy and the
Water Culour 3ocieties—Mad Duga—Another Minister’s Au-
wbivgraphy—Three Days in the Highlands.

foe Ecrecric. New York: M. II. Bidwell.

The pruprietor of this magazine is always * up to time.”
Indeed he is generally “a-head of time.” Such we bLelieve to
te the case when during the month of August we receive the
September nuinber of bis magazine. The number just received
is prefaced by a beautiful engraving representivg a likeness
of Thorwaldsen, one uf the most remarkable men of Denmark.
The contents are numerous, comprising the best selections
from cotempurary magazines, and embracing some of the arti-
cles to which we have already referred in vur nutices of the
leading English periodicals. ~A persun nut bavicg time to
read ull the current perindicals cannot do hetter than con-
teot himself with the admirable selections which month by
munth appear in this muguzine.

Gober’s Lavy's Buok. Philadelphia: Louis A. Godey.

Gudey also is generally *‘ a-head of time,” notwithstanding
the commotion caused by the civil war in the United States.
Oue thing certain is that the artists ot Gudey are not either in
the Suuthern or Northern army. The magazine is artistically
ag well executed as ever it was in the most palmy days of the
Republic. The ** Widow’s M.te” ia the number befure us is
a wuching and beautiful plate. The fashivn plates, as usual,
are all thut con be desired.

APPOINTMENTS TO OFFICE, &cC.

PRISON INSPECTUHS.

JAMES MOIR FERRES ané TERENCE J (\NEIL. Eaquires. to be ITnspectors
of Prisons in the rovm snd stead of Dooald Encas McDuuell and Johu Langton,
Esquires.—(Gazetted August 17, 1561.)

NOTARIES PUBLIC.

WILLTAM McKEBE. of Toronto, Esquire, to be a Notary Pablic for Tpper
Cauada.—(tiagetted August 19, 1601 )

NATHANMEL BALDWIN FALKINER, of Belleville, Faquire, Barrister, to be
a Notary I'ablic for Upper Canada.—(Gazetted August 1, 1561.)

ROBERT MULLIGAN, of Port Hrpe, ksquire, to be a MNotary Public for Upper
Canada.—(Gamntted August 17, 1861 )

 TO CORRESPONDENTS.

“CaanLzs Drnanp”—Under * Division Courts "
“JUuITe, JUNIOR"—% AN INQUIREIR"—Under “ Geneoral Correspondence.”



