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i<iidor sad Ptl'u hqr Xtîit of FratId< -- ''u qlit Si4ffiuueeil

Action by plaintiff for owiepronau'tf nt allé~gée aigrese-
ment for thé sale of certainî lanîl,. enîeed with an age'nt pré-

siumatîly. acting for slef,,tîdatît. Ds'fedanî ied ths en and
pIeflshd1 thé Statute of Fraui0q.

41îTJ., gave jtudgmenîýii for siintiff. *20 O. W. Il. j4S, 5
O. .. Il.22):3 O. W. N. 313 dn itai îi fIoiing rmeeiSt*
autSte. 'Maris'. Jtîns' 11;th 11411. IteisdfotAifre W. May1-

hnr- 'v Two hundresI Iliar 'ount~nrlas'2 'E. ý 13ý2,hen
ii t. lo 19. N. Qtis'en adji,,iinaiu Sauti Stnar Big s> as.I ri

lie1 pr front ft.. et, 21444 dsiwn hîins'o ,93. aft er
a i u dtiti e & sssiivt .StIIH ini Sept. & 'Mah bies alance oif
eqt i ahui t$1 .4 MH .01i s'qm tialty i n I)'e andi Jim-e 12, roiniitder

ss'nii~~~~ l'îai bui 500 i Sept. & MNIac eacbt Year titii pais].
Intcr-4t7.piela< ns $6,412,50, W'ilîox atid Utîrsee. hy N.
Jno. I>. Pi ''''' v ss iti tlics'a ine t ités wrot( c'Il, th l S,t ijl) as fol-
loy',.: f)lt s',Jîis 11t h, 191L .Natt A lfr'< W. M ayl su ry .Ad(rtss

a iti jols frotît WVtî. 01 niinto si' " fs'st a ijs i tiîti g Star
lits ~ ~ ~ ~ ~~: i i i*$14 is'k' saxliivis't tns'tnorn iinS fios sa t i fy titi

4t h -0jton >f tus' Sttt'ds Frausis.
CouRt oî At~:Au Iss!i, ta tiî'ne, wVasS 1 tijfi(eisqjt s'viîlenéci

thlta itSsewsss'snlît ' 'it for' tihi "titi tif th liPSniietyat
thla i if Snull ast a1: 1s'îîe vs ti, tsi lis' i n fsrresl. it wîîS forn a saile in w\ hucl
onte-thinit o s 1 liii pwut iias-t-ri's tva' tu lis' in vis't lt. whitS'rett tus'
aillégésl sais' irs i (]s's fsî, ilts payaenti sf $0)iii etiSIt th lisitlane
tii hi' taiti '' oit tppro i if titis' tand d-si unin ts. ,hîivh ci onslifuteid a

ii ht inet slstart tirs' froîn tus' tertni, tif tihi' îigs'n' an titineeds it vois].
* a îts' tti i xts an atit i otnn siistîis'.il istth w itii tssts.

An aippoial hv thte defenttatit front the' judgtttunt oif lIoN.
Mil. J uiîci: ',î W ithiotut a jury, ini favotir of thte
fjlaiItiffý '20 (). W. IL. 683; 25 0. Il. Il. 2129; 3 0. W. .3.

'l'i appeal ti) Court osf Apital w.tis Iîtard b lto II. MIt.
3>J qc. ISiC (0110W - Mîtl. Jvt'-Tt'EM t'tAIEN I ToM. Mtu.
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JUSTICE M1EReFIxTII, iloN. MRi. JUSTICE MAOEE, and HON.
Mii. JUSTICE LI:x\Ox.-

W'. .Dugla, KC.,for the defendant.
A. W. Aniglïii, KÛ., for the plaintiff.

HON. MRi. JUSTICE GiAnnow :-ihe action was brought
to enforce specilie performance of an alleged agreement in
wrîting, by the defendant, to seli to the plaintiff certain
lands in the town of Sault Ste. Marie. The agreement is
thus pleaded and >,et out in the stateint of claini:

" 2. On or about thie lGth day of June, 1911, the defend-
ant agreed to seli to the plaintiff, and the plaintiff agreed
to buy froîn the defendant, part of lot nineteen (19) on
the north side of Queen street in the .said town of Sault Ste.
Marie, being the westerly halL of said. lot, south of King
Street, in the sai(l tow n, except the wvesterly twenty-six and
one-blf feet (261/2), for the price of six thousand four
hundred. and twelve dollars and fifty cents ($6,412.50),
payable as follows:

r1Two hundred dollars ($200 dowïî, balanîce of nineteen
hundred and thirty-seven dollars and flfty cents ($1,937.50),
after approval of titie and documents. Phin. of equîty about
one thousand dollars ($1,000), equal]y in Decemaber llth
and âmue I 2th, roînainder semi-annually, about five hundred
dollars (,$500), in September and Mardi each year, until
paidl. lnt. 7%j. A note or memorandum of which agree-
iin;t is iii writing and signed by Wileox and iPardee

1by Jolmn B. Pardee, who were thereunto, by the defendant,
lawull athorized."
Thie agreement referred to reads as follows:

" Sault Ste. Marie, June l6thi, 1911.
1ùcî'c ronim Al fred W. Maybury,

"Tw lîndrdadllarýs, a c. purebase 281/_, ft. x 13.2,
biig bjit lo iN Qeuajoîilgl Sanýiut Star Buld. on-
East. Prîce, $250 per- front IL Trnr, $200.00 down,
bke., of $1975)atrapproval titie and documents.
$500.00 iii Sept. and Mairch. Bfce. of equity about $1,000,
equally in Dee. llth and June l2th. Ilemainder semi-
aîmnually, about $500.00 in Sept. and M.Nareh ecd year until
paid.lut. 7%. Prchanse price, $6,412.50.

Wilcox & 1>ardee, 1by Jno. B. iPardee.",



1912] MAYBURY v. O*BRIEN.

The defendaxît deîîied iinakîiug the agreemient, deuied that
Wilcox and 1'ardee were, or that Johin B. 1>ardee was, lus
agents, or agent, or hiad his authority to inake sueli an agree-
nment, and pleaded the* 'Statute of Frauds as a defence.

At the trial, an applicadtion to anîend was natie by thle
plaintiff by adding bo the paragraphi of the staternent of
elaunii, before set ont, tbh-e w or(Ls: '* and a furthcr note or
vieorandunu of w iei is also in wrif ing and signed 1iyth

ds~tndan." hil 4ý note or ineînorandumn, eonsisting of
an entry mnade at t he tinie liv the defendant iii lus note-book-,
is as fios

"June 15. So1d 281/ feet, N. Queen, to J. 13.
1ardee, priee, $225 00 lier foot, on1e 31/ cash4.
Total puireliase price ..................... $6,412 50

3/1 eashi, $2,132.50.
Balaiwe of O.B. equit 'v Pametlee. and Julie.

Interest 7%,. KeenanIý pax nients lu be as-
suined as lier agtIret-inetît. ( ost of pruperty . . 4 ,788 00

$1,4324 50
X fter soni1e Q' deu lal been griven, thie aiendînent

wue, allow-ed. Thuis, incînoi(raniinii wàs isigned, buot it is
said the " ORB Equitv\ n*'iieans the defendaits' eqnitv iii
the lands, and tliat, therefore, f lus iieiioî'an(uun, wiiften
ho' hiiself, in wxhel ieuc uses the iait jais of bis naine, is a
suifhuiejît signature u11(er thÎe statute. 'llie ineino', how-
ever, wa a l ule in the course of' thle negot jat ions, and when
nmade it is eear nîo agrecînent lîad then been arrived at.

Th'le lea rouit trial J1udge was of tuie opinion : (1) that
the defendant hiad appoÎnted Mr. Pardee lus age nt, and
had auithorized binu tu inalieIthe agreenment iii question, and
(2) that flcthe eiin efru to, a111( Set out ini the state-
mtent of1 claînu, ivs suflliciut Io satisf *v the Statut(e of Frauds.

My difficulty is to actUupt tie first propositio>n, whjuhi,
with deference, 1 tliînk was nul, proved. 'This proposition
8eems to divîdle itself loto two qutestions: (1) was M.
I>ardee u gn t for the defuîilaîîs for an11 purp)ose ' and1( (2)
if lie was, mras lie or his firi autiiorizei to iiake' the par-
t ieular agreeieîit sueil on?. A nd, 1 tinîk, l>oth sliould 1)0
answered in the Ilegative. The 'v are both, of eomrse, ques-
tions of filet, andi in dealing w 111f tuein 1 arn bound bo regard

1912q
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ê thic learncd trial Judge's srtateiient tbat Jie 'prefers 'the
evidence of Mr. l>ardec to tlîat of the defendant, when they
differ.

The oints was upon the plainiff to prove, by reasonable
ex idciîcc. au agciicy iii fact. Tiiere -wcrc and( are no cir-
cuinistances in the case to justifjv a finding that the alleged
agcnci(v was an agcncy iii law, or in other words, arose by
estoppel, and, indccd, ne sucb contention is advanced.

New, whlat is the evidence?: And 1 wiIl take Mr. Pardee's
ow-n statement for it. lie says lie bail frequently acted for
the plaintif! ini buying lands. Hie acted for him in making
a re-sale of flic sarne lands to Mr. iPlummer at an advanced
price. At tAie opening of the negotiations in questîin, lie
went to the dJefendant on behaîf of the plaintiff. 'No dlaimi
is niadJe that at or prier to that time, hie wais acting or had
any authority te act, either personallY, ori foýr lis firni, for
the derendauît. Hie did net inform the <lefe-ndanit for wlîom
lie was acting, but the conv ersation înîplied that lic was
acting for a principal. 11 1 mcntionel tliat rny purcliaser
would like te have an answcr at onice."ý

Qlie never said aîuvtling te vou about two hundred
dollars, did lie? A. No. i'do net think lie did.

"Q. And lie never said anything te you about signing
any receipt, did he? A. N'\o.

"IQ. You and Mr. O'Brien we(re dealing at arms' length,
were yen net? A. We werc deaing in thîe office there.

"Q.Yen know what I nàÀanii? A. No, 1 do not; know
what yen unean by arîns' length.

" Q. Yent were dealing as one man would withi another
ini a business rnscio A. Exaetlv.

'Q. Tîmere was neo association between yenj? A. No.
Q. Tljere wýas no comnmn interest? A o

Q.Yen were tryîig te get the bcst ternis you coxîld
fer yoitr clienit? A., Yes.

IQ. 4,1lu 1wa t\i rying te get tlic best terras lue could
for hiniscîf? A. Yes. I

"Q. Yen toir buyury, lue for O'Brien ? A. Exactly.

Q(ý. lic told pen lie wofld neot selI unless lie luad a
tluird csA. Eaty

Q.Wlich was wlîat yeu understood? A. Yes.
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lQ. And vou final camne down to the ternis, one-third
cash ? A. Exaetly.

lQ. What did von understand bv that? A. A third of
the total paynent.

Q. Cash dowii on the signing of the agreement? A.
Ipresuinîe so, yes.

lQ. And so far as vou are concerned, is tliat ail that
von had to do with it? A. That is ail.

eQ. TIien xuu igîc the rue îpt. exNibit 3, as vou

fliought . in pursuance of sonie autiiority given Ci ou hv Mr.

O'Brien? A. No, 1 signed it as wve do generallv; we take
a deposit; wlien we selI property.

eQ. 'o fliat thiat; was qutite apart froin any aetual autb-
ority gi\ti en vu ? A. Yes, 1 cannot recal anY actual ainount

naied asý a deposit by Mr. OYBrien.

lQ. Nothing was said about a deposit, m-as tliere? A.
Well, it went withioat sa.ving, if w c sold the property we

%would take a deoposit.

e. That is yo(ur usual practice ? A. Yes.

Q. And there was no other mention of any ternis or

conditions ini connection wvitl the agreement tban tiiose which
vou bave indicatedl ? A. atl.

Tlici, after the personal interview, wlîat took place was

cnt ire!Y ver flie teleplione.

lQ. You got so far as ýstating that Mr. O'Brien rose

froiii lus desk- anid yoii look thlat as i it imiat ioni that thle

interview was over. and you left ? A. 1 did.

"Q. And you OUstated thut iiiediat1Y e r tuat, von

state(i to Mr. O'Brien tliat tue purcliuser Nvould consciit to

the increase in tlue casli pavîiîent? A. No, 1 di<l uot.

lQ. What was sid ? A. Mr. O'Brien said1 to nie, after

rising froin bis desk, thiat lie would eaul nie upl in the cvening

and ]et nie know tlic best ternis lic would sell on-thc bcst
cali payxnent ....

eQ. Mr. O'Brien did nomt emli you up ? A. M r. ,)' BrÎiu

diii not cail nie up that evenîflg. On tue following inorniîîg

I calleul Mr. O'Brien up at bis luotel. 1 was inforînieu tliat

lie was not in. I, left wor(I for liinu to eall nie tipi wlien lie

did come in. Hie did so, 1 slîould sas', ini the nieiglilbourliooul
of ten or filteen minutes afterwards.' le stated to nie that

lie would seIl on tîme proposed ternis of a iliirul down, the

19n]
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balance of his eqiuitv, about a thousand dollar-, in December,
1911, and June, 1912, at 7 per cent. interest, and the pur-
chaser assume Mr. Keenan's payments under Mr. Keenan's
agreement. 1F inforned Mr. O'Brien, over the telephone,
that if 1 could seli on those terms 1 would do so without
consulting him further. He said that was satisfactory. Mr.
Maybury eaine into the office a few minutes afterwards, aîid
1 told him, 1 was able to seli Mr. O'Brien's property at the
price of $225 a foot under the terms as he stated to me. Mr.
Maybury stated to me that he would take thle property. I
then cafled up Mr. O'Brien, got him on the 'phone in Mr.
MXaybury's presence, and told hini that 1 had sold the prop-
erty. Mr. O'Brien answered, 'Ail right.' I asked him who
was looking affer bis interests in the matter, and ho inforined
me that Boyce & Hayward-

"Q. What ncxt? A. Mr. Maybury then gave me $200-
a cheque for $200-to bind the bargain, and 1 gave him a
receipt for it."

1 arn wholly unable , even without the defendant's denial,
to see in this evidence, which is the wholc story upon that
branch of the case, any reasonable evidence that the defend-
ant appointed or agreed to appoint Mr. Pardee or bis firm,
his agents. A man is not to have an agent thrust upon him
lu that way. The appointment necessari]y resuits from. a
eontract, in which there must appear, in some shape, an
offer upon the one hand and an acceptance upon the other,
ont of which there grew the mutual rights and responsi-
b)ilities- of* the relation. Dnwn to the conversaionx over the
telephone, there Îs not the very slightest room to even pre-
tend thiat either p)arty contemplated the alleged ageney. Mr.
IPardee was there in the defendants office as the representa-
tiN-e of the plaintiff, and of hini alone. lHe ivas the "pur-
chaser" who wanted an immediate answer, and it was in
bis interests and not the defendant's that Mr. Pardee haggled
over tlie down payxnent with the defendant, which he wished
te have redueed. The <lefendant's impression of what
occurred is set out in the memo. in his note-book before set
out, put in by the plaintif!, which ho says ho read over to
IMr. Parde<., who <Ines no, so far as I sec, deny the statement,
iù wbich the defendant states that the sale was to Mr. Pardee
hiniseif. This memo., fair1y read, is utterly inconsistent
with an ageney such as that allcged, or of any other kind.



1912] tEAYBI RY v. O'BRIEY. 683

Then, ini the conversation by teleplione, the expressions
"I infornied iMr. O'Brien that if 1 could seli on these terms
1 wouid do so," and "I toli lini 1 iîad sold the property,"
and the defendant's reply, " ail right," are to bie read in
conjunction witlî the earlier course of the tiegotiations, and
are, I tlîink, perfectlv consistent with Mr. Pardce stili being
in the defenidant's opinion, the agent only of the pitreliser,
and are whoilv insutieient, in the liglit of ail the ev idence,
to'ereate in sueli an obscure ani indirect nianner the import-
ant relation now claimied for them of also îuaking hini the
agent of the vendor.

Then, upon the second question as to the allegeti athifty
to make flie particular agreement whichi was inade--te in-
struction on Mr. 1ardlee's owni slîewing was Io niake an agrce-
nient upon 14e terni anoîî oliers) of oue third cash on sign-
ing the ag-recuilwit, and lie )maieý nio sueli agreeient. What lie
did uîake wa;S au agreement stipl)tiigi for $200 down, ami

the bialanice of thie one-third c;t-l payieu~t, wîeu the titie and

documenits wýe aecepte-d. I cannot, witli deferenc. ag-re
that; these iinean the saie thîig. it is, honeiot exaetlv
that, but whethcr an explîeît instruction lis beeîi followed.
Tt îs, iii other words, a question of power and atitlioritx ,ur

and simple, and, in iny opinion, there w-as no power or auth-
ority to substitute for one-tbird cash on signing the agree-
rient, tlie terni of $200 down and flic balance w'hen thle
fitie and documents were aecepted. T'le latter douhtles
liai in Mr. l'ardee's cves the mienit of givitng bîi so iuh
of the defendatit's înioiev lu hanîl. ini cage thiere should suli-
scquently be a dispute about bis agent-y for lthe defendaut,
auq] its î-esuttliugtoîîîî,oî w hic if lie dli(]i ot î-laiuî lie
would be a x-ery unusual, agent,.

ITpon flic w'hoic. andi without entering upon sorne of flic
thier matters diseussetl before us, wlîchlii iiV Oiiiî oio

become uiniuportant ini tlc view whîieh 1 take of tlic faets,
I think for tue reasons I, have given thtat the appeal shiotîd
bie aliowed antd the action dismiîssed with costs.

HO1N. MR. JUSTICE MVXcrLRFN,, loN. 'MR. ,IVSTICF

3VAGEE and lON. MR. JSIELENNOX agreed.

11ON. ýMn. ,JUSTIC ; E n rr a-eetgis aciurate,
as the lcarncd trial .Judge did, flic te-stinionv of the witness
Pardee as tulbis conversation, by teýleplione, mith the de-
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tendant, rcfcrring to the sale in question, this witness waï
autboris-ed by the defendant to seli the land in question for
him, on the terniS they Iîad before discussed. It ean tocan
that and eannot mean anything eise.

But one of the terms was that one-third of the whole
price was te bc paid in cash. The agreemenit 11n question
provîdes for payrnent of "$200 down, balance of' $1,937.50
after approval, title aid dlocuments." It is contended that
these terîns are substantially the same; that " after approval
titie and documents "is the saine as " cash "; and, if the
wvlîle of tie ene-tîmird of the price wcre to bc paid on ap-
proval of titie aind documents, there îuight bc a goed deal
te be said ini faveur of the contention, whether enough te
support it or net need net bc considered, for if it be se then
the agent lias departedl from the ternis in. accepting $200
down. If the cash payrnent wcre made on accepting titie it
woîîl< corne itoe b ands of the vendor bimself if lie desired
it; as the agreement is made it may uci er ceine te bis bands;
I eau iind in the evidence ne authority for ýsplitting the cash
paynîcnt; and the objection te tlie agreement on fliat score
is net altogether a faincifuil oee, or miglit net lie in many
vases. It is plain that flic agent deliheratcly splîf the single
cash payment into a 1'down " payment and a payment on
cempletion of the sale, with tlic advautage te bini ef lîaving
$200 in bîand, an advantage of serne substantiaiity in case
ef disputation as te a riglît te commission upon the -.sale.

On this ground J wouid shlow the appeai.
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COURT OFt. A IîEAL.

JVNit-- 2?STfI, 1912.

BATEMA-N v. CO. OF MI1LSX

0,O W. N. 15,41 ; 0. L. R.

~,/rri,~rc Phyirtion i nnwrinq ltrry <'all, fore 1),r.n Ii
Craxhed int O>bstrucrtin on If iqhîl -a Dr. IJu rled Out ond
Injvrý, d internafli - ofr nrF ni Wrnii labilip ï,f M uni-

Vena.th in Vri,)Exrpert 1,tdn e Findinq of fl'at by
Jri 4j' J)Iliii of . 1 ppt iialh tnbu un ai Q ariat r, n of)< ain

Pin i n iff, a phiî ian. w ris nns r iy- .. :'iîî n rry c'n l i<efore îlawsn

wiîen bis buggy crashîe(] inato a n nbi drwrtion, whiel had iteen ieft on

the h igliw le iy t ho's' i'ag.i gr'd( in rî'pa iringý tl sr a me. I'innttiff wa"ý

huriNi ont rînd w as inte'rnilly injnréd. lie irouglit act ion to, ree0ver

$24.000 danagen. ail.'giag ni',gligent',' on ili' part of defendant Mnii

<'i ility. Ev'idenee hwd tlha t n o liit w As pineari 11pon1 thle
obstruction as at wanîiia.

RItnk)i).l, J.. )îeid. li9 O. W. r 4412; '24 O. L. R. 1S4 ; 2 O. W.
N. I 321", utiot tier,' (lTj 'vd '' t!: li t hio d<lfeonn ts. tiir' ,'outiy eoritora-

tion. w,'r, lhable ini daman for tuew pla4ii tffl înjirie.'
Tiie accidenit eaused a fniliiag of ili, riglît kidney. n iajory to

the right pleura. an ineç,', ill blAdder anr
1 a <rider form of

nearstbenin. TIhé, m-rn -1rîi-is mai:tter was tihe 1,roInrprrr' kiditiy,
the plaintiff l'ing ov,'r lihy- -tiýv yva;rs of g

II.'li. apon Iii, <' dra'e iiit tire plinatiff w ris not ,'îîid upton

to saîbnait for an upii'ntion ïo r tir,' kid n'y.
If a pten't r'fti'rr' tri uiînit to nvii otir'rnt ionr w v lîteii is rea-

sorîril, i<tlin t 1<, ,hldi >uttiiit t o. tii, cOul intrîtne rf tir, rnadéy ori
inju ry w 1<irl niai, <perann < wotîid cure i, du.-' t,, ls r,'fîsiii andi <r rt

to th oir' igialî ('is '. Wiietlr 'nite rr'îf"Al is. rta"onrill' or t îs
a qirr't <'n ta,,n ilciiri paroan MI thé' 'i rvuviiin,' of t lîr <'n w'. If
ther rr iai rt edal tri ,'onti rt. and no rît t rk be' <urne îr<
hin iîonr"riy. i i is not iiesrnli fo r tihe 1<,i t i,î nt r, refusne t o siîirni t

to rrn oi rn tloti nainrst the ie of tii,' rît t 'ilai 'lii wrr tii

'lnttirn V. t) rtns of "'S. S.lon tj.I1'ti 2 K, iB. Mi, sitr'î'inil','
referre'r to.

Tir,'e ne,,rîtsthinaii wans as t r'tii nînr ij ry ris n lrkr' boune.
Jnrlgni'n t for ilnni f frrr $1 2.500 drairi ndrr< fili crsi s (otf suit.

Divinional Court. 20 0. W. R. 5617: 1 O. W. N. :ffl ; 25 0. 1,. R.

13-j, dli-missenl w ith vo<ts arrn apîrn'r iry tire uon rty. froîn a bove
jalgmî,'t.

('ourr oi, AP ii rr',irr'd diîiae" to $10EMW.lioln tuat il

wnn îlot iiror',' beyond a rlotbt tii rît thle irulaniitnd k itnn'y NIan dlue iii

the necidlent iri quiestin.
I'wro! Cour't to rt'vinw finii, of faî,t iry trial Jrrg,' ,lin,'tinnd,

and Joncs %. Ilnuqi, Zî Exr'i. DI). 11, nit 1, 1*22. reft'rr'r to.

.Philiip v. ,ondni r!' r' Ri.fw. Coi.. 4 Q. 1. 1). 406: .5 Q. B. )
7': 5 C 1. 1). '21-«t anri

('hutr4h V. Ota n'a. 27) O. IL 29S; 22 A. R. 34S, reforrei ta ori
question of quantum of dlamrages,.

1'laintiff giî'en <'ost of trial, no tosts of eitiî,'r nuppearl tr> ttr
pa rty.

[Sc. aito. lfradenbtirq9 v. Ottatra. 14 0. W'. IL. :11; 19 O. L.. R.
34. on question of quantumî o! diange'n-1d.1
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An appeal by the defendant from a judgment of Di)vi-
sional Court, 2'0 0. W. R. 567; 3 0. W. N. 307; 25 0. L. R1.
3', afflrni-ng a judgment Of lION. Ma. JUSTICE IIIDDELL,

19 O. W. R?. 442; 24 O. L. R. 84; 2 O. W. N. 1328, in favour
of the plaîntîff.

The appeal to Court of Appeal was heard by HoNs. Siii
CE[ARLES MOSS, C.J.O., 110N. MR. JUSTICE GAitnow, HON.
3fi. JUSTICE MAcLAIIREN,, Ho--,. MR. JUSTICE MEREDITII, and
HON. MR. JUSTICE MAGEE.

Sir George C. Gibbons, X.C., and J. C. Elliott, for the
defendants.

T. G. Meredith, K.C., and J. M. M1cEvoy, for the
plaintiff.

HON. MR. JUSTICE GARROW :-The action was brought
aggaînst the defendant to recover damages sustained lu con-
sequence of the want of repair of a highway under the
charge and eontrol of the defendant. The learned Judge
awarded thec suma of $12,500, as3 damages , and the only
que(stion really before us is whether or not such suma is ex-
essîve. The judgment of Riddell, J., is, reported in 19
0. W. R. 442; 2 O. W. N. 1238, 24 O. L. IR. 84. No written
judgnlents were apparently delîvered in the T)ivisional
Court, so that we are pretty much in the dark as to the
view there takçen. Sec 20 O. W. R. 567; 3 O. W. N. 307;
25 O. L. R. 137.

Ti the reasons for appeal it is said, apparently without
eontradiction front the other side, that soine members of
the Court expressed,( the opinion that although the damnages

1111](ue1i larger thani they would have given, they would
fltinterfere becuse the verdict is not so perverse and

unireagonable that if it had been tried by a jury tweive in-
telligent men mighit flot have arrived at the same conclu-
sion. It is of course dangerous to trust in ýsuch a matter
to the recollection of counsel, who may flot remember ae-
eurately the whole statemient Ail, therefore, thaf 1 eau
sa ' upon the subject is that if sueh a statement was8 made
and was the foundation for the judgment, it does not
express my view of what the Law is uipou, the subject, be-
cause it apparentlv fails to discriminate hetween a trial by
a Judge alone and n trial by a Judge with a jury.

The) dîistînetion 15 very clearly expressed by llramwell,
1, J.. in Joues v. TIougli, 5 'Ex. P. 115, at p. 122, where he
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is reported to have said: 'e If upon the materials before the
learned Judge he bas in giving judgnient conie to an
erroneous conclusion upon certain questions of fact aud '«e

ecthat the conclusions are erruncous, we intst corne to a
diflerent conclusion, and aet upon the conclusion thiat we
corne to, and not aceept his finding. 1 have not the slightcst
doýubt sueh is our power and dutv. A gruat difference
exists berween a finding by the Judgre and a finding Ibv the
jury. Where the jury finds tlîe faets the Court cannot be
subýstituted for them., bucause the parties have agreed that
the facts shalh be deeided hv a jury, -bat whuere the *Tudgc
finds thc facts thcre the Court of Appeal bas thc saine
jurisdiet ion thiat lie bias.' and can find the facts whicbiever
way they like. I have no doubt, therefore, that is our jurr*s-
diction, our power aud ouriut-

This language lias been qnotedý mýore thaît onee with ap-

proval in Canadian Courts: se1 -Vorth, Bri1îk.ýh, &c. v. Tour-
ville, 25 S. C. IR. 177, at p). 193; 'ri li, v. <'ounxolaled
Bank, 13 A. R1. 69, at p. 74; sec also the rcmnarks of ,Jaînis,
1-J., in Bigsley v. Diek-itqoii, 4 Ch. T). 24, at p. 29. And a
finding as to damages cau stand upon nu other footig than
any other fanding mnade by a Judge trving tbe case without a
jury.

What is a reasonahie sua is alwavs to nie a diflieuit ques-
t ion, fruîîî answering which 1 would gladiy escape if con-

stntwith mîI duty. The prineiples deduceible froîn the
assof authority upon the measutre of damnages do not in rny

e.xperieucu go very far in bulping one except a]ong gencral
iues. T1'ie ruai àifficulty is that within these lines theire is

aimost alu ay su nîuui reason for hunest dîffer uncu of opinion.

The question of the propcr nîcasure of damages iu such
cases as. tins was mucitdsusu ini the welI-kniowni case of
Pkillîps v. London & S. WV. 11w. Co., 4 Q. B. D). 406, afflrrned
in 5 Q. B. 1D. 78. rhat '«as tbe case of a surguon of mniddle
age, with a very large professional inuunîu, said to have
been about £5,000 net pur anum. Trle injury of which lie
complai îed had rendered bis condition ahsolutely liîlplcss,
with no hope that be wouid evur bue able to resume practice.
The charge of Field, J., to the jury at the flrst triai, was
after imuchi discussion, ini the un(] npheldl as a correct gtuide
upon the ]aw of the casu. In ît, lie said: I>Perfect compensa-
tion is hardly possible and would be unjust. You cannot
put the plaintiff back again into bis original position, but
you must bring your reasonabie cuînrnon selîse to bear, and

19121



688 THE OKNT-IRIO WEKLY RkPOIe7,Rl [voL. 22

you niust alWaYs recollect that this is the Only occasion on
wbich compensation can b given. D)r. lliî1lips eau neyer
sue agaùî. You have,- therefore, to give hîi compensation
now, once for ail. lic lias donc îîo wrong. leelbas suffered
a wrong at tlic bauds of the defendants, and you must take
cure t(o give liiiii full, fair comîpensation for that whicli lie
lianufre. And upon thle subject of the loss of incorne.
a quest ion also involved in this case, lie said: '" You are îîot
f0 give the value of an annuity of tlie saine amiount as the
plaiîitiff's average ineoine for thce rest of flie plaintiff's life.
Ift you gave that you would bie disregarding« some of the cou-
tingencies. An accident miglit have taken the plaiintiff off
within a year. Uce miglit have lived, on the other baud, for
flue next tweîuty years, and yet many things migbit have
happened to prevent bis continiuing lus practice."

At thec first trial a verdict was reudered by the jury for
£7,000 damuages, wluich was set aside at ftie instance of the
plaintiff as too littie, and a new trial directed. tJpon the
second trial the jury gave a verdict of £16,000, wbich was
also inoved agaiuust, this tinuue, by ftic defeudants, as exces-
sive, but the Court rcfusedi to iiiterfcre: sec 5 C. P. D. 280.
And sec also ('hure/i v. O//aira, 25 0. IL. 298, affir-ned in
thîs Court in 22 A. R1. 348, whichi was also ftic case of an
Înjury to a physician.

That the preisent plaintiff sustainced a severe injury,
fronu the effeets of whichi it is improbable at his time of
life fliaf lie will ever fully recover, is beyond question. But
that lie will se far recover as to be able to resumne the prac-
fice of bis pr-ofessioni in a somewbiat xnodified form, per-
huap)s witlîin a c patieyshort period, is, 1 think, the
fuir r-esuit of Ille Tvdnc ihe three items of injury wicl
1biilk the Iretar, thuts suiîmed up and cotiuiuuenteld upon
by liddell, J.: " Tbe1 dlifficultv at tbe liver could probably lie
overcounie Luy a surgiîcul oporatioui of a eounparafively siuple
ebariefer ; tlic muuatuuanay lic expecteul to lie fairly
ivel o' crc.olie iii about aî car loniger, l)ut tbe prolapscd kid-
uuev is aniothier story," the learned Judge evidently regardiuug
fle icltter as thle most serions of theni all.

l>rolapscd or uiovable kidiney is, if appears from flic cvi-
deuice of flein edical experts, a by no ineans uneommou
condition, not, ilways, uuor 1 would iuîfero usually or neces-'

sai~,a verýy disabliuig defect, siîuce patienlts may be so af-
fctdfor very lonîg periodls, and even for life, wîtliout ever

bu auinguware of it. In flic plainfiff's case it was not dis-
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covered uîxîjl souxe six weeks after the aucideit-after ho
had gone to the batis at '-Mount lcuîxalthoxîgli hefore
that lie had been examnîed luore tiiani once by local pixysicians
aud was Iiiiuxself one of long experit-uxce. D)r. Priirose inI

bis stat(feiint savr. tiat the prolapsed coindit ion ina or uîay
îlot biave been ca I)vlx the accident. AntI 1 aux niot able
to ibid iii tie cý iduw- of the other iedieal xvitriesses any
more positive ex idence or ex idoîice w bich displaes Iis state-
muent. And if the iiatter r(>sts asz put by IDr. Prinirose, as
in uiy opiiuioii it dos the faut1 is ilot, c,îalblisbhed for, of
curse, the burdex of proof h, xipoix tie pdaÎi tiiIl, wxho nust

incine the balanice iii lus direct ioni, liot bk a inere scintilla,
but bv a reasoxiahle ainout cf legxl cx ixeitue. lit tiiis con-

ilectîcîx tlat i, the coniditionî of the plaîiiifs kidixevs before

the acieitthOe evidejice of -M r. Rlobertsonî, a wlioll,% dýisini-
teetdwitness, also is cf soîxie importalice. xxho siI tluat

sexeralý îuontlus before the accidenit tie pliit ît toIl liiii tbat

lie was being t roubled by lus kii ,aloi iliat is4 liard

work ami liard driving were iîsing lîiîî iip. The 1 laintiff
demies this, ami] Pastiero xxas fluxer cxcii a eoiixcrsation,
and tbat lie was n ertroubled witl i., kîdîîevs; butx as bo-
txveei the two t i> ri o reason wx'ix thle tîsual rxile as to
credit iîg the iitretdw'iî îlos shiould riot lie fol loxx'ext.

But xxiiile for t1eeraoî incline to tlii iîk Iliat fIxe cvi-

dleîe, as i t stan sdentxa rra utt Ille cxmlxis ioni tbiat it i s

estalilisîleil ilat the proillpsexi couiditioii of tlie kidneic xxas

eaxxsed lxv thle 1ciljt tliîiuk ilt h igllv pîrobiable thiat as

tlie lxloxv xxliiel i t li' plaittif rec" ivxd x ., iii its viiityx tlîe
kidiiex xxas iiijui'cd to somxe extelit iii tIhe aeceiiti, silice

tîlcîe i ex ileîice ofuoo aid plis ili t ho îrfile. xvilil coxiîd
îlot otlierxxise hi', rei--iaxlî xxccoititedl f or.

Thxe plaiiiitl xx'a not abxle te poinit to atiy deeixl(ed xl mui-
iiiioli ii i îiicolli aý flic result of the acidenit, alîing 'l it

xouil he liaituraI te expect a fxxllIing off Jo soine extent.

And ît is (liite probable thlat aI thiouili the plaititiY xvill re-
suie l>ra(ticx', lie miax have te lcii tlîe more ardioxîs

xvoîk to whiehi lie lias beeni ;ccustouied, elexuieifs whieli, of

course, x erx' prcperly eîiter juite a coxisideratiux of the anixîiut

of daîiiages, aîid wbIiclu 1 have 1 hope dlulv coxîsidered.

UJpon thec wxliche, aftcr iii tie language of Field, J., ap-

plying to the circxuistilbe suicl î'exîsouîxule counen selise
as 1 pcssess, 1 have, wiflî deference, coule te tixe concelusion
thiat the aimoant axxarde<l at thue trial i subtaîtially to
large, auxi sliould lbe redueed, An(l tîle aiiomîit T would
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consider fair and just un1der ail the circumstances wouid bc
$10,000, which if it errs at ail, as it ýprobablY lnay seemt to
(Io, to the mfiflds of tHe next appei]ate tribunal, errs, 1 thuîîk
as 1 beiieve w-e ail do, on the side of being generous to the
plaintiff.

The plaintiff should have the costs up to and inclusive of
the trial, and tiiere slîould. be no costs to cither party of the
motion iii the I)ivîsional Court or of this appeal.

COURT 0F APIIEAL.

JUNE 28THI, 1912.
MANN v. FITZGERALD).

3l 0. W. N. 152D.
kjcirnet Acion n !etini<ulaî n Lake-Suricey-Road Alloteance

('roicrn iPnfrnt-J'"per Title.
An action of ejectmplit in which plaintiff sought to reeover a

paelof ]and known as Deiuil's Point, n peninsula extending întCmonLake. physicalIv eonnectfed w lUi lot 26, eou. 10. I"enelon,
butlingi- in front of lot 25. 'I'lere Ns anl allowance for road betweenlotý 25 isud 26)i, iiud tlîis, if extended afros, flic bay tiehind the penin-
,41la, woul cross>, it nt a narrow frontage. Plaiintjff contended thatthe waîer 11 sould he followed quille regardiess of directions, andthuls the wholo pinsir.ula w'ould be ineluded.

MIîDLETON, J.. 20 0. WV. R. 84S-, 3 0. W. N. 48 1 D. L. R.26, c!d, ilhat île more natural thing to do was to follow the waters
vedgeo lIwre the road allowanee extonded across the bay intersect,the lhor( of ('iimeiron Lake at thie wstr ide of the peninsulîî andtheni 111-1 eas.,tvrl -. Thec pff'eet of thlis W&S that the peninsula situat-ln front of lot 211n-patl in cont. 9 and pirîly In cou. 10 is flotPaiteiled Takinig thiat vie- a., to whiitt paie y the patent plain-t iff.a hafl no paper. titi,, to, theý 1anda in question, nor hall defendants
l'ny titie,. Action diamnissed wilhcots

(OulRT ()F APPEL dimise apiwal f rom above judgment with

Aii îîpjeal front a judgmeiit Of 1Io09. MR. JUSTICE M1it-
wtETroN. '24) 0). W. IL 848;, 3 0. W. X. 488; 1 D). L. »R. 26.

'11w lepîpeai to Court of App-il wvas Ilear(l by lION. Sut
Cnnu oss, C.J.0., 1loN. MlR. JUSTICE (.XiROW, lioN.

,'[I.CI. ts11MXL h'N ON. Mi.JUSTICE MEFREDITI, and
flON. Mii. J T<iICE MAI;(.EE.

K1). Armioîîr, K.C., aiîd A. 1). Arniour, for the plaintif5s.
< . T. Mef(LauglÎin. K.C., for the defexîdant.

HON. MR. J'USTICE MAGEE.-The land in question is
flic oîîter enîd of a penînsiîla prOjeCting frorn the front of
broken lot No. 26 iii the lOfli con, of Fenelon toWnShip,
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souithwesterly into Caîniroji lake. 'l'lie Peniîula is separ-
ated f romn the inainland bx a bay ruîningr Up north-casterly
about 11) chaiiîý, inito the sotîel ide of thiat lot, the total
lengath of t1u o or pnnuabeÎng uo er 40) clîaiîî, aîîd
the penillsula ît1-clf Pr2c~as far s-outlî as the mîiddle of
lot 25, which is ý-ouitl of lot 26, and separated f rom it only
by a, sîde road ailowa nce. The question is wbcîhcr flic south
houndarv uf lot 265 on the inain]and sbIould bc- umxendd
across~ the bav and peninsula. Tl'le plaintitf claîiîîu il, >hould
liot be so extendced, lait that the whlcl penînsula is pariit of
lot 26, and Ivas ineluded in the (Crowîî grant of tbat lot
uîuler whichi lie deduces title. 'l'le defendant laîis that
the line should Le so extendcd and iliat aIl south of it bclongs
to himt as owner of lot 25.

Tfhe townshîip was surveyed in 1824 Lv Jamîes Kirkpat-
rick, under writtea instructions front the Survevor-Gciîeral.
r1hlose instructions directed that tlic towns~hip sliould be
laid outinto ConCessîins 665 cliaîs anti 67 lîinks wide, and
eaeh concession into lots 30 chains wide, fts contaïîng'
200 acres ecd. 'No latitude was given tlie surveyor as t'O
ineluding in any lot any parcel bcvoîîd sucli Lotndaries
w hieh niglit nmore eonvenicntly lie oceupied wiîli it. Actually
lie was only to surveyv and mark tlie centre lines of tlie moails
between flic concessions and mark flic side lines of Paedi lot
auid side road, and sliould flic waters or anv lake eoine witlîin
the survey tlicv were to be cecurafelv«\ îtreed, tlie contents
of caei brokeîi lot würe to bc caleulatil( and stated on ecdi,
and a plan o uthe surx cv wt's t o Le made out aînd sent tu thle
Surveyor Ocuieral's I epart nient witli tie field notes.

Under tliese instructions tlic ouIy way of asccrtaining
tlie length of iliese two lots would lic froîn tlîe traverse of
the lake shore. If Iliat is ini existence it is not produced,
»and flic field notes bcing oîily of tlic work, on tlie conces-
sion road allowaniees, (Io nut aid. Iliere is sone evidence
thaï; this peîîiîsula exîciids so far west tlîat flic west part
of it wotild be iii fli 9tlh concession, and titat tlic concession
road would mni nurth and souti aeross it. But accordîngr
to the field notes of thait concession moail, tlic lake extendcd
across it from lot 23 to lot 31. Tlie plan sent ini by tlîe
surveyor shews no peninsula or bay, but sliews flic ]alke shiore
of lot 26 as being wliolly east of tlic cenitre line uf flic lOtit
concession, and tlic lot is niarked as cunininig ofnI 78 acres.

In the absence of any record of the traverse uft fli lake
it is impossible eveui fo guess wlietlicr it was tlîe peuîinsiiLa

1912]
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or the bay, whieh the surveyor failed to sec. H1e shows the
nortliern houndary of lot 26, mucli shorter than the south-
cru boundarv,' and in that respect bis contour of the shore,
wrong, as it is, would rouglhly correspond witli the actual
lake frontage of the lot down to the dîsputed parce]. Iiî,
line of shore trending to tie cast as it wcnt nortli across lot
26, lie may have got by inaccurate sighting f rom soine point
to the norili or weýst, where the bay would not bie scon, and
thus hie would ho led into drawing the plan wrongly as
hie did.

1f it wero in truthi the bay whîch was ornitted, and lie
intendcd the linoe of shore upon his plan to represent the
outer or western side of flic peninsula, thon the liue hotween
flhe lots should be carricd to that side. No work on the
grounid along the side road or side hues(, was required to
lic donc by the survoyor, and there iîs iiotig but tlie plani
to indicate the division hune bctwccni theso( two lots, auid au-
eordig to il the lino cxtouds tilI there 1 ii othiug bevond it
l)ut the main body of the lake. It seerns to nie as reasouable
to suppose that hoe omnitteil the bay as thiat lie oinîttcd the
peuinsu la, ami if lic did flîcu tliis land would bclong to thc
defendaut.

Noargumnîct eau be drawni against that supposition
fro, thic fact thuat the length of the side road on the plan
apprýoximiates the actual length mcasurcd to the bay, anid is
1)uchl sho1rt of tlîe length to the penins-ula, for it is evident
the longlýths wereincre guess work, and thero is iu fact greater

diserepanc the northern boundary thian at the southern.
Buit assuilîiug that it was the peniisula whiehi the sur-
vyrfail-1 to soc or ito survov or to note on bis plan, 1
agre ith tho learned trial Judge, thuat it cannot bie said

11-îisand wýas gr he y flhe ('rown as part of lot 26.
Nuithier acr iui o tlîc. survcyor's instructions nor to any
acf îîîl work lyv liu on flic gr nmuor accordiing to bis
plan or field notes, uior acordîing to tlic desceription by motos
and hîauiis ii tlic letters paitenti, didý if forn auîy part of
fbat lot. The (1rowiî novor knwof' auy ]and called lot 26,

cxciiugleyoni{ thue îiortherly and 'southcrly width of 30
ch sand the easterly and westcrly length of 66 chinis and1

67 links. hii giving instructions for running the Ilinos in
tliat way it rcserved to itself the discretion as to joiîin ii in
a graut, parcels whiicf could more conveuuieutly hoe held or
worked togethier. No discretion was given to the surveyor,
and thére is nothîig to shmw thiat hoe attcmpteil to exorcise
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aity siiel diseretion or sodepart £romn hhis î.ructÎon. No
]aîîd Outside the preseribed dimensions is ;iinvwhere s hewn
a, constitutûng part of this lot, aiîd the absenceý of awx' marks
of division on the peninsula is accounteil for by tue fact
that no division) anywbere along the. line was ealled for or

miade, except at its eastern end -Thle description ini the letters patent doc- îlot s egle
flie case for the plainfiff. It muns wcsterly alonig the north-
erii boundary to ('aieron lake and "then southerly, West-
erly, and souîlîerly to the so)uthern linîit of said broken
lot No. 26, iii said lUth cmeiootherw isù to the allow-
ance for road between brknlots Nos. 26 and 25," and
then easterly. This southerly, wvesterly, and southerlv course
doesü not even affect to follow the lake shore and miore nearly
aglrees with the defendants' contention thau with the plain-
ftl'S, infact, as the plaiîîtiff would have to interpolate also,
an easterly auîd a northerly course. The reference to the
side road accords, withi either contention, and thic distances
froni the township fine given for the îîortherlv and so îîthcrly
courses, tiougli far astray, correspond relatively rather withi
flic lie clainmed by the defendant. So far as the letters
patent are concerned, we are, therefore, left to the nîeaning
to lie attrihuted, " Broken Lot No. 26," aiîd the Cirow n hav-
i îîg neyer constnttd to name ariy land as lot »No. 26, wbieh
would eover the laîd in ii spute, eannot, 1 tliink, he lieh to
have graîîted it, aiîd the judgrnent of tue learîied trial J udge
slîould be sustained.

'Fli evidenice sliews Iliat ever since 1868 tHe ]and iii dis-
pute has heeii reeognized by tHe res.îdeënt owucrs of each loi
as hclongîng to, lot 25. The owiiers of lot 25 biave sold
tumber upoîi it, ami trespasses upon it have heen rcported
to tlien by tlie iieighbouring owner of lot 26. 'l'lie lîne of
side road across the. peniînsula was surveye] aîd uiarked by
a siirveyor ait tlie instance of the owner of lot 26, in 1868,
ani was aftewa rs pa mite oubetween successiv e owiicrs
of lot 26, as tlieir boundary, ai the ]and iii question lias
beexi knowii as Dichl's point, (iillod after Peter Diebl, who
owned lot 25 £rom 1833 to 1833. (ontinuously silice 1882,
excepting a few years, tlîe owner of lot 25 bas been receiving
rentals froin luier firîns for tue riglît of " snubbing "
tiniber aloîîg tlie shore. lii every M'a*V, SO far as acts of
ownersliip of ]and of sli eliamacter aiid so situate could

voL. 22 o.w.R. Nso. 11-44
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bo expected, have lthe owners of lot 25 been actinig as own-
ors l'xtil tliese plaitiffs in 1909 obtaiîîed by tlîscreet

wordliing, a eoieaiefront J. J. Eades, wlio did flot pre-
tend to owîî the land, and did iiot thiuk lie was conveying il,

it was noe or quest iolied betweeîî the owîiors of the twô lots

titat it forined part of lot 25. Altitougli there is no fenee
betweeii te two lots àxt the peninsula, there is 10w swamipy
grouîîd, andi à is tiot slîewii tlîat even cattie froni lot 26
cerosýed more titan a very few tiis. There lias been no

attenipt at shiewÏig aîîy aet of ownership by tie proprietors

of lot 26, and tîterù was iii fact, 1 think, upon tlie evidence,

cl],arly a diseýoîîîîinuance of possso ly thin for more

tliaî 40 years, if' aîiy possession b>v anyi of tlieiu could ho

said to lave 1heeui liad.
T1heo appe-al bhould be dÏisnîissed with oss

COURT 0F APPEAL.

Jt'NE 28TII, 1912.

LEFEB VRE v. TRETIIEWEY SILVER COBALTr MINE
LIMI TED.

3 0. W.. X 1,)53.

Ne'qiqoU fec-1fis ter and Sfrut-uu A ecidc'u I Act-Contributorti
NvçlituceI)au~e -Ii>tifligof Jury.

Action liv -wicow and o-hîldrcîîn of une Alfred Lefebvre. tindor tute
Vwaa ddnsAobrcoe dna for hi.; death throilgh 11w

uilt.gcd nuliglîgonuec of de'fmndajntî. At bue lie of the d eesed's death
Ile %Nas uminyd by di-Cendalts i: asi painter, and ini the courSeý of

hli, uy was- ki b Yhgh otaeeeij wires wlîieh passed a
short d:bnvfontesaf hr ho wasl pa:inàtingz. rFhprp was

liotiîîg,, 10 1ho tht exat iod Jf tue, deea od'seah, lus body being
folmîd on il w'rs Tht' jllr- fmud ioodns elg n that
thlu, did ilot suloinby ar doese of. iior prlet uîi hrom, thîo

duigr. and( nea i dbu'istn of eontriîibttory negligenee.
v"ALeoNIm(itDO. -r..L. aNie juîîgnient for 1 ,hýîiiitiffs for dajni-

tiges on1 1)w oiiiîg f lht' jury.

CI 'UTOlA i'Fi, disiîl:sd appal thorefron, w ith coss.

I'çr <l"iRow, IJ.X " is flot iesaryv in irove hy a demon-
mtt*i t ion h<,w a dtl Il hY îo uiili igne conrred.'

Erciî v. Axtley, [19111 A. 1'. 6741, follow cd.

An appoal by tic defendant front a judginent of 1)ivi-
sîuîinl Court, 30th Noveniîber, 1911, dlistiiissingo ait appeal

fromi a julguniett of Hwlx. Sin Gu.m,[,NIîuLMa FALÇcoNBulnOE,

A.j.K.B., ani a jtîrv. iii favour of thie plaintiffs.

TIheî appeal to Court of Appeal was hteard by lION. Stin

CîmAnLES 'Mut*, .J. 1TON. M111. JtUSTlCle GARRIOW,lo.
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MR! . JUtSTWIE MW \LARxEN, lION. -iR. J t TICF IMýEIIEDITII, and
110N. MNI. .1r 'rniMAGiE.

M. K. ( 'nwan. ,... for tbe defenîlaîîs.

MeGUregor Yowiiiî.r fol- thie pIail)ti ffs.

lo-. 'Mu. Tvicin, ow:-h action w-as lrouglit

by the widlow andI tlîldren of the late Alfred Iaifebx ne under
tbe Fatal Atý-iviitsU At-t. h i-ucti er dtiage-. 1,iVd lIi

deatb liihle a w-îrkioan iii the enifflox nient of tin (b' nîhu7it
as a painte-r, ioler t-iriunstaitees of alleged xgiuîuo

the Part or t lie del'endant.
'l'lie dcaîlw-a-, engaged opon a safodin paint.inlg 1

building- owýnedl hx the defendant ini the îxmudiate vieinitv~
of certaiin w i rc, carr iig a bigli voultage of electriitv, wiitb

whiebi lie caine in contact and was killed. -.\o onie acttiallv

saw the accident. When first seen ixnniediatel v afterwarifs

the deceased w-as l.ving npon the wvir apparentiv lifeless.
Hie bail evidently eommenced ,work andl liai] painted si, lar

upon one side tîxat it w as ' csav f'or [unii to dc--.eid lIx
the ladder by nueans of wliich IIhe scaiffold w'as reaclicd ani
renuox e thle ladder iii order toe~, lu 4 tbei otiier sie. IlIe

lîad apparently just aecompli-lhed Iliî-, and got again opon

the sceaffold w-lien lie met witlh the, acc Ïident.
The scaffold wa's about 20 iuches- wviie and consisted of

tw o loose planks. TPle board wliiehI was t0 bc paintel wvas

imnediatel y ox er the w ires.
T1be deceased liad been warncd by the inaster Carl)tnter,

Mr. Ilînderson, about Hlie danger of going near the eleetrie

m'ires5. ', Ion't go witliin two feet of titin," M.Nf. llendersoi)
savs he tol bimî. Th'ie warningy oentainly seeins suffliciently

tiefinite and enilîitic. And [liat îlîî deî-eased( uxîderstîood

seemts probable. for hc replied, "tfint is ail riglit, 1 under-
stand, 1 painted ail tue O'Brien wires or fixtuires."'

Tlien on tlie înorning of the ac-cident. the 24t1î or

.-\ugist, 1910, it is elarilat soinetling oeciurred between

l,&febvre and MeNaugliton, tbe. tlefetidant's manager. 'Me-
N gîonsays Lefebvre iîet binm near tlîe building a nd

pointing iip to bte fascia board, sîîid, '' Will T paint tbaI ?"

and 1 said, " No.," lie says " No.* 1 said., " No-youi keep on

to the machine ashop where vou were I)aintingr,' aind tîtat was

ail that passed. 'Vbey wcre seen talking apparentlyý about

tîte board I)y tw> otlier uitnesses, Stocker antid enptr but

t bey -ould itot linr wliat was said. 'l'lie evidence, liowevei'1
leaves no roont for dotubt iliat within Italf an itonr front Hlie

tinte when Lefebvre bail been thus w arned hvMby iltt
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flot to paint lie ied brouglit his paint pot and brushi and
had painted part of the board, and beeni killed by the wires.

Th1e very fair, ecear and careful charge of the learned
Chief Justice left nothing to be desired in that direction,
and no objection to it was taken by counsel for the defend-
ant.

The jury answered the questions submitted as follows:
The death of Lefebvre was caused by the negligence of the
defendant. Sucli negligence consistd-if any instructions
were given by MeNaugliton saine were flot properIy given so
as to be understood by Lefebvre: scaffolding was such as to
render the position of Lefebvre while at work over
dangerous higli voltage wires unsafe. No notices warning
the public or workmcn of the danger were posted up. Wircs
were flot properly protected or insulated for a suffieient
distance froîn the buildîing-no contributory negligence.
Lefebvre was not dirccted by MecNaugliton on the nîorning
of the accident not to work at the transformer, but to keep
on at the machine shop. Ilenderson lied prohablvy prcvi-
ous]y warned Lefebvre in a general way, but the warning
would be overriddcn b)y subysequent instructions gi\ en by
MeNaugliton. And thcy assessed, the damages at $4,00O.
the apportionmient to b)c muade by flic Court. Counsci for
the defendant now contends, as lie contended at the trial,
tliat there was no evîdenee proper for thle jury, tliat the
deceased was acting contrary to orders and in spite of ex-
press warnings and that in any event there î8 nlo reasonable
evidence as to how the contact with the wires oceurred. 1
ain. liowever, unable to accede to these contentions or any
of them. There waa, it sèems, to me, evidenceý of negligence
on the part of the defendant causing the defhwhich could
not have been witlkîheld from the jury. It 18, not necessary
to prove by a dinionstration, hiow a deatb by actionable ncg-
ligcîîccë occurredl. Sec Evans v. Astley, 1911, A. C. 6374, et
p. 678. There must of course bie something more than
mere eonjeefttre, iii other words some reesonable evîdence
f rom wic lic(-i h neccssary inference may be drawn. And
,quch - evidencee is found it semrs to me in the conditions
uinder whicb the deccasedl was here required to work. Sui-
eide is xîot Tugstd 'le dees is said to have beeni
both a carcful mmid an expericced man. Intentional con-
tact is therefore quite out of the question, and there re-
mains oniy fixe probâbilîty of accidentai contact arising
from the üramped and insccure position upon the scaflold
in w'ih lie required to lie to do thec work.
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T1'iiz, of eouirsu, auî that lie w as properly tiiere at
the ui'w. And it appuars. to nie that the jury î have dealt
fairix' aind itli ient1v w ithti hat as well as witji thle otiier
questions. They ci identix' dîd iîot believe M-NeýNaughtou,
which thec vwere quire ai IiIa'rtY to do, and indeed at w ie
1 amrn ot a to'4e.for h is 'suary seexu.' liighly improbable
ini the, lmgli of m bat ocecrri'd irnaïiedndlely ' attrwards. WIîat
seern.' imucl moi,-re probable is that 1w pointedý ont thie board
to 1,fei't4re thiat inornînî and tub! lîirn to paint it w'hile

tue -,'affold w'as 'iiere, wbvi h lic tnfortinate man lit onle
pro(, edi to do), und in (loi ng su miet bis dcatl.

I w olld dismiss the appeal w îth eosts.

,r sîr 28TJJ, 1912.

KI NG v. NOIITHIEII CA1~TIN(OMPAN Y.

3 0. W> N. 15~ .il. R.

Xegliq.'01 ar Egicc î mtam Killî d bf Ful tqhirolih OPen
Jlatchmray-Atfion for I)urnnqc« by IVid<,î- 'ioIellieýd Li(cngi
Iu Enfer upua F'aUnecdid u< 1<linI'«1 I

Ar lion1 by Aunlje4 La:w i ng. w idow of W i Il ia n K i g, alleged tu
liave1 il en pIoyv,1 lîy definda nti a s <'ief engîin 'er o i bhelr sI cailer
Ion je. f ,r $1.00 di il'ge ,fr h i, dea 1h eanused lu' falling i h'ough ant
openi haic y<fdendn s " i mer liiirouie on N arl (;b lb, 1911,
w hi le ero<-i ni t o-r ii dek to et acess lu thé, lon le.

Ou -di hmai rch. thla deuid b ody of jîla i ntiff's b isband wai found
in tue* lied of the steamner, ]aid un it a dock for thle wnai r.I)ca<i
hall Iein eiiîlo i <an g (Ilie preî joli s' ý,son and lial d bel ng e
for the <<ex seasoli as 'n giuî'îr of imlol ler steam<er lai a< piil) g.d
t he' one iu whlichl bis bodY w a' fia il, wVl icli lie w'oiîld lii e tu cri-s'
îo rea chi the otlier. lie hiîd. ai <liireni , iii attei 'ii îg I o verosý,
falleîi froin th<e mîa lu I 'k th<roîigh ih( li la icl w'lioli lîad liun Plef
open and iiiriie.No one î sa w li i fait ; an d ih lixeav cause ofl
dlii t1 w a <<et îrovî'l baut '.o sggv'sl ion of ainy cau<se, or ler tlhai îî
fal was muadle.

('LtTE. J.,. enîcreil jiîdgiîieî foîr îlainiîiil for 3.0.appîortioned
hei w cen liersîl f anid elll'ren, a nd <'o'.

DIi I8ONAî. ('or'RT hi Zd, 20 0. WN. It. 220; a (_. W. N. 172; 24
0. IL. R. 542, iial tlie 1111<' W <'l' jistiied iii inîling tlial it waS

ducii la thl faîl.
lfI,. rOhi r v, J)i»tî luion ('<rfrid9C C o., [ 19.t05 A. C . 72, followe<l.
ltut. 1<<'d. iipon tlîe ci ideîîî'e di l im'ede lisd s nut UpOli

ih e i<'<urin i1 li oous f hi s eniiîdoyr uîenl.<or w as lie lu be
renddlis a aie'e nil lie xvrî'i îler<'fore, a t respass<'r. and lbh'

dî'f4ndîiia 1 w ed h lii nuiii u'. a îî w ere nul f iable' 11 I lie tua iiitiff for
ngig'cein letivinig the liiitch ope'n an<d îînîroi cl <'i.
luisc<rl/ v. IValker, [19111 A. C'. 10. distiniiislied.

GrandI I'r<îak Rir. C~o. v. Boerîictt. C'. Tt.. [19111 A. t'. 345, fol'
lomwed.

Apedalluîved, action aidt cross «1<11< a disuissî'd w 111< costs.
CO 0 W F AeiFr, disînis'.ed aî<î<eal fronti jiîdguieîi of Div'isiontil

Court, itli ('osis, holding. lîow'v(\er, tlinî deceased vv'as n'ol a tres-
passer', tînt a bacc liceiscee. wbieli did flot alter lus legal position, ais
there w'as nu ev'tdeîce of aclive îiegligeîice <n the' pari of defendaiils.

Perdue V. C'n. [lac. Rir. Co.. 15 0. W. R. 836', rcferrcd to.



698 THE ONTARIO WEEKLY REPORTER. [VOL. 22

An appeal by the plaintiff from a judgment of Divisional
Court, 20> 0. W. R. 220; 3 0. W. N. 172; 24 0. L. R1. 643,
reversing a judgnient Of HON. MR. JUSTICE CEUTE, in favour
of the plaintiff, at the trial.

The appeal to Court of Appeal was beard by Hox. SiR
CHARLES Moss, C.J.O., HON. MR. JUSTICE GAullow, HON.
Mn. JUSTICE M.%ACIAREN, HON. Mn. JUSTICE MEREDITI-1, and
lION. Mn. JUSTICE MAGEE.

A. Weir, for the plaintiff.
Rl. J. Tower, for the defendants.

IO'N. 'MR. JUSTICE GrARROW :-The action was broughit
under thc provisions of the Fatal Accidents Act, by the
plaintiff on hehaif of herseif and lier infant children, to re-
cuver damnages caused by the death of lier late hutsband
William King on March 6th, 1911, under eireuirstances of
al]eged negligence on the part of the defendant.-

The deceased had been in the cmployrnent of the de-
fondant as chief engineer on the steamship Ionie during the
sailing season of 1910. The ship was laid up for the
winter with other ships of the defendant, at the Port of
Sarnia, and ît was, it is said, in an attempt to go on board
t'bat the deceased lost his life by falling down an open
hatchway on the slip Hu-ronic.

The statement of dlaim alleges that the deccased was in
his lifetime and at the time of his death employed by the
dMfndant as chief engineer of the steaniboat Ionie, and
that on the 6th of Marel, he had occasion on the business
o>f lte defendant, in their employ and for their benefit, to go
lu flic steanîboat Ionie, and in order to do so lad to cross
the Saronîc and< the Huronic > that lie wcnt as aforeqaid withi
the leave and license of the defendant and upon its inv ita-
tion, thaï; le went to the Ionie properly and Iawfully upon
business whichi cnfitled limî to go and bc upon tle Ionie,
tbat the defendant hadl in pursuance of a systen which was
defective and uro4sy negligent left a hatclway openî and
unguardcd on tic( main dock of the Huronic upon the route
whieh persons goîng froîîi the dock to tie steamboat Ionie
would naturally take, tbercby placing a dangerons trap in
the patlîway across the Iluronic, which was only dimly
lighted, and the main deck of the Huronie had been re-
cently ouled, and lIat t he open and unguardcd hatchway
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Xa. a defect in tlie eondîioll or arrangement of the ways,

idatit or premnises coiiicted xvith or initended to be used in

the business of the defendant, and the leaving it open and

unguuarded constituted negligence on the part of the de-

fenidant*¼ eniffovees, who hiad superintendence entrusted to

tbent wbile iii the exercise of -ncb superinitendence wîtbin

the mcaing of the Workmcin's (ompeiisation for Injuries

Act.

It îs fot very casx' froi this kind of pleadinig to quite

xtnderstanid or arrive at the exact ground uponi whieli the

plaîtitf iintends to rely, gince praetiettlly e\ery groutid at

(1011111o01 law~ or undler the statute is apparently inxYokcd.

l'le deeased i., saidto bu ave beeri ai) enployee, also an inivicee

ai a lieeiisee, anid the victinti of a sy,,tcln. But if there is

niystery ini the pleadiiig tlwre is realix nonie i11 the faets,

xvldcl in their es-entiai fetures are ale-olutelv simple aiid

micontradicted. Aiffl at the risk of repeatillg in iny owni way

wliat is already verv fully reported, of the uase îii the Divi-

sionial Court, in 2Ï 0. L. R. 643, i propose as, hrieflyv as

Possible to restate theni here.

The deeeascd hiad beexi ini the einployniieiit of the defendf-

aint during the prvîu season, and had heein eingagedl for

the following seasoni, to begini oit April F-t. On Dëeeiner

1 2tb, ;Nr. Gildersiceeve, the defcndant*s manager, sent bima the

followinig le-itr upIonl Wie(li muebic stress Nvas laid at the

trial:-
'Nortlierni Navigation Company, Limited,

Maiiager's Office.

IL CIlGlersiceve, mianatger.
Sarniia, Caniada. Dec. 121 h, 1910(.

To the eniginieers of the steamers Ilarmonîc, Iliiroici,

Saro-nie, and I unic:
Outtitting- of steamers.

i)enr Sir:-

You will please take niotice thiat it is the initentîin of

the conîpany tis v'ar to outtit the eniginie oni your steamer

as 50011 as tue vessOls arc laid up.

Witb the close of yolir contract for titis vea r, volt xvii

be ailowcd regniar wages until sncbl tintie as vou'r hoat i ont-

fitted.

It will bue ncucssary for you to praiïse the stricest

cconiomy, andl no siilî arc to he purcbascd iior arc you

to taX-e aniy of your inacliinery to a sbop wîtbuut an order
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fr'ort the e0ri1j)niX (-bief eigineer, Mr. Samnuel Brisbin,who wll hiave eblarge of ail the steainers at this port."e
lours truly,

11. R. Gildersleeve,
M1anagser."

M r. niihzeîamted in the letter is ini sîîmrner ehief
ehigineer toi th bumtairriuat H1urotije, but in winter bias genseral siperinsteîieîe over ail tlie defenidatit'sý zbips at
Sarnta.

'Jlere io, IluClidence that the deceased replied to tbe
letter. About New Year's lie saw Mr. Brisbane, who asked
hlm îf lie wanted tu corne back, and lie said lie did-tbat i,,
for the following season. Mr. Brisbane ilion told him " to
lay tlic b-oat up and thurn start to fit lir ouf at flic saine
rate lier dlay ne you are geffing per rniontb,"' Thie dleeea8se
aecorditigly af'ier laying the bo(at uip Ibonnedh wýork of
lifting out anîd eontlinued at ht untiltI Ib lc of fehruary

folwnwlen Mu. Béibaîe agin spoke to him, anud sai:
1 fhink you are about doue 110w . . . You will srart

on t% fit of April again Io ni Wu-4o do dli rast of tje
wok"'J'lit, ileecased( aeeordiîiglv quit woýrk and was en-

tirelyý hiei( frioj tii utîtil lus deatli on tue Glut of MNa reh.
14e bad "mrime wiii hiiîiii the work of fiiùtig, fIe seconid
&ngînec r, r P>ufl, an oiler, aund onie or two firemien, o' er

whIoin11 aiel oîrsglt.Al tiiese quit work by his ilirec-
lion at th, saine fimeii as be did,ý aîid the second engitîeor
was told by the, deeseo returru on April 1sf lu resuine

wvork. Tliere is Hoidn)c of ainy d1ireucon or couniuiiîîa-
lion (Ir aliy kitid bcwen li dei-eased aid fic, defendaîît ora Ilie;o iti behbalf, affer thie l7fth of Ferury oine

lim bfur fli dlate fIe nlew agreernenti for' fhe soastoi of
19 Iw senre int obfweeî the deceasd and th, de-

fi'îiîa1iit, lIte o1-ý nte to bugni on liu 1 sf of Aýpril folowing.
W'lin hie quit cWk oin Feruary 1li, In, left 11i0 toos on

bbc mMîip ini Ai laiucwe' rùoi, wliti be liad oceue dur-
ira~ t lu lin'i- d~a~î,o wlie jIn- liearried a key. On

tw ue îîrtiiing of In- Oealli lic aked lhi wif ei pLaiil.
for a IlUe Mit in ii( lie oý t)riîigý back fron Pie boat a little

whiite S'ail, wiated lfor paiîtîii pu poses at bis boume, wlii
lie =a f In k wC " i A'' -ornuiîl sad to la etle tIen or a
day or lm, o"00lr Oia lie wm asmgog to Htue It o sen lîw
tHm boier îîikrs wore gcltiug oui. Thiis was % eat flîîng

aeùîallv ktiowtî id hi iutil lis dead bodlv wne foutîd ini
the lîold of tie flnroui e the îîext day, altlough a sailr
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1illi N I4lilti on1 Ille -11-taîxrutx oii t>w ards
wliru liebot, were.
'P ;i1 ganýn v acros Iie I- the ~ b I onie Nvas openiid

foi b ir-; tilie on Ille ilnornliig 1f Ibu 6Itli of NI areh to
cobeIiuîier to lie earruîl i n Io tue10 î f,,r tii b pu rpose

ofý ru îir eili beiliî malle. \Uîun i 1 1d, oýî.'l hll bost
Ix-ii tiie re, tiiere w as iio sduel, au tr Iilîtlie I Iurohie-
Iliere \ ai olne, u. t liot ]îreulglit almi- i t, ,uiaitwav

01 teil iii, [11lOul, and il w liu? ojîuiiut foriîmed the inost direet
41111 uoîîîui oae of aeeess t the Ioiliu. "'lite liaiulîway

bad 11-iî oie, u for pnîue.of nueav ui iiat ii. I t
la,, in iie Iine of tlie gaogwax 0Wîî~ b Iltiroiliu. and a

11r,411img Ille gamIgwa;v \loilld b rvapt, if flot l-r ig
ht alinto it.
mier as ev iîlemue tliat on tbe 6111 f r lit cr were

capetesanid otiier work-nieîi engme tw r il the
Toeie, but there w-as no ev idemice iliat ie uca.eî la an .v
eclarge or superiitedei over tbewom,or* aîî Vof, t hein, or
tbat ini goingon or towairds the boat on ftie occasion ini
quest ion, hle did suý atL Hie request. express or inîplieîl. of Illie

dlefe11iii or i 'lie dbî>-7arge of any (lut wliicb lie owed ho
the defýndut, or thit such net was otlierwiFse thlin whiollv
voluntary o1 lins part.

lie b trial t 'ute, J-. aplicareil t lie of the opi nion
t'bat Iblere w as soimie 1i'uuamuv lie sol ved iv tlle irV,
be weiî )Ir. ( ilderslceü%u,, letr I~îîsv uînlv a (i reular
letter. aiîri'u lot lo ie ilieeea,1-1 alobie. nIih hIe sali-

,seýqiti oîe l miimitn orderi> ii d iruuî iiis gî ri by
M r. 1rsame ai w ithiil re upile liiiablî' Î, aIhOP
tbîit t iew'. It îs, I tlîiîîk,. quite. iniliateiial to, diuturmnine
wbethier or iot HIe uees ifsemiji1ov îinîi at uIl w iîrk of

liuting %vas, ais tbuthe îîlos, i o hie unitil iliai: mork tas
conupl eted, for tf the utîmîos i t was quite openi 10 thle de-
fendinit fui direct suspension of bbc mork- liti aiy b me. 'llie
real engagemniit elearly was hiat susiijýqtîe ly mîale witli
Mr. Brisbanme, voiler wilcli f lie du'teg)ciî i work. Nvas
pail, au(d also quite wvilliioglv' alpiarulv. 11Y, eu wirk as
tlirected.

Thle Law, bihli t c'<nin'm law anid tîiiler flic itaitit, lias
wisehv surrouiiided thte servanit wiîl crti safeguards; for
hiis safety and protection. lie inay for instanc claini a
safe place ho work iii. safe tools, nuaherials, andi appliances
witli whicb tii carry on bis rnaster's opernhioxîs, care mn flue
selectîin of eomii1petient overspers andl forerrien, etc., bot al
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teeoiily wbien and so far as mav be neeessary for his pro-
pectioli whie tually working. It is for the master 10 say
when hie shall work. And if the master provides no work

but continues to pay- , the servant cannot complain. AIl he

îieed do is to 1w ready- and willing whien called on. Whien thef

servant is iiot enigaged in work for the ma-tr iehsn
mor, righit to complain of the defective conditions of his

îas;tur's preinises than bas any other stranger.

It is clear, therefore, upon the admitted facts that in

so far as the action is based upon the relation of master and

servant, it utterly fails.

The, 1)ivisonal Court was apparently of the opinion

that thie deveaised was undi(er thec circuimstan c in the posi-

tioni of a 1rsasr Ido not, with, deference, consider it

ecsryto go quliteI SO far. Niy inclinat1in, rather, is to re-

gard'( tue, jjnfor-tunaý,lte ina poi flic viene as in the posi-

tion fabaelcese although0 t11e reui:o far as the action
is coneerned( woldiot, I thiink, ini law, bie different. lus

pat nti future enîploy'vnient o n tue boat, the key whichi lie

(eairiedi, anti aIl thie other t, ircunîstanceý inîight not unrea-

sonabyii leadI him ati least to thinik that lie %vas at liberty to

go 111)('11t0w biutl tipot the occasion ini questionwiot
1pca eave of fiw owners. Thîis, lîowever, would not place

imii ini the position of an invitfui, or indeed in an,\ hiigher

position thamii th onie whicli I have indicated. .\ndl the

only diuty whia owner of premises owves to suchi a person

is not to dec iive 1) hv neansý of a trap, or to be guilty of
any aut or active egiene of whielh on the occasioni in

question there is nio reasonable evidence. See Perdue V.
<'aiadiani Parific Irw. Co., 15ý (). W. P. 8'36. The licensce
must oer itake. flig preinises as hie fiis them.

'11w plaiîîtiWs' actionterfre ecn tol( 11 porn the

undisutdfiuets to whiolly fail.

I olfor hes eaos dismnis the appeal withi costs,
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COU.RT OF~ AP'l'AL.

JCUNE 2'STH 1n12.

EMPEJIAL PAPER MI%1LLS CO0. v. Q17EBEC IA K.

:1 0. W. N. 1544 0. 1.. R.

B<tk, ad Rankit - dttî byi Bank ta iuiiqUmai
SîrTî,'aktn <ot I1mb r undî r Promise i tlî irifi,, Gire
.'<<fltt/ Ialii « î,f .',îturttl, Linder s. !ri) of th<, J A ct-4

(uttFJtTtel/i Liquidation- Isj-ti< b be I>ù mi< ouru for-
Rtqhit of 1eank Io Jhpnd( tieti Withaut La i ndi Prs i,( aim
trJi brlhrpto ,fJr/ rtiBIa i, usaj ta

Idn1hï Lnof Itank for Pamcn 4 ir<rtrt )e-
Iigltt ofLqidtr Rtuv rAei o Injun(dioti-iam-

Action by plaintiff conparry and on(, tlarks~on, ree,î\r for the
bond holders of the eompany. ruzainst <lefendtil hink, fo,- r in1jure-C
lion. and for the recul ury of certain spruce and Ibalisamn 1-g-~ eliie
by defendant under certain securitiers taken front th' -iiwpiny for
advances under q. lIVO of lire Bank Act. The' bond nîrla.' nder
which plaintiff Clark<on elaIaied. expressly 'xetdfront titir opera-
lion lIogs on lthe way to the' mill." The' invacesmad front limne
to time by defendant batik were inade on the strengiLih of leîtprs froun
plaintiff eompany 10 defendant batnk, promising that se'ctrity woold
bc givî'n. andi plîtintif'. urged that thy « \ mre not suffieïently Ireei."
antd de'boîte to uneet tire requircwenîsut (>iht'- sînloît'.

BRiTToN. J., held, 11) 0. W. IL 9IK>: '2 0. W. N. 17M,. that the
lues i 111-tt'sion wt'r(, ini part, thost cu-v-re fiv lthe seeurities giveti
tu tht'deenan batik, and tha1 the ad % newri, unado te plaintiff
cumapany ,ri tire t.trengOh of the promiser, thati kiîcl I ouritie. would

bc gii'en.
That pflaintiff cuîtipany. haî ing aditted :01t nlung ilietaIh logs

belonged lu defendant bank. the' liquidator %ý;a.ï itin highr pitio)n
than plaintiff corînpany, and Ivas nul in a positionludi ilit time
validîty of de Ida qbnks claint.

Rolland v. L'oscd'Economir, 24 8. C. IL 405 folowed
That the ILetters jrrmising tu give the'.''rle in que-lion. were

rumliciently definile- lu oitisfy lthe .4tattlt4. :s M a, altr di, d-, tription
uf the' proporty covered hi' sucb sectîrilie.

Rules as tu descriptlion uf îtruuertv ais set ont in% Jaiîlridge on
Banking, pp. 1Su-9. approvëd of and adoptéd.

Ju(lgment for defendadnt, wilh cosî.t4
Cous oF Ap1'RAL dismissed appeal front nbouvp jtomglînent. with

<'osts.
Per 'MACLARKN. J.A. S'ection (X0o uth11 Batnk Act should nol

be constrîîed en strietly as to retînire a preist andti ecltoical ptromise
or agreement tu give securily wbere Ille transacionsm are lioneslly
eondineted and abu>ve-hoard.

Per Mtw.uîTH, J.A. -"Logs on the way lu thiti mut embrace
ani iogs frot the lime ttîey mire eut in tht' fort utu l hty remtth tht'
miii, notwithstanding they are deiayedî in transjit.

An appeal by the plaintiffs front a juidgxncnt of H1ON.
Mit. JUSTICE BIIITTON1ý, 19 0. WV. IL. 908; 2 O. W. N. 1,500.

The' appeal to Court of Appea] waî, lcaîrd 'iv lo-. SIR

CHtAS. MttSS, C>J.O., lION. MR. JUSTICE G(,\RR0W, lION.
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M R. JUSTICE MACLAREN, HON. MR. JUSTICE MEREDITH-
and HlON. MR. JUSTICE M.AGEE.

H1. W. Anglin, K.C., and J. H. Moss, K.C., for the plain-
tiffs.

F. E. Hodgins, K.C., and D. T. Symons, K.C., for the
defendant-s.

ilON. MR. JUSTICE MACLAREN :-The plaintiffs, the
Imperial Paper Milis Co., and Ciarkson, as receiver for the
bondholdcrs of the comnpany and as liquidator of the com-
pany, appeal from the judgment of Britton, J., dismissing
their action for an injunction and for the, recovery of certain
sprtucc and balsam logs which. the Quebec Bank c'laîied
under certain securities purporting to be executed by the
company under section 88 of the Bank Act.

Counsci on both sides spent some time in the discussion
,of certain mino r and technical points as to the effeet of the
winding-up order, the conduct 'and intentions of the parties,
the constitution of the action, etc., but these were not very
strongly pressed and may be properly passed over and the
contest decided upon the inerits.

On the 6th October, 1898, and the l5th December, 1901,
the, Sturgeon Falls Pulp Co. in consideration of the ex-
penditure of large sums for the erection of pulp milis, the
paymcnt of Governmient dues, etc., acquired from the Pro-
vincial Government the exclusive right for 21 ycars to eut
spruce and other timber on a large area of Crown lands.
These rights wcre subsequently assigned to, thc plainiff
cornpany on. the 7th May, 1903.

On the 22nd September, 1903, this company exccuted a
mortgage deed of trust in favour of the trustecs, executors
and Securities insurance Corporation for £100,000 upon
" the whole property, assets, riglits, privî1eges and und or-
taking of the Company present and future (excepting legs
on the way to the iiil)" to secure bonds, of the coînpany
Io that arnount.

On the l8th Noveniber, 1903, it executed another de-
benture mortgage in favour of Messrs. Carritt & Sinclair
for £200,000 1'upon the whoie property, assets, tranchises
and undertakings 'of the company present and future (ex-
cepting logs on the way to, the miii)" to rank alter the
mortgage deed of the 22nd September, 1903.

.Counsel for the plaintiffs argued that the above excep-
tions applied only to logs on the way to the miii at the re-
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spective dafes of the niortgages. 1 cannot accede to this
argument, as I do not consider it the natural meaning of
the document and think it was properiy construed by the
trial Judge. Thei word-s are in my opinion used iii their
normal and natural sense. In-ecd instance they immedi-
ately follow the words "present and future,"' and if they
were intended to have the restrictive mening suggested I
think the phrase would have read <'logs now on the way te
the miii or soute equivalent expression would have been
used. Besides the whoie tenor of the instruments -shews
that these mortgages were to be mere 'Ifloating i;eeurities,"'
ancl that it w~as the general intention that the eompanyiii

while meeting its obligations under these instruments Wlas
to be allowed to carry on its busines in the usual ianner,
It is eorumon knowiedge,,( that the carrying on of sueix oper-
ations as the eutting of these legs in the bush and drawing
them to the banks of thie strcams iu the winter, and floating
them down the streams to the milEs in the spring necessi-
tated very large expenditurca within a verv limited time
duripg these seasons, and that the ordiuary way of finane-
ing these Ï8 to secure advances from banks on tie security
of the legs under the exeeptionai provisions of the Bank
Act. whieh overrides theu or-dinary Iaws of the provinces in
this regard, in order to enable those carrying on thesee lure-
l)ering operations to raise sueix moneys as were obtained
fromî the bank by this oxn>yn on this very Pecurity. To
my mind there eau be no doubt that this is what ail the
p)arties had ini contemplation when the exception in question
was inserted in these agreements.

It is net uecessary for us; to determine iu this case pre-
eis3ely when these logs were on their way to the mili. It
may be argued that when they were severed fron bte land
and became logs that the exception applied and contînued so
]on& as the miii was their destination, but it is not neeessary
for the defendants to go go far. It is Ysufficient that the
words of this exception properly applicd to them when the
bank mnade its advances and took the securities in question,
and continued to be applicable up to the institution of bhe
prescrit action. Their being dclayed on the way either on
account of the want of waber to float them or for any other
reason did not alter their eharacter or prevent them from
eoming within the terms of the exception.

The appellants further dlaim that thc securities of the
hank are învalid on aecount of bbc requirementz of tb
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Bank Act not having beenl complied with. The transac-
tioils in question were prier to the cornîng into force of tlic
Peviscd Statutes, but as the trial Judge and the parties have
referred to tlic varions sections hv the mîmbers thcv now
bear if wl li bc onvenient to coninue tWs method 'as no
changes have been mnade in the sections tbemselves-

liv section 76 of the Act it is cnacted, (2) " Except as
auithorizcd liv this Act the bank shall not either directly
or indirectly (c) Lend money or make advances...
upon t he security of any goods, wares or merchandise."' One
of thc ex~ceptions; is found in section 88 which provides, (3)
IlThe bank may lend money to any person engaged in busi-
ness as a wholesale manufacturer of any goods, wares and

merchandise marnufactured by him or procured by such
manufacture?" Tlhe seeurîty is to be in ftie form ýset forth

in schedule C., or to the like effect, and the ban], is 10

aequire the -same rîglits and powers in respe~ct ti the goods.
etc., eovcrcd therebY as if it had acquired thema hy virtue
of a warehouse receipt.

Section 90 provides that the bank shall not acquire or

hold any sucb security to secure the payment of any bill,
note, debt or liabiliy unhess sueli bill, note, etc., îs nego-
tiated or contracted, (a) At the time of the acquisition
thereof hy the bank, or (b) UJpon the written promise or
agreement that such security would be gîven to the bank.

Counsel for the appellants contcnded before us that the
letters of the conîpany. promising that such scciirities wouhd
be given were not sufficiently precise and definite to meet
the requiremnents of the Acf. Most of the cases tlîat bave
been before Our, Courts have been under the Act of 1871
where the word used was "nnderstanding," or under the
Aet of 1886 wliere the word used was simphy "promise."
The prosent language Ilwritten promise or agreement" waa
intro(llced ini 1890, but so far does not appear to have been
juiialilyý construed. Sec Royal Cavnadian Bank v. Ross,

41) 1. C'. R. 466; Jfacrae v. MlwsBank, 2,5 Grant, 519;
I?« ('enfri Rank, 21 0. -R. 515; Saler v. Merrhantq Bankè,

2.1 Granit, 365, and Tenna-nl V. Union Bank, 19 A. R1. 1,
%;hî-ro a I iberal conistruct ion was given to ftie language.

rielanguage of the Act îs very similar to the cor-
resid.iiing provision regarding chattel mortgages ln thie
prov\ince( wb-1ich bas long been in force and is 110W to lie f ound
in 10) 17dw. VII. ch. 65, sec. 16, whieh provides that:
ÎcEvery covenant, promise or agreement to ruake, execute
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ci.i iotaeo g iid nd clhauis shial h' in writ-

7 llen v. (leircst,, (î ranti 3t;Mfoe& .~rî ,Il

E.I. 369, < ekttxStriq 5A l 3tEnuyV.

fa\ ourevtd. 1 i' la ilte a1 , \Iûeitti "i. at 1). 4 -- 5

"I Î, said itati tui grl iin w as 1-e ;11( agu an u

eraute lue al te 1eh,. d-' ît ÎS int 1î' ýi atau par-

ticiOir good1s wli- Ili, tieîte l xitiehi iver to 1w niertgaged.

1 aîii nttiipes iti iis objeetion. VFie delîlor wa-

a farmer. anîd tuie iitage wa LS e a cliattel miortiae-

1 thititk that menus a nrîaeof Ille iibeseat ntd

thatIllhe dlefendant em~xi aeleed1asflin 1uaiitîlx

of I lie debt orsý gtod un i i: i%, xeu'tp o ai t aeL

thern. Se 1is the mD oafag Prend ftt, i.( tn

Suler v. ifrJtiL-R,tk ýiqjra, at p. :37 i. et ýu-.l t le

saine effeet.
1 do flot tiiinik tiii utt tdieiitii iiereÎai 1 dtriiilt a- t liese

shlotld] ber tisd with th ie sinie parti ilritŽ -~ t hes

exetud to 1- prpre ni exatii îîed 1-v ,)heiiitirs audiivI

ftî iv li triail .litg ;ad i l,(. er anI ser-vants of

t lie îtt aît aiear to bave spokeni of tltemn a:j lite legs of

Ille btik.
Ail the log's ii ques"tion appear tu, be fui ix coxveîti ltlie

Secîtrit les iii the terni 1rer by i the Biati, Ait anti

gïvii etiumntptrateoiisi vi tii Ilte itult raA lt iî of lite debt

anitti- u-ngoii ditt of lte uirtniuiýýor\ notes eof tlle ,otîtpanlv

t t wl 11t1(-Yc are ettiicianxe.
Ili aililitien tii ibis.s 1-ieil eut i, lthe trial .hidge.

the lianti lins 1îaid to tlie Ontario (loe'ernment large sius

due bv tite eoîiipattv for Ilte ioîgs euolnt he lm. aint lias been

.ulhirigttedl in Ilic rig lt; of tuie (Iîvrîîe tlit respect

t Ilte sanie, and wttild hiaxe a lieu iii lte nttture eof salvage

for fliec inoueyS advaîieed to fioat Ilte Io,-s front MeCartliv

(reek tu Sturgeon Falls.

T qi of opinion tlîat te appeal sitîîtli lie ilîsmiissed.

IHON. MIL. JUSTICE G.,mRoxv -I agrrce.

IloN. 'Mit. JUiSTICT M Eiiti :-''ie real q1uest ioin iiii

aetion is, wicli oif the pairt ies is eiitieti to d ie pritîetis of

te iogs in questiomn.
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Originally they were the property Of the paper company,
bcing eut by thcm, under a icase froni the province.

The defendants elaimi titie under certain charges miade
upon the propertv bij the company in thtir favour.

'l'le reply is that the charges are invaiid in iaw; andi
that, if not, tiiev are subsequent to charges in favour of the
bondhoidcrs, who are represcntcd in this action by their
reeiver, the plaintiff Ciarkson.

'l'le fir>t; question for consideration is, therefore, wlîether
the charges( in favour of the defendants, the hank, are invalid
becauseý flot madel in accordance with the provisions of the
Bank Act, sec, 90, But in ail things substantial thev secîn
to nie to have been so made. r1hey were made under and
in accordance with the antecedent agrecenents, in writing,
to giv'e such securitv--one of tlîer expressly so. The con-
tention that the preeise amount of the dcht to lie secured
nmust bie stated ini the antecedent promise in writing, is not
wel I foiîïded ; the ciiaeliiit ducs flot requi re it, Ilor docs
the uase of Iii re 7'oronto (Cr. B. Co., 16 0. W. R. 419, give
reasonable encouragement to the contention. In that case, the

eurity was miot shewn to have beeii given upon a prevîous pro-
niise togive it. Thle promise in this case was of security for tlie
antioiunt to lie advanced to enable the eoînpany to get ouf a
quantify of pulp-wood logs, estimatcd at 15,000 cords, in
the first transaction, and in like manner as to the (itier trans-
actions, a promise whieh, in my opinion, cornes within the

proisinsof sec. 90. Nor are the securities invalid for
wanit of compliancwe wifh the provisions of the Act in regard
to thedsrito of the goods. 1 sc nîo reason why a

1ertin umner or quantity of pulp-wood logs out of a
greate r atity way not be su charged without severance,

.staIthilik, wouild b1wflie case in regard to wheat and
other t il in hiclî ail parts are alike, and su greafer

ce inf 1S ot reurdfor an ' purpose su far as anyone
aftdor whlo 11iiht be afleuted, is substantially concerned.

No creditor, or subsequenet transferce of the pruperty, wouid
lie a whit bettter off if ecdi particular log had been car
îîîarked,

'l'tien, are the logs in question cxcepted from the generai
scueurity giveni in favour of bondholders? The exception, as
expressed in tho first mnortgage, îis in these words: " Logs
on the way to tie mii"the mfnortgage heing a "floating
sccurity,"' covering cverything prosentiy owned as well as to
bc acquired, by the nîortgagors. If is said that the excep-
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tiffl do-- lot u)pl tehe future, that it Illust be cunfined

2- IL,1 th , il tht- w veth iîii; but 1 ain t1uite unabie

tei•- i ua !îît- ion Îuine, it -enîs to nie to be

fill îîliîî hat*.uuî ~ ls n t, ue intntionj of thje parties;

and tat uetlwr'~tri gramatic l unstructiefl, nor erdin-

an uderîauîiî. t sutî wrl-faxur"it. Tht- busine~ss

wa , t lie t ari n ;i tat i f ily prîxid for in the mort-

gagî- it euld et h cartt iil OI ithii iflP-w XX ptilp-

oeileeth'lîeîtlieohtiuedw ilîtu t wÉ îîet of tr.irýýpurtg-

lionelirgu tîarg- x hi h ru,în ht-eize ('f ccînînoflo

-arrur l-. al I iln up1i integ 0  trî- )ilp-\veeiî w ould

li', ut-tt- it l fuur 1a- tp.II :t- amiu a ;i at thie tinte when

til' ii rgat--w ee g\ ii.I tau tît îink that aniong busi-

îît ea ava it w uldha t-thughtof raisiug Queli a

Tht-wr w as pow~er, theri-fere, to charge ltîgs-, on the way

te t imîill; htut the further ûoxtenition is iad that thei

lîîg" ut - ii siO w ert not on Ilîcir w ay te tht- nuil wlien

h-,lg l. hult 1gif ami iuite unalile to sice anyvtlitiii the

Iliilit ruî tlie tinte the lofis w 't-uti il) thi- ferest utitil

tî-'uv 1",a1lit-d tAie mili. tht-v were on their w'av to tht- rail!;

tht* pulocf t-uttiiw tinon wvas that tht-y shoffld go to tile

Iluil amuli Illr lie-t bu ouertetl imite pa1îer-pupIi Ev ery step

tak-lt towards thiat destinatiell w as a step on th 1w va to the

iiiil, whleiieveri taken ; it waqI part of thle mite---iry traUs-

portatieli.

i t \%as stu-ettol that thie later ioig.age iiht be wvider

il, il-' -tlup it thte earicir buît the- eentraIv i-e tlinoe is

iii it tiie Nvords- exveptiiuglegs onI the- wuu tei tho-m I h-', aîîd,

il, 1(itiion. tht- plaint-t, lihu-rv tii miirag- tiir tlarge for

tii lit - piý (ir t ~ f taî ig on tht- 1 tinme--l t1 h e to ille )î

voelintit not te onruît r t-lrg Nvt ut t ot-Sen- of

tile hodieir-,lu- imt, atie-t thei preeiliung ext-tilon or

liiwrtv. it eeîph- mirgges anti tîmurges for other

N tt-dessbt-u ial b4t rt-t iei minght not tt lie Put lu

flie wny of liest ncantile traîus;ittioîis sut-lt as tiiese lucre

in que-stionu. S-ueli eiowtmniutý :îý iliat iii qut'stîin are best

generallY woltld attacuh to tdiemi.

vit,22 o.w.R No.l 1147
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JUNE 2STaI, 1912.

MEIIIITT v. THlE CITY 0F TORONTO.

3 O. W. IN. 1550; 0. L. R.

Waller and WVattr Course&--Riporian Rightg-Marah Lands-Righi#
of One Oirner against .4djoininq Owner-Obstruction of Acceâg
tQ Shrc-Mondamus to (Yompel Rem uval.

Plaintiff, the owner of certain lots covered by water on Asb-
bridge's Bay, brouglit action for a mandamus to compel defendants
to amend a plan of theirs shewing certain workcs they Intended to
perform and which, ini pursuance of said plan, they bail carried out
and performed, and had placed obtructions, it was alleged, wbich hall
deprived plaintiff of bis riparian rigbts and to compel defendants to
remove the obstructions placed In front of plaintiff's said lands and
an injunction to restrain defendants f rom perforrning the work iii
such a way as to interfere with plaintiff's riparian rights.

3mAGEE, J., disqi,iss Iptaintifr's action with cas
DIVISIoNAL (JOUE I holN. 1$ S . W. R. 613, 2:, 0. L.. R. 365; 2

0. W. N. Slô, that plaintiff's property was land nd flot water, and
that ha was flot in any menseý a rîparian proprietor; that plaintîff's
case failed in fact and in law am the appieakx should be, dianiissed
wlth costs.

Beatty v. DaviN, 20 0. B. 37 ,,dsigihd
Ross v. Portsmnouth, 17 C. P. 195-, r2apov.
Review of Michigan, atuthorities. IIistory of Toronto Harbour,

and Ashbiridge's Bay.
COURT 0F APPEAL (Maclarvn, J.A.. andi Clute, J., dissentlng),

dlsmisse-d aipp,9l front jutignint of Di)visional Court, with coslts.
P(er NiIRFDIT11, JA:Tefact that the Divisioýnal Court in

glving jut(igmentii basei tlivir rt,:sonsý upon loral private publicalions
Dot putl in in ev<ecvitialos the jutigîent of that Court.

1P(r CL.1Tfi. J1. -l'h lait iff' ownership is: not confineti to landi or
mtar,i il, m-iclî -ase hao wold bave no riparian rights, but extentis
te the landi andi wateýr lu front of his lot between high and low water
marks. 'rhiis givus Iiiii certain well-deflurd rights as riparian pro-
pIrietor Wh1011. apairt f rom the question wheîhtler or flot the water lu
front od bis lot Is navigrable. aint enbles hîi ta maintain this action.

K-efratia v. Kentoraj, 11lil. W. il. 21;(>; 16' 0. r. R. 184, and
Minor V. GmC". I. ['31 A. C. 23,0. refe.rreti te, andi long

antiehutierve of cases dlilning ripariain rights.

An apelh leplainitiff froun a jugetof l,)ivistional
Court, 18 0. MW. I. (i1; '23 (). LP -1 35: 2 0. W. N. 8 17,

aflruii ajugnll't of Il(ox. MR, JUSTICE MAGEE, lifter
tila, itou ajury-., dli>lîiýrming flic action.

The appal Io Couirt of Appeal Was hevard by HION. SIpa
Cuîmuu,r>Mos (*.4.0,, Io. MI. JiUSTICE VACLARF.N, ITON.
Mn. .Jl ST<'I i E)TI Ii.M.,t'TC'ItE n iN

1.M. Momat, for the pluintiff.
Il. L >atn K.C., and a~. A. lTrquhart, for the de-

fend ants
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a" idexuial dul.rei11 ftt -tîgajirý notes Of the

ttiomov ua beliif tia' Sisîaiit' there 15 nu COUS

plte:Annip of tIi 1 i dt1nue 111 1111 cac.am 1te ny

reor u tat pari bîf tlw. 111oui -~frn-c b h

nutc ~ o o! tlw lcric ril*1~11Wu, tIR'- plail

titrs prupcrty aîîd tul i ialt or upo.dixigbly

of tl1 îc1o A.bîg' ax' iýas becîî noted wt r

ecnleralle îi ue"'auJ dei.

Anul it i. pr1oper] t a-111111.c 11îat Inidtrniiigti ~C
tiv lerne mcd.udc gai W n ami prwe iccglî ab Ont cd-

dece O far aý îý 14 oocd 1 th' xidcnt addco on

laIrl of Ille plaîiill.

he piiil resi-, and eau oîolv re. lus ùa-t aga;ii5t

thie defcnd1anisupo 111)01 rg!1li a, b bas undure tlc grant

to bill of %vliat îý II1iiit t u lot coerd ilI vater cex-

tending souths to ic prolwrty granied to Air defundants

1bv Ilit Iwo evrli:atenlts Ii the ce.Awi it %w'aý incuin1-

lient uipon hîmii lo shew, flot nl vha t xai ers of AlI1-

bîdc' ay weenxgbeii th sw s in %vliich tuait qualîty

htubu fol)lý ini order Io confuir ripýaria] r "lt f 1i0 kind

I1111cd but ith lîat bi' popr did in fact borde-r nîstit

th tr- Il' illat i hidiiicV ic biw eîhh dry 1:111

froý,iîiiîg oi atrî xne ani tlic nordii liuuuit of the de-

:,dai pru 'ryla- h i~bctiîi'i ug land. and

th'dfîdits rpi for- sýoutt dsaie su of 'the

iurth lini Lia'- almax' been of tht anie- nature. there îs

nobîgin th' epetx rat aI1 COul ux'a1;cs tob tura thcîi

itO mvatrts.

1'putut bctcndriio a e e ah)he to give to

the' tezt irnoiy auJ1 \w'îtou1i4u aid o:' %Obat i- recorded ini

the' J)uhliatioui rcfrrcd 1, bv Mbidcon. J., Im t'on'o te

sanie 'oiwluioii a, tlht v'iieloxiz., Unit UIic plaintit's

propert veouiprîsed wiîlîiiu tl.,, cojiuy xaices and gauts utîder

wlîîch lic cWls is h. ov ami îîlwav's las bec inikr,-i, andi

nothing but Inarslî. antiU lfictwc it and the artu ikial

cliantîc thrugl wlii"hi lie eksaicc'o ai- rîpariaul owner,

tliere is land of a like üliLracieri.

Preseut appearalines afier wu Inîti bas been dune liy

by mneans of dredgiug aud clîannefling to create a condi-

tion of open water aiTord no index to ti. bbc conitîin in early

days of the watrs of dic Aslibridges bay inarél, and of
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luds i, 1i' ,t at heeatrl p alie t'îno, na

ofcor-,to sontu changesý inii tarn. and aUJc5,a-
corîn a te P'ear or ;1so was we or dry one.

-!o tewioe 1 im unaiible Lu ýay that the coielution
of thiviioa C'ourt is erroneous, anti I would, therefore,

dsxIll te aipeaU.

lioS. MILd JUiSTICE SUTIIEIII.AND.-I agree.

HON. 'MR. JUSTIrIc M.\ErtrDITH :-The only righlt whîch
the appeliant ,,orteiids for here, is a right of avgto; no
othe(r riglîts,irian or oer ise ru set ni). The ques-
tioni, andj( the only vques(tion, thierefore,. iý itlîe t atrs
ini fr-ont or at thle baewk, whichiever anyoie ntavebose
eall it, were at the finiu of the acts of tu dfednt em
piained of, navigablle; eîttirýelv a question of fmct.

Trhe trial Judg-e adugdthat tbey were not; but, lun-
fortunaîtly, hie gaie nio raosfor lnî conelusion, and we
a,i trre, withoiit aiiv iasstanee front him în now con-

sieigthe questioll. A I )ivis<ional t 'ourt, lipon ail appl,;I
froin hint butenalrte usjdntn but, utifortunateiyl
d1id so, largluoi sttueî ontailned in local private1l

it ; so that thie judgmiuen i., viiated and tcannot stand, nior eau,
it aford-f nuueh assistance upon titis appeail.

Buit u1pon theo whioieeie adduced at tile trial, it ils
quite irosi or mie to fllnd that bbcwaer to which1
ite plaiinti1rffslndetd were navigaible, and the( m11115 of

proof, tia tve welre is, of core pnthe linitiir. It mayi
ý%ry wcl heo that alt nou very'ý g1,eat 'oat a ehann l ffiien1t

for- sînil boats, ight ]iave beenunae giin c4,sa fromi
th paitff'llnd lo naývigalewater of lite bla thfroilghI
shalow, reda ad othler obstructeions.ý-but nlo s1wlh riit

apprtanedto lte land, Thoe wo ar-e famriliar withi the
11](t11),on bbc grealt la- iad conningii rivera, w-icih

houind titis; pr-ovince-t to a razxnea aen ra
diffli-lit iindesadn bte ve nd renztchliug te

concusio tha the plaintiiff'sý 111114 did niot exen t avig-
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'-i i. ,e -h '.4 ai'. r-; -'. e Xih ~ '. . < '<~dar I>oîut C ul~, I'75 N. J.

h aiîîa'î mak~. H 1h I î, if .nî~ , di ITererîce whai eiiu',eS th~

oL-irn~ îjeî i~, niL'. î,Zaîî'.iî. or '.'. Leilier or flot il 1- 1H 3ifl,~

~'eH-e a IIîeIIIHg DL-i niL tloH, ~,o long a- ît il -'trex -~ î1 avîgabii-

lix alel o~ perniauunt . et îlcre ho n., rîgtiî , ni îLe land

ow n~ r. te conq'el iî r'. nue. ,îl. or lu a w ay îlîrou~h it.

I '.'.eïîLl îlî-niî-- îLe iîhieall.

IlH\. \l~. .Iî -ii'. i ~. îî n tM~.o1i~i) 'îLe plaintif!

~- t e'.'. 1er "f nain laiel iii île iv 0 f 'IX.renie, ha'. îng

a Lii ta~~ ef u;i~ f'.~-i 3 ù '.l~~ ~ l'Xi~terîî ~î'.eîîne. w îthî a

'.î'
2 ~

' f, et. '.'. I eh i- allîîe'l b e'ieli'l te the wa~îer'-

zufte n f'. r ru'1 
te a- Il e land hi.''

lie ah-'' e'.'. i a -t rip ef laîid ee'.ere'h w îi~î '.vater cf Pue

e w idil. te il e -etiti ef îLe laie! lot arel exleiîding 011

il e '.'. '. -teP'. ~ide 2'G f, et ~ iiAie-. and eîî i Le ea-leîd'. -î'le

hi leet tj înetue-, uiel .iîtauîllulg 2 I 100 Jure-, te i1î~

Ian 1 enix lîîîîîî of lau- o'.'. îued Lv îLe eitv of '1'oroîîto, lîere-

afier refvrred 10 a- îLe water lot»

'l'île jîlaizît if! elu'.îîîî-' riparlan rîglîî~ ha re-puet of tue laîîd

lot ,îî t eiuar,.a -~ that Pie defetoiiîîît lia" îîuierfer'. d wîîlî i1îo~e

nic ut- I .lî îîu,~ a val a! îlîr~aîglî their pnepertv. aîîd îlîrow-

n - P e ~î iii exe ixat, J iii, î'. fr'.~îîî 011 il e îueriL 'ide nf tue

i ,îî ah .îuhjoînîn.~ t 1~hJîîîîjiT'u' î4nî~enix . anti îhenel'v -Liii

îîîc.t Luit et
1 fuoruu a, ee-'. le lite na'. iu~alle waîer~ ~f X-L

Lui' k l'a'.. 'F î- le laini- tH le îeiitruîl'. te lite J -tua t

nî'\ nia 'I ns ''-'W'~ H P-e ijît , I:iîî'-''1f. ah,
1 hie oilier

ef l,îîol fiet îiîy '01 A~~Iul~ri~igek La~ ,îîil t~u.ît iii

'. huLtijoîl of -lit h tiîol~ r-taîidiîn.~ Lel'.'.eeîî P e parî'e- tia t

te.~j-tel.'l il pLiîî ,t i e lr~~p~4~4ol w,.îl~ w itiiotît ne,~~îîi'ih1g

Pie rîparillil nittîli'- et tue l4hdiiti ut!. 'l'île lhlaintit! n-lot for

a îîiaîîdaîîîn-~ It' eOIîîl4el titi' ,Iefeîithiîîit te îîîîuend tue plaît 1>'.'

te-Or'. i îîg t Le ripariaul riglît-' if t lie pLi i nt i fi auJ ho eoîîlpel

tue de feîîdaîît t,, retîtove llîe , ,lNî nuId ~0fl-~ plaeed în front of

tue pLi jîli ilTk laie!. ;îîîd an iîîjiîlni ~Hîî te re'-trulltl tlui ,li'-

fi îîîl,îni froîn iîîîerfeniîîg '.'. iîiî hie riglut- of îlîe plaint if!.

aîîd for îlanîi'.ge- itîni ollier relief.

'l'iîe iletenve deîîie~ pia i uit îl!\ t itle or flîat lie e' '-r Lad

anv ripariail riglît~ Il re~peef of lîl- laie1-. elaiîn~ a lîiîîd-

i îîg agreeîîîeîît wiîieiî dei~î r~ flîe plai ut il! of ail elaini or

î-iglît 10 '.-rie.'4 defeuîduîîît~' lauîd, aîîd elaiîîî. tîtîder graîît from

the pro'. iîîee of Outarjo np ho tlîe lino so uueîtled, and in

tue alternai i'.e îîîîder Dominion grant. alîtl tliat plaintiff'~

ý 1 l 1 -1., 1 ý' 1 1 1 , C , 1 1 1 0 ) 1 1 il i, . e)ýý 1 (ý,
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dlaim, if any cxisted, was by arbitration under sec. 437 of
tlie Act, and is barred by sec. 438 of samne Act, more than
a year baving elapsed since damages were sustaiied, and
that defendants' work was for public benefit.

The trial Judge, Magee, J., gave no written opinion, but
endorsed on the record a sîiple dismissal of the action.
Au appeal was taken to the Pivisional Court. The Chan-
cellor there states, 23 0. L. R. 267, that the action n'as dis-
mis8ed by tlie trial J udge on the ground that the plaintiff's
property was land and not water, and that he was not, in
any sense, a riparian proprietor. The Chancellor in bis
judgment says: " Tlat the plaintiff's land is now, and alwavs
lias beeni, within historical meinory, marsh, and nothing
but mnarsli, and that the law of the case is that law whîchi
pertains to ownership of marsli land."

Middleton, J., was of opinion that the rights of tlic
parties are rights of adjoining proprietors, and that no
question of rîparian. or water righits arises. "Eacli owner
xnay reclaim or may ditch as he secs fit, but eithcr bas no
Tight over thie lands of the other. This swanip w-as not sueli
a body of water asý cither bas; the right to have inaîntaincd,.
It ig, in truthi, noý more than al wet parcel of land wliere reeds
anid bruIshes growI upond hich îarslî hay is eut, and this
int st le rega rded as land ai( fot water." Tlîe appeal a

di Îisd fIiddell, J., a.greeing in the resuit.
'l'le plainitiff clai ownersip to the "land lot"e b a

cricaeof ow-nership undler tlie Land Tities Act, dated the
26thi of INvme,19.Th1is description on flic cas to
the water's edge. If does niot follow the wajter's ee o-
eve(r, buit, procecils westerly pakrallel with Eastern avenueo. The
walter unie (or Swamlp, whIichlever it be), ecroaches; on the
Foifthi-westery %-Portion of tuie lot so that the wbole front of
thle land lot toluches thie w-ater (or marsh) ont its, souithl.y
bouindary' .

Tu'Ie plainiff s titie to the -"water lut" i8 by grant from
the ('rowni, fiated týhe 3rd eeme, 89 and is desc-ribed.
aï 2-,,/100) a(r;f 19and c-ored with water, and waY bie
known as follows: rfhe descriptioni tlien lis:

"(Cornmencing at a point on flic water's edge of Aslî-
bridgo's hnY " flic poinit beîuig tlîe souithi-\%estern cornecr of
the( ', land l ot," " enesouthl 16 degeeseat, 961,6
more or iestu t1e noirthern-i limîit of thie property of thie
Corporation ofl thie Cityý of Toronto w;paene to thîemn on
the, 1801 May, 188; tence north 56 der,40) mnuntes. 15
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and distain 2%.' innsauned we'terrly poil and' at rpght

angle'- theet, wi inerc pas aidl:t ihente north 1

degreesnvP Ues 54'7"mr oes te Ibo motets~ edge.' (That

i~.tefli ~utheat corner 'f Ilhe - IIajnt l-t, - thence

s~~h 7 dgres w~tpataUdýo te Eaumrî nhe aMoi along

said ~ ~ CI Vae' edg 160' -3" tetepaec cImmonde" The

~~htu1tI ~~" anv damlcmtei cpu fte pr(-wise-s hyý the

daim cpen~aicuî rtrnîtue Oîtari Go crntneUt. ntU

withi watv r aueb 10ate ali theeai

plaintf!s pateti dc1cîhc tUei an i ltîat certain ari

ortat fmrsgln and landtaio ovrdh aror ta-

rîght cfpssg over ill aigheWatel ta hho

amy hereafter i on u nter lie mmu~gtreg

or upon any part or the- saitl preni5u erî 411 ranted:'an

alcF re.rvn ail rights cf fishery ant1l reuccs t h

(ire f lake, Ontario n U hay c orot

t in întonis $2.Tepatentuw rcctc that of'r

('auada- " ad te ln are, (1leribedm a- ail anl s-iiigular

thtparc(l c. Imirslw înd ant 
lan'lx'cdU vît iiite

chtx- cf ToronitoIrstil t111 ' free114 uile npssage andi 1nJoY'

n ien voer alf navga lU atrs thiat shah1 or linay Ucl foulnd

uni or under tor hil,,%\in tbirUgli or upon any part of tUle

lands thereliygrntd
À large number of wituneuse were exainiticd as to tUec

Motnt tlw laInîIs of bte plainitiff antI tUe vity wert, c,(Overe

wilth \vater, and Nrhetther the mwaters î'oxrig MAcl lands wPre

navgigale. What is know-n a, sirde liay is made vn of

portions cf open water anld Ian evt'eî or partly c-oredl

wîtth watr threugh w'hich liave grcwxi recds and tmrsh

grass. A portion of thuis so-ealled lanti covered withi water
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is allotin xeefah. a~,, wtl ieý va betweenei it andi
thesoid ronti Lrgeîwtios f thjis floafn«

and olie~~ Ild reidnt (r . Leje tate tWa ie rJi ne ere.on onM 1cao 1 lie tu t lil flai înaje bIul wi e(ff t(,te Jofi o li ba a i(, the dshorei i fri , if
i~~~ a ce~~ lo ih -a s )f t h p ai f ' 1 la n l o [c a n o l

grass~~~ and iit wae ear 1 l , frbbv wa a1 iunoen

e i l a g g e rvi o a l î o g i l i c c i d e n u o l a l uia h
cgveinte ould mlovu l auro-s Ilth hay V [lur lîci

ii'ids lit doe s otobw tta if fli M ad refurrud t, are
lot i gal fi il larIge or.ý1I1 (m l eraif or at il , tl[H. theI îplastef baco riparin diahte f i bà lw n anu i nothiîîg

blt lani " d u tles li piti f liî fia ) laii l)in ï f' it he,flndJ bit ce 1 lh1igh li ti bow wa1 1,îar1k, elfrei enidir
tion aris.

A CwteII nuit 0oiain tù m. t au: h-i nAteOwnec of antisalong the maw'ac' Mg itieî&H Mo flMpaiîiiffs preecsr
i t1itie1, iIar f,1-1[1e 11,-1 (-,,1 -p î a Çi 1 i , ;tio i Il ne know 11 tu ;1< 11ýe- nIwin he. If ias, 1[- il-texPecteti ti iatdd
it Ilhe fiiew lia:t t1ew riu ow'ners should tif ronizei sowcsdom u t u b~ ondarly lilie of flc propcrvt% OXee
toj tu, îy but thev Olitarjo, 11eîantcain 1î o t1lCrownl the land betwen tue 1wae' eige iid Olivae
grantetid to 0l14f, fliw par-t >maltî of f li coniventoui fineand to theu plinltiff ilnd otIer llc lanld north there'iof; an;i]ua natter worthiy of nte, tat Ilie plaintiff's patent dci,cIles 'i water. lot, ais e-ovcred witli waiter, referring to>if.,a being conipii:cd of watelr lot ini front of part of lut,.No. 1*2, brknfrontenc8o f rom the baly.- If rcio--nizos thle sofiriIliiti of tlle 1pliîfilfT's -- landi lot,"- ils beiniga point on fluewar' etige, of Ahrtg',bay, and f lieresei atonscoîtaillud in) tlie, gralit in r'espec-t of fluc Cre useoft al navigable aer, Icis one, I think, faiirly to the

conui n,I 1In1t both fllc (bvri imn and flic purebaser con-
sideed lue" wterlot"* int quetin lanid covued with water

anitl t suiIplyv landi.
1The evdececearly vle thilt immledliatcly ini front ofthe -"lantii lot," tierein is even iii comparati\ely low water,

,openi water, wlîichi at times,, vares from 16 inches in low'patfer to 2, ý, anid riven 41 feet deep in, higli water.
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~~~~art~~~~~~~~ 1i 1H il~jt iii ilt t'uu 1-<"~a 
1

tu lt

il i~ îrn~t,' fia n '] Hf uttu"' Tt t' ilit i at' , i wl

mm 12.in~ t1 ttia ,î thefl ifs' ý it ît r a ft of týai i

rAur 1 l it ' liA4 in t bw 1ip ai Yok i i ali tew,, i ~ l

ht t u\ thlit n lyin w m iun ata wtî'r. nl,]o

11h fiiîkn rt ] ' Ill n eter .. l ut i th ftr ont h On i au fl

" tu. i iig mi t'nntiart' lînt' fo ro hds Whtt 1timC-~ the ront
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]n ths de1ripton inean? It ivas clearly e.tabllîs]ied bv the
e~ deeethi ier Iasopen water at the c soutih-east ornier

of lot 12, and a wblarf, known as J1lis Vhrf ws at
on lot 11, at that place, and used for maniiy ersfor (1, uiv-
iug and shippingr wood and other freight, anid that tlhoir
was open navigable water froin the wharf both intoToot
bay and lake Ontario. 1 tbinkl tlie word " front." Iiere-
fore, means the water's edge and the uine follows along - Ille
front or water's edge, frorn the point between li andl 12
westerly Io thie place of begining. If theý wa-ter*s ecge of

Asbride'sbaywore not naivigable, thil dlescription would
cairry thc owne(rsipj to the idl.neof tile waters wbîch
forin one of thie oiets of the 1)on river. But fr-om the
evidenee I tliîiik thiere can he no douht whiatever, thatI Ash-
bridge's bay is aialefor amall craft, and, there-for-e, the
ownership extended,1 only to the wafer's cdge. Tis would
give flhe wnrof lot 12 riparian rights, and the plaintif!
as Ili(, owner or a îîïr-t of tlie towNvilip lot 12, and wlîich is

desriedascoming, dIown to tile waýto-rs edge, had the same
rilîpari ilgbts ais i reeeso ini title bad, unless lost by

consentlli gveni to flic convventional laie forînng the boundary
bctween flic property of flhe plaintiff ïind that of the de-

fenldanlt.
Witî rea rspet1 na unable to ge with the view

epcedili theo Iivisional C'ourt by flic Chbanelîlor and
Middlutoii, A., tha;t olie portioni of the land ini qnestion,

lielow theo watr egeînst be trae Sinuily as Lind m ith-
out riprin ibt. 1 tbiink it estaiblisliecd by thie itessof
the( defenceu asl moel als hY the itncs of flue plaintif11 that1

thli l soitît (If the unle forming ille Soutll1 v b)oundaI;rv
(of towilsh1îp lot 12. andl the openl waitcr islan m twe luvo igli_!

and low waer nark.Lt riscs ilnd falsl witib Ililre i n

sîîiall lot ayPAI~S oe Fislî ini great nîbrsare
fondflcr. 'harwacril folind beabthefoiui IMaSS

or vegfaton aloI notitbsnim11g Ille njk growtll or

mlid ad poe.'Plie greaer pot jou of if ol h rae
part of thw e yar il oee wifll water. Evnwben l1;ay i..

beinig e.lt oI li c lad eat f 1flic uliitiff'sý la11d, if il over-
flowil woitIlae sciera1 onluedep, amIII flue, fa ing asis

ink under thie freadl asý thie g-rowtb of grass s hIu et
f T sun qihta tu flic, wafeor lune, thlen lli the

Eng-lisli ruule (If law aipplied to navigaleI ami nnnai
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guIk~w h ~, hk, tcuîg oI~na tdhc W tld wandr

V. utra 1'ut> 1.. frnil i i I.

a~rc itîu l,î rvi l tuii tue 1ý' l\101toia lu îîh r 1111, It

I ttik lu'r \iu rîîtî r m '- tdîq îltii plu l ui -

~ui vto la repel, atii i pnîinp lau 'v h-n to the

vlut har inee' tIbo lusît eil- I ia luu a pu 1.îu gin ilg

Kln' a'tge 1') 0ai Lh. l,. fr. un2.l-tv-w ivh tas pr

buf in Ibe trW mp 0n aIitiîgon lu rhi u t ea-llu ug

'andr y,tayknéx gag pri, a"e par le'- (%Mlid, uftt no

po-ile ili aîin the Etîgi U'h mIe il Ox lu aur of a

i ir f lt 12,' fronltîa las- intteb, '-clu a' v lar~e ; Jh n-r

The îtghish mue emu ict lu hAit lie'Apl lit lti'n

wou t îlfora al wen t o er , au iler Ti- utivt i1 a uy

voai 1dr.e Seciuv the ueSPuli1t0 liv m ' Atglti i.l te

Kûcw lifl('te 13 Q. I.. I îîý î pliill-. -t . f ic tm o siva- aseit

Peld l ite t101e ufLrct. thie lAinv I i tuqu'itl il ni) l'd

Iant ~ innin egudec-o uf flic iM r-t 'îîrt. tîa die

pro'1ie imd Ononiai I«(te nui nuatterý ix Iling Jolt a-o

l iniîsîtle Nutt Bitis rîv nera Avfttî pca eît iotie

1>rîou r bou tCeguftse lArd hcuxveerjt hgnn inu the

5tased CiSC tS9S1] A. C. 70, qiofed hiow.
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'Fergîtu h ipraîn lie lus ut he water dus

plinît' iparian righ.
Tbeîîl wýi bat w u thie riparIiatII ribî,f the gateof

lut :1,1 ntiý ulirIu.fot n nAsîrde' a Muech
d.Iijl!a'i. \\a, laid upon nie iglit of navligationl in tue dis-
etîsîuî at bar, %u tht righti of' a rýipaiani proprietor is

(4u111111o1 withl uI!1 riili1 ( of puibli, and it d o nt fo)llow
ceît beeauýe %h laidlieî Iligil il Iow vtrarii

lie iasnu rparali igltsorý tlait, e old 1[nt be ffet
Lý liv i u'tîîî plaeedi ini r ouf' bsý wat4er lut hy HIeý

defîilaiî, iii~dupend11 lpoi lie osdrtin to w hlid.i

N[~îi~qu'~îui1'u feeitg tuepr.et as were ub

in Coillwil for. dec(isiun lu tue Suee c(lr.2 . ,B

Cli. di00.i liondIe~cîliigxîg idîet ult u

u. d1lî îuîî uîlu i et lrt u1t i l, N li un h Aîneria Att utwbt
a l a k u n r Iv e r l e )es î e i i lilro î al e p e e t t i l b
ic )zînuî o s rjrs ne h Ie îrm e i ii i

N iuti s qhll nwîîlrlet.aîdtî ihwu

trasfuro I o (t. AIl hIl lî1>itr ri l a fil TRn il

f ti -ni 1i 1ii lîs î \f tuk lin i u\esst ie prt
1 nu reîiî 1- 1lv 1i )pen i Ilit flnth is are liv iîîi fo

ils l-e~ fiî'niet tra-ferred tlo tue Iji rion. ) It>a
'îld t li t Ile tS: rIis, < if v pu l i tiao r 1. 11r e on, 11

iw li ay ver wil , rn r l eîî sei ui.ý,r i1 t o trni, ( 11l1 ba i l re ar

bup flic uisini tiues o ni-el eae, ndi15 fltltjtil erl



Ml f- iý i 1! 1 ç 1) 1 0il ) Ç Q 1 W ,(

i h uiT. forux~ ~ 1 mar of î 7 -ari uri nlerae I

(l'iSl wî~ î& 1r~bî~qwu rl x udeqiLord

r~~r- erju h uugl th î~~l. ixe rndi" .î neursie

rIe gî uf li nOrl memmNîiiii id in a thlîe n "iii

Coueil, 14ke rl xý 
un livn-adule-,iield îfx n

pisie on lii- î-in il v- nIcW caul pn 1 Yp (in xC ixot

-bupy. Pl t xva u in minx.ui themîr Tuer. no ial o.r

tuaiy aem wu ua n euier ii dUîa\ o iale i nwe the-

nlvdo luo aîn'aia in thi a ix NEull illOilifli 11

fruini.îknfoi lîjun, flo ii"m the rijtu gIniierilî fihe

noillî ort e injurvit and r iluiniitioi iii vale glînerlî îum-

('ouie I to wha inpi Y] enUe ~1 Y , rdunar lu.ure of te aer

Iîll jndîuut lilndefor u ulpo t#1 nuilrea if ae ie

Ofthe vtriufa dmesitlc al lnvo and foriiettaIii bat

'ut.lie rm p ;xi dghti t theuse. f i r not puaise or

mnigadilmu h(, a nhe exter1 ain i-e o ut, x eeuidîed

Ili, J ixîe (;po thanuda anterfie witxv thf ig1aixof Iiie u1nmîtC

uplieulntler alnni.f orbi o Iieaîit . Iler nîpar n pits nt

lluwig 1:S lu ld for diiitaee.l tîle ruV. nxilC us

1frie' Ali liaau- ruz.îte Si OPic ue to ilfor so andv pu'p al o

ris -Thie od 1 grouudi of (1:st jif in sugsîed liii xelî

a nonravigmi e Ap x r.uh ias lt Ai:t Momr x . G lmomnî. anui
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a navigable or tidal river, fornîing at biighl water 11-e
boundýary of riparian land.' was iliat in the case of a jpcu-'

lavgberiver the riparian ow-ner is proprietor of the bc
of thle rîi er aud Îuali.m /7111m aquae,, whiicl, iii flie Casi f

nax vea k rule uil asý tlie St. U rlw ~lonLe to )i
Crown. The sanie distinction was conituded for ini I,ýpn v.

Fishnongr; ut the I loitse of Lords~. on grouinds wit if*l hid
tliwir Lourd..:liips colleur, tiougLlit it iiîiiaterial. Lord C'airns

re.jec(ted the propos;ition tliat the righit cf a riparian owner
to the use of the stroain dedson tie ownershîii of the
soit of the streani; lie adloptud the words cf Lord vcse-
date in ('lwernvre v. irrd, Il. L. C. 349: "Tlu si;b-
2et of righft to streaitis cf atflowing on thù surfac;te Ila[-
b)eeu of laie years full 'v dihcussesd, and ,by a, sieries of re

fully considered judgîncnus plavud niion a, cicar andiis-
factory footing. Il bas now lwon settled that the riglîý,It to
the cujovuient of a îîatiirl 4treaia of watcr on the suirface,

exc jure italurce, bdnsto thc )rL)prieto>r cf theadiin
lands, aà a uîatiiral inc1ýidet to the rigbt to the soil tse
and tlhat; lie is entitled te the benefit of it. as lie is to ail ice
chý(ir naturai- adv anfages belonging ho the larid of whlîîh lie
ig flic owner. Hoe lias the riglit tii have if couie to lii i in ts
natural n fttl low, quantitv, and qualif Y, and lu go froni
lu 111 mithiout obstruction, upon the saine prineïple tia lie is
enititled o tlic support cf lu igos sout for bis, own
in its natural state?."' Their Lorilslips lauax conid(ered tlie
aifthirîiis referrcd toinl support of this part cf flue ap-
pellant's argument mnd tlîev arc cf opinion thîit none of
11(Iluei ed t,ý e"abl 41 thie non-existence cf ripariafi riglîts
upon aigal or tidal rivers in lower (Canada, or to shewM
tlîat flic obtuto f suteli righf s witbout iParliamcnitary'v

alufority' would flot bie ani actionable wrong, or tlîat ifl ina
caise, like tbie pre:sent flueý ripariau omner would be entitled
ta indenIn'llity under a statute autbiorising-, the works on cou-
d7tioln of iindcniîty, the substitufcd access by openings suchi
as thosce which flic appellants in tils case hiave lcft would be

a1n fu~ o flc c11î1i1 for il1deîalnity."
In M1ineor V. Gilmore, C'. Rl. [il A. C. 230, if was beld

ffluai iii respect cf ripariani riglits (iiu that case the river
was not tidal or naiale hlere %vas 1'no, material distinc-

Mtion be(tween tbc law of lowevr Canaikda aind flic law cf Eng-
lad"Lord Kingdown, delivering,, the judgment of thîe

C'olunuttee, sttid: "~ BY tbe general lam- applicaible te rufininig
streams, every riparian proprictor lias a riglît to wlîat mna
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rih te te Y- 0f iai f!,,, p.ro~.o wbtnit b

land.lael a aille to aigal A ndhiýi tala r t - lý,rw t lah

frlot -iu o1sruu owr antfuu wI it)bxte o- od

iniI .L'Mo ev.d ît~mogr iý iA., C.i auflt3.,
m ta:sil~ hieP ikika ono. ra-)Îi in frn ,la 1*~. ('on-1

1ervanIv Cut (vi for the Lords e 13> huu. bvle oner-h
iior aîpjoitv ud b paal r ua tj(t t,) shatat e rthe gratra

riuun' LItu a raprnprr. an praaer as uh nbakie a n

jrn cf hs owla bun nte rÎvr einer flut igli mutla
liei i\tlai I u i li e w n asv iîat!, an ths hi e a rtt e n>11> i

owl mlid so al anron t ailu tuve;f, las od anle
riiaolerivrmlîl r uNc uiadcmo

fu or tui 'lawor Lords mairi- -c rs: or Wlti an may
andfru e fo tu ors *Ju-nt ie.s I maruld have thouglat the

tsIeaidîu' utast loal d]ý lie proale the sbewhg oa tiae paa
anhspo~~d baswl ripar prpetr asre eh be on ae athe

praiaabl porietr, ain %vosprse~ be a iara ofroherieor
on>rý' a r navagablu river s du-iire i A rilghtisi onu er

and re et iver as no ioarver, foa o hle
obseirves i-s the rigl t ofiu a patir jur ,r pand uof

flowrAý and fu or tleote ad i riari aut rlit must tue
O~vnt , an tae reapecs, t ad dliverýs. iner asulabv

pýrpiev arlte ritbl:rit oers uigli cobine Ao ripaîria îwatu

ite. or diniinýsli the ýstream, in a navigable river the public
rightf of navigaifon would intervene. ami wouid preveait
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x n un a lisa pliei luix er l1aýioeofierdnrr
(of al1i riain ow uer il. III-b pl prsmrv tue iltrei

th1at ýl, riîîît ,taijd tiuo hiý r igb (,loie uf thil ubt,
conîlin oîîv sf a ni.z,-atir an 1,truuoit benx1
gation Thp Lod 3 ustie sugge- Ceit di, rili -A a rparin

oworina onnaigbl ixemr airises froým ics , lwin- tue
Ill no ffiýC laîn(il ilw th cenre flic. ( tram w beras iii aL

navigabl rive lhe CoI P ini te (Som.n -Au u ton 1bs 1t11%
Y hmubsrd tMa the Soul t1.f a.1 ia rixw r ma, i or

Ille observm, h. prix ate propetrty. Buot putting this aie
(illalnot adit that lh r glît oif ai r-iiiptln -Iwnr to ù i so
of ht sîream depeds wn ils. oner4iip J tuo Si jf A'.

aýtroant."
Hoi theitl dtbi'tto frotît Lord Wu.nsl4t dlm in(haerev

Rwadand] jîoeed, MyLod. I tianîîoýt ntta anv
11t'ilbt iliat the. iutiriati ou ur o a ia igableu river, in ad1-
d ionIi Io tilt rigbîl I-onieotodu w itib () gain té, )wehh is

eutifld a, oImm if tu pulîih. rens bis rnés. a, an turdn-
anry ripariani o nl uutvrlyiîg anditotold v u o

e\tînguisboduI hy. the pulie riglit (fiaigtin
L Ord Cirstord, il tu- saie ,pge(I.sx

Wlyaripiatil 1ropriotor on al tidall river. so li nt
osesail tbe p-culliar danao wb1ieb tlie posiin of blis

\rvet wth ro1ilt;uu f t1ý li nir îtrmn, alroxidod ilbev

eonîpreend Il' t1iboreor al n nnalit lori-udi errne
with lasojoyilenlt idf tlu riglit- (lip'n iliervrlîniee

wîb i o r t tue ýr' eauLi1 1. 1I 1 îli 11k, it no do1îib11( 11,t it li
1nb mantu I. acvo for t 1e prvt îjrý

w~ lut ea 1-11 lie roîîrlriîî lix -e rîîtl - 1 l eh ui

aeessb f. t sofcur, ttessr for bit > '-ee oN a
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OVTO

l e il) mlf l iq-, lu1(t. 1 a11 ua r ii itt a ax i un c w h

2ar ILf IL Mtw seci i %'r a-jn arv a reculî tuH mn

i l A î re. l v. S. Ci. Ii~ îl 125 ir ft î % Ol î i lt ther
oîiî r i i i;iii i i t f t e a di1 î.f r a

tlffét ù, taib rw îari.ui rjr't t ,,îît~lî~rai 4,ja Yt"t thef
thA w oit' themrin h, n tf l s~tat .I litîl icstue " ta

tA rai, i t îîîi'tetor ou îaî xîurer ig lle uraiiî,!ý îlttîg
dnnl~liagu nainsîf tat r îîîtut tinali fo't'lt'lt r an ni m t

bis ég% n f oanmd ot , n uc btnim.éh
Iiit it A t orj<b;e il an aeriale1 w rg ('t' owîng

but thi w Autu' niîtîer au ise in ea rd t Ioî larinhdc siia tot
t1lng, inîa il presn't case arle gov ule u b r spin! Pli îg st t î

1 îg amis peion the veinî'î 1a of i.- gaî e

ptra ork g au aislan ('iiii'ttt t ian 't u waer was

Braga22o.w.tt x. 11t-40 t 1. '. 1 .V i.33

1110
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~ ',tirl rîg1i- W w wonre ii'M ratlv

w id-i iii it-, ialturaýl >tiale, w a', in -,nlo placl-s a few uce'
alose andi ini otiers Mihhî1 lblw Jei arduuarv uitr lcoe
ani w'as ai tine'. olîtirly sIIbuîerIged, didl ull1 l*au'-I.îiuî a

partn ofl dm d tiof %h lase, ut Mr-. U"w andi axe ic

Uand, whtin lSc niîcauiuîg ldf 1the S\ampl-laui _\et af l~
Stu as tal je-, tateSat îrcîd' Iloaker > [1l ., in 11îj',

ciIýo, diý'-entung hi,.1d ilhat tho la iti ua1 ca1 wililun t
Acts rclicd uipau by Ilic nII1jarîîy Clf l1w Glurt, and that,

tcefart' lbey lmd pta lek alipi a, at callmîn lue, and

lur iw th Am"nercî ca'.e mir f1113 upn tho subjeet.

il s iesritua'of thu landi iii qu"ta îz o ver liko ilhe

preeîî "After îa.ill te lbard lantd af teIslaml flc
b o f tuerc.pctv e'1lîaitels aIrc u nird ta a ea

e>mteîî, if iiot altalguther, andi are markvd !ya rauik grawthi
of ayuatic plants, w1lii nat 0nly barder thev apel -itr f

t1e chlaineils, buti vr a vast al'ca of lamnrgd u, whlicb,
Uie out af illid, lia, l'cn caIIllle lc t.Cair lt."

Tlu Ainuerican autliaritit,> iii regard tai ripar-ian auJ lit-

toral ruglhts arocoelloctct ilu) Cy.33 3.Al p. 3M6, it

is; said : 'Plu awnul or lanld baundetid by lia l a'ars

lias a r'iglit ta frce 'onîmîiieiiatian bctweî'îî lis irîi'e.aid
the iau'gable cliunnil af thie river. Tlii ripariu righit tu

acess i., >t rictly hoi rigIit afr access ta tu f ront af hoi prop-
erty, ai docs Iat inliile i riglît alf Iîc''.t l ~Idc of
pivers. Thell riglit af acoc', dus iiat dupcîîd upaîîl tue awilor-

>I)ip af the( lands bctwcenuI lawý \vaatr îîark and f1llic ue of
na~ialîiityaîî is fli slu I'lelei land abutsl oun lidal

or, îîaîî-lidal watur. Plîis righît af access is prollerty, andi whlile
tuerugt iuesîî't lkrocoIit t1lî state front suin jurlis-

]it Iniîu cutal o"c thc bc, u d aiîd lîa1îîks butw'cciî higb li n
lîw w t r irk> yut il 1' au t w 11i 111 iîîk (- 1 tlî fraî a,1l1( i ii

lîîîî ics 1ucsîl ta th ýwa,lt er ;is1 an uuj ur y itî ( liici ivual

acltIitiî for luuuIagesý iiiav lie brofýtiglit, exetwlîre tbie r.igit

]Ii>~ bei abainvd ijy cînineuit damlaini or Oieu interfurence is
Oi iu poe u ai' the î igai,;tiotii of tlie river biy tliu tide

or reuaih fcinec y Coangruss. Whiere Ilie ripar-
îian awiuir is derodtf siulh riglît of acess, lie mlay clIS0

eîijl i T thIe abl st ruc t ian1."



fi ,I 2] (IkJI ! j 0f Toeu , T.o)

AppI~ Iî.~ t .v law a- idtv ~ iii thv faregviîîg va-e~
t t v fa t- i te I tita ai jt~h ti at lite graîîîve af the
t ~ h frai t ai lai V~ La I Flîhîrîdu ngbî- quule tittlepeli&
et t x ,f t ~tv r~l,î t aiati a. wtt b ~ ~v jaiLlie ai lia' îgatlau,
ah i t dt t a t t tif i~ ~ irtat ai ]tl~ aW ttvi-bip ai lite

~ t ~,j,,t,' 'a , '', t t wa'vr , ,t» La- Pie i-aie
rtj araîn r ~ t'~. 1h .a- t r ~ it ta il-v t .v w'atvr" ~itab
~~truttî,i ta :i~ ta t ~a t iî~.aî aX, r thvta, ah>i a! ail ltiae~
ta rtaeit tbv apî ù watt r ai fraîtt.

I arn f rîiier ai aptatatt ti at t ~~b-t ru tian tau-v i liv
ptiîa~ vartb fraul ti~~* ~. ti ait t it h~îîk, itWvt'h Iu~ Liad
atîd ~lw i~ut, wa- ait ta tua alîle attt'rfvrt'îîvv w fiL îbv'-v rîgbt~.
I itere wa~ ha I v--lt I far lia îr -a !a t ~. 'Iltu ut vatîid

i div Iivvli lilaîli w ititaut utl'îî t 1h,,. ~itî jud îallx tbv jdaîu

ltt!'~ rîght~ lu t liter relaîxil ,.r ti,~ rail ai pi tîig il aU tue
~autiî ~ Iv, a-~ îî a~ Iauv lu rt er ta t i a-t ni fratît ai I~liv'~
jr .p.~rtx

'Il v i
1 fvxî*iaiit bai îag ai aIe a iaîaht 1, lite piaitîtîl! lia-

t) v rîgiiî ta rvîîviî tia- iîaîîavi aler il -ulia vrgvl lami

wîtlîau t ab-4 ravi tan, ami ta ut il î/e Il far tati igat iafl, aîai

titi, nalie the Iv"~ lt'au-v tiiv tiepîb ai w tîtur i' Leva t iîvreby
îîrea-.ed. Sv PtauunI v. lb dia I , :IG I . c. IL :;iu~ anti
Jhaftq u l)r~, 2h o. IL ~ ilalv h ur Mari'.

I du liai tbiiîk the piatattif 1- val t! led ta tiittt JIUI'l of
t! v rt I mi, a-ktîî~' far lily n farniat mIl ai t Le phai i t gî-tvrvd
fr lite n a-ail that ni îîî~ apiiuau tua! dur' titI affect iu~

rp.jît -. I t w a- liaI îLe rv,.iî~t rat tai ai t Le plan ar tue îiîak-
Ix xt hidi

jîi,~ "f ti..~ ut, V t- îiîjur..I it w a- ti.. uî.îî'e~-
~-arîlx rai-fig ai aluîruvtiaîi, -litait iîîg hua itul fraîa tue
opeli WtitrlX

The dvfeuivvs rai-vil ut ber t hiati liai! af i liv îlvai,îl ai the
plai iii i ITY pri îpvrîv mal rîparia n rîgiît~~. I w' il I naw cuit-

~ider, ifj, dtiviidiiiit~ eaîitrîid I bat îbv pîttititil! i~ haîînd

¼ the agrvvaa lit ai b i~ 1 îrvd vvv--ar i a t n lv, w lia a~ une af
lite ew lier' ai i liv lîrakvu fruat avvepted a eatîîeaîvat baund-

ary w bvrvb~ w vrv la-I la iîiîîi titi rîparman riglîts, if ~ucb
cIcr exktvd. 'Ibe t evital iii liii îîgrvvîaeîiî tbv~. tuai wlîat
W'3~ lit disptitv W .i~ tue Lait iîîiiîrv repre-eîîtiiîg tue hiigb
watt r îatîrk, îuid 1! w a- t b t huî alarv t lîvv agreed ta î-vUlv

aiîd abide bx'. Il tai t lie (i aw n bevît a lia rtv la t bis agree
nient n wau Id liai v ga vu t liv aw îtvr- t lie lit titi îiaw a ta îlîi~
hue, ami ibal lîllv bî <'aîi~vlit waahîi haie rvprv-vîitvîl lîit.~lî
waîer mark, auJ ail laaîl~ w iiirb vante dawîî ta ilîtît I iîie
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gtadnîiu bot fot Vie îîv onnn a trhto amiodî of

nient, and tu say tlwt hvtil titn awl Ynri u af rat of w ha
Pies todertdioii laîin loise botwwate p1ritîî nd beue
fiedan lnut, ad the wanuter nal bondr bh .ter

Trhnsve botit oi the ntarjnofan te DomtbciniohnGonen-
int, of te a tatenset a bu y rtuee o tbat agree
dnet the onvetion ane s pb wnth plan in t,

Thwriyast the itentue of the pa rt ie iaîdnUe mean

Watts v. Attorney-Gencral, [19111] A 1.89, but to mie
that the patent was issued in pursuance (if theageint

To understnd the fNI effet of wlîat was donc it iS
necessary to go back to thie license of occupatioi grailitiidt
by the then province of Canada tà the city of Toronito on
the 1201 Janujary, 187.leavin out the for-niaitiesý A
the documenit it 182 a fi)ns to te 4-ity U. -cuv~ the
nuarsh lying to the east\%ard ofi' t e-(ity. and the, pen-insulIa
which forrîns the harbour of tie city, rýesing f54, acess
te the bweh for vesseis. bonIs, and persons. The eity

camdte be iititled to a patent under OhS lievure, and
by order ut couneil of October lst 1866, the isue cf the
patent for these lands was autlîorîzcd. Inaiuay 83 a
plan and repoort 'was prpreit file instanoe f the c ity
sheiig the northlern boîar o ie mars1 to be hg
watier mnark, and thbis b, elaridlledo the mlap, and su
>talod by thuir. enlginleer. (Sue lji8- letter to the Maorfu
lteo isth Janar, 87, Ex. I..

On the BthMadi 173 the city solliiors tasite
tu plani and nîlier papersý ho the Coniisoe f rn

Lad,81and e for a piatent for thle lanfI s lîew on
the labn Iltls g-learly apeainht wha1t tliey d'aim> was

11w hand tii Ili water mlar.k, 111 amusu lOtter' iof the
201h Ap)rýi, li4,rfeecel made to what luad alirad
beeni doue, and ilking if allything furtiiher wvas royaired. ht

app lrt liavL !eOri lit lhis tg that the proery wura
111,1 bg 1-ic-, tiif fjnq-'tioni c tor i bi gl ît and' an1
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j e W ~ 'e e i

~i. < t j t < . . ~ e î,f~ ; rIhi

Inn j, ~tt rt ît' ~nî<<f-r~t~t*
e .t Ht ,A ,,, îdt}a'e î,î

i 1 \ , "

jj t ~ 'h tt . .tj t

u 1< < t i - [r l-

î1,n t - ui. n,- i f'i'jnt e* ii

t~ < ,'je F ,î,t ,il r l,-tî ,îl.î ,,,jt

ntt h r ti ii , tjj ri ,tarîi

pnuts 'outa ta i a i e << u no , euit he u e- (mvtiier

nhs jo wrh ii then cityt was enide,ît, hey oul nr ha

le ti e hine-îi ie s aii-i, ieco <f %e thet j 1 u

00n<ir -lie t wners e- a by<, nain a gran flo the
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plaintif nt A,~ laind between his "abdulut - and the !.Md-
ary Mu au land "ubire SiA water. and at Siae non bc

eonsidered a nomi sum, r did the city take, a dlitrffent
view.

lu Cu report of %h Cyi en;inuer on the rtxhinathi
of Ashbridge's bai, dated 2lsi December, 1891, e\hibit 7,
hie ayaffer referriuug t, theý exenitrencessýary to
cleanseo tlue 1bayý: "This it is thiat the citv, it ýý,ems ta mie,
de'4reos ti se ove, and the main obsztacle bhat -tands in
the way nf (bing il is the great expense, copld ith th
difliculty and prbbefurtber expense of deailiing, with ri-
parial lrp uitrso the norîli shore of the bav, whose
propertv vili Lue affcted by the urne ii wuesan Il C lii
obistacle o4 expenser that has inhmrt been a bar to the îty's

tundrtaingthe w'ork.- etc.
Asý ate asz Ii9 b xcuiecomte umte ther

repot epetngAsbid& bay imrxue tsii Miieh
tbey vSnid "Yu onuutc e to reernen teadp
tion (if flue following re o f theq city cugnere thei above,
R11id that a c'opy o)f the limln roferredi 1, b', flled by the ieîty
su r\ uyor iln the re-gistry offic-e for Vast Trornto, buit nýo
work shiah lie donc oui 1be1w r shore betwcen Blong ýirkut
and the easteru terinui-ls untiil su sfeory arrangemewnts
bas- beenl madle with ifio j)ropertly ownersý, as egrsip-
iani rigtm and filhlîug.-

After a perus'al if> the adrnittcd doeiîuciît heanirig upon
this bralch (if tile c.ase, I iud it impossible to corne, toP ày

cth rwhcluion thian thiat flic, city, down to, theco ec-
menvit of tlwt inuproveunenîs,ý recogized that the piroperty

lmwurs luac certain riparian rights, which such inroe
liirt niiight preindiilly affect. lte agemn fiin

theV hildrvue, >o Car froni beîing anl asewor to> the( plin.i
tif'~ aim, s un m judgnentthesrouugest kinid of reg

ouîînoi the part of the deenaut f the exstnc f ýiuh
elaum Miu of tue mslnalu pi that il sis andilif Ibieir

reeoguuiio lo owner,' ri hby recevi uug ai patent fromr
flic <'rowuu base'd 1upoil tiri consenti, and ili tiis action, se!t-

tigup that paient aý their title to theý land soutb cf thuel
couxetiona hounary. li m1y opinion thuy are svpe

IbY ilhir inuiuiet iliofiig the urenctati upon it
and iniuu lhhiu hnselves cf it frouini no vun th'.ex-
istoee of ibio>i riparian ighuts wbieb 5uchagreme



MERRITT v. CITY IF TORONTO.

'The foregoing a ttd, in my opinin ditintct ground

upo n wh ih the pl .aitit is etitl to suceed' ini this actionf.

t wva- a re'liance uf the piniff on the action of the

coJunctil in pur"anee uof tihi- clear' unîderstandintg that de-

layed' the plaintif min i bîringing hi actlion.

There w as no tinimion andt noi tgrement byi the own~ers~

to aha nim' tir riparian rîtiht. 'The' conventional bound-

airy~ hiaing bee a gree to l, ther Governmîent was~ enabled to

grantl t the city, lanjto th soutah of' whlat w as recognized

bîy both pa~rtis as~ the w aiter line. LEven hadt no patent been

granted between ther south of the " iand lot,"' to the plain-

t iff, t he dfemnlants woubl ., I think ae b heen estopped fromn

denyinîg thiat the plaint iff' tite r amen do~wn lutoh reuanve-

tional huanndary , but whetheIr thbat her "o ur nut the grant fruom

the. Crown of uthe " water lot," ptî the plaintifft's righît, in

my' opi nion, lbeyond quesîtuan 'iThe plaitif has now the

-anme. rigbts tat he would bave hadl if there had beeni no

griut to the dlefendiants or to hiselhf of the land coererd

wiith w ar, except that the w aiter line hy conaet at shifted

fiurther touth . The effect uofiti the conaentin ar n -tmply

etite the hounîdary of their land1 botth uof which't are lands

bewen itgh and low wtatr mark, and~ lujet ito the latw

afectinig such 11ad.

I havet this futrther t i say a tu the w ay the case .îtkes

me. The city as ealy as 1Mi i acte îd a licen-e of acmt'

paltin fromit iIr he Goveranet o f CXaada whtich as repre-ent-

îin t rh C'rotwn could aonly town Ithead as repiresenlting lime

le iofut' navigale w ater be'nv hig waitr ak. The rand

ag pîa"'sedt a t, Confederat ion t'it her to the Dom inio.n as

liaving icont o îf harboturs oir to the proinaca as thte owner?

of the~ hî'd of nitîgable wate.r-s lit theirtofo rt' tconvi"yedt to a

privatte. ttwneir, andI hain g takeni a grat fromît hoith, ther de-

fe'ndanîrt now seetk lto thave it dtiired r thbat lthe liiand was

întheîr one' nor thet otheir, bt landtt frrr fromt tiltl riht

whlichl attach hy virtue oft thiilait Iharater undetr whtch alonte

thmey t.lana titi ir:ght ttt liav theî grantsi fromthe Ili 'rown

made lu them. lTh" is, im iionl, Itey havei t' rt t o t

tdt, buit arr boundit by tite. nature n an eb larater of the liand

a- reprreente in theîir granit whthera fro t'nt he proincîte or

the Domîîinîiîm. This v îew- isnt bîased tly~ uîpon titi prî-

t'ile of estoppeal but1 uiponi tht' broadettr grouînî d of pubbte

poliev thtat anî inîdividutal recreiig a gr'ant fromt the' Crtow'n

nnîî.t la' perm iittedi unde.r thttî gr'îat t'laimî oth ting

differenîit'itaracrter fruom that a.kred foîr anti gr'antecd. Tis

1912]
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3~O ad tuotaionn fru Bors V. Ferr 3 WahI 42
Thec olwrig osra ion iay ]we refcerred, to: -1 prie

aserting imntess ài ]ands acquied é,nce the acquisio ).of
the country couldl iliny and otrvr this record, ndi
conîpel ilhe intcl eiýuiy suit foýr his land, to) e-ttlbhsh
the valýifit of' liýtlsdiim Jis rigi)t lo its <conf1rmnatiý~, mil
thec corriltnes- of the action (if the tribunals and ofcr
of the -United Stats in flhe location of the saone; the patent
would fail to Lie, ais it wans fintended it shoffld be, an instru-
ment of quiet ajnd s(ciurity fY iUs pwosor. The pafente
wouild 1jrnd biis title reeogunised in one suit and rejectedl in
anothpr, an(!, if his title were maîntaiined(, he would find
hi land locatd ln as maux' different places as lte varinmg
prejudîces, intcrests, or notions of justice( of witnesc nd
jurýymen iniglit sniggest.- And ngain. -Wc are of the
opinin that the survoey by the Goernmcnt and traser
to and sale 1jy the State . totaniander lunes, as Stàte
swaip Ind, eonchusively esttlilish the bonaisof flie
lake. andl fiat titie of abtigproprietors extendl to tliemii

iiponi the presuînption that niut be conclusive, ice that
whcen the incander Iines wre ruit fbey thloee fic tru

(ioe f thcae . If' oile puits lipru tlt on utoa
hioundalýry in thc present casp as rcprcsen1tinig tic utor'e
survoe landi( and bot parios recýrste-d tlic Governient toi

soi tVeat it by applying for ficir grants rccognising it, the
Wordsi. quioted( are directly aippositp. 1 tiink, fo tie presuint
Cas%.

The action taken I>y ti, 1Doinion C-ovo'rnîîent iii eret-
ing a breakwater to protee C hrbour cnnot affect fiu
plantiff righs àn tes nation; olcplaiiwy s inoM4 mpai-
kng hweun on ht net whetheýr right or wng

\tor an mift hieiv in mny opinion, to tlic, deec et
up nile he- patentf froin thc D)oinioni Goveramilut If'
thex'% relu iat a tlii e hy are jilund liy ifs ternis nld it

delreliat ih lanlds conIveyed foi-Il 1)ar11t o h public-
habu.If tllis bie so, tie plintiff's lands abut oin this

harbour, teo wieh lie has nl righit of access. tonaigbl
wafers,

It ir, iowevcr, eonfendud for tho dlefenoi thant an action
dloes not lie and thant the plinitifT whiatever lusý rightsý iay

imi îns ncîlnnu ec, 117 ft i 1 Mt n irieipi lail eî
arirlon, nud fhi more than a yeair haiving elapsedl any

cIaim thaft he(, inny have liîad is ard
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I lb nk îh t~ ar~ viM aîi~w lIr t l obeto Th

undr heiMn1 l'( J îdi p ai tauî

V.ari r .-ý se 1, - 1 1G N 8 ,1t .frî

an-we i taiî d' i Ile y ltr d .cV îi,

eli h ý Inltî h idu n1 rL 7 r.n rh ~ ii r-~ it~i f

on rfrIl Vo ibe Ate it lelb~se ht h nuyr



11,1 and . -V an 1l ;ri tfon restriiinc efnas

fromi -onitiningi, the, obtruces cornplained of.
Counsel tatcd aý I iinde(rstohd, at the baIr. thaýt Ilhe

plaintflt w;as millingý tooeg biS right to haivo flic, obstr1uc-
tion entirI,]y rpmoved, if Il(,e as perînittedl nui ts t,) the, open
eut along bis water fronit. li the deednss le.the

oarder înav be so wordûed in lieu of thep injuncii(tion1.
The plaint iff is entitled to the, I-is blo and of this

appeal.

liON. MR. JUSTICE- MACARFN-:-l agr11ee.

('orUIT 0F AI'PEAL. Jt'NE 28ýTW1912

STRONG v. CRTOWN FIlE ISý. (O ET AL.

3 0. W. N.15.

Ac oli.s' b% ri r I'ofs I i' 1i r ed cTin lr li:i t W'Uh)i - in G
pO>il.yso iner Latcstiý tiro $up 1d R le qisiIp

('onpi<nc nîl Nttitoj ugIIin 111 i l-o .ýi- roiugh

lieAlvct iobl i gn pro!1 Il-, fi i il- gpne l meihnt ipon ce'rtreiu
causesc o!f insuranvi araîns :li% plssuetiIg il dcvdat. cdcgth

actons w i f- wcrc riu1' at ln ilufi. iiîifaTti iig oji ionsI

dlir edic p let idi tt riacl i idgu o r consl..to w% hth tht

"oliIaio wee raret fromi -Itîn lipi 111 w dlcfc'cc III i end ur
new iiiecel support lVTf

811 11 ti.UANI). J. '20 O. ý" W .1 Il ,W . S ).V.R

fill caiml antid cas in thr Ti.bee It o liiiiranc, At . . 172 .
'(elUTT o4) T'A renîliti acltions tI STîlnl, .1.. for trial
upo eidnc are in l. rend i Ilv fil]the Iwiece if anil CoMs "

ofai pocciiniincIiding formetr trial amid appeal, To> 1- it dlis

St,- \V4.W.R 0: .W N. 1277.

AH appeIti 1 le dli.Iefendant fron ai jng1en flo,

Mît.S IJSL ''Il 1:1. \N 1 ,' 20 ( I. W . W, !O ;t \\ O >W N.
-1;1 1) . Ji . l 111, i t trial, wtbnu)lt ai juiy, Ii fawiur

Ill t it binti IT fl th,ý secaiaton hih re ail tried

1ogNher
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d iW Miî.ioTti. Htx Ml. Jt-æcs Maai1sd and Hot>\

F. E. Hidgi Kr-., an A . i. F. Lefroy K, for the

N. W.:~~ Howll K an ,t Ker.hr, for ther plinitT

lIlO 1. M -e j :tn .tttw Tiw tîîln a were brûught

upoln utrante pol~w aun ît n ~trr in t- prep

t·rt of thI W lioe r» i lgt..a u o flr-m
There wiere --e~a h

1 fent au îp tu u .taentents ef

defencte, the Une w h ch i lx 1  il e 0~te e andl tu
greste t1difledly. I, tig as ~î~xli eflthe dton k in tre

ix inih was destrex ed, up'11 w h alre iiuis-r of u il nte
5

w ere exanîiued. h appear- hat u hie tue li"n "tît Wt'm

peiinng. the. plainit1T. int uw of t!e at tin-. nu attltpaton
of an ehjth.lin thait titWir at ie ion -tI eni prentidtrely
breught. eaus. tthir at tien, tapon t -aitr ta "It e *attl

uetsh'd the lenîgth itf ph.aiue w hen i ~eiz li nt tii

aptpeal w as <dîîhtre. I n th.at jndgennt Suthl and

erdered the it- lan ef thie-e itn at ot W ittlt

idt' tt, aloi fotnt i f,î\ nr e-f î 1dauit ni ni the

Ut iel. -i> u b ti t" i t -11 ' t lite t i di dat i n o t

,tnrrtnui. tu a-e txih ttr-t- ;ail tie tl ifrlnt

We ru prex ulînî frin1laii anoi "tting nî intîit

t u ~ t o it, aigxîî frîierl' te litr ii-î1tî

rh diefences.,

On>î the oter hiand1 it t- hîlrd thait the tlef n uut- w e
gxn the 1 ,pportunit te do W iat they nwn hatt the Wlnre

pr-îlted ront i îîî ant lit the\ \\ il \' te rilt ed

~o f U -i ililitt ne' t ni lti

I t j.. flot a;ix te dt -rfini' tX\att l \ w liai orru-irred .Va

sevn" elear i.ti t hur l- 1n't n[ it îL reri, w yr. i

she i I e.a u ît t rrI \ li-t e t tf -nl i îe\tr. VThe etTe

oif whaut erturred i. lytl te put the defelîit- ai a di-

adx \altage. fronll w hit n- untt' i iîe art ru ' le oL

relirîed. .\nd the rea-itîble.ia tair w ai. in~ l.' .tpîtîio n

wxithouit expresiîng anty ojilne.n upo the tuert, u liath

th nit ixonh Le prenltuîître. te ' ale lteT tre-vtt jttgîtt
inludting the enslidalion. perunttt the parties te 1idl antd

te offer suuh fu rther ex identce in the~ ntew atttit" a- t hiex na
he adri-id. and to dirnet thle ue ,e li e r'eheard i r t ri'd

befere $uthierland. .1 .. tupen the e\bb.ee alreadti gi tin ani



soui fîîrthr mbbi"%ue i hune Tin- P.> bUn C-uurcn adith
pruj[Iis uC. w alîV 4fl1&r !. ui 1!., IernI 1u, u ý 1~

itlîînki lot îîîîfairiv, IR. mate ust initt eau-e, T d aIý'< l u!I

subeu bThu>îiw F <4f fllic ril 1udr. lîl i'mI

stal4 ilg fie fr 0w ')fl 14 t1w i' i partîeuua(lC týo jlaîîw

thedefndalts lit, ateded, s I atl litIlinIîîdeti(i 1do
11emee1\ gfo tueýlii %eiemeli I{>f fli mnueso tlejtg

have be o loii wîtlî w1iý l, ii>1al ll'. itotý haL he

TFhe aIppeal wî H. tleef>e t h xeîtIla itjei

3 O. W. y. 153M.

Tui i'ColrMf< b(al of Timj#r, l'ii44tî "41 îS f<1()4p
<e'r (>ffr \,entî,1144 J>f)fî<t44 >4f<>4

piefrkd l'' JUyht o fil Jnd , o /"444Je if ot1>pîf1ud i 'r444

1> 1 44 il 14 4J
1  

44 <'Ili, roption> %%:f >'>'r4 1i l- Il nI4er le, a n

l14441 f 1f>744141 '4Il 111' I1ie fi i1'44 lin ilh fil it41

th 1t i ier li>' l lhp W1 14 1 i. -1 14 )' Xîri$ '1 l .. 11 11]e3 -1W 144 1 ': IlJ4 ;' t i e.4

eÎt- oN, jII , 1i ld rit III l-1- R.o <1110 ir af. W. N.8t ~ 1~
11 le l . r 'i or ld b> >qî 1 i n for lu f>'ii e îtit >î 1 l'ît f > i l."it .4, I04 4>

ero 1 N IitIl l % î'4h ' Ili. h, 11 1 , w f; i hi lei-,, te. i l4 t o 1;li t i ' >4411 14> 41I
e r' 'Il ra in tua 1 '1' $5.0t r'i 'î1 mAx tii>' I i 4 ri i i Baî i 1 lIet

Q4t444 t il141141 A 1.1r1 Nru F, > di 414 of444e 4441 lllk ILLî4î ei l le aî 11 41

ilhove, juilgmen(11t , %,l i f I c )1S.



Anape!b Lil Afemhmt.îîa the Ontario Lumbe~r Co,

Th. appal t R ourt If IAppa wai h bM

PLe h n M c'a .i r yI , l.,, f 1 Li ;t 1 l 1 .

HO. M. Jrsc MERE 2T 1 1: e ap llantI hae
failed 1 onince me that the alppeal hould 1e al lowe.

lie riting in juestaan1 wfas an "urer to piurchîas el and
the aeeptance inix writi at the foot of i is f the able
oer;" the most material term of the oler is, that the cah

payment of $5,000,tobe made wh en t a greement wa 
efflected, wias "to lbe reurned w ithoiut interestî if contrUIa I

tiot egillpleted.'
&>irdinarily thîe--e wurdb JhuM nut glx an abil,,Iute riglbt

on the~ purehaer\ part tu rewin l: if i lhi r:.:iîb: hadi heîn
intenided to lbe rewer\ed, thiere w, uMi hoîîe Ifeen nu i eli
to finid worîlî wel titted1 t .me ';,franî~i t,, i . ii

ollier bllind Ibe w'hd, 4i îLle lr-- i!îuîî\ s.lww tuai iiî e
wam îi.erTed îl t ihe pu redlasers i îi ahi e. :a1J ferl.eet
a[i J l u I a;rd ti, si-e lii w t tuiid es Lei-iîîl l i
cIua'wir, e\ît id in t lu l > ;t u rugbt 11, reseli ii.

:le w,,rds ;a;re ;iiligu.fl ieD aie i, nio nL 1i ilieu
gixe ihue relief suncht. îî'uhd le te diregaîrd u,,rI. iuî

rm!uHillig: ;alJ jîtit îngu îleX -elf ;M lie:îlv ;ii tii, et n tlî

POdii(ll of Ilî- patîjaiie ;i iuîu- liei'sffa 1îullkinu the

agreileft,. anGi l ljire'P;r Iil t;luVt lb;a tile 1[nierpret;atilu
of the words ini goii by, e the lenîrlued ial .Judge is
wrong.

I 18 nt an 11nî1unun1îu! îlhini fer ;a \endÌr ÍA proî\île
tÌuai lie Imly iii eerl;aîl ex\ellts b'u ' ,t it! w iIl reactii >

Tettlrning t liv depu'.mt lii filrîlise uiie\ ; ltit it is uit le;lst
q[lite unwll3 for a pîîredilua.r la s >r» Mi feir rese i--u ai lil
xwili. If il lie hiH d a rîgli [t r..eî e îd i \eyted- litii. Í i Veipi r
alunle. aîîd at wiii, it wvttlhi lie Uîis~ia;i, anfiÌ ra[ilier baird

tuponu the purchaser: wi îit if il ''ixe eachl suelh a rîghît it
wvouil he u.llb.tantîalivy lf> îagreetn-liil. Il tii;aly, ,,f eeuur.,e.
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thatt ibe matc. w M r amn~r at one; and ini tht case

li the en ivm ne of P "id ofuqueg.ioiahlC inu

hW~, I cansu liik luai a un~e for rfnat toi wool have

been miade at the tral.

lînder flic cinruîîinn" tU action inilt Ycry wcI have

been dïsmisýed iltîou cot: Uelc of any sort of reýa-

sonable care ii signiàg thle w17y doè mfMI " ofler to pu eh an'

bias really brought about this Iipation A, ibn placiti

wns gi\en Usi couts at the trial 1 would iiaku iii order as- to)

mont her.

lION. MR. JUSTICE BRiTToN. JULI 2ND, 1912.

CORNWAL1 SINGLE COURT.

3 0. W.Nv Immh.

<'uw<tru<-ixf lif 1ý»-e1 < i F<t - Land Sb<4
t'w<tract "f s4LC.

Emimxro, J. hd, Mha a devi< Af Ave uhue of ateatrsrl
g'stite d<' not indndl an¶Js <-o<l.1 ii au urenetfrtrlL'
vvn if sollit illýta1menb<( if pllrcIi'' noe' r lird t ,w t$ao'
interost beêng an intfiret ini l1w impaid prha-<ny

Motion byv Allan 1ntsng1uonl aul origiliating- noftice

of motion 1lulde Consolid»tied Rlule 938, for ar order of tUie
Cort onsîruing tOnt cluein Ille wiIl of Johin G1. Silet-

siner,~hih eait \%iti Ille real ustate fil thù towîîshlip) of

('ornall-w i blngudl t tUe tttr.The motion wvas

(oreA. Stcfor A. M. ntigr

.Il. (hu, for tUe excuturs.

NfofîMu JIST'rrc: BilI'TON :-The testator inade bis
wil oM the 1%t day id Noebse, 1906. On tOat day Ai

omiedl seea frts inii the tuwn-Isip of Cortîwall. ()I the

1IllU a of, Mar-ch, 189 lU estator eiatedu inito au agree-

meut %%ith onu W\. IL 'olf for thie sale Wo Conlifr of part

of, t11e (.I> halt, of lot '22 ili tUe( 4th conceession. -)il range-10

Ci tue tuwiîslp (a ConuâIi for tw u " in or u or $2,50U



'I L'1 ~d'R.

~l lu ~. ur~ pi~ n n -~ t r i-i t ~ ~li~d t iîu -rv~îid
tu t It îî~ iînî~ v ut ~ I aud tiir l~t lll~. ut

tluii ~ f ti ~ L'tl ~ar. ~I i u t n , tur jhixulu il in juil util
ut ~ lu t I t .~ r~îl~ ~Iard , l~1 1. Tlîr puni a~vr wuut

tutu ~ *ii, Wi~ ut lii R ut il dkiii~ ti r wî ~t ~ilî1v ut

ti ,.~ lurîhulit w il, lo~ulîtt a-~ îu fui~u. ,îîîd ai

tîlîgli Ilîrru iii- l,î~ iî iluta ut iii P Il g, un i îîth ou *lî.

rutut t I prilli Ipuul u~ t r ~yrv~ R lit nil tur, .îlî'I ~ltti uu~

tiiu .igrrrlîuriît purin î~ îîî nnr ut d~ f,îu t. lily ~rîî~l ~r tu ru

-.~ Il un ru lui- brun lin ru rut i~ * r ath u~ j~t lu -~ 11, i,~ rîtiier
tilu h -tatur nr ti v uxr~ ut~r-. 'I liu puni qui îîîuî i ' îd tiir

purul a'~u pîn*v iuî~ invîî n dîî~ vil. ~l liv ~î îîîiuu iiit d n îîig

tiîu i tuf- lîfu î~irîlîîi~t to Ilîr trnîîî- of îîgrrviîluîil ti ne

îiîîîîir hî~ puu~ lîlunt oIt pnîlli pal tîp tii SI '~îO, îîî d vnutd ijate
i'î~ liv' tii liai' te~tut-

unI ali~inii tUai guI Il ~îîli~rXiiliu e b luini r ~

n îr a tiiorîgagu for tue builatien. '[lie tv-tati îr dîed ou tue

~'tiî l)rvuîîîher, I iîo~î. 'l'iîv triîdur lia- lin rî4ît to retiuli

lia' iaud atîd gel a vnîî~ ut auvr [min bile v\ru. Llîr-.

'liw lu-y- of tue w iii ruqul rîîîg i nu~luivrîîb loti dru (i
I gît r. ilyt I-v Rlid l>vîjnrînhî b îiî~ ~nîî Ai lau M. Nîi-î~îîeî

iiîy unti ru ~ln~ k ul goodr îu îu~ -tort- ut Mou h unI te îîfurr~a id.

uit i. a mnugu'. harnv~, fanai mîiîlvîîuvîîî ni ail k nid-, iîorv-,
i J ail kînd- ni lite ~tork, anîl gntîvrailu lily u'oîîwîîî- îîf Oî~

~taliii''-, ai rîlîgu iîi~~'~, îîud ~,îîtI~iiîidiî ;~ ut uîîx' nr.îîirlluu

îîî d îîjîoli uî'~ faruî, in lily IiîW uliip ni t'îîrlituuîii, ulliîi îîliu

I ail of uit lu -ulinlil ftîrîîîî tînu ai J I oîî~ulîniîi rlTvut- uîîîd
fî rîîî-l îîî~" ni ail kit d~, iîîî iîîd Ilg phlîlu if~i." W air, jilillilu-.

~ îîîid tluî' î'iîîiru nîlti. lît-~ of uit îlW vil luit, un i ail flux

liai v-tati lu Ilîr ~ *if ('iii tuait

'i'iîe tu-tatur lad faîîiî- Irai e~tîîîr lii t îu titi i -lîîp ut

('onîiulîii îlot 111 aut Xl .lX iililli'i tri! it itlî ti r fiîrîî~ utîdun
îignu'vllirlit W îtli 'iîîiiîtl. No part ut tlîr ullaîtul prîîpurîv, liv-
qm'aîlîud tii Aiiaîî w a-~ îîpuîi tue tuîîiîif tai iii. Noîlîîîig iii

bile it iii rufur- dînunt iv tu tir t 'nîîiî t! faruti,

'l'île dut ~-u of ail t île ru-t uni i nu-iîiîlr' ni tvî'tators pnop
erty h U poil t rtnt 1) mn IIW tii to lolît ut', a'~îî re, a~î~îî
auîd sel n\î'n 10 iiîv soil Ailuili '~L Siîeî~iiigrn, lily rua ~îiîd
pursoual estate iîu'neiiîiuefone ilux i-id aîîd le îjîîu,îîiiî'îi tii huit."

'i lui, ('i;îtl~e dues tînt iii aiîv xt *i~ ulîlangu tue îiet ne, or a-'-î-d
Allait in liii, elaîmît to tue tnîîiitY fanîîî.

'lite soie que~t loti îs, do t lie w ondu, '' mv reai v-date iii bite

towîîsiîip of <oriîwail,'' itieltîde tue real e-tate -old b ('otuitti
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.1 ;mlnF ut r 'icntn ui ;S Sie nul. 'lis- farîn ~ 'ul at?
th inof Jnkn the . al r î tintei -u' îuîaur diti bis

rvai estate do nul aý a ucrlîhn inude11ý 1e-b11 o
do(L u d i eeiiiiîr~ h~ nrggebs
In lhcs h eau a i neeîIïiu ult n
Poil pmuurets noney x'Wit tue leturiend lu lindicare

ils thu ruil (ealte hu li kdt hi- ýun k hwn vIenl
ing [lt, ettl ipunl tho aus ndîututigb e

scitinune' par 11wT distinction ewe llrdtl-tuu

for land rand flhv lind itsul.f ký lar linainiained, i i ill
casesn uf adluipiun. Se lii re L'orz . 1 I (i. Il. 1-):);
Re 1ms I O. L I. 7; Ross v. -os,20 tirant 214.

il wia> eIwd îlu Leoi. v. Jay, G Clh. D. 496, thal lthu words

ruai (iluî, \ xvie I nîa dlim l( seizedl, dil nl J'a-~lns
m% hih i tlw t inte of Cittutaors duaî, were ini him wung-

The fairtfruu frutu the rcasoning in that case is
tiîat die words -rna! vetu "' wuuld not pass lalds, wbici
ai tUe( tintev Of tUe tletatur dual wvere in tbe i]gitfl
pteeession of a purchasur, even if ail the purchau-mnoney
ilot paid.

The u(rder wiIi go conistruing tile ivili of the said Jolta
G.oodail Snietsingr-iît iis that thu chrullst devining ail lthe
rel estate of the dcAedi tltv tuwnsipil of ('ornwmalli did

Mo pas tMa portin of tde eaut hif df lot No. 22 i thc làh
concessionl, ;-tll ranige, of thie towîxshIipl of ('ornw1ail itt the
county of stormiont, lying north of the (clamai anl OZOw
York railway ecsing nid ian? hait of eti! lut.

beeteen solleito, land Client.


